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arrangement in consideration for the acquisition or
cancellation of equity shares in the other company are
issued at a premium, section 386 does not apply to the
premiums on those shares.

(3) If the arrangement also provides for the allotment
of shares in the issuing company on terms that the
consideration for those shares is to be provided —

(a) by the issue or transfer to the issuing company of
non-equity shares in the other company; or

(b) by the cancellation of any such shares in that
company not held by the issuing company,

relief under subsection (2) extends to shares (if any) in
the issuing company allotted on those terms under the
arrangement.

(4) This section does not apply to a case to which
section 387 applies.

389. (1) This section applies for the purpose of
determining whether a company has, for the purposes of
section 388, acquired at least a ninety percent equity
holding in another company under an arrangement referred
to in subsection (1) of that section.

(2) For the purpose referred to in subsection (1), a
company acquires at least a ninety percent equity holding
in another company if, as a result of an acquisition or a
cancellation of equity shares in another company (under an
arrangement referred to in section 388(1), it holds equity
shares in the other company of an aggregate amount equal
to ninety percent or more of the nominal value of the other
company s equity share capital.

(3) For the purpose of subsection (2)—

(a) it does not matter whether any of the shares were
acquired under the arrangement; and

(b) shares in the other company held by the
acquiring company as treasury shares are to be
disregarded in determining the nominal value of
the other company s share capital.

(4) If the equity share capital of the other company is
divided into different classes of shares, the acquiring
company is taken to have acquired at least a ninety percent

No.

Merger relief:
meaning of ninety

percent equity
holding.



294

Companies

No.

equity holding in the other company only if the
requirements of subsection (2) are satisfied in relation to
each of those classes of shares taken separately.

(5)
(a)

For the purposes of this section, shares held by —

a company that is the acquiring company’s
holding company or subsidiary;

(b)

a subsidiary of the acquiring company’s holding
company; or

its or their nominees,

(c)
are taken to be held by the acquiring company.

390. The regulations may prescribe provisions for
either or both of the following —

(a) for relieving companies from the requirements of
section 386 in relation to premiums other than
cash premiums;

(b) for restricting or otherwise modifying any relief
from those requirements provided by this
Division.

391. If an amount that corresponds to the amount
representing the premiums, or part of the premiums, on
shares issued by a company that, as a result of relief (if
any) under this Division, is not included in the company’s
share premium account, the amount can also be disregarded
in determining the amount at which shares or other
consideration provided for the shares issued is to be
included in the company’s balance sheet.

Division 8 — Classes of shares and variation of classes

392. (1) For the purposes of this Act, shares are of
one class if the rights attached to them are in all respects
uniform.

(2) For purposes of subsection (1), the rights
attached to shares are not to be regarded as different only
because they do not carry the same rights to dividends
during the twelve months immediately following their
allotment.

393. (1) This section is concerned with the variation
of the rights attached to a class of shares in a company
having a share capital.
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(2) Rights attached to a class of a company’s shares
may be varied only—

(a) in accordance with the provisions of the
company’s articles providing for the variation of
those rights; or

(b) if the company’s articles contain no such
provision—if the holders of shares of that class
consent to the variation in accordance with this
section.

(3) Subsection (2) does not affect any other
restrictions varying the rights.

(4) The consent required for the purposes of this
section to be given by the holders of a class of a company’s
shares is—

(a) consent in writing from the holders of at least
three-quarters in nominal value of the issued
shares of that class (excluding any shares held as
treasury shares); or

(b) a special resolution passed at a separate general
meeting of the holders of that class sanctioning
the variation.

(5) An amendment of a provision contained in a
company s articles for the variation of the rights attached to
a class of shares, or the insertion of any such provision into
the articles, is itself a variation of those rights for the
purpose of this section.

(6) In this section, and (except when the context
otherwise requires) in any provision of a company’s
articles for the variation of the rights attached to a class of
shares, a reference to the variation of those rights includes
a reference to their abrogation.

394. (1) This section is concerned with the variation
of the rights of a class of members of a company that does
not have a share capital.

(2) Rights of a class of members may be varied
only —

(a) in accordance with the provisions of the
company’s articles providing for the variation of
those rights; or

No.

Variation of class
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capital.
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(b) where the company’s articles contain no such
provision—if the members of that class consent
to the variation in accordance with this section.

(3) Subsection (2) does not affect any other
restriction varying the rights.

(4) The consent required for the purposes of this
section by the members of a class is—

(a) consent in writing from at least three-quarters of
the members of the class; or

(b) a special resolution passed at a separate general
meeting of the members of that class sanctioning
the variation.

(5) An amendment of a provision contained in a
company’s articles for the variation of the rights of a class
of members, or the insertion of any such provision into the
articles, is itself a variation of those rights for the purposes
of this section.

(6) In this section, and (except when the context
otherwise requires) in any provision in a company’s articles
for the variation of the rights of a class of members, a
reference to the variation of those rights includes a
reference to their abrogation.

395. Neither section 393 nor section 394 affects the
powers of the Court under section 78, Part XXIX or
XXXIV.

396. (1) This section applies if the rights attached to

any class of shares in a company are varied under section
393.

(2) The holders of not less in the aggregate than
fifteen percent of the issued shares of the relevant class
(being persons who did not consent to or vote in favour of
the resolution for the variation) may apply to the Court to
have the variation cancelled.

(3) For the purpose of subsection (2), any of the
company’s share capital held as treasury shares 1is
disregarded.

(4) If such an application is made, the variation has
no effect unless and until it is confirmed by the Court.

(5) An application to the Court can be made only
within twenty-one days after the date on which the consent
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was given or the resolution was passed, or within such
extended period as the Court may in special circumstances
allow.

(6) An application to the Court may be made by all
of the shareholders entitled to make the application or on
their behalf by such one or more of their number as they
may appoint in writing for the purpose.

(7) If, at the hearing of the application, the Court
shall, if satisfied that the variation would unfairly prejudice
the shareholders of the class represented by the applicant,
disallow the variation, but, if it is not so satisfied, it shall
confirm it.

(8) The applicant and any other persons who apply
to the Court to be heard and appear to the Court to be
interested in the application are entitled to be heard at the
hearing of the application and to have their representations
taken into consideration at the hearing.

(9) The decision of the Court on any such
application is final.

(10) A reference in this section to the variation of the
rights of holders of a class of shares includes a reference to
their abrogation.

397. (1) This section applies if the rights of any class
of members of a company are varied under section 394.

(2) Members comprising not less than fifteen percent
of the members of the relevant class (being persons who
did not consent to or vote in favour of the resolution for the
variation) may apply to the Court to have the variation
cancelled.

(3) If such an application is made, the variation has
no effect unless and until it is confirmed by the Court.

(4) An application to the Court can be made only
within twenty-one days after the date on which the consent
was given or the resolution was passed, or within such
extended period as the Court may in special circumstances
allow.

(5) An application to the Court may be made by all
of the members entitled to make the application or on their
behalf by such one or more of their number as they may
appoint in writing for the purpose.
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(6) If, at the hearing of the application, the Court
shall, if satisfied that the variation would unfairly prejudice
the members of the class represented by the applicant,
disallow the variation, but, if it is not so satisfied, it shall
confirm it.

(7) The applicant and any other persons who apply
to the Court to be heard and appear to the Court to be
interested in the application are entitled to be heard at the
hearing of the application and to have their representations
taken into consideration at the hearing.

(8) The decision of the Court on any such
application is final.

(9) A reference in this section to the variation of the
rights of a class of members includes a reference to their
abrogation.

398. (1) Within fourteen days after the making of an
order by the Court on an application under section 396 or
397, the company concerned shall lodge a copy of the order
with the Registrar for registration.

(2) If a company fails to comply with subsection (1),
the company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
shillings.

(3) If, after a company or any of its officers is
convicted of an offence under subsection (2), the company
continues to fail to lodge the requisite copy, the company,
and each officer of the company who is in default, commit
a further offence on each day on which the failure
continues and on conviction are each liable to a fine not
exceeding twenty thousand shillings for each such offence.

399.(1) If a company assigns a name or other
designation, or a new name or other designation, to any
class or description of its shares, it shall, within fourteen
days after doing so, lodge with the Registrar a notice giving
particulars of the name or designation so assigned.

(2) If a company fails to comply with subsection (1),
the company, and each officer of the company who is in
default, commit an offence and on conviction are each
liable to a fine not exceeding two hundred thousand
shillings.
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