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INTRODUCTIORN
Mr. ‘Speaker, Sir,

The Select Committee to review the Constitution of Kenya Review Act, 1997 was
constituted on December 15, 1999 by a Resolution of the National Assembly.

The text of the Resolution as adopted is as follows:

"THAT, while noting that the Constitution of Kenya Review Commission
(Amendment) Act 1998 received Presidential Assent on December 24,
1998, with a commencement date of December 30, 1998; cognisant of the
Jact that the implementation of the Act has been hampered by the
disagreement over the nomination of Commissioners among some
stakeholders, and concerned that the review process is now behind
schedule as a result of the impasse; and in order to facilitate consensus-
building necessary to resolve the stalemate amongst the bodies specified
in the First Schedule to the Act, the formation of a Review Commission
and the coordination of the Constitutional review process, this House
resolves to establish a Select Committee comprising 27 Members to review
the Constitution of Kenya Review Act according to the wishes of Kenyans
and facilitate the formation of the Review Commission."

T

The Terms of Reference of the Select Committee as drawn from the above
Resolution are:-

Is To review the Constitution of Kenya Review Act, 1997 as per the wishes
( of Kenyans.
{;:
2. To facilitate the formation of the Commission to review the Constitution.
3. To coordinate the review process

The following Members were appointed by the House Business Committee to serve
in the Committee:-

Hon. Raila A. Odinga, MP (Chairman)
Hon. Musalia Mudavadi, MP

Hon. Stephen K. Musyoka, MP

Hon. Julius ole Sunkuli, MP

Hon. Joseph ]. Kamotho, MP

Hon. George M. Anyona, MP

Hon. Mwai Kibaki, MP

Hon. John B. Munyasia, MP
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& Hon. Suleiman R. Shakombo, MP
10. Hon. Charity Ngilu, MP

11.  Hon. Adan Keynan, MP

12. Hon. Kiraitu Murungi, MP

13.  Hon. Joseph O. Kiangoi, MP

14.  Hon. Justin B. Muturi, MP

15 Hon. Otieno G. Kajwang’, MP
16.  Hon. Njeru Kathangu, MP

17.  Hon. Mohammed Affey, MP

18. Hon. Jembe Mwakalu, MP

19.  Hon. Ramadhan S. Kajembe, MP
20. Hon. Isaack Shabaan, MP

21. Hon. Zipporah J. Kittony, MP
22. Hon. Daniel L. Khamasi, MP

23. Hon. Zephaniah M. Nyang’wara, MP
24. Hon. Paul K. Sang, MP

25. Hon. Fidelis F. Gumo, MP

26. Hon. Chege Mbitiru, MP

27. Hon. Stephen Ndicho, MP

The following Members did not take their positions in the
Committee:-

Hon. Mwai Kibaki, MP
Hon. Kiraitu Murungi, MP
Hon. Charity K. Ngilu, MP
Hon. Daniel L. Khamasi, MP
Hon. Njeru Kathangu, MP

Ul PN —

The Hon Stephen Ndicho attended only one Sitting while the Hon. Chege Mbitiru
withdrew after 24 Sittings.

Mr. Speaker, Sir,

On behalf of Members of the Select Committee mandated by this House to
review the Constitution of Kenya Review Act, 1997, (herein after referred
to as the "Act") it is my privilege and honour to present the Report of the
Committee not only on the Act, but also on the constitutional review
process in general. Before | present the Committee’s specific proposals on
the Act, allow me to give the background of the events culminating in the
- establishment of the Committee | had the privilege of chairing.




Constitutional change is not new in Kenya as there have been twenty nine
amendments to the Constitution since Independence. Sometimes these
changes were well intentioned but in other instances, | dare say, they were
motivated by pure political expediency. Many people have argued that the
present Constitution has so many patches that one cannot recognize its
original texture. This is the reason why many Kenyans feel there is a need
for comprehensive review of the Constitution.

Mr. Speaker Sir, before | delve more into our local situation, allow me to
make a few general remarks on the African and global developments which
have a bearing on developments in our country.

The final two decades of the twentieth century have witnessed one of the
most traumatic upheavals in the political history of Africa. As the winds of
change have blown through Eastern Europe, so too have they blown
throughout Africa, bringing down former single-party and military regimes.
The dramatic changes that Africa has undergone in the last few years have
been aptly called "the second liberation".

If the first liberation struggle was against alien rule, this new crusade is for
African democracy. If the first liberation effort was for political
independence, this second struggle is for wider human rights. I[f the first
endeavour was for collective self-determination, this second liberation is for

individual fulfilment.

The end of one-party and no-party systems of rule and the return to the
vogue of multipartyism have brought about a veritable rejuvenation of party
politics in most parts of Africa.

Similarly, legislatures have been resurrected in many African countries as part
of the process of moving towards liberal democracy. With the advent of
multi-party politics, many African countries have embarked on a vigorous
exercise to revise, rewrite or totally change their Constitutions in order to
accommodate the new circumstances.

Throughout the world, in countries where conflicts have existed,
Constitutions have acted as mediators between opposing sides. For example,
the Magna Carta (1215), the_Petition of Rights (1628) and the Bill of
Rights (1688/9) resolved disputes between the English kings and their
subjects. After the successful overthrowal of a tyrannical monarchy, the
French adopted a Constitution, of which the Declaration of the Rights of
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Man and of the Citizen (1789) formed an integral part, to avert possible
future conflicts between the ordinary citizen and the State.
i

When Americans declared their independence from England following a
dispute on taxation, they drew up a Constitution setting up the authority of
the State and the rights of the people and established a Supreme Court to
resolve constitutional disputes between the citizen and the state.

Africa is therefore not unique in this regard. A democratic Constitution
heralded the end of apartheid and the birth of a new South Africa. Uganda
is in the process of implementing a new Constitution after years of military
and political dictatorships.

In our own experience, Kenya reintroduced multi-party politics in 1991 after
the repeal of Section 2A of the Constitution which had made Kenya a dejure
one party state. We have organised two multiparty elections since 1991.
Our challenge now lies in reforming our Constitution to reflect the multi-
party character of our new political dispensation.

Mr. Speaker, Sir,

As | have already mentioned, the clamour for fundamental constitutional
change in this country is not a new phenomenon; however, it was only in the
latter part of 1997 that practical steps were made when the Attorney-
General published a Bill seeking the establishment of a Commission to review
the Constitution.

The Bill was enacted just before Parliament was dissolved in readiness for the
ensuing 1997 General Elections with input by the Inter-Parties Parliamentary
Group (IPPG). That Act was not, however, implemented and instead
became a subject of fundamental amendments in the last Quarrer of 1998
which were agreed upon at the Bomas of Kenya and Safari Park Hotel Fora
on the Constitutional Review Process.

Mr. Speaker, Sir,

The year 1999, was therefore, greeted with a lot of hope that after the
1998 amendments to the Act, the constitutional review process would
proceed without any impediments. This optimism turned out to be misplaced
partly due to, inter alia, internecine wrangles amongst the nominating bodies
listed in the Act especially those in Part A’ of the First Schedule, and due




