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CHAIRPERSON’S FOREWORD

This report contains the Committee’s proceedings on the consideration of the Public Finance
Management (Amendment) Bill (National Assembly Bill No. 48 of 2019) which was published on 28"
June, 2019 and read a First Time on Wednesday, 31* July, 2019 and committed to the Departmental
Committee on Finance and National Planning pursuant to Standing Order 127.

Following the request for memoranda from members of the public through placement of adverts in the
print media on Wednesday, 14" August, 2019 requesting for stakeholder’s comments on the Bill
pursuant to Article 118(1)(b) of the Constitution and Standing Order 127(3), the Committee did not
receive any memorandum with comments on the Bill however, the Committee put into consideration
comments submitted by the National Treasury and the Kenya Law Reform Commission during pre-
publication scrutiny of the Legislative Proposal. Both stakeholders opposed the amendments proposed in
the Bill.

The Bill has three (3) clauses and seeks to amend the Public Finance Management Act, 2012 in order to
provide for a specific limit of the amount that the Government may borrow in order to reduce the
country’s internal and external debt. It also seeks to entrench the oversight role of Parliament in law by
ensuring that the National Assembly pays attention to the revenue side of the budget and not just the
expenditure part by mandating the Cabinet Secretary in charge of the National Treasury to seek the
approval of Parliament before borrowing any funds. Further, the Bill seeks to specify the exact limit of
funds that can be borrowed to six trillion shillings and provides for the need to ensure that the Cabinet
Secretary submits the intended purpose for borrowing and the envisaged repayment of the loan to the
National Assembly.

The Committee recommended that the Bill be deleted in its entirety because the main object of the Bill
being to fix the national internal and external debt ceiling at six trillion (as opposed to debt to GDP ratio
which was not to exceed 50% of the net present value of the GDP) had been overtaken by events given
that the debt ceiling was reviewed by Parliament through the Public Finance Management (National
Government) (Amendment) Regulations, 2019 to KSh. 9 trillion.

On behalf of the Departmental Committee on Finance and National Planning and pursuant to provisions
of Standing Order 199(6), it is my pleasant privilege and honour to present to this House the Report of
the Committee on its consideration of the Public Finance Management (Amendment) Bill (N.A. Bill No.
48 of 2019). The Committee is grateful to the Offices of the Speaker and the Clerk of the National
Assembly for the logistical and technical support accorded to it during its sittings. The Committee
further wishes to thank Hon. Alexander Kosgey for sponsoring the Bill. Finally, I wish to express my
appreciation to the Honorable Members of the Committee who made useful contributions towards the
preparation and production of this report.

It is my pleasure to report that the Committee has considered the Public Finance Management
(Amendment) Bill (N.A. Bill No. 48 of 2020) and have the honour to report back to the National
Assembly with the recommendation that the Bill should be deleted in its entirety.

Hon. Gladys Wanga, CBS, M.P.
Chairperson, Departmental Committee on Finance and National Planning
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1 PREFACE

1.1 ESTABLISHMENT OF THE COMMITTEE

1. The Departmental Committee on Finance & National Planning is one of the fifteen Departmental
Committees of the National Assembly established under Standing Order 216 whose mandates
pursuant to the Standing Order 216 (5) are as follows:

a. To investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned
ministries and departments;

b. To study the programme and policy objectives of Ministries and departments and the
effectiveness of their implementation;

c. To study and review all the legislation referred to it;

d. To study, access and analyze the relative success of the Ministries and departments as
measured by the results obtained as compared with their stated objectives;

e. To investigate and inquire into all matters relating to the assigned Ministries and
departments as they may deem necessary, and as may be referred to them by the House;

f. To vet and report on all appointments where the Constitution or any law requires the
National Assembly to approve, except those under Standing Order No.204 (Committee
on appointments);

g. To examine treaties, agreements and conventions;

h. To make reports and recommendations to the House as often as possible, including
recommendation of proposed legislation;

i. To consider reports of Commissions and Independent Offices submitted to the House
pursuant to the provisions of Article 254 of the Constitution; and

J.  To examine any questions raised by Members on a matter within its mandate.

1.2 MANDATE OF THE COMMITTEE

2. In accordance with the Second Schedule of the Standing Orders, the Committee is mandated to
consider, public finance, monetary policies, public debt, financial institutions (excluding those in
securities exchange), investment and divestiture policies, pricing policies, banking, insurance,
population revenue policies including taxation and national planning and development.

3. In executing its mandate, the Committee oversees the following Government Ministries and
Departments:

National Treasury and Planning

State Department for Devolution

Commission on Revenue Allocation (CRA)

Office of the Controller of Budget

Salaries and Remuneration Commission (SRC)

o oo o
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1.3 COMMITTEE MEMBERSHIP

4. The Departmental Committee on Finance and National Planning was reconstituted by the House on
Wednesday 15" July, 2020 and comprises of the following Members:

Chairperson

Hon. Gladys Wanga, CBS, MP
MP for Homabay County

ODM Par

Vice-Chairperson
Hon. Isaac W. Ndirangu
M.P for Roysambu Constituency

Hon. Jimmy O. Angwenyi, MP
MP for Kitutu Chache North Constituency

Jubilee Party

Hon. Christopher Omulele, MP
MP for Luanda Constituency

ODM Party

Hon. Shakeel Shabbir Ahmed, CBS, MP
MP for Kisumu Town East Constituency

Independent Member

Hon. Daniel Epuyo Nanok, MP
MP for Turkana West Constituency

Jubilee Party

Hon. Christine Ombaka, MP
MP for Siaya County

ODM Party

Hon. Andrew Adipo Okuome, MP
MP for Karachuonyo Constituency

ODM Party

Hon. David Mwalika Mboni, MP
MP for Kitui Rural Constituency

CCU Party

Hon. Francis Kuria Kimani, MP
MP for Molo Constituency

Jubilee Party

Hon. Joseph Maero Oyula, MP
M.P. for Butula Constituency

Jubilee Party

ODM Party

Hon. Joshua Chepyegon Kandie, MP
MP for Baringo Central Constituency

MCC Party

Hon. Stanley Muiruri Muthama, MP
MP for Lamu West Constituency

Jubilee Pa

Hon. Edith Nyenze, MP
MP for Kitui West Constituency
WDM-K

Hon. Catherine Waruguru, MP
MP for Laikipia County

Jubilee Party

Hon. James Gichuhi Mwangi, MP
MP for Tetu Constituency

Jubilee Party

Hon. (Prof.) Mohamud S. Mohamed, MP
MP for Wajir South Constituency

Jubilee Party

Hon. Peter Lochakapong, MP
MP for Sigor Constituency

Jubilee Party

Hon. Qalicha Gufu Wario, MP
MP for Moyale Constituency

Jubilee Party
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1.4 COMMITTEE SECRETARIAT
5. The Committee is facilitated by the following Members of the Secretariat:

Ms. Leah W. Mwaura

Senior Clerk Assistant (Team Leader)

Ms. Jennifer Ndeto
Principal Legal Counsel |

Ms. Laureen Wesonga
Clerk Assistant 11

Mr. Josephat Motonu
Senior Fiscal Analyst

Mr. Chelang’a Maiyo
Research Officer 11

Mr. Yakub Ahmed
Media Relations Officer 11

Mr. John Njoro
Serjeant-At-Arms

Ms. Christine Maeri
Audio Officer

Mr. Vitalis Augo
Olffice Superintendent
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2 OVERVIEW OF THE PUBLIC FINANCE (AMENDMENT) BILL (NATIONAL ASSEMBLY
BILL NO. 48 OF 2019)

2.1 INTRODUCTION

6.

The Bill introduces a debt ceiling of KSh. 6 trillion and ways of capping the level of borrowing by
the Government. Previously, the CS, National Treasury presented an analysis of old loans, how they
were being repaid and the reason for taking the new loans. This made it possible for the borrowing
in the country to be monitored by Parliament. This was however amended in the Public Finance
Management Act, 2012 which provides that the debt to GDP ratio should not exceed 50% of the net
present value of the GDP. Resultantly, the borrowing levels in the country have gone up and the
borrowed money is not accounted for.

The Bill will make it possible for Parliament to oversight the debt level in the country. The Bill puts
the borrowing ceiling at KSh. 6 trillion as opposed to a percentage because a figure can easily be
monitored compared to a percentage. The National Treasury will also be required to give a proposed
loan repayment plan as opposed to the current scenario where loans are taken to repay old loans.

2.2 ANALYSIS OF THE BILL

8.

10.

11.

12.

13.

14.

The Public Finance Management (Amendment) Bill (National Assembly Bill No. 48 of 2019) has
three (3) clauses and seeks to amend the Public Finance Management Act, 2012 in order to provide
for a specific limit of the amount that the Government may borrow in order to reduce the country’s
internal and external debt. The clauses propose the following amendments:

Clause 1 provides for the short title of the Bill.

Clause 2 seeks to entrench the oversight role of Parliament in law by ensuring that the National
Assembly pays attention to the revenue side of the budget and not just the expenditure part. The
clause mandates the Cabinet Secretary in charge of the National Treasury to seek the approval of
Parliament before borrowing any funds.

Clause 3 of the Bill seeks to specify the exact limit of funds that can be borrowed to six trillion
shillings and provides for the need to ensure that the Cabinet Secretary submits the intended purpose
for borrowing and the envisaged repayment of the loan to the National Assembly.

The Bill does not delegate legislative powers nor does it limit fundamental rights and freedoms.
The Bill concerns county governments in terms of Article 110(1)(a) of the Constitution as it affects
the functions and powers of county governments as set out in the Fourth Schedule of the

Constitution.

The enactment of the Bill shall not occasion additional expenditure of public funds as provided in
Article 114 of the Constitution.
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3 PUBLIC PARTICIPATION/STAKEHOLDER CONSULTATION

15. Following the call for memoranda from the public through the placement of adverts in the print
media on Wednesday, 14™ August, 2019, the Committee did not receive any memorandum from
the public with comments on the Bill. The Committee however received comments from the
following stakeholders during pre-publication scrutiny of the Bill:

1. The National Treasury; and
ii.  The Kenya Law Reform Commission

3.1 THE NATIONAL TREASURY AND PLANNING
The National Treasury and Planning in its letter ref. DMD 4/85 dated 12™ June, 2019 opposed the
amendments proposed in the Legislative Proposal for the following reasons:

16. Not practical: Contracting of loans is a daily operation and attempt to seek prior consent for each
loan is conducted and adjudicated by joint Central Bank and National Treasury Committee on a
weekly basis and at specific times of the day as part of Treasury cash management operations. Daily
sittings of National Assembly to consider outcome and grant approvals is impractical.

17. Contradicts and undermines oversight role of the legislature: The National Assembly will
assume the role of the Executive by undertaking financial operations. The Auditor General submits
audit findings to the National Assembly.

18. They opposed proposed amendment to section 50 of the Public Finance Management Act, 2012
because it will exclude the Senate from responsibility on matters relating to national government
debt. The National Treasury and Planning opposed this amendment because the Senate has
responsibility over public debt and guarantees for the following reasons:

1. National and County Government debt (and guarantees) constitute Kenya’s Public Debt;

ii. County Government Budget is financed partly through borrowing by the National
Government;

iii. Servicing of public debt is through taxation and borrowing; and

iv. Article 114(3) of the Constitution provides that “a money Bill” means a Bill other than a Bill
specified in Article 218, that contains provisions dealing with (d) the raising or guaranteeing
of any loans or its repayment or matters incidental to any of those matters raised or
guaranteed and securities issued or guaranteed by the national government.

19. The proposed amendment to delete ‘/imit set by Parliament’ and substituting with the expression
‘six trillion shillings’ was opposed by the National Treasury and Planning because:

1. Debt stock arises from past borrowings to finance fiscal deficit reflected in the annual
national budget approved by Parliament. Debt stock is an outcome of the fiscal policy stance
outlined in the Budget Policy Statement and approved by Parliament.

ii. The ceiling of six trillion shillings is arbitrary and not justified or anchored on any particular
rationale.

20. The proposed amendment to insert new subsection ¢ ‘in seeking prior approval to borrow from the
National Assembly, the CS National Treasury shall state purpose of borrowing and repayment
plan’ was not supported by the National Treasury and Planning because it is not practical and
undermines oversight role of the Legislature. Borrowing operations are conducted by the Public
Debt Management Office at the National Treasury in accordance with the PFM Act. The
management and operations of debt and borrowing are subject to audit by the Auditor General. In
addition, the National Treasury submits periodic reports to Parliament as required under the PFM
Act.
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3.2 THE KENYA LAW REFORM COMMISSION
In a letter to the Committee, the CEO of the Commission submitted that:

Clause 2

21. The clause requires the Cabinet Secretary to seek approval of the National Assembly before
effecting any borrowing within Kenya or from outside Kenya. The Memorandum of Reasons and
Objects elaborates the objective of this proposal is to ensure the National Assembly pays attention
to the revenue side of the budget and not just the expenditure.

Observations

22. This proposal requiring the National Treasury to seek approval of Parliament before any
borrowing, even though well intended, is restrictive and an undue interference with the mandate of
the National Treasury. It goes beyond the oversight role of Parliament. Any legislation on public
debt ought to be in line with Article 211 of the Constitution. Article 211(1) requires Parliament by
legislation, to prescribe the terms in which the national government may borrow and impose
reporting requirements.

23. It is worth noting that the Constitution does not require the legislation to be made by Parliament to
approve the borrowing. Therefore, any provision on PFM should be in line with the Constitution.
They believed that not requiring the National Assembly’s approval before borrowing by the
national government was deliberate. Secondly, this requirement heralds huge logistical difficulties.
Borrowing by the government is not only to raise funds. Often it is one of the monetary policy tools
to control inflation and mop up liquidity in the economy. This is by way of fiscal tools such as
Treasury Bills.

24. Further, the government is often inclined to do borrowing internally as a general cash management
mechanism to meet any exigency and a general fiscal policy tool. This is by issuing instruments
with short-term maturity such as Treasury Bonds, M-Akiba bonds, among others. Debt
management is a mandate of the National Treasury with Parliament exercising oversight and not as
a direct participant in debt floatation, which would be the eventual implication of this proposal.

25. They were aware that there have been sentiments of perceived over-borrowing by the national
government. However, a parliamentary solution to such an issue lies in Article 211(1). To such
extent, Parliament should legislate on the clear terms on which the government should borrow and
set out clear reporting mechanism. Requiring direct approval to every borrowing is not legally
sound.

Recommendation

26. They recommended deletion of the clause for being a legislative overkill and not in line with
Article 211(1) of the Constitution. The provision should be substituted with provisions that clearly
prescribe the terms on which the national government may borrow, an aspect they were of the view
is not sufficiently legislated in the PFM Act.

Clause 3(a)
27. The sub-clause amends Section 50 by deleting the word “Parliament™ wherever it appears and
substituting it with the words “National Assembly”.

Observations
28. They were of the view that the proposed amendment is unnecessary since Article 93 of the
Constitution establishes Parliament as consisting of the National Assembly and Senate. The

9
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