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CHAIRPERSON'S FOREWORI)

This report contains the proceedings ofthe Departmental Committee on Justice and Legal Affairs on

its coniideration of the President;s Memorandum on the Penal Code (Amendment) Bill (National

Assembly Bill No. 56 of 2022). The Bill was passed by the National Assembly on 206 March. 2024.

The Bill has two (2) clauses and seeks to amend the Penal Code Cap.63 by repealing section 182

which prescribes the offence of idle and disorderly persons. The proposal aims to protect members of
the public from unwarranted harassment implicated upon them by law enforcers. The Speaker then

presented the Bill to the President for assent pursuant to Standing Order 153.

ln accordance with Article I l5( I Xb) ofthe Constitution, the President, vide a memorandum dated 2nd

May,2024, referred the Bill back to the National Assembly for reconsideration with reservations

recommending deletion ofclause 2 ofthe Bill. The Memorandum cited that the repeal shallencourage

the commission ofthe acts covered under Section I82. This is a disturbing prospect, especially whcn

the conduct in question is still viewed as criminally delinquent by the public. The President contends

that decriminalizing the offense may ultimately undermine the broader public interest. Therefore, thc

President advocates for striking a delicate balance between preserving public order and combating

instances of police overreach.

The Speaker referred the President's Memorandum of Referral in respect ofthe Bill to the C'ommittee

oursuant ro Standins Order 154. The Committee considered the President's Memorandum in its

meeting held on Treiday. 30'h JuIy.2024. The deliberalions formed the basis on which the Committec

made its decision.

It is my pleasure to report that the Committee has considered the President's Memorandum and

recommendations on thi Penal Code (Amendment) Bill (National Assembly Bill No. 56 of 2022) and

wish to report to this August House with the recommendation that the House ADOPTS the President's

reservations to the Bill.

The Committee is grateful to the Offices of the Speaker and Clerk of the National Assembly lor thc

logistical and techriical support accorded to it during its consideration ofthe President's Memorandum

to-the Bill. May I also.e"*d my appreciation to the Honourable Members of the Committee and the

Committee Seiretariat who made useful contributions towards the preparation and production of this

report.

On behalfofthe Departmental Committee on Justice and Legal Affairs and pursuant to the provisions

of Standing Order I bq(O), it is my pleasant privilege and honour to present to this House the Report ol
the Committee on its consideration of the President's Memorandum on Penal Code (Amendment) Bill

(National Assembly Bill No. 56 of 2022).

Hon. Murugara George nga, CBS, MP
hai rson rtm o ee on Justic nd IA

%

Repo of he Departmental Committee on Justice Qnd Legal Afloirs on lhe Consideration ofthe
piesideir's Resinations on tlP Penol Code (Amendmeht) Bill (Notional Assenbly Bill No' 56 of 2022)
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CHAPTER ONE

I PREFACE

I .l Establishment of the Committee

l. T'he Departmental Committee on Justice and Legal Affairs is one of twenty departmental

committees of the National Assembly established under Standing Order 216 whose mandate

pursuant to the Standing Order 216 (5) is as follows:

To invesligale, inquire into, and report on all malters relating to the mondole,

managemenl, aclivities, adminislration, operations and estimates of the assigned

m i n i str ie s and de part me nl s :
To study the programme and policy objectives of ministies and departments and the

e lfe c I ive ne ss of t he i mple me nl at ion ;
To, on a quarterly basis, monilor ond report on lhe implementation of the national
budget in respect of its mandale;
To sludy and review all legislalion re/erred to it:
To study, assess and analyse lhe relative success of the ministries and departmenls os

measured by lhe results obtained as compared wilh their staled objectives;

To investigate and inquire into all matlers relating lo the assigned ministries and
departments as they may deem necessary, and as may be referred to them by the House,'

To vet and report on all appointments where the Constitution or any law requires the

National Assembly to opprove, except those under Standing Order 204 (Commitlee on

Appointments);
To examine treoties, agreements and convenlions;
To make reports and recommendations to lhe House as often as possible, including
re co mme ndal io ns of propose d le gi s lat i on ;

To consider reports of Commissions and Independent Ofices submitted to the House

pursuant to the provisions of Article 251 of lhe Constitution: and
To examine ony questions raised by Members on o motler wilhin its mandale.

lv

vt

"r/
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R,port ol tfu Deparlrrlental Conmittee on lLtlice and Legal AIIairs on the Considerution of the

t'iesi,letir's Reservarions on th. Penal Code (Anenddent) Bill (National Assenbly Bill No. 56 o/2022)
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1.2 Msndate of the Committe€

2. In accordance with the Second Schedule of the Standing Orders, the Committee is mandated to

considerl:-
a) The Judiciary;
b) Tribunals;
c) Access to Justice;
d) Publicprosecutions;
e) Ethics, Integrity and Anti-comrption;
f) Correctional services;
g) Community service orders and witness protection;

h) Constitutional Affairs;
i) Sovereign immunity;
j) Elections including referenda;
k) Human rights;
l) Political parties; and

m) The State Law Office' including insolvency, law reform, public trusteeship, marriages and

legal education.

3. In executing its mandate, the Committee oversees the following Ministries/Departments:

a) State Department of Correctional Services;

b) State Law Office and Department of Justice;

c) The Judiciary;
d) Judicial Service Commission;
e) Office ofthe Director of Public Prosecutions;
f) Ethics and Anti-Comrption Commission;
g) Independent Electoral and Boundaries Commission;
h) Commission on Administrative Justice;
i) Office ofthe Registrar of Political Parties;
j) Witness Protection AgencY;
k) Kenya National Commission on Human Rights;

l) Kenya Law Reform Commission; and

m) Council of Legal Education.

I National Assembly Standing Orden, 6d Edition.

Repo of lhe Depa mental Committee on Justice and Legal A"fairs on lhe Considerution of the
piesideits Resirvations on the Penal Code (A eidnent) Bill (Notiorul Assenbly Bill No.56o/2022)
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1.3 CommitteeMembership

4. The Departmental Committee on Justice and Legal Affairs was constituted by the House on 27s

October, 2022 and comprises the following Members:

Chairperson
Hon. Murugara George Gitonga, CBS, MP

Tharaka Constituency
UDA Psrtv

Vice-Chairperson
Hon. Mutuse Eckomas Mwengi, OGW, MP

Kibwezi West Constituency
MCCP Partv

Members

Hon. Muriu Wakili Edward, MP
Gatanga Constituency
UDA Partv

Hon. Makali John Okwisia, MP
Kanduyi Constituency
FORD-Kenva

Hon. Maalim Farah, MP
Dadaab Constituency
WDM-Kenva

Hon. Francis Kajwang' Tom Joseph, MP
Ruaraka Constituency
ODM Partv

Hon. Junet Mohamed, CBS, MP
Suna East Constituency
ODM Partv

Hon. (Dr.) Otiende Amollo, SC, MP
Rarieda Constituency
ODM Partv

Hon. Onyiego Silvanus Osoro, CBS, MP
South Mugirango Constituency
UDA Partv

Hon. Muchira Michael Mwangi, MP
Ol Jorok Constituency
UDA Parfv

Hon. Maina Jane Njeri, MP
Kirinyaga (CWR)
UDA Party

Hon. Gichohi Kaguchia John Philip, MP
Mukurweini Constituency
UDA Partv

Hon. Mogaka Stephen M, MP
West Mugirango Constituency
Jubilee Partv

Hon. Aden Daud, EBS, MP
Wajir East Constituency
Jubilee Partv

Hon. Siyad Amina Udgoon, MP
Garissa Township (CWR)
Jubilee Pertv

Reporl of the Departr?lental Cornmitlee on Juslice and LegalAlairt on lhe Considerution of the

P;eside t s Resenations on the Penal Code (Adenddent) Bill (Notional Assenbly Bill No. 56 of2022)
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1.4 Committee Secretariat

5. The Committee is well-resourced and facilitated by the following staff:

Mr. Ahmed Salim Abdalla
Clerk Assistant I / Head of Secretariat

Mr. Ronald Walala Mr' Omar Abdirahim

Senior Legal Counsel Fiscal Analyst I

Mr. Silas Opanga
Hansard Reporter III

Ms. Mary Kamande
Public Communications Olficer III

Mr. John Nduaci
Serjeant-At-Arms

Mr. Calvin Karung'o
Media Relations Oflicer III

Mr. Peter Mutethia
Audio Ollicer III

Mr. Abdikafar Abdi
Clerk Assistant III

Ms. Jael Ayiego
Clerk Assistant III

Ms. Vivienne Ogega
Research Officer III

Mr, Isaac Nabiswa
Legal Counsel II

Report of lhe Deparlnenlol Co,nmittee on hlttice and lagal Aloits on lhe Considetution of he
piesideit\ Resinationi on the Penal Code (Anendmeny Eill Natioml,lssenbly Eill No. 56 oI2022)
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CHAPTERTWO

CONSIDERATION OF THE PRESIDENT'S MEMORANDUM ON PENAL CODE
(AMENDMENT) BILL (NATIONAL ASSEMBLY BILL NO.56 OF 2022)

2.1 Background

6. The Bill was passed by the National Assembly on 20s March,2024. The Speaker thereafter
presented the Bill to the President for assent.

7. In accordance with Article I l5(lXb) of the Constitution, the President, vide a

memorandum dated 2nd May,2024, referred the Bill back to the National Assembly for
reconsideration with reservations recommending deletion of clause 2 of the Bill.

8. The Speaker, on Presidential Memorandum onthe Penal Code (Amendment) Bill (National

Assembly Bill No. 56 of2022) dated 2"d May, 2024, pursuant to the provisions ofStanding
Order 42(2) and (3), referred the President's Memorandum of Referral in respect of the

Penal Code (Amendment) Bill (National Assembly Bill No. 56 of 2022) to the Committee.

9. The Memorandum cited that the repeal shall encourage thecommission ofthe acts covered

under Section I82. This is a disturbing prospect, especially when the conduct in question

is still viewed as criminally delinquent by the public. The President contends that

decriminalizing the offense may ultimately undermine the broader public interest.

Therefbre, advocates for striking a delicate balance between preserving public order and

combating instances of police overreach.

2.2 CONSIDERATION OF THE PRESIDENT'S MEMORANDUM

10. The Committee held a meeting on 30th July, 2024 during which it deliberated on the

President's Reservations to the Penal Code (Amendment) Bill,2022.

ll. Article ll5 of the Constitution provides for President's reservations in the following
terms-

Presidential assent orul referral.
I15. (l) Within fourteen days after receipt ofa Bill, the President shall-

(a) assent to the Bill: or
(b) refer the Bill back lo Parliamentfor reconsideration by Porliament'

noting sny reservolions lhat the President has concerning the Bill.
(2) lf the President refers a Bill backfor reconsideration, Parliamenl may.

.follou'ing the appropriale procedures under this Part-
(a) amend the Bill in light of the Presidenl's reservalions: or
(b) pass lhe Bill a second time without amendmenl.

(3) If Parliament amends the Bill fully accommodating lhe Presidenl's
reservations, the oppropriale Speaker shall re-submit it lo the President for
ossenl.
(1) Parliament, afier considering lhe President's reservalions, may pass lhe

Bil! a second time, wilhout amendment, or with amendmenls lhat do nolfully
accommodale lhe President's reservotions, by a vote supported-

(o) by two-thirds of members of the Nalional Assembly; and
(fi no-thirds of the delegalions in the Senate, if it is a Bill that requires

the approvol of the Senale.
(5) If Parlianent has passed a Bill under clause (1)

tupurt t)l lhe Depa tuental Commitree on Justice and Leg)l A.flairs on the Considerution of he
Ptlts,;ienl's Resenations on the Pe al Code (lnerdment) Bill (National Assenbly Bill No 56 oI2022) 
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(a) rhe oppropriate Speakcr shalt within seven days re-submil it to the

Presidenl: and
(b) the President shall within seven days assent to the Bill.

(6) If the President does not assenl to a Bill or reler it back within the period
preicribed in clause (1), or assenl to it under clause (5)(b), the Bill shall be

Taken to have been assented to on the expiry of that period.

12. In accordance with Article ll5(lxb) of the constitution, the President, vide a

memorandum dated 2nd May,2024, referred the Bill back to the National Assembly for

reconsideration with reservations recommending deletion of clause 2 of the Bill. The
president was ofthe opinion that ifthe Bill is assented to in its present form without offering

alternative offences oi sanctions, the Bill will effectively render certain indecent, immoral

or disruptive public conduct acceptable.

13. ln considering the President's reservations, the Committee had two options as contemplated

in Article I l5(2) ofthe Constitution. These were:
(a) Recommending that the House amends the Bill fully accommodating the

President's reservations; or
(b) Recommending that the House passes the Bill a second time without

amendment.

14. The committee therefore concumed fully with the President's reservations, noting that the

concems raised by H.E. the President were valid and reasonable.

Repo of lhe Depa nental Com,nitlee on Justice and Legal Atdits on the Consideration of he

Presideit\ Resimations on the Penal Code (Amendrnent) Bill Natioial Assenbly Eill No 56 of 2022)
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CHAPTERTEREE

3 COM}trTTEERECOMMENDATION

I 5 . The Committce, having considercd dre Presidenf s rcservations to the Perul

(Amendment) Bill (National Asscmbly B
(a) of the Constitution, recommcnds that
the Bill and amcnds the Bill as follows:

ill No. 56 of2022) and pursuant to Articlc I I
the Housc adopa the Prcsidcnt's

CLAUSE 2
TIIAT, clause 2 of the Bill be deleted.

6.9. 02
SIGNED I,ATE............

)

(,,
EON.G E GITONGA MI,'RUGARA,, CBS' MP

CEAIRPERSON
DEPARTMENTAL COMITIITTEE ON JUSTICE AND LEGAL AFFAIRS

T}IE NATIO

to

IIA !JERS AS E]\{3LYc
l.aID

DATE: 0cN8M

,

TAJ o^r_)c 'l'THE

kpon of tte Depotn*ntal Confitnec on JBie otd bgal Afoi$ on tlp Co,,8lde'dtoi of 
'!Dfila"^'t a"tinuions on ttE Penal Cod. (Aderr&nen ) Btll (Natto,sl lssqnbb Blu No' 56 o! 2022)

Pagc lf of I



Annexure

Ado tion Schedule

,

Report oflhe Deparlmental Committee on Justice and Legal Afairs on the Considerution oflhe
President s Reseruations on the Penal Code (Adenddent) Bill (Notional Assembly Bill No. 56 of2022)



REPU LIC OF ENYA

THE NATION4L ASSEMELY
T}IIRTEENTH PARLIAMENT

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

ADOPTION OF THE COMMITTEE REPORT ON
PRESIDENT'S MEMORANDUM REFERRING THE PENAL CODE (AMENDMENT) BILL,2O24

BACK TO THE HOUSE FOR RECONSIDERATION

We, the Members of the Departmental Committee on Justice and Legal Affairs have, pursuant

to Standing Order 199, adopted this Report of the Committee on the President's Memorandum

Refening the Penal Code (Amendment) Bill,2024 Back to The House for Reconsideration and

affixed our signatures to affirm our approval and confirm its accuracy, validity and

authenticity:

I . Hon. Murugara George Gitonga, CBS, MP - Chairperson

2. Hon. Mutuse Eckomas Mwengi, OGW, MP - Vice Chair
I

{L*

3. Hon. Maalim Farah, EGH, MP

4. Hon. Francis Kajwang' Tom Joseph, MP

5. Hon. Junet Mohamed, CBS, MP

6. Hon. Onyiego Silvanus Osoro, CBS, MP

7. Hon. (Dr.) Otiende Amollo, SC, MP

8. Hon. Muchira Michael Mwangi, MP

9. Hon. Makali John Okwisia, MP

10. Hon. Muriu Wakili Edward, MP

I l. Hon. Maina Jane Njeri, MP

12. Hon. Gichohi Kaguchia John Philip, MP

13. Hon. Mogaka Stephen M., MP

.-^ )rt;l'..
14. Hon. Aden Daud, EBS, MP

15. Hon. Siyad Amina Udgoon, MP
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MINUTES OF THE FORTY EIGHTH (48TH) SITTING OF THE DEPARTMENTAL
COMMITTEE ON JUSTICE AND LEGAL AFFAIRS HELD ON WEDNESDAY,3lST
JULY 2024 AT 10.20 A.M. IN ROOM 18, 3RD FLOOR, BUNGE TOWER,
PARLIAMENT BUILDINGS, NAIROBI

ME,MBERS PRESENT
l. Hon. Murugara George Gitonga, CBS, MP - Chairperson
2. Hon. Mutuse Eckomas Mwengi, OGW, MP - Vice Chairperson
3. Hon. Makali John Okwisia, MP
4. Hon. Muriu Wakili Edward, MP
5. Hon. Maina Jane Njeri, MP
6. Hon. Gichohi Kaguchia John Philip, MP
7. Hon. Mogaka Stephen M., MP
8. Hon. Aden Daud, EBS, MP

MEMBERS ABSENT WITH APOLOGIES
l. Hon. Farah Maalim, EGH, MP
2. Hon. Francis Kajwang' Tom Joseph, MP
3. Hon. Junet Mohamed, CBS, MP
4. Hon. (Dr.) Otiende Amollo, SC, MP
5. Hon. Onyiego Silvanus Osoro, CBS, MP
6. Hon. Muchira Michael Mwangi, MP
7. Hon. Siyad Amina Udgoon, MP

SECRETARIAT
l. Mr.
2. Ms,
3. Mr.
4. Mr.
5. Mr.
6. Mr.
7. Mr.
8. Mr.

Ahmed Salim Abdalla
Jael Ayiego Kilaka
Abdikafar Abdi
Omar Abdirahim
Isaac Nabiswa
Calvin Karungo
Dennis Kamau
John Nduaci

Clerk Assistant I / Lead Clerk
Clerk Assistant III
Clerk Assistant III
Fiscal Analyst II
Legal Counsel II
Media Relations Officer
Audio Officer
Serjeant-at-Arms

Deputy Chief Executive Officer
Assistant Director, Asset Recovery
Coordination Officer

ADPP

Deputy CEO, LSK
Programme Offrcer

IN ATTENDAN CE
Ethics and Anli-Corruntion Commission

l. Mr. Abdi Mohamud
2. Ms. Faith Ngethe
3. Mr. Wycliff Nyang'ate

O{fice ofrhe Director of Public Prosecutio n.l

I . Mr. Geoffrey Obiri

aw Socie o Ken
1. Mr. Collins Odhiambo
2. Ms. Sarah Agong'
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