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REVISED DRAFT
PROTOCOL ON THE
ESTABLISHMENT OF THE EAST AFRICAN
CUSTOMS UNION

PURSUANT TO THE PROVISIONS OF ARTICLE 75 OFF THE TREATY FOR
THE ESTABLISHMENT OF THE EAST AFRICAN COMMUNITY, THE
DETAILS  FOR THE ESTABLISHMENT OF THE EAST AFRICAN
CUSTOMS UNION ARE HEREBY SET FORTH:

PREAMBLE

WHEREAS the Republic of Kenya, the Republic of Uganda and the United
Republic of Tanzania (hereinafter referred to as "the Partner States")
signed the Treaty for the Establishment of the East African Community
(hereinafter referred to as "the Treaty") on the 30 day of November,
1999;

WHEREAS:

(a) Under the provisions of Articles 2 and 5 of the Treaty the
Partner States undertake to, inter alia, establish among
themselves a Customs Union, as a transitional stage to, and
integral part of the Community;

(b) Under the provisions of paragraph 2 of Article 75 of the Treaty
the Partner States have determined that the establishment of a
Customs Union shall be progressive in the course of a
transitional period;

AND WHEREAS by the provisions of paragraph 7 ol Article 75 of the
Treaty the Partner States have agreed to conclude the Protocol on the
Iistablishment of a Customs Union within a period of four years from the
date of the signing of the Treaty;

AND WHEREAS by the provisions of paragraph 1 of Article 151 of the
Treaty, the Partner States undertook to conclude such Protocols as may
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be necessary in each area of co-operation which shall spell out the
objectives and scope of, and institutional mechanisms for co-operation
and integration;

AND WHEREAS the Partner States, while being aware that they have
reached different stages of development with each Partner State having a
comparative advantage on trade in some commodities, are resolved and
determined to reduce existing imbalances and to foster and encourage
the accelerated and sustained development of the Community;

AND WHEREAS the Partner States are desirous to deepen and
strengthen trade among themselves and are resolved to abolish tariff and

non-tariff barriers to create the most favourable environment for the
development of the freest possible regional and international trade;

RECOGNIZING that a Customs Union would enhance economic growth
and development of the customs union area as a whole;

BEING CONCIOUS of their obligations, as Contracting Parties to the
Marrakesh Agreement [Establishing the World Trade Organisation (the
WTO Agreement) 1994, to contribute, in the common interest, to the
harmonious development of world trade;

BEING CONCIOUS of their other individual obligations and commitments
under other regional economic partherships;

RESOLVING to act in concert for the establishment ol a Customs Union;

AGREE AS FOLLOWS:

[PART A

INTERPRETATION

ARTICLE 1
Interpretation



1. In this Protocol, except where the context otherwise requires:

‘Common Customs Area" means the geographical area of the Republic of
Kenya, the Republic of Uganda and the United Republic of Tanzania and
any other country granted membership to the Community under Article
3 of the Treaty;

‘common external tariff’ means an identical rate of tariff imposed on
goods imported from third countries;

"Community” means the East African Community established by Article
2 of the Treaty;

"community tariff’ means
(To be defined by consensus;

Uganda proposes the following definition:

‘community tariff' means an interim tariff imposed on goods
originating from Kenya to Uganda, and from Kenya to Tanzania”);

‘co-operation” includes the undertaking by the Partner States in common
jointly or in - concert of activities undertaken in furtherance of the
objectives of the Community as provided for under the Treaty or under
any contract or agreement made thereunder or in relation to the
objectives of the Community;

"Council” means the Council of Ministers of the Community established
by Article 9 of the Treaty;

"countervailing duty" means a specific duty levied for the purposes of
offsetting a subsidy bestowed directly or indirectly upon the
manufacture, production or export of that product;

(Alternative WTO definition:

‘countervailing duty" means a special duty levied for the purpose
of offsetting any subsidy bestowed directly or indirectly upon the
manufacture, production or export of any merchandise as provided
Jor in paragraph 3 of Article VI of the General Agreement on Tariffs
and Trade, 1994");

(Uganda is in favour of the WTO definition which, in her case,
would be a reference to the regulations on subsidies and
countervailing measures);



"Countervailing measures' means actions taken to counteract the effect
ol subsidies;

"customs and excise authority” means a Government of the Partner State
or a body or an institution as may 'be designated as such authority by a
Government of a Partner State;

"customs clearing agent” means a person who is licensed in any of the
Partner States to provide a service at a fee, in connection with
documentation and customs clearance of import and export of
consignment of goods;

(Alternative definition from the Revised Kyoto Convention on
Simplification and Harmonisation of Customs procedures:

"customs clearing agent" means any third party who carries on the
business of arranging for the customs clearance of goods on behalf
of importers and exporters”

(Uganda is in favour of the Revised Kyoto Convention definition);

"customs duties" means import or export duties and other charges of
equivalent effect levied on goods by reason of their importation or
exportation on the basis of legislation in the Partner States and includes
suspended duties and” fiscal duties or taxes where such duties or taxes
affect the importation or exportation of goods but does not include
internal duties and taxes such as sales, excise duties™* turnover or
consumption taxes, imposed otherwise than in respect of the importation
or exportation of goods;

"customs law" means all the statutory provisions applied by the customs
administration of a Partner State in the importation, exportation, transit
or movement of goods whether or not they involve the collection of duties
or taxes (or security thereol), on the enforcement of prohibitions,
restrictions or exchange control regulations or on any other customs
regime;

"Customs Management Authority” means the institution established
under Article 31 of this Protocol or such other institution as the Council
may establish and vest with authority in accordance with paragraph (3)
of Article 75 of the Treaty for the purpose of administering the Customs
Union and addressing any matters arising out of this Protocol,

*Uganda proposes the deletion of the underlined words
#*Inclusion of excise duties has been proposed by Kenya
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‘customs offence” means any breach or attempted breach ol customs
law,;

‘customs territory" means the territory in which the customs law of a
Yartner State applies in full;

"Customs Union" means the East African Community Customs Union
established by Article 2 of this Protocol,

"domestic market" means an East African Community market;

"duty drawback” means a refund of all or part of any excise or import
duty in respect of goods confirmed to have been exported or used in a
manner or for a purpose prescribed as a condition for granting duty

drawback;

"equitable share" means

"export duties” means customs duties and other charges ol equivalent
effect levied on goods by reason of their exportation;

|
"export processing zone" means a part of the territory of a Partner State
where any goods introduced into that Partner State are considered in so
far as import duties are concerned, as being outside its customs territory
and are not subject to the usual customs control;

‘export promotion" means an undertaking in the [facilitation of
manufacturing for purposes of export;
(Uganda proposes the following alternative definition

"export promotion" means an undertaking in the facilitation of
production on manufacturing fr,'rl purposes of exports").

"financial year" means a financial year of the Community;
"foreign country" means any country other than a Partner State;

"goods declaration” means a statement made in the form prescribed by
the customs administration by which the persons concerned furnish the
particulars which the customs administration requires to be declared for
purposes of the application of the relevant customs procedure;



‘goods in-transit" means goods being conveyed between two Partner
States or between a Partner State and a foreign country and passing
through another Partner State or Partner States and "transit" shall be
construed accordingly;

"import" with its grammatical variations and cognate expressions means
to bring or cause to be brought into the territories of the Partner States
from a foreign country;

‘import duties" means customs duties and other charges of equivalent
effect levied on goods by reason of tpeir importation;

"importing Partner State” means a Partner State into which goods are
imported; |

"inequitable share" means

‘international standards” means' standards that are adopted by
international standards organisations and made available to the public;

" n ® " | n L B

manulacturing under bond" means a facility extended to manufacturers
to import plant, machinery, equipment and raw materials tax free,
exclusively for use in the manufacture of goods for export under bond;

"most favoured nation treatment" means any advantage, favour, privilege
or immunity granted by any Partner State to any product originating in
or destined for any foreign country and shall be accorded immediately
and unconditionally to the like product originating in or destined for the
territories of all the other Partner States;

‘non-tariff barriers" means administrative and technical requirements
imposed by a state in the movement ol goods;

(Alternative WTO definition

'non tariff barriers:" means laws and regulations other than tariffs
which impede international trade;

Kenya is in favour of the WTO definition).
Uganda proposes a merger of the two definitions

‘other charges of equivalent effect” means any tax, surtax, levy or charge
imposed on imports and not on like locally produced products and does
not include fees and similar charges commensurate with the cost of
services rendered;






‘"Partner States" means the Republic of Kenya, the Republic of Uganda
and the United Republic of Tanzania and any other country granted
membership to the Community under Article 3 of the Treaty;

"person" means a natural or legal person;

"primary production” means

"principle of asymmetry" means the principle which addresses variances
in the implementation of measures in an economic integration process
for purposes of achieving a common objective;

(This definition is subject to the outcome of a study commissioned
in August 2002)

"Protocol" means this Protocol;

‘receiving Partner State" means a Partner State into which re-exports
consigned from another Partner State are imported for domestic use in
that Partner State;

‘re-exports” means goods which are imported and kept under bonded
warehouses for re-exportation from the importing Partner State to the
receiving state;

‘safeguard measures” means the safeguard measures taken by any
Partner State as provided under this Protocol;

(On "Safeguard measures”" Uganda proposes that:

(i) the safeguard measures to be applied and the manner in
which they will be applied should be elaborated; This should be
attached as an annex to Article ‘33;

(ii)  the safeguard clause should be extended to cover not only the
econormy, but also an industry that may suffer injury as a result of
implementation of the Protocol; and

(iii) that there should be provision for protection of the infant
industry in the same clause).

"Secretariat” means the Secretariat of the Community established by
Article 9 of the Treaty;



"subsidy” means a financial contribution by Government or any public
body within the territory of a Partner State or where there is any form of
income or price support in the sense of Article XVI of General Agreement
on Tariffs and Trade, 1994;

Uganda proposes that since the WTO Agreement has been
domesticated, it should be an annex to this Protocol and in this
definition reference should be to "the Regulations"

“tarill” means any customs duty on a particular class of imports or
CXPOTLs;

"third party" means any person who deals directly with the customs, for
and on behalf of another, person, in connection with the importation,
exportation, movement or storage of goods;

"trade facilitation” means the co-ordination and rationalisation of trade
procedures and documents relating to the movement of goods from their
place of origin to their destination;

‘trade procedures" means activities related to the collection,
presentation, processing and dissemination of data and information
concerning all activities constituting international trade;

"Treaty” means the Treaty Establishing the East African Community.

2, In this Protocol, a reference to a law or protocol shall be construed
as reference to the law or protocol as from time to time amended, added
to or repealed.

(The High Level Task Force has required that definitions in this
Article, wherever applicable, correspond with those in Article I of
the Treaty; there is need for the High Level Task Force to further
require that those definitions in the annexes to this Protocol which
are borrowed from WTO and other agreements do also conform to
this general requirement.

Definitions of the terms which are not provided for in the Treaty

will be considered in the context of the work of the High Level Task
Force on the Implementation of Article 75(7) of the Treaty).]

PART B

ESTABLISHMENT



ARTICLE 2
Establishment of the Customs Union
1. (a)  In order to promote the achievement of the objectives of the
Community as set out in Article 5 of the Treaty and in accordance
with the provisions of this Protocol, the Partner States, in the field
of trade liberalisation and deyelopment hereby establish a customs
union as an integral part of the Community.

(b)  The customs union hc‘arcl_)y established shall be called the
Fast African Community Customs Union.

2 Within the customs union, customs duties and other charges of
equivalent effect imposed on imports shall be eliminated save as is
provided in this Protocol. Non-tariff barriers to trade among the Partner
States shall also be removed. Furthermore, a common external tariff in
respect of all goods imported into the Partner States from foreign
countries shall be established and maintained.

3. The Customs Union shall inter-alia include the following elements:
(a)  The application of the principle of asymmetry;

(b)  The elimination of internal tariffs and other charges of
equivalent effect;

(c) The elimination of non-tariff barriers;
(d Establishment of a common external tariff;

(e) Rules of Origin;

(1) Dumping;

(g) Subsidies and countervailing duties;
(h) Security and other restrictions to trade;

() Competition,

() Duty drawback, refund and remission of duties and taxes;

(l Customs co-operation;

(1) Re-exportation of goods;

(m)  Simplification and harmonisation of trade documentation and
procedures;

(n) ‘xemption regimes; and

(0) Harmonised Commodity Description and Coding System.

ARTICLE 3



Objectives and scope of customs co-operation”

I, The provisions of this Part shall apply to any activity being
undertaken in co-operation among the Partner States in the field of
customs management and the organisation of customs and shall include
in particular:

(a) matters concerning the application of Community tariff*”
treatment for their exports and imports;

(b) the simplification and harmonisation of trade documentation,
customs regulations and procedures with particular reference to
such matters as the valuation of goods, tariff classification, the
collection — of  customs duties, temporary admission,
warehousing, re-exports, frontier trade and export drawback;

(c) the prevention, investigation and suppression of customs
offences;

(d) national and joint institutional arrangements; and
(e) training facilities and programmes for customs officials.

- 8 FFor purposes of sub-paragraph 1(a) above, the Partner States agree

to co-operate to: .

(a) adopt  uniform,  comprehensive and  systematic tariff
classification of goods with a common and specific basis of
description and interpretation in  accordance  with
internationally accepted standards;

(b) adopt a standard system of valuation of goods based on
principles of equity, uniformity and simplicity of application in
accordance with internationally accepted standards and
guidelines;

(c) agree on common terms |and conditions governing temporary
importation procedures ink‘luding the list or range of goods to be
covered and the nature of manufacturing or processing to be
authorised,;

" The final text on Objectives and Scope of co-operation will be determined after the conclusion of
the Study on the Legal, Institutional and Administrative Structure of the Customs Union.

** The term "Community tariff" should be fnferre{:i to terms used in the Treaty or otherwise be
defined by consensus.
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(d) implement the customs requirements for the re-exportation of
goods;

(€) implement the customs requirements for the transit ol goods as
shall be prescribed;

(f) harmonise and simplify customs formalities and
documentation;

(2) harmonise the customs requirements for the control of
warehoused goods; and

(h) adopt common procedures for the establishment and operation
of export processing zones, free ports, customs supervised
factories and duty drawbacks.

(The Partner States agree that:

(a) the drafting of Article 3 should await the
conclusion of the Study on the Legal, Institutional
and Administrative Structure of the Customs
Union;

(b) the final draft of this provision should be
transferred to stand alone as Part C of the draft
Protocol.)

ARTICLE 4
Communication of customs information

The Partner States shall exchange information on maltters relating to
customs and more particularly to the following;:

(a) changes in customs legislation, procedures, duties and
commodities subject to import restrictions and prohibitions; and

(b) the prevention, investigation and suppression ol customs offences.

(The Partner States will work out modalities on the exchange of
data and information on the BOFFIN and ASYCUDA computer
systems)

(The Partner States agree that:
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the drafting of Article 4 should await the conclusion of
the Study on the Legal, Institutional and
Administrative Structure of the Customs Union;

the final draft of this provision should be transferred to
Part C of the draft Protocol).

PART C*
CUSTOMS ADMINISTRATION

ARTICLIE 5
Trade facilitation

The Partner States agree to initiate trade facilitation programmes

reducing the number of documentation and the volume of
paper work required in respect of trade among the Partner
States;

adopting common standards of trade procedures within the
Community where international requirements do not suit the
conditions prevailing among the Partner States:;

ensuring adequate co-ordination between trade and
transport facilitation within the Community;

keeping under review the procedures adopted in
international trade and transport with a view to simplifying
and adopting them for use by the Partner States;

collecting and disseminating information on trade facilitation
and documentation;

promoting the developpment and adoption of common
solutions to problems in trade facilitation among the Partner
States; and

" The Partner States agree that the current Part C should be worked out after the conclusion of the
Study on the Legal, Institutional and Administrative Structure of the Customs Union.

(a)
®-

(b)
®
&

aimed at:

®

(a)
@ (b)

(€)
®

(d)
®

(e)

()
®
®
@
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(g) initiating or promoting the establishment of joint
programmes for the training of personnel engaged in trade
[acilitation among the Partner States.™

ARTICLE 6
Trade documentation and procedures

The Partner States agree to simplify and harmonise their trade
documentation and procedures in accordance with the provisions of this
Part so as to facilitate trade in goods and services within the Community
by:

(a) reducing to an agreed minimum the number of trade
documentation and copies thereof;

(b) reducing to an agreed minimum the number of national bodies
required to handle documentation referred to in paragraph (a) of
this Article; and

() harmonising the nature of the information to be contained in
documentation referred to in paragraph (a) of this Article.

ARTICLIEE 7
Standardization of trade
documentation and information

1. The Partner States agree, to design and standardize their trade
documentation and the information required to be contained in such
documentation in accordance with internationally acceptable standards,
practices and guidelines, and taking into account their possible use in
computer and other automatic data processing systems.

2. For the purpose of the simplification, harmonisation and
standardization of customs regulations, documentation and procedures,
and their computerisation, a custams data bank shall be established at
the Secretariat.

3. IFor the purpose of implementing the provisions of this Article, the
Partner States shall establish community trade facilitation mechanisms
within the Partner States.

" It is proposed that pending the conclusion of the Study on the Legal, Institutional and
Administrative Structure of the Customs Union paragraphs (c), (d) and (g) be deleted. It is also
proposed that Articles 5 and 6 be merged into one provision
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