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CHAIRPERSON’S FOREWORD

This report contains the proceedings of the Departmental Committee on Finance and National
Planning on its consideration of the Proceeds of crime and Anti-Money Laundering (Amendment) Bill
(National Assembly Bill No. 89 of 2021) which was published on 80 August 2021.

The Bill went through the First Reading on 6th October 2021 and was committed to the Departmental
Committee on Finance and National Planning on 16t November 2021 pursuant to Standing Order

127.

The Bill has sixteen (16) clauses and seeks to remove the position of a deputy Director at the Financial
| Reporting Centre. The Bill further proposes to designate advocates, notaries and other independent
legal professionals who are sole practitioners, partners or employees within professional firms as
reporting persons for purposes of the Proceeds of Crime and Anti-Money laundering Act, 2009.

Further, the Bill introduces a new section 44A requiring the Financial Reporting Centre to intervene
where the Centre has reasonable grounds to suspect that a transaction may be suspicious. The Bill also
proposes to amend section 54C(5) of the Act by substituting the word “Agency” with the words
“Oversight Board” in relation to the approval of the Agency’s annual budget which is consistent with
the proposed functions of the Oversight Board under the proposed section 55B.

The Bill also proposes to insert new sections for the establishment, membership, functions, committees

and procedures of the Asset Recovery Oversight Board. The Bill introduces new provisions 180A and

130B limiting the rights to privacy as far as prevention, detection and investigation of money

laundering and financing of terrorism is concerned. The Bill also amends the First Schedule to the Act
' to include Law Society of Kenya and the Sacco Societies Regulatory Authority as supervisory bodies
| for purposes of this Act.

Following placement of adverts in the print media on 18t November 2021 requesting for comments on
the Bill from members of the public and relevant stakeholders pursuant to Article 118(1)(b) of the
Constitution and Standing Order 127(8), the Committee did not receive any written memorandum on

the Bill.

In order to extensively carry out public participation on the Bill, the Committee invited stakeholders
vide letter REF: NA/DDC/F&NP/2021/75 dated 26t November 2021 for a stakeholder engagement
meeting which was held on Wednesday, 15t December 2021 at Hilton Garden Inn Hotel where ten (10)

stakeholders attended the meeting.

All the stakeholders except LSK were in support of the amendments proposed in the Bill. They noted
that all the professionals in Kenya are required to report for purposes of the Proceeds of Crime and
Anti-Money Laundering Act, 2009 except lawyers and it is only fair that they are treated as other
' professions. The stakeholders however opposed the inclusion of the Director of Public Prosecutions in
' the Asset Recovery Oversight Board noting that there should be a separation of functions between the
Office of the DPP and the Asset Recovery Authority. Having the DPP on the Board would amount to
conflict of interest. It was proposed that the Governor CBK should be a member of the Board. The
stakeholders’ proposed amendments to the Bill are contained in Part III of the Report. All the
stakeholders’ comments were put into consideration while preparing the proposed Committee’s
amendments and some of the proposals were adopted forming part of the proposed Committee’s

amendments.

On behalf of the Departmental Committee on Finance and National Planning and pursuant to
provisions of Standing Order 199(6), it is my pleasant privilege and honour to present to this House
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the Report of the Committee on its consideration of the Proceeds of Crime and Anti-Money
Laundering (Amendment) Bill, 2021. The Committee is grateful to the Offices of the Speaker and Clerlk
of the National Assembly for the logistical and technical support accorded to it during its sittings. I
wish to express my appreciation to the Honorable Members of the Committee and the Committee
Secretariat who made useful contributions towards the preparation and production of this report.

It is my pleasure to report that the Committee has considered the Proceeds of Crime and Anti-Money
Laundering (Amendment) Bill (National Assembly Bill No. 39 of 2021) and have the honour to report
back to the National Assembly with the recommendation that the Bill be approved with amendments
as contained in the report.

Hon. Gladys Wanga, CBS, MP

Chairperson, Departmental Committee on Finance and National Planning




PART I

1 PREFACE

. 1.1 ESTABLISHMENT OF THE COMMITTEE

1. The Departmental Committee on Finance & National Planning is one of the fifteen Departmental
Committees of the National Assembly established under Standing Order 216 whose mandates
pursuant to the Standing Order 216 (5) are as follows:

. To investigate, inquire into, and report on all matters relating to the mandate, management,
activities, administration, operations and estimates of the assigned ministries and departments;
. To study the programme and policy objectives of Ministries and departments and the effectiveness
of their implementation;
ii.  To study and review all the legislation referred to it;
w. To study, access and analyze the relative success of the Ministries and departments as measured
by the results obtained as compared with their stated objectives;
v. To investigate and inquire into all matters relating to the assigned Ministries and departments
as they may deem necessary, and as may be referred to them by the House;
vi. To vet and report on all appointments where the Constitution or any law requires the National
Assembly to approve, except those under Standing Order No. 204 (Committee on appointments);
vii.  To examine treaties, agreements and conventions;
viii.  To make reports and recommendations to the House as often as possible including
recommendation of proposed legislation;
1. To consider reports of Commissions and Independent Offices submitted to the House pursuant to
the provisions of Article 254 of the Constitution; and
z.  To examine any questions raised by Members on a matter within its mandate.

. 1.2 MANDATE OF THE COMMITTEE

2. In accordance with the Second Schedule of the Standing Orders, the Committee is mandated to

consider, public finance, monetary policies, public debt, financial institutions (excluding those in

| securities exchange), investment and divestiture policies, pricing policies, banking, insurance,
population revenue policies including taxation and national planning and development.

8. In executing its mandate, the Committee oversees the following government Ministries and
departments:
i.  National Treasury and Planning
i.  State Department for Devolution
iii. ~ Commission on Revenue Allocation
iv.  Office of the Controller of Budget
v.  Salaries and Remuneration Commission
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1.8 COMMITTEE MEMBERSHIP

4. The Departmental Committee on Finance and National Planning was constituted by the House in
July 2020 and comprises of the following Members:
Chairperson
" Hon. Gladys Wanga, CBS, MP
Homabay County

ODM Party

Vice-Chairperson
Hon. Isaac W. Ndirangu, MP
Roysambu Constituency

Jubilee Party

Members

Hon. Jimmy O. Angwenyi, MP
Kitutu Chache North Constituency

Jubilee Party

Hon. Christopher Omulele, MP
Luanda Constituency

ODM Party

Hon. Shakeel Shabbir Ahmed, MP
Kisumu East Constituency

Independent Member

Hon. Daniel Nanok, MP
Turkana West Constituency

Jubilee Party

Hon. (Dr.) Christine Ombaka, MP
Siaya County
ODM Party

Hon. Andrew Okuome, MP
Karachuonyo Constituency

ODM Party

Hon. David Mboni, MP
Kitui Rural Constituency

CCU Party

Hon. Francis K. Kimani, MP
Molo Constituency

Jubilee Party

Hon. Joseph Oyula, MP
Butula Constituency

ODM Part

Hon. Joshua Kandie, MP
Baringo Central Constituency

MCC Party

Hon. Stanley Muthama, MP
Lamu West Constituency

MCC Party

Hon. Edith Nyenze, MP
Kitui West Constituency
WDM-K

Hon. Catherine Waruguru, MP
Laikipia County

Jubilee Party

Hon. James Mwangi, MP
Tetu Constituency

Jubilee Party

Hon. (Prof.) Mohamud Muhamed, MP

Wajir South Constituency
Jubilee Party

Hon. Peter Lochakapong, MP
Sigor Constituency

Jubilee Party

Hon. Qalicha Gufu Wario, MP
Moyale Constituency

Jubilee Party



1.4 COMMITTEE SECRETARIAT
5. The Committee is facilitated by the following Secretariat:

Ms. Leah W. Mwaura
Senior Clerk Assistant/Head of Secretariat

Ms. Jennifer Ndeto Ms. Laureen Wesonga
Principal Legal Counsel 1 : : Clerk Assistant I1
Mr. Josephat Motonu Mr. Chelang’a Maiyo
Senior Fiscal Analyst Research Officer II
Mr. Luka Mutua Mr. John Njoro
Serjeant-At-Arms Serjeant-At-Arms
Ms. Christine Maeri Ms. Hannah Mwangi
Audio Officer Intern
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PART II

2 OVERVIEW OF THE PROCEEDS OF CRIME AND ANTI-MONEY LAUNDERING
(AMENDMENT) BILL (NATIONAL ASSEMBLY BILL NO. 39 OF 2021)

2.1 ANALYSIS OF THE BILL

6.

10.

11.

12.

13.

14.

The Bill has sixteen (16) clauses and seeks to remove the position of a deputy Director at the
Financial Reporting Centre. This proposal is consistent with the current practice of not providing
for positions of Deputy Chief Executives of State Corporations in law.

The Bill further proposes to designate advocates, notaries and other independent legal
professionals who are sole practitioners, partners or employees within professional firms as
reporting persons for purposes of the Proceeds of Crime and Anti-Money laundering Act, 2009.
The obligations under Part IV of the Act shall apply to the advocates, notaries and other
independent legal professionals who are sole practitioners, partners or employees within
professional firms when preparing or carrying out transactions for their clients in the following
institutions:

a) buying and selling of real estate;

b) managing of client money, securities or other assets;

¢) managing of bank, savings or securities accounts;

d) organization of contributions for the creation, operation or management of companies; and

e) creation, operation or management of buying and selling of business entities.

Further, the Bill introduces a new section 44A requiring the Financial Reporting Centre to
intervene where the Centre has reasonable grounds to suspect that a transaction may be suspicious.
This will ensure timely access to information on assets held by criminals as preventive and
repressive measure, and ultimately, disrupting criminal networks and unlawful activities.

The Bill also proposes to amend section 54C(5) of the Act by substituting the word "Agency” with
the words “Ouersight Board' in relation to the approval of the Agency’s annual budget which is
consistent with the proposed functions of the Oversight Board under the proposed section 55B.

The Bill proposes to insert new sections for the establishment, membership, functions, committees
and procedures of the Asset Recovery Oversight Board.

The Bill introduces new provisions 180A and 130B limiting the rights to privacy as far as
prevention, detection and investigation of money laundering and financing of terrorism is
concerned.

The Bill further seeks to amend the First Schedule to the Act to include Law Society of Kenya and
the Sacco Societies Regulatory Authority as supervisory bodies for purposes of this Act.

The Bill delegates powers to the Cabinet Secretary responsible for the National Treasury to make
regulations for the conduct of business and affairs of the Asset Recovery Oversight Board. Tt
proposes to limit the right to privacy for purposes of prevention, detection and investigation of
money laundering and financing of terrorism.

The Bill does not concern county governments in terms of Article 110(1)(a) as it does not affect the
functions and power of county governments as set out in the Fourth Schedule.



15. The enactment of this Bill may occasion additional expenditure of public funds.
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PART III

3 PUBLIC PARTICIPATION/STAKEHOLDERS CONSULTATION

16. Following the call for memoranda from the public through the placement of adverts in the print

17.

media on 18t November 2021 and vide a letter REF: NA/DDC/F&NP/2021 dated 26" November
2021, the Committee received memoranda from the following stakeholders:

.. The National Treasury and Planning
ii.  The Central Bank of Kenya (CBK)
iii.  The Financial Reporting Centre
iv.  Office of the Attorney General/Asset Recovery Authority
v.  Ethics and Anti-Corruption Commission (EACC)
vi.  Office of the Director of Public Prosecutions
vii.  Kenya Bankers Association
viii.  Law Society of Kenya
ix. Institute of Certified Public Accounts of Kenya (ICPAK)
x.  Association of Kenya Professional Insurance Agents (AKPIA)
xi.  Kilonzo and Associates
xii.  Nzamba Kitonga Advocates LLP

The stakeholders submitted as follows:

3.1 THE NATIONAL TREASURY AND PLANNING

In a meeting held on Wednesday, 1°t December 2021, the Principal Secretary for National Treasury,
Dr. Julius Muia submitted THAT—

18.

19.

20.

21.

The United Nations Security Council adopted the Resolution 2462 which called upon UN member
states to combat money laundering and criminalize the financing of terrorists and their activities.
Specifically, the UNSC Resolution 2462 stressed the essential role of the Financial Action
Taskforce to set global anti-money laundering and combating the financing of terrorism standards
and to ensure the effective implementation of these standards in all jurisdictions across the globe.

The ESAAMLG Council of Ministers noted that Kenya had not made sufficient progress in
applying preventive measures to the designated Non-Financial Businesses and Professions
(DNFBPs) of which advocates, notaries and other independent legal professionals are part. Indeed,
failure to designate the legal professionals as part of the reporting regime under the Proceeds of
Crime and Anti-Money Laundering Act, 2009 (POCAMLA) has been the key outstanding
deficiency on Kenya's Post Evaluation Implementation Plan with ESAAMLG since 2011.

The Public Statement is a peer pressure mechanism meant to escalate counter measures on the
country by alerting the International Community that the Republic of Kenya has failed to uphold
the International AML/CFT Standards and single out the country as a high-risk jurisdiction and a
perceived safe haven for money laundering and terrorism financing.

Failure to enact the Bill will be costly to the country. The consequence can include refusal to
extend correspondent banking services to Kenyan financial institutions, businesses and even the



