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The attached report relates to Post Election related files submutied to and analyzed by

Nuli-Agency Task Force and presented herein are findings and recommendations which
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have been mcluded to inform the relevant authorides. The report 1
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L4 Executive Summary
Kenya held its General Elections both Presidential and Parliamentary electons on the 27%
December, 2007 against a background of 2 highly polarized and cha rged political environm
piting three main political parties, that is, Party of National Unity of Kenya (PNU), Ora: nge
Democratic Movement (ODM) and Orange Democratic Movement of Ke senya (CDM - K),
The results of the Presidental elections wers announced on the 30° December, 2007 by the
asn Chaizman of the Electoral Coramission of Kenya, the late Samuel Mutua Kivuity at the

Kenyatta International Conference Centre — Mairobi.

Following the announcemsnts, 2 wave of viclence ene

massive displacements, wanton destructon of property,

nd gross human rights violation, It we 5 expected that th

»

promptly invest tigated and prosecuted. Indeed, the Government responded o the .casis by

&

identified the

deploying security agencizs to the affected areas and n
perpetrators who were arrested znd prosecuted. The Government thereafter, instimted

various constiutional » legislative, institutional and administrative reforms gearsd toward

n

preveating such occurrences in the fumire.

The Constitution of Keava 2010 ;

registered since indepeadence towards adds

thet informed the widespread viclence witnessed in 2007- -2008. The constitution established
an independent p principal prosecutorial auth nozity namely the Office of the Director of T Public

Prosecutions in Kenya with the mandate to institute, undertake, tzke over and/or control

criminal pr oceedings within ne Republic 2s spelled out in Article 157 of the Const dtoton. In
addition, the Direcior of Public Prosecutions is cmpowered to direct the Inspector General o
the INational Police Service to invess gate 01 any criminal matier

=
crdered {u..ﬂ'l’l

-7 of 29-

|



R v o o e e e e =—IESE

In Novenber, 2011 the Director of Public Prosecutions (DPP) in exercise of the State’s

prosecutorial nowers established this taskforce to review the 2007/2008 PEV related casss.

,-
+

o
w
<
©
ow
B

furtherance of the initative began in January 2008 by the then Attor rney General

2o}
' 2

Sk

and Commissioner of Police addressing post-election violence. The fndis

AEs
recommendations of this team ate ccntained in their report to the Director of Public

Based on recommendations of the said teams, the Director of Public Prosecutions DFP)

found it necessary to constitute a Mu ulti-Agency Task Force to undertake an all inclusive
review, reevaluation and reexamination of zll the es ansing out 2007-2008 Post Election

Violence and make appropriste recommendations to the Government, Consequently this
dSdRed | J

taskforce was established vide Gazette Notice No. 5417 of 20 Aprid, 2012 to undertake the

In performing its dudes, the taskforce called for 2ll PEV related cases from the Inspector
General / Director of Criminzal Inves tigations for review, re-evaluaticn and re-examination,
learnt that 2 total of 6081 cases were reported for investigations to the police

Hewever, the taskforce received a total of 4576 case files from the DCI

In additon, the Taskforce reviewed judicial decisions relevant to PEV that wete considered of

great public interest. The taskforce reviewed a total of 366 cases taken court but not all Post

election Violence cases. This is because not all reported cases were taken to court.

(D

OCI for furiber investigations as per the templates, the taskforce directed that uoon
e : f 4 7 5 : s Prasis o oo -
completion of investgations, the szme should be resubmitted for farther perusal ag

cirectons s 2 supervisory measure. The taskforce further noted that there were numerous

cases where perpetrators could not be specifically identified by the victims and could genezally

-8 0f 29-




describe thera 2s their neighbors or members of a particular ethnic community. The ¢
recommends that such casss be deslt with by way of zalternative dispute iesolution

mechanisms includ ding the establishment of Stand ce Committees. The Committess

would ptomote reconciliation &roum mediation 2nd arbitration,

&

with the following Terms of Reference: -
a) To undertake a countrywide review, re-evaluaton and re-examination of all the cases
make the zppropriate
b) To review any repor, publications and judicial decisions that are zelevant to Post-

Election Violence cases and advise on their implementation;

v
O
™
]
(@
I

¢) To recommend to the Government on kow 2!l Post Election Violence case

expeditiously disposed off;
xpediticusly disposed off;

) To zdvise and supervise and guide zny ﬂTestigf_-t-‘ons and prosecutions being

e . z, - a4y e i Fye YotT S e
e) To recommend and facilitate prosecuticn and other alternative dispute resoludor

mechanisms including reconciliaticn,

-

g

.o
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Reviewed, re-examined and re-evaluated the physiczl post-election violence related fles.
Invited views from the public on post-election violence related case s through newspaper
adverts. Advertising in the local dailies, Nat ton, standard and people of the 24™ August,

2012, invited the public to submit their views to the taskforce regarding its mandate, The

TF received views from a few members e public. Annex 2,
Invited and wed views of various civil socisty organizations on post-election viclence

il i - o o N . Sl L o = P -
reiated casezs. The TF Invited specific organizatons to second oficers to the TF. Thea

fcllowing organizations wers invited. (@ LK, (i) COVAW, (A_) FIDA (iv) KNHRC (v)

sponded to the invitation but noted that they were unzble to sead 2

representative to assist the TF. Ann

22 .

Reviewed the previous reports on post-election violence.

Reviewed newspapers, articles and other publications related to PR,

The Tack Farca
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justice actors to enable easy

. Time constraints oiven to high numbe:r of files that the taskforce w s required to

review, re-evaluate and re-examine,

1, Failure by the pul
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uzh zrson end malicious dam

who were quelling the violence.

conflict period and several cases were
prosecuted successfully leading to sentences ranging from jail terms and kfe
Imprisonment.

vil. Case fles remain under investigation to

h)

te.

viit. ITnquest fles were opened where there were no known suspacts

1

xi. Ten (10) murder cases were filed and pzc;secuted in relation to post electica viclence.
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lnted offences are robustly prosecuted as is the
case with election patitions.

i1, The Government should consider makis ing reparations to victims of PEV
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~ The government should stamp ont impurnity as a deterrzat to political violence iz the
e
2.2. Kriegiers Repornt
The taskforce established from the Commission’s recommendation at page 141 that post

electon dispute resoluton mechanism in Kenya was idendfied as one of the ma's

contdbutors to the tension and eve: violence after ¢ 07 cenera
als) to the tension and eventual 0 fter the 2007 g

2 has since been addressed threuch

(4]

law reform process undertaken since then.

25 Renya DMational Commissio n Humean Riohts Repoirt
LiDs oya AMa ai o 881i0n N wman 1Al oot
1 - -

The tackforce noted at pages 7-11 that the Keaya Nzational Commission on Human

the Precipice: A Human Rights acco

iy

1ts report of August 2008 entitled “On the Bank o

Keaya's Post 2007 Election Violence” that:

- Fozcible evictions and mass displacement of people not indigenous to particular

regicns tock place

- The ideology and infrastructure of the post election violence predated the 2007
general electons
general elections

- Thete was organization and method to the violence

- The violence was characterized by widesprezd or systematically targeted killings of
people, loctng and destruction of property belonging to communities aligned to FPINU

and ODM.

- The infrastructure of violence was financed and sustained mainly by local polidcians

and business people.

oliticians throug

s

ent to ethnic hatred.

9

- Szxuzl and gender based violence occurred during the conflict.

- Human rights violations were perpetrated during the F

-14 of 29-
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The TJRC in its report volume 2A at pages 756,

noted that:-

e

Lax security situation in the country during and after the campaigns for the 2007
general elections allowed individuals to resort to self help measures in an attempt to

rid their homelznd of immigrant communities

iy

The attackers were venting pent up anger at the resented perceived dominance ¢
particular communities.

Land injustices were z major contributor to the Post election violence

Loss of elections by CDM

inciuding in the lands sector tnggered the chaos.

Government officers were perceived not to have been impartal in handling the cxisis.
Friseel wee g 7 Pe i L S, T
There was need for mmmediate resettlemeat of [DPs and afford them zll egnal

Peace building initiatives should be put in place in order to promote zcceptance, ¢o-
i L I 2

2 resolved,
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The establishment of the Iaternatdonal Ceiminal
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cutorial policy to deal with &l aliegat

= dited in order to identiy all cases that
had been “genuinely” closed; cases where victms were no lenger interested in sesking

the intervention of Penal sanctions; cases chat needed further investigations; c2ses
whnere pi osecution Was 1ECEessaty.

~ That the State meets its obligations, both under International Human Rights law and
the Constitution, to make reparations to \Acdms of ssrous crimes. It noted that the

government had made some reparation but kad, overzsll, not complied fully with this

Ll ot A
03537000 O

[RS)
OR

e Commitize was zppointed by the judicial Se rrice Cornmission on 9% May, 2012 with the
mendate to look at the modalities of establishing an International Crimes Divisien to try PE)
cases. The committee observed that the High Court had jursdiction to try crimes under the

Tnternational Crimes Act, 2009 (ICA); the rule 2 ngeinst retroactvicy did not ap pply and the High

\

Court could try cases arising from PEV 2007/2008; there was public demsznd to deal with
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oosed by CIVEP was not acted upon

The Commitice thus recormmended as fellows: -

ust to try internaticnal crimes

E

cases under the ICA.

ts crgans shou 11d be basad.

2+ the ICD be conferred with the ; s diction to hear PEV comes an: that cases

’~,.~;-~.---; +~ -.-t (- efore courts chall be defeire
[Ty ere l‘ L)..,» courtls snal pe ac
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- That there be establishment a well-facilitated and independent Prosecution Unit within

an inue-; dent Special

oo
cr
=
5]

the Office of the Director of Public Prosecutions heade

Prosecutor (page 153).

- Enactment of legislation to provide for appointment of a special prosecutor undet
Article 157 (12) of the Constitution.

- The taskforce has reviewed the report of the committee appointed to zdvise the
government on ICC cases among the proposed methods of disposing cases as creation !

¢ an ICD whose jurisdiction will include among others trying post-clection violence

related cases. Further, the TJRC in its report has mads a similar recommendatios

1 f

PEV matters pending investigations has established that there are no active files that

L=}

15 ha
could immediately be placed before 1.C.D for ttizl in reladon to PEV. ;

The taskforce reviewed i judicial decisions that the members considered to be of ox

mterest on Post-electon violence, The decisions include:

offence of rouzc

nced to suffer death

1n count 1 and sentences in counts 2, 3 and 4 held in abeyance. i

eve 17 - o ES
17 e A e Nlmen P efanaiy ey e 3
i, HAEPUDOC V8., Den 1Ll L. 07Aa1127

Kitale §11/30/2008 Kitale HRCC NOQ. 19 OF 2008,
2 Nakuru HRCC No. 11 of 2008.
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The accused persons weze jointly charged with the offence of murder. The coust relied on

circumstantial evidence in convicting them of the off

dezth.

fata] bullet was discharged from the gun, the accused person had

The state has since moved to the court of appeal vide Criminal appeal no 9/2009. The coust
Fapnes] teversed the aconlita] by entedine dicl 1

of appeal reversed the acquittal by entering declaratory judzment on count 1 and ordering 2

retrizl on count i1, The suspect has since been charged afresh vids criminal case No. 67/14,

b

1CE Cases.

e
Lhe niles were ¢

ased Violznce cases

JE_QATROm I—;u NGO 9:0OF 2008.
¢ NAKURU HCCR No. 34 of 2008.
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