





























































































































































































































Rev. 1992] Constitution of Kenya

75

may be, the deputy chairman or, if the office of deputy chair-
man is vacant or the deputy chairman is for any reason unable
to perform the functions of the office of chairman, such one
of the other members as the President may appoint shall act
as chairman; and the deputy chairman or the other member
shall, subject to subsections (5), (7) and (9), continue to act
until a person has been appointed to the office of chairman
and has assumed the functions of that office or, as the case
may be, until the person in whose place he is acting has
assumed or resumed those functions.

(11) If the office of a member of the Commission other
than the chairman is vacant or if such a member is acting as
chairman under subsection (10) or is for any other reason un-
able to exercise the functions of his office, the President may
appoint a person who is qualified to be appointed to be a
member to act in place of that member; and a person so

appointed shall, subject to subsections (5), (7) and (9), continue
to act until a person has been appointed to the office in which

he is acting and has assumed the functions of that office or, as
the case may be, until the person in whose place he is acting
has resumed those functions.

(12) Subject to this Chapter, the Commission shall, in the
exercise of its functions under this Constitution, not be subject
to the direction or control of any other person or authority.

(13) Subject to this Chapter, the Commission may by
regulation or otherwise regulate its own procedure and, with
the consent of the President, may confer powers or impose
duties on any public officer or authority for the purpose of
the discharge of its functions.

(14) The Commission may, subject to its rules of pro-
cedure, act notwithstanding a vacancy in its membership
or the absence of a member and its proceedings shall not
be invalidated by the presence or participation of a person
not entitled to be present at or to participate in those
proceedings:

Provided that any decision of the Commission shall
require the concurrence of a majority of all the members
thereof.

107. (1) Subject to this Constitution, the power to appoint
persons to hold or act in offices in the public service and in
the service of local authorities (including the power to confirm
appointments), the power to exercise disciplinary control over
persons holding or acting in those offices and the power to
remove those persons from office shall vest in the Public
Service Commission:

Appointment,
eic., of public
officers.

7 of 1982, s. 8.
7 of 1984, s. 5.
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etc., of members
of Kenya Police

Provided that the Commission may, with the approval of
the President and subject to such conditions as it thinks fit, by
directions in writing delegate any of its powers under this
section to any one or more of its members or to any officer in
the public service or, in the case of appointments to the
service of local authorities, to particular local authorities.

(2) Subject to this section and section 106 (12), provision
may be made by or under an Act of Parliament for prescribing
the manner of the exercise of the functions of the Public
Service Commission under this section and for any matters
incidental or supplementary to the exercise of those functions.

(3) No person shall be appointed under this section to or
to act in an office on the personal staff of the President except
with the concurrence of the President.

(4) Subsection (1) shall not apply in relation to any of the

following offices in the public service—

(a) the office of a judge.of the High Court or the Court
of Appeal;

(b) the office of Attorney-General;

(c) the office of Controller and Auditor-General;

(d) so far as relates to appointments thereof or to act
therein, the office of Chief Secretary, Permanent
Secretary, Secretary to the Cabinet, Director of
Personnel or Commissioner of Police;

(e) the office of Ambassador, High Commissioner or other
principal representative of Kenya in another
country;

(f) an office to which section 69 (which relates to offices
within the jurisdiction of the Judicial Service Com-
mission) applies; or

(g) an office in the Kenya Police Force to which section
108 (2) (b) applies.

108. (1) The power to appoint a person to hold or act in

the office of Commissioner of Police shall vest in the President.

(2) The power to appoint persons to hold or act in offices

in the Kenya Police Force (except the office of Commissioner

of Police), including the power to confirm appointments, the

power to exercise disciplinary control over persons holding or-

acting in those offices and the power to remove those persons
from office shall vest—

(@) in the case of offices of or above the rank of Assistant

Inspector, or such rank other than the rank of Assist-

ant Inspector as may be specified for the purposes
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of this section by or under an Act of Parliament, in
the Public Service Commission;

(b)in the case of offices below the rank of Assistant
Inspector, or such other rank as may be specified as
aforesaid, in the Commissioner of Police:

Provided that—

(i) the Commission may, by directions in writing and sub-
ject to such conditions as it thinks fit, delegate any
of its powers under this section to any one or more
members of the Commission or to the Commissioner;

(ii) the Commissioner may, by directions given in such
manner as he thinks fit and subject to such conditions
as he thinks fit, delegate any of his powers under this
section to any member of the Kenya Police Force.

109. (1) The Attorney-General shall be appointed by the
President.

(2) If the office of Attorney-General is vacant or if the
Attorney-General is for any reason unable to exercise the func-
tions of his office, the President may appoint a person to act
as Attorney-General, and a person so appointed shall, sub-
jects to subsections (4), (6) and (8), continue to act until a
person has been appointed to the office of Attorney-General
and has assumed the functions of that office or, as the case
may be, until the person in whose place he is acting has
resumed those functions.

(3) A person shall not be qualified to be appointed to
hold or to act in the office of Attorney-General unless he holds
and has held for a total pegiod of not less than five years one
or other of the qualifications specified in paragraphs (a), (b),
(c) and (@) of section 12 (1) of the Advocates Act as in force
on 12th December, 1963.

(4) Subject to subsection (6), the Attorney-General shall
vacate his office when he attains such age as may be prescribed
by Parliament.

(5) The Attorney-General may be removed from office
only for inability to exercise the functions of his office
(whether arising from infirmity of body or mind or any other
cause) or for misbehaviour, and shall not be removed except
in accordance with this section.

(6) The Attorney-General shall be removed from office
by the President if the question of his removal from office has

Attorney-
General.

14 of 1986, s. 4,
17 of 1990, s. 6.

ICap. 16 (1986).
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No. 18 of 1989.

Controller and

Auditor General.

14 of 1986, 1. 5,
17 of 1990, s. 6.

been referred to a tribunal appointed under subsection (7) and
the tribunal has recommended to the President that he ought
to be removed for inability as aforesaid or for misbehaviour.

(7) If the President considers that the question of re-
moving the Attorney-General under this section ought to be
investigated, then—

(a) the President shall appoint a tribunal which shall
consist of a chainman and four other members select-
ed by the President from among persons—

(i) who hold or have held the office as judge of the
High Court or judge of appeal; or
(ii) who are qualified to be appointed as judges of
the High Court under section 61 (13); or
(iii) upon whom the rank of Senior Counsel has been
conferred by the President under section 17 of
the Advocates Act, 1989; and

(b) the tribunal shall inquire into the matter and report
on the facts thereof to the President and recommend
to him whether the Attorney-General ought to be
removed under this section.

(8) If the question of removing the Attorney-General has
been referred to a tribunal under this section, the President
may suspend the Attorney-General from the exercise of the
functions of his office and any such suspension may at any
time be revoked by the President, and shall in any case cease
to have effect if the tribunal recommends to the President that
the Attorney-General should not be removed.

110. (1) The Controller and Auditor-General shall be
appointed by the President.

(2) If the office of Controller and Auditor-General is
vacant or if the Controller and Auditor-General is for any
reason unable to exercise the functions of his office, the
President may appoint a person to act as Controller and
Auditor-General, and a person so appointed shall, subject to
subsections (3), (5) and 7 continue to act until a person has
been appointed to the office of Controller and Auditor-General
and has assumed the functions of that office or, as the case
may be until the person in whose place he is acting has re-
sumed those functions.

(3) Subject to subsection (5), the Controller and Auditor-
General shall vacate his office when he attains such age as
may be prescribed by Parliament.

-
-
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(4) A person holding the office of Controller and Auditor-
General may be removed from office only for inability to
discharge the functions of his office (whether arising from
infirmity of body or mind or any other cause) or for mis-
behavour, and shall not be so removed except in accordance
with this section.

(5) The Controller and Auditor-General shall be removed
from office by the President if the question of his removal
from office has been referred to a tribunal appointed under
subsection (6) and the tribunal has recommended to the Presi-
dent that he ought to be removed for inability as aforesaid
or for misbehavoiur. :

(6) If the President considers that the question of re-
moving the Controller and Auditor-General under this section
ought to be investigated, then—

(a)'the President shall appoint a tribunal which shall
consist of a chairman and four other members select-
ed by the President from among persons—

(i) who hold or have held the office as judge of the
High Court or judge of appeal; or

(i) who are qualified to be appointed as judges of
the High Court under section 61 (3); or

(iif) upon whom the rank of Senior Counsel has been
conferred by the President under section 17 of
the Advocates Act, 1989; and

(b) the tribunal shall inquire into 'the matter and report
on the facts thereof to the President and recommend
to him whether the Controller and Auditor-General
ought to be removed under this section.

(7) If the question of removing Controller and Auditor-
General has been referred to a tribunal under this section, the
President may suspend the Controller and Auditor-General
from the exercise of the functions of his office and any such
suspension may at any time be revoked by the President, and
shall in any case cease to have effect if the tribunal recom-
mends to the President that the Controller and Auditor-
General should not be removed.

No. 18 of 1989,



80

Constitution of Kenya [Rev. 1992

Appointment of
Permanent
Secretaries,
Ambassadors,
etc.

7 of 1982, s. 8,
14 of 1986, s. 6.

Pensions laws
and protection
of pensions
rights.

Cap. 191,

Cap. 192.
Cap. 193,

Cap 194,

111. (1) The power to appoint a person to hold or act in
the office of Permanent Secretary, Secretary to the Cabinet
or Director of Personnel shall vest in the President.

(2) The power to appoint a person to hold or act in the
office of Ambassador, High Commissioner or other principal
representative of Kenya in another country, and to remove
from office a person holding or acting in any such office,
shall vest in the President:

Provided that before exercising a power conferred by
this subsection in relation to a person who holds an office
in the public service, other than an office to which this sub-
section applies, the President shall consult the Public Service
Commmission.

112. (1) The law to be applied with respect to pen-
sions benefits that were granted to a person before 12th
December, 1963 shall be the law that was in force at the date
on which those benefits were granted or any law in force at a
later date that is not less favourable to that person.

(2) The law to be applied with respect to pensions
benefits (not being benefits to which subsection (1) applies)
shall—

(@) in so far as those benefits are wholly in respect of a
period of service as a public officer that commenced
before 12th December, 1963, be the law that was in
force on 11th December, 1963; and

(b)in so far as those benefits are wholly or partly in
respect of a period of service as a public officer that
commenced after 11th December, 1963, be the law
in force on the date on which that period of service
commenced,

or any law in force at a later date that is not less favourable
to that person.

(3) Where a person is entitled to exercise an option as to
which of two or more laws shall apply in this case, the law for
which he opts shall, for the purposes of this section, be deemed
to be more favourable to him than the other law or laws.

(4) All pensions benefits shall (except to the extent to
which, in the case of benefits under the Provident Fund Act,
the Widows” and Orphans’ Pensions Act, the Asian Widows’
and Orphans’ Pensions Act and the Asian Officers’ Family
Pensions Act or under any law amending or replacing any of
those Acts, they are a charge on a fund established by any of

~
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those Acts or by any such law and have been duly paid out
of that fund to the person or authority to whom payment is
due) be charged upon the Consolidated Fund.

(5) All sums that, under any of the Acts referred to in
subsection (4) or under any law amending or replacing any of
those Acts, are to be paid by the Government of Kenya into
a fund established by any of those Acts or by any such law
or are otherwise to be paid by the Government of Kenya for
the purposes of any of those Acts or any such law shall be
charged upon the Consolidated Fund.

(6) A person who is entitled to the payment of pen-
sions benefits and who is ordinarily resident outside Kenya
may, within a reasonable time after he has received that pay-
ment, remit the whole of it (free from any deduction, charge
or tax made or levied in respect of its remission) to any country
of his choice outside Kenya:

Provided that nothing in this subsection shall be con-
strued as preventing—

(i) the attachment, by order of a court, of a payment
or part of a payment to which a person is entitled
in satisfaction of the judgment of a court or pending
the determination of civil proceedings to which he is
a party to the extent to which that attachment is
permitted by the law with respect to pensions bene-
fits that applies in the case of that person; or

(ii) the imposition of reasonable restrictions as to the
manner in which a payment is to be remitted.

(7 In this section “pensions benefits” means any pen-
sions, compensation, gratuities or other like allowances for
persons in respect of their service as public officers or for the
widows, children, dependants or personal representatives of
those persons in respect of that service.

(8) References in this section to the law with respect to
pensions benefits include (without prejudice to their generality)
references to the law regulating the circumstances in which
those benefits may be granted or in which the grant of those
benefits may be refused, the law regulating the circumstances
in which any such benefits that have been granted may be
withheld, reduced in amount or suspended and the law
regulating the amount of any such benefits.

(9) For the purposes of this section—

(a) an office in any naval, military or air force estab-
lished by or under any law made by a legislature
in Kenya;



82 Constitution of Kenva [Rev. 1992

(b) to the extent to which pensions benefits in respect of
service in such an office are payable under any of
the Acts referred to in subsection (4) or under any
law amending or replacing any of those Acts,
an office in the service of the East Africa High
Commission, the East African Common Services
Organization or the East African Community; and

(c) an office in the service of any of the following bodies
(which are bodies that are no longer in existence but
in respect of former service in which pensions are
payable out of Kenya funds)—

(i) the Combined Posts and Telegraphs Department
of Kenya and Uganda;
(ii) the Amalgamated Posts and Telegraphs Depart-
ment of Kenya, Uganda and Tanganyika;
(iii) the Customs Department (Kenya and Uganda);
(iv) the Kenya and Uganda Joint Imports Control
Organization;
(v) the Joint Income Tax Department;
(vi) the Kenya Royal Naval Volunteer Reserve;
(vii) the Northern Brigade, King’s African Rifles:
(viii) the Zanzibar Branch Audit Office;
(ix) the following departments of the Conference of
East African Governors—
(a) the Secretariat:
(b) the British East Africa Meteorological Ser-
vice;
(c) the Statistical Section;
(d) the East African Production and Supply
Council;
(e) the East African War Supplies Board;
(f)the East African Directorate of Civil
Aviation; and
(g) the Directorate of Training,

shall be regarded as an office in the public service.

Power to with- 113. (1) Where under any law a person or authority

B:Id pensions, has a discretion—

(a) to decide whether or not any pensions benefits shall
be granted; or

(b) to withhold, reduce in amount or suspend any such
benefits that have been granted,

-
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those benefits shall be granted and may not be withheld,
reduced in amount or suspended unless the Public Service
Commission concurs in the refusal to grant the benefits or, as
the case may be, in the decision to withhold them, reduce them
in amount or suspend them.

(2) Where the amount of any pensions benefits that may
be granted to a person is not fixed by law, the amount of
the benefits to be granted to him shall be the greatest amount
for which he is eligible unless the Public Service Commission
concurs in his being granted benefits of a smaller amount.

(3) The Public Service Commission shall not concur
under subsection (1) or subsection (2) in any action taken on
the ground that a person who holds or has held the office
of judge of the High Court, judge of any Court of Appeal
exercising jurisdiction in Kenya, Attorney-General or Con-
troller and Auditor-General has been guilty of misbehaviour
in that office unless he has been removed from that office by
reason of his misbehaviour.

(4) Before the Public Service Commission concurs under
subsection (1) or subsection (2) in any action taken on the
ground that a person who holds or has held any office to
which, at the time of the action, section 69 applies has been
guilty of misbehaviour in that office, the Public Service Com-
mission shall consult the Judicial Service Commission.

(5) In this section “pensions benefits” means any pen-
sions, compensation, gratuities or other similar allowances for
persons in respect of their service as public officers or for the
widows, children, dependants or personal representatives of
those persons in respect of that service.

(6) For the purposes of this section an office shall be
regarded as an office in the public service that is by virtue of
section 112 (9) regarded as an office in the public service for
the purposes of that section.

CHAPTER IX
TruUST LAND

114. (1) Subject to this Chapter, the following descrip-
tions of land are Trust land—

(@) land which is in the Special Areas (meaning the areas
of land the boundaries of which were specified in the
First Schedule to the Trust Land Act as in force on
31st May, 1963), and which was on 31st May, 1963
vested in the Trust Land Board by virtue of any law
or registered in the name of the Trust Land Board;

Interpretation
of Chapter.

Cap. 288.
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(b) the areas of land that were known before 1st June, g
1963 as Special Reserves, Temporary Special Re- -
serves, Special Leasehold Areas and Special Settle- ~

ment Areas and the boundaries of which were
described respectively in the Fourth, Fifth, Sixth and
Cap. 280. Seventh Schedules to the Crown Lands Ordinance
as in force on 31st May, 1963, the areas of land that
were on 31st May, 1963 communal reserves by virtue
of a declaration under section 58 of that Ordinance,
the areas of land referred to in section 59 of that
Ordinance as in force on 31st May, 1963 and the
areas of land in respect of which a permit to occupy
was in force on 31st May, 1963 under section 62 of
that Ordinance; and
(c) land situated outside the Nairobi Area (as it was on
12th December, 1964) the freehold title to which is
registered in the name of a county council or the
freehold title to which is vested in a county council
by virtue of an escheat:

Provided that Trust land does not include any
estates, interests or rights in or over land situated in
the Nairobi Area (as it was on 12th December, 1964)
that on 31st May, 1963 were registered in the name
of the Trust Land Board under the former Land
Registration (Special Areas) Ordinance.

(2) In this Chapter, references to a county council shall,
in relation to land within the areas of jurisdiction of the
Taveta Area Council, the Pokot Area Council, the Masop
Area Council, the Tinderet Area Council, the Elgeyo Area
Council, the Marakwet Area Council, the Baringo Area
Council, the Olenguruone Local Council, the Mukogodo Area
Council, the Elgon Local Council, and the Kuria Local
Council, be construed as references to those councils
respectively.

Trust land to 115. (1) All Trust land shall vest in the county council
vest in county s e e L .
councils. within whose area of jurisdiction it is situated:
Provided that there shall not vest in any county council
by virtue of this subsection—
() any body of water that immediately before 12th
December, 1964 was vested in any person or
authority in right of the Government of Kenya; or
(ii) any minerals or mineral oils.
(2) Each county council shall hold the Trust land vested
in it for the benefit of the persons ordinarily resident on that K
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land and shall give effect to such rights, interests or other
benefits in respect of the land as may, under the African
customary law for the time being in force and applicable
thereto, be vested in any tribe, group, family or individual :

Provided that no right, interest or other benefit under
African customary law shall have effect for the purposes of
this subsection so far as it is repugnant to any written law.

(3) Notwithstanding subsection (2), provision may be
made by or under an Act of Parliament enabling a person to
be granted a right or interest to prospect for minerals or
mineral oils on any area of Trust land, or to extract minerals
or mineral oils from any such area, and the county council in
which the land is vested shall give effect to that right or
interest accordingly :

Provided that the total period during which minerals or
mineral oils may be prospected for on, or extracted from, any
particular area of land by virtue of any grant or grants while
the land is not set apart shall not exceed two years.

(4) Subject to this Chapter, provision may be made by or
under an Act of Parliament with respect to the administration
of Trust land by a county council.

116. (1) A county council may, in such manner and sub-
ject to such conditions as may be prescribed by or under an
Act of Parliament, request that any law to which this sub-
section applies shall apply to an area of Trust land vested in
that county council, and when the title to any parcel of land
within that area is registered under any such law otherwise
than in the name of the county council it shall cease to be
Trust land.

(2) The laws to which subsection (1) applies are—

(a) the Land Consolidation Act and the Land Adjudica-
tion Act; and

(b) any other law permitting the registration of individual
titles to estates, interests or rights in or over land
that, immediately before registration, is Trust
land (except so far as the law permits the registration
of estates, interests or rights vested in persons or
authorities for whose use and occupation the land
has been set apart under this Chapter).

117. (1) Subject to this section, an Act of Parliament
may empower a county council to set apart an area of Trust

Registration of
individual titles
to Trust land.

Cap. 283.
Cap. 284.

Setting apart of
Trust land by
county councils.










































