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PREFACE
Mr. Speaker, Sir

The Committee on Finance, planning & Trade

is one of the Departmental Committees of the

National Assembly established under Standing Order 216 and mandated to, inter alia; ‘to study

and review all legislations referred to it’.

Mr. Speaker, Sir

The Committee on Finance, Planning & Trade was constituted by the House on
Thursday 16t May, 2013 comprising of the following members:
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Mr. Speaker, Sir,

On 26t March 2014, the Scrap Metal Bill, 2014 sponsored by the Majority Leader, the Hon. Aden
Duale, MP, was read a first time and thereafter committed to the Departmental Committee on

Finance, Planning & Trade for consideration pursuant to Article 118 of the Constitution and
Standing Order No. 127.

Mr., Speaker, Sir,

The Committee placed an advert in the local dailies on Friday 18" April, 2014 calling for any
memoranda from the public on the Bill Pursuant to Article 118 of the Constitution. The Committee
also invited the Registrar General, as the implementing government entity, for comments in the
process of considering the Bill. The Associated Battery Manufacturers (East Africa) Limited: the
Kenya Association of Manufacturers and Public Interest Stakeholder Group in Scrap Metal Trade
submitted their memoranda to the Committee. Further, the Cabinet Secretary for Industrialization

and Enterprise Development also appeared before the Committee and presented his views on the
Bill.

Mr. Speaker, Sir,
While examining the Bill, the Committee noted the following:

1. The principle object of the Bill is to repeal the existing scrap metal Act and provide for the
regulation of dealings in scrap metal and to establish and provide for the functions of the
Scrap Metal Council.

2. Part | of the Bill contains preliminary provisions and clause 2 bearing definitions. However,
there is need to define a dealer in the Bill and make it clear that the licensed dealer is
prohibited from dealing with transformers and generators.

3. Part Il of the Bill establishes the Scrap Metal Council and defines its functions. The main
function of the Council as provided in clause 6 will be to advise the Cabinet Secretary on
dispensing excess material, protecting public interest, applicable license fees, and bring order
to the scrap metal industry.

Of major concern to the Committee is the definition of an excess scrap metal as provided
for in clause 6(1). It is not practical to define what an excess scrap metal is.

The Committee was also concerned on the composition of the Council under clause 4. The
Council as it is currently constituted excludes important players in the industry especially the
Kenya Power and lighting Company whose cables and generators suffer from vandalism
almost on a daily basis. The Kenya Private Sector Alliance (KEPSA) would have been the
most appropriate institution to nominate representatives under clause 4(2)(ii) rather than
being nominated by the Kenya Association of Manufacturers. There is need for the
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representation of the Principal Secretary responsible for industrialization in the Council
considering that the Council will be domiciled under his/her docket.

4. Part lll of the Bill deals with administrative issues relating to dealings in scrap metal. While
clause 9 prohibits a person from dealing in scrap metal without a license from the Council,
it fails to provide that such a dealer should me a member of the Scrap Metal Association.
Clause 10 provides for the issue of a license by the council to deal in scrap metal. Clause 24
makes it an offence for a person to destroy any metal intended for a government
infrastructure project, clause 25 provides for the forfeiture of scrap metal upon an order
made by the High court while clause 26 provides for exports of scrap metal.

It is important to note that some East African Countries such as Uganda and Tanzania had
banned export of scrap metals in their respective countries in line with the EAC ban on the
same in 2011. However, Kenya did not ratify this ban in her domestic law. To spur
economic growth in the industrial sector, there is need to protect the manufacturing
industries whose major law materials are the scrap metals. If export has to be undertaken,
there must be a mechanism/procedure from the Council through which a dealer’s due
deligency must be done rather than merely inform the Cabinet Secretary of absence of
market as provided under clause 26(2)

5. Part IV of the Bill provides for the enforcement provisions of the Act. Clause 29 provides
for the appointment of inspectors to enforce the provisions of the Act. Of major concern is
whether the country has enough personnel with requisite capacities to be appointed as
inspectors across the country and the sustainability of the same in terms of expenditure.

6. Part V of the Bill contains miscellaneous provisions -clause 33 empowers the Cabinet
Secretary to Make Rules while clause 34 repeals the Scrap Metal, Act cap 503.

Mr. Speaker, Sir,

The Committee will propose appropriate amendments to the Bill in clauses 2, 4, 6, 9, and 26 to
expand the definitions to include a dealer, address imbalance of the Council by including in Kenya
Private Sector Alliance, define clearly the functions of the Council in so far as dealing with

hazardous metals is concerned, and finally provide for the procedure for export or ban export of
scrap metals.

Mr. Speaker, Sir,

The Committee is thankful to the Offices of the Speaker and the Clerk of the National Assembly
for the logistical and technical support accorded to it during its sittings. The Committee wishes to
thank all the stakeholders for their participation in scrutinizing the Bill. Finally, | wish to express my
appreciation to the Honourable Members of the Committee who sacrificed their time to
participate in the activities of the Committee and preparation of this report.
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Mr. Speaker, Sir,

It is therefore my pleasant duty and privilege, on behalf of the Departmental Committee on
Finance, Planning & Trade, to table its report in the House on the consideration of the Scrap Metal

Bill, 2014 for consideration Pursuant to Standing Order 127
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Signed ..... ik ....................................... j ) ......................
(HON. BENJAMIN LANGAT, MP)
CHAIRPERSON,

DEPARTMENTAL COMMITTEE ON FINANCE, PLANNING & TRADE



ANALYSIS OF PERTINENT ISSUES IN THE BILL
(i) The Bill proposes to repeal the Scrap Metal Act, 1962

a. The Scrap Metal Act was first enacted in 1959 and amended in 1962. Since then, there have
been some amendments to some of its sections through other laws. For instance, the Statute
Law (Miscellaneous Amendment) Act, 1966 amended the Act to define the East Africa
Territory to mean Kenya Uganda and Tanzania and also clarify the issue of a licensing

office. Also, the Licensing Laws (Repeal and Amendment) Act of 2007 amended several
sections that were dealing with licensing.

b. However, the pre-independence legislation needs an overhaul in order to update the
provisions in tandem with the changing times. For instance, the 1962 Act contained a
penalty of KSh. 1,000 for an offence under the Act an amount that was substantial then, not
now. Further, the vandalism menace which the Bill seeks to arrest is perhaps more
pronounced now compared to 1959 or 1962.

(ii) Provision for the licensing fee

a. The licensing fee according to the Third Schedule is KSh. 1 million and is due for renewal
annually. The Ministry’s intention might be setting the licensing fee high to ensure only
serious dealers are allowed to operate as well as generating revenue but it may be clarified
whether the amount is feasible for both the government as well as the scrap metal business.

b. In the UK for instance, the scrap metal licence is about KSh. 50,000 on average and
renewable after 3 years but the operating conditions and intention may differ with the
Kenyan situation.

c. Probably, the scrap metal industry in the UK is already developed and streamlined whereas
Kenya is grappling with weak regulation and menace of vandalism of public infrastructure
utilities. It is estimated that Kenya spends about KSh. 120 million annually on repairs on
vandalized important traffic warnings on Mombasa Road and Thika Super Highway alone.
Therefore, this shows that negative impact of vandalism of public utility infrastructure is
phenomenal.

d. With previous attempt at combating vandalism such as the total ban on all export of scrap
metal in 2009/10 hurting the sector and economy, perhaps the high licence fees may ensure
only serious dealers operate in the market. Nonetheless, the balance should be struck to
ensure a seamless process.

(i) The Bill provides for record keeping and maintenance of register

a. Clause 17 provides for the licensee to prepare a record (kept for a maximum of 7 years) of
each variety of scrap including the weight, dimension and general description and submit a
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copy to the Council. This record will help document the scrap metal in possession or
control of dealers/licensees.

b. Clause 18 provides for the licensees to maintain a detailed register of all scrap metals that
come into their possession or control and that the entries in this register should be done
within 24 hours of the transaction. The details to be captured in this register include: the
description of the scrap metal, the name of person (licensee, servant or agent) who
purchased or received the scrap metal, date and time of transaction, identity and details of
the seller of the scrap metal.

c. This register will help keep track of the scrap metal that come into possession or control of
the licensees on a daily basis. It will help the inspectors and law enforcement agencies to
swiftly apprehend perpetrators in the event of vandalism.

(iv) Prohibition for changing the form of scrap metal and reporting stolen property

a. Clause 21 restricts disposing or changing the form of scrap metal except with the permission
of the Principal Secretary for Industrialization. This will prevent quick smelting of vandalized
metals to, perhaps, erase evidence.

b. Clause 22 provides for the licensee to report any stolen property to an inspector or nearest
police station; given prior information and description of a lost property. Failure to report
is an offence. This will facilitate apprehension of perpetrators of vandalism at the point of
selling the scrap metal.

(v) The Bill contains hefty penalty for offenses

Clause 23 provides for liability of an offense for any person found with scrap metal whose origin is
unknown. Also, clause 24 provides for a stiff penalty for a person found with scrap metal
vandalized from infrastructure installations (roads, rail, bridge, pipeline, telecommunication,
electricity, water, sewerage). The KSh. 20 million and jail term of 7 years will be a commensurate
penalty for the vandals and economic saboteurs.

(vi) Bill provides for export of scrap metal only under authorization

a. Clause 26 stipulates that any export of scrap metal can only be done with authorization by
the Cabinet Secretary for Finance in consultation with the Cabinet Secretary for
Industrialization and the Scrap Metal Council. The Principal Secretary shall issue a certificate
whose validity is 6 monthes.

b. This may institute some form of controls but care should be taken not to leave a leeway for
discretionary actions. However, this authorization procedure may further need to be
documented under the Regulations.



COMPARATIVE ANALYSIS
(i) United Kingdom

a. Inthe UK, scrap metal is regulated by the Scrap Metal Dealers Act, 2013 which provides for
two types of licences. These are: the site licence that allows a dealer to operate a site and
buy scrap metal relevant to that site, and collector’s licence which allows one to collect
scrap metal only within the jurisdictional area where the licence is issued.

b. The site licence fee is approximately KSh. 54, 000 whereas collector's licence cost the
dealers about KSh. 40, 000. It is an offence if one is found operating without a licence and
upon conviction, the penalty is about an equivalent of KSh. 720, 000

c. It is also mandatory for the dealer to keep record of details of persons scrap metal is
purchased from including their personal details, any documents supporting the origin of the
scrap metal and even the vehicle registration number that did the delivery. They also
maintain a register of scrap metals including form, type, condition, any mark identifying the
previous owner, date and time obtained.

ii) Republic of South Africa

South Africa enacted the Scrap Metal Dealers and Recyclers Identification Act in 2013. It provides

for a penalty of about KSh. 500,000 for individuals and KSh. 1.3 million for corporate, upon
conviction

FINANCIAL IMPLICATION OF THE BILL

The enactment of this Bill would occasion expenditure of public funds in form of remuneration
and allowances of Council Members and the Scrap Metal Inspectors. The Secretariat shall be
provided by the Ministry of Industrialization; hence, no major additional cost. Conversely, the
Council will be generation revenue to the government in form of licence fees. Therefore, the fiscal
implication might be insignificance or net revenue to government considering licensing fees for
scrap metal dealers is KSh. T million renewable annually.

ANALYSIS OF CLAUSES

Clause Highlights Remarks

1. Short title

2 Interpretation

3 Provides for establishment and incorporation of | The Council’s role is to
the Scrap Metal Council licence and regulate

scrap metal

4. Provides for the composition of the Council. | The appointment of
Creates a 10-member Council and for the | the chairperson and
Chairperson shall be appointed by the Cabinet | the non  ex-officio
Secretary for Industrialization. Other Members | members of the
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