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PREFACE

Mr. Speaker. Sir

The Committee on Regional lntegration one of the Jelect committees of the National Assembly
established under Standing Order 212 and mandated to, inter alia; 'examine the Bills introduced in
East African Legislative Assembly and Acts of the East African Community'.

Ma Speaker, Sir

The Committee on Regiona,l Integration was constituted by the House on Thursday 16tl
May, 2013 comprising of the following members:

The Hon. Florence Kajuju, MP (Chairperson)
The Hon. Christopher Nalmleu, MP fVice Chairperson)
The Hon. David Ouma Ochieng, MP
The Hon. Darr Kazungu, MP
The Hon. Bady TWaJib Bady, MP
The Hon. Robert Mbui, MP
'lhe Hon. Anyanga Andrew Toboso, MP
The Hon. Florence Mwikali Mutua, MP
The Hon. Ogendo Rose Nyamunga, MP
The Hon. Charles Mutisya Nyamai, MP
The Hon. A.lois kntoimaga, MP
The Hon. Anthony Kimaru, MP
The Hon. David Kariithi, MP
The Hon. Wanjiku Muhia, MP
The Hon. Murungi Kathuri, MP
The Hon. Ali Wario, MP
The Hon. Eric Keter, MP
The Hon. Mary Seneta, MP
The Hon. Gideon Konchella, MP
The Hon. Dido Ali Rasso, MP
The Hon. Ann Nyokabi, MP
The Hon. Emmanuel Wangwe, MP
The Hon. Peter Shehe, MP
The Hon. Alex Mwiru, MP
The Hon. Mark Lomunokol, MP
The Hon. Sarah Korere, MP
The Hon. Cyprian Kubai Iringo, MP
The Hon. Timothy Bosire, MP
The Hon. Joseph Kahangara, MP

E

ti

Nil

li'
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Ma $peaker, Sir,

On llh February, 2014, the following Bills from East African Legislative Assembly were tabled in
the House by the Majority Leader:

l. East African community cross Border Legar practice Biil, 2ol4 sponsored by the The Hon.
. Dora c' Kanabahita Byamukama, Member of East African Legisrative Assembiy

2. The East African community lntegration (Education) Bill, 2ol4 by the The Hon. Abubakar
Zein Abubakar, Member of East African Legislative fusembly

3. The East African community cooperative societies Biil, 2014 by the The Hon. Mike
Kennedy Sebalu, Member of East African Legislative Asembly

ln accordance with Article 65 (b) of the Treaty, the Clerk of the East African Legislative Assembly
requested the Kenya National Assembly (in his foruarding letter) to consider ttre Sitts and submit
its views by 25th March,2014.

ln processing the Bills, the committee called for memoranda from the stakeholders puriuant to
Standing Order 127 (3) and Article 118(b) of the Constitution. The following inrtitution, sent their
memoranda on the Bills:

Mr. Speaker, Sir,

standing order 251 provides that whenever the clerk of the National Assembl y receives copies of
the records of relevant debates of the meetings of the East African Legislative Assembly, or copiesof Bill lative-nirr€rnb'ly-,nnd-A*r-oF+he-€asHfrican--
Community, the Clerk shall forward the records of debates, Bills or Acts of the Community to the
relevant Committee. The Committee shall consider this report and submit its report to the House
within twenty one days (21) for Consideration. Upon consideration of the Committee's report, the
Clerk of the National Assembly shall forward the House's resolutions to the Clerk of the East
African Legislative Assembly within seven days.

l. The Ministry of East African Affairs, Commerce & Tourism
2. The Kenya Law Society
3. Kenya Private Sector Alliance
4. Attorney Ceneral
5. Kenya Law Reform Commission
5. Ministry of Education
7. Council for University Education
8. Sacco Regulatory Authority (SASRA)

9. Kenya Union of Savings & Credit Co-operatives Ltd (KUSCCO)
10. Council for Legal Education



Considention of the Bills

Mr. Speaker, Slr,

ln examining the Bills, the Committee noted the following:

l. Cross East African Community Cross Border Legal practice, 2013

The object of the Bill is to provide for conduct and regulation of cross border legal practice in the
East African Community. The Bill operationalises Article 126 of the Treaty by harmonizing the legal
training and certification with the partner stater. lt will also operatialise Articles 10, Z6 and 11 of
the Treaty on the free movement of labour.

ln considering the Bill, the Committee observed that the proposed East African Community
Council will be not having a rePresentative from the lnstitutions offering legal training among the
Partner statet if the Bill was to pas, in its current form. To effectively harmonize legal training,
there is need for inclusion of a representative of academia from each partner rtate.

2. East African Community Cooperative Societies Bill,2014

The Bill makes minimal reference to the East African Community Treaty and the relevant statutes
governing Saccos in individual partner States. lt merely creates a regional Cooperative Society
without providing how these Saccos will be interlinked and regulated both within their countriet
and regionally. Mode of formation of the cooperative is not clear as the integration component
has not been addressed by the Bill. The Constitution of Kenya recognizes that Saccos is a devolved
function and therefore there it is apparent that there will be divergent rules and regulations
governing them from one county to the other.

lf passed in its current form, the Bill will override all national legislations governing Saccos as
provided in clause 54' lt should take cognizance of the fact that the licensing, supervision and
regulation of SACCOs as deposit taking institution is not covered in the bill, and thus domestic
laws such as Sacco Societies Act, 2OOB ought to take precedence when it comes to prudential
regulations of SACCOs.

3. The East African Community lntegration (Education) Bill, 2Ol4

The Bill proPoses the creation of an lntegration Education Unit within the Secretariat with a
mandate to coordinate integration education activities in the partner states, develop relevant
materials and set standards and quality control measures amongrt other functions.

ln examining the Bill, the Committee observed that there is a clear mismatch of the title from the
contentt of the Bill. Whereareas the Bill sets its object as that of providing civic education to the
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Mr. Speaker, Six

The Committee is thankful to the Offices of the Speaker and the Clerk of the National Assembly
for the logistical and technical support accorded to it during its sittings. The Committee wishes to
thank atl the stakeholders for their participatlon in scnrtinizing the Bills. Finally, I wish to expre$
my appreciation to the Honourable Members of the Committee who sacrificed their time to
participate in the activities of the committee and preparation of thi, report.

Mr. Speaker. Sit

It is therefore my pleasant duty and privilege, on behalf of the Committee on Regional lntegration,

Signed

THE HON. FLORENCE KNUJU, MP

CHAIRPERSON,

COMMITTEE ON REGIONAL INTECRATION

a^s\gb-o,\+Date:

-4

people of the community in line with the people centeredness initiative of integration, the content
of the Bill goes beyond civic education by regulating standards of education in partner states.

Aopreciation

to table its report in the House on the consideration of the East African Community Cross Border
Legal Practice Bill, 2014; East African Community Cooperative Societies Bill, 2ol4: and East African
Community Integration (Education) Bill, 2014.



coNsIDERATION OF THE BILLS

I. EAST AFRICAN COMMUNIry CROSS BORDER LEGAL PRACTICE BILL 2OI4

The committee considered the Bill clause by clause and deduced the following:-

The definitions/ interpretations under clause 2 should be made in such a manner that they
recognize that an advocate would be licenced by the National Bar Associations having met the
stipulated qualifications in that partner state. Having been registered by the National Bar
fusociation, an advocate will automatically be enrolled in the EAC advocates register and therefore
eligible to practice in other Partner States. This will avoid double regirtration.

The proposal in Clause 4(2) to have the a representative of the East African Law Society as the
Secretary to the Council will defeats the law of fair play. lt is important for the Council to
competitively recruit its secretary from among the partner states.

The proposed composition of the Council under clause 4 excludes the important role olaved bv
the academia in legal training. To achieve the objective of harmonization of legal training and
certification as contained in clause 3(b), there is need for inclusion of a representative of the
universities offering legal education from each partner state. It would also be important for the
partner states to ensure gender representation when making nomination, to the council.

The envisaged council in the Bill will be a unit of the EAC and therefore it should be funding from
the EAC budget as opposed to fees charged on issuance of a practicing certificate. lt will be
imPortant if the council was allowed to raise funds though any other meani to support the
performance of its functions. Regional practicing certificates should be issued by the National Bar
associations; who will retain the fees charged for that service.
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2 EAST AFRICAN COMMUN tTY COOPERATIVE SOCIETI E5 BIL\ 2014

The committee considered the Biil crause by crause and deduced the foilowing:

The Constitution of Kenya 2010

The principal legislatiory'statute. g_overning the regirtration of Co-operative societies is theCooperative Societies Act (CsA) Cap 490 under t-he administration of the Commissioner ofCooperative Development' However, the 4th schedule to the conrtitution classifies cooperativesocietie' as a devolved function of the county Governments meaning that registration ofcooperative Societies shall be devolved to the iounty Governments girTng po*., to countygovernments to enact their. own county legislationJ to govern registration and regulation of theCooperative Societie, with the counties jLrisdiaions.

T.he bill ought to recognize_the fact that there may be more than one .,appropriate 
authority,, inKenya as defined in Clause 7 and read with Clause i thereof.

With the exception of internati onally best practices in cooperatives, there is a possib
various Cooperative Societies I egislations which may crop up from the Coun

ra on may mar r5 may on addressed through a national policy

ility that the
ernments to

r

The Co-operative Societies and Sacco Societies

Cooperative Societies Act governs the registration and other administration of all types ofcooperative Societies' The enactment of SACCo Societies Act, 2oog ai prlncipat legislationproviding for the licensing , supervision and regulation of deposit-taking Aoiej iaccos providedthat the Act supersede the Cooperative Societies Act in cases of confl-ici, while the cooperative
Societies Act continued to apply to SACCOs in case in which the Sacco Societies Act, 2oog is silent.

The Bill should clearry recognize this. speciar type of cooperative societies, namery sACCosespecially..those engaged in. the quasi-banking businesses (FosA) and the need to have themprudentially regulated by an independent body within the partner itates.

Clause 54 of the bill makes the bill superior to the partner statei legislations, which is well withinthe spirit of the EAc rreaty. However, the bill shouid take cognizancle or tne iaJttrat the licensing,supervkion and regulation of SACCos as deposit taking institution is not covered in the bill, andthus domestic laws such as Sacco Societies e&. zoog oJght to take precedence when it comes toprudential regulations of SACCOs.

and legislation prescribi ng the minimum contenti of such coun ty legislation.

-6

Membership to Cooperative Societies

ln Kenya, Membership to cooperative societies including SACCOs is normally defined from theperspective of the Saccos' By-Lays and not ,tatute as proposed by crause srzj. iii, definition inthe By-Laws was done through the common bond principie, but which r,as rin.e teen abandonedby many SACCOs with the adoption of the open bond policies.



Clause 5(2) of the Bill is limiting. and does not agree with the current trend in Kenya where .
membership of SACCOs is open to a wide range oipeople and not just those who live or work
within a given area.

Sale of Shares to Third Parties

Kenya's curent legal framework_ governing cooperative societies does not envisage a situation in
t'yhi1!..co_onerative society would sell its shares to other third parties as proposed in Clause 5(5) of
the. Bill..The law currently prohibits SACCOs from dealing wit'h non-members and thus the issue of
selling shares to other perrons would not arise.

A person seeking to purchase the shares of a cooperative society murt therefore join the
membership thereof' which may be through the normai member recruitment or as a transfer from
an exirting member. Such sale of shares will also violate domestic capital Markets Act.

Clause 5 (5) should be redefined along the prevailing domestic laws in Kenya to limit sale or
purchase of shares of a cooperative society to memberionly.

Recognition of Cooperative Societies registered in other partner States

Whereas Clause 7 of the Bill provides that a cooperative society shall be registered by the
appropriate authorities in the partner itates, there is no provision to guide the reciprocal
recognition of such a society in other partner states, other than where it hasieen registerej. This
will thus hamper the cross border operations of such a cooperative society in the state other than
where it has been registered. This is very necessary for deposit taking sACcos, where domestic
legislation ought to guide with certainty their prudential regulation.

The Bill should provide for the procedure for the recognition of cooperative iocieties registered in
one partner state, but seeking to operate within the jurisdiction of another partner jtate or
whether such cooperative society will have to seek duai registration to operate in other partner
state.

The Bill should also provide mechanisms for cross-border operations of cooperative societies,
particularly when it comer to deposit taking sACCos mobilizing deposits.

Settlement of Disputes

The Bill ProPoseJ that all disputes arising between cooperative societies, their members and
employees in accordance with clause 47 thereof ought to be settled *,-r!t the Alternative
Dispute Resolution mechanisms of conciliation, and in d-efault arbitration. with a"ppeals lying to the
High Court. This provision is in direct conflict with the Cooperative Societies Aci whicir p-rovides
that such disPutet are to be. handled by a cooperative tribunal and the appeals from the tribunal
Iies to High Court. lndeed even the Sacco Societies Act provides thai'dispuies between the
Authority and SACCos are to be referred to the tribunal as the court of first insiance.

The cooperative tribunal as established is deemed to be a specialized court for purposes of
cooperative disputes, as the court of first instance and thus shouid be retained - with appropriate
reforms thereto. Since clause 54 of the Bill makes the bill superior to the domestic laws, it is'likely
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that the bill is likely to outt the powers of the tribunal as a court of first instance in respect ofcooperative matter.

The Bill should equally provide for resolution of disputes arising out of cross border operations ofcooperative societies, and the inter-relationship with the domeiic trtuun"rs in oiaer to make thedispute resolution forum clear. There is therefore neea ror creation of an EAC tribunal to handlewhat the tribunals in the partner states cannot handle.

Share Capital of Cooperative Society

clause 2.7 of the Bill provides inter alia that the shares of a member may be used to off-set a debtdue to the society from such a member. This is 
".ron.ou 

and is likely 6 reuJ to de-capitalizationof the society in case of defaults by members.
The current legislations in Kenya are clear that members shares are equities for the society andcannot be expended, unless on liquidation. The shares cannot therefore te collateral against creditadvance to members. nor can such equity be used to off-set debts owed. They can onry betransferred to other members.

The Bill needr to clearly distinguish between shares which are u
epos sw may used as collateral for credit advance and also to off-set debts due.s

Audit and lnspection

The Bill Proposes in Part Vll that the auditing and inspection of cooperativej societies shall beundertaken by the appropriated national au-thorities. However, the Bill does not take intoconsideration the extent to u1hi9h such inspection and /or audit may go wilh regird to operationsof the society, outside the jurisdiction of the Registration jtate.

The B.ill ought to recognize the fact that the cross-border operations of a society may have materialnegative impact on the perform-ance_and stabirity of .ihe society, .;;;iri"" deposit-takingSAcco' ln this respect, the role of the Partner State and its equivalent ;Jp."ilt" authority needto be defined in the Bill.

Terminologies

The Bill introduces terminologies which are not necessarily aligned to the prevailing legal system inKenya. There include Cenerar Assembly, contror committees among others. 
'ii,.r. 

,"rr, ,.ybring confusion with regard to the operitions of the cooperative societies in their current module,unless the proposals are aligned.

There is need to have general terminologies and not specific terminologies suit to a country whereeach country will interpret the general teiminorogies to suit their own local scenario,

This is particularly important for deposit taking SACCOs which rely heavily on the members'shareholding as their main sou rce of capital, in the absence of which the SACCOs existence wouldbe threatened.
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3. EA5T AFRTCAN COMMUNITY INTEGRATION (EDUCATION) BILL 2Ol4

The committee considered the Bill clause by clause and deduced the following:

That, the Bill is anchored on Article 7 of the Treafy which provides for people centered and market
driven economy and that the object of the Bill is to provid'e a legal framework within which people of
East Africa get necessary knowledge and information about the affairs and activities of the Community.

The title of the Bill is not consittent with contents therein. For instance, the title makes reference to
education whilst the contents of the Bill show that it ir meant for dissemination of community
information among the partner rtates.
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THE CO TTTEFS PROPOSED AMENDM ENTSMM

(a) EAST AFRICAN COMMUNITY cRoss BoRDER LEGAL PRACTICE BILI- 2oI4

The committee proposes the following amendments to the bill when it comes for the committee
Stage in the East African Legislative Assembly:

CLA sE2

THAT' the Bill be amended in the definition of "indiscipline- under (d) by inserting the words"on account of disciplinary proceedings. after the word .piactice

Justification
This definition fails to contemplate that it is possible for a lawyer to be rertricted or limitedto practice on account of reasons other than "disciprinary proceedings" e.g, a rawyer ingood standing but who has not taken out a practicing certificate.

TIAT, Clause 2 of the Bi be amended in the definition of the ,disciplinary record" by inserting the following

(f) any other orde. to pay fine and or costs, compensation or reimbursement

Justification
To cover arl orders possibre for issuance upon conviction of professionar misconduct.

THAT, Clause 2 of the Bill be amended in the definition of the "practicing certificate" by deleting thewords "issued by Registrar to an. advocate authorizing him or her to p,:iJi.. irliy of the partnerstate" and tubitituting thereof with the words "by issuei accordance with the Rules of the parher State,,

Each partner ttate 5hall be issuing practicing certificater according to its laws rather than an EastAfrican Practicing certifi cate.

TIIAT' clause 2 ofthe Bill should be amended in the definition of "Registet',by deleting all the words thereinand substituting thereof with the following words_

"register means" a register of advocatet admitted to the roll of advocates of each partne*tates;

Justification
At a regional level we only need a register of the admitted advocates. Each partner state shouldkeeP a register of eligible advocates ind reserve the right to authorize who to praale withintheir jurisdiction that wirl be guided by regulations to bJprovided for by the Lu- iorn.ir.

Justffication

C lnus 4

THAT, Clause 4(2)(a) of the Bill be amended by inserting the words 'or its equivalent national barassociations" immediately after the word ..council;.

Justification
It is important to recognize that some state partners the regulatory body is the Bar Association
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THAT' Clause 4(2)(a) of the Bill be amended by inserting the words "after consultations among
themselves to ensure gender parity" after the word lStates.

Justification
To ensure gender equality in the membershlp of the Council

THAT, clause 4(2)(b) of the Bill be amended by deleting the words "-who shall be the Secretary.

Justification
The Secretary to the Council should be recruited competitively.

THAT, Clause 4(2(c) of the Bill be amended by deleting the words "Court of Justice who shall preside
over the law council' and rubrtituting it with the words;community secretariatJ

Justification
It i5 not proper for a member of EAo to be a member of the EA Law council considering thatthey may at one Point preside over matters arising out of cross border legal practice. The Bar
and the Bench should enjoy its independence. The Secretariat representaiive'will be ideal in
there circumstancer.

Clause 4(2) should be amended by inserting the following new sub clause 4(2)(d)_

"a representative ofuniversities offering legal education from each partner state,'

Justification
Inclusion of the academia in the council i, important in so far as regulation of legal training is
concerned.

THAT, Clause 4(3) of the Bill be amended by inserting the following words after the word -once.-
"Upon assuming office, the Council.shall elect the chlirperon and competitively recruit the Secretaryto the Council who shall serve on full term basis"

Justification
Proiides for the mode of recruitment, appointment and term of office of the Secretary and the
chair

THAT, Clause 4(2) be amended by including a provisio to specifically rtate that the appointing
authority of the members of the council

Clause 7

THAT, Clause 7(2) of the Bill be amended- by deleting all the words after the word ..a. and replacing
them with the words "as prescribed under Section 4(3):'

Justification
There secretary general should be competitively recruited as amended in 4(3) above

THAT, clause 7(3) of the B.ilr be-am.ended- by dereting the words ..fees payabre by advocates upon
issuance of East African practising certificate' with the wrords .,East Afric"" a;;;;nity srag"t"

lt -



Justification
The practicing certificate- will be issued by the national bar associations as amended in clause.
Since this is a function of the community, it ir only logical that funds to run it itrouta be drawnfrom the Community budget as contributed by the partner states.

Clause 7 ofthe Bill be amended by inserting a nanr clause 7(4):
"The Law Council may also raise funds through uny oih", means to support the performance of
its functions under this Act"

Justification
The Law Council should have the power and flexibility to raise funds to meet its expenses over
and above the provisions of section 7(3).
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o) EA5T AFRICAN COMMUNTTY COOPERATTVE SOCIETIES BILL 2Ot4

The Commiltee ProPoses the following amendments to the bill when it comes for the Committee Stage
in the East African Legislative Assembly:-

CLAU'E 5
THAT, the Bill be amended in clause 5 (5) by inserting the replacing the word 'persons' with the
words "members of a society"

Justification
The Kenyan law currently prohibits SACCOs from dealing with non-members and thus the issue
of selling shares to other persons would not arise.

CLAUSE 7
THAT, the Bill should make a provision for the procedure for the recognition of cooperative iocieties
registered in one Partner State, but seeking to operate within the jurisdiction of another Partner State
or whether such cooperative tociety will have to seek dual registration to operate in other partner

t.'

The Bill should also provide mechanisms for cross-border operations of cooperative Jocieties,
particularly when it comes to deposit taking SACCOs mobilizing deposits

Justification
This is an imPortant provision which will facilitate the ease of operations and reduce the cost of
doing business by removing the need for additional licenses. However, this provision should
take into account that certain licenses may be required where a society seeks to diversify services
such as creating special purpose investment vehicles (e.g. housing schemes) which would require
,eparate registration

THAT' the Bill should be amended in clause 7 (7) by inserting the words "but within the validity of the
temporary certificate" after the word "time"

THAT, the Bill be amended in clause 7 (7) by inserting new clause 7(7a)
7 (7a): The apProPriate Authority shall specifiT in writing the requirements that have not been
met and seek compliance within a period of I year provided that this period may be extended
where the aPpropriate authority deems that there is sufficient cause and reason to grant further
extension
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THAT, the Bill be amended in clause 7 (6) by inserting the words "except where such an additional
trade licence is considered necetsary to iecure the intereit of specific members investing through the
society under a special purpore inveJtment vehicle" after the word .,licence.



Justification
It is important to ensure the rules of natural justice are observed before taking any meajures to
suspend a society. The right to a fair hearing is of the essence.

ct-A sE8
THAT, clause 8 be amended by dereting the words "sha[ have rimited riabiri ty" and replace them with

IM ln 5 COn nstruments"5

Justification

This provision appears mispraced and inconsistent with the generic duties expected of a member
of a society.

- l+ -

Jurtification
It would be necessary to indicate and specify the conditions that have not been met and which
the rociety must comply with pending grant of full registration. lt is also important to have
flexibility over the I year limitation since compliance may require additional time beyond the I
year prescribed period,

THAT' the Bill be amended in clause 7 (8) by inserting the wordr "provided that before exerciring its
rcwer to suspend the society from operating, the authority shall notify the society on the areas of
breach and shall provide a specific time period within which to remedy the breach and be in
compliance or face suspension in default. after the word .Act.

Justification

ln viq,u of the fact that a society holds funds and assets in trust for its members, its liability mun
be limited to its conttitutive instrument, rather than being determined through a rtatutory
provision prescribing the nature of its liability.

CLAUSE 12

THAT, Clause 12 0)(c) of the Bill be amended by inserting the words'if eligible. after the word
"elected". Clause l2(l)(d) be amended by inserting the words "owing to such member- after the word
"benefits".

Justification
In line with the standards expected of leadership, a ,ociety is entitled to prescribe conditions for
eligibility to seek office. Election cannot be a matter of right but must be pegged to satisfying
specific criteria. ordinariry, payment of benefits owing to a member must be pegged to one,s
entitlement and this must be made explicit.

THAT, Clause l2(2)(e) of the Bill be deleted.


