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CHAIRPERSON'S FOREWORD

This report presents the findings of the Committee on Delegated Legislation's inquiry into the
alleged irregular and illegal tax exemptions granted to Blue Nile Rolling Mitls Limited under a
purported Special Operating Framework Agreement. The inquiry was initiated following a

request lor Statement on the floor of the House on 3l'r July, 2024 by the Member for Kiambaa
Constituency, Hon. John Njuguna Kawanjiku, MP, who raised concems about the legality and
faimess of the exemptions. Upon request, the Hon. Speaker referred the matter to the Committee
on Delegated Legislation for its consideration pursuant to Standing Orders 44(2)(c) of the
National Assembly Standing Orders.

This is an investigation into the circumstances surrounding the granl of exemptions, the legal
basis of the exemptions, the benellts conferred on the company and the potential impact on
govemment's revenue and local steel industry among others.

In conducting the inquiry, the Committee held a total of four (4) sittings during which, it
received oral and written submissions tiom various stakeholders, including: The National
Treasury and Economic Planning, the Ministry of Investments, Trade and Industry. Kenya
Association of Manufacturers and Blue Nile Rolting Mills Limited.

Having considered submissions by stakeholders, the Committee made the following findings:

Unconstitutionalify
That, the Special Operating Framework Agreement dated l Sth December, 2019 contravened:

(a) Articles 35 on Access to Information in regard to Article 7 of the Agreement which is a
Confi dentiality Clausel

(b) Article 201(a) on principles of public finance /o u,ll,' openness, accountability including
public participation;

k) Anicle 95(aXc) of the Constitution, with regard to oversight role of the National
Assembly over national revenue and its expenditurel

(d) Article 210(2) of the Constitution on maintenance of public records of tax waiver and

report ofwaiver to the Auditor-General; and

(e) Article l0(2Xc) and Articte I l8 of the Constitution which requires good govemance,

integrity. transparency and accountability.

Non-conformify with relevant statutes

That. the Agreement failed to conform with the relevant statutes including -
(a) section I 3 of the Income Tax Act (Cap 170) laws of Kenya which allows the cabinet

Secretary to exempt any income or class of income which accrued in or derived from

Kenya from taxation -

i by publishing a gazette notice to that eflbct in accordance with sub-section

(2); and

ii by submitting the notice to be laid belore the National Assembly without

unreasonable delay, in accordance with sub-section (3),
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which requirements, the Committee observed were not followed, since the cabinet

Secretary for the National Treasury, neither published the notice in the gazette, nor

submitted it for laying in, and approval by the National Assembly.

(b) Section 68 of Value Added Tax Act (cap 476) laws of Kenya saved all Special

Operating Framework Arrangements entered into with the Government. which were

in existence at the commencement of the Act in the ye?I. 2022. In this anangement,

the Agreement was signed between l6'h and 30th January, 2020 falls within the

timelines of the arrangements saved under the Value Added Tax Act. Consequently,

the committee having found that the purported SoFA arrangement between Blue

Nite Rolling Mill Limited and the Govemment was unprocedural and unlawful, the

Committee ls of rhe opinion that Blue Nile Rolling Mill Limited ought not to benefit

from the said saving.

(c) The provisions of Law of conrract Act (cap 23) in relation to signature and affixing' . 
of common seal. To the extent that the Agreement contained three signatures

appended by parties but on different dates at different ptaces, implying that not all the

pu.ti", *"ri i."."nt ut the signing, contrary to the principles ol the Law of Contract.

ihe Agreemint was void to the extent that it lacked the affixing of the common seal

of one ofthe parties.

(d) Miscellaneous Fees and Levies Act (Cap 469C) to the extent that Article 5 of the

Agreement seeks exemption from Import Declaration Fees and Railway Development

Le-vy. However, the same has not been exempted under the Miscellaneous Fees and

Levies Act.

(e) Tax procedures Act (Cap 4698) to the extent that the Committee considered that

failure by Blue Nile Rolling Mill Limited to remit the attendant taxes amounted to ta-\

avoidance, which is defined in section 3 ol the Act as "a lransaclion or o scheme

designed to avoid liabitity to pay lax under any law." From the submission by the

National Treasury, the committee observed that, due to the lax avoidance, the

Govemment lost revenue in terms of unpaid taxes amounting to Kshs 2,311,745'548

as at July 2024.

(f) Competition Act (Cap 504) contemplates fair trade practices. Section 2l(3)(t)
prohibits any agreement, decision or concerted practice, which applies dissimilar

conditions to equivalent transactions with other parties, thereby placinS them at a

competitive disadvantage. which was the case in this circumstance. The Committee

observed that this Agreement was discriminative and created unfair level ground for

other industry players contrary to Article 24(2) of the Constitution on non-

discrimination on any grounds.

(g) The Statutory Instruments Act (Cap 2A) laws ofKenya to the extent that:

i The Circular No. 9/2018 Ref . no. ZZll'SIGPl3g dated l8th October, 2018 issuing

guidetines for grant of tax exemptions. which were relied upon in granting the

SOFA, is a statutory instrument within the meaning of section 2 of the Statutory

Instruments Act (hereinaJier the " lhe Act "). 'fhe Committee observed tha1,

although the above-mentioned guidelines is a statutory instrument, the same was

not laid before the National Assembly in line with section I I ( I ) of the statutory
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Instruments Act lbr scrutiny and approval. Consequently, the circular ceased to
have el'fect upon the expiry of seven days from the date of issuance as provided
for under Section I l(4) of the Act.

ii The SOFA Agreement was a statutory instrument which ought to have been
submitted to the National Assenrbly for tabling and consideration as required
under the Statutory Instruments Acl. Consequently. the Committee observed that
the SOFA Agreement was nullity oh initio.

Non-compliance with the principles of a standard contract/agreement

That the Agreement did not comply with the general principles of a standard contract or
agreement in respect to the signatures appended and the dates reflected therein.

The Committee lurther observed that.

The exemption under EAC duty remission scheme were granted despite lack of demonstration of
any application for the same which is a clear indication that the exemption was unprocedurally
and unlawfully granted;

Having conducted the inquiry the Committee recommends that this House adopts the report on
its inquiry into irregular and illegal grant of ta,x exemptions to a Company under the Special

Operating Framework Agreement with the tbllowing recommendations, that this House resolves:

(a) to declare that, the said Special Operating Framework Agreement was done outside the

requisite legal framework. thus a nullity and hence void.

(b) to direct all the relevant statutory bodies to take necessary legal action on parties involved
in the whole process ofthe irregular tax exemptions under the Special Operating
Framework Agreement therein.

(c) pursuant to section l2(2) ol Statutory Instruments Act, the Cabinet Secretary for the

National Treasury and Economic Planning submits tax exemption guidelines for the

implementation of Special Operating Framework Arrangements to the National
Assembly within six months of the House adopting this report.

May I take this opportunity to thank all Members of the Committee for their contributions and

input during the deliberations and writing of this report. I also thank the stakeholders for their

submissions that enriched this report. The Committee further wishes to thank the offices of the

Hon. Speaker and the Clerk of the National Assembly for the logislical support provided during

the consideration and investigation ofthe issues raised in the statement.

It is now my pleasant duty and privilege, on behalf of the Committee on Delegated Legislation,

to present the report on the inquira into irregular and illegal grant of tax exemptions to a
company under the special operating framework agreement to the House pursuant to

Standing Order 199 tbr consideration and adoption.

HON. CHEPKONG'A KTPRONO SAMUEL, CBS'
CHAIRPERSON,
COMMITTEE ON DELEGATED LEGISLATION.
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1.0 PREFACE

1.1 Establishment and Mandate of the Committee

L The Select Committee on Delegated Legislation is established under Slanding Order No.

210 of the National Assembly Standing Orders and is mandated to consider statutory

instruments submitted to Parliament for consideration. The Committee is expected to

consider in respect ofany statutory instrument, whether it is in accord with the provisions of
the Constitution, the Act pursuant to which it is made or other relevant written laws.

2. The Committee is mandated to consider in respect of any statutory instrument, whether it:

a) is in accordance with the provisions of the Constitution, the Act pursuant to which it

b)

is made or other relevant written laws;

infringes on fundamental rights and freedoms ofthe public;

contains a matter which in the opinion of the Committee should more properly be

dealt with in an Act of Parliament;

contains imposition of taxation;

directly or indirectly bars the jurisdiction of the Courts;

gives retrospective et-fect to any ofthe provisions in respect to which the Constitution

or the Act does not expressly give any such powerl

involves expenditure from the Consolidated Fund or other public revenues;

is defective in its drafting or for any reason the form or purporl of the statutory

instrument calls for any elucidation;

appears to make some unusual or unexpected use of the powers conferred by the

Constitution or the Act pursuant to which it is made;

appezu.s to have had unjustifiable delay in its publication or laying before Parliament;

makes rights, liberties or obligations unduly dependent upon non-reviewable

decisions;

makes rights, liberties or obligations unduly dependent insufficiently defined

administrative powers;

inappropriately delegates legislative powers;

imposes a fine, imprisonment or other penalty without express authority having been

provided for in the enabling legislation;

appears for any reason to infringe on the rule ol lawi

inadequately subjects the exercise of legislative power to Parliamentary scrutiny; and

accords to any other reason that the Committee considers fit to examine.

c)

c)

h)

i)

i)
k)

r)

n)

commiilee on Detesat'd Lesistatk'n 
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1.2 Committee Membership

3. The Committee membership comprises

Hon. Mbui Robert, CBS, M.P

Kathiani Constituency

WDM-Kenva

Hon. Julius Lekakeny Ole Sunkuli, EGH,
EBS, M.P.

Kilgoris Constituency
KANU

Hon, (Dr.) Onchoke, Mamwacha Charles,
M.P.

Bonchari Constitueny

UPA

Hon. Komingoi, Kibet Kirui, M.P.
Bureti Constituency

UDA

Hon. Yakub Adow Kuno, M.P

Bura Constituency

T]PIA

Hon. Mwirigi John Paul, M.P.
Igembe South Constituency

Chairperson
Hon. Chepkong'a Kiprono Samuel, CBS, M.P.

Ainabkoi Constituenc-v

UDA

Vice-Chairperson
Hon. Githinji Robert Gichimu, M.P.

Gichugu Constituency

UDA

Committee Members

Hon. (Maj) (Rtd) Dekow Barrow Mohamed,
M.P

Ganisa Township Constituency

UDA

Hon. Kamene Joyce, M.P

Machakos County
WDM-Kenya

Hon. (Dr.) Kimaiyo, Gideon Kipkoech, M.P.

Keiyo South Constituency

UDA

Hon. Chebor, Paul Kibet, M.P
Rongai Constituency

UDA

Hon. (Maj) (Rtd) Abdullahi, Bashir Sheikh'
M.P.

Mandera North Constituency

UDM

Hon. Odoyo, Jared Okello, M.P.

Nyando Constituency

(-ommiflec ok l)elegated Legisldtion.- Rqot t o tha liquiryinlothe lrrtgular and lllegal Grunt of7&\ kemplions h4(ompanv
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Hon. Chepkorir Linet, M.P.

Bomet CountY

UDA

Hon. Ruku, Geoffrey Kariuki Kiringa'
M.P.

Mbeere North ConstituencY

DP

Hon. Mwale, Nicholas S. Tindi M'P'

Butere Constituency

ODM

Hon. Mugabe Innocent Meino, M'P'
LukuYani ConstituencY

ODM

ODM

Hon. Munyoro JosePh Kamau, M'P

Kigumo ConstituencY

UDA

Hon. Lenguris Pauline, M.P.

Samburu CountY

UDA

Hon Mnyazi Amina Leura, MP'
Malindi ConstituencY

ODM

UDA
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1.3 Committee Secretariat

4. The secretariat facilitating the Committee comprises -
Ms. Esther Nginyo
Clerh Assistant I (Team Leader)

Mr. Dima Dima
Principal Legal Counsel l

Mr. Brian Langwech
Clerk Assistant III

Ms. Isabella Mwembi
Clerk Assistant III

Mr. Silvanus Makau
Clerk Assistant III

Mr. Peter Barasa Wafula
Legal Counsel II

Ms. Viola Saiya
Research Ofricer III

Mr. Noah Chemweno
Serjeant at Arms

Mr. Valerian Pascal

Hansard Reporter III

Ms. Rahab Chepkilim
Audio Oficer
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2.0 STATEMENT ON THE IRREGULAR AND

EXEMPTIONS TO A COMPANY UNDER

FRAMEWORK AGREEMENT

2.1 Introduction

ILLEGAL GRANT OF TAX

THE SPECIAL OPERATING

5. on 3l.t Ju|y,2024, pursuant to the provisions of Standing order 44(2)(c), the Member for

Kiambaa Constituency, Hon' John Niuguna Kawanjiku' MP' sought for a statement from the

chairperson of the committee on Delegated Legislation. The statement relates to claims that

glue itite Rolling Mills Limited. a company in the Steel Production lndustry. which operates

under a Special operating Framework Agreement (soFA) was irregularly and illegally

granted tax exemPtions.

6. The Hon. Member submitted that in 2020, Btue Nile Rolling Mills Limited entered into a

SpecialoperatingFrameworkagreementwiththeGovernment.whichresultedinthe
company receiving several tax exemplions'

T.TheHon.MemberclaimedthataccordingtoArticle5oftheagreementbetweenthe
Govemment and Blue Nile Rolling Mills Limited' the company is exempt from. paying up to

l07o Corporate Income Tax for the initial live years' as well as Vatue Added Tax (VAT)'

lmportDuty,lmportDeclarationFee(lDF)andRailwayDevelopmentLevy(RDL)onall
imported raw materials.

8.TheFlon.Memberclaimedthatthesetaxexemptionshadtedtolossofpublicrevenuedueto
unpaid taxes, provided the company with a competitive economic advantage' disrupted local

markets and posed a risk to the iustainability ofthe local steel production industry.

9'Additionally,theHon.Memberclaimedthatthelaw,providesthattaxexemptionsunder
SOFAcanonlybegrantedtocompaniesincorporatedforpurposesofundertaking
manufacture of human vaccines, and whose capital investment is at least ten billion shillings

(Kshs.l0billion).TheCompanyinquestionneithermanulactureshumanvaccinesnormeets
the required investment threshold of ten billion shillings'

l0,TheHon.Memberhighlightedthattheseexemptionshadallowedthecompanytooperate
with significantly lower Josls compared 1o i1s competitors contrary to Competition laws'

making it nearly impossible fo, oiher manul'acturers in the steel production industry to

"o-p"i.. 
This has led to widespread alarm among local manufacturers, who are facing the

threat ofclosing their businesses ifthese unthir competitive advantages continue unchecked'

I I . The Hon. Member claimed that the government has reportedly been losing approximately

Kshs.30bitlionannuallyinunpaidtaxesduetotheseexemptions,notingthatthiscomesata
time when the government is giappling with the hurdle of reduction of tax collection.

12. The Hon. Member noted that, the said tax exemptions had been granted to the Company

through various Legal Notices in exercise ofdelegated authority'

(' om n i ttee on De le gat e(l Les s lo t it )n 
X:!;') :,:"' !;l::ri';,,::::,,
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13. Consequently, the Hon. Member sought that the Committee on Delegated Legislation
inquires into the allegations and make relevant recommendations thereof.

14. ln conducting the inquiry, the Committee would be guided by the following terms of
reference:

(a) the circumstances under which the tax exemptions on Income Corporate Tax, Value

Added Tax, Import Duty, IDF and RDL were granted to Blue Nile Rolting Mills Limited;

(b) the total value of tax exemptions that have been granted to Blue Nile Rolling Mills
Limited so lar and the estimated value of the exemplions that will have been granted to

the Company on the expiry ofthe Agreement;

(c) the contents of the Agreement between the Company and govemment, the period for
which the Company shall enjoy the tax exemptions under the Agreement and the

implication thereof in terms of loss of public funds;

(d) whether the requirements of the law in granting tax exemptions under SOFA to the

Company were complied with and indicate the persons that were responsible for

approving the tax exemptions granted to the Company; and

(e) the number of employees employed by the Company and the status of compliance with

ensuing tax obligations by the Company:

(f) the number of Companies dealing with the manufacture of galvanizing wire/ steel

production that are currently enjoying tax exemptions and the value ofthe investments of
the Company;

(g) the status of other existing Special Operating Framework Agreements and their impact on

the economy; and

(h) any other matter, that the Committee may deem appropriate.

2.2 Legal and Policy Context for Tax Exemptions

15. Granting oltax exemptions is guided by Article 210 of the Constitution which provides that:

(t) No tax or licensing.fee may he imposetl, wait'ed or varied excepl as provided by

legislation.

(2) If legislotion permils lhe waiver of any tax or licensing.fee:-

a) o public record of each waiver shall be mointained logether wilh lhe reason for
the waiver: and

b) each waiver, and the reasonjor it' shull be reporled lo the Auditor-General.

'16. The window for granting an exemption is provided for under Section 77 of the Public

Finance Management Act (Cap 1l 2A) laws of Kenya, which provides that:

(-ornmiuee on Delegated Legislation- R?fott ot the Inquiry into tht, Irregular und Illegal Grunl of 'l a\ t-\emplions to a company
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The Cabinet secretary may waive a nalional lax, a fee or charge imposed by the National

Government and its entities in accordance with crileria prescribed in regulalions provided

lhat-

(a) the Nalional Treasury shall maintain a public record of each waiver logether with the

reason for the waiver and report on each waiver in accordonce with Section 82 of this

Act:

(b) such a waiver or varialion has been authorized by an Act of Parliament: and "" '

17. Section 28A of the Income Tax Act (Cap 170) laws of Kenya, in respect of the Special

Operating Framework Arrangement provides that:

A company which -
(a) is engaged in business untler a special operqting .framework arrangemenl with the

Government;

(b) incorporaled.for purposes ofundertaking the manufaclure qfhuman vaccines:

(c) whose capital investment is at leasl ten billion shillings,

shall be subject to lhe rale of tax speci/ied in the special operaling framework arrangemenl

with the Governmenl.

18. Legal Notice No. EAC/363/2023 published in the East African Community Gazette dated

20th october, 2023 and Legal Notice No. EAC/403/2022 published in the East African

Community Gazette dated 3 I'r October, 2022 sought to approve the remission of import duty

for a number of companies, under duty remission scheme. The legal notice was published

pursuant to section 140 of the East African Community Customs Management Act, 2004

which provides that:

(t) The Council may grant remission oJ duty on goods imported for the manufacture of
goods in a Partner Slale.

(2) The Council may prescribe regulations on lhe general administralion of the duty

remission under lhi.s seclion.

(3) The manufacturer and the approved quontity oJ the goods v,ilh respect to which

remission is granted under lhis seclion shall be published by lhe Council in the

Gazetle.

19. Regulations 3 of the East African Community Customs Management (Duty Remission)

Regulations, 2008 provides that:

The Council may granl remission of tluty under seclion I10 of the Act on -

(o) goods imported.for use in lhe manufacture o.f gtods for export:

comhittee on Detesated Lesistation 
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(b) such goods importedfbr use in lhe manufacture oJ approved goods for home
consumplion as lhe Council may,./iom time to lime, by nolice in lhe Gazeue,
determine.

20. Regulation 6 of the East African Community Customs Management (Duty Remission)
Regulations, 2008 provides that:

(l) Remission of duty gyanted under lhese Regulations sholl he valid.for a period of
twelve months.from lhe dale ofthe publication oflhe grant in the Gozette.

(2) The Council, may on the opplicalbn by a manufacturer, granl remission on such

further quanlity ofgoods lo be imporled by the manulbcturer under these Regulations.

(3) The Council moy, on application by o manu/acturer, extend the perktd referred
lo in sub regulalion (1)./br a.further period ofsix months.

2l. Article 2(6) ofthe Constitution provides that

Any lreaty or convenlion raliJied by Kenyu, shall.form part ol the laws qf Kenya.

22. Article 9 sub-article l(f) of the Treaty for the Establishment of East African Community
establishes the East African Legislative Assembly as an organ of the Community.

23. Section 140 of the East African Community Customs Management Act, 2004 mandates the

Council of Ministers of the Community to grant remission of duty on goods imported for the

manufacture of goods in a partner state.

24. Section I of East African Community Customs Management Act,2004 provides that the Act
applies to all partners states, Kenya included.

25. Section 28A of the Income Tax Act (Cap 170) laws of Kenya, provides for the requirement

for a company to qualify for tax exemptions under SOFA, which include a company that

undertakes manufacture of human vaccines and has a capital investment ofat least Kshs. l0
billion.

26. The Cabinet Secretary, Ministry of Industry, Trade and Cooperatives, and the National

Treasury and Planning entered into SOFA arrangement with a company registered as Blue

Nile Rotling Mills Limited on l8th December, 2019 in respect to exemptions from duty under

Income Tax Act, Miscellaneous Fees and Levy Act, Value Added Tax Act, Income

Corporate Tax and Impo( Duty Remission.

27. The SOFA was not published in the gazette and was not forward to Parliamenl for
consideration and approval as required by A(icles 10, ll8' 201, and 210(a) of the

Constitution.

28. Section ll(l) of the Statutory Instruments Act (L'ctp 2A) laws of Kenya, requires that

statutory instruments, [including those related to tax exemptions], be laid before Parliament

within seven (7) sitring days, upon publication. Fu(her, seclion I l(4) ofthe Act provides that

Comfii ee on Delegdted Legislation: R?l>ot t o the liq i.r, into the lrregulor and lllegtl Grant ofTar l-templions lo a companv

under tfu Speciol Operating I ramev'ork .'lgreement

ll



where a statutory instrument is not laid as required under the law, it ceases to have effect on

the last day for which it was supposed to be laid'

29. The Statutory Instruments Act (Cap 2'4) defines the statutory instrument to mean any rule'

order, regulation, direction, form, tariff or costs or fees, letters patents, commission, warrant,

proctamation,byJaw,resolution,guidelineorotherstatutoryinstrumentissued'madeor
established in the execution of a power conferred by or under an Act of Parliament under

which that statutory instrument or iubsidiary legislation is expressly authorized to be issued'

30. Section 5(1) of the Statutory Instruments Act (cap 2l) obligates a regulation making

authority to consult before making a statutory instrument which is likely to have a direct, or a

substantial indirect effect on business or restrict competition'

3l.TheCommitteeisoftheopinionthat'theprocessesandproceduresinvolvedandthe
attendant documents qualify io be statutory instruments within the meaning of section 2 of

thestatutorylnstrumentsactlcap2,A)whichprovidesforstatutoryinstrumenttoinclude...
,,or other starulory i strument isued, made or estoblished in the execution of a power

conlerred by or under an Acl of Parliament under which that statulofy inslrumenl or

suisidiary tegislation is expressly authorized lo be issued"'
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3.0 STAKEHOLDERS' ENGAGEMENT

32. In considering the Statement. the Committee held a total of lour (4) sittings during which it
received oral and written submissions from the following:

(a) The National Treasury and Economic Planningl

(b) The Ministry of lnvestments, Trade and Industry

(c) The Kenya Association of Manufacturers; and

(d) The Blue Nile Rolling Mills Limited

3.1 Submissions by the National Treasury and Economic Planning

33. The Committee invited the Principal Secretary for the National Treasury to brief it on the
statement vide letters Rei NA/DAA&CPC/CDL12024(064) dated 6th August,2024 and Ref.
NA/DAA&GPC/CDL/2024(070) dated l4th August, 2024. The Committee held meetings
with the National Treasury on 13th and 2 I't August, 2024. lt was briefed as follows, that:

34. In 2018, the Govemment revised tax laws through the Finance Act, 2018, specifically
affecting the Value Added Tax Act, Income Tax Act, and Miscellaneous Fees and Levies Act
to include tar incentives under Special Operating Framework Agreements. The Income Tax

Act, for instance, was amended to allow for a specific tax rate for companies under such

agreements, deviating from the standard corporate tax rate. Outlined below are the specific
laws relating to SOFA: -

(a) Income Tax Act, Cap. 470 paragraph 2(k) of the Third Schedule to the Income Tax Act
states that:

in the case of a compony engaged in business under a special operating

./iameu,ork orrangement with the Government, lhe lax rale shall be to the extent

provided in lhe ogreemenl.

(b) Paragraphs 102 and 3 I of the First Schedule pa( I and I I of the VAT Act, 2013 provides

for the VAT exemption on the goods and services imported or purchased locally for use

in implementation of projects under SOFA:

Parl L'

102. Goods imported or purchased locally lbr direct and exclusive use in lhe

implementation of proiects under o special operating Jramework arrangemenl

with lhe Governmenl.

Parl I l:

31. Services imported or purchased ktcally.for direct ontl exclusive use in the

implenentation o.f projects under a special operdling .framework arrangement

wilh the Governmenl.
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(c) The Second schedule to the Excise Duty Act, 2015 was amended to provide for

exemption of excise duty on goods imported for the implementation of the projects under

SOFA. The Provision states that:

13.Goot]simporledorpurchasedlocally.fordirectandexclusiveuseinthe
implementaliono.fprojeclsuntlerspecialoPeratingliameworkarrangemenlswilh
lhe Governmenl.

(d) The Second Schedule to the Miscellaneous Fees and Levies Act,2016 was amended in

Part A(xxiii) and Pa( B(vii) to provide for waiver of Import Declaration Fee (lDF) and

Railway Development Levy (RDL) on goods imported for implementation of projects

under special operating framework.

35. In response to the circumstances under which the tax exemption on lncome corporate Tax,

Value Added Tax, Import Duty, Import Declaration Fee, and Railway Development Levy

were granted to Blue Nile Rolling Mills Limited, the National Treasury submitted as

hereunder;

36.ln 2020, Blue Nile Rolling Mills entered into SOFA arrangement with the Govemment when

the import duty on wire rods was at \vo in accordance with the East African community

Customs Management Acl. 20 I 4.

37. The National Treasury reported that Blue Nile Rolling Mills Limited, based in Thika, Kenya,

is engaged in importing wire rods to produce galvanized wire for various steel products. Blue

Niteiotting Mills Ltd was incorporated on 24th December. 2007 under the Companies Act

and bears registration number C.140925.

38. Following the amendments made through the Finance Act of 201 8, which allowed for SoFA

to providi tax incentives, the company entered into the said agreement with the Government

on J-rury 16,2020. The agreement was signed between the Ministry of Industry, Trade and

Cooperatives, The National Treasury and Planning. and Blue Nile Rolling Mills Limited

(Appendix l) and later an addendum to the agreemenl was signed on 8th March' 2022

(Appendix 2).

39. In the agreement, the Govemment committed to provide the necessary incentives to facilitate

the company to manufacture galvanized wire through provision of a sunset clause for lower

corporationiax of l0% for the first five years from the date of signing the agreement, which

ends in December 2024.

40. The National Treasury lu(her explained that Blue Nile Rolling Mills Limited took advantage

of these amendments to support its investment and industry expansion by setting up the

galvanized iron (GI) wire manufacturing project with the expected capitat outlay ofover $19

million in the first Phase.

41. However, subsequent increases in import duty and the introduction of new levies adversely

impacted the company's financial stability and its ability to lulfill commitments under the

agreement.
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42. In November, 2021 the 39th meeting ofthe Sectoral Council on Trade, Industry, Finance and

Investment. increased impo( duty on steel products of tariff numbers 7213.91.10 and

7213.91,90 from 070 lo 25o/o or $200/MT whichever is higher with effect liom l'tJuly,2022
through the East Africa Community Gazette - Legal Notice No. EAC/342I2021 (Appendix 3

dated 2l't November, 2021 ).

43. The Sectoral Council further considered and approved that the companies that use wire rods

of tariff number 7213.91.10 to manufacture steel products be granted duty remission through

the East Africa Community Gazette - Legal Notice No. EAC/343/2021 (Appendix 4 dated

21" November. 2021 ).

44. The National Treasury submitted that companies in the EAC Partner States that use wire rods

of tariff number 7213.91.10 including Blue Nile Rolling Mills Limited, requested to be

gazetted under the East African Community Duty Remission. However. apart from the letter

from the Office olthe Cabinet Secretary, Ministry of Industrialization, Trade and Enterprise

Development dated 25th August.2022 Ref. No. MITED/SDV5/l (Appendix 5) to the Cabinet

Secretary, The National Treasury and Economic Planning titled "Remr.rsion o/ Duty.for ll/ire
Rods" .

45. In addition, the State Department lbr Industrialization wrote to the National Treasury through

a letter Ref. No. MITED/SDI/7116 dated l4th September. 2022 (Appendix 6) indicating the

need for remission of wire rods under the East African Community Duty Remission, this is

after having received a confirmation from Devki Steel Mills Ltd to State Department for
Industrialization that they were unable to supply wire rods required by Blue Nile Rotling

Mills for their production under SOFA. [n view of this, the State Departmenl for

Industrialization recommended that Blue Nile Rolling Mills Ltd be granted remission under

the EAC Duty Remission Scheme based on lack of the quality that was necessary for their

continued operation unlil the local production capability is conflrmed. Furthermore, the

Ministry of Industrialization, Trade and Enterprise Development recommended that other

companies facing similar situation be treated in the same manner.

46. The Finance Act,2023 amended Miscellaneous Fees and Levies Act, introducing the Export

and Investment Promotion Levy at various rates. The levy applied to imported goods

including wire rods which is used as a raw material for making galvanized wires, nails, and

fencing wires. Under this development, the Cabinet Secretary, Ministry of Investment, Trade

and Industry, sought legal advice from the Attomey General through the letter Ref. No.

MITI/SDI/l/88 dated 2nd October,2023 (Appendix 7).

47. The Attomey General though the letters Ref. No. AG/CONF 12l/68 Yol. II dated l8th

October, 2023 (Appendix 8) and Ref. No. AG/CONF/21168 Vol. II dated l7'h November,

2023 (Appendix 9) advised that the Govemment should honor the original tax incentives

agreed upon and exempt the company tiom new taxes to uphold the SOFA's terms. The legal

advice is summarized as follows:-

(a) Continuation ol importation of raw materials used to produce GI wire under EAC

Duty Remission Scheme;
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(b) Exemption from new levies including the Export and lnvestment Promotion Levy;

and

(c) Continue honoring the SOFA until it comes to an end.

48. In regards to the total value of ta,r exemptions that have been granted to Blue Nile Rolling

Mills Limited so far and the estimated value of the exemptions that will have been granted to

the Company on the expiry ofthe Agreement, the National Treasury submitted as hereunder;

49. The total value of ta.x exemptions granted to Blue Nile Rolling Mills Limited so far, and the

estimated future exemptions upon the expiry ofthe Special Operating Framework Agreement

(SOFA), for the period between 2020 and July 2024 is tabulated as hereunder;

YE,AR Velue Added
Tax (VAT)

Import
Declaration Fee

(IDF)

Railway
Development Levy

(RDL)

Total Tax
Exempted (Kshs.)

2020 56.776.930.00 56,776,930.00

2021 155,994,525.00 13.653,335.00 3,272,538.00 r82,920J98.00

2022 277,283,792.00 27.050.803.00 3,284,770.00 327,619,365.00

2023 442,767,574.00 43.653.789.00 4t .581,627 .00 528,002,990.00

2024 232,435,257.00 36.318.01 I .00 1 ,790,8 r 4.00 290,544,082.00

TOTAL I,165,258,078.00 120,575,938.00 49,929,749.00 1J85,863,765.00

Source; KRA Table l: Actual Total value ol taxes../bes and levies exempted 2020 ' July 2021

YEAR IMPORT DUTY (KSHS.)

2022 97,993,651 .00

2023 50s,206,0t5.00

2024 322,682,117.00

Total 925,881,783.00

Source: KRA Table 2; Amounl of taxes exempted under Duty Remission Scheme 2020 - July

2021

50. In regards to the contents of the Agreement between the Company and the Govemment, the

period for which the Company shall enjoy the tax exemptions under the Agreement and the

implication thereof in terms of loss of public funds, the National Treasury submitted as

hereunder;

51. The total revenue lbregone between 2020 and luly 2024 is two billion three hundred and

eleven million seven hundred and fo(y-five thousand five hundred and forty-eight shillings

(Kshs. 2,31 1,745,548.00) and the estimation oftotal value ofthe taxes, fees and levies to be
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granted from August 2024 up to end of the SOFA in 2030 is about Kshs. 4,815,738,914.40
depending on the company's continued operation in Kenya.

52. The SOFA, which runs from 2l st January, 2020, to 2030, grants Blue Nile Rolling Mills
various tax benefits. These include a reduced corporate tax rate of l0% for the first five years
(expected to expire in December 2024), V AT exemptions on inputs used for the project, and

exemptions from Import Declaration Fees and Railway Developmenl Levy. The Govemment
has committed to absorbing any adverse ta\ation changes for the duration of the agreement,

though VAT exemptions apply only to inputs, not to other imports or sales.

53. In Regards to compliance with the law, the Ministry confirmed that the requirements for
granting tax exemplions under the SOFA were met. The Cabinet Secretary for the National
Treasury and Planning, along with the Cabinet Secretary for the Ministry of Industry, Trade,
and Investment, were responsible for approving the exemptions and signing the agreement.

Applications for any tax exemptions under SOFA were guided by Treasury Circular No.
9/2018 dated l8th October,20l8 (Appendix l0).

54. In regards to the number of employees employed by the Company and the status of
compliance with ensuing tax obligations by the Company, the National Treasury submitted

that Blue Nile Rolling Mitls Limited employs 1.030 Kenyans in various levels as follows:

EMPLOYEE LEVEL NUMBER

Senior Management 30

Middle-level Management 65

Lower Management 485

Contract Staff 450

Total 1030

Source: KRA: Table 3. Blue Nile Rolling Mills Limited employee distribution

55. In response to the number of companies dealing with manulhcture ol galvanizing wire/steel

production that are currently enjoying tax exemptions and the value ofthe investments of the

Company, the National Treasury submitted that when the SOFA was signed in January 2020,

Blue Nile Rolling Mills was the sole producer of galvanized wire in Kenya. Since then, about

four additional companies entered the market but were affected by increased import duties.

Cunently, three companies that is, Blue Nite Rolling Mills, Roolings Kenya Limited, and

KD Wire Products Limited are under the duty remission scheme.

56. Responding to the status of other existing SOFA arrangements and their impact on the

economy, the Ministry submitted that there are two other SOFAs in place with Positivo and

Modema for human vaccine manufacturing which have never commenced operations in

Kenya.
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57. Further, the National Treasury submitted that soFAs have a significant economic impact'

They create favorable conditions that stimulate both the expansion of existing manufacturing

operations and the establishment of new ones, leading to substantial job creation' This

includes not only direct employment in manufacturing but also indirect jobs in related sectors

tike togistics and services, thereby contributing to overalI economic growth'

58. Additionally, they submitted that the agreements also boost industrial output by reducing

costs and improving efficiencies, enabling manulacturers to produce more goods at

competitive pri."r. Thi, increase in production helps meet domestic demand and enhances

the country's position in global markets, leading to improved exports and a better trade

balance.

5g. while responding to the issue on any other matter that the committee may deem appropriate,

the National Treasury submitled that Kenya is a signatory to the East African. Community

protocol on the establishment of the East African Custom Union signed on 30rh November,

1999(Appendixll).TheysubmittedthatArticlegoftheEACTreatyStatesprovidesforthe
establishment of organs and institutions of the community which include East African

Legislative Assembly (EALA), Sectoral committees among other institutions. These organs

make decisions which are binding to EAC members, which Kenya is duty-bound for

example,theimplementationDutyRemissionScheme.KenyaratifiedtheProtocolonthe
establishment of the East African Community Customs Union signed on lOth December'

2004 (APPendix l2).

60. Kenya ratified the rreaty on the East Aliican Community to domesticate it on I lth July, 201 l '

SectionSofthetreatyprovidesthatanyActoftheCommunityshallfromthedateof
publication of that Act in the gazette of the community, have the full force of the law in

member states.

3.2 Submissions by the Ministry of Investments, Trade and Industry

61. The committee invited the Principal Secretary for the State Department for Industry to brief

it on the sratement vide letters 
'Ref: 

NA/DAA& GPC!CDLI2O24(082) dated 22nd August,

2024 andRef. NA/DAA&GPCICDLI2024(089) dated 5rh September' 2024'

62.TheStateDepartmentsubmittedawrittenmemorandumthroughletterRef,
MITI/SDyI/I0/VOL.Vl(42) (Appendix 13) dated 23'd September, 2024 in response to the

issues raised in the statement.

63. In response to the circumstances under which the tar exemptions on income corporate tax'

Value Added tax, lmport Duty, Import Declaration Levy (lDF) and Railway Development

levy (RDL) were granted to Blue Nile Rolling Mills Limited, the Ministry of Investments'

Trade and Industry submitted as follows:

64. Tax exemptions and waivers are available to companies that submit applications to the

Ministry for specific relief. once an application is received, the Ministry reviews it carefully

to determine if granling the vvaivers would benefit the country'
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65. 'the Ministry submitted a timeline of events that resulted in the signing of the Special
Operating Framework Agreement (SOFA) between the Company and the two Ministries
representing the Govemment as hereunder; -

66. That on August 27.2019, the Ministry of Investments, Trade and Enterprise Development
(MITED) received a request for a Special Operating Framework Agreement (SOFA) from
Blue Nile Rolling Mills Limited. as detailed in their letrer dared August 22,2019 (Appendix
14).

67. That the Ministry (MITED) engaged in discussions with the investor, a discussion which led
to the creation of a draft SOFA agreement. This drati was sent to the Cabinet Secretary for
the National Treasury and Planning for review and further guidance in a letter dated October
14,2019, reference number MOI/lND/7/78 (Appendix l5).

68. The SOFA agreement between the Govemment of Kenya and Blue Nile Rolling Mills was

signed on January 30,2020, following the inclusion of the SOFA provision in the Finance
Bill of20l8.

69. ln March 2O22, lhe Government, represented by the Ministry of lndustry, Trade and

Cooperatives and the National Treasury and Planning, signed the First Amendment
Agreement (Appendix 2) to the Special Operating Framework Agreement with Blue Nile
Rolling Mills Limited. This amendment aimed to protect the incentives established in the

original SOFA. which is valid lor l0 years. As a result, any changes in duties and taxes that
could negatively impact the investor would be the Govemment's responsibility.

70.ln2022, after the Kenya Kwanza Govemment took olfice and the Principal Secretary ofthe
State Department tbr Industry was appointed, due diligence was conducted on the SOFA

established belween the Covemmenl and Blue Nile Rolling Mills Limited. This led to a
letter. reference number MITI/SDI17ll8. dated October 23,2023 (Appendix 16). addressed

to the Principal Secretary ofthe National Treasury.

71. Following this, a communication was sent to the Cabinet Secretary and the Attomey General
to request their opinions on the issue. The Attorney General provided his legal opinion.
confirming the legality of the SOFA in a letter dated November 17,2023, reference number

AG/CONF/21168 vol.l I (Appendix 9).

72. After receiving the advice, the Cabinet Secretary, Ministry of lnvestments, Trade and

Industry, in a letter dated November 29,2023, ref'erence number MITI/SDI/7/78, withdrew

and nullified the SOFA cancellation letter (Ref: MITVSDI/7/18 dated October 23, 2023),

thereby allowing SOFA to remain in effect. Similarly, the National Treasury communicated

this decision to the Kenya Revenue Authority for the implementation of SOFA in a letter

dated January 17 ,2024, reference number TRE/4 I 5/9/( I 0).

73. This was after determination that lhe issue at hand involved an ongoing contract and

terminating it would result in legal liability fbr the Government. It was agreed that the only
way to halt the SOFA would be to amend the Finance Bill,2023.
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74. Regarding the issues related to the SOFA' the Principal Secretary' the National Treasury and

Economic Planning' in ti' i"tt"' (Appendix 17) dated July 19' 2024' reference number DFN

4l5l4l1llllVol.ltZl,"mpf'utz"athenecessityofreviewingtheexistingSOFAand
developing a policy framework for its implementation'

75. The signing of the Special Operating Framework Agreement between the Government of
- 

f"nyu"*a"Slue Nile Rolling Mills Limited indicated that the Company would be exempt

from value Added rax lvei;, Import Declararion Fee (lDL), Railway Development Levy

(RDL), and Customs Duty on the importation of raw materials'

76. The Ministry noted the need to recognize that while the Special operating Framework

Agreement (SOFA) is a globat practic;lor providing incentives to large investors' there is a

need for the country to esiubtish a clear policy and legal framework fbr its implementation'

TT.TheMinistry,sresponseregardingthetotalvalueoftaxexemptionsthathavebeengrantedto
Blue Nile Ro ing Mills I-iirit.a io far and the estimated value of the exemptions that wilt be

granted to the company on the expiry of the Agreement' indicated tl:l Ex,:.c,utive 
9rder 

No' 2

of 2023 regarding the reorganization of Government of the Repubtic ol Kenya assigns the

responsibility for managini public finance' overseeing revenue collection as outlined in all

ffiicabte laws, and r-m"ututing overall economic policy to the National Treasury. As a

."rutt, tte National Treasury is better positioned 1o provide the relevant figures'

TS.onthequestionofthecontentsoftheAgreementbetweentheCompanyandGovemment.
the period for which the company shall enjoy the 

-tax 
exemptions under the agreement and

theimplicationthereofintermsoflossofpublicfunds,theMinistryindicatedtothe
Committee as follows:-

Tg.TheSpecialoperating}.rameworkAgreement(S0FA)betweentheMinistryof-.Industry,
TradeandCooperatives,theNational-TreasuryandPlanning,andBlueNiteRollingMills
Limited was .ornt.rrign"d ty the cabinet Secretaries from both the National Treasury and

PlanningandtheMinistryof'lndu"'y,TradeandCooperatives'alongwiththeChairmanof
Btue NiL Rouing Mills. Thi, ugr""rn.nt outlines the incentives provided by the Govemment

to the investor and the commitments that the investor is expected to fulfill'

80'ArticlelonProjectDescriptionprovidestbrthebackgroundoftheagreement.indicating
that Blue Nile Rolling Mills was to invest in a new high-speed galvanizing faclory in Kenya'

withanestimatedcostofUSDlgmillionandanannualcapacityof30,000tons.This
investmentaimedtostrengthentheGovernment.scommitmenttodevelopingthe
manufacturing sector, one if 

'h" 
fo" pillars of the Big Four Agenda of Jubilee

Administration.

gl.Article 2 on Deliverables outlines the key deliverables of the project as specified in the

agreement. The deliverables include:

(a)Themanufoctureofgolvanizet]v,irearu]olhersteel-relatetlcomponenlsandproducls.

(h) Ensuring knou'ledge ftansfer, .fostering research innovation' and sourcing locally

suppl ied galvanized wire
the lrregukr aru) lllegal Grant oJ Tar F'xenptions to a comPary
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(c) Utilizing the gah,anized u,ire as an intermediale inpul to boost lhe produclion oJ'

auxiliary producls such as chain links, galvanized British Reinlbrcement ('oncrete
(BRC), barbed v,ire, rozor wire, and staple pins.

(d) Creating direct empkryment.for at leost 300 individuals, along v,ilh additionol indirect
job opportunities.

(e) Expanding the galvanized plant's capobilities to produce golvanized wire producls that
meel the needs of Kenyuns and East Aliican communities.

(fl Establish a comprehensive distribution network to.facilitale sales and producl stocking in
response to morkel demands.

82. The Ministry of lnvestments. Trade and Industry submitted a copy of the agreement to the
Committee for perusal of the contents listed therein.

83. Regarding whether the legal requirements for granting tax exemptions under the SOFA to the

company were met, and who was responsible for approving these exemptions, the Ministry
stated that the SOFA agreement was signed by the Cabinet Secretary, the National Treasury
and Planning, the Cabinet Secretary, Ministry of Industry, Trade and Cooperatives,
representing the Govemment, and the Chairman of Blue Nile Rolling Mills Limited.
However, the authority to grant waivers and exemptions lies with the National Treasury,
which is better positioned to provide detailed responses to this inquiry.

84. In addition, regarding the number of employees at the company and its compliance with tax

obligations, the Ministry reported that Blue Nile Rolling Mills Limited currently employs
1,030 staff members, with 649 working in the Galvanized Iron (GI) division, representing

63% of the total workforce. As for the company's tax compliance status, the Ministry
submitted that the National Treasury has a more effective mechanism to monitor compliance

levels and the legal authority to provide updates on this issue.

3,3 Submissions by the Kenya Association of Manufacturers

85. The Committee invited the Chief Executive Officer, Kenya Association of Manufacturers to

brief it on the statemenl vide letters Ref: NA,/DAA&GPC1CDLI2O24(083) dated 22'd August,

2024 and Ref. NA/DAA&GPCICDL/2024(085) dated 5th September, 2024.The Kenya

Association of Manufacturers (KAM) through a written response vide letter ReL

KAM/10/27ldmljmw/mb/jw/TA 12024 dated 20'h September, 2O24(Appendix l8), submitted

to the Committee as follows. THAT: -

86. KAM was not involved in the process of granting the SOFA and thereby has no visibility of
its beneficiaries and was not consulted. In addition. KAM had written to the relevant

govemment agencies requesling them to share information regarding the SOFA in question.

87. Furthermore, KAM reported that it leamed about the issues related to SOFA from complaints

by its members. who hightighted the negative impact SOFA has had on the steel industry

((Appendix l9)). For instance, in a letter dated July 5,2024. Accurate Steel Mills Ltd stated

that despite meeting the conditions outlined in the relevant SOFA, investing over Kshs.
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t 0,000,000,000, and employing thousands of workers' only one company had signed the

SoFA.Furthermore,thisagree-entdisregardstheEastAfricanCommunity,sdecisionto
allow Kenya to maintain a l0% duty on billets to support local manufacturers'

88. Additionally, it was KAM's submission that they support government incentive programs

aimed at atiracting local and foreign investment. However, they do not endorse any initiative

thatdisruptrhemanufacturingvaluechainorcreateanunevenplayingfield.Throughaletter
dated 5rh July,2024, Jumbo Steel Mills Limited informed KAM that the tax exemptions

extended to one company [Blue Nile Rolting Mills Limited] had created unfair competition

in the steel industry'

gg. KAM acknowledged that the issue was active in the court and noted that the best course of

action would be to allow the judges the opportunity to render their decision'

g0.KAMfurthernotedthat,anyincentivesprovidedbythegovemmentshouldgothroughan
evaluationprocessthatincludespubticparticipation.Thisapproachwouldbeessentialto
ensure transparency and accountability in the decision-making process surrounding these

incentives.

3.4 Submissions by the Blue Nile Rolling Mills Limited

gl. The committee invited the Managing Director, Btue Nile Rotling Mills Limited to brief it on

the statement vide its lerters nef: NeOe.Aa GPCICDLI2O24(081) dated 22'd Attgust,2024

and Rei NA/DAA&GPC lCDLl2024(O9lA) dated 5th September, 2024'

g2. Blue Nile Rolling Mills Limited through their Legal representative, Ahmednasir Abdullahi

Advocates, LLP through a letter Ref. AA1658412023 (Appendix 20) dated l Tth September,

2024 made written submission as hereunder:

93. on the issue regarding the legal and policy framework on the SoFA, Blue Nite Rolling

Mills Limited submitted that, the Govemment of Kenya, guided by Vision 2030, recognized

manufacturing as a crucial driver of economic grot4h and development. This was due to its

significant capacity forjob and wealth creation, as well as its strong potential to help achieve

the Millennium Development Goals (MDGs)'

g4. To implement the transformative goals of Vision 2030, Sessional Paper No. 9 of 2012 titled

..The National lndustrializalion Policy Framework ./br Kenya 2012.2030: Transforming

KenyaintoaGloballyCompetiliveRegionallnduslrialHub,.wat_developed.Themain
policy objective is to help the industrial sector achieve and maintain an annual growth rate of

iSX, positioning Kenya as the most competitive and desirable destination for industrial

investment in efiica, which would result in increased employment and wealth creation.

g5.Theysubmittedthat,toputthepolicyframeworkintoaction,thegovernmentmade
amendments to the Income Tax Act in the 3rd schedule and to the Value Added Tax in Pa( I

byaddingsectionl02.ThesechangeswereenactedthroughtheFinanceAct,20l8'which
servedasanimportantpieceoftegislationdesignedtoprovidealegalframeworkfor
government policies.
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96. Additionally, they submitted that Section 33 ofthe Finance Act, 2018 amended Part A ofthe
2nd schedule of the Excise Duty Act,20l5 by adding paragraph 13. The Finance Act.20l8
also revised Part A of the 2nd schedule of the Miscellaneous Fees and Levies Act. 2016.
Essentially, the Finance Act 2018 was enacted to introduce various tax incentives aimed at

stimulating economic growth and supporting the govemment's "Big Four" economic agenda,
which focused on ensuring food security. constructing affordable housing, providing
universal healthcare, and enhancing manufacturing lor value addition and job creation.

97. The Act also established a tax exemption ol20% of customs value and I .570 of customs value
for the Import Declaration Fees and Railway Developnrent Levy, respectively, for goods

imported exclusively under special operating framework agreements with the govemment.
This expanded the existing tax incentive system for infrastructure and other projects
involving special government arrangements.

98. They further noted that the provisions related to the SOFA, specifically Sections 19, 33, and

5l of the Finance Act, 2018, were included in the Finance Bill,20l8. This was proposed by
the National Treasury and presented to the National Assembly on June I 9, 201 8.

99. Additionally. the Depa(menlal Committee on Finance and Planning ol the National
Assembly conducted public hearings from l'r to 3'd August, 2018, engaging stakeholders to
gather their input on the Finance Bill 2018. This was acknowledged and confirmed by the

court in Kenya Bankers Association v Attorney General & another, Central Bank of
Kenya (Interested Party) [20191 eKLR.

100. They further submitted that it was a matter of public record, as noted in Kenya Bankers
Association v Attomey Ceneral & another: Central Bank ol Kenya (lnterested Party) (supra),

that on August 29,2018, the National Assembly reviewed and approved the Finance Bill
2018. The Bill was then sent to His Excellency the President lbr assent, in accordance with
Article ll5of the Constitution.

l0l. It was their submission that the Court addressed the issue of public participation
concerning the Finance Act 2018 in significant cases brought belbre it. In the case of Kenya
Bankers Association v Attomey General & another: National Assembly (lnterested Paay)

[2020] eKLR, the Court confirmed that "the lnteresled Porty presented evidence shou'ing
that the Finance Bill 2018 underv,ent public participalio,?." Consequently, the Court
concluded by stating that', "1 concur u,ith lhe respondents ond lhc lnterested Party that the

conlestetl provisions of the Finonce Act 2018 cannol be c'hallenged on lhe basis of
insfficient public participotion. There.fore, il is unnec'essary to./urther discuss lhis issue."

102. They submitted that, to support its economic policy, the Government of Kenya amended

Section 68 of the Value Added Tax Act, 2013, by adding a new subsection (2A) immediately

after subsection (2). This new provision states that. despite the repeal olparagraph 102 ofthe
First Schedule, the exemption fbr goods imported or locally purchased for direct and

exclusive use in projects under a SOFA arrangement with the Government will remain in

effect for existing projects for the duration of the agreement. This amendment was made

through the Finance Act 2020. The transitional clause aims to ensure the continuity of the
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SoFA,highlightingtheGovemment.sconrmitmenttoimplementingitspolicythrough
legislative measures.

l03.Theyfurthersubmittedthat,in2O22'theFinanceActamendedthelncomeTaxActby
adding Section 28A, which specities that companies engaged in SOFA with the.Govemment

for manufacturing human uu""in.r, with a capital investment of at least ten billion shillings'

will be taxed according to the terms of the agreement'

l04.Additionalty,section30oftheFinanceAct,2022modifiedtheFirstScheduleofthe
Vatue Added Tax Act, introducing provisions for tax exemptions on goods' inPuts' and raw

materials imported or locally purJhased by such companies, subject to Cabinet Secretary's

upp.ouul. Thls section atso appties,o tu*utl" goods under similar conditions in the Second

Sc'hedule of the Miscellaneous Fees and Levies Act'

l05.TheconstitutionatityandtegalityoftheFinanceAct,2022werechallengedinthecase
Kabata & I others v Norional , ssembly & 3 others, but the Court dismissed the petitions for

lack of merit.

l06.Inresponsetothequeryoncircumstancesunderwhichtaxexemptionsweregrantedto
BlueNileRollingMillsLimited,irwassubmittedthatwhentheSOFAwasintroduced'Blue
NileRollingMillsLimitedwasthefirstcommercialmanufacturerofgalvanizedwirein
Kenya,alig-ningwiththegovernment'simportsubstitutionstrategyoutlinedinSessional
pup", i.ro. 

"g 
o{zolz. The igreement specifically fbcused on the production of galvanized

wire.

lo1.Additionally,BlueNileRollingMillsLimitedSubmittedthatasofJuly2024,ithad
received tax exemptions totaling U:So 1,762,190, equivalent to Kshs. 188,000,000 in IDF

and RDL. While VAT is not Jntirely exempt' it is deferred' as it must be paid on sales'

Moreover'thecompanydidnotutilizethecorporatetaxdiscountduetooutstanding
investment allowances.

l08.RegardingwhetherthetaxexemptionsareexclusivetoBlueNiteRollingMillsLimited'
the comPanY stated as follows:

i. Over 200 manufacturing companies, including several steel companies' benefit from

Import Duty exemptions through the Duty Remission Scheme'

ii.AccordingtotheVATActof2}22(Paragraph146)andtheMiscellaneousFeesand
Levies Act of 2022 (Second Schedute, Part A (xxvi) and Part B (x)), many companies in

the industry have received exemptions for IDF' RDL' and Import Duty' as well as

deferred VAT.

iii.NoothercompanyinthesamesectorappliedforSOFA'eventhoughtheFinanceBillof
2018 allowed alt eligible entities to do so'

109. The Company stated that the Agreement between the Company and the Govemment

aimedatpromotingdirectinvestmentandlbsterinclusiveeconomicgrowthinKenya.Key
points include:
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(a) The commitment of the Ministry of Industry, Trade and Cooperatives and the Ministry of
the National Treasury and Planning to support the development of the manufacturing
sector and steel industry, in line with the National Industrialization Policy Framework
and the Kenya Industrialization Transformation Program.

(b) The Company's commitment to invest in a galvanizing plant in Kenya, which would also
involve promoting employment and facilitating knowledge and technology transfer
within related industries.

(c) The Company, in collaboration with the Ministry of Industry, Trade and Cooperatives
and the Ministry of the National Treasury and Planning, had committed to establishing a

high-speed galvanizing factory in Thika Town, Kiambu County, with an estimated
investment of USD l9 million. This project aimed for nearly 100% local value addition
and was expected to generate foreign eamings or savings ofaround USD l5 million.

(d) The deliverables of the project were outlined under Article 2 of the Agreement, focusing
on the production ol galvanized wire and other steel-related products. According to
Article 3, the project aimed to position Kenya as a regional manufacturing hub, create
direcl and indirect jobs. support automation and technology transfer. and enhance
research and development in the steel sector. Additionally, it would promote business

development services and provide opportunities lor Kenyans to design and manufacture
" Made in Ke nya" products.

(e) Economically, the project was anticipated to boost Kenya's foreign exchange through
import substitution and export of galvanized wire products, while also reducing the cost

of locally manufactured steel-related products.

(f) Under Article 5 of the Agreement, the Government granted the Company several

incentives, including: -

i. Exemption liom VAT on inputs for building materials, machinery, production lines,

equipment, spare parts, consumables, and other supplies used solely for constructing
the galvanized wire plant.

ii. Exemption from import duty. as per the EAC Customs Management Act 2004.

iii. Exemption from VAT on imported raw materials intended tbr the manufacturing
process.

iv. Exemption from IDF and RDL on imported raw materials lbr exclusive use in
manufacturing, along with a reduced corporate income tax rale ol l0o/o for the first
five years.

(g) Finally, the Agreement specified that the investor would maintain all the incentives for a
period of ten years, and any changes in duties and taxes that could negatively impact the

investor would be the responsibility of the Govemment.
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110. Conceming the requirement on hiring a minimum of 300 employees under SOFA' the

Company submitted that ii hai complied-by employing over l'000 employees from various

backgrounds, including 457 on pensionable terms'

lll.TheysubmittedthattheSoFAalTangementwasin-accordancewiththeestablishedlegal
framework and that the Agreement hid be"n largely executed with signifrcant project

irnpi...nt ,ion and funding 
-exceeding 

30 miltion dollars from various financiers.

|l2,Inconclusion,BlueNileRollingMillsLimitedsubmittedtotheCommitteethat,on
November 17, zo21,the Attomey Gelneral provided an advisory on the legality of the SoFA'

which confirmed that:

i. The Agreement was legally valid and binding for a duration of ten years'

ii.TheexecutionoftheAgreementcompletedthetransaction,meaningthattheFinanceAct
of 2023 could not nullifi the rights established under it'

iii. Based on the principle of legitimate expectation' the govemment was required to honor

the Agreement.
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4.0 COMMITTEE OBSERVATIONS

I13. The Commitlee having analyzed the submissions by stakeholders made observations on
issues relating inter alia to: unconstitutionality, non-conformity with relevant statutes, non-
compliance with the principles of a standard contract/agreement as here under:

4.1 Unconstitutionality

I14. Article 7 of the purported SOFA anangement on confidentiality is unconstitutional to the

extent that it inlringes on -
(a) Article 35 of the Constitution on access to information, as the same excludes non-

parties to gain access to the information contained therein.

(b) Article 201(a) of the Constitution, which requires openness, accountability including
public participation in matters relating public finance, which principles, the parlies

did not adhere in the execution ofthe Agreement.

(c) Article 95(a)(c) of the Constitution. provides for oversight role to the National
Assembly over national revenue and its expenditure. The Committee observed that
failure by the relevanl ministries to involve the National Assembly at any stages of
the process lollowed in exempting the Blue Nile Rolling Mill Limited from tax
remission, denied the House ofthe performance of its oversight role.

I15. A(icle 210(2) ol the Constitution which requires maintaining of public records of tax
waiver and report of waiver to the Auditor-General with reasons, as the same was not

demonstrated in the documentation provided.

I 16. The whole architecture ol the purported agreement contravenes the provisions of Article
l0(2Xc) and Article ll8 of the Conslitution which requires good governance, integrity.
transparency and accountability.

4.2 Non-conformity with relevant statutes

ll7. The Agreement failed to conform with the relevant statutes including -
a) section 13 of the Income Tax Act (Cap 170) laws of Kenya allows the Cabinet

Secretary to exempl any income or class of income which accrued in or derived from

Kenya from taxation -

i. by publishing a gazette notice to that effect in accordance with sub-seclion
(2); and

ii. by submitting the notice to be laid before the National Assembly without
unreasonable delay, in accordance with sub-section (3)'

which requirements, the Committee observed were not followed, since the Cabinet

Secretary for the National Treasury, neither published the notice in the gazette, nor

submitted it for laying in, and approval by the National Assembly.
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Section 68 of Value Added Tax Act (cap 476) laws of Kenya saved all special

Oparuting Framework Arrangements entered into with the- Govemment' which were

in existence at the commencement of the Act in the year 2022' In this anangement'

if," ,Arr"..*, was signed between l6th and 30th January' 2020 falls within the

timelines of the anangements saved under the Value Added Tax Act Consequently'

the Committee having observed that the purported SOFA arrangement between Blue

Nil" nolling Mill Li;ited and the Govemment was unprocedural and unlawful' the

Committee is of the opinion that Blue Nile Rolling Mill Limited ought not to benefit

from the said saving.

c) The provisions of Law of Contract Act (Cap 23) in relation to signature and a{fixing
' 

of 
"o*mon 

seal. To the extent that the Agreement contained three signatures

appended by pa(ies but on different dates at different places' implying that not all the

funi". *"r. pr...nt ut the signing, contrary to the principles ofthe Law ofContract'

d) Miscellaneous Fees and Levies Act (Cap 469C) to the extent that Article 5 of the
-' 

Ag.ee.ent seeks exemption from Import Declaration Fees and Railway Development

Levy. However, the same has not been exempted under the Miscellaneous Fees and

Levies Act.

e) Tax procedures Act (Cap 4698) to the extent that the Committee considered that

'failurebyBlueNileRoltingMillLimitedtoremittheattendanttaxesamountedtota'\

avoidance,whichisdefine_dinsection3oftheActas,'alransaclionorascheme
designed to avoid liabitity to pay tax under any kw'.' From the submission by the

National Treasury, the Commiitee observed that' due to the 1ax avoidance' the

Government lost revenue in terms of unpaid taxes amounting to Kshs 2'311"145'548

as at JvlY 2024.

f)CompelitionAct(Cap504)contemplatesfairtradepractices.Section..2l(3)(l)
prohibits any agreement, d"ti'ion or conce(ed practice' which applies dissimilar

conditionstoequivalenttransactionswithotherparties,therebyplacingthemata
competitivedisadvantage,whichwasthecaseinthiscircumstance'TheCommittee
observedthatthisAgreementwasdiscriminativeandcreatedunfairplaygroundfor
other industry PlaYers.

g) The Statutory Instruments Act (Cap 2A) laws of Kenya to the extent that:

i.TheCircularNo.g/20t8Rel'no'ZZITSIGP/3Odatedl8'hoctober,20lSissuing
guidelines for grant of tax exemptions' which were relied upon in granting the

SOFA, is a statutory instrument within the meaning of section 2 of the Statutory

lnstruments Act (hereinafter the " the Acl ") The Committee observed that'

although the above-mentioned guidelines is a statutory instrument' the same was

not laid before the National Assembly in line with section I l(t ) of the Statutory

Instruments Act for scrutiny and approval' Consequently' the circular- ceased to

takeeffectuponthelapseol'therequisitetimelinesasprovidedforunderSection
I I (4) of the Act.
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ll. The SOFA was a statutory instrument which ought to have been submitted in the
National Assembly lor tabling, consideration as required under the Statutory
Instruments Act. Consequently, the Committee observed that the SOFA was a

nullity from the onset.

4.3 Non-compliance with the principles of a standard contract/agreement

I18. The Committee noted that the Agreement did not comply with the general principles ola
standard contract or agreement contemplated where the parties to the contract are between
bodies corporate or a government and body corporate. The Committee observed that the
Agreement contained three signatures appended by parties but on different dates at different
places, implying that not all the parties were present at the signing, contrary to the principles
of the Law of Contract.

4.4 General Observations

I19. The Committee observed that, although Blue Nile Rolling Mills Limited continues to
enjoy the exemptions under EAC duty remission scheme, there is no proof that the said

company applied or requested to be exempted from duty remission under the EAC duty
remission scheme.

120. Consequently, the Committee noted that failure of proof of request for exemption under

EAC duty remission scheme by Blue Nile Rolling Mills Limited, is a clear indication that the

exemption was unproceduralty and unlawfully granted to the Company to the disadvantage

of other industry players contrary to the provisions of the Competition Act (Cap 504) on

unfair trade practices.

121 . The Agreement entered between the National Treasury and Planning, Ministry of
Industry, Trade and Cooperatives and Blue Nile Rolling Mills Limited was dated l Sth

December,20l9. The said Agreement iailed to recognize any change in duty and taxes. The

Committee further noted that the purported amendment to the initial agreement which

shielded the Company against increase in laxes and duty at the expense of the govemment

did not exist. As such, BIue Nile Rolling Mills Limited continues to enjoy tax exemption

including any increase in tax and duty subject to a non-existing amendment Agreement.
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5.0 COMMITTEE RECOMMENDATIONS

122. Having conducted the inquiry to the statement by the Hon' John Njuguna Kawanjiku'

MP,andhavingconsideredthesubmissionsbytheNationalTreasuryandEconomic
Planning, Ministry of lnvestments, Trade and Industry' Kenya Association of Manufacturers

andtheBlueNileRollingMitlsLimited,theCommitteerecommendsthatthisHouseadopts
thereportonitsinquiryintoinegularandillegalgrantoftaxexemptionstoaCompanyunder
theSpecialoperatingF.ramewo,-kAgreementwiththefollowingrecommendations,THAT:

123. Considering that the Special Operating Framework Agreement arrangement between the

Govemment and Blue Niie Rolting Mill Limited was deemed unprocedural and unlawful,

this House resolves to declare that, the said Special Operating Framework Agreement was

done outside the requisite legal framework, thus a nullity and hence void'

l24.ThisHouseresolvestodirectalltherelevantstatutorybodiestotakenecessarylegal
actiononpartiesinvolvedinthewholeprocessoftheirregulartaxexemptionsunderthe
Special Operating Framework Agreement therein'

l25.Pursuanttosectionl2(2)ofstatutorylnstrumentsAct'thisHouseresolvesthat'the
CabinetSecretarytbrtheNationalTreasuryandEconomicPlanningsubmitstaxexemption
guidelines for the implementation of Spetial Operating Framework Arrangements to the

frational Assembly within six months of the House adopting this report'

Ja*vDate
'/.

Sign

THE HO . CHEPKONG'A SAMUEL KIPRONO' CBS' MP
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MINUTES OF THE 54TII SITTJNG OF THE COMMITTEE ON DELEGATED
LEGISLATION HELD ON TUESDAY. 24TII SEPTEMBER. 2024. IN ROOM 18. 3RD

FLOOR BT]NGE TOWER AT II.OO A.M.

PRESENT
l. The Hon Samuel Kiprono Chepkonga, CBS, M.P. Chairpenon
2. The Hon. Robert Gichimu Githinji, M.P. Vice Chairperson
3. The Hon. Robert Mbui, CBS, M.P.
4. The Hon. Julius Lekakeny Ole Sunkuli, EGH, EBS M.P
5. The Hon. (Dr) Charles Mamwacha Onchoke. M.P
6. The Hon. John Paul Mwirigi, M.P.
7. The Hon. Joyce Kamene, M.P
8. The Hon. Kibet Kirui Komingoi, M.P.
9. The Hon. Geoffrey Kariuki Kiringa Ruku, M.P.
10. The Hon. Pauline Lenguris, M.P.
I l. The Hon. Maj. (Rtd). Abdullahi Bashir Sheikh, M.P.
12. The Hon. Joseph Kamau Munyoro, M.P
13. The Hon. (Dr) Gideon Kipkoech Kimaiyo, M.P.
14. The Hon. Yakub Adow Kuno, M.P.
15. The Hon. Paul Chebor, M.P.

APOLOGIES
l. The Hon. Nicholas S. Tindi Mwale, M.P.
2. The Hon. Jared Okello Odoyo, M.P.
3. The Hon. Maj. (Rtd). Dekow Barrow Mohamed, M.P.
4. The Hon. Innocent Mugabe, M.P.
5. The Hon. Laura Amina Mnyazi, M.P.
6. The Hon. Linet Chepkorir M.P.

IN ATTENDANCE

SECRETARIAT
I . Ms. Esther Nginyo
2. Mr. Wilson Dima
3. Mr. Brian Langwech
4. Ms. Isabella Mwembi
5. Mr. Silvanus Makau
6. Ms. Nancy chepkemoi
7. Mr. Peter Barasa
8. Ms. Rahab Chepkilim
9. Mr. Vaterian Pascal

Clerk Assistant I
Principal Legal Counsel I
Clerk Assistant III
Clerk Assistant III
Clerk Assistant III
Legal Counsel II
Legal Counsel II
Audio Oflicer
Hansard Oflicer III
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10. Mr. Daniel Psirmoi Media Relations Oflicer III

AGENDA

l. Prayers
2. Preliminaries
3. Adoption ofthe Agenda
4. Confirmation of minutes
5. Matters arising
6. Briefing by the Principal Secrctary, State Department for Wildlife on the Wildlife

Conservation and Management (Access and Conservation) (Fees) Regulations, 2023.

7. Consideration ofTax Procedures (Electronic Tax Invoice) Regulations, 2024
8. Consideration of the Draft Report on request for a statement on irregular and illegal

grant of tax exemptions to the Blue Nile Rolling Mills Limited company under the
Special Operating Framework Agrcement.

9. Any Other Business; and
10. Adjournment.

MIN. DAA&GPCICDLI33qI2O24 PRELIMINARIES
The Chairperson called the Meeting to order at I l.l4 a.m. and said a prayer. He then welcomed
all to the meeting.

MIN. DAA&GPCICDLI34OIaO24 ADOPTION OF THE AGENDA
The agenda of the meeting was adopted having been proposed by the Hon. Joseph Kamau

Munyoro, M.P and seconded by the Hon. Pauline Lenguris, M.P

MIN. DAA&GPCICDLI34II2O24 CONFIRMATION OF MINUTES
l. Minutes of the 50rh Sitting held on Thursday, lgrh September 2024, werc confirmed as an

accurate record ofthe proceedings having been proposed by the Hon. Robert Mbui, CBS,
M.P. and seconded by the Hon. Charles Mamwacha Onchoke. M.P

2. Minutes of the 5la Sitting held on Friday, 20th September 2024 moming sitting were

confirmed as an accurate record of the proceedings having been proposed by the Hon.
Joseph Kamau Munyoro, M.P and seconded by the Hon. Pauline knguris, M.P

3. Minut€s ofthe 52"d Sitting held on Thursday,20th September 2024 afternoon sitting were

confirmed as an accurate record of the proceedings having been proposed by the Hon.
Charles Mamwacha Onchoke. M.P and seconded by the Hon. Robert Mbui, CBS, M.P

4. Minutes ofthe 53'd Sitting held on Saturday, 2l't September 2024, were confirmed as an

accurate record of the proceedings having been proposed by the Hon. Joseph Kamau

Munyoro, M.P and seconded by the Hon. Pauline Lenguris, M.P
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MIN. DAA&GP C I CDLB 42 NO2 4 CONSIDERATION OF TAX
PROCEDURES
(ELECTRONIC TAX INVOICE)
REGULATIONS,2024

The Committee considered the Tax Procedures (Electronic Tax Invoice) Regulations,
2024. The Committee noted the need for the National Treasury to make amendment
Regulations under Regulation I I to require the Commissioner General to exempt persons
with businesses with a total annual tumover of less than one million.

Upon deliberation on the Corrigendunr the Committee satisfied itself that the Tax
Procedures (Electronic Tax Invoice) Regulations, 2024 were in accordance \.yith the
Constitution, the Statutory Instruments Act, 2013. and Section ll2 ofthe Tax Procedures
Act and were therefore Approved subject to the rninistry correcting minor issues raised
by the Committee having been proposed by the Hon. Pauline Lenguris, M.P. and

seconded by the Hon. Kibet Kirui Komingoi, M.P.

MIN. DAA&GPCICDLI343DO24 BRIEFING BY THE PRINCIPAL
SECRETARY, STATE DEPARTMENT
FOR WILDLIFE ON THE WILDLIFE
CONSERVATION AND
MANAGEMENT (ACCESS AND
CONSERVATION) (FEES)
REGULATIONS,2023.

The Principal Secretary, State Departrnent for Wildlifb had been invited to brief the Comrnittee
on the Wildlife Conservation and Management (Access and Conservalion) (Fees) Regulations,
2023. However, through a letter ref. Sl'tW/114712, the Principal Secretary requested the
Committee to reschedule the meeting owing to a judgernent that was entered by the l{igh Court
at Malindi that, the Wildlife Conservation and Management (Access and Conservation) (Fees)
Regulations, 2023 were illegal and unconstitutional for want ofeffective public participation and
consu ltation.

I'he Ministry sought for more tirre to enable thern address the issues raised in the petition that
led to the annulment ofthe Regulations. l'his Cornrnittec acceded to the request.

MIN. DAA& GP C I CDLR 4 4 NO24 CONSIDERATION OF THE DRAFI
REPORT ON REQUEST FOR A
STATEMENT ON IRREGULAR AND
ILLEGAL GRANT OF TAX
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EXEMPTIONS TO THE BLUE NILE
ROLLING MILLS LIMITED
COMPAT{Y T'NDER THE SPECIAL
OPERATING FRAMEWORK
AGREEMENT.

l. 'lhe Comminee considered the Draft Report on the inquiry into the it regular and illegal
grant of tax exemptions to the BIue Nile Rolling Mills Lirnited cornpany under the

Special Operating Frarnework Agreenrent.
2. Upon deliberation, the Committee proposed there was need to change the title of the

report to read "A report on the Inquiry into lrregular and Illegal Grant ofTax exemptions
to a Company under the Special Operating Framework.

3. The Committee also recommended that the findings and observations from the Inquiry
should be summarized and highlighted in the Executive summary ofthe report.

4. Consequently, the Committee adopted the Report with amendments having been

proposed by the Hon. Julius Lekakeny OIe Sunkuli, EGH, EBS M.P and seconded by the
Hon. Robert Mbui, CBS, M.P.

MIN. DAA&GPCICDLI34'IzO24 ANY OTHER BUSINESS
l. The Committee was notified of an invitation by the National cancer Institute of Kenya to

a consultative meeting with Committee regarding the draft Cancer Prevention and control
Rules of2024 Friday,2Tth September 2024. The request was acceded to.

2. The Committee noted that the Tourism Promotion Fund had provided for the Cabinet
Secretary as the Fund Chairperson and at the same time as the one overseeing the Fund,
which was noted to be an irregularity. In this regard, the Committee resolved to invite
Cabinet Secretary to appear and brief it on the said Regulations.

3.
MIN. DAA&GPCICDLR46I2O24 ADJOTJRNMENT
There being no other business, the meeting was adjourned at twenty Minutes past One O'clock.
The next meeting will be held on Thursday,26'h September 2024.

SIGITIED: .......... ).: r.{',

THE HON. SAM L CHEPKONGA, CBS, M.P.
CHAIRPERSON, OMMITTEE ON DELEGATED LEGISLATION

DATE

,)
t.l.*
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MINUTE F 47r'rl SITT GO TH COMMITT EONDE ATE

AY s' Au UST 024 R ir42l tl
AI'ION ELT) ON WBDNE I

E,GIS

FL oR, BUNGE TOWER AT 10.00 A.M.

3. 'l'he Hon. Robert Mbui, CBS, M.P'

4. The Hon. Maj. (Rtd). Abdullahi Bashir Sheikh, M P'

5. l'he Hon. John Paul Ntwirigi, M.P.

6. The Hon. Jared Okello OdoYo, M P'

7. 'fhe Hon. Kibet Kirui Komingoi, M P'

8. The Ilon. Maj. (Rtd). Dekorv Barrow Mohamed, M'P

9. The Hon. Gideon Kipkoech Kirnaiyo, M P'

10. The Hon. Geoffrey Kariuki Kiringa Ruku, M'P'

I l . The I lon- Pauline Lenguris, M.P.

APOLOG s
The Hon. Julius LekakenY Ole Sunku Ii, EGH, EBS M.P

Nicholas S. Tindi Mwale, M.P.

Joyce Karnene, M.P
Yakub Adow Kuno, M.P.
Paul Chebor, M.P.
Joseph Karnau MunYoro. N4.P

Innocent Mugabe, M.P.
Charles Mamwacha Onchoke. M.P

Laura Arnina MnYazi, M.P.

Linet Chepkorir M.P.

IN ATTDNDANCE

TARI

PRI,I SENT
I . Thc Hon Sarnuel KiProno
2. t he Hon. Robert Gichimu

. The Hon.

. The Hon.

. The Hon.

. 'l'he Ilon.

. 'l he [-{on.

. l'he llon.

. The Hon.

. The Hon.
0. The [{on

l. Ms.
2. Mr.
3. Ms,
4. Mr.
5. Mr.
6. Ms
7. Ms
8. Mr.
9. Mr.
10. Mr

Esther Nginyo
Brian Langwech
lsabella Mwernbi
Silvanus Makau
Peter Barasa
Viola Saiya
Rahab Chepkilim
Valerian Pascal

Daniel Psirmoi
Noah Chenrweno

Chepkonga, CBS' M.P. ChairPcrson
Githinji, M.P. Vice ChairPerson

Clerk Assistant I

Clerk Assistanl lll
Clerk Assistant Ill
Clerk Assistant lll
Legal Counsel II
Research Officer lll
Audio Officer
Hansard Officer [ll

Media Relations Officer II I

Serieant-At-Arms

I
2
J
4
5

6
7
8

9
I

SECR

NATION AI, TREAS URY AND ECONOMIC PLANNING

I . Mr. Musa KathenJe

2. Mr. Joseph Ngugi
Director, M& Fiscal Affairs, National Treasury

Director Plann ing, National 'l'reasury

Director Planning, National Treasury

I

TH

3. Mr. Samuel Wambugu



MIN. DAA&GPCICDL/29812024 PRtrI,IMINAIIIES
The Chairperson called the Meeting to ordcr at r0.20 a.nr, and said a word ofprayer. He then
welcomed all to the rneeting followed by a round ofintroduction.

4. Ms. Judy Magu - Principal konomist, Nationai .l-rcasury

AGNND.A

l. Prayers
2. Prelinr inaries
3. Adoption ofthe Agenda
4. Confirrnation of minutes
5. Mafters arising
6. Bricfing^ by thc l,rincipal Secretary, the National Treasury & Econontic planning

on th-e_ Stalcment regarding irrcgurar and i[cgar grant oi tax exemptions to thi
Bluc Nile Itolling Mirrs Limitcd company undcithJspcciar operatinj Irr"-ur'o.k
Agrccment.

7. Any Other Business; and
8. Adjournment.

MIN. DAA&GPC/CDLI3OI 12024 BII,IEFING tsY THE PITINCIPAL
SITCRETARY, NATIONAL
TIII]ASURY AND I)LANNING ON A
STATEMENT REGARDING
IRITEGULAR AND ILLEGAL
GRANT OF TAX EXEMP]IONS TO
THII BLUE NILE ROLLING MILLS
LIMITED COMPANY UNDER THE
SPICIAL OPtrRATING
FRAMEWORK AGREEMENT.

MIN. DAA&GPCICDI,/29912024 ADOPTION OF THE AGENDA
1l]: ."q:"d1 of thc nreering rvos adopted having been proposed by the Hon. Robert Gichimu
Githinji, M.P and seconded by the Hon. Maj. (I{td). Deiow L}an.ow Mohamecl, M.p.

MIN. DAA&GPCICDL/300/2024 CoNFIRMA.IION Or.MIr,{UTES
Minutes of the 46rr' sitting held on l'hursday, r 5rr, August 2024, were confirnred as an
accurate record of the proceedings having been proposed by the IJon. Roberr Gichirnu
Githinji, M.P and seconded by the l{on. Robert Mbui, CBS, M.p.

Dr. Chris Kiptoq CBS, Principal Secretary, the National TreasLrrl, and Economic planning
vide Letter reL rNT/coNF ?6g1014 *L"(zo) requesrerr to be represented in the rneeting b!
Mr. Musa Kathenje, Director Macro & Fiscal Affairs, The Nationil Treasury.

The committee acceded to the reqrest and was briefed on staternent regarding irrcgurar and
illegal grant of tax exenrptiors to the BIue Nire Ro[ing MiIs Lirn iteJ conrp1n1, inder the
Special Operating Fratnework Agrcement (SOFA).

l. In regards to the circunlstanccs under rvhich the tax excmptions on Income,
Corporate Tax, Value Addcd 'fax, Import Duty, Imporl Declaration Fee and
Railway Development Lcvy rvere granted lo BIu; Nileholling Mills Limited, thc
National Treassury responded as follorvs;
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l. That M/s Blue Nile Rolling Mills Lirnitcd is a cotnpany incorporated in Kenya

with Conrpany' Registlatiin No. 148925 and located in l'hika Town' The

Company in'tptrt, *i," rods to manufacture galvanized wirc (CI) for making

various steel Prodtlcts.
ll. That in 2018 throtrgh the Finance Act, 2018, tax larvs were amendcd to pl'ovide

for government to enter illto SOFA. The provisions \!'ere open to all sectors of

the econotnY and to anY investor.

Ill.ThatBlueNileRollingN4illsLilnited,giventheall]endmentsinthe.faxl-aws
amendrnents in 2018 negotiated and entered into (SOFA) with the Government

to support the investment and the expansion ofthe indrrstry' The Agreement was

,ign"j b"t*e"n the Ministry of Industrl', Tiade and.Cooperatives' Th-e National

Ti"asury and Planning "ni 
BIr" Nile Ilolling Mills Limited on l6th January'

2020 aiaan addendum to the agreement that was signed on 8rl'March 2022

IV. In the agreement, thc Governtnent collllnitted to provide the necessary

incentiveJ to facilitate the Company to manufacture galvanized wire The

Agreement provided a sunset for lower corporation tax for the first five years

frJm the date of signing the Agreement which ends in Decernber' 2024'

V. That Blue Nile Rolling Mills set up the Galvanized Iron Wire Manufacturing

project with expected -apital out lay ofover $19 million in phase l' Before.the

;et up of the Company, k"ny" ut"d to import the galvanized wire from China'

India, South Africa and olher countries'

Vt. That ihe increase in import duty of wire rods frorn lst luly ' 2022 impacted the

Company negatively considering wire rods are the main inputs fomon.uf"llt:
of gutu"nir"J wire that is used for rnaking various steels products' The EAC

Coincil, when it increased thc import duty on wire rods, also provided duty

remission for cotnparries tltat use wire rods as inPuts to manulacture other

products. In this llspecr, Blue Nilc ltolling Mills Limited was gazetted for

imporration of wire rods under the EAC Duty Rernission

VIl. That the introduction ofthe llxport and Investment Promotion Levy at 17'5 %o

on wire rods, on 2nd October 2023, rhe Ministry of Trade and Industry wrote to

the Attorney General seeking legal guidance on how to handle ongoing SOFA

agreements in view ofthe changing tax measures in the country' This led to the

lJgal advice frorn the Attorney Ceneral on lTrh November' 2023 ' The Lawyer

foi the Cornpany in a letter dated Z^tth Novernber 2023 REF No. 4A/6581/2023

wrote to the PS State department for Industry requesting for the feedback on the

legal Advice by AG of lTrr'November 2023'

In rcgards to the total valuc of tax exemptions that have beeu granted to Blue

Nile flolling Mills Limitcd so far and estimatcd value of the exemptions that will
have been lranted to thc Company on the expiry of thc Agrcement' the Nntional

Treasury respondcd as follorvs;
t. mat the actual total value of taxes, iees and levies including import duty that

has bcen exempted since 2020 to July 2024 are as tabulated below:

)

TOTAL TAX
EXEMPTED

SH

3

YEAR IDFVAT

2020 56 776,930

RDT,

5tt 776 930



2021

2022

t55,994,525 t3,653.i35 3,272,538 182,920,398

3,284,770 327,619,365277,283, 792 27,050, 803

2023 442,767,574 43,6s3789 4l,58t,627

232,43s,257 36,318,01 I I ,790,8 l4

99,929,749

s28,002,990

2024 290,544,082

TOTAL t,165,258,
078

120,675,938 1,385,863,765

II That the antount of taxes exelnpted under lhe Duty Renrission schenre frorn
2020 ro Jul5, 2024 is as pcr rhe table below:

YEAII IMPORT DUTY
H

2022 97 993 651
2023 505 206 0t5
2024

TOTAI-

322,682)t 7

925,881,783

III That the total revenue foregone
and the estimation ofthe total v
from August 2024 up to the end

since 2020 to July 2024 is Kshs 2,311,745,549
alue ofthe taxes, fees and levies to be granted
of the SOFA is about Kshs 4,8 I 5,738,91 4.4

3. In regards to thc contents of lhc agrcement betrveen the company and the
governmcnt, thc period for n,hich the companv shall cnjoy the iax excmption
under the agreemcnt and the implication thereoiin terms ofloss ofpubtic funds,
the National Treasury responded as lbllorvs;
l. The agreement was expected to last for a period of l0 years running frorn 2lst

January,2020 to 2030. During this tirne the company rvould enjoyl a reduced
rate ofcorporation tax at l0% for the first 5 ycars (This is expected to expire in
December, 2024); Dxernption of VAT on goods pur.chased locally or irnported

Il. That the.VAT exemption only applild on inputs and not on other goods
imported by the Company or sales ofthe rnanulaitured goods.Ill. That KRA had indicated that Blue Nile Rolling Mills Lirnited exports
galvanized wire to the following countries: Congo, Colornbia, Malawi, Soth
Sudan and Dorninican Republic.

As-lo rvhethcr the requiremcnts ofthe larv in granting tax exemplions undcr
(SOFA) to company were conrpried *ith and indicatc"thc pcrsons rhat were
responsible for approving the tax cxcmplions granted io tire Company, thc
National Trcasury respondcd that;

l. 'fhe requirenrcnt of larv in granting the tax exetnptions undel. SOFA wcre
conrplied with.

4
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III

IV

5

II

II

The SOI:A agieclllent was signcd by the Cabinet Secretaly for the National

Tteasury and icononric Planning and the Cabinet Secretary for the Ministry of

Industry, Trade and Investnlent'

The request for atty tax cxetlrptions ttndcr tlrc SOFA and in this case for the Blue

Nile are rccornrn"nd"d to the cabinet Secrelary National Treasury and Economic

Planrring for approval by the Cabinet Secretary, Ministry of Industry' Trade and

lnrestnr-"nts or tire Plincipal Secretary, State Department for lndustry lt is based

on tlris recomrnendation that the C;binet Secretary, the National 'I'reasury and

Economic Planning corrsiders and approves'

Applications are guided by Treasury CircularNo 9/2018 dated I 8th October 2018'

As for tlre number of employces cmplol'cd by the Company and the status of

comptiance rvith ensuing tax obligations by the Company, the National Treasury

submitted that;

The cornpany had ernploycd about one thousand and thirty (1030) Kenyans in

various levels, of whic'h; ttrirty (:O) employees serve at senior Management' sixty

fwe (65) serve at Middle l"ve'l Managelnent wllereas four hundred and eighty five

(485) employees are under Iower ntanagement'

The Cornpany had another four hundred and fifty (450) ernployees on contract

basis.

The Cornpany rvas tax cornpliant in all its tax obligations'

In rcgards lo the Nunlbcr of Conrpanics dcaling rv-ilh the manufacture

g"tuaIiring rvirc/sfeel production that wcrc currcntly cnjoying tax cxemptions

ind the v-alue of thc invcstmcnts of thc Company, the National Trcasury

rcspondcd as follows;

l. That there were about four (4) other Companies that were set up later to- 
*unufu"tl.'r" galvanized wire and rverc affected by the increase in Import Duty

rate on wire iods trnder duty remission upon recomrnendation by the Ministry

of Investment, Trade and Industry'

ll. That currently, the Ministry has only three companies under duty remission

."h"r. nur"iy; Roofings Kenya Lirnited, KD Wire products Limited and

Blue Nile Rolling Mills Limited.

Iil

6

7. In regards to the Status of other existing Special Opcrating Framework

Agrecments and thcir impact on the economy' the National TreasurY resPonded

as follows;

I. 'fhat there were otller two SOFA arrangenrents namely: -

a) Positivo that signed an agreement in 2019 but operation never kicked

off, and

b) Moderna human vaccine manufacturing company that has also not

conrtnenced the opcration in Kenya'

5
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ll. That SoFAs are tairored agreenrents between Governr,ents and nranufacturing
entities that provide a structured operational environment.

IIL That these agreernents are designed to stilxurate industriar growth by addressing
specific needs of the manufacturing sector. By fosiering a conduciv!
environrnent for manufacturers, SOFr',s play a criticai role in boosting econornic
grolvth.

lv. That on the Economic lmpact, the Nationall'reasury subrnitted that SoFAs had
enabled job creation in the country through iti favorabre concritions that
encourage the expansion of existing nranufactLrring operations and the
estabrishrncnt of new ones. That SoFAi have red to increased Industriar output
with reduccd costs and improved efficiencies.

8. In regards to any mattcr-that the Committee may deenr nppropriate, theNational Treasury submitted as follolvs;

I. That.Kenya is a signatorl, of the East African Community protocol on the
establishnrent of the East African Custorn Union signej on :0,r, day oi
Novernber 1999.

II That' further, arricre g ofthc EAC Treaty srares provides for the estabrishmcnt
of organs and lnstitutions of the Cornlnunity ,rlri.h include EALA, Sectoral
Conrnr ittees atnong otilers.

lll. 'fhat the institutions make decisions rvhich ar.e binding to EAC and based on
this, Ken1,a irnplentents such decisions on duty renrission.

IV That in rega'd to Dornestication, the 'r'reaty of thc East African community
shall lrorr the date of pubrication o|that Aci in the cazette orthe Comrnunitl,
have the force of larv in Kenya.

V. That the National TreasurY wrote to the State Department for. Industry on lgrhJtty, 2024 to r.eview. the Special Oper.ating Framework Agt.eem;nts andprovide policy direction on the ongoing Special Operating Framework
Agreements.

VI. That Kenya revenue Authority had begun the audit process of Illue NileRolling Mi,s Limited. The Authority i"nt out the notice of intention to
conduct a post clearance audit for rhe pcriod 2019 to June 2024 on l5rtrJuly
2024.

vll rhat an audit entry nreeting had been herd at the Brue Niie Roring MillsLimited prenrises in Thika and that physical audit had been scneAil"a to
conlnlencc on N4onday lgrr,August 2024 and was envisioned to conclude thephysical inspection of docurnents and have prelirninary position by end of
August 2024.

Upon deliberations, the Contrnittee lnade the following observations;-

i. The Comluittee observed that Special Oper.ating Framework Agrecmcnt made
between the Ministry of Industry,, Tiaac aia lnvestment, The National
Treasury & Economic planning ancl lllue Nile Rolling Mills Limited u,as

6



entered into on lSil'day of Dccentber'2019 and was subsequently variously

signed by the Parties on diff"t"nt dates on; l6tr'January 2020' 2l't January

).62n uni 30rl' .lantrary 2020. The Agreement was variously entered into by all

parties and witnessed thereto

ii. Tlre Comrnittee also observed that the First Amendnrenl Agrcement sought to

arnend an agleement that was signed on l6'h January 2020' an agreement

whichisnon.existent.Theatnentlmcntrvasalsovariouslyenteredintoon
Jiff"r"n. ,tut"t, 8d' f\4arch, 2022, l)n' March,2022 and l6'h March' 2022'

iii. The conrmittee also noted that the recital ofthe special operating Frameu'ork

Agreement made between the Ministry of Industry, Trade and lnvestment' The

Nitional Treasrtry & Econotnic Planning and Blue Nile Rolling Mills Lirnited

did not contain amendtnents in 2018 Finance Act which was its basis' but was

rather based on the Big Four Agenda ltems'

iv. The Comlnittee noted that the Special Operating Framework Agreement was

reached to, pursuant to a Larv, consequently rnaking it a statutory instrument

which ,,vas supposed to be tabled in parliament for approval in line with

section ll of ihe Statutory lnstrutnents Act Cap 2A' however' this was not

complied with.

v. The Contmittee noted that Special Operating Framework Agreement had a

confidentiality clause, yet it is a document lnade pursuant to law and therefore

it shouldn't be exempted from other applicable laws'

vi. 'l'he cornntittee further observed thal the special operating [ranrework

Agreenrent was cxcluding Blue Nile and Rolling. Mills Company frorn other

colnpeting parties, a fac-t that is in contravention of section 5(l) of the

Statutory Instrunlcnts Act Cap 2A

vii. The cornmittee observed that the National Treasury and Eco-nomic. Plannin^g

was being guided by Treasury Circular No 9/2018 dated l8th October 2018'

but no piv'e of it being tablid and approved by Parliament as per Statutory

Instruments Act was provided for it to be operational'

10. Arising from the concerns highlighted by the Mernbers, the resolved that:

l. The whole process rvith which the Special Operating Framework Agreement

made between the Ministry of lndustry, Trade and Investment' The National

Treasury&EcononticPlanningandBlueNileRollingMillsLimitedwas
made was in violation of the provisions of Statutory instrument Act

2. Consequently, the Committee resolved to invite the Ministry of Industry'

Trade and Investment' Kenya Association of Manufacturers and Blue Nile

Rolling Mills Limited to appear before it to give more information on the

Agreement.

MIN. DAA&GP C I CDLI 302 12023 AI\ry OTHER BUSINESS

The Committee was informed of a meeting to consider the draft Regulations by the Capital

Markets authority scheduled to be held on 22nd August 2024'

7
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MrN. DAA&GPCyCDLB $ no2*

Therc bchrg no othcr busines$ the mccting was adjoumed at Twcnty Minutcs to One
O'clock. The ncxt meaing wl bc held on Thurday, 22t August, 2024.

ADIOI'RNMEI{T

SIGNED: .........

TIIE IION. CHEPKONGA, CBS, M.P.
CHAIRPERSON, MMITTEE ON DELEGATED LEGISLATION
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INUTES OF THE 49TII SITTIN OFTHE COMMITTEE ON DELEGATEDM
ATION HELD ON WEDNESDAY. 18TH SEPTEMBER. 2024. IN ROoM 26. 5rrlLEGISL

FLOO R. BUNGE TOWER AT TO.O() A.M.

PRESENT
l. The Hon Samuel Kiprono Chepkonga, CBS' M.P. Chairpcrson
2. The Hon. Robert Gichimu Githinji, M.P. Vice Chairperson
3. The Hon. Robert Mbui, CBS, M.P.
4. The Hon. Julius Lekakeny Ole Sunkuli, EGH, EBS M.P

5. The Hon. Joyce Kamene, M.P
6. The Hon. Charles Mamwacha Onchoke. M.P

7. The Hon. Maj. (Rtd). Dekow Barrow Mohamed, M.P.

8. The Hon. Kibet Kirui Komingoi, M.P.
9. The Hon. Geoffrey Kariuki Kiringa Ruku, M.P.

10. The Hon. Gideon Kipkoech Kimaiyo, M.P.

I l. The Hon. Pauline Lenguris, M.P.
12. The Hon. Laura Amina Mnyazi, M'P.
13. The Hon. Innocent Mugabe, M.P.

APOLO GIIS
l. The Hon. Nicholas S. Tindi Mwale, M.P.
2. The Hon. Maj. (Rtd). Abdullahi Bashir Sheikh, M.P.
3. The Hon. Jared Okello OdoYo, M.P.
4. The Hon. John Paul Mwirigi, M.P.
5. The Hon. Yakub Adow Kuno, M.P.
6. The Hon. Paul Chebor, M.P.
7. The Hon. Joseph Kamau Munyoro, M.P
8. The Hon. Linet Chepkorir M.P.

IN ATTtrNDANCE

SECRETARIAT
l. Ms. Esther Nginyo
2. Mr. Brian Langwech
3. Ms. Isabella Mwembi
4. Mr. Silvanus Makau
5. Mr. Peter Barasa
6. Mr. Valerian Pascal
7. Mr. Daniel Psirmoi
8. Ms. Viola Saiya

AGFNDA

l. Prayers
2. Preliminaries
3. Adoption ofthe Agenda
4. Confirmation of minutes
5. Matters arising
6. Meeting wittr the fotlowing stakeholders regarding the statement on irregular and illegal

grant oitax exemptions to the BIue Nile Rolling Mills Limited company under the Special

Operating Framework Agreement.

Clerk Assistant I
Clerk Assistant III
Clerk Assistant III
Clerk Assistant III
Legal Counsel II
Hansard Officer III
Media Relations Officer III
Research Officer III
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i. The Principal Secretary, State Department for Industry'
ii. The BIue Nile Rolling Mills Limitcd' and

iii. The Kenya Association of Manufacturers'
7. Any Other Business; and

8. Adjournment

MIN. DAA&GPCICDLI3III}O2A PRELIMINARIES
TheChairpersoncalledtheMeetingtoorderatl0.25a.m.andrequestedHon.Charles.Mamwacha
onchoke. M.P to say a word of pra"y"r. He then welcomed alt to the meeting followed by a round of

introduction.

MIN. DAA&GPCICDLBNNO24 ADOPTION OF THE AGENDA

The agenda ofthe meeting was adopted having beenproposed- by the Hon' Julius Lekakeny Ole

Sunku-li, EGH, EBS M.P and seconied by the Hon Charles Mamwacha Onchoke' M'P

MIN. DAA&GP CICDLf],3NO24 CONFIRMATION OF MINUTES

tvtinutes ofthe 48th Sitting held on Tuesday, l7s September 2024,were confirmed as an accurate

record of the proceedingJaving been proposed byihe Hon' Joyce Kamene, M'P and seconded by

the Hon. Pauline Lenguris, M.P'

MIN. DAA&GPCICDLI3I4I2O}4 MATTERS ARISING

Arising from MIN. DAA&GP C]CDU3O7:2O24, it was noted that;The committee had requested the

Reguliions-making authority to submit co*eciion ofthe Regulations on Tax Procedures (electronic

Ta| lnvoices) Regullations, 2b24 by Thursday, lgrh September,2024 on the issues that it had raised'

MIN. DAA&GP CICDLI3I5I2O24 MEETING WITH TIIE INVITED
STAKEHOLDDRS RtrGARDING THE
STATEMBNT ON IRREGULAR AND
ILLEGAL GRANT OF TAX
EXEMPTIONS TO THE BLUE NILE
ROLLING MILLS LIMITED COMPANY
UNDER THE SPECIAL OPERATING
FRAMEWORK AGREEMENT'

The committee was informed that the invited stakeholders listed below could not attend and had all

submitted written requests to reschedule the meeting'

i. The Principal Secretary, State Department for Industry'

ii. The Blue Nile Rolling Mills Limited, and

iii. The Kenya Association of Manufacturers'

The Committee noted that the Kenya Association of Manufacturers had written requesting that the

.""trg ;.;r"h"Jut" to Z* OiiiJr,ZOZq allow them conclude on the report for presentation on the

Statement. In addition, Sfr" Nil" Iiolting Mills Ltd had written to the Committee through their

lawyer, Ahmednassir Abdullahi 
- 
iiai.utiig that they would not be able to appear before the

committee owing to un.uoiluui" circuirstances and forwarded their written response for

consideration. Further, the Co..iit". took note of a letter from the Ministry of Investments, Trade

and Industry seeking for guidan"" on tt 
"i, 

upp"arance due to a case filed in High Court of Kenya by

Mr. Apollo Mboya. The Corn,.iti""-i.roiu"d io pro"""d with the consideration of the Statement due

to reporting timelines as directed by the House..
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The committee took note of the submission by the Blue Nile Rolling Mills Limited and upon

deliberations, it made the following observations;

i. The Agreement qualified as a statutory Instrument because it was executed under an

Act of Farliament within the meaning of Section 2 of the Statutory Instruments Act.

consequently, it should have been piesented before Parliament in accordance with

Section t t1t)'of the Statutory Instrument Act. Since it was never tabled, it lapsed as

stipulated by Section I l(4) ofthe same Act.
ii. The Committee also notid that the further amendment to the Agreement was null and

void since it was amending a non-existent agreement which it cited that it came to

force on l6s lanuarY,2020.
iii. The Committee noted that the tax exemptions were required to be reported to the

Auditor General, as provided for by Article 210 of the Constitution'

iv. The confidential clause ofthe Agreement would have shielded the organization from

parliamentary oversight.
ihe commitiee also noted the absence of clear guidelines for entering into a SOFA

agreement, as well as a lack of defined regulations to govern the agreement's

operations.
The Committee also observed that the agreement was variously dated'

The committee noted that the Agreement was null and void abinitio as it was not

presented to Parliament for approval.

Consequently, the Committee resolved to consider and adopt its report to the House on Tuesday, 246

September, 2024.

MIN. DAA&GPC!CDL13[6|2O2+ ADJOURNMENT
There being no other business, the meeting was adjourned at Twenty Minutes Past One O'clock. The

vl.
vii.

next meeting will be held on Thur day, l9d' September 2024.

SIGNED

THE HON. SAMUEL C KONGA, CBS, M.P.
CHAIRPE COMMITTEE ON DELEGATED LEGISLATION

I
RSON.

ilK..&..fu.!r:.!*!).2a
DATE:...
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MINUTES OF THE 451'II SITTING OF THE COMMITTEE ON DELEGATED
LEGISLATION HELD ON TUESDAY l3'rrr AUGUS.I. tN ROOM 23 5T2024

FLOOR. BUNGE TOWER AT TO.OO A.M.

PRESENT
I. The IIon Samuel Kiprono Chcpkonga, CBS, M.P. Chairpcrson
2. Thc IIon. Robcrt Gichirnu Githinji, M.P. Vice Chairperson
3. 'I'he Hon. Roberl Mbui, CBS, M.P.
4. The Hon. Julius Lekakeny Ole Sunkuli, EGH, EBS M.P
5. The Hon. Nicholas S. Tindi Mwale, M.P.
6. Thc Hon. John Paul Mwiligi, M.P.
7. The Hon. Gideon Kipkoech Kirnaiyo, M.P.
8. The Hon. Kibet Kirui Komingoi, M.P.
9. The Hon. Jared Okello Odoyo, M.P.
10. The Hon. Joyce Kamene, M.P
I l. The Hon. Yakub Adow Kuno, M.P.
12. The Hon. Paul Chebor, M.P.
13. The Hon. Joseph Kamau Munyoro, M.P
14. The Hon. Innocent Mugabe, M.P.

APOLOGIES
l. The Hon. Maj. (Rtd). Dekow Barrow Moharned, M.P.
2. The Hon. Charlcs Mamwacha Onchoke. M.P
3. The Hon. Pauline Lenguris, M.P.
4. The Hon. Maj. (Rrd). Abdullahi Bashil Sheikh, M.P.
5. The Hon. Geoffrey Kariuki Kilinga Ruku, M.P.
6. The Hon. Laura Amina Mnyazi, M.P.
7. The Hon. Linet Chepkorir M.P.

IN ATTENDANCE

SECRETARIAT
l. Mr. Brian Langwech
2. Ms. Isabella Mwembi
3. Mr. Silvanus Makau
4. Ms. Elsie Cherop
5. Mr. Peter Barasa
6. Ms. Rahab Chepkilim
7. Mr. Valerian Pascal
8. Mr. Daniel Psimroi

Clelk Assistant III
Clerk Assistant III
Clerk Assistant III
Legal Counsel II
Legal Counsel II
Audio Offrcer
Hansald Officer III
Media Rclations Ot'ficer III

THE NATIONAL TREASURY AND ECONOMIC PLANNING
l. Mr. Musa Kathenjc
2. Mr. Joseph Ngugi
3. Mr. Samuel Warnbugu
4. Ms. Judy Magu

Director, M& Fiscal Affairs, TNT
Dilector Planning, TNT
Director Planning, TNT
Principal Economist, TNT
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AGENDA

l. Prayers
2. Plelirninaries
3. Adoption of tl.re Agenda
4. Confinnation of minutcs
5. Matters alising
6. Briefing by the Principal Sccrctary, the National Treasury & Economic Planning

regarding the following-
i. Thc statcmcnt regarding irregular and illegal grant of tax exemptions to the

Blue Nile Rolling Mills Limited company under the Special Operating
Framework Agreement.

ii. The Tax Procedures (Electronic Tax Invoices) Regulations,2O24, and
iii. The Income Tax (Charitable Organizations And Donations Exemptions)

Rules, 2024
7. Any Other Business; and

8. Adjournment.

MIN. DAA&GPCICDLI292/2024 PRELIMINARIES
The Chairpelson called the Meeting to ordcr at I 0.21 a.tn. He then lequested the Vice
Chairperson lo say word of prayer then welcomed all to the meeting followed by a round of
introduction.

MIN. DAA&GPC/CDLI293I?Oa4 ADOPTION O[ TIIE AGENDA
The agenda ofthe nrccting was adoptod having becn proposcd by the Hon Julius Leakey C)lc

Sunkuli, EGH, IIBS M.P and seconded by the llon. Nicholas S. Tindi Mwalc, M.P.

MIN. DAA&GPCICDLI?g4I2O2A CONFIRMATION O['MINUTES
Minutes of the 44d' Sitting held on Wedncsday, 7tr'August 2024, were confinned as an

accurate record of the proceedings having been ploposed by thc Hon. Yakub Adorv Kuno,
M.P and seconded by the Hon. Gideon Kipkoech Kirnaiyo, M.P.

MIN. DAA&GPCICDLI295I2O24 THE STATEMT]NT REGAITDING
IRREGULAR AND ILLEGAL
GRAN'I'OF TAX EXEMPTIONS TO
THE BLUE NILE ITOLLING MILLS
LIMITED COMPAI\IY UNDER TIIE
SPECIAL OPEIIA'I'ING
TRAMEWORK AGREEMENT.

Dr'. Cluis Kiptoo, CBS, Principal Secretary, thc National Tteasury atrd Ecouomic Planning
Vide Letter ref. TNT/CONF 2681014 "L"(l l) requested to be represented in the meeting by
Mr. Musa Kathenje, Director Macro & Fiscal Affairs, The National Treasury.

The Committee acceded to the request and was briefed on statement regarding irlegular and

illegal grant of tax exemptions to the Blue Nile Rolling Mills Limited company under the
Special Operating Framework Agreement (SOFA) as follows-

l The circumstances under which thc tax exemptions on Income, Corporate Tax,
Value Added Tax, Import Duty, Import Declaration Fee and Railway
Development Levy were granted to Blue Nile Rolling Mills Limited.
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i. trVs Blue Nile Rolling Mills Limited is a company incorpot'ated in Kenya and

located in Thika Town. The Company itnports wire rods to manufacture

galvanized wire (GI) for making various steel products.

ii. In 2018 thlough the Finance Act, 2018, tax laws were amended to provide for
governnrent to enter into SOF'A to provide various tax incentives: income tax at

the rate to be agreed between the Govelment and the taxpayet through SOFA,
exemption from VAT on imported goods VAT Exemption, Import Declaration
Fee and Railway Development Fee to suppoft the growth of the industries. The

provision was meant to give the Govemment a chance to negotiate the

deliverables from thc prospective company that intends to enter into the SOFA
with the Govemment in exchange of tax incentives.

iii. Btue Nile Rolling Mills Limited took the opportunity of the tax laws

amendments in 2018 and entered into (SOFA) with the Govemment to support

the investment and the expansion of the industry. The Agreernent was signed

between the Ministry of Industry, Trade and Cooperatives, The National
Treasury and Planning and Blue Nile Rolting Mitls Limited on l6th January,

2020.
iv. The Agreement provided various tax incentives such as VAT exemption,

Railway Development Levy and Import Declaration Fee on inputs used for the

manufacture of Gl wire. Further the Agreement provided for lower corporation
tax at l0% for the first five yearc from the date of signing the Agreement which
would end in December, 2024.

v. In the Agreement, the Government committed to provide the necessary

incentives to facilitatc the company to manufacture galvanized wire.
vi. Btue Nile Rolling Mills befole setting up the Galvanized Lon Wire

manufacturing project with expected capital out lay ofover $19 million in phase

l, applied for tax incentive to be provided under SOFA. The company is first of
its kind in manufacturing scctor to be set up in Kenya, with a technology

transfer from India and China. Before the company was set up, Kenya used to

import from China, India, Egypt, South Africa and other countries the

galvanized wire. Hence, this was a 100% import substitution project.
vii. The increase in import duty of wire rods from lst July, 2022 impacted the

Company negatively as these are the main inputs for manufacture of galvanized

wire that is used for making various steels products. The EAC Council increased

the import duty on wire rods and also provided duty remission for companies

that use the goods as inputs to manufacture other products. The duty temission
is a regional arrangement that applies to Partner Sates under the EAC Members

States and enables eligible companies to be gazetted to import the wire rods

under the EAC duty remission. In this respcct, Blue Nile Rolling Mills Limited
was gazetted for impofiation of wire rods under the EAC Duty Remission.

viii. Secondly the intloduction of the Export and Investrnent Ptomotion Levy at 17 .5

% of the Customs value on wirc rods also impacted the Cornpany negatively.
Considering the Goverrment had entelcd into SOFA with the Company it was

bound to honour the Agreement as advised by the Attorney General

The total valuc of tax cxcmptions that have bcen gratttcd to Bluc Nilc Ilolling
Mills l,intited so far and cstimatcd value of the exemptions that rvill ltavc becn

granted to the Company on the cxpiry of the Agrcenlcllt,
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i. 'l'he actual total value of taxes, fees and levies including impoft duty tllat has
been exempted so far will bc provided later afiel consultation with Kenya
Revenue Ar.rthority.

ii. The estimation o[lhe total value oftl.re taxes, fees and levies to bc granted lrorr
lst July 2024 up to end of the SOFA nray not be possible as it depends on the
company continuation in existing in Kenya.

3. The contcnts of the agrcerncnt betwcen thc company and the government, thc
pcriod for which thc company shall cnjoy thc tax excmption urrdcr thc
agreenrcnt and the implication thcrcof in tcrms of loss of public funds.
i. The agreement was expected to last fol a period of l0 years rurming frorn 2lst

January, 2O20 to 2030. During this time the company would enjoy: a reduced
rate of corporation tax at l0oZ for the first 5 years (This is cxpected to expire in
December, 2024); Exemption of VAT on goods purclrased locally or imporred
for use in the implementation of the project; Exemption flom the Import
Declaration Fee; and Railway Developmenl Levy for the l0 years on goods
imporled for the implementation of the project. The Govemment has committed
to bear any adverse changes in taxation in respect to the incentives undel the
SOFA for ten years from the cornmencen'rent date of thc Agreelrent.

ii. It should be noled that VAT exemption only applies on inputs and not on other
goods in,ported by the Company or sales ofthe manufactured goods.

iii. Further, the company will not pay import duty and also Export and Investment
promotion Levy. As indicated above, at the tinre of signing the SOFA, import
duty rate of wire rods was duty free as well as thele was no Export and
Investn.lent Plomotion Levy. The granting of irnport duty remission came into
ell-ect rvhen the import duty on wile lods was increased and oflcr issuance of the
legal advice from the Attomey Genclal on the implementation of thc SOFA
commitments by the Goverrulent.

iv. Tlrere was no loss anticipated to public funds as this ruanufacturing set up would
not have been executed without tliese incentives as it would have been difTicult
to compete with the inrporls from China. Today as per the records, Kenya has

become a net exporter ol GI wire produced by the Blue Nile Rolling Mills
Linrited. The company exports nearly 40%o of its production to COMESA
countries.

4. Whethcr thc requircmcnts of thc law in granting tax excmptions under (SOFA)
to company werc complied with and indicate the persons that were rcsponsible
for approving the tax excnrptions granted to thc Company.

The requirements of the law in glanting the tax exemptions under SOFA were complied
with. The people that were involved in granting the tax exemptions were the Cabinet
Secretary for the National Treasuly and Planning and the Cabinct Secretary lbl the
Ministry of Industry, Trade and Cooperatives. 1'hey both signed the SOFA.

5. The nurnbcr of cmployccs eruploycd by the Company and the status of
conrpliance with ensuing tnx obligations by the Company.

The company has employed about 1000 Kenyan. The company is tax compliant. SOFA
audit by KRA has been conducted and it has been found to be in compliance with the
commitment therein. Kenya Revenue Authority conducts regular audits on the goods
impo(ed undel duty remission. Cunently Kenya Revenue Autholity is conducting a post
clearance Audit on goods imported undel duty remission.
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6. 'I'lrc Numbcr of Conrpanics dcalirrg with the manufacturc galvanizing wire/stccl
production that werc cut'rcntly enioying tax cxcmptions and tlte valuc of the

invcstrnents of thc Cornpany.

By January 2020, at the time of signing of SOFA, there was no ptoducet' of
galvanized wir.e. The investnrent by the company rvas a 10096 impofi substitution.

Latel there were about 4 other companies that were set up to manufactule galvanised

wire aucl wer.e allected by increase in import duty rate of wire rods. These coupanies

were gazettcd to impoft wire rods under duty remission. At the time of gazetting the

inrpoftel of wire rods under duty remission in October, 2023,lhe numbet dropped and

some may have relocated to neighboring Countries. Curlently, we only have three

conrpanies under duty renrission schelne tramely: Roofings Kenya Limited; KD wire

Products Limited; and Blue Nile Rolting Mills Limited.

7. Thc Status of other existing Special Opcrating Framcwork Agrcenrcnts and their
impact on the econonry.

i. There were other two SOFA affangements namely: - Positivo and Modema

human vaccine manufacturing conlpany. Moderna had not commenced the

operation in Kenya.

ii. SOFAs are tailored agreements between Govemments and manufacturing

entities that lxovide a structured operational envirorunenl. These agreements are

designed to stimulatc industlial glowth by addressing specific needs of the

nranufacturing sector. By fostering a conducive environment for manufacturers,

SOFAs play a critical role in boosting economic glowth.

8. Upon deliberations, the Committee made the following observations, that-

The following documents that were leferred to in the rcsponse were not

annexed for scrutirry-

a) A copy of the duly executed agleement between the Ministry and the

exempted Company,
b) A copy ofthe duly executed amendment to the original agreernent'

c) A copy of the Legal advice by the Attomey General

d) Evidence on the ownership or thc beneficiary company including company

dilectors and the shareholders.
e) Thc relevant Gazette Notices in respect to implementation ofthe agreenrent.

lll.

Thele was need to know whether EAC tleaty enfolcing the Agreement had

been dornesticated as required by law.
There was also need to understand whethel the Agreelnent was submitted to

parliament as stipulated in the Starutory Instrunents Act since it has some

element of Legal [nshument.
Thele was a disconnect in responding to Questions 2 and 5 in the statement.

While the Authority admitted that it would not be possible to give the total

value of taxes, fees and levies that had been exer.npted, the same authority

alleged that the company was tax compliant.
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Arising frorn the concerns highlighted by the Mernbers, the Committee was of
the opinion that the questions raised were not responded to sufficiently. It was
resolved that the matter be deferred to Wednesday, 2l sr August, 2024 to allow
the National Treasury to adequately prepare and Provide sufficient response to
the statenrent and bc accornpanied by the Principal Secretary.

UEL CHEPKONGA, CBS, M.P.
CHAIRPERSON, COMMITTEE ON DELEGATED LEGISLATION

MIN. DAA&GPCICDL/29612024 BRIEFING ON THE TAX
PROCEDURES (ELECTRONIC TAX
IIWOICES) REGULATIONS, 2024
AND THE TAX PROCEDURES
(ELECTRONIC TAX INVOICES)
REGULATIONS, 2024

The Committee was notified vide letter ref KRA/5100215(11146) that Mr. Humpley
Wattanga Mulongo, Commissioner General, Kenya Revenue Authority who was to brief the
Committee on behalf of the Principal Secletary on the Regulations, had requested to further
delegate the task to Mr. Maurice Oray. The Comrnittee declined the request and resolved to
defer the matter to a later date when the Principal Secretary will available for the brief in
Person.

MIN. DAA&GPC|CDU297|202+ ADJOURNMENT
There being no other business, the meeting was adjourned at Twenty Five Minutes past
twelve O'clock. The ne ng will be held on Wednesday, 2l 't August, 2024.

m;:;1
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COMMI'I'TE E ON DF],I,F],GATED I,EGISI,A'I-ION

DATE,1u.\?.1. l.*JveNur, ...h.er p.llr l'8 .........TIME

ADOPTION OI.'TIIE REI'ORT ON REQUEST F'OR A STATEMENT ON IRREGULAR
AND II,I-EGAI, GRANT OF TAX EX-EMPTIONS'I'O THE BLUE NII,E ROI,I,ING
MII,IS LIMI'I'ED COMPANY UNDER TIIE SPECIAI, OPERATING I'RAMEWORK
AGREI]MENT.

TURESNAME
The Hon. Chepkonga Kiprono Sarnuel, CBS,
M.P, Chairperson (
The Hon. Githinji, Robert Gichunri, M'P.
Vice-Chairperson

3 '['lre I lon. Mbui, Robert, CBS, M.P

'l'he Ilon. Sunkuli.lLrlius [,ekakcnl', l'](;ll,EBS,Ml'l \

l) 'fhe I Ion. Ma j. (lttd) AbdLrllalri Bashir Sheikh, M.l'

(i 'flrr. H,rrr. \,l s irigi, .l,rlrrt l'irtrl. \4.1'

'fhc Horr. Karncne, Jovt e, Nl.1,

li -l'ho llon. Mu'ale, Niclrolas S.'l'irrdi, NI.l'}

9 'l'he Hon. Odoyo, Jarcd Okello, M.l'

lo l-hc Hon. Konringoi, Kitrt l(irtri, M.l'

tl 'l'he Horr. Mai. (Ittrl.) I)ckr>rv lJarrorr Nluhanred, Nl.l' | 
- r!t- \

t,/
I ..1 'flre Hott. Munyoro, .Lrstplt Kamatt, M.l'

l3 'l'he llon,(l)lt,) Kirtraiyo, (iitlcon l{ipkoech, M.l' q,(,
l! 'l'lre I lon. Iluku, (iurfliey Iiaritrki Kiringa, M.l'.

I

I 5 'l'lre I lon. (lhePkorir, Lint't, M.l)

t6 'l-he I Ion. (-hetxrr, I'aul, M.['

'ti '['he I lon. Lenguris, I'rrulinc, M.P

'fhe I Lrrr.(l)R,) Mautrvaclta On< hokt' ('lrarlcs, N{.1'

)
lli

l9 'l'lrt. ll,,rr. Yirkrtlr, ,\rl,'s lirrrr,r, M.l)



io 'f he I lon. Mnyazi, Arnina Laura, M.l)

2l 'fhe Ilr>n. Mugabe, Innocent Maino, M.P
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Rottimg idftlts[H
Kifaru Steel

SPECIAL OPERATING FRAMEWORK AGREEMENT

BETWEEN

THE MINISTRY OF INDUSTRYi IRADE AND

COOPERATIVES;

THE NATIONAL TREASURY AND PI,ANNING;

AND

BLUE NILE ROLLING MILLS LN,IITED



fhe Speciol operoting Fromework Agreemenl (hereinofler referred lo os

"Agreernenl") enlered into lhis l8th doy of December'2Ol9 between lhe
Minisiry of lndustry, Trode ond cooperotives of Kenyo with its regislered office
locoted in the Notionol Sociol Security House Block'A', Weslern Wing 234 Floor,

P.O. Box 3O4l B{Ol OO, Noirobi; ond The Nolionol Treosury, with its regislered
office locoled in the Treosury Building, Horombee Avenue, P.O Box 30007{010O,
Noirobi (hereinofler refened to os "Ministries").

ond

BLUE NltE ROttlNG MILLS LTD, o limited liobility compony incorporoled in
occordonce with lhe lows of the Republic of Kenyo, ond whose oddress for the
purposes of lhis ogreement is P.O. Box 1667-00100, Noirobi, Kenyo (hereofler
eferred lo os lhe "Compony" which expression sholl where the context odmits

.. rclude ils successors ond ossigns).

WHEREAS:

A. The Minisiry of lndustry, Trode ond Cooperolives of Kenyo {MolTC}
(hereinofler refened to os "Minislry") is the governmenl minislry responsible
for creoting on enobling environment for o globolly competitive,
susloinoble lndustriol, enterprise ond Co-operolive seclor in Kenyo lhrough
oppropriote policy, legol ond regulotory fromework.

B. The Notionol Treosury ond Plonning (NT&P) is the governmenl ministry
responsible for lhe formulotion, in'rplemenlotion, ond monitoring of mocro-
economic policies involving expendilure ond revenue ond; formuloting,
evoluoting ond promoting economic ond finonciol policies lhol focilitole
sociol ond economic development in conjunclion wilh other notionol
government entities.

C. BIUE NILE ROLLING MILLS LTD, o compony esloblished in 2O13, in sleel
monufocturing, troding ond export. The compony seeks to sel up o new
modern golvonizing wire produclion plonl by leveroging on its experience
in the industry thot will tronsfer new knowledge ond skilh, enhonce
produclion copocity ond increose compelitiveness of the Kenyon sleel
induslry.

D. Pursuont to lhe delivery of the Government's implementotion of the Kenyo
lnduslriolizolion Tronsformoiion Progromme to boosl the conlribulion of
monufociuring to GDP from the cunenl 8.5% lo 15% by the yeor 2022 under
the "Big Four" Agendo, The minislries of MotTC, NT & P, ond the Compony
(hereinofter colleclively referred io os the "Porties"| hove o shored
objeciive of promoting ond focililoting direct investment ond inclusive

2

economic grovrlh in Kenyo.





NOW, THEREFORE, lhe porlies hove reoched lhe following understonding:

Articb I
Project Description

Article 2
De/iyerobles

I . Monufocture golvonized wire
producls.

ond other sleel reloled components ond

l. As pod of the Notionor rndusiriorizotion policy Fromework ond in pursuir
of the Big Four Agendo, lhe Compony hos expressed iis commitmenl lo
the developmenr of lhe monufocturing secror ond steer rndustry. BLUE
NILE ROLLING MILLS LTD will invesl in Kenyo, in o golvonLing plonl,
monufocluring, promoting ond focilitoting employmenl, knowledge ond
lechnology tronsfer in the reloted industry.

2. The Compony is working wilh the Minislry of lndustry, Irode ond
Cooperolives wiih o view of putting up o new high-speed golvonizing
foclory in Kenyo, ol Thiko Town, Kiombu County, cosling on eslimoied
USg 19 million wilh on onnuol instolled copocity of 3O,OOO lons, locolvolue oddition io olmost 100% resulling io foreign exchonge
eornings/sovings estimoted ot USg lS million.

2 Ensure lh
supplied

of ihere is knowredge tronsfer, reseorch innovorion ond roco y
golvonized wire_

3' The gorvonized w're, if produced in odequore quontities wi, be o source
of inrermediote ond/or inputs reoding to increosed production of other
ouxiliory producrs thor incrude choin links, golvonized BRC, Erectriciiy
Pole stroiners, sheels, borbed wire, electric fencing, rozor wire, slople pins
omong olhers.

4. Ihe projeci will support lhe developmenl of fhe offordoble housing
inilioiive lhrough provision of golvonized wire for monufocture of building
moteriols ond the ogriculturol seclor through provision of form oncilbfproducls such os choin link ond borbed wire.

5' Creotion of direct emproyment io or reost 300 employees wiih odditionor
indirect jobs when fully operolionol.

6' Expond lhe gorvonized pront portforio to monufocture golvonized wir.eproducls to supporr the Kenyon ond Eost Africo community needs.z' Estoblish o comprehensive distribution network ro supporr the soles ondproducl stocking in response to morkel dynomics.
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Article 3
Projecl Benefits

Ihe benefits of lhis investment will include:l' Positioning Kenyo os o monufocruring hub in lhe region. rt will be possible

f"jrr,:H:ioffy."o ro.or .o.iponiu, 
"opoor. lo desisn ond

2.creoiion.,di,;;:"i;d',.,:.f 
;jtJ,o"producis'3' susloinobility ond supporl for Aulomolion, Technorogy tronsfer ond otherindustriol opplicolions in Kenyo;

4. Development of rese

[,",j,H:1+;',#,,.:$;#"H:,""il::,,[3:::"#L'Jr,,#3
5. progressive promotior

. sqlvonizo,io., 
""o oJo"J,l"J.llcontent 

such os locollv mode pockosins.
6. Promote business d

opportunries ,o o.r,o""Il'-?pmenl 
services by 

- 
giving Kenyons rhe

' ;:f***tJ fu ::':,r F'H::r,I:,,h:l;';.:;*"
8. Avoilobility ono ,o*"tljl" 

the 
leoion 

ond bevond.'

^ monufoctur.o,n *"nr"l?1-rocosl 
of sieel relqted products, locofly

v. tronsform the sieel indusrtry lo become o key pon Afncon ployer ondexpro* rhe huge o.porru;v rnorffiilunder 
rhe continentorFree Irode Areo (CFIA,f is fuily operotior;; 

, ""',,

Areos of commu^"iliflroonstblity ot parties
Ihe Minislries lo lhe Agreemenl commils lo:
. 

,lr:_?"n estoblishment of the gotvonzed wr.re mchcorporoles on incubotor .;:;:;.::_T" mo. nufocturing fociltty thot
industryin Kenyo; 

rror opprooch ond grow lhe steel ;;;i;|rr.;

::1ffi,:,:?[:,?JiJ::: "r, roci,i,o,ion. os we,,
ror sieel monufoctunhs] "tius i'" oiJ* ;';;;,;il !i,#,"";}T:hJ;
Io provide the necessrmonufocrure;;r;#";"*-incentives to focititole the compony to
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4' To ersure thol rhe cooperorion between rhe porries wlr be consisrenr withthe relevonl lows, regulolions ond policies in f.nyo 
", *uU L, oppfi"rlf"inlernotionolly recognized slondords oi g""O proclice, e.g. heollh,envkonmenl ond lobour slondords;

5' Reg.ulorry review rogether w,h Jhe compony rhe incentives provi,ced ondfocililolion environmenl oround gofroni.eJ #ie monufocturing in Kenyo;

6. Ihe Governmenl of Kenyo inJends to support ond promole locolly modegorvonized wire producrs in rine with *,e oppricoorb ro*, oroGio'p]r"oii.procuremenl, locol conlenl policy ond lhe'Buy fenyo aunJi"nlo;ir;
7. The Government of Kenyo will support lhe increose of the imporl duly on

lff:,.r:;'wire 
ro 2s%fiom*,. pro"niioz-ii.rsr, rhe EAC opprovot

8. The Notionol Government will lioise with the County Governmenl ofKiombu for ony support ihot moy be ..."*",i, 
""o9. Undedoke ony other forms of cooperolion os ogreed by the porties.

Ihe Compony commits lo:

-Deploy 
on eslimoted USg l9 million investmenl in theline New Wire Golvonilng plonl ihol wll b;;;;;;;months upon signing of lh"e ogreement;

estoblishmenl ot o32_
onol wilhin the next 6

Monufoclure golvonized_,wir.e producls locolly using locolly ovoilobleproducls ond groduolly enhonce locol contJ'ioiW",
Fol,ow o phosed opprooch lo grow locol production of golvonhed wireproducts oligned wilh the morkei dynomics;

4' Groduote its inveslment ond producl porlfolio in lhe golvonized metolsub-secror morker in resoonse.ro mo*er'uvnom]cs while ensuring bockwordintegrolion with the domestic economy;

5. Creole dkect employmenl for ol leost 300 jobs;

" ilX"[tj; 
reseorch' developmenl ond innovorions in the sorvonilns wir,e

2

J

ond troining of locol micro ond smoll
7 Suppod in technology tronsfer

enterprises lo produce choin link;
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10. Any other forms of cooperotion os ogreed by the porlies.

Article 5
lncenliyes

gronled lo the Compony:
By this Fromework Agreemeni lhe following incentives ore ogreed upon ond

Supporl oi leost SO locol women enirepreneurs with choin link mochines toenoble thern lo produce the choin link rolls of itrei, f,om"s / forms;

Ensure lhot the inveslments promoled, supported ond funded oresustoinobre impocr inveslmenrs in oddiiion to supiorring deveropmenr ofossociored down-srreom benefits for the o;G of Kenyo rhroughinveslmenls; ond

l. Exemplion from VAT on,inputs for building moleriols, mochinery,produclion lines, equipmenl, spores, 
"onrr,.noO]"r, ond othersupplies fordirect ond exclusive use in the consi..t.^ 

"iin. golvonized wire plonf.
2' Exemprion from rmporr duty wi, be in occordonce wrh the provisions of,he EAC Cuslorns Monogemeni Act 2OO4;

8
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3. Exemplion from VAT on importotion of row moleniols lo be used in lheluring process.

4' Exemption from IDF ond RDL on imporlolion of row moteniols for direclond exclusive use in the monufoctuiing pro.urr; onO

5. Income corporole tox lo be o level of lO%tor thefi.rsf S yeors;

Afic/e 6
Dlspute Resolulion

, 
,,:. -tl. evenl of ony difference(s) or dispute (sJ orislng oul of lhernrerpretotion or opplicotion 

"f il; pr";;;;;;ol rn,, onr"",nent, thePorries sholl immediorerv c-onsur, ;;;;; wrh lhe view roexpediiiously resolving such differenc", 
"r'Of"pri., in o spirit of mutuolunderstonding ond cooperolion.

2. lt on omicoble sefllemenl of the Dispute is not reoched widoys, eilher porly moy submit the Dispule for orbilrotion.
thin ninety (90)
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ii. The ploce of orbu'frotion sholl be Noirobi, Kenyo;

iii. The longuoge lo be used in lhe orbilrol proceedings sholl be English;
ond

iv. The cose shorl be odministered by ihe Nokobi rnremorionolArbritrotion
Centre.

4' The Porlies underroke os o generor principre ro keep confidentior oil
owords ond orders in rhe orroikorion, os we os ofl moteriols creoted forlhe purpose of lhe orbilrolion ond documents produced by onolherporly in lhe orbitroJion nor orherwise in the public domoin, sove ond to
the exteni thot o disclosure moy be required of o porty by legol duty, toprotecl or pursue o legol right or to enforce or chollenge oi o*oiO inbono fide regor proceedings before o srole court or olher judiciol
outhorily.

5. The orbitrol oword mode by the orbitrotors sholl be finol ond bindhgupon lhe Porties ond sholl be enforceoble in ony courl of compelenljurisdiction.

6' 
.Except os oworded by the orbitroror, eoch porly shoil be responsibre for
its own cosls incurred by ir in connection wilh on orbitrotion hereunder.

3. ln ony orbilroiion conducled pursuonl io Clouse 6.2 obove,

i. Ihe orbitrotor sholl be one (r I oppointed by rhe Noirobi rnternorionol
Arbitrotion Cenire;

Arlicle 7
Confidentiolity

Atlicle I
legol Slolus of Agreemenl

The Porlies ogree to keep lhe conlents of this Agreement os well os theinformolion shored os porl of lhe execulion of lhis Agreemenl confidentiol.Ihe Porlies shorr however be oflowed ro shore rhe cont,enrs ot rnis egreemeniwfth lheir respective offiliotes, monogemenls, employees, odvisors orconsultonls whose services moy be needed for lhe reolizolion of reloledprojecl.

This Agreement represenis rhe eniire ogreemenr berween ihe porries rerotingto the subjecl motter hereof. This Agrreemeni orone fury ond complerery
7



The compony shorr or oil times during the voridity of rhis Agreemenr compry in
oll respects with orr imperorive ond mondorory oppricobrJLows of Kenyo wirh
respecl lo lhe implemenlotion ond operolion of the project, including td not
limited to lobor lows, rox lows, environmenror rows, socior security rows ond the
like; provided, however, thol complionce with such Lows of Kenyo does nolimpoct lhe lncenlives of lhe Compony provided for in Article 5.

expresses ihe ogreemenl of ihe porties reloting to the subjecl motter hereof.
Ihere ore no olher courses of deoling, underslonding, ogreemenls,
representolions or wononlies, written or orol, except os sel forth herein. This
Agreemenl moy nol be omended or modified, excepl by o wriiten ogreement
signed by oll podies hereto.

Adicle I
Complionce with Domestic Lows

Arlicle l0
Entry inlo Force ond Amendmenfs

Arlicle I I
Termlnotion

l' This Agreemenr wifl enrer into force on the dore of fis signoture ond wiremoin vorid for o period of ro oEN) yeors unress terminoled in occordonce
with Arlicle I l.

2. This Agreemeni moy ol ony time be omended by the mutuo, .o*.nt in
writing between lhe porties.

3. This ogreement wr'rr remoin vorid, notwitsronding rhe conrents herein, in rheevent of the rronsfer of the compony ro ony other entity wirhin theogreement period.

l. lf 
.ony condilion specified in this Agreemenl sholr not hove been fulfilledwhen ond os required to be furfifled, lhis Agreement moy be rerminoted orony time by ony porty representotive with ol leosl three (3f montts prior

notice to lhe other porty ond such terminotion shoil be wrihout riobiriiy ofony porty lo ony other porly excepi for ony tox liobflity.
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2. ln the evenl thot rhis Agreemenr ceoses ro be vorid, the porties moymtrtuo,ly qgree to continue octions token pursuont to this Agreement
okeody commenced bul nol compleled.

3' W.fihout offecring ony other righrs or remedies ro which it moy be enrifled,eilher porty moy give notice in writing to lhe olher lerminoting lhisAgreemenl immediotery it rhe orher porty commils o morerior or"olr, Jony morerior rerm of rhh Agreemenr ona 1it tnot breoch k remediobre) foirslo remedy lhot breoch wlhin six (6) montirs of thot porty o"ing ,.qui..Jinwiting to do so.

Arlicle 12
Nofices

l ' Arrwriilen communicotions sho, be derivered personory or sent by emoir orcourier service lo the oddress, emoil providelL;t*,

Mlnislry of lnduslry, Irode ond Cooperolives
Sociol Securily House, Block A,2Ja Floor
P.O. Box 3O4 I8{OIOO, Noirobi, Kenyo
Iel:@254-02sl2731531

Emoil: ps.moied@gmoil.com

The Nollonol lreosury,

I: I"*yry Buflding, Horombee Avenue,
P.O Box 3O@7{Ol0O, NAIROBI;
Tel. +254292252r*
Emofl : ps@freosury.go-ke

Blue Nile Rotling Mills Umlled
Ihiko, Off lhiko - Gorisso Rood
P.O. Box t66t&t@,NAlROBt
Ielephone: l+254) 73999651 I
Emoil: info@bluenilegroup.com
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te,ory

IN WIINES

be execu
obove.

Hon DAT

Cobln
Mlnislry of Indus
Irode ond Cooperollves

Ukur Yotlonl Konocho DATE

Coblnel Secrelory
Ihe Nollonol lreosury ond plonnlng

DAIE

Cholrmon
Blue Nite Rolllng Ml[s ttd

S WHEREOF, eoch of lhe porlies hereto hos co
led by its duly outhorized representotive on

used thls Agreement to
lhe dole frst set forth

H
d /a oJn

IJ***?s" 3a oloMr

10



W
B[ueHEie

Rottiurg idfitts[M
l(ifaru Steel

SPECIAL OPERATING FRAMEWORK AGREEMENT

BETWEEN

TTIE MTNISTRY OF INDUSTRY TRADE AND

COOPERATIVES;

TI{E NATIONAL TREASTIRY AND PII\NNING;

AND

BLT'E NILE ROLLING MILLS LIMITED



Ihe Speciol Operoling Fromework Agreemenl (herelnofter referred lo os

"Agreemenl") entered into this l8th doy of December'20l9 between ihe
Ministry of lndustry, Trode ond Cooperotives of Kenyo with its regislered office

locoled in lhe Notionol Sociol Securily House Block'A', Weslern Wing 23"4 Fbor'

P.O. Box 30418{O1OO, Noirobi; ond The Notionol Treosury, with ils registered

office locoied in the Treosury Building, Horombee Avenue, P.O Box 300O7{O l0O,

Noirobi (hereinofler refened to os "Minhlries").

ond

BLUE NltE Ro[tlNG Ml[tS tTD, o limited liobflity compony incorporoled in
occordonce with the lows of the Republic of Kenyo, ond whose oddress for the
purposes of this ogreemenl is P.O. Box 1667{0100, Nokobi, Kenyo (hereofler
efened lo os lhe "Compony" which expression sholl where the context odmits
. rclude iis successors ond ossigns).

WHEREAS:

A. The Minislry of lndustry, Trode ond Cooperotives of Kenyo {MolTC}
(hereinofler refened lo os "Minislry") is lhe govemment minislry responsible
for creoting on enobling environment for o globolly compelilive,
sustoinoble lndustriol, enterprise ond Cooperolive seclor in Kenyo lhrough
oppropriote policy, legol ond regulolory fromework.

B. The Notionol Treosury ond Plonning (NT&P) is the government minislry
responsible for lhe formulotion. inrplemenlotion, ond moniioring of mocro-
economic policies involving expendilure ond revenue ond; formuloling,
evoluoting ond promoting economic ond finonciol policies lhol focililole
sociol ond economic development in conjunction wilh other notionol
government entities.

C. BLUE NILE ROLLING MIILS LTD, o compony esloblished in 2013, in sleel
monufocluring, troding ond export. The compony seek to sel up o new
modern golvonilng wire produclion plonl by leveroging on its experience
in the industry thot will tronsfer new knowledge ond skills. enhonce
production copocity ond increose compelitiveness of the Kenyon steel
indusiry.

D. Pursuont 1o the delivery of the Governmenl's implemenlotion of lhe Kenyo
lndustriolizotion Tronsformoiion Progromme to boosl lhe coniribution of
monufocluring to GDP from the cunenl 8.5%lo l5% by the yeor 2022vnder
the "Big Four" Agendo, The minislries of MolTC, NT & P, ond the Compony
(hereinofter colleclively refened to os the "Porlies") hove o shored
objeclive of promoling ond fociliioting dkecl investment ond inclusive

2

economic arowth in Kenyo.





NOW, THERETORE, lhe porties hove reoched lhe following underslonding:

Article I
Project Desciption

Article 2
Deliverobles

l. As porl of lhe Notionor rndustriorizorion poricy Fromework ond in pursuit
of the Big Four Agendo, the Compony hos expressed ils commitmenl to
the development of lhe monufocluring seclor ond sleel lndustry. BLUE
NILE ROLLTNG MILLS LTD will invest in Kenyo, in o golvonizing plont,
monufocluring, promoting ond focililoting employment, knowledge ond
technology tronsfer in the reloled industry.

2. Ihe Compony is working with the Minislry of lndustry, Trode ond
Cooperolives wiih o view of puiling up o new high_speed golvonizing
foclory in Kenyo, ot Thiko Town, Kiombu County, costing on eslimoted
US$ I 9 million with on onnuol instolled copocity of 3O,0OO tons, locolvolue oddition to olmost 100% resulling lo foreign exchonge
eornings/sovings estimoied ol USg l5 million.

I' Monufocture gorvonized wire ond other sreer reroied components ondproducls.
2. Ensure lhot there is knowledge tronsfer,

supplied golvonized w're.
reseorch innovolion ond locolly

3' The golvonized wrre, if produced in odequore quont*ies wi, be o source
of inlermedioie ond/or inpuls leoding lo increosed produclion of other
ouxiliory products thot incrude choin rink, gorvonized BRC, Erectricity
Pole slroiners, sheets, borbed wire, eleclric fencing. rozor wire, slople pins
omong olhers.

4. The projecl will supporf lhe developmenl of ,he offordoble housing
iniliolive through provision of golvonized wire for monufocture of buirding
moteriols ond the ogricurturor secror rhrough provision of form onci,ory
producls such os choin link ond borbed wire.

5' creorion of direcr employment to or reosr 300 employees with odditionor
indir.ect jobs when fully operotionol.

6' Expond ihe gorvonized pront portforio ro monufocrure gorvonized wireproducls to support the Kenyon ond Eosr Africo community needs.7' Estoblish o comprehensive distribution network io supporr the soles ondproduct slocking in response lo morkel dynomics.
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Arlicle 3
Projecl Benelits

The benefils of ihis investmenl wfll include:r' positioning Kenyo os q monufocruring hub in lhe region. rt will be possibleto build ond develop tocot .o.iponies 
'copoOte 

lo design ondmonufoclure I 0O%,, Modein Kenyo,, proOutfs;2. Creqtion of di,.ect ond indirect jobs;
3' susloinobility ond supporl for Aulomolion, Iechnology tronsfer ond olherindusiriol opplicolions in Kenyo;
4. Development of reseorch ond developmenl in

[t""i,t]r[1i:hutirizorionoropercenros"",,n3::'ff '#:'Jff ,,:lrf
5. Progressive promotion of locol conlenl such os lc
- golvonizotion, ond design services; 

>colly mode pockoging,
6. Promote business d

opporlunilies ro our,o."l?'?pmenl 
services by giving Kenyons lhe. ;if*;#*"# **.I;:H.#:,ffi r 

jil,J H::.],;"
e. avoirquirry ;ff #:-t:]o 

rhe resion ond bevond.'

^ 
monufocturud in K"n;:Xocost 

of sleel reloted producrs, rocoily
v. lroruform lhe sleel industV lo become o key pon Afnicon ployer ondexproirlhe huge oppoffanny *,offi#under 

rhe continentorFree lrode Areo (CF[A) is fuily operoib; "",'

Areos of co, 
Artlcle 4

mmitmenl ond responstbllity ot porries
Ihe Minislries lo lhe Agreemenl commils lo:

;3#:;,::?: iffff : l^" s orvonized wire monuroc r urins rocir'y rh o rinduslryin K"nyo"'-"""ror 
opprooch ond grow the sleel ;;;#il;;

Provide policy directionoctivities'oiinl#;;:':.""o focilitolion. os werr'
ror sreer monufocrunhs] 

rcies inoroe''io';ilil ;iffi;:'"T:h*;
Io provide the riecesso
monufoclure gotvon2eo#re-incentives to focilitote the compony to

2.
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To ensure rhot rhe cooperorion between the porties wr'lr be consisrent withlhe releront lows, regutolions. ond poticie;;; K;;;; os we, os oppticobleinlernotionolly recognized slondords of g""J'ir"ctice, e.g. heolth,environmeni ond lobour stondords;

5' Reg.urorry review together w,h Jhe compony rhe incentives provided ondfocililotion environment oround gotuonizeJ wtire monufocluring in Kenyo;

6' Ihe Government of Kenyo inJends to supporl ond promore roco,y modegorvonized wire producrs in rine.with *," Ippri.ooru rows reroring to publicprocurement, locol conlenl policy ond the'Buy Kenyo Build i;;;"66;
7. The Governmenl of Ke_nyo will support the increose of the import duty on

lff:,.rff 
, wire to 2s% irom lhe p,*..i ioiln?ush rhe EAC opprovot

8. The Nolionol covernmenl will lioise Wth lhe Counly Government ofKiombu for ony support tnot moy ue';;;;;;:"o
9. Underloke ony olher forms of cooperolion os ogreed by the porties.

4

Ihe Compony commits lo:

Monufocrure gorvonized 
.wire 

producrs rocory using roco,y ovoirobreproducts ond groduoily enhonce ro"or.oniJ'it imz;
Follow o phosed opprooch tg grow locor producrion of gorvonized wireproducls oligned with the morkei dynomics; 

- --

4' Groduore irs investment ond producr portforio in the gorvonized metorsub-sector rnorker in resoonse.to ,n"*.r'Jv"o-]o whire ensuring bockwordinfegrolion with the domestic economy;

5. Creote direcl employmenl for ol leost 300 jobs;

" ,'#f,ti; 
reseorch' development ond innovotions in rhe gorvonilns wke

_Deploy on eslimqted USg l9 million investmenl in theline New Wire Golvonilng plonl ihot wll ;;;;;;;;months upon signing of lh-e ogreemenl,.

estoblishmenl ot o 32_
onol wilhin the next 6

2

3

7
ond iroining of locol micro ond smoll

z

Supporl in technology ironsfer
enlerprises lo produce choin link;

5
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10. Any olher forms of cooperotion os ogreed by the porlies.

Article 5
lncenliyes

gronled lo lhe Compony:
By this Fromework Agreemenl the following incenlives ore ogreed upon ond

supporr or reosr 50 rocor women entrepreneurs with choin rink mochines toenoble lhern io produce ihe choin link rolls of mef fromes / forms;

Ensure lhol the inveslmenls promoled, supporled ond funded oresustoinobre impocr invesrmenls in oddilion to supporring deveropment ofossocioted down-slreom benefils for lhe pe!il of Kenyo lhroughinveslmenls; ond

l. Exemplion from VAT 
-on,inputs for building moleriols, mochinery,produciion lines, equipmenl, spor.r, 

"onrrrob]es, ono othersupplies fordirect ond exctusive use in theconril;;;;;;gotvonized wire plont.
2' Exemprion from lmporr duty wi, be in occordonce with the provisions ofihe EAC Cusloms Monogement Act 2OO4;

8
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3. Exemplion from VAT on importotion of row moleriols lo be used in theoc luring process.

Aficle 6
Dispute Resolulrron

4' Exemplion from IDF ond RDL on imporotion of rqw moteriors for directond exclusive use in the monufoctuiing p-."il onO

5. lncome corporole tox lo be o level of l0 % for the firsl S yeors;

I . In the evenl of onv difference(s) or dispule (s) orising out of lheinterpretotion or opplicotion .f il" ;;";;;ol ,n,, onr...ent, thePorties shofl immediorely c-onsurt ;il -Jh;; 
wfih the view toexpediliously resolving such differenc", o,'Ofi#, in o spkit of mutuolunderstonding ond cooperotion.

2. lf 
.on omicoble seillemenl of the Dispute is not reoched widoys, either porly moy submit the Dispute for orbitrotion.

thin ninety (90J
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ii. The ploce of orlcilrolion sholl be Noirobi, Kenyo;

iii. The longuoge ro be used in rhe orbilror proceedings shol be Engrish;
orid

iv- The cose sholl be odministered by the Nokobi rntemorionol Arbitrotion
Centre.

4. The Porlies underroke os o generor principle ro keep confidenrior o[
owords ond orders in rhe orbiirorion, os we os oI moreriols creored for
the purpose of the orbitrolion ond documenls produced by onolher
porly in lhe orlcitrotion not otherwise in the public domoin. sove ond lo
lhe exlenl lhot o disclosure moy be requkecl of o porly by legol duty, toprotecl or pursue o legol right or to enforce or chollenge on o*oia inbono fide legol proceedings before o slole court or other judiciol
oulhorily.

5' The orbitror oword mode by rhe orrc*rorors sho, be finor ond binding
upon lhe Porlies ond shol be enforceoble in ony courr of comperentjurisdiclion.

6' 
.Except os oworded by rhe orbilroror, eoch porty sholr be responsibre for
ils own costs incuned by it in connecrion with on orbitrotion hereunder.

3. ln ony orbilrolion conducled pursuonl to Clouse 6.2 obove.

i. Ihe orbilrotor sholl be one ( l) oppoinled by the Noirobi lnternotionol
Arbitrotion Cenlre;

Article 7
Confidentlality

Article I

The Porlies ogree lo keep lhe contenls of this Agreement os well os lheinformolion shored os port of the execurion of rhis Agreemenr confidentior.
The Porlies shorr however be olrowed to shore rhe cont,enrs of lhis Agreemenrwith their respeclive offiliotes, monogemenls. employees, odvisors orconsullonls whose services moy be needed for the reorizotion of rerotedproJect.

legol Slolus of Agreemenl

This Agreemenl represenis the entke ogreemenr berween the porties rerotingto the subjecl morter hereof. This Ajreemeni olone fury ond comprerery
7
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Aticle g

Complionce wlth Domestic Lows

The compony sholr or oil times during the voridity of this Agreemenr compry h
oll respects wilh olr imperolive ond mondolory opplicoble Lows of Kenyo wiih
respect io lhe implemenrotion ond operotion of the project, incruding bur not
limited to lobor lows, tox lows, environmenror rows, socior security rowsond the
like; provided, however, thot complionce with such Lows of Kenyo does nol
impoct the lncentives of lhe Compony provided for in Article 5.

expresses the ogreemenl of ihe porlies reloting lo the subjecl mofier hereof.
There ore no ofher courses of deoling, undentonding, ogreemenls,
represenlotions or wononlies, wrillen or orol, except os set forth herein. This
Agreemenl moy not be omended or modified, excepl by o wifien ogreemenl
signed by oll porties hereto.

Article tO
Entry lnlo Force ond Amendmenfs

Article I I
fermlnolion

l- This Agreemeni wi enrer inlo force on the dore of iis signorure ond wiremoin vorid foro period of 10 (rEN) yeors unress rerminoted in occordonce
with Arlicle I l.

2- Ihis Agreement moy ot ony time be omended by rhe mutuo, .o*".,r i,n
writing belween lhe porties.

3. This ogreernenr wr'lr remoin vorid, notwifl-sronding the contenrs herein, in the
event of the tronsfer of the compony ro ony orher enrily wilhin the
ogreement period.

l. lf ony condiiion specified in this Agreemenl sholl nol hove been fulfilledwhen ond os required ro be furfi[ed, this Agreemenr moy be rerminoted orony lime by ony porty representotive with ol leost three (3f months prior
notice lo the olher porty ond such rerminotion shoil be wiihout riobiriiy ofony porly lo ony other porty excepl for ony lox liobflity.
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2. ln the evenl thol lhis Agreemenl ceoses to be volid, lhe porties rnoymutuolly ogree lo conlinue oclions loken pursuont to this Agreernenr
okeody commenced bul nol compleled.

3' Without offecring ony olher righrs or remedies ro which it moy be enrifled,either porty moy give notice in witing to lhe other lerminoling ihisAgreement immediotery if: the orher porty commirs o moterior or.olh oiony morerior rerm of this Agreement ond 1if rrot breoch is remediobre) foirslo remedy thot breoch within six (5) monti.rs of lhoi porty Oeing relui,,ea;writing lo do so.

Atticle 12

Norices

l ' Allwr,ren communicotions sho, be derivered personory or senr by emoil orcourier service to lhe oddress, 
"moil 

provUla;;;*,

Mlnislry of lnduslry, Trode ond Cooperotives
Sociol Security House, Block A, 23,u Floor
P.O. Box 3O4lg{OtOO, Noirobi, Kenyo
Iel:N254-Ob-2t3tS3t
Emoil: ps.moied@gmoil.com

The Nofionol lreosury,

]h1 lreosury Buitding, Horombee Avenue,
P.O Box 30OO7-OOIOO, NAIROB|;
Tel. +254202252299
Emoil: ps@treosury.go.ke

Blue Nile Rolling Milts Umtted
Thiko, Off Thiko - Gorisso Rood
P.O. Box 1667{0|@,NA,ROB|
Telephone: I+254) 73999651 I
Emoil: info@bluenilegroup.com
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IN WIINES

be execu
obove.

Hon

Cobine
MInislry of lndUS

S WHEREOF, eoch of lhe porlies hereto hos
ted by its duly outhoized represenloiive

coused lhis Agreemenl lo
on lhe dote firsf set forlh

DAI

Irode ond Cooperollves

Ho Ukur Yoflonl Konocho DAIE

Coblnet Secrelory
Ihe Nolionot Treosury ond ptonnlng

o DAIE

Choirmon
Blue Nile Rolling Mllls Lld

\^,\"*-* ?s" 3a 04o

d/ /a oJn

Mr

,MGHP

relory
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FIRST AMENDMENT AGREEMENT

THIS FIRST AMENDMENT AGREEMENT TO THE SPECIAL
OPERATING FRAMEWORK AGREEMENT BETWEEN TITE
MINISTRY OF INDUSTRY, TRADE AND COOPERATIVES,
THE NATIONAL TREASURY AI\D PLANMNG AND BLUE
NILE ROLLING MILLS LIMITED

(FIRST AMENDMENT AGREEMENT)

BETWEEN;

(I) THE MINISTRY OF INDUSTRY, TRADE AND
COOPERATIYES, TITE NATIONAL TREASURY AND
PLANNING

AND

(2) BLUE NILE ROLLING MILLS LIMITED



Reference is made to the Special Operating Framework Agreement between the
Government and lvVs Blue Nile Rolling Mills Limited signed on 16th January,
2020.

It is noted that the investment took into account the incentives which were in
place and that the financing of the investment relied on the incentives that were
granted by the Govemment. In view of this, and in order to retain the benefits
which were intended under the incentives, there is need to shield the investor
from any adverse effects ofany change in duties and taxes.

In this regard, it is agreed that the investor will retain all the incentives that were
agreed in the Special Operating Framework Agreement whose validity is ten (10)
years. Accordingly, any changes in duties and taxes that may affect the investor
adversely will be the responsibility of the Govemment.

Hon. (Amb) Ukur Yatani, EGH
The Cabinet Secretary
The National Treasury and Planning
NAIROBI

Betty C. Maina, EGH
Cabinet S ecretary
Ministry of Industry, Trade and Enterprise
Development
NAIROBI

Mr. Kotni Rao
Chairman
Blue Niie Rolling Milis Limited
NAIROBI

sIn 1.P

o(zlzaz-z-

le-tl
-qal-

/c[{ LL

3.,



k!03
2 EAST AFRTCAN COMMUNTTY CAZETTE 2 I rt Dctcsrtc{, 2021

v
EAST AFRICAN @MMUNITY OAZETTE
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A Prcfabricatcd Bullding sray bc Imnortcd ln rcvcral cooslgnmcnts ovcr r pcdod of rimc lf dris ls ncccssuy forcoavcnlcncc oftrrdc or t aflsport

In ordcr to bc eblc !o dccrarc drc diffcrcnt constitrcot parb oodcr &c samc hrrlrtcr<tiag or rubhcadiag rs trrc rs-

i"Jtff-1,;ff;#""#l"g' u'" a""h*ni'u'ii"L ;;;ffi ffiU; a" *,ti* !",i i"Giir"i i,.

(a) r rchemstic shuch.cd diagram or, rfncccssary scvcrar diagrrms, ofdrc prc&bricahd Buit,ing rtowfu drcEost lmpoda[t t:o rstitncot pads;

(b) r gcncral lnvcnlo:y conhiuing rnindicstiotr ofthe cha.ctcristics lrd approximltc wckhb offic diffcnotparts of thc priocipa I parts rcfcrcd to rbovc.

Tl'c rgplicatiol mt ''' orJI bc rrcccoM [r futfilmcntofa contdct for t[c supply ofr prcfabricahd Buildiog ntici canbe lcgardcd rs cor,rplcte t(,. C,c pu(poses of drc EAC tari6Nomcn"lnt r,.l''' 
-'

Al[ lhe coqstitrcnt pr.(s ][,tst trc larpo.ted ttrough drc rarnc cnk1, poht widlln the rttowrd timc,

Howevcr' ln spcciar r '0!ses' the ?:':nDctc[t authorrtics may auttorize rorportatioo thmugh ecverat pornts ofcaEy. Thrs

ltr." 
Ir:. .oor not t'c cxcccd( d r'nrcss u rca:"n"a roai*tinia rf,rri oiii."t*rro^ r, mrdc to thc corupcr,,r

(Ipotr cocl prrtir I i:rlPort tion, r listofdrc ports making up thc consignorcnt with rcfcrcnces to lhc rbove-ocotioncdgq'Erid lnl i ! rt c:r' rn ) st bc providcd. Thc cuioqu dccta-ntiin for ci"ri-,,r-ig.,*", .*t contain dcscriptions of bottthe prrrt c{ r 'r,r'is r\i,iing up thc coruignment rffl thc complcts p*fOd"u,"i e oif aing

'-'td tlecisicin sha!icomc [,:(d torcc on glc dotc of hrilrlic.i{dn

HON. A-DAN MOETMED, EGE
Chalrp euon Cau ncll o! Lfuilsters

6/N
'fpnEp,gr.El

gltci EACtlia q+* t*rtt
d alA qicn on tcEh to tlt of94C{iap eJ



t

3



2lst Drccmbcr, 202 I
WrcY AlParu,t€

IION. ADAN MOHAMED, ECH
Chattpcaoa (bucll o! l4lnhtzrt

EASTAFRICAN

treu orscruptton

Harullc for rbcl ucosfu

COMMThTITY GAZETTE
7

4ffiffi56*6r*,ofrt*
TEE EASTAI.RICAN @MUUNrIY

CT'STOIIS MAIiTAGEMENTACT 2O(}4

EAsrAqlIg!!! coMMuryrrycusroMs tr.rANAcEMENr
@nrrRaMrssroN)nrcwarroirs, zoil- 

.-..

I,EGALNOTICE
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732t99.00
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MINISTP.Y OI: INDUSTRIAIIZATION, TRADE AND

ENTEP.PRISE DEVETOPMENI

OFFICE OF THE CABINET SECRETARY

5
I

1
I

?.g iijii iili
...rrrt\' ' ir: ', -'

..:':i,.i. .i,J:.li:."-:

I
a
a
{
.i.

' Telephone: +25 1 -(ol2o -27 sl ist I 244
Web: UnqVJsdCEtdslEdtler.se.ke
Emclt gE gggled@g1ltIlX.geg
Emoll: !:...Oindusldolkollon.oo.ke

Ref. MITED/SD|/5/I

Hon. (Amb.) Ukur Yotqnl Konqcho, EGH
Cqbinet Secretory
The Notic>nolTreosury ond Plonnlng
Treosury Building
NAIROBI

Soclol Secudty House, Block A
P.O. Box 30547 -001 )

NAIROBI, GPO
KENYA

2 U gusl2022

&o
Deor bt)o'c-^tc'-

ycrtPn L

9.o

RE: REMISSION OF DUTY FOR WIRE RODS
* (v

The Eost Africon Community Legol Notice No. EACfti42l2021 doted
2lst December 2021 increosed the rote of duty on HS Codes
721:\-?1.10 ond 721291.?O from O% lo 25%. While ttris ir; o welcome
ntove to protecl tl're locol copocity, ond enhonce'thr,,: Buy Kenyo,juiltl Kenyo Policy of our Government, the tronsition iime cought .

morry users of wire rods unprepored.

My ministry hos been hovirrQ cc.rnsullotions with vorious stcrkeholders in
the wire rods sector who hove been lmporters of these ltcrns.

ln oider to oscertoih ihe octuol locol copoclty, my tvtinistry hos corried
verificotion so os to come up with sustrinoble woy forwcrrd.

During the vorious meetings with $tokcholders,'it hos been brought to
our ottentlon thol some monufr:clilers hove conslgnments of wire
rods thot hove qlreody onived of the port ond some ln the hlgh seos
qs leod times for ordering is severolmonths ond ttrus the imporlers hod
signed vorious controcts before tlrer lmplementolion of ttre gozette
notice ond hove therifore requested to be focilitoted with the
cleoronce of those consignments.

Whereos the Minislry noted during verificolion thot some locol
monufocturers hod instolled copoclty to monufoclure wke rods for
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IRINCIPAL
gEOHETARY

{E N0rl^rt|l TR EASUBY

15 SIP q'l
L.

R EC EIV
O. Box 80007 - 00100'

ED
Ers

MINISTBY OF INDUTyTRIALIZAI''ION, TRADE
ET{IERPR.] SE D EVEIOPMENT

State Department for Industrialization
Offi.ce of 'l,he Principal Secretary

Telephooe: 020-2?8 168l-g

$lI'r'J3.?Hi; 1188{84810/4 
I 
-'iL b 1 *r*s

Email: os-moieil@gmail.com
When replying please quote:

MITED/SDY7/16

Dr. Julius Muia, PhD, CBS
Principal Secretary
Tiro National Treasury and Planning
N'AIROPI

Social Security llouse BLI('A
Biahops Roail, Capitol Hill
P.O. Eox 80418 ' 00100

fu^,it^,,r { - eJni tr Narnost

rL(--'t 
a \^l"*, 4th septem

vn

beq2022

Dear I
REMISSION OF WII.f,E BODS T.INDEBTIIE EA.S'}:AIiTtI
DUfY REMISS}.ON IiCJ:IEME IlE:'a!@i'ar"'J'rdE

Ref.er:ence is made kr variou,t c:orr,ospondenr:es on thr.. above mentioneil
sul:,ject matter fc,llowing the i.utrod.uction on 26Yo rate rf duty from 0% oir
wire rods under HS cotle: 7219.91.1C antl the pl:orrision of remission uniler
Ea.st African Comn:rrnity Duliy llemission Scheme. The purpose of the
2l>0/o rate of tluty is to l.rrotect the J.ocal intlustries where heavy invostment
luu.r been undl+rta}rerr and. vrhic.h nooil to be protectcil.

It is agsinst, this but;Llgr:ound that it hae been rlecfuled that remission
under the EAC Remission Scheme for iron roils will only be grantotl
vrhere the local prothrr:{,io:r does not preet the quantity or quality that the
opecific manufacturer requires. It has also been agreed that this vrill be
done on a case'by.rx.uo basis so as to have verified. that the request for
rornission ig genuine.

Having discussed the matter of local capacity with lvI6-Deuki.Str,"<-lJt4i0e
Ltd the main local invesUor arrd potential supplier of iron ore, )Jcvl;:i Las
confirmetl that they are not able to supply iron ore requircd by \(/S ltlue
I{ile Eolling Mills in their prorluction under the Special C}perating
lhamework Agreement with the Government where botJr the furveotor

llec;tlry ktion

Btkc lle

rrd Adrftt

To 
(eePlnView

Noted & APPr€dated

Phas: Lt(s Distu sr



14 the governmetrt hae maale epecific commitments that can be firlfilled
through continued proiluction. ..

.Accordiugly, I wishlorecommend thatMS Blue Nile Eollin be
crant€d EAGDuty llll8glon oa the basig of

quality that is necessar5r for theii continued operation until
kical irroddction capability is confirmed-

Youre \<12.12

Copy to:

(-'
=Sl

P. Kaberia, CBS
}.RINCIPAL SECNETARY

Betty C. Maina, EGH
Cabinet Secretary
Ministr5' of Intlustrialization, Ilad,e and
Enter.o l:rse Development
NAIRO}II

Hor,..A;rrb. l.)kur Yattaui, EGH
Cabfuet S r:crrrtary ;.

The },trationnl llteasury
NAIHOlTI

-9
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REPUBLIC OF KENYA

THE NATIONAT TREASURY AND ECONOKIC PLANNING

Tr I:2P1 TUAOOOOsT3SSUPY

TNNCE-NABI PQ'sOOO7.OOO

t377 Al808T'

Teaone:222522O9

Ref.No.:DFN 4ls/ lLloLLvoLtlTl L9 lulv'2o24

Dr.Juma Mukhwana, PhD,CBS

Principal Secretary

State Department for lndustry

itnistry of lmvestr nts,rik Tand lnds

P.O. 8ox30418 -00100

NATROBI

Dear PS

RE: REVIEW OF SPECIAL OPERATING FRAMEWORK AGREEMENTS (SOFAS) AND HEED

FOR POLICY DIRECTION ON THE EXISTTNG ONES

ReferenceismaretotheabovesubjentmatterandseveralcommnicationstothreNational

Treasury on the above subiect Some of the lefters incude' a letter Ref No'

M I/SDIEXP/VOL4/1o dated 15t March, 2024 lcopy allached)proposing review of the Export

andlnvestmentPromotionLevyinordertoprotectlocalmanufacturersfromcompletion

arsing from imported goods that have negative impact on growthn and susizinabity of the

local industries that produce simiar 8oods, Further, the Ministry of ivestments'Trade and

lndustry winte to the National Treaso, vuch a letter Rct No MlT/SDl/ExP/vOL4/103 dated

F-E10f2

vxrlreu roxrEu$ l, llzt tt ln . @,LNtuknya



Dr.Juma Mukhwana, PhD, HSC

PRINCIPAL SECRETARY

Copy to: Mr.Abdi Dubat

PrincrPal SecretarY

State Department for East Afrlcan Community Co-

oP Bank Building

Haile Selassie Avenue

P O. Box 88461-00200

Nairobi
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P.0.Box 30007-00100,NA1 ROBI

MINISTRY OF INVESTMENTS,TRADE,AND INDUSTRY

State DePartment for lndustry

Olfice of the PrinciPol Secretory

Telephone: +254-(0)20-2731531-9
security House, Brock 'e'O7O4O97O2I|23'
gishop5 Road,CaPital Hill

Social

078848484014r

P.O Box 30547 -

NAIROBI, GPO
web:www.induslrialiration ao.ke

m10O€mail:ps@industrialiration.go ke

rtems are avallable ln larSe quan

When replying, Please quote XTNYA

Ref .MtrusDl/7/18 Date: 23:d October, 2023

Dr. Chris KiPtoo, PhD, CBS

Principai SecretarY

The National Treasury

Nairobi

Dear Dr. Kiptoo,

DUTY REMISSION ON TARIFF NO.7213'91.10

'2023; the East African Community gazetter the above-named

Ltd (4o,OoO MT); and Blue Nile Rolling Mills Ltd (32'000MT)'

'ou that these items be degazetted owing to the fact that the

tities in the country.

Thepurposeofthisletteristorequesttodegazettethisdutyremissioninordertosupport

local manufacturing'



under te sofs for to wears tron the commencement dlate of the AgreemenUtat the

SorA cremed legtintts cpectations an pardies tor the fulfiment of chiligauions

dheraumpter, The pancs dcrefcre have a duty to futf their respective ohiigations under

the Agrerme Wit the Ministry of tavestments, Trade and lndustry shouldcomitler
rescimong the advise to the mational Treasury to rexoke te gaattte on duty remision

that was bbeing enjored by Bue Nle Rolling Mts limited as commumicated vide mrougr

a letter daled 23' October,2023 to the Mational Treasiny: and in the event the

cecision is mat rescimme,and the parties aogrfeved ice a dispute under the SOFA

Arbitration clause, then there is likelthood of an award being issued acainst the

Govemmaint thus exposing thee Goremment to Licbithy.

ln a moceling held on 1 7h Jene., 2024 at State House, lt was afreed that there is

meed to review the existing Spccial Operating Frameank Agreements, These
Agreements are disniiminative and create unfair playgrouand to frms not enjoying
simller icentics.l atdiion, thetay icentinves aronfider sinter SOFA contribtes to tax
expendiure, wthich the Civerinsent is tallionalizing cantinously

The nurose of this letter is to raoucat yor to revew the exating SOFAs and provide

melioy drgcon

Yous

Sincerely Qulic

DK.CHRISAIPTGO,CES

P NCIPAT SECRETARY/TRE NAT oNAL TREASURY

ENCL S:Comy or letter Ref No MITL/SCVEXP/VOL 4/10 dated 15t Mlarch,2024Capy of

lerer PEL No.MUL SDLEXP/VOL 4/103 cated 21" March,2l24Cpy of lafter Fef

NO.AG/CONF/21168 Vol. li dated 17:November,2023



pg

The paspose of this leter, therefore,is to fon'vard the Enclosed dicn

Tpecia Operating Fromewark Agreement for Your conside pron and

further negoliolion befare inaliration arid signine loy oi parties'

3000

Hon feles MulYo MGH

CARINET SECRETARY

Copy to:

Dr francis O.Owino,Pho

flinapal SearetanY

Gine Debarmenf forihdur-clization

NAIROS



lr-U..n,roro,copyattached)submillingarevlsedlstofprofuctsthatshouldbesubiected
tri t* fxport and lnvestment Promotion Levy' The lener advlsed mat the Levy should not

lnchde goods lmported bY flms operating under the Special Operating Framework

Agresment (SOFA).

The tlational Treasury further makes reference to a leter from the Office of Gue Attomey

Genrar and Department of Justice Ref No.AG/coM Flzrl6svor., dated 17t November'

2023 (copy attached) , that gave advsory that the Goverane & commited to har any

adverse changes in tanation in respedt to the incentives

F-EtOt2





Blue Nitr

Roling Mils W
a

E

uj

cb

@ kifarustecL
t? ECE:r/ED

s vlcdl 1500.200

2 7 AU6 2019
DATED:22N0 August 2019

Hon. Peter G. Munya,MGH

Cabiinet Secretary Ministryof
lhdiestary.Traarkand Corperaliyes

Nairoli

TRY, IRAOL

Dearsit,_
ds suppont of the ma ncrfastarg pillar under the Big Fou r nattional agcnda, we proprse to sttmp wiltih the govemment

rr8,HttIa(63'}P6H}rfliB48ft6'PF'"mite5.ThiswilbethefUst
ed$NgtAqrilElflS'tHRttUC'PfiqdHhnE 4i8'f6ilfl{tilIhl{gE&r&FfdSiElEFHd9[frhic: tons perannum.rhe key

.ElEstFt'ft| 9PAPAill+rFf, B0UtE)g,QErdcREEMlENl (soFA)

Thi is in iuther to my letter chaial 31115/2019

level of tmvestment

The amalidiuxled Capital investrmant required to sel up and complete the entire proipict

is to the ttn cf USS 19 Million (approximately Ksh 119 Billioni)

Themser cf tchnolosv knowhow

ln view of the projerts key attibutes, the project will be axqeted to transfer and impant
new skils and lowietge to the countiy and its ampilayses whiile at the stame time
supponiing tite lcalsommutty and their livetih.odk.

I thiis nespert we bave appointed a former Ceneial Manger workig with M' TATA Steel as

ont pic.,edt coondinator and a Senior Engineer foim an lndian tron and Steel Compeny ltd
who have a weallih of expetlense to train cor boical anyinetas and buildl eslidend caprtitly

The projest hedi aio identitied for appointment ten (0) young enpineers zhawmn from pey

local anienies io take take cn fhas projent. Some of these youug figie lt le tonded on

ahachment to in tu fions lndia aad Cinn for en tob traiiing. The training will be highly

tecniical intemsive.
r?E-.,!-r:.q=-_.rij.F nJri::l,

'tri44,r#i:;[fd
Lr.l,Sli-. i-rl1;:tX[Ii

leveil of Faeployrcent Craasion
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,"T:'f#"1#l?:l'i*':"'i:Iir,""ii'#"i#xl*#:1ll"J'"T,i',&8 ili;#ii-qii!{
;il;il';rfi:';-kiit ier" topr"ni,rii ue the cesrion of a rool of both skllhrd and semli

;ilil'viil;i#iwitt ue an iveit cou ilry and to the tesicmal ecomornv'

sodo F ononk B.ncna

The proient hat extensive plns to taim tocal small womem entrpenems within our orettng

anlromment to produre the shain llnk in their home stacs at their lelate'

off Ecrest M oPP KVlu

1557{1001,Th1a

+254739 Manufddurers ol 19!15511

CTEEI
group.coml lnfolpbucnll+cottp.com
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R,EP(tsTJC OF KS{YA

FT'ICE OF THI! /'ITORNEY.GENERAL
IL

DEPARTMEITT OF JUSTICE

Your Ref: MITUSDL4/88 186 October' 2023

Our Ref: AG/CONF/21|68 Vot. ll ' , .',..

Ms.RebeccaMrano,MBs 3.1{E? ,.- Tt}Y-*
cablnet Seoetary' ;: z!i'i") 

- ^q 
ftt";y "fMlnlstry of lnvestment, Trade and lndusrry 

.. 
,..' 

, .. " ,, -'\. n o 
-J*^' IF-

Nerno.sr ,tf,o{rr)_.,
REF: LEGAL ADVISoRY oN SPECIAL oPERATttruc TRAUTWoRK AGRTEMENTS 

v t '

(so

We refer to your letter under Ref. MITUSDVI/88 dated the 2d October' 2O23

requdsting our legal guidance.

We acknowledge re<elpt of the foltowing foples of docutrrents:

l. A slgned Speci ;. r:t ati::.r': f.ltAalu{it Agreenrent(SO-fA)
thd National Trh

al (t
of lnvestmeili. rd ..lndustry.

-Hffibetween the Min[
a5ury and Economlc

Plannlng anci ti[u,:r l(rte lr. rllin.qitiil diiea ..trhe aoh Janirail 2O2Oirf dtlu
li. First amendnrrrft t,.r tlir: l-pecial Qpeiating Franrework.Agreement between the

Iir:r$ Mills clated ttre I Ma , io22; ancl ffiMlnlstrY of In.t,':slir, :;.1. 'l i

Plannlng ard lll.,:' i'!il, r'1,

lii. A letter l{ef. i\i1lr;:;t:t/...,-
Adbullahl Advr,urt,: s 

'l 
l.t'.

a<ie end lr.tdustn , ihe Natio..npl 'figarury and Economlc

,l firt' rdr

dated G tit" ,lund.: Zo2J from /thrnednaslr "1,
rfln't

Thls Office has rcviewed t.ire lefter together with the clocumehts we note as followsl

' l. The State Department ls r:rrrrently managing a rrumber of SoFAl lign€d between

the Govcrntnent of t(',:nya and several prlvate companles to support

manufactuting and lowel the cost of manufactr-rring ln the Country'

2. The Govemment of Kenyu stopped the lsluance of SOFAs ln the year

2o2l.However, there are a trumber of SOFA; that the Govemment of Kenya

had entercd lnto that are ttill Ective.

3. Over tlre last Flnarrcial Year. the Government har lntroduced several tax

meirsures tlrat are coutrat !' to the SOFA; already rigned.
$u5r,A tlo0sE IUIR^MEEE 

^vEMrE,o. Do(aot l2{o to0. Ni lRdLl rAtrr. tei +r:r m zrrrfiuzrJtrrstD? I l,{a,,,5ibl"!9'9J''--- - 
urairuhh.a(dlldllie@i!!{|rl!^trwEBsrelosrlr![ffir6Ltr.tr

DEEA&TME$T OF,IJST6E
COOPERAIIVE 8A}IK ROUSE. H/.ILLE SELLIS IEAVENT E tO. Bor t60t40r00, NdotlKc'Vr rEL:

E+l^tu Fslailrds.t!.k WEBSITE: ffi.irilxrlt! . (..r'.,1n''

i
!

I

li0 t00l:2!0t Ccqtd

25 ocl?08 5[
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4' From ttre retter' we note that the 50FA betwc.n the Mrnr*ry of tnvertment.Trode and tndustry. the Natronar rreasu" riJia*".t prannlng and Brue Nire !
Ro'ing M*rr war signed on the 306 t"nr.rv ,r, i. enabre Bru.e Nile Ro,ing:'=-+vr[&'"ufntt€d+o+.rserF**th'e+wanufattuo*G.*"***=*nhanakue_:__=_
develop the manufacturing_rector and the ,t"ainaruf 

", 
part of the Nationallndr.r(rlalization policy Framewo* and tn puruit oiiil aig + Ag"nau.

, 
.r*:::::r:"eking resar surdance.on how ro ;:;";;,"r roFAs rn view orchanging tax mearurej ln the country.

A. GENEMLCOMMENTS

B

Prelimlnary Comments by Counsel at the Mtntstry

6. ln line wlth the pamtrepft 5 of the AclclrcularA,tO. I af August 2O23dated theAugun l, zoz_3, r'e t\4irrt ;rry tu t" ,euk th;;;li;[i tr,gut opi.,ion of the Jtate. Counrel deployed to rhr, Mintstry aJ il;;. r,the directions 
"rJz"',,.i**v r-* *,r, oin.* il;;:irllt:ri"lilTffi::tr. for our review and trcotcis-

Prevlous Communirtration r:n thg Matter
7. lt lJ noted fr.on r t,r,r. ri:ci)l.dJ thqt a letter Ref. AN[S /2O:,d dated the l3dSeptembeq 2b2ir frc,rrr r'.ri./s Atrme;;.^.ilili;vl'cates r_Lpto the NationarTreasury &. Ltonrlnic itarrrrtrrg, makes refererrr.e to lesecretary stur.,.r*r..*.*,*,ri for lndurtr.y a"t",r ieirr,rliii,BIr,ff#tliJfrom the Nationt,r.r,,.,,,,1,.1;.1o6s;iffi;r;,;.},;:nlllrarn 

rr.vrr,outd forwardthe rald tc.lters f<rr r:r,r. inlonrration and n:corr{-r.

COMMEI'ITS ON T r{E .{Ot-A
8. Ar noted hereinabove in r,61ag111p6 4. the JOFA under reference was signed on36 tanuary 2o2o'sutrsm.errtiy. a ri.rt "-"ni*iiio tte sora wus signed bythe parties in March.2o22(fitn'r,""nd;;;;U.vrlE"'i 

re r'

9. lt k noted tirat Articte 5 of the. SOFA p-ria., 
", 

folto*r,By tt s framewotk a7reenent the fo,owlng tr;;;;;;,,* agteed upon andtiraoted to tle Company:
I. t\emph'on to the t/AI 

?: tnput, for h,i dng maruiak, machtnery,productlon line, cqulpr-nent, ,parc, ,ont mu*"i and o-hcr sltppliet fordircct and exctusive uru u tn" i. ,rtiiin "iit iri*r,r, ,t, rti;7 pl6py..?- t'temption ftom tmrort ctu1,.w1t1u t "*"arri! _in the pt o.,t rionr of the, l,!c 
cu1tonzy Mana4pnent Act 2OO4..5. Lxenptlon llom VAT'on lmportation of raw materials to k ued ln themanttacfurlng proce*

4' Exemptton fi om tDF arrd *Dr on rmportation of raw mate ab for dircct and. eycluiw ute ln the manul,actutlng i*n ,r' ncome (orporate tax to be a rever of roo/o for the rirst 5 1taa.

)
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kfl(5
10. Article 9: Compliance wlth Domestic Laws provides;

The ctn4tany shall at alt timer durtrg the vatidity of thls agreement coml-'ly ltt

all resl*ds with alt lmperative and mandatory applicable laws of K":nya witlt

tetpect to the lmplementatton and operatlon ct the Prdect, lncludinX hl nct

limftec! t<t labur laws, tax laws, envlronmental l,tws, securlty laws aml the lila:;

provldetci, however, that comPliance wlth such lawt of Kenua does tot lmogct

!he-!m,e!dit et of the ComPanv prod b tieleS.

ll. lt k noted that the parties amended the SOFA thr'ough the first amendment to
the SOFA dated the 166 March, 2O22.

12. The first amendment to the SOFA provldes that,' ...... ln vlew of thts, and ln

order to retaln the fune.fits whlch werc lntencied under the lncentlves, there h
need to shleld the lnvertor from any adverse effects of any dtange ln dutier and

taxet.
ln thlr regarc!, lt ls agi'-eci that the lnvettctr w[l! .te.taln all lncentivet that u'ere

?EreEelloJtrtt:: Special ()W?tinp Framgwotk Aprc-c:! ncnt whore ualiditv lr ten flO)

that.mav affect the lnvedor

ial

13. Tl.u SOI'I. ,,.,a!'slgned ptllruint to Sectio.n 26A oithe lncotne Tax Act, Cap' 47o

of the [avt r of $nya thr-it proiddei pi*illoqtt . . i. 
:

'A company, whtch - -.
(Q is : enr.ailed lt, . tps.l.nest una'el' . a :pecial o.i2enting framew.ot* 

,

anatiliir,,tnt rulth i'l.t.rt 6oven.*.til: ' ..' 
ft) hr otpoizira t4i;g'iiio'rtut o!' t'itdPtl{;tii't'q'rhd tpanufacturer of human

vatihftibr otitir nilriufact(j' t\f, r)'t it;;t'tit..: iicliidhlg refinhg: and

(c) wt,ore'raittat tnic;tubhi li t't {e"i-"i. ltn t,iiiiit shnng's,

shalt be sub-lt:st to the ft1e-at4X:eSL,7.aci tt !.tit-4?s!E!-alzgrat!48-franewg*
drrange ent:w[tl) the c,<;,u-qrnrnent.'

14. Section 23(3Xb) of the lnterpretatiori ancl 6eneral Provlsion Act, Cap 2 of the

Laws of Kenya provides as follows:
'Wlrcte a wtltten law repeals ln whole or ln Part another wdtten law, then,

unletg a tontrary lntention appears the te'1.'e.al shall not-
(b) affect the prevlous operation of a wdtten law so repealed or anythlttg

cluly done or suffered under a writlen law so tepeale'd; ""

15. From the foregolng lt ls our unclerstanding that the p:rri.ies entered lnto a legally

blnding rtgre.ement pursuant to Sectlon 28A of the lncorre I-ax Act and they are

bouncl try the terms of the Agreement. Further, pursuarrt to Section 23(3) of the

lnterpretirtions and General Provisions Act, the law cantxrt apply retrorPecthfely.

The pranig5 llr.refore have a duty to fulfill thelr obligatkrns under the Agreement.

3
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16. Be that a, lt ruy. we note that ttie lssue of tax exernptionr ln Kenln under theConstltutlon and the lfublic Flnance Management Act, 2Ol2 falls under themandate of the Natlonat Trearury and Economlc plannlng. Further, the NatiTreasury ls a

I

party to flre JOFA and the ImPtementer of the Flnance
onal

17. We advlse the State Department to seek the advfuoand Economrc prannrng on the exempti", ;iilJT::rh[H1ilftrHmandated by law to lssue exemptions on taxer and r
__ r^s,,,ruv, r) er l raxe, and who 8re party to the soFA.

Klndly be advlsed a ccordingly.

on. J.B.N. Iv{r.rturl, EGH
RNEY

to: 
lro. 

f-. Njuguna Ndung,u. CBS
LaDInet Secretary

Il"^*,1"*:l lr;asury and ttonomrc plannlng
r rearury Buildim

NAIBAEI

Dr. Chris Ktptoo. tBs
Prlnclpal Secretaru
The National Treisuru
TheNational Treasury and Economtc plannlng

Hon. Shad_ract J. Mose
SOUCIIORGENEML

P.i;iillr1l*ff na' Ph4 H'c
State l)epartmenf for lrade

ffi?X5rrir 
r^O"rtmentr, Trade and rndurrry

,, a
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Our Ref: ttGlC(JNFlzll 68 Vol. ll
Your Ref: 4N6584

Ms. Rebecca Miano. MB5
Cabinet Seoetary
Minlstry of lnvestrnent. Trade
NAIROBI

Prof. l.ljuguna Ndungfu, CBS

Cabilret Secretary

OII'HCts OR THE AT1DRNEY
&

DEPARTMENT OF JUSTTCE

l80u !\.ii' I000c xrg'o
lit! slNi!{,r{ T*li

176 November, 2023

xltia Wa 6bk

5:Lld.vll-z

(

The trlatiotral Treastry and Economic Planning
Tree,surlt lluilding
NAIROIII

l[0tttz
(G /l. r ,H .J'GitI

lunsY3U11vNolrvt'l 3Hl

{t f

and

ruY:.lui1:,i }t

"rdYo

?,:t fi^:#Fr

V'./e an: irr receipt of a letter -uncler Ref:. No. aNC,:;UlnOZl dateci l(tr' .lune, 2023

ttric,ugir v.rtrldr th" fi.rr, of AhmediiUijt Abdulidiil Aciridiates LLP teptese:nting 
-BIue

t,iik: [.t.,:,tiing ldills Llmited GNPJTaL, itnplgigs th.- (-it"rv.:rhment to e:<{nrPt lhem fronr

adriitlort,l iar:es, levies and duties ai ali eed trir(ler tlte SpEcial Operating []l z,mewotk

Alrre 0:r,r Lr,. fsoFA) and,/or it.rtrcduce a traniiionll clause ln the Firrancq: l.,cl, 2023

ilii,l: r,lli,''r.s ir:mpinlelr px4cigd; .iun enJly .u.nci..,,i lBlA to continue to r:nJcty lhs 1sx

exei:r1l.ti(frrs ,:,n goodr ln,p". hiia Ot. iiu.r'et asea to4di.ly for the remalnlng 1r:r lod of the

aFr r:flii1! irt.

l'Urther. on the 3oh october, 2023, BNRIT,4L wrote to thir office leqking thk office s

Iutc:rvention fo owing the Minlstry's decision to rercind from the SoFA, whlch

deiision, BNRML found was ln breach of ttre SOFA.

RE: A.}UIAN
E L:tl,r.r'l-t /ES;'IHE

Having revlewed the letter and our records on the matter, we tr()te as foltows -

Backqround
t

+ I ln the year 2020, the Mfistry cl lnrlustry. Trade and Cooper"'th":s' the

Nationai Treasury and Planrrir4l an:! tite Lrlttr:' Nile Rolting-Mills Llmlrc:cl entered

lnto a special operatiryl fr.,ir'rewr:rk Agrcr:ment (SOFA) with a view of
pron-rotin! and faiilitatinl direr:t irrvesttne't *nd l.clusive economic growth ln

!.+l.l ll /: t:( ri ls-!-, l; r.liAvll;lli AVINITE
r/,-'iit {? n n?1{t''llttfrlrttlll rrl4,at tt6a2trt9J!O, Box.0lt2{olm, tla$.C f,I. l'l r'

E+.tArL hl!l|ie!i!,.,J ;r,,(:.i!-!,r?a!!i.i
l,

1.r rnl-: $tri$rl!.3{r'ol!Ltt li!

: :. coorER^rvE

. ,,':'il'il, t '

' 
l,L: 

"!-l'n'it{T 
(rt lIJ: t o:

BANKHOUSEIUJU.ESEU./.'.i / t" rui--l). t',: i: r0s7 0(7t J,Nr1d'l{t!F tEL:'g1,ttlj1 
t''" :" " :*"u'V';r:ln:r'**lM

lq\ ?iliovi:i
LSO,001:: t c.!d?.d



frr"L"'i #l5li?^',1#:.ryI':: entered rnto the Hrst Amendment
necesrary.rncenli;;;;;;:,?-ff 1?l^iHr*;:,eiil^1fi if ,*;f;j#
f#rr.#:., 

wires. These tncentiver, u, pro,iia.i i"j"."an,.r" 5 of soFA

a) Exemption from VAT-*::,,fl 
nff ,,":fu T+lfili,_'.T",rJ,Ji5,#x,lxi!;,trHx,5J:nulrinfr 

fi l":::Lff IEfl 
"*."j,*1".:,f,if 

;fl J;J.,il,,,?:11

' X",lrm.,H;1itrlif,:[il1*i'.i'T1; materrar, ro be ured rn the
o,1 txemption from IDF and, RDL on- lmportation gf raw rnaterials for

"rfl ii*!?l,if ll;:tX1J'Ui",I1**;rm*i,.li";-""'''","

lxl,iilf ru",:,ffi trliH":iii!:i,:1.T,1xff ,;"."ffi ";:::,,::;
{!{i{:^!*/iifi{!:F,fii1;ri","mr*t{iffi,::;.:i(

:l Fq[1f:ili.f;li[::i# ""v concrition when and u' req,,i,ecl
b) /r the eveiu iOr.A 

t::lj:. + valid,_Parties m€ry conriuu. r(, be. rriutual[y bduna trv ieticrxlreviously iik,; ;; il cc,l-.]r_,Ir tu.J. rrrdc, .".4 event of rtrateiiai l,r.eactr of ,t 
" t'"_,, .rf*ti" ll8rccrr,t r.,t ,,rr, I the

,'ii,",ij^' 
partv faik to r.nedy ir'," u'."o .iln-,ll ,,,.,n.i,, .,r ,r.t3 

"*'i'Ii:"fi 

:t' H' 

{ffipflt',kffii,}i"fffrf;ffiri:
settle th..: riiffeiences l:

.submitte,t to arbltratiol

5 [ililH#il',,'iv;31:ii?flJl"n}i,,,"; 
[[:,"irv 

and p,ann,ng ;";*';;*..,

2

/1

4. tn $re lettr:r copied to Blue Nile Rolltng l(ills LlmitcrJ, we note that the CahinetSecreta ry, the Natic,nal Treasury andl'iannlng undericored the fiovetnnrent<ommitment to protect those operating under SOFAI to enable the rontl:anieldelirrer on their (ommltments trnder JOFA. Further, the National 'li ,.:ilrsureiterated the need to grant relnlrJion under IAC Duty Rem
ry

Companier that have rtgned SOFA agreement, as a separate eroup frqrn the

lssion Schcrnc to
a .df

5. On 206 October.. ZO2f, th_e. Chalrperson Council of Mlnlrters caused thetssuance of legal ttoti." rvo. teq/ili;o; i iiilln"rrrr,on of tmport dutv atap-proved for Kenya for the a4ow** ;;;;rf*,;;; 
", the spo.fied quanittretot raw matedat, for the manufactuti ;;;;";;;;., b appty a du!1r 161s s12l,sBr



K{(
zero per @ntum (Ofd for twelve monfhr punrlant to the East African

Communlty Customt Management Act. 2OO4 and the Duty Remllslonl

Regulatlons, 2008.

On the 2d October. 2023. the Mlntrtry of Trade and lndustry wrote to thk

Office reeklng legal guldance on how to trarrdle ongolrg SOFA agreement' ln

view of the ;hargi.g tax mearure, ln the Country ln particular, whether to

hold the SOFA; 
-as 

btnding and continue extending the benefitr to the

beneficlarles. ln our responre, thk Officg trdvlsed /nler- aib, that;

'From the forcg;ohtg, lt lr our undentanding that the Partles entercd lnto

a tegatly btltdiilg ageement purruant to tectton .28'4 of the lncome Tax

Act-and inuyli bound by the terms of the Agtc<'ment' Fufler'
purruant to iection 23(3) of the lnterpretationr and Genenl hovlsiont
'Act. 

the law carrnot apply retrospectircly. The partles theteforc haw a

duty to fulfil thc.lr obligatlonr under the Ageement"

On the 23d Octotx.r, 2c/2.3, the Mintstry of lnvestments, Trade and lndustry

urrote to the Naticrnal 'lirr:asury ln respect legal Notice No' EA93632023

t,nider whldr the EAC. 1a;:cthd t'he duty remlssion for Roofing (K) kd (4O 000

Ml) and Blue Nile Roilirl; tr'ntls UI .(32, OOO MD lrpt$cting 'that the ltemt b
clegazetted owto.g to the- tact ttP.iihg ttent arc avatlafle ln latge quantltiet ln-

t* iiuiin'.ttdn:l,1e, t,v tt'e.iettilithd Minlrtry tg.u8ht to have the National

ii;*rv iegazettc, rire',jdti''fritii5il$n ln order to support the local

rrra nufacturi rr!.

Subrequently. orr the ir(irh o(O!ef, ?O?1. FNRML wrote to thlt office reeklng

this our lntlrverrtion iottowj,pg the Mint$q/l a:dtf:l to rescind from the

$()FA, rvlrlch dedsidn' trNRMl- fo.und was ln brtach oJ the SOFA'

It l, rr8;ahrt this bac(;toutrd tt-rait r{e,Fdvlte ai fo,$ows- 
.

g. lt ls noted thi,i tlrc prirJent matter ttemt ffoni the lettdr dated ttre 23d October'

2O23 whenrb.l tlre'l4inlstry of lnvestments, Trade and lndustry wrote to the

Nirtional 'l rr:a$([y o"trr,g the de-Sazeriement of Legal Notice No.

Ett\C7363fX,?-t lry ra'hlch noti." EAc Sazetted the duty remlsdon t9r loo,nnq
(K) ttd (4.o o:rc, Ii/il) and Blue Nite Rolltng,wllt Ud (32, o00 M'l)' BNRML' ls

oi tlre oplni.n thari lf the National 'lieaiury heeds to the reqrred from the

Minlstry, tlre degazetternent woutd occasion burden upon BNRML contrary to

the provlsiorrs of $()[''4.

lo. lt ls noted that the soFA rhall Hnd the parties for a period of lo yearr unlesr

termlnated ln accordance wlth the procedure under the $oFA. Nevertheless'

the Partles may anrend the agreement by rulr&!-@El9lc. and ln writiqg. py

dintofArticlellofSoFA.we-notethattheAgrenmentnraybetermtnated.

1

6-

7

I

l) tf any condition lpeclfied ln thts Agrtement shall not have been

fulfillecl when and a, required to be ful(itled. this Agreement may be 
.

termlnati:d at any time by any party reprelentative with at least

three (3) monthi prior notice to the other party and luch



termlnation shall be without liahflirv ar -^.. -- . .exceptforanytaxliabilityl liabllity of any party to any party

" ff['ilil:"'i::tllffJ:",n:,* ceases to be varid, the parres mav

"r*"o, ."i.",..Li"il1'i ;:,".t#"t"5,""3;rsuant to thls Agreemeni

Withbut affecting 8ny other
enritted, etther party ,u, l'f..1t'-:'..t"medies to which ft may be
termrnatins,hrr A#;;,',j::,.":tjt".-1" writins to the other

il::"j;f rfr :.fu,ffi "ni",ffiilil!:J5:ff TrJ?,rilJi
-**,, 

"r 
*,"i p"iifil'.fi,:ffitl"l[,tfi1J,thrn rix (6)

ffi*ff
flffi-ffi### r,m

3)

lI.

12.

13. Thir Ir hrttressed by the C<xrrt.s position ar illustra
.a d h

ted ln bt

where the Leanred Judge oplned that: -

,l

,ffifigfig,,,xm**:rp'*t**l
t

5
14. We.note that tn the Instances where the A,greeme

|ilfi trtil:f H'y-:g'*t".'"ti","="i'i."',*t.ftr"J",f"f ff ',tf;r*"ria.['.ti., es;il.T$ffi:.*,yl#t fl8?f,::;:oJi:* y*f *4lirar:€



w{l,q

lnvalidate the Agreement. However. quertions of Interpretation or application

;;;Gihe P"r*trion, or ti"-soFi shall be' ln first lnstance' be rerolved

mutually prlor to be subJected to Arbltratlon'

15. The SuPreme Court of the Unlted Kingdom ln

v ols ller & UKP

16.

[45] ttated that:

"The general prtndples are not ln doubt' Wet[er there R a blndittg

contradbetweenthepartiesand,lfso,uponwfuttermrdependlupQn.
what they n"r" og';J"'it dependt '2i ye"n tttt'lr subJectlve state of

mlnd, but ,pon u *iiii*tion of what 
-t''at 

' 
ommunlcated tntween

them by words or i"iiia, and whether that 
.leads 

obJectiwly to a

conclusion that theyiii")'it" create legel rclallons aid had agreed

upon all the termr *;;i;;;;;y *g'rcied.ol.the law requires at esentlal

for the formation "i ii'iiii'Ji"g telatiotLs' tvan lf ciatain terms of

economlc or othu, finii-n"' to tie padies ltn'c not been fint:lired' an

;;;;;;;;;PPd;'i''; it'eit' wordr'antt cotcluti mav tead to the

conclusion that they dii not lntend tgteer'*ttt af tuch tel'ms to be I
precondition to a conctuabcl and leilaltl' h!nr'ii1g. agt eement"'

Nevertheless' we oplne that. e,,.len |f the matter .vas to be pr*ented for

arbltration to deteriirtne tt J t',,i st]iy S;f iOi=/'" the (''t'icome wo( d be to the

H;*JJ;.-i"-uiisr,.. or u il'tlu;eiion tr'r th': lnv;tiditv of soFA' we are

i.]i""i'i"iJia tt. Agreemer( irrvalid and btirriing upon the parties'

I uKscl

le ros

17. Be that as lt nraY. \,t e-. lviit r tci.rel'.rer.ite our earlier advlsory that Srursuant to the

lnterpletatiot, and (knsra! ['rovisic,n tuJ. C,]P- 2, the rePee I of serJiorr 28A of

the lncomr: fax Ac! tY the lin;rrr, e /r,i,2O23 does hot -i!ffed the-j)rev!9!u

tion t)'l ,ql-r.U!fetc-d!n&I

a wdtterr 149
acklt Law DictiolrarY Provides

that. 'a t'erirracflYe unlesl'

al k in the natute o,r ex post facto law or a blll of attalnder;

i) l, qntrs oUigationt of 
'ontmctt;d c:ivestr it'Jrtr; ancl

i) t; anrtiiutint atlY forbldden''

lB. The sttPrerte couri of KenYa ln
il 2t

regarding retrotPect i\'itY-

a vs

had the following to saY1

"As for non'r.rimlnat legttlation' the general rule- ls that.all statutet other

iirr"in"i"'*tiln ire ietetv dcclar*ory or which relate onlv to matten
';;';;;;;;;r;", 

evtdence ati pttma flite yueeatve' a-l! retrutwcttve

effect b noi kt be given to tiem unlett' l4t exPrctt wordt or necettary

nlii,*ii*' i ,ii;'oiirt tt'tt *ot ttte intention of the legrstature"'



t9.

20. ln the case of tv

ff#**srrffiltgf:lm*d;ffir'1ffi
aI 5 the 5upreme Court of 5outh Africation of itatute sta ted that:

ca ln tackling the que,tion

tute belng construed at
ttatutory provision b

of the retrospective appli

"fiOJ lhete b a ptesumptrb,

';nl;'x;;*trir;,i;,mi:,*iiz*iu:"Fn

as

!lt!b?!ic,a-:

2t.

" i:",i,?":ll;"::,:i

,gulm,FjffiNfiiffi#1'ffiffi



>

1

the fact that ruch provlsions would; a) divest the ri ofBNR,ML under the

F b obli of et

nt Gove

27. The Court of APPeal Save lts oPlnlon on the matter of the retrospective

applicatlon of legislation ln ssl ofl Tax an

Mllts G.A.l Umlted t2ol8l eKLR where lt held that:

'18. From the above authorttiet lt It ctear that there are exceptiont to

the genenl rub that a ttatutory provlsfon ls not rctrospective' The

fupirtant considemtion belng the lntentlon of the lqislaturc ln enactitg

the rtaftte.

We are gulded bY the case of
vs. Adelalde Stea ofl9 28 CLR 729 al 161-2 where Higglnt

I ttated at follow:

"The futdamental rule of lnterpretation, to whlch all others are

subordinate, ls that a statute R to b expclanded according to lhe lntent

oftheParliamentthatmadelt;t;nc!thatlot:entionhastobefoundbyan
examlnation of the languqge uted ln lhe ttatute as a whole' The

quertion ls, what does the larguage mean; and when we fhtd what the

iu,rgrug means, ltt ltr ordinary and natural sense' lt k ottr tltttty to ofuy

thit iteatttttg, e:ven lf we conslder the result to be lncn'nvenlent or

tqpol itic o r I mPro ba bte."

24. SinrilarlY, ln rb!ic ional Assemblv of the Reoublic qf-f€Iva-42
t7

gtlreslDilggitlt' of l\tblic F
justicc Mativo (ar heIrc€ 5

rr.,as then) had the follolvtn,rj to tay on falrness of legislation-

"1,!.2. Appt/ng the abovti jurlrprudence to the factt ctf tltlt case, lt b mY

finding tttat a PrcPer construction of the impuSyrred decfdon, the

lrovlions of Cotlstittttion and tle enablittg lelJitlaticttr letve me with

rutt .doubt that tltrE lrnpugned dedion {a tlle !Xt!!! t lt lnvotcer

& 3 othe P iI

!

W_tUhkll--wet!:.J.\ b-_Ace- tue-llae-lheri-e atlll() of e

!{.r-rrt,rlctt tn questiott vtftre i l'lct i:1. lt ottcndr th:: prindple that

pohlblY rctrorpediv'? aPPli.ation "t the law. tt offendL ih': PdndPle bf

le,:;ality. For avoldance of cioubt, tr\e contracts ln clttestion were

cxecuted prlor to the Provltiont ol tt!( Companits Act r:ttd the PPAD

,tict whlch were lnvoked ln making tlie dtallenged recomrnendationt. ln

rnc so dolng, the National Artemh'y and PAC fett lhto an enor of the

wh.:rcar we note that that the Finance Act, 2023 by large lnfringes on the

lnce rriives under the SOFA, nothlng ln the Act lnvalidates Previout sSreementt

," iii,.r"a Ufite parties. Thll ls bittresled by the General lnterpretations Act'

that tequire-

25.

'Sxiion 23



a

t)
2)
3) WL|re a wntten la

law, then, unlest a contnry lnten on

w repealt ln whole or ln
appears the

pad
tepeal thall not_

another written
a) Revlve anythlng not tn force or ert$hg at the time at whlch
b)

tlp repeal takes effect; or

Epeakd; or

a

4

26- l,r rt,c circumstances,

-*rffifi+;iff*ffir*
leeitin ra I !,. t i,rqslglie]BllprieeiE[
27, lre ure.t a, It may; ft ls (

*6,56ffififfifi$*ffi+*r,r,,m

et

Itt thls regard, It b dgd that the lovethet l1/ele agred ln the Speclal Open

Sli,sge

valiciit y ls ten (lO) yeart
ting

a



..

I

28.

29-

30.

Gotremment,'

Notlng the aforementioned, lt ls our oplnlon that the Govemment ls estopped

from withdrawlng the tnceniivei unier SoFA' whlch was the basis of the

lnvertment and the nnrn.ir,g of the proJect. The Agreeurent and.fhl

subsequent amendment .."ut"d"a legltlmate eipectatlon.upon the lnvestor that

they, and thelr business woutd bJ protected frorn the whlmsical taxatlon

*"i*". e..o.aingly, any withdrawal of Juch lnccntives would ottract dirputes'

;f,ili,ii ;il;a"wouta litetv expose the Gcvernment to liabllitv'

According to De Smlth, Wootf & )owell, "Judi.Qat Revlew of Admlnlstratitn

Aaton" 6*Edn. Sweet 6l: trvlaxwell page 6O9:

'A legttimate exP?.ctatk tn adses where a Pe6on rerponsi e for taklng a

dectslon has lnducerl in fomeone a reatonable exPedation that he wlll

recelve or retaln d it,,rtr:fi{ of advantage. lt'tt a bstc prtnciple of falmess 
-

that legitimate exPi ciittiQt't ought not to be thwarted' The protection of

legitimate e4oectzrtkt:r ic at thZ root of the conttitutional Prlnciple of the

rule' of law, tuh[clt t equhes predictabllity and ceftatnty ln govemment's

clealittgs wlth'the 1ru[:lk -"

The Courts have adopterl the pririciplg of lelltlmate cxPectation entrenchlng

ff i:it;ff Ju:i:*:i';tr"f iitufi r*ittl'il"HJ,l"il"ff 
**'n

of

"The priadPle of i leP,itimate expecta tion to a hearing should not be

to
roniinect orlY lo P3.

I pl t n Arc' nng-t ? ! ! ).( : r e f itw!-t9-be 3o19re d''

-!V.art-ou'arriCo usion ar

31. Wrthotrt pteiudiG to the afort 'r'tentioned' 
we advlie as follows-

a) The lvlinistry of lnve rtr-,r'ut:, Tracle and Gdu*ry lhould consider resclndirg

the declsion to de.Sirr:ett(: th; duty remission a5 communlcate:d ln thek letter

datecl 2-3d octobei. 20i13 to the i'lational Treasury;

b)lrrttreeventthedi:clsionisr'oiwithdrawn'andthei'artiesaggrievedralsea-' ;;;";;J"; the sol'A A'{'i;;;il" i[ause' there lslikelihood of an award

f.ri,fl it*J 
"g"inst 

the Goverr'merit tirus exposing Governrnent to liabllity;

c) That the $OFA creatt:rl tc-:Sitinrate c)Pectationt 
"T 

P:Ii"t for the fulfilment

of obligations ther"unO"'i"fin fartils therefore hive a duty to fulfil their

obligatLns under the lqgreem:nt; arrd

d) That the Govemment c(trnmitted to bear anv adv-ere changes ln tax'ation

ln respect t., thu rn."nitvti-'"att the 3oFA for ten years from the

6srnrnensslnr,.rnt date of ttre Agreement'



.a

I

Xir:?iJ*11.[il:ave ttated heretn wifi be or assrstance to you. and that yotr wil be

ofl

L

to: Dr.. Chris Krptoo, C.B.Sprlnclpal Secretaru

-The 
Nafional Tr"i_rv

I he National Treafury and tconomk plannlng

ffiffiI;l''"'"
iiJffi,t:ilfna, Ph4 Hsc

gffi;i,?Ts"T*i,r,Iff auunarndu,rry

(

10 lpe66
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IVhcn replyirg please quote

Ref.No. Z,ZITF,IGPIS0 Date: 18d'October 2018

TRDASIIRY CTRCULAR NO. 9 I 2OL8

TO: ALLCABINETS}]CRETARIES

ALL ACCOUNTING OFFI{ : i,I:i'tS

-IJIDELINES/TRAMEWORI( 
r:i',(),I1 itlrl()11}rltrTtr'[G, PXOCF]SSING AND

GRA},I'["]NG OF TAX EXE[/II,T]I( I ]t/[V/i ]]VDUYITRTA'f,IOI'II BEMISSION ON A

NATIOICAL Tfi;, A IIEE OR I (ltit/Jt6ll1

L PIJRPOSNT

1. These guidelines provido a fi:amework to Mnisties, Departmerrts ond Agenoies

(l,me$ for" r=gu"stiug, p"'.*"ti"g and granting 9I t'* o:rerrrption/waiver/

'ariation/remission. 
on u u.uon t l,az;, ifeo or oharge payable on-the 2;oods, equipment

inctuaing motor vehiclos and fol: services. The guidelines are speoific orL' the:

a' Requirements on the forr:r, contents and presgntatiotr' of tax exr:nrption/wai''er/

vadation/rsmir;sion on 
" 

rriio"^f tax, a fee, or ctrarge requasts to be considered for

approval;

b'Stepstobeundettakendur.ingtherwiewand.approvaloftaxexemptiorr/waive/
variatiorr/remissiotr on a national tax, a fee, or a oharge request;

o. Communication of the approvals to the requc'sling Accounting Officer; and

d. Any otherprocess to be follov,'ed.



2.
tt€x

II.

^. T:: . purposes of rhis circutareruption/waivor/variation/rcmissioo 
on r r"tilr-J'i"i,, *::11*t",

EACI(GROI.IND AND NAIONALE

meatrs

i^,"r,"ffiffsjtrTt1:tftfll}|.bvAnicte2tlortheconsriturionorKeoy8,2010

(')il&m#censing foe may be imposod, waived or varied except asprovided !
(2)If tegislation pennits ft: y:i""-. of any tax or lioensing fee : (a) a public record ofeachwaiver shalr be maintainedtog"alr *iii,r,"..*oo ro.tr. *uii*, iliral *"r,waiver, and the reason fo, it, shJi?" *rffi; tho Auditor_General.

i;,"#i1*"iir#ffi i,ip,.1,,il:"gtii;;J#x.ff ,t"t1;T",#J,Jlff ',walve a national tall, a {i.:e n, 
"t 

rrgu iri,".a-rry ,a,, rri"u"*l Govcrrrment and its catitiesrn aocordancc l-rith critc:ia ;xu,r.rii"aEr",-;uir,t ,,. n oo:a"a u**,
a) the Nationar Treasurw. shalr maintai-* rr lrubric record of oach waiver.togethu with

$",ffiffi f:,1" 
1,il;i'er.;d;;;; ;;;;";;"", in accordauce witn-""iioo sz

b) each waiver or variation has beon au.th.rised by an Act of p. arriamen! and
c) a state officer o,ay not be excruded fi om palrment of a tax, fte or charge by rcasonof the olfice ofta. st,,t" ori"ir;;;,IrJ.f wo,o of rhe state otrir.'ig*ffi 

g'g.r,gi,4gg"ffii*ffi *rffiffi ::rnrtlilffi l:iH*:,

[r*rJii5tH,,Pi:tHiH,ffi 
:,.$f 

,B"f"H*,.,orreduresortherrirrercottax

;tffi tu-trr,"***#*;,xc,"xt.ffi"g,gl#iffi,,ff i,ffi

;ffi r*:r,x,s,##""#ni:$.ir*fr ffu:#ffi :m**
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ft ilft

L Adclitionaltn and more importantty, these guidelines will enhance accountability in

the proccssing, gr*tirrg and admirrlstering of exemptions that uro providcd for in the tax

laws. Oll i^po.t*", to note is thaa Accounting Offrctrrs raluosting for sudr

exemptionVwaivers will be accountable for the requests aod approvals gl:ented'

g, All Accounting ofhcers are expected to obtain ooncurence ftom the National

Treasury before finalid"g any conhaot or agreement that provide for any oxemption.

'^. Theprinoiplo intent oftheseguidelines is therefore, to:

ll.
111.

I enhance accountnbiti.Y in the processing, granting and administering of

oxemptions that ar'o provided for in the tax laws
Protect and promotc the public intorest;
Support the consfilutional prinoiple ofthe nrle oflaw'

) l. In this respect, the fbtlowing guidetines shatl strictly be follorved urhile applying,

proocssing and approvfug any e.xemption going forward.

}-T[ THE SPECf.}.[C GUU)ELINES

A. Requesting for )'ir'.crnptions fioru the National Tle'asur1r

l?., lril lei:ters to flre lilrrtional Treasury roqua<tirg fc,r arr exomptioii sl'ail t'e signed by

tle respgctivo Acoognting Officer (Principal Secrr:'rarV) v'il'hout Creie,li,r.ion r'r: by the

-^s.pec;tive {)abinet $lc.,c.re',riy.Inthe event of delep--atior4ltre Accorrnling O1fr.e'tx siralino'iiff

-Jl{atioar,,L 
'Iieasur.y, the persou who wilt act r.ru his ot hr:i: behalf {irr lix. iimitcd poriod

wlreir tb.e rosptrtivc ,/.t ccounting Offrcer or the Ca.t inot Socretary irr rrot r;vail ble.

13. Thc Ac<:otruti:Lg Officers are further notifir;d r-hat hencefortl., they ate requirer-l lo

P initial all tLe 1,ages oi doouments suppolting tho 16quc'sts for q 91egniio1. Any lettet- 
requosting fb,,ihJ rur,,r" iuoluding{he supporting tlocrrments not initialsd or r'r1l pages shall

not be pro*xrr:od.,

14, A.rry |6.6", io the National Treasury requesting for an exemption will he,nocf.orlt

roquire aparagraph murmittingthe Aocourrtingofficerto statethathe or shohas cor)firrned

fnut tU" iionuJruiuutcd for, liould be solely used for the specific project. The f:olk,wing

is the proposed lao.guage:

nI have wnJirnteil thdt all lheitetfisl.tsteilin thls requesl m'e cortsisten.twith lheapprovetl

nnste.r lts{. I rudertakz to ensure th.at (he rcqaestetl Eooib, a!fii^Dtt?ttt iftcluding motor

vehtcles anr{. setric:?.i afe usettfor theintended ptnpose dlring ihe inrplementation of the

projeet anci will ensurefull accounfability in tinewith pstagtalh 23 of these guidelfitw."



(

15' The letter shall also contaiu details ofthe projcct heing-irnl,lemented including itsobjectives aad if the s*id orojoct is approved ;jil;"*d iu the budget or not. Thc startand end dates ofthe projoit must be indicated in the letter.
B. Amendment anil Rejection of an Dxemption
16' In the event that aay of the requests for an exemption does not conform to all theroquirements spec.ified in tle.se c"il;il;t#;.ipa s",rr*tu.y, l,i"ri"iiirl"r.y rua.
H:i3ffi b.LTf ffi*:*agtri"i"*:l1;i;.ni{$"f#,i,T."qu.",ine
17 ' The request for an exemption shalr be rejected ifl (i) trre Nationar Treasuy has reason .
to bolievo that the reoue.st wasmade basud ori ina""urrt ) or eroneous informltion; or (ii)there is no povision h g: 

'.* 
h;;;;il; i.equqsr; or (iii) does r,ot meet therequirenents for' flre Sneciar oe".",i.g ir.ilitr in seciion d of this circular. such r ;!f:1[5,1ff #,'ffi ffi:ail""t[=tr,"fr 'I",j,ua"o,,,ti,,g-o6*.ir'n,"**+a

L'. Processiug ol an l4xemptiorr

18' The Nationar ?ioasury_ wilr reyrew and- pr-ocess arr trre appricaiions to ensure theycomply with the respeotive tax Iaws aad tb.rse culae[uas. &";-il;;.*, ,rocommordation wilr be forwarded for considerati"r ti tt" c"ui"Js.ro*y,hrri*ar roasury and plaruring.

1r- The }{ational Treasruy will conrrrunicate the decisit u on Eny request for exenptionttuo'tghtho-priucipar sec.retarya{atiil-T*r;;;t,A,,oorurtlogofficerrvhohadmade
Uro )tQuQst.

D. D:rcmptiou on Goods and Dquipmeu6 including Mo{or.Vehicles

i:I,,f,i;:Hfi '#&Tfl ffi,:L"J"lil:',1fr ::i-,ttiilfi Hffi ;:I#,:#,"..
A masterJist' l'his is a Iist ofa, the goodrr,1r1, 

lryripmeat, i^cluding motor vehicres
P:l1:,: O.: *ed in the implemenfation ol.rtre ijeJriirr,a projecq
r nt, n Laster Iist should senarate tho catego; ies triir*a. * follows:'ilie goods that will Lu mnsumed i"n iir., ;rrlrtiot tion of t,e projoct _ thoconsunablos;

'rho goods that will be transfe*ed to tho Govoinment on oompretion of thep. rojec.[

o

b
I

t1

ll1. ?)re goods berongrag to the contraotor and which w,l be ro-exported oncotupletioa of the proj ect.
copy of tho Funding Agreement aud the contract for tho project impleorontation;

c.A



I

K0
L

d. A *Py of the oontractor's re'qt'esUaPPlicationletter;

o. The ilmmencement and calrgletion dates of the projeo$

f. Recommendation by the h4ir'istry on the exemption boing applied for' which shall

inolutle the language in P€,nf,raph 14'

At ttris point, no invoices are required' However' the quantities anil the

estimateil costs of tfte gootls should be provitlotl'

Sam Table I
Master Llst No Description Quantity of Goods Unlt cost Value

2

3

NO.

le T.'a.blc )I
) I escr{ption (.r:reutity/

L.rrrount of
t nJods

i lttially

Specific Dxemptions alier ttre Appro'e'al of ttre Master List

?,1.l'Jpont:errliptoil'lxjrpprovcdmastrrtli$:fromtheNationalTrea'sulry'theAoocut(rlg
olficer shall be re{r*i-i<xi rir'-,* frr sperifi.c cx.em,tion on a caso-by-c.rsr' basis. J:lhe

applicatio'H flor' intrror(:c'il itioAu *ua those prurchasotL localty nh orild be rr:''ttle

eeparate,ly so as lo ,rr,,;.. tl,,'il'"o*arsing of tlrre ei'emptiorr more efJieie''t' The I'peni'fio

ituns applie<lf:br i,,.tir;,, ,n..rrol,rurqi*,iii t'," *"taindinthemaste;: tistlhatwas initirLlly

appro'irdl by the lN:.iio:rzJ '.|.i:ce,r'.rrv and Plau:rilg'

\2.'Iheappliozrtionlotterfhrtirespecific{exe:<emptionmustProvide(SanrpleTable
):

a. The c,.ua,l:,tiiy/amount rrpproved in the Master tist (a oopy of tho approved mastor list

. must b:r rr'ttat"hod);

b. The,1rtu,|ty/amount pJr:rnriv imported and. exempted;

". Th".l.rrk1iiy/amount beiirl3' *ppftA f"' in tttt ourrurt applioation

d. The lialalco of goods initially epprcved

1

w

5

NO Mesfcr
LlstNo

Qoentity/A
mount of
Gooils
llurchased/
I:n

Balance of the

Quautities/Amount
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Sllthepurchasermporrdocurnentssuchasorhers to facilitate the,uuon.r,ui,-r."or;***tf 

'fl 

#ff ffi#;,fr ;fyJiffiffi.Tf :5,n:,:
Please uote:

i) the corurgoee
,-rffi##; l,l"T3::i:,T:'#^t?otor vehicres sho,rd bo the contractor

mplementing the proj ecqii) the motor velicles imported under the pr

tr ffi,,"fx +[ir*r_"*:,ffi #]j]::,'# r*rffiiii) 
ffj|fJ';:,1:;:l1l:d for inporte,l go-ods must be executecr to se.r,rc the,
ca,rccrrr.r,,*,",li",Tff""Hii$,?1,tr":"jiF,:,,,#"Jf 

H:?rlllif.,i?;co:rsullz.{io r'r,ith,l:e,respeaiveR-JJrr,r"iog Om." i";*#ffi;,I ,l i,"1,r,t.d
i;,:ii l';;,,,:l'ii;J':i,il ff *r*:#r.F o, io -iJ'o?.Ji*,1),,,,.*,"

corrUrrl(,ti(rir of tl:a prr:jex;i. :tor on the remaining goori s uDorr

E. Exernption fronr \ialne l.dded Tax (VA?.) on Sen ices
%' on're exenrpti"r liom vAT on servicrx, the forowing procedure shalr appry;i. The .lr ccouatir, r t X{,r*'#"ffi T;*#:+Ht;l?ffi ::ffi*T#*ffi fr trf*Tlj:i;thert: v-,,ill bc c<.:,rrr"iors r.. rl"ir**ril 

"iJ*l**, such as cons,ltancies;u 
l]T" 13c*|F of flie request, the National 1yeasurv -,,, -*^^,-l,l'"'*
"r*rrpUol itom f+i; 'asury will prooess the request for

iii:I?,#il::i:I.],!#ff 
f#[+dffi 

ffi*::ffiF'-#ilqil:,ffi I.*:
request' 1,. a.""ouot4g offcer. will b" r*.:llyP 

offtcer whc' La<i rrradethe
exerrption or *, *tirf.i;;;;; ,;, i[f"* 

to forward Euv ft:,(])rest for
l,rocessirg; aud 

--' ^*""'6 vr' Der vrutis ro tno l(cnlia Rovsnue Authrrrity 6i;'la) ror

iv. 
}:l"*r.rfu* Of,ficor of the relevaat Srate DG

.rfffi :rffiiitrry;"jl*trjx j#Iffil#ffi E#m:';:theservicsprovider.ihisa,JJr"*";".ffiil1*i#I'fl'ffi1,T::ltrr#f
to authorize rhe sowi"u provi<t"i" l" ri 

"rl"ffirvzero ratrrl basis.
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25. It is emphasized that since conhacts for services, inolrrding oonsultanoies, are grven

out based on tle internal capaoity of tho confracted fums, thore sb,rll be No granting of tax

oxemption for vehicles "t;;;d: 
purchased for use by $e cons$ta.uj or sub-Contracted

n -ti f" tlir respeot, aU do"ou"tirng Offioers are therefore, reguiLod to ensure that there

,r. 
"o 

p*uiri*i for such tax exemptions in the seryice contracts lhey sign.

F. Temporary ImPortation

26. Application for the facilitation of temporary importation-oiiequipmeut for use in a

,p."rnJ'p-j*t, snonfa U" iorw*a"a through ihe risporsiblo ministry/agenoy to tho

t ^nmissionor of Grstorns *a S*ao Contri! I(RA ;ith the rclcvant documcnts aud

.cating the aroa aud Periotl of use.

G. Exemptiou uniter the special operating Frarueworhwith the Government

27. A11 applioations for exemption uniler the Special Op?o,t"'e l?ramewort with the

Oovu**uni must strictly adhero to the requirr:ments of this r:ircular'

2ti. The Aooounting Officcr nrust attach a oopy of the sgreement siped betrcen tho

inve#ior (s) and the Govemment to the applicaiion for oxemption'

29. The agreement with tlre inves{,or (s) ruust haw, been negotial.al aod agreed upol

i:etweon the respective fnOTr-*A rn" i.l*'tioa"t Treasury' Bor avoidan*e of doubt,

"*"*ptio* 
unaei tnrs m*"*.r'r." shall r-rot be concluti.ed without lhe involve'ment of the

ltational Treasury, fn tt ir t"gr".f thor.;ior:*, the Accounting Officr, must prwide

evidenoey'oonounuo* of ti." NJUo*,t Trer.st'ty in the negotiateil and agreed exemptions

!

-- -derthe framework.

30. The reoommendation by (he Minishy on the exemption being applied for shall

inolude the language in Paragraph 14 <'fthis oircular'

31. Failure to adheie to the above requirements will result in the rejection of the

application.

H. Fieltl Project Visits

32, In order to onsu|fr further tmasparonoy and aoc,our,.ltrbillly on tho utilizatiou of

;;;rnti"u* of a natiorrrJ to ot u fi:e or a cliarge epprovtri,.'h'' ltl*:i",11L::'.1.To'*ixt
undortakorandomfietavinitsio tf,"p..i."tufr"i"g imi[e,me,nt:eriu-trdorthis Ba1,rewo'k The

Officers {iom KRA and {lre respecti* itlOa* 
"ritt 

be patt of tiie Yisiting team. Thc pulPose

of thcse rrisits will U" to coffi ttr" status otithe projects, use of the itoans in tlie appovod

master llsls and veriff qr;ifi" i"f";ation as p'wia.a *l,,.n seoking exempli<ur. All the

MDA-s inrplenrenting tl , ,.tiour prqjeots are elpected to pi:ovide frrll infbrrntrtiou during

suoh dsits. In the went thai the goods 
"na "quipment 

imp.r:ted or purc,frased looally un6er
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$;jyewort wero nor utilised for the inrended puroos,rn accordance with provisioru oftsx laws. --.1'*vwoo' appropriate action shall be taken

f. Reporting

urmnyii.no EGE

;fu ,ii;{-*U".***l#.il?t'-'i-r'I:;,ltrfl Ffr 
":ffi ',"*,*:ff#t:

rd,T'*ffiHt:#"m*ffi ffiffi*"p,*,ffiffi#"lq:ry. aI,DIToTEITMPTIoNS

Y. CONCILUSION

flH,ffi}fifj*il*H8*#i,ffi*
=k;

T o
Copyto.. Dr. h IC Kiuyua, DGE

Head ofPublic Selvlce
StrrteHouse
Nd-m.OBr
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PROTOCOL ON TIIE
ESTABLISHMENT OF THE EAST AFRICAN

CUSTOMS UNION

PTTRSUANT TO THE PROVISIONS OF ARTICLE 75 OF THE TREATY
FOR TIIE ESTABLISHMENT OF THE EAST AT'RICAN COMMI'NITY,
TIIE PROVISIONS FOR TIIE ESTABLISHMENT OF THE EAST
AFRICAN CUSTOMS T'NION ARE HEREBY SET FORTH:

PREAMBLE

WHEREAS the Republic of Uganda, the Republic of Kenya and the United
R.epublic of Tanzania (hereinafter referred to as "the Parbrer States") signed the

T'reaty for the Establishment of the East African Community (hereinafter

rcferred to as "tle Treaty') on the 306 day of Novemb er, 1999;

ANDWEEREAS:

(a) under the provisions of Articles 2 and 5 of the Treaty, the Partner
States undertak e to, tnter a/ra, establish among themselves a customs

union, as a transitional stage to, and an integral part of the

Cornmunity; and

O) under the provisions of paragraph 2 of Artiole 7.5 of the Treaty, {he

Partuier States have determined that the es{.ablishment of a custorns

union shall be progressive in the c;ourse ofa transitional period;

AI\D WIf,EREAS by the provisions of paragraph 7 of Article 75 of the Treaty,
the Partner States agreed to conclude the Protocol on the l:)stablishment of a

Customs Union wittrin a period of four year;;

AND WHEREAS by the provisions of paragraph I of Article l5l of the

Treaty, the Partner States undertook to conclride such Protocols as may be

necessary in each area ofco-operation, which sLall spell out the objectives and

scope of, and institutional mechanisms for or-operation and integration;

AND WIIDREAS the Partner States, whih aware that they have reached
different stages of development with each Paitner State having a comparative
advantage on hade in some commodities, are resolved and determined to reduce
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existing imbalances and to foster and encourage the accelerated and sustained

development of the Community;

AND WIIEREAS the Partner States are desirous to deepen and strengthen

trade among themselves and are resolved to abolish tariffand non-tariffbarriers
to create the most favourable environment for the development of regional
trade;

RECOGNIZING that a customs union would enhance economic growth and

the development of the Community;

CONSCIOUS of thefu obligations, as contracting parties to the Marrakesh

Agreement Establishing the World Trade Organisation, 1994 (the WTO
Agreement), and to the Convention Establishing a Customs Co-operation

Council, 1950 to contribute, in the common interest, to the harmonious

development of world trade;

CONSCIOUS of their other individual obligations and commitments under

other regional cconomic partnerships;

RESOLVING to act in concert for the establishment of a Customs Union;

AGREE AS FOLLOWS:

PARTA
INTERPRETATION

ARTICLE 1

Interpretation

l. In this Protocol, except where the context otherwise requires:

*Acts of the Communitytt means Acts of the Community enacted in
accordance with the Treaty;

ttanti-dumping measurestr rtleans measures taken by the investigating

authority oi the importing Partner State after conducting an investigation and

determining dumping and mateiial injury resulting from the dumping;

rrcommon external tariff ' means an identical rate of tariff imposed on goods

imported from foreign countries;
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trCommunityil means the East African Community established by Article 2 of
the Treaty;

ilcommunity goodsr means goods originating from the Community;

I'community tariff' means a five year interim tariffimposed on specific goods
originating from the Republic of Uganrla to the Republic of Kenya, and from
the Republic of Uganda to the United Republic of Tarlzania under the principle
of asymmetry;

'rcompensating productrr means a product resulting from the manufacturing,
processing or repair of goods for wlich the use of the inward processing
procedure is authorised;

'rcompetent authorityr? means a body or organisation designated by the
Community to administer the customs law of the Community;

rrco-oSrerationfi includes any undertaking by the Partner States, jointly or in
concerl of activities undertaken in furtherance of the objectives of the
Community, as provided for under the Treaty or under any contract or
agreemert made under the Treaty or in relation to the objectives of the
Commruri6,;

trCouncil" means the Council of Ministers of the Community established by
Article 9 of the Treaty;

'rcountervailiirg duty" moans a specific duty levied for the purpose of
offsetting any sLrbsidy bestowed directly or indirectly upon tlie manufacture,
production or erport ofa product;

rrcolrnten'ailinf rn€lsrres* means measures taken to counteract the effect of
injurious subsidies;

"cotrrt" mt:ans the East African court of Justice established by Article 9 of the
'freai.y;

I'customs areail means that area licenced by a competent authority for purposes
of specific customs operations;

I'customs and excise authority* means a body or an institution designated as
such by a Government of a Partner State;
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ttcustoms data banktt means a depository of customs and hade data and

information;

rrcustoms dutiestt means import or export duties aud other charges of
equivalent effect levied on goods by reason of their impo,rtation or exportation,
respectively, on the basis oflegislation in the Parbrer States and includes fiscal
duties or taxes where such duties or taxes affect the importation or exportation
of goods but does not include intemal duties and taxes such as sales, turnover or
consumption taxes, imposed otherwise than in respect of the importation or
exportation ofgoods;

rrcustoms law of the Communityt' means the customs ldw of the Community
as provided under Article 39 ofthis Protocol;

"customs offence" means any breach or attempted breach of customs law;

I'customs territory'r means the geographical area of the Republic of Uganda,

the Republic of Kenya and the United Republic of Tanzania and any other

country granted membership of the Corununity under Article 3 of the Treaty;

"Customs lJnion[ means the East African Community Customs Union
established by Article 2 of this Protocol;

"days* means working days in any calendar month;

fidumpingll in relation to goods means ore siiuation where the export price of
goodslmported or intended to be importcd into lirr; community is less thau ttre

normal value of like goods in the market c,f a country of origin as determined in
accordance with the provisions of this Protocol, an<l "dumped product" has the

corresponding meaning;

t'duty" means any duty leviable under any customs law and includes surtax;

"duty drawbackrr means a refund of all or part of any excise or import duty
paid in respect ofgoods confirmed to have been exported or used in a manner or

for a purpose prescribed as a condition for granting duty drawback;

"excise duql" means a non-discriminative duty imposed by a Partner State on

locally produced or similar imported goods;

,oexportD with its grammatical variations and cogrrate expressions means to take

or cause goods to be taken out of the customs territory;
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I'export dutiesrt means customs duties and other charges of equivalent effect
levied on goods by reason oftheir exportation;

rrexport processing zone, means a designated area or regiol in which firms
can.import duty free as long as the imports are used'as inputs into the
production t'rf exports ;

"export promotion" means an undertaking in the facilitation of production or
manufacturing for purposes of export;

frfreeportrr 
means a customs conholled area within a partner state where

imported duty free goods are stored for the purpose ofhade;

t'f1.een9rl authority, means an authority appointed by a partner state undernational legislation to establish, 
"o-o.iirute and oierate freeport related

facilities in a Partner State and it shall include all the staifthereof;

I'freeport zone, means a-designated area placed at the disposal ofthe freeport
authority 

.where goods introduced irrto ihe designated'"rr" *" g"i.rurry
regarded, in so far as import duties aic co,cerned, 

"i 
teiog outside tt.-"*1o*,

territory;

"foreign country" means a country other than a partoer State;

ttgoodstt includes all wares, articres, merchandise, animals, matter, baggage,
stores, materials, currency and includes postal items other than p.?ro.rur
correspondence, and where any such goods are sold under tne auspicei oittris
Protocol, ttre proceeds ofsale;

t'goods in transit" means goods being conveyed through the customs territory
to a foreign country;

,imporfr with its grammatical variations and cognate expressions means to
bring or cause goods to be brought into the customsierritoryj

"import dutiesrr means custorrrs duties and other charges of equivalent effect
levied on goods by reason oftheir importation;

trimported goodsrr means goods other than Community goods;

trimporting Partner State"
imported;

means a Partner State into which goods
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Itinternational standardstt means standards that are adopted by international
standardising or standards organisations made available to the public;

"inward processing" means the customs procedure under which certain goods

can be brought into a customs territory conditionally relieved from payment of
irnport duties and taxes, on the basis that such goods are intended for
manufacturing, processing or repair and subsequent exportation;

'rlegislative Assembly" means the East African Legislative Assembly
established by Article 9 of the Treaty;

I'manufacturing under bondt' means a facility extended to manufacturers to
import plant, machinery, equipment and raw materials tax free, exclusively for
use in the manufacture of goods for export;

rrnon-tariff barriers, means laws, regulations, administrative and technical

requirements other than tariffs imposed by a Partner State whose effect is to

impede trade;

"other charges of equivalent effect" means any tax, surtax, levy or charge

imposed on imports and not on like locally produced products and does not
include fees and similar charges commensurate with the cost of services

rendered;

rrPartner Statesrr means the Republic of Uganda, the Republic of Kenya and

the United Republic of Tanzania and any other country granted membership to
the Community under Article 3 of the Treaty;

ttpersontt means a natural or legal person;
ttprimary productiontt means initial or basic production of goods using raw
materials or original inputs which have not undergone processing;

trprinciple of asymmetry" means the principle which addresses variances in
the implementation of measures in an economic integration process for purposes

of achieving a common objective;

"Protocol' means this Protocol establishing the East African Community

Customs Union and any annexes to the Protocol;

trpublicationstt means printed material in hard or soft form;

"refundt' means the return or repayment of duties and taxes already collected;
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trre-exportsrr means goods which are imported and re-exported from the
customs territory;

*remission" means the waiver of duty or refrainment from exacting of duty;

ttsafeguard measurestt means protective measures taken by a partner State to
prevent serious iqjury to her economy as provided under this protocol;

rrsecretariat, means the secretariat of the community established by Article 9
of the Treaty;

"Secretary Generaltr means the Secretary General of the Community
appointed under Article 67 of the Treaty;

I'subsidy" means assistance by a govemment of a partner State or a public

lody to the production, manufacture, or export of specific goods, taking the
form of either direct payments, such as grants or loans, or of measures wittr
equivalent cffect, such as guarantees, operational or support services or
facilities, and fiscal incentives;

'rtariff I means any customs duty on imports or exports;
rrtrade data" means trade related information and statistics on trade;

I'trade facilitation" means the co-ordination and rationalisation of tade
procedures and documents relating to the movement of gc,ods from their place
of origin to their destination;

rrtrade pror:edures" means activities related to the collection, presentation,
processing and dissemination of data and information conceming all activities
constituting trade;

rrTreat5lrr 
rr-rearrs

Community.
the Treaty for the Establishment of the East Afric;an

2. In this Protocol, a reference to a law or protocol shall be construed as
reference to the law or protocol as from time to time amended.
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PARTB
ESTABLISHMENT OF'

THE EAST A}.,.RICAN COMMIJNITY
CUS'I'OMS I'NION

ARTICLE 2
Establishment of the East African Community

Customs Union

l. In order to promote the objectives of the Community provided under

Article 5 of the Treaty and in accordance l{dth the provisions of this Protocol,

the Partner States hereby establish a customs union as an integral part of the

Community.

2. The Customs Union established under Paragraph I of this Article, shall

be called the East African Community Customs Union (hereinafter refered to
?.s "the Customs Union").

3. The Customs Union shall be managed in accordance with the customs

law of the Cornmunity.

4. Within the Customs Union:

(a)

(b)

(c)

cLrstoms duties and other charges of equivalent effect imposed on

ilrports shall be eliminated save as is provided for in this l'rotocol;
rion-tariff barriers to trade among the Partrrer States shall be

rernoved; and
a common external tariff in respect of all goods imported into the

Partner States from foreign countries shall be established and

maintained.

the application of the principle of asymmetry;
the elimination of intemal tariffs and other charges of equivalent

effect;
the elimination of non-tariff barriers;
establishment of a common external tariff;
rules of origin;
anti-dunrping measures ;

subsidies and countervailing duties;

5. In accordance with the provisions of Article 75 of the Treaty, this

Protocol, inter alia, provides for tle following:

(a)

o)

(c)
(d)
(e)
(0
G)
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(h)
(i)
0)
(k)

0)
(m)

(n)
(o)
(p)

security and other restrictions to hade;
competition;
duty drawback, refund and remission of duties and taxes;

customs co-operation;
re-exportation of goods;
simplification and harmonisation of trade documentation and

procedures;
exemption regimes;
harmonised commodity description and coding system; and

freeports.

ARTICLE3
Objectives of the Customs Union

The objectives of the Customs Union shall be to:

(a) further liberalise intra-regional trade in goods on the basis of
mutually beneficial trade arrangements among the Partner States;

O) promote efficiency in production within the Community;

(c) enhance domestic, cross l>order and foreign investment in the

Community; and

(d) promote economic development and diversification in
industrialisation in the Colununity.

ARTICLE 4
Scope of Co-operation in the Customs Union

l. Ti're provisions of this Part of the Protocol shall apply to any activity
undertakt:n in co-operation by the Partner States in the field of customs

management and kade and shall include:

(a) matters conceming trade liberalisation;

(b)trade related aspects including the simplification and harmonisation of
triide documentation, customs regulations and procedures with particular
rr:ibrence to such matters as the valuation of goods, tariff classification,
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the collection of customs duties, temporary admission, warehousing,
cross-border trade and export drawbacks;

(c)trade remedies and the prevention, investigation and suppression of
customs offences;

(d) national and joint institutional arrangements;

(e) training facilities and programmes on customs and trade;

(f) production and exchange ofcustoms and trade statistics and information;
and

(g) the promotion of exports.

2. For purposes ofsub-paragraph l(a) ofthis Article, the Partner States shall
co-operate in:

(a) adopting uniform, comprehensivr: ;rud systematic tariff classification
of goods with a specific description and interpretation in accordance

with internationally accepted standards;

(b) adopting a standard system ofvalttation ofgoods based on principles
of equity, uniformity and sirrqrlit,ity of application in accordance with
intemationally acr:epted standards and guidelines;

(c) establishing conuron tenr:s and conditions governing temporary

importation procedrtres including the list or range of goods to be
covered and the nature of manufacturing or processing to be
authorised;

(d) implementing the customs requirements for re-exportation of goods;

(e) implementing the customs requirements for the fiansit of goods;

(f) harmonising and simpliffing custorls and trade formalities and

documentation and dissemination of inforrnation;

G) harmonising the customs requirements for the control of warehoused
goods; and

(h) adopting common procedures for the establishment and operation of
export promotion schemes and freeports.
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PART C
CUSTOMS ADMIMSTRATION

ARTICLE 5
Communication of Customs and Trade Information

The Partner States shall exchange information on matters relating to customs
and hade and in particular:

(a) the prevention, investigation and suppression ofcustoms offences; and

O) the operation of a harmonised information system to facilitate the sharing

of customs and trade information.

ARTICLE 6
Trade Facilitation

The Partner States shall initiate trade facilitation by:

(a) reducing the number and volume of documentation required in respect of
trade among the Partner States;

(b) adopting common standards of trade documentation and procedures

within the Community where international requirements do not suit the

conditions prevailing among the Partner States;

(c) ensuring adequate co-ordination and facilitation of trade and transport
activities within the Community;

(d) regularly reviewing the procedures adopted in intemational trade and

transport facilitation with a view to simpliffing and adopting ttrem for use
by the Partner States;

(e) collecting and disseminating information on trade and trade
documeutation;

(0 promoting the development and adoption of common solutions to
problems in trade facilitation among the Partner States; and

(g) establishing joint training lrrogrammes on frade.
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ARTICLE 7
Simplification, Standardisation and Harmonisation of

Trade Information and Documentation

l. The Partner States agree to simpliff their trade documentation and

procedures in order to facilitate hade in goods within the Community.

2. Subject to the provisions ofArticle 6 ofthis Protocol, ttre Partner States

agree to design and standardise their trade information and documentation in
accordance with internationally accepted standards, taking into account the use

of electronic data processing systems in order to ensure the efficient and

effective application ofthe provisions ofthis Protocol.

3. For purposes of this Article:

(a) a customs data bank shall be established at the Secretariat; and

o) the Partner States hereby agree to adopt the Harmorrised Customs

Dcicurnentation to be specified in the customs law of the

Community.

ARTICLE 8

Commodity Description and Coding System

1. The Partner States agree to harrnonise their customs norrellclahlc and

standardise their foreign hade statistics to ensure comparabiliff and reliability
of the relevant information.

2. The Pailner States hereby adopt the Harmonised Commodity Description

and Coding System specified in Annex I to this Protocol.

ARTICLE 9

Prevention, Investigation and
SuPPression of Customs Offences

1. The Partner States agree to co-operate in the prevention, investigation and

suppression of cus{.oms offences within their territories.
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2- Forpurposes ofparagraph I ofthis Article, the Partrrer States shall:

(a) afford each other mutual assistance with a view to preventing,
repressing and irlestigating customs offences;

(b) exsfuange information on goods and publications known to be the
subject of illicit traffrc and maintain special surveillance over the
movement t,f such goods and publications; and

(c) consult each other on the establishment of common border posts and
take steps as may be deemed appropriate to ensure that goods exported
or imported through common frontiers pass through the competent and
recognised customs offices and along approved routes.

3. The implementation of this Part of the Protocol shall be in accordance
with the provisions of the customs law of the Community.
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PART D
TRADE LIBERALISATION

ARTICLE 10

l,nternal Tariff

l. Save as is provided in Article ll ofthis Protocol, the Partner states shall,

upon the coming into force of this Protocol, eliminate all internal tariffs and

other charges of equivalent effect on trade among them, in accordance with the

provisions of Article 14 of this Protocol.

2. The council may, at any time, decide that any tariffrate shall be reduced

more rapidly or eliminated earlier than is provided for in accordance with
paragraph 1 of this Article.

IIRTTCI-E 11

Transitional Provisions on the Elimination
of Intcrnai Tariffs

l. The establishment of the Customs Union shall be progressive in the

co-ufse of a transitional period of five years from the coming into force of
this Protocol.

2. The Partner States agroc that upon the coming into force of this Protocol

and for the purpose of the lransition into a Customs Union:

(a) ' goods to and frrrm the Republic of Uganda and the United Republic

ofTanzania shall be dutY free; and

goods from the Republic of Uganda and the United Republic of
Tanzania into the Republic of Kenya shall be duty free'

3. Goods from the Republic of Kenya into the Republic of Uganda and the

United Republic of Tanzania shall be categorised as follows:

(a) Category A goods, which shall be eligible for immediate

dutY free treatment; and

o)
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(b) Category B goods, which shall be eligible for gradual tariff
reduction.

4. Category B goods from the Republic of Kenya into the Republic of
Uganda shall have a phase out tariff reduction period of five years for all
products as follows:

(a)
(b)
(c)
(d)
(e)
(f)

l0 per centum during the first year;
8 per centum during the second year;
6 per centum during the third year;
4 per centum during the fourth year;
2 per centum during the fifth year; and
0 per centum thereafter,

as specified in Annex II to this Protocol.

5. Category B goods from the Republic of Kenya into the United Republic
of Tanzania shall have a phase out tariff reduction period as specified in Annex
II to this Protocol.

6. Internal tariffs specified uuder the provisions of this Article shall not
exceed the Common External Tariff with regard to any of the specified
products.

ARTICLE 12
Common External Tariff

l. The Parhrer States hereby establish a three bald common extemal tariff
with a minimum rate of 0 per centum, a middle rate of l0 per centum and a

maximum rate of 25 per centum in respect of all products imported into the
Community.

2. The Partner States hereby undertake to review the maximum rate of the
conrmon extemal tariff after a period of fir,e years from the coming into force
of the Customs Union.

3. The Council may review the common external tariff struchre and
approve measures designed to remedy any adverse effects which any of the
Partner States may experience by reason of the implementation of this part of
the Protocol or, in exceptional circumstances, to safeguard Community
interests.
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4. For purposes of this Article, the Parlrer States shall use the Harmonised
Customs Commodity Description and Coding System referred to in Article 8 of
this Protocol.

ARTICLE 13
Non-tariff Barriers

1. Except as may be provided for or permitted by this Protocol, each of the
Partrer States agrees to remove, with immediate effect, all the existing non-
tariff barriers to the importation into their respective territories of goods

originating in the other Partner States and, thereafter, not to impose any new
non-tariff barriers.

2. The Parbrer States shall formulate a mechanism for identiffing and

monitoring the removal of non-tariff barriers.
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PARTE
TRADE RELATED ASPECTS

ARTICLE 14
Rules of Origin

l. For purposes of this Protocol, goods shall be accepted as eligible for
Community tarifftreatment if they originate in the Partner States.

2. Goods shall be considered to originate in the Partner States if they meet
the criteria set out in the Rules of Origin adopted under this Article.

3. The Partner States hereby adopt the East African Community Rules of
Origin specified in Annex III to this Protocol.

ARTICLE 15
National Treatment

1. The Partner States shall not:

(a) enact legislation or apply administrative measures which directly or
indirectly discriminate against thc, same or like products of other
Parhrer States; or

O) impose on each other's products any intemal taxation of such a
nature as to afford indirect protection to other products.

2. No Partuier State shall impose, directly or indirectly, on the products of
other Partner States any intemal taxation of an1' kind in excess of that imposed,
directly or indirectly, on similar domestic products.

3. Where products are exported to the territory of any Partner State, any
repayment of intemal taxation shall not exceed the internal taxation imposed on
them, whether directly or indirectly.

ARTICLE 16
Anti-dumping Measures

I' The Partner States recognise that dumpiug is prohibited if it causes or
threatens material injury to an established industry in any ofthe partner states,
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materially retards the establishment of a domestic industry therein or frustrates
the benefits expected from the removal or absence of duties and quantitative
restrictions oftrade between the Partner States.

2. The Secretariat shall notifu the World Trade Organisation on the anti-
dumping measures taken by the Partner States.

3. The implementation of this Part of the Protocol shall be in accordance

with the East African Community Customs Union (Anti Dumping Measures)

Regulations, specified in Annex IV to this Protocol.

4. For purposes of this Article, the term "domestic industry" shall be
interpreted as referring to the domestic producers as a whole of the like
products or to those ofthem whose collective output ofthe products constitutes
a major proportion of the total domestic production of those products, except
that:

(a) when producers are related to the exporters or importers or are

themselves irnporters of the allegedly dumped product, the term

"domestic inilusky" may be interpreted as referring to Ore rest of the
producers;

(b) in c:x.c:op1ir:rnal circumstances, the territory of the l'artner States

may, for ihc pr:oduction in question, be divided into two or more
competitive rnarkets and the producers within each market may be
regarded ari a soparate indusky where:

(D the producers within that market sell all or most of their
p;:oduction of the product in question in that market; and

(ii) the demand in that market is not to any substantial degree

supplied by producers of the product in question located

elsewhere in the territory.

(c) In the circumstances referred to in sub-paragraph (b) of tlis
Article, industry is not injured, except where there is concentration of
dumped imports into such an isolated market and provided the dumped

imports are causing injury to the producers of all or most of the

production within such market.
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ARTICLE 17
Subsidies

l. If a Partner State grants or maintains any subsidy, including any form of
income or price support which operates directly or indirectly to distort
competition by favour-ing certain undertakings or the production of certain
goods in the Partner State, it shall notifu the other Partner States in writing.

2. The notification in paragraph I of this Article shall contain the extent and
nature ofthe subsidisation, the estimated effect ofthe subsidisation, the quantity
of the affected product or products exported to the Partner States and the
circumstances making the subsidisation necessary.

ARTICLE 18

Countervailing Measures

1. (a) The Community may, for the purposes of offsetting the effects of
subsidies and subject to regulations made under this Article, levy a

countervailiug duty on any product of any foreign country imported into the
Customs Union.

(b) 'lhe countervailing duty shall be equal to the amouut of the
estirrratcd subsidy determined to have been granted directly or irr<lirectly,
r>n thc manufacture, production or export of that ;roduct in the couutry of
origin or exportation.

2. The implementation of Articles 17 and 18 of this Protocol sball be in
accordance with the East African Community Customs Union (Subsidies and
Countervailing Measures) Regulations, specified in Annex V to this Protocol.

ARTICLE 19
Safeguard Measures

l. The Partner States agree to apply safeguard measures to situations where
there is a sudden surge of a product imported into a Parl:rer Statc, under
conditions which cause or threaterr to cause serious injury to domestic producers
in the territory of like or directly competing products within the territory.

2. (a) During a lrairsitional period of five 1,ears, after the coming into
force of the Protocol, 'r,fir.re a Partner State demonstrates that its economy will
suffer serious injury as a lesult of the imposition crf the common extemal tariff
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on industrial inputs and raw materials, the Partner State concerned shall, inform
the Council and the other Parbrer States through the Secrctary General on the
measures it proposes to take.

O) The Council shall examine the merits of the case and the proposed
measures and take appropriate decisions.

3. The implementation of this Article shall be in accordance with the East
African Community Customs Union (Safeguard Measures) Regulations,
specified in Annex VI to this Protocol.

ARTICLE 20
Co-operation in the Investigation of Dumping,

Subsidies and Application of Safeguard Measures

1. The Partner States shall co-operate in the detection and investigation of
dumping, subsidies and suddea surge in imports and in the imposition of agreed

measures to curb such practices

2. Where there is evicience of any sudrlen srn'ge in imports, or dumping, or
export of subsidised goorls by a foreign coi)r.llry into any of the Partrer States

that threatens or disl.orl.s competition rvithiu the Community, the affected
Partner State may request 1he Partner State in whose territory there is a suddeu

surge in imports, or guorl.s are dumped or subsi<lised, to impose anti-dumping
duties or countervailing duties or safeguard rlciisrues on such goods.

3. If the L)artner State to ufiich the reqlrest is made does not act within thirty
days of notific.ation of the request, the reqtresting Partner State shall report to
the appropriatc oustoms union authority vrhit,h r:Jrall take the necessary action.

ARTICLE 21
Competition

I The Partner States shall prohibit any practice that adversely affects ltee
trade including any agreement, undertaking or concerted practice which has as

its objective or effect the prevention, restriction or distortion of competition
within the Community.

2. The provision of paragraph 1 of this Article shall not apply in the case

of:
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(a)
(b)

G)

atry agreement or category of agreements between undertakings;
any decision by association ofundertakings; or
any concerted practice or category ofconcerted practises,

which improves production or distribution of goods, promotes technical or
economic development or which has the effect of promoting consumer welfare
and does not impose restrictions inconsistent with the 

-aftainment of the
objectives of the customs union or has the effect of eliminating competition.

3. :fhe implementation of this Article shall be in accordance with the East
African Community competition policy and law.

ARTICT,E22
Restrictions and Prohibitions to Trade

I A Partner State may, after giving notice to the Secretary General of her
intention to do so, infroduce or continue to execute restrictions or prohibitions
affecting:

(a) the application ofsecurit5r laws and regulations;

(b) the conhol of arms, ammunition and other military equipment or
items;

(c) the protection of human life, the environment and natural resources,
public safety, public health or Jrublic morality; and

(d) ihe protection of animals and plants.

2. A Partner tltate shall not exercise the right to introduce or continue to
execute the restrictions or prohibitions conferred by this Article in order to
restrict the free movement of goods within the Community.

1 Notwithstanding the provisions of Article l0(l) of this protocol, the
Partner.states agree to specifu in the customs law of the community goods to
be restricted and prohibited from trade.
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ARTICLE 23

Re-exportation of Goods
i

l. The Partner States shall ensure that re-exports shall be exempt from
payment of import or export duties in accordance with the customs law of the
Community.

2. i Paragraph (l) of this Article shall not preclude the levying of normal
administrative and service charges applicable to the import or export of similar
goods in accordance with the national laws and regulations of the Partner States.

ARTICLE 24

East African Community Committee on Trade Remedies

l. For purposes ofthis Protocol, there is hereby established an East African
Community Committee on Trade Remedies (hereinafter referred to as "the
Committee") to handle any matters pertaining to:

(a) rules of origin provided for under the East African Community
Customs Union @ules of Origin) Rulel; sprlcified in Annex III
to this Protocol;

(b) anti-dumping measures provided for uli<ier rhe East African
Community Customs Union (Anti-Dt:nrriing Measures)

Regulations, specified in Annex IV to this l)i:otoc:ol;

(c) subsidies and counten rriling measurcs provided for under the

East African Commrr:rity Customs Union (Subsidies and

Countervailing Measures) Regulations, specified in Arrnex V to
this Protocol;

(d) safeguard measures provided for under the East African
Community Customs Union (Safeguard Measures) Regulations,

specified in Annex VI to this Protocol;

(e) dispute settlement provided for under the East African
Community Customs Union @ispute Settlement Mechanism)
Regulations, specified in Annex IX to this Protocol; and

(0 any other matter referretl to the Committee by the Council.

(a) The Committee shall be composed of nine members, quali{ied2
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and competent in matters of trade, customs and law.

O) Each Partner State shall nominate three members to the
Committee.

3. Eactr Partner State shall notiff the Committee, of the investigating
authority wilhiu its territory designated to initiate and conduct investigations on
behalf of the Committee.

4. The functions of the Committee shall be to:

G) initiate, through the investigating authorities ofthe Partner States,
investigation on disputes under the Regulations in paragraph I of
this Article;

O) make affirmative or negative determinations on investigation
arising from sub-paragaph (a) of this paragraph;

(.) recommend provisional measures to prevent injury to a domestic
industry where preliminary affirmative determination has been
made under any matter in paragraph I of tlis Article;

(d) undertake consultations with Partner States and other countries on
matters before it;

(e) report to the Council on all determinations in relations to matters
that are submitted to it and decisions made by it;

(f) provide advisory opinions to the Pariner States in relation to
matters under paragraph I of this Article;

(g) review annually the implementation and operation of the matters
in paragraph I of this Article;

(h) issue public notices under the matters in paragraph 1 of this
Article;

(i) facilitate consultations by Partne.r States and parties to the dispute
before it, to ensure timely fulfilrnent of all requirements by parties
to the dispute and provide advice as may be appropriate;

O administer and marage the dispute settlemeot mechanism; and

(k) undertake any finction that may be assigned to it by any
regulation under this Protocol or by the Council.
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5. Except as otherwise provided under the East African Comnunity
Customs Union @ispurc Settlement Mechanism) Regulations, or under any
other regulation undcr this Protocol, the deoisions of thc Committce with
respect to the settlement of disputes shall be final.

6. The Committoc shall detemrine its ownprocedure.
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1. The Partner states agree to support export promotion schemes in the

!:Hyit, for the.purposes of acceleratinj a"*top."oi, pi.rr"ilg- *a
raclrlratlng export oriented investments, producing export competitive toods,developing an enabling environment-fir export piomotion' schemei and
attracting foreign direct invesEnerrt.

2' (a) The Partner state.s agree that goods benefiting from export
promotion schemes shall primarily be for exportl

(b) In the event that such goods are sord in the customs territory such
goods shall attract fulI duties, levieJand other charges provided in the co"mmon
External Tariff.

: The sale ofgoods in the customs territory shafl be subject to authorisation
by a competent authority and such sare shall ue timitea to z'o p.. 

""nturn-oitr,.annual production ofa company.

PARTF
EXPORT PROMOTION SCHEMES

ARTICLE 25
Principles of Export Promotion Schemes

ARTICLE 26
Duty Drawback Schemes

l. 'fhe Parl,er states. agree that, upon exportation to a foreign country,draryflk of irn;iort duties may be a-liowed in such amounts aid on such
conditions as,:)lay be prescribed by the competent authority.

?.. Duty drawback shall be paid:

(") upon submission of an application to the competent authority
rvithin. such a period from the daie of exportation o, p.rfo.**". oi tr,.
conditions on which drawback may be allowed as the competent authority
irrayprescribe; and

(h) on goods or any material used in the manufacture or processing of
such goods may be granted in accordance with and subject to-s"ucl
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limitations and conditions as may be prescribed by the competent

authority.

3. The implementation of this Article shall be in accordance with the duty
drawback schemes specified in the customs law of the Community.

ARTICLE 27
Duty and Value Added Tax Remission Schemes

1. The Parhrer States agree to support export promotion by facilitating duty
and value added tax remission schemes.

2 For purposes of this Article the Parhrer States may establish duty and

value added tax remission schemes.

3. The implementation of this A.rticle shall be in accordance with the duty

and value added tax remission schemes specified in the customs law of the

Community.

ARlll,OLE 28
Manufacturing itt uler Bond Schemes

l. The Parhrer States agree to support expolt promotion by facilitating
manufacturing under bond schemes within their respective territories.

2. The procedure for manufacturing under bond s'hall allow imported goods

to be used in a customs territory for processing or martufacture.

3. Duty and taxes shall be payable on compensating products at the rate of
import duty appropriate to them.
4. The imlllementation of this Article shall be in accordance with the

manufacturing under bond schemes specified in the customs law of the

Community.

I

ARTICLE 29
ExPort Processing Zones

The Partner States agree to support the establishment ofexport processing

zones.
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.of 
duty on imported goods used directry in the production of goods r", 6*p"rt

by a person authorised to carry out that activity i., th" ,oo".

3.. The implementation of the provisions of this Article shall be in accordance
with the East African community customs Union (Export r.or"rri"g Zoi.ry
Regulations, specified in Annex vII to this protocol uoa tt" customs 1a"w oithe
Community.

council may, from time to time, approve the establishment of such
other export promotion schemes, as may be deemed necessary.

ARTICLE 30
Other Export Promotion Schemes
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PART G
SPECIAL ECONOMIC ZONES

ARTICLE 31
Freeports

l. The Partner States may provide for the establishment of freeports for the
purpose of facilitating and promoting international hade and accelerating

development within the Customs Union.

2. The functions of the freeports shall include the following:

(a) promotion aod facilitation of trade in goods imported into
freeports;

(b) provision of facilities relating to freeports including storage,

warehouses and simplified customs procedures; and

(c) provision for the establishment of intemational trade srrpply chain
centres, where persons from within and outside the C<immunity

access and hamess market opportunities arid enhance

competitiveness in import and export trade wilhirr the global

setting.

3. Goods entering into a freeport shall be granted total relief from payment

of duty a:rd any other import levies except where the goods are removed from
the freepr.rlt for home use.

4. For purposes of this Article, the Parbrer States may establish an authority

to manap,e the freeports.

5. The implementation of ttris Article shall be in accordance with the East

African Community Customs Union (Ireeport Operations) Regulations,

specified in Annex VIII to this Protocol.
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ARTICLE 32
Other Arrangements

l. The Council may, from time to time, approvq the establishme'lrt of other
special economic arrangemqlts for purposes of the development of the
economies ofthe Partner States.

2. Freeport zones may be established at seaports, riverports, airports and
places with similar goographic or economic advantage.
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PARTE
EXEMPTIONRE'GIMES

Ardcle 33
ErempdonReglmes

1. The Partncr States agree to harmonise their exemption regimcs in rcspcct

of goods that are cxoluded from palment of impoil dutics.

2, The Partner Stetce hcreby agrec to adopt a harmoniscd list on cxcmption
rcgimcs which shall be specified inthe sustoms law of the Coomunity.

a"',

30



PART I
GENERAL PROVISIONS

ARTICLE 34

Administration of the Customs Union

The administration of the Customs Union, including legal, adminishative

and institutional matters, shall be governed by the customs law of the

Community.

ARTICLE 35

Measures to Address Imbalances arising from
the Establishment of the Customs Union

For purposes of this Protocol, the council shall approve measures to

address imbalances that may arise from the establishment of the customs

Union.

ARTICLE 36
Safeguard Clause

l. In the event of scrious injury or tlu'eat of serious injury occurring to the

economy of a Partner state following the application of the provisions of this

Protocoi, the Parhrer State concerned shall, after informing the Council throtrgh

the Secretary General alid the other Partner states, take necessary safeguard

measures.

2. The Council shall examine the method and effect of the application of
existing safeguard measures and take appropriate decisions.

ARTTCI,]I37
Trade Arrangements with (lountries and Organisations

Outside the (hrs{oms Union

l. 'l'he Partner States shall honour their commitrnents in respect of other

multilatr.:ial and international organisations to which thcy belong.
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2. The Community shall co-ordinate its trade relations with foreign
countries so as to facilitate the implementation of a common policy in the field
of extemal trade.

3. (a) Upon the signing of this Protocol and before its comin6l into force,
and taking into accoun! inter alia, the provisions ofparagraphs I and 2 ofthis
Article, the Partner States shall identify the issues arising out of their current
relationships with other integration blocs and multilateral and intemational
organisations of which they are members in order to establish convergence on
those matters for the purposes of the Customs Union.

(b) For purposes of this paragraph, the Partner States shall, upon the
signing of this Protocol formulate a mechanism to guide the relationships
between the Customs Union and other integration blocs, multilateral and
international organisations.

4. (a) A Partner State may separately conclude or amend a trade agreement

with a foreign country provided that the terms of such an agreement or
amendments are not in conflict with the provisions of this Protocol.

(b) Where a Paitner Sltate intends to conclude or amend an agreement,

as specified in paragraph 4(a) of this Article, with a foreign counky the Parbrer

State shall send its proDosed agreement or amendment by registered mail to the
Secretary General, u'ho shall communicate the proposed agreement by
registered mail to the other Pattner States within a period of thirty days, for their
consideration.

(c) Where a Parbrer liteJe rrotifies tbe other Partrrc,r States of its intention
under paragraph 40) of tbis Article, 1he other Piolnt'.r States shall make
comments and proposals as thcy lrray deem appropriate, vrithin ninety days from
the receipt of the Secretary Gencral's notihcation, belore the conclusion or
amendment of the agreement.

(d) Following thc receipt of the comments and proposals as specified

in paragraph 4(c) of this Ar:iicle, the Secretary General shall convene a meeting

of the Council within a pc.riod of sixty days to consider the comments and

proposals.

(e) Where the Partner States do not submit comments and proposals

within the period specified under paragraph 4(c) of this Article, the concemed

Parbrer State may conclude or amend the said agreement.
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ARTICLE 38
Inter-Iinkages with Other Areas of Co-operation

l. The application ofthis Protocol shall take cognisance ofthe provisions of
the Treaty on other areas ofco-operation including co-operation in:

(a)
(b)
(c)
(d)
(e)

environment and natural resources management;
standardisation, quality assurance, metrology and testing;
sanitary and phyto-sanitary measures;
intellectual property rights; and
standards and technical regulations on trade.

relevant provisions of flre'Ireaty;
this Protocol and its annexes;
regulations and directives made by the Council;
applicable decisions made by the Court;
Acts of the Community enacted by the Legislative
Assembly; and
relevant principles of intemational law.

2. The Partner States shall conclude protocols on the areas of co-operation
specified in paragraph I of this Article, which shall spell out the objectives,
scope of co-operation and institutional mechanisms for co-operation.

ARTICLE 39
Customs Law of the CommunitY

l. The customs law of the Community shall t:onsist of:

(a)
(b)
(c)
(d)
(e)

(f)

2. The customs law of the Community shall apply uniformly in the
Customs Union except as otherwise provided for in this Protocol.

3. The Partner States shall conclude such annexes to this Protocol as

shall be deemed necessary.
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ARTICLE 40
Annexes to the Protocol

Without prejudice to the provisions of Articles 39(3) and 43 of this

Protocol, the Parbrer States agree to conclude, before the Protocol comes into

force, lhe anne)ies specified in this Protocol and such annexes shall form an

integral part olthis Protocol.

ARTICLE 41

Dispute Settlement

l. Each Partner State affirms her adherence to the principles for the

administration and management of disputes and shall in particular:

(a) accord due consideration to the other Partner states'presentation or

complaints;

(b) accord adequate opportunity for consultation on representations

made by other Partner States; and

(c) implement in goo<1 faith any decisions made pursuant to the

Community's dispute settlement mechanisms.

?.. The implementation of this Article shall be in accordance with the East

African Community Customs Union @ispute Settlement Mechanism)

I{egulations specified in Annex IX to this Protocol'

ARTICLE 42
Amendment of the Protocol

1. This Protocol may be amended by the Partner States in accordance with

the provisions of Article 150 of the Treaty.

2. Subject to the provisions ofparagraph I ofthis Article, the Council

may:

(l)with the approval of the Summit, review the annexes to this

Protocol and make such modifications as it deems necessary;
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(2)submit to the Parhrer States proposals for the amenrtment of
the provisions oflhis Protocol.

This Protocol shall enter into force upon ratification and deposit of
instruments of ratification with the Secretary General by all the partrer dtates.

ARTICLE43
Entry into Force

ARTICLE44
Depository and Registration

l' This Protocol and alr instruments of ratification shall be deposited
yith th9 Secretary Geireral who shafl transmit certified t or 

"opi"r'oiit "Protocol and inskuments of ratification to all the partner States.

?: The Secretary General shall register this protocol with the African
Union, the Uidted Nations, the Woild Trade Organisation, the World
customs organisation and such other organisation-s as the iouncit may
determine.
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DONE at Anrsha, Tanzania, on thc 2d day of March in the yoar T\ro

Thousaad andFour.

IN FAJTE WHEREOF the rmdsrgipod havo appended &oir signatures haoto:

:, .]
NORIIEBIPI'EIIC
OFUGANI'A

YOWE KAOUTA MTEEYINI
tnllm{T

TTORTEEREPI'BIIC
OFXINYA

}IWA KIBAKI
PRESIDII{T

FOR lEf I'NIIED REPI'BIIC
OTTA}TZAI{IA

BTTd'ATUIN WITIIA}T MIOTA
EBTSIDIIIT
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I NSTRUMENT OF TiATIFICATIO N

P,RO'IOCOL ON THE ESTABTISHMENT OF THE
t*.ST AFRICAN COMMU NITY CUSTOMS UNION

NOW THERE[:0[I[:, li I loqn. Amb. Chirau Ali Mwakwere Mt,
Minister for Forcig"rr lr{iairs of the Republic o1'!(enya, declare
that the Covernrnr.:-rit ol the nepdblic of l(enya, having
considered the abrive: irrp-ntioned Protocol, mifies the same
and undertakes to fritlrfully perform and carry out the
stipulations therein co r rtained.

WI{l:ltEAS the Protocol on the Establishment of the Ea$
Afric:;ur Community Customs Uriion was adopted and signed
by the Heads of litate of the Repubtic of Kenya, the nepiblic
of lJganda and tjre United Republic of Tanzania on the 2n
day cf lvlarch , 2A04 in Arusha;

Vt/liiER&AS the Protocol shall enter into {orccr upon
. ratificatioh and deposit of instruments of ratificatioir rvith the

Secreta.ry{eneral by all Partner States i



pPfl.Ir

lN WITNESS WHEREOF, this lnstrument of Ratification is

hereby given under my name and the official seal of the

Ministry of Foreign Affairs of the Republic of Kenya.

DoNE at lrIAtRoBl tht, ..t.8{: aay A).*r.e.S.Two
Thousand and Four.

t.

a fi'i

I-ION. A.&48. CHIRAU AI.I MVi/AIftM:H.8, MP
MI NI$TEII OR FOREIGN AIFFAIRS OI:
THE REFIJI.ILIC OF KEN\'A

I
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when r€PlYin8. Plettc quolc

MINISTRY OF INVESTMENTS' TRAD.E' AND INDUSTRY

State DePartment for lndustry

Office oithe hlnclPal Seaetary
so(!l s€drritY Hou'€. Blo<I A'

SlthoD, Ro.d. C'Pit'l Hill
Po Box 30547 - 00100

NAIROBI' GPO
KTI.{YA

Ref : MlTl/S Dl/f 

^o 
N OL'V / (42)

Mr. Samuel Nioroge
Clerk
National AssemblY

Parliament Buildings

NAIROBI.

Dear Mr. Njoroge'

RE:

Yours sincerelY,

Juma Mukhwana'
PrinclPal Secretary

Date: 23d SePtember' 2024

DlqoEF<
?L4f'-

a^v\01[.,r

REQUEfi FOR A STATEMENT ON THE IRR!9-U-[ R AND ltLEGAt

GRANT OF TAX exsr'a#ror'r-io irui- NllE ROLLING MILIJ

LTM|TED UNDER rnJ 
's-p'itrit' openenNc FRAMEWoRK

AGREEMENT

R.eference is made to your letter Ref: NA/DAA&GPC ICDV2O24'!(O97) of l9'h

Seotember, 2024 this being a resPonse - to my letter Ref

uirysotnnonuoLv/(4o) aJii'io' i"pt"-ttiu"'' 7024 addressec to vou and

copied to the Cabinet t*,rel:;: Ji"ittti' "ir""stment 
Trade and lndustry'

lJJring guia.nce on the above captioned subject'

Your advisory on the Sub-judice rule is well noted' Going forward' we feel

rn ore enr i ghtened and ";';J ;' 
.o:"1 y:Llii Jif l;: :l|, Ii:i J::l

,r.n.. n *i"g said so, enclosed herewith is a submtss

* ,"r, iif"tmation and further necessary action'

V?e remain available to respond to any.additiorral question that might ari'e

aird to offer any clarificati'cn that miSht be needed on the matter'

Nl{TIONAI A CSEMtsLY

RE

* 2i sEo 2021

CLEKK'S OfFICE
Ltr:rx 'l1B42, NIUR

Ei\ D

\\'

(\

)I
PhD, CB5

1' ()
CIR

+

0 Box
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Telephone; +254-(0)20-2731531-9
07 0$97 O2rl 23, 07 88484840/4r
web: !4t4.Lhd!sEal!Ia!9o,9g,8g
Emall: ps@lndustrlallzation.go.ke

oF rilvEsTMENTS, TRADE, AND rllDU;sTRY
State Departrnent for IndustrY

Of-lice of the Prin,cipal Secretary

Social Security House, Eloct 'A'
Bishops Road, crdtal Hitl

P.O. Box 30547 - 00100
NAIROSI, GPO

KENYA

When replying, please quote

Ref. I4ITI/5D!,171'rB Date: 23"d october, 2023

O;. Chris Xi.,i'roo, PhiJ. CBs
Principai Secretary
The Nationat Treasury
Nairobi

Dear Dr. Kiptoo,

DUfi REl,trssrolt oll TARTFF DlO. 7213.91.10

in the legal notice- No. uCli63l2023; the East Airican commrrnity garettcri tlre

above-named duq\' r'cmi>-:!on for P.oofings (K) Ltd (40,000 MT); ano tslue Nile Roliing

Mills ttd (32,000MT).

I have been directed to instruct you that these items.be degazetted owing to che fact

that the items are avaitable in targe quantities in the country.

The purpose ol.this lelter is to request to degazette this duty remission in order to

support local manufacturing.

Dr, luma Mukfrwana, PhD, HSC

PRIIICIPIII- 5ECRE ARY

Copy to: t'ir. Abdi Dubat
Principal Secretary
State Department for East African Community

Co-op Banl< Building
Haile Selassie Avenue
P.O. Box 88461- 002011

Nairobi
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Our Ref: KAM/ I 0/27ldm limwtmbtiwft N2O2t 20th September 2O21

Mr. Samuel Njoroge
The Clerk, National fusembly
Parliament of Kenya, Parliament Buildings
P.O Box4l842 - 00100
NAIROB!

Dear Mr. Njoroge,

RE: REQUEST FOR A STATEMENT ON THE IRREGULAR AND ILLEGAL GRANT
OF EXEMPTIONS TO BLUE NILE ROLLING MILLS LTMITED COMPANY UNDER
THE SPECIAL OPERATTNG FRAMEWORK AGREEMENT

Kenya Association of Manufacturen (KAM) presents her compliments on behalf of its members.

Reference is made to your letter reference REF: NA/DAA&GPC/CDU202,|/ (096) dated
196 September 2024. The purpose ofthe letter was to request a statement on the irretular and
illegal grant of exemptions to Blue Nile Rolling Mills Limited company under the Special
Operating Framework Agreement.

ln view of the aboye request, KAM wishes to make the foltowing submissions:
i) KAM was not involved in the process of granting the SOFA and thereby hrc

no vislbility of its beneficiaries and was never consutted. KAM has written to
the Government agcncies to share more lnformation on the same.

ii) KAM was made aware of the matter through complaints from its members.
8 lettcrc were received clting thc dlitortion the scheme has caused to the
steel industry (see attached letters).

ili) KAM welcomes incentive schemes by the Government to attract both local
and foreign lnvestment, however, any schemes which are causint disruption
in the manufacturing value chain and creating an unlevel plalng field are not
supported by KAM,

iv) KAi.l is aware that the matter is before the courts and the ided approach is

to give a chance for the judges to givc thelr verdict.
v) KAM is of the view that any incentlves issued by the governm€nt should

undergo a rigorous process including public participation to give transparency
and accountabiiity.



Any admnce fcredback on dtis matter can be sent through ceo@kam.co.ke or catl +25'l 20

23.248t7t8.

Wc look forward to your consideration.

Y nccrely,

Tobles Alando
As. CHIEF EXECUTIVE



AGI

0SrhJULY 2024.

Mlnlster For lnvestments, Trade and lndustry

MInistry of lnvestments, Trade and lndustry'

Soclal Securlty House, Block A, 23rd Floor'

P.O. Box 30418'00100, Nairobi, Kenya.

Nalrobi , Kenya.

Honorable Minister,

REI REOUEST FOR TAX EXEMPTION FORM/S ABYSSINIA IRoN 6tr STEEL LTD

FOR RAW MATERI AI^S ANDPRODUCT ION tNPU TSUNDER SPECIAL

OP TING FRAME\^/OR K AGREE ENT.

Abyssinia Irr:n and Steel Ltd, extends greetings and well wishcs to your honorable office

We kindly submir ro rhe Minisrry, our request for Special Operaring Framework stacus

givcn rhe iecenc invescmenrs and'enhancement of our Sted Manufacturing production

facilities in Kenya.

Our r:On-rpany wish,ll; trr u1:,rlarC you (rn the invesfments wc have dOne sO far in Kenya as

foll, rlr' ..;

PLANI IOIALASSETVALUE IN KSH

ATHI RIVER 3,179,619,686.39

AWASI

ELDOR

3,660,694,214.99

In Iighr of our investments and a Plea to develop further on the Kenyan horizon, we

."q.ii.c fo. you. .upporr and cooperarion for gr^nting Tax exemptions on Raw macerials,

Spare Parts, and a[ allied inpurs / matcrials' Import duty, VAT, IDF lery, Railway

Dcveiopment lerry and Export Promorion levies.

A dccailcd wrirc up on some <lf rhe additional recently commissioned investmenls at our

production faciliriis in Mariakani and Kisumu is attachcd herep for your kind perusal

ET 1,237,188,573.38

KISUMU 1,645,263,864.53

MARIAKANI

XITENOELA 1,398,233,214.00

Abyssinia Group of lndustries I +254 707 726 560 | information@abyssiniagroup.com

House No. 40, Westlands Road. PO.BOX 1408'00606 Sarit Centre, Nairobi, Kenya

5,896,337,549.76



AGI
We have recluesrcd for rhis excmption co.sicrering the impact of chis invcstrncnc isexpected to have in rhe counrry.-the invcsrrncnrs?on" ,.Ii..rr^nr"gi-ary 

"ar.ii.a ^"awill provide a garewav for skill developrn;. i;;il'v;*a *pp3i,Ebi; g."*,n 
"i^'increased cxports.

'J he invesrmcnrs donc for cnhancing our sreel produccion fac,iries is furrhcr ser ro navcway ft:r inclusrrial ancl socio-economic growrh of th. n.rion 
^J'o "i.o"il; .;; 

t""
dircct ancl inclirccr joh opporrunitics Io? lrrJi.a, 

"i 
ii."yr,r,

Srrc h SPIICIAT ' opERA'rN. FRAMEwoRK, has been granred ro orhcr srcer proclucrs
M'rnufacru'ers in Keuva in the very recent past, and ir is 

"our 
humbre rcqucsc the samc tohc crrur'rdcred f.r Abvisirria hrn ancrstecr i,.r iii"ra., i", 

"ri 
significanr Invesrmenr to

l:,i: :l:,:ll-::yf1,.,,11 1:_,:r:,:i;i;;,h..i;;;ffii,.il rnr.n,r,.,,rers who arecnJ('yrrrB rhis SpECIAI OpERTATING FRAMEWORK ,n,l focilitor. fr.ih;, t,,il;f 
.'

oppon:unitics.

).:.::t:r.,]*_:h.; 
rinistry thar we shall abidc and comply wirh all srared and sripularedr(qurrcrrrcnrs tor SpECIAL OpERATING f nefvf f Wbnf .

Br , ir tur: ,.rf tlis ler.r*r, \lr,s Abvs,r;inia lron 6s Steel t rd, humbly rhank you for yourr',rrs.i1.l,'1 .,1",u,.,r)il.-l1,,,,l(:c rrr.lhope ,"t.rrtr.t iiri;;;;i;';;;;y"..,ro"n

\1,tr',:s [;urrhi,,tly

Dir
Ab on ee t

c.c.
cli) - kr:NyA Assoc:rATroN OF MANUFACTURERS (KAM).

,

T(IBBAD OTFICB, NAIROBI

ss N A n N0 s& ET LE TL D

oB to 4 I 0 600 60

Abyssinia Group or rndustries r +254 707 726 560 r information@abyssiniagroup.com
House No. 40, Wesflands Boad. pO.BOX .t408_00606 

Sarit Centre, Nairobi, Kenya



Kenva Operationsr

1. La Fur at Marla nt:n

The ladle retining furnace (LRF) process has recently become popular among steel manufacturers for the

production of clean steet. Large-scale infrastructure proiects, ports, bridges, dams, as well as high-rise

buildings all of these proreds, need the use of high-grade TMT barsand LRt is the ideal process for

producing hiSh-quality construction-grade TMT bars'

LadleRefininSFurnaces{LRF)isusedoncethebasicsteelhasbeenproducedinanoxysenfurnace,arc
frrnrao, o|l induchon lurnace. The steel is then transferred to the ladle for further refining, viz chemistry

adiustment, inclusion and impurities removal and homogenization of temperature' The treatment of

f,nr,i ,r"uf ,r.orried out in the ladle As additional heat is required for this operafion' the heat source is

providertthrougharcinSwithhelpofthreegraphiteelectrodes.LRFimprovesthequalityofsteelby
iefining and h,riting ana is called secondary ."t.llrrgy. The LRF can also be used as a hold station for

'nolten metal Jor the casting process.

Advantages of the LRF:
T . Homo-genizatiolr of chemtcal composition and temperature of molten steel

l. Deoxidizatiotl ')r removal of orygen inclusions

f. i{eating of lhe iiquid -(ieel to a temp('Iature sultable for continuous castirrS'

4. P.eduction ol hYdro8en and nitrogen

5. Rod ction of s.:rphur concentration

/. Reductior; of urrwanred non-metallic elements

8. lmprovement irl toughn?ss, ductillty, and transverse Properties of steel

9. Optimize speclfic consumption of ferro-alloys

10. lncre.-lses productivity as the melting furnace gets emptied quicker

l.!yeslEs4gg$!-9!t!hE-!EF:

Unit A prox Cost of lnvestment ln USO

Total lnvestment for th€ LRF at Mariakanl
Plant

$ 2,s00,000/=

2- wire drawlns llnes for Value Added Products at arlakanl:

With augrneutarion of the wire rod mill, the window for downstream processes and value chain Products

op"n, ,f,. The wire products facility will house a fleet of wire drawlng lines, natl headers and other value

chain pioducts. Wire i'ods after s(lbjecting to cold drawing procesyill produce wires for various

applications.

Wir(, drawing is a cold nletal working process which draws the wire rods through a series of dies to reduce

the cross secfiorr of the wires. tt usei fluxes and lubricants to avold die damage and avoid generating high

tpmpet atures that rnay interfere with the chemistry of wire rods. The area reduction in small wires is

Page 1of 3

Abyssinia Group of lndustries I +254 7O7 726 560 I information@abyssiniagroup.com
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generally between 15-45% depending upon the subsequent processes and product apprication. As thewire is pulled through the die, its volume remains the same, so as the diameter decreases, the lengthincreases.

AGI has developed high carbon drawn wires to cater the needs of special products for mattress industrywhich presently is importing wires from overseas. Equally to fulfil the requirements on blnding wire forthe extensive construction sector, AGr invested in high-speed draw rine from Tier 1 supprier from Europefor production of highest quality product.

nve en tso ewl Draw Fe i

Cost Head A rox Cost of lnvestment in USD
nvestme nt for the Wlre section S1 500,000

3_,-U_pCECe sf wl n and vani2 wl ucti Lin Ma

!.nvl!E!C!!! Cgsls cn the Uoqra de of e Whe Anneal lns&Galvan Wlre Produ

!lot dip galvanizcd iron wire is produced by drawing, heating, and then drawing a wire rod, and finarycoating the 5urfar'e with zin( through a hot-dip proiess. proiuction process comprises of uncoiring thewire on d wlrc payoff, passir'g rt through the inline annealing furnace for degreasinB and soitening or rnewtrc, ';urface treaarirenr. ,)f 'ryii- bv paising through an acid concentraflon chamber for prcklng of surface,rinsing station to remove acid fr:m surfacc, coiting it with speciar flux before entering the zinc pot,passirrg the surface treated wire throuSh the a dryi.g chamber for prehea.ng the surfale, passing thewire through a poor ot riquid zinc in the ceramic lined iinc pot, incrined pad wiping to squeeze out excesszinc from the wi.e surtace and giving it an uniform coat, passing through a wax chamber to provide grazeand rust prevention and recoirrng the wire at the take-up with pattern raying of the wire for bundring andpacking.

AGI has been producing hiSh quality annealed and galvanized wires which has met customer satisfactionand the demand for this product has been increasin-g month on month. aGr is uniquery positioned in theEAC market owing to the technorogy adopted froir the top most technorogy provider from Europe.Foreseeing, this .rdditionar demand, AGr upgraded its present'tine irom 16 wires to 22 wires that wi, give
-33% higher production (apacity.

iPl

on Facilltv:

Cost Head A rox Cost of lnvestment in USDTotal Investment for the Upgrade for Wire $ aoo,oooT=
lurg4ltlc & Galvanizied Llne ,

Page 2 of3
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AGI

ThedemandforAGlmakeBRcandweldingmeshhasincreasedowingtothesuperiorqualityofproducts
manulactured by AGI with the manufacitring facilities and steel production processes. To uplift the

production and catcr to th€se rising demands, nCt invested in.another combined line to manufacture a

Fabric Mesh and welding mesh lile. The technology is similar to existin8 AGI lines for hi8h qualitv

production of these Products.

-|-hemeshisrnanufacturedbyadvancinganarrayoflongitudinalwiresthroughaweldingmachinehavinS

a row of electrocles and welding transirse wires to the array by means of resistance weldinS To avoid

lnrbrittlenrent of the material of .he wires in the region of the weld due to rapid temperature changes,

specialCareistaken,Thelonsitudinalwiresareadvancedintermittentlypaststaionarywelding
electro(les. 6 to 20 wires dependinS on the type of mesh are fed horizontally, parallel to one another over

rollers to the machine. Distance between these wires is as per design. From the machine, a cross wire

o,u, tapping tho parallel wires is fed and all the joints are electrically welded. The rollers move the parallel

'.vires fur|jler and arother closs wire comes in at specified distance' The process goes on' to give a wire

nir:rl' . I iicsired sptr.ificirirrn The welded wi'e mesh is pulled out for making rolls'

4.8Rc & Weldlnr Mesh ne at Klsumu:

l''y-e:rrn?':r- i(:el5 i:1.:1ts19.r:f H.(:..q:.l,vq!d 
'!s-u-erb 

!{e!!!gs!.r!l'!ns facilitv:

| .. . .- g:it,set..--:_- ... .i;l.ra'-ela3:leilrrslir"-lri-ur-]
i ri:"il inrciir^ertiiit 

" 
elrc a rveldlng Mech i S soo,ooo7" 

I

;1iaq3tl(isuag... ----...-- l .- -.-.--- I

I
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ACC HANUFACnJRTRS Oti-
RflNfoRctMtM BA8S. Ar{Gtts. ttaTs, ztDs, I.BAffS. CMXtlEt-S.

- 
rpt stcIOM;, StctAt{GULAR d SquAEE HO|.IoW stcltoits.

Br.ACt( ptp[s. c.t. ptpfs. tu8Nlrunt IU8[S. Z puntJtis, M.s. a,Alts.
c.B.c.A slt[tIs. NAILS, WILO M[SH. B.n.C, EllrotNc wtRt. aa88to wnE.

CHAIN TINK, SOIIS & NUTS, NryTTS ATD OTHTF fASITI{IRS,

ftrl tor, ((It td.rFr. ttd ,
P{, &h 7,t ?.llt{t tvhar.,qrr

td: (25{) 079! tt63 6a{.07t0 t t0 JI:i,
otitS 0t0 3t J, tI203lr52lt

trur 6r4cdflr*! r..r., htoar{rrr co.L.
rtr.tr{rrrr tltrt u t

ACICURAIE STEEL IIII I S LT).
F^ 9,1SJ,**,,

Rggards,

Avrlj Bh.chu.
Managing Diroclor,
Accur.t. Stool Mlll! Llmlr.d

05th July 2024

The Chiel Execulive Oficer,
Kenya Association ol Manuladu.ers,
KAM House. t5 Mwanzi Road.
Nairobi

'Attontlon: Mr. Anthony Mw.ngt'

Desr Sir.

'Ro: lmport.tlon ot gl ob (HS Cod6 7207.t l ) Wtthout p.yment o, Any Taxe!.

It has been brought lo our artenrron Dv a supprier of raw mareriars to our racrory that a company within Kenya ha6imponed brrrers under rh6 HS cod€ risted idore. *irnout fay.eni;i;ili;;;. as summarzed b€row. we haverequeEted proot. given that u€ are vary clear.with lho polic;s',n ft""" *,ri;n Ii.,e *unlry, however w6 have seen Irod.ct.d import dec/srsrion ,orm that does nor oiscroseitre importi'nj*rpr"i,;;t a"arrv 
"tares 

an enlry o,2,062.03Mokic Tons of MS Eillels, ,rom South A,aca.

The enlry.9!e! lurlhcr lo slale lhal the applieble vaiue lor dulies should havr been impoG€d on around 2lo,ooo,oooKenya shirrings wonh ol goods but has cr€arty bsen oremptBd wittr oy. ratJiaaor in air outy etements.

. 'ti\(: l)utt.(St ).ot Aplli. tion): . t0.009;. 'Erltorl& lnvcltmcnt l,romotion 1,.r.):. l7.jylo. 'lmport l)..hr.lion l,cr): i 2.J09,.. 'R.lll0.! l).y.lopm.nr l,cv!: . LJo,ji,

. .},4,1.. . l6 tx).,1'

'folali 47 .5O./.'

!ry1lllP1r-l.llrl1 *th the sulptier. they notiti€d us thst lho supptEr in questron has b€en ragislared under a
upscral uperstng Framewofi Agrocmenl (SOFA) within lhe counry. On cto!€r iolpcction ot rild lramewort, weunderltand a claar rever or rnvostmenr wilhin rhe counrry h8! to hav; oecn ioorc i ngrre or ro airrion iinya' -
Shlllings.

Thc thach-u Group ol Companies, compriling Bhachu lndustrios Llmiled and Aacurab Stcot MiIs Limit€d has
rnve9reo wt rn excos9 0, Kshs 10 Bi ioo withrn lhe cluntry 8nd omploy3 rhousands ot indivrdusrs.

ll i3 alarming lo us that one imporler can proc€ed with blalant lavorilism, circumventho a s6l orocass lhat i3 in otace
in not only K€oya, but ths East Alrican Community wiich agroea to fenya,s stay of ap-pticatfi ,";; 10%';;ry ff-
billotr to protecl local manulacturers. Deaprte ttris, ue sami proauct is uelng imponed inlo Kenya without any taxes

Please note. wilh se.iousn€ss and soverity, lhal a.movs like lhis lor a sin9l6 manulacturer will not only derlabilize tlemarkel but 6use manulacturers lo shuidlwn lhair business- ln our cas€: a group whici has srooo 
"irnln 

xenya foi 
-

mo.e than 3 generalDns lor 50 years will be lorcad to clole down.

Therefore, we request you to independen y verrfy lhe Cusloms Entry. anvestigate the imporler. and take the
nec€sEary acllon to recover lhe unpaid taxes and stop such import! compbtry.

Thank you tor your continued supporl.

ACCURATE STEEL IIILLS TTD.

P O. Box 74332 - OO2OO,

NAIBOBI.

DIRICIORS: DAMNDER S. BfiACHU, AitAB,tT S. Bn Oru, ptnMB S. B|{ACHU, AvRrU S. Bl|tCt{U



IUMBO STEET MtLtS U,MITEI
NDOVU MOTTRESS NDovu l ouLDERs I STEEL OIVISION HORDWORE DIVISTO

^Y*i:n :i:::a:.::'I.-:m:"AErEi:Ilr;=E:E:g,-l

Sth July 2024

KENYA ASSOCIATION OF MANUFACTURERS
KAM, STH FLOOR
MWANZI ROAD, OPPOSITE WESTGATE MALL
P O BOX 30225-00100
NAIROBI

ON HI IV FF R.

Dear Sirflltadam

AN ON M GI

RE: SPECIALOPERATING woRKAG IN EL SE RALLEG LYPROVID ED TO BLUE NILE RO ING LS L

I wish to bring to your attention that Brue Nile Ro[ing Mi[s Limited has been benefiting from aprogram known as the Speciar operating framework agreement. This program is eligibre for
companies who have signed govemment to government agreements, Manufacturers ofvaccines
and companies with investments of KES l0 Billion.

I would like further crarifications on how this exemption was issued and its legarity in totality as
this has created unfair competition in the sector as the framework provides foiseveral benefrts
against Levy, Duties and raxes. The Govemment ofKenya has lost Bi ions ofsh rings in taxes
due to this framework being granted.

Sincerely,

Harsh Patel

Wt JUMBO 5TT6: I\4ILLC I.IMNT:D
,), c, Box 99029 - 80107
RABAI ,KILIfI (OUNTY

Director

Jumbo Steel Mills Limited

+254 777 777 770 info@jumbostaGl.co.ko P.O.8ox: 2053 - 4O1OO

Kisumu, K6nya



TARMAL WIRE PRODT/CTS LTD
MirrIlircrrrrcs or': Ii!','l B,rs.'ruisrc(,, ri,s, squarc r]ir.r. r(ourrtl r],rs. r r.rk^v suctj,,s, rlack,i,cs,Wuldrrrcs,, lll(C ltolls. lix,irrrrlcrtlt4csir, f f,,,,1, ,r,,,,, N,,iir, )_i,,,, ti,,r. ffu,f,",f Wi,..Chairrlirrk. l(azor Wirc. M.S l,larcs, ttin,l,,rg Wirc, Uulvirlir.U Wi,..St,ckist o r' : Angrcrirrus, rrrar bars. Z-sccrirrr, t - s""rion, tit"anrr, I-'ci,.,,r"r-, ,.r,*rrerc(r I,r.ri.,s.llcarl oIficc: 1,. O. llu.r ll1292. M,rrrb..s., lcl: 041 ,+rrrrj i,r,,i,, ,,,,r,azr(rr)larrrrirlstccl.cor.Mobitc: 07]7 502965 t 0.t29 5t6t7Z t Olll lltiit,- W"t,*ii",' ,r,r,r.,"n,,",r,"",.."r,

02.t

1'llE ST[u, PI0PLI

,)lU Juh,2

Rcl: KAM/SFru(X)t

'l'hc (lUO.

Kcn! fl Arsocifllion of Marrulhclurcrs
KAM Ilousc. 1.5 Mrralzi ltoad.
Nailohi.

lo: Mr Anthon\. Mrrurgi.

Dcar Sir

AI R 1' 'l'P
ATERIA

l hurl you in advance.

Murlilza Tornrol

l) 'fl N o L w
,l hns recenlh,cone to our a enlion that allege<ih. Blue nilc rolling mills hd is imporlingsleel rnr'nr'rcriar i.e. wire ruls anrl riirr",, ,i,r,orii,ori,,;;;;;rl,i,",.0,, ,"d duri.*. re\.iesrnd,ther inrporr r^es. T,is unrair adr.iurr,gc is sig,,ifi"_;t; #;";;;;lu, c.nrparu rurd rri,lcalc us in o dirc situntion and cvcnlunlly oul ol.busincss.

Wc urgcnlh, rc4ucsl.vou (o invesfiua
salegunrd our indusln,. - lle lhis mntlcr nnd lake lhe ncccssary steps lbnr,ffd ro

?

if,M

tlt lP

I

l)llrECl'ORS: N(X)RAt,t .N, MUKAIiRAM .N & MUR,t"AZn.N 6ti94



ROOFINGS
Strrngth of a nation

KENYA

RKLtKAMt09t07l2024

09s Juty 2024

Thc ChlcI Exccutlvc Oftlcor,
Kenya Associatlon of Manulacturers,
Nslrobi, Kenya.

Dear Mr. Anthony G MwEngl,

RE: Sorlous and Urlont concarn on lmport ol st.al wlro rods ln Konvs wlthout pavln(
eopllcabt€ dutls! (lmport Duhr. VAT. lmoort Lcw. RDL. lDFl.

We ss RKL(Roofings K6nya Llmltsd)6re msnufscturars of Gatvanized wir€8 otvarious grades and

sizos based In Mombasa, Kenya. Ste6[ wlre rods is our basic raw matsrial which constltuteg
atmost 75-80% of costtor produclng Gatvanlzod wires. Currsnttywa a16 procuring steeI wlro rods

from a tocat m€nufscturer ln Konya and as wstUmportlngf rowoutsld€ atlor paylng att apptlcaUe
dutl6s and taxes.

We have tsarnt llom varlous aourc6s and it'B evid6nt from pricss b6ing offered ln ths markst by

the competltlon that lew manufacturers of gatvanlzsdwlrss ln Ksnya ars lmportlngste6[wiro rods

wlthout paylng any dutles as pertho KBnyan custom6 taws.

Fow such customi daclsratlonr/entrlos ar€ avallable whlch clearty 3hows that low su.tr
companlcs (manufacturan o( grlvanlzsd wlrcll hav. lmportcd rtcel wlre rodi wlthout
paylng lmport duty (25%l; Export and lnvostmont promollon (17.5%); VAT (16%); Rallway
Dovatopment Lovy (1.5%); lmport Oeclaraton Foe (2.5%). Only Morchsnt Shlpplng
Suporlntcndsnt Lovy(t0.6/ton) lr b€lng pald.TotElvlotatlon ls about 02,1% o n ths CFRvshro
ot rto6l wir€ rod3.

ln thls unu8ual sltuatlon, we as RKL aro not able to manuracturs and ssll our product8 in tho
market. Gsp betwgen our production cost and prlc6s being otferod by the competltlon ls
extr6m6ty targ6. We are comptetety out of th8 market becsuse of th6 unfalr practices and/or
speciat status provldBd to some other companlss for lmportstlon of stsst wlrs rods.

We have over 1 50 employses worklng for RKL. ln case thsse practic€s continuB, wo Ml[ not be
sblo to contlnuo productlon and wlll bs torcod to trrmlnetr tho employmont of our
6mployeos tor nona ot th6lr faultr.

1i www.roofi ngsgmup.com- nlm Oumy, Unanja We Ndq€, Metenr 3 P.O. Box 
,l6923-801m, Monb.!5.

6 customer carc
r,-r EIo800 724 7oof @vinoRmfingsGmup

! +25a(0)7ar 725gao



ROOFINGS
Strength of a naflon

KENYA

HJ:fiIllj,:fl?,;:iT :X#': . tako up this matter with the authorities conc6rnsd. Thig

"i,ouroi"yauii"s"il';,H;*",Ti::i::ili,",f .::Jffilr[.,.y#]ffi "j}ii:tH,,*provrsron. This i8 the only way to matntatn tarr ousineslorrJr-rc".1" r"^r"n market.
Thank you for tlme and con8lderatlon.

Yours Sinceroty,

Sunll Anand
CEO - Rooflngs Ke
Mombeaa, Kenya.

Umit6d

cc:
Tho Cheirmen _ Motat Soctor (KAM)
Tho Ch6trman -Wre Sub Secior (KAM)

a lollfl tuimy. UwenJe W. mV., U*o" 
I
a p.0. Box t6923-sot0o, Momb.E. 

| {id www.mofingsgmup._, 
| ! +29{ (o) r,r,l zs 0rc

R custom
Ilt0800

cr carc
724 700

f @rlnE Rofiitgs Group



Nail & Steel Products Limited

lotn July, 2024

Chief Executive Officer,
Kenya Association of Manufacturers,
15 Mwanzi Road,
Nairobi

Dear Sir,

al er F m wor re

Thank you

Yours sincerely,

Neel al Shah

Manarlnr Dlrector

We have been made to understand that 50FA has been granted to one manufacturer in thcwire rndustry The benefits attained under this rrrn,a*or-r, io,i" manufacturer has made usvery uncompetitive in the Kenyan and Export Market. We have been supporting the localproducer of wire Rod from the time the prant was incepred and since the duty and revieswere imposed.

The local producer of Wire Rod charges USD gOO per tonne dellvered to our warehouse inNairobi whereas under the soFA scheme, the wire rod price e^-nairorli woutrj bc usD 600.This creates a disparrtv of uso 2oo per tonne. The ,.;;;;;r under the soFA scheme isa15o doing down-stream production, hence we are ,naornOo,i,ir".

lf this scenario continues, we wi, be unabre to compete in the market and wi, have no optionbut to lay off approximatery 250 workers in our wire division and shut down ourmanufacturlng facility.

Thls matter is extremely serious aod would requcst your undivided attention to address thisissue immediately,

a

rngtro"
EffiZffi

s FA

kr.xp.rri Ro.kl oil t:nrflp,ir,, |lo,,d

[lr rl N 5h.r! ((roy.r,, M,. ll n 5h,rh(krnv.'0, r,". lr iJ. 5h.'h(8,.n1tri

t ."1 lo , i..t, r(l ,_1,1r)

1(t: ;l\.t?n L\Jrrt'j],),,t\!u,!r!1r.r : lrr!l l!0.I
l n\ . za,t TO aa|\na O t | 310letJ, A I I l\li)2a:,,P.O lloi 176rll) {,05



DEVKI

DEVKI STEEL MILLS
HO. OFF THTKA ROAO, RUlf,UTOWil. P O.8oX 33319.00600, NAlRoBl,l(EllYA

Tol: 
'251755020 

000 / +25,{ 709 tl0 00{, E'mail: hrl@d€Ykbt.ol.con
WlbtlL: rlv{d.vlhrouPls.com

LTD.

4arJvly 2024

Ref. DSML/KAM / 4Bt / 472024

KENYA ASSOCIATION OF MANUFACTURERS

KAM HOUSE,sTH FLOOR

MWANZI ROAD, OPPOSITE WESTGATE MALI

P O BOX 30225-00100
Nairobi

Dear Madam/Sirs

Klnd Attn: lane Karuku' The Cholroerson
Mr, AnthonY Mwangl - Chi
Mr. Bobby lohnson - Metol Sector Cholrmon

NILE ROLLING MITLS LIMITED

we refer to the above mater whereby the above company has been provided a special

Operating Framework Agreement illegally.

AsperKenyanLawSOFAisprovidedonlytospecia[manufacturersofHumanVaccines
o, dou"rn,n"nt to Government Agreements and lnvestments which are over

KShs.10.0Billlon'

According to our information, the above company does not pay any taxes

a. NoVAT
b. No IDF
c. No RDL
d. No DutY
e. No Investment promotion levy) on imports of raw materials (wire rods, billets).

Further as per our information the income tax rate for this particular t9n'q1nl]:..
reduced from normal 35olo to 10olo. The Government is losing over KShs.30'OBlllion

in taxes, which atthis time the Government is badly looking for taxes to support it's

expenditure.

our Group has invested over USDl,0Bllllon, equlvalent to Kshs.133,0Blllion in this

sector. Ii is unfair for us and other similar industries in Kenya who have invested

heavily, employing thousands of Kenyans, when one person is provided SOFA'



KAM is still unaware of this illegally provided framework which is ongoing since thepast five years (from 2020).

MANAGING DTRECTOR

we urgently request KAM to take immediate and appropriate actlon on the abovecompany to save all the industries from this unfair and unethlcar p."Ji.r; 
"ia "iro 

r"r"the Government of Kenya which is losing over rs-ir.i'd'siuion in taxes ftom onecompany as they have obtained SOFA llligally.

Thankingyou.

FOR: DEVKI STEEL MILLS TIMITED

F. L- l"^r,.r-o Kotr@
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PIN NO: P05 r;7iri64U TONONOKAvtlloloifiy':?di4

fhe Chief Executive Officer,

Kenya Association of Manufacturers,
KAM House, L5 Mwanzi Road,

NAIROBI.

Attention: Mr. AnthonY Mwangi

Oear Sir,

RE: IMPO RTATION OF BILT ETS (HS CODE 7207.11 } WITHOUT PAYMENT OF ANY TAXES

We wish to draw your attention to the enclosed Customs Entry daled 21/0612024. The entry is for

2,862.O3Tons MS Billets {HS code 7207.1,7) from south Africa. It is quite surplising to note that the item

which is subject to the below taxes has not incurred any Taxes except MSS Levy:

EAc Duty (stay of Application)

Export & lnvestment Promotion Levy

lmport Declaration LevY

Railway Development Levy

VAT

Total

l.

/
UTIVE

10.00%

L7 .500/"

2.50./"

!.500/,

!6.000/o

41jM
ln other words, the product for which the manufacturers have been negot iating on a framework to

support local manufacturing is beinB imported completely Free of Taxes.

Further, the East African community has agreed to Kenyan stay of apPlication for 10% Duty on Billets to

protect the local manufacturers whilst the same is being imported by Kenya without any taxes.

Even our group has made significant investments (8 - 10 billion Kshs.) and employ several thousand

people. Such a blatant favoritism towards one importer will render our industry completely incompetent

and manufacturers like us shall shut down

Therefore, we request you to kindly verify the Customs Entry independently, investigate the lmporter

and finally take the necessary action to recover the un-paid Taxes and stop such imports completely.

Thank you for your continued support

Yours faithfully,
TONONO ROLLING MILLS LTD.

\

CHIEF EXE

Dharmesh Savla

The chairman - Metal & Allied sector

"nt thc Corc Conrlnrction"

}

OIRECTORS:NAVIN SAVLA, SARTH SAVIA, RISHI SAVtA. DHARMESH SAvLA
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TIIE NATIONAL ASSEMBLY
OFFICE OF TIIE CLERK

P. O. Box.+1842-00100
Nairobi. Kenya
Main Parlianrent Buildings

Tclephone: +254202848000 ext. 3300
Email: ( rll .r pirrliirtttctlt.'t().kc

rvrr s . parlirrnrcrrt. Io. kc illrc-rrrrl ional-lrssc rlhlr

When replying. please quote

RE F: NA,TDAA& c PC/CDL/20241 (082) 22nd August, 2024

Dr. Juma Mukhrvana, PhD,,CBS
Principal Secretarl,
State Department for Industry
Ministry of Investments, Trade and Industry
Social Security House. Block "A''
NAIROBI

Dear $.,t
2

RE: REQUEST FOR A STATEMENT ON THE IRREGULAR AND ILLEGAL GRANT
OF TAX EXEMPTIONS TO A COMPANY UNDER THE SPECIAL OPERATING
FRAMEWORK AGREEMENT.

The Committee on Delegated Legislation is established under Standing Order No. 210 of the
National Assembly's Standing Order. It is mandated to consider statutory instruments in
accordance with the provisions of the Constitution, the Statutory Instruments Act Cap 2A and the
Act pursuant to which it is made or other relevant wrifien laws.

On 3lst Jlu|y,2024, the Hon. John Kawanjiku, MP, (Kiambaa Constituency) requested tbr a

statement regarding irregular and illegal grant of tax exemptions to the Blue Nile Rolling lvlills
Limited under the Special Operating Framework Agreement (copy attached). The statement sas
subsequently referred to the Committee on Delegated Legislation for consideration.

At its meeting held on 2lstAugust, 2024, the Committee noted that. the Nlinistrl' of Industry,

Trade and Cooperatives then, was a party to the Special Operating Framework Agreement

granting tax exemptions to M/s Blue Nile Rolling Mills Limited. It therefore resolved to invite

you to provide written response on the Statement particularly. on the chronology of events

leading to the signing of the Agreement, and to clarify any other issue that may arise during

consideralion of your submission.



,

,

You arc rcquestcd lo avail tu,onty (20) hard copics of the response and any other relevant

document to the Committec during the said mecting,

Thc ofticer facilitating this meeiing is Mr. Erther Nglnyo who may be contactcd on Tcl. No.
07222622jU or ernail rddrcss: csihcr.nuinvorrDFrliament.qo.kc

This is thercfore to invite you to,s mesling with thc Cqmmittec on Tuadey' 27'r Augustr2024

in Room 21, Sih Floor, Bunge fowcr'rt l0.llll r.m. to brief it on the Statement.

Yo* 13.r;$.
.gb.u; " 'z

Scnh M. Kioko, MBS'
For: Clcrk of the Netionel Agcmblv

Copy to:
Hon;Sdim Mvurye Mgrb, EGH
Cabinet Secretry
Ministry of Investbeos, Tradc ard bdstry
Social Sccurity Hbuse Block "A'
NAIROBI

,



THE NATIONAL ASSEI\IBLY
OFFICE OFTHE CLERK

P. O. Box 41842-00100
Nairobi, Kenya
Main Parliament Buildings il

Telephone: +254202848000 ext. 3300
Email: cn.r, r.rrlirrnrq[|.!(r!\r

llct'tl o. kc thc-utt ionr l-rr:\\ulrhl\

When replying. please quote

REF: NA/DAA&GPC/CDL202{/ (083) 22nd August, 202.1

Mr. Tobias Alando
Chief Executive Oflicer
Kenya Association of Manufacturcrs House, 5h Floor.
156 Mwanzi Road, Opposite We$ Cale Mall

Westlands '
NAIROBI

Dcar

RE: REQUEST FOR A STATEIIIENT ON THE IRREGULAR AND ILLECAL GRANT
OF TAX EXEI\IPTIONS TO YOUR COMPANY UNDER THE SPECIAL
OPERATING FRANIEWORK AGREEI\I ENT.

The Committee on Delegated Legislation is established under Standing Order No. 210 of the

National Assembly's Standing Order. It is mandated to consider statutory instruments in
accordance with the provisions ofthe Constitution, the Statutory Instruments Act Cap 2A and the

Act pgrsuant to which it is made or other relevanl uritten larvs.

On' 3l tt July, 2024, ttre Hon. John Kawanjiku, MP, (Kiambaa Constiruency) requesled for a

slatement regarding irrcgular and illegal grant of tax exemptions to the Blue Nile Rolling Mills
Limited company under the Special Operating Framework Agreement (copy attached). The

slatement was subsequently refened to the Comminee on Delegaled Legislation lor

consideration..

At its meeting held on 2l'i August. 2024, lhe Commiltee considered the Statement and resolved

to invite the Kenya Association of Manufacturers as the umbrella body for the manufacturers, to
provide a written. response on the Statement, and clarifl' any issue that may arise during

consideralion of your submission.
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This is thcreforc to invitc ydu to a mccring with thc Committcc on Tuadry, 27t Attgort" 2U24

in Room ll, 50. Fl'oor, Bungi TowcJ rt l0.fl1 r.m. to hicf it on the Stsrcmlnt.

You art nqucstcd 10 avail tuErty 120) had copies of lhe rcsponse and any other relcvant

docueqrt to lhc Comminec during the said meeting,

Thc ofticcr faciliming this meairg is Mr. Ecthcr Nginyo lylrc may be contacted on T:L No.
072lIl5lZ!E or praril &1i1lt$; csthcr.neinvor0pgrliamenl.qo.ke .

Youra ?ihC..clg

r*4,
Scnb M. Kioko, MBS
Fon Clcr* of thc Nttionel Arscrblv
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l'. O. llox 4 lll42-(l(1100
Noirohi. Kcnya
Muin l,urlianrcnl lluildings
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Whcn rcplying. plcasc quolc

ItEl'r NA/l)AA& Gl'Clcltl J2tt24l (llrll) 22nd Augusl,zllU

'fhc Managing l)ircclor
llluc Nile l{olling Mills t.imitcd
'llika. OIf't-]rika- Garissa Road

l'.O llox 1667-fi)1fi)
NAtROIIt

Dcar rr
>i-rr./
REQUEST FOR A STATEMENT ON THE IRREGULAR AND ILLEGAL GRANT
OF TAX EXEMPTTONS TO YOUR COMPANY UNDER THE SPECIAL
OPERATING FRAMEWORK AGREEMENT.

RE:

Thc Committee on Deiegated lrgislation is established under Standing Order No. 210 of the

National Asscmbly's Standing Order. It is mandated to consider statutory instrumcnts in

accordance with the provisions of the Constitution, the Statutory Instruments Act Cap 2A and lhe

Act puruuant to which it is made or other relevant written la$'s.

On 3lq July, 2024, the Hon. John Kawanjiku, MP, (Kiambaa Constituency) requested for a

statement regarding inegular and illegal grant of tax exemptions to the Blue Nile Rolling lvtills

Limited company under the Special Operating Framework Agreement. The statement N'as

subscqucntly refened to the Committee on Delegated Legislation for consideration.

At ils meeting held on 2l'r August,2024, the Committee considered the Smtement and resolved

to invirc thc Management of Blue Nile Rolling Mills Limited to provide a srillen response on

the Stalcment, and clarify any issue that may arise during consideration of 1'our submission.

lhis is thcrefore to invite you to a meeting with the Committee on Tuesda1,27th August, 202{

in tloom 21, 5rh Floor, tlunge Tower at 10.00 a.m, to bricf it on the Slatement.

You arc rcquestcd to avail rwcnty (2(, hard copics ol'the response and an1' other relevant

documcnt to the Committcc during the said mceting.



'lltc o{Iicer l'acilitrting this meting is Mr. F.rther Nglnyo who may bc contacted on Tel. No.
072226212t or email addn:ss: s.UheL.L!g[U!!., nlrliluuu!.1;glirl .

Youn f,9_.**^}.1
L)/

s#Rl**u,
For: Clcrk of lhe Nrtional Arsemblv



THE NATIONAL ASSEMBLY
OFFICE OF'THE CLERK

'P. 
O. Box 41842-00100

Nairobi, Kenya
Main Parliament Buildings

Telephone: +254202848000 ext. 3300

Email: cna@Parliament.qo.ke
narli ke/tha-natio -acsemhnal

When replying, please quote

REF: NA/DAA& GP C I CDU2024 I (07 0)

Dr. Chris IC Kiptoo, PhD', CBS
Princii:al Secretary
The National Treasury
The National Treasury and Economic Planning

Treasury Building, Harambee Avenue
NAIROBI

l4th August, 2024

Dear

REI REQUEST FOR A RESPONSE ON A STATEMENT REGARDING IRREGULAR AIID
ILLEGAL GRANT OF TAX EXEMPTIONS TO A COMPANY I.]hIDER THE SPECIAL

OPERATING FRAMEWORK AGREEMENT

Reference is made to your letter Ref. TNT/CONF 2681014'L'(ll) da ugust, 2024 nominating

Mr. Musa Kathanje,
during the Cornmine
subject matter.

the Director, Macro and Fiscal Affairs in the National Treasury, to represent you

e on Delegated Legislation meeting of Thursday 136 August, 2024 on the above

During the meeting, lhe Committee noted that the information submitted by the National Treasury was

insufficient to address all matters raised in the Statement. Specifically, the Committee noted that the

following critical documents were missing in your submissions-

l. Lrgal notlce relied on to support the exemptions;

2. , A copy of the agrcement between the Ministry and the exempted Company;

3 . A copy of the amendment to the original agreement which was reference in the submission;

4. A copy of Legal advice from the office of the Attomey General

5. Evidence on ownership of the beneficiary company, including company directors and their

shareholding; and

6. Any other ielevant document rclied on by the National Treasury in executing the matter.

Subsequently, the committee resolved to invite yot to a meeting on wednesday,2l3r August,2024 in

Committee Room 2I, Srh Floor, Buoge Tower rt 10,00 a,m. to present the additional documents and

clarift on any issue that may arise during consideration ofyour submissions.

This is lhercfore to request you to submit the documents and to invite you to attend the meeting.

s,
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you are rcquested to submit twenty (20) hard copies'of the response to the oflice of the Clerk of the

National Asscmbly on or before lgrr Augurt, 2024 at 5:00 p.m.

The officer facilitating this meeting is Mc. Esther Nginyo who may be contacted on Tel. No.

012226222E or email address: esther.nEinvo@parliament.go.ki .

^€,
Yours 3S

s M. Kioko'MBS
For: Clerk of the National Asremblv

Hon" John Mbadi Ng'ongo, fGH
Cabinct Secretry
The National Treasury & Economic Planning

Trcasury Building, Harambee Avenue

NAIROBI

Copy to:
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THE NATIONAL ASSEMBLY
OFFICE OF THE CLERK

P. O. Box 4l'842-00100
Nairobi, Kenya
Main Parliament Buildings

Telephone: +254202848000 ext. 3300
Email: cna@narliament.eo.ke

rvww.narl iament.uo.ke/the-national-assemblv

When rcplying, please quote

REF: NA/DAA&G PgCDt /202'/,1 (06/)

Dr. Chris IC Kiptoo, PhD., CBS
Principal Secrctary
The National Trcasury
Trcasdry Building, Harambee Avenue

. . NAIROBI

6rh August, 2024

Dear

REQUEST FOR A STATEMENT ON THE IRREGULAR AI\D ILLEGAL GRANT
OF TAX EXEMPTIONS TO A COMPANY UNDER THE SPECIAL OPERATING
FRAMEWORKAGREEMENT.

The Committee on Delegared Legislation is established under Standing Order No. 210 of the

National Assembly's Standing Order. It is mandated to consider statutory instruments in
accordance with the provisions of th€ Constitution, the Statutory Jnstruments Act,2013 and the

Act pursuant to which it is made or other relevant wrinen laws.

' Qn 31" Ju|y,2024, the Hon. John Kawanjiku, MP, (Kiambaa Constituency) requested for a
statement regarding irregular and illegal grant of tax exemptions to the Blue Nile Rolling Mills
Limited company under the Special Operating Framework Agreement. The statement was

subsequently rcferred to the Committee on Delegated Legislation for consideration.

At its meeting hcld on lit August, 2024, the Committee considered the Statement and resolved

that you appear beforc it to provide written response on the Statement. and clarify any issue that

may arise during consideration of your submission.

This is therefore to invite you to a meeting with the Committee on Tuesday, l3th August, 2024

in Room 21, 5'r Ftoor, Bunge Tower at 10.00 a.m. to brief it on the Statement.

You are requested to submit twenty (20) hard copies of the response to the office of the Clerk of
the National Assembly on or before 9lr August, 2024 at 5:00 pm, a soft copy of which may be
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emaitcd to cna@parliamcnt,qo.ke and copied to the email address of the liaison ollicer

mentioned below.

The ofriccr facilitating this meeting is Mr- Esther Nginyo who may be contacted on Tel' No'

072t262228 or email address: esther.nqinvo@parlisment'go'ke'

Yours B,-or$t,

Sereh trl. Kioko' MBS
For: Clerk of the National Assemblv

Copy to:
Hon. Wycliffe Muoalis Mud.vadi" EGII
Prime Cabina Secraary and Cabinet Secrcury'

Ministry of Foreigr & Diaspora Aftirs'
Kenya Railways, OffHaile Selassie Avenue

NAIROBI.


