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CHAIRPERSON’S FOREWORD

This report contains the Committee’s proceedings on the consideration of the Natural
Resources (Benefits Sharing) Bill, (Senate Bill No. 25 of 2020) which was read a First Time in
the National Assembly on 2" February, 2022. The Bill was thereafter, committed to the
Departmental Committee on Environment and Natural Resources pursuant to National
Assembly Standing Order 143.

The Bill which is sponsored by the Senator (Dr.) Agnes P. Zani, M.P., proposes to enact an Act of
Parliament to provide a legislative framework for the establishment and enforcement of a system of the
sharing of benefits that accrue from the exploitation of natural resources belween natural resource
exploiters, the national government, county governments and local communaties.

In considering the Bill, the Committee applied itself to the provisions of Articles 109(5) and 114
of the Constitution of Kenya which relate to the origination and definition of'a ‘Money Bill’, by
seeking determination as to whether the Bill was a money bill from the Parliamentary Budget
Office. The Committee also sought for views from the stakeholders in line with Article 118 of
the Constitution through an advertisement that was placed the dailies on 15t February, 2022.
The analysis on the Bill is contained in Part IT of this Report.

The Committee is grateful to the Offices of the Speaker and Clerk of the National Assembly for
the logistical and technical support accorded to it during its sittings. The Committee further
wishes to thank all stakeholders who participated in the consideration of the Bill. Finally, I
wish to express my appreciation to the Honorable Members of the Committee who made useful
contributions towards the preparation and production of this report.

The Committee having considered the Natural resources (Benefit Sharing) Bill, 2020,
recommends that the House REJECTS the Bill since it is a ‘Money Bill’ pursuant to Article
114 of the Constitution and as such it can only be introduced in the National Assembly
pursuant to Article 109(5) of the Constitution. The Bill conflicts with existing legislation
namely the Mining Act, 2016, Petroleum (Exploration, Development and Production) Act,
2019, Energy Act, 2019 and Fisheries (Management and Development) Act 2016, Natural
Resources (Classes of Transactions Subject to Ratification) Act, No. 14 of 2016, Environmental
Management and Coordination Act, 1999, there is further an ongoing comprehensive Review of
the Wildlife Conservation and Management Act No. 47 of 2013.

On behalf of the Departmental Committee on Environment and Natural Resources and
pursuant to provisions of Standing Order 199(6), it is my pleasant privilege and honour to
present to this House the Report of the Committee on its consideration of the Natural
Resources (Benefits Sharing) Bill, 2020.

HON. SOPHIA ABDI NOOR, MP



1.0 PREFACE
1.1 Committee Mandate

1. The Departmental Committee on Environment and Natural Resources is established
under the National Assembly Standing Orders No. 216 (1). The functions and mandate of
the Committee are also contained under the National Assembly Standing Orders, No.
216(5) as:-

a) Investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned
Ministries and departments;

b)  Study the program and policy objectives of the Ministries and departments and the
effectiveness of the implementation;

c) Study and review all legislation referred to it;

d) Study, access and analyze the relative success of the Ministries and Departments as
measured by the results obtained as compared with its stated objectives;

e)  Investigate and inquire into all matters relating to the assigned Ministries and
departments as they may deem necessary, and as may be referred to them by the
House;

f)Vet and report on all appointments where the constitution or any law requires the
National Assembly to approve, except those under Standing Order 204; and

g)  Make reports and recommendations to the House as often as possible, including
recommendation of proposed legislation.

2. The subject matters of the Departmental Committee on Environment and Natural
Resources are stated in the Second Schedule of the National Assembly Standing Orders
No. 216 (f) as follows: climate change, environment management and conservation,
forestry, water resource management, wildlife, mining and natural resources, pollution
and waste management.

1.2 Oversight

3. In executing its mandate, the Committee directly oversights the following Government
Ministries and Departments: -
a) The Ministry of IEnvironment and Forestry;
b) The Ministry of Water & Sanitation and Irrigation;
c) The State Department for Wildlife; and
d)  The Ministry of Petroleum and Mining.



1.3 Committee Membership

4. The Committee comprises the following Members:
Chairperson
The Hon. Sophia Abdi Noor, M.P.
[jaara Constituency
Party of Development and Reforms (PDR)
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The Hon. (Eng.) Paul M. Nzengu, M.P.

Mwingi North

Constituency
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The Hon. David Kangogo Bowen, M.P.
Marakwet ast Constituency

Jubilee Party

The Hon. Francis Chachu Ganya, M.P.
North Horr Constituency

Frontier Alliance Party (FAP)

The Hon. Ali Wario Guyo, M.P.

for Garsen Constituency

Wiper Party

The Hon. Benard Masaka Shinali, M.P.
[kolomani Constituency

Jubilee Party

The Hon. George Macharia Kariuki, M.P.,
Ndia Constituency

Jubilee Party

The Hon. Charity K. Chepkwony, M.P
Njoro Constituency

Jubilee Party

The Hon. Simon Ng'ang'a King’ara, M.P.
Ruiru Constituency

Jubilee Party

The Hon. Peter Kimari Kihara, M. P.
Mathioya Constituency
Jubilee Party

The Hon. Janet Ongéra, MP.

Kisii County
Orange Democratic Movement (ODM)

The Hon. Charles Ong’ondo Were, M.P.
Kasipul Constituency
Orange Democratic Movement (ODM)

The Hon. Nasri Sahal Ibrahim, M.P.
Nominated
Forum for Restoration of Democracy-K

The Hon. Rozaah Buyu. M.P.

Kisumu County

Orange Democratic Movement (ODM)
The Hon. Said Hiribae, M.P.

Galole Constituency

Forum for Restoration of Democracy— K

The Hon. Hassan Oda Hulufo, M.P.
[siolo North Constituency
Kenya Patriots” Party (KPP)

The Hon. Amin Deddy Mohamed Ali, M.P.
Laikipia East Constituency

Jubilee Party

The Hon. Rehema Hassan, M.P.

Tana River County
Maendeleo Chap Chap Party (MCC)

The Hon. David Gikaria, M.P.
Nakuru Town East Constituency
Jubilee Party




1.4 Secretariat
5. The Committee is serviced by the following staft:

Ms. Esther Nginyo
First Clerk Assistant
Lead Clerk

Dr. Benjamin Ngimor
Mr. Dennis Mogare Ogechi Senior Fiscal Analyst

Second Clerk Assistant
Mr. ILugene Apaa

Ms. Lynette Otieno Research Officer
Legal Counsel 1



2.0 OVERVIEW OF THE BILL

2.1 Introduction

6.

9.

The Natural Resources (Benefit Sharing) Bill, (Senate Bill No.25 of 2020) was read for the
first time on 2" February, 2022 and committed for consideration to the Departmental
Committee on Environment and Natural Resources pursuant to Standing Order 127(1).

The primary objective of this Bill is to provide a legislative framework for the
establishment and enforcement of a system of benefit sharing in resource exploitation
between resource exploiters, the national government, county governments and local
communities.

The Bill is a money Bill as per the provisions of Article 114 of the Constitution and the
National Assembly Standing Order No. 117 (d); the enactment of the Bill shall occasion
expenditure of public funds to be provided for through the annual estimates.

The Bill concerns county governments in terms of Article 110 (1) (a) of the Constitution
as it contains provisions that affect the powers of the county governments, in as far as the
provisions of the benefit-sharing of resources collected from wildlife protected areas.

2.2 Analysis of the Bill

10.

The highlights of the Bill which contains 6 parts are as follows.

a)

b)

PART 1 contains Preliminary Provisions which include the short title,
interpretation, application of the Act and guiding principles of benefit sharing. The
Bill in Clause 8 enumerates the following natural resources that the Act shall apply
to; sunlight; water resources; forest, biodiversity and genetic resources; wildlife
resources; industrial fishing and wind

PART II contains provisions relating to functions of the commission of revenue
allocation which shall include coordination and preparation of benefit sharing
agreement between an affected county and affected entity.

PART III contains provisions relating to Collection of Royalties and Fees which
include the imposition of royalties and fees payable by entities, the Kenya Revenue
Authority shall collect royalties. This part also sets out the revenue sharing ratio.

PART IV contains provisions relating to benefit sharing agreements and
establishment of county benefit sharing committees whose functions include
to negotiate terms of benefit sharing agreement with an affected entity on behalf of
the county government, monitor implementation of projects required to be
undertaken pursuant to the benefit sharing agreement and determine amount of
money to be allocated to each local community from the moneys that accrue under a
benefit sharing agreement. This part also establishes local community benefit
sharing forum that shall collect and collate views of the local communities and



represent their interest in negotiations the respective county benefit sharing
committee.

e) PART V contains the Financial Provisions. This Part establishes the Natural
Resources Royalties fund where all royalties and fees collected shall be paid into.

HPART VI contains the Miscellancous Provisions. It provides for how munities
distributed to counties shall utilized for projects. It also sets out offences under the
Act and provides for transitional provisions. The Commission is required to review
all existing laws and agreements prescribing the ratio of natural resource sharing
within two years of the commencement of the Act. The Bill secks to also amend the
Mining Act, 2016 and review the revenue sharing ratio prescribed therein.



3.0

11.

12.

VIEWS FROM STAKEHOLDERS

In considering the Bill, the Committee applied itself to the provisions of Articles 109(5)
and 114 of the Constitution of Kenya which relate to the origination and definition of a
‘Money Bill', by seeking determination as to whether the Bill was a money bill from the
Parliamentary Budget Oftice.

The Committee placed an advertisement on 15" February, 2022 in the Standard
Newspaper and the Daily Nation Newspaper in accordance with Article 118 of the
Constitution. The Committee received comments from the following stakeholders:
i.  Kenya Oil and Gas Working Group (KOGWG)

11. Natural Justice

.  WWIF-Kenya

iv.  Kenya Civil Society Platform on Oil and Gas (KCSPOG)

V. Community Action for Nature Conservation (CANCO)

V1. Kanasianta POGH Water Resources Users Association

The Committee also received views from the Ministry of Tourism and Wildlife, Kenya
Law Reform Commission, the Office of the Attorney General & Department of Justice
and other stakeholders to submit their memoranda on of the Natural Resources (Benefits
Sharing) Bill, 2020. The Stakeholders submitted as follows:

3.1 Briefing from the Parliamentary Budget Office

In a meeting that was held on 1°t March, 2022, Parliamentary Budget Office briefed the
Committee.

14. The Key highlights of the Bill are:

(i)  Royalties and fees from natural resource exploitation [Sections 6 & 7] — the
Commission on Revenue Allocation (CRA) is tasked with determining and review of
royalties and fees payable by affected entities engaging in natural resource
exploitation. The Kenya Revenue Authority (KRA) is tasked with the collection of
these royalties and fees.

(ii) Revenue sharing ratio [Section 87- 20% of the revenue collected shall be paid
into a sovereign wealth fund while the remaining 80% will be shared between the
National Government and respective County Government. The sovereign wealth
fund will consist of a Futures Fund and a Natural Resource Royalties Fund which
will share the allocation in the ratio of 60% for the Futures Fund and 40% for the
Natural Resource Royalties Fund. Similarly, the two levels of government will
share their allocation in the ratio of 60% for National Government and 40% for the
respective County Government. Lastly, the 40% of the revenue assigned to the
County Government will be utilized on local community with the natural resource
while 60% will be utilized for the benefit of the entire county.

(iii) Benefits Sharing Agreement [Sections 9, 10, 11, 12 & 137 — The bill proposes
for the establishment benefit sharing agreements between county government and
affected entities which will be coordinated by the CRA. Each county with a natural
resource is required to establish a County Benefit Sharing Committee whose key
role will be to negotiate the terms of the benefit sharing agreement with the
affected entity on behalf of the county government. Additionally, a Local
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Community Benefit Sharing Forum is also established to represent the interests of
the local community in negotiations with the County Benefit Sharing Committee.
(iv) Natural Resource Royalties Fund [Section 147~ All royalties and fees collected
from natural resources exploitation will be payable to this fund. The fund will be
administered by the CRA.
(v)  Amendment to the Mining Act, 2016 [Section 197~ The bill proposes to amend
Section 183 of the Mining Act, 2016 which deals with Royalties. The amendment
related to the distribution of royalties collected from natural resource exploitation.
The table below summarizes the proposed amendment.
Table 1: Distribution of Royalties

Mining Act, 2016

Proposed Amendment by this Bill

National Government 70% 48%

County Government 20% 19% |
Local Community 10% 13%

Futures Fund - 12%

‘Natural Resource Royalties I'und | - | 8% |
Total 100% 100%

15. The Bill seeks to vary the distribution of royalties and fees collected from natural resource
exploitation by reducing the allocations for the national government and county
government, increasing the allocation to the local community and introducing two new
functions to which part of the royalties will be payable. This provision is a variation of an
existing charge to a public fund which is in line with Article 114 (3) (b) of the Constitution.

16. The Bill also proposes to allocate the CRA and the KRA additional functions with respect
to natural resource exploitation. These two entities will require the National Assembly to
appropriate additional resources for them to adequately undertake these new functions.
Therefore, this provision will lead to appropriations of public money which is in line with
Article 114 (3) (c) of the Constitution.

3.2 . Briefing from the Parliaments Directorate of Legal Services

17. Contflict of laws

[t was noted that the Bill does not clearly define the boundaries of its application with respect
to the exploitation (or management) of forest resources, water resources, wildlife resources, and
fishery resources against the provisions of:

a)The Forest Conservation and Management Act (No.34 of 2016) that is an Act of
Parliament to give effect to Article 69 of the Constitution with regard to forest
resources; to provide for the development and sustainable management, including
conservation and rational utilization of all forest resources for the socio-economic
development of the country;
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