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CHAIRPERSON'S FOREWORI)

The Excise Duty (Amendment) Regulations, 2023 ('\he Regulations") were made vide LN
No. 40 of2023, pursuant to powers conferred on the Cabinet Secretary for National Treasury

and Economic Planning under section 45 of the Excise Duty Act (No 23 of 2015) hence, is a

statutory instrument within the meaning ofsection 2 ofthe Statutory Instruments Act (No 23

of 2013).

The Regulations were published in the Gazette as LN No. 40 of 2023 on 28s April 2023.,

forwarded to the Clerk of the National Assembly and laid on the table of the House on 6s
June, 2023 being the fourth sitting day since publication, hence met the Statutory timelines

contemplated under section I l(l) of the Statutory Instruments Act. The House was on short

recess between 56 May and 56 June,2023.They were subsequently referred to the Committee

on Delegated Legislation for consideration upon resumption ofthe House.

The purpose of these Regulations is to amend certain provisions of the Excise Duty
Regulations, 2020 by specifring activities for which the Commissioner-General ofthe Kenya

Revenue Authority is required to register or licence and by expanding this requirement to

include the importation or manufacturing of material meant for packaging of nicotine and

nicotine substitutes so as to deter the supply of nicotine or nicotine substitutes to unlicensed

manufacturers. In addition, the amendments are made as a result of the realisation that the

current manufacturing process is automated and manual. Accordingly, the end goal of the

Regulations is to create faimess for taxpayers and facilitate the effective administration of
excise duty.

Pursuant to section 16 of the Statutory Instruments Act, 2013 which requires the Committee

to confer with the regulation -making authorities before making its decision, the Committee

held a joint meeting with National Treasury and Economic Planning and Kenya Revenue

Authority on 25th July, 2023 to deliberate on the Regulations.

Having examined the Excise Duty (Amendment) Regulations, 2023, Legal Notice No' 40 of
2023 in accordance with the Constitution, the Interpretations and General Provisions Act
(Cap 2), the Statutory Instruments Act (No 23 of 201j) and the Excise Duty Act (No. 23 of
2015), the Committee recommends that the House APPRO\IES the Excise Duty
(Amendment) Regulations, 2023, LN. No. 40 of 202j for operations by the National Treasury

and other relevant Ministries.

I wish to sincerely thank the Speaker and the Office ofthe Clerk ofthe National Assembly

for the invaluable support accorded to the Committee in the discharge of its mandate.

On behatf of the Members of the Select Committee on Delegated Legislation and pursuant to
Standing Order 210 (4) (b) it is my pleasure and duty to Present to the House, the

Committee's Report on the Consideration of the Excise Duty (Amendment)
Regulations, 2023 (LN. No. 40 oI2023).

HON. CIIEPKONGA KIPRONO SAMIJEL, CBS, MP

5



I.O PREFACE

1.1 Establishment and Mandate of the Committee
'1. The Committee on Delegated Legislation is established under Standing Order No.210

and is mandated to consider statutory instruments submitted to National Assembly for
consideration. The Committee is expected to consider in respect of any statutory

instrument, whether it is in accord with the provisions of the Constitution, the Act
pursuant to which it is made or other relevant written laws.

2. During the scrutiny, the Committee is guided by the principles of good governance, rule

of law considers whether the instrument-

a) is in accordance with the provisions of the Constitution, the Act pursuant to
which it is made or other relevant written laws;

b) infringes on fundamental rights and freedoms ofthe public;

c) contains a matter which in the option of the Committee should more properly be

dealt with in an Act of the Parliament:

d) contains imposition of taxation;
e) directly or indirectly bars thejurisdiction ofthe court;

f) gives retrospective effect to any of the provision in respect to which the

Constitr.rtion does not expressly give any such power;

g) it involves expenditure from the consolidated fund or other public revenues;

h) is defective in its drafting or for any reason form or part of the statutory

instrument calls for any elucidation;
i) appears to make some unusual or unexpected use of the power conferred by the

Constitution or the Act pursuant to which it is made;
j) appears to have had unjustifiable delay in its publication or laying before

Parliament;

k) makes rights, liberties or obligations unduly dependent upon non-renewable

decisions;

l) makes rights, Iiberties or obligations unduly dependent insufficiently defined

administrative powers;

m) inappropriately delegates legislative powers;

n) imposes a fine, imprisonment or other penalty without express authority having

been provided for in the enabling legislation;

o) appears for any reason to infringe on the rule of law;
p) inadequately subjects the exercise of legislative power to Parliamentary scrutiny;

and

q) Accords to ary other reason that the Committee considers fit to examine.
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1.2 Committee Membership

3. The Committee membership comprises -

Hon. Mbui Robert, CBS, M.P
WDM.KET.TYA

Kathiani Constituency

Hon. Maj @td) Dekow Banow Mohamed,

M.P
UDA
Garrisa Townshio Constituencv

Hon. Julius Lekakeny Ole Sunkuli, EGH,

EBS, M.P.

KANU
Kileoris Constituencv

Hon. Kamene Joyce, M.P
WDM.KENYA
Machakos County

Hon. Onchoke, Mamwacha Charles, M.P.
UPA
Bonchari Constituenv

Hon Kimaiyo, Gideon Kipkoech, M.P.
UDA
Keiyo South Constituency

Hon. Komingoi, Kibet Kirui, M.P.
UDA
Bureti Constituencv

Hon. Chepkonga Kiprono Samuel, CBS, M.P. (Chairperson)
UDA

Ainabkoi Constituency

Hon. Githinji Robert Gichimq M.P. (Vice Cheirperson)
T]DA

Gichugu Constituency

Committee Members

Hon. Chebor, Paul Kibet" M.P
I.JDA

Ronsai Constituency

Hon. Yakub Adow Kuno, M.P
UPtA
Bura Constituencv

Hon. (Maj) (Rtd) Abdullahi, Bashir Sheildr

,M.P.
UDM
Mandera North Constituencv

Hon. Mwirigi John Paul, M.P
I.JDA

Isembe South Constituency

Hon. Odoyo, Jared Okello, M.P.
ODM
Nvando Constituencv

Hon. Chepkorir Lin€t, M.P.
UDA
Bomet Counw

Hon. Munyoro Joseph Kamau, M.P
UDA
Kizumo Constituencv
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Hon. Rukq Gcoffiey Kariuki Kiringa,
M.P.
DP

Mbecrc North Constitucncv

Hon. Lcnguris Paulinc M.P.
UDA
Sanbunr Counw

Hon. Mwale, Nicholas S. Tindi M.P.

ODM
Butcre Constituencv

Hon Mnyazi Amina Laurq MP.
ODM
Malindi Constituensv

Hon. Mugabe Innoccnt Maino, M.P.

ODM
Likuvani Constituencv
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13 Committee Secreteriet

4. The secretariat facilitating the Committee comprises -

Ms. Esther Nginyo
Ckrk Assistant I (Team Leader)

Mr. Dima Dima
Principal Legal Counsel I

Mr. Jacknorine Buleemi
Clerk Assistant III

Ms. Winny Otieno
Clerk Assistont III

Mr. Brian Langwech
Clerk lssistott III

Ms Fiona Wanjiru
Izgal Counsel II

Mr. Daniel Ominde
Reseoch Oficer III

Mrs. Sheila Chebotibin
Serjeant at Arms

Mr. Charlcs Ayari
Audio affcer

)i-.
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2.0 CONSIDERATION OF THE EXCISE DUTY (AMENDMENT) REGULATIONS (LN
NO. 40 OF 2023)

2.1 Introduction

5.The Excise Duty (Amendment) Regulations, 2023, Q,egal Notice No. 40 of 2023) were made

pursuant to powers conferred on the Cabinet Secretary for National Treasury and Economic

Planning by section 45 ofthe Excise Duty Act (No 23 of2015)hence, is a statutory instrument

within the meaning of section 2 of the Statutory Instruments Act (No 23 of 2013).

6.The Regulations were published in the Gazette as LN No. 40 of 2023 on 286 April 2023,

forwarded to the Clerk, National Assembly and laid on the table ofthe House on 66 June, 2023

being the fourth sitting day since publication, hence within the Statutory timelines

contemplated under section ll(l) of the Statutory Instruments Act. The House was on short

recess between 5s May and 5m June, 2023. Thereafter, the Regulations were referred to the

Committee on Delegated lrgislation for consideration upon resumption of the House.

7. Pursuant to section 16 of the Statutory Instruments Act, 2013 which requires the

Committee to confer with the regulation-making authorities before making its decision,

the Committee held a meeting with the National Treasury and Economic Planning on

256 July,2023 to deliberate on the Excise Duty (Amendment) Regulations, 2023.

8. The primary objective of the Excise Duty (Amendment) Regulations ,2023 is to amend

some provisions of the Excise Duty Regulations, 2020 (the "principal Regulations") to

create faimess for taxpayers and facilitate the effective administration of excise duty. It
amends certain provisions of the principal Regulations and introduces schedules on

specifications of the metering, monitoring and measuring devices/systems.

2.2 Summarv of the Excise Du tv (Amendment) Resulations. 2023. Legal Notice No. 40 of
2023

9. The objects and purpose of these regulations is to amend certain provisions of the
prhcipal Regulations, in order to create faimess for taxpayers and facilitate the
effective administration of excise duty.

10. The Regulations amends the principal Regulations as follows -
a) Amendment of Regulation 2 by inserting a new definition to define "co-

manufacturing. The introduction of the new definition ofa co-manufacturer is a new
concept of business in the manufacturing sector that will enable the Kenya Revenue

Authority to control a business arrangement where a manufacture aad a co-
manufacturer are involved in manufacturing.

b) Amendment of Regulation 3(1) by inserting the words "where applicable"
immediately after the words "commissioner may require", in order to give the
Commissioner the discretion to exclude some importers from the requirements for
licensing or registration.
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c) Amendment of Regulation 4 by deleting several clauses and introducing new
paragraphs. This is in order to enhance the verification of excisable goods

manufactured by licensed manufacturers of nicotine products and nicotine
substitutes.

d) Amendment of Regulation 12 by inserting a new sub regulation immediately after
sub regulation (1) in order to provide for control of raw materials or immediate
goods used in co-manufacturing.

e) Amendment of Regulation 13 by inserting a new sub regulation immediately after
sub regulation (3) in order to provide for the storage and delivery ofexcisable goods

used in co-manufacturing.
f; Amendment of Regulation 15 by inserting a new paragraph after paragraph (a). This

will go a long way in providing guidance on the kind of records that should be

maintained by a co-manufactuer.
g) Amendment of Regulation 38(3) by inserting the words "the authorized regulator"

immediately after the words "as an importer". The inclusion of the word ' as aa
importer' is meant to align with the existing Energy and Pelroleum Regulatory
Authority Regulations on open tender system in the importation of fuel products in
Kenya.

2.3 Legislative Context

11. The Legal Notice on the Excise Duty l4rrr"n6rrrent) Regulations, 2023 is made
pursualt to section 45 ofthe Excise Duty Act,20l5. The section empowers the Cabinet
Secretary for the National Treasury and Economic planning to make regulations for
better carrying out of the provisions of the Excise Duty Act.

2.4 Policy Background

12. The principal Regulations streamline the Excise Duty Act, 2015 with the Tax Procedure
Act,2013 and assist in interpreting and implementing the Excise Duty Act,20l5.

13. Excise duty tax is a tool to influence the consumption of certain products, generally on
health or environmental protection grounds. It is also an important source of
govemment revenue as excise of goods, including petroleum products, accounts for
about 1070 of total revenue.

14. The principal Regulations provided for installing, metering and measuring
devices/systems in the production system to ensure that the correct quantities of
excisable goods produced or transferred are measured. The Regulations, tlerefore,
provides for specifications for metering, measurement and metering devices/systems.
That is important in ensuring uniformity of such devices to prevent revenue leakages
due to using inappropriate devices.

15. The principal Regulations streamline licensing and registration of persons urdertaking
activities requiring an excise license under the Excise Duty Act,2015, as well as the
operations of the same.
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16. The principal Regulations specif, activities for which registation with the
Commissioner is rcquired- Thc Iegal Notice ogands this requiremcnt to include
importing or manufacturing, packaging matcrial for nicotinc or nicotine substitute. This
wiU det€r thc supply by the importer 1s ttnlic€nscd manufactu€rs of products
containing nicotine or nicotilc substaDces.

17. Further, the Regulations clari$ the excisc tea.tuerrt of co-manufacture due to the
realization that the currcnt manufacturing process is automa:cd and manual.

L2



3.0 COMMITTEE OBSERVATIONS
18. Having examined the Excise Duty (Amendment) Regulations, 2023 in line with the

Constitution of Kenya 2010, the Interpretation and General Provisions Act (Cap. 2) Laws of
Kenya, the Excise Duty Act (No. 23 of 2015) and the Statutory Instruments Act (No. 23 of
2013) the Committee made the following observations -

3.1 Statutory Timelines

19. TIIAT the Regulations were published in the Gazetle as LN No. 40 of 2023 on 28h
April 2023, received by the Clerk of the National Assembly and e laid on the table of
the House on 66 June, 2023 being the fourth sitting day since publication, hence within
the Statutory timelines contemplated under section 11(1) of the Statutory Instruments
Act.

3.2 Public Participation

20. The Explanatory Memorandum provides a detailed justification for making the

Regulations and it indicates that public consultation was conducted in accordance with
the provisions of Article 10 and Article 118 and Article 201 of the Conslitution of
Kenya 2010.

3.3 Regulatory Impact Statement

21. Pursuant to the provisiors of Section 5A of the Statutory Instruments Act, 2013, there

is attached to the Regulations a detailed Explanatory Memorandum which provides for
the purpose of the Statutory Instrument and its legislative context. The memorandum
further provides for the policy background, public consultations outcome, impact of the

Statutory lnstrument, non- requirement of a regulatory impact assessment and

monitoring and review.

4.0 COMMITTEE RECOMMENDATION
Having examined the Excise Duty 14ro.n6rrent) Regulations , 2023, Legal Notice No. 40 of
2023 in accordance with the Constitution, the Interpretations and General Provisions Act (Cap

2), the Statutory lnstrurnents Act (,Vo 23 of 2013) and the Excise Duty Act (l'Jo. 23 of 2015), the
Committee recommends that the House APPROVES the Excise Duty (Amendment) Regulations,

2023, LN. No- 40 of 2023 for operations by the National Treasury aad other relevant Ministries.

Date.. Jo2Zu(
GSigned..

THE HON. CHEPKONGA SAMUEL KIPRONO, CBS, MP
(CHAIRPERSON)
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AJ\iNEXI,JRES
1. Adoption List
2. Legal Notice Number 40 of 2023 and the Erphnrtory Memorrndum
3. Committee Minutes
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SPECIAL ISSUE

Kenya Gazette Supplement No. 39

( kgislative Supplement No.l5)

LEcAr NoTrcE No . 39

THE CABINET SECRETARY TO T}IE TREASURY
(INCORPORATION) ACT

(Cap. 101)

TI{E KENYA PORTS AUTHORTTY (VESTING) ORDER, 2023

IN EXERCISE of thc powcrs confcrrcd by section 3(l) of thc
CabiDet Sccrctary to thc Treasury (ncorporation) Act, thc C8binet
Secretsry for National Tressury aDd EcoroEic Plamitrg Eakes the
following Ordcr-

THE KE}.IYA PORTS AUTIIORITY (VESTING) ORDER, 2023

1. This Ordcr may be circd as thc Kcnya Pons Authority
(Vesting) Order, 2023.

2. In this Order, uulcss the contcxt otherwisc re4uircs-

"commeoceEeDt date" means tbe 16tb June,2021:

"cntity" ilcludes a natural pcrson, company, association ot other
body of pcrsons whcther iDcorporatcd or unincorporated ;

"liability" Ecaas a liability, court case, dcbt, chargc, duty or
obligatio! arising frou past or eristing project cotrtracts or
consultalcies of every description atrd whetber present or futurc, actual
or coutingcnt, aad whetbcr payable or to be observed or performed in
Kenya or elscwhelr;

"rigbt" oeans any right or power, whether actual, contingent or
prospectivc; aud

"commetrcemcnt date" al1d "vesti.ug date" mcans the 16th Junc,
2n21.

3. The functions atrd rights vested in the Kenya Ferry Services
Limited shall, &oE the datr of thc commcncement of thc Assct and
Busiless Trausfer AgrceDretrt betwe.o ttrc Kenya Ports Autbodty and
Kenya Ferry Serviccs Limitcd datcd the 16th June, 2021, bc deemed to
have been tratrSferred and vested in the Kenya Ports Authority with
effect from the commencemetrt date.

4. The assets, liabilities, obligations, property, rights, Eecurities
aDd uodertakings set out i.D thc Schedule, and any other assets,
liabilities, obligations, prcperty, rights, securities aad undertakings of
the Kenya Ferry Services LiEited that are fouod to have bclotrged to
the Keuya Ferry Servi
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