b

THE NATIONAL ASSEMBLY

THIRTEENTH PARLIAMENT -THIRD SESSION

COMMITTEE ON NATIONAL COHESION AND EQUAL OPPORTUNITY

REPORT ON THE CONSIDERATION OF THE NATIONAL COHESION AND

INTEGRATION BILL, 2023

(NATIONAL ASSEMBLY BILLS NO. 4 OF 2023)

THE NATIONS
TIONAL ASSEN
PAPERS LATD Y

DATE: 19 SEP 21 [—DAY.

THoORw A

TABLED Hon - 2scur
BY: CHAMR PE 25O N

HAZ, vop

DIRECTORATE OF AUDIT, APPROPRIATION
AND GENERAL-PURPOSE COMMITTEES
CLERK’S CHAMBERS

PARLIAMENT BUILDINGS

NAIROBI

. NATISRAL o SCIMITTEE on
CLERK‘AT LONAL COHESIL & EXDUAL gm:r NI T
THE-TABLE: | Vv s I§ Aot

_*':_ —“-
m

SEPTEMBER, 2024

- ——
‘ —
wp




TABLE OF CONTENTS

LIST OF ABBREVIATIONS AND ACRONYMS oot snnesnensnes iii
A R R O I B I NI .o 5w T A S A TS A A A vi
PART ONE =i s e i i s s e S R i e e i s 1
LLO PREFACE ..ottt bbb bbb bbbt e cn e sa et ens 1
1.1 Establishment apnd Mandate of the COMMIEe i aivsmanissmmmsnenarissimri o 1
1.2 Committée Membershiv .« cnmmmmnmummnnnnmpnnaaonsanasnans o anis 2
1.3 COMMIUEE SECTELATIAL..cveuveteuieeeeiieateeteieieeeeitet st et est e et sbe b sb bt e b ss e b saes bt sae s e s eaesnebe e 4
PART T WO s snnss e om0 o9 s s S5 T D e S s N T AT e TN PN o b

2.0 OVERVIEW OF THE NATIONAL COHESION AND INTEGRATION BILL, 2023

(NATIONAL ASSEMBLY BILLS NO. 78 OF 2023} .......covnnmuunmmmninmsesssnsrissss 5
20 ) IO AUCHION . - oo mss oo s s e s L P T e R s s e 5
2.2 Salient Clauses of The National Cohesion and Integration Bill, 2023 .......ccovviiininiiiinnins 5

BAIRT TEIREE . cococumimumsisionnennnmmvenyusuonsms s oo issssmsietais i siss s s s s s 15

3.0 PUBLIC PARTICIPATION AND STAKEHOLDER ENGAGEMENT ON THE BILL ..... 15

3l . LEGALEFRAMEBWORK ON PUBLIC PARTICIPATION .....cccocnvvmensiiasimmnassmssussissass 15
3.3.1 Submissions by the Executive Office of the President (EOP).....ccocveiveerninninne. 16
3.3.2  Submissions by the National Cohesion and Integration Commission (NCIC)....... 18
3:3:3:  Office of the Attorpey Genepal LOAG) it it iy 25
3.34 National Gender and Equality Commission (NGEC)......ccccceeverreennesenncenienecnnas 26
3.3.4 National Police Service Commission {IINPSC). ... msmmasssssssisnii 30
3335 Judicial Service Commission (ISC) .o syt 32
3.3.6  Office of The Director of Public Prosecutions (ODPP)....ccccvevrriiiiriiiiiiiiceenien, 33

34 PUBLIC HEARINGS ON THE NATIONAL COHESION AND INTEGRATION

BILL, 2023 ettt ettt s e s e n e e e e e eas e et e e bbb e et e et e e neaabeeaaens 37
PARTEOUTR 5. suvsssususssmresysusss srssssssomsss s ses soyiss s s va o vs e a6 405 s e T vavasts 56 vaa i s s 55
4.0 SCHEDULE OF PROPOSED AMENDMUENTS ........ccccociconisinmmmsasisssmansssssnssssisnssssss 55




R RRAT TR B URIIR o000 00655 004G 50 s i cnd o e s e s A R S B EAARASA SRR 39

SCHEDULE OF PROPOSED AMENDMENTS............ooummmmmmmmsmmsosravismavssvansnss 55
BT B U R o nsconmmmnismsnien s s e o Ve T S 62
5.0 COMMITTEE OBSERVATIONS .ottt esisesne s et econeesene st e sneensaennas 62
PRI BRNER oo cconscmmansomionn et oo o 555 A T SV S S VS SV AR S0 64
GO COMMITIEE RECOMMBNIIATIONS ..o isiiiaasisisicimnme 64

iii



LIST OF ABBREVIATIONS AND ACRONYMS

EOP
JSC
NCIC
NGEC
NPSC
OAG
PWD

Executive Office of the President

Judicial Service Commission

National Cohesion and [ntegration Commission
National Gender and Equality Commission
National Police Service Commission

Office of the Attorney General

Persons With Disabtlities



LIST OF ANNEXURES

Annexure 1: Adoption Schedule for this report

Annexure 2: Minutes of the Committee’s Sittings

Annexure 3: Copies of Newspaper Advertisements

Annexure 4: Copies of invitation letters to stakeholders to submit memoranda on the Bill
Annexure 5: List of Stakeholders

Annexure 6: Memoranda from Stakeholders

Annexure 7: Copy of the Bill

Annexure 8: Witness Attendance Schedule for the Public Hearings on the Bill



CHAIRPERSON’S FOREWORD

This report contains proceedings of the Committee on National Cohesion and Equal Opportunity
on its consideration of the National Cohesion and Integration Bill, 2023 (National Assembly Bill
No. 74 of 2023. The Bill was published on 30" November, 2023 and read for a First Time on 20"
March 2024. The Bill was thereafter committed to the Committee on National Cohesion and Equal

Opportunity for consideration and reporting to the House pursuant to Standing Order 127.

The Bill has ninety clauses and three schedules and seeks to repeal and replace the National
Cohesion and Integration Act, 2008 to align its provisions with the present constitutional
dispensation and structure of government by giving effect to Articles 10 and 27 of the Constitution

on the promotion of national unity and non-discrimination.

Pursuant to Article 118(1)(b) of the Constitution and Standing Order 127(3), the Committee placed
advertisements in the print media on 23" March, 2024, inviting the public and stakeholders to
submit written memoranda on the Bill on or before 5™ April, 2024. The Committee received
memoranda from various stakeholders including the National Cohesion and Integration
Commission (NCIC), the National Gender and Equality Commission (NGEC), Office of the

Director of Public Prosecution and the Office of the Attorney-General.

Further, the Committee held public hearings in Kisumu, Kakamega, Lamu, Mombasa, Kwale,
Garissa, Nyeri, Kirinyaga, Muranga, Makueni, Nandi, Uasin Gishu and Homa bay counties

between 3™ and 8™ June, 2024, to collect views from the public on the Bill.

The committee has agreed with stakeholders in Clause 47 to broaden the definition of “hate
speech” to encompass coded language and the vilification of others. A person who uses
threatening, abusive, insulting, or vilifying words or behavior, displays any written material, or
disseminates any ideas based on ethnic superiority, or uses coded language, acts, or makes gestures

depicting ethnic hatred is said to have committed hate speech.

The Committee agrees with stakeholders in Clause 47 to expand the definition of “hate speech” to
include coded language and vilification of others. A person who uses threatening, abusive,

insulting, vilifying words or behaviour, displays any written material or disseminates any ideas
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based on ethnic superiority or uses coded language, acts or makes gestures depicting ethnic hatred

is said to commit hate speech.

The Committee recognizes the importance of integrating peacebuilding into the Bill. As a result,
the Committee endorses amending Clause 5 to include the following functions of the Commission:
creating a monitoring and tracking system for all peacebuilding projects in the country,
establishing ethical standards for individuals involved in peacebuilding projects, and urging

national and county governments to allocate funds for peacebuilding initiatives.

In relation to actions by the Commission after an inquiry, the Committee is in agreement with
stakeholders that under clause 69 of the Bill, where an inquiry discloses a criminal offence, it
authorizes the Commission to refer the matter to the Office of the Director of Public Prosecution

or any other relevant authority.

Regarding actions by the Commission following an inquiry, the Committee agrees with
stakeholders that according to clause 69 of the Bill, if an inquiry reveals a criminal offense, it
allows the Commission to refer the matter to the Office of the Director of Public Prosecutions or

any other relevant authority.

A proposal was made by stakeholders to have male representatives elected for a county, in addition
to having women representatives. However, the committee did not adopt this proposal. This is
because the women’s representative seat is part of broader affirmative action initiatives in the
Constitution, which aim to promote women’s involvement in decision-making at all levels of
government. The women’s representative seat provides a direct path to political leadership at the

county level, complementing other efforts to increase women’s participation in political processes.

The Committee extends its sincere gratitude to the Office of the Speaker of the National Assembly
and the Clerk of the National Assembly for their invaluable logistical and technical support
throughout its sittings. Their assistance facilitated the Committee’s deliberations and ensured the
smooth progress of its work. The Committee, in a special way, acknowledges and appreciates the
participation of all stakeholders and members of the public who diligently submitted their
comments on the Bill. Their insights and contributions have enriched the Committee’s
understanding of the various perspectives on the proposed measures. Further, | wish to express my

heartfelt appreciation to the Honourable Members of the Committee and the dedicated Committee
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Secretariat whose commitment, expertise and collaborative efforts were instrumental in preparing

and producing this report.

~

HON. YUSSUF ADAN HAJI, MP.
CHAIRPERSON, COMMITTEE ON NATIONAL COHESION AND EQUAL

OPPORTUNITY
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PART ONE
1.0 PREFACE

1.1 Establishment and Mandate of the Committee

1.

The Committee on National Cohesion and Equal Opportunity is established under the

Standing Order 212C of the National Assembly.

The mandate of the Committee is as follows—

(a) To monitor and promote measures relating to policy and program initiatives in pursuit of
peace and national cohesion;

(b) To investigate, inquire into and report on all matters relating to inter community cohesion;

(c) To monitor and promote measures designed to enhance the equalization of opportunities
and improvement in the quality of life and status of all persons, including persons who are
marginalized on the basis of gender, age, disability, health status, ethnic, racial, cultural
or religious background or affiliation or any other such ground;

(d) To investigate, inquire into and report on all matters relating to discrimination and or
marginalization of persons referred to under sub-paragraph(c);

(e) To make proposals to Parliament including legislative proposals for the protection,
equalization of opportunities and promotion of the welfare of the groups referred to under
sub-paragraph (c¢); and

(f) To examine the activities and administration of all state departments and statutory bodies
in so far as they relate to the rights and welfare of the persons referred to under sub-

paragraph (c).
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1.2 Committee Membership
The Select Committee on National Cohesion and Equal Opportunity comprises of the

following Members—

Hon. Yussuf Adan Haji, DSM, MP.
(Chairperson)

Mandera West

United Democratic Movement (UDM)

2. | Hon. Liza Chelule Chepkorir, MP. | Nakuru (CWR) United Democratic Alliance (UDA)
(Vice-Chairperson)

3. | Hon. Yusuf Hassan Abdi, MP. Kamukunji Jubilee Party (JP)

4. | Hon. Charles Kamuren, MP. Baringo South United Democratic Alliance (UDA)

5. | Hon. Charles Ong’ondo Were, MP. | Kasipul Orange Democratic Movement (ODM)

6. | Hon. Edward Oku Kaunya, MP. Teso North Orange Democratic Movement (ODM)

7. | Hon. Joseph Samal Lomwa, MP. [siolo North Jubilee Party (JP)

8. | Hon. Martin Peters Owino, MPH, | Ndhiwa Orange Democratic Movement (ODM)
MP.

9. | Hon. Eng. Paul Nzengu, MP. Mwingi North Wiper Democratic Movement Kenya

(WDM-K)

10. | Hon. Agnes Mantaine Pareyio, MP. | Narok North Jubilee Party (JP)

11. | Hon. Duncan Maina Mathenge, MP. | Nyeri Town United Democratic Alliance (UDA)

12. | Hon. Fredrick Lusuli Ikana, MP. Shinyalu ANC Party

13.| Hon. Irene Nyakerario Mayaka, | Nominated Orange Democratic Movement (ODM)
MP.

14. | Hon. Jane Wangechi Kagiri, MP. Laikipia (CWR) United Democratic Alliance (UDA)

15.| Hon. Joseph Hamisi Denar, MP. Nominated ANC Party

16. | Hon. Joseph Iraya Wainaina, MP. Nominated United Democratic Alliance (UDA)

17.| Hon. Mary Maingi, MP. Mwea United Democratic Alliance (UDA)

18.| Hon. Monicah Muthoni Marubu, | Lamu (CWR) Independent
MP.

19.] Hon. Onesmus Ngogoyo Nguro, | Kajiado North United Democratic Alliance (UDA)

MP.
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20. | Hon. Teresia Wanjiru Mwangi, MP. | Nominated United Democratic Alliance (UDA)
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1.3 Committee Secretariat
The secretariat supporting the Committee is comprised of the following officers-
Ms. Naserian Lotuai

Clerk Assistant 1

Ms. Kathleen Nanzala Mr. Alex Amwata

Clerk Assistant I11 Hansard Reporter

Ms. Audrey Andala Mr. Peter Atsiaya

Legal Counsel 11 Media Relations Officer

Ms. Joanne Naneu Ms. Lilian Aluga

Research Officer 111 Public Communications Officer
Mr. John Ng’anga Mr. Luka Mutua

Audio Officer Sergeant-at-Arms
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PART TWO

2.0 OVERVIEW OF THE NATIONAL COHESION AND INTEGRATION BILL, 2023
(NATIONAL ASSEMBLY BILLS NO. 74 OF 2023)

2.1 Introduction

3. The National Cohesion and Integration Bill, 2023 is a Bill sponsored by the Chairperson
of the Committee on National Cohesion and Equal Opportunity, Hon. Adan Haji Yusuf,
MP.

4. The objective of the Bill is to repeal and replace the National Cohesion and Integration Act,
2008 to align its provisions with the present constitutional dispensation and structure of
government by giving effect to Articles 10 and 27 of the Constitution on the promotion of
national unity and non-discrimination.

5. The Bill underwent first reading on 20"™ March, 2024 and was committed to the Committee
on National Cohesion and Equal Opportunity for purposes of conducting public participation

pursuant to Article 118 of the Constitution and Standing Order 127 of the National Assembly.

1.2 Salient Clauses of The National Cohesion and Integration Bill, 2023
2. Clause 3 of the Bill consist of the objectives of the Act which is to give effect to Articles 10
and 27 of the Constitution on the promotion of national unity and non-discrimination. It further

seeks to provide a framework for the promotion of national cohesion, unity and peace-building.

3. Clause 4 of the Bill provides for the establishment of the National Cohesion and Integration
Commission comprising of a chairperson and eight other members nominated by the President

for appointment and approved by the National Assembly.

4. Clause 5 outlines the functions of the National Cohesion and Integration Commission which is
to develop policies for the promotion of national values and principles of governance. This is
in addition to formulation and implementation of strategies, plans, educational and training
programmes to create public awareness and support on the importance of national unity.

Further, the Commission is mandated to establish early warning and early response system on
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conflict and put in place an emergency preparedness and response system to curb imminent
conflict.

5. Clause 10 stipulates for the headquarters of the Commission to be in Nairobi but mandates the
Commission to establish nine regional offices in the country. It mandates the Commission to
ensure that its services are accessible to all parts of the country and to establish branches in
each county.

6. Clause 12 of the Bill provides for the qualifications of and disqualification for appointment as
a chairperson and member of the Commission. It requires that a person be a citizen of Kenya,
hold a degree from a university recognized in Kenya, have knowledge and at least 10 years of
experience for the Chairperson and 2 years for the members in matters relating to race, ethnic
and human relations, public affairs and human rights, peace and security and meet the
requirements of Chapter Six of the Constitution.

7. Clause 15 of the Bill provides for a term of office of the Chairperson and members, which is
three years with a possibility of reappointment for one further term.

8. Clause 17 of the Bill provides for the procedure of removal from office of a commissioner.
This is by a person presenting a petition to the President through the Cabinet Secretary, who
shall then forward the Petition to the relevant Committee of the National Assembly within seven
days. The Committee is to inquire into the matter report on the facts to the President through
the Cabinet Secretary, giving its recommendations as to whether the Commissioner ought to be
removed or not.

9. Clause 38 of the Bill addresses ethnic discrimination. It defines instances where a person may
be considered to have discriminated against another, either directly or indirectly. This can occur
if a person treats another person less favorably on ethnic grounds than they would treat someone
else. It also applies if a person imposes a requirement or condition on another person that would
not be justifiable, regardless of the person's color, race, nationality, or ethnic or national origins,
and this requirement or condition cannot be met by that person.

10. Clause 39 of the Bill makes provision for discrimination through victimization, which occurs
when a person carries out an act that is injurious to the well-being and esteem of that person by
treating that person less favourably than other persons on grounds that the person discriminated

against intends to or has brought proceedings under the Act, given evidence or information in
61
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