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ESTABLISHMENT OF THE COMMITTEE

The Mediation Committee on the Energy Bill (National Assembly Bill No. 50 of
2015)was constituted by the Speaker of the National Assembly pursuant to
Standing Order 149(2) of National Assembly and the Speaker of the Senate
pursuant to Standing Order 154(2) of the Senate on 15t August, 2016, and
18th August, 2016, respectively.

MEMBERS OF THE COMMITTEE

Sen. Gideon Moi, M.P- Chairperson

Hon. Jamleck Kamau, EGH, M.P -Vice- Chairperson
Hon. John Olago Aluoch, M.P - Member

Hon. Onesmus Muthomi Njuki MP- Member

Sen. Kiraitu Murungi, M.P-  Member

Sen. David Musila, M.P- Member

MANDATE

The Mediation Committee derives its mandate from Article 113 of the
Constitution of Kenya and the National Assembly Standing Order No. 149 and
Senate Standing Order No. 154. The Committee was established to develop a
version of the Energy Bill (National Assembly Bill No. 50 of 2015) and in
particular clause 57(e)(i) of the Energy Bill, 2015 that would be presented to
both Houses for approval as provided for under National Assembly Standing
Order No. 149(6) and Senate Standing Order No. 154 (6).

METHODOLOGY

The Committee held its meeting on 23t August, 2016 and elected Sen. Gideon
Moi, M.P and Hon. Jamleck Kamau, EGH, M.P as Chairperson and Vice-
chairperson respectively. The Committee thereafter deliberated on clause
57(e)(i) of the Energy Bill, 2015 which was in contention.

RESOLUTIONS

The Committee deliberated on the contentious clause and unanimously agreed
on a version of the Bill to be presented to both Houses for approval. The agreed
version of the Bill and the minutes of the proceedings of the Committee are
appended to this report.
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ACKNOWLEDGMENT

The Committee thanks the Offices of the Speakers and the Clerks of the
National Assembly and the Senate for the necessary support extended to it in
the process of considering the Bill.

The Chairperson thanks all the Members of the Committee for their sacrifice,
commitment and selflessness to the cause of the mediation process that
facilitated the achievement of consensus.

Mr. Speaker Sir,

It is now my pleasant duty and privilege to present and commend this report of
the Mediation Committee including an agreed version of the Energy Bill
(National Assembly Bill No. 50 of 2015) for consideration and approval by the
House pursuant to Article 113(2) of the Constitution and Standing Order
150(1) of the National Assembly Standing Orders and Standing Order 155(3) of
the Senate Standing Orders

A L& G

SIGNED. ..< e oeiiinoeeennn. DATE . .ccumrimeereneseessennaenenns

SIGNED

HON. JAMLECK KAMAU, EGH, M.P - VICE - CHAIRPERSON

4|Page



1.0 Background

The Energy Bill (National Assembly Bill No. 50 of 2015) was published on 11t
August, 2015 as a Bill originating in the National Assembly. The Bill underwent
the First and Second readings and was subjected to public participation as
required by the Kenya Constitution, 2010 and National Assembly Standing
Orders and was passed on 28t April, 2016.

Subsequently, the Bill was referred to the Senate for consideration pursuant to
National Assembly Standing Order No. 142 and was passed by the Senate with
amendments on 14t July, 2016.

Pursuant to Article 110(4) of the Constitution and the provisions of Standing
Orders 40(1) and 149 of the Senate Standing Orders, the Senate conveyed a
message to the National Assembly seeking the concurrence of the National
Assembly to the amendments made to the Energy Bill (National Assembly Bill
No. 50 of 2015).

The National Assembly, during its sitting of 9t 10t and 11%™ August, 2016
considered the proposed amendments by the Senate and by a resolution
rejected the Senate’s amendments on clause 57(e)(i) of the Energy Bill, 2015.
Consequently, and pursuant to National Assembly Standing Order No. 149 and
Senate Standing Order No. 154, the Bill and specifically clause S57(e)(i) of the
Energy Bill was referred to a Mediation Committee with the sole objective of
developing a version of the Bill that would be presented to both Houses for

approval.
2.0 Resolutions of the Mediation Committee on the Energy Bill, 2015

The Committee held one sitting on 237 August, 2016 and unanimously
resolved the contention on clause 57(e)(i) as follows-

A. Clause as proposed by Senate

CLAUSE 57(e)(i)

THAT clause 57 of the Bill be amended by deleting paragraph (e) and
substituting therefor the following new paragraph -

(e) not more than four other members appointed by the Cabinet Secretary
out of whom-

(i) two persons nominated by the organisation representing the
largest number of persons carrying out operations in the energy
sector;

S5|Page



(i) one person shall be nominated by the Kenya Private Sector
Alliance; and

(iii) one person from an institution of higher education.
The Committee recommendation.

The Committee agreed to delete sub-paragraph (i) and redraft the clause as
follows-

CLAUSE 57

THAT clause 57 of the Bill be amended by deleting paragraph (e) and
substituting therefor the following new paragraph —

(e) not more than four other members appointed by the Cabinet Secretary
out of whom-

(1) one person shall be nominated by the Kenya Private Sector
Alliance; and

(i)  one person from an institution of higher education.

Justification: this amendment is meant to remove the ambiguity that existed
in including one person from the organization representing the largest number
of persons carrying out operations in the energy sector as one of the persons
who may be appointed by the Cabinet Secretary. The amendment is also
important as it specifies on who the not more than four other persons
appointed by the Cabinet Secretary are and still leaves discretion to the
Cabinet Secretary to determine the other two persons in addition to the person
nominated by the Kenya Private Sector Alliance and the person from an
institution of higher education



4.0 ADOPTION OF THE REPORT

We the members of the Mediation Committee on the Energy Bill (National
Assembly Bill No. 50 of 2015) have adopted this report and affix our signatures
to affirm our approval and confirm its accuracy, validity and authenticity -

i ™

1. Bt CHAsan BIOL NEF s nmninssactlommomsoncommmssnonnsasangs sisions SR wEemng

2. The Hon. Jamleck Kamau, EGH, M.P
3. The Hon. John Olago Aluoch, M.P......cooiiiiiees
4. The Hon. Onesmus Muthomi Njuki MP..........cooiiii
5. Sen. Kiraitu Murungi, M.P.. ..o

6. Sen. David MUsila, M.P. ...
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Annexes:
1. The Minutes of the proceedings of the Committee.
2. Message from the National Assembly
3. Message to the Senate
4.

The Mediated version of the Energy Bill, (National Assembly Bill No.
50 of 2015)



MINUTES OF THE FIRST SITTING OF THE MEDIATION
COMMITTEE ON THE ENERGY BILL (NATIONAL ASSEMBLY BILL
NO. 50 OF 2015) AND THE PETROLEUM (EXPLORATION,
DEVELOPMENT AND PRODUCTION) BILL (NATIONAL ASSEMBLY
BILL NO. 44 OF 2015) HELD ON TUESDAY, 23R° AUGUST, 2016 IN
COMMITTEE ROOM 5, 15T FLOOR, MAIN PARLIAMENT BUILDING
AT 10.04 A.M.

PRESENT
1. Sen. Gideon Moi, MP Chairperson
2. Hon. Jamleck Kamau, MP Vice Chairperson

3. Hon. Olago Oluoch, MP
4. Hon. Onesmus Njuki, MP

APOLOGIES
1. Sen. Kiraitu Murungi, MP
2. Sen. David Musila, MP

IN ATTENDANCE

1. Mr. Amos Kiangwe Clerk Assistant

2. Ms. Josephine Kusinyi Senior Legal Counsel

3. Ms. Jemimah Muriithi Legal Counsel

4. Ms. Kavata Musyoka Clerk Assistant

5. Ms. Lillan Waweru Pupil
MIN.NO.1/23/8/2016 PRELIMINARIES

The meeting was called to order at 10.04 am and followed by a word of
prayer by Sen. Gideon Moi. Thereafter introduction of those present
followed.

MIN.NO.2/23/8/2016 ADOPTION OF THE AGENDA
The agenda was adopted after being proposed by Hon. Kamau and
seconded by Hon. Olago.

MIN.NO. 3/23/8/2016 ELECTION OF THE
CHAIRPERSON AND VICE
CHAIRPERSON

Sen. Moi was unanimously elected as the Chairperson and Hon.
Kamau was likewise elected as the Vice Chairperson.

MIN.NO. 4/23/8/2016 MESSAGE FROM THE
NATIONAL ASSEMBLY TO THE
SENATE ON THE ENERGY BILL
(NATIONAL ASSEMBLY BILL
NO. 50 OF 2015) AND THE
PETROLEUM (EXPLORATION,
DEVELOPMENT AND
PRODUCTION) BILL (NATIONAL




ASSEMBLY BILL NO. 44 OF
2015)

Members were taken through the message from the National
Assembly. Having deliberated on the Senate amendments to the
Energy Bill (National Assembly Bill No. 50 of 2015) and the Petroleum
(Exploration, Development and Production) Bill (National Assembly
Bill No. 44 of 2015) the National Assembly rejected-

(i) The Senate amendment to Clause 57(e)(i) of the Energy
Bill (National Assembly Bill No. 50 of 2015); and

(iij  The Senate amendments to clauses 12(1), 17(1)(e)(i), 48
and 49 of the Petroleum (Exploration, Development and
Production) Bill (National Assembly Bill No. 44 of 2015).

MIN.NO. 5/23/8/2016 CONSIDERATION OF THE

CONCERNS RAISED BY THE
NATIONAL ASSEMBLY ON THE
ENERGY BILL (NATIONAL
ASSEMBLY BILL NO. 50 OF 2015)

AND THE PETROLEUM
(EXPLORATION,
DEVELOPMENT AND

PRODUCTION) BILL (NATIONAL
ASSEMBLY BILL NO. 44 OF 2015)

Members present were taken through the concerns raised in the
Petroleum (Exploration, Development and Production) Bill (National
Assembly Bill No. 44 of 2015) and raised the following issues-

(i)

(i)

(i)

By including KEPSA to comprise part of the advisory committee,
it would present a conflict of interest, as they are a key profit-
making player in the industry. Further, it should not be
involved in inter-ministerial business;

However noting that KEPSA is a key player guiding the industry
and facilitating a conducive environment to conduct business, it
should be represented in the Authority’s Board of Directors;

It was noted that the Cabinet Secretary should not play a role in
the approval of an operator in relation to the petroleum
agreement as it may pose a conflict of interest. He has residual
powers to terminate the process at anytime he determines that
the contractors/ operators have not fulfilled terms of the
agreement. Further the agreement should be amongst the
contractors and operators as they have the technical expertise
on the industry and they work pursuant to the provisions of the
relevant laws and the petroleum sharing agreement as well as
the joint operated agreement; and

There is need to establish parameters that should guide the
Cabinet Secretary when approving the contractor and what
recourse should be taken if the Cabinet Secretary rejects a
contractor



Members present were taken through the concerns raised in the
Energy Bill (National Assembly Bill No. 50 of 2015) and concurred
with the proposals by the Senate.

During the discussions Members considered and adopted the
amendments for tabling in the House as follows-

Petroleum (Exploration, Development and Production) Bill
(National Assembly Bill No. 44 of 2015)
Clause 17

THAT clause 17 of the Bill be amended in sub-clause (1) by deleting
paragraph (e) and substituting therefor the following new paragraph -

(e) five other members appointed by the Cabinet Secretary out of
whom -

(i one person shall be nominated by the Kenya Private Sector
Alliance;

Clause 48

THAT clause 48 of the Bill be amended —

(a) in sub-clause (1) by deleting the words “with the approval of the
cabinet Secretary” immediately after the words “contractor shall
appoint”;

(b) in sub-clause (2) by deleting the words “with the approval of the
Cabinet Secretary” immediately after the words “another
operator”;

(c) by deleting sub-clause (3).

Clause 49

THAT clause 49 of the Bill be amended in sub-clause (6) by deleting
the word “ten years” appearing immediately after the words “not less
than” and substituting therefor the word “two years”.

Energy Bill (National Assembly Bill No. 50 of 2015)

CLAUSE 57
THAT clause 57 of the Bill be amended by deleting paragraph (e)
and substituting therefor the following new paragraph -



(¢) not more than four other members appointed by the Cabinet
Secretary out of whom-

() one person shall be nominated by the Kenya Private
Sector Alliance; and
(ii) one person from an institution of higher education.

MIN.NO. 6/23/8/2016 ADJOURNMENT
The meeting was adjourned at 10.45 a.m.

......................................................................................

SEN. GIDEON MOI, MP
CHAIRPERSON,
(THE MEDIATION COMMITTEE)
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THE SENATE

’Z/w
MESSAGE

MESSAGE FROM THE NATIONAL ASSEMBLY ON THE DEC,IS‘ N -

OF THE NATIONAL ASSEMBLY ON SENATE AMENDMENTS TO
THE PETROLEUM __(EXPLORATION, DEVELOPMENT _AND
PRODUCTION) BILL (NATIONAL ASSEMBLY BILL NO. 44 OF 2015)
AND THE ENERGY BILL (NATIONAL ASSEMBLY BILL NO. 50 OF

2015)

Hon. Senators,

I wish to report to the Senate that, pursuant to Standing Order 40 (3)
and (4), I have received the following message from the Speaker of the
National Assembly regarding the decision of the National Assembly on
Senate amendments to the Petroleum (Exploration, Development and

,—-—-Production)- -Bill-- (National- Assembly Bill No. 44 of 2015) and. the. -

Energy Bill (National Assembly Bill No. 50 of 2015)-

“PURSUANT to the provisions of standing orders 41 and 142 of
the National Assembly Standing Orders, I hereby convey the
following message from the National Assembly-

WHEREAS the Petroleum (Exploration, Development and
Production) Bill (National Assembly Bill No. 44 of 2015) was
published vide Kenya Gazette Supplement No. 128 of 11t August,
2015 to provide a framework for contracting, exploration and
development of petroleum and give effect to relevant provisions of
the Constitution of Kenya, 2010 and to repeal the Petroleum

(Exploration and Production) Act, 1984;
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Hon. Senators,

In the circumstances, I concur with the Speaker of the National
Assembly to form a Mediation Committee in accordance with
Article 112(2) (b) and 113 of the Constitution.

In this regard, Hon. Senators, I have received communication from
the National Assembly that the Speaker of the National Assembly
has appointed the following Members to represent the Assembly in
the Mediation Committee that will attempt to develop a version of
the Bills that both Houses will pass-

1) The Hon. Jamleck Kamau, EGH, MP;
2)  The Hon. Onesmus Muthomi Njuki, MP; and
3)  The Hon. Olago Aluoch, MP. '

Similarly Hon. Senators, I hereby nominate the foellowing Senators
to represent the Senate in the Mediation Committee-

1} Sen. Gideon Moi, MP;

-2)  Sen. Kiraitu Murungi, MP; and
3)  Sen. David Musila, MP.

I thank you.”

. SEN. DAVID EKWEE ETHURO, E.G.H., M.P.
SPEAKER OF THE SENATE

18TH AUGUST, 2016
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THE NATIONAL ASSEMBLY
© MESSAGES
MESSAGE TO THE SENATE

(No. 031 of 2016)

SUBJECT: DECISIONS OF THE NATIOMAL  ASSEMBLY ON SENATE
' AMENDMENTS TO THE PETROLEUM (EXPLORATION,
DEVELOPMENT AND PRODUCTICN) BILL (NATIONAL ASSEMBLY
BILL NO. 44 OF 2015) AND THE ENERGY BILL (NATIONAL ASSEMBLY

BILL NO. 50 OF 2015)

PURSUANT to the provisions of Standing Orders 41 and 142 of the Natonal Assembly
Standing Orders, I hereby convey the following Message from the National Assembly —

WHEREAS, the Petroleumn (Exploration, Development and Production) Bill (National
Assembly Bill No. 44 of 2015) was published #de Kenya Gageste Supplement No. 128 of 11® August

2015 to provide a framework for contracting, exploration and development of petroleum and give

effect to relevant provisions of the Constitution of Kenya, 2010 and to repeal the Petroleum

(Exploration and Production) Act, 1984;

| Kenya Gazette Supplement No. 134 of 11% August 2015 to, inter alia, consolidate the laws relating to

energy; align the legal framework of the energy sector with the Constitution of Kenya 2010; clarify the
speciﬁc roles of the National and County Government in relagon to energy,
Act, 2006 and the Geothermal Resources Act, 1982; 7 :

WHEREAS, the National Assembly passed the t70 Bills on Tuesday, 37 May and Thursday,

28th April 2016, respectively and referred them to the Senate for consideratibn;

© AND WHEREAS, the National Assembly received Senate amendments 1o the two Bill oa

Tuesday, 19t July 2016;

(Daved Maatly

b
—

o

WHEREAS, the Energy Bill (Nadonal Assembly Bill No. 50 of 2015) was published vt -

and-to repeal the Energy



:_T ¥ FURTHER WHEREAS, in its Sittings on Tuescay 90, Wednesdar 10% and Thuysday .
H/ August 2016, the National Assembly agreed with the Senate’s amendments to several clauses of the
(Exploration, Development and Production) Bill (National Assembly Bill No. 44 of 2015), save for the.
amendments to clauses 12, 17, 48 and 49 of the Petroleum (Exploration, Development and
Production) Bill (National Assembly Bill No. 44 of 2015) and clause 57(e)(1) of the Energy Bill
(National Assembly Bill No. 50 of 2015);

NOW THEREFORE, in accordance with the provisicns of Article 112 of the Constitution
and Standing Order 149 of the National Assembly Standing Orders, I'Eexcby convey the said
decisions of the N‘ational.Assemblﬁr to 'the Senate and seek the appointment of Senators tc the

Mediation Committee in respect of the said Bills.

THE HON. JTJSTgé B. N. MUTURI, EGH, MP
SPEAKER OF T NATIONAL ASSEMBLY

Mondgy, 15% August 2016




The Energy Bill, 2015

REPUBLIC OF KENYA

PARLIAMENT

NATIONAL ASSEMBLY BILLS
(Bill No. 50 of 2015)

THE ENERGY BILL, 2015

(A version of the Energy Bill, 2015 (National Assembly Bills No. 50 of 2015) as
agreed on 23" August, 2016, by a mediation committee appointed pursuant to
Article 113 of the Constitution.)

NA /B/No. 50/2015



The Energy Bill, 2015

THE ENERGY BILL, 2015

ARRANGEMENT OF CLAUSES

Clause
PART I
PRELIMINARY
1.—Short title.
2.—Interpretation.
3.—Act to prevail.
PART 1I

ENERGY POLICY AND INTEGRATED ENERGY PLAN

Energy Policy and Plan

4.—National energy policy.
5.—Integrated national energy plan.
6. —Monitoring implementation of national energy plan.

Government obligations

7. —Obligation to provide energy in all areas.
8.—Promotion of energy investments.

PART III
NATIONAL ENERGY ENTITIES

Energy Regulatory Commission

9.—Establishment of the Energy Regulatory Commission.
10.—Functions of the Commission.

11.—Powers of the Commission.

12.—Board of the Commission.

13. —Director-General.

14. —Conduct of business of the Commission.

15. —Terms of office, common seal, annual estimates and books of accounts.
16. —Staff of the Commission.

17.—Remuneration of members of the Board.

18. —Protection from personal liability.

19. —Liability of Commission for damages.

20.—Funds of the Commission

21. —Delegation of powers or functions to committees or agents.
22. —Powers of committees or agents.

23. —Decisions of the Commission.

24. —Appeal against a decision of the Commission.



The Energy Bill, 2015

Energy and Petroleum Tribunal

25.—Establishment of the Energy and Petroleum Tribunal.
26.—Members of the Tribunal.

27.—Vacancy in the Tribunal

28.—Oath of office.

29.—Disclosure of interest.

30.—Secretary and other staff.

31.—Terms of office, common seal, annual estimates and books of accounts.
32.—Arrangement of business.

33.—Quorum and conduct of business of the Tribunal.
34.—Technical advice.

35.—Remuneration.

36.—Jurisdiction of the Tribunal.

37.—Power of review and appeals from Tribunal.
38.—Procedure of the Tribunal.

39.—Funds of the Tribunal.

40.—Appeals from decisions of the Commission.
41.—Any reference that has been made to the court.

Rural Electrification and Renewable Energy Corporation

42 —Establishment of the Rural Electrification and Renewable Energy Corporation.
43 —Functions and powers of the Corporation.

44 —Board of the Corporation.

45.—Chief Executive Officer.

46.—Conduct of business of the Corporation.

47.—Terms of office, common seal, annual estimates and books of accounts.
48.—Staff of the Corporation.

49.—Remuneration of Board members.

50.—Protection from personal liability.

51.—Liability of the Corporation for damages.

52.—Funds of the Corporation.

Nuclear Power and Energy Agency.

53.—Establishment of the Nuclear Powerand Energy Agency.
54.—Headquarters.

55.—Objects and functions of the Agency.

56.—Powers of the Agency.

57.—Board of Directors of the Agency.

58.—Qualifications for appointment as a Chairperson and member of the Board.
59.—Functions of the Board.

60.—Chief Executive Officer

61.—Conduct of business of the Institute.

62.—Terms of office, common seal, annual estimates and books of accounts.
63.—Committees.

64.—Delegation by Board.
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The Energy Bill, 2015

65.—Staff of the Agency.

66.—Remuneration.

67.—Protection from personal liability.
68.—Liability of the Agency for damages.
69.—Funds of the Agency.

70.—Investments of funds.

71.—Discoveries, inventions and improvements.

PART IV
RENEWABLE ENERGY

72.Vesting of renewable energy resources.

73. Preparation of resource maps and renewable energy resources inventory.
74. Promotion of renewable energy.

75. Establishment of Renewable Energy Resource Advisory committee.

Geothermal Resources

76.—Geothermal resources vested in the National Government.
77.—Unauthorized use of geothermal resources prohibited.
78.—Cabinet Secretary to authorize search of geothermal resources.
79.—Cabinet Secretary may grant a geothermal resources licence.
80.—Rights under licence.

81.—Renewal and surrender of licence, etc.

82 —Transfer of geothermal licence.

83.—Forfeiture of licence.

84.—Royalty.

85.—Licensee to re-enter under certain conditions.

86.—Safety of persons.

87.—Cabinet Secretary may require well to be closed.
88.—Charges payable for extraction of geothermal resources for certain purposes.
89.—Offences and Penalties.

Renewable Energy Feed-in-Tariff System

90.Establishment of a renewable energy feed-in-tariff system.
91.Regulations for the feed-in-tariff system.

Regulations under this Part
92. Regulations under this part.

PART V
MIDSTREAM AND DOWNSTREAM PETROLEUM

Licensing

93.Requirement of licence for petroleum business.
94.Granting of licences.
95.Factors to be considered in reviewing an application
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96. Forms and conditions of a licence or permit.

97. Renewal of Licences

98. Amendment of licences, permit or certificate.

99. Environment liability policy.

100.—Display of licencesand permits.
101.—Revocation of a licence or permit.
102.—Replacement of a licence, permit or certificate.
103.—Transfer of a licence or permit.

104.—Register of licences and permits.

105.—Appeal against action of a licensing authority.
106.—Construction permits.

107.—Conditions for granting permits.
108.—Exemption from the requirement for a permit.
109.—Suspension or revocation of a construction permit.
110.—Validity of permits.

111.—Destruction of illegal construction.
112.—Standards for petroleum.

113.—Maintenance of minimum operational stocks.
114.—Contracts for common user facilities.
115.—Forms of contract for common user facilities.
116.—Power of the Cabinet Secretary to provide strategic petroleum stocks.
117.—Compliance with environmental, health and safety laws.
118.—Designated parking for petroleum tankers.
119.—Offences and attempted offences.
120.—Contraventions by petroleum carrying ships.
121.—Regulations for downstream petroleum.

PART VI
DOWNSTREAM COAL

122. —Requirements of a licence for coal business.
123.—Granting of licences.

124 —Conditions for granting licences or permits
125.—Amendment of licence or permit

126.—Factors to be considered in reviewing an application.
127.—Environment liability policy.

128.—Forms and conditions of a licence or permit.
129.—Display of licences and permits.

130.—Revocation of licence or permit.
131.—Replacement of a licence or permit.
132.—Transfer of a licence or permit.

133.—Register of licences and permits.

134.—Appeal against action of the Commission.
135.—Construction permits.

136. —Suspension or revocation of a construction permit.
137.—Validity of a construction permit.
138.—Destruction of illegal construction.
139.—Contracts for common user facilities.
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