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1.0 INTRODUCTION

1.1 Establishment of the Committee

The Mediation Committee on the Division of Revenue (No. 2) Bill, (National As-
sembly Bills No. 22 of 2017) was constituted by the Speaker of the Senate pur-
suant to Standing Order 154 (2) and the Speaker of the National Assembly
pursuant to Standing Order 149(2) of the National Assembly and Articles 112
and 113 of the Constitution on 13th and 14t June, 2017 respectively compris-

ing of the following members:-

. Hon. Mutava Musyimi, MP - Chairperson

2. Sen. (Dr.) Agnes Zani -Vice Chairperson
3. Sen. Mutula Kilonzo Junior -Member

4. Sen. Billow Kerrow -Member

5. Hon. Mary Emaase, MP -Member

6. Hon. Christopher Omulele, MP -Member

7. Hon. Richard Onyonka, MP. -Member

8. Sen. Beatrice Elachi -Member

1.2 Mandate of the Mediation Committee

The Mediation Committee derives its mandate from the provisions of Articles
112 and 113 of the Constitution, Standing Order 149 of the National Assembly
and Standing Order 154 of the Senate which outlines the functions of the
Committee as follows:-
i To consider Bills where the Houses do not agree on all or any of the
amendments made by either Houses;
ii. To consider Bills where either House rejects a Motion that a Bill which orig-
inated in the other House be read a Second or Third time; and,

iii. To attempt to develop a version of the Bill that both Houses will pass.
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The Committee was established to develop an agreed version of the Division of
Revenue Bill, 2017 and in particular clause on equitable share for the counties.
The version would then be presented to both Houses for approval as provided
for under National Assembly Standing Order No. 149 (6) and Senate Standing
Order No. 154 (6).

The specific substance of discussion by the mediation Committee was the
county equitable share which the Senate had proposed an amount of Ksh.

314.7 billion and the National Assembly an amount of Ksh. 291.1 billion.

1.3 Committee Meetings and Methodology

The Committee held a total of two (2) sittings to deliberate on the Division of
Revenue (No. 2) Bill (National Assembly Bills No. 22 of 2017) in accordance
with the Constitution and relevant provisions of the Standing Orders of the

Senate and the National Assembly.

During the first sitting, the Committee appointed Hon. Mutava Musyimi, MP
and Sen. Agnes Zani, MP as the Chairperson and the Vice-Chairperson respec-
tively pursuant to Standing Order 154 (4) of the Senate and Standing Order
149(4) of the National Assembly.

At this meeting the Committee made reference to the report of the pioneering
Mediation Committees that recommended that in future, the Chair of the medi-
ation Committee should be elected from amongst members of the House that

originated the Bill.

The Committee commenced its work by developing a statement of issues of
concern raised that necessitated the rejection of Bill by the Senate. The state-
ments comprised of the amendments made by the Senate to the Division of
Revenue Bill, 2017.
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Appended to this report is a version of the Bill developed by the Committee for

consideration by both Houses.

1.4 Acknowledgements

The Chairperson, on behalf of the Committee, wishes to sincerely thank the of-
fices of the Speakers and the Clerks of both Houses of Parliament for the sup-
port extended to it in the execution of its mandate. The Committee also thanks
the Cabinet Secretary National Treasury for having found time to appear before
the Committee at a very short notice. The Committee also appreciates the pa-
tience and the input of the Council of Governors and the Commission on Reve-
nue Allocation on the Division of Revenue (No. 2) Bill (National Assembly Bills

No. 22 of 2017)

The Chairperson in particular extends his appreciation to all the Members of
the Committee for their patience, sacrifice, endurance and commitment to their
assignment under tight schedules which enabled the Committee to complete

the task within the stipulated period of time.

Finally, it is now my pleasant duty and privilege, on behalf of the Mediation
Committee on the Division of Revenue (No. 2) Bill (National Assembly Bills No.
22 of 2017), to present and commend this report including and agreed version
of the Bill to the Houses for approval pursuant to Article 113(2) of the Constitu-
tion and Standing Order 155(3) of the Senate and Standing Order 150(3) of the

National Assembly.

BIGNED .o sivi T mmimeyies Srv g es comnms s e s STARS SART SRREREETE
HON. MUTAVA MUSYIMI, MP
CHAIRPERSON (THE MEDIATION COMMITTEE)
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2.0 BACKGROUND

1.

6

The bill was preceded by the Division of Revenue Bill (National Assembly
Bills No. 2 of 2017) which was passed by the National Assembly on 9th Feb-
ruary 2017. The bill was referred to the Senate by the National Assembly on
15" February 2017. The Senate considered and passed the bill with
amendments on 1st March, 2017. The National Assembly rejected the
amendments proposed by the Senate and the bill was referred to a media-

tion committee pursuant to Article 1 12(2)(b) of the Constitution.

. The Mediation Committee failed to agree on a version of the bill within 30

days as required by Article 113(4) of the Constitution. The bill was therefore
defeated.

The National Assembly published the Division of Revenue (No. 2) Bill (Na-
tional Assembly Bills No. 22 of 2017) and passed it (with amendments) on
30" May 2017. The bill was referred to the Senate by the National Assembly
on 9t June 2017 and read a first time on the same day. The Senate on 13th
June, 2017 considered the report of the Standing Committee on Finance,
Commerce and Budget and resolved to reject the Division of Revenue (No. 2)
Bill (National Assembly Bills No. 22 of 2017). Pursuant to Article 112 (1) (a)

a Mediation Committee was established.
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3.0 CONSIDERATION OF THE DIVISION OF REVENUE (No. 2) BILL

4. The Committee was established to develop an agreed version of the Division
of Revenue Bill, 2017 and in particular clause on equitable share for the

counties.

5. The specific substance of discussion by the mediation Committee was the
county equitable share which the Senate had proposed an amount of Ksh.
314.7 billion and the National Assembly an amount of Ksh. 291.1 billion.
The initial proposal by the National Treasury was an allocation of Ksh.
299.1 billion. The Treasury proposal was an increase of Ksh 19.1 billion
from the allocation for the Financial Year 2016/2017. The increment was

only to cater for adjustments to inflation.

6. The Committee was informed that the 314.7 Billion was a product of several
negotiations and compromises by stakeholders. The allocation took into
consideration the adjustments for inflation from the allocation provided in
FY 2016/2017 and the need for additional resources for counties to under-
take additional responsibilities allocated to them after round of salary nego-
tiations for medical personnel and additional salary increments for public
servants. In addition, the resolution took into consideration the projected
increase in the sharable revenue so as to ensure equitable sharing of Na-

tional Revenue pursuant to Article 202(1) of the Constitution.

7. The Committee was informed that the Ksh 291.1 billion was decided upon
taking into consideration the limited financing since the national govern-
ment fiscal framework had limited opportunity for adjustment and the gov-
ernment has already exhausted its limit for any additional austerity

measures.
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8. The Committee was informed that the Commission on Revenue Allocation
has reviewed the Division of Revenue (No. 2) Bill 2017 and had made a rec-
ommendation of allocating Ksh. 309.8 billion. This allocation took into
consideration the allocation for FY 2016/2017 as the baseline and provided
for an adjustment for inflation. The proposal also provided for allocation to

fund the provision for negotiated salary adjustments for medical officers.

9. The Committee was informed that the Conditional Allocations had taken in-
to consideration additional collections from Fuel Levy Fund and new loans
negotiated by the National Treasury with external donors to fund county re-
lated functions. The additional collection in fuel levy fund was due to ad-
justments in the levy in July 2016 from Ksh 12 to Ksh 18. The increase al-
location from loans was occasioned by the negotiation of new loans and
grants from external donors including the Kenya Devolution Support Pro-

gramme from the World Bank.

4.0 THE COMMITTEE’S OBSERVATIONS AND RECOMMENDATIONS

10.  The Mediation Committee observed that the approval of the Division of
Revenue Bill was crucial for county budget process. The county government
will not have a basis for preparation of the budgets for FY 2017/2018 if the
Division of Revenue (No. 2) Bill, 2017 and the County Allocation of Revenue
Bill, 2017 are not finalized before the July 2017.

11.  The Committee also noted the need to adequately fund counties against
the limited resources available for the two levels of government. The Com-
mittee agreed that there is need for both levels of government to live within
the current resources by effecting austerity measures on non-core expendi-
tures. The county government should also improve on their own-source rev-

enue collection so as to avail additional funds.
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12. The Mediation Committee therefore recommends that:

i.)  The county equitable share be allocated Kshs 302,000,000,000 for
financial year 2017/2018.

ii.) The two Houses of Parliament to approve this report and mediated

version of the bill as provided in Appendix 1.

This report was unanimously adopted by the following members:-

No. | NAME SIGNATURE

r ]

1. |[Hon. Mutava Musyimi, M.P. - Chairperson W
/

P

—_—

2. |Senator Agnes Zani, M.P. - Vice-Chairperson

3. | Senator. Billow Kerrow, M.P. Q“B\NW\J g

4. | Senator Beatrice Elachi, M.P. %MA

5. |Hon. Mary Emaase, M.P.

6. | Hon. Richard Onyonka, M.P. 2 |

7: Hon. Christopher Omulele, M.P.

8. Senator Mutula Kilonzo Junior, M.P.
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* MINUTES OF THE 1°' SITTING OF THE MEDIATION COMMITTEE ON THE
- DIVISION OF REVENUE BILL, 2017(NATIONAL ASSEMBLY BILLS NO. 22

~ OF 2017) HELD AT COUNTY HALL, GROUND FLOOR BOARDROOM ON
WEDNESDAY, 14" JUNE. 2017 AT 4.00 P.M.

PRESENT

1. Hon. Mutava Musyimi, MP - Chairperson

2. Sen. (Dr.) Agnes Zani - Vice Chairperson
3. Sen. Billow Kerrow - Member

4. Sen. Beatrice Elachi - Member

5. Hon. Richard Onyonka, MP. - Member

ABSENT WITH APOLOGY

1. Sen. Mutula Kilonzo Junior - Member
2. Hon. Christopher Omulele, MP - Member
3. Hon. Mary Emaase, MP - Member

IN ATTENDANCE

A. NATIONAL TREASURY

1. Mr Henry Rotich - Cabinet Secretary,

2. Mr. Albert Mwenda - Director IGFRD

3. Mr. Fred Owegi - Financial Adviser

B. SECRETARIAT

1. Mr. Mohammed Ali - Senior Deputy Clerk, Senate
2. Mr. Njenga Njuguna - Director, Committees™ Senate
3. Mr. Boniface Lenairoshi - Principal Clerk Assistant

4. Mr. Martin Masinde - Deputy Director, Budget office (PBO)
5. Mr. Joseph Ndirangu - PBO

6. Mr. BenajminNg imor - PBO

7. Mr. Christopher Gitonga - Clerk Assistant

8. Ms. Lucy Radoli - [.egal Counsel

9. Mr. Robert Rop - Audio Recording

MIN NO. 001/2017: PRELIMINARIES

Mr. Mohammed Ali called the meeting to order at 4:25 pm. This was followed by a word
of prayer. He welcomed the members and informed them that the mediation Committee
was established to consider the Division of Revenue (No. 2) Bill (National Assembly
Bills No. 22 of 2017).



MIN NO.002/2017: ADOPTION OF THE AGENDA

The agenda was adopted having been proposed by Sen. (Dr.) Agnes Zani and seconded
by Sen. Beatrice Elachi.

MIN NO. 003/2017: APPOINTMENT OF THE CHAIRPERSONAND VICE
CHAIRPERSON

The Committee was informed that there was a set precedent in which the Chairperson of
the mediation committee is appointed from the House which originated the Bill. The
other House produces the Vice Chairperson.

The Committee made an unanimous decision and appointed Hon. Mutava Musyimi, M.P
and Sen. (Dr.) Agnes Zani. M.P. as the Chairperson and the Vice Chairperson
respectively.

MIN NO. 004/2017: MEDIATION ON THE DIVISION OF REVENUE
BILL, (NATIONAL ASSEMBLY BILL 22 OF

2017)

The Chairman began by appreciating the members for the appointment as the chair of the
Committee. He also informed the members that the bill had been re-published since the
carlier mediation failed to produce an agreed version of the Bill. The Chairman informed
the Committee that due to the time constraints he opted to invite the Cabinet Secretary
National Treasury to attend the meeting and help in the mediation process. The chair
thereafter briefed the members on the mandate of the mediation committee and welcomed
the Cabinet Secretary to make his remarks.

The Cabinet Secretary informed the Committee that-

a) Initially the government had committed and negotiated with IMF on the budget
deficit 6.4%. However, this had was re-negotiated to 5.9% due to increased debt
levels which were too high.

b) Debt borrowing was not feasible and thus. there was need to restructure
expenditure.

¢) National treasury was obligated to ensure there was fiscal responsibility especially
in the updated fiscal framework,

d) There was need for counties to improve on expenditure prudence.

¢) After re-consideration, Treasury had changed their proposal on county equitable
share from Ksh. 299 billion to Ksh. 291 billion. However. there were additional
resources from increased fuel levy fund and donations from development partners,
and
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b)

c)

d)

€)

f)

g)

The National Treasury was willing to consider an additional Kshs. 4 billion and
have the county equitable share at Kshs. 295 billion.

Deliberations ensued and members made the following remarks-
That:-

The substance of discussion was county equitable share which was a figure
between Ksh. 299 billion and Ksh. 314 billion.

The memorandum from the Commission of Revenue Allocation had indicated that
at the very minimum the county governments be allocated Ksh. 309 billion
factoring in inflation and the negotiated medical doctors salaries,

The Council of Governors had indicated a probable figure of Ksh. 311 billion
factoring in inflation, negotiated salaries for doctors and nurses allowances,

Members emphasized that the difference between the initial treasury figure and
Senate/ CRA was Ksh 15 billion. Thus, there was need to reach at agrecable
figure,

The members requested for a 5 minutes break to consult with their respective
members

After the break, the Senate delegation reported that their proposal would be county
equitable share of not less than Ksh.303 billion,

The National Assembly delegation also indicated that they had consulted and
agreed on Ksh. 295 billion as proposed by National Treasury.

After further deliberations, the committee was of the proposal of county equitable share
of either Ksh.301 billion or Ksh.302 billion.

Members requested for another meeting the following day to deliberate further and agree
on a certain figure.

MIN NO.005/2017: DATE OF NEXT MEETING AND ADJOURNMENT

SIGNED

DATE

There being no other business, the chair adjourned the meeting at 6.05pm. The date of the
next meeting was set for Thurs

. 15" June at 9 am at the same venue.

«
PEI

(CHAIRPERSON) .

(¢ L\;)




' MINUTES OF THE 2" SITTING OF THE MEDIATION COMMITTEE ON THE

~ DIVISION OF REVENUE BILL, 2017(NATIONAL ASSEMBLY BILLS NO. 22

~ OF 2017) HELD AT COUNTY _HALL, GROUND FLOOR BOARDROOM ON
THURSDAY, 15" JUNE, 2017 AT 9.00 A.M.

PRESENT

1. Hon. Mutava Musyimi, MP - Chairperson

2. Sen. (Dr.) Agnes Zani, MP - Vice Chairperson
3. Sen. Billow Kerrow, MP - Member

4. Sen. Beatrice Elachi, MP - Member

5. Hon. Richard Onyonka, MP. - Member

ABSENT WITH APOLOGY

1. Sen. Mutula Kilonzo Junior, MP - Member
2. Hon. Christopher Omulele, MP - Member
3. Hon. Mary Emaase, MP - Member

IN ATTENDANCE SECRETARIAT

I. Mr. Njenga Njuguna - Director, Committees’ Senate
2. Mr. Boniface Lenairoshi - Principal Clerk Assistant

3. Mr. Joseph Ndirangu - Budget Office

4. Mr. BenajminNg'imor - Budget Oftice

5. Mr. Christopher Gitonga - Clerk Assistant

6. Ms. Lucy Radoli - Legal Counsel

7. Mr. Robert Rop - Audio Recording

MIN NO. 006/2017: PRELIMINARIES

The Chairperson called the meeting to order at 9:30am. After a word of prayer, the chair
welcomed the members to the meeting.

MIN NO.007/2017: ADOPTION OF THE AGENDA

The agenda was adopted having been proposed by Hon. Richard Onyonka, MP. and
seconded by Sen. Beatrice Elachi, MP

MIN NO. 008/2017: CONFIRMATION OF MINUTES OF THE PREVIOUS
MEETING

The minutes of the 1% sitting held on Wednesday, 14" June, 2017 at 4:00 pm at County
Hall, Ground Floor Boardroom were confirmed as true record of the proceedings of the
Committee having been proposed by Sen. Billow Kerrow, MP and seconded by Hon.
Richard Onyonka, MP.



MIN NO. 009/2017: MEDIATION ON THE DIVISION OF REVENUE
BILL, (NATIONAL ASSEMBLY BILL 22 OF 2017)

The Committee unanimously resolved that the equitable share for counties be Ksh. 302
billion.

The Chairperson thanked the members for their commitment.

MIN NO.010/2017: DATE OF NEXT MEETING AND ADJOURNMENT

There being no other business, the chair adjourned the meeting at 10.05 am.

SIGNED

(CHAIRPERSON)

DATE (g é 7
[
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__The Division of Revenue Bill, 2017 _

THE DIVISION OF REVENUE BILL, 2017

A Bill for

AN ACT of Parliament to provide for the equitable
division of revenue raised nationally between the
national and county governments in 2017/18 financial

year, and for connected purposes
ENACTED by Parliament of Kenya, as follows—

1. This Act may be cited as the Division of Revenue
Act, 2017.

2. In this Act, unless the context otherwise requires—

“Cabinet Secretary” means the Cabinet Secretary for
the time being responsible for matters relating to finance;

“revenue” has the meaning assigned to it under section
2 of the Commission on Revenue Allocation Act, 2011;

3. The object and purpose of this Act is to provide for
the equitable division of revenue raised nationally between
the national and county levels of government for the
financial year 2017/18 in accordance with Article 203 (2) of
the Constitution.

4. Revenue raised by the national government in respect
of the financial year 2017/18 shall be divided among the
national and county governments as set out in the Schedule
to this Act.

5. (1) If the actual revenue raised nationally in the
financial year falls short of the expected revenue set out in
the Schedule, the shortfall shall be borne by the national
government, to the extent of the threshold prescribed in
Regulations by the Cabinet Secretary.

(2) If the actual revenue raised nationally in the financial
year exceeds the projected revenues set out in the Schedule,
the excess revenue shall accrue to the national government,
and may be used to reduce borrowing or pay debits.

Short title.

Interpretation.

No. 16 of
2011.
Object and

purpose of the
Act.

Allocations to

national  and
county
governments.

Variation in
revenue.
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SCHEDULE

ALLOCATION OF REVENUE RAISED NATIONALLY BETWEEN
THE NATIONAL AND COUNTY GOVERNMENTS FOR THE
l*lNANClAL YLAR 201 7/1 8

Type/Level of allocation

A luot-;il Shar cahlt Rcvt nue
(B+C+D) o
B N.liwndl Guvcn nment

( l* qu.aluatmn Fund

l) . County ( :ovunmu]t (71+2)

Y Cnuniy LEquitable Share
2. Conditional Allocatlons

2.1 ]vmmq ()f Medical

2.2C ompensanon ]’m User
lorgone

7 3 Level 5 f?mp.'fa('s

2.4 Construction of C mmiy
Headguarters

" 2.5 Rehabilitation 0/ Youth
Polytechnics

I.. Additional C ounty

Conditional Allocations (not

part of sharable revenue)
3. Allocation from fuel lwy

asw
4. Conditional Allocations

(loans & grants)

F. Total County Allocations

(D+E)

Amount in KSh.

1,560,275,840,000

4,500,000,000

| KSh. 935,653 Million

1,238,343,840,000
7,727,000,000 |
- 314,205,000,000
302,000,000,000 |
12,205,000,000

(s.4)

Puccn[‘l[,,c (%) of
2013/14 audited and
approved Revenue i.e.

33.58%
 3208%

900,000,000
' 4,200,000,000

~2,000,000,000

11,068,192,369

605,000,000

31,476,018,499

345,681,018,499

20,407,826,130 |

36.95%

Source: National T |Ldsun/ House Resolution on Budge 1 & Appl opriation Committee
Report of the Budget Policy Statement 2017

“The National Government Share includes KSh. 3,400 million which is a special grant to
the National Health Insurance IFund (NHIF) for free maternal health care, to be

dishursed as re-imbursements.

2



The wa’sion p[_{?_evenue Bill, 201 7“

MEMORANDUM OF OBJECTS AND REASON

The principal object of this Bill is to provide for the equitable division of revenue

! raised nationally among the national and county levels of government as required by

Article 218 of the Constitution in order to facilitate the proper functioning of county
governments and to ensure continuity of county services.

Clauses 1 and 2 of the Bill provide for the short title of the Bill and the interpretation
of terms used in the Bill.

Clause 3 of the Bill contains the provisions on the objects and purpose of the Bill.

Clause 4 of the Bill prescribes the allocations for the national government and the
county governments from the revenue raised nationally for the financial year 2017/18.

Clause 5 of the Bill deals with mechanisms for adjusting for variations in revenues
emanating from revenue performance during the financial year in which this Bill relates
10.

This Bill is a Bill concerning county governments for the purpose of Article 110 of
the Constitution.

! :./ = | \/ﬂ ,___\ } B
Dated the .................. oo TN .. (e L — L2017
AN

Mutava Musyimi, CBS, M.P.
Chairperson, Budget and Appropriations Committee
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APPENDIX

EXPLANATORY MEMORANDUM TO THE DIVISION OF REVENUE
BILIL, 2017

Background

1. This memorandum has been prepared as an attachment to the Division of Revenue
Bill (DoRB), 2017 in fulfilment of the requirements of Article 218(2) of the Constitution
and Section 191 of the Public Finance Management Act, 2012.

2. Article 218(2) of the Constitution requires that the Bill be submitted to Parliament
every year together with a memorandum explaining:

(a) the proposed revenue allocation set out in the Bill;

(b) the extent to which the Bill has taken into account the provisions of Article 203 (1)

of the Constitution; and

(¢) any significant deviations from the recommendations of the Commission on

Revenue Allocation (CRA).

3. In addition to the above requirements, Section 191 of the Public Finance
Management Act, 2012 requires that the Bill be submitted to Parliament together with the
Medium Term Budget Policy Statement accompanied by a memorandum which explains;

(a) the extent, if any, of deviation from the recommendations of the Intergovernmental

Budget and Economic Council; and

(b) any assumptions and formulaec used in arriving at the respective allocations

proposed in the Bill.

Iixplanation of the Allocations to the National and County Governments as Proposed
in the Bill

4. The DoRB, 2017 proposes to allocate to County Governments Ksh.345.7 billion in
the financial year 2017/18, which relative to the 2016/17 allocation, reflects an increase of
Ksh. 43.5 billion. This allocation comprises of an equitable share of Ksh. 302.0 billion and
additional conditional allocations from the share of national government revenue
amounting to Ksh. 43.7 billion.

County Governments’ Equitable Share
5. The County Governments’ equitable share of revenue raised nationally for the

financial year 2017/18 is arrived at by growing the County Governments’ equitable share

5



