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MATRIX ON THE ELECTION LAWS (AMENDMENT) BILL, 2017

tEBC ACT, 2011

Subiect Current provision

Poslrlcl6F THE coMMlsstoN oN THE ELEcnoN LAWS (AMENDMENT) BILL,2017 AND ELEcnoN oFFENcEs (AMENDEMENT) BILL,2017

--_l

i

"chairperson" means the
cha irperson of the
Commission appointed in

accorda nce with Article
2s0(2) of the
Constitution;

Proposed change in law Remarks

Chairperson" means the
chairperson of the
Commission appointed in

accordance with Article
250(2 ) of the
Constitution a nd, in the
absence of the
chairperson, the vice-

chairperson, or such

other person acting as

the chairperson in the
absence of both the

Recommendations

Definitions

Section 2

Reploce the word
"Person" with
"Member"
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Clause

Clause

2
lmplies that that the
Commission may appoint
anyone else to act as the
Chairperson in absence of the
Chairperson and Vice-

Chairperson.
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chairperson and Vice-

Chairperson.

1) A person shall be qualified
for appointment as the
chairperson of the
Commission if the person-

(a) holds a degree from a

recognized university in
public adm inistration, public

finance, governance,

electoral management, social

science, or law;

(b) has proven experience in
any of the fields specified in
paragraph (a) of not less than
fifteen years;

(c) meets the req uirements
of Chapter Six of the
Constitution";

(d) inserting the following
new subsections immediately
after subsection (1)-

"(1A) ln the absence of the
Chairperson for any reason,

the vice-chairperson shall

ssume the duties of the

nU
Maintain the
qualifications of
the Chairperson

as set out in the
current law.

The provision of
14 and 18 should

be seen within
the context of
Article 259(3)(b)

of the
Constitution.

2

Qua lifications

of the
Chairperson

Section 6

Clause

4

(1) The Chairperson ofthe
Commission shall be a person

who is qualified to hold the
office ofJudge of the

Supreme Court under the
Constitution

The amendment requires that
the Chairperson of the
Commission need not be a

person who is qualified to hold

the office of Judge of the
Supreme Court under the
Constitution.

Elections are managed through
a complex web of legal
procedures that require the
head of the institution to be

competent in.

A good intervention should

balance between the need for
continuity and relevant
qualifications.

It is will be useful to have a

provision that provides for the
exercise the powers of the
Chairperson on acting

capacity.

(
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Charrperson and exercise the
powers and responsrbrllties

of the Chairperson untrl such
trme that another
Charrperson shall be

appornted

(18) ln the absence of
the Cha trperson and the
vrce-Chairperson,

members of the
Commission sha ll elect
from a mongst

themselves one of therr
number to act as the
Charrperson and exerctse

the powers and
responsrbtltttes of the
Chairperson until such

trme that another
Charrperson shall be

appornted

Proposed LA is conststent with
the provlsions of Arttcle
259(3)(b) of the Constrtutron.

Par. 5 - Retatn

the quorum at 5
members.

AmendPar 7-to
read: "Unless a

unontmous

deasion s
reoched, o

dectaon on ony
motter before

D

Clause

4

Process of
conduct of
Commrsston

meetrnBs

Second

schedule

Par. 5 The quorum for
the conduct of business

at a meeting of the
Commrsslon sha ll be at
least frve members of the
Commrsston

Par. 7 Unless a

unanimous decisron ls

ched, a decrslon on

Par 5, deleting the words
"five members of the
Commission" and replacing
them wrth "half of the
existing members of the
Commission, provided that
the quorum shall not be less

than three members";

The proposal affects the
q uorum of the commisston
plena ry to make decistons.

It also reiterates mandatory
votrng rn the procedure of
makrng dectstons where there
is no unanlmous decislon at

(
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any matt,, -efore the
Commissron shall be by
concurrence of a
malorrty of all the
members.

(b) Substituting par 7

Unless a unanrmous

decrsion rs reached, a

decrsion on any matter
before the Commrssion

shall be by a majorrty of
the members present

and votrng"

plenary as already provided for
under IEBC Act Schedule ll.

ln order to enhance malority
decrsron-maktng the current
quorum of 5 should be

retarned

A decrsion of the Commrssion

shall be by at least stmple
majonty of the total members

of the Commrssron.

the Comm$gon
sholl be by
concurrence of o
simple mojority
of oll the
members "

MATRIX ON THE ETECTION OFFENCES (AMENDMENT} BILL, 2017

ELECTTONS ACT, 2011

Old provision

29 Power to nomrnate (1)

The persons who nomtnate
a presidential candidate

shall be members of the
ca ndidate's politrcal party.
(2) The persons who
nom inate an independent
presrdential candrdate shal

4

Clause Subject Remarks

5 Deletion of
Sectron 29 of
the Act

Delete ProposalacceptedThe Section was declared

unconstitutiona I rn Peter

Grchrra vs IEBC

bu
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not be me,,,-ers of any
polrtical party [Act No 47

of 2012, Sch, Act No. 48 of
2012, s.5l

T*, 5(
.t\

Determinatton

and declaration
of election
results

section 39

(1C) For purposes of a

presrdenttal electton the
Commission shall -
(a) electronica lly transmtt,

rn the prescnbed form, the
tabulated results of an
electron for the President
from a polling station to the
constrtuency ta llying centre
and to the nattonal tallying
centre;

(b) tally and verify the
results received at the
nationa I tallytng centre, and

(c) pubhsh the polling result
forms on an onlrne publrc
portal mainta tned by the
Commissron-

Electronrcolly ond

monuolly tronsmit the
tobuloted results for on

election for the prestdent

from o pollng stotrcn to
the constttuency tollyng
centte ond notrcnol
tollyng centre.

tolly ond verily the
results recetved ot the
constttuency tollyng
centre ond notrcnol
tollyng centre, ond

(c) publrsh the pollng
result forms on on onlne
pubhc portol montoned
by the Commtsson

"(1D) Where there E o
dsTeponcy between the
electronicolly

ttonsmttted ond
monuolly tronsmitted

The proposed amendments
seek to provrde clarity on which
results suffrce in cases of
drscrepancy between the
tra nsm rtted and ma nually
transmitted results. lt gtves

credence to the origtnal
statutory forms.

It deletes the words provrsronal

and replaces rt with frnal

results

The proposals also dtrect the
Commissron to provrde and

esta blish mechanrsms for the

a nnounced at polling stattons
whrch shall not be used as a

basis for declaration by the
Commission

lnclude dertntfion for prowstonol
results to meon electronrcolly
tronsmttted text results
Expenence shows thot humon
error n doto entry is ltkely to
occur when entenng text doto
nto the KIEMS.

f results aslrve st reamrns o

Replace the Amendment
of 39(1CXa) as follows:

" E le ctron ico I ly t ro nsm rt o nd
physicolly deliver the
tobuloted rcsults for on
electton for the president

from o polling stotrcn to the
co nstit u e ncy t o I ly n g ce ntre
ond ndtDnol tollyng centre

o Amend Sectron 39 (2) by
replacrng rt as follows:

"Before determtnng and
declonnq the rtnol results of
on electrcn under subsectrcn
7, the CommissDn shall hove
received the physicolly
delivered results in
accordonce with the Act."

Amend 39 (1F) as

follows'

"The Commrsston MAY,
estoblish o mechonsm for

E
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7 Use of
Technology

Section 44

(5) The Commissron shall,

for purposes of this sectton
and rn consultatton wrth
relevant agencies,

instrtuttons and
stakeholders, lncludlng
polrtical parttes, make
regulattons for the
tmplementatton of thts
sectron and rn partrcular,

re8ulatrons provrd rng for -
(a)the transparent

acqursrtron and d rsposal of
rnformation and

communrcation technology
assets and systems; (b)

testrng and certtficatton of
the system, (c) mechanrsms

for the conduct of a system
aud it,

(d) data storage and
rnformatton secunty; (e)

data retention and disposal,
(f) access to electoral
system software source
codes; (g) capacity building
of staff of t\q,9mmission

The new proposed Sub-sectron

5 requires the Commtsston to
consult wtth relevant agenctes,

rnstrtutions and sta keholders,
make regulattons for the
rmplementation of thts sectton

Subsectton 7 applied for the
frrst generalelectton where the
Commission was req utred to
deploy technology whrch rs

restricted to the process of
voter reglstratton, rdentiftcatron

of voters and results
tra nsmisston j

Subsection 6 ts a spent provrso,
rt can be repealed.

Subsection 7 could also be

spent, if one tnterprets "general

electron" to mean the elections
of 8th August, 2017.

Subsection 8 was declared
unconstitutional tn the Keneth
Otieno Case of 2017.

Sub-Section 5 rs deleted
and substttuted with the
following proviston

The Commrssron sha ll, rn
consultatton wlth the
relevant agenctes,

rnstrtutrons and

stakeholders, make
regulations for the
better ca rryrng tnto
effect the provisrons of
thrs sectton";

Sub sectrons 6,7 and 8

are deleted.

No comment

'v
7
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and relevant sta(eholders
on the use of technology rn

the electoral process; (h)

te lecom m u n rcatron

network for voter validatron

and result transmrssron, (r)

development, pubhcatron

and implementatron of a
drsaster recovery and

operatrons contrnurty plan,

and U) the operatrons of the
technical committee
established under
subsectron

(6) NotwrthstandrnBthe
provisrons of section 109(3)

and (4), the Commissron

shall prepare and submrt to
Parliament, the regulatrons

requrred made under
subsectron (4) withrn a

period of thrrty days from
the date of commencement
of thrs sectron.

(7) The technology used for
the purpose of the flrst
general electrons upon the
commencement of thts

section shall - (a) be

restricted to the process qf
voter registrati n

t' (
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9 Non -

Com pha nce

wrth the law

(section 83)

simple, accurate, verifta ble,

secure, accounta ble and

transparent to ensure that
the Commrssron complres
with the provisions of
Article 38 of the
Constitution

No electron shall be

declared to be vord by

reason of non-com plrance

wrth any wfltten law

relatrnB to that electron tf tt
appears that the electton
was cond ucted rn
accorda nce wtth the
pnncrples lard down rn the
Constitutron and tn that
wntten law OR that the
non-com plrance drd not
affect the result of the
electron

-1:v-"

verrfiable, secure,

accountable and

transparent to ensure

that the Commisston

com plres wtth the
provisrons of Artrcle 38

of the Constrtutron

deleting the word "or"
a ppearing rmmedtately

before the words "that
the non-complrance" rn

the renumbered
subsectron (1) and

substrtuting therefor the
word "a nd",

(c) rnserttng the
followrng new
subsectron immedrately
after the renumbered
subsection (1)- "(2 )

Pursuant to section 72 of
the lnterpretatton and

General Provtsions Act, a

form prescrrbed by thrs

Act or the regulatrons

made thereunder shall

not be void by reason of
a deviatton from the
req uirements of that
form, as long as the

devlation rs not

f a lculated to mrslead".
il.

The proposal suggests that
where there rs devtatlon from
the law rn form whrch devration
is not calculated to mtslead

then the process wtll not be

vord by reason of that
d evratro n

Not all infractrons to the
regulatrons should result tn
nullrfrcatron of the electtons
The burden should be placed on
a person challengrng an electton
to prove that there was a

breach of the law and that that
breach affected the results

Proposal accepted

Transmission of Electton

Results.

It rs a necessary consequence of
the amendment to Sectton 39,

which makes the manual form
to be the results.

i,<
10
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10 Certificate of
court as to
va hdity of
electro n

Section 86

Provides for a procedure

at Fresh Presidenttal

electron

That the Commtssron wtll
Gazette the new electton date
on 7 days.

Proposalstate who will be the
candrdates parttctpating tn a
fresh election depending on the
partres to a prestdential
pet rtro n.

It also provides whether or not
there wrll be fresh nomtnattons
after nullrfication of an electton

It also provides for instances
where a ca nd rdate(s) wrthdraw
and the effects of the
withdrawal and the procedure

thereof.

Of rmportance to note ts that the
proposal states that where there
are two candtdates and one of the
candidates wtthdraws the other wrll
be declared as the prestdent elect
and no election will be held.

Proposal accepte6

however there ts need

to provrde for the
proced ure for electrons

under Arlcle 138 (5) and
138 (8).

Proposal to tnclude the
proced ure where a

candidate d ies before
the election rs held.

./ (
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MATRIX ON THE ELECTION OFFENCES (AMENDMENT) BItL, 2017

ELECTION OFFENCES ACT,2O15

Old provision RemarksSu bject

Failure or refusalto
srgn results

Notwithsta ndtng any other
provrsron rn thrs Act or any

other wntten law, a
presrdrng or returning
officer rn an electron who,
rn relatron to the
prescribed document
conta inrng the results of
the electron - (a)

knowrngly fails or refuses

to srgn the document; (b)

knowingly fails to
complete the document,
or (c) willfully submrts an

rncomplete document; (d)

willfully alters or falsrfres a

document, commits an

Affence and shall be liable,

fupon conviction, to

lnsert new 6A This proposal places an obligatron to
the Returntng Officers and Presidrng

Officers to srgn, completely fill
electron matenals rncludrng

statutory forms and lays crimrnal
hability rn farlure thereof.

Thrs rs over legrslation consrderrng

that; frrstly, the mrschief sought to
be cured never occurred, and

secondly, the facts whrch would
constitute an offence under thrs

Sectron have are provrded for under
Sectron 6 of the Electton Offences

Act

Proposal accepted

t2
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imprisonment for a term
not exceedrnB frve years,

Use of pubhc resources

Section 14(2)

(2) No government shall

publish any advertisements

of achrevements of the
respectrve government

either in the pnnt medra,

electronrc medra, or by way

of banners or hoardrngs in
pubhc places dunng the
electron perrod

The whole of sectron

14(2) in lts entrrety

I

No comment as

matter rs pend rng rn

Court rn Petrtion

Number 468 of 2017 -
Katiba lnstitute Vs.

Presrdency Delivery
Unrt and 3 Others

NEW PROPOSAT

\
(

ELECTIONS ACT, 2011

Su bject Old provision Remarks

Rr8ht of Recall

(4s )

The old provrsron was declared

unconstitutrona I

Provrde for the procedure for recall namely the
number of signatures to support a recall

electron, the veflfrcatron process and the recall
electrons

Preparatron of draft leBrslatrve

proposal

b,*'
I

1.3
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JUBILEE LAWYER-MPS FORTIM

(JUSTICE AND LBG/IL AFFAIRS MEMBERS OF THE llrH PARLTAMENT)

3RD OCTOBER 2017

MEMORANDTIM OF VIEWS TO THE SELE'CT COMMITTEE ON ELECTION
LAWS (AIUENDMENTI BILLS

The Lawyers and Advocates of the Hrgh Court of Kenya who are also Jubilee
Members of the Justice and Legal Affairs Committee rn the 1lth Nationa.l
Assembly have a created a caucus to look at emerging legal rssues hanng
both the knowledge of law and experience in the practice of politrcs in
Kenya. The Group members are: Hon Chepkonga (Former Chair JLAC); Hon
Prrscilla Nyokabi (Former Vice Charr); Hon Florence Kajuju; Hon Warganjo J
M; Hon Boniface Otsrula and Hon Samuel Grchrgr.

The intersectron of law and polrtics is always complex and interestrng. It is
an rntersection that grips t]le country creating legal and constltutional
moments as our democracy matures. We are 1n one such rntersection wtt}r
the nulhfication by the Supreme Court of the Presidentral Electlon held on
8th August 2O17. Wrth thrs understanding the group supports the Election
Laws Amendments to both the Elections Act and the Election Offences Act.

The group supports the election laws amendments for the following
reasons:-

1. The Amendments are rn pursuit of comphance with the Supreme
Court Decisron that nullified the electron of 8th August 2017 requiring
a fresh election to be held wrthr n 60 as stipulated ln the Constitutron.
The repeat fresh election is to be conducted by the Independent
Electoral and Boundaries Commrssion (IEBC) in stnct compliance
with the law and adherrng to the constitutional drctates. As there were
gaps and gray areas identified in the Judgment there ls no optron but
to cure them using an amendment bill.

2. The amendments are necessary to secure the repeat election before
the expiry of 6O days which run out on 31"1 October. The election is
scheduled to be held on 26rh October. It is in the best interest of the

that that thrs ele

rFG \= lv f=l4

0 
q l]cT 201l

country and its stability

CLERK'S OFFICE

is held on 26th. The
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economic situation is not getting any better until the election is held.
Although Arncle 742 is clear that the President holds office until
anot-her President is elected failure to hold the election within 6O days
will lead to legal quagmires and myriads of interpretations that will
not aid stability of the Country. There is no risk or cause for alarm as
institutions and organs of state are in place but the best situation is
to hold the election of 26th October and put it behind us as a Country.

3. The Supreme Court it its decisions points out some legal gaps and
areas needing clarification and improvement. Law is written based on
certain circumstances and events. Law is passed to cure illegalities
and irregularities whenever they arise. Some situations call for
amendments of existing laws to achieve desired outcomes. To avoid
the scenario posed by the Supreme Court, that even in future it will
nullify an election where there are irregularities and illegalities it is
important to cure any such legal gaps. Once gaps are identified, they
need to be addressed. The amendments are post Supreme Court
decision. There is nottring out of order. There is no issue around the
timing of tJ:e regulations as they come hot on the heeis of ttte
Supreme Court decision.

4. In Kenya our judges and the larger systems of law follow the positivist
approach. It is common in courts to hear the phrase 'nothing would
have been easier than for Parliament to provide'. In more natural law
systems one need not spell out everything in law. That is not our legal
heritage. Our laws do not trust; our laws are very prescriptive
providing for as many eventualities as possible. In this approach any
gaps in law is filled through amendments. A majority of the judges in
Kenya are positivist requiring laws to be written in as much detail and
clarity as possible. In following this school of thought, the gaps

identifred must be cured by legislation.

5. While serving in the Justice and Legal Affairs the members had
identified issues and proposed amendments to the Orengo and Kiraitu
Team Bills. The Kenya Integrated Election Management system was
going to pose a challenge given the wording of the Bills. However it
was agreed between the Majority and Minority sides that all proposed
amendments would be dropped. There is need to remember that the
Orengo Kiraitu Committee had a very short span to complete their
work. They had to burn the midnight oil. It is this hurry and speed
that may have caused the Bill to contain unrelined ideas.

6. The proposed amendments do not interfere or curtail fundamental
rights as provided for in the Constitution Bill of Rights. Equating
proposed amendments to rolling back Constitutional rights is to



I

stretch the truth. The rrghts for the crtrzens remain the same as
durrng President Krbaki tenure. There rs no connection between the
proposed amendments and fundamental freedoms. The Constitution
is clear that Kenya rs a multiparty state. The proposed amendments
do not in any way provrde for a single party system.

7. The proposed amendments are necessary and helpful to development
of electoral law in Kenya. For instance:-

(a) ln the past Presidrng Officers were categorized as polling clerks
with mrnimal responsibility attached to therr tasks in law. In vrew
of the new development of iaw where the polling station results aJe
final, the Presrding Officers at each polling station have acqutred
some status thus need to criminalize some of the conduct they may
engage ln that makes us keep repeatmg elections.

(b) Technolory and law - technolory keeps evolvrng faster ttran the
law The rapid changes in technolory and the new apphcation of
technologr in the 8fr August election and the nullification of the
Presidential vote mean that there is need to tighten the provisions
on technolory and its application. It is especially necessary that the
Bill provrdes for challenges encountered because of the network
and in such a scenario the Commission may revert to manual
system. Technolory is good but rf it farls we revert to manual.

(c) The amendments have done well to cover the area of fresh
nominauon rn a case like the one we have where the Supreme
Court nullifies the eiectron and only the President and the
Petrtioner are entitled to resign. For the purposes of Article 138 (1)
whrch applies where only one candidate is nominated there was
reason to cover this part in the amendments. Any candidate who
wishes to pull out of the electron, they would need to do so in
writing and dehver the letter to IEBC.

(d) The amendments relatrng to the Chairperson and who can perforrn
his functrons if he is not there are welcome to avoid a legal gap. In
future the person appolnted to serve as Vice Charr should have the
same qualifications as the Chair.

(e) The s covenng the rehefs courts can grve should start with re-
tallying then recountrng and in very hmrted cases escalate to
nulhficatron after ascertainment of a higher threshold of
malpractrces that substantially affect the outcome of the election.

We thank the Select Committee for the audience and warm reception,

Signed at Nairobr this 3.d Day of October 2017
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ICTAK IMPROVING LIVES THROUGH ICT

P.O. Box 17429-00100 Nalrobi: 0721 754 278t 0731 644: secretarveeneral@ictak.or.ke: www.ictak.or.ke

lnformation Communication Technology
Association of Kenya

October 4, 2Ol7

The Chairpersons,
Joint Select Committee on Election-Related Laws,
Republic of Kenya,
Parliament Buildings,
P.O. Box 41842-OO1OO,
Nairobi.

ilatr'*''l
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Honourable Members of Pariiament,

MEMORANDUM ON THE ELECTION LAWS / ELECTION OFFENCES
(AMENDMENTI BILLS 2017

Receive warmest compliments from the ICT Association of Kenya. Most
profoundly we acknowledge with gratitude that your immense legislative
foresight has brought about significant progress in this nation. In response to
the Election Laws (Amendments) Bill, 2Ol7 , rnay it please you to consider this
brief memorandum which summarizes our views with regard to the proposed
amendments.

Background

Generally, the rationale behind adoption of electoral technologr revolves around
the need to:

. Boost efficiency in the electoral process

. Assure of the integrity of the vote

. Secure eligible voters while excluding non-eligible voters

. Enhance transparency and reliability of election outcomes

The prevailing voting method in use by IEBC integrates the following key
elements:

1. Blometrlc Voter Register (BVR)-

Operatlonal Requirements for BVR
o High Resolution camera
o Finger print scanners
. Application software and database tools
o Algorithms to structure captured input

format
into compact and retrievabie

L



2 Blomctrlc Votcr ldentlflcatlon Dcvlce (BVIDI-

Operatlonal Requlrements tor BWD
o Database of all registered voters
o Biometric data of voters relating the particular polling stations
o Embedded with brometric scanning and data reader capabilities
o Power to run during the entire voting duration
. Designed to recognize biometrrcs captured earlier during registration
. Back up batteries to supplement built in capabilities/to address power

shortfalls

Technlcal Challenges
. Breakdown of biometric verification machines
o User problems-Mainly due to inadequate training leading to "artifrcial"

failure
. Fa.lse positives and negatives- Likely to be more pronounced in 2017 since

bulk of the current biometrics were captured in 2013. Phenomena likely
to manifest in greater terms among:
-Persons living with disabilities
-Persons engaged in occupations that diminish biometric impressions,
e.g. quarrying, meat roasting business, tea picking, milking, honey
harvesting etc. Repetitive impact on biometnc surface drminishes the
biometric clarity occasioning false negatives.

AMMENDMENT TO SECTION 44A

How do wc dcel wlth posslble system fellures whlle ellmlnatlng potential
manlpulatlon of clcctoral outcomes?

Cese of Ghena:
2012- No Biometric verification
disenfranchisement
2016 election: Reverted to manual
biometrics

No Voting: Led to massive voter

identification of voters with problematic

Kenya's Optlons:
a) Enforce the "No Biometrics - No voting principle". The outcome would be

to disenfranchise legitimate voters in the effort to eliminate perceived
ghost/dead voters-Contrary to Artrcle 38 of the Constitution

b) Create a complementary identrfication system for bona fide voters with
missing biometrics encompassing safeguards against abuse- Can be
modeled along the Ghanaian concept- A safer route

2



Ultimate option must be anchored on the need to secure the right of every eligible
voter to exercise constitutionally enshrined rights while safeguarding the
integrity of the electoral process

3. Electronlc Results Transmlsslon (ERTI System-

Conveys the outcomes of voting to Constituency and Nationa.l Tallying
points
Manua-l input fed into customized devices

AMMENDMENT TO SECTION 39

Section 39 ( 1C) of the Elections Act provides that:

For purposes of a presidential election the Commission shall -(a) Electronically transmit, in the prescribed form, the tabulated results of an
election for the President from a polling station to the constituency tallying
centre and to the national tallying centre;

(b) Tally and verify the results received at the national tallying centre; and

(c) Publish the polling result forms on an online public portal maintained by
the Commrssion.

Potentlel Challenges
As the information flows from source to destination, it is vulnerable to multiple
attacks as it traverses across the network channel;

a) Diffrculty in network signal deficient areas
b) Transmrssion security risks

-Physical risks e.g. DOS attacks
-Programmed threats e.g.

. Interruption- the information ls destroyed enroute or is lost, or becomes
unusable. E.g. malicious destruction of a hardware device, erasure of a
program or data frle, or malfunction of FTP. This attack affects the
availability of information.

Interception- The rnformation may be captured or accessed by an
unauthorized person through wiretapping on the network or by illegally
copying the information at intermediate nodes with the help of a program.
Silent interception leaves no trails that would enable detection. The
confidentiality of the information is compromised in this type of attack.

Modification. The information on the network is accessed by an intruder,
tampered wrth and then forwarded to the original destination. Modification
may involve change of the values in a database, program alteration or
additional computation of data being transmitted electronically. Some

3



cases of may be easily detected but other may be indiscernible. This is an
attack on the integrity of the information

Fabrication. In this type of attack, an unauthorized person generates
fraudulent message and passes it on to the destination. Intruders may
insert spurious transactions to a network communication system or add
records to an existing database. Meticulously executed, they are virtually
impossrble to detect.
SQL injection- Malicious code elements embedded rn improperly desigrred
applications which are then passed to the backend database. Executes
illegal actions

Crltlcal Conslderatlons
. End to end Secunty- Vrrtual Private Network to minimize scope of potential

vulnerabilities
. SFTP
. Rigorous Security Assurance measures-Intrusion detection, Penetration

testing, peak load testing etc.
. Network layer security
. Application layer security
. Server security-Capacity, integrity, mirroring, server logs, audit trails. Transmission in low/no signal areas-3c/VSAT integration
. Redundant transmission apparatus

IN CASE TECHNOLOGY FAILS. WHAT NE](T?

Article 86 of the Constitution provides that:

At every election, the Independent Electoral and Boundaries Commission shalt
ensure that-
(al Whatetnr uotlng method is used, the system is simple, accurate, verifiable,
secure, accountable and transparent;

At best the Kenyan format of election can only be termed as a "Technologz
Enhanced Election" NOT an ELECTRONIC VOTING/ELECTION as buttressed by
the following hallmarks:

. Voting is undertaken manually-Involves use of physical ballot papers

. Verification, Counting, Tallying of votes is manual. Filling and Processing of declaration forms is undertaken manually. Inputting of voting results for transmission purpose is manual

Basically, ALL the MISSION CRITICAL electoral activities are MAI{UAL.
Accordingly, the COMPLEMENTARY OPTION that naturally commends itself in
the circumstances is a MANUAL BACKUP SYSTEM.

4



ELECTION OFFENCES (AMMENDMENTI BILL, 2017
Our view is that the clauses Sectlon 14 (2) is vague hence its deletion is proper

CONCLUDING REMARI(S

Our considered view is that the proposals in the Election Laws (Amendments)

B1ll, 2Ol7 are extremely necessary in streamlining the Kenyan electoral affairs.
Accordingly, we vehemently urge the distinguished Senate and National
Assembly to secure Kenya's electoral process by diligently enhghtening the entire
nation on the foregoing issues which necessitate sound contingency plans and

most importantly enacting the amendments as a matter of priority.

Sincerely,

Kamotho Jenga

Secretary General,
ICT Association of Kenva {ICTAK)
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UNITED DISABLED PERSONS OF KENYA
P O. Box 13488-00800
Nairobi, Kenya

Along Waiyaki Way
0pposite n BC Place

0rthopaeriic Complex

'l\:l: +254 722 \26 l9
I'inrail: udpk@ttdpk
Wollsitc: www.Lld
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The Clerk,

National Assemb

Parliament Buildings,

Parliament Road,

Nairobi.

3.d October 2017

Dear Sir,

RE: MEMORANDI_ty 61,1 PIJTTING ON HOLD THE ELECTION IAWS (AMENDMENT)
B[LL,20t7

we have perused the above Bill, and without prejudice to the merits or demerits of the
same, we urge that the Bill be put on hold until after the fresh presidential election.

The premise for the above recommendation is that while we appreciate parliament's
legislative mandate, the timing and publication of the Bill and its intended enactment is
polarizing the country.

Yours Sincerely,

Anderson Giton a-CEO,

United Disabled Persons of Kenya

ya.o r

I

'Tfte poice o;f persons v,'itli d'isd6i[ities
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V OTER S VOICE

IVOTED MANUALLY, NOT ELECTRONICALLY

WHERE DID MY VOTE GO? Co

BV Sheila Githaiea */t k",l

lVL4

LJ

lm Mrs Sheila Githaiga from my polling station lhithe Primary polling

station, wamagana ward, Tetu constituency of Nyeri County'

My first contact with my leaders on that day of 8th of August was the

BALLOT PAPER. By 6 oclock in the morning, I was already at the polling

station waiting to vote in my president and other leaders. lwalked

(manually), represented my lD to the election team(manually),

presented my fingers for fingerprints (manually), picked the BALLOT

PAPER (manually), ticked the name of my President and other leaders

in the box provided (manually), proceeded to the ballot box and

dropped the ballot paper In the ballot box (manually). This marked the

end of my voting and I went home. My business and my responsibility

as a citizen to express my right to choose my leaders was done and for

me, any other process was not my business'

This is what every voter did on that day all over Kenya and this was

purely a manual process.

The chief Justice ruled that my vote did not matter because it was not

transmitted according to the law and constitution although I voted



according to the law and the constitution. lwas made to understand
that after my business was done, another process called "Electronic
Transmission"took over my vote and somewhere along this process

inside machines called computers which I don't understand how they
work, except that they are "manually" activated, my vote got lost. Ihot
is how I got disenfronchised qs o voter! This 'electronic Transmission'
disenfronchised me! This is why my country is in the volatile situation
at present. I had hoped the Supreme Court would hove wqnted to
troce my vote bock to the ballot box. lf they did that they would
definitely have found it inside the bqllot box where I dropped it,
mdnually. This way my vote would have been mode to count. This did
not happen.

Article 86 states " At every election, IEBC shall ensure that (a) whatever
voting method is used (for me I voted by manual method), it must be

Sl M PLE, verifiable, secure, accou ntable and transparent".

Eectronic process is not simple. For the voter it is compex. ldon't
understand it. I don't understand how a commuter works.

Electronic transmission is not verifiable. As voter I cant verify what
happened to my vote. I cannot physically touch it or see it.

Electronic transmission is not accountable. As a voter I cannot account

for my vote. The Supreme Court could not either. That is why lam

asking where my vote went and the machines have not given me any

answer neither can the judges

Electronic transmission is not secure. As a voter as long as I cannot see

my vote I can only assume it got lost somewhere, therefore not secure

and that is why we are all here. Our votes cannot be traced in the



machines so we

votes

voters don't know what happened our to l-5 million+

Electronic transmission is not transparent. At least not to me as a

voter. I cannot see my vote. lt is that simple.

Manual transmission is all what electronic transmission is not

I want to support my manual voting as described because if I was able

to vote then it is simPle.

It is verifiable because my ballot paper can be physically seen and

verified and traced back if need be.

It is secure because the ballot box is sealed and guarded by security

personnel as lwitnessed. lt is accountoble because lhad been

sensetised through civic education that IEBC team had been trained

and vetted. lt is transparent because my manual vote can be seen by

me and everybody else.

As voter I have no control ol my vote in the process of 'electronic

transmission,, nor do I understand it. The machines can and will fail.

To this end my mqnuol voting must become supreme to carry the doy

and not machines. I don,t wdnt my vote to get lost in computers this

time round. I have surrendered my rights to my member of

parlioment to make laws in porlioment thqt work for me ond not

ogainst me. I support the amendments urgently.

Electronic process is not simple for me qnd it is my humble submission

thot Ken o is not readv for it to the extent thot it can be the basis of

nuilifying o serious election tike presidentidl election. MANUAL



VOTING SHOULD AND MUST BE SUPREME. lf mochines make the work
easy, .tse them but they should not effect or affect my vote.

Other developed countries like German hqve found the electronic
process wanting ond reverted to monuol process,

Kenyo is a developing country qnd we dont need to prove to the world
that we con do it by trying so hqrd thereby risking snother bungled
election that has the potentiol of plunging our country in the abyss of
destruction.

Kenya is the 4th country in the world and the 7't in Africon to have o
presidentiol election nullified. This is not qn ordinary phenomena ond
so it requires extroordinary meosures to make sure that the coming
elections will not suffer the same fote. The urgent low omendments
are such extroordinory interventions thqt must be applied to on
extroordinary situotion we find ourselves in.

I would olso wont to debunk the "tyronny of numbers" narrative. This

has been demonized to fit the whims of some people. Numbers is why
we have members of parliament in the house and not their
opponents. Numbers or mojority is the fundamentol process of
democracy. That is the reolity. The best the minority can do is to
persuade the majority to join them so thot they hove the numbers.

Numbers do not necessarily hqve to be used for bad or evil. Numbers

con be used for'tyranny of good" especially for a time os this.



ln conclusion I would like to stote thot our country is at crossroads.

We must choose the good woy for all of us, our children ond the

children of their chidren. Like on wise writer said

"Greqt men ore dongerous. When their dreams fail, they

bury them under ruble of cities where simple folks once

lived". Moy God protect Kenyo that this does not hoppen.

Sheila Githaiga - Voter Contact: 0706553333

Znd october,2oLT

sheilak52@ vahoo.com

Lu -L.--
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WAZA URU 4/,rl2ct/
MEMORANDUND PRESENTED TO THE JOINT SELECT COMMITTEE

ON
ELECTION.RELATED LAWS THE ELECTION LAWS

(AMENDMENT) BILL,2017

4th October 2017

Introduction
Wazalendo Huru is a not fbr profit. non-political and non religious institution that focuses on

social cohesiveness. community stabilit)'. empowerment programmes. social responsibility
among other objectives and lunctions.

Wazalendo Huru envisions a society that is free. social-political and economically empowered. A
society that believes in the beauty of their dreams. A society that livcs in brotherhood, loving
each other, socio-coexists and abovc all value human life and dignity. A society that is always

eager to rise to the occasion when called upon. Where were discuss issues and ideas other than

tribal segregation, where we share common ideologies and dreams, working towards making our

society great.

Background
We acknowledge that Sovereign power belongs to the people of Kenya Article I ( I ) . We are also

aware that such power may be delegated through their democratically elected representatives
(Aaicle I (2). We recognize that Kenyan elections are very emotivc, simply because. they oft'er

the single most important way Kenyans can dclegate their sovereignty

We are where we are today as a country. because the Supreme Court of Kenya invalidated the

presidential elections in Kenya:

SPECIFIC ISSUES WE OBSERVED FROM THE SCOK RULLING
l. We leamt that technicalities can invalidate a presidential election and that processes may

atfect the will of the Kenyan people. It does not matter how many votes we give a
candidate if the process has issues the elections will be invalidated and hence the wilI of
the Kenyan people is subdued by acts of omission or commission.

2. We leamt thal some Form i4 A'i were not signed by Presiding Officers.
i. We learnt that Constituency Returning Oificers did not sign lorm 34B's.

4. We learnt that IFIBC Chairperson announced the results beiore receiving all forms 34 A's

and 34 B's.
5. We learnt that in some areas the electronic transmission failed due to unavailability of 3G

and 4G networks.
6. We learnt rhar whatever IEBC was transmitting to Kenyans fiom the national tallying

centre were merely statistics that were not binding.



7. We leamt that Kenya's electoral system drd not have a defined compltmentary system

especially in srtuations where the electronic system failed and or is not simple, efficient.
accurate. accountable and verifi able

8. After the ruling and subsequent analysrs we leamed that IEBC may be incapacitated
should the National Retumrng Officer be unable. tn one way or another, to carry out his
mandate as there are no constitutional and or legislatrve provrsions that mandate the vicc
chairperson and

9. We have also [eam1 that. since the ruling was made, the polrtical climate in Kenya has

intensified with various political players making their demands and rncreasing the anxrety
among the Kenyan people.

OUR UNDERSTANDING OF THE BILL
I . THAT the amendments will make lI a cnminal offence for any Presiding officer and

Retuming Officer to fail to srgn their Form 34A's and 34B's
2. THAT the amendments make the onginal Form 34A the srngle source of truth in casc

there is no connectivity rn a polling station. This means that the changes will make the

manual tallying and transmission of results superior to the electronic system.
3. THAT the amendments will enable live-streamrng of results declared at polling stations

and make it mandatory for the poll commission's chairman to have all forms 34A and

34B before armounclng the presidential election results and THAT the amendments bind
the National Retuming Officer to recerve all 34 As and 34Bs, validate them and reconcile
them before announcing the Presrdential Result

4. THAT the Bill contains a provrsion for the vrce-chalrman to act as the charrman of the
electoral agency in the absence of the chairman

5. 'IHAT the amendments make it possrble for IEBC's work to continue unintenupted
should the Chairman be indisposed. We all know that good corporate govemance
demands that there is continurty in any organrzation even rf the leadership rs indisposed
This is just a contingency plan that offers continuity in case of occurrence of unforeseen
nsk

OUR OPINION
We opine that:

l. The Kenyan citizen at the local Ievel does not understand how a technicality caused by a
rhird party (IEBC) could subvert his wrll to freely choose their leaders of choice. Thcrr
voice is hcard by the physical ballot paper whrch is supreme when exercrsrng therr right
as per Article I (2) of the Kenyan Constitution:

The people may exercise their sovereign power eilher direclly or lhrough lheir
democralically elecled representalives

2. The bill does not seek to introduce the manual system in our electoral system
We opine that the wrll of the Kenyan people should not be subve(ed by technicalities and

hence support the introduction of a manual complimentary system that will allow the

Independent Electoral and Boundaries Commissron (IEBC) to come up with a manual

system of identifying voters and transmitting results, complementary to the electronic
tallying system



Notwithslanding the provisions of Section 44, the commission shall pul in place

a complementary mechanism Joi itlentilicalion and transmission of rcsults lhal

is simple, accurate, veriJiable, secure, accounlable and lransporenl to ensure il
,o^pii"t wilh lhe provisions of Arlicle 38 ollhe Constilution'

Changes do not mean the country will resort to manual voting and tallyrng systems It

only.uggests putling tn place of a complimentary mechanism should the electronic

system fail

we do not think that these laws have the potentlal to take us back to the dark ages, those

clarming that these laws will wear down the progresses we have made as a country they

." *ro-ng. These laws are meant to betler the election management in Kenya T!"v^ 1"
ring fenc-rng any mischrevous avenue that may lead to the subversion of the will of the

Kenyan people

That parliamentary is wrthin rts constitutional mandate to carry out rts legislatrve

functions and the tyranny of numbers should not be used to delegrtimize the functions of

parliamenl. The Supremi Court of Kenya handed down its detaited judgment rn a petition

"hallenging 
the ri-election of Presrdent Kenyatta' By a 1-2 majority' the SCOK

invalida'teJthe presidential election and hence we are bound by that majority dectsion.

In our oprnion there is nothrng wrong with Kenyan parliament in the course of their

Iegislative work, by a ma.;ority decision, make amendments to the elections law. They are

wi"thrn their mandate urd aft". all tyranny of numbers is determined by the people of

Kenyan people through therr vote in a free. fair. and transparent election'

Thus, in a country where broadband connectlvrt), remains a huge challenge particularly tn

far-flung areas. and rn a global context where technology prescnts complex

vulneraiilrtres, lt is patently unreasonable and outrrght reckless to expect electrontc

transmission to be faultless and to demand this to be the stngle measure of a successtul

election.

section 39 oJ the current Election Acl to adtlress this article's specirtc concern- ll
includes the'proposal lhal "any Jailure lo tansmil or publish the election resuhs in

electronic yor*il snm nor invalidate lhe resull as announced and declared by the

respeclive-presidingoJlicersatlhepollingStationandconsliluencytallyingcentres
respeclively."

RECOMMENDATIONS
1. Executive IEBC ChairPersons

We recommend that the IEBC chairperson be made an exccutive chatrperson whose matn

responsibility is to announce Preirdentiat results. Thrs is because where all other

commissioners are rncharge of specific electoral components the chair has a general

scope of work and therefore he shoutd always be bound bl decisions of other

commissioners who have primary scope and jurisdictron on each and every specific

electoral component assigned to them

J
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Polling Strtion Agents
Make rt mandatory for every agent, whose details should have been lorwarded to IFIBC

by political partres. to sign all forms 34As and 34Bs respectively Farlure to stgn such

forms should be made an electoral offence punrshable by lau

Transmission of Results by the Media
Make it mandatory lbr IEBC to facrlitate public information by establishrng a mechantsm
for live streaming of results at the Constrtuency level (ln line urth Maina Kia's decision)
and the results streamed shall be for pubhc information only and shall not be the basis fbr
a declaratron by the commrssion.

Conclusion
Our memorandum rs meant to support the amcndments of the election laws so that the will of the

Kenyan people rs not determined by the Supreme Coun. the ICT. IEBC and any other
technicality that may arise.

Name: tZ\trLr\CAt+ l.clr fi-Lfo N) I \r t
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MO[O/KURESOI INTERNAtLY DISPTACED NETWO RK AND RIFT VATTEY IDP'S CBO

The above referenced is a community based organization of persons who have been rendered to be
internally displaced during election cycles since 1992 in the sub counties of Molo and Kuresoi.

Some of our members have been internally displaced severally in 1992,1997 and 2007.

our displacements have been as a result of pre and post-election violence emanating from presidential
poll dispute. .,
During 2007-2008 disputed election, tens of thousands of people were displaced in both sub counties
and properties worth millions of shillings were destroyed.

The destruction of properties included;homes, shopping centers ,schools, churches and even cattle dips
ln short our membership have suffered unfathomably loss and damage as a result of election dispute.

On 8'h of AuBust 2017 tens of thousands turned out very early in the morning in different polling station
to cast our votes in the sixth elections that took place simultaneously elections for the MCA,
MP,WOMEN REPRESENTATIVE,SENATOR,GORVENOR ANO PRESIDENT.

At the end of the voting the votes were counted, tallied and the results declared at each polling station.

The requisites forms were filled in the pr€sence of all the candidates and party agents and also in the
presence of local and international observers and the media

The forms related to presidential tallying were scanned and transmitted electronically to both the
constituency and national tallying centers in the presence of all the agents and the observers.

Each of the agent representing all the candidates and parties in the six elections were given a copy of
the relevant filled and signed forms and a copy thereof was fixed on the outside side of the door to the
polling station.

on the 11d of August our membership received the declaration of presidential poll results with
jubilation lt therefore came as a surprise to us when the supreme court annulled the declaration of the
presidential results on the basis that the conduct of the elections did not follow the constitutional
principles laid down by the constitution and the law.

Further the court found that there were irregularities in the conduct of the elections because some
statutory forms did not have security features and /or were not signed by the presiding officers or the
returning officer and that there were systematic and systemic failures in the transmission of the results.

It is therefore these shortcomings that the amendments to various electoral laws including the IEBC act
section 6,the election act section 29,39(1)(c) ,44 and 83. AND section g6 A of the election offences act.

It is to be noted that there is nothing unconstitutional or retrogressive concerning the intended
amendments.

Further it must be noted that parliament has a constitutional mandate to make initiate any legislation or
amendment thereof without direction from any quarter bills brought to parliament can emanate from



\

party rn power, the opposrtion or through pflvate members brlls. The proposed amendments we note,
do not in any \rray impose any addtttonal burden to IEBC in its mandate to carry out electton or
referenda in Kenya,

The proposed amendment to be lEBc act simply proposes to remove the restrictron that the chairman of
lEBc must be an advocate of the Hrgh court wrth more than 15 years' expenence there is no tangrble
members of other professrons cannot be appornted chairman. The appointment further allows any
other commissloner to act as the charr of the commrssron rn the unltkely event that he chairman and the
vice charr are erther out of the country or rll drsposed to the extent they cannot chair commrssion
meetrngs.

Thrs srts well with modern corporate governance prrncrples the amendment changrnt the quorum of the
commisslon from five to half of the membership i e. three or four commrssioners wrll ensure that the
busrness of the commrssron will not be paralyzed in the event three commrssroners are out of the
country or for whatever reason are unable to attend commtssion meettngs.

The new sectron 86 A gives effects to artrcle 138(1) of the constitution. The sectron defines who the
presidential candidates are tf a fresh election is to be held after an annulment by the supreme court and
further defines the mechantsm to be followed in managrng a fresh election.

These sectrons enhances the penalties to be imposed on electoral offrcralwho falsrfies electron
documents of fails to sign the requiste statutory forms by imposrng a five year sentence upon
convictton

lN SUMMARY ; the proposed amendments to the IEBC and the electron offences act can only be a
welcome feature to our electoral laws.

The proposed amendment to sectron 29 of the election act seeks to rmplement the constitutronal
court's decrsron rn the case of Peter Solomon Grchrra versus lEBc and another(2017) eKtR whrch found
the restriction on section 29oftheactwas unconstrtutional srmply puts a party's nomination of a
presrdentral candrdate must be done only by members of hrs own polrtical party or that of an
rndependent presrdentral candidate must be nomrnated by persons who are not members of any
polrtrcal party was found to be unconstituttonal.

Section 31 (l) (c) provides only for electronic transmrssion of results of a presidenttal election only and
does not provlde for a fallback posrtron in case of farlure for whatever reason The proposed amendment
to the section provrdes for both electronic and manualtransmrssron of results and puts in place a
complmentary mechanlsm to facilttate venftcatton of results.

The amendment further stipulates that rn case of a drscrepancy between the electrontcally transmttted
and the manually transmitted results takes precedence lt further strpulates that failure to transmit or
publsh the results electronically shall not rnvaldate the results announced and declared by the
presrdrng officer and the returnrng offrcer at the polling station and constrtuency tallyrng center
respestrvely. lt also provrdes for the publcation of information throuth lrve streamrng of results as
announced but whrch results are not to be dimmed as the basrs for declaration of presidential poll
results.

The lve streamlng allows the presrdentral agents, observers and the media to keep track of the talltes at
each step of veriftcatton.



lN SUMMARY; the proposed amendment enhance the rntegflty of the process and removes public
anxrety.

NJENGA MWAI{GI &PETER KARIUKI

FOR THE MOIO &KURESOI I TERNALY ISPI.ACCD NETWORK AND RIFT VAIIEY IDPS CBO
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Mr. Michael Silai

Clerk of the National Assembly
P.O Box 41842-oo1oo
Nairobi ! ltol s.t't
Dear Sir,

SUBMISSION

MEMORANDUM IN SUPPORT OFTHE ELECTION LAWS (AMENDMENT) BILLS 2017

(AMENDMENT TO THE INDEPENDENT ELSCTORAL AND BOUNDARIEs COMMISSION ACT NO. 9 OF

2o1,, ELECTIONS ACT NO. 24 OF 2orr AND IHE ELECLON OFFENCES ACf 37 OF 2016) The Election

Laws (Amendment), Bills zotT before both Houses of Porlioment.

Submitted on Wednesday October 4, zotT

The memorandum seeks to support the above-mentioned amendments which seek to
provide for the proper conduct of the affairs and business of the lndependent Electoral and
Boundaries (ommission (IEBC), and for effective management of elections. The is in line
with the Constitution which empowers Parliament to enact legislation and even amend the
Constitution in order to provide for and uphold the rule of law in all matters of governance
including elections

The Chalrperson, quorum and Conduct of buslness at a meetlng of the Commlssion
ln particular, we seek to unequivocally support the amendments that addresse, inter alia,
the professional qualification of Chairman of IEBC and conduct of the Commission's
business. lt is worth pointing out that the ultimate iob of tEBC chairman is to certify that
elections have been conducted in accordance with the written laws of Kenya.

The bills propose empowerment of IEBC vice chair to declare the presidential results in the
absence of the chair. While this may appear to a lawyer's job, the question here is whether
Parliament can enact a law that permits an ordinary member of a commission without legal
qualifications to perform a function which the Constitution vests in the chairperson of the
Commission.

Pe.rce & f ustice I
U



ln determining qualifications, it is notabre that the two maior democracies in the
commonwealth do not adhere to this non-existent norm requiring a legar background on the
part of the chairperson. For instance, rndia's Elections chief is a chemist. uK's is a dipromat
and in South Africa he is Business Management degree horder. There is therefore no no
constitutional basis for purporting to restrict who can assume the position of chairperson onthe basis of a regar background To dear with this anomary that rs misaiigned to
commonwealth norms and practices, it is proposed that section z of the rEBc Act 2011 be
amended by dereting subsectron (r) thereby providing that a person shal qualify for
appointment to the commission if that person ,,holds a degree from a recognized university
in public administratron, publrc finance, governance, electorar management, sociar science or
law among other requirements.

Continulty and Risk Management

ln this regard, clarrfrcation is provided by the proposed modificatron that sectron 2 of the
IEBC Act:orr be amended to provrde that the term "chairperson,, means the chairperson of
the commission, and in the absence of the chairperson, the vice-charrperson or such other
person acting as the chairperson in the absence of the chairperson and vice chairperson. ln
addrtion rt is proposed that section 6 0f the rEBC Act zorr be amended to provide tor, inter
olio, that in the absence of the chairperson, the vice-chairperson shalr assume the duties and
responsibilities of the chairPerson. Further the Bill provides that in the event of the absence
of the chairperson, or the vice-chairperson, the members of the commission shall elect
among themselves one of their members to act as chairperson and exercise the duties and
responsibilities of the chairperson. These amendments wrll ahgn the law with the provisrons
of Article 259(3)(b) and (c) of the constitution.

Quorum to Conduct Business

Qualifications of Chairperson and Commlssioners

The support for these amendments is informed by the fact that the electoral laws conform
to good corporate governance practice in regard to accountabirity, continuity prannrng and

It is further proposed that the second Schedure of the rEBC Act :orr be amended to provide
that a quorum for the conduct of business at a meetrng of the commissron shal be at reast
half of the existing members of the commission, provid-ed that the quorum shall not be less
than three members. Additionally, the amendment seeks to provide that that a decision on
any matter before the commissron shall be by the members present and voting unless a
unanimous decisron is reached. This seals the loophole that exists by ensunng ao-ntinrity in
the absence of half of the commissioners.

Support for Amendments



risk management particularly in the case where the chairperson is unexpectedly indisposed.

It also allows for widening of the pool of professionals who can take up the chairperson's

position to include those outside the legal profession thereby bringing in more depth,

breadth, inclusivity and dynamism into the office of the lE BC Chairperson by "casting the net

wider" when recruiting for the position,

The amendments are also aligned to dominant rational-legal authority for public

administration proposition espoused by leading sociologist Max Weber, in which the

authority of an organization is largely tied to legal rationality, legal legitimacy and

bureaucracy whereby the authority lies with the office, and not the office holder, as

opposed to traditional or charismatic authority. The majority of modern states are rational-

legal authorities, including the three arms of government; the Executive, Legislature and

Judiciary as well as all Ministries, Departments, Agencies (MDAs), devolved units and

lndependent bodies in the Republic of Kenya. The IEBC should therefore not be an

exception to the existing norms and standards.

Furthermore, the proposed amendments demystify the IEBC Chairman by divorcing the
office from the office holder and ensuring that no one person holds the ultimate key to
decisions pertaining to the sovereign will of the people in exercising their democratic right

to have their vote count. ln fact, rather than disabling the role of the chairperson, it
buttresses this office by implanting a "fail safe" mechanism that removes the risk factor of
having an entire election fall apart simply because the chairperson is unavailable and no one

is qualified to take up the role of National Returning Officer in declaring a presidential result.

The amendment closes this lacuna by ensuring that the burden can be ably taken up by the

other equally quali{ied commissioners.

It is for these noble reasons that this memorandum is hereby submitted to strongly
support and endorse the proposed amendments to the Electoral Laws that are now before
both Houses of Parliament.

DR ROBERT KAGIRI

DIRECTOR

nv
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Introduction

IntemationalGovernancelnstituteisanintemationalcharityregisteredbythe

CharityCommissionofEnglandandWalesandregisteredinKenyaasanot-for-

profit organization with the principle mandate of engaging local communities in

monitoring the exercise of public authority and ensuring the maintenance of

integrityinpublictrarrsactions.Theorganizationisamember-drivenassociation

runninglocalcitizens'initiativesindifferentpartsofthecountry;empoweringthe

communities and building their capacity to demand public accountability'



Beckground

Since the advent of multi-partyism in the 1990s, Africa has witnessed both

progress and reversals in electoral administration and management. Several

Electoral Management Bodies @MBs), for example those in Benin, Botswana"

Ghana, Mauritius, Sierra Leone and South Africa, have performed creditably in a

relatively professional, non-partisan and efficient manner. They have built public

confidence in electoral adminiSration and management. Electoral Management

Bodies, being the fulcrum around which electoral administration and management

revolves still, however, face daunting challenges around the continent. If political

institutions and processes lack transparency and accountability, general confidence

in the EMBs tends to be low, although the fault usually lies in contradictions in the

political architecture and in the societal ethical values within which the EMBs

operate.

When an election yields a close vote between parties and particularly between

presidential candidates, there is a likelihood of an explosive situation that must be

carefully managed. The flarc-up can assume the form of a violent conllagration of

ethnic, ethno'regional conflict, as it did in the aftermath of close and highly

contentious presidential elections in Kenya in 2007 and COte d'Ivoire in 2010. For

such eruptions to be contained, it requires established legal, policy and institutional

mechanisms for election dispute adjudicatiorL which impel aggrieved parties to

seek recourse to, and accepq court decisions as final arbitration.

\



Following your notice published in the national dailies, requesting for zubmission

of memoranda" we hereby humbly make otII. written submissions in regard to the

above referenced matter under The Elections t aws (Amendment) Bill, 2017

itemized below:-

l. ln the proposed changes, there is a clear attempt at legally legitimizing

illegalities, irregularities and misdemeanors; for instance:-

(a). In Sec 6 (a) (a), the Commission is required to transmit results

electronically, but that responsibility is quicHy removed in Sec 6 (a) (b) IE

where it is stated that "Any failure to transmit or publish the said results

electronically shall not result into the rullification of results...-"

This is ,neont to cncouroge the Conmission staff nol to relay results

electronicolly by ony means including deliberate refusol, ionming the

systerrr, hacking thc systeng not cntcring dato into the systcm ot not

ovailing the eleclronic godge$ ot oll There's no incentive for electoral

olftciots to meticulottsly deploy ckctonic equipment, fil for purpose and

succasfully trunsmit resulb electronicolly. In fact AtrlY foilure (intended

or unintended) is encouroged insteod.

(b). In Sec 6 (a) (b) IF, live-streaming of results is encouraged but the

results so streamed need not necessarily be authentic, it is restricted to be

purely for public relations and public information and such streamed results

shall not be used as the basis for the declaration offinal results.

This iiln anl to encourage mgue commission statl to fabricate artiJicial

ligures for public consumption os the election goes on, for putposes of
creating a ccrtoin public perception of a ccrtoin condidate being on a

winning streak and/or qnother bcing on a losing trip - bul al the moment

of dcclarotion, lhose resulb bcing viewcd on tclcvision sctecns and IEBC

portal don,t need to be authentic, snd no one should be held accountable

for them, c thc Commission will still come up with olhq rcsults to be

asfinal.anno



( c). In Sec 9 ( c) of the Bill' falsification, transference, distortion,

prevarication, forgry and misrepresentation of results transmksion Forms

34As, 34Bs and 34C ofresults is encouraged and legally protected'

No teacher/cxmincr would morolly/lqilimotelyholidly sdmil on uilm
answer sheet us vulid even if lhe sludent being o known uA" grade

material, hod sarcd an A in the soid examiastion, if the nA' is scored on

a falsified sheet or paper from a back-slreel photocopier nol snpplied by

the exomincr ond whcre no rcsponsibilig is pul on thc studcnt lo explain

whot hoppcned lo the genuine exom snswct sheet stqplied by the

exminer. This tow is meant to allow crooked clectoral olltcerc to replace

resul$ tronsmksion forms with fake ones, bearing no security featwes

and no serisl nunrbers, oll course with alured resulB

2. In the proposed law, the absence of the chairperson being contemplated in

Sec 3 is suspicious, chary and wary, considering that the chairperson is the

only commission officer contemplated in the constitution to (i) announce

presidential results as the National Returning Officer, and (ii) submit the

results to the Chief Justice.

It is not lost to ,nsny that duing thc lurbulcnt 2(N7 Prcsidcntial Eleclions,

the then Chairman of the Commission Somuel Kivuitu ttrysteriously

vanished fmm thc scene and wos said to be haviag a bed rcsl afur a

sudden bout of infection where foul play by Governmcnl ogencies was

highly snspcctcd- wc all know whatfollowcd! In thc santc vcin, thc sudden

,absence/ disappearonce' of chrk Msando on the eve of Elec:tions on

August dt ot the Conttttixion IT ncrve centcr led to hk 'replocentent'. lVe

all lotow whot followed! In ow humble view therefore, either lhis law is

meont to thrcalcn thc Choirman of the Commission to toe o ccrtain ollicial

line or he may surely be missing in sction come October 2f and another

ofJicer wilh o pre4etermined script loka charge to etecute o heinous

plan In shor$ given the currenl circumslonces and previorc eryerience

with presidcnlial clections in Kcnya (2(N7, Aug 2017), we must tread

cautiously wirh such schemes coming just a few drys to o highly polarized

contentiotts eleclion, especially bearing in mind thot these



amendounb orc bcing religiotsly bulldozed through by onc side of the

politicol divide with no rcgord for whd lhe other side thinks'

3. In the proposed law, putting the quorum of the Commission at 3

Commissioners out of 7 as contemplated in Sec 4 of the proposed Bill and

going further to state that a binding decision of IEBC could be reached by a

-u.iotity of those 3 - implying 2 members - is not only callous but extemely

treacherous to the proper management of elections in Kenya'

Thismokcsitfurthcrinjuriottstopublicintcrcstwhcnwcconsiderthatis
SecSofthewidBill,anyCommksionercongcTosChairmanundhoveall
thepowercofthcChabnanincludingdeclarolionofptaidentialresul*-
so long os the Choinnon foils lo be in oction''

4. tn Sec 6 (b) of the proposed Bill, the world-acclaimed democratic standard

of electronic voter registration, electonic voter identification and electronic

results transmission - what is now commonly refened to as the Kenya

Integrated Etectronic Elections Management system which works well in

conformity with our Constitutional thrcshold of a simple' accurate'

verifiable, secure, accountable and tansparent system has been bastardized'

InthisBi!l,runualtansmissionofrautbiseleyatedabovcelectronic
fiansfero|resul&olfcowsethemuualtransmissionincludesPraiding
and Returning Afiiccn carrying Prcsidcnfial Rauta Forms in their

pockets, briefcoses and hondhogs; being roined on or lheir cars getting
-stttck 

in mud, spcndiag night in lodga orforats with praidential results

on their hodies, getting attocked, kidnapped or bribed along lhe way'

disappearing from the Commission radar at somc point' rc<ppeoring with

tori or mdilotcd result forms. Considering also that the Bill stoks that il
will not mafrer what kind of poper cania lhe results' whether from a

photocopy bareau or street vendor; what will nofrer will bc the figures so

afftxed on the sheet and the signatwe of the beoren

In concl , we believe this Bill is clearly meant to sanitizc the messes in the

Au 6 Elections, make them agreeable and legitimate - as if they are meant to



be repeated - and tie the hands of the Supreme Court in declaring them 'illegalities,

irregularities and invalidities' - as they are now well captured in the Election Laws

(Amendment) Bill, 2017 and protected. we hold that the proposed changes to the

election laws are ill-advise4 untimely, unwarranted and with high possibilities of
plunging the country into a failed state.

We believe our submission has merit and therefore warrants your consideration

and we are ready to appear before you to defend this position for your further

consideration and possible adoption.

Most sincerely,

WA BULIBA
SECRETARY. Intcrnotional Govcrnoncc Inslitule

ll
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SMALL TRADERS WOMEN SELF HELP GROUP

(CBD CHAPTER)

PO BOX 10031, NAIROBI

TeL0727621533

e On behalf of ourselves and all the small female business

traders in Nairobi, we support the elections amendment

bill because the amendments do not impose any

additional burden to IEBC as they only see[< to

simpliff and ease the management of elections while
providing clarity in case there are challenges during
the elections.

I

Signed

Chairlady
-,-- 

"1 i4 --
. . . . ;: . . t.YiJ tt1+t-l-X---t^

Secretary

LE-



eeettt

NA NA]-,TIo SAS EMBtY
tr CI Its il V E

OLEerf og IPF cEI

lt*'fu
6

Sure 132, OamEsr.r6, O, La.raE
Centre fo,
Minorhy Rights
Developm€nt

PO 8or 14692 ml00 N.koti. k6ny.
7.1 25a 02O. 52552U126221 1A

c6lLpn6c. oToa-122435
E rol rurladfr.@@mndedg

tu 6niril. do?1,0r)

l'

SUBMISSION OF MEMORANDA TO THE NATIONAL ASSEMBLY

The 12th parliament - First Session

ln the matters of consideration by the National Assembly -
1. The Elections offences (Amendment) Bill (National Assembly Bill No 38 of

201,7

2. The Election Laws (Amendment) Bill (National Assembly Bill No 39 of 2017)

PRESENTATION TO THE JOINT SELECT COMMITTEE ON ELECTION-REI.ATED LAWS

THE ELECTION LAWS (AMENDMENT)BILL, 2017
4th october 2017

PREAMBLE

The Centre for Minority Right Development (CEMIRIDE) works to support
minorities and indigenous communities in Kenya to secure their rights. Because of
CEMIRIDE's work, today we have in the Constitution of Kenya 2010, Article 56 on
the rights of Minorities and Marginalised Communities. Article 56(a) provides that
the State shall put in place affirmative action programmes designed to ensure that
minorities and marginalised groups participate and are represented in governance
and other spheres of life. Further Article 91 (1) (e) provides that every political
party shall respect the right of all persons to participate in the political process,
including minorities and marginalised groups and through various other provisions,
including Article 100, the Constitution provides for representation of marginalised
communities in the various arms of government. The realisation of these
provisions for marginalised communities in Kenya is greatly hinged on a

transparent and credible election. Suffice to say, credible and transparent elections
are very critical in ensuring that the country remains peaceful and that normal life
is not disrupted in the event of a disputed election as has been witnessed in the
recent past. CEMIRIDE has also litigated complex cases against the state including
at the African Court and African Commission (see. Application No. 006/2012

Page 1 of 8
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Afrrcan Commrssron on Human and Peoples Rrghts V Republrc of Kenya (on behalf
of the Ogrek), CEMIRIDE (on behalf of the Endorors Communrty) v. The Repubhc of
Kenya; Communrcatron No. 276/2003 at the Afrrcan Commissron on Human and

Peoples' Rrghts & Communrcatron 317 / 2006 - The Nubian Communrty rn Kenya vs

The Republrc of Kenya)

It rs agarnst thrs backdrop of challenges faced by mrnorrties rn Kenya that The

Electron Laws (Amendment) Brll, 2017 must be vrewed. Whrle declarrng the August

8 Presrdentral Electrons null and void, the Supreme Court of Kenya (SCOK) observed

that the electrons held on the sard day were not transparent and credrble. lt must
be emphasrsed that the en1oyment by minontres and margrnalrsed communtttes of
the garns rn the Constrtutron of Kenya 201,0 rs greatly dependent on credrble

electrons, and therefore, are among the key groups that are on the forefront to
push and advocate for a fresh credible and transparent electron

It rs therefore rmportant that readrng the detailed ,Judgement of the SCOK rn

rnvalrdatrng the August 8 2017 Presidentral electtons, the Court noted a number of
srgnrfrcant electoral problems that eventually led to thetr dectston, such as

transmrssron of results and lack of srgntng of electrons forms by presldrng offtcers

It rs rmportant that such gaps be sealed to avotd a repeat process berng annulled

over the same clarms, as rndeed the Court rndrcated that rt would not hesttate to
rnvalrdate the results of the fresh electrons if the same mtstakes were repeated,

Whrle rt is understandable that the proposed amendments have ratsed polttrcal

heat, even roprng rn the diplomatrc community Kenya, tt ts rmportant that all

stakeholders vrew thrs process from a posrtron of neutralrty. Parlrament is the
legrslatrve arm of the government, and therefore has a right to delrberate on the
sard rulrng of the Supreme Court, and seek to cure the gaps that deflnttely led to
the annulment of the presrdentral vote. The proposed changes should not be

mrsconstrued as mrschref by Jubrlee to ensure vtctory at the forthcomrng electrons,

but to cure the areas of rrregularrttes crted by the Supreme Court whtle annulling

the August 8 2017 Presrdentral electrons. Thrs country must not burn because of
these electrons and all members of parlrament have a responsrbrlrty of ensurtng

that they mrdwrfe a repeat election that wrll not only be credrble but acceptable to
all Kenya ns.

SPECIFIC ISSUES
Page 2 of 8
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It rs rn the rnterest of margrnalrzed communities that the process of presrdrng

of electrons happens wrthout an admrnrstratrve hrtch The proposed

amendment of Sectron 2 of the Elections Act, 201L therefore provrdes for a

successron solutron should there be a vacancy rn the offrce of the
Charrperson of the IEBC lt rs also noteworthy that the process of
apporntment of a Chairperson of any Commrssron rs not strarghtforward and

such a gap especrally durrng an rmportant electron lrke a presrdentral one
would throw the country rnto an unprecedented crrsrs For more clarrty, and

avordance of doubt, thrs amendment should make reference to Article 259
(3b) of the Constitution whrch provrdes:

"ony reference in this Constitution to o Stote or other public office or
officer, or o person holding such on office, includes o reference to the
person octing in or otherwise performing the functions of the office ot
ony porticular time

Thrs provrsron of the Constrtutron already contemplates the role of a

successor rn State or publrc offrces, the Charr of the IEBC berng one of them,
as per Artrcle within the meanrng of Artrcle 25O, and Artrcle 248 of the
Constitutron that defrnes who a state officer rs.

2 There rs no provisron rn the Constrtutron that the Charrperson of IEBC must
be a lawyer. ln vrew of the fact the marn functron of the IEBC chatrperson rs

to nomrnate presidentral asprrants and declare the wrnners, whrch functrons
are performed for other electoral postttons at the Constrtuencres and
Countres by returnrng offrcers who are not necessarrly lawyers, rt rs therefore
drscrrmrnatory that the IEBC charrperson's posttion should be reserved for a

specrfrc professron We are therefore tn support of thrs amendment as rt
opens up the posrtron to more Kenyans includrng people from margrnalrzed
communities who may not necessanly be lawyers but can competently
interpret the law and effectrvely perform the roles under the sard posrtrons

The Constrtutron of Kenya 2010 was written, and as enacted rncludes
drversrty rn terms of professronal qualificatrons. The person contemplated In

the amendment for Charrperson requtres at 15 years'expenence tn seven
drverse backgrounds amongst other qualificatrons. Thrs provrston will go a

long way rn promotrng inclusrveness, equrty and equalrty. Thrs rs especrally
rmportant to members of other academrc qualrfrcatrons who have felt left
out of key posrtrons that have exclusrvely been reserved for lawyers, even

Page 3 of 8



when rt has been clear that legal education rs not necessarrly a pre reqursrte
for effectrve performance of the roles rn such positrons.

3. The questron of quorum of the Commrssron has also generated a lot of heat,

wrth a sectron of Kenyans alludrng that the amendment of paragraph 5 of
the Second Schedule of the IEBC Act will reduce the quorum for transactrng
busrness at the IEBC from frve (5) to three (3) members. The amendment
reads

"by deleting the word five members of the commission" ond oppeoring
in porogroph 5 ond substituting therefor "holf of the existing members
of the commission, provided the quorum sholl not be less thon three
members"

Our understandrng of thrs amendment rs that it seeks to protect the IEBC,

whrch plays a very crrtrcal role from berng held hostage for any unforeseen
reason by anyone and it by no means necessarily reduces the quorum to
three. Thrs amendment srmply places more onus on the IEBC commrssroners
at any one grven trme to ensure that they are avarlable to transact busrness

of the commrssron as therr absence may and should not rmpede the
commrssron from transactrng busrness especially durrng an electroneerrng
perrod, whrch rs crrtrcal to our democracy. Thrs amendment is clearly rn lrne

wfth Article 250 (1) of the Constitutlon provrdes that each commrssron shall

consrst of at least three, but not more than nrne, members ln thts case, the
requrrement under the current law that the quorum for conduct of bustness

be five members of the IEBC rs rll thought out. The assumptron that the
Commissron wrll always have the Constrtutronal maxrmum of nrne members
rs flawed and lacks basrs. ln the event that there are less than nrne IEBC

Commrssroners rn total rn future or even where for reasons unknown the
Commrssron may not reach the number of five then the Commission's

operations would be crrppled By settrng the mrnrmum number of the
Commrssrons, rncludrng IEBC, Kenyans clearly sought an admlnistrattve
mechanrsm that was srmple and easrly executable, to ensure smooth
runnrng of the commrssrons. lt would therefore be a vrolatron of the wrll of
the people of thrs Country should for any uncontemplated reasons, the IEBC,

as currently set out, is unable to rarse a quorum and hence conduct tts

busrness, especrally rmportant process like the fresh presidentral electron.
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4. The cause of disagreement during the 20L7 presidential election petition

related to the validity and transmission of forms 34A and 348. As noted by

the Supreme Court, the result of the process to be valid, the process must

also pass the integrity test. lt follows therefore, that there is an urgent need

to ensure that the gaps that led to problems concerning validity of the forms

in question and the results transmission be addressed with finality. The

proposed section 39 (1D) of the Elections Act (and the related amendments)

seeks to address this states that in the event of discrepancy between

electronically transmitted and manually transmitted results, the manually

transmitted results shall prevail. lt is however important that the historical

context for the use of technology in the elections as set out in the Kriegler

Report is not ignored, especially recalling that ln 2007, some returning

officers disappeared with the manual results. The proposed amendments

should, therefore, be read together with proposed Section (1F)which states

The Commission sholl, to t'acilitote public information, estoblish o

mechonism for live streoming of results ot polling stations, and the

results streomed shall be t'or public informotion only ond sholl not be

the basis for o declarotion by the commission.

This provision is particular understood by us to want to bring clarity and

uphold the provisions of Section 44 (3) that technology used must be simple,

accurate, verifiable, secure, accountable and transparent. The citizenry's

fundamental political rights under Article 38 are encapsulated in the
principles of free and fair elections in Article 81(e) and IEBC's obligation to

conduct elections in a simple, accurate, verifiable, secure, and accountable
and transparent manner as stated in Article 86 of the Constitution. A sure

way of ensuring this is by making sure that the Kenyan public is accessible to
results of the election as they are announced at the respective polling

stations and at the Constituency tallying centres. To strengthen this
provision, we suggest an amendment to proposed section 39 (1F) as follows

The Commission sholl, to facilitate public informotion, estoblish o
mechanism for live streaming of results at polling stotions, by the

medio, ond while the results streomed shall be for public informotion
only and sholl not be the bosis for a declorotion by the commission,

the commission shall hove the discretion to investigate and determine

ony mojor discreponcy between such streomed results ond the officiol
verified results in lts possesslon before making o final declorotion, and
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tn so dotng it shall be under oblryatton to explarn the couse of such

drscreponcy to the public.

Further, as a way of ensunng the rntegnty of the manual result and

hence rts supenonty over any other result, we propose that there
should be a provrsron under thrs section for all agents of any

candrdate to keep a copy of the frnal result form, that has been duly
srgned by all partres and stamped by IEBC and for vertftcatton
purposes, wrth IEBC keeprng the original of the form, tn case of a

dispute ansrng as to the actual announced results

5. On the other hand, we would like to drffer with the proposed amendments
to sectron 83 of the Elections Act are unconstrtutronal and upset Artrcle 2(4),

10, 38, SL and 85 of the Constrtution The proposed amendment wtll requtre
persons who frle an election petrtron to prove not only the non-complrance

wrth the prrncrples set out rn the Constrtution but that such non-compltance
affected the results to make an arguable case before the Supreme Court.
Whrle makrng rts ruling, the Supreme Court rmportantly observed that

the results of on electton tn terms of numbers con be overturned tf o
pettttoner con prove thot the electrcn was not conducted tn complonce
wtth the prrnaples lotd down tn the Constttutton ond the opplrcoble

electorol low. Never has the word 'OR' been grven such o powerful
meo ntng?

An electron rs such a crrtical process tn Kenya and provldes the srngle most
rmportant way of Kenyans exercisrng therr soveretgnty as provrded by Artrcle

2 of the Constrtutron that provrdes that the people may exercrse thelr
sovereign power, erther, drrectly or through therr democratrcally elected

rep rese ntatrves. IEBC being the responsrble rnstrtution to oversee electtons

that ensure that Kenyans exercrse thts power through free, farr and

transparent elections, must therefore be held to hrghest levels of rntegrtty

and the process of electrng leaders must be beyond reproach Thts provtston

thus should be upheld to ensure that not only the fresh electrons ordered by

the Supreme Court but also subsequent electrons are held by thrs htgh level

standard, to ensure that the IEBC and by extension the polrtrcal leadershrp
gains the trust of the people of Kenya

t
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We belreve that the worry that tnforms the foregorng provtston ts well

captured rn the rntroduced Sectron 81 (2) whrch captures the provrsrons of
Section 72 of the lnterpretation and General Provisions Act (Cap 2) whrch

states as follows:
"Sove os 6 otherw$e expressly provrded, whenever o form s prescnbed by o
writen low, on instrument or document whtch purports to be tn thot form
sholl not be votd by reason of o dewoton therefrom whrch does not offect
the substonce of the rnstrument or document, or whtch rs not calculoted to
mrsleod."

6 We would lrke to also drffer wrth the proposed deletron of sectron 29 of the
Electrons Act as rt negates the requrrement for a presrdential candrdate to be

nomrnated solely by the members of his polrtrcal party. The Constitutron
under Article 38 underscores the polrtrcal party as a basrc rnstrtutron through
which Kenyans exercrse therr polrtrcal rrght and as such thrs cannot be

substrtuted rn any way. The provrsron for politrcal party (meaning the legally
recognised membership of that party) nomrnatron of a presrdential

candrdate should be upheid. Whrle there rs provrsron of rndependent
candrdates, progressrve democracres organrze around politrcal partres, which
sell therr agenda to the electorate during campargns to wrn the mandate to
govern. We should therefore not lose the garns so far, by'seekrng to destroy
the polrtrcal partres rn Kenya by drsempowerrng them. We should rnstead

nurture and strengthen Kenya's nascent polrtrcal party system as the
marnstream mechanrsm for canvassrng for electrve offices.

CONCLUSION

As we conclude, we would lrke to rerterate that contrary to oprnron that has been

shared, Parlrament has a responsibrlity of ensuring that the fresh electron, as

ordered by the Supreme Court on November L 2017, rs not rn any way affected by
a myriad of problems that were seen rn the invalidated electrons, because of
legislative gaps that could easrly be explorted from erther srde of the polrtrcal

drvrde. lndeed, by pointrng out as to exact rllegalrties that led to the rnvalrdatron,
the Court by vrrtue of rts rulrng, provrded parlrament, as the legrslatrve arm of the
government, to cure those hitherto unforeseen challenges expenenced rn electron
results tallyrng and transmrssron We would therefore lrke to take thrs opportunrty
to appeal to the opposrtron srde rn government to play lts role rn thrs process, as

duly elected members of parlrament, already sworn rn as such, and earnrng salary
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by virtue of the same, to ensure that the laws that we do get wtll ensure the
country gets a credrble election. lt must be pornted out that whtle many Kenyans

are trred of the polrtrcal posturrng that has led to undue anxtety, mtnortttes and

marginalised communrtres rncluded, ma1onty would wrsh that thts issue rs dealt

with frnalrty so that they resume normal lrfe. As tt stands now, it ts actually these

communrtres, who because of therr low soctoeconomrc and politrcal status, who

are bearrng the greatest brunt of the polrtrcal standoff rn a stallrng economy. Lrfe ts

qurckly becomrng unbearable and this must be arrested sooner than later. Frnally

we would also like to urge the Jubilee srde of parltament to reach out,
drplomatically to the opposrtron so that together they agree on laws that wrll serve

thrs country not only on 26th October 2017, but for many years to come Thls

country belongs to all of us, and laws are not meant and should not be meant tp
serve one sectton of the socrety because expenence tells as they do not.

Thank you

For more rnformatron contact

CENTRE FoR MI NoRITY RIGHTS DEVELOPMENT' CEM I RI DE
Nyang'ori Ohenjo
Programmes and Administrative Advisor
Langata Rd, 132 Dam Estate, Nairobi, Kenya

Cell: +254 7O77O5 620 www.cemiride.or
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Stephen IC Cheboi
National Chairman
C.C l. Clerk Senate
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Counci! ol NG

L-

Nyayo House 6th Floor

P.O Box 5798 Nairobi - 002fi)
rorOf

l|orklnginpannershipswithstakeholdersforPeaceandsustainableDevelopmel,linKenyo.
Ref: NCN/17109

Gi V 3Oth September 2017

TO:
Clerk National AssemblY

Parlioment Buildings

CLE
oFFlCE

Dear Sir/Madam'

RE RESE T,4.TIO FVI wso LECT NA AM DME TSB L20

The above subiect refers:

The National council of NGos appreciates parliament and senate for good work to the country'

We wrsh to inform you that we shall be ready to present our views to the joint committee of

Natlonat Assembly and senate receiving views on Electlons Amendments blll' 2017'

We ask that we be granted the opportunity to the same to the joint committee'

The Narional council of NGos is an umbrella body that brings together registered NGOs

in Kenya, we work with stakeholders to Peace and sustainable development' Our

Membpr Organizationr optrrate across the country to serve the citizens in various

sectors of the economy. We champion key values of probity, transParency'

accountability and goocl governance amonS our membership as we serve the Kenyan

people. we have mandate of self regulation of NGOs sector as we strive to build the

capacity of our member organization and intervene on policies for an enabling

environment in our work as we Complement Government efforts in development.

we take this opportunity to re-affirm our total working closely with National

assembly and senate and other areas where our participation could be necessary and

more so on areas of sharing views around bills/ laws being developed by the national

assembly and senate, through this letter we further request sharing session with the

clerk of the houses. We look forward for your positive resPonse'

Kind regurds,

i nrn[T /u1

\]
(.K S

L

AL LINUoc L

F
0 7 218{39 2t
0722{50799

r.u.lt a.tr'ntrl'r're

Tcl;020 2211? 61

Rox2275-001s $



mt rd hnps //marI parlrament go. ke/h/pn n tm essage'rd = l 6 8991&rz= Africal

clerk@parliament.go.keZimbra

INTENTION TO PRESENT VIEWS ON THE PROPOSED ELECTION ACT,
AMENDMENTS 2017

From

Subject

To

Cc

: NGO COUNCIL OF KENYA
< ngoscouncilofkenya@gmail.com >

: INTENTION TO PRESENT VIEWS ON THE
PROPOSED ELECNON ACT, AMENDMENTS 2017

: clerk@parliament.go.ke

: csenate@parliament. go. ke

Sun, Oct 0L,2017 09:14 AM

n ? r]nT 201i

CiEIIVE J
TO Clerk
National Assembly and Senate
Parliament Buildrng.

CLERK'S OFFICE
Dear Sir/Madam,

Thrs is to led you know that we wrsh the present our views on the proposed, the

Election Laws (Amendment) Bill, 2017 ano Election offenses Bill, zotz.

we shall apprecrate meetrng the Jornt commrttee of Natronal Assembly and senate to present our vrews on
the same.

The National Council of NGOs exist to preserve,strengthen and promote voluntary
action in pursuit of a just, equitable and sustainable development in Kenya. We
provide overall Leadership to the NGOs/CSOs Sector. We Champion key Values of
probity, Transparency, Accountability,Justice and good governance in the society.

We do have mandate to build capacity of our NGOs and other CSOs,we intervene on
policy issues and represent the Charity Sector in Kenya.

Kjn[fugar[s.

Sephen K Chebor,

Nationel Chairman.

t2

Ite /Vatrbaa/ Cbuacrl of ,VGOs

02/10/20t7. t0
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I
https://rna il. parliament.go. ke/h/printmcssagc? id= I 6899 I &tz=A tiica/N

Tel: + 254(0) 2o22tt7 6t I +254(0) 721, 843 924 I + 254 (O) 7 22 45O 794 I
+2s4( 0) 73329a969

e-mair:nOoscouncilofkenva@omail.com or noosnewsinkenva@qmail.com

The NGOs Council of Kenya exist to preserverstrengthen and promote
voluntary action in pursuit of a just, equitable and sustainable development
in Kenya. We are establashed under section 23 and 24 of the Non-
governmental Organizations Co-ordination Act of 1990 (Laws of Kenya)
with a mandate of self Regulation. Capacity buildino and policy intervention
for the NGOs Sector. We provide overall Leaderchip to the NGOs/CSOs
Sector. We Champion key Values of probity,Transparency,
Accountability,justice and good governance in the society. We exist to build
capacity of our NGOs and other CSOs,we intervene on policy issues and
represent the Charity Sector in Kenya.

Uln ptoudly elebrate 22 luears of orrts&anding charitaile cp,mmuniU
ser?r'ce in kenya and Aftica.L

2 02\0t20t7. 10.42



1. OFFICE OF THE CLERK OF THE NATIONAL ASSEMBLY

PARLIAMENTARY SERVICE COMMISSION 1ST FLOOR,

MAIN PARLIAMENT BUILDING
NAIROBI

2, OFFICE OF THE CLERK OFTHE SEN ECRE-TARY

PARLIAMENTARY SERVICE COMMISSI

t, NAIROBI
0 6 ocT 2017

CLlr,nI(8 OEFICE
0. 1

RE: IUBILEE PARTY MEMORANDUM ON AMENDMENTS TO

MAIN PARLIAMENT BUILDING
A,SSEMBLY

EGEIVE t.-..\

ll \i
U

r

Jub itee

ELECTION LAWS

A. INTRODUCTION

1. This is a written memorandum on behalf of lubilee Party in response to the

invitation by the foint Select Committee on Election-Related Laws to submit views

regarding the Election Laws (Amendment) 8il1 (National Assembly Bill No. 39 of

2017) and the Election Offences (Amendment) Bill (National Assembly Bill No. 38 of

201n.

2. As we understand the two bills, The principal object of the Election laws
(Amendment) Bill (National Assembly Bill No. 39 of 2017) is to amend the

Independent Electoral and Boundaries Commission Act, 2011, the Elections Act,

2011 (No. 24 ot 2011), and the Election Offences Act, 2016 (No. 37 of 20L6) to provide

for the proper conduct of the affairs and business of the Independent E1ectoral and

Boundaries Comrnissiory and for effective management of elections.
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3. On the other hand, the principal object of the Election Offences (Amendment) BiIl

(National Assembly Bill No. 38 of 2017) is to amend section 14 of the Election

Offences Act, 2016 to ensure that the section conforms to Article 35 of the

Conshtution. Article 35(1) (a) provides that every cttizen has a right of access to

information held by the state. Article 35(3) further provides that the state shall

publish and publicize any important inlormation affecting the nation. The Bill seeks

to delete subsection (2) of section 14 which limits the right to access to information

held by the State as specified in that Article during the election period.

4. The said amendments are also necessary in light of the judgement of the Supreme

Court arising from the recently concluded Presidential Election Petitron where the

court identified certain areas of the law that require improvement. The court went

further to state as follows at paragraph 402 of the Maiority iudgement:

"Our juilgment is also simplq anil in our oieu clear anil underctandable.

It ought to leait IEBC to a soul-seatching and to go back to the dtauting

board. If not, this Court,whmeoer calleil uoot to ailiuilicate on a similar
ilispute uill reach the same decision if the anomalies remain the saflre.

J
irresoectioe o 7l)ho the asoirants mau be. Consistenca and fiilelitu to thef
Constitution is a non-to ao ering commitment this court makes."

5. In view of the sard Pronouncement, we firmly believe that the proposed

amendments are not only necessary but of critical importance. Due regard must also

be given that the Supreme court decision is a first of its kind in Africa and only the

5u in the world. AII institutions that play a role in managing the electoral Process

must therefore exercise maximum patience and a willingness to navigate through

the process in a manner that strengthens our institutions and provides solutions to

the novel challenges that conJront us over the next few weeks.

6. We nevertheless have proposed some amendments to the two bills under

consideration which are set out in the executive sufiunary attached hereto. Our

submissions are thus as follows.

B. IEBC ACT NO 9 OF 2011
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7. The Chairperson of the IEBC rs the official returning officer for presidential elections

pursuant to Article 138 (10) and 39 (D) of the Elections Act. As such, only the

Chairperson may declare the final results in a Presidential election. Article 259 (3b)

of the Constitution provides:

"any reference in this Constitution to a State or other public office or officer,

ot a person holding such an office, incluiles a reference to the petson acting

in or othenaise performing the functions of the olfice at any particular time;

8. This provision o( the Constitution contemplates the role of a successor in State or

public offices. It is noteworthy that the Chairperson of the IEBC is a state officer

within the meaning ol Article 260 of the constitution and the IEBC is a Comrnission

and the Chairman is therefore a State office within the meaning assigned under

Article 248.

9 Should there be a vacancy in the office of the Chairperson of the IEBC, the law as it

is currently does not provide any succession procedure regarding who would

perform the above unique role of the Chairperson before a new Chairperson is

appointed. It is also noteworthy that the process of appointment of a Chairperson of

any Commission isn't straightforward and such a lacuna especially during an

election year would throw the country into an unprecedented crisis

10. Authority assigned to a State officer under Article 73 of the Coflstitufioz is a public

trust to be exercised in a way that is consistent with the objects and principles of the

Constitution and demonstrates respect for the people of Kenya Good gooernance is

one of the key National Values and Principles that guide all public and state officers

in Kenya. Having an effective succession plan may be termed as one of the main

principles of good governance not just for independent commrssions such as the
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IEBC, but also any other statutory body, rnstitution or organization within the

Repubhc.

11. Parliament is duly mandated by the Constitution under Article 94(3) and (4) to

consider and make amendments to the Corstitution as well as make laws. The

National Assembly und.er Article 95 (5) (c) exercises oversight of State organs. In

exercising this oversigh! the National Assembly is then expected by law to ensure

that state organs operate within the Provrsions of the alorementioned Articles 10, 73

and 259 of the Constitution.

Sectiotr 45 of the lnterpretation and General Proaisions Act provides that:

" the pouters anil iluties of holder of office zohere a witte lau confers a iluty on the

holiter of office as such, unless d contrary intention tppears, the power may be

exercised and the iluty performed by the person /or the time being holding that

office."

L2. The import of thrs section then covers the role of the vice Cha.irperson of IEBC in

the event that she/he succeeds the Chairperson and holds such office as is covered

in the proposed amendment

Amendment to Section 6 of no 9 of 2017

13. The intentions behind the amendments to this section are the same as the ones

above. It is important to add however that the requirement for the Chairperson of

the IEBC to be a person who is qualified to hold the office of judge of the supreme

Court under the Constitution has been amended to include diversity in terms of

professional qualifications. The person contemplated in the amendment for

Charrperson requires at least 15 years' experlence in seven diverse backgrounds

ot
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amongst other qualifications. Parliament in exercise of its roles is tasked with

promoting inclusiveness, equity, equality.

14. Diversity rn qualificahons for public officers such as the office of the IEBC

Chairperson may be seen as one of the ways it effectively exercises this function.

Parliament manifests the diversity of the nation, rePresents the will of the peopie,

and exercises their sovereignty (Atticle 94 (4) of the Constitution)'

Amendment of the Second Schedule to No. 9 of 2011

15. The quorum for the conduct of business at a meeting of the Commission shall be at

least five members of the Commission as per the current provision. e*icle 250 (1) of

the Constitution provides that each commission shall consrst of at least three, but

not more than seven, members. In this case, the requirement under the current law

that the quorum for conduct of business be ftve members of the IEBC is ill thought

out. The assumphon that the Comrnission will always have the Constitutional

maximum oI seven members is flawed and lacks basis In the event that there are

less than seven IEBC Commissioners in total in future or even where for reasons

unknown the Commission may not reach the number of five then the Comrnission's

operations would be criPPled.

16. This is a clear contravention of the will of the people of Kenya who have a right to

exercise their political rights under Article 38 and particularly that of universal

suffrage and free expression of the wiil of the electors. It is lmPortant to appreciate

the unique role of the Comrnission rn conducting or supervising referenda and

elections tnder Article 88 of the coflstitution. A failure of the IEBC to make

decisions, hold meetings, pass resolutions etc. due to this unreasonable quorum

demands is in clear contravention of the Constitution and an obstacle in the

furtherance of the people's will and Constitutronal rights. Parliament must then

5lPage



enact legislation to cure such defects as mandated more-so noting that the people of

Kenya may exercise their sovereign power either directly or tfuough their

democratically elected representatives (Article 2 of the Constitution).

C. ELECTIONS ACT NO 24OF 2071.

Deletion of Section 9 of No. 24 of 2011

Amendment of Sections 39, M and, deletion of tl4A of No. 24 of 2071,

17. Due to confusion as to the exact mandate of the Commission under the above

provisions, there was a lot of litigation on these issues before the genera.l election.

18. The Court of Appeal in the case of Indepmdent E lectoral €t Boundaies Commission

a MainaKiai, Khelef Khalifa. Tiroo Kitltt. Att o lfi eu - Gener aI. Katib a I ns titute €t

J
Coalition for Reforms tt Democracu [2 01,71 eWR, declared the law to be as follows;

"lt cannot be ilmied that the Chairperson of the appellant has a

significant constitutional role uniler Sub-Article Q0) of Article 738 as the

authoity zoith the ultimate manilate of making the ileclatation that

bings to finality the presiilential election ptocess. Of course before he

makes that declaration his role is to accarately tally all the tesults

exactly as receioed {tom the 290 returning officets country'wide, zoithout

aililing, subtracting, multiplying or ilioiiling any number contained in the

tuo /orms f'rom the constituency tallying center.-A-gry- tterficg$on--o!

confirmation is anticiD4teil. it has to date onlu to confirmation and

aeification that the candiilate to be ileclared elected rresiilent has met

the threshold set uniler Article 738 l. bu fecelains more than half of all

the ootes cast in that electio n: and at least noentu- fioe oer cent of the

ootes cast in each of more than half of the counties."
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19. As contrasted with the above, the findings at Paragraph 293 of the Majority

judgment in Raila odinga anil Another as IEBC anil 2 others [201.71 the supreme

Court stated that: ,nve haoe alreaily helil that zoe finil little or nothing ia this

ilecision to suggest that, by iteciiling the raay it ilid, the Appellate court restrained

or bareil the lst Resporlilent ftom oeifying the results before ileclaitg then, or that

it uas relieaing the former the statutory ituty of electtonically transmitting the

results. What the 2"d Responilent toas baned from iloing by the Court of appeal and

High Court was to oary, alter or change the results relayeil to the National Tallying

Centre ltom the polling stations anil constituency"-

20. From a reading of the above paragraph of the Supreme Court, it is clear that the

Commission is supposed to verily results before releasing them and also

electronically transmit them. Electronic results are generated from a manual form.

Parliament seeks to then ensure that the Commission , in the course of

lransmission of presidential election results transmits both the manual and

electronic results to ensure accuracy as is required by the law and also by the

supreme Court standard. The position taken by Parliament above is in line with the

opinion of Justice Njoki Ndungu in her dissenting oprnion in t}te Raila oilinga 201'7

case under paragraph 161 where she states:

Article 39Q) (C) nanilates that fot purposes of a presidential election, the

Commission shall electronically transmit, in the prescibed form, the

tabulated results of an election fot the President lrom a polling station to

the Constituency tallying centte. Technology houeoer, per Section M, is

used SIIBIECT to the prot;isions of the entire section, meaning, that thete

are prerequisites to be met, before technology can be employeil '

Parliament utas keen to introiluce conditions preceiling the use of

t echno I o gy in electi ons."
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21. Further we would cite Court of Appeal case No. 258 of 2017 in National super

Alliance o{AS,4) Kenua as Indeomilent Electoral and Boundaies Comfi|rss10n. The

Attotneu General€s lubilee Partu of Ketua: The appeal arose from a perition fi.led by

NASA in the High Court seeking orders that would essentially rcpeal Section IMA of

the Electiotts Acf which makes provision for a complementary mechanism. The

essence of the decision isset outat paragrapls 22,23 and 27 of the judgment

which is set out hereunder in extenso:

"[22] ln our corsiilereil oieu, the High Court iuilges properly appreciated

the meaning ol Section 44A tohen they posited as follows at patagraph

80-82 of the impugneil luilgment;

"80.A plain interpretation of sectiofl 44A shotos that the

Iegislature intended the establishment tf a mechanism that is

complementary to the one set out in section 4 of the Act. The system

uniler section tl4 is an integrateil electronic electoral system that enables

biometric ooter registration, electtonic ooter iilentification and electtonic

transmission of results. It places emphasis on the use of technology.

81.1n the Concise Oxforil English Dictionary, Oxforil Unioetsity

Press, T2tnEdition 2011, the uord Comoletnentaru "Means formiflca

complement or addition... combining in such a uay as to form a complete

zohole or enhance each othet/' u:hile complement nreans "A thing that

contributes extra |eatures to something else so as to enhance to improoe

it..." that being the plain and literal meaning of the uoril complementary,

our aieus is that section 44A of the Act presupPoses a mechanism that u:ill

compliment, adil enhance or improae the mechanism already set out ia

section M of the Act.

J
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82.1t follotos therefore that the complimentary mechanism in section lM A

neeil not be similar, same, akin or parallel to the one set out in section

114 of the Act. All that is requireil for that mechanism is that itshould adil

to or iffiplooe the electronic mechanism in section 1M of the Act. But at the

same time, be simple accrrate, aerifiable, secare, accountable and

ttansparerrt. It shoulil alloza the citizens to fully exercise their political

ights under Article 38 of the Constitution. This complimentary

mechanism only sets in zohen the integrateil electronic system fails"

[23]Counsel for the appellant urged us to consider the Hansaril report ott

the detailed debate on the amenilmert of section M A u:hich in his oieut

moisaged an electronic backup and not a manual register uhich in his

aiew toas alt*natioe anil not complimmtary. To us, the plain and literal

meaning of a complimentary mechanism zt:hich usas enaisaged was a

syston that zooulil ensure no eligible aoter uho is registered utas left out

of aoting because the aoters biometrics could rutt be identified or the

results coulil not be transmitted because of an electronic failure of a

systeft, as enshined in Article 38 (2 anil (3) o/ the Constitution. It is

cott ttofl grourril that eaen the best technology can fail; it uas also

admitted that in the conduct of the 2013 general elections it largely failed;
it can also be intetfered uith through ciminal and human elements; for
these reasons ue sought to knous, from counsel for the appellant uhat

uoulil happen if technology faileil in the process of ooter identification

and result transmission anil it resulted to sotne aoters being

disenfranchised. Sadly, counsel did not proaiile a solution that would be

in line uith the prooisions of Article 83(3) which prooides;

"Ailministratioe alrangetneflts for the registration of ooters and the

conduct of elections shall be designeil to facilitate, and shall not deny an

eligible citizen the ight to aote or stand for election"
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[27]Mooing au:ay from the expeiences of the 20L3 general election and in

order to improae on electoral prccess, the Legislature ilirected under

Section 1I4A of the Elections Act, that IEBC do ileztelop a 'complenmtary

mechanism'. This came in the form of the enactment of Regulations 69, 82

and 83 so as to operationalize the proaisions of the said section IMA

uthich in tum is supposeil to gioe full effect to the prooisions of Article 38

(2) (3) and 8L, 86(a) anil 87 (7) of the constitution. There uas no allegation

that the complementary procedute in the aforesaid rcgulations

contrailicteil the proaisions of the Constitrttion. Therefore, iust like the

learned tuial judges of the High Court, we ilispose of the grounds of appeal

challmging the proaisions of the aforesaid regulations 4s a non- startet

as the greatest ilanger lies in withilruuing those regulations that are

supposeil to back electronic oot* iilentification and result fiansmission

and thereby leaaing IEBC u:ith tto altetnatioe fall back system of ensuing

the ilictates of the Constitution are fulfilleil in the charge of its mandate.

In so doing use underscore the fact that the IEBC has a constitutional

duty of balancing all the ights anil etsuing all ooters, especially those

uhose biometrics are flot be picked by KIEMS are accorded an

opportunity to aote if they are genuinely registereil ooters uho can be

traced from the register of ztoters anil uho can be iilentified by their

identification card or passport."

22.The amendment to Section tM seeks to brlng clarity and uphoid the provisions of

Section u (3) that technology used must be simple, accurate, verifiable, secure,

accountable and transparent The citizeruy's fundamental political rights under

Afiicle 38 are encapsulated in the principles of free and fatr elections in Article 81-(e)

and IEBC's obligation to conduct eiections in a simple, accurate, verifiable, secure,

and accountable and transparent manner as stated in Article 86 of the Constitution'
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23. The majority decision in Raila Odinga 2017 stated:

"13921Haoing takm note of Mr. Nyamodi's submissions, zahich appearcd

to suggest that IEBC hail put in place a complimentary systefi for the

transmission of results; a systefi that uas neither simple nor knou.tn to

the petitioners, we hereb! ilirect that in conducting the ftesh election

IEBC must put in place a complementary systetn that accords with the

prooisions of Section  aA) of the Elections Act. It goes uithout saying

that such a systefi as held by the High Court, in the case of the National

Supet Alliance (NASA) Kmya o. Thc Inrlepenilent Electoral anil

Bounilaries Commission €t 2 Others, only comes into play ushet

technology fails."

24. Tfuough the amendment to Section tl4 A, Parliament seeks to ensure that the IEBC

complies with the Court's findings by putting in place a complementary system for

identification of voters that is simple, accurate, verifiable, secure, and accountable

and kansparent in line with simple, accurate, verifiable, secure, and accountabie and

transparent Arh'cle 38 of the Constitution

Amendment of Section 83 of No 24 of 2011

25. We draw the attention of Parliament to a letter dated 11h September 2011sent to our
advocate on record by the Registrar of the Supreme Court. Attached to the letter was

a ruling also dated 11h September 2017 which, at the material sections, states as

follows?

"[1] This court gaae its ruling on the 28th August 2077 partially allowing
the Petitioners Notice of Motion Application dated 25ttl August 201-7,

tohich sought scrutiny of ootes anil technological materials. At paragraph

[321 anil [34] of the Rulins, the Corrt made reference to Rule 33 of the

Elections arliamenta and Coun 201-3

tohich haoe since been rmoked,
Elections Petition Rules
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[2] We haae noteil that ue inadttertent lu cited the reoealeil Rules of 2013

hrstead of the Elections (Parliamen taru anil Countu Electiond Petition

Rules 2017. ln that regaril, anil in exercise of the pouers conferred to this

court by Section 21 (q of the Supreme Coutt Act (Act No 7 of 2071-), we

hereby conect the enor on record anil orilet a ileletion of the rcference to

Rule 33 of the Elections (Parliamentary anil County Elections) Petition

Rules, 2073 and replace it with Rule 29 of the Elections (Parliamentary

anil County Elections) Petition Rules, 201-7...

[5] By oirtue of this order, the Ruling ilateil 28tt' August, 2017 is

accorilingly ammileil anil the correction shall constitute part ol the

Ruling of the Court."

26. In view of the fact that the aforesaid ruling was made without hearing any of the

parties a full 14 days after the hearing had ended and whilst reasoru for the decision

were still pending, we feel compelled to make the following observatiors:

i) The ruling underscores the inbuilt mechanisms our system of law makes

available to decision makers for purposes of making corrections or rectifying

errors that on the face it, appear to have been made without malicious or

crtmtnal intent. Indeed , the aforesaid Section 21'@) of the Supreme Court

which is cited in the ruling as the source of its jurisdrction states as foliows:

'nVithin fourtem ilays of ilelioery of its juilgment, ruling or otiler, the Court

ffiay, on its ozan motion or on application by any party uith notice to the

other ot others, correct a ooers icht or cleical efior of comoutation or other

efior aoaateflt on such ent. rulins or order anil such correction shall1

constitute bart of the iudqnm rulins or oriler of the Court."

ii) The principle underlying enactrnent of the said section ts essential given

human imperfection and prochvity to make errors which would explarn the

fact that numerous other statutes contain similar provisions including,

without limitahon, the following:

a) Section 99 of the Civil Procedure Act which states that :

Cleical or aithmetical mistakes in judgments, ilecrees or orders, ol ertors

aising thercin f'rom any accidental slip or omissiofl, may at any time be
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t,

conecteil by the court either of its own motion or on the application of

any of the parties."

b) Rule 35 0f the Court of Appeal Rules wtuch states as follows

"Corection of erors
(7) A cleicat or aithmetical mistake in any iudgment of the Coutt ot any

enor aising therein ltom an accidmtal slip ot omissiofl may at tfly
time, whether befote or after the iudgmmt has been emboilied in an

oriler, be corrected by the Court, either of its own motion or the

application of any intetesteil petson so as to giae effect to uhat the

intention of the Court uas when iudgmmt usas gioen.

(2) An oriler ol the Court may at any time be conecteil by the Court, either

of its own motion or on the application of any interesteil person, iJ it
does not corresponil taith the iuilgment it supports to embody or,

uhere the judgmmt has bem correcteil uniler sub-rule (1), tttith the

juilgment as so corected'"

c) Section 346 of Criminal procedure code wtuch states as follows:

"The court may at any time amend a defect in substance or in.form in

an order or utarrant, anil no omission ot elror as to the time and place,

and no ile in form in an order or uarrant qioen under this Code.

shall be held to reniler ooiil or unlazo ful an act done or intended to be

done oirtue of that order or warrarTt. proaiiled that it is therein

meatione| or nay be infeneil thereftom, that it is /ounded on a

conaiction or juitgmmt, anil there is a oaliil conaiction or iudgment to

sustain it. "

d) Section 382 of Criminal procedure code which states as follows:

Subject to the prooisions hereinbefote containeil, no finiling, senteflce

or order passeil by a court of competent juisiliction shall be teaerced

or altereil ot appeal or reaision on account o,f an ettor, omission or

inesulaitu in the comalaint. su,rrt|ons. u)atrLflt, charse,

clamation of ent or other ceedin be ore or dui
the trial or in ana inquiru or other proceedinss uniler this Code, unless

Iure of iustice:the erro ofl, lSStOfl Or fife laitu has occasioned a fai
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Prooided that in iletermining whether Afl error, omission or
inegulaity has occasioneil a failure of iustice the court shall haoe

regaril to the question uthether the objection could and should haoe

been raised at an earlier stage in the ptoceeilings.

Substance over form

27. At paragraph 362 of the Majority judgement, the Supreme Court acknowledges

and/or accepts the fact that there is no specific requirement or provision of law
that requires forms 34A and 34B to have watermarks, serial numbers or indeed

any of the other security features that played such a significant role in the

scrutiny report and ultimately in the courts' majority decision.

28. The findings of the scrutiny report, which was presented to partles at the tail end

of the hearing and which did not receive sufficient scrutiny given that the parties

were only granted an aggregate 15 minutes each to submit on both scrutiny
reports, has however now come under sharp focus for the following reasors: d

D The court received, from IEBC, certified copies of all 40,883 lorm MA's,29-l
form 34B's and 1 form 43C pursuant to the provisions of Section 12(2) of the
Supreme Court Act which states thal: "The Independent Electoral and
Boundaies Commission shall, toithin a peioil of forty-eight hours f'rom the
date o/ the seraice of a presiilential election petition, submit to the Suprene
Court certified copies of the ilocuments used to declare the results of the
presidmtial election, incluiling the forms used to announce the results of the
election at the polling station and the constituency tallying centre and to
declare the result at the national tallying centre."

iD All forms 34B's had on 16h Augusl 2017 been made available, by IEBC, for
verification by the public on a portal at: https / / forms.iebc.or.ke/ forrn34b.
Thousands of Kenyans have downloaded and, in the ultimate measure of
transparency and confidence building, verified forms from the said portal
including our results analysis team.

iii) Form 34C was compiled, verified and srgned on 11s August 2077 on the floor
of the National Tallying Centre at the Bomas of Kenya in full view of the
nation and indeed the world in a demonstration of trarsparency that is
almost impossible to improve on.

14 lPage



iu) An analysis of the aforesaid forms submitted to coult Pursuant to section

12(2) of the Supreme Court Act, set out at paragtaph 669 of the Dissenting

Judgement of lady Justice Njoki Ndungu, indicates that there were no

significant anomalies or discrepancies contrary to the impression created by

the scrutiny report.

v) As far as we are aware, there have not been any complaints or rePorts, to

date, that the results announced at polling stations or at constituency tallying

centers varied materially from those recorded in form34A and 34B. This is a

critical issue given the critical role played by announcement of results in the

Constitution of Kenya at Article 86 (b) and (c) which states that:

"(b) the aotes cast are counteil, tabulated anil the rcsults announced

,r1 tl the residin o cer at each ollin statio
(c) the results from the polling statiorrs arc openly and accuately

collated and forrT tl announced the returnin o cet

"i) Nearly all forms were signed by political Party agents who confirmed

numerical accuracy and that the forms were in order from a qualitative

perspective. At any length, failure or refusal to sign forms by agents should

not invalidate results by virtue of the provisions of Regulations 79(5) and (6)

of the Elections ( General ) Regulations which state as follows:

"(6) The refusal or failure of a canilidate or afl ageflt to sign a declaration

form under sub regulation (4) or to tecoril the reasons fot theit

refusal to sign as rcquired under this regulation shall not by itself
inoalidate the results announced uniler sub tegulation (2)(a).

(7) The abserce of a candidate or an ageflt at the signing of a declaration

form or the announcement of results under sub tegulation (2) shall

not bv itself inoaliilate the results announced."

vii) The aforesaid issue is particularly important given the finality of results

announced/declared at the polling station and constituency levels as was

emphasized in the Maina Kiai case , which the Supreme Court has now

unanimously upheld, in the foliowing terms:

" lt cnnnot be denied tlut tlrc Chairperson of tlu appellnnt lus a signifcant

constitutional role under sub-Article (10) of Article 138 as tle authoity zoith the
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ulhmate mandate of makmg tlrc declaraton that bnngs to fnality the presdenhal

election process. Of course before he makes that declaration his role is to
accuratelr tallu all the results exactlu as receioed ftom the 290 returnins
officers countru-wide. without aildi subtractinc, multipluinc or diztiilins
anq number contained in the fiao forms ftom the constituencu talluing center.

If anu oeification or confirmation is anticipated, it has to relate ofllu to
confirmation and oeification that the caniliilate to be declared electeil
presideat has met the threshold set urrder Article 738G), bu receioins more
than half o all the aotes cast in that election: and at least nDerttu- fioe perf
cent of the ootes cast in each o more than half of the counties."f

viii) The Supreme Court also unanimously, albeit more emphatically at
paragraphs 373 and 394 of the Majoriry opinion, restated the importance of
strictly adhering to the Constitution and the laws established thereunder in
the conduct of elections. As regards the import and consequences of deviating
from forms, and in light of the Majority determination that security features
are not a requirement of the law, we believe the law to be as stated rn the
following provisions which the court did not, unfortunately, address at all:

a) Section 72 of the Interpretation and General Provisions Act. (Cap 2) which
states as follows:

Deoiation f'rom forms

Saoe as is otherutise expressly prooideil, wheneoer a form is prescribed by
a witten laus, an instrummt or document which oumorts to be in that
fqm shall ,1ot be ooid brl reason of a deoiation therefrom uhich does not
affect the substance of the instnoneflt ot ilocument, or zohich is not
calculated to mis leail.

b) Section 26 of the Statutory Instruments Act, 2013 which states as follows:

Forms

(1) Where an enabling legislation confers potaer on afly person to
prescibe any form, then unless that person prescibes such form, any

form approoed for the purpose by that percon may be used.

(2) Where anu form has been orescibeil ba or unilet anu lesislation. a
ilocument or statutora instrummt uhich puruorts to be in such form
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shall not be aoid bu reason of anu deaiation there from which does not

i*)

affect the substance thereof or uhich is not calculateil to misleail.

The Constitution itself sets the tone that substance is to take precedence over

technicalities and form at Articles 23 (3)(b) and (c) and Article 159(2)(d)

which respectively state as follows:

Articles 22 (3) {b) and (c)

The Chief lustice shall make rules proaiding for the court proceedings referreil

to in this Article, rahich shall satisfy the citeia that -

(b) formalities relating to the prcceedings, incluiling cotn fle"cemeflt of the

proceeilings, are kept to the minimum, and in oarticular that the court shall.

,recessa entertain roceedin on the basis o lfl rmal do cumentatio

(it) the court, rohile obsertting the tules of natural justice, shall not be

unreas onably restricteil by pro ce ilural technicalities ;

Article 159 d2

x)

2) In exercising juilicial authority, the courts and tribunals shall be guiileil

by the follozaing principles - (il) iustice shall be administered without undue

regard to pro ceilural technicalities;

At paragraph 403 of the Majority decision, the court higtrlights the fact there

wasn't sufficient time to conduct a proper scrutiny or le-count of votes due to

tight constitutional timelines. We set out the said paragraph in full:

"Betzoeen the ilecision in the 2013 Raila Odinga case anil the present petition,

it was a matter of agreeffient actoss Kenya that 14 ilays is not enough fot
parties and the court to fully ileliaer on their rcspectioe ffianilates not

because they cannot (in fact they all haoe) but because there may be the need

to conduct exercises such as a recount of aotes or scrutiny uhich requires

substantial atnounts of time."

29. The Majoriry Judgment of the supreme Court (Raila odinga 2017) pronounced

itself as hereunder regarding section 83 of the Elections Act of 201-1.In fact, it

LTlPage



30. The Supreme Court acknowledged that indeed, the mandate to make laws in

Kenya hes with the Legislature. As such, the legislature as provtde under

Articles 95 anil 96 of the Constitufioz should make laws to not only reflect the

will of the people but in exercise of their sovereign power

31. This amendment to Section 83 is legal and seeks to bring further clarity to the

provision. A provision such as Section 83 is and has been at the heart of election

disputes in Kenya since 2013. It is therefore paramount that it is clear,

unambiguous and most importantly accurate.

Insertion of Section 83 (2)

32. This seeks to introduce the provision of Section 72of the InterPretation and

General Provisions Act (Cap 2) which is reproduced above in full.

33. The issue of electoral forms was the subject of litigation at the Supreme Court

where the Court found itself in a rather awkward position as it was forced to

determine on the validity and intention behind electoral forms. Parliament seeks

to give clarity in exercise of rt Iegislative function under Article 94 arrd 95 of the

Constitution by ensuring clarity of the same through this amendment. This is not

an entirely new provision/ amendment as it has been the existing position in

Kenyan law under Cap 2.

34. Further, this amendment is bolstered by the provisions oI Section 26 of the

Statutory lnsffuments Act,20L3 which is also set out in full above.

35. Further, The Conshtution itself sets the tone that substance is to take precedence

over technicalities and form at Articles 23 (3) (b) anil (c) and Article L59(2)(d)

which respectively state as follows:
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36. At paragraph 403 of the Majority decision, the court highlights the fact there

wasn't sufficient time to conduct a proper scrutiny or re-count of votes due to

tight constitutional timelines. We set out the said paragraph in full :

[483] One other peripheral but important n attel requires our attention;

the timelrame for heaing and determining a presidential election petitiorl

in Kmya. The Court is able to bear all manner of c-riticisms but one uould

be extrenely unfair; allegeil inability to ilelioer on time. Where is that

time? Betuteen the decision in the 20L3 Raila Odinga case anil the present

petition, it uas a matter of agreeftlent across Kenya that L4 days is not

enough for parties and the Court to fully ilelioer on their respectioe

mandates not because they cannot (in fact they all haae) but because there

may be the need to conduct exercises such as a recount of aotes or scrutiny

which require substantial amounts of time. Yet the Legislature ignored

pleas to rethink the timef'rame, It is tifie they ilid so. The reasons for
iloing so are obaious and need no extrapolation here.

37. The above amendments by Parliament seek to make the work of the Supreme

Court easier in its delivery of justice given the rigrd time frames in determination

of presidential petitions.

Insertion of new Section 85A of 2011

38. The Constitution oI Kenya provides that a fresh election shall be held within

sixty days after the determination (Article L40 (3)l after the invalidation of a

presidential election. Following the invalidation of the Presidential elections,

there has been a lacuna regarding procedure to be followed by the IEBC in
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44. Harking to the values set out at Article 10 of the Constitution and rn perhaps the most

cited passage of its Maiority judgement, the Supreme Court, at paragraph 394 stated that
" the greatness of n nation hes in its fidthty to the Conshtuhon and stict adherence to the rule of
lttu, and abotn all, thc lear ol God. The Rule of laru ensures that socb\1 ts gotrcnred on the basrs of
ruIes and not tlu nnght of force. lt oroardes a tranteruork.for orderly and oblectnse relahonslttps

behoeen ahzlns m a countnt."

45. Jubilee leaders have stated more than once that though they firmly disagree with the

Supreme Court judgement, which they believe was deeply flawed, they will respect rts

authority and submit themselves to the fresh election called for by the court and Article
140 of the Constitution.

46. Mass action and demonstrations, at least in the Kenyan context, are the direct opposite

of "orderly and oblechoe relahonshrps "as rhe Kriegler Report and at least one;udge of the

High Court observed when NASA (then known as CORD) called for demorstrations in
2015 to, yet again, force out IEBC Comrnissioners though the law makes more than

adequate provision for theu orderly and peaceful removal.

47. As regards the powers of parliament to make laws, Articles 118 and 119 now requte
parhament to involve the pubhc rn the process of enacring law. Parliament has already

rnvited memorandum from the public regarding the proposed amendments. NASA will
also have opporturuty to rarse whatever concerrs it has with the proposed amendmenLs

tfuough its members of parliament.

48. Further room for orderly engagement is provided for by Section 5 of the Statutory
Instruments Act which deals wrth consultation of stakeholders before the makrng of
statutory inshuments. Demorstratiors and picketing are thus contemplated as the

remedy of last resort. But clearly NASA has no ntenhon of submithng rtself to the

mechanisms established by law for the orderly management of national matters.

49. ln other words, Jubilee is berng asked to cede its parliamentary strength, secured

through a legrtrmate and corutitutional elechon process, and transfer the power, under
tfueat of violent demonstrations, to a ru-le-by-committee or baraza system of
govemance that nerther the people of Kenya nor our constitution contemplated or
sanctioned when the corutitution was passed in 2010.

50. NASA's insincerrty rs demorstrated by the fact that in the 6 months to the 8h August
election, they and other groups filed at least 40 cases rn court by which they sought
amendments or outrlght repeal of numerous sections of electorai law. The most notable
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of tlus cases is of course the Maina Krai case which is m many ways resporsible for the
Majority decision of the Court.

51. The Supreme court cited noncompliance wrth the provisions of Section 39(1) (C) of the
Elections Act regarding verification of electronically transmitted form 34A's as one of
the key reasons for annulhng the elechon, thereby departing ftom the essence of the
Maina Kiar decision in the Court of Appeal where the court had made a majot alteration
rn electoral law when tt struck down Sections 39(2) and (3) of the Elections Act and
Regulation 87(2) of the Elections (General) ReguJations.

52. In the said appeal case, the court declared the law ur terms that: "Of courx belore he

makes that declarafion lus role s to acctrably tally nll the rcsults exactly as reerued lrom the

290 returning olficers counfiy-tode, rurthout adding, subfiacttng, mulhplymg or drud.mg any
nuntber contafied in the ttoo lomts lrofi the conshtuency tallyng center. If anu aerification or
confitmation is anticioated, it has to relate on la to confirmation and o ti n that
the candiilate to be ileclareil electeil ,rresiilmt has met the thresholil set uniler Article
738($. bu receioinq morc than half of all the ootes cast in that election: anil at least
fiDeflt - fioe oer cent of the ootes cast in each ofmore than half of the counties."

53. The followrng is a summary of cases filed in the 6 months leading to the election in
which parties sought the strrking down, wrth varying degrees of success, of electoral
statutes:
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SECTIONS OF LAW
SOUGHTTO BE
REPEALED BY ruDICIAL
ACTION

CASE PARTICULARS STATUS

Sections 2, 6, 7, I and 74 ot
the Election laws
(Amendment) Act 2016

Petition No. 399 of 2076,
Mugambi Imanyara and
Another v IEBC & 3 others

Orders derued

Section 28 of the Election Act,
2011 as amended by Section
10 of the Election Laws
(Amendment) Act,2017

Petition No. 56 of 20-17,

Council of Govemors v
Aftomey General and
Another

Orders denied

Section 10 of the Elections
(Amendment) AcI,20-17

Petition No. 179 of 2077,
Maendeleo Chap Chap Party

Orders denied

Section 39(2) and (3) of the
Electiors Act and Regulation
87(2) of the Elections
(General ) Regulations

Court of Appeal NO. 105 of
2012 Maina Kiai and 2 others
v IEBC and Another

Sub-Sections 39(2) and (3) of
the Electioru Act and
Regu.lahon 87(2) of the
Elections (General )
Regulatioru declared
unconstitutional

Ar acle 777 (7) & Arncle 777 (4)

of the Conshtution
Petition NO. 576 of 2O15

(corsolidated with Pehhon
NO. 148 of 2015) , Andrew
Krphmo Sang Muge & others
v the IEBC and another

Orders granted interprehng
the two Articles of the
Constitu tion

Declaration that Sub -
Sections 43(5) and (6) of
Elections Act are
Unconstitutional

Kericho Petition No. 1 of 2017
as consolidated with Kericho
Petihon NO. 2 of 2017 , Eic
Cheruyiot and another.

Section 43 (5) of the Elections
Act declared
unconstitutional

Part IV of the Elections Act
and Part IV of the County
Govemment Act

Nairobi Pehtion NO. 219 of
2016, Katiba Instutute and
AnotherVAG&Parhament
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Section 3 of the Election Laws
(Amendment) Act 2076

Pehhon No. 47 of 20L5, Okiya
Omtata v IEBC and 2 others

Orders denied

Sechon 22(1)(b) of the
Elections Act

Petihon NO. 767 o12076,
Okiya Omtata

Status unclear

A declaration that Section
t14A of the Elections Act
violates Article 86 of the
Constitution

Petihon No. 16 of 20-17 , Bado
Mapambano Trust

Case still pending

Section t14A of the Elections
Act

Judicial Revrew No. 647 of
2016, CORD v AG &
National Assembly

Orders derued

A declaration that Section
44(8) of the Elecbons Act rs

unconstitu tional

Dr Kenneth Otieno vs IEBC Sechon 44(8) of Elections Act
declared uncorrstitutional

Declaration that Secbon 22 o(
the Elections Act is
Unconstifutional

Joseph Ngacha Kararu vs
Attomey Generai & others

Orders denied

Functional repeal of Section
r14A of the Elections Act by
declaring that election should
be conducted exclusively
tfuough eleckonic means to
exclusion of complementary
mechanism.

Petition No 328 ol2o17 :

NASA vs IEBC & others
Orders denied

t

54. Subsequently, in the iast three weeks, more cases have been filed in court

challenging various sections of law including one in whrch section 11 of the

Parliamentary Powers and Privileges Act, 2017 has been susPended. It is

rncongruous to argue that parliament cannot discharge its constitutional role of
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makmg iar\' \\'Lule other state bodles can challenge, tnod l'or entirel)'repeal

exrstrng Jarvs durrng the sarle penod

CONCLUSION

55. We suuoort the orooosed alrendrnents and invite all Kenvans . includine our

colleagues in NASA. fo take time to read tfuoughthem obiectivelv and in

view of th ue circurnstances that confront us.

Raphael Tuiu,

Secretarv General- Iubilee Partv

J
S d:
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PROPOSED AMENDMENTS TO THE ELECTION LAWS
(AMEN DMENT) Brr-r-, 20t7

1. N,llification of results of an election
The proposed amendment to the current section 83 of the Elections Act will

require a Petitioner wishing to annul any election to prove both non-compliance

with the Constitutional principles and the applicable wdtten law, AND that such

non-compliance affected the result of the election.

In the initial proposal the bill intended to amend section 83 of the Elections Act

by substituting the word "or" with "and" and to read as follows:

'T'{o ebction thall bc ddand to be aoid b1 naton of nouompliaace uith atrl pritten lap
nhiag to that cbction if it appeart that tbe ebction nas coadtcted in accordarn nith the

pnrrciPht laid dot tt ir the Conttitrtion gzi in tbat ntritten lant and that thc nor-compliarce

did ttot afect the ru*lt of tbe ebetiol."

Obiective:. To raise the bar as far as the threshold for nu-llification of elections is

concerned, primatily to accord with intemationally entrenched principles that

election results ought not to be annulled on flimsy or shaky gtounds.

Comment on this amendment

The amendment should be btoadened so as to provide that where there has been

with constitutionai principles and the written law, and

l lPage
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where it rs shown that the non-comphance drd not affect the resuJts substantially.

then the results in question shall not be nullified. The amendment should thetefore

be broadened to read as follows:

'T,{o election shall be declared to be void by teason of noncompliance
with any written law relating to that election if it appeats that the
election- was- subslanti2lly-conducted in accordance with the ptinciples
laid down in the Constitution and in that written law and that the non-
compliance did nptspbstandallyatfect the rcsult of the election."

2. Offences
The Bill introduces new offences on account of farlure ot refusal to sign the

document contarning results, submitting rncomplete document and altering or

falsi$rng a document. The penalty that is proposed under the Bill is imprisonment

for a term not exceedirig five years. It states as follows:

Notwithstanding any othet prouision in this Act or any other witten laq
cet ot te in an election who, in relation to

the prescdbed document containing the resuhs of the election-

a) Kttowingly fails or refuses to sign the docunentl
b) Knowingly fails to complete the documenq or
c) WiIIfuIIy subrnits an incomplete docurnentl
d) Villfully alters or falsifies a document, comtnits an offence and

shall be liable, upon conuiction, to imprisonnent fot a tefln not
exceeding frve years.t'

Obiective: To crimina'lize and impose serious sancoons against persons who

would rnterfere with the process of comp ation of results.

Comments on this amendment

r. There does not sccm to be any lustification fot the application of tlus

amendment to Presrding Officers and Returning Officers only. Ideally,

the section should apply to all Comrnission of6cers who commrt any of
the offcnces referred to rn secuon 6A of the Bill. This wiII ensure that all

2lPaBe



such officers who commit a crime under this secuon could be purushed

under the said secflon.

The new proposal mtends to substitute thc words "a pntding or ntunrng oficer" wtth

"an1 fficcr" which should therefore read as follows:

n6A. Notwithstanding any other prouision in this Act or any othet syritten
1a4 any ofrcer in an election who, in rcIation to tlrc prescribed
document containing the resuhs of the election -

e) laowingly fails or refuses to sign the docwnentl
Q Knowingly fails to complete the docunenq or
g) WillfuIly submits an incomplete docwnentl
h) Willfitlly alters or falsifres a document, commits an offence and

shall be liable, upon conuiction, to imprisonnent for a tefin not
exce e d.ing frive ye ats. "

ii. Having regard to the conscqucnces of thc offences covered under this
secuon, consideration should be givefl to more severe pumshment eg.

Increasing the rmprisonment term from five to ten years.

Section 10 of the Bill cteates a new section 86A immediately after section 86

which provides that:
1) Where, pursuant to Amcle 140(3) of the Constituuon, a presidential elecuon ts

invalidated by the Supreme Court on a petiuon, the Commrssion shall publish a

nouce io the Gazette, wrthin seven days from the determination of the Court-
a) Indicating that the presidential election has been invalidated and that no

candidate has been elected as president;
b) Announce the date for fresh electron pursuant to Article 140(3) of the

Constitution;
c) Publish the names and pohtical parues of the candidates to parucipate rn the

fresh election.

2) The candidates to participate in the fresh election pursuant to Article 140(3)
shall be determrned by the nature of the petition that invalidated the origtnal
election, as follows-

J
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a. !?here the petition challenging the election was filed by the runner-up,
candidates for the fresh election shall be con6ned to the petitioner and

the ptesident-clcct whose election was annulled;
b. Where the petition was filed by more than one candidate who had

parucrpated in the original election, he petitiomng candidates and the

ptesrdent-elect may particrpate in the fresh election;
c. Where the petition was filed by a person or persofls who were not

candrdates in the origrnal election, then each of the candidates in the

onginal election may parucipate in the fresh election;
d. No other candidate other tllan those envisaged in paragraph (a), @) or

(c) shall be eligible to participate in the fresh election.

3) The Commission shall not conduct fresh nomrnations for a ftesh elecuon

pursuant to Arscle 140(3) of the Consfltution.
4) An diglble candidate for an election Putsuart to Arucle 140(3) of the

Constitution may wrthdraw ftom the election by notice in wnting to the

Commission, and-
a) N7here thete are more than two remarning candidates in the election after the

wrthdrawa.l, the elecuon shall proceed as scheduled;

b) 'Where only one candidate remains after the withdrawal, the temaining
candidate shall be declared elected forthwith as the President-elect without any

election being held.

Effect of the new Section 86A

Y Commission to publish in the Gazette within 7 days where invalidation
ofprcsidential election has been ordered by the Supreme Coun;

Y The notice shall indicate that no president has been elected as president,

announce the date of fiesh elections and publish narnes and political
parties of the candidates to participate in the fiesh election;

) Ihe sections defines candidate in the fresh election to include:
o Where the petition is by the Runner up it shall be the Runner-up

and Prcsident elect;
o Petitioning candidates where thete ate more than onel and
o AII candidates who panicipated in the original election if the

petitioner was not a candidate.

4lPage



t end fitthet atnendrnents
Tbe wording oJ thc pmposed rctiott 86A (4) p) au* niou re-considcration.

Corideiry that the pnideilizl cbction precedhg theJntb cbciont nzll haae bm rullfed b1 the

S upreme Cotrt, the q*stion arires as to nthether tbc withdrawal oJonc candidatc fiosld haae thc

cfect of bawry thc rcmaining candidatc drcldled ?ftidcnt-ehct aatomatical! pitho an ebction.

Artich 138(2) pmadcs that iJ tuo or mon candidatu for pnudeil arc aomnatcd, an cbction shall

be held n each nnstittcnn.

IYe prupose an add ional chuc innediatc! aJtcr neion 864 (5)(b) n the Jolhwing wordig
For the avordance of doubt, an election shall be deemed to havc occurred in any

Constituency rf the Commrssion has prouded all tle polling officials and all thc
materal necessary 16 f2cilr6ale the elections and shall not be invalidated by reason of
any votefs not participaUng rn the election.

J
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(lRPP

Republic ol Kenya

Telephooe: *25,1(0)204022000

Email: @i!!E!0@4.a!!e
Websile: $ r..v.o.pp.ot.ke

when replying please quote

Lion Place, 1r Floor

OffWaiyakiWay
P 0 Box 1 

'131 {06t6
SadtCent.e, Nairobi.

L
Ref: RPP/LGM/0I2 (48) Date: 5tr, October, 2017

Clerk of the National Assembly,

Clerk's Chambers,

Mini Chamber, 1st Floor,

County Hall, Parliament Buildings,

P.O. Box 41842-00100,
NAIROBI.

Dear Sir,

RE: PUBLIC HEARING OF THE JOINT SITTINGS OF THE SELECT COMMITTEES OF THE

NATIONAL ASSEMBLY AND THE SENATE ON ELECTIONS LAWS, 2017

This is to acknowledge receipt of your letter Ref : JSCEL/CORR/2O17 dated 2no October, 2017 on

the above subject matter.

Forwarded herein please find Memorandum for submission to the Joint Parliamentary Select

Committees of the National Assembly and the Senate on the Election Laws (Amendment ) Bill,

2017 lrom the Office of the Registrar of Political Parties.

Yours faithfully,

Luc 9u,
R istrar of Politica rties

OFRI'E OTTHE REGISTRAR
{) F l,(rJ.Il'IClt. P.\ R'l IES

JI-EBICS OFIT

0 5 ocl 2n1/

ECI E flVE
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m Office ofthe Registrar of Political Parties-ORPP @ORPPKenya



Telegraphic Address
'Bunge', Nairobi
Telephone 2848000
Fax:2243694
E-mail: csenate@parliament.go.ke

Ms. Lucy Ndung'u
Registrar of Political Parties,
P.O. Box
NAIROBI.

REI'I'BLIC OF KENYA

gt

filhtr zon
'4i,,

Clerk's Chambers
Parliament of Kenya
Parliament Buildings
P. O. Box 41842 -{0100
Nairobi, Kenys.

-.-F-r*.rrt r\B'r?t r r!!

PAR,LIANlIEN:T
OFFICE OF TTIE CLERK OF THE NATIONAI, ASSEMBLY AND CLERK OF THE SENATE/ SECREI'ARY,

PARLIAMENTARY SERVICE COMMISSION

REF: JSCEL/CORR/2O17 DATE: 2"d October,2017
Bt6l5r[,tt OF

a)

Dear
tl - 0c605, ti

RI INVITATION TO A PUBLIC HEARING OF THE JOINT SITTINGS OF
THESELECT COMMITTEESOF THE NATIONAL ASSEMBLY AND
THE SENATE ONELECTION LAWS 201'1.

On 28s September, 2017, the National Assembly resolved to establish a Select

Committee to be known as the Select Committee on the Election Laws,2017 to examine

and undertake public participation on the Election Laws (Arnendment) Bill, National
Assembly Bills No. 39 of 2017.

On the same day, the Senate resolved to establish a Select Committee to be known as the

Select Committee on the Election Laws (Amendment) Bill 2011 . The Elections Laws
(Amendment) Bill, Senate Bills No. 3 of 2017 was committed to the Committee on 28th

September, 2017.

The Select Cornmittees of the National Assembly and the Senate shall hold joint sittings
to consider this matter.

J

The purpose of this letter is to invite you to a rneeting with the Select Comrnittees that is

scheduled to be held on Thursday, 5th October, 2017 in the Mini Chamber, First
Floor, County Hall, Parliament Buildings, Nairobi between 10.00 am and 1.00 pm to
submit your representations on this matter.

Ms. Kavata Musyoka, a Clerk Assistant (07 07 165
(kavata.musyoka@gmail.com), is available for any further liaison on this matter.

Yours

MICHAEL R. SIALAI, EBS,
CLERK OX'THE NATIONAL ASSEMBLY.

J.M. GE CBS,

221)

CLERK OF THE SENATE/
SECRETARY OF THE PARLIAMENTARY
SERVICE COMMISSION.



OMCE OF TTIE REGISTRAR
0F I'0I.ITICAI, P.{ RTI ES

ORPP

oiilce otthe Registrarof Political Parlies-oRPP

Republic of Kenya

L

Telephme: *2[,410)204022000,0i72 28 ]357

Email: !99!!tr1@9l!p or.ke

Website: ww!,/.orpp or ke

ffii;o$60Repx"ny.

L on Place, 1u Floor

ofiWaiyakiVlay
P 0. Box 1131-00606

i,tArR0Br

,l

MEMORANDUM FOR SUBMISSION TO THE ]OINT

PARLIAM ENTARY SELECT COMMITTEES OF THE

NATIONAL ASSEMBLY AND THE SENATE ON THE

ELECION LAWS (AMENDMEIIT) BTLL, zOtV

Submifted by Registrar of Political Parties

5tt'October, 2017



General Opening Statement

The Office of the Registrar of Political Parties (ORPP) participated in the 8h August 2017

General Elections. The ORPP undertook various activilies in the run up to the elections

including;

1, Political Parties Leadership Training in partnership with UN Women & UNDP

2. Monitoring Political parties' nominatlons

3 Development of a manual of promoting gender balance in political parties with Ministry

of Devolution & planning

4. Development of political party strategic plans with IDEA and CMD

5. Member of the Chapter Six Working Group with AG's Office, EACC, CUE, HELB,

IEBC,PSC

6. Stake holder Partnerships and Peace Building Forums (UWIANO platform) with NCIC

and IEBC

7. Elections Security Arrangement Project (ESAP)

8. Elections Technology (lnterfacing ORPP database with IEBC)

9. Election (polling) day activities - Training of the Political Parties' and Candidates' Agents;

and Election Observation al national, county and constituency levels

Submissions on the Election Laws (Amendment) Bill, 2017

The ORPP humbly submits as follows

A. Section 2 of the Bill

Parliament has the powers under Article 250 of the Conslitution to make laws that govern

the composition and establishment of any Commission or lndependent Office.

J
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B. Section 3

It is our proposal that the Chairperson of the lndependent Electoral and Boundaries

Commission (IEBC) should be one who is a lawyer and has mastery of law as the electoral

process is a highly legal process and the Chairperson of the Commission is constantly

interpreting the law in the day to day carrying out of dulies. ln addition to this, one other

commissioner should be a lawyer in order to head the legal committee.

The addition of new subsections 1A and 1B are bringing to the Act what had already been

provided for under clause 6 of Second Schedule to the IEBC Act therefore there is no

objection to this amendment. Please note where the substantive holder of the office is

absent, and the person called upon to carry out the duties and does not have the requisite

qualilications for substantive appointment of the post, the person can be called upon to

perform the duties.

C. Section 4

There are no objections on this as Parliament has power to make laws that govern the

establishment and procedures of any Commission.

D. Section 5

We object to the deletion of section 29 (1) of the Elections Act, 2011. The political system in

Kenya as enshrined under Article 38 and Article 88 (4) (d) of the Constitution underscores

the duty of the political party, through its members, to nominate its candidates for elections.

Under the Political Parties Act, 201 1 political parties are established as corporate entities

with their autonomous structures and party constitutions. All political parties conduct their

own party nomination processes and therefore candidates are nominated by members of

their respective political parties.

The deletion of this section therefore would have adverse effects on the procedure for

nominations as strangers to the party will have power to nominate candidates for the party.

All political parties will then be required to amend their constitutions before the conduct of

the next eleclion to regularize this new nomination procedure.



E. Section 6

F. Section 7 and 8

There are no objectrons to these amendments.

G. Section 9

H. Section 10 and 11

There are no objections to these amendments

Submitted by:-

Lucy K. Ndungu, EBS

Registrar of Political parties

Signature: .

There is no objection to the amendment of section 3g of the Erections Act. However, the
procedure should be clearly ouflined to eliminate any discrepancies

J
we are in support of this amendment as there is need for both quaritative and quantitative
analysis of the election processes and resurts before the nuilification of erecrions.

. Date: f,1 tQ [=tb
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LETTER TO PARLIAMENTARY COMMITTEE SITTING FOR PUBLIC
PARTICIPATION ON BILL OF AMENDMENT OF ELECTORAL LAWS DATE
5&6OCTOBER 2017 MY PROPOSAL AS CHAIRMAN YA AFRICA ART GROUP

1] I Support parliament amend this law, and even to go deeper and and.presrdent can
be sworn in by speaker of natronal assembly deputrzed by speaker of senate, because ,

they are elected by elected leaders and as annotative of arms of government
2] court should only seek advice from .lEBC. rn case of poll malpractice because
election are seasonal.
3l election should not be ever nullified blanketly , only where there was anomaly
because IEBC, had breakdown of poll to 700 voters, that rs where election should be
repeated and transmitted
al judge sitting to hear the case must use krswahih language when deliverrng

judgement because i find mistake happening when delivering .Judgement tn English
example when chref JUstice Hon Malaga calling electron as processes. he was wrong.
election rs not processes and will never be. what ts processes?, rt rs example yvhen
delemonle tarn pineapple in juice, or when krmanr Rugendo turn passion fruits in to
sweet afya lurce or when wanliku turn maize rnto , and flower into ugali
or when computer using processes plarn paper to become document
[a]election are projections of leadershrp, and rt rs event of gamble-ling where there are
winners and losers. rn Kenya we elect 6 leaders, in jack port when you score 6 numbers
you wrn, any dictionary explaining that election are processes should be deleted after all
they are written by human being and can commits errors
5l electronrc transmissron should not be used to determine leader, because if hacker
direct ema-ij traffic of heavy rnternet road to IEBC saver rt will crush. There cafit b!
exch an ge"l6emocra cy Ati8"beva lcrazy
6l Any IEBC presiding officer refusrng to srgn forms should be prosecuted with intention
to stage crisis that can cost tax payer time and money
7l ithere for ask parliamentary commrttee to go back wrth motron tn parhament of laws

and patriotism to be introduced in prrmary sch-ools,cause w$fficingffpercussion of
break down gf]2rs where corruptron rs prlotrng Kenya rn to flight-pass of devalcrazy to
an extent offelecting brll passed by natronal assembly elected democratically by
majority kenyan

wan.;ohr nyamu chairman ya afrrca art group 0722324168

srgn
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EMA CU LTURAL ASSOCIATION

THE POSITION OF GEMA CULTURAI. ASSOCIATION ON THE ELECTION
IIIWSA"T{ENDMENT 2017

IMTRODUCTION
Gema Cultural Association is a duly registered body under the laws of Kenya
as a Society since 2008.Gema believes in a peaceful, cohesive and prosperous
Kenya where all citizens lives as brothers and sisters.

a) THE WIIL OF THE PEOPLE

Gema notes that ArEicle 1 of the Constitution states:
[1) All sovereign power belongs b the people ofKenya and shall be
arercised only in accordonce with this Constittttion.

(2) The people may exercise their sovereign power either directly or
through their democroticolly elected representatives.

Article 38 of the Constitution gives the people of Kenya the right to exercise
their political rights and particularly the rights of universal suffrage. These
rights should never be taken by any institution, including those created by our
constihrtion.

b) MANDATE OF PARLIAMENT

Kenyan people should be able to exercise their right to vote as envisaged in
the Constitution. It is the duty of Parliament to make laws to ensure the right
to vote is enjoyed by every citizen of the Republic of Kenya. If the existing laws
are inadequate, then Parliament is duty bound to amend such laws.

PURVI HSE. WING B, 2ND FLOOR, WESTLANDS.

P.O. Box 6540 - 00100 Nairobi. Tel: (020) 2397163, (020) 4443526

Email: gcakenya@gmail.com
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Article 94(4) of the constitution states t}rat Parliament manifests the diversity
of the nation, represents the will of the people, and exercises their
sovereignty.

Parliament is duly mandated by the Constitution underArficle 9ap) and ft)
to consider and make amendments to the Constitution as well as make laws.
The National Assembly under Article eS $) (c) exercises oversight of Sate
organs. In exercising this oversight, the National Assembly is then expected by
law to ensure that State organs operate within the Provisions of the
aforementioned Articles 10, 73 and 259 of the Constitution.

The Supreme Court in Raila Odinga and Another vs IEBC and 2 others
[20lflacknowledged that indeed, the mandate to make laws in Kenya lies
with the Legislature. As such, the legislature as provided under Articles 95
and 96 of the Constidttion should make laws to not only reflect the will of the
people but in exercise of their sovereign power.

c) INDEPENDENT ELECTORAT AND BOUNDARIES COMMISSION(IEBC)

We also note that Article 249 (2) of the Constitution states that IEBC is:

i) subject only u the Constitution and the low; and

i0 it is independent and not subject to direction or control by any person
or authority.

The ofice of the Chairperson of IEBC

The Chairperson of the IEBC is t}le official returning officer for presidential
elections pursuant to ;l rticle 738 (7O) and 39 (D) of the Elections Act As
such, onlythe Chairperson may declare the final results in a Presidential
election.

Arficle 259 (3DJ of the Constitution contemplates the role of a successor in a
state or public office. However, Should there be a vacancy in the office of the
Chairperson of the IEBC, the law as it is currently does not provide any

J
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succession procedure regarding who would perform the above unique role of
the Chairperson before a new Chairperson is appointed.

It is dso noteworthy that the process of appointnent of a Chairperson of
any Commission isnt straight forward and such a lacuna especially during
an election year would throw the country into an unprecedented crisis.
Parliament ought to address that lacuna before we go to Presidential Polls
on 256 October 2017.

One of the key National Values and Principles that guide all public and state
officers in Kenya is good governance. Having an effective succession plan is
one ofthe main principles ofgood governa[ce for a]l the Independent
Commissions and other Public bodies.

The Elections Act spells out the requirements for one to qualify to be the
Chairperson of IEBC. One of those requirement is that you should be qualified
to hold the office of a ]udge. This provision is discriminatory in nature. It
would be best if professionals from diverse backgrounds would be given a

chance to serve our country in that capacity bearing in mind that Parliament
in exercise of its roles is tasked with promoting inclusiveness, equity, equality.

THE COMMISSION AND CONDUCT OF MEETINGS

The Elections Act stipulates that the quorum for the conduct of business at a

meeting of the Commission shall be at least five members of the Commission.

It is important to note thatArticle 250 (1) of the Constitution provides that
each commission shall consist of at least three, but not more than nine,
members. In this case, the requirement under the current law that the quorum
for conduct of business be five members of the IEBC is ill thought out The
assumption that the Commission will always have the Constitutional
maximum of nine members is flawed and lacks basis. In the event that there
are Iess than nine IEBC Commissioners in total or even where for reasons
unknown the Commission may not reach the number of five then the
Commission's operations would be crippled.

3



A failure of the IEBC to make decisions, to hold meetings, to pass resolutions
and generally to conduct business due to this unreasonable quorum demands
is in clear contravention of the Constitution and an obstacle in the furtherance
of the people's will and Constitutional rights.

d) CoMPLEMENTARYSYSTEM

Parliament should amend section 44Ato ensure that the IEBC complies with
the Supreme Court s ruling of putting in place a complementary system for
identification of voters that is simple, accurate, verifiable, secure, accountable
and transparent in line with simple, accurate, verifiable, secure, and

accountable and tr'ansparenL

Amendments to Section z[4 seeks to bring clarity and uphold the provisions of
Section /r4 (3) thattechnolory used must be simple, accurate, verifiable,
secure, accountable and transparenL The citizenry's fundamental political
rights under z{ rticle 38 are encapsulated in the principles of free and fair
elections in Article 81(e) and IEBC's obligation to conduct elections in a
simple, accurate, verifiable, secure, and accountable and transparent manner
as stated in Article 86 of the Constiution.

The Supreme Court in Raila Odinga 2017 ordered "we hereby direct that in
conducting the fresh election IEBC must put in place a complementaty system

that accords with the provisions of Section ,H(A) of the Elections Act It goes

without saying that such a rystem as held by the High CouQ in the case of the

National Super Alliance (NASA)Kenyo v. Thelndependent Electoral and

Boundaries Commission & 2 Others, only comes into play when technology fails"

The complementary system will also come in handy for those voters whose
biomeh'ics are not captured as quoted in the Supreme Court ruling in the Raila

Odinga (2017) case"|EBC has a constitutional duty of baloncing ail the rights
ond ensuring all voters, especially those whose biometrics are not be picked by

KIEMS are accorded an opportunily to vote ilthey are genuinely registered
voters."

J

4



Gema believes that Parliament has an excellent opportunity of providing

leadership to this great nation by remaining firm to the dictates of the

Constitution.

Signed:

Bishop Lawi Imathiu

Gema Chairman.

L \
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Our Ref: ICPAK,/CEO/10 l0 412017

4th October 2017

Mr. Michael R. Sialai. EBS
Clerk of the National Assembly
Clerks' Chambers
National Assembly
Parliament Buildings
P.O Box 4l 842-00100
NAIROBI

I C
LrphM I'uhlic lnl

Dear M.. (,.r!- -,

RE: SUBMISSION OF MEMORANDA-THE ELECTION I,AWS /AMENDMENT'I

ECIE [VE
0 5 ocT 2017

I

BILLS. 20I7

I'he Institute of Certifled Public Accountants ol Kenya (ICPAK) is the slatutory body of
accountants cstablisha\[ry the Accountants Act of 1978, and as repealed under the Accountants'
Act Number 15 of 200\ mandated to develop and regulate the Accountancy Profession in
Kenya. [t is also a member of the lnternational Federation of Accountants (IFAC), the global
umbrella body for the accountancy profession.

Your public notice inviting inlerested members to submit Written Memorandum on the Election
Lau.s (Amendment) Bills, 201 7 refers.

'l'he hstitute of Ceaified Public Accorxltants of Kenya (ICPAK) is of the considered opinion that
the proposed arnendments to the lndependent Electoral and Boundaries Commission Act 201 l, the
Elcctions Act 201 I and the Election Offences Act 2016 be put on hold until after the 26s October
2017 Presidential Elections, to ailow room for more consultations.

Nonetheless, the Institute has revicwed the proposed amendments and developed a position
paper detailing its proposals for your considcration. Attached herein, please find a copy of the
Institute's submission.

In case of need trl clariFrcation, please do not hesitate to co[lact the undersipied on
ceo(rilicpak.conr or CPA Fredrick Riasa on lrcdrick.ri a0:ic ak-c ln

We look forward to your response and appearance bcfore the Joirt Sclect Conmittee ifaccorded
an opportunrty.

Yours S r,^..-\- e
CPA Edwin ir4r, :cr ;

(--Htllli E)ill(liI'r', \'i- r: liliICER

f lnslilule ol Cer!i,red Publi. Acco-nia.is oJ l(enva
CPACcnlre 10,h Floor. Suaraka. Ihrka Hoad

P.O. Box 59363 . 00200
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ICPAK SI.JBMISSION

ELECTION I.AWS (AMENDMENT) BILT. 2OI7 & ELECTION OFTENCES (AMENDMENT) BILt. 20I7

L ICPAK's Mandate
Thc Institule of Ccnificd Public Accountans of Kenya (ICPAK) is the stanrtory body of sccountants cstablished by thc Accountants

Act of 1978, and as rcpcalcd under the Accountants' Act Numbcr 15 of 2008, mandated to develop and rcgulale the Accountancy

profession in Keny& lt is also a mcmb€r of thc In&mational Federation of Accountalts (IFAC), the global umbrclla body for the

accountancy profcssion. S€ction 8 ofthe Accountants Act slipulstcs th€ functions ofthe lnstitutc 8s follows:

a) promotc stafldads of professional competence and pncticc amongsl members ofthe Institutc

b) promotc rcsearch into thc subjccts of accountancy and financ€ and rclatcd mattcrs, and the publication of books, periodicals'

joumals and Erticlcs in connection therewith;

c) promotc the intcmational recognition ofthe Institutc;

d) advise thc Examinations Board on matters rclating to cxaminations standards and policics;

e) sdvise the Ministcr on mattcrs rclating to financial accountability in all sectors ofthe economy:

f) carry out any othcr functions prcscribcd for it under any ofthc othcr provisions of this Act or any othcr wriftcn law; and

g) do anything incid€ntalor conducive to thc performance ofany ofthc prcceding functions

2. Introduction
Thc lnstitutc ofcenifi.d Public Accounlalts of Kcny6 (!CPAK)joins otlEr stakcholdcrs in ur8in8 for lhc shclving ofthc proposcd ,m.ndmcnts to

thc Indcpcn&nr Elcctoral ard Boundsrics Commission Acr 201 l, the Elections Act 20 I I and thc Elcction OfTcncts Act 20 16 urtil aicr rhe 261

Octobcr 20 t 7 Prcsidential Elections to allow room for morc consulEions.

Morcowr, ttrc Institute is ofltc view that any proposcd smcndmants to clcction laws and on clcction managcmcot should sim 8t sutngficnins thc

curEnt systcms by idcntirying any loopholcs within the clcctoral process and proposing mcasurcs to tithtcn conEols. Equally, in tlc proclss of

aitcnding elcdorsl laws. thcrc is nced to rcfcr to thc Kriegler Commission Rcpon which 88vc a wi& mngc ofrcco[uneDdltions Scncrslly touching

on rcform oflhc clcctorol procGs in Kcnya and thc Report ofthe Joint Padiamcntary Sclcct Commiltee on MattcE Rclating to thc lndcpen&nt

,aoo* [



Elcclot-al Boundarics Commassion (IEBC). Thc rcpon rEcommcndcd actions to strEamline voter registration. d.limitation. tallying. recording.
transcribing and transmitting rcsults.

We hold thc vicw that lhc lcncr and spjri! of$c proposed ahendmcnts, 6im not to strcnglhcn thc accountability systcms as laid out undcr Aniclc t6
olthc Constilulion. Wc funlcr hold thc opinion thol the political anvironmcnt is not conducivc for an objectivc dcbatc on lhc subjccl mattcr In thc
circumstanccs, lhc Institutc urgcs Parliamcnt and political leadcrs lo suspend discr.rssions on thc proposcd amendmcnls to allow for s morc objeclive
analysis, input and cocuEncc on electoml reforms.

Noncthalcss. thc lnstitutc has reviewcd lha proposcd amendments and davelopcd a sct ofrccommendatio[s for yolr considcralion.

3. ICPAK Comments on Election Laws (Amendment) Bill 2017
Trblc: Summery ofthc propolrl! on (hc Elaclion Ltws (Amc[dm.!t) Bill,2017

J

Clru!.3:
AmcndmGnt
ofsactior 6

ofNo.9 0f
201I

Amcnding provisions on
qurlifications for appoint nent

ofthc chsirperson

The amendmcnts give Vicc-

Chairpcrson or any olher
mcmbcr of lhc Commission
(electcd amongst themsclvas,

in sbsence of both Chair and

Vicc-Chair) lo assume poErrs

ard rcsponsibilitics of the

Chair.

. Th€ proposal is in ordcr. The

hovision in s.ctio[ 6 of No, 9

of 201I ring-fcnccsth€ position

of Chlirman lo lc8al

profcssionals leavinS othcr
compctcnt Kcnyans and

profcssionals.

Lrck of clarity on lhc cxlcnd of
thc powers snd responsibilitias of
0le vi ca-chairperson in instancrs

hf]she assumcs rcsponsibilities
oflhc chairpcrson.

The Institutc suppor6 Ih.
proposcd arncndmcnt as

cuncntly worded in lhc Bill

Amcnd by addin8 lhc
following sub-claus!

This proposal is

consistcnt with thc
errlicr ICPAK
propossl to th€ Joinl
Padiamcatary Sclecr

Commiltcc on manets

rclating ro IEBC in

August 2016. ICPAK'S

submission is capturcd

in Paragriph 139 of
thc Sclccl Corunittce's
Rcpon.

To providc clarity2. Chuta
3(lxA)

''For avoidsncc ofdoubt, thc

Vice-chairperson appointed

to assume the responsibilities
of lhe chairpcrson. may

undanale all the powcrs and

funcrions including thc
powcrs vesled on thc

,aro* [



Or!'C Prorido! h tlo clrlrc IrBC dc!rC!r!rc!it!!r IqaAfrecal Jrrdtcrloe
chlirpcrson und.r Article
138 ( l0) ofthc Constitution"

3. Chusa
3OXB)

ln thc lbscncc ofthc
Chlirpcrson and thc VicE-

chairpcrson, membcrs of the

commission shall clcct from

amongst themsclvcs one of
lhcir numbcr to ect as tie
chairpcrson and cxarcisc the
powe6 and rcsponsibilirics of
thc chairpcEon until such timc
that anothcr chairpcrson shall

be appointcd

wc do nor anticipatc instancas

whcre both thc Chairpcrson snd

Vicc-chairpcrson will bc .b6cnl
espccially on mstlcrs rclalcd to

Aniclc 138(10) of drc

Constitution in rcgard to dutics of
thc Chairpcrson to daclrE
prcsidcntial r6ulrs.

proposcdDelcre thc

amcndD!nt
we do nor a[ticip c

instsncas whcrc both

ftc ChairpcBon .nd
vic!-chEi.pcrson will
bc abscnt, cspccially
on mancrs ,elded to
Article l3t(10) ofthc
Constitution rrtarding
duti6 of rhc

Chairpcrson to daclarc

prcsidcntial rcsults.

4. Clrus.4(.) Amdds thc Second Schcdulc

ofNo. 9 of20l I on (hc

quorum for disch8rge

D.leting th. vord frv.
m.nbers of thc ComD ssion"
appearint h paragraph 5 and
subslitulint lhereJore E
vords. holfofhe crrsting
membcrs o/ rhe Conmtssion
providcd that the quoruf,, shall
not be less lhon thrce

. This crrrlcs insIancts whclE

the q[bruln may bc thrcc
membcrs of thc Commission- It

is too low for prposcs of
making bindinS &cisions for
thc Commission.

. ln addition. ir m.y nor bc

pradicsl in crsc of I tic (aflar

voting by CommissioncE) on

all issuc withiry'of conccm to
thc Commission.

. Conduct of burior5s for thc

Commission is sufficicntly
providcd in paragnph I. 2, 3

and 4 o fthc Sccond Schcdule of
thc Acl. ln c8s€ of rny
crncrgcncy, a spccial mcctinS

cnn b,a callcd. Hcncc this

rmcndmcnt docs not sufficc.

Amard to rcrd &s follows:

"Thc quorum for the conduct

of busincss at a mccting of
lhc Commissior shall bc at

least four mcmbcrs of thc

Commission"

For proper dischsrgc of
lhc mandltc of thc
Commission.

ICPAK
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5. Chrr. a(r) DrlclBp.lgnphThlrrr
SccoDd Sctodtlc of0rc IEBC
Act ed rcdt.rs *idl

"utlcs .lEfrlow &sigion
ls r!!atc4 . &dsioo on ,sy
otlar!f, bcft.a lia Cddlrissioo
lhdl bc ty r ltljortty ofrhc
mcobcrs Fl! nt rd \rcti!8"

rmd6tnirEs &r Dowqs of
$c Coorisslon. whst if thc
mrjority !.lsrttr ,Ic t}[!r? ls

fris a sufficirut b ruk! .
birding &sitiotr?

'Thtu Fovisior co ndica
Plrrgr{h 3, 4 lnd 5 ofscooDd
Schc&dr of tic Act orl tb.
quoruo md rulc! for ! spcqial
rtrclti!8.

Prottttd, ofir Ae,

3. nt Mp.rwi tdl on tt.
vr raa afrltcdloa oforra-rhttd
oltl* llrllnten,
@e* a Wclal ,rc.fing of lk
Co,'r,irslor
l.lJrl.i th rq@ y olrk total
,,i''rt.rtkp o! rl, Co',,rrint toa

odaral* agnc, d L6,
lwLc, &F'wrlrkn nttc:t of
.Ery *dlng ofib Cownttttaa
tloll b glt r, ,o .Ery n ,,Ib.r
o!rh Cors/ri,,loi.
5-Ir{ quqfi' rt trlr caadot d
fulrrrtdar arrat drha
C@ ,il!'&' dell bc d hqtlu
*rtcrt dth. Cofi,,ialo,'.

Rrtrin lh! povisioiE as

ltipulatad i! P.ngrrDh 7 of
tha s.cood s{ScA c of ltc
IEBC Ac( 201 I th.t r!.d

'Urlcss s u,reiaous
dccisio! is r!ac.h!4 r
drcilio on any otlrar mttEr
bcfoE thc CoE ii3iio! sba[
ba by clocrlrEdca of r
rr.jdity ofill tlE mcrabcB:

FlpedDclctc rhc

AElirdo€ot
Tb &cidons ofSG
CoD[isrk! isc fo
I dclivqy of
FBi&ori.l \,oe b !
cuial Fid tot rds
Bt&lirhaot of our
gorrcraac Syte
ad rto d bc d.ci&d
rDo{ by dl th.
coooisrioocrs.

Bcat Fldi.c dictcs
t!.l $rcu$ for
dccisioo nt ld!8
should b. 5096 plus

onr. This piopo6.d

@corhcal lcgrtcs
lhis i porttrt
corPolltc govllnegc
brat

Cl.Ilc 5

29. Powcr to roolr.a.

ArEds by dcLtirg S..d6
29 oflhc Elcctioo3 A.i

Tb raio ta for ttis urlo&r.ot
is Dot p.ovirt d ltL Flpoctl
urd.rEitt6 Arricfc 137 (lxd)

FoPocGdD.Lrr fi.
mardttraflt.

No justiflcdiod fortlrc
rri.qdDrot It irrlicr
conmvlttcg Articlc
137(lXd) ofth

5,



Gaara P.rstlion h Oo Chc Lr. ol Orer!/CoE-[c{ Jdcr{o r

(l) Thc pcrsons who nomimtc
a prEsid.ntial oindidate shall

b. membcrs ofthe csndi&tc's
politic.l party.

(2) Thc pcrsons who nominatc
an indcpcndant prcsidcntial

c.ndidatc shall not bc

mcmbcrs of any political

Party.

Rctain lhe Scction rs
provided for under Scction

29 ofEledions Act 201 I

Consitutioa. Scctio,
29 grants Powcls to
mcmbcrs of
Ftlsidcntial
Csndidate's political
party to nominatc him.

Thc demooatic rig.hts

ofrncmbcrs should not

b. infringcd.

7 Cl.ur. 6(r) ( I C) For purpos€s of 5

prcsidcntial clcction, thc

Commission shall
(s) Elccrronicilly and

manually transmit the

tabulatcd rcsulB ofan
elcction for thc Prcsidcnt

from a polling station to

Constitucncy TallyinS
Ccntrc and to thc National

Tallying CcnEc

Thc ClaLr. amends thc Principal

Act by dclcting "in thc prcsqibcd
form" which is vital for

consistcncy 6nd audrcnticity of
lhe formats uscd in nansmission

ofclcction rcsults

Retain $c cunqrt provision

a5 stipulatcd in thc Elcctions

Thc csscncc of
clcctronic tratEmission
of rcsulls was to curb

against clcction
malprsclicG
associatad with manud
Eansmission of rcsults.

This w8s ,lso !o fast-

t ack colladng and

transmining rcsults

whiln making thc

dcclared figurcs
vcrifiablc.

I! is r mcans of
sccuriflg thc spirit of
Aniclc E6 0frhc
Connitution in as fa.
rs dcfining thc
vcrifiability ofthc
dcclsrcd r6ults.

ICPAK E
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Thr rlsula $icnDitbd
dcrtqfcdly dlsld
b. a ittlrgc ofric
n oudly trEitrio?d
r..lrll!-

Th for8t Eryllddtd
clrctltri..[y fom rhc

brsb ftr
a hlriticdiot tk
Fi cQi6 of thc

rlodB dccl@d rr thc

NdioDrl Tdlying
Ccnfir.

Th. Fopolad
rnctl&Ed airlg to
lcg.liarcLd
orlprrcticc wnid
stonld ta ooosirrald
.s I dociDatl oftoo.
$fridr k lir cro

Frsi*E(at !5
sdpoled und.r lls
Elcctim Ofto.lE A(r
2016 (r{.FDr€.d
aa&diaa.!
eG-H-rftfilEill)

Ddaac ttc ocodDq

Rctrio th. olrrr Fovnb
!s stipuhcd h thc EIc.riG
Act-

Amdr Srdo 39 oftc
El.ctioG Act No- 24 of20l I

(lC) For Frpo!.s ofa
Flsidrndd e.lc(lio4 th
Co@tnliE Ssll
(b)lE fiirg r lctx nrb-
lc.tioo rnar lC
lD) whctl thr(! ir r
dilcrlpl!.y bdw!.o
olcctooiqly E636ittcd and

trl8tUally trlt!8itbd rt3ulB,
th. Edrualy tralaritlrd
rG$lE shll prwril

TlErr CDutd trot bc Ey
discnpcary cr \..ridi@ 8iv!o
thx drc !@ nG lLlqdy bc.o
t li.d .od \,criltcd .t potli!8
c.ot!, thc Ce{rhxoqy Trllytrtg
Cd! &d Nirti6.l Trltyiog
Ccotr.

e Cl.!t 6(b)

Ttis Dly olca rbc

re[ilsioo ad
pnuicrion of
cloctmic t6ulE to
oeipulnho.

Dclct th @dmlrrtAEFods S!di@ 39 of6.
Elcctiols Act No. 24 of20l I
lE) Aly frilur b Ee€oit or

Fblish d€dion r6ulb h dr
clc.8o6ic fu(md thdl lot

Thir !!ry opalr the trr!3Bilsbo
ed Ftlkrdon of d..fiotric
.qula to nriFrliior.

9. C'lrlrc 5{b)



OtIc MioDh tlc Ol!!c Itrtr d ICP XProDg.ll ,!rll!.ct!er
invalid6te thc rcsult as

announced and dcclarcd bY ihe

rcspcctive pr6idinS 8nd

rctuming officlrs at the
polling station and

constiocncy lallyinS ccnrrc.

rcspcctivclY

Retain thc currcnt provision

ar stipulrted in thc El.4tions we hav. invcsted

hcsvily in ICT

infrastrucn[c around

vorcr idcntifi cation 6nd

rcsulls transmission

e,hich $€ IEBC must

bc obligatcd ro operatc

at lhc mos! functional
lcvcl.

'0.1 
chu3c 5(b) Arncnds Scclion 39 ofthc

Elcctions Act No. 24 of20l I

lF) Tlc Cornrnission shall, to

facilitrte public information,

cslsblish a mechanism for the

live-strc-aming of rcsulls as

announccd at polling stations,

and tha rcsuhs so srrcarncd

shsll bc for pulposls ofpublic
information only and shall not

bc thc basis for 8 d€claration

by ft. Commission

h conEavcncs Scction 39 of lhe

Elecrions Act No. 24 of 2011.

whcrc tha rcsulls sfcamcd should
be thc tallicd and vcrified rcsults.

It conravcnes provisions of
Aniclc 35 ofthc consrilution on

timcly and accumtc informddon.

Bcsidcs, punilive mcssurcs hlvc
beln proposcd lo dcal wilh roguc

reluming officcrs

Dclctc thc amrndmcnl Thc cntirr of thc

Clalsc 6 ofthe Bill rn

the culllnt forms shsll
scrvc to dcfcal thc

inrcgrity ofrhc
clcctoral proccss.

Restricls rcllizltion of
thc right to

informstion as laid our

und€r Articlc 35 ofthc
CoK 2010.

ll. Clrus.6A Amcnds thc Elcction Offenccs

Acl2016 by insqning 8 ncl,
Scction 6a on failurc or rcfusal

to sign rcsults

Thc currcnt provision sdequatcly

c{crs for offcnc6 tnd Pens.lties

Rctain thc curacnt provision

as stipdatcd in thc Eleciion
olfcnccs Acr 20 I 6.

CuGnt provisions

adcqu6tc.

ICPAK
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l. ICPAK Comments on Election Offences (Amendment) Bill l0l7
tnhlr I sutr,@.v ol l'^,?<'\dh t h tlie t::lunoOfen.e\ tAr1etuhtu,t) itl2t)l'

l2 Chus. 2:

Amandmatrt
ofS.ction l4
of No.37 of
2016

Thc Bill amcnds scction 14 of
thc Elccdion Offenccs Acl- 2016

by dclctin8 subscction( 2).

Th€ Bill dclercs sn imponant
provision guiding the conducl
ofthc govcmment in
placa(rcspcctive govcmmcnt)

during an election ycsr.

Rclain tha p.ovision as

provided for in Sectron 14

ofNo.3? of20l6

Thc provision &s

cuftendy wordcd
crcatcs a levcl playing

ficld for candidatcs
panicipaling in an

clection

J
h proposes to delctes thc

following subsection.

" l4(2) No gowrn|rent shall
publish ony advertisentents of
achieveDrcn4 of $e rcspecthte
governncnt either in the prnt
nedia. electrcnic media. or b!
\eay ofbannets or lbardings fi
public places during the

4. Conclusion
Thc Institutc is ofconsidcrcd opinion that th. current laws are adequalc !o guarantcc lire. fair and crcdiblc clcclions as stipulalcd undcr Anicla 8l(e)
oftha Consritution. Thc cvcnts informing the nullificalion ofthe Prcsidcntial clcction poinled lo intcrnsl adninistrativ. wcakncsscs ofthc systcms

as cmploycd by the IEBC. The idcntified challcngcs would not nccassitatc 8 changc oflaw, but institution ofstringent accountability measuaes lhal

will not only deliver on fris provision but also angcndar public confidcncc in lhe elcclorsl proccss. The accounhbility messurcs includc but nol

limitcd to:

(i) Roll-oul biomelric vorcr-idcntification and results tiaismission systcm wilh appropriatc backups in thc unlikely cvenl of failurc of the

principal systcm. Th€ biometric votcr-idcntification should be th€ bLsis for clcqion rcsults reconciliation.
(ii) Undcnakc posl{lcction rcconciliations oithc votcrs id.nrified by lhc BvR. nunber of votcs clsl and counted. against lhc numb€r of

rcgistercd votcE in esch polling stalion. prinled ballol pspcrs pcr polling stalion and unused ballot pspcrs

(iii)Scrializc all ballot papers and rcsull dcclaralion forms.

(iv) Provid€ uniquc sccurity fesrures on all elcctoral m.lerids to slfa8lrrd againsl use ofcounterfcit malcrials.

ICPAK E
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In as much as global best practice does not favour making changes to election laws
so close to an election, the unique circumstances in Kenya, where an election has been
nullified because of process with reference to result, makes it necessary for these
amendments to be undertaken in priority.

Proposed
rmendment
IEBC Act,
Section 6 and
the Second
Schedule

Chairperson must be a

lavryer of l5 years

standing
There is currently no
other lawyer in the
cornrn i;sion
In the absence of the
Chairperson for any
reason, no other
Commissioner can act as
returning officer for the
presidential election
Quorum is set at five
members

The amendment proposes that other
professionals including lawyers can be
appointed chairperson of the IEBC
lt removes the risk of paralysis by allowing
the Vice Chair or in the absence of both Ch:ir
and Vice, tbr a Commissioner to Act as chair
in line with good corporate govelnance
plinciples on succession.
Amends quorum to 1/z of the commissioners
present (rounding off to 4) but no less than 3.
It ensures that at any point that the numbers
are less than the prescribed number, there shall
always be a quorum of % of the members
present, but in any event never less than three.
The amendment ensures that the decisions of
the commission are unanimous to avoid the
risk of internal dissonance

SIM MUKT]RIA
(CHAIRMAN)

Current status Justification for amendment

- 1'a - ,l '4 - .r .-'
i.t +/Z+VL'c'5Ilt
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I
The Constitution of Kenya 2010 espouses various civil and political rights including the right of every

citizen to make political choices (38 (1)), to a vote by secret ballot in any election or referendum (38

(3) (b)) and to a free, fair and regular election (38 (2)). The institutions/organs to which citizens'

sovereign power are delegated to are required to exercise their mandate in a manner that respects

and upholds the values and principles of good governance, integrity, transparency and accountability
amongst other ideals (art. 10)

The lndependent Electoral and Boundaries Commission (IEBC), established at Chapter 15 of the
constitution and buttressed by the IEBC Act, 2010 enhances the above provisions and demands from
its officers the hlghest standards of integrity, transparency and accountability in exercise of its

electoral mandate. Related individual criminal and civil responsibilities are provided for at Section 30

of the Act which states that, "A member or employee of the commission who knowingly subverts the
process of free ond foir elections...commits on offence" The same is espoused in Section 4 of the
Electlon offences Act, 2016 that renounces actions and commissions that disenfranchise voters.

The Supreme Court of Kenya Judgement that was delivered in September 2017, nullified the August

8, 2017 presidential election on the premise of illegalities and irregularities around the election
processes. Key to these illegalities and irregularities related to the falsification of election documents

and the deliberate failure, refusal, and/or neglea by certain election officials to append their
signatures to election documents. Paragraph 377 of the judgment specifically stated, "Form 34c,

which wos the instrument in which the final result wos recorded ond declored to the public, wos itself
not free from doubts of outhenticity. This Form, os cruciol os it wos, bore neither o wotermork, not
seridl number. lt wos insteod certified os being a true copy of the originol. Ol the 4,229 Forms 34A thot
were scrutinized, mony were not stomped, yet others, were unsigned by the presiding officerc, ond still

mony more were photocopies, 5 of the Forms 348 were not signed by the returning officers. Why would

o retuning officer, or for thot motter o presiding officer, foil or neglect to oppend his signoture to o
document whose contents, he/she hos generoted? lsn't the oppending of o signoture to o form beoring

the tobuloted results, the lost solemn oct of ossurdnce to the voter by such officer, that he stonds by

the "numbers" on thot form?"

It is in this background that the proposed amendments (on election related offences) are welcome.

By demanding the accountability of the returning and presiding officers that handle election material,

the amendments will enhance the accuracy and verifiability of the results at both the national and

constituency levels and ensure that the appropriate structures and mechanisms are put in place to

eliminate electoral malpractices.



RECOMMENDATION

. Approve Section 11 ofthe Election Laws (Amendment) Bill,2017

TUKUKA approves the substantive amendments to the Election Offences Act, 2016 (the Principal Act)

section 11 of the Bill seeks to amend section 6 of the Principal Act by inserting a new section (section

5A) to read;

"Foilure or refusolto sign results.

6A. Notwithstonding ony othet provision in this Act or ony other written low, o presiding or returning

officer in on election who, in relation to the prescribed document contoining the results of the

election-

(o) Knowingly foils or refuses to sign the document;
(b) Knowinqly foils to complete the document; ot
(c) Wilfully submits on incomplete document;
(d) WiUully olters or folsifies o document,

Commits on offence ond sholl be lioble, upon conviction, to imprisonment for o term not exceeding five
yeors"

The suggested amendments support anicle 86 of the constitution which stresses that results from the
polling stations are openly and accurately collated and promptly announced by the returning officer,

They are in line with the legal and constitutional requirements for a free, fair and credible election,

coNcrusroN

The Supreme Court has made the siSning of election forms a mandatory requirement to a free and

fair election. This requires that election offences must be treated with the enormity that they attract.

The proposed amendments to the Act will therefore enhance the penalties for the wilful subversion

of free and fair elections, expand the scope of election related offences, clarify areas of accountability

for electoral malpractices and augment the role of presiding and returning officers before, during and

after the election process.

Petltion Submitted by;

sandra Ochola,
TUKUKA

Email Address: info tukuka.co.ke Sandra @tukuka.co.ke
Mobile Telephone: 0721a74 O98

ABOUT TUKUKA

Tukuka is a knowledge-based institution that believes in the potential of young people to be great and

widely known within their communities. lt innovatively develops and disseminates information to
teenagers a nd young adults with the aim of turning their acquired knowledge into tangible values that
they can embrace and use to positively impact their surroundings. lts previous publications include

the book, "Teens Guide to the Constitution of Kenya" that guides and educates young people on the
Constitution of Kenya, 2010, More information on who we are and what we seek to achieve can be

found at www.tu ku ka.co. ke
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Section of L

B_eDg4trended
IEBC ACt,
Section 6 and
the Second
Schedule

Effect of the Amendment

Currently, the ChairPerson
of the IEBC must be an

Advocate of the High

Court of Kenya of 15 Years
standing. However there
is currently no other
person with those
qualifications amongst the
rest of the Commissioners.
The ProPosed

Amendment opens uP the
position of Chairperson to
persons from other
professions.

ln the absence of the
Chairperson, currentlY no
other Commissioner can

act as the National
Returning Officer with
regard to the Presidential
Election. The amendments
allow the Vice Chair to act
as the Chairperson, or in
the absence of both the
Commissioners choose
and action ChairPerson
from within their ranks.

Quorum of the
Commission is set as Five

Our Comments

Other
professiona
ls also
deserve a

chance to
lead the
IEBC. The
IEBC Chair
does not
exercise
quasi-

iudicial
powers and
so the
present
limitation
has no

iustification

This is a

commonSe
nse
amendment
that
prevents
absence
becoming
paralysis.
We also
note it
features inCommissioners at resent
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A{emorandum to the J Committees of the National Assembly and the
Senate on the Election Laws (Amendment) Bitl 2ot7

A) lntroduction

Honourable Co-Chairpersons and Honourable Members of the Joint

Select Committee of the National Assembly and the Senate on the

Election Laws (Amendment) Bill zo17; we Maendeleo ya Wanawake

Organization (MWVO) do humbly present before parliament our

Memorandum on the Election Laws (Amendment) Bill zol7, pursuant to

the call for Public Participation and Submissions on the Bill.

B) WhoWeAre

We, Maendeleo Ya Wanawake Organization (M\aVO), are a non-profit

voluntary Womenrs Organization with our primary mission being to

improve the status of Women's Rights and 6ender Equity in Kenya.

MWVO is managed from the Headquarters in Nairobi by an elected

governing body and employed staff in our Secretariat, with branches in

every administrative unit of the country, more than 25,ooo group

affiliates and, over 4 million individual members.

C) Our lnterest in Electoral Affairs

Each and every Kenyan has an inalienable right to participate in political

Drocesses and electoral affairs. M\aVO has an added interest in electoral

matters as the same has a direct correlation rvith the extent to rvhich our

f'aqe r or6



Section r4(z) of the
Elections Offences
Act

Eliminates the Campaign Period
restriction on the publication by
Government (whether national
or county) of any Advertising on
its achievements .

t

expressed by
each individual
vote is still heard,
counted and

tven we

This change is

very necessary.
Access to
Information is an
important
constitutional
right. Publication
of Achievements
is necessary for
creating a culture
of transparency
and

manual forms and electronicallY i PeoP le
transm ltteo ones.

4

3 Section 86,4 ( New
Section) of the
Elections Act

- Addresses uncertainty of
conducting a fresh election
- Defines who the candidates in a
fresh election will be in line with
SCOK zor3 decision
- Defines the mechanisms for
managing a fresh election

We feel this is a
necessary
addition to the
Elections Act;
which codifies
the position set
out by the SCOK
in zo1j, which
was approved by
the SCOK in zor7.

This enhances
clarity while
upholding Article
118(1) of the
Constitution.

lage 5 or 6
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accountability;
which in turn will
allow voters to
make informed
choices on
policies,
programmes and
track-records.

E) Conclusion

Honourable Co-Chairpersons and Honourable Members of the Joint

Select Committee; it is the position of the MYWO that the proposed

amendments to the Election Laws of Kenya that we have highlighted

above are well-thought out and necessary. We also support the other

proposed changes which in the interest of brevity we have not submitted

on.

Overall, we lend our hand in support of the Election Laws (Amendment)

Bill zotT in its entirety.

[z r:tq" rvr\'.iL
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LEAGUE OF KENYA WOMEN VOTERS w
/o ec+
+/to fs't1

The following are our points as a women's organization, for supporting the change of erection rawspending the repeat of the presidential elections on october 26ii 2017:_

L we insist the raw of erections must be changed now to avoid probrems o n 26/La/2077.we
support the work of our Mps to change this law of elections now.

2 We sha[ be very angry with parriament if it does not change the raw .what erse do our Mps do.They MUSTT

3

4

why did peopre paid with our taxes refuse to sign the Forms 34A and 348 .That is a irime. Lookat the probrems they hive put a, of us into, we aSree they shourd be jaired. rf they wi, not si'n,let then not take the tEiiC work.

The Chairman of IEBC can fa, sick or refuse to do something. Does that mean the president
cannot be sworn in? Let the law be change and other Commissioners given power to announceelections.

we totally support the raw to be change before next erection. why are foreigners teling us notto change the raw to save our country from probrems? prease change theses bad laws rike theSupreme Court asked.

(e.csl< ci lJ1otrq6,
o +( 733 Do)-\

5



WOMEN OF KENYA INITIATIVE

P.O. BOX 99, MARSABIT

Election
Offences Act

&<-v,a-\

Enhances the penalties for wilful or deliberate
failure to sign election documents, or falsifies
election documents by a presiding or returning
officer to five years

Specifies with clarity critical election offences
committed by presiding and returning officers

Raises the profile/criticality of the role played by
presiding and returning officers

Proposes the deletion of the restriction on
government advertising in line with Art. 35 on
Access to Information

1L!
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parliament is properly constituted for the purpose of enaaing the bill as proposed. The fact that

thehousehasamajorityofJubileemembersanda{filiatepartiesisnotillegal.lt

[.e tr ''t J
1f tonlxr]

''r'l
ELetlon L

Background:
The Jubilee party has introduced a bill in Parliament that seeks to amend a few sections of Kcnya's
electoral law to fill in a lacun4 align the law to emerging issues around the fresh presidential election and

address issues raised by the Supreme Court judgement in its nullification of the presidential election. Or.n

rcvicw of the amendment bill reveals the attempt by parliament to secure without fail the holding of the

clection on 26h october 2017.

We wish (o submit as follows:
l. Parliament's role in amending law is a constitutional mandate. Its role is not fettered as regards

timing and neither does Parliament require any authorization to amend laws.

a. It is to be noted that some of the opposition rank challenging the curreat process of
amending the law had no qualms about doing the same in early 2017, when they not only

overhauled the entire constitution of commissioners ofthe IERC,

but introduced a new raft of laws and requirements with srict timelines for the conduct of
the general elections ofEs August 2017.

b. Further the samc opposition occasioned additional changes to the laws through filing a

plethora of legal cases, with lhe last and most impactful on the law/procedure being the

Maina Kiai case whose judgement was delivered 3 weeks to the election'

2. Parliament's current actions are based on the Supreme Courts' observations of the 2017 Ceneral

Electioru and the recommendations in both the majority and dissenting opinions on the need to

ensure tlat there is clarity, simplicity and verifiability in the process of transmission of
presidential election results.

a. The Supreme court (SCOK) was particulu that IEBC needed to defrne the

complementary system envisioned in section 44A' and elaborate exactly how it is to

work.

b. parliament has also found it necessary to define in exact terms the intention of section 83

of the Elections Act, so as not to leave the same open to misinterpretation. It is to b€

noted that the same SCOK has since 2013 and in all other cases that came before it,

interpreted section 83 to the effect that invalidation of an election cannot be undertaken

purelyonqualitativeconsiderations.However,inthe20lTpetitior!theSCOKdecidedto
alterthemeaningofthesamesectiontoarguetheveryopposite.Theamendmentseelsto
cure this by defining without a doubt the meaning ofsection 83 as intended'

3
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ls a reflection of the people's wlll and their endorsement of the Jubilee agenda. No
member of NASA has refused to be swom in, resigned, or refused to take a salary.

4. There is nothing unconstitutional or retrogressive about the btlls. It does not take away
any nghts or freedoms. The provisions of the amendment are self-executrng. No
regulations are necessary.

J. The amendments do not impose any additional burden to IEBC as they only seek to
simpliff and ease the management of elections whrle providing clarity in case there are
challenges.

6. The Supreme Court Ruling fi Raila Amolo Odmga & another v Independent Electoral
and Boundanes Commission & 2 others [2017J eklr was the first opportunity to test the
effrcacy of the negotiated law that followed the recommendations of the Joint
Parliamentary Select Committee on the Matters of the Independent Electoral and
Boundanes Commission

7. In as much as global best practice does not favour makrng changes to election laws so
close to an election, the unique circumstances in Kenya, where an election has been
nulhfied because of process with reference to result, makes it necessary for these
amendments to be undertaken in priority.

I

The amendment proposes that other
professronals includrng lawyers can be
appornted chairperson of the IEBC
It removes the risk of paralysis by allowing
the Vice Chair or rn the absence ofboth Chair
and Vrce, for a Commissioner to Act as chair
in line wrth good corporate govemance
principles on succession.
Amends quorum to % of the commlsstoners
present (rounding off to 4) but no less than 3.
It ensures that at any point that the numbers
are less than the prescribed number, there shall
always be a quorum of t/z of the members
present, but in any event never less than three.
The amendment ensures that the decrsrons of
the commissron are unanimous to avoid the
risk of intemal dissonance

Proposed
emendmcnt

Currcnt status Justification for rmendment

IEBC Act,
Section 6 and
the Second
Schedule

Charrperson must be a
lawyer of 15 years
standing
There rs currently no
other lawyer ln the
commrssion
In the absence of the
Chairperson for any
reason, no other
Commrssioner can act as

returning officer for the
presidential election
Quorum is set at five
members



Election Act,
Section 29

Provides for nomination
of presidential candidates
to be undertaken by
members of the
candidate's political
party.
Provides that nomination
for independent
presidential election
candidates should be by
persons who are not
members of any political
party.

Amendment seeks to implement the
constihrtional court's directive that found the
provision of section 29 unconstitutional
following the case of Peter Solomon Gichira
v Independent Electoral and Boundaies
Commission & another [2017J eKLR. T"be

court had found the restriction in section 29
was unconstitutional and at para. 98 declared:

1. ...That to the extent lhat Seclion 29(1) of
the Elections Act No. j7 of 2016 requires
the persons who nominate a presidential
candidate to be members of the
candidate's political parly, the section
contravenes Articles 27(2) and (4) and
Article 137(1)(d) of the Constitution of
Kenya and is therefore null and void to
the erte of the said inconsistency.

2. ...That to the extent that Section 29(2) of
the Elections Act No. 37 of 2016 requires
the persons who nominate an
independent presidential candidate shall
not be members of any political party, lhe
section conttavenes Articles 27(2) and (4)
and Article 137(1)(d) of the Constitution
of Kenya aad is therefore null and void to
the extent of the said inconsistency,

Provides for only
eleckonic transmission
of results of the
presidential election
Does not allow for a
failsafe mechanism in the
event of failure to have
electronic transmission

Provides for both electronic and manual
transmission of results. Allows for the putting
in place of a complementary mechanism that
will facilitate verification of results, but also
provides a failsafe mechanism in the event of
failure of the electronic system
Establishes and clarifies the complementary
system of transmission of presidential election
results in line with Supreme Court
recommendation
The amendment confirms that in the event
there is a discrepancy between the
electronically kansmitted and manually
transmitted results, the manually transmitted
results shall prevail. This assures that the
electronically transmitted information is
verifiable through a comparison with the
manual documentation ,rs part of the

I

Election Act,
Section
3e(1XC)



accountabllity circle. Further, it elevates the
place of the manual documentatron which is a
reflection of the manual vote of which the
electron is based.
The amendment ensures that any failure to
transmit or publish the election results in an
electronic format shall not invahdate the result
as announced and declared by the respective
presiding atrd retuming oflicers at the polling
statlon and constituency tallyng centre,
respectively. This enswes that the sanctity of
the votc is protected, and that a failure to
tratrsmit the mformation does not invalidate
the voter's will as expressed in thc ballot.
The amendment provides for the
Commrssion's publication of information
through livestreaming of results as announced,
but which results as published are not to
deemed as the basis for declaration. Ths
provision facilitates transparency, by ensuring
that the information from the very basic
polling station:
t. Can be tracked as being correctly

reflected by the voters in each polling
station

ri. Allows the National Tallying Center,
observers, medra and the public to
keep track of the announcements and
tallies at each stcp of verification

tii. Reduces thc public anxiety of waitrng
for the collated results

iv. Enhances the overall integrity of the
process

Elections Act
Section zl4

Establishes an integrated
electromc electoral
system for biometric
voter regrstration,
electronic voter
identification and
electronic transmission
of results.
Provides for the
Commission to develop a
policy on the progressive
use of technolo in the

The amendment does not alter the provisi<
rn subsection 44(1), (2), (3) and (+,1.

Consequently, the Act retains the integrated
electronic electoral system as is; retains the
requiement for a policy on technology;
retains the requlrement for procurement of the
technology as provided.
Deletes subsection (5) and (6) which
ururecessanly repeats provislons on
regulations, which are already anticipated m
section 109 of the Act. It however does not

I the alread existr technolo



Elections Act,
Section 83

electoral process.
Requires the
Commission to procure
the technology at least
one hundred and twenty
days before the election
Requires the
Commission to make a
wide array of regulations
for the tech:rology
Establishes a technical
committee to oversee the
adoption of technology
in the electoral process
and implement the use of
such technology.

regulations which will be deenred regulations
under section 109

Deletes subsection (7) whose application is
redundanl as the first elections under the
section have already been held
Deletes subsection (8) which had established
the Elections Technology Committee which
was declared unconstitutional by the High
Court in Kenneth Otieno v Attorney General
& another [2017J eKLR in which the court
declared that "...11/e jind and do hereby
declare that section 44(8) of the Elections
Act, 2011, thal provides for the establishment
of a technical commiltee contprising relevant
agencies, institutions or stakeholders as
IEBC may consider necessdry to oversee the
adoplion and implementation of technologt
in the electoral process, violates Arlicles EB
and 249(2) of the Constitution, and is
t h erefore u n co n s tttutio n aL"

Provides that invalidation can be
either due to qualitative errors
OR quantitative errors

(Section 83 - No election shall
be declared to be void by reason
of non-compliance with any
written law relating to that
election if it appears that the
election was conducted in
accordance with the principles
laid down in the Constitution
and in that written law OR that
the non-compliance did not
affect the result of the election)

Amendment proposes to replace the word
*oR'' with *AND,
Creates harmony in the interprctation of
Section 83 so that any election court is clearly
guided on the considerations to apply when
seeking to invalidate an election i.e. both
qualitative and quantitative considerations
Ensures that technical considerations do not
override the substance of tlle vote (upholds
will of the people)
It requires invalidation of an election to be on
the basis of an assessment of the totality of all
the electoral processes including regiskation,
voting, counting, tallying, transmission and
announcement - and not one of the eight or so
processes.
Introduces a re-emphasis of the current
provision of section 72 of the Interpretation
and General Provisions Act, that "a form
prescribed by this Act or the regulations
made lhereunder shall not be void by reason
of a deviation from the requirements of thst
form, as lone as lhe deviation is not

mislead".calcu
Section 86A New vlslon Gives effect to Art. 138

,|



Addresses uncertainty of conducting a fresh
election
Defines who the candidates in a fresh election
will be in hne with SCOK 2013 decisron
Defines the mechanisms for managing a fresh
electron

Election
Olfences Act

Enhances the penalties for wrlful or deliberate
failure to srgr election documents, or falsifies
election documents by a prestding or returning
officer to five years
Specifies with clanty critical electron offences
committed by presiding and rehrming officers
Raises the profile/criticality of the role played
by presidrng and retuming officers
Proposes the deletron of the restriction on
govemment advertising rn hne with Art. 35 on
Access to lnformahon
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National Youth Council

Nairobi Branch

Chalbi Drive, lavington, Nairobi
P.O.BOX 57774-OO200

Teh 0705227255
Email: nairobibranchnyc@gmail.com

Mr. Michael Sialai,
Clerk
National Assembly
Parliament of thc Republic of Kenya
l.t Floor, Main Parliament Buildings
P.O Box 41842-00100
NAIROBI

2nd October, 2017

Dear Sir,

MEMORANDUM ON THE ELECTION LAWS (AMENDMENT)BILL2OL7

The National Youth Council is established pursuant to Section 3(1) of the National Youth
Council Act No. 10 of 2009 with the mandate of inter nlia acting as a voice and bridge to
ensure that the covernment and other policy makers are kept informed of the views and
aspirations of the youth.

The Council has 64,956 Delegates across all the 47 counties of the country.

The purpose of this Memorancium is to present our comments and views to parliament
pursuant to its recently publishetl advert calling for memoranda on the Election Laws
(Amendment) Bill2077.

1. GENERAL VIEWS AND COMMENTS

The Sanctity of Parliament

The Council appreciates and acknowledges that the need to amend the election laws has
arisen clue to great contestation relating to our electoral system and against the reform and
compliance questions that arose from the recent Supreme Court Ruling.

Page 1 of 't 't
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It rightfully behooves Parliament to keep the daily occurrences irr the Ropublig of Kcnva
under constant review aud take such legislarive ancl oversight actioll as is neftsarv atrcl
mandated under our Constitution to safegtrard the sovercignty of thc Rcpirbtic h wcll a*
ensure the continued respect of the will of the pcople. Intleerl, Article 9.1(5) of tht'
Constitution of Kenya directs that "no lxrson or body, otfur thtn Porlinwnt, hts tlrc llou'pr to
nnke prooision lnting tlt force of lmo in Kenyn atcept under ntthority conferretl by this
Constitution or by legislatiort ' .

As a representative of youths that bear the brunt of violence, the Council reiects attempts
to delegitimize the authority of Parliament as well as the usc of violence and othcr extra-
constitutional means to determine the course of this countrv.

Technology has failed the Constitutional test

In the run up to the 2013 and the 2017 elcctions, technologv was presentet{ to the countrv
as the panacea to our result transmission challenges. It was packaged as the sole answer
for an electoral system that was simple, accurate, verifiable, securc, accoulltable and
transparent.

However, political propaganda and thc recent Supreme Court ruling have proved beyoncl
peradventure that the deployment of technology is nothing close to ra,hat it r.r'as purporterl
to be. The shenanigans and noise surrounding the electronic transmission of results has
led us to conclude that the system is opaque, unsecure and rreedlesslv complex to the
ordinary ntzoanancli.

It is on this account that the council supports the broad objective of granting manual
transmission of results same prominence as electronic transmission with the attenciant
criminalization of the tampering or willful incompletion of the manual result transmission
forms. It is the Council's view that unlike electronic systems which call upon atlvanced
expertise to secure and verify, manual transmission meets the test of simplicitv in
transmission and verification.

o The Cost- Benefit analysis of Technology does not favor Kenyan Youth

The country has spent billions of shillings acquiring and maintaining tcchrrology for the
purpose of transmitting results. It is however eviclent that the technology has ciearlv not
benefitted thc' country as had been envisaged. lnsteatl of clectior] relatet{ stancloffs arrcl
disputes subsiding, the countrf is now wilncssing an upsur.ge of technologv relatcd
disputes as well as technology related monikers such as "cotttptiar gt,ntrtted laders" an,.l
"oifnrnn gr ztyt konryyutn" .

Had the billions of shillings been otherwise spent or.r vouth relatetl initiatives ancl
Programmes such as combating unemployment, the bencfits woulcl have been far more
tangible for our Kenyan youth regardless of political affiliation.

Page2oflt



2. SPECIFIC VIEWS AND COMMENTS

2.1. Amendments to the IEBC Act No 9 of 2011

Amendnrett to Sectiotr 2 of No 9 of 2071

The Chairperson of the IEBC is the official returning officer for presidential elections pursuant
to Article 138 (10 o/ the Constitution anil 39 (D) ol the Elections Act. As such, only the
Chairperson may declare the final results in a Presidential election.

Article 259 (3b) of the Constitution provides:

"any refererce in this Constihttion to a State or other public office or office4 or a
person holditrg such an o/fice, incluiles a reference to the person acting in or othettoise
perfonning the frotctions of the olfice at any particular time;

This provision of the Constitution contemplates the role of a person acting in State or Public
offices. it is noteworthy that the Chairperson of the IEBC is a State Officer within the meaning
of Article 260 of the Constitution.

Should there be a vacancy in the office of the Chairperson of the IEBC, the law as it is
currently does not provicle any mechanism regarding who would act/perform the above
unique role of the Chairperson before a new Chairperson is appointed. It is also noteworthy
that the process of appointment of a Chairperson of any Commission isn't straighfforward
and such a lacuna especially during an election period that must conclude in now less than 60
days would throw the country into an unprecedented crisis. The law should always mitigate
such potential crisis.

Authority assigned to a State officer under Article 73 of the Constitution is a public trust to be
exercised in a way that is consistent with the objects and principles of the Constitution and
demonstrates respect for the people of Kenya. Gooil gooernance is one of the key National
Values and Principles that guide all public and state officers in Kenya.

Having an effective succession plan may be termed as one of the main principles of good
governance not,ust for inclepenclent Commissions such as the IEBC but also any statutory
body, institution or organization within the Republic of Kenya.

Parliament is duly manclated by the Constitution under Article 94(3) anil (4) to consider and
make amendments to the constitution as well as make laws. The National Assembly under
Article 95 (5) (c) exercises oversight of State Organs. In exercising this oversight, the National
Assembly is then expected by law to ensure that State organs operate within the Provisions of
the aforementionL'd Articles 10, 73 and 259 of the Constitution.
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Section 45 lnterpretation and General Prooisions Act provides that

" the pouters and iluties of holilu of office zohere a zaitten lazu confers a duty on the
holder of office as such, unless a coflttary irftentiort appears, tlrc pozoer may be
exercised. and the iluty performed by the person for the time being holdiug tlnt office."

The tmport of this Sechon then covers the role of the Vrce Chairpersorr of IEBC rn the event
that s/he succeeds the Charperson and holds such office as rs covered rn the proposed
amendment. The Councrl finds nothing unconstrtuhonal about rt

Arflendtnent to Section 6 of No 9 of 201.7

The intentions behrnd the amendments to thrs Section are the same as the ones above. It rs
imPortant to add however that the requirement for the Chairperson of the IEBC to be a person
who rs qualified to hold the office of ;udge of the Supreme Court under the Conshtuhon has
been amended to mclude drversity in terms of professronal quahficahons. The person
contemplated in the amendment for Charrperson requires at 15 years' cxperleltce in seven
dtverse backgrounds amongst other qualificahons. Parhament in exercrse of rts roles rs taskecl
with promoting mclusrveness, equity, equahty. Creating diversitv rn quahfrcatrons for pubhc
offtcers such as the office of the IEBC Chairperson may be seen as one of the ways Parhament
effechvely exercises this function. ParLament manfests the diversrty of thc nahon, represents
the wrll of the people, and exercrses therr sove rcignty (Artrcle 94 (4) of the Cotstitutiort).

It is instructive to note that Article 250(2) (a) of the Constitrttiotr leaves the matter of
qualificahons of the Charrperson of the IEBC wholly under the hands o( the IEBC Act

Amcndment of the Second Schedule to No. 9 of 2011

The quorum for the conduct of business at a meehng of the IEBC shall be at least five
members of the IEBC as per the current provision. Article 250 (7) of the Cotstrhttiorr provrdes
that each commission shall consrst of at least three, but not more than nrne, members In thrs
case, the requrrement under the current law that the quorum for concluct of busrness be five
members of the IEBC is ill thought out. The assumption that the IEBC wrll alwavs have the
Constitutional maximum of rune members is flawed and lacks basrs [n the ovent that there are
less than nine IEBC Commissioners in total in future or even where for reasons urrknown the
IEBC may not reach the number of five then IEBC's operahons woulcl be crrppled.

Thrs is a clear contravention of the wrll of the people of Kenva who ha','c a right to cxercrse
their poliucal rrghts as under Article 38 and parhcularly that of unrvcrsal suffrage ancl frec'
expression of will of the electors. It is important to apprecrate the unrque role of the IEBC rn
conducting or supervising referenda and elechons undet Article 88 of the Constitutiott.

A farlure of the IEBC to make decrsions, hold meeturgs, pass resoluh()ns ctc due to thrs
unreasonable quorum demands $ m clear conEavenhon of the Constltuhon and an obstacle rn
the furtherance of the people's wrll and Conshtuhonal rrghts. Parhament nlust then enact
Iegislation to cure such defects as mandated more so nobng that the pcople of Kenya rnav
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exercise their sovereign power cither directly or through their democratically elected
representatives (Article 2 of the Constihttion).

2.2. Amendments to the Elections Act No 24 of 2011

. Aflrendtnert of Sections 39, il4 and ileletion oI 44A of No. 24 of 201.L

Due to confusion as to IEBC's exact mandate under the above provisions, there was a lot of
litigation on these issues before the general election.

The Court of Appeal in the case ol lndeoenilent Electoral €t Boundaries Commission a
MainaKiai. Khelef Khalifa, Tiroo Kifitr,Attorneu-General. Katiba Institrtte€t Coalition for
Reforms 8 Democracu [20171 eKLR, declared the law to be as follows

"lt eantot be ilenied that the Chairpersot of the appellant has a significant
cotrstittttioral role under Sub-Article (70) of Article 738 as the authoity zoith the
ultirflate nmndate of nnking the declaratiott that bings to finality the presideatial
election process, O/ course before he makes that declaratiotr his rcle is to acafiately
tally all the results exactly as receioeil lrom the 290 retuning officers country-wid.e,
zoithout adding, stbttactitrg, ttrultiplying or iliaiding any number contained in the tzoo
fonns fron the constituency tallying center, lf anu oeification or confiflno.tion is
anticioateil. it has to relate onlu to confirrnation and aeifica tion that the candidate to
be ileclared elected orcsiilent has met the threshold set undet Article 738@). bu
receioine more thar half of all the ootes cast in that election: arrd at least hoentu- fiae
oer cent of tlrc aotes cast in each of nore thar half of the cout*ies."

As contrasted with the above, the findings at Paragaph 293 of the Majority judgment in Rail4
Odinsa anil Anoth er as IEBC and 2 others [201 7l the Supreme Court stated that: "We haae
already helil that ute fitd little or tothing in this ilecision to suggest that, by deciiling the
uay it did, the Appellate co tt resffaifleil or bareil the 7st Respondent f.rom aeifying the
results before declaring t\rcru, or tlnt it uas reliezting the lormer the statttory iluty of
electronically transrnittirrg tlrc results. What the 2t,a Respotdent usas barred lrom doing by the
Corrt of appeal and High Court uas to aary, altet or change the results relayeil to the
National Tallying Centre from the polling stations atd constituetcy,,.
From a reading of the abovc paragraph of the Supreme Cour(s Judgment, it is clear that the
IEBC is supposetl to vcrify results before releasing them and also electronically transmit them.
Electronic results are generated from a manual form. Parliament seeks to then ensure that the
IEBC, in the transmission of presidential election results, transmits both the manual and
electronic results to ellsure accuracv as it required by the law and also by the supreme Court
standarcl.

The posihon takeu by Parliamcnt in the proposed amendment is in line with the opinion of
Justice Njoki Nciungu in her dissenting opinion in thc Raila Oilinga 2077 case under
paragraph 161 where she states:

"Article 39(1C) nnndates that for ptrposes of a presiilential electiott, the Commission
shall electrotically tratanit, in the prescribeil fomt, the tabulateil results of an
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election for the President from a polling statiott to the Constituency tallying centre.
Technology hozoezter, per Section 1M, is used SUBIECT to the proaisiotts of the entire
section, mearing, that there are prerequisitcs to be fitet, before technology can be
efirployed. Parliament zoas keen to introduce conditiotts preceding the use of
techrology in elections."

Further, the Court of Appeal No. 258 of 2077 in National S llD?r Alliance (NASA) Kenua us
Itdeoendent Electoral and Bounilaies Conunissiott Tlrc Attonrcu General €t ubilee Parta of
Kenlta: The appeal arose from a petition filed by NASA in the High Court seeking orclers that
would essentially repeal Sectiort 44A of the Electiotts Act which makes provision for a

complementary mechanism. The essence of the decisioll is set out at paragraphs 22,23 and 27
of the iudgment which is set out hereunder in extensu:

"[22] ln our consiilered aiezo, tlrc High Court judges properly appreciated the uteuning
of Section MA uhet they positeil as follows at paragraph 80-82 of the inpugned
luilgmatt

"80.A plain interpretatiotr of secfiotr MA shozas that tlrc legislafite intended
the establishment of a mechatism that is cotnplementary to the o,rc set out in
section 114 of the Act. The systen under sectiort 44 is an ittegrated electrotic
electoral systern that enables biontetric uoter registration, electronic aoter
identification and electronic tratsmissiotr of rcsults. lt places emphasis on the
use of teclmology.

87.1n the Concise Oxford English Dictionary, Oxford U aersity Press,
TZtr,Edition 2077, the u.toril Complenrerttary "Meat$ fonning a contpleurcnt or
adrlition,.. contbinirg in such a uay as to fonn a contplete whole or enhance
each other" uthile complenrcnt tteans "a thing that cotrtibttes extra feahres to
something else so as to enhance to improoe it..." tlnt beitg the plain arul literal
meanirg of tlrc zuoril complementary, otr aieut is that sectiotr 44A of the Act
prcsupposes a nrechanism that u:ill conrplintent, add ethance or inrproae the
nrechanism already set out in section M of tlrc Act.

82. lt follotos therefore tlut tlrc conplimentary trechanisur in sectiotr 14 A need
not be similar, sanre, akin or parallel to tlrc ote set out i,t scctiorl 44 of the Act,
All that is reEired for that mechanisnt is tlnt it shoultl adil to or improue the
electronic mechanisrr in sectiort tl4 of the Act, But at the sanre tine, be sintple
acculate, aeifiable, sec re, accourrtable atd tratsparent. It should allozp the
citize,$ to firlly exercise their political rights under Article 38 of the
Constitution, This cotttplinentary nrechanisnr only sets irr tohen the integrated
electtotric system fails"

[23]Counsel for tlrc appellant urgeil us to corrsiiler the Hansard repoft ort the detailed
ilebate on the amendnrcnt of section tl4 A uthich in his aicw etaisaged at electronic
backup anil not a marunl rcgister ushich itt his oiezo uas altentatiae awl not
complimentary. To trs, the plain and literal ureanitg of a complinrctrtary ruechanian
tohich zoas enuisageil uas a system that zt,ot d elsure o eligible ttoter utlro is
registered zoas lefi out of aoting because the aoters bionretrics could not be identified
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ol the results could ,nt be transnitted because of an electronic failure of a systent as
enshined in Article 38 (2 and (3) of the Constihttiorr. lt is connflort ground that ezten
the best technology can fail; it was also admitted that in the conduct of the 2073
general electiotts it largely faileil; it can also be interfered with throtrgh criminal and
humat elenrctts; for these reasorls u)e sought to knozo, fron counsel for the appeltant
uhat utould happen if technology faileil irr the process of aoter iilentification and
result trarsmission atd it resulted to some aoters being disenf-ranchised Sailly,
cowrsel ditl not prouide a solutiott that uould be in lite utith tlrc prouisions of Article
83G) zohich proaitles:

"Adnrinistratiae arrangenrcnts for tlrc registratioa ol uoters and the conduct of
elections shall be designed to facilitate, and shall not deny an eligible cifizen
the riglrt to 7,ote or starul for electiott"

[2TlMooittg azuay from tlrc experietces of the 2073 general election anil in oriler to
intproae on electoral process, the Legislature ilirected rnder Section 44A of the
Electiotrs Act, that IEBC ilo ileaelop a'cotnplementary meclnnisnl. This came in the
fonn of the enactment o/ Regrlatiotrs 59, 82 anit 83 so as to operationalize the
proaisions of tlrc said section tl4A uthich in turn is supposed to giae full effect to the
proztisiorts of Article 38 (2) (3) and 87, 86(a) anil 87 (1) of the constitution. There was no
allegation that the complenrettary proceilure in the aforesaid regulations contrailicteil
the proaisions of the Constitltion. Thercfore, just like the learneil trial jtdges of the
High Court, zoe ilispose of the grounils of appeal challetging the prouisions of the
aforesaid regulatiorts as a ,to,t- starter as the greatest danger lies in withilrausing
those regulations that ate xrpposeil to back electrot ic aoter iilentification anil rcsult
transmission and tlrcreby leauiug IEBC with no alternatizte fall back systern of
enating the dictates of tlrc Constitntion are fiifilleil in the charge of its manilate. ln
so iloing, tue nrderscore tle fact that the IEBC has a constitutional ilut! of balancing
all the ights atd etsuittg all uoters, especially those zohose biometrics are not be
picked by KIEMS are accorded an opportunitV to aote if they are getuinely registercil
aoters utho can bc traceil from the register of aoters and zuho can be iilentified by their
i de n tifi c atiotr c artl or p as sport, "

The amendment to Section t14 seeks to bring clarity and uphold the provisions of Section tI4
(3) that te'chnologv used must bc simple, accurate, veriliable, secure, accountable and
transparent. The citizcr.rry's fundamental political rights under Article 38 are encapsulated in
the principles of free ancl fair elections in Article B7(e) and IEBC's obligation to conduct
elections in a simplc', accurate, verifiablc, secure, and accountable and transparent manner as
stated in Arficle 86 ol the Cor$titution.

The maiority clecision in Raila Oditga 2077 stated:

13921 Haoiry taken note of Mn Nyamodi's submissions, uthich appeareil to suggest
that IEBC had ptt in place a contplimentary system for the transmission of resuiis; a
system that utas ueither simple nor knoutn to the petitioners, u,e heteby ilircct that in
conductittg the ftesh electiol IEBC must put in place a complementary system that
accords zuith the proaisions of section uG) of the Elections Act. lt goes zaithout
saying that such a systen as lrcId by the High Cotrt, in the case of the National Super

Page 7 of 11



Alliance (N ASA) Kenya zt. The lndepenilett Electoral and Bourdaries Countission €t 2
Others, only comes into play zulen technology fails.

Through the amendment to Section rMA, Parliament seeks to ensure that the IEBC complies
with the Courds findings by putting in place a complementary system for identificahon of
voters tlat is simple, accurate, verrfiable, secure, and accountable and transparent rn ftne wrth
simple, accurate, verifiable, secure, and accountable and transparent Arficle 38 of the
Cottstitution.

Amenilment of Section 83 of No 24 ol 2077

The Ma;ority Judgment of the Supreme Court (Raila Odinga 2077) pronounced rtself as
hereunder regarding Section 83 of the Elections Act of 2017.In fact, rt termed thrs as (rts) the
final pronouncement regardrng the import of said provrsron.

[386] Regading pruyer (h), the eoiilence belore us cautot lead to a certain and finn
decision rcgarding the spccific number of aotes alfected by the inegtlaihes and
illegalities anil it is our position that a concise rcailing oI Section 83 of the Electiotts
Act toould shou that the results o/ the election need not be an rcsue u:lrcre the
pinciples of the Constitution and electoral law haoe been aiolated ifl the ffianfler that
zoe haae shoutn abozte, Prayer (h) to the extent that it refers to aotes to be struck off
cannot therefore be allozoeil.

[385] Rcgailing prayer (i), u)e haae shozon beyond peradaenhtre that ln this judgnent,
roe haoc settled the laut as regails Sectiott 83 of the Electiotts Act, and its applicability
to a presiilential electiort We haae shousn that coatrary to popular aieut, the rea ts of
an electiotr it terms of numbers can be oztetturaeil if a petittonet can ptoae that the
election u)as not conilucteil in compliance zoith the pitciples laid dozut in the
Cotrstitution atd the applicable electoral laut. Neuer has tlrc word 'OR' been giaen
such a potoerful meaning. Why did we ilo that?

[390] We iliil so because as ludges zoe haae taken an oath (as adt;ocates ftst atd. as

luilges later). ln the firo oaths, the fimilanental zoorils are fidelity to the Constittttion
tuithout fear or fauour. The constitutional principles that ue hazte uphelil iu this
judgment u;ere embed.iled. anil became a critical part of otr electoral lazu. The
Leoislaturc in its u;isdom clrcse the u.tords itt Sectiott 83 o the Electiotrs Act and itf
keeoiaq to out oath. roe carrnot. to olacate anu side of the nolitical dioide. alter.
amend. rcail into or in anu utau a the ,neartine to be attributed to that Section.

The Supreme Court acknowledged that rndeed, the manclate to makc laws rn Kenva lies wrth
Parliament. As such, Parlnment as provided for uncler Articles 95 and 96 of ttre Colstitutiott
should make laws to not only reflect the wrll of the people but rn exercrse of their sovereign
power.

This amendment to Section 83 rs legal and seeks to bring further clantv to thc provisron. A
ptovrsion such as Sechon 83 rs and has been at the heart of elechon tlsputes rn Kenva srnce
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2013. It is therefore paramount that it is clear, unambiguous and most importantly accurate
as to the intention that Parliament had when initially enacting it.

lnsertiott of Section 83 (2)

This seeks to inkotluce the provision of Section 72 ol the Interpretation and General
Provisions Act (Cap 2) which states as follows:

"Saae as is othent;ise expressly prooiileil, zoheneaer a form is prcscibeil by a zoitten
lazu, nn instnotrott or docunrcttt zohich purports to be in that fornr shall aot be ooiil by
reason of a deaiatiol therclrorr tohich does not affect the substance of the instntment
or docrntent, or uhich is not cala ated to mislead"

The issue oI elcctoral forms was the subject of litigation at the Supreme Court where the Court
found itself in a rather awkward situation as it was forced to determine on validity and
intention behinc'l electoral forms. Parliament in exercise o( its legislative function under Arfi'cle
94 and 95 of the Constihttioz secks to render clarity oI the same through this amendment.
Section 72 is not a new/strange provision/amendment as it has been the existing position in
Kenyan law uncler Cap 2.

Further, this amendment is bolstered by the provisions of Section 26 of the Statutory
Instfltrrreflts Acf, 2013 which states as follows:

" (1) Where an eaabling legislation confers power on afly percon to presc-ribe any form,
ther unless that person prescribes atch form, any form approaeil /or the purpose by
that persot, matl be usecl.

(2) Wherc any fonn has been prescibeil by or under any legislation, a d.ocument or
statutory instnorrent ushich purports to be in such form shall not be aoiil by reason of
any deoiatiotr there fronr zohich iloes not affect the substance theteof or zrshich is not
calculated to nislead,

hr acldition, the Constitution itseU sets the tone that substance is to take precedence over
technicalities and form at Articles 23 (3) (b and (c) anil Article 759(2)(d) which respectively
state as follows:

"Articles 22 (3) (b) and (c) Tfte Chief lustice shall make rules proaiiling for the court
proceeditgs referteil to in this Article, zohich shall satisfy the citeia that-

(b) Fonnalities relating to the proceeilings, ircluiling commencement of the
proceedings, are kept to the minimum, anil in partia ar that the cotrt shall, if
,tecessanl, entertait proceeilitrgs on the basis of infonnal ilocurrtentatiot ;

(d) The court, uhile obseroing the rules of ,ntural justice, shall not be unreasonabhl
rcstricted by proceilwal techticalities; "

"Article 159@ (d) 2) in exercising jtdicial authoity, the courts and tibunals shall be
gtided by the follozoirrg pinciples -
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(il) Iustice shall be admitistereil zoithout undte regard. to procedural technicalities"

At paragraph 403 of the Maiority decision, the Court hrghhghts the fact there wasn't sufficient
time to conduct a ProPer scruhny or re-count of votes due to hght constltutronal hmelines. We
set out the sard paragraph in full

[483] One other peipheral but important matter requres orff attelhotr; tlrc timefrante
for heaing and iletermiaing a presidential election petition it Kenya. The Court is able
to bear all manner of criticisnts but one zoould be extrenrcly unfair; alleged inability to
delioer on time. Where is that time? BefiDeel the decision n tle 20L3 Ra a Odinga
case and the present petition, it zoas a mattu of agreeurent across Kenya that 14 days
is not enough for parties and the Court to fi ly ileliaer on their respectiue tutdates
not because tlrcy carutot (in fact they all haoe) but because there may be the need to
conduct exercises such as a tecount ol ootes or scrutiny uhich require substantial
amounts of time. Yet the Legislatute ignorcd pleas to rethink tlrc tmtefranrc, lt is tine
they did so, The reasons for doing so are obaiots and need no extrapolation here.

It is our view that t}te above amendments seek to make the work of the Supreme Court easrer
m its dehvery of ;ushce given the rrgrtl time frames in determrnaholr of presrdenhal pehhons

. lnsertion of neut Secfion 86A of 2077

The Constitution of Kenya provides that a fresh election shall be helcl withrn sixty days after
the determination (Article 140 (3)) rnvahdahng a presrdenhal elechon. Followrng the
rnvalidation of the Presrdential electron, there has been a lacuna regardrng procec{ure to be
followed by the IEBC rn organizing a fresh election after such invaldation. We holcl the vrew
that Partament rs therefore by law as stated before mandated to make laws to fill such
lacunas.

Further, Article 82 (1) (d) provrdes that Parhament shall enact legrslahon to provrtle for the
conduct of elections and referenda..." Thrs new amendment aims to cure thrs lacuna whrch
had not been prevrously contemplated in the Elechons Act. Thc import clf thrs amenclment rs
to ensure that he Kenyan pmple are able to exercise therr rrght to vote as envrsaged m the
Conshtution which nght cannot and should not bc contravened by farlure by Parhament to
make laws or by any purported admr-nistrative gaps or lapses by the IEBC.

2.3. Amendments to the Elections Offences Act No. 37 of 2015

lnsertiotr oJ neut Sectiorr in No. 37 of 2076

In rts findirrgs, the Malority ludgment in Raila Odinga 2077 fountl that a number of forms
34A, 348 and 3ilC hatl not been srgned by returmng offrcers Thrs was one of the reasons rn the
Supreme Courfs ;udgment fot the invahdahon of the presrdenhal clochon based itn
irregularrties by the IEBC and that compromrsed the rntegntv of the elechons Paragraph 377
states:
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"[377] Foru 34C, which zoas the instntment in uthich the final result zoas recorileil anil
declared to the public, zuas itself not ftee from iloubts if autlrcnticity. This Form, as
cnrcial as it zaas, bore neither a zoatermark, nor seial number. lt zaas insteail certifieil
as being a tnrc copy of the oiginal. Of the 4,229 Forms 3ttA that zoere sc.rutinized,
nrany zoerc tot stanrped, yet others, utere utsigned by the presiiling officers, anil still
fiafly ,nore zoere photocopies. 5 of the Forms 348 zoere ,tot signed by the returning
officers. Why woulil a refitn irtg officeq or for that matter a presiding office1 fail or
neglect to appetd his sigrtahffe to a doatment t0hose contents, h{she has generateil?
lsn't the appetding of a signatwe to a form beaing the tabulateil rcsults, the last
solemn act of asatance to tlre aoter by such fficer, that he stanils by the ,,numbers,,

on that fonn?"

with the Supreme Court making signing of forms an issue in gauging whether the IEBC
conducted the elections in a manner than safeguarded its integrity in future; it is paramount
that this amendment is made. Returning officers in their work are agents of the Irnc and
must therefore be above board as the new standard set by the Court. They are therefore by
extension answerable to the Kenyan people in ensuring that they uphold their right to
universal suffragc. This amendment seek to tame errant returning officers and cure mischief
exercised where some may refuse to sign forms willingly and therefore sabotage the entire
election. In the exercise of its mandate as agents of the IEBC, they must therefoie be held to
the same high standarcis.

The Constitution also cnvisages a voting to be transpar ent (Article g2 (2)) and this
requirement must extend to all staff and agents of the IEBC. Article 86 also encapsulates the
role of the IEBC to ensure inttr nlin that.

c) The results Irom tle polling statioas are openly anil acarately collateil and
qomptly atnounced by tlrc refitrning ffic*; and d) appropriate sttuctures anil
mechanisnrs to eliminate electoral malpractice are put in place, incluiling the
safekeeping of election materials.

This amendment will surely capture the will of the drafters of the constitution, Supreme
Court and Kenyan people regarding electoral malpractices.

For further inlormation plcase contact us at:
National Youth Council
Nairobi Branch
Chalbi Drive, Lavington, Nairobi
I'.O.BOX 5777+00200
Tel: 0705227255

Yours faithfully,

EDWARDGITH AMUITO
NCIL, NAIROBI BRANCHNATIONAL YOUTH COU
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The Kenya Inter-Religious Aids Consortium (|0RAC)
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Election Laws Amendment Bills
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Baclrground:

The Jubilee party has inaoduced a bill in Parliament that seeks to amend a few sections of Kenya's
clectoral law to fill in a lacuna, align the law to emerging issues around the fresh presidential election and

address issues raised by tEllFqe Court judgement in its nullification of the presidential election. Our
review of tle amendment bill reveals the attempt by parliament to secure without fail the holding of the

elcction on 266 October 2017.
We wish to submit as follows:

1. Parliament's role in amending law is a constitutional maodate. Its role is not fettered as regards

timing and neither does Parliament require any authorization to amend laws.

a. It is to be noted that some of the opposition rank challenging the curr€nt process of
amending the law had no qualms about doing the same in early 2017, when they not only

overfiauled the entire constitution of commissioners ofthe IEBC,

but introduced a new raft of laws and requiremens with strict timelines for the conduct of
the general elections of 8h August 2017.

b. Further the same opposition occasioned additional changes to the laws through filing a

plethora of legal cases, with the last and most impactful on the law/procedurc being the

Maina Kiai case whose judgement was delivered 3 weeks to the election'

2. parliament's current actions are based on the Supreme Courts' observations of the 2Ol7 General

Election, and the recommendations in both the majority and dissenting opinions on the need to

ensure that there is clarity, simplicity and verifiability in the process of transmission of
pres idential election results.

a. The Supreme Court (SCOK) was particular that IEBC needed to define the

complementarysystemenvisionedinsection44A,andelaborateexactlyhowitisto
work.

b. parliament has also found it necessary to define in exact terms the intention of section 83

oftheElectionsAct'soasnottoleavethesameopentomisinterpretation.ltistobe
noted that the same SCOK has since 2013 and in all other cases that came before it,

interpreted section 83 to the effect that invalidation of an election cannot be undertaken

purelyonqualitativeconsiderations.However,inthe20lTpetition.theSCOKdecidedto
alter lhe meaning of the same section to argue the very opposite The amendment seeks to

curethisbydefirringwithoutadoubtthemeaningofsection83asintended.

3- Parliament is properly constituted for the purpose of enacting the bill as proposed. The fact that

the house has a majority ofJubilee members and alfitiate parties is not illegal. It
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is a reflection of the people's ',vill and their errdorsernent of the Jubiloc agenda. No
member ofNASA has refused to be swom in, resigned, or refused to take a salary.

4. There is nothing unconstitutional or retrogressive about the bills. It does not take away
any rights or freedorns. The provisions of the amendment are self-executing. No
regulations zue necessary.

) The amendments do not impose any additional burden to IEBC as they only seek to
simplifo and ease lhe rnanagement of elections while provid.ing clarity in case there are
challenges.

6. The Supreme court Ruling in l?aila Amolo odinga & another v lndependent Electoral
and lJoundaries commission & 2 others [2017J eklr was the first opportunity to test the
efficacy of the negotiated law that followed the recommendations of the Joint
Parliamentary Select Committee on the Matters of the Independort Electoral and
Boundaries Commission.

7. In as much as global best practice does not favour making changes to election laws so
close to an election, the unique circumstances in Kenya, where an election has been
nullified because of process with reference to result, makes it necessary for these
amendments to be undertaken in priority.

The amendment proposes that other
professionals including lawyers can be
appointed chairperson ofthe IEBC
It removes the risk of paralysis by allowing
the Vice Chair or in the absence of both Chair
and Vice, for a Commissioner to Act as chair
in line with good corporate govemance
principles on succession.
Amends quorum to % of the cornmission,
present (rounding off to 4) but no less than 3.
It ensures that at any point that the numbers
are less than the prescribed number, there shall
always be a quorum of % of the members
present, but in any event never less than three.
The amendment ensures that the decisions of
the commission are unanimous to avoid the
risk of internal dissonance

Proposed
amendment

Current status Justifi cation for amendment

IEBC Act,
Section 6 and
the Second
Schedule

Chairperson must be a
lawyer of 15 years
standing
There is currently no
other lawyer in the
commission
In the absence of the
Chairperson for any
reason, no other
Commissioner can act as

rehrrning officer for the
presidential election

Quorum is set at five
members



Election Act,
Section 29

Provides fbr nornination
of presidential candidates
to be undertaken by
nrenrbers of tlre
candidate's political
paay.
Provides that nomination
for independent
presidential election
candidates should be by
persons rvho are not
rnembers of any political
party.

Election Act,
Section
3e(r xc)

Provides for only
elecfonic trarsnission
of results of the
presidential election
Does not allow for a

failsafe mechanism in the
event of failure to have
electronic transmi ssion

Provides for bodr electronic and manual
transrnission of results. Allows for the pufting
in place of a complementary mechanism that
will facilitate verification of results, but also
provides a failsafe mechanism in the event of
failure of the electronic system
Establishes and clarifies the complementary
system of transmission of presidential election
results in line with Supreme Court
recommendation
The amendment confirms that in the event
there is a discrepancy between the
electronically transmitted and rnanually
transmitted results, the manually transnitted
results shall prevail. This assures that the
electronically transmitted information is
verifiable through a comparison with the
manual documentation as part of the

Amendn)ent seeks to implement the
constitutional court's directive that found the
provision of section 29 unconslitutional
following r.ll,e case of Peter Solomon Gichira
v Independent Elecloral ond Boundarics
Commission & another [2017J eKLR. The
court had found the restriction in section 29
was unconstitutional and at para. 98 declared.

1. ...Thil to ,e etent thot Section 29(I) oJ
the Etections Acl'No. 37 oJ 2016 reqrires
the persons who nominate a presidenlial
candidate lo be members of the
cdndidate's political partj, the sectiott
contru.venes Articles 27(2) and (4) and
Article 137(I)(d) of the Constitation of
Kenya and is thereforc null ond void lo
fie erte of the said inconsistency.

2. ...That to the 6tent llrat Sectton 29(2) oI
the Eleclions Act No. 37 oJ 2016 reqaba
the pelsons who nominate an
independent presidential candidate shall
not be members of any political pafiy, the
seclion contaven$ Afticles 27(2) and (4)
and Article 137(I)(d) of the constitutio,t
of Kenya and is lhereforc null and wiil to
the e\tent o the said inconsisten



accountabi I ity circle. I.urthcr, it elevates (he
place of the manual documentation which is a
reflection of the manual vote of which the
election is based.
The amendment ensures that any failure to
transmit or publislr the election results in an
electronic format shall not invalidate the result
as announced and declared by the respective
presiding and retuming officers at the potling
station and constituency taltying centre,
respectively. This ensures thai the sanctity of
the vote is protected, and that a failure to
transmit the information does not invalidate
the voter's will as expressed in the baltot.
The amendmenl provides for the
Commission's publication of infonnation
through livestreaming of results as amourced,
but which results as published ale not to b.
deemed as the basis for declaration. Th
provision facilitates transparency, by ensuring
that the information from the very basic
polling station:
i. Can be tracked as being correctly

reflected by the voters in each polting
station

ii. Allows the National Talllng Center,
observers, media and the public to
keep track of the announcements and
tallies at each step ofverification

iii. Reduces the public anxiety of waiting
for the collated results

iv. Enhances the overall integrity of the
process

The amendment does not alter the provision-
in srrbsection 44(l), (2), (3) and (4
Consequently, the Act retains the integrated
electronic electoral system as is; retains the
requirement for a policy on technology;
retains the requirement for procurement of the
technology as provided.
Deletes subsection (5) and (6) which
unnecessarily repeats provisions on
regulations, which are already anticipated in
section 109 of the Act. It horvever does not

Elections Act
Section 44

Establishes an integrated
electronic electoral
system for biornetric
voter registration,
electronic voter
identification and
electronic transrnission
of results.
Provides for the
Commission to develop a

policy on the progressive
use of technolo in the eal the al exlstrn technolo



electoral process.
Requires the
Commission to procure
the technology at least
one hundred and twenty
days before the election
Requires the
Commission to make a
wide array of regulations
for the technology
Establishes a technical
committee to oversee the
adoption of technology
in the electoral process
and implement the use of
such technology.

under section 109
Deletes subsection (7) whose application is
redundant as the first elections under the
section have already been held
Deletes subsection (8) rvhich had established
the Elections Technology Committee which
was declared unconstitutional by the High
Cou( in Kenneth Otieno v Attorney General
& another l20ll eKLR in which the court
declared that "...We find and dc., hereby
declore that section 44(8) of the Elections
Act, 201 I, that provides for tlre establishment
of a lechnical committee comprising rclevant
agencies, hsfUutions ot stakeholders os
IEBC moy consider nec*sory lo oversee rhe
adoption and implementalion ol technolog)
in lhe electoral process, violales Articles gg
and 249(2) of e Constitution, and is
th erefo re unco nstifrr tiona L"

regulations which will be deemed regrrlations

Elections Act,
Section 83

Provides that invalidation can be
either due to qualitative errors
OR quantitative errors

(Seaion 83 - No election shall
be declared to be void by reason
of non-compliance with any
written law relating to that
election if it appears that the
election was conducted in
accordance with the principles
laid down in the Constitution
and in that written law OR that
the non-compliance did not
affect the result of the election)

ent proposes to replace the word*OR" with "AND"
Creates harmony in the interpretation of
Section 83 so that any election court is clearly
guided on the considerations to apply when
seeking to invalidate an election i.e. both
qualitative and quantitative considerations
Ensures that technical considerations do not
override the substance of the vote (upholds
will of the pmple)
It requires invalidation of an election to be on
the basis ofan assessment of the totality ofafl
the electoral processes including regrstration,
voting, counting, taltlng, transmission and
announc€ment - and not one of the eight or so
procrsses.

Introduces a re-emphasis of the current
provision of section 72 of the Interpretation
and General Provisions Act, that "a lorm
prescribed by tltis Act or the regulations

form, deviation
n

shall not be void bv reasnmade thereunder
ofa deviation from the rcouirementt of that

as long as the is nol
uc

Amendrn

Section 86A New rousron Gives effect to Art. 13 I



Addresses uncertlnty of conducting I fro$
election
Defines who the caadidatcs in a fre.sh election
will be in line wi6 SCOK 2013 decision
Dcfincs thc mcchanisrns f91 menaging a fresh
elecdion

Election
Offences Act

Enhances the peo.alties for wilfirt or deliberate
failure to sip election documents, or falsifies
election documeDts by a presiding or rctumiry
offic€r to firre yetrs
Specifies with clsdty criticd clection offcnces
committed by presiding and retuming offic€rs "
Raises the profildoiticality of fte role played
by presiding and rauming officels
Proposcs the deletion of thc rcstrictim oa
gowrmrent advfiising in line with Art 35 on
Access to Information
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Memorandum to be submitted by the Kenya Private Sector Alliance (KEPSA)

on the Election Laws (Amendment) Bill, 2017 to the National Assembly and
Senate Select Committees on Electoral Laws, 2017 on 4th October,2017

Part l: About KEPSA

1. KEPSA is the voice of the private sector and the apex body for the private

sector associations and corporates that includes MSMEs, Multinationals, trade
associations and corporates represented through different Business Membership
Organizations as well as direct corporate members. Our membership reach is

over 500,000 members.

2. KEPSA's mandate as the voice of private sector in Kenya is fulfilled by

providing a platform for its members to engage in high-level public policy

dialogue. We work closely with the government at all levels; from the counties to
the national and regional levels to spearhead implementation of key reforms and

strategies which are key to improving the country's doing business environment
and competitiveness. We also work in partnership with other strategic partners
and like-minded stakeholders with whom we share common goals, and who have

a positive agenda for growth and development of business and the economy of
Kenya at large.

3. Our policy dialogue agenda is built into the National Business Agenda
which is aligned to Kenya's Vision 2030. The National Business Agenda has five
thematic areas, among them Promoting Human Capital Development and

Entrepreneu rship, lnfrastructure Development and Enhancing Trade and

lnvestment. Under the lnfrastructure Development thematic area, KEPSA

advocates for the cascading of ICT gains for private sector development.

1
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Part ll: Specific Amendments

Current Clause in the Election
Laws (Amendment) Bi,l, 2017

Recommendation

ln implementing this propgsal,
we note that there is a need to
consider the mix of skills
among the Commrssioners
needed to manage a complex
process such as an election.to
Utr,t LDhOrvev gl\sbtrrues
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W.ftffi&por" that the quorum
be 

^50-' 
percent of all the

mem bers.

2

1 Clause 3 (Amending Section 6 of
the IEBC Act)

The lndependent Electoral and
Boundaries Commission Act, 2011 is

amended in section 6 by-

(a) Deleting subsection (1)

substituting therefor
following subsection-

"A person shall be qualified for
appointment as the chairperson of
the Commission if the person-
(a) holds a degree from a

recog nized universrty in public
administration, public finance,
governance, electoral
management, socia I science or
law;

(b) has proven experience in any
of the field specified in
paragraph (a) of not less than
fifteen years;

(c) meets the requirements of
Chapter Six of the
Constitution;

and
the

2 Clause 4
(Amending the Second Schedule
to the IEBC Act)

a



The lndependent Electoral and

Boundaries Commission Act, 2011 is

amended in the Second Schedule
by-
Deleting the word "five members of
the Commission" appearing in

paragraph 5 and substituting
therefor the words "half of the
existing members of the
Commission, provided that the
quorum shall not be less than three
mem bers."

Clause 6
(Amending Section 39 of the
Elections Act, 2011)

Section 39 of the Elections Act,
2011 is amended by-

(a) Deleting subsection (1C) and
substituting therefor the
following new subsection-

"(1C) For purposes of a presidential
election, the Commission sha ll-'

(a) Electron ica lly and manually
transmit the tabulated
results of an election for the
President from a polling
station to the Constituency
tallying centre and to the
national tallying centre;

(1 D) Where there is a discrepancy
between the electronically
transmitted and manually
transmitted results, the manually
transmitted resu lts shall prevail.

Decisions should be made by a

simple majority of members
present. This is in line with the
principles of corporate
governance.

These two systems need to
complement each other
without any superseding the
other./
The key consideration is that
the announcement at the
constituency level should
remain f inal.

a
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a4 Clause 7
(Amending Section 44 (6) of the
Elections Act, 2O1 1)

Our proposal is to align this
procedure wrth the existing law
governtng subsidiary
legrslation.

All the forms used in
transmitttng results should be
official and verifiable. We

The Elections Act, 2011
amended in section 44by-
a) Deletrng subsection (6)

ts

(Subsection 6:
Notwithstanding the provisions of
section 709(3) ond (4), the
Commission
sholl prepore ond submit to
Porlioment, the regulotions
required made under
subsection (4) wtthin a period of
thrty doys from the date of
commencement of
this section.)

therefore propose
6lar r<c be cleletecl.

0e &iart0(lN

that
hre lorms

4

5 Clause 9
(Amending Section 83 of the
Elections Act, 2011)

The Elections Act, 2011 is amended
in Sectron 83 by-
(c) inserting the following new
subsection immediately after the
renumbered subsection (1)-

(2) Pursuant to section 72 of the
lnterpretattons and General
Provrsions Act, a form prescribed
by this Act or the regulations made
thereunder shall not be void by
reason of a deviatron from the



6

7

8

requirement of that form, as long
as the deviation is not calculated
to mislead"
Clause 11

(Amending Section 6 of the
Election Offences Act, 2O16)

64. Notwithstanding any other
provision in this Act or any written
law, a presiding or returning officer
in election, who, in relation to the
prescribed document containing
the results of the elections-

(a) knowingly fails or refuses to
sig n the document;

(b) knowingly fails to complete
the docu ments; or

(c) willfully submits an

incomplete docu ment;
(d) willfully alters or falsifies a

document
commits an offence and shall be

liable, upon conviction, to
imprisonment for a term not
exceed in five ea rs

Amend Elections Act to permit
media to announce elections
once they are announced by the
Constituency Returning Officers

Elections Act
Amendment to Section 2

The offence should be

expanded to include
Commissioners and any other
officers with responsibility in
the electoral process.

The definition of computer
system adopted is the same as

that proposed in the
Computer and Cybercrimes

9il, 2017 which is extensive

a

o

5

Since the elections results are

now deemed final once

announced at the
Constituency, media should
not be restricted from
announcing the same once

a

th are declared



and anticipates all forms of
technology.
Reference to a computer
system encompasses all forms
of technology and provides for
dynamism in the ICT sector.
The existing definition of an

integrated electronic system
leaves out a key component;
that the system should be

computer based.

o

o

9 New Proposal

Elections Act
Amendment to Section 44(1)
Sub.lect to this section, there is

established an integrated
electronic electoral system that
enables biometric voter
reg istration, electronic voter
identification and electronic
transmission of resu lts.

This is to streamline Section
44(1) with the amendments
effected in Section 2 changing
the definition of rntegrated
electronic electoral system and
including the definition of
computer system.
(See No. 10 above).
Thrs is also to clean up the
Section to avoid repetition as

the aspects of the system are

captured in the definrtions
clause.

a

a
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BUSINESS MEMBERSHIP ORGANIZATION

African women ASribusiness Networkwork (K)

ASricultural Employers' fu soriation

Aaricultural lndustry Networks Limited

Agrochemicals Association o{ Kenya

American chamber of Commerce (K) Limited

Aquacultural fusociation of Kenya

Architectural Association of Kenya

Association of Chartered Certifi ed Accountants

Association of consulting Engineers of Kenya

Association of GaminS Operators Kenya

Association of lnsurance Brokers of Kenya

fusociation of Kenya lnsurers

Association of Practitioners in Advertising

Association of Public Relations and Communication ManaBement Firms

Association of Small and Medum Ener8y contractors

Automobile Association of Kenya

British Chambers of Commerce Kenya

Chartered lnstitute of Arbitrators

Clean Cookstoves Association of Kenya

Courier lndustry Association of Kenya

Delegation of German lndustry & Commerce Kenya

Domain Registrars Association of Kenya

East African Tea Trade Association

East African Venture Capital Association

Eastern Africa Grain Council

Environment lnstitute of Xenya

Federation of Kenya Employers

Federation of Women entrepreneurAssociations

FEWA SACCO
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Global lnnovations Society of Kenya

lnstitute of Certified Public Accountants of Kenya

lnstitute of Certified Public Secretaries of Kenya

lnstitute of Quantity Surveyors of Kenya

lnstitution of Engineers of Kenya

lnstitution of Surveyors of Kenya

lntercounty YounE Entrepreneurs and Professionals Association

Kenya Agribusiness and ASroindustry Alliance

Kenya Association of Air Operators

Kenya Association of lndependent lnternational Schools

Kenya Association of Manufacturers

Kenya Association of Pharmaceutical lndustry

Kenya Association of Tour Operators

Kenya Association of Travel Agents

Kenya Association of Women Business Owners

Kenya Association of Women in Tourism

Kenya Auto Bazaar Association

Kenya Bankers Association

Kenya Eiogas Stakeholders Network

Kenya Biogas Stakeholders Network

Kenya Chamber of Mines Company

Kenya Flower Council

Kenya Forex & Remiftance Association

(enya Healthcare Federation

Kenya lnstitute of Supplies Mana8ement

Kenya lnternational Freight & Warchousinc Association

Kenya lT & Outsourcing Services

Kenya Miners Marketing Cooperative Society

Kenya Motor lndustry Association

Kenya Motor Repairers Association

Kenya Oil & Gas Association
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Kenya Private Schools Association

Kenya Property Developers Association

Renewable Ener Association

Kenya Security lndustry Association

Kenya Shi s nts Association

Kenya Tea Growers Association

Kenya Water lndustry Associatin

Laikipia Farmers Association 2014

LIWA Programme Trust

Marketi & Social Research Association

Marketing Society of Kenya

Matatu Owners Association

Matatu Welfare Association

Micro& Small Enterprises Federation

Motorcycle Assemblers Association of Kenya

Music Associations Alliance of Kenya

National Association of Private Universities in Kenya

National Potato Council of Kenya

Oiland Gas Contractors Association of Kenya

organization of women in lnternational Trade

Outdoor AdvertisinS Association (K)

Petroleum lnstitute of East Africa

Private Sector Youth Federation

Producers' Guild of Kenya

Protective Security lndustry Association

Pyrethrum Growers Association

Responsible Alcohol Drinks Companies Association

RetailTrade Association of Kenya

Roads & Civil Engineering ConsultinB Association

Safaricom Dealers Association

Seed Trade Association of Kenya
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Shippers Council of Eastern Africa

se society of KeSocial Ente

business Advisors of Kenya (SOCAAsociety of cro

Service Providers Association of KenyaTechnol

TEEP Ken a Cha

Town & County Planners Association of Kenya

United Business Association

wide Vision lnvestors and Business

CORPORATE ORGANIZATIONS

Accurite Dia nostics

Adis Africa Limited

Advant Financial S.A.

)AEA Limited Ave

Africa Practice East Africa Limited

African Banking Corporation

ence LimitedEx

AIG Kenya Limited

Airtel Networks Kenya Limited

Akiira Geothermal Limited

Aldwych Africa oevelo ment Limited

Amotech East Africa Limited

Apec Consortium Limited

Ascent Ca ital Advisory services

Ashleys Ken a Limited

Astral Aviation Limited

Atlas Co co East Africa Limited

LimitedAvenue Grou

LimitedfuuriTechnologies Ke

Bamburicement Limited

Base Titanium Limited

It

IIIII
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BAT Kenya Limited

Bidco Africa Limited

Bio Food Products Limited

(EA) LimitedBiogas Power Holdin

lnvestmentsBlac

Mills LimitedBlue Nile Rolli

Blue S Films (EPZ Limited

stics (K) LimitedBollore Africa

Bon our lnstitute

Brands and Beyond Limited

Bridgenet Global Consultin Limited

Vision Media LimitedB

LimitedBrookside Dai

LimitedCa ricon Grou

Markets EA LimitedCardno Eme

LimitedCentum lnvestment Com

CFC Stanbic Bank

chase Bank Limited

Citibank N.A. Ken

civicon Limited

LimitedcMC Motors Grou

coca Cola East & Central Africa

Control Risks East Africa Limited

Cooper-K Brand Limited

CPF Financial Services Limited

Dalbe Global Develo ment Advisors

Davis & Shirtliff Limited

Deacons Kenya Limited

Deloitte Limited

LimitedDesbro Engineerin

ress (K) LimitedDHL worldwide E

II
T
TIII
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Dorion Associates

Dow Chemical East Africa

Eagle Africa lnsurance Brokers Limited

East African Breweries Limited

Eastern Produce Kenya Limited

E-cart Services Kenya Limited (Jumia

Engen Kenya Limited

English Press Limited

Esri Eastern Africa Limited

Eveready East Africa Limited

Express Communications Company Limited

Fairmont Hotels and Resorts Kenya

Financial and Property Consultants Limited

Fincom Technologies

Flowmatics Limited

Freight Forwarders Kenya Limited

Frontier lnvestment Management Africa limited

Fusion Capital

G4S Kenya Limited

Galana Oil Kenya Limited

GAPCO Kenya Limited

GE East Africa Services Limited

Gems Skills Kenva Limited

General Motors East Africa Limited

G enghis Capital Limited

Geonet Communications Limited

Gertrude Childrens Hospital

Global Primetime Solutions Limited

Globeleq Africa Hold,ngs Limited

Good Testi mony Junior School

GooSle Kenya Limited

.6h
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Grain lndustries Limited

LimitedGrant Thornton Consultin

Gumbo & Associates

Limitedr Brands (E.HACO

Harmony sounds

Heineken East Africa

HEVA Fund Limited

Hewlett Packard E.A. Limited

HF Grou

Home Afrika Limited

li stems ConsultantsH

ne ies Africa LimitedHuman Capital

Limited1.5.c. Holdin

IBM East Africa Limited

ika media East Africa Limited

lnfini lndustrial Park Limited

lnforparts Limited

lNllT-Kenya

Secure Homes Limitedlnterci

neers Limitedlnterconsult En

lnterconsumer Products Limited

lnternational School of AdvertisinB

sos Limited

iwa Africa Kenya Limited

Jamii Telecommunications Limited

LimitedHoldinJun le Grou

K.K. Services Limited

Kaluworks Limited

Renewables LimitedKene

Xengas Link Limited

Kenwest Cables Limited

IIIIIIII
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Kenya Bus service Management Limited

Ken Markets Trust

Limit€dKenya Pipeline compan

Power & Company LimitedKe

iers LimitedKenya Toner & lnk Su

Tourism FederationKe

Kenya Tourism lnvestment Com ny

atta lnternational Convention Centre

(eroche Breweries Limited

wind Park LimitedKina

KN Associates LLP

KPMG Kenya

Kroll Associates U( Limited

KTDA Mana ment Limited

ru Food Complex LimitedK

KUSCCO Limited

Kwale lnternational Su r Com any Limited

frica) LimitedLantech

Lee Consruction Limited

(l.B) LimitedLiaison Grou

Liquid Telecommunications

Lon itude Finance

Luken High School Limited

MillsMabati Rolli

LimitedMadison Grou

Maersk Kenya Limited

MarubeniCor oration

Mathara HoldinSs l-imited

and Com nyMckinse

MEA Limited

Media owners Association

IIII
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Microsoft East Africa

M-KOPA timited

Mobius East Africa Limited

Monsanto Ken a Limited

a LimitedMTN Business Ke

Multichoice Kenya Limited

Mwa & Kamwara Associates

Nairobi Bottlers Limited

Nairobi Securities Excha

Nanika Limited

Nlc Bank Limited

Nicky Consultants Limited

Oakar services Limited

LimitedOBG Compan

OctaSon Pension Services Limited

oil & Energy services Limited

Ol Pe eta Ranching Limited

olx Limited

omnex Tradin Company Limited

One Acre Fund

n Limited

Oracle Corporation

Osho Chemical lndustries Limited

oxford Business Grou

oxford Univers Press East Africa Limited

Panari Hotel

PDM Kenya Limited

Pevans East Africa Limited

P€win Cabs Limited

PKF Kenya

Preferred Personnel Africa Limited

I
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PricewaterhouseCo ers Limited

Prideinn Hotels & lnvestment Limited

Prime Bank Limited

Procter & Gamble services Limited

Quest Holdings Limited

Questworks Limited

Rentworks E.A. Limited

ent Group LimitedRescom Develo

Resolution Health Limited

Africa Limitedres onsAbili

Riara Group of Schools

Rift vall Railways (Ke Limited

Riverside Place Limited

RSM Eastern Africa

Ruthie Platinum Events

safari Park Hotel & Casino

safaricom Limited

Sameer Africa Limited

SAP East Africa Limited

Sarova Hotels Limited

Sasini Limited

Savannah Cement Limited

Scania East Africa Limited

Scion Real Estate Limited

Senaca East Africa Limited

serano Africa Limited

Seven Seas Technolo ies Limited

Limited5GS

Shop lt Store Limited

Shree i Development Compan

Siera Trading

fi}\
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.-.. ..rri t::c, &.<!

\tD7

Page 10 of 12



Limitedsi num compa

Simba Co ration Limited

SNC.LAVALIN

Social Performance Advisory Limited

Sodexo Pass lnternational

Sowitec Ke a Limited

ce and styles

Grou LimitedStan Consultin

Standard Chartered Bank

Standard Group Limited

Steam Plant Limited

Stima Sacco Society Limited

Stratostaff East Africa Limited

Limitedsunesis consultin

LimitedSuraya Pro

lndustrial Credit Limitede

ConsultaTa nolo

Tata Chemicals Magadi Limited

LimitedTelkom Ken

Cat LimitedThe Co

The Helios 6rou Limited

The Nairobi Hos

TIFA Research Limited

LimitedT

LimitedTranscend Media Grou

LimitedTranscentu

r Energy Solutions LimitedTrans

lKen LimitedTsusho Ca

Tullow Ken a

Tusker Matresses Limited

Twiga Chemical lndustries Limited
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UAP lnsurance Company Limited

Uber Kenya Limited

Ultravetis East Africa Limhed

Unilever Kenya Limited

Vera B€auty Collete

Verve K,O. Limited

VISA lnternational Service Arsociation

Vivo Energy Kenya Limited

Wells Fargo Limited

WildllfeDirect Kenya [imhed

WrlSley Company Limited

,ff\
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BUSINESS MEMBERSHIP ORGANIZATION

ribusiness Networkwork (K)African women

cultural Em loyers'Associatlon

Networks Limitedcultural lndust

Agrochemicals Association of a

American Chamber of Commerce K) Limited

uacultural Association of Kenya

Architectural Association of (en a

Association of Chartered Cenified Accountants

Association of Consulti Engineers of Ken a

Association of Gamin o erators Kenya

Association of lnsurance Brokers of Ken a

Associatlon of Kenya lnsurers

Association of Practitioners in Advenisi

Association of Public Relations and Communication Mana ement Firms

Association of small and Medum Energy contractors

Automobile Association of Kenya

British Chambers of Commerce Ken a

Chartered lnstitute of Arbitrators

Clean Cookstoves Association of Kenya

Association of KenCourier lndust

ation of German lndustry & Commerce Ke a

trars Association of KenDomain

East African Tea Trade Association

East African Venture Capital Association

Eastern Africa Grain Council

Environment lnstitute of

EmployersFederation of Ke

Federation of Women entre reneur Associations

FEWA SACCO

Page 1 of 12
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Global lnnovations Society of Kenya

lnstitute of Certified Public Accountants of Kenya

lnstitute of Certified Public Secretaries of Kenya

lnstitute of Quant;ty Surveyors of Kenya

lnstitution of EnSineers of Kenya

lnstitution of Surveyors of Kenya

lntercounty YounS Entrepreneurs and Professionals Association

Xenya Agribusiness and Agroindustry Alliance

Kenya Association of Air Operators

Xenya Association of lndependent lnternational Schools

Kenya Association of Manufacturers

Kenya Association of Pharmaceutical lndustry

Kenya Association of Tour Operators

Kenya Association ofTravel ASents

Kenya Association of Women Business Owners

Kenya Association of Women in Tourism

Kenya Auto Bazaar Association

Kenya Banke6 Association

Kenya Biogas Stakeholders Network

Kenya Bioaas Stakeholders Network

Kenya Chamber of Mines Company

Kenya Flower Council

Kenya Forex & Remittance Association

Kenya Healthcare Federation

Kenya lnstitute of Supplies ManaEement

Kenya lnternational Freight & Warehousing fusociation

Kenya lT & Outsourcint Services

Kenya Miners Marketing Cooperative Society

Kenya Motor lndustry Association

Kenya Motor Repairers Association

Kenya Oil & Gas Association

\
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Private Schools AssociationKe

rs AssociationDeveloKe Pro e

AssociationRenewable Ene

Secur lndustry Association

Kenya Ships nts Association

Tea Growers Association

AssociatinKenya water lndust

tai ia Farmers Association 2014

LIWA mme Trust

& Social Research AssociationMarketi

Society of KenyaMarketi

Matatu Owners Association

Matatu welfare Association

Micro& Small Enter rises Federation

e Assemblers Association of KenMoto a

Music Associations Alliance of Ken a

National Association of Private Universities in Ken a

National Potato Council of

oil and Gas Contractors Association of Ke a

nization of Women in lnternational Tradeo

Outdoor Advertising Association

Petroleum lnstitute of East Africa

Private Sector Youth Federation

Producers' Guild of (enya

lndustry AssociationProtective Securi

hrum Growers Association

nies Associationnsible Alcohol Drinks comRe

Retail Trade Association of Ke

Consulti AssociationRoads & Civil EnSineeri

Safaricom Dealers Association

Seed Trade fusociation of Ke a

TIIII

IIIII
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Shippers Council of Eastern Africa

social Enter nse of Ken a

ribusiness Advisors of Kenya (SOCAASoci of

Technology Service Providers Association of Kenya

rTEEP Ken a Cha

Town & County Planners Association of Kenya

United Business Association

Wide Vision lnvestors and Business

CORPORATE ORGANIZATIONS

Accurite Diagnostics

Actis Africa Limited

Advantage Financial 5.A.

AEA Limited (Avery)

Africa Practice East Africa Limited

African Banking Corporation

ce LimitedE

AIG Kenya Limited

Airtel Networks Kenya Limited

Akiira Geothermal Limited

Aldwych Africa Development Limited

Amotech East Africa Limited

Apec Consortium Limited

Ascent Capital Advisory services

Ashleys Ken a Limited

Astral Aviation Limited

Atlas Copco East Africa Limited

LimitedAvenue Grou

Azuri Technologies Kenya Limited

Bamburi Cement Limited

Base Titanium Limited

III
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BAT Kenya Limited

Bidco Africa Limited

Bio Food Products Limited

Power Holdi (EA) LimitedBi

Blackberry lnvestments

Mills LimitedBlue Nile Rolli

Blue Sky Films (EPz Limited

stics (K) LimitedBollore Africa

Bon ur lnstitute

Brands and B nd Limited

net Global ConsultinS Limited

ht Vision Media Limited

Brookside Dai Limited

Ca ricon Group Limited

Markets EA LimitedCardno Emer

Centum lnvestment Company Limited

CFC Stanbic Bank

Chase Bank Limited

Citibank N.A. Ken a

civicon Limited

LimitedCMC Motors Grou

Coca Cola East & Central Africa

Control Risks East Africa Limited

Cooper-K Erand Limited

CPF Financial Services Limited

Global Deve ment AdvisorsDalbe

Davis & Shirtliff Limited

Deacons Ken a Limited

Deloitte Limited

oesbro Engineering Limited

DHL Worldwide Ex ress (K) Limited

II

^6r\KEPSA
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Dorion Associates

Dow Chemical East Africa

Eagle Africa lnsurance Erokers Limited

East African Breweries Limited

Eastern Produce Kenya Limited

E-cart Services Kenya Limited (Jumia)

EnSen Kenya Limited

English Press Limited

Esri Eastern Africa Limited

Eveready East Africa Limited

Express Communications Company Limited

Fairmont Hotels and Resorts Kenya

Financial and Properw Consultants Limited

Fincom Technologies

Flowmatics Limited

Freight Forwarders Kenya Limited

Frontier lnvestment ManaSement Africa Limited

Fusion Capital

G45 Kenya Limited

Galana Oil Kenya Limited

GAPCO (enya Limited

GE East Africa Services Limited

Gems Skills Kenya Limited

General Motors East Africa Limited

Genghis Capital Limited

Geonet Communications Limited

Gertrude Childrens Hospital

Global Primetime Solutions Limited

Globeleq Africa HoldinSs Limited

Good Testimony Junior School

Google Kenya Limited

.6h
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Grain lndustries Limited

Grant Thornton Consultin Limited

Gumbo & Associates

r Brands (E.A) LimitedHACO

Harmony Sounds

Heineken East Africa

HEVA Fund Limited

Hewlett Packard E.A. Limited

HF Grou

Home Afrika Limited

tal ms ConsultantsHos

es Africa LimitedHuman Capital Syne

Limitedl.s.c. Holdin

IBM East Africa Limited

ikapamedia East Africa Limited

lnfin lndustrial Park Limited

Inforparts Limited

lNllT-Kenya

lnte Secure Homes Limited

lnterconsult En neers Limited

lnterconsumer Products Limited

lnternational School of Advertisin

lpsos Limited

Africa (enya Limitediw

Jamii Telecommunications Limited

Holdi LimitedJu le Grou

K.K. Services Limited

Kaluwork5 Limited

Kene Renewables Limited

Kengas Link Limited

Kenwest Cables Limited

ItIIIIIII
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Kenya Bus Service ManaSement Limited

Ken a Markets Trust

Kenya Pipeline Company Limited

Kenya Power & htin Com an Limited

Ke a Toner & lnk Suppliers Limited

Ke Tourism Federation

Kenya Tourism lnvestment Company

atta lnternational Convention Centre

Keroche Breweries Limited

Kina Wind Park Limited

KN Associates LLP

KPMG Ken a

Kroll tusociates UK Limited

KTDA Management Limited

Kuguru Food Com lex Limited

xUSCCO Limited

Kwale lnternational Su r Company Limited

Lantech (Africa) Limited

Lee Consruction Limited

Liaison Grou t.B Limited

Liquid Telecommunications

Lon8itude Finance

Luken aH school Limited

Mabati RollinB Mills

Madison Grou Limited

Maersk Kenya Limited

Marubeni Corporation

Mathara Holdi Limlted

Mckinsey and Company

MEA timited

Media Owners Association

^fihKEPSA
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Microsoft East Africa

M-KOPA Limited

Mobius East Africa Limited

Monsanto Kenya Limited

MTN Business (Kenya) Limited

Multichoice Kenya Limited

Mwangi & Kamwara Associates

Nairobi Eottlers Limited

Nairobi securities ExchanSe

Nanika Limited

NIC Bank Limited

Nicky Consultants Limited

Oakar Services Limited

OBG Company Limited

Odagon Pension Services Limited

Oil & Energy Services Limited

Ol Pejeta RanchinS Limited

Olx Limited

Omnex Tradin8 Company Limited

One Acre Fund

Optiven Limited

Oracle Corporation

Osho Chemical lndustries Limited

Oxford Business Group

Oxford University Press East Africa Limited

Panari Hotel

PDM Kenya Limited

Pevans East Africa Limited

Pewin Cabs Limited

PKF Kenya

Preferred Personnel Africa Limited
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PricewaterhouseCoopers Limited

Prideinn Hotels & lnvestment Limited

Prime Bank Limited

Procter & Gamble Services Limited

Quest Holdings Limited

Questworks Limited

Rentworks E.A. Limited

Rescom Development Group Limited

Resolution Health Limited

responsAbility Africa Limited

Riara Group of Schools

Rift Valley Railways (Kenya) Limited

Riverside Place Limited

RSM Eastern Africa

Ruthiej Platinum Events

Safari Park Hotel & Casino

Safaricom Limited

Sameer Africa Limited

SAP East Africa Limited

Sarova Hotels Limited

sasini Limited

Savannah Cement Limited

Scania East Africa Limited

Scion Real Estate Limited

Senaca East Africa Limited

Serano Africa Limited

Seven Seas Technologies Limited

sGS Kenya Limited

Shop lt Store Limited

Shreeji Development Company

Siera Tradinc
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Signum Company Limited

Simba Corporation Limited

SNC-LAVALIN

Social Performance Advisory Limited

Sodexo Pass lnternational

Sowitec Kenya Limited

Space and Style

Stan ConsultinB Group Limited

Standard Chartered Bank

Standard Group Limited

Steam Plant Limited

Stima Sacco Society Limited

Stratostaff East Africa Limited

Sunesis Consulting Limited

Suraya Property Limited

SynerSy lndustrial Credit Limited

Tanolope Consultancy

Tata chemicals Magadi Limited

Telkom Kenya Limited

The Copy Cat Limited

The Helios Group Limited

The Nairobi Hospital

TIFA Research Limited

Toyota Kenya Limited

Transcend Media Group Limited

Transcentury Limited

Transpower Energy Solutions Limited

Tsusho Capital Kenya Limited

Tullow Kenya

Tusker Matresses Limited

Twiga Chemical lndustries Limited
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UAP lnsurance Company Limited

Uber Kenya Limited

Ultravetls East Africa Limited

Unilever Kenya Limited

Vera Beauty College

Verve K.O. Limlted

VISA lnternational Service Association

Vivo Energy l(enya Limited

Wells FarSo Limited

WildlifeDirect Kenya Limited

Wrigley Company Limited
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CONSIDERATIONS IN USE OF TECHNOLOGY IN ELECTIONS

RECOM M EN DATIONS
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L I WHO WE ARE
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Esta blish ment
The lnformation and Communication Technology Authority is a State
Corporation under the Ministry of lnformation Communication and
Technology (MOICT), established in August 2013 through Legal Notice no.

183

Merged the 3 previous Government ICT departments namely:
Government lnformation Technology Services (GITS) based at Treasury and established
in 2003,

The e-Government Directorate (e-Gov) based at the Office of the President and

established in 2004,

The Kenya ICT Board (KICTB) based in the Ministry of lnformation, Communications &
Technology and established in 2007

a

u--t.-
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Functions
L. Set and enforce lCTstandards & guidelines for the human resource, infrastructure, processes

and systems and technology for the public office and public service

2. Deploy and manage all ICT staff in the public service

3. Facilitate and regulate the design, implementation and use of lCTs in the public service

4. Promote ICT Iiteracy and capacity

5. Promote e-Government services

6. Facilitate optimal electronic, electronic form, electronic record and equipment use in public
service

7. Promote ICT innovation and enterprise

8. Facilitate the establishment, development & maintenance of secure ICT lnfrastructure &
Systems

9. Supervise the design, development and implementation of critical ICT projects across the
public service

C) tcT 70/4/2077 5



2. CONSIDERATIONS IN USE OF

TECHNOLOGY IN ELECTIONS

@!5,,r, to/4/20L7 6



1 a HUMAN FACTORS
. For a complex system to work it requires people, processes and

technology to work well individually and collectively
. The key risks to be mitigated include:

- unavailability of key people in the entire process would impact the electoral
process e.g. lack of technical support staff to resolve technology issues would
delay or stall electoral processes

- lack of basic ICT skills by electoral staff may hamper their ability to use the
various election technologies e.g. inaccuracy in data entry could cause

someone to key in wrong data vs manualforms

@!"-qr tol4/2077 7



2. RELIABILITY & DEPENDABILITY OF SYSTEMS

. Reliability or dependability of a system is its ability to function under
stated conditions for a specified period of time

. Reliability is reported in nines. 1 nine = 9O%o,2 nines = 99%o,3 nines =

99.9%. Acquisition and maintenance price grows exponentially with nines.
. The more complex (more parts) the system and the larger the number of

organizations involved in operations the lower the reliability
. The lntegrated Electoral Management System is complex and involves

many organizations
. Reliability of technology is dependant on external enabling factors such as

electric power and physicalenvironment (heat, humidity, etc)

@IAT LO/4/2017 8



IMPACT OF RELIABILITY ILLUSTRATED
40,000 Polling Station each of 500 Voters

90%
Reliability

99%
Reliability

99.9%
Reliability

10%
failure

1%
failure

0.1%
failure

e 4,000 Polling Stations will fail
2.0M Voters disenfranchised

400 Polling Stations willfail
200,000 Voters disenfranchised

40 Polling Stations wi!! fail
20,000 Voters disenfranchised

LO/4/2017
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3 NETWORK COVERAGEa

. IEBC has no network of its own and has to procure connectivity services from 3rd
parties, limiting control and creating multiple vulnerabilities

. System configuration errors by a vendor could render the services to become
unavailable thus affecting transmission of results. This actually happened during a
by-election in Kenya

. Over 11,000 polling stations do not have 3G/4G coverage which means
transmission of scanned images of forms which require sufficient speed and
capacity is not possible unlike text messages which can work with the low speed
and capacity of 2G networks

. ln order for KIEMS kits to transmit they would need to be moved to areas where
3Gl4G coverage is available or provided with an alternative high speed and
capacity connection e.g. satellite which is expensive and not practicalwhen

@
reouired in the thousands let alone tens of thousandstcl ro/4/20L7 10



4. CYBERSECURITY
. Cybersecurity threats on elections infrastructure and process is becoming

more frequent. This was manifest in the recent USA and French elections.
. Key actors in Cyberthreats include Nation States, Terrorists, Activists and

lnsiders
. There exist many effective tools and techniques to ensure the security of

systems therefore the mere existence of threats shouldn't prevent

technology use
. Well designed and configured systems rarely get breached and when they

do the impact outside of the organisation is minimal as they are ways to
ensure continuity and full recovery

@IAT. ro/4/2017 11



3 RECOMMENDATIONSa
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RECOMMENDATIONS
1. All measures should be put in place to ensure that the elections

technology is secure, reliable and of sufficient capacity and capability to
handle the required electoral functions including voter identification,
results transmission and information display.

2. Given that it is impossible to guarantee IOO% functioning of technology
it is imperative that manual systems be deployed in parallelwith
technology and in the event of a glitch or failure then the manual

system should be considered as final.

3. Contingency ptans should be put in place to ensure that all persons

involved in the electoral process are available when and where required
and in the event they are not then other authorised persons can handle

()lr:f"'functions 70l4/2077 t3
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UNIK WOMEN SEI,F HELP GROUP

On the Election Laws Amendmeirt Bill, u,e on behalf of
other women, wish to support the amendments especially
because of the following,

r. Parliament is properly constituted for the purpose of
enacting the bill as proposed. The fact that the house

has a majority of Jubilee members and affiliate
parties is not illegal. It is a reflection of the people's will
and their endorsement of the Jubilee agenda. No member of
NASA has refused to be sworn in, resigned, or refused to
take a salary.

z. There is nothing unconstifutional or retrogressive
about the bills. It does not take away any rights or
freedoms. The provisions of the amendment are self-
executing. No regulations are necessary.
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ERS: Outering Road next to Outering Total Petrol Station. Pioneel [state
PO. Box 8550-00100 G.PO., Nairobi. Tel: O20-8164060 -6qa2 .St a 134

E-mail: stewardschurch@yahoo.com

E-mail: infogltstervardsrevivalpchurch org Website: 5l,r'..,'ar,lii.. i',rlp,--huich ors
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rur Ref

r Ref: s(ec lr+ol o9 lro\.-o,-4 Date o+lro laorT

Elcction lrws ArreDdmena Bills
OIfice of the Bishorr

Background:

The Jubilee party has introduced a bill in Partiament that sceks to amend a few sections of Kenya's

electoral law to fill in a lacuna, align the Iaw to emerging issues amund the fresh presidential elecrion and

aaares, irrr"" raised by the Supreire Court judgement in its nullification of the presidenlial election' Orn

review of the amendmlnt bill ieveals ttre utiemlt by parliament to securc without fail the holding of the

election on 266 Octobcr 2017.

We wish to submit as follows:

I 2

parliament,s role in amending law is a constitutional mandate. Its role is not f€ttered as regards

timing snd neither docs Parliament requirc any authorization to amend laws'

a. It is to be noted that some of the opposition rank challenging the currenl process of

amending the law had no qualms about doing the same in early 2017' when they not only

overhauled the entire constitution of commissioners of the IEBC'

bulintroduccdanewraftoflawsanrlrequiremcntswithstricttimclinsfortheconductof
the gencral elections of 8rh August 2017'

b. Further the same opposirion i'ccasionetl additional changes to the laws through filing a

plethoraoflegalcases'withthelastandmostimpactfulonthelaw/procedurebcingthe
Maina Kiai case whose judgement was delivered 3 weeks to the election'

Parliament's current actions a." U.."a on the Supreme Courts' observations ofthe 2017 General

Election, and the rtcommendalions in both the majority and dissenting opinions on the need to

ensure that there is clarity, simplicity and verifiability in the process of transmission of

presidential election resuls.

a. The Supreme Court (SCOK) was particular that IEBC needed to define the

complementary system envisioned in section 44A' and claborate exactly how it is to

work.

b.Parliamenthasalsofounditnecessarytottefineinexacttermstheintentionofsection83
oftheElectionsAct,soa-snottoleavethesameopentomisintcrprelation'Itistobe
notedthatthesamcSCOKhassincc2013andinallothcrcasesthatcamebcforcit'
interpretedsection83totheeffectthatinvalidationofanelectioncannotbcundertaken
purcly on qualiutivc con^siderations' However' in thc 201? petition' thc SCOK decided to

alter the meaning of the same section to argue the very opposite' 'lhe amendment seeks to

cure this by defining without a doubt the meaning ol'section 83 as intended'

Parliamentisproperlyconstilutedforthepurposeol.enactingthebillasproposed.]hcfactthat
tt 

" 
ior." t t, o *".iority of Jubilee members and afliliate parties is not illegal' lt3

'Seest thou a man diligent in his business? He shall stand before Kings" (Prov.22:29)



rs .r rcflectlon ol'the people's \\'rll and thcrr endorselnent of the Jubrlee agenda No
nlenlber ol NASn has reftrsed to be swot'n rn, resrgncd, or relirsed to rake a salarl,

4 There ls nothrng unconstltutlonal or relrogresslve about the brlls It does not lake away
any rrghts or t'r eedorns The provrsrons of the arnendrnent arc self-execuhng No
regulatrons arc nccessar]

The anrendrnents do not lrnpose any addrtronal burden to IEBC as they only seek to

srmphfy and ease the marlagetneut of elec(tons whrle provrdrng clanty tn case there are

ch allen ges

6 The Suprerne Court Ruhng n lkrtla.Anolo Odmga & anolhar v Independent Elccturol
an<l lktundane.t (ommtsston & 2 other.t l20l7l cklt was the first opportunlty to test the

efficacy of tJre negottatcd law that followed the recommendatlons of the Jolnt

Parhamentan. Select Comtnrttee on the Matters of the Independent Electoral and

Boundarres Corntntsston

7 h as much as gtobal best praclrce does not favoLtr maktng changes to electlon laws so

closc to an clechon, tlle unlque clrcumstaltccs tn Kenya, where an electlon has been

nullified because of process wrth reference to result, tnakes tt necessary for these

amendments to be ttndertaken ln prlollt.v

I
I
I
I

I
I

I
I

IEBC Act,
Section 6 and

the Second
Schedule

The amendment proposes that other
professronals rncludrng lawyers can be

appornted chalrperson of the IEBC

It removes the risk of paralysrs by allowtng

the Vrce Cltair or tn tlte absence of both Char
and Vrce, for a Cotnmtsstoner to Act as charr

rn lrne wrth good corporate governaoce

pnncrples on stlccesslon

funends quontm to % of the colnmrsstone

present (roundrng off to 4) but no less dlan 3

It ensures that at any polnt that the numbers

are less than the prescnbed number, there shall

alrvays be a quorum of \A of the metnbers

present, but ln any event never less dran tlree

The amendment ensures that thc dectstons of
the commlsslon ire tinannnous to avotd dte

nsk of rntental dtssonance I

Justification for amcndmentCurrent statusProposed
rmendment

Charrperson ntust be a

lawyer of t5 years

standing
There ts currentlY no

other larvyer tn the

colnlnlsslol)
In the absence of the

Charrperson for any

reAson, no other
Cornmrsstoner car act as

retrrnrng officer for the
presrdential electton

Quorurn ts set at five
members



Pror rdes lbl norn r rratrorr

of presrdeutlal cand tdates

to be undertaker) by
nrernbers ol the

candrdate's polrtrcal
pa11y

l)rovrdes that nornrnatron
lbr rndependenl
presrdentral elec[on
candrdates should be by
persons rvho are not
nrembers of an1' polr trcal
part)'

Arnendurent seeks to llnplellrent the
constrtutronal court's dlrectrve that fbund thc
provrsron of sectron 29 unconstrhrtronal
lirlloueng t\e case ol Peler Solomon Gichiru
v ludependenl Elecloral flttd Boundaries
Conmission & another [20171 eKLR. The
coLrrt had lound the restnctroll rn sectton 29

\vas uncons(ltutlonal and at para 98 declared

I. ...Thot lo lhe dtenl tltat Section 29(l) oJ
lhe Etections Att No. 37 of 2016 reqaires
the persotrs b,ho nonrirrdle a prcsidenlial
carulidate to be nterrrbeB of lhe
candidale's Polilicol port!, lhe seclio,,
coutruvenes Articles 27(2) and (4) att.l
Article IJ7(I)(tl) or the constitution or
Kenya and is lherefore fiull atd void to
tlte extent of lhe soid inconsislency.

...Thal to the qtenl that Secfion 29(2) of
the Elecliotrs Acl No. 37 of 2016 requires
the persons who nominole 4n

independent presidential candidate shall
nol be members of any political pa y, the
seclion conlravenes Articles 27(2) and (4)

and Article 137(l)(d) of tue Co,,stitutio,t
o! Kenya and b thercIore null and void to

)

lhe eYtertt o ,e said incorrsislen

Elechou Act,
Sectron 29

Provrdes for both electrontc and tnanual

trarslnlsslon of results Allows for the puttlng

rn place of a complementary mechanlsm that

rvrll faolrtate venficahon of results, but also

provtdes a farlsafe mechantsm tn lhe event of
farlure of the electronlc system

Eslabhshes and clanftes the complementary

systeln of transmtsston of prestdentlal electlon

results ln ltne \vtth StrPreme Cou(
recommendatron
The amertdment confirms that ln the event

there ls a drscrepancy between the

electronlcally transmltted and rnanually

transmitted results, the manually transmttted

results shall prevarl, Thrs assures that the

electronrcally transmttted tnformatton ts

venfiable through a comparlson wrth the

rnanual documentatron as of the

Provrdes for only
electrorrc transmlsslon
of results of the

presrdential election
Does not allorv for a

farlsafe Inechantsm rn tlte

event of fatlure to have

electronrc translnlsston

Electron Act,
Section
3e( l xc)



Estabhshes an rntegrated

electronic elcctoral
systern for btornehrc
voter reglstratlon,
electronrc voter
rdeutrficatton and

electronrc transmlsslon

of results
Provrdes for the

Commrsston to develoP a

pohcy on the pt ogresstve

ruse of technolo rn the

Electrons Act
Sechon 44

accorutabtllty crrcle Furlher, tt elevates the
place of the rnanrral docurnentatron whrch rs a
reflectron of the manual vote of whtch the
electron rs based
The arnertdrnent ensures that any farlure to
translnrt or publrsh the electron results rn au

electronrc fonnat shall not rnvahdate the resull
as annotrnced and declared by the respectrve
presrdrng and retumrng officers at the pollrng
stallon and coDsntuency tallying centre,
respectrvely Thrs ensures that the sanctity of
the vote ls protected, and that a fatlure to

lransDrrt the rnfonnatlon does not tnvalrdale
llre voter's wrll as expressed rn the ballot
l-he arnendment provrdes for the

Cornrnrssron's publrcatron of tnfonnatton
through lrvestrealntng of results as announced,

but rvhrch results as pubhshed are not to I

deerned as the basls for declaratron Th,-
provlsron facrlttates transparency, by ensunng

that the rnformatton from the very baslc
pollrng statlon
r Can be tracked as belng correctlY

reflected by the voters rn each polhng

statlon
ru Allows the Natronal Tallyng Center,

observers, medta and the Pubhc to

keep track of the annottncements and

tallles at each step of verlficatlon
lu Reduces tlte pubhc anxrety of wartrng

for lhe collated results

lv Enhances the overall integnt)' of the

process

The alnendment does not alter the provtsto

rn subsectton 44( I ), (2), (3) and (4,.

Consequently, the Act retall$ the lnte$atcd
electronrc electoral system as ls, retalns the

requrrement for a pohcy on technology,

retalns the requlrement for procurement of tlte

technology as provrded

Deletes subsectron (5) and (6) whrch

unnecessartly repeats provlstotls on

regulations, wlttch are already anttcrpated tn

sectlon [09 of the Act lt however does uot

re eal the alread exlstrn teclrnolo



elcctorai proc-ess.

Reclrrrres lho

Comntission to procttre

the tech[ologl at least

one lruttdred and lwerlly
days bclbre the elect iolt

Requires the

Cornrnission to tnakc a

wide aray of regulat iotts

for the technology
Establishes a technical
comlnittee to oYersee tlle
adoption of technology
in the eloctoral process

and irnplernent thc use of
such technologl".

re{ulations rvhich '*,ill be decrned rc'gLrl.rtions

uldcr section l 0')
Dcletes subsection (7) ivhose application is

redundant as the first electiolls trnder the

section have alleady been held
t)eletes subsection (8) rvhich had established

the l:lections 'fechnology Cornnrittee which
rvas declared unconstitutional by the High
Cottt it Ke ,reth Olieno v Attonte), General
& anolher l20l7J eKLR in which the court
declared that " lk Jind and dn., hereby
declare thot seclion 44(8) of the Elections
.4ct, 201 I , that provides for the establishmenl
of a techrrical committee comprbing relevorrt
agencies, irrstit,ttions or slakeholders as

IEBC mq consider ,recessoq' to oversee lhe
ado ptio,t a,rd irnplententalio n of tec h nol ogy
i the electoral process, violotes Afiicles 88

and 249(2) of the Corrstittttion, and b
t h e rcJo re u n c o rtsl itu ti o na L "

Provides that invalidation can be

either due to qualrtative errors

OR quantitative errors

(Section 83 - No election shall

be declared to be void by reason

of non-cornpliance rvitlt attl'

rvritten law relating to thal

election if it appears that the

election was condtlctcd In

accordance with the PrinciPles
laid down in the Constittrtion
and in that written law OR that

the non-cotnpliance did not

affect the result of the election)

Anlendment proposes to replace the word
'oR" with'AND"
Creates hannony in the interpretation of
Section 83 so that any election court is clearly
guided on the considerations to apply when

seeking to invalidate an election i.e. both
qualitative and quantitative considerations

Ensures that tecltnical considerations do ttot

ovenide the substance of the vote (upholds

will ofthe people)

It requires invalidation of aIt elecfion to be ott

the basis of an assesstnent of the totality of all

the electoral processes including registration,

voting, counting, tallying, translnission and

announcement - and not one of the eight or so

processes.

lntroduces a re-etnphasis of the current
provision of section 72 of the Interpretation

and General Provisions Act, that "a foffi
prescribed by lhis Act or the regulatio,ts
made thereunder shall not be void bv feasort

of a deviation from the reourremen ts of that
form, as lons os lhe deviatiort is ttot
ala a n islead".

Section 86A New rovlslon Gives effect to Art. 138 I

Elections Act,
Section 83



Addresses uncertelnty of conduclng I fiesh
electron
Defines who the candrdates rn a freslr electrc,n
wrll be rn hne wrth SCOK 2013 decrsron
Defines the meclranrsms for managing a ftesh
electron

Electron
Offences Act

Enhances the penaltres for wrlful or dehberate
farlure to srgn electron documents, or falsrfies
electlon documents by a presrdrng or returrung
officer to five years

Specrfies with clanty cntlcal election offences

commrfted by presrdrng and retumlng officers '

Rases the profile/cntrcalrty of the role played

by presrdrng and returntng officers
Proposes the deletron of the restrrchon on
government advertistng tn ltne ruth Arl 35 on

Access to Informatron

*\r{ar tT-
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RE: KLRC'S COMMENTS ON THE ELECTTONS LAWS 1ey651pptr* T) BrLr- 2O17

The Kenya Law Reform Commission is a Statutory commission established
under the Kenya Law Reform Commission Act, 2013.

Its mandate includes among others to keep under review all the law and
recommend its reform to ensure that the law conforms to the letter and spirit of
the conrtitution, that the law systematically develops in compliance with the
values and principles enshrined in the constiturion and that it is consistent.
harmonized, just, simple. accessible, modern and cost-effective in application.

The commission further has the mandate to provide advice technical assistance
and information to the National and county c,overnments with regard to the
reforrn or amendment of any branch of the law and to advise the National or
County 6overnments on the review and reform of their legislation.
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ln the discharge of its mandate, the Commission has studied the proposed

Election Laws (Amendment) Bill, 2017 and taken into account the social and
political environment within which the amendments have been proposed.

Attached is a matrix of comments relating to the Bill.

We thank you for the continued cooperation and support.

Yours

trtt"4
Mbage Nglfg'a -
CHAIRMAN



KLRC's comments on the Election Laws (Amendment) Bill, 20'17

1. The proposed amendment to
seclion 2 of the lndependent
Electoral and Boundaries
Commission Act. (the interpretation
of the term "chalrperson" of the
rEBC)

1. The Elections Act,2011 does not define the term
"chairperson" of the Commission, which means that the
definition of the "chairperson" under the IEBC Act applies
to every legislation where the term is used. This includes
the Elections Act.

2. The Commission agrees with the proposed amendment to
section 2 of the lndependent Electoral and Boundaries
Commission Act on the interpretation of the term 'chairperson"
of the IEBC for the following reasons-

(A) The proposed amendment seeks to address any
situation where the sitting chairperson may, for any
reason, be absent from making a decision.

(B) Whereas Article 138 (10) ofthe Constitution requires
the chairperson of the Commission declares the result
of the Presidential election, this Article is further
qualified by Article 259 (3) which demands that every
Article of the Constitution be construed according to
the doctrine that law is always speaking and in
particular:

a) a function or power conferred by the Constitution on an
office may be performed or exercised as occasion
requires, by the person holding the office;

b) any reference in the Constitution to a State or other
public office or officer, or a person holding such an

office, includes a reference to the person acting in or
otherwise performing the functions of the office at any
particular time;

c) a reference in the Constitution to an office, State organ
or locality named in this Constitution shall be read with
any formal alteration necessary to make it applicable ln
the circumstances; and

d) a reference in the Constitution to an office, body or
organisation is, if the office, body or organisation has

ceased to exist, a reference to its successor or to the
equivalent office, body or organisation.

(C) Corporate governance and organizational leadership
demand that an organization should never contemplate
a scenario where the organization is unable to function
under whatever reason.

D) lndeed the lnter retation and General Provisions Act

1



(Cap 2 ) laws of Kenya provides as follows

al Sectrcn 43: Wherc o written low confers o power or
imposes o duty on the holdet of on olftce as such, then,

unless o controry intention appeorc, the power moy be

exercised ond the duty sholl be perlormed by the person

for the time being holding thot ollice.

b) Section 45: ln this Act ond in ony other wntten low,

instrument, warront or process of ony kind, o reference

to o person holding on oflice sholl include o reJerence to
dny person for the time being lowfully dischorging the

Junctions ol thot oflice.

(E) ln view ofthe above, the proposed amendment
enhances certainty where, the substantive chatrperson

of the Commission may, for any reason be unable or
unavailable to dispense any of the functions assigned to
that office.

(F) The proposed amendment to
seclron 6 (1) of the
lndependent Electoral and
Boundanes Commrsston Acl
(Qualficatron for apporntment
as charrperson)

The Commission agrees with the proposed amendment to
sectron 6 (1) of the lndependent Electoral and Boundanes
Commrssron Ac1 on the qualtfication for appotntment as chalrperson
for the follo\rflng reasons-

1. The amendment enlarges the frelds from which the
chairperson may qualtry to include not just law, but also

public administration, public finance, governance, electoral

management or law.

2 This amendment rs in hne with Article 232 of the
Constrtution which provrdes for amonB other thlnBs, equal

opportunities, fair competition and merit as basls of
appointments to publrc offrce.

3. Further both Artrcles 88 (establishing the IEBC) and 250

(Compositron of Constitutional Commtsstons) do not require

the chairperson to possesses spectfic qualificatrons The

Constitutron leaves the qualifications open and allows

Parliament to determine the qualftcations through
legislation on case by case basis.

4 Al though rt would be rdeal to have a lawyer as the
chairperson of the Commission, the core business of the
IEBC is not le8al.

5. The proposed amendment to
paragraphs 5 and 7 of the Second
Schedule to the lndependent

The Commission proposes to recast the proposed amendments

as follows:

)



Electoral and Boundaries
Commission Act (Quorum and
decision making)

4. The lndependent Electorol ond Commission Act.2011 is
omended in the Second Schedule, by-

(o) deleting the phrose "ot leost five" oppeoring in
poragroph 5 ond substituting theret'or the words "o
mojority ol the";

(b) deleting poragroph 7 ond substituting therefor the
following new paragroph 7-

"7. Unless o unonimous decision is reoched, o decision
on ony matter beJore the Commission sholl be by o
mojority of the members ".

Reasons:

i. Reducing the quorum to three in a Commission with
seven members may occasion unintended
consequences includ ing parallel meetings;

ii. Creates the possibility of minority deciding for majority.
iii. The proposal by the KLRC (re-casted clause above) will

ensure that the IEBC would execute its mandate as long
as the majority of the members support the decision.

iv. Further, a vacancy in the membership of the IEBC would
not invalidate the proceedings of the IEBC so long as

the majority of the members support the decision.

6. The proposed deletion of sectaon 29
of the Elections Act (power to
nominate)

ln view ofthe decision ofthe High Court in Constitutional
Petition No. 234 ol20t7 loase of Peter Solomon Gichiro v
lndependent Electorol ond Boundories Commission & onother
[20171 eKLRl,lhe Commission agrees with this amendment.

7. The proposed section 39 of the
Elections Act (Determination and
declaration of results)

1 The Commission appreciates the philosophy behind the
proposed section 6 (a) i.e. (1C) (a) to (c) of the Amendment
Bill (requiring both electronic and manual transmission of
resu lts).

2 With regard to the proposed section 6 (b) the Commission
proposes to redraft section (1D) to read as follows:

"(1D) Where there is a discreponcy between the
electronically tronsmitted o nd monuolly trdnsmitted results,
the Commission sholl, despite ony other legol requirement
order the retuning officer to recount ond declore the results
within such period as the Commission moy prescribe, but
such period sholl not exceed ony period prescribed by
Constitution ond the Elections Act within which the results
must be declored.

3



3 The Commission agrees with the proposed amendment to
insert subsectron 1E and 1F save for the deletion of the
phrases "to facilitate pubLc rnformatton" appearing after
the word "shall"- this is because the words are superfluous

and unnecessarrly repetitive.

4 The Commrssion recommends that the proposed

amendment under paragraphs (d) and (e) be dropped since

rt may be impracticable for the Commtssion to receive all

the results within the seven days within which the results

must be declared. Requrring the Commtsston to announce
final results within the timelines provided under Article 138

and after recervrng all results may prove impracticable Elven
the conduct of past elections.

8. The proposed amendment to
secllon 44 (5) of the Electrons
ActgUse of technology)

The Commission agrees with the proposed amendment

I Oeletron of section 444 of the
Elections Act.

The Commission agrees with the proposed amendment.

10. The proposed amendments to
sectron 83 of the Elec{ions Act
(Non-complance w(h the law)

The Commrssion agrees with the proposed amendment.

11. The proposed secton 864 of the
Electrons Act (procedure at fresh
presrdentral el eclron)

1. The proposed 864 (1) is proper and the Commlssion agrees

with the proposal.

2. With regard to the proposed section 85A (2) and (3), the
Commission rs of the view that a distinction needs to be

drawn with regard to a fresh election contemplated under

Articles 138 and 140 both of whrch may have different
requirements pertarning to candtdates who may
participate.

3. Section 85A (4) is proper and the Commtssion agrees with
the proposal.

4 The proposed secton 6A of the
Eleclion Offences Act (offence of
failure or refusal to srqn results)

The proposed amendment rs proper

4



process of nomination of a presidential
candidate. ln essence this means that
minority political parties' decision may
not be free and fair since the majority can
infiltrate and vote for the least popular
candidate to be the Presidential
€ndidate.

We propose that it be dropped

6
Amendment
of section 39
of the
Elections Act

For purposes of a presidential election,
the amendment seeks to:

. remove the requirement for
transmission of tabulated results
to the constituency and national
tallying centres in the
prescribed form

lntroduce a
where there

requirement that
IS a discreoancv

n he electronicall
transmitted and manuallv
transmitted results. the manuallv
transmitted results shall orevail

It should be the general rule that results
be transmitted in the prescribed forms.
This is because they are presupplied to
the presiding and returning officers
before the election takes place not for
them to make them.

lf there are deviations from the standard
form, section 72 ol lhe lnterpretation and
General Provisions Act is clear that
those deviations may not invalidate the
results so long they are not calculated to
mislead and which is a matter of
evidence.

We therefore propose that the
amendment be dropped.

The reason why the electronic system
was proposed (Kriegler Report) and
eventually introduced was to ensure
transparency, credibility and verifiability
of the outcome of the electaon process.

ldeally, an entirely electronic system is
better and would have less challenges
than a manual system. We appreciate
that as a country we still have certain
challenges and therefore the reason why
our voting system is both manual and
electronic however we urge that the two
systems continue to b€ applied to
complement each other and not to
override each other. Any discrepancies
between the manual and electronic
system only points to an anomaly.

To buttress our point, recently, the
Communications Authori
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The amendment further provides that;
. ln the absence ofthe chairperson

for any reason, the vice-
chairperson shall assume the
duties of the chairperson and
exercise the powers and
responsibilities of the
chairperson until such time that
another chairperson shall be
appointed.

. ln the absence ofthe chairperson
and the vice-chairperson,
members of the Commission
shall elect from amongst
themselves one of their number
to act as the chairperson and
exercise the powers and
responsibilities of the
chairperson until such time that
another chairperson shall be
appointed"

the amendment would
effectively/potentially enable an ordinary
member of the IEBC to declare
presidential election results when article
138 (10) of the constitution reserves this
function to the chairperson of the
Commission which is unconstilutional

4
Amendment
of the second
Schedule of
the IEBC Act

Seeks to amend the quorum for the
conduct of business of the commission
from five members to three in the
Second Schedule.

The amendment further proposes to
change the requirement that a decision
on any mafter before the commission
shall be, unless it is unanimous, by
concurrence of all the members of the
commission to majority of the
members present and voting.

The amendment makes it possible for 2
members to make binding decisions in a
commission of 7 members.

Whereas there's nothing
unconstitutional in the proposed
amendment, it is not wise to reduce
quorum of IEBC with its very sensitive
mandate

Our view is that the law should remain as
it is that majority of the commissioners
(4) must agree on an issue before it can
be bindinq decision

5
Amendment
of Section 29
of the
Elections Act

Seeks to delete section 29 of the
Elections Act
Section 29 provides;
29. Power to nominate
(1) The persons who nominate a
presidential candidate shall be members
of the candidate's political party.
(2) The persons who nominate an
independent presidential candidate shall
not be members of any political party.

This amendment enables a presidential
candidate to be nominated by persons
from different political parties. lf
enacted, it will allow independent
candidates to be nominated by persons
who are members of political partaes.
This amendment is unconstitutional to
the extent that it makes nonsensical the
political party system as the mainstream
mechanism for canvasing for elective
offices. lt will also erode the idea of
discipline and loyalty to and within
political parties.
Further, section 29 safeguards against
infaltration by non-party members in the
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election laws should not be undertaken close to an election. lt is ideal if the
amendments are not undertaken at least a year to an election. As a country, we
should strive to adhere to this principle for predictability and stability as well as
giving the Elections Management Body IEBC ample time to put in place systems
and preparations to deliver a free, fair and credible elections.

2. lf parliament proceeds with the amendments, we advise that they be for future
elections and not the repeat presidential elections slated for 26th October, 20'17,
which is barely 20 days away. The repeat presidential elections ought to be based
on the law that was in force on 8th August 2017.

3. Lastly, elections are a process and not an event. lntroducing new legal provisions
at this stage to apply in the repeat presidential elections would be akin to purporting
to apply the law retrogressively which is illegal in itself.

Nevertheless, we have looked at the amendments and have comments on specific
clauses therein. Please find a table below with our comments per clause.

SPECIFIC COMMENTS

T

t

I

Amendment
of section 2
of the IEBC
Act

the amendment conflates "chairperson"
with "member' of the IEBC when article
250 (2) of the Constitution envisions that
every constitutional commission shall
have a chairperson and members I

CLAUSE PROPOSED AMENDMENT COMMENTS
Seeks to introduce a new definition of the
term "chairperson" in section 2 of the
IEBC Act

"chairperson" means the chairperson of
the Commission appointed in
accordance with Article 250(2) of the
Constitution and, in the absence of the
chairperson, the vice-chairperson, or
such other person acting as the
chairperson in the absence of both the
chairperson and vice-chairperson.

The current definition of the term
"chairperson" provides
'chairperson" means the chairperson of
the Commission appointed in
accordance with Article 250(2) of the
Constitution;

J
amendment
of section 6
of the IEBC
Act

Seeks to introduce/change
qualifications of the chairperson
section 6 of the IEBC Act.

the
in

Specifically the amendment seeks to
remove the requirement that the
chairperson must be a lawyer and a
person who is qualified to hold the
office of judge of the Supreme Court
under the Constitution.

The IEBC's constitutional and statutory
functions naturally point to the need to
have legal mind heading the
Commission

z TEL: ztZTttB
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6th October, 2017

Michael Rottich Sialai, EBS.

Clerk of the National Assembly

Parliament Building

Nairobi

J. M. Nyengenye, CBS.

Clerk of the Senate/Secretary

Parliament Building

Nairobi

RE MEMORANDUM ON THE ELECTION LAWS (AMENDMENT) BILL, 2017,
NATIONAL ASSEMBLY BILLS NO. 39 OF 2017 FOLLOWING ]NVITATION FOR
PUBLIC HEARING OF THE JOINT SITTINGS OF THE SELECT COMMITEES
OF THE NATIONAL ASSEMBLY AND THE SENATE

We make reference to the invitation to appear before the Select Committee on the
Election Laws, 2017 to examine and undertake public participation on the Election Laws
(Amendment) Bill, National Assembly Bills No. 39 ol 2017. The National Gender and
Equality Commission (NGEC) wishes to file a written memorandum for the committee's
consideration as follows.

The NGEC has reviewed the the Election Laws (Amendment) Bill, National Assembly Bills
No. 39 of 2017 and has the following general comments;

1. We are of the opinion that the proposed amendments are not timely and should
have been considered after the fresh presidential election ordered by the Supreme
Court. lt is a well established international best practice that amendments to

1 I s,'

]NGi
National Gender and
Equality Commissior.)
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issued a statement urging Kenyans not
to lose faith and confidence in
technology. The statement states in part
"lCTs have been successfully deployed
and are embraced in all facets of life in
the country including banking, business,
education, health, agriculture and
government services just but to mention
a few. Election are no exceotion and the
authoritv is confident that ICTs can be
deoloved successfullv to suooort this
imoorlant national activitv
The country stands to benefit in a
tremendous big way if the current levels
of investment and adoption of ICT are
sustained.'

We fully support this position taken by
the Communications Authority of Kenya
that use of technology in elections be
sustained.

lntroduce a further requirement
that anv failure transmit or
oublish the election results in an
electronic format shall not
invali the result as
announced and declared bv the
respective oresidino and
returnino office rs at the oollino

ti n and constitue il tn

centre res

As per our comments in the above
proposed amendment, we proposed that
electronic system continue to have the
same significance with the manual, if not
more. lCTs are designed by human
beings who are capable of making it sure
and able to work.

We are aware that the IEBC in the
August 8th Eleclions had deployed 3
service providers of network (Safaricom,
Telecom and Airtel) to ensure coverage
of the entire country to the greatest
extent possible. ln areas where these 3
companies have not reached, the IEBC
had deployed used of satellite phones.

We are of the view that in at least every
constituency, we have areas with 3G or
4G network which was required to send
the images of the forms to the
Constituency and National Tallying
centres. We propose that the
amendment be that transmission of the
results be at the nearest locations with
3G and 4G network rather than removing
the obligation altogether. lt will take a
matter of hours to find these locations
rather than travellin all the wa to the

It
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natronal tallyrng centre to present the
manual forms

lntroduce a requrrement that the
commrssron shall estabksh a
mechanrsm for the hve-streamrng
of results as announced at pollng
stations, and the results so
streamed shall be for purposes of
oublic rnformahon onlv and shall
not be the basrs for a declaratron
bv the Commrssion

Lrve-streamrng rs good but the results so
streamed should have a meanrng They
are to verify the submitted physrcal forms
before announcement of the final result

Remove the drscretionary
obligation on the IEBC to
announce provrsronal results and
make I mandatory for the
commrssron, before determining
and declanng the frnal results, to
have recerved the results
transmitted in accordance with
this Act
Remove the requrrement for the
IEBC to announce orovrsronal
results in the order in whtch the
tallying of the results is
completed

We re[erate our comment above that the
public should continually be informed of
the results berng received to avord
developing tension and anxrety

7
Amendment
of Section 44
of the
Electrons Act

Remove the reference to politrcal
partres as one of the key
stakeholders to be consulted tn

the making of regulations and
better carrying rnto effect of the
section

Pohtical partres are the key stakeholders
rn electron processes lnstead of
removrng them, the amendment should
be to the effect of rncluding even
independent candidates as part of the
stakeholders

The public should conhnually be
rnformed of the results being received to
avord developrng tensron and anxiety

The proposal that before declaring the
final results, the IEBC to have recerved
all the manual forms rs good.

ER AND E

CHAIRPERSO

TEL:2T2tttB
Ftx..272t776
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on use of
Technology

Removing the prescription of the
specific issues the regulations
under the section. The cunent
provision provides that the
regulations shall specifically
provide for;
(a) the transparent acquisition
and disposal of information and
communication technology
assets and systems;
(b) testing and certification of the
system;
(c) mechanisms for the conduct
of a system audit;
(d) data storage and information
security;
(e) data retention and disposal;
(0 access to electoral system
software source codes;
(g) capacity building of staff of the
Commission and relevant
stakeholders on the use of
technology in the electoral
process;
(h) telecommunication network
for voter validation and result
transmission;
(i) development, publication and
implementation of a disaster
recovery and operations
continuity plan; and
(j) the operations of the technical
committee established under
subsection (7).

The prescription of what should be in the
regulations on use of technology was
good to guide the IEBC and should be
retained.

This amendment should be dropped

Remove the requirement to
submit regulations on technology
within 30 days. Generally the
commission in compliance with
section 109(3) and (4), should
submit to parliament any
regulations for enactment 4
months before a general election
and the publish in kenya gazette
all approved regulations by
parliament at least 3 months
before a general election.
Remove the requirement that for
purposes of the 1st general
election, the technology used
shall be restricted to voter

This is a good amendment because it
was a transitional clause for the
amendments done in December and
January 2017. The applicable provision
should continue being section 109.

CHAIRPERS
ON

TEL: 272t178
FAX:2t2tl
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regrstratron, identrficatron of
voters and results and procured
at least 120 days before the
electron

Remove the requrrement for
IEBC to establsh a commtttee,
consistrng of member(s) of the
commissron, relevant agencres
rnstitutrons and stakeholders as
the commtssron constders
necessary, to oversee adoptton
and use of technology

This should be retarned

We propose that the amendment be
dropped

8
Amendment
of section
zl4A of the
Electrons Acl
on
complement
ary
mechanrsm
for
rdentifrcation
of voters

Seeks lo remove the requtrement for a
comphmentary mechanrsm in
transmission of results The proposed
amendment now only provides for a
complementary mechanrsm in
rdentrfication of voters

ln our vrew, thrs amendment should be
dropped Complementary mechanisms
should continue berng used for backup tn

the event one farls. There rs no

Justfication for an exception rn

transmrssron of results.

9
Amendment
of sectron 83
of the
Elections Act
on Non-
compliance
with the law

The current sectron 83 provides;

83. Non-compliance with the law
No electron shall be declared to be votd
by reason of non-compltance w h any
wriften law relatrng to that electron it

the electron was conducted
rn accordance wrth the onncroles lard

ln the Constitution and rn h

wntten law or that the non-compltance
drd not affect the result of the electron

The proposed amendment seeks to
replace the drslunctive word "or" with a
conjunctive word "and" effecttvely to
make to two requirements tn the section
(non-comphance wtth the pnnciples tn
the constrtution and law on electron 3!q
the non-comphance drd not affect the
result of the electron) not to be a reason
to vord an electron.

We propose that the amendment be
dropped. Both aspects should be a
ground for voiding an electron When an
electron is not conducted accordance
wrth the law, it beats logic why it should
be upheld despite the result pointing to a
wrnner ln any case, election is the most
legislated subject rn thts country and
those laws must mean somethtng

Simrlarly, where there substanttal
complance wrth the law, the little non-
comphance rf rt affects the result should
also be a ground for nullficahon ln thts
second scenano, f the little non-
compliance does not affect the result,
then the election should be upheld

CHAIRPERSON

\e{--,tEL: 2727778 o+
FlXl. 2127776
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The amendment further proposes a new
subsection, pursuant to section 72 ofthe
lnterpretation and General Provisions
Act, that a Form prescribed by the
elections act and the regulations shall
not be void bv reason of a deviation from
the reoui ments of that form. as lono as
the deviation is n lculated to misle

This reiterates a section another Act (the
lnterpretation and General Provisions
Act) having force of a law. lt is therefore
unnecessary

10
Amendment
of the
Elections Act
by
introducing a
new section
86A

lntroduce the requirement, in the event
of a nullification of a presidential election
by the supreme court, that IEBC
publishes a notice in the gazette within
7 days;

o indicating that the presidential
election was nullified

o announce the date of the fresh
election, and

o publish the names and Political
parties of the candidates to
participate in the fresh election

This is a good provision

the proposed amendment further seeks
to prescribe which candidates to
participate in a fresh election which is
depended on the nature of the petition
filed in the supreme court as follows;
(a) where the petition challenging the
election was filed by the runner-up,
candidates for the fresh election shall be
confined to the petitioner and the
pres,dent-elect whose election was
annulled;
(b) where the petition was filed by more
than one candidate who had participated
in the original election, the petitioning
candidates and the president-elect may
participate in the fresh election;
(c) where the petition was filed by a
person or persons who were not
candidates in the original election, then
each of the candidates in the original
election may participate in the fresh
election,
(d) no other candidate other than those
envisaged in paragraph (a), (b) or (c)
shall be eligible to participate in the fresh
election.

This proposal is unnecessary. lf an
election is declared null and void, all
candidates who participated in the
nullified election should be at liberty to
vie. The nature of the election petition
cannot be the basis for who to participate
in the fresh election. Locking out some
candidates on the basis that they did not
file a petition in court will be tantamount
to discrimination which we stand against.

We propose that it be dropped

The proposed amendment further
provides that IEBC shall not conduct
fresh nominations for a fresh election

ln view of our comment above,
nominations, unless they are nullified in
the election ition would ordinaril not

\,
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pursuant to Artrcle 140(3) of the
Constitutron

be repeated under the current legal
framework

The proposed amendment further
provides that an eltgible may wtthdraw
from an election under Arttcle 140(3) and
f the remarning candtdates are more
than 2, the electron shall proceed as
scheduled. lf only one candidate
remarns, no electron shall be held and
the remarning candidate shall be
declared presrdent-elect forthwith-

Thrs is the obtainrng posttion under the
current legal framework, that one cannot
be forced to participate in an electton and
that if a candtdate is unopposed, he or
she shall be declared elected So tn our
vrew, the amendment ts unnecessary

11

Amendment
of the
Electron
Offences Act
by rnserting a
new section
6A on failure
to stgn
results

The proposed amendment provtdes that
a presidrng officer or returnlng officer
who in relatron to the Prescribed
document contarnrng results knowingly
farls or refuses to sign the document,
knowrngly fails to comPlete the
document, wtllfully submits an
incomplete document, wtllfully alters or
falsrfied a document commtts an offence
and rs lrable on convtction to
rmprisonment of for a terms not
exceeding 5 years

Section 6A should have a proviso that
the officer '\Mthout Justifiable reason".
This rs to safeguard officers who may be
coerced rnto srgning documents which
may be false tn thetr Judgment.
Secondly, the penalty is a bit high
especrally for presidtng officers and
should be revtsed downwards We also
propose that you consider an option for
a fine in the sentence

Yours

Comm. Winfred O. Lrchuma, EBS.

Chairperson
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FAMILY ORGANIZATION FOR EMPOWERMENT (FOREM)

P.o.BOx 8450-00300 NAIROBITEL: 07t7 330 O2r
: fam ilvorsforeoowerment @smail.com Website: www.forem.or.ke
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3d September, 2017

The followi ou ints as a women's organization, for supporting the change of election laws

pending peat of the presidentia I elections on october 26'h 2017:-

1. We insist the law of elections must be changed now to avoid problems on 26/1012077.We

support the work of our MPs to change this law of elections now.

2. we shall be very angry with Parliament if it does not change the law.What else do our MPs do

They MUSTI

3. Why did people paid with our taxes refuse to sign the Forms 34A and 348 .That is a crime. Look

at the problems they have put all of us into. We agree they should be jailed. lf they will not sign,

let then not take the IEBC work.

4. The Chairman of IEBC can fall sick or refuse to do somethinS. Does that mean the President

cannot be sworn in? Let the law be change and other Commissioners given power to announce

elections-

5. We totally support the law to be change before next election. Why are foreigners telling us not

to change the law to save our country from problems? Please change theses bad laws like the

Supreme Court asked.

Signed:

Cecllia Nyokabl
CHAIRLADY

-$t

,ulttet Nrunsuru lffil
SECRETARY (j



ffi Sixrh Floor, l.rer.a.ionai HoqG.

PO. Box 99Ol-O0 t0O Nairobi. KenF.
'Lt r254-O2OZZl571l t 22t 5782 / 7216t tA

Fd +25a42O 22t6r t9

Enuil. inro@imd-cmd.co.k.
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4tr' Octobcr 2017

To the Co- Chairs
Joint Parliamentary

.1 .t
oT:' I

4ltc l')' i 'l

mittce
On Electoral Reforms

REPRESENT ATION S ON THE PARLIAMENTARY
ELECTORAL LAWS (AMBNDMENT) BILLS 20I7

PITEAMBLE

wc first express our appreciation for the invitation lrom the Joint
Committee extended to us to subrnit our representations.

l-he centre for Multiparty Democracy (cMD) - Kenya was founded in
2004 to perpetuate multiparty dernocracy, constitutionalism, good
govemance, and rule of law working with political parlies. For the last
13 years we have been at trre forefi'ont of refor,rs and specificarly
electoral reforms in this county. we were at the core of thc creation of
botlt The Political Parties Acts of 2001 and 2011, and made immense
contributior-rs to the realizing of l'he constitution of Kenya 2010 (being
one of the National 4 "yes" cornmittees fbr,red as organs of the
process), the Election,s Act 201l, the IEBC Act 201l, and the Election
olfences Act 201 L we have also been instrumental to the most recent
reforms of electoral laws in 2Ol6- 20li.

1l
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It is in similar vein that we thus make our presentations on the
proposed reforms to the electoral laws, at what we believe is a very
critical phase of our country's history.

1. TIME FRAME: The first ground on which we urge caution is that of
time. we are only 3 weeks away from a repeat presidential election. we
believe that' due to constraints of time, effort is likely to be more
productive if priority is given to putting in place the logistical and
administrative requirements for a free, fair, and credible election, taking
into account, among other things directives from the Supreme Court
ruling.

Best international practices in the reform of electoral legal fiameworks
advice that these are best not done close tci elections. A major reason is
that for imy new law designed to change the electoral system, the
reforms take time to percolate down to all levels. Time is also required
to comprehensively inform citizens of the new mechanisms for
elections, and for conveying how citizens' votes will be translated into
meaningful representation. However in the history of the country we
have done quick fixes that has seen this country navigate through crisis.
Exceptional situation call for swift and extraordinary actions.

In the past where leadership has put the country first we have achieved
the following BROAD CONSENSUS and our country stood strong:

2lP,lg:



a. l'he Inter- Parliamentary Parties Group (IPPG) Accord of 1991, actually
a gentleman' s agreement, that secured a peaceful general election in
that year;

b. The National Accord and Reconciliation Agreement (NARA) of 2008:

that resulted in the creation of the Constitution of Kenya 2010, one of the
most progressive in the world. We also go the Political Parties Act
201 I , the Elections Act 20I I , and the IEBC Act 201 I arnong others;

c. To the contrary when we as a country have bucked ofbroad consensus,

for example, in the Bomas constitutional Review process, this has

tended to set us up for difficulties. The 2005 constitutional referendum

and the mini.mal electoral reforms of 2006 - 2001 set us up for the post

election crisis of 2008.

2. OVERVIEW OF THE PROPOSED REFORMS
On scrutiny, many of the proposals in the Bills are in principle worlhy of
consideration and discussion with a view to the reform of our electoral
system. We can briefly comment on some of the merits and demerits of
the proposed changes:

a. With regard to the proposal in Clause 3 (l) conceming change to the
qualifications for appointment as IEBC Chair, we are of the view that
this is not crucial at this juncture. (Refer to Schedule Para 8)

b. With regard to the proposal in Clause 3 (lA, and lB) that the IEBC
Vice- Chair or any Commissioner can act as Chair in the absence of the

Chair and Vice - Chair, we believe this can be considered.

3lPje"



c. On the proposals for changing the quorum in the IEBC in Section 4 1o

"...half of the members of the Commission or not less than 3....", we
feel that stipulation should instead simply read that the quorum be "not
less than half of the members of the Commission".

d. The proposal in Clause 5 to remove the requirement for independent
presidential candidates to be nominated by members of a party seems to
be straightforward.

e. Clause I lpropsed amendment to Election Offences Act to prescribe on
the punishment proposed on convicted PO/ROs is hereby agreed upon
with the sentence being changed fi'om a term not exceeding five years to
'a minimum of three years'

f. With regards amendment under clause 864. we agree with the
clarification

CONCLUSION
Hon members this country is likely to be at crossroads in a few days
unless we all drop the grand standing chest thumping and embrace
dialogue as a means of resolving contentious issues. We need this
country in one piece now and after 26th Oct 2017. As stated earlier
exceptional circumstance call exceptional action for the wellbeing of this
great nation.

4lt':ge



Elections must bc done and the environment in which it is to be done

need to be set clear and remove all the unceftainties.

Than o

(

Omingo Magara MGH
Chairperson CMD-Kcnya
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FIISRT OPPORTUNITIES COMMUNIIW INITIATIVE

we as the women of Meru

sentiments in total support

4

under the above registered organization wish to exPress our strong

of 
"i"oor.t 

reform laws in readiness for the repeat presidential n ele

scheduled to held on the 25th of October 2017

Why did people paid with our taxes refuse to sign the Forms 34A and 348 That is a crlme'

Look at the problems they ha'" ,u' u" of us into' We agree they should be jailed' lf they will

not si8n, let then not take the lEBc work

We insist the law of elections must be changed now to avoid problems on 26\O/2OL7 'We

support the work of our MPs to change this law of elections now'

The Chairman of IEBC can fall sick or refuse to do something' Does that mean the President

cannot be sworn in? Let the law be change and other commissioners given power to

announce elections

We shall be very angry with Parliament if it does not change the law 'What else do our MPs

do. TheY MUSTI

We totally support the law to be change before next election' WhY are foreigners telling us

not to change the law to save "" l"'itw fttrn problems? Please change theses bad laws like

1

2

3

5

6

the Supreme Court asked.

our economy negatlvely

The annulment of the presidential results by the Supreme court has a negative effect on the

economy of Kenya , and if the t"*t t'" not th"nge problems will arise that will further affect

Signed:

Emily Nungari

CHARLADY
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T T EE ECT IO LAWSI M ND ENTI ILL 2017.

E E D o N
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'l'o the l(enyan parliament, on bchalf of lJaraka women center and Kenyan women'

,,vc would wish that,, fn" Ai"tti'" l'nws [Amendment] Bill 2017 to be amcnded

bcfore 26rl'Octobcr 2017 'l'his is bccausc'

l. l(cnyan *u,r"n fougiti-t"l'i"ltpt'tat"t and thcy;tt'c not t'eady tr'r go b'tcl< ttr

, Ii;'J*if,-,'";" have been violatcd [or a long time' anv tinre we have beerr having

clection disputes .-L -.:^r^-,.^ ..",,lrinu t.r
ll. Most of l(enyan women have oxpcrienced rape through violence' resulting to

sexual intercottrse diseases' unwanted pregnant ancl death'

4. Iuost women have t'""" erJ"ta physicilly throush election disputes 'rnd

srrffc,r.ecl a.pr"rriun'li,i ni.I^J i,r",.., lirsing tli.'rr btrdy P;.r'ts antl r'vrrttltl

wish not to experiencc this again

5. As a result of disputed 2017 elcction' ll)ost wonlcn <iicrl while saving theil'

families ,.,t il" utr-,"rlil..r,, in,".nu y displaccc hence leaving a r'cri brg

triturna whorcbv **'oiif'"''t fear to ielocate to their former homes for thc

lcar ol election violence

6. Lastly, tlarot a *om"n i"ntt' prug'onls fbr adult learning and other

prograrns *ill be ae"st'" tl'ii"'a'lf *t keell on changing dates whereby wonten

tcal to continue *'tft'pt'g':"'" l''ccause they cio rlot know wllat wili resrrlt

atter Ilectio tl'
7. lEBC -Alternative to the presidcntial election Returning officer'; l he

wornen would *i'ft if tftt'! ton bc an altet'nativc'presiding officet'who can

swcar in tfte p''esiaeni;ihis is bocause' the IEBC CHAIRMAN might be sicl< or

absent which i"'f-l"it'"'t iu t"eryone' we wotrlcl wish that the cotnmission

appoints all altcrnativc officer who can swL'ar in thc president on his bchalf

B. 'l lto wonrctl uf f<"nytt'o'" f<"'ty""'' untl I(cnya,is 'l sttvcrcign cottlrtry lVhiclt

Itrught fbr,n",r. inai'p"nttt'it untt *":n"n"l Lll"* 
any law from outsi(lc

g.Wcnccclthcalnendnlenttobcclone'toensul'ethosecurityofthewomon
evcn after the etection' their lives will have to continue safely'

10. Why did pcople p^iJ'*i'f-r our iaxes reflrsc to sign the folrns34 A'and34lJ'/

,l.ha! is a cri,r,e, toJ ut tlrc problcrns they havr: pLrt ull ol trs into-.Wt'l6"t cc

they should Ut i"if "a, 
ifli*V'will not sign' Irt the rn nut t'il(e thc' It:[J(] tvttrlt

urry utr,"t people will tlo it lbI lfce to s:lvL'oLrl countfy

iic-rJ..e>l 'uc fitLu "\'F{qi

' s1)\3ttoc-'8
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MO DUM BY AFRICAN ELECTORAL OBSERVATION GROUP SUBMITTED

RK OF THE NATIONAL ASSEMBLYT HE

PRELUDE

African Electoral observation Group (AEOG) is a nonprofit, nonpartisan,

nongovernmental organization that has supported democratic institutions and

practices in every region of the Africa f or over two decades. AEoG together with

its local partners, have worked to establish and strengthen political and civic

organizations, safeguard elections, and promote citizen participation, openness

and accountability in government'

At AEOG we believe that democracy is a principle enshrined in the Universal

Declaration of Human Rights, but it's a human right that many around the world

still struggle to attain.

SUBJECT: KENYAN ELECTORAL LAWS (AMENDMENT BILL) (NATIONAL

ASSEMBLY BILL No. 39 ot zotT)

AEOC deployed a sizeable number of electoral observers in Kenya before, during

and after the Kenyan elections. Further, it released both pre- and post-observer

reports which were widely circulated and quoted both in Kenya and outside the

country. The reports are available at http://ele ctio n saf rica 'org'

Therefore, AEoc would like to submit the following memorandum that is before

the Kenyan parliament in light of the fact that it monitored the elections at all its

critical processes.

r. AEOG supports amendment of sections 39; Requirement for verification

and the place of manual and electronic transmission

t11



r
Our reason of supporting this amendment is because it aims at erasing the

confusion surrounding the issue of the use of technology in the elections

which was eminent before the elections and during the Supreme Court

proceedings.

The Court of Appeal in the Maina Kiai case declared the law to be as

follows;

t'lt cannot be denied thot the Choirperson of the appellant hos a significant

constitutional role under Sub-Article (to) of Article tj& as the authority

withthe ultimote mandate of makingthe declarotion thatbrings to finolity

the presidential election process. Of course before he makes that

declarotion his role is to occuratety tally all the results exoctly as received

from the z9o returning officers country- wide, without adding, subtracting,

multiplying or dividing any number contoined in the two forms from the

constituency tdltying center. lf any verification or confirmation is

anticipated, it has to relate only to confirmotion and verification that the

candidate to be declored elected president has met the threshold set under

Article B8(4, by receiving more thon half of all the votes cast in thot

election; and at leost twenty- five per cent of the votes cast in each of more

than holf of the counties."

On its part, the Majority judgment of the Supreme Court stated that:

"We hove olready held that we find little or nothing in this decision

to suggest thot, by deciding the way it did, the Appellate court

restrained or borred the lst Respo ndent from v erifying the results bef ore

I2l



declaring them,orthatitwas relievingthe former the statutory dutyof

electronicolly tronsmitting the results. whot the znd Respondent wds

borred from doing by the Court of oppeal and High Court was to vary,

olter or change the results relayed to the Notional Tallyingcentre from

the polling stdtions and constituency",

An analysis of the Supreme Court Moiority Decision and proposed

amendment shows thot the omendments merely reolign the law with the

Decision and are paromount if Kenya wonts a successful election on 26th

October. The proposol is not retrogressive and neither does it olter the

electoral process os cloimed by some people, lts advontages con be summed

up os follows;

o Parliament seeks to ensure that the Presiding officers transmit

both the manual and electronic results to ensure accuracy as it

required by the law and also by the Supreme Court standard'

o lt provides that where there is a discrepancy between the electronic

form and the manual form the latter will prevail. This ensures that

the primary document which is signed by agents, posted outside

polling stations and physically delivered to Constituency Tally

centers where final rlsults are declared (pursuant to the Maina Kiai

case), becomes the basis of any results verification in the event that

any discrepancies are noted with the scanned and electronically

transmitted documents

o lt provides that failure to transmit results electronically shall not

invalidate an election' This provision recognizes technology is not

t3l
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available or reliable in all parts of the country and therefore having

a manual system is paramount.

Finally, it clarifies that "results" beamed in the live portal are merely

for public information and for any declaration of results.

2. AEOG supports Amendment of Section 83 of No z4 of zotr': Effect of

irregularities on invalidation of election

From our reading of both the Maiority and the Malority Decision, Section

83 of the Elections Act, 2011 was extensively discussed and we foresee it

will remain a thorny issue in Kenya. The discussion remains largely the

same in similar iurisdictions and we therefore are satisfied that the

proposed amendments on this section are for the greater good of the

Kenyan state. This sections currently reads as follows,

"No election sholl be declored to be void by reason of non-compliance with

any written low relating to thot election if it oppears that the election was

conducted in occordonce with the principles loid down in the constitution

and in that written law or thot the non-complionce did not offect the result

of the election".

The proposed amendment seeks to bring further clarity to the provision

by ensuring that the overriding question in any election petition will be (r)

whot violotions hove occurred but fundomentuny 0i) the consequence of

those violations on the results of the elections. without this coniunctive

application of these two aspects in reviewing of an election Petition,

t41



Kenyan Supreme Court will void future elections as it warned though in

our view that statement was in bad taste. Worst of all, minor and petty

irregularities will usurp the Kenyan people's sovereignty in exercising their

right to vote as the results are voided for reasons that do impact the

exercise of the sovereignty.

Therefore, we support this amendment as the disiunctive application of

Section 83 opens a floodgate of nullification of presidential petitions for

very minor irregularities which would ordinarily not merit such a move. ln

a nutshell, the coniunctive application ensures that the Supreme Court

does not lower the bar of the nullification of the presidential petition'

Further, AEOC supports the insertion of Section $ (z); Effect of Forms.

This seeks to introduce the provision of section 7z of the lnterpretation

and General Provisions Act (cap z) into the Elections Act. The said section

states as f ollows:

"Sove os is otherwise expressly provided, whenever aform is prescribed by

o written law, an instrument or document which purports to be in thatf orm

shall not be void by reason of a deviation therefrom which does not affect

the substance of the instrument or document, or which is not colculoted to

mislead."

ts1



ln our view, this insertion is critical as it will address potential mischief of

sabotaging elections by some electoral officials as the issue of how filling

of forms was done was a contested issue during the Supreme Court

hearings. Further, this insertion is in line with the Constitution which sets

the tone that substance is to take precedence over technicalities.

Article r59Q)@) states as follows:

" ln exercising judicial authority, the courts and tribunols shall be guided

by the following principles-

(d) iustice shall be administered without undue regard to procedural

technicalities.

3. AEOG supports the proposal to lnsert New Section in No.37 of Election

Offences Act, 2ot6: Election offences

From our interaction with various electoral officials right from the polling

stations, we met officers who are fairly trained and educated and

therefore we were also surprised to later see some forms 34As and Bs

which were clearly wrongly filled despite that such an action is not

complex at all. Putting in mind that nullifying an election due to wrongly

filled forms and not the actual results is a very expensive ludicial decision,

harsh penalty for electoral officers who fill such forms either by

commission or omission should be supported.

t6l



4. AEOG invites the select committee to read its proposals in both the pre-

and post-election reports as they are largely in tandem with the draft bills

and will help Kenya in having better and reliable electoral laws and

practices.

Dr. Kenneth Orengo

Regional Coordinator

AFRICA ELECTORAL OBSERVATION GROUP

Dated 3'd October zotT in Nairobi, KENYA
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Pttrsttittlt to tltc above subject nratter as dominance in the social media and the need for public
participation as enshlined in constitution under article ll8(i) (b) & ll9, we as Bunge la
Wazalendo organization playing a very impartial role in the whole electoral process do hereby
re-act as fbllorvs.

Civerr thc Lrrlplcdictable political climate and its continuous pollution, the whole world is
r'r'atchinu arrcl it all plays upon us to re-arrange our house in the most appropriate manner. There
is nt'erl lirl tlre TWO PARTIES to open up a DIALOGUE.

Touchirrt on thc IEBC chairperson's QUALIFICATIONS, there is no time left to address the
nlatter bctblc the tblthcoming repeat presidential election. We should stop a speculatiol of
FATE to have the vice-chair asstrrne the duties of the chairperson.

Talk ol'r'cttrrtting otficers and other officials rvho refuse to sign the relevant electoral forr.ns to be
sevcrelr' PLrnishe'd. rve quiet disaglee rvith this statement and read a lot of political mischief in it.
I-lo\ clo r oLt .rnticipate a mistake at the back yard even before the actual EVENT? Wliat is the
hurrv tbr'l Ile menrber triost of tlrese officers are just on a brief contract with a merger wages of
Kshs.2. 000 pe. person pe. day, Unless you are scaring away certain ethnic groups. in order. to
accorll lllodilte others fbr your salety landing; this move is unconstitutional in its true sense.

In vicw of thc above observations, it's now our submission that this bill be postponed till the
lbrthcornirrg lepeat prcsidenrial elections.

!1or tlre alrnighty God bless Kenya.

Signcd

Tabu Ohunru Char

Ch:t irm u rr

cs

Ilungc la Wazalcndo organization

Date 7c tv
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ll. That the fresh elections must be conducted within sixty days as outlined
by our Constitution and any calls for boycott of the elections or
disruption must be stopped as this will plunge the country into a

constitutional crisis if not further ethnic division as we are currently
experiencing.

lll. That all lawful attempts to ensure that IEBC conducts the 26th October
fresh in line with the Constitution, electoral laws and the Supreme

Court decision must be supported by all not castigated. ln any case, the

i

#.sbacefully o,i$ il,rgurt and there
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current bills in the National Assembly only clarifies conflicts and
vaSueness in some electoral laws that led to nullification of President

Kenyatta's win and also punishing any attempts by public officials to
defeat the will of the voters. Although CIPK supports in entirety the
bills, it would like to highlight the following sections of the bills which
it finds very instrumental in ensuring that the fresh will be successfully

conducted;

a) The proposal to amend Section 2 of the IEBC Act, 20ll is very
critical as it ensures there is no vacuum in IEBC should the
chairperson be absent or unable to discharge his duties for
whatsoever reasons. lt also ensures that even in the absence of
the Vice-Chairperson the Commission is able to discharge its
constitutional mandate especially when confronted with strict
constitutional deadlines.

b) CIPK also supports the proposal to allow non-lawyers to have an

pportunity air the co rough the
ction 6 of BC Act. re, Ken

legalisti iety and t ny cates

sion and Slon tn and the
er profe Sron r5

However, pl n this p not
ln any way
we believe

that we d he rule o
metimes have us

destroy inst building t

mend 5 9 is critical as it

to chai

ote that

proPosa

failure hnology an electoral pr

itewash t ereign w Kenyan voter.
nsmrsston tes is cri s the use of tech

ood is p o50mu ks that someti nno
mitigated during an election. ln addition, the amendment ensures

that the sovereign will of a voter right from the polling station is

heard unlike the current rystems where the 'servers' have more
say than one's ballot. Finally, having a complimentary
mechanism as contained in the proposal to add a new Section

44A only aims at ensuring that elections are held and in a very
simple, fair and credible procerr.

d) CIPK also supports the amendment of Section 83 of the Elections

Act, 2Ol1 as it aims at ensuring that the global standards of
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nullifying a presidential election and also those that were set by

our Supreme Court in 2Ol3 are not diluted. Our view on this is

based on our conviction that if a petitioner cannot demonstrate

that the irregularities or illegalities necessitates the nullification of

an elections, all future elections including the 25th one will also

be nullified as the bar has now been set very low.

e) Finally, CIPK strongly support insertion of a new section in

Section 37 of the Elections Offences Act, 2015 as its Primary aim

is to punish IEBC officers who bungle an election. We find this

proposal quite deterrent and will help to end impunity among

the electoral officials in Kenya which we have experienced since

the time of the disbanded Electoral Commission of Kenya. ln any

case, the sentence of 5 years jail term in our view is too low as

compared to the economic and political cost of nullifoing an

election due to mischief by an electoral official and therefore this

Committee s consider this jail term

ll consi r vlews.

ajj Shaban Ga

GIONALCGODI
i'ls AND ERS OF

t/

1 , -,
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Dear Sir,

R-E: MEMORANDUM ON ELECTIO N I,AWS (AMENDMENT ) BILL. 20I7

I am a Citizen of Kenya and registered voter at Kamagoko Polling Station, Kipiprrt

Constiruency.

On the morning of 8'r'August, 2017 like many othcr Kenyans I spent a substantial time

and money to travel from Nairobi to thc PollinE, Station to vote fbr my preferred

candrdates. I fulfilled my civic dury without any hitch.

Out of the Six (6) votes I cast only the presidential election was challenged in an

election Court.

After the Supreme Court's decision, I took time to peruse the judgement and concluded

that no issue was raised about the voting process yet the Court nullified the presrdential

election based on omissions and commissions of offrcers of IEBC in the transmission of

results to the Constituenc), and the National tallying centers.

No complain was raised in the Petition on the number of votes cast and received by the

various candidates. From the contents of the majority's judgement, I concluded that

unless the Elections Act was amended then any election held under the current law was

bound to be nullifictl bccausc the Court lowered thc bar of proof needed to impeach an

election.



Paragraph 377 of the Judgement startlng on page 164 caught my attentlon It reads;

"of the 4229 forms 34 A that were scrutinized, ,nafly trete not stamped, yet othels, werc

unsigned by the presiding fficers, and still t tat y ,nore were photocopies, 5 of the forms 348

were not signed by the retuning oficers. Why *oald a rctunting oficer, or for that ntottel a

presiding offcer, fail or neglcct to append his signature to o docament whose contents, he / she

has generuted? Isn't the appending of a signature lo a form bearing the tabulated rcsults, the

last solemn act of assurance to the voter by such oficer, that he stands by the "tambers" on

that form "

The rmphcatron rs that the Judges are demandrng thar of the 40,833 presrdrng oflicers

and 290 returnrng offrcers no errors lntended or untntended would be entertalned

Only supematural belngs would be capable of achlevrng what the Supreme Court

demanded of IEBC.

Indeed rt only requrres several presrdrng and or returnlng officers to make dehberate

mrstakes and the electron wrll be nulhfied.

I therefore support the proposed amendmenrs but propose the followrng changes ro the

rndrcated clauses of the Brll

SED CHAN E B

Clause 3 (lB)

(t) Insertrng the words "and or vicc - chairperson" tmmedlately after the

words "anothcr chairpcrson"

(N/B Both the Chairpcrson and Vice-chairpcrson may ccase bcing in

officc simultaneously)

(u) Insertrng the words "or becomc available" rmmedrately after the words "be

appointed" at the end of the paragraph

(N/B The two officials may be away temporarily and may resume duties

at same point)



Clause 6 (lE)

(r) Deletrng the word "and" rmmedrately after the words ..Polling Station and

substituting therefore a comma"

Gr) Insertrng the words '(and national" irmediatcly aftu the word

cotrstituency"

(N/B Failurc to tratrsmit or publish the results can happen at the National

Tallying Centre as well)

Clause 9 (C)

0) Insertrng the words "and has in fact misled" rmmedrately after the words

ttto mislead"

(N,u B Mcrc intcntion to mislead should not lcad to nullification of results

unlcss thcrc was actual mislcading.)

Clause 10

(D

(86,2 (a))

The term "president elect" should be delered and be replaced wrth the term

"Candidate"
(N/B upon nullification ofthe election there is no president elect)

(86, 2 @) ) Shouldn't the runner's up be rnvolved as well?

I beheve the Supreme Court's 2013 Raila judgement restnctlng the

competltlon to the l'' and 2'd leadrng candrdates rs bad law

(86, 2 (b) and (c )

Insert at rhe end ofboth paragraphs the words "provided that any candidate

intcnding to participate in the frcsh clcction shall givc writtcn noticc to

the Commission of the intcntion to participate within Seven (7) days of

the nullification by the Court".

(rD

0u)

Clause I I

Insert a new paragraph (e) rmmedrately after paragraph (d) as follows -

"(c) Willfully fails to transmit thc documcnt as rcquircd or to deliver the

document to the Constitucncy or National Tallying Centre".



NEW CLAUSES

The Electrons Act rs amended rn Sectron 2 by rnserting a new definrtion of the term

"votcs cast" as follows:-
((votcs cast; means valid votcs cast and do not include spoilt or rejccted votcs"

The Elections Act rs amended by rnsertrng the following new Sectton rmmedtately after

Sectron 38.

(N/B Thc Supreme Court has becn graphing with the issuc of whcther spoilt and

rejcctcd votes should count whcn arriving at thc 50 plus I ttrreshold')

"The Commrssron shall provrde, facrlrtate an opportunlfy to voters at all polhng stattons

but no electron shall be rnvahdated by reason that voters farled to rum up or that a voter

or voters farled to vote by a reason of a boycott"

(lrr-'t

HON. S
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A
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MEMORAND BY CENTRE FOR AFRICAN PROGRESS SUBMITTED

BEFORE THE SELECT COMMITTEE ON ELECTIONS,2OlT

1. The Centre for African Progress (CAP) is a think-tank that consists of

distinguished academics and public policy analysts and is based in Nairobi,

Kenya. It has presence in 34 African countries and dwells on social-economic

and political analysis and above all tracks ali major political events not just in

Africa but in the world. In this regard, CAP tracked the Kenyan electoral

process since May 2016 and continues to do so even after the 1't September 2017

Supreme Court judgement and therefore would like to submit as follows on the

matter of the Electoral Laws (Amendment Bill) (National Assembly Bill No. 39

of 2017).

2. That we congratulate Kenyan voters who peacefully exercised their democrat

right of choosing their preferred leaders on 8th August 2017 and in the same

breath congratulate IEBC for holding an election which was indisputably held

by the majority of local and international stakeholders as one of the most free

and fair eiections in the history of multi-party democracy not just in Kenya but

in all African countries.

3. That following the nuliification of President Kenyatta's win by the Kenyan

Supreme Court, CAP has read both the majority and minority decisions and

together with various issues learnt during the tracking of the Kenyan 2077

elections, CAP submits as follows about the two Bills that are before the Select

Committee on Elections 2017.

y-1,-\-, <.,,1
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a) Proposals to Amenil sections 2 anil 6 of No. 9 of rndependent andQ$o&1

Botndaies Commission Act, 2011 (prooision for Acting Chair in the

absence of Chair and Qualifications for the IEBC Chairperson)

CAP supports the proposal to amend Section 2 in order to allow the Vice-

Chairperson or any other person acting as the chairperson to act as the

chairperson in absence of the chairperson or both the chairperson and the

vice-chairperson. In our considered opinion this amendment is critical and

well thought out as the current law does not provide any other person who

would perform the role of the Chairperson before a new Chairperson is

appointed or until the Chair is available This is risky as the process of

appointing another chairperson is lengthy if not impossible and especially

when a country is faced by strict constitutional timelines of holding an

election in 6o days like the one we face today.

Further, our view is that this proposal does not compromise the fact that the

chairperson is the Retuming officer for the purpose of the presidential poll

as the Maina Kiai case held that the results declared by the Constiruency

Returning officers are final and therefore what the commission does at the

National Tallying Centre is merely a formality of collating and verifying

results from the 290 constituencies. Finally, we are convinced that Article

259 (b) of the Constitution allows for an acting Chairperson in IEBC unlike

what some people are saying and therefore this proposal is not

unconstifutional. This Article reads as follows, ,, any reference in this

Constitution to a State or other public office or officer, or a percofi holding

Poqc 2 of6



such an office, includes a reference to the person acting in or othenotse

performing the functions of the office at any particular time;"

On proposal to amend Section 6 of the Act, CAP being a think-tank of

persons drawn from various professions fully supports it. The proposal only

expands the professions from which the chairperson of IEBC can come from

and this should be supported by all as the post 2010 constitutional phase

deliberately isolated many professions except the legal one from many

national reconstruction opportunities despite that there is no empirical or

anecdotal evidence that only lawyers can serve best in some institutions.

b) Proposal to Amenil the Second Schedule to No. 9 of 2017 (Quorum of IEBC

meetings)

Article 9 provides that the quorum for conducting business in the

commission is five members. The supreme of the country provides in Article

250 0.) that each commission shall consist of at least three, but not more than

nine members. Therefore, from a plain interpretation of the Constitution,

the drafters envisaged that a commission could even have only three

members and thus the desire to have a quorum of five members in the

decision-making organ of IEBC is unnecessary if not a roadblock that should

be avoided. In fact, a quorum of five members in the commission will

hamper not aid the commission as during a busy electoral season where

some commissioners are oversighting critical activities in the field it's hard

to get such a quorum.

c) Proposal to Amend Section 44 (Making of Regulations by IEBC)
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CAP supports this amendment as its made in good faith' It only ensures

that the process of making regulations to the Act is regularized by giving

the Commission the right to make the regulations subject to consulting all

relevant stakeholders and agencies.

d) Proposal to Amend Section 44 by additrg a neu Section MA

(C o mplim ent ary me ch anism)

CAp supports this amendme", "r 
,jf,0,bt3fib1f"/",ft$b,e the position or

the majority decision tn Raita Odihga"217Z and thus streamline the

transmrssion Process. It stated;

[392] Haaing taken note of Mr. Nyamodi's submissions, which appeared to suggest

that IEBC had put in place a complimentary system for the transmission of results;

a system that was neiher stmple nor known to the petitioners' we hereby

direct that in conducting the fresh election IEBC must put in place a

complementary system that accords wrth the prouisions of Sectton 44(N of the

Elections Act. lt goes without saying that such a system as held by the High

Court, in the case of the Natrcnal Super Alliance (NASA) Kenya tt' The

lndependent Electoral and Boundaries Commission I 2 others, only comes into

play when technologY fails".

Therefore, CAP hold that this proposal is progressive and made in good

faith as seeks to ensure that the IEBC complies with the Court',s findings

by putting in place a complementary system for identification of voters

Pogc 4 ol6



that is simple, accurate, verifiable, secure, and accountable and

transparent in line with Article 38 of the Constitution.

e) Finally, proposal to Insert Neu Section in No. 37 of Election Offences Act,

2076: Election offences

One of the major reason why the Majority nullified Kenyatta's win was

because of the irregularities which they apparently found in forms 34As,

Bs and C. They stated as follows tnpatagraph3TT

"Form 34C, which was the instrument in which the final result was recorded and

declared to the public, was itself not free from doubts of authenticity. This Form,

as crucial as it was, bore neither a uatermark, nor serial number. lt was instead

certified as being a true copy of the origmal. Of the 4,229 Forms 34A that uere

scrutinized, many were not stamped, yet others, were unsigned by the presiding

fficers, and still many more were photocopies. 5 of the Forms 348 were not signed

by the returning offcers. Why would a returning officer, or for that matter a

presiding officer, fail or neglect to append his signature to a document whose

contents, helshe has generated? lsn't the appending of a signature to a form bearing

the tabulnted results, the last solemn act of assurance to the aoter by such officer,

that he stands by the " rutmbers" on that t'orm? "

This therefore means that the importance of having properly filled and

signed forms camot be ignored and also using the right forms altogether

and therefore to avoid mischief by agents of the commissiory this proposal

is very important. The nul[fication of a presidential elections because of

unsigned or unfilled forms due to either commission or omission has a huge
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social-economic cost to the country and should be heavily punished. ln fact,

we propose that if one is found to have committed the offence, the

imprisonment should be ten years not five as proposed.

4. CAP fuIIy supports the proposed Bills as they aim at addressing some gaps in

the electoral processes that were highlighted in the Majority Decision and also

in streamlining the workings of the Commission. As a think-tank, we urge

Kenyans and other international stakeholders to support the Bills as they will

ensure that the 26th October elections will be held through a free, fair and

credible process.

5. Finally, we propose that the Committee to consider inserting a clause in the Bill

that will state that as long as IEBC organizes a presidential election in all the

290 constituencies, elections shall be deemed to have been held in that election

regardless of whether voters turn-uP to vote or not and in case of any

disruption of the election, the necessary electoral laws will apply.

OYIEYO ONCHARI

CENTRE FOR AFRICAN PROGRESS

3RD October 2017
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56 October 2017
Dear Sirs,

Legal ly, the fiesh election as ordered by the Supreme Court is a legal continuum of theelecti on held on 8s Augus! which having been annulled must now be r€p€ated. The freshelection on 266 October is, therefore. not a new election, but a fiesh election in terms oftheConstitution. The order of the Supreme Courl was directed to IEBC (not to parliament) tohold a fresh election in strict compliance with the Constitution and the law. The law inreference is the law under which the impugned election was held and as it stood on lsrSeprem ber, when the Supreme Court delivered its judgrnent. It is difficult to avoid theconclusion that a decision to change the law midstream is based on endeavor to circumventthe decision of the Supreme Court. A court ofl law is likely to regard a change of lawprocurcd under such circumstances as unconstitutio nal and the purported exerrise of

t

INVTTATION TO A PUBLIC TIEARING OF THE JOINT SITTINGS OF THESELECT COMMITTEES OF THE NATIONAL ASSEMBLY AND THE SENATE ONELECTION LAWS,2OI7

Thank you for your letter dated 2nd october 2017, and which we received at l r.a.m. on 4moctober' an hour after the start of the rclevant session of the Joint Sittings of the serectCommittees of the National Assembly and the Senate on Election t aws, 2017.

The Kenya Human Rights commission notes with concem the rush with which the proposedlaws are being handred. It is our view that the rush wi, undermine any meaningfur pubricparticipation, which your invitation to us is supposed to serve. Even ifyour retter had beenreceived in time, we do not consider to be reasonable, the notice given to us to makerepresentations to the Committees. We suspect that many other stakeholders to whom asimilar invitation may be sent by the Committees wiri probabry arso find the noriceunreasonable under the circumshnces.

Secondly' we note that the subject matter of the legislative amendments concems raws thatgovern the country's erectorar processes and institutions, and that are being considered forenactment at a time that the country is arso preparing for a fresh presidentiar erection -which is a continuation of the August erections - in ierms of a judlement of the supremecourt in the case of Raira Amoro odinga & Another v Independent Erectorar and BoundariesCommission & 2 Others.

c4 , 
f"t

lve
A n independent non-profr toeanization wiah a mandate ofenhanang human ightt .entered gownance at all levels

- ProrMakau Mutua'cta'7 r Murhoniwanveki rire(h,, .D, Godwin Mu,,"r"i*::"Tffi:i Ma,na l(rai r Gab,ierDordn .M'BahmaGuran r 6€orqe Kesoro,Eye(ur* D,e.o.



Thirdly, the lack ofa process that would have resulted in a broad political agreement as to the

need for, and parameters ofa new law on elections remains a source of concem for us. The

lack of prior political consultation, in our view, makes it difficult for the legislative process

that is now underway, and to which you invite our participation, to be viewed as legitimate.

While it would have been an honor to assist the Kenyan Parliament to arrive at the best

legislative outcome for the country, we regret that the perception about a lack of legitimacy in
the process has made us anive at the difficult decision not to engage with it.

Fourthly, ther€ is also a problem regarding the timing of the process and the ellect that this

has on relevant developments elsewhere. We note that, under very challenging circumstances,

the Independent Electoral and Boundaries Commission is currently engaged in preparations

for the fresh presidential election that must be held within 60 days as required by the
Constitution. One of the challenges that the IEBC must confront is the extremely limited
amount of time into which is preparations must fit. The legislative process, in which you

now seek our participation, compounds the challenges that the IEBC is facing, because it
introduces uncertainty regarding the law applicable to its preparations, at a time there is little
time for r€covery and adjustlent. Whatever its claimed merits, the legislative process is,

therefore, a threat to the preparations by the IEBC.

For the reasons given above, we will not make an appearance before or representations to

Select Committees of the National Assembly and $e Senate on Election Laws, 2017. While
we are greatly honoured by your invitation, we hope you will understand our position on the

matter, and we regret any embarrassment that our decision may cause. However, we remain

hopefu I for a continuation of engagement with the Kenyan Parliament in other ways.

Yours fai Iy
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DIALOGUE REFERENCE GROUP

Me
Sel

to the Joint Parliamentary
mittee on the Proposed

Amend nts to the Electoral Laws

A. Preamble:

Religious leaders under the auspices of the Dialogue Reference Group recognize lhe
legislative mandate of Kenya's Parliament as enshrined in Article g4 of the constitution of
Kenya 2010. And as such, DRG appreciates the invitation to submit our views on the
proposed Election Laws Amendment Bill 2017.

Having taken time to go through the proposed amendmenls, we wish to make the following
proposal.

B. Shelve the Amendments

while we recognize that some of the amendments proposed are useful, the DRG is of the
opinion that the country is currently in a very toxic and polarized political environment that
could further deteriorate if the grand standing by both Jubilee and NASA is allowed to
fester any longer.

Given that the lndependent Electoral and Boundaries commission has assured the
country that the current regime of electoral laws is sufficient for a free, fair and credible
election, we urge this Parliamentary select committee to consider shelving the proposed
amendments for now, and if need be, revisit the matter even more comprehensively after
the fresh presidential election is behind us.

It is crucial that all political actors work together in a by-partisan process that not only
fosters national unity but also enables us to hold elections as slipulated in law.

C. Conclusion

we conclude by expressing our commilment to continue being the conscience of the
nation and working together with Parliament and other stakeholders for the good of our
nation. we urge all actors and stakeholders to engage in a sober manner to enable the
country focus on the Fresh Presidential Election.



OUR REF: NECA LTD r,rOOOrrl 
7 

**+
CA

loFrom: James Ngetich, Post Office Box 7l-00517
UHtiRU- GARDENS, Nairobi, Kenya. Ceil: 0714026729
Email: nsetthia mcs84@pmail.com
DATE l-1G2017.

MR MIC}IAEL R. SIALAI, EBS
CLERK OP'I'HE NATIONAL ASSEl\{BL}'
NAIROBI Kf,Nt'A Clerk @ parliamenr.go,ke

MR. J.M. NYEGENYE, CBS CLERK OF THE SENATE ASSEMBL}.AND
SECRETARY PARLIAMETAR}' SERVICE COMMISSION N.A.IROBI. KENYA> C
SENATE @PARLTAM ENT.GO. KE.

RE: BLI RTI ND ilII NOF M AIP TI
ELECTION (AMENDMEN'I') BILL AS PER DAILY NATION
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oF 01. t0.2017
UNDER NEWTONIAN RA.

The Election (Arnendment) tsi betb'e you is constit*tional. It rs compulsory becausc
propaganda is yet to be eliminated fbllorving the impact ofend ofcold war in l9g9 and
technologv" cannot be f.lly embraced until we have bressed our youth under new-Era.
Jubilee Pany to take the issue based politics and put democracy in the right prace where 40
mill.ion ofKenyans are binded and accessed. (ii). Articlc 4(2) abolish oppositron parties and
Anicle I (3) (a) (b) and (c) rs to comply wirh binding and aocessing all people of Kenya
through Media, Provincial Administration and Court user commrttees
Binding Article is Anrcle t I8 pubric Access and participation Bill yet to be enacted but
petition to be revisited and submined through Hon. Nixon Korir Mp. Langata constituency
Media has totally failcd Kcnyans by refusing to open doors for reforming. current forrnura
for policy formulation is use of Appried Research whose source of ideas rs practical
problems. Do we need to go for post-graduate studies to know our problems? Which
university did God of Israel attend?.
Media should only be enjoyed by the president and Deputv until binding the Kenyan
population The news currentry bcing aired is Falie ncws and Media coverase shourd be
suspended immediately and political analyst be sent back to Universities to continue
lecturing till the Media has fulry compired with the constitution, Law and f-ear of God(Action
by comrnunication Authority ofKenya urgcntly required) rvith support fiom you.
LSK is a professional body of rawyers and currentry are yet to be binded by the consritution
20i0 All prol'essio,ars, Civir society organization. N.G.o's Rerigious Leaders. not a
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''parliament -are strangers, Article 59 Kenya National Human Rights and Equality
Commission is entry point.

7. Petition of 2015 to both houses ro be revisited by Hon. NIXON KORIR Mp Langara and
HON.SAKAJA, SENATOR Nairobi County whosc content was to Transition_
Tra,sfonnation Bill under New-Era which is scientific for this Countr_v to move forward.

8, Judiciary: when ohiefjustice and president ofsupreme Court annulled the presidential
election 2010 basing on fidelity to constitution adherence to rule of larv and fear ofGod, he
was absolutely right. The presidenl is supposed to be the only presidentral candidate. Ifthe
constitution 2010 is trsed the way it is, the efforts and processes which had taken to formulate
it rendered is rneaningless

9. Harmonized 2015 Kenye Constitution 2010. This version is in the petition and it contains a
long story of modernization/irrdustrialization, post and pre independent era and cold war
impacts and effects all taken into account from l"r century to 2 r"rcennry and beyond. any
body who perfectly knor*'s the God of Israel can easily understand that he is the only God we
are to worship. Therefore, parliamentarians who have been in opposition have to go along the
standards to be set in regard to implementation of the constitution 2010 through Harmonized
version.

10. Technologi': Mistrust can be climinatcd gradually through use of Affirmativc action
programs contained tr Article 27 equality and freedom from discrimination and Article 55
youth. Opposition, basing on timeframe should corne in but the protocol for timelines are to
be fully specified.

I l. Technologgr: countries that had been major victims of cold rvar such as U.S.A and North
Korea, U.S.A and Russia, U.S.A and Iran are two separate entities while Kenya is unique in
dtat Luos and Kikuyu arejust like conjoin trvins. They are in the governrnent, provincial
Administration and in the constitutional and independent commission and as such Luos have
not been Marganized. Nerv Era eliminates all these obstacles even the developed cormtries
are to use this formula sincc the erltire global family are tom top-dowrr. people are frustated
and hopeless as witnessed by the number ofsuicides and various disasters.

12. Way forward
[ . Kenya turning point was after 20072fi)8 disputed presidential electio' and Hague six

final liberation, a title connectrng Kenya with entire world was not taken seriously.
2. Pre-trial confcrencc, the sociology of raw and theories of law. (suprcmc court ofKcnya

Article 163(7)(8) end (9). pre-triar conference injudiciary hopefully is an equivalent of
the current public participation which implies the entire 40 nrillion population comprised
ofslaves, slave drivers, poor, homeress, ilriterate and riterate are fully considered by all
leaders. In regard to any dereloprnent decisions.

i. Theories of Law: The comerstone of the formal control system is the law. Generalry,
Law is seen as servrng three nrajor functions; it provides formal sanctions to
encourage conformity and discourage deviance, it herps seftre disputes, and it may be
an instnlment for social change (Vago l9g9).
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Most citizens, and probably even most sociologists', take a general structural -
functional approach to law (Rich 1977). By ctearly spelling out expected behaviours

and punishing violators, the law helps maintain society.

Conflict theorists, take a somewhat different position: They suggcst that thc legal

spparntutt wns desig od to tnei[tnin snd ltsprr)duoe the syrlern or i[equality L8w, in

this view is t turl ured by elitox fo dorninato and confi"l otherr (Chsnlblii 1978),

The prc.trial phasei ol'prosecution sro oftcn tnore cructol to tnivitlg atjtldicial
deeicions of gnilt or innoeence than nre csuft trldk thomrelves,

Conclurlon to follow

I

Submitted for your consideration

Yours slave and God's spokesman

J m Ki ng
Prophet- Conection/Product- I nnotulor/ Translormational Consu fianl
Newtonian Era Consulting Angencies Ltd
N ewto n ta ne r dd z m oi L c o m

C.C _HON JUSTICE DAVID MARAGA

. I{ON. NIXON KORIR MP. LANGATA

. HON. SAKAJA SBNA'TOR NAIROBI COUN] Y

. MR. FRANCIS WANCUSI, DIRECTOR GENERA CAK

. FATOT' BENSOUDA - ICC
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feltgraphrc Address
'Rungp', Nairobi

'l'elcphone 2:f ll9l
Fa:.:243694
t{rarl: bunSeiisrdtksEyitser.l

Clerk's Chzmbcrs
National Asscmbly
Parlisment Buildings
F. O. Box .l184.1 0Ol0(t

),lairobi, Kenya

Wh.r rcplyin8 plc.sc quotc
Om Ref: DlS/Petifion/20t 5

Your ReI: 'f BA

Janres Kipsarg Arap Ngetich.
PO Bos2766G00506.
Nairobi.

Date: I 3rr .teourn-, 201 6

Dcar Sir. C,- ,

b_{l
.'X.E: PI],'TITION TO PARI.TAMENT CONC}:RNING TTI}: ENACT}iTIITI O}' TTIE

TRAITSI'I'I()N 'I'RANSF'OILryIATION BII,I - *Arl'I''Ct] I I9 AND TMI.]NI)MEI{T O}' ]'IIB
CONEIIIt.,I'XIN ARtlCl.U 2-55 (ll .{Nl) ,\RTI,.-I.t 256 LNl.rt:t1 [IrE ND,W'[ONIA|{
ER,I, =B

ri 
" 

,tou" t*.r.r antl vorir l'eiirii'rn ,,letivered on 96 l.iovember. 201 5 rcfer.

:',iB*qrr
'.1;,.

Kindlynotet}ratallpctiti.rnstolheNationalAssonblyaregovenel.lbyiae}.ci;iil)rLsro
Partiarrrcol lProcedu€) Act. 20 I 2 and the Natit,nal Assembly Sbndi:ig Orders -;i, .. i.., ,

Wc havc considered your pctition again-st provisions of the Petiuons to Parliament (Proceilurc)
Act and dre Standins ( )rders and wish to advise as tbllows:

{H
l. \f,tmtrary to section 3 of th€ Pctitions tc l:rrliament ( Procedurc) Act ard Stardirc (hder

'I.Io. 223. the Petition is not in the prescribed form as outlined in the Act an<l Sranding
Orders:

2. Contrary to section -l (e) of the Petitions to Parliameni ( ltocedue) Act and Standing
Order No. 223 (e), the Petition drxs not haye irs subject-matter indicated on cvery #et if
it consists of more than one sheel:

3 Contrary to section 3 (0 ol'the Petititrns tc. l)arliamcnt ( Pmcedure) Acr ard Sraqdinc
Ordcr No. 223 (0. the Petition dots nc: indicate u hether any effons have U."n .* rc
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I he lnstitutc for Social Accountability

4 OCTOBER 2017

Memorandum on the Election Laws (Amendment) Bi[, 2017

About TISA
'I'he Institute for Social Accountabiliry O1SA) is a civil society organization comrnitted tosrards the

achievement of sound policv and good governance in local dcvelopmcnt, to upJift livelihoods o|
especiallv, the poor and marginalized in Kenya.

Background
Political background
1'he Kenyan Supreme Court on the 1st of September 2017, annulled the l)tesidential elections as

conducted during the August 8 (]eneral Elections. ;\ccordingly, Article 1"10 (3) provides that a fresh

Presidential Elections shall be held v'ithin (r0 davs after the Supreme Court detcrmines that the clection

of a President Elect is invalid.

In the aftermath of the Supremc Court mling, the Prcsident made rather unfortunate remarks and

referred to the Supreme Oourt ChiefJusdce Nlaraga and the mayonry bench that annulled the elections

as rvakora (crooks) and stated that he and the -fubilec elected lcaders shall rcvisit the issue upon

conclusion of the fresh elections. In efforts to affirm the Presidents unlortunate position, the

Prcsidential Strategic Communication Unit, launch a social media attack on thc ChiefJustice and the

majority bench judges, the respcctive researchers attached to them and civil society organizations

koown to support the judiciary in tcrms of tcchnical capacity using the hashtag #VhkoraNetwork. It
is noteworthy, that majontv of the members of both the Senate and the National Assembly were

elected on a Jubilee ticket rvhose head is thc President.

Unfortunatcly, the proposed amcndmcnts in this bill by -Jubilec Parliamcntadans are a rcflecdon of
the contempt by President and theJubilee Partv with regard to the Supreme Oourt ruling that nullified
the Presidential elections.

Constitutional and legislative backgtound
Kenvans enjoy a progressive democratic system of government that is embodied in the Constitution

of Kenya 2010. imong the hallmarks of the (lonstitution is the rccognition of the supremaqv of the

Constirution ovcr thc sovcreigntl of Parliament. Article 2 of the Constitution provides that the

Consrimtion is the supreme law of the Republic and binds all pcrsons and all State organs at both

1
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levels of government. The pnncrple of Scparauon of Powers ts also a Pror ncnt feature of rhe

Consntutron, whrrch proudes for a systcm of checks and balanccs berween the three arms of
govcrnmcnr wluch are to exerclsc thelr mandates rndepeodcnt of each other rn the Protectron of the

pubhc good.

On mattcrs of electoral managcment, thc iodepcndent Elcctoral Boundanes Commtsston (IEBC) s
charged urh the rcsponsrbrlry, among othcr, fac rtate frec and farr elccuons r\rncle 88 and 250 of
thc ConsEruUon provrdcs for the archrrtccturc to be obscrved rn setnng up Consutuuonal corrurlsslons

such as IEBC, wrth aruclc 88 proudrng for the estabhshmcnt of the Indcpendcnt Electoral Boundanes

Commrssron (IIiBC) and Arucle 250 (1) provtdrng that lndependent cotrJrussrons shall have a

mrrumum of 3 and a maxLmum o[9 members and aruclc 250 (2) provrdrng for the drsunctron berwecn

rhc commrsston chat and the other mcmbers of a commtssron

Artrclc 81 ofthe ConsntuUon proradcs for the general pnncrplcs ofclectoral svstem wlth Part (e) (v)

proudrng that frce and fau elecuons are those that are adrmrustered tn an rmparnal, ncutral, efhcrent,

accurate and accountablc manncr. Arucle 86 prorndes for pnnctples IEBC should observc dunng

voUng and states, that at evcry elccnon, the Indcpcndent lJlectoral and Boundanes Commrsston shall

cnsurc that (a) whatever vonng mcthod rs uscd, the system ls srmplc, accutate, vcnfiable, sccure,

accountable and transparcnt, (b) the votes cast ale counted, tabulated and the tesults announccd

promptlv by the ptcsrdtng officer at each polhng staUon, (c) the rcsults from the pol.hng sta1ons are

opcnly and accuratcly collatcd and prompdy announced by the rcrumrng ofhcer; and (d) appropnate

stnrcturcs and mccharusms to ekmrnate electoral malpracnce are Put tn place, rncludrng the

safckeeprng of elccuon matcnals

In comphancc wlth, among other arncles of the consutunon, Arnclc 86 of the Constrtutlon a Br-

ParUsan.lornt ParlLamentary Commrftce of the 11th Padrament made amendmcnts to the elecnon law

geared towards enhanong the conduct of frce and fatr elecnons The amendments sought to requrre

the clectoral commrsslon to put rn placc a complementary mecharusm flot rdenUficatron ofvotcrs and

transmrsston oIelectron results thar rs srmple, accuratc, vcnfiablc, secure, accountablc and [ansparent

The amendmcnts rncludcd scctroo 39 aod {4 of the Elecuons Act w}uch wcre amended to proude

for the manner rn wluch Prcsrdennal elcctrons rcsults wou.ld be declared and pubhshed aftcr close of
polhng and rhc rntroducnon o[ the usc of technology rn tlansrusslon of rcsu]ts (E)lcctroruc

fransmrssron of Results) Regulatlon 79 of the Elecuons (Gcneral) Regulauons as amended by L/N
No 72/20'17 also rntroduced forms 34 A, B and C for the PurPoses for declaratron of PrestdenOal

elecuon rcsults whrlc regulatlon 83 was amendcd to tntroduce Regulauon 83 (2) wtuch prorrdes that

rhe Charrperson ofthe Commrssron shall tally and ven$ thc results at the Natronal'falytng Centrc tn

complrance w:lrh the Maoa kat Casc The Kenya Integtatcd Electoral Nlanagement System (KIEMS)

rntroduced under secnon 44 further had a complcmenrary manual system a posltron upheld by the

courr ln Natronal Supcr Alhance (NASA) Kenva v 'l'he Indcpendent Electoral and Boundanes

Commrssron & 2 Othcrs Thesc reforms were rntroduccd to ensure that technology hmlted to
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Biometric Voter Registration (BVR), Electronic Voter Identification Devices (liVID) and Fllectroflc

Transmission of Resulrs (RTS) whlle the casting o[ votes and vote counting was sdll manual.

Political and Constirutional background as an indicator of legislative intenr
kgislative intent, is a pnnciple in starutory interpretation that functions by placing the plain text of a

starute within the context of drafting thc statutc to support interpretation of the literal meaning of the

statute. In order to determine thc intentions of Parliamcnt, another principle of statutory

interpretation is the mischief de. Under this ru1e, courts in their ana.lysis of statutes made by

Parliament would reasonably ask themselves the mischief or the defect in existing laws the house

sought to correct in the introduction of a new statute or an amendment of an existing one.

Noteworthv, the court annulled the Presidential elections in the Presidential Petition No. 1 of 2017

because the above outlined Constitutional and election laws on thc conduct of the Presidential

elections were flouted. Curiously, this amendment bill seeks to legitimise the illegalities and
irregularities that the court found were not adhered to in the August 8 Presidential elections.

Analysis of the substance of the Elections Laws (Amendment) Bill, 2017

1. The Architecture ofthe Independent Electoral and Boundaries Commission
As noted eadier, Articlc 88 of thc Constiturion provides for the establishment of the IEB(- and Amcle

250 provides for the composition and the general architecture of constirutional commissions

providing that each commission shall have a chairperson and members. Arricle 250 (2) provides for
process of appointment of the Chair of the Commission pror.rding that the person needs to be

approved by Parliament and appointed by the President. r\rticle 138 (10) provides on the role of the

chair is to declare results.

The proposed amendment Clause 2 and 3, poses a conflict in view of the Constitutional proccss of
appointment (requircmcnt of approval of Parliament and appointment by the President) o[ a Chair

and the provisions of the bill that the Vice Char.r and an ordinary members of the Commission can

take up the role of thc Chair. The bill proposes to amend thc arch.itecture of the IEBC by conflating
the qualifications and powers ofthe Chair and the members ofthe IEBC, contrarv to the constitutional
requirements on the same .

2. Conduct of business ofthe IEBC
The bill reduces the quorum for conducting business of the Commission from a minimum of 5 ro a

minimum of 3, out o[ a total of 7 commissioncrs. 'Itris means that a minoriry number of the

Commission membcr wil.l make binding decisions to behalf of the majority. Usually legislative drafting
principles require that quorum for meetings and dccisions making must be halfor more bccausc if the

quorum is less than half then wc could have two paral.lel meetings by the same commission and two
conflicting binding decisions over the same issue at the samc dme.
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The existing IEBC Act on the Second Schedule part 7 provides that the chair has an obLigation to

ensure that the Comm.ission make a decision on the basis of concurrence of a majority of all the

members.

It is also noteworthy that this proposal comes against a back drop where the credibility of the Chair

and CEO have been called to question by the court mling. 'I'he National Assembly aPPeaI intent of
circumventing dialogue to resolve the credibrliqv challenges of the leadership of the IEBC by using the

ruling parry majority to entrench them as the sole decision makers in the forthcoming election.

3. Transmission ofelectoral results in the conduct of Presidential Elections
The Bi Partisan ParLiamentary Comrnittee made reforms to the electoral laws that provided the basis

for the conduct of the August 8 elections and the annulment of the same elections by the Supreme

Court. The proposed section 1D proude that the where a discrepancy occurs between electronically

transmitted and manually transmitted results, the manually transmitted results shall prevail. The

elections should be managed that there are no discrepancies between the manual and the electronic

resuits. The house should not legislate to legitimize irregularities in the transmission of results. The

scan image of the input should be similar to the output image. 'I'o sav i[ technologv fails thc manual

system supersedes is iust to say that the election is manual. Instances of technologv failure should be

addressed on a casc bv casc basis.

Proposed section 1F, ploposes that any failure to transmit or publish elections results in an electronic

format shall not invalidate the results as announced and declarcd by the respective prcsiding and

returning officers at the potling station and consduency tallying ccnte respectively. The system

should work as a complete whole thus whereas there is no objecdon in constiruency and polling station

declared results nor being invaLidated, the electonic transmission is important because the system

gives greater credence to the electronic process and not the manual. The clecdon transmission was

proposed by the Kriegler report to enhance the audit of the process. 'l-hus this provision undermines

the intention of the use of technology.

Thcse amendments completely destroy the threshold provrded by Article 86 (a) (that the voting svstem

should be accurare, verihable, secure, accountable and ttansparent) and achieved in the Elections Act

2011 as amended by the 11'h ParLiament.

4. Independence of the IEBC
In the proposed ameodment to section't4 of the Elections Act, by requ.Lnng that thc Commission

fulFris their consritutional mandatc in consultation with relevant agencies is an ambiguous and an

unconstitutional proposal. The Commission bears the sole responsibility to conduct free and fair

elections through the usc of technologv.

5. Non-compliance with the Law
Deletion of the Word 'or' in the section 83. Section 83 provides that no election shall be declared to

be void by reason of non-compliance with any written law relating to that election if it appears that

rhe election was conducted in accordance with the principles laid down in the Constitution and in that

4



written law or that the non-compliance did not affect the results of the election. This proposed clause

10 lowers the tfueshold of Eansparent and accountable elections contrary to the provisions of Article
86 (a). This provision is calculated to raise the threshold of cancelling an election by Iirniting the
Supreme Court ability to nullifi as the court is required to consider both quaLitative and quantitative
aspect of the election.

Conclusion
The amendments backtack on the reforms that have been made to strengthen the democracy of
Kenya and the legitimacy of a Presidential elections.

It i6 out stto[gest recommendation i8 that these amendments be throwx out in their totality.
Patliament should instead focus on ensuring that there is a smooth carrying out of elections in October
26 to avert a constitutional crisis. Jubilec Patliamenarians in paticular should exercise their role in a

way that fosters national unity and upholds the integrity of institutions, and shouid not subvert the
dectoml architecturc for short-term political gain.

For further informadon, please contact us at
P.O. Box 48353 -0010O Nahobi
Tel: +254 20 4443676

www.tisa.or.ke
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G'PIC -PLD
Recommendation

Effect / ImpactThe Amendment
eed

Section

The definition of the
term "Chairperson" in

the Act should not be

changed.

By expanding
the meaning of
the term it
means that
whoever will be

serving as

cha irperson will
be taken as the
substantive
holder of the
office.
This violates Art
250 (2) as

parliament as

the
representative
of the peoPle

will not have

been given the
opportunity to
vet the person.

Since the term
absence has not
been explained,
it is bound to
create
co nfusion.

The Bill seeks to amend
the definition of the
term "chairperson" to
mean in the absence of
the Chairperson, the
vice chairperson or
such other person

acting as chairperson
acting as chairPerson in

the absence of both the
cha irperson and vice

chairperson

S 2 of the lndependent
Electoral and

Boundaries commission
Act

The Section should not
be amended.

The

amendment
reduces the
qualiflcations
required for the
appointment of
the Chairperson
The elections
deals with
constitutional
and legal issues

as such it
re u rres

The bill seeks to change

the qua lification
requirement for the
appointment of the
chairperson

S 6 (1) of the
lndependent Electoral

and Boundaries
Commission Act

o
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THE CATHOLIC JUSTICE AND PEACE COMMISSION PARLIAI}IEITTARY

somebody who
rs trained rn

law. That rs why
the law
required the
chair to posses

qualification
eq urva lent to
that of a,udge
of a supenor
court ( see Art
166 (2))

Second schedule
paragraph 5 of the
lndependent Electoral
and Boundaries
Commrssion Act

Thrs lowers the
threshold of the
quorum
The IEBC deals
with weighty
matters that
may cause

tension rf not
handled well
and that rs why
there was a

need for
concurrence by
the
supermarority
of the
com missioners.
- We may have

a situation
where three of
the
commrssioners
meet and make
a decrsron and
then the other
three also meet
and make
a nother
d rffe re nt
decrsron that
leads to

The Paragraph should
not be amended.



THE CATHOLIC JUSTICE AND PEACE COMUISSION ENTARY
LIASON DESK SUBMISSION TO ELDCTION AMEITDMEITT BILL 2(J17

stalemate.

Second schedule
paragraph 7 of the
lndependent Electoral

and Boundaries
Commission Act

This will create
competing
groupings
conflicts and
tensions

Should not be

amended

S 29 of the Elections Act Deleted This dis-
empowers
political party
members as it
removes the
powers of the
members to
nominate
Presidential and
independent
candidates.
The deletion
violates Article
(38) of the
Constitution.
lf the members
will not
nominate the
presidential
candidate then
who will?

This section should not
be deleted.

S 39 (1 C) of the
Elections Act

The amendment seeks

to include Manual
Transmission of results

After the Post

Election
Violence 2008,
the Krigler
Commission
identified poor
transmission of
results as one
of the causes of
conflict,
Parliament in its
wisdom
appointed a
joint select
Committee led
by Senator

The sectlon should not
be amended.
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James Orengo
and Krraitu
Murungi The

Committee
came up wrth
the electronic
transmission of
results sections
(includrng

section 44). Thrs

was mea nt to
e nsu re

tntegflty of the
process and

faster
transm ission of
results
The Supreme
Court in its
ruhng faulted
IEBC for fathng
to ensure that
the results were
transmitted as

requrred under
s 39 (1c)

Thrs proposed

amendment to
rnclude manual
will contribute
to increased
electoral
malpractices as

results may be

manrpulated
easrly in a
manual
transm issron.

S 39 (1 D) of the
Electrons Act

This is a new sub
sectron that is

proposed

This sectron has

elevated the
manual
transm ission

This sectron should not
be included
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over the
electronic
transmission
There will be

many conflicts
arising from
differences
between the
figures
transmitted
electronically
and manually
The results
manaSement
especially in the
strongholds is

likely to be
manipulated

S 39 (1 E) of the
Elections Act

This is a new proposed
sub section that seeks

to bar courts from
invalidating elections if
the results were not
transmitted
electronically or
published.

This further
seeks to ensure
that only the
manually
transmitted
results are
taken into
account

This section should not
be included.

S39(1F) ofthe
Elections Act

This is a new proposed
subsection

S 39 (2) of the Electlons
Act

The Provision had been

declared
unconstitutional by the
High Court and the
same position affirmed
the court of Appeal in
the Maina KiaiCase

This amendment is

okay as it is in line with
the decision of the
Maina Kiai case

S 39 (3) of the Elections

Act

The Provision had been

declared
u nco nstitutio na I by the
Hi8h Court and the
same position affirmed
the Court of Appeal in
the Maina Kiai Case

This amendment is

okay as it is in line with
the decision of the
Maina Kiai case

S 44 of the Elections Act The proposed AmendinB Subsection 6
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amendments are meant
to do away with
secttons of the
regulatrons that deal
with the area of
technology

subsectron 5

wrll remove the
regulatrons rn

areas of
technology
deletrng
subsectlon 6

will remove the
requirements
for such
regulations to
be approved by
Parliament

The deletion of
S a4 (8) shall

not allow the
commissron to
estabhsh a

technical
committee

should not be

amended as

parlrament
should be

rnvolved in

checking the
regulations
developed by
the lEBc

Deletrng
subsection 7 rs

okay as the
subsectron has

a lready lapsed

Subsection 8

should not be

deleted as the
technical
committee rs

rmportant rn

matters of
technology

5 44 A of the Elections
Act

This rs a newly
amended
subsection lt
seeks to
remove
complimentary
mechanism on
electronrc
transmission of
results

This rs meant to
ensure that
only a manual
complimentary
mechanrsm rs

ava rlable

Thrs subsection
should not be

amended as

proposed.

S 83 of the Elections Act The amendment seeks

to make the section
conJunctrve.

Thts section was
one of the key

areas that were
consrdered by
the supreme
court rn their
ruling
The sections as

amended will
allow illegalrtres

and

The whole
section should
be removed
from the
statute as it
allows
commissron of
rllegalities and
irregulanties so

long as the
results are not
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irregularities to
be committed
This is meant to
justify the end (

results ) rather
than the
process

impacted

This is a new section

that is proposed
S 85 A (2) seeks

to limit the
number of
candidates to
participate in a
presidentlal
election after
nullification.

s86A(2)
should not be

enacted as it
will limit the
rights of
potential
candidates in

violation of Art
38

s86A(3)
should not be

enacted as it
will interfere
with the rights
of members of
a political party

to nominate
their candidates

The amendment seeks

to provide for penalties

for any election officials
who fails to abide by

the requirement with
regard to si8ning,
stamping of the forms

The amendment of S 5

is okay.

S86A

s 5 0f the Election
offences Act 2016

Prepared by Eusebius Atamallo

catholic Justice and Peace commission,

Parliamentary liaison Program Officer
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NTYAMBENE MUSLII,I

ASSOCIATION
P.O. BOX 11978 - 00400

NAIROBI
Enrail: balt:ru'i(rilgnrail.conrl Tcl: 0722 -849066

04'r' October l0 I 7

MT]MORANI)U[4 I'O 'THI,-.'OIN'I' ST]I,EC'I'COMMI'N'I]E OI.- NA'TIONAL ASSEMIILY ANI)

l HE Sf NATI] ()N Tltf ELIiCI'ION t.AWS Ol'20t7

NYAMI]I.JNE Mt ST,IM ASSOCIATION INPUT ON'THE EI,ECTIONS AMENDMENT ACT

Wc thank llrc Selctr Corrrmiltqc of thc Nalional r\ssernbll and (hc scnalc on Elcction L:trvs,2lll7 [<rr

inviting us t,r subnrir (,ul. ricr\s lo (his llonorable Seleci CON!NtITTEE.

NYAMBENI! MUSl.lM ASSOCIATION is a firith based organiation registerrd untler lhe

Socieiy's Act in l9'), '.

\Vc rvish to suggcst :rs folkrrrs;

OLlR INFORMEf) Oninion

Sccli()rr 2 ol rc iullcn,l[rcnt scrks to dcletc thc dcllrritir.)n ol'a chnirponron' as delincd at sectior2

ol'llrc IEB( \ct. Over ald above thc chairperson appointcd undl.r Aniclc 250(2), in lhc evcnl

rvhc'r'c lhert rs an llrsence in the position, the vice chairperson shall bc considcred as lhc

chair'pcrson. ll'thc olllce ol'hoth thc chairpcrson and vicc-chair is vacanl, any such pcrson nray act

ls a clurirpcr .,rn. l-lrc Lrbscrvrtion ol tlrc alrerrdrrrcrrt is as lirllorls:-



,s
a. First, the anrendment is problcmatic in the sensc that it does llot provide an altemative

procedurc as to the sppointrnent ofany other person acting as clrairperson outside thc ambit

of Anicle 250(2).

b. Second, it is in conflict wilh the constitutional requirements ris to thc appointment of a

chairperson.'l'he constitution is clear as to the proce(lure of afl)ointment ofa chairperson

and clearly, the amendment does not consider the prol,ision an,l:

c. Third, prior to the amendment, both the constitution (Art. 250) irnd thc IEBC Act (Section

7.A) did not make provisions taking into account the lcadershil, of thc commission during

a new recruitlnent process. lt can be therefore argued that thc ltnendnlent seeks to fill in

lhe lacunae.

2. Last, in a much as the argument in I (c) abovc can be plausible, Section 3 ,.rf the anrendment provides

that the trustce olTlce holder in absencr' of the chairperson is rlclegatctl the powers and

responsibilitics that a chairperson *ould hat'e. This amendnrcnt d()cs c,rre thc tlre missing Iink as

to tlle cxlent which thc trustec o,fice holder can execute lhe nrandatc ol the cornmission acling as

chairperson. Horvever. there is a lirnit in so far as the constitution is corrcemed. The trustec office

holder cannol execure thc rcsponsibiliry under Article i38(10) rvhiclr is onl; resewed for the

chairperson. Constitutirrnal interpretation rvould demand thal the chairperson in this sense shall be

a chairperson appointed undcr Anicle 250(2) and not any othcr delirritiorr ofchairperson.

3. Section 3 also expands the eligibility criteria for the oflice ofthe chairperson. Previously only a

persorr with the same eligibility for a Supreme Court judgc could occupy oflice. Undcr thc

amcndment, any person with a univcrsiry degree in public adnrinistration. public finance,

Clovcrnance, electoral oranagcment. social science, or larv; rvith expcricnce nol lcss than l5 years

in the fields mcntioned and fulfills the requirements under chapter (, of tlre constitution.

Objectively, thc amendnlent does nol violate the constitution in any wa),. Opening up the position

to dilTerent professions is a nroot point. In our case we argue (hat the rcsponsihilities olthe IEBC
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b. it introduces a provision for the supremacy ol'the nrirnual rcs ,lls in crse ofa discrepancy

with tlrc electronic rcsults.

c. Provides that l'ailurc to trBnsnlil or publish results in an ..lecronic format does not

invalidate announced rcsults t the polling and consrituenc-y lcrel.

d. l'hat the live streaming of polling stations' rcsults is not lo be consi<Jlr'ed as basis for the

rcsults to be declared by the comnrission. Consequcntly, nrii)ouncen)ent of provisional

rcsults is to be done arvav with-

1'he argunlent against these amcndrnents is that it undermirrcs the . redibilitl, of the elections.

Elcctronic voting and tallying systems wcre introduccd to rrchieve r ,d ends (,f a frce, fair and

credible election Bs per the Kriegler report. . on the olher hand, as is ., ith techrology, it is bound

to lhil arld also subject lo manipulatiur. The European Union obscrvcr .r during rhe 2013 elections

noted thc failure ofthe electronic technology. The recently corrcludcd prcsidcntial elcction petition

casl d(ubt as to the security of lhc electronic servers. ln esscnce, thc irllendnlcnt does not bring

aboul unconstilutionality given that the constitution does nor spec if1, ,irc nretlrod of tallying and

vcrification of votes bul only rcquires the placing ol'appropriatc stflrctrr.'s and nrechanisms to curb

clectolal tnalpractice. 'fhe question therefore is which ofthe t\vo nrcth,,(ls shoulcl have overriding

polven agaittst the other? Whereas manual lransntission worrld seerll irD irony to I country that

emhraccs technolo8y, il should not rnean that technology is always se( irre as it has had its faults.

For exantple, the analysis of the 2013 proll revcaled that there \yas irn err(rr with the results

transmission syslcm source code that multiplied the actual nunrbcr of i|l\,alid billots by 8 (an ,8x

crror'). -l-he 
ultinrate end ofany election slrould capture the rvill of the people. lt is thercfore an

ar8nnlcnt that given the uncertainties oftechnology, both rnethods shouIi be crucial in transmission

hut wherc clectronic failure can be ascertained. manual tallying shotrld rlren be rcsorled to.

7. l hc arttcndment ol'Section 44(5) is not clear fls to whether it dclctcs th,. sub-scction together with

ils stlbscfqucnt sub seclions. llowcvcr l'rom what is certain, it rcrnovcs pr,litical pafties from the list



ofiDstittrlions that the IEBC should consult. Politicnl panics wourd not have say in in)plcnlentation

of nlnttcrs torrching on the technology to be used during elecrions. Elinrination of political panies

as plal ers do. s n()t constitl.|tc an illegality as they are not statutory stake holders.

8' Scction 83 ol Ihe Elections Act is amerrded by thc add;rion ofa subsection that strikes out the
possibility of rn eteclion being invalidated by a non-compliance ofa fornr prescribed .nder the n ct
to thc require.,rents oftrre standard forms. The reason ing may be praced on cases ofhonest misrakes

that i'c not ,rcr,r to creceive. But then, the issue is that this shourd not be a rerecrion of a

denr()craqy u rerc ereelions are the sine qua non. The onry rvay to ascertain crcdibirity and
transparency irr elections is by cnsuring that the forms that are requircd ro transmit elections adhcre
srricth lo rau This way' one is able to ascerrain genuine fornrs fronr forgeries. There can be no
roon .or a dc nocratic process lhat is not we, securcd by law and by the ercmentary sructurcs
nteant lo sa|egrard unir ersrl sul.l.rage.

9' A furrircr amer dnrent t() section g3 increases a thrcshord of firing erection petitions. prcviously, an

elccti.tt could only be irtvalidaled ifthe non-cornpliance otrendcd pri.ciplcs ofthe constitutio, or
if lh.r non-c' rnpriancc affected the resurt of the erection. -fhc 

amendment joins rhe tw.
requi'ernents s rcrr that irn erectio. petition basc, on non-compriance is onry invaridated rvhen botrr
elenrcrrrs oforrc'ntring trre constitution and a{recting the rcsults arc provcn. This anrendnrent may
seek lo protecl institutionar structures that give effect ro denrocracy by making it diff,iculr to atrack
their crr-dibilit-\ ' This will be an aftack on the sonstiturion because it is based on values eurd ifthose
valucs ir'c ofl'ci'dcrr. an-r process nrusl rose its regitinracy whcthcr an outcome has bccn ffected or
not orl!'nces ir{airst thr constitutiorr shourd bcjudgcd prinut./ucicin ordcr to protecl lhe in(egr;t}
ofthc eonstiturr,lr rvhiclr need not be strcsscd that it is thc supretnc law ofthe land

l0 Sectio' t6A o; thc Ercctions Act is to be amended by risting the candidates erigibre Io run for
eleclirrrt .nce ait elccliorr has been nulliticd. Thc partics to lhc petition dcternrinij rvho is to run tbr
eleclit'' wher''.s thc c,,nstitution is obscure rvrren il comes to rvho may nrn after a successfur
presidcrrtiar petrrion' it is arguabrc th:lt restricting the nunrbcr ofcandidates is iregar. However, in



as much as the ohiter dicta in the election petition case of 2013 is rrrr, partry discrcdited by the

2017 petition: the part on who can vie for erection in case ofa su(,-,cssfur petition cannot be

contpletelv dispelled as contributing to law. The judicia4,. is chargett with developing the law

through constitut ional interpretation ns per Artic le 259( r {c). there can r ,ever be a legar void where

the court rules that it has nojurisdiction as per the coun ofappeal. lhe,efore, it is submitted that

that anrendmenr was is appropriate and timel-v. Moreso it is $e prerogrrtive of the regisraturcs to

enact any laws at any time they deem fit. Nyambene Musrinr Associurion strorlgry b.rieves the

inte,ded amendment are meant to seal loopholes that is bound to creale rncenairry in thc ehain of
elections

In conclusion Nyarnbene Muslirn Assmiation prayers that an flmicable solution rvill be found so

that Ihe national fabric rvill remain intact and that national cohcsion rvill be forcrnost in our mind

arrd rro action rvill takc ken1.a to the brink ofprecipice again

ThanK you aII and MAY ALMICHTY coD IJLESS THE CREAT P[i )PLE OI] KENYA AND

OUR COUNTRY KENYA

ABDAI,T,A M. KAMWANA

CHAIRMAN

N AMI}EN USLIM A CIATI
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Institute of
Economic Affairs

ocToBER 05,2017

Memorandum on the Election Laws (Amendment) Bill, 2017

About the Institute of Economic Alfairs (IEA-Kenya)
Thc Institute of Economic Affairs is a public policy think tank that sceks to promotc pluralism of
ideas through open, active and informed public debates on key policy issues, and to propose feasible

poLicy dternatives. It provides research back up to policy makers including Members of Parliament

through research and advocacy. IEA's mandate in public affairs is ccntrally bascd on economic

affairs but includes the social and political realms within which the national economic policy is

formed, imple mented, monitored and accounted for.

Constitutional and Legislative background ofthe Bill
Kenyans enjoy a progressive democratic system of government that is embodicd in the Constitution

of Kenya 2010. Among the hal.lmarks of the Constitution is the recognition of the supremacy of the

Constirution over the sovereignry of Parlament. Arucle 2 of the Constitution provides that the

Constirution is the supreme law of the Republic and binds all persons and all State organs at both
levels of government. The principle of Separation of Powers is also a prominent feature of the

Constin:tion, which provides for a system of checks and balanccs between the three arms of
government which are to exercise their mandates independent of each other in the protection of the

public good.

On mafters of electoral managcmcnt, thc Indcpendent Elcctoral Boundarics Commission (IEBC) is

charged with the responsibiliq,, among other, facilitate free and fair elections. Article 88 and 250 of
the Constitution provides for the architecture to be observed in setting up Constiturional
commissions such as IEBC, with anjcle 88 providing for the establshment of the Independent
Electoral Boundaries Commission (IEBC) and Anicle 250 (1) prov.iding that independent
commissions shall have a minimum of 3 and a maximum of 9 members and article 250 (2) providing
for thc distinction between the commission chair and the other mcmbers of a commissir>n.

Article 81 of the Constitution provides for the general principlcs of electoral s),stem with part (e) (v)

providing that free and fair elections are those that are administered in an impartial, neutral, efficienr,
accurate and accountable manner. Articlc 86 providcs for principlcs IEBC should observe during
voting and states, that at every election, the Inclependent Electoral and Boundaries Commission

1
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shall ensure that (a) whatever voting method is used, the system is simple, accurate, verifiable,

secure, accountable and uansparent; @) the votes cast are counted, tabulated and the results

announced prompdy by thc presiding officer at each polling staoon; (c) the results from the polling
stations are openly and accurately collated and prompdy announced by the returning officer; and (d)

appropriate stmctures and mechanisms to eliminate electoral malpractice are put in place, including

the safekeeping of election materials.

In compliance with, among other articles of the constitution, Article 86 of the Constitution a Bi-

Partisan Joint Parliamentary Committee of the 1lth Padiament made amendments to the election

Iaw gcared towards enhancing thc conduct of free and fair elcctions. The amendmcnts sought to
require the electoral commission to put in place a complementary mechanism for identification of
voters and transmission of election results that is simple, accurate, verifiable, secure, accountable and

transparent. The amendments included section 39 and 44 of thc Elcctions Act which were amended

to provide for the manner in which Presidential elections results would be declared and published

after close of polling and the introduction of the use of technology in ransmission of results

@lectronic Transmission of Results).

Regulation 79 of the Elections (General) Regulations as amended by L/N No. 72/2017 also

introduced forms 34 A, B and C for the pulposes for declaration of Presidential election results

whilc rcgulation 83 was amended to introduce Regulation 83 (2) which provides that the

Chairperson of the Commission shall tally and veri$, the results at the National Tallying Centre in

compliance with rhe Maina Kai Cav. The Kenya Integrated Electoral Management System ((IEMS)
inuoduced under section 44 further had a complementary manual svstem a position upheld by the

court in National Super Al.liance (lllASA) Kenya v The Independent Electoral and Boundaries

Commission & 2 Others. These reforms were introduced to ensure that technology limited to
Biometric Voter Registration @VR), Electronic Voter Identification Devices @VID) and Electronic

Transmission of Rcsults (RTS) while the casting of votes and vote counting was still manual.

Political and Constitutional background as an indicator of legislative intent
Legislatrve intcnt, is a principle in starutory intcrpretation that functions by placing the plain text of a

statute within the context of drafting the statute to support interpretation of the literal meaning of
the statute. In order to determine the intentions of Parliament, another principle of statutory

interpretation is the mischief rule. Undcr this rule, courts in their analysis of starutes made by

Padiamcnt would reasonably ask thcmselves the mischicf or the defcct in existing laws the house

sought to correct in the introduction of a new statute or an amendment of an existing onc.

Noteworthy, the court annullcd the Presidential elections in the Presidential Petition No. 1 of 2017

because the above outlined Constitutional and election laws on the conduct of the Presidential

elections were flouted. Certain clauses in this Amendment Bill appear to legitimise the illegalities and

iregularities pointed out by the Supreme Court, following thc August 8 Presidenual elections.

2



Analysis of the substance of the Elections Laws (AmendmenQ Bill' 2017

1. The Architectute of the Independent Electotal and Boundaries Commission

As noted earLier, Articlc 88 of the Crinsnuuon provides flor the cstablishmcnt of the IEBC and

Article 250 provides for the composition and the general architecture of constitutional commissions

providing that each commission shall have a chairPerson and members. Article 250 (2) provides for

p.o..r, of appointment of the chair of the Commission providing that the person needs to be

approved by Parliament and appointed by the President

The proposed amendment poses a conflict in view of the Constitutional process o[ appointment

1r.qoi..-"nt of approval of Parlament and appointment by the Prcsidcnt) of a Chair and the

pro.,i.ion, of the Bill that the vice chair and any other members of the commission can take up the

role of the chair. The Bill proposes to amend the architecturc of the IEBC [:y conflating the

qualifications and powers of thc chair and the membcrs of the IEBC, contrary to the constitutional

requirements on the same.

2, Conduct of business ofthe IEBC
The amendment Bill reduces the quorum for conducting busincss of the commission from a

minimum of 5 to a minimum o[ 3, out of a total of 7 commissioners. This means that a minoriry

number of the Commission can make binding decisions on behalf of the majoriry' With the quorum

being 3, a decision of 2 Commissioners would be binding on the Commission. It is noteworthy that

this proposal comes against a back drop whcre the crcdibility of the Chair and CEO have bccn

called to question by the court ruling. The existing IE,BC Act on the Second Schedule part 7

provided that the chair had an obligation to ensure that the commission made a decision on the

basis of concurrcnce of a majority <.rf all the members.

3. Transmission ofelectoral results in the conduct ofPresidential Elections

The Bi Partisan Parliamentary committee made reforms to the electoral laws that provided the basis

for the conduct of rhe August 8 elections and the annu.lment of the same elections by the Supreme

court. The proposcd section 1D pror.ides that thc wherc a discrcpanc,v occurs betwccn

electronically transmitted and manuallv transmitted results, the manually transmitted results shall

prevail. The elections should be managed to ensufe that No discrepancies arise berween the manual

and the elecffonic results. The house should not lcgislate to legitimize irregularities in the

transmission of rcsults. However, in vicw of likely human error, thc discrepancics anticipated by the

clause should be clearly spelt out.

Proposed section 1ll proposes thar any failure to transmit or publish elections results in an

electronic format shall not invalidate the results as announced and declared by the respective

presiding and returning officers at the polhng station and constitucncy tallving ccntre respectively.

The systcm should work as a completc rvholc and whereas therc is no objection in constituency and

polling station declared results not being invalidated, the electronic transmission is important

3



because the system gives greater credence to the electronic process and not the manual. The election

tansm.ission ryas proposed by the Kriegler report to enhance the audit of the process.

These amendments completely destroy the threshold provided by Article 86 (a) (that the voting
system should be accurate, verifiable, secure, accountable and transparent) and achieved in the

Elections Act 2011 as amcnded by the 11d Parliament.

4. Independence of the IEBC
In the proposed amendment to section 44 of the Elections Act, by requiring that the Commission
fulfi.ls their constitutional mandate in consultation with relevant agencies is an ambiguous and an

unconstitutional proposa.l. Thc Commission bcars thc solc responsibility to conduct free and fair

elections through the use of technology or other legal mechanisms.

5. Non-compliance with the Law
Deletion of the 'Word 'or' in thc section 83: Section 83 provides that no election shall be declared to

be void by reason of non-compliance with any written law relating to that elecrion if it appears that

the election was conducted in accordance with the principles laid down in the Constitution and in

that wriften larv or that the non-compliance did not affect the results of the election. This proposed

clause 10 lowers the threshold of transparent and accountable elections contrary to the provisions of
Article 86 (a). Padiament's intent with this proposal is not clear. Infractions to the law must bea!

clear consequences. It is not helpful to draft laws then by thc same laws a.llow for non-compliance.

6. Implications for withdrawal of an eligible candidate
While seemingly a sensible proposal, the current political context makes the implementation of this

proposed amendment difficult. A bipanisan approach should instead be adopted in addressing

such a challengc.

Conclusion
The proposed amendments backtrack on the reforms that have bcen made to strengthen the

democracy of Kenya and the legitimacy of Presidential elections. Given Kenya's current context,

Parliament should focus on ensuring that there is a smooth carrying out of the oncoming elections.

Parlamentarians in particular should excrcise their role in a way that fosters national uniry and

upholds the intcgrity of institutions, and should not subvert the elcctoral architecturc envisioned by

the Constitution.
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O RPP

Republic ol Kenya

Telephone: +254(0)2M022000

Email: IgslsUal(&IpPlllc
Website: www.orpp.or.ke

VYten ,eplying please quole

Lion Place. 1d Floor

OflU/aiyakiWay
P 0 Box 1131{0606
Saril Cenlre, Nairobi.

Ref: RPP/LGIV/012 (48) Date: 5th October, 2017

Clerk of the National AssemblY,

Clerk's Chambers,

Mini Chamber, 1't Floor,

County Hall, Parliament Buildings,

P.0. Box 41842-00100,

NAIROBI.

Dear Sir,

RE: PUBLIC HEARING OF THE JOINT SITTINGS OF THE SELECT COMMITTEES OF THE

NATIONAL ASSEMBLY AND THE SENATE ON ELECTIONS LAWS, 2017

This is to acknowledge receipt of your letter Ref: JSCEL/CORR/2017 dated 2nd October, 2017 on

thr: above subject matter.

Fcrwarded herein please find Memorandum for submission to the Joint Parliamentary Select

Committees of the National Assembly and the Senate on the Election Laws (Amendment ) Bill,

2A17 kom the Office of the Registrar of Political Parties.

Yours faithfully,

Lu 9u,
istrar of Politica res

a) rr t,()t.tl lc,\L PAR'I IIiS
0[fl( n 0F THII RI:CISTRAR

05 lct ?cfi

E VE

FFTCEsoCLERIf

Office of the Registrar of Political Parties-ORPP

IE @ORPPKenya



REPUBLIC OF KENYA

PA[{LIAI\4EN:f
OFFICE OI' TIIE CLERK OF THE NATIONAL ASSEMBLY AND CLERK O!' THE SENATE/ SECRETARY,

PARI,IAMENTARY SERVICE COMMISSION
ffi ,-fir!.!:rrffi

Telegraphic Address
'Bunge', Nairobi
Telephone 2848000
Fax:2243694
E-mail: csenate@parliament.go.ke

IIEF: JSCEL/CORR/2O17

Ms. Lucy Ndung'u
Registrar of Political Panies,
P.O. Box
NAIROBI.

Dear NJD" ^

Clerk's Chambers
Parliament ofKenya
Parliament Buildings
P. O. Box 41842 -{0100
Nairobi, Kenya.

DATE: 2nd October,2017

g\ 1\\t t

a
* tlt*Otf nn

Jl- 0c606, N

RE INVITATION TO A PUBLIC HEARING OF THE JOINT SITTINGS OF
THE SELECT COMMITTEES OF THE NATIONAL ASSEMBLY AND
THE SENATE ON ELECTION LAWS 2017.

On 28s September, 2017, the National Assembly resolved to establish a Select

Committee to be known as the Select Committee on the Election Laws,2017 to examine
and undertake public participation on the Election Laws (Arnendrnent) Bill, National
Assembly Bills No. 39 of 2017.

On the same day, the Senate resolved to establish a Select Cornmittee to be known as the

Select Cornrnittee on the Election Laws (Arnendment) Bill 2017 . The Elections Laws
(Amendment) Bill, Senate Bills No. 3 of 2011 was committed to the Committee on 28th

September, 2017.

The Select Committees of the National Assembly and the Senate shall hold joint sittings
to consider this matter.

The purpose of this letter is to invite you to a rreeting with the Select Cornrnittees that is
scheduled to be held on Thursday, sth October, 2017 in the Mini Chamber, First
Floor, County Hall, Parliament Buildings, Nairobi between 10.00 am and 1.00 pm to
submit your representations on this matter.

Ms. Kavata Musyoka, a Clerk Assistant (0707 165
(kavata.musyoka@gmail.com), is available for any further liaison on this matter'

Yours

MICHAEL R. SIALAI, EBS,
CLERK OF THE NATIONAL ASSEMBLY.

J.M. N GE CBS,

221)

CLERK OF THE SENATE/
SECRETARY OF THE PARLIAMENTARY
SER\'ICE COMMISSION.
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Submitted by Registrar of Political Parties

5u,October,2017

Republic of Kenya

MEMORANDUM FOR SUBMISSION TO THE JOINT

PARUAM ENTARY SELECT COMMITTEES OF THE

NATIONAL ASSEMBLY AND THE SENATE ON THE

ELECTION |-AWS (AMENDMENT) BILL, 2Ot7
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General Opening Statement

The Office of the Registrar of Political Parties (ORPP) participated in the 8th August 2017

General Elections. The ORPP undertook various activities in the run up to the elections

including;

1. Political Parties Leadership Training in partnership with UN Women & UNDP

2. Monitorlng Political parties' nominations

3. Development of a manual of promoting gender balance in political parties with Ministry

of Devolution & planning

4. Development of political party strategic plans with IDEA and CMD

5. Member of the Chapter Six Working Group with AG's Office, EACC, CUE, HELB,

IEBC,PSC

6. Stake holder Partnerships and Peace Building Forums (UW|ANO platform) with NCIC

and IEBC

7. Elections Security Arrangement Prolect (ESAP)

8. Elections Technology (lnterfacing ORPP database with IEBC)

9 Election (polling) day activities - Training of the Political Parties' and Candidates'Agents;

and Election Observation at national, county and constituency levels

Submissions on the Election Laws (Amendment) Bill, 2017

The ORPP humbly submits as follows:

A. Section 2 of the Bill

Parliament has the powers under Article 250 of the Constitution to make laws that govern

the composition and establishment of any Commission or lndependent Offlce.

2



B. Section 3

It is our proposal that the Chairperson of the lndependent Electoral and Boundaries

Commission (IEBC) should be one who is a lawyer and has mastery of law as the electoral

process is a highly legat process and the Chairperson of the Commission is constantly

interpreting the law in the day to day canying out of duties. ln addition to this, one other

commissioner should be a lawyer in order to head the legal committee.

The addition of new subsections 1A and 1B are bringing to the Act what had already been

provided for under clause 6 of Second Schedule to the IEBC Act therefore there is no

objection to this amendment. Please note where the substantive holder of the office is

absent, and the person called upon to carry out the duties and does not have the requisite

qualifications for substantive appointment of the post, the person can be called upon to

perform the duties.

C. Section 4

There are no objections on this as Parliament has power to make laws that govern the

eslablishment and procedures of any Commission.

D. Section 5

We objectto the deletion of section 29 (1)of the Elections Act,2011.The political system in

Kenya as enshrined under Article 38 and Article 88 (4) (d) of the Constitution underscores

the duty of the political pa(, through its members, to nominate its candidates for elections.

Under the Political Parties Act, 201'1 political parties are established as corporate entities

with their autonomous slructures and party constitutions. All political parties conduct their

own party nomination processes and therefore candidates are nominated by members of

their respective political parties.

The deletion of this section therefore would have adverse effects on the procedure for

nominations as strangers to the party will have power to nominate candidates for the party.

All political parties will then be required to amend their constitutions before the conduct of

the next election to regularize this new nomination procedure.

3



E. Section 6

There is no objection to the amendment of section 39 of the Elections Act. However, the

procedure should be clearly outlined to eliminate any discrepancies.

F. Section 7 and 8

There are no objections to these amendments

G. Section 9

We are in support of this amendment as there is need for both qualitative and quantitative

analysis of the election processes and results before the nullification of elections.

H. Section 10 and 11

There are no objections to these amendments.

Submitted by:-

Lucy K. Ndungu, EBS

Registrar of Political Parties

Signature .Date: ...S1'=\roft-
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DAGORETTI DISTRICT LANDOWNERS WELFARE ASSOCIATION

fEL:0722 418 40710721 455 185
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Qv-A^|,t,Email: dasorettilandowners@smail.com

P.O BOX 59908-00200NAIROBI
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4n012017

CLERK OF THE NATIONAL ASSEMB
P.O. BOX 41842 - 00100,
NAIROBI.

Dear Sir,

THE DAGORETTI LANDOWN ERS WELFARE ASSOCIATIONRE: MEMORAND UM FROM
ON THE ELE,CTION LAWS (AMENDMENTS) BILL 20I7

We the stakeholders, wish to thank the twel

on the recently amended election laws (ame
ve parliament - first session on the recently amen

ndment) Bill 2017 which was published on 27th S

and 28th September 201 7 respectively.

Following our community stakeholder meeting held on the 3'd October 2017 at Kabiro School complex

in OugorJtt; North.we heieby present our memorandum on the above amendments hoping our input and

memorandum will bc considere d

- We are alive to the facr that the role of thc National Assembly is to re presents the people of the

constituencies and special interests in the National Assembly

- The Nationat Assembly deliberates on and resolves issues olconcern to the people

- -fhe National Assembly enacts l-egislation in accordance with part 4 of Article 95 of the

constitution.

In view of the above. we are in agreement with the National Assembly to amend the elect I.E.B.C Act 9

ol20l1, thc election Act 24 0f2}ll and the Election oflences Act. No 037 0f2016

With the dictates of its Motro -for the Wellare of Society and the just Govemment of the people" having

interrogated the amcndments we are in agreement as stakeholders that the alignment of:-

A. Meaning of the "chairperson" and in the absencc ofthe chairperson in rclation to section 2 of the

I.E.B.C Act 201I and section 2 of the I.E.B.C Acl 201 l. The amendment concem operations of

the I.E.B.C and the conduct of the business at hand in that it amends the quorum of I.E.B.C

chairperson and in the absence of the Chairperson , the members of the commission shall select

on. unlnng.t themselves lo transact the business of I.E.B.C to exercise the duties of the

Chairperson and the responsibilities thereoL

B. The quorum for the conduct at a meeting of the commission, the amendment provide that a

decision on any malter before the commiision shall be a meeting of thc members present and

voting unless a unanimous decision reached.

ded Bills
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C. The nominations of a presidential candidate section 29 has been deleted in effect removing a

requirement of that the person who nominate a presidential candrdate not be a member of any
political party to align it with the High Court decision in the matter of Peter Solomon Gichira vs

I.E.B.C and another. The latitude given is rn line with fundamental freedom rights of the
constitution.

D. The use of technology. the constitution provrdes a highbred ofboth manual and electronic voting
in line with the demands ofthe constitution in that it responses the right to free elections and free

expressions ofthe will ofthe voters.
E. The complementary mechanism amends section 44A of the election Act 201I in an Endeavour to

clarify the role of the I.E.B.C rn putting up a complementary mechanism for the identification of
voters. We are in agreement in that it's clearly allows voting as a right of an electorate.

F. The nullifioation of an election and the procedure to be followed at a fresh election. The bill
seeks to amend section 83 of the Election Act 201I to align the provision of the Act with
decision of the Supreme Court judgment delivered on 20th September 2017 in that it provides
formally on election shall be nullified for non-compliance with written law relating to the

electron if rt followed the constitution.
G. The offence for a presiding or retuming officer who among other things knowingly fails or

refuses to sign or complete a document containing the results of an election, the bills seeks and

inserts a new section in the election offences Act 2016 to prescribe an offence for a residing or
retuming officer who among other things knowingly fails containing the results of an election.
We are in total agreement with the new section in that it provides deterrent measure to be taken
to such callous and uncouth officers entrusted with the results and tallyrng the votes. We believe
this is the way forward

We the undersigned officials of various wards representing the stakeholders and mandated to
sign for and behalf of the Association forward this written memorandum to your good office in
the hope that it will be accorded the necessary attention it deserves.

Sincerely yours,

l. Mr Njuguna Manyara
2. Mr Jackson Gichere
3. Mr David Kirumba
4. Mr Francis Mrgwi
5. Mr Paul Maina
6. Mr David Marenga
7. MrSolomon.K.Throngo
8. Mr James Makinye
9. Mr Elishavan Gichoya
10. Mr Peter Njoroge
I I . Pius Njogu wa Nguo

Chairman Ruthimitu Ward
Chairman Mutuini Ward
Chairman Waithaka Ward
Chairman Riruta Ward
Chaiurman Ngando Ward
Chairman Kangemr/ Mountain view Wards
Charrman Kabiro Ward
Chairman Gatina Ward
Chairman Kawangware Ward
A.g. Chairman Uthiru Ward
Secretary Ceneral



THIRDWAY HEADQUARTERS
Chaka Ptace, Suite No. 2, Chaka
Road, P.O, Box 4781-00100 Nairobi,
Email. leader@thirdwayalliance.org
Website. www.thirdwa alliance-orQ

',tEN{}' Tel. +254 798 O1375O149148147

Ref . TAKE/GEN/7017 I 10 / 006 sfi0t2017

To : The Joint Committee on Election Laws Amendment

Thro'
The CIerk of The National Assembly
Parliament Building
Nairobi
Kenya

RE: PROPOSED AMENDMENTS TO THE ELECTIONS ACT 2011

(AMENDED 2016)

(The Election Laws (Amendment) Bill (National Assembly Bill No. 39 of
2017) and the Election Offences (Amendment) Bill (National Assembly Bill
No.38 of2017))

The principal object of the Election Laws (Amendment) Bill (National Assembly Bill No.39
of 2017) is to amend the lndependent l]lectoral and Boundaries Commission Act,20ll, the

Elections Act, 201 I (No. 24 ol20ll), and the Election Offences Act,20l6 (No. 37 of 2016)
to provide for the proper conduct ofthe affairs and business ofthe Independent Electoral and

Boundaries Commission, and for effective management ofelections.

On the other hand, the principal object of the Election Offences (Amendment) Bill (National
Assembly Bill No. 38 of 2017) is to amend section l4 of the Election Offences Act, 2016 to

ensure that the section conforms to Article 35 of the Constitution. Arlicle 35( l) (a) provides

that every citizen has a right ofaccess to information held by the State. Article 35(3) further
provides that the State shall publish and publicize any important information affecting the

nation. The Bill seeks to delete subsection (2) ofsection l4 which limits the right to access to
information held by the State as specificd in that Article during the election period.

OBSERVTIONS ON LEGALITY OF COMMITTEE

l. The constitution of this committee is asainst the intentions of the Constitution of
Kenya 201 0

2. The standing orders of parliament do not envisage the creation of amendments to the

law without having representative committees from all Parliamentary Parties

+
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3. The exhaustive time length usually associated with the stages through which the bill
undergoes before it is enacted as law has been shortened purposely to ensure that the
proposed amendments become law before the repeat presidential election.

OBSERVATIONS ON INTENTIONS OF AMENDMENTS

The facts as known by every Kenyan are that:

t. That there was a general election on 8.8.2017

2. That IEBC made the final presidential declaration in the absence of about 1.0,000 form 34As.

3. 'l'he E,lections were annulled by the Supreme Court citing illegalities and irregularities

4. IEBC has scheduled a new election on26.10.2017 which is barely 20 days away

It is common knowledge that Jubilee is a stakeholder in the coming elections and a majority

at the moment in both houses of parliament. In this Iight, the impression being created by the

amendment to the laws is that:

l. Jubilee is using its majority in parliament to crcatc "diaper" laws for onc time use for

October 26,2017

2. Jubilee is deliberately watering down sections ofthe law that it considers too tight

specifically section 7A of IEBC Act 201I which provides for no acting olthe position

of

3. That Jubilee is getting back at the Supreme Court and in effect implementing threats

made by its leaders after the annulment oftheir election victory by the Supreme

Cou(.

l. That Jubilee is essentially disempowering independent offices created by the

Constitution in order to perpetuate personal and party tyranny

5. Jubilee appears determined to amend laws that will guarantee and safeguard a

particular predetermined presidential election result.

AME,NDMENT AGAINST LEGAL PRINICIPLES

There is a principle in law that states that you cannot "kill your mother and inherit her". In

this case the law cannot be made lor specific person's interest especially when tlie person's

amending the law suffer conflict of intercst. Jubilee Party cannot make laws by themselves in

which all other stakeholders in the elections are against it and purport to use the same laws

for an election. This is against global best practices in management and administration of

electoral processes.

PARLIAMENT ACTING IN VAIN



The law making function of parliament cannot be exercrsed in vain. Laws that are against the

wording, spirit or intentions of the Constitution of Kenya 2010 will be thrown out by the

Courts. Knowingly making such laws is acting in vain. Parliament must not acl in vain.

SPECIFIC COMMENTS OF AMENDMENTS

I. The amendment to Section 6 by rnserting sub sectron lA and lB lacks clarity and creates

confusion on various issues:

a. The word Absencc is not defined in the Act. Absence can be created for the convenience
of individuals and groups.

b. How will the commissioners determine absence of Chairperson and deputy Chairperson?
Ifthey both go to the washroom at the same time, are they absent?

c. Subsection lB seems to give other commissioners unconstitutional powers to sack the

chairperson and the deputy charr person

d. The proposals in lA and lB wrll encourage divisions and infighting in the commission. It
is possible that in the said absence the remaining commissioners may break into more than
one group of three commissioners each. In such a scenario, the commission may hold two
binding meetings and also have two legally elected chair persons. This will create confusion
and disharmony in the commissron. [n fact it is possible for any splinter groups in the

commissron to announce two presidential candidates as winners. The law cannot be vague

and uncertain as it may lead this nation into a grave electoral and humanitarian crisrs. This
proposal is setting up Kenyans for anarchy.

2. Amendment under section 39 lD

The proposed subsection seems to give room to legalization of fraud. By asserting that results

on physical forms will prevail over the electronically transmltted results the section in effect
is compelling the commission to rely on manual results irrespective of the authenticity. This
proposal does not conform to the provisions of constitution. The proposal seems to defeat
transparency and the obligation to conduct credible, free and fair elections. It is possible that
a presiding officer may fraudulently fill in and sign a different form 34A after transmitting
the correct copy. In such an instance, how do the results on the physical form prevail over the
earlier electronrcally transmitted results? ln the just concluded elections we presented to the
IEBC evidence of scanned copies of forms 34B from same constituency bearing same serial
numbers but showrng different details. This proposal is inconsistent and is a recipe for chaos

3. Section 39 (lE)

The suggested amendment seems to completely negate the need for transmission of results
electronically As stated above we find it callous that the commission rs bound to announce
results based on physical forms whether forged or not. The proposal to compel courts of law
not to invalidate results on the basis that electronic results are not transmitted rs not only
callous but suspect. The proposal seems to suggest that all the billions oftax payer funds that
were invested in the KIEMS should go to waste. The drafters of these proposals seem to be

protecting the actions of the individuals who failed to transmit results in the just concluded
elections.



It is important to note that IEBC does not maintain a database of sample srgnatures of the
presiding offrcers. How then will the commission be able to verify the genuine and forged
forms, given that there is also the introduction of subsection 2 under section 83 which seems

to defeat standardization ofelectoral forms?

4. Section 39 1(F)

The proposal is authorizing display of misleading results. Why would IEBC display numbers
that are not binding results? What mischief is the amendment meant to create or to cure? This
amendment is not in good faith What purpose will drsplay of the said numbers serve? Will
this not shape public opinion and create grounds for discontentment if results tumout to be

different? Is this not a recipe for chaos?

5. Introduction of section 44A

There is no evidence that the current voter identificatron via EVIDs has failed or is difficult
to use. In fact all parties in the SCOK case no I of 2017 were in agreement that voter
identification was not in any way part of the irregularities that led to the nullification of the
presidential elections. The current system is far much better than manual identification. There
is no compelling empirical evidence that the current EVID system has failed. This proposal

rntroduces uncertainties and seems to authorize other methods which may include manual
identification which was blamed for multiple voting by some individuals in 201 7. This
proposal gives room to electoral fraud

6. Introduction of subsection 2 under section 83

What is the intention, rational or justification to legalise non-standardization of electoral
forms? Taking into account the proposals under proposed section 39(lE), it is now clear that
a fraudulent official can change the electoral forms legally and the fraudulently changed form
will prevail over the original genuine result. Why would law authorize use of non
standardized forms? Would the same proposal stand in the case of ballot papers?

The qualification that "as long as the deviation is not meant to mislead" does not in any way
counter any possibrlity of forgeries by POs and ROs as proposed section 39(lF) suggest that
the results on physical forms prevail over electronrcally transmitted rcsults.

7. New Section 86A

Subsection 2 is simply unconstitutional and misleading as it proposes to defeat the rights of
Kenyans to choose a candidate oftheir choice after presidential election nulhfication.

With Very Kind Regards,

Martin Gavole A. Mwenesi

Secretary General,

Thirdway Alliance Kenva
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KENYAN SECTION I sin<e lese

J.M Nyegenye EBS

Clerk of the Senate & Secretary to the Parliamentary Service Comnrission

Parliament Buildings,

NAIROBI

Dear 5irs,

INVITATION TO A PUBLIC HEARING OF THE JOINT SITT INGS OF THE SELECT COMMITTEES OF

o

T c lnternational
Commis5ion
of Jurists

Michael R. Sialai CBS

Clerk of the National Assembly
Parliam ent Buildings

THE NATIONAL ASSEMBLY AND THE SENATE ON ETECTION LAWs.2017.

Thank you for you r letter dated 2nd october 2017 inviting the Kenya n Section of the lnternational

Commission of Jurists (lCJ Kenya) to appear before the joint sitting of the National Assembly and

Senate Committees on Election Laws.

Regrettably, this letter is to formally notify you that ICJ Kenya will neither appear nor present

memorandum of views to the Committees due to various concerns outlined hereunder.

ICJ Kenya is extremely concerned at the timing, process and content of the amendment laws

before the Joint Committee. We are of the considered opinion that the amendments are

unconstitutiona l, not premised on good faith and do promote the rule of law in l(enya.

ICJ Kenya notes that through a 8i- Partisan Joint Parliamentary Committee process of the 11th

Parliament, Kenya adopted various amendments to the election laws 2016. These amendments

were aimed at enhancing the conduct of free and fair elections and more for the preparation of
the August 2017 General elections. The election was held based on these amendments and the
pre-existinB legal framework. Noteworthy, the court annulled the Presidential elections because

the election was not conducted in accordance with constitutional principles and relevant

electoral laws.

Kenya is set to hold a fresh election in accordance within the provisions of Article 140(3). On this
basis, ICJ Kenya is ofthe considered view that the election that began in August 2017 has not

ended and a fresh election must be held within the same legal framework as the August 8th

elections. The unilateral decision taken by Parliament to amend laws governing elections in the
middle of an electoral process is in not well conceived or in good faith but an attempt to subvert
the electoral architecture for short-term political gain.
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ln addition, the proposed amendments backtrack on the reforms that have been made to

stren8then democracy and seek to legitimize illegalities and irregularities that the court found

were not adhered to in the August 8 Presidential elections. ICJ Kenya further observes that the

court did not find any fault with the existing legal framework save for the fact that the election

management body did not comply with the law. ln light of the foregoing, ICJ Kenya recommends

that the proposed amendments should be withdrawn in totality to allow for a smooth running of

the upcoming elections.

lO Kenya is fully committed to supporting Parliament promote constitutionalism, justice,

democracy and the rule of law as has been the case previously. ln this regard, ICJ Kenya ls wllling

to engage in a process that comprehensively reviews the electoral framework upon finalization

of the ongoing electoral process.

we thank you for your kind consideration and for choosinS lcj Kenya as a strategic partner.

Should you have any questions or require further clarification, please do not hesitate to contact

me on samwel.nrohochi@ ici-kenva.org or info@ici- kenva.org.

ours Sin

am

UTI CTOR -
S

E

CC, Chair Joint Parliamentary Select Committee
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MEMORANDUM TO
THE SELECT COMMITTEES

OF
THE NATIONAL ASSEMBLY AND SENATE

ON
THE ELECTION IAWS (AMENDMENI) BlLl.s 2Ol7

THUR5DAY 5TH OCTOBER 2OI7

lsaac Okero {President), Faith waigwa (Vice'President)

Manthi Masika, Alex Gatundu, Alan l(osgey (General Membership Representatives)

Edwin sifuna, Harriette Chi88ai, .lemator DorothY, (Nairobi Representativesl

Godfrey Kitiwa, Annet Nyukuri, Oevid NjoroSe,lane Masai, (Upcountry Representatives)

Grace okumu (coast Representativel
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The Honourable Chairmen and Members of the Select Committeet of the National

Alsembly & the Senate,

The Law Society of Kenya is a body corporate establiJhed by the Law Society of
Kenya Act No.2l of 2014. One of the statutory roles of the Law Society ts to assist the

Sovernment and the public in all mattert affecting legislation and the administratton
and practrce of the law.

ln pursuit of the above mandate and honouring the invitatlon extended by the letter
dated the 2'd Oaober, 2Ol7 I do hereby tender this memorandum on the Election
Laws (Amendment) Bills 2O17, by which are raised the following concerns;

This process of making laws is discharged by the houses of Parliament in their exerctse

of a delegated sovereign power belonging to the people of Kenyarwhich must be
performed in accordance with the Constttution2 which itself must be interpreted in a

manner to promote its purposeJ values and principles. to advance the rule of law.
and the human rights and fundamental freedoms in the Bill of Rights, to permit the
development of the law and to contnbute to Sood governance.l

The proposed amendmentt are patently unconstitutional. They go against the text.
ihe sprnt and the JubJtance of the Constitutton. The very purpose of establishrng
rn<lependent commissions was to create a check and balance on the other organs of
the state and that cannot therefore permit parliament to now oversrght such

constrtutional organ by way of legislation

l. Amendment of section 2 and 9 of the IEBC Act 2011- Meaning of Chairperson and
Absence of Chairperson

The composiliona of a commission and the identification, selectton and appointment
of each of its rnembers5 are both provided for by the constitution. The establlshment
of the chairperson and of the minrmum number of its Commissioneri is set out in the
franrework of our Ccnstitution The returning officer for presidential electlons is

I Art 1(1) of the consljllulrji"All soveteqn power belongs to the people oJ Kenyo ond shollbe exerosed only n
occotdonce wtth thts Constiut@n"

'?A't 1(3Xa) oftheconstrtutron"soverergnpowerunderthrsConstrtutronrsdeleEatedtothefollowrnEStdte
organs, whrch shall perform therr functrons rn accordance wrth thrs Constrtutlon- (o) Parllament and the

legrslatrve assembles rrr the county Sovernments"

' An 259111 of the const,trtron

o art 2sO1l; of the constnutron "Each commrsston shall constst of at least three, but not more than nlne,

members "

5 Art 2 50(2) of the constrtutron "The charrperson and each member of a commrssron, and the holder of an

rndependent offrce, shall be- (o) rdentrfred and recommended for appolntment rn a manner prescrlbed by

nahonal legrslatron, (b) approved by the Natronal Assembly, and {c) appolnted by the Presrdent "

J
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prescribed by the Constitution6 and cannot be the subject of preference by
Parliament. lt is therefore only the people through a referendum who can
circumscribe their right to determine the composition of any commission including the
IEBC or who it is that must be the returning officer for presidential electionJ.

Logic for requirement of the Chair of IEBC to be a lawyer and to have Supreme Court
judge qualifications has been ignored in this amendment that informed the initial
architect of the draftinS. Taking away this qualification is mischievous as it ignores the
auxiliary duties of the Chair to sit on appeal over petitions of aggrieved persons

during party primaries. lt convolutes matters ai it inhibits the efficient and effective
provision of public service required by Part 1 of Chapter 13 of the Constitution 7

including the imperative for fair conrpetition and rnerit as the basis of appointments
and prornotionss. The current chairman was selected and appointed in a process that
accorded with the Constitutional imperative. The proposed amendment will assign

the role and function of the chairnran to the vice chair ancl other menrbers wtro trave
not been selected or appointed in acc<.rrdance with the conJtitutional standard
required which is a violation ot the will of the people. The proposed amendment
further violates the obligation of Parliament to effect the constitutional values and
principles of public service in legislation it enactse.

No vice chair or member under the proposed legislation not having been selected and
appointed as chairman under the Constitution can legally purport to exercise by
Jtatutory authority derived fronr the proposed legislation any conititutional functions
and powers of the office of the chairman except upon an amendment of the
Constitution. Parliament cannot purport to amend the constitution by conferring the
obligation to discharge a conititutional mandate on a member of the committee.

Recommendation:

L The amendment can only be effected constitutionally and not ,tatutorily.
2. Unless the Vice Chairperson has similar qualifications as the Chairperson that office

cannot fall under the contemplation of Article 259(3)(b) in regard to the
constitutional functionJ of the Chair person.

2. Quorum as to conduct of the business and affairs of the commission

The proposed amendment to paragraph 5 of the Second Schedule to the lndependent
Electr>ral and Boundaries Conrmission Act will reduce the quorum for tran5actinS

sArt. I38(10) oftheConstitution'withinsevendoysoltetthepresidentiolelection,thechoirye$onofthe
lndependent Electorol ond Boundories Comfiission sholl-(o)declorc the tesult of the election, ond (b) deliver o

wrilten notifrcotion of the rcsult to the Chief Justice ond the incumbent President."

7 Art. 232 of the Constitution "vdlues ond principles ol public seNice-"

3 Art. 232(1 )(g) of the Constitutaon "fhe volues ond principles of public setuice include- (g) subject to
porugrophs (h) ond (i), loir cofipelition and metit os the bosis oI oppotntments ond promotions."

t A.t. 232131 of tt e Co nstitution " Potlioment sholl enoct legislotion to give t'ull effect to this Article."

zl,'..



business at the IEBC from five to three members. The total membership of the IEBC is

seven. If three constitute a quorum, it means a minonty composrtion of the IEBC wrll
make decisions that bind the majority. ln practrcal termt, with the quorum reduced
to three. it means a majority of two of the three commrssroners present and forming
the quorum could make binding decisions for the IEBC when the Iaw provides for a

membership of seven. With the proposed amendment to paragraph 7 of the same
schedule. which allows a majority of the members present and voting to make
binding decisions for the IEBC. this prerentr a recipe for confusion, disorder and
instability. The proposed amendments shall have the effect of undermining the
itructure and authonty of the commission by creating an authonty for the proffered
quorum of three which is not only unconstitutional but creates an inbuilt Jtructure for
a dead lock with the coniequential constitutional ramification. Furthermore the
proposed amendments to the Jchedule do not foster high standards espoused by the
Constitutionro.

The magnitude and gravity of the IEBC's conrtitutional mandate requrres that its

decisions are made by a quorum of an odd number of not less than half of the full
complement of its members which can only be five.

Recommendation:

r The PROPOSED amendment to reduce the quorum from five to three offends the
ipirit of the Constitution and ought therefore to be discarded with the current
provisions retained aJ they are.

3. Nomination of pre5idential candidate

The proposed amendment removing the requirement that a person who nominates a

presidential candidate shall be a member of the candidate's political party ihall erode
the current legislatrve framework that is derigned to foster and nurture multi-party
dernocracy which is the anticipation of the Conrtrtutronrr. Riding on the back of
multipartism, nominations and contertatron must be party based and should promote
multipartism. The proposed deletion of section 29 of the Flections Act will errable a

presidential candidate to be nominated by persons from drfferent political parties. lt

'oArt 23211; of the constrtutron 17) "I he volues ond pnncrples of publrc serwce nclude- (o) htgh stondotds oI
gofess@nol ethrcs, (b) effaent, effecttve ond economrc use of resources, (c) respontve, ptornpt, effecttve,
tmpotttol ond equtoble prowston of serurces, (d) nvolvement ol ?he people n the process ol pohcy moktng, (e)

occountobtltty lot odmnBtrolve octs, A) tonspotency ond prov6@n to the publtc of ttmely, occurote
nfoftnot@n, (g)subJect to potogtophs (h) ond (r),lorr compettttoh ond hent os the bosts oI oppontnents ond
promoilons, (h) reptesentot@n of Kenyo's dtve6e communtttes, ond (t) olfotdtnq odequote ond equol
opportunttes for oppotntment, trotnrng ond odvoncement, ot oll levcls ol the pubhc seNrce, of- (t) men ond
women, (t)the members ol ollethnrc grcups, ond ( t)pe$ons wtth dtsobltttes "
IrArt 4(2) of the constrtutron "fhe Repub hc oJ Kenyo sholl be o multi-porty democrotrc Stote lounded on the
not@nol volues ond pnnctples of govetnonce rcfeffed to n Arttcle 10 "

.t
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will also allow independent candidates to be nominated by persons who are

members of political parties. This amendment is unconstitutional to the extent that it

makes nonsensical the political party system as the mainstream mechanism for

canvassing for elective offices. lt will also erode the principles of discipline within and

loyalty to political parties both cardinal in the promotion of a healthy and vibrant

multiparty democracY.

Recommendation:
1. The proposed amendments would violate the spirit and substance of the

constitution and specifically Article 4(2) and ought to be discarded with the

current provisions retained as they are..

4. Electronic and Manual Transmission of Results

The proposed amendments states that in the event of a discrepancy between

electronically tranrmitted and manually transmitted results, the manually transmitted

results shall prevail. The amendment is misconceived and arguably unconstitutional in

three cardinal reipects.

FirJt. the amendment clause ignores the historical context of the use of technology in

our elections aJ ret out irr the Kriegler Report. The following are some of the reasons

why electronic transmiJ5ion of results was introduced:

1.1 Ballot ituffinS. physical alteration of results forms, violence leadinS to
deJtruction of voting materials and erasing of all possible Physical footprints'

! A mischievous presiding or returning officer could electronically transmit the

correct result but manually transmit a fraudulent result or vice versa

Secondly. the proposed section assumes that manual election results are incapable of
manipulation. contrary to the widely acknowledged conclusion of the Kriegler

Report. The proposed amendment could conceivably encourage the alternation of
physical for.mr by of for a preferred candidate who realizes that in the electronic

transrniision which will be the first to arrive he is losing the elections

Thirdly, the amendment runs afoul of the constitution which requires the IEBC to put

in place appropriate structures and mechanirms to eliminate electoral malpracticer2.

lnieed, tlte irrfusion of technology into our electoral processe5 was largely informed

by thiJ constitutional imperative.

t, Art. 861d; ,.At every election, the lndependent Etectotol ond Boundories Commission sholl ensurc thot' (d)

opprcpriote structutes ond mechonisms to eliminote electorcl molptoctice orc put in ploce, including the

sofeke e pinq of election motetio ls."

4l': - -



The proposed amendments relegating the signrficance of electronrc transmission
would undermrne fair process provisions of the Constitutionrs rf where there rs a
discrepancy a preference iJ granted to one procest irrespective of the avarlable
evidence. lt ii quite poisible that the physical forms may be altered once a preferred
candidate realizes that in the electronic transmission which will be the first to arrive he

rs losing the electrons.

The Proposed amendment is rn conflrct with Constitution which defines "free and
fair- electionsr'. Further the section undermines the Constitution which oblrgates the
IEBC to put in place appropriate structures and mechanisms to eliminate electoral
malpractice't

Recommendation

l. The proposed amendments are unconstitutional and ought to be discarded with
the existinS legislation retained unchanged

5. Use of technology

The proposed amendment to Section 44 (5) of the Electrons Act, removrng the
obligatron on the part of the IFBC to (inter alra) test. certify and audrt its ICT system
and removing the obligation to grant access to the electoral system software source
codes, opens up the possibility of sham elections. This is all the more a likelihood with
certrficatei of Penetratron, Testi, Server codes etc. not needrng to be drscussed with
opponents in the political race and wrth deadlines for compliance also not needing to
be followed. Cntical constitutional requirementsr6 of arr accessible. transparent.
accurate impartial. neutral. efficrent. accurate and accountable election are being
whittled down.

A lacuna arises in the requirement for accountabrlity. accuracy, accesJ. tranJparency
and fairness in the use of technology in the elections. From the wording of the law.
the applicatron of technology was to be progressive, that is, in subsequent elections.
more aspectJ would be rncorporated in the electronic manaSement.

'l A.t 47 of th" cons tttutr;,n " (1) Every percon hos the tqht to odmntsttotNe octdn thot B expedircus,
eflrctent, lduiul, rcosonoble ond prccedurolly Iotr (2) f d nght ot lundomentol lreedon ol o pe6on hos been ot
6 hkely to be odvercely oJlected by odmnts?tottve oct@n, the person hos the flght to be gtven wntten reosons

for the ocnon (3) Pothoment sholl eno.t legtsloton to gtve elfect to the nghts tn clouse (7)ond thot leEslot@n
sholl- (o) prowde fot the rcvew ol odmtntstrottve octon by o court or, tf oppropnote, on independent ond
tmportol lnbunol, ond (b) Nomote effrclent odmtn6trot@n "

" A.t 81 of the Cons ltt()t@n " The electorol system sholl comply wth the lollowng prhctples- (e) lrce ond Jor
elect@ns, whtch ote- 0 by sectet bollot, (u)free from wolence, tntintdoton, tfiprcpet hluence ot cofiuptlon,
(fit) conducted by on tndependent body, (tv)tronsporcnt, ond (v) odmtntstercd tn on tmpontol, neutrol, elftcent,
occurote ond occountoble monner "

r5 Art 86(d) of the Consrrtutron
t" An 861e1 of the const,tut,on

t
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That the proposal is for this entire section to be scrapped. points to a step to
retrogresJively diminish technology use in our electionr. Further. deleting these

subsections ouitt the role of stakeholders from this important national process.

Without the Committee of lnformation & Technology, the officers in charge are

vaguely accountable, but neither to the stakeholders nor to the electorate.

6. ComplementaryMechanism

This provision on complimentary mechanism is vague as it does not disclose any

specific complementary mechanism: this lacuna opens the entire process to
machinations and malpractice that may not foster electoral inteSrity. lt is clearly an

affront to values and principles under article lO of the Constitution. lt also offends

arlicle 232 of the constitution both the letter and the spirit. lt hai utterly nothing to
do with article 38 which has been thrown under memorandum and objects to iustify
its exiJtence. lt is retrogreJsive as it 5eek5 to undo the previous progress amendmentJ

undertaken through a bipartisan approach.

The imperative word "SHALL "has been replaced with the optional word "MAY"

leaving the IEBC with no mandatory obligation to set uP a complementary Jystem

that is simple. accurate, verifiable. accountable and transParent to identify voters and

tranimit results.

Recommendation

The proposed amendmentr set uP a legislative framework that falls far rhort of the

constitutional standards and therefore ousht to be discarded with the current

legislation retained unchanged.

7. Nullification of an election

The proposed amendments to section 83 of the Elections Act are unconstitutional in
multiple respecti.

Flection fornrs are generated in advance of elections and are uniform. This is so that
any form that does not correspond is deemed invalid and Jo that all players know
what a genuine form looks like in order to spot the fraudulent ones. This amendment
Jeeks to create an avenue for ambiguity and to take advarrtage of it. lt should not be

accepted.

First, they purpo( to require persons who file an election petition to prove both non-

compliance with the principles set out in the Constitution and that such non-

compliance affected the results. This offends the provisions of Article 2 (4) of the

Constitution. lt also offends the provisions of Articles 10, 38, 81 and 86 of the
Con5titution.

l.
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Secondly, the amendments purport to excuse all irregularities in election declaratron
forms as long as they are not calculated to mislead. Only the respecttve presrdrng or
returning officers would know whether or not the irregularities were designed to
mislead.
The amendments would also permit the srtuatron we saw at the Supreme Court,
where one could not tell the official Forms from the unofficial or forged ones

Recommendation

5ince the amendment is manifestly repugnant to several conititutional provisions it
should be discarded with the current leSislation retained unchanged.

8. Procedure to be followed at a freJh elections

The proposed section 86A of the Elections Act purportr to say who can and who
cannot run in a fresh election rn the event a presidentral election rs nullrfied by the
Supreme Court. The problem here is that there is no constttutional basis for
purportin8 to restnct who can and who cannot run in the fresh election Further. the
proposed amendment ls based on ohita drta from the decisron rn Presrdenttal

Electron Petttion No. 5 of 2013. Ot the varrous types of "fresh election" envisioned in
article 138 to 140 of the Constitutron. only one has a constrtutional limrtation on who
can run and who cannot runr/ and the proposed amendment is not in relation to such

an election-

It is unreasonable for parliament to purport to change the rules of an electoral contest
mid-stream and thereby deny a candidate an opportunrty to offer themselves to the
electorate in a repeat poll.

The right to partrcipate rn any elections ir granted by the constilution subject only to
such qualifications as is prescrrbed by the conitrtutron and to any order of the Court in
accordance with the constitution. That cannot be limited by legrslation. The proposed

amendment contravenes the constitutional provisions on 'political nghtJ'rE

Recommendation

1? An 138(5) and (6) of the constrrutron

" Art 38 of the Consttlrlrcn "(1) Every citzen 6 frce to noke poltttcol chotces, whtch ncludes the tqht- (o) to
lom, or pofttctpote tn formfig, o pohttcol potty, (b) to portnpote tn the octtwtrcs ol, or rccrutt members fot, o
pohttcol porty, or (c) to compotgn lor o pohttcol potty ot couse (2) Every cttuen hos the nght to free, fot ond
regulor elect@ns bosed on untversol sulfroge ond the free exprcston of the wll oJ the elcctots Jor- (o) ony
electtve publtc body ot oflrce estobhshed under thts Constttu on, or b) ony offrce ol ony pohttcol pdtty oJ whtch
the ctttzen 6 o member (3) Every odult cttzen hos the nghl, wt?hout unreosonoble rcst.tct@ns- o) to be
reqtsteted os o voter, (b) to vote by secrct bollot n ony elect@n ot reJercndum, ond (c)to be o condtdote for
ptbltc olftce, ot offrce wtthtn o poltttcol potty ol whtch the ciien s o member ond, tf elected, to hold olfrce "

7l:r::

.l



L

I
I

I
I

I

I

I

I

I

The proposed amendment shall violate the Political rights conferred by the

conrtitution and ought therefore to be discarded.

9. Offence for presiding or retuming officer who among other things knowingly fails

to or refuses to sign or complete documentt containing the rerultJ of an election

The proposed section 6A of the Election Offences Act reekt to punish presiding and

returning officers who are responsible for errors and omissions in election result

declaration forms. The penalty it imprisonment for a term of five years. The irony is

that according to the amendment bill, those errors and omissions that constitute the

ingredients of the election offence attracting a sentence upon conviction of a jail term

of five years. cannot invalidate the election to which they relate.

Recommendation

The proposed amendment opens a real possibility of deliberate errors and omissions

that leave unaffected the election result will result in an election that falls short of the

conititutional ttandardt

Thank you-

I5AAC N. OKERO

t
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Parlirment of the Republic ofKenye

NAIROBI.

RE: ME

J
ORANDUMON E ELECTION LAWS (AMENDMENT) BILL

2017.

Narional Internally Displaced Persons (IDPs) Nawort is a nan-political / potisan advrey group whose

mission is to ensure prevention, protection and assistance lo all victims and survivors of lntemal

Displacement in Kenya through collaborative approach. It was incorporated in the year 2003 and has an

elaborae countrywide representalion fiom lhe national to lhe grassroob level.

The Network has been closely working with state and non-state actors, on matters ofpolicy and information

shanng with regard to displacement in the country with an uttimate goal ofachieving durable solutions to

viaims of internal displaccrnent.

we, the victims ofthe post-election violence in 200712fi)8, have betrl following with grear dismay

and concem the political developments in our counry since the Supreme Court's nullification of
the Presidential Election on ln September 2017.

we strongly belieye that the Suprcure corrt was wrurg in nulliling the eleaion on the basis of
technicat considsratiors such as unrtdllltltd htmi, documents without wateamarks, and failed

transrnision of results. In our view, h*d ttdfljEel isues did not affect the votes as cast by the

voters, who queued for rn ore than d$lt h(dtttt 08 Se Bti sfAugust 2017 ro vote for their presidential
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candidates and in which votes still remain in the ballot boxes. In our opinion, the Supreme Court

majority decision did not follow the Constirutional provision in Article 159(2Xd) which says

"jusiice shall be adminislered wilhoul undue regard lo pracedural lechnicalilies", and their

actims have put this country at great risk of sliding into violence which we dr€ad to return to.

We wish to remind Kenyans, that during the 2007 - 2008 post-election violence, the country was

rocked by an orgy ofviolence, which led to massive displacements, destruction ofproperty, sexual

and gender based violence, and loss of lives. Among the areas most affected by violence were

sone pats of Rift Valle,y Province, Nyarzs" Cmst, Wesrcn and Nairobi ammg other tre&s. Over

600,000 Kenyan citizens were displaced. Over 350,000 citizens were displaced, and these citizens

sought refuge in IDP camps in Kenya and Uganda. Other lDPs sought refuge from friends or

relatives occasioning burdens. Kenya has not healed from the trauma of the 2007-2008 posr

election violence and this poses a dager for the next election We as victims of electicn related

violence live in fear and feel we are not safe in Kenya especially when we hear political incitement

being uttered by top leadership of this country as we sense, displacement, death among other

sorrowfi disasters. It is only when the nrle of law is well constituted, respected atrd water tight

to help protect its Citizens.

We therefore support the efforts of the Kenyan Parliament to amend the Elections Act and the

Elections Offences Act, and make amendments to provisions that will make this country conclude

the presidential elections without risk of disruptioq paralysis, tension or violence. In our opinion,

these anqxlments are going a lmg way in seoring the hotding of ftesh electim qr 266 October

2017, and bringing to close the election cycle which cannot go on and on to infinity as the NASA

opposition candidates would wish us to do.

We wish to point out thar the NASA oppositior stratery which is supposedly meant to bring about

reforns to the lndependent Electoral and Boundaies Commission (IEBC), focuses or violence

and disruption - with regular and continued calls and actions through demonstrations, destruction

of property, loss of lives, unconstitutional and illegl removal of commissioners and independent

office holders, ttreats of boycott and econfrnic saboage, intimidatiqr and th€ats. All these

disruptive actions, are supposedly meant to be an attempt to bring about refonns, but unfortunately

only serve to cause tension, fears and actual violence amonppt Kenyan citizens, and an even greater



fear amongst ow membership who have only Just managed to settle back to their lives after the

2007/8 post-election vlolence events

we fcar tha if omtry is nct wcll manage4 will go fre 20o? l2oo9 way where some residence of
this comfy wcre durnpcd as fcreigrrcrs, cncoics of ccrtrin ccmmrmities md forced to fle their

own land by their own countryrnen/ women when electrons comc, wrth the curent elections law,

to us it meflrs ;death, drsplaccurent, fear, trauma, lack of education to idps childrcn henc€ ugent

nced to mcnd qn l^cws as it is. wc fcd NASA colitiqr is not for gmd coursc as thcy wcre

pnmary cause of our displacement in 2007 as ODM Party, five years down the line refused to

settle us neither make Laws that could drscourage the recurrence There is no effort whatsocver

bemg realized from NASA side to s€ttle or protcct victims, rt is only througb amendmeots in

parliamcat ftat can beJp us avoid crisis such as whd wc havc now.

We therefore fully support the amendments to

l. Thc lndepandent Electoral and Boundanes Commrssron Act, whrch seeks to provide a

succession frarework for thc positim of thc Chairpcrsoo, so that the Commission is not

polyzcd whan the Cheirpcrscn is awry fcr any rcasor. We Hievc that this crnission m

the law was potentrally fatal, as there is no lnsutution, not even in a famrly, whlch does not

have a succcssron plan Wc do not bclicvc that thc amcndmcnt affccts thc Charpcrson,s

job, bu iDstua4 makcs it casicr fr him to conduct fi;5 g,<incss, loowing that hc is not

under pressure. Knowing how &fficult the position of Charrpcrson of the IEBC positron

rs, the safety net created by ttre amendment wrll only serve to improve the performance of
the Chairperson and hs team

We lnow dut if trc Chairpcrsor was to bc rruvailable for my reascn, the elcctiqr will not

be held on 26m October 2017 as there will be no one else to act as retuming officrr This

srtuatson can lead to violence, destructon ofpropcrty and loss ofhves.

2. The Ecctians Act, to provide for thc clcctrmic and manual Eansmission of presidential

elecuon results. We expect that both mechanrsms are to be used to transmit the results, but

with both being used to support the other Wc know that rt is not possrble to rely fully on

elccfromc transmlssron ofrcsults, as thcse can ftil whetr there is no nctwork covcrage, or

whcre transrnission communicition masrs ae dclibcrarcly A seconda-y systan

.t
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of transmission ofresults as proposed will therefore assist in securing the voters will, and

giving meaning to the efforts of voters to cast their votes for the president oftheir choice.

We do no believe th.r the manual systern catr be tamp€xEd wi&, as there are many other

ways of veriffing dre results as declared by the polling statiur q constituency tallying

center officials. These include any video recordings ofannouncernents taken, the copies of

results with agents ofpresidential candidates, the results posted on the polling/constituency

centers, md the scarmed images of the fanns as transmined electrorically. All these

altemate means can be used to confirm the manually transmitted results.

3. The Elections Act amendment to include a procedue for the holding of fiesh elections and

the candidates to participate in the fiesh election. We strongly believe that the election

process must ultimately come to an end so as to allow the cormtry to focus on development.

The proposed amendment brings to final conclusion the election, and reduces the risk ofa

continued rycle of elections as some people in the NASA opposition would want. Elections

cost a lot of money, which could be spent compasating IDPs and facilitating their re-

integration into society.

4. The Election offences Act arnendment, which enhances the penalties for rogue presiding

and rcurning officers who willftrlly and deliberuely refirse to sip fonns, u fill them

inconectly so as to cause an election to be nullified. We believe that the penalties should

be punitive to prevent such occurrences, so that persons who engage in such acts a-re

punished.

Parliament's role in amending law is a constitutional mandate. Its role is not restrained on

considerations such as "trming" and neither does Parliament require any authorization to amend

laws. Parliament is the only legitimate body in which to anchor any refo(ms of the IEBC and the

Electior in general, not through the strects where violence and destructisr is meted m innocent

Kenyans, Parliament's actions are also based on the Supreme Courts' observations of the 2017

Ganeral Electiorq and the recommendations in both the majority and dissenting opinions on the

need to ertsre that there is clarity, simplicity ad verifiability in the process of transrnission of
presi denti al election results.

l.



We commend Parliament for this initiative, and for the Govemment for their steadfast resolve to

follow the law and the consutution. we the Intemally Displaced persons fully and unequivocally

support the amcndmcnts as containcd in thc Elcction t-aws (Amendrneot) Brll 2017 urd the

Elcctim Offcnccs (Amcndmcil) Bill 2017.

Youn faithfirlly

For and on behalf of the
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MEMORANDUM

'l'o:'l'he Chairperson,
The Parliamentary Election Laws (Amendment) Bill,20l7

RIi: RIiCOMMENDAI'ION ON SPECIFIC AREAS TO BE AMF],NDET)

Wc write to provide our analysis of the "ELECTION LAWS (AMENDMENT) BILL'
20l7"drafi Bill, rvhich is cLrrrently belbre Parliament and before being enacted.

Our input seeks to provide a standardized perspective to the draft Bill, taking into account

Suprcnrc Court ol Kenya's decision on the August 8'h, 2017 Presidential Election.

Summory of our Position on specific ilems:
Based on our analysis ofthe draft Bill, we present and propose the following changes:

i. ln the proposed amendment to the Independent Electoral and Boundaries Commission
Act. 201I and appearing under section 4(a), provide that "the quorum not be less than

lbur members".
2. Replace the current provision in section l0 ofthe Draft Bill amending section 86 of the

Elections Act,20ll as section 86,4(2) whcre the Candidates to participate in the fresh

clections pursuant to section 140(3) shall be determined, to read that the candidates shall

be determined by:
a) rvhere "Fresh Elections" pursuant to section 140(3) are directed after president-

elcct whose election has been annullcd, "the Conrmission shall publish a notice in
the Gazctte for candidatcs to submit nornination papers in line with Article 138 of
the Constitution" and that eligibility is restricted to the provisions of Article 138

ol' the Constitution of Kenya.

b) rvhere it is directed lor "Repeat Elcctions," the Commission shall publish a notice
in the Gazette confined lor "only candidates who participated in the annulled

elcction" to submit Nomination Papers, strictly in line with Article 138 of the

Constitution.
c) The Comrnission shall conduct fresh nomination where the conduct is for ''Fresh

Election" to confirm eligibility in line rvith Article 138 olthe Constitution.
3. Distinction betwoen "Fresh Elections" "[{epeat Elcctions" and "Re-run" should be made

and in each casc, other than a "Fresh Election" the commission shall not conduct fresh

nourinaticln pulsuatlt to Articlc 140(3) olthe Constitution.

,'/l//t i.t y' Uon,ocin1y n,r(/ Ihtth/{u.tltiv
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4 While the amendment rn section 2 of the Draft Bill expands the meaning of the

"Chairperson" caution should be made to restrict persons acttng as such from presuming
''absence of the Chairperson" to arbitrarily duplicate roles. The absence should be

restrictive to avoid situations where more than one person is performing the same duty.

a) The functioning of the Chairperson or another person acting as such, should be

restricted to a gazette location;
b) For purposes of elections, where a Returning Officer or Presiding Officer is

requrred to sign a prescribed document, the same can be alternatively signed by

their Deputies.
5. In sectron I I of the Draft Bill, for the amendment to the Election Offences Act, 2016 and

replace sectron 6A that where a presiding officer or Returning Olficer in relation to the

prescrrbed document contatning results:

a) Fails or ref,uses to sign the document;

b) Fails to complete the document;

c) Submrts an tncomplete document; or
d) Knowingly and willfully alters or falsifies a document

Commits an offence and shall be tiable, upon conviction, to imprlsonment for a term of
fifteen years

As statcd carlrer, we are obliged to promote, Protecl, and respect the sanctity ofan election We

refer, tn particular to the provislons of the 2010 Constitution of Kenya whrch affirms the right to

partrcipate rn an electton

Conclusion

Our analysis of the draft Bill has shown that the Bill does meet lust a fraction ofour obligations

tunder the constltution to promote, protect, and respect elections. The dra[t Bill needs a

comprchensrve rcview and considering the speed with which the promoters of the Bill intend to

rush rt through Parliament. Therefore, we submit our recommendations for necessary changes

but thar Parliarncnt can decide to go forward with the Brll, then rccourse wrll have to be had to

tlie afbrcsard recommended changes to the draft Bill

Respect fu lly submitted,
(

BDWA ON GA
(Lcgal Sccrcta

ITEPIJ I}LICAN LIBEII.TY I'AITTY
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5'h october. 2017

The Clerk of the Kenya National Assembly
NAIITOBI

IIE: SUBMISSIONS MADE AT THE PUBLIC HEARING ON THE ELECTION
LAWS (AMENDMENT BILL), 2017 ON OCT. 5, 2017

I. INTRODUCTION

The Communication Authority ol'Keny'a (CA) is established under the Kenya Information

and Communication Act. 1998 with the mandate to regulate telecommunications, postal and

courier and broadcasting subsectors. 'fhe evolution of technologl' over the past decade or so

has led to unprecedented innovation. and pushed the deployment of the tcchnology plattbrm

fiom the periphery to the centre. In this regard. technology is a vcritable platform fbr

deployment olbusiness and commerce in the public as'uvell as the privatc sectors.

The use ol technology in the conduct of elections is anchored in thc Elections Act. 201 1 to

*'hich amendments are proposed. -fhe prolbund impact of technology' has been evidenced

through the capability to deliver results rvith great eflicicncl'. Ilaving said this. technology is

still evolving and remains vulnerablc to tailure.

11 would therelbre bc a prudent strategy to recognise this and cater tbr complimentary

nrechanisms and this \tay cnsure that critical processes such as elections can proceed with

adecluate backup and this way. ultimately preserve the rule of law. Givcn that Kenya does not

havc 100% of'3G and 4C coverage, the requisitc speed and capaciq'that would be required to

transmit results optimally is no1 present. hence the need ior alternative thilsafe mechanisms.

In areas where iC and 2G is available. the transmission of images and texts respectivel]'. was

suc c ess tu l.

CA Centre, WaiyakiWay lP.O. Box 14448, Nairobi,00800, KenyalT: +254 (20) 4242O0O

M: 0703 042 000, 0730 '172 ooo F?D<:+254 (2o\ 4451866lwww.ca'go.kelE: infogca.go.ke

@ Communications Authority of Kenya Q ca-kenya
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The Authority, in discharge of its mandate has regulatory purview over the transmtsslon

systems. These systems were deployed by 3'd party scrvice providers, whrch even with the

best endeavours would be vulnerablc to human interfcrencc. inadcquate human capacrty and

more fundamentally systemic challenges owing to the standards of the devices deployed in

the network.

The Authority would wrsh to now make submissron to the Brll in view of the proposed

amendmenls impacting the use of technology in this Bill.

2. CA VIEWS ON THE BILL

(i) Focus is mainly on the sections makrng drrect refcrence to the usc of technology r e

proposed amendment to section 39 wrth the new proposal being to introduce a ne\.\ section

IC. ID, lE and lF as follows :-

" (lC) For purposes of a prestdenlnl election, the ('ommission shall-

(a) electrorucalll' and manually transmtl the tabulated resulls of an electnn for lhe

Prestdenl from a pollmg stutton lo lhe conslttuency lullying centre and to the

ndt nnal tallymg centre,

(b) tally' and rerufy the resulls recetved at the constrluency tallying cenler ond lhc

nulnnal lullymg cenlre

(c) publsh the pollrng result forms on an onlme publtc portal marnlomed bv lhc

comm6son

(a) lnsertrng the /olhu,tng nev, subseclions immedntely a/ter subseclnn ( lC)-

"(ID)" llhere therc 6 a discrepancy betv'een the eleclrorucally lransm ted and

manually transmttled resulls, the manually lronsmitled results sholl pretatl

"(lE) Any fa ure lo lransm or publtsh the cleclnn results n an eleclrontc formot

-rhall nol mvaltdale lhe results as announced and declared by the resPecltve presrdrng

and relurntng officers ul the polltng slal@n and const uency lallytng cenlre,

respectuely

"(lF) The commt^\ston shall. to /acilitate publrc mformatton, estubhsh u mecharusm for

lhe lwe-slreamtng of results as announced at pollmg ttaltons, and lhe resulls so

slreamed shall be for purposes ol public mformatnn only and shall nol be lhe busts fir
a declaralnn by lhe Commtssrcn
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While electronic systems that are backed by technology are efficient and dependable they are

prone to have downtimes due to untbreseeable reasons and therefbre it is prudent to have a

redundancy mechanism in place in the event of such an occurrence' A manual mechanism is

therefore a viable back up plan due to, among other reasons, the tum around time fbr

transmitting and announcing election results and also the fact that it is difficult to predict the

time it would take an electronic system to recover in the event of failure.

Additionally. IEBC is dependant on Third parties lor infrastructure and therefore does not

have absolute control ofthe electronic systems that are relied on for transmission of results.

A considerable area ofthe country does not have 3G and 4G coverage. Currently the 3G-land

coverage is 17% and population coverage is 78%. l'he 3G is the technology required to

transmit images on the cyberspace, therefore, the absence ofa manual system of transmitting

election results in areas which do not have 3G coverage would pose a major challenge in the

transmission of such results.

(ii) The Bill also proposes to amend the Elections Act, 2011 by deleting section 44A and

substituting therefbre the following new section-

14A. Notwithstanding the provisions of section 14, lhe Commission may put in place a

complementary mechanism for identy'ication of voters that is simple, accurale, verifiable,

secure, accountable and lransporent lo ensure that lhe commission complies with the

provisions of Section 38 of the Constitution.

The amendment of section 44A proposes a complementary mechanism, which is the manual

mechanism.

The amendment of the word "shall" to replace it with "may" gives the Commission room to

cvaluate whether a complementary mechanism is necessary depending on various

circumstances. In order to preserve the rule of law and enable a seamless election. all

reasonablc measures should be anticipated and articulated in enabling legislation in order to

ensure that the elections technology is secure, reliable and suflflcient. A robust legislation

should anticipate the entire breadth of the electoral spectrum, stafting liom voter

identitication to results transmission and eventually display ol the election outcome.
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3. CONCLUSION

The Authority, while promoting and advocating for the increasing adoption ol the

technology platform for the delivery of services. advises on the need lor a redundancy

mechanism rn the event ofa lapse. Given that Kenya does not have countrywide coverage

for 3G and 4G technology, lt is imperatlve that manual systems be deployed in parallel

with technology and in the event of a glitch or failure then the manual system should be

consrdered as final.

F,',^"",
DIRE

s W Wangusi, MBS
CTOR GF],NF],RAL
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COMMENTS BY EACC ON THE PROPOSED AMENDMENTS TO ELECTION LAWS

1. Background

The National Assembly has introduced the two Bills namely Election Laws

(Amendment) 8A,2077 and the Election Offences (Amendment) gil,2017 seeking to

amend various laws relating to the electoral process in Kenya. The laws targeted for

amendment are threefold - the Independent Electoral and Boundaries Commission

Act, No. 9 of 2071; the Elections Act, No. 24 of 207I and the Election Offences Act,

No. 37 of 2016.

Parliament in the exercise of its legislative mandate has called for comments and input

from stakeholders on the proposed amendments. The Ethics and Anti-Corruption

Commission is a stakeholder in the election process and has been called to give input

to the Committee of Parliament on Thursday 5th October 2017. This paper highlights

the input of the Commission in respect of the proposed amendments.

2, Mandate of the Commission and its Role in Elections

The Ethics and Anti-Corruption Commission is established under Section 3 of the Ethics

and Anti-Corruption Commission, 2011 pursuant to Article 79 of the Constitution. The

mandate of the Commission is to combat and prevent corruption and economic crime

in Kenya through law enforcement, preventive measures, public education and

promotion of standards and practices of integrity, ethics and a nti-corruption. The

Commission is mandated to enforce and oversee implementation of Chapter Six of the

Constitution on Leadership and Integrity. In addition, it is mandated to enforce other

laws such as; Leadership and Integrity Act 2012, Anti-corruption and Economic Crimes

Act, 2003, Bribery Act 2016 and the Election Offences Act, 2016 among others. It

closely liaises with IEBC and other stakeholders in the discharge of this function.

3. Comments on the Proposed Amendments to Election Laws

From the perspective of the EACC and its mandate, laws pertaining to the electlon,

and any amendments thereto should of essence be geared towards the following

objectives, inter-a lia-

i. Safeguard the integrity of the electoral process

ii. Promote the openness and transparency of the process

1



iii. Enhance public confidence

iv. Diffuse potential tensions in society

v. Deter improper and unethical practices

vi. Ensure election of leaders of integrity

vii. Increase political credibility

viii.Contribute to acceptable election results

ix. Incorporate international standards and electoral best practices

We have closely looked at the proposed amendments to the existing election laws. A

number of the proposed amendments do not have a direct bearing on the exercise of

the mandate of EACC in as far as the same relates to or touches on the election

process. However, the same may have a bearing on the EACC's mandate in the event

of an investigation into the conduct of public officers in the electoral process

The following are the comments of EACC on the proposed amendments:

Amendment in section 6 to provide for

a new qualification requirements for the

Chairperson of the Commission, which

seeks to remove the requirement that

he/she should have the qualification to

hold office of the judge of the Supreme

Court

The amendment opens up the position of

chair of the IEBC to qualified persons

from other professions in addition to

lawyers. The wider base of potential

applicants makes the position of IEBC

chair more competitive. This is desirable.

However, it is necessary to have at least

two (2) Commissioners with a legal

background in the IEBC for the following

reason: The IEBC has two impoftant

functions: Registering candidates for

Proposed Amendments to the Independent Electoral and Boundaries
Commission Act, No. 9 of 2011

Comment by EACCProposed Amendment

The provision will ensure continuity of the

business of the IEBC by addressing the

challenge of a vacuum that may arise in

the position of the Chairperson, by

whatever means.

1 Amendment in section 2 on the

definition of "Chairperson" so that it
includes, in his absence, a vice

chairperson or such other person acting

as chairperson on absence of both.

2

2
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1 Amendment in Section 39 by deleting

subsection 1C and inserting new sections

1C, lD, 1E and lF. The effect of these

amendments is to make the hard copy

forms as the primary sources of

information to the national tallying

centre and the manual transmission

election (see Article 88(4) (f) of the

Constitution) and resolution of pre-

election disputes (see Article 88(a)(e) of

the Constitution). The performance of

these functions involves the exercise of

quasi-judicial powers through committees

of the IEBC presided over by

Commissioners. This raises the demand

for Commissioners with a legal

background in the IEBC to a minimum of

two (2).

It is desired that instead of "at least half";

the amendment should provide for "at

least two thirds".

This will place a higher threshold of

integrity in decision making, which is a

corporate governance best practice.

This provision takes care of electronic

system failures by offering an alternative

in manual transmission. It also elevates

the original documents as the primary

source of evidence.

From an investigative perspective, it is

easier to investigate a physical

3 Amendment in Paragraph 5 of the 2"d

Schedule of the Act to delete the quorum

requirement of at least five members,

and to provide that the quorum for the

Commission to transact business shall be

at least half of the existing members of

the Commission

4 Amendment in Paragraph 7 of the 2nd

Schedule of the Act to delete the

provision that a decision may be made

by a majority of all the Commissioners;

and instead provide that a decision shall

be by a majority of the members present

and voting.

This is desirable as it addresses the

challenge of absence of a Commissioner

or Commissioners by whatever means, in

the business of the IEBC.

Proposed Amendments to the Electaons Act, No. 24 ot z0tl
Proposed Amendment Comment by EACC

3



process as the authoritative process as

opposed to electronically transmitted

forms.

environment as opposed to a digital

environment. However, at least in theory,

there is an equal possibility of

manipulating the hard copies and manual

transmission process as there are in

digital copies and electronic transmission.

2 Amendment of section 44 by deleting

subsection 5 and substituting with a new

subsection 5 whose effect is to remove

political parties as mandatory

stakeholders in the development of

regulations for implementation of the

section. The amendment also removes

the limitation of the regulations to the

areas provided for under subsection 5

(a) to 0).

The amendment reinforces the

independence of the IEBC and removes

the predominance of political parties by

treating all stakeholders on an equal

footing.

The scope of regulations has been

expanded by removing the constraining

provisions.

3 Amendment of section 44A substituting

with a new section 44A which makes no

reference to section 39. The effect of this

amendment is to remove the mandatory

requirement for IEBC to put in place

complementary mechanism for

electronic identification of voters and do

away with the requirement for putting in

place complementary mechanism for

electronic transmission of election

results.

Electronic transmission of results is still

identified by other sections of the Act (see

the new section 39 for example). It is

therefore desirable to obligate the IEBC to

put in place appropriate mechanisms for

electronic transmission of election results,

even if not in the same mandatory terms

as in the existing provision.

4 Amendment of section 83 of the

Election Act 2011 by deletinq the word

'or' appearing immediately before the

words 'that the non-compliance' in the

renumbered subsection (1) and

substituting therefore the word 'and'.

This section is confusing. The effect of

replacing the word "or" with the word

"and" as proposed in the amendment is

not clear. Indeed, the interpretation of

this section in the Majority Decision of the

Supreme Court at Paragraph 211 does not

help to make it clear. There is need for

4



Proposed Amendments to the Election Offences Act, No. 37 of 2O16,

Proposed Amendment Comment by EACC

By insertion of a new section 86A to

provide for the procedure to be

employed when a presidential election is

invalidated by the Supreme Court.

Deletion of section 14(2) to remove the

provision which bars a government from

advertising its achievements during the

election period.

Insertion of a new section 6A to provide

for offences by a presiding or returning

offlcer in an election, in relation to a

prescribed document.

further interrogation of this section or

possible reframing to make it clear.

These provisions brings certainty to the

consequences of nulliflcation of a

presidential election.

An informed public is more llkely to report

corruption and economic crimes. This

remains true before, during, or after the

election period.

The proposed offences touch on the

conduct of public officers in charge of an

election. These provisions will raise the

threshold of personal integrity of the

officers in performance of the functions of

their public offices by making wilful

transgressions of an election process

punishable.

1

2

4, Concerns on the Timing of the Amendments

EACC is aware that concerns have been raised by a cross section of Kenyans and the

international community on the timing of the proposed amendments, when the

country is just about to hold the repeat presidential election as ordered by the

Supreme Court in its judgment issued on 20th September 2017. However, it is

important for all concerned to understand the basis upon which the amendments are

proposed. As we have stated earlier, one of the cardinal principles of election laws is

to guarantee and safeguard the integrity of the electoral process and the outcome

thereof. We take this opportunity to remind Kenyans thatjust prior to the August 2017

election, the electoral law underwent rapid transformation through judicial

pronouncements. Some of the landmark decisions that affected the landscape in which

the election was organized include the following- r

5



1) Maina Kiai & 2 Others vs IEBC and Another

The High Court declared sections 39(2) and (3) of the Elections Act of 2011;

and Regulations 83(2) 84(1) and 87 (2Xc) of the Elections (General)

Regulations 2012 to be contrary to the provisions of Articles 86 and 138(2) of

the Constitution hence unconstitutional. The decision was affirmed by the

Court of Appeal on 23'd June 2017, this being just 43 days to the general

election.

2) Peter Solomon Gichira vs IEBC and Another

This High court decision was issued on 25th May 2077, and it declared that

section 29 of the Elections Act on nomination of presidential candidates was

contrary to Articles 27 and 137 of the Constitution, hence unconstitutional and

void. The section provided that persons who nominate a presidential candidate

shall be members of the candidate's political party and persons who nominate

an independent presidential candidate shall not be members of any political

pa rty.

In this context, Kenyans should also be cognisant of the fact that the Supreme Court

in the decision annulling the result of the presidential election held on 8th August, in

Supreme Court Petition No.1 of 2017 (Raila Odinga and Another vs IEBC and 2

Others), made a case for the Legislature to review the election laws with a view to

address the shortcomings or inconsistencies which had been observed.

5. Conclusion

Amendments to the law that promote transparency, accountability, simplicity, security,

accuracy and especially verifiability of the election process and have long term positive

effect to the election process should be encouraged and supported by all.

6



SECTION 83 OF THE ELECTIONS ACT

The current section 83 of the Elections Act is worded as follows-

Section 83 Non-compliance with the law
No election shall be declared to be void by reason of non-compliance
with any written law relating to that election if it appears that the election
was conducted in accordance with the principles laid down in the
constitution and in that written law or that the non-compliance did not
affect the result ofthe election.

The proposed amendment in Election Laws (Amendment) Bill

Section 83 Non-compliance with the law
No election shall be declared to be void by reason of non-compliance
with any written law relating to that election if it appears that the election
was conducted in accordance with the principles laid down in the

constitution and in that written law and that the non-compliance did not
affect the result of the election.

However, EACC advises that the section be worded as follows-

Section 83 Election not to be voided in certain circumstances
Where a court flnds that an election was not conducted in compliance
with any written law relating to that election, it shall not declare the
election to be void if it appears that-

a. the election rvas conducted in accordance u'ith the principles laid
down in the constitution and in that written law; or

b. the non-corn liance did not aff'ect the result of the election.
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THE PROPOSED ELECTI oNS LAWS (AMENDM ENTS) ACT 2OI7

As a consortium under the umbrella of Wazalendo HURU we find the proposed

amendments to Election Laws Act 2017 to have come at the right time.

It is very important for us to remind our fellow Kenyans that the law is made for

man, not man for the law. When a law ceases to serve its purpose, it is either

amended or changed. As Wazalendo HURU we have learnt a lot with Supreme

Court ruling.

we see no sinister motives in the following proposed amendments. The Elections

Laws should be amended to keep up with the call of the times'

o The new amendments Anchor manual counting and delivery of election

results as the primary mode of conducting the poll'

. The electronic systsm as a complernotttry measure'

o Elections will only be nullified if a petitioner is able to prove the conduct of

election substantially violated the principles laid down in the Constitution

and other written laws
o Elections will be annulled only if it was fraught with inegularities or

illegalities that affected the results'

Signed by,

!
t I t IWAZALENDO

wazalendo HURU for EVER



This document has be endorsed by the following officials of Wazalendo HURU

affi liated organizations

No. ORGANIZATIONS NAME SIGNATURE

I Concern Citizens
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PARLIAMENTARY 2OI7 ELECTION AMENDMENT BILL

SPONSORED BY JUBILEE

.i. All members of parliament are employed by parliamentary Service Commission to make

Iaws which assist t}le country citizens who elected them. Being sponsored by a party to
enable them to be elected, doesn't mean they igrrore the electorate and serve the party.

t The bills before parliament to amend election laws which put the electorate in darkness

so thatthey can be denied their sovereignty for the sake ofenabling an individual to
win presidency using technology is an abuse of the electorate. Therefore, the amendment

is necessary to give the electorate power to choose their president .

* It is also necessary to amend laws which remove mischieve to technology and official
duty ofpeople who may use these powers to impose their prefened President to Kenyans

.3. Therefore it is also necessary to make laws which will allow parliamentary service
commissions punish parliamentarians who suspend their duties ofserving the country to
serve their party political leaders.

.t We are given our boundaries by the world and by God to protect us and preserve our life
we should not all allow the political class involve us in their effort to destroy this
country. Let us all be ready to support whichever law is put in place to secure our life
from whoever is out to destroy us.

* Finally the same way we demand for professional integrity we should also demand for
political integrity which can secure this country by all who we pay to legistrate laws
which govem the way we transact our businesses.

By Elijah Ratemo Nyakiongana

,+EO i6Xtz Zui 7
7Dv2 t3 L +LS

Assistant Secretary

REPUBLICAN LIBERTY PARTY

CHAIRMAN/CHIEF SHEPHERD PARENTING

BLESSED HOPE ASSEMBLY
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MEMORANDUM TO THE JOINT SELECT PARLIAMENTARY COMMITTEE

ON ELECTION-RELATED LAWS

FROM NAI.ROBI BUSINESS COMMUNITY

4'h October,2017

SUBJECT: ELECTION LAWS (AMENDMENT) BILL,20t7
We, the undersigned organization. and concerned citizens of Nairobi County, hereby subrnit this memorandurn to thejoint
select parliamentary committee on election-related laws drawing your anention to the several urgent and key
concerns that should be addressed, in light ofthe election lau,s (amendment) bill. 2017

fle

-rckground:

The Jubilee party has introduced a bill in Parliament that seeks to amend a few sections of Kenya's electoral
law to fill in a lacuna, align the law to emerging issues around the fresh presidential election and address
is^sues raised by the Supreme Court judgment in its nullification ol the presidential election. Our review
of the amendment bill reveals the attempt by parliamenr ro secure without fail the holding of the election on
26th October 2017.

We wish to submit as follows:

Parliament's role in amending law is a constitutional mandate. Its roie is not fettered as regards
timing and neither does Parliament require any authorization to amend laws.

a) It is to be noted that some of the opposition rank challenging rhe current process of amending
the law had no qualms about doing the same in early 2017. when they not only overhauled
the entire constitution of commissioners of the IEBC. but introduced a new rafi of laws and
requirements with strict timelines for the conduct of the general eiections of 8th August 201 7.

b) Further the same opposition occasioned additional changes to rhe laws through filing a
plethora of legal cases. with the Iast and most impactfui on rhe law/procedure being rhe Maina
Kiai case whose judgement was deli'",ered 3 weeks to the eleciion.

2. Parliament's cunent actions are based on the Supreme Courts' observations olthe 2017 General
Election, and the recommendations in both the majority and dissenting opinions on the need to ensure
that there is clarity, simplicity and verifiability in the process of rransmission olpresidential election
results-

a) The Supreme Court (SCOK) was panicular that IEBC needed to define the complementary
system envisioned in section 44A, and elaborate exactly how it is to work.

b) Parliament lias also lound it necessary to define in exact ternls the intention ofsection 83 of
the Elections Act, so as not to leave the same open to misinterpretation. It is to be noted that the
same SCOK has since 2013 and in all other cases that came belbre it. inrerpreted section 83
to the effect that invalidation of an election cannot be underlaken purely on
qualitative considerations. However, in the 2017 perition. the SCOK decided to alter the



meaning olthe same section to argue the very opposite. The amendment seeks to cure this by

defining without a doubt the meaning of section 83 as intended.

3. Parliament is properly constituted for the purpose of enacting the bill as proposed. The fact that the

house has a majority ofJubilee members and alfiliate parties is not illegal. It is a reflection of the

people's will and their endorsement of the Jubilee agenda. No member of NASA has refused to be

swom in. resigned. or refused to take a salary.

4. There is nothing unconstitutional or retrogressive about the bills. It does not take away any rights or

freedoms. The provisions ofthe amendment are self-executing. No regularions are necessary.

5. The amendments do not impose any additional burden to IEBC as they only seek to simplify and

ease the management of elections while providing clarity in case there are challenges.

6. The Supreme Court Ruting in Raila Amolo Odinga & another v lndependent Electoral and

Boundaries Commission & 2 others [2017J eklr was the first opportunity to test the efficacy of the

negotiated law that foltowed the recommendations of the Joint Parliamentary Select Committee on t^,-

Matters of the Independent Electoral and Boundaries Commission.

7. In as much as global best practice does not favour making changes to election laws so close to an

election, the unique circumstances in Kenya, where an election has been nullified because of process

with reference to result. makes it necessary for these amendments to be undertaken in priority.

IEBC Act,
Section 6 and
the Second
Schedule

Chairperson must be a

lawyer of 15 years

standing
There is currently no
other lawyer in the
commission
ln the absence of the
Chairperson for any
reason, no other
Commissioner can act as

retuming offrcer for the
presidential election

Quorum is set at five
members

The amendment proposes that other
professionals including lawyers can be

appointed chairperson of the IEBC
II removes the risk of paralysis by allowing
the Vice Chair or in the absence of both Chair
and Vice, for a Commissioner to Act as ch
in line with good corporate govemanLL
principles on succession.
Amends quorum to t/z of the commissioners
present (rounding off lo 4) but no less than 3.

It ensures that at any point that the numbers
are less than the prescribed number, there shall
always be a quorum of % of the members
present, but in any event never less than three.
The amendment ensures that the decisions of
the commission are unanimous to avoid the
risk of intemal dissonance

I Justification for amendmentCurrent statusProposed
amendment



Election Act,
Section 29

Election Act,
Section
3e(r xc)

Provides for nomination
of presidential candidates
to be undertaken by
members of the
candidate's political
party.
Provides that nomination
lor independent
presidential election
candidates should be by
persons who are not
members of any political
party.

Provides for only
electronic Iransmission
of results of the
presidential election
Does not allow for a

failsale mechanism in the
event of failure tc have
electronic transmission

1. ...That to the extent that Section 29(I) oJ
the Eleclions Act No. 37 of 2016 requires
the persons who nominale a presidential
candidate to be members of the
cantlidate's polilical party, lhe section
conlravenes Articles 27(2) and (4) and
Article 137(1)(tl) of the constitution of
Kenya and is lherefore null and void lo
the extenl of the said inconsislency.

Amendment seeks to imPlement the

constitutional court's directive that found the

provision of section 29 unconstitutional
fbllowing the case of Petel Solomon Gichira
v Independenl Elecloral and Boundaries
Commission & another [201] eKLR. The
court had found the restriction in section 29

rvas unconstitutional and at para. 98 declared:

lhe extent of the said inconsistency.

Provides lor both electronic and manual
transmission ol results. Allows for the putting
in place of a complementary mechanism that
will facilitate veriflcation of results. but also

provides a failsate mechanism in the event of
failure of the eleclronic sysiem
Estabiishes and clarifies the complementary
system of transmission of presidential election
results in line with Supreme Coun
recommendation
The arnendmenl confirms that in the event
there is a discrepancy between the

electronically ti:ansmitted and manually
transmitted resuits. the manually transmitted
results shall prevail. This assures that the
electronically transmitted information is

verifiable through a comparison with the
manual documentation as part of the

2. ...That to the extent that Section 29(2) of
the Elections Act No. 37 of 2016 requires
the persons who nominate an
independenl presidential candidale sholl
not be members of any political party, the
section contrdvenes Articles 27(2) and (a)

and Article 137(l)(d) oJ the Constitution
of Kenyo and is therefore null and void lo



Elections Act
Section 44

Establishes an integrared
electronic electoral
system for biometric
voter registration,
electronic voter
identification and

elecrronic transmission
of results.
Provides for the
Commission to develop a
policy on the progressive
use of technology in the

accountability circle. Further, it elevates the
place of the manual documentation which is a
reflection of the manual vote of which the

election is based.

The amendment ensures that any failure to
transmit or publish the election results in an

electronic format shall not invalidate the result
as announced and declared by the respective
presiding and returning officers at the polling
stalion and constituency tallying centre,

respectively. This ensures that the sanclity of
the vote is protected, and that a failure to
transmit the information does not invalidate
the voter's will as expressed in the ballot.
The amendment provides tbr the
Commission's publication of intbrmation
through livestreaming of results as announced,
but which results as published are not to l
deemed as the basis for declaration. Th.'
provision facilitates transparency, by ensuring
that the information from the very basic
polling station:
i. Can be tracked as being correcrly

reflected by the voters in each polling
station

ii. Allows the National Tallying Center,
observers. media and the public to
keep track of the announcements and
:allies at each srep ofverification

iii. Reduces the public anxiety of waiting
for the coiiated results

iv. Enhances the overall integrity of the
process

The amendment does not alter the provisiol,-
in subsection 44(l), (2), (3) and (4).

Consequently. the Act retains the integrated
electronic electoral system as is; retains the
requirement for a policy on technology;
relains the requirement for procurement of rhe

technology as provided.
Deletes subsection (5) and (6) which
unnecessarily repeals provisions on
regulations. which are already anticipated in
section 109 of the Act. II however does nol
repeal the already existing technology



Elections Act,
Section 83

electoral process.
Requires the
Commission to procure
the technology at least
one hundred and twenty'
days before the election
Requires the
Commission to make a

wide ariay of regulations
for the technology
Establishes a technical
committee to oversee the
adoption of technology
in the electoral process
and impiement the use of
such technology.

Provides that invalidation can be 
I

either due to qualitative errors
OR quantitative errors

(Section 83 - No election shall
be declared to be void by reason

of non-compliance with any
written law relating to that

i election if it appears that the
election was conducted rn

accordance *'ith the principles
Iaid down in the Constitution
and in that written law OR that
the non-compliance did not
affect the resuh of the election)

regulations which will be deemed regulations
under section 109

Deletes subsection (7) whose application is

redundant as the first elections under the

section have already been held
Deletes subsection (8) which had established
the Elections Technology Committee which
was declared unconstitutional by the High
Coun in Kenneth Olieno v Attorney General
& another [201] eKLR in which the court
declared that ' . . .We Jind and do hereby
declure thol section 44(8) of the Eleclions
Act,20II, that provides fot the establishment
of a technical commitlee comprising relevant
agencies, instilulions or stakeholders as

IEBC may consider necessary lo oversee the
adoption dnd implementotion of technologt
in the electoral prucess, violales Articles 88
and 249(2) of lhe Constitution, ond is
t h erefio re u nco n st it utional."

Amend;nent proDoses to replace the word

Creates harmonr' in the interpretation ol
Section 83 so that any election coun is clearly
guideC on the considerations to apply when
seeking to invatioate an election i.e. both
qualitative and quamitative considerations
Ensures that tecirnicai considerations do not
overricie the substance oi the vote (upholds
rvili of the people)
it requires invalida:ion of an election to be on
the basis of an assessment ol the totality of all
the electoral processes including registration,
voting, counting. iallying, transmission and
announcemenl - and not one ofthe eight or so
processes.

Introduces a re-einphasis of the current
provision of seciion 72 of the Interpre:ation
and General Provisions Act, that ''a form
prescribed by this Act or tlre reguldlions
made thereunder tldlJtgl-bLwiLbt-Igwat
of a devialion fiom the reouirements of thal

calculaled lo mistead".

Section 864 New rovlslon Gives effect to Al1. i 3 8( I )



Adr.lresses uncertainty of conducting a fresh
election
Detines who the candidatcs in a tiesh election
will be in line wi:ir SCOK 2013 decision
Defines the nrechanisnrs for managing a fresh
eiection

Election
Offences Act

Enhances the penalties fbr wilful or deliberate
failure to sign eiection documents. or f-alsifics
election documents by a presiding or returning
officer to five years
Specities with claritl' critical election off'ences
committed by presiding and retuming olticers
Raises ;he proti ic/c:'iticality of the lole played
b1 prcsiding an.: .c:urning officers
PrcDoscs thc uu.etion ol' the reslriction on
governinent adve,'tising in line with An. 35 on
Access to Inforn-ri,ion

WE therefore append our signatures in full support of the aforesaid amendmcnrs. Dared today 4tl' October. 2017

Endorsed by
NAIROBI BUSINESS COMMUNITY
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REPUBTIC OF KENYA

IN THE HIGH COURT OF KENYA AT NAIROBI

CONSTITUTIONAT & HUMAN RIGHTS DIVISION

PETITION NO. 159 OF 2OL7

lN rHE MATTER oF: ARTICLES 22(1) & (2Xc) AND 2s8(1) & (2Xc) oF THE coNsTlTUTloN

IN THE MATTER OF: THE ATLEGED CONTRAVENTION AND VIOLATION OF THE NATIONAI.

VALUES ANO PRINCIPI-ES OF GOVERNANCE ENSHRINED IN ARTICTES

L;2;3l[l; Lolzl;2271Ll,,232; AND 259(1) OF rHE CoNSTITUTION

IN THE MATTER OF: THE ALTEGED VIOTATION OF RIGHTS AND FUNDAMENTAL

FREEDOMS UNDER ARTICLES 24, 27, AND 47 OF THE CONSTITUTION

IN THE MATTER OF: THE ALTEGED VIOLATION OF SECTION 17 OF THE ETECTION LAWS

(AMENDMENT) ACr (NO. 36 OF 2015), AND SECflONS 102, 103 AND

104 OF THE PUBTIC PROCUREMENT AND DISPOSAL ACT 2015

IN THE MATTER OF: THE LEGAT AND CONSTITUTIONAL VATIDITY OF ALTERING THE

KENYA INTEGRATED ETECTIONS MANAGEMENT SYSTEMS BY

REMOVING THE VOTER REGISTRATION COMPONENT

IN THE MATTER OF: THE I-EGAL AND CONSTITUTIONAT VATIDIW OF THE DIRECT

PROCUREMENT OF THE KENYA INTEGRATED ETECTIONS

MANAGEMENT SYSTEMS

IN THE MATTER OF: THE ALTEGED CORRUPTION AND UNFAIR TRADE PRACTICES

LEADTNG TO THE CANCELLATTON OF TENDER NO. tEBCl32l2Or6-

05 0c1 2011

AT
lsNN IFVIE

IO

E01,
o

EoogRIC
1I

2Ot7: SUPPLY, DE , TESTING,



i tI
',i{r._

COMMISSIONING AND SUPPORT OF THE KENYA INTEGRATEO

ELECTIONS MANAGEMENT SYSTEMS (KIEMS)

IN THE MATTER OF: COMPROMISED PROCUREMENT REI-ATED TO ELECTIONS AND ITS

IMPACT ON THE INTEGRIW OF THE EI.ECTORAT PROCESS

IN THE MATTER OF: THE ALLEGED ABUSE OF THE PRINCIPTE OF ECONOMY IN THE

PROCUREMENT OF THE KENYA INTEGRATED ETECTIONS

MANAGEMENT SYSTEMS

BETWEEN

wycLtFF KEN tucwtLt..... .....lsr PErlrloNER

REUBEN KIDIMA MU1AM4.......... 2NO PETITIONER

3iO PETITIONER

4IH PETITIoNER

S PETITIONER

6TH PETITIONER

HEZRON MOMANYI OM8ATI,.,.........

PETER SIMIYU MUKOYA...........

HANNAH WANGUI MUGO...........

- VERSUS -

INDEPENDENT EIECTORAt AND BOUNDARIES COMMISSION RESPONDENT

AND

SAFRAN IDENTITY & SECURIW COMPANY INTERESTED PARTY

PETITIONER/APPTICANT WRITTEN SUBMISSIONS

The matter before thrs Honourable court tnvolves an apphcatton filed on the 19th Day of Aprrl

2017 by the Petrtioners/Apphcants seeking orders that:



1. THAT this application be certified as urgent and fit to be heard forthwith, and be

$anted ex-porte, and in priority to any other matter herein.

2. THAT pending the inter-pdrtes hearing and determination of this application

and/or the petition herein the Honourable Court be pleased to issue a

conservatory order suspending the respondent's decision to single source or

directly procure the Kenya lntegrated Elections Management Systems (KIEMS)

from the interested party.

3. THAT pending lhe inter-portes hearing and determination of this Application

and/orthe Petition herein the Honourable Court be pleased to issue a temporary

order of prohibition prohibiting the respondent from proceeding to sign a

contract with the interested party to give effect to the respondent's decision to

single source or directly procure the Kenya lntegrated Elections Management

Systems (KIEMS) from the interested party.

4. THAT pending the inter-portes hearing and determination of this Application

and/orthe Petition herein the Honourable Court be pleased to issue a temporary

order of prohibition prohibiting the respondent, whether by itself, or any of its

employees or agents or any person claiming to act under its authority from

proceeding to give effect, in any way whatsoever, to the respondent's decision to

single source or directly procure the Kenya lntegrated Elections Management

Systems (KIEMS) from the interested party.

5. THAT pending the inter-partes hearing and determination of this Application

and/or the Petition herein the Honourable Court be pleased to issue an interim

order requiring the respondent to produce the following documents for

inspection by the Court:



a The rnterested party's onginal brd in Tender No. \EBC|32/2O16-2O77'.

Supply, Dehvery, lnstallatron, Testing, Commissronrng and Support of the

Kenya lntegrated Elections Management Systems (KIEMS);

b. The tender document which ts the basis of the direct procurement and

the tender bid submitted by the rnterested party.

The report of the od hoc evaluation commrttee whrch neSotiated with the

interested party;

d. The tender includrng the mandatory certrftcates and documents, demo samples,

technrcal lrterature and specrfications submitted by the interested party ln both

the cancelled KIEMS Tender No. IEBC/3212O76-2OL7 and also the NEW tender

(excluding the voter regtstratton component) and the respective technical

evaluatron reports rn the latter case for the tender as well as the demo sample

submitted by the tnterested party;

Approvals for the direct procurement made under the Public

Procurement and Drsposal Act 2015 and also the report submltted by the

respondent to the Drrector General, Pubhc Procurement Regulatory

Authoflty for undertaking the direct procurement through single sourcing.

f. The demo samples and technical brochures submitted in the Tender No.

lEsc/32/2o75-2017 by all the bidders and at least rncluding the interested party,

GEMALTO, SMARTMATIC and INDRA,

g. The respectrve bid evaluatlon reports, including the correspondlng technlcal

evaluatron reports rn respect of the tender and demo sample submitted by the

tnterested party for the NEW tender against which it was invrted to tender via

c

e



direct sourcing and a copy of the resultant contract ,if any, entered into by it and

the respondent.

6. THAT the petitioners be allowed to serve the interested party through its

representative's email address at flancois.rothenburrer@safranfrouD.com and

by registered mail or by courier at Safran ldentity & Security Company, 11

Boulevard Gallieni, 92130 lssy-les-Moulineaux, FRANCE.

7. THAT consequent to the grant of the prayers above the Honourable Court be

pleased to issue such further directions and orders as may be necessary to give

effect to the foregoing orders, and/or favour the cause of justice.

8. THAT the costs of this application be provided for.

BACKGROU D

The Respondent herein (IEBC) has been sued herein on allegations that, in order to single source

the interested party to supply the same, the respondent colluded with the interested party to

frustrate TENDER NO. IE 32120l6-20t7 : Supply, Delivery, lnstallation, Testing, Commissioning

and Support of the Kenya lntegrated Elections Management Systems (KIEMS).

The lnterested Party - SAFRAN IDENTITY & SECURIIY COMPANY - is a company incorporated

under French law and domiciled in France. The company has been enjoined herein on alle8ations

that, in order to be single sourced to supply the same, it colluded with the respondent to frustrate

TENDER NO. rEBC/32l2015-20 l7l Supply, Delivery, lnstallation, Testing, Commissioning and

Support of the Kenya lntegrated Elections Management Systems.

BACKGROUND

On the 15th of December 2016 vide TENDER NO. I 32l2015-2017 the Respondent invited

sealed bids from eligible candidates for the procurement of Kenya lntegrated Elections

Management Systems (KIEMS) which includes Biometric Voter Registration, Voter ldentification,



Electronic Results Transmission and Candidate Regrstratron Systems. ln its obJectrves of the

proposed system provided in its tender, the IEBC states

"The system to be deployed shall be simple, tronsporent, secure, verilioble, relioble and highly

ovailoble during votet reEistrotion, condldote rcgistrdtion for elections, voter verilicotion ond

rcsults trunsmission. The specific obiectives of the system sholl include the lollowing-

7. The biometric registrotion ol eligible voters.

2. The biometric ve licotion of rcgistered voters.

3. The eledronic transmission oI election rcsults.

4. The mdnogement ol candidotes for the elections."

However, on 28th February 2077, lhe Respondent vtde termtnatton letter Ref.

IEBC/PROC/10/Vol.U2ll7 /I2O, notifred all bidders that it had termrnated the tender on the

followrng grounds:

. Operotion ol ldw: the Electrcn Law Amendment Act 2016 require thot the

technology should be n ploce by 10 April 2017 for preporotrcn of the Generol

Electrcns. Further, the Commtssion must hove the technology n ploce by end

of Morch 2077lor use on 70 Moy 2017 os perthe low. The Commisston wtll not

be oble to execute rts mondote under the current tender.

. Substantol technologicol chonge: The Commissrcn congdered thot the scope

of technology requirements hod chonged following the recent conclusron of the

moss voter registroton dnve. The reqwrement Jor voter registrotion module

w l only be relevont ofter the next boundory deltmttotrcn exercise n the yeor

2020. Therelore, the comm6son considered thot there would be no volue lor

money to reton the voter reEstration component tn KIEMS ot present.



To challenge the cancellation, one of the bidderc, AVANTE INTERNATIONAL TECHNOLOGY filed

Application No. 19 of 2077, Avonte lnternational Technoloav vs. tndependent Electorol and

Boundories Commission in the Public Procurement Administrative Review Board (hereinafter,

"the PPARB") which thereafter dismissed the said termination letter and reinstated the tender.

The Petitioner herein challenges the reasons given in the termination letter citing the following

reasons:

1. The Respondent cannot rely on the reason of tight timelines, since all the potential and

possible bidders, including the interested party, had participated in the said tender, and there

was no other vendor known to the IEBC which could possibly have had the product available

to meet the deadline.

2. The petitioners posit further that the second ground, of altering the scope of the technology

requirements by removing the voter registration component, is moot as in the KIEMS device,

which is basically a biometric lD tablet, the voter registration module is already a component

of the hardware and does not fundamentally or substantially alter the technology since the

voter registration function is basically software related in terms of capturing and saving the

voter's data on the device and would not have affected the cost or delivery timelines in any

way. And in fact it would have been prudent to include the voter registration component for

future use rather than opting for procurement of a fresh device later on to carry out this

function.

3. The petitioners posit further that it is also not true lhal "The requirement for voter

registrotion component will only be relevont ofter the next boundory delimitotion exercise in

the yeor 2020" because Article 82(1)(c) of the Constitution requires "the continuous

registration of citizens as voters." ln fact, Section 5(1Xa) of the Elections Act 2011 as

amended by Section 3 of the Election Laws (Amendment) Act, 2O77 provides for the

continuous registration of voters excepl "(o) in the cose of o generol election or on election

under Article 138(5) of the Constitution, between the date of commencement oI the sixty doy

period immediotely before the election ond the dote of such election."



The petittoners reiterate that the respondent's purported and arbrtrary alteration of the KIEMS

for purpose of adopting a drrect sourcrng method ln favour of the rnterested party, is a nullity rn

law ob ntt@ snce Parliament, at section 44(1) of the Election Act 2011, as amended by section

17 of the Election Laws (Amendment) Act,2075, "estoblished on inteEruted eledronic electotol

system thdt enables biometric voter, registration, electronic voter identification ond cledronic

tronsmission of resurts."This requrres the IEBC to procure an integrated device with the following

three fu nctiona lrties: biometric voter istration electronic voter verification. and electronic

results transmlsglolD. The IEBC does not have the drscretton to drop any of the functionalities and

depart from the prescription of the KIEMS which is rn law. Further and in particular:

fha Datirinrrai(/ Annl nts

The Petitioner based hrs applicatron on the grounds that:

1 The direct procurement by the respondent of the KIEMS from the interested party ls laced

with breaches of the law as the respondent has acted arbitrarily, caprtciously, oppresstvely

and u nfarrly.

2. The direct procurement by the respondent of the KIEMS from the rnterested party ts a nullity

in law ob ,n,t,o to the extent that the system being procured does not have the btometric

voter reEstrotion component yet Sectron 17 of the Electton Laws (Amendment) Act (No. 36

of 2016), which amended Section 44 of the Elections Act 2011, states,nter olia as follows: (1)

Subject to th$ section, there is estobltshed on ntegroted electrcnic electorol system thot

enobtes biometnc voter registrotion, electronic voter identiltcotrcn and electronrc

tronsmission of results.

3. The respondent has deliberately vrolated Section 17 of No. 36 of 2016 by removing the voter

regrstration component from the KIEMS.



4. That the respondent has acted unlawfully and illegally and in contravention of Section 17 of

the Election Laws (Amendment) Act 2016 by altering the integrated electronic electoral

system that enables biometric voter registration, electronic voter identification, and

electron ic transmission of results.

5. The respondent's decision to alter the KIEMS, by removing the voter registration component,

is ultra vires the Constitution and the Elections Act.

6. Whereas the respondent justifies the direct procurement on the basis of urgency and

compatibility, the reasons given by the respondent for the single sourcing are not convincing.

7. Vide its Press Statement of 5th April 2017, the respondent informed the public that the

interested party has undertaken to deliver all the 45,000 kits in time for testing and

certification 60 days before the elections, being by 8th June 2017.

8. Given that the deadline for the interested party to make deliveries is the 8th June 2017, being

60 days to the elections, there is no emergency justifying the rush to directly procure the

KIEMS by single sourcing fit rom the interested party.

9. The Press Statement of sth April 2077, has given awaythe lies in the respondent's earlier

communication (i.e., the cancellation letter of 28th February 2077, the termination letter of

2 Lst March 2OL7 , and the Press Statement of 24th Ma rch 2017), that the rush to procu re was

justified the Elections Act 2016, which requires the technology to be in place by 10th April

2017, being four months to the election date. However, the respondent then contradicts this

by stating, in both letters, that the technology must be in place by the end of March 2O77, for

use on 10th May 2017 as per the law.

10.The petitioners/a pplicants is aggrieved that in its Press Statement of 24th March 2017, the

respondent states falsely that "the Commission will use the Kenyo lntegrated Elections



Monogement System (KIEMS) for the August 8h electrcns os provided for in the low," Yet n

the cancellatton and termrnatron letters it is clearly stated that the Commissron had removed

the voter registration component from the KIEMS.

11.On 23'd March 2017, or thereabouts, the respondent announced that drscusstons had been

concluded and the tender had been awarded to the tnterested party through dtrect

procurement (single sourcing), whrch development is rndicatlve of the staggerrng fact that

discussions between the respondent and the interested party (a bidder rn the KIEMS tender

who had already been disquahfred) had been on-going secretly during the technical and

financral evaluatron stages of the tender, since thts was finalrsed on 21st February 2017.

12.The rrght to access information rs also enshrined in the Fair Administrative Action Act 2015,

which allows information to be sought and supphed at any stage before and durrng

proceedrngs. For completeness and the avoidance of doubt, Sectlon 6(1) of the Act provrdes:

(7) Every person moterially ot adversely offedcd by ony odministtdtive action

hos o right to be supplied with such informotion os may be necessory to

fdcilitote his or her application for on oppeol or review in occotdonce with

section 5.

'1 3. The direct procurement is rtself has been carfled out rn a manner that is violative of Sections

102, 103 and 104 of the Public Procurement and Asset Disposal Act, 2015, grven that:

There rs no valid basis in law or fact for the respondent's decision to select the

rnterested party as the only brdder which had the devices and could meet the IEBC'S

stnct timelrnes for delivery of the KIEMS by 8th June 2017. There still ts ample trme to

comply wrth sections 102, 103 and 104 of the Act.

b. The issue of the quoted pnce by the bidder who was successful at the technlcal

evaluatron stage, GEMALTO SA, berng outsrde the respondent's budget llmlts should

a



c

not anse. The respondent ought to have requested GEMALTO SA to submtt a fresh

offer rn line with the new specifrcatrons under direct procurement, srnce rt had already

offered a technically complant brd.

Srnce the financral brds of other bidding frrms including the tnterested party were not

opened and prrces compared, the petitioners wonders how the respondent got to

know that the interested party could supply withrn its budget provisions, unless the

brdding process was a sham that had been compromrsed by secretive insider dealings

between the respondent and the interested party.

d. Other bidders who were on a better footing than the tnterested party, having been

disquahfied on fewer grounds than the interested party (as indrcated at Table 2, on

page 5 of the Tender Evaluatron Report), ought to have been constdered before or on

equal footrng wrth the interested party. The two brdders (Brdder No. 87 (Smartmattc

lnternational Holdrng B.V), and Brdder No. 810 lndra Srstemas SA), who are UNDP

recognised and approved world leaders specralsed in providrng electron technology

solutrons of the type the respondent was seekrng via the KIEMS, outperformed the

rnterested party and ought to have been rnvrted to provrde therr offers for srngle

sourcrng / restricted tendeflng / quotations as appropnate. At the very least therr

financral bids ought to have been opened along wrth that of the rnterested party, and

the prices quoted compared to see what each bidder had quoted and to ascertain if

they fell within the budgetary allocatrons and to determine rf they were lower than

that offered by the interested party. ln all farrness, and rn the sprnt of protectrng the

public interest through competitive procurement, they ought to have been invited to

bid for the direct procurement say through restricted tenderrng as per the revised

tender specification (i.e. excluding the voter regrstratron component) and also

confirm the pnces they offered rn the tender.



e The excuse by the respondent that the interested party was selected owing to

compatrbrlrty of the devrces wtth the exrsttng BVR system supplred by the tnterested

party is dehberately fraudulent srnce accordtng to the Evaluatton Report (at item 81

on page 18, and rtem G1 on page 22 of the report) GEMALTO also offered a fully

comphant solutron where the system they offered seamlessly integrated with the

current BVR. Further, the issue of compatrbilrty did not come into play ln case of the

EVID devrces supplied by FACE TECHNOLOGIES for use at the 2013 general electrons,

so the IEBC cannot Just have the luxury of assuming that the other bidders, rncluding

world leaders like INDRA and SMARTMATIC, were offenng non-compltant devrces!!

f. ln order to ascertarn the competttiveness of the bid submitted by the lnterested party

vis a vrs those submrtted by the othertwo bidders (i.e.SMARTMATIC and INDRA) therr

frnancral brds ought to be opened to make a fair assessment and comparison of the

respectrve offers for the onginal KIEMS devtce so that, if the offers fell within the

respondent's budget limits, then rt would make more sense to procure the same from

the lowest priced bidder offertng a compliant KIEMS whtch met respondents dehvery

trmelines without having to resort to calhng for a fresh tender process and excludlng

the voter regrstration component. As SMARTMATIC had already conftrmed lts bid

pflce of USS 35.58 milhon ( equivalent to K.Shs. 3,575,040,000/= 6 exchange rate USS

= K.shs 103/- and which amount falls withrn the IEBC budget ot K.shs. 3.9 brllion) and

which is much lower than the award prtce of USS 39'964,a2/= made to the lnterested

Party rn the KIEMS tender vide rts letter of 29th. March, 2017 and rf necessary INDRA

could have been asked to also conftrm tts btd price though srnce SMARTMATICS tender

offer fell well wrthin the IEBC budget rt may not have been necessary to request

INDRA to confrrm rts brd price or even to conduct the restricted tender exercise if was

not feasrble to do so due to time constratnts.



g. To make matters worse, the respondent unfortunately and blatantly ignored the

letter dated 29th March 2017, from SMARTMATIC to the respondent, stating that

SMARTMATIC's offering for the KIEMS and its end to end solutron was fully comp|ant,

its bld prlce of USS 35.68 mrlhon was wrthin the IEBC budget hmrt of Kshs. 3.9 bilhon,

and that it could deLver wrthrn the IEBC timellnes.

h. Similarly, the respondent also rgnored the letter addressed to rt dated 22nd March,

2OL7, lrom GEMALTO challengrng the Brounds for termrnatron of the KIEMS tender

and seeking to provrde an offeflng rn accordance with the new revrsed requrrements

which shows bad farth and lack of transparency and openness on part of the

respondent and demonstratrng that it was adamant on procuring the systems solely

from the interested party.

The respondent has not made public the revrsed specifrcatrons for the NEW tender

agarnst whrch the interested party was invrted to bid and same has not been

compared and evaluated against the brd it made in the KIEMS tender. Further, the

demo samples of the rnterested party have not been compared to those of other

brdders. Doing so at least rn case of the two brdders (SMARTMATIC and INDRA) would

easrly have enabled the respondent to determrne the suitability of the devrces offered

for the intended purpose and allowed rt to identrfy and select the lowest pnced

vendor offerrng a comphant KIEMS for consideration of rts offering

The respondent has not made public the revised tender specificatrons for the NEW

tender agarnst which the interested party was ostensibly tnvited to bid and the same

offering has not been compared and evaluated agarnst the bid rt made rn the KIEMS

tender. Further, the demo samples of the interested party as submitted in the KIEMS

tender have not been evaluated and compared to those of other brdders especially

the two recognised world leaders (INDRA SMARTMATIC) and who are provrders of

the election technology as sought by the respondent and at the very least preference



and priority should have been given to SMARTMATIC INTERNATIONAL HOLDINGS BV

which in rts above mentroned letter had fullycommitted to provrde the within the set

timehnes an end to end totally comphant KIEMS solution and within the respondent's

budgeted allocatron and on its own without relyrng or rnvolvrng any other thrrd partres

or partners for provrding any of the three components makrng up KIEMS and further

based on rts world wrde experrence in this field of election technology ought to have

been favourably considered by the respondent as rt enhanced ( placement ) of trust

and relia bility of the solution offered and which made it a front runner in case of dtrect

procurement rather than the respondent selectrng the rnterested party ( whtch

understandably does not have an end to end KIEMS solutron). Doing so would easily

have enabled the respondent to determrne the surtability of the devrces for the

intended purpose and allowed rt to rdentify and select the appropnate vendor(s) for

consideratron of their offerrngs.

k. The interested party has no expenence of rts own rn havrng developed or provrded

the Electronrc Results Transmrssion System, and the Candidate Management and

Election Management systems whrch are critrcal components of the KIEMS necessary

for conducting a credrble , lree , fatr and transparent election process and the

respondent has not drsclosed the detarls of the provrder of these proJect components

.The apphcant reasonably suspects it to be SCYTL (of Spaln) , a company whtch has

litigatron rssues hnking it to mal-performance and unreliabrlrty its election technology

supplied rn several countries, includrng ECUADOR. The applicant demands that the

respondent and the interested party be put to strict proof on the bona-fides of the

said components of their rmpugned transactron. The applrcant demands that the

respondent and the interested party be put to stnct proof on the bona-fldes of this

component of therr rmpugned transactron.

1 4. The petitioners demand that the respondent be put to stnct proof on the bona-frdes of its

decrsion to lockout other quaLfied brdders and especially the front runner , namely,



sMARTMATIC TNTERNATTONAL HOLDINGS BV from makrng offers to be consrdered for drrect

procurement and rts failure to even to lts tender offer for the fully compliant KIEMS,

tncluding the Biometnc Voter Registration component as narrated ln its letter of 29th.March,

20L7.

15.The petrtioners are also aggrteved that, contrary to the law and the princlples of natural

Justrce, the rnterested party and its partner/colla borator, namely, SCYTL were lnvolved in

developrng the specifrcations for TENDER NO. lEBCl32l2O16-2017 as was alleged and

demonstrated by, Mr. Jackson Nduatt, Director of the Applicant, namely, DITTEL [TD., while

adducrng evidence during the hearing of its Appeal No 110 of 2015 lodged before the Appeals

Board and which demonstrated the llnks between these two frrms and also further as per his

Affidavit showrng the tnvolvement of the interested party rn tender specifications and the

scenario was a repeat of the manner tn whtch the interested party had done so srmilarly in

case of the procurement of the BVR ktts as per the Spectal Audrt Report.

16.The petittoners are aggneved further that rt was recently confirmed by the respondent that

the Biometric Voter Regtster developed by the rnterested party using rts AFIS solution whtch

was supposed to detect duplicate voters ( by a process of de-duplcatron ) contalned errors

includrng multiple regtstrattons, pointing to the fact that the rnterested party failed to dellver

on its mandate in 2013.

'1 7. The paper trail su pportrng this petitron points to the fact that the entrre procu rement process

was manlpulated and rrgged from the very begrnnrng to culmrnate in an artrficial crists that

would then be used to lustrfy the single sourcing.

18.The petitroners are aggneved that alleged corrupt bustness practices involving the

respondent and the rnterested party made it rmpossible for other brdders to have a fair

chance in the tender.



1 9. The matter is also extremely urgent grven that the general electrons are set for 8th August

2015 and, as held by thrs Court (Odunga J.) at paragraph 195 of its decrsron tn Reoublic v

lndepe ctoroI ond Bounddries Commission & dnother Ex Parte Coolition for Reform

and Democrocv & 2 othefs 1207 7 eKLR

event. All the processes leoding to the electrcns ore subject of scrutny ond moy well be

grounds for nulliltcotion of elections. Therelore to avoid such on eventuoltty, the preporotions

leoding to the elections must meet the mmtmum stondards orticuloted in Article 81 of the

Constitution thot election system must be free ond fair; tronsporent; ond admnstered in on

tmportol, neutrol, efficient, occurote ond occountoble monner."

20. At paragraph 797 inin Rcoublicv tndependent Eledorol and Boundories Commission lsurral,

the Court held that, "...Article 227 of the Constituton prowdes the mintmum threshold when

tt comes to public procurement ond osset dBposol. Being the mnimum threshold, the storting

pomt must necessonly be the Constitutrcn. Any procurement must therefore, before

constdenng the requirements n ony leEslotion, rules ond regulotrcns, meet the constttutionol

threshold of forrness, equty, transporency, competittveness ond cost-effecttveness. ln other

words ony other stipuloton whether n on enoctment or tn the tender document con only be

secondory to the sotd Constttutonol dtctotes."

21 . The Court also held at paragraph 203 that, "ln my view, whereos public interest B o foctor to

be considered by the Court in arnving ot tts decisrcn, where the olleged publrc nterest is not

lounded on ony legol provision or principle ond runs controry to the Constttution ond the low,

such percerued public interest will not be upheld by the Court. Under Article 10 of the

Constttution, oll Stote orgons, Stote oflicers ond oll persons tosked wfth mter olio the mokng

ond tmplementotion of public poltcy deasrons ore bound by the ndtrcnol volues and principles

of governonce one of which rs the rule of low. Consequently, ony alleged public policy or

interest thot is controry to the rule of low connot be upheld."

. elections ore o process os opposed to o one off



22.The mateflal placed before the Court confrrms that the respondent has acted arbitrarlly,

capnoously, oppressively and unfa lrly.

23.Thrs Honourable Court is enlorned to hold the respondent accountable by restraining or

curbtng arbitranness, checking abuse of power and generally enhancing the rule of law tn

government business and other public entltles.

24.Orderingthe discovery and productton of the documents rs also provided for under Section

24 of the Government Proceedings Act (CAP. 40), as follows:

(1) Subject to ond n dccordonce with rules of court,

(a) n ony civil proceedngs in the Hryh Court or o subordinote coutt to

whtch the Govemment is o porty, the Government moy be required by

the court to moke discovery of documents ond produce documents lor

tnspectrcn; ond

(b) in ony such proceedtngs os oforesoid, the Government moy be reqwred

by the court to onswer interrogotortes.

Resoon nt's case

The Respondent on the other hand, vrde the replying affidavit of Ezra chiloba sworn on the 15th

day of May 2017 and filed on the 16th day of May 2017 exphcitly denres the allegations made by

the Petrtioners/Applica nts. Curtously, the Respondent does not deny the statements of facts as

adduced by the Petrtioners/Apphcants rn their Apphcation. The Respondent admrts that it has on

numerous occasions been challenged by potentlal brdders due to thelr mlshandllng of the

tendering and procurement process.



The Respondents also blame the PPAR Board's rssuance of suspensron orders for the failure to

meet statutory mandated timelines. The Respondent also contends that the change tn

specifrcations of the tender was altered srnce voter registratron had already been carried out and

hence rendered superfluous. The Respondent however does not disclose why the same is the

case stnce the voter registration exercises would be needed rn future electoral processes and the

same came attached by other bidders rn the same process. Also note that when IEBC lssued the

tender to procure KIEMS wrth a closrng date of 9th.January, 2017 it was fully aware that the mass

voter registratron exercise was to be commenced on January, 76, ZO77 and to end on

l4th.February, 2017 and therefore rt was evident that the KIEMS to be procured against TENDER

NO. lE BC/32/2015-2017 would not have been avarled wrthin thrs perrod as tender evaluatton (

allowing 3O days ) rt would not have been completed unttl gth February, 2017 and then time would

have to be given for notifrcatron of award, then another 14 days to allow for any Request for

Review, then 14 days for hearrng and gettrng a ruling of the PPARB in case of a Request for Review

, then allow at least 5 weeks for manufacture and delivery of the KIEMS - and therefore the

earhest the KIEMS could have been procured would be under rdeal conditions would be around

13 weeks from the tender closrng date and that would mean 14th.Apnl, 2017 and whrch was far

beyond the expected date of completion of the mass voter registration exerclse. Hence, this

clearly shows that thrs pornt of substantral change of technology was rnvalld and one can tnfer

that this was a ploy to enable the interested party to dehver as a lower pnce the modified KIEMS

that excluded the voter registratron component rnstead of one it tendered for in the cancelled

KIEMS device.

The Respondent also admits that the top brdder was Gemalto SA and that following thetr lawful

success in the tender exerose, the Respondent proceeded to cancel the tender and opted for the

less successful btdder I e the interested party through a direct procurement process The reasons

set out by the Respondent in therr Affidavtt include that the Respondent would not be able to

meet the operattonal and legal timellnes. lt is unclear how the cancellatron of the tender would



aid in fast tracking the process and why the Respondent opted for the interested party instead

of Gemalto SA.

The Respondent also admits to having prior contractual relationships with the interested party

with regard to the electoral process. The Respondent seemingly blames the use of different

vendors du ring the 2013 elections for the problems faced on election day. The Respondent claims

that integration of new systems with the exasting system would take too much time. lt is unclear

why the same was not considered during the tender specification process and why they bothered

to have a tender in the first place. This response shows a clear bias towards the interested party.

The Respondent also alleges that the Petitioners/Applicants cannot challenge the decisions of

the pubtic Procurement Administrative Review Board through a Petition. lt is unclear why and on

what grounds the Respondent presumes that the matter before this Honourable Court is an

appeal. The Applicants herein have every right to approach the Honourable court for the

enforcement of their rights and in the interest of the public.

ISSUES FOR DETERMINATION

1. ls the removal of biometric voter registration component legal with regards to the rule

in section 17 of Election Laws (Amendment) Act (No. 36 of 2015).

2. Was the single sourcing of the interested party legal in the circumstances?

3. Should the tender process be invalidated in the circumstances?

ls the removal of the biometric voter registration component legal with regards to the rule in

section 17 of Election Laws (Amendment) Act (No. 35 of 2016), which amended Section 44 of

the Elections Act 2011, states inter o/ia as follows: (7) Subject to this section, there is estoblished

on integruted electronic electorol system thot enobles biometric voter registration, electronic

voter identilicotion dnd electronic tronsmission of results.

The law in section 17 of Election Laws (Amendment) Act (No. 36 of 2015), which amended

Section 44 of the Elections Act 2011, states inter olio as follows: (7) Subject to this section, there

is estoblished on integrated electronic electorol system thot enobles biometric voter registrotion,

electronic voter identilicotion ond electronic trdnsmission of results. By removing a critical



component such as voter identifrcation, the Respondents rn thrs case were rn clear violatron of

the law. While the Petitroners are fully aware of the gravrty of the matter before the court, they

also wish to bring to the awareness of the court that laws are not meant to be applied selectively.

Vide their termrnation letter dated 28th February 2017, Ret. lEBc/PRoc/lo/Vol.Ll2ol7/12o, the

Respondent notified all brdders that it had termrnated the tender on the followtng grounds:

. Operotion of low: the Electrcn Low Amendment Act 2016 require thot the

technology should be n ploce by 10 Aprtl 2017 for preporotion of the Generol

Electons. Further, the Commrssion must hdve the technology in ploce by end

of Morch 2017 for use on 70 May 2077 os per the law. The Commisston will not

be oble to execute tts mondote under the currcnt tender.

. Substontiol technologicol chonge: The Commrssion constdered thot the scope

of technology requirements hod chonged lollowrng the recent conclusion ofthe

moss voter registrotion drive. The requirement lor voter registrotion module

will only be relevont ofter the next boundory deltmttotion exercise n the yeor

2020. Therefore, the Commission constdered thot there would be no volue for

money to reton the voter registrotion component tn KIEMS ot present.

To challenge the cancellatron, one of the bdde,s, AyANTE INTERNATTONAL TECHNOLOGY filed

Application No. 19 of 2077, Avdnte lntemotional Technoloov vs. lndeoendent Eledorol ond

Boundo es C ss,on- tn the Pubhc Procurement Adminrstratrve Revtew Board (herernafter,

"the PPARB") which thereafter dismtssed the said termination letter and rernstated the tender

The Petitioner herein challenges the reasons given in the termrnatron letter citrng the followrng

reasons

The Respondent cannot rely on the reason of tight ttmelines, stnce all the potential and

possible brdders, including the rnterested party, had partrcrpated tn the sard tender, and

a
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there was no other vendor known to the IEBC which could possibly have had the product

available to meet the deadline.

b. The petitioners posit further that the second ground, of altering the scope of the

technology requirements by removing the voter registration component, is moot as in the

KIEMS device, which is basically a biometric lD tablet, the voter registration module is

already a component of the hardware and does not fundamentally or substantially alter

the technology since the voter registration function is basically software related in terms

of capturing and saving the voter's data on the device and would not have affected the

cost or delivery timelines in any way. And in fact it would have been prudent to include

the voter registration component for future use rather than opting for procurement of a

fresh device later on to carry out this function'

c. The petitioners posit further that it is also not true lhat "The requirement for voter

registrotion component will only be relevont ofter the nert boundory delimitotion exercise

in the yeor 2020,, because Article 82(1)(c) of the constitution requires "the continuous

registration of citizens as voters." ln fact, Section 5(1Xa) of the Elections Act 2011 as

amended by section 3 of the Election Laws (Amendment) Act,2077 provides for the

continuous registration of voters except "(o/ i n the cose of o generol election or on election

under Article 138(5) of the Constitution, between the dote of commencement ofthe sirty

doy period immediotely before the election ond the dote of such election'"

The petitioners reiterate that the respondent's purported and arbitrary alteration of the KIEMS

for purpose of adopting a direct sourcing method in favour of the interested party, is a nullity in

law ob initio since Parliament, at Section 44(1) of the Election Act 2011, as amended by section

17 of the Election Laws (Amendment) Act, 2016, "established an integruted eledronic eledorol

system thdt enobles biometric voter, registrotion, electronic voter identilicdtion ond eledronic

tronsmission of resu/ts. "Th is requires the lE BC to procu re an integrated device with the following

three functionalities: voter registration, voter verification. and results transmission. The IEBC

does not have the discretion to drop any of the functionalities and depart from the prescription

of the KIEMS which is in law. The process by which tis crucial component was considered obsolete



is then a farce and intended to deliberately fit the specifications of the interested party's

technology to the tender itself whilst breaking the rules, founded in Kenyan law, of the exact

req u irements of election technology.

The reason given for the departure from the law was as follows:

. Substontiol technologicol chonge: The Commission considered thot the scope

of technology requirements hod chonged following the recent conclusion of the

moss voter registrotion drive- The requirement for voter registrotion module

will only be relevont ofter the next boundary delimitotion exercise in the yeor

2020. Therefore, the Commission considered thot there would be no volue for

money to retoin the voter registrotion component in KIEMS ot present-

However, the KIEMS device, which is basically a biometric lD tablet, the voter registration module

is already a component of the hardware and does not fundamentally or substantially alter the

technology since the voter registration function is basically software related in terms of

capturing and saving the voter's data on the device and would not have affected the cost or

delivery timelines in any way. And in fact it would have been prudent to include the voter

registration component for future use rather than opting for procurement of a fresh device later

on to carry out this function.

The PPARB on hearing the matter, nullified the termination and ordered a financial evaluation of

GEMALTO, which was the only successful bidder at the technical evaluation stage.

Evidence is also adduced of the interested parties involvement in the preparations of the tender

specifications of electoral material with regard to the tender in question. lt is clear that the

lnterested Party played a very significant role in spelling out and framing the tender

specifications of the technology in question. This discredits them from any participation in the

tender process and hence renders the single sourcing illegal.

Whether IEBC'S nullification of the tender and single souring of the interested party just and

equitable in the circumsta nces

it



p

It ts clear from the evtdence adduced before this Honourable court that the lnterested Party was

not best qualified for thrs tender. Evidence adduced before thrs Court clearly shows that the

lnterested Party was drsquahfied from the tender. The evaluatron report provided in the

petitioner's afftdavtt shows other brdders who were on a better footing than the rnterested party,

having been dtsqualified on fewer grounds than the lnterested party (as indrcated at Table 2, on

page 5 of the Tender Evaluation Report), ought to have been constdered before or on equal

foottng wrth the rnterested party. The two bidders (Brdder No. 87 (Smartmatic lnternational

Holding B.v, herelnafter referred to as SMATMATIC), and Bidder No.810 lndra sistemas SA,

hereinafter referred to as INDRA ), who are UNDP recognised and approved world leaders

spectalised ln provtdlng election technology solutrons of the type the respondent was seeking to

procure via the KIEMS tender, outperformed the lnterested party and ought to have been tnvited

to provide therr offers for srngle sourcing / restricted tendering / quotations. At the very least

their financial bids ought to have been opened along wlth that of the rnterested party, and the

prices quoted compared to see what each party was quoting and to ascertaln if any of the

offerings fell withln the budgetary allocatlons and to determrne lf they were lower than that

offered by the interested party. ln all farrness, and in the spirrt of protecting the publc interest

through competitive procurement, they ought to have been invited to bid for the modified KIEMS

tender (i.e. excluding the voter registration component) and also confrrm the prtces they offered

in the ongrnal tender.

Furthermore, the Respondent has no basrs for arbrtrarily eliminatrng top notch international

vendors of the devices and electton technology solution provrders whlch participated in the

KTEMS tender, including GEMALTO, SMARTMATIC and INDRA who are well known world leaders

wrth the requisite expenence in thrs freld and UNDP approved and the respondent ought to have

conducted market research and done due diligence on the capabiltttes of the latter two brdder

as GEMALTO was already technrcally qualifred but unfortunately offered a tender bid that was "

overpriced" and exceeded the respondents budget which the latter had failed to dlsclose.

Moreover, the tnterested party has no experience of tts own in havtng developed or provided

the Electrontc Results Transmisston System, and the Candldate Management and Electlon

Management systems whtch are cntlcal components of the KIEMS necessary for conducting a



credible, free, fair and transparent election process and the respondent has not disclosed the

details of the provider of these project components .The applicants reasonably suspect it to be

SCYTL (of Spain) , a company which has litigation issues linking it to mal-performance and

unreliability its election technology supplied in several countries, including ECUADOR. The

Petitioner further provides evidence where the interested party has failed to provide free, fair

and credible elections, further evidence of their unsuitability as candidates let alone finalists in

the single sourcing considerations in the Kenyan context.

Should the tender process be invalidated in the circumstances?

I refer you to Odunga JA in REPUBLIC V IEBC & OTHERS MISC 637 OF 2076

"tn this cdse there are two competing public interests, The first is the necessity to comply with

the timelines while the second is the constitutionol requirement thot the eledion system must

be free ond foir; and administered in on impartiol, neutral, efficient, occurote, verifioble,

secure, dccountdble and transparent mdnner, lt has not been contended thot if this Court was

to gront the orders sought hetein it would be impossible to conduct the elections on 8th August,

2077. To the contrury the Public Procurement dnd Asset Disposol Ad., itself provide lor
circumstances under which restricted ond dired tendering processes moy be resorted to where

applicoble as long os the low if complied with. Although the IEBC alluded to the post -election

violence of 2008, it wos not the loilure to conduct the eledions that led to the some but the

mdnner in which the sdme were conduct which rightly ot wrongly oggrieved some of the

contestonts therein. Whereos the Court ogrees with the IEBC that it owes Kenyons d duty to

ensure thdt unnecessory obstocles ore not permitted to prevent the lEBc from preparing ond

carrying out the generol elections of 8th August 2077, this Court's mdnddte is to ensure thot

the eledions ore conduded in accorddnce with the Constitution ond the low, ond will not ollow

itself to be a rubberstomp lor o process that is clearly flowed ond whose result is unlikely to

meet the constitutionol and legol thteshold. ln opposing the opplicotion the lst interested porty

referred this Court to clause 7.15.2 (ii) of the Speciol Conditions of Contoct for the provision

thot the ogreement entered into between itself ond the IEBC "connot under any circumstonces

be terminated for convenience" and proceeded to issue veiled threats thot it would pursue

redress lor ony improper terminotion to safeguord its interests osserting thot the consequences

.l



ol such tetminotion will olso interfere with the legally set eledions timelines ond occasion hefty

losses to the Kenyon toxpoyer. l, with due respecl wish to clotilY to the 7st intercsted Party thot

terminotion of o procurement contruct by this Court lor loilure to odhere to the Constitution

ond the low connot under ony circumstonces be termed os o convenience and where this Coutt

finds that the procurement process does not meet the constitutionol ond legdl threshold, this

Court will not hesitdte to terminote the some notwithstonding the terms ol the contruct thot

wos craftcd between the IEBC ond the 7st interested porty. This Court will not Wrtoke in d rltudl

in which the democrctic tights ol Kenyons ore socrificed on the oltor ol finonciol interests

especiolly where the interested potty itser avers that materidls will be supplied only when the

\EBC puts in on otder to the 7st lntercsted Potty ond os long os the soid delivery is ds Pet the

order ond the some in undertdken within specific time1ines................ the dccision in Kinyoniui

vs. Kinyonjui [7995-98] 7 EA 746 wherc it wos held thot: "For o Court ol low to shirk lrom its

constitutionat duty oI gronting rclief to o deseruing suitor becouse oI Ieat thot the elfecl would

be to engender serious ill will and proboble violence between the parties ot indeed ony othet

consequences would be to socrifice the principle ol legdlity ond the didates ol the rule of low

at the oltor of convenience os would be to give succour and sustenonce to all who con thredten

with sulficient menoces thot they connot live with ond under the low." 273. tn my view the

sentiments exprcssed by the 7 st intefested porty in thcse pfoceedings were rother unfortunate

considering the magnitude of the issue ot hand. I will say no more on the issue. 274. ln my view

the 7st interested porty's ossertion thot becouse the iEBC is on independent constitutionol

commission which must be ollowed to exccute its constitutiondl mandote without undue ond

exttoneous interfercnccs is o monilestdtion ol the lailure by the 7st interested party to

oppreciote the noture ofthe country's constitutional dispensotion. This submission colls lor on

insight os to the jurisdiction ol this Coutt. Article 765(6) ol the Constitution Provides thot: The

High Court hds supervisory ju sdiction over the subordindte coutts ond ovet ony pe6on, body

or outhority exercising o judicial or quosi-judiciol fundion, but not over o superior court."

It is hence clear that despite the overbearrng consequences of any dectsion held by this court,

the court has a duty and responstbtltty to the people of the Republic of Kenya to do that which ls



just and equitable to them. The Petitioners in this matter are aware of the grave consequences

of their pursuit, they are however, also aware of the consequences of an electoral process that

is short of the threshold set out in law The Petitoners herein are well meaning members of the

public who are desirous of an unimpeachable electoral process. The court must not shrink from

thrs responsibrlrty.

That is all.

DATED at NAIROBI thrs........................day of..... . . ...20-17 '

Krr{YUA NIAGI & CO.
ADVOCATES FOR THE PETITIONERS/APPLICANTS

DRAWN & FILED BY:

KINYUA NJAGI & CO.

ADVOCATES

NGINYO TOWERS, SUB-BASEMENT FLOOR

KOINANGE STREET

P.O. BOX 16418 - 00100

NAIROBI.

TO BE SER ED IJPON:

1. INDEPENDENT ELECTORAT AND BOUNDARIES COMMISSION

5TH FLOOR, ANNIVERSARY TOWERS,

UNIVERSITY WAY,

P. O. BOX 45371 - 00100,

NAIROBI.

2. SAFRAN IDENTITY & SECURITY COMPANY

11 Boulevard Gallieni,

92130 lssy-les-Moulineaux,

FRANCE.
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Election Laws Amendment Bills

Background:

The Jubilee party has introduced a bill in Parliament that seeks to amend a few sections of
Kenya's electoral law to fill rn a lacuna, ahgn the law to cmerging lssues around the fresh
presidential election and address tssues raised by the Supreme Court judgement in its
nullification of the presidential election. Our review ofthe amcndment brll reveals the attcmpt by
parliament to securc without lail the holding of thc election on 26'h October 2017.

We wish to submit as follows

Parliamcnt's role rn amendrng law is a constitutronal mandate [ts role is not fettered as

regards timing and nerther does Parliament require any authorization to amend laws.

a. It rs to be notcd that some o1'the oppositron rank challenging the current process

of amendrng the law had no qualms about doing the same rn early 2017, whcn

they not only overhauled the entire constltutlon of commrsstoners of the IEBC,

but introduced a ncw raft ot'laws and requirements with stnct timelines for the

conduct ofthe general electtons of 8'h August 2017

b Further the same oppositron occasioned addrtronal changes to the laws through

fihng a plethora of' lcgal cascs, with the last and most impactful on the

law/procedure bcrng the Matna Kiat case whose judgement llas dehvered 3 weeks

to the election.

2. Parliament's current actions are bascd on the Suprcme Courts' observations of the 2017

General Election, and the recommendations rn both the majority and dissenting opinions

on the need to ensure that there rs olarity, simphcity zrnd verifiabihty tn the process of
transmission of presidentral election results.

a. l-he Supreme Court (SCOK) was particular that IEBC needed to define the

complemcntary system envisroned in section 44A, and elaborate exactly how it is
to work.

b. Parhament has also found it necessary to define in exact terms the intentton of
sectron 83 of the Elections Act, so as not to Ieave the same open to

mrsinterpretation It is to be noted that thc same SCOK has since 2013 and rn all

other cases that came befirre rt, interpreted sectron 83 to the cflect that

invalidation of an clcction cannot bc undertaken purely on qualitatrve

cons:derations. However, in the 2017 petltlon, the SCOK decided to altcr thc

meaning of the same section to argue the vcry oppostte. '['he amendmcnt sceks to

cure this by defining wlthout a doubt the meaning ol section 83 as rntendcd



3. Parliament rs properly constrtutcd for the purpose of enacting the bill as proposed. The

lact that the house has a majonty of Jubilec members and affihate partlcs is not rllegal. It



is a rcflection of the people's will and their endorsement of the Jubrlee agenda. No

member ofNASA has refused to be sworn in, resigned, or refused to take a salary

4. There is nothrng unconstitutional or retrogressrve about the bills ,It does not take away

any rights or freedoms The provrsions of the amendment are self-executing No

regulations are necessary.

i The amendments do not tmposc any additional burden to IEtsC as they only seek to

simplifo and case the management of electlons while providrng clanty tn case therc are

challenges.

6. The Supreme Cou( Rulrng in Ra a Amolo odmga & another v Independent Electoral

antl Boundarrcs Commrssrcn & 2 others [2017J eklr was the first opportunity to test the

efficacy of the negotiated law that lollowed the recommendations of the Joint

Parliamentary Select Commiltec on the Matters of the Independent Electoral and

Boundaries Commrssion.

7. in as much as global best practrce does not lavour makrng changes to electton laws so

close to an election, the unique crrcumstances in Kenya. where an election has been

nullrt-red because of process wrth reference to result, makes it neccssary for these

amendments to be undertaken ln pnonty

IEBC Act,
Sectron 6 and
the Second
Schedule

Thc amendment proposes that other
professronals includrng lawyers can be

appointed charrperson ol the IEBC
It removes the risk of paralysis by allowing
the Vice Charr or tn the absence of both Chair
and Vice, for a Commisstoner to Act as chair
in line wrth good corporate govemance
principles on successron.
Amends quorum to % of the commisstoners
present (rounding off to 4) but no less than 3
It ensures that at any polnt that the numbers
are less than the prescnbed number, there shall
always be a quorum of t/z of the members
present, bu1 in any event never less than three

The amendment ensures that the decisrons of
the commlssron are unanimous to avotd the

risk of rntemal dissonance
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.Iustification for amendmentCurrent statusProposed
amendmcnt

Chairperson must be a

lawyer of l5 years

standing
There is currcntly no
other lawyer in the
commission
ln the absence of the
Chairpcrson for any
reason, no other
Commissioner can act as

retumrng officer lor the
presidential electton

Quorum ls set at five
members

M



Electron Act,
Sectron 29

Election Act.
Sectlon
3e( 1)(c)

Provides tbr nornination
of presrdential candidates
1cl bc undcrtaken by
mcmbcrs ol' the
candrdate's politlcal
party
Provrdes that nomlnatlon
for independent
presidontial clection
candldates should be by
persons who are not
mcmbers of any polrtical
party

Provrdes fbr only
electronrc transmrssion
01' results of the
prcsrdentral elcctron
Does not allow for a
failsalt mcchanism in the
evcnt of failure to have
electronic transmissron

Arnendment seeks to implcment the
constitutional court's directrve that found the
provision of sechon 29 unconstitutlonal
following the casc of Peter Solomon Gichira
v Independent Elecloral and Boundaries
Commission & another [20171 eKLR. Thc
court had found the restnction in section 29
was unconstitutlonal and at para. 98 declared

l. ...That to tlre extenl lhat Seclion 29(I) of
the Eleclions Act No. 37 of 2016 requires
tlte penons who nominale a presidenlial
candidate to be members oJ lhe
candidate's political party, the section
conlravenes Articles 27(2) and (4) and
Article 137(1)(d) of the Constitution
Kenya and is lhereJore null and void to
lhe exle of fie said inconsislency.

2 ...Thal to tlre extent thst Section 29(2) of
the Elections Act No. 37 oJ 2016 requires
the persons who nominole on
independent presidential candidate shall
nol he members of any polilical party, the
section conlravenes Articles 27(2) and (4)

and Article 137(1)(d) of the Constitution
of Kenya and is thereJore null and void lo
llre extent o the said inconsbtenc

Provides lor both clectronic and manual
transmissron ol'results. Allows for the puttlng
in placc of a complementary mechanism that
will facilitate venfication of results. but a
provrdes a t'ailsafe mechanism in the event o
failure of the elcctronic system
Establishes and clanfies the complementar)
system of transmissron of presldentlal clection
results in line with Supreme Court
recommendation
The amendment confirms that rn thc event
there ls a discrepancy between thc
electronical)y transmitted and manually
transmitted results, the manually transmitted
results shall prevail fhis assures that the

electromcally transmrfted informatron is
venfiable through a comparison with the
manual documentation as part of the



accountability circle. Further, it elevates the
place of the manual documentation which is a
reflection of the manual vote of which the

election is based.

The amendment ensures that any failure to
transmit or publish the election results in an

electronic format shall not invalidate the resul

as announced and declared by the respectiv
presiding and retuming officers at the pollin
station and constituency tallying centre
respectively. This ensures that the sanctity o

the vote is protected, and that a failure t
transmit the information does not invalidat
the voter's will as expressed in the ballot.
The amendment provides for th
Commission's publication of informatio
through livestreaming of results as announced
but which results as published are not to b

deemed as the basis for declaration. Thi
provision facilitates transparency, by ensurin
that the information from the very basi
polling station:
i. Can be tracked as being correctl

reflected by the voters in each pollin
station
Allows the National Tallying Center
observers, media and the public t
keep track of the announcements an
tallies at each step ofverification
Reduces the public anxiety of waitin
for the collated results
Enhances the overall integrity of th
process

Il.

lu

The amendment does not alter the provisio
in subsection 44(l), (2), (3) and (a
Consequently, the Act retains the integrat
electronic electoral system as is; retains t
requirement for a policy on technolog
retains thc requirement for procurement of t
technology as provided.
Deletcs subsection (5) and (6) whi
unnecessarily repeats provisions
rcgulations, which are already anticipated
section 109 of the Act. It however does n
repeal the already existing techaolo

Elections Act
Section 44

Establishes an integrated
electronic electoral
system for biometric
voter registration,
electronic voter
identification and
electronic transmission
of results.
Provides for the
Commission to develop a
policy on the progressive
use of technology in the

n
t



electoral process.

Requires the
Commission to procure
the technology at least
onc hundred and twenty
days before the election
Requires the
Commission to make a
wide array of regulations
for the technology
Establishes a technical
committee to oversee the
adoption of technology
in the electoral process
and implement the use of
such technology.

Provides that invalidation can be

either due to qualitative errors
OR quantitative errors

(Section 83 - No clection shall
be declared to be void by reason
of non-compliance with any
writlen law relating to that
election if it appears that the
election was conducted in
accordance with the principles
laid down in the Constitution
and in that written law OR that
the non-compliance did not
aft'ect the result of the elcction)

Section 86A New provision

Elections Act,
Section 83

regulations which will be deemed regulations
under section 109

Deletes subsection (7) whose application is
redundant as the first elections under the
section have already been held
Deletes subsection (8) which had established
the Elections Technology Committee which
was declared unconstitutional by the High
Court in Kenneth Otieno v Attorney General
& another [2017] eI{LR in which the court
declared tbat " .. .We find and do hereby
declare thal section 44(8) oJ lhe Eleclions
Act,20lI, that provides for the establishment
of a teclrnical commitlee comprising relevant
agencies, institutions or stskeholders as

IEBC may consider necessary to oversee t'
adoption dnd implementalion of lechnoloo,
in lhe elecloral process, violates Arlicles 88
and 249(2) of the Constitution, and is
t h e r efo r e u n c o n stit uti o n a L"

Amendment proposcs 1o replace the word
*OR" with'AND"
Creates harmony in the interpretation of
Section 83 so that any clection court is clearly
guided on the considerations to apply when
seeking to invalidate an election i.e. both
qualitative and quantitative considerations
Ensures that technical considerations do not
override the substance of the vote (upholds
will of the people)
It requircs invalidation of an election to be
the basis of an assessment of the totality of .
the electoral processes including registration,
voting, counting, tallying, transmission and
announcemcnt - and nol one of the eight or so
processes.

Introduces a re-emphasis of the current
provision of section 72 of the lnterpretation
and General Provisions Act, that "a Jorm
prescribed by this Act or the regulations
made thereunder sholl not he void b! reason
of a deviation from the requiremenls of that
form. as lonp as the de
calculated to mislead".

Gives effect to Art. 138(1)



Election
Offences Act

NAME: BENEDICT MULE MWANZA
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Addresses uncertainty of conducting a liesh
election
Defines who the candidates in a fresh election
will be in line with SCOK 2013 decision
Defines the mechanisms for managing a fiesh
election

Enhances the penalties for wilful or deliberate
failure to sign election documents, or falsifies
election documents by a presiding or retuming
officer to five years

Specifies with clarity critical election offences
committed by presiding and renrming officers
Raises the profile/criticality of the role played
by presiding and reruming offrcers
Proposes the deletion of the restriction on
governrnent advertising in line with Art. 35 on
Access to Information
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I do propose the amendment of the bill.

I . The opposers should tell Kenyans the reason as to why one should not be

held accountable for his illegalities during his duty.

2. One should be fined equal amount to that being used during the fresh re-

elections.

3. Those who will be held with illegalities should not hold or work in any

public institution.

HAWKER GITHURAI45

VITALIS M.NJOROGE

TEL:O725819202
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5th Oclober 20I 7

Chorles Chege Gilou
Kobete constituency,
P.o Box 1450 -00902.
Telephone 0720?4498,4. +

fo
choirmon
Porllomenlory Select Commitlee on electorol Lows
Porllomenl Buildlng

Ref: Amendement Io lhe eleclordl lwos

Pleose include o clouse on the omendmenl to the effect thot,

"Upon gozetlement of o fresh eleclion dote lhe choirmon of IEBC musl invite lhe pelson who the courl
dlrecled to be on lhe bollot poper I for the rerun (in lhis cose Uhuru ond Odingo) lo represenl lheir
nominolion popers ogqin to lhe commlssion",

This clouse will ensure thol ihe person who lhe courl directs lo be on lhe bollot poper shows fheir willingness
to porticipote

This will ovoid lhe current siluotion where one porticipon't Mr Roilo Odingo soys thol he will boycott lhe
elections how do we lell thol o condidote is willing or nol to porticipoie in the elections.

Yours llv,

\
Cho c
07209 ,,agal
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