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INTROD UCTION

This Minority Report is prepared pursuant to Standing Order 213 (5) of the Senate
Standing Orders and is a dissent from the observations/findings and
recommendations of the majority opinion on the Energy Bill (National Assembly
Bills No. 50 of 2017) following the committal of the Bill to the Senate Standing
Committee on Energy.

The report is anchored on key observations emanating from consideration of the
views received from the public and various stakeholders during the public
participation process for the bill on 23'd August,2018 at County Hall Building.
The undersigned Senator that presents this report believes these views should be
taken into consideration by the Senate in reaching its final decision on the Bill as
per the provisions of Article 118 and Standing Order 140 (5) that requires that a
Committee shall take into account the view and recommendations of the public
when the Committee makes its report to the Senate.

KEY OBSERVA IONS

1. Involvement of County Governments
The Energy Bill as drafted does acknowledge the need for collaboration between
the two levels of Government. It however vests power discretionary power with
the Cabinet Secretary requiring that he/she consult with the "relevant stakeholder,,.
This provision relegates the County Government to the category of relevant
stakeholder whereas they are in fact partners of the National Government in policy
implementation.

2. Petroleum Sector Regulator
The Bill provides for the establishment of an Energy and Petroleum Regulatory
Authority to regulate matters relating to energy and petroleum under the respective
Bills. However, the Authority falls under the purview of the Cabinet Secretary
responsible for matters relating to energy.

During the public hearings, stakeholders submitted on the need to have a separate
regulator for the petroleum sector. The Bill as drafted in 2015 had included the
Upstream Petroleum Regulatory Authority (UPRA) that was mandated to regulate
upstream oil in Kenya especially during this nascent phase of development.
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120. (l) No person may transfer, sell,
lease, assign or otherwise dispose of a
licence or permit without the written
consent of the Cabinet Secretary.
(2) The Cabinet Secrerary may impose
any terms or conditions that the
Cabinet Secretary considers
appropriate in respect of a transfer,
sale, lease. assignment or other
disposition of a licerrce or permit.
(3) Where a person requests that the
Cabinet Secretary consent to a transfer,
sale, lease, assignment or other
disposition of a licence or permit, the
written consent must be given within
60 days ofthe receipt ofthe request
runless the Cabinet Secretary notifies
the person otherwise, in writing, within
I 0 days of receipt of the request.
l2l. (1) Subject to subsection (2), on
application by the holder of a licence
or permit, the Cabinet Secretary may
(a) alter the licence area or permit area
of the licence or permit, as the case
may be; or
(b) amend a term or corrdition of, add a
term or condition to, or delete a term or
condition from, the licence or permit,
if the Cabinet Secretary considers it
appropriate to do so.
(2) Where an application is made under
subsection (1) in respect of a permit for
which any activity authorized by the
permit may be undertaken within an
area of marine renewable-energy
priority but outside of a marine
renewable-electricity area, the Cabinet
Secretary may not
(a) alter the permit area of the permit;
or
(b) amend a term or condition of, add a
term or condition to, or delete a term cri-

condition fi'om the permit, without the
consent of the Cabinet Secretary for
Environmerrt and Natural Resources.

The holder of a Iicence ort22
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118. (l) Where required to do so

regulations, a licence holder or permit

holder shall, in respect of the activity

authorized by the licence or permit,

provide financial or other security or

carry insurance, or do both .

(2) The Cabinet SecretarY maY

determine the manner in which, and the

conditions under which, any security

that is provided under subsection (l)
may be forfeited or returned, in whole

or in part.
(3) Subsection ( l) does not apply to the

Govemment or a government agency.

1 19. (l) A licence holder or Permit
holder shall, upon the completion of
the activity authorized by the licence or
permit, undertake any steps prescribed

by the regulations or the terms or

conditions of the licence or permit to
(a) decommission any generator, cable

or other equipment or structure that

was operated under the authority of the

licence or permit; and
(b) rehabilitate any sub-aquatic lands

that compose the licence area or permit

area.

(2) Where required to do so bY the

regulations, a licence holder or permit

holder shall, in accordance with the

regulations, in respect of the activity

authorized by the licence or permit,

(a) provide the Cabinet Secretary with
a decommissioning, abandonment and

rehabilitation plan; and

(b) obtain the Cabinet Secretary's

approval of the decommissioning,
abandonment and rehabilitation plan.

(3) The Cabinet SecretarY maY, with
the consent of the Cabinet Secretary

for Environment and Natural
Resources, apProve the

decommissioning, abandonment and

rehabilitation plan, subject to any terms

or conditions that the Cabinet Secretary

by the

considers ro
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and the

monitoring plan; and
(b) comply with the requirements
prescribed by the environmental
monitoring plan.

a permit holder is not required to
enter into any lease or obtain any

licence or other authorization under
that Act in respect of any activity
authorized by the perrnit.
I I 5. ( l) Where a perm it area is

established for a perrnit, the Cabinet
Secretary shall present it in a Marine
Renewable Energy Plan, signed by
him/her, showing the permit area and a
copy of the permit.
(2) Where tlre permit area of a permit
is altered, tlre Cabinet Secretary shall
present it in a revised Marine
Renewable Energy Plan, signed by
him/her, showing the altered permit
area, in substitution for the previous
plan deposited under this subsection or
subsection (l).
I 16. The Cabinet Secretary shall, in
the form and manner prescribed by the
regulations, notify the pLrblic about the
permitting process including, upon the
issuance a permit,
(a) the identity and address of the
permit holder;
(b) where applicable, the permit area;
and
(c) any performance or other
requirements that must be satisfied by
the permit holder within a specific
period.
I 17. (l) The Cabinet Secretary may
extend or renew a licence or permit.
(2) The process and reqLrirements for
extending or renewing a licence or
permit may be prescribed by the

theI I4. Notwithstand

lations.
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(iv) restricting the technology that may

be used in relation to the activities to
be carried on under the permit, and

(v) requiring the development of and
adherence to plans relating to the

activities to be caried on under the

permit, including plans relating to

public consultation and engagement,
environmental protection, research,

monitoring, risk-management,
generator decommissioning and site
restoration;
(vi) requiring strict adherence to the
existing local content regulations;
(b) prescribed by the Cabinet Secretary

upon the issuance of the permit or at

any time thereafter
(i) requiring the permit holder to

collect baseline data or information and

environmental effects data and

specifying the baseline data or

information and environmental effects
data to be collected, and

(ii) requiring the permit holder to
disclose to the Cabinet Secretary the
baseline data or information and

environmental effects data and reports
in relation thereto and specifying the
timing, format and content of such

disclosures and reports; and
(c) prescribed by the regulations.
(2) It is a condition of every permit

issued under clause I I l(l)(a) that the
permit holder shall
(a) not install any unconnected
generator, including any cable or any
other equipment or structure owned by
tlie permit holder and used or intended

to be used with the generator, before

subm itting a strategic environmental
assessment and an environmental
monitoring plan to the National
Env ironment Management Authority
(t\iEMA) and obtaining NEMA's
approval of the strategic environmental
assessment and the environmental

23



or intended to be used with a generator
(2) The exercise by a permit holder of
the autlrority to undertake any activity
referred to in subsection (l) rnay be
restricted to an area specified in the
permit.
ll2. (l) The Cabinet Secretary may,
without any application being made,
issue a permit in respect of any cable
or other equipment or structure that is
used or intended to be used with a
generator and that was constructed or
installed before the coming into force
of this Act.
(2) The exercise by the holder of a
perrnit issued under subsection (l) of
the authority to Lrndertake any activity
referred to irr that subsection may be
restricted to an area specified by the
permit.
(3) In addition to any other term or
condition prescribed under Clause 1 13,
the Cabinet Secretary may require a
person to neither be in breach of nor let
expire any lease or sub-lease, if the
Iicence, easement, approval, permit or
authorization was entered into or
issued before the coming into force of
this Act.
I13. (l) A permit is subject to any
terms and conditions
(a) prescribed by the Cabinet Secretary
upon the issuance of the permit,
including terms and conditions
(i) respecting the period during which
the permit remains valid,
(ii) establishing performance or other
requirements that must be satisfied by
the permit holder within a specific
period,
(iii) requiring the permit holder to
produce reports and data in relation to
the activities to be carried on under the
permit and specifying the timing,
format and content of such

uctions

22



n:::-])

(4) Where the Cabinet Secretary
considers an application to be

incomplete,
(a) the application must not be

processed until the applicant provides
the information required to complete

the application;
(b) the Cabinet Secretary shall, within
90 days of receiving the application,

I advise the applicant in writing that the

I application is incomplete and that the

I apptication requires additional

I information to be completed; and

| (c) where the Cabinet Secretary
advises the applicant in writing that the
application is incomplete, the Cabinet
Secretary may, no sooner than 90 days 

I

after so advising the applicant, reject 
I

the application if it has not been 
Icompleted. 
]

(5) SLrbject to sLrbsection (6), no later
than 90 days after receiving a complete
application, the Cabinet Secretary shall
approve or deny the application.
(6) Where an application is made for a

permit for which any activity
authorized by the permit would be

undertaken within an area of marine
renewable-energy priority but outside
of a marine renewable-electricity area,

the Cabinet Secretary may not approve
the application without the consent of
the Cabinet Secretary for Environment
and NaturaI Resources.
I I I . (l) The Cabinet Secretary may,
upon approving an application, issue to
the applicant a permit to
(a) construct, install and operate an

unconnected generator, including any
cable or other equipment or structure
owned by the permit holder and used

or intended to be used with the
generator, or
(b) corrstruct, install and operate any
cable or other equipment or structure
owned by the permit holder and used

21



(2) Where the licence area of a licence
is altered, the Cabinet Secretary shall
present it in a revised Marine
Renewable Energy Plan, signed by
him/her, showing the altered licence
area, in substitution for the previous
plan deposited under this subsection or
subsection ( l).
109. The Cabinet Secretary shall, in
the form and manner prescribed by the
regulations, notify the public about the
I icensing process, including
(a) the issuance of a call for
applications;
(b) upon the closing of a call for
applications, the identity of the
applicants who responded to the call
for applications; and
(c) upon the issuance ofa licence,
(i) the identity and address of the

licence holder,
(ii) the licence area, and
(iii) any performance or other
requirements that must be satisfied by
the licence holder within a specific
period.
I 10. ( l) A person may apply to the
Cabinet Secretary for a permit to
constrLrct, install and operate
(a) an unconnected generator,
including any cable or other equipment
or structure owned by the permit
holder and used or intended to be used
with the generator; or
(b) any cable or other equipment or
structure owned by the permit holder
and used or intended to be used with a
generator.
(2) An application for a permit must be

made in the manner and contain the
information prescribed by the
regulations.
(3) The Cabinet Secretary may require
an applicant for a permit to provide any
additional information the Cabinet
Sec considers n
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data and specifying the baseline data

and environmental effects data to be

collected, and

(ii) requiring the licence holder to

disclose to the Cabinet Secretary the

baseline data or information and

environmental effects data and reports
in relation thereto and specifying the

timing, format and content of such

disclosures and reports; and

(c) prescribed by the regulations.
(2) It is a condition of every licence

that the licence holder shall
(a) not install any connected generator,

including any cable or any other

equipment or structure owned by the

licence holder and used or intended to
be used with the generator, before

submitting a strategic environmental
assessment and an environmental
monitoring plan to the National
Env ironment Management Authority
(NEMA) and obtaining NEMA's
approval of the strategic environmental
assessment and the environmental
monitoring plan; and

(b) comply with the requirements

prescribed by the strategic
environmental assessment and the

a licence holder is not required

to enter into any lease or obtain any

licence or other authorization under

that Act in respect of anY activitY

authorized by the licence and

undertaken within the Iicence area.

108. (l) When the licence area of a
licence is established, the Cabinet

Secretary shall present it in a Marine
Renewable Energy Plan, signed bY

him/her, showing the licence area and a

and the

107. Notwithstandin the
environmental mon

of the licence
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terms and conditions
(a) prescribed by the Cabinet Secretary
upon the issuance of the licence,
inclLrding terms and conditions
(i) respecting the period during which
the licence remains valid,
(ii) establishing performance or other
requirements inch-rding but not limited
to local content regulations that must
be satisfied by the licence liolder
within a specific perlod,
(iii) requiring the licence holder to
produce repofts and data (e.g.

environmental monitoring plan) irr

relation to the activities to be carried
on under the Iicence and specifying the
timing, format and content of such

productions,
(iv) restricting the technology that may
be used in relation to the activities to
be carried on under the licence,
(v) limiting
(A) the nameplate capacity of or the
amount of electricity to be produced by
a generator operating under the licence,
or
(B) the aggregate nameplate capacity
of, or the aggregate amount of
electricity to be produced by, all of the
generators operating under the licence,
and
(vi) requiring the development of and
adherence to plans relating to the

activities to be carried on under the
licence, inclLrding plans relating to
public consultation and engagement,
environmental protection, research,

mon itoring, risk-management,
generator decommissiorring and site
restoration;
(b) prescribed by the Cabinet Secretary
upon the issuance of the licence or at

any time thereafter
(i) requiring the Iicence holder to
collect baseline data or information or
inforrnation and envi ronmental effects

18
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103. The Cabinet Secretary shall
decide whether to issue any licence
and, where the Cabinet Secretary
decides to issue one or more licences,
to whom each licence is to be issued,
no later than six months after the close
of a call for applications.
104. (l) The Cabinet Secretary may,
after the close of a call for applications,
issue to an applicant a licence to,

within the area specified by the licence,
construct, install and operate one or
mole connected generators.
(2) The licence area of a licence issued

after a call for applications must be

within the area in relation to which the
call for applications was issued.
I05. (l) The Cabinet Secretary may
issue to the holder of a feed-in tariff
approval issued under Part IV ofthe
Effi,ffi.BffiE0,ffi a licence to, within
the area specified by the licence,
construct, install and operate a
connected generator, if the approval
was issued
(a) before the coming into force of this
Act; and
(b) in respect of an electricity-
generation facility situated or to be

situated within a statutory marine
renewable-electricity area.
(2) In addition to any other term or
condition prescribed under Section
106, the Cabinet Secretary may require
the holder of a licence issued under

subsection (l) to neither be in breach

of nor let expire
(a) any lease or sub-lease, licence,
easement, approval, permit or
authorization was entered into or
issued before the coming into force of
this Act in respect of the seabed upon
which the electricity-generation facil ity
is or is to be situated; and
(b) the feed-in tariff approval.
I 06. (l) A licence is subject to any
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response to and in accordance with a
cal I/req Lrest for app I ications/proposals.
l0l . ( l) The Cabirret Secretary may
issue a call for applications.
(2) The area to whicli a call for
applications relates must be within a

marine renewable-electricity area.

(3) A call for applications must be

consistent with
(a) the regulations establishing the

marine renewable-electricity area to
r,vhich the call for applications Lelates;

(b) any terms, conditions or
requirements specified by the Cabinet
Secretary that, in the Cabinet
Secretary's opinion,
(i) support the achievement of the

public-policy goals and objectives of
the National Government, and
(ii) are consistent with any policies,
plans and strategies of the National
Government relating to the
development of marine renewable-
energy resources; and
(c) any requirements for a call for
applications prescribed by the

regulations.
102. (l) Where, the Cabinet Secretary
delegates the authority to issue a call
for applications but not the authority to
issue a licence, the person to whom the

aLrthority to issue a call for applications
is delegated shall
(a) report to the Cabinet Secretary on
the call for applications process;

(b) recommend whether the Cabinet
Secretary issue any licences; and

(c) where the person recommends tlrat
the Cabinet Secretary issue one or
more licences, recomrnend to whom
the Cabinet Secretary issue each

licence.
(2) For greater ceftainty, the Cabinet
Secretary is not bound by a

recommendation made under clause

or C
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lands situated within a marine
renewable-electricity area as defined

bvtheffieJ.ffi
98. ( l) Within 20 years of the
establishment of a marine renewable-
electricity are4 the Cabinet Secretary

shall review the decision to establish

the marine renewable-electricity area

to ensure that its establishment
continues to meet the objectives of this
Act and that any impact of its
establishment on the conduct of other
activities in the marine renewable-
electricity area is, in the Cabinet
Secretary's opinion, minimal.
(2) In reviewing the decision to
establish the marine renewable-
electricity area, the Cabinet Secretary
(a) shall consult with the Cabinet
Secretary for Environment and Natural
Resources to determine the impact of
the establishment of the marine
renewable-electricity area on the

conduct of other activities in the

marine renewable-electricity area and

consider any information provided by
the Cabinet Secretary for Environment
and Natural Resources when
determ ining whether its establishment
continues to meet the objectives of this
Act;and
(b) may consult with the public and

may adapt and apply the requirements
ofSection 94 for that purpose.

99. No person shall interconnect a

generator situated in marine waters

outside of a marine renewable-
electricity area with
(a) the electrical grid of a public or if
applicable, a private utility in the

Republic of Kenya; or
(b) an onshore electricity consumer in
the Republic of Kenya.
Licences and Permits
100. A person may only apply for a
licence out of his/her own volition or in

'---:-7
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(c) there are in existence
(i) any aquaculture leases or other
leases entered into,
(ii) any aquaculture licences or other
licences, perm its or authorizatiorrs
issued, or
(iii) any sub-aquatic Iands designated
as an aquacr-rlture devel

97 . (l) Where a marine renewable-
electricity area is established, the

Cabinet Secretary shall present it in a
Marine Renewable Energy Plan, signed
by him/her, showing the boundaries of
the marine renewable-electricity area.
(2) Where the boundaries of a marine
renewable-electricity area are altered,
the Cabinet Secretary shall present it in
a revised Marine Renewable Energy
Plan, signed by him/her, showing the
altered boundaries of the marine
renewable-electricity area, in
substitution for the previous plan
deposited under this subsection or
subsection (l).

may be entered into and no licence,
permit or other authorization may be
issued under the aforementioned Act in
respect of any part of a marine
renewable-electricity area as defi ned
by this Act.

Secretary for Agriculture, Livestock,
Fisheries and the Blue Economy may
not designate as an aquaculture

lands have been set

or

Notwithstand

deve uaticent area an sub-

aside under
(b) any su

under the

hing in the

the Cabinet

Notwithstand ing in the

no lease
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Resources to determine whether, in

respect of the proposed marine
renewab le-electricity area,

(i) there are in existence any rights or
interests granted or issued to anY

(ii) any sub-aquatic lands have been set

aside under the authority of theffi
(c) consult with the Cabinet Secretary

for Agriculture, Livestock, Fisheries

and the Blue Economy, to determine

whether, in respect of the ProPosed
marine renewable-electricity area,

there are in existence
(i) any aquaculture leases or other

leases entered into,
(ii) any aquaculture licences or other

licences, permits or authorizations
issued, or
(iii) any sub-aquatic lands designated

(d) satisfy any other requirement
irrcluding but not limited to restricted

military zones, local heritage or

archaeology concerns, communication
links [such as radar, telecoms, impact

on Ministry of Defense radar and low
flying, civil aviation, mobile Phone
masts, radio communication links etc.]

and follow any other procedure or

process prescribed by the regulations,

96. A marine renewable-electricity area

may not comprise any area in respect

of which
(a) there are in existence any rights or
interests granted or issued to anY

or the

as aquaculture de

under the authori of the

n under the of the

areas

under the
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activities being undertaken or that may
be Lrndertaken in the marine renewable-
electricit.v area; and
(e) any other information that the
Cabinet Secretary considers necessary
or advisable or that is prescribed by the
regulations.
(5) After releasing a report under
subsection (4), the Cabinet Secretary
shall provide the public with an

opportunity [o comment on the repoft.
(6) For greater certainty,
(a) a public consultation process

established in compliance with this

or that the Cabinet Secretary
considers necessary or advisable in
addition to those prescribed by this
Section; and
(b) different public consultation
processes may be established in respect
of
(i) different areas of marine renewable-
energy priority, and
(ii) different proposed or existing
mari ne renewable-electri city areas.

95. ( I) Before a marine renewable-
electricity area may be established or
the regulations establishing a marine
renewable-electricity area may be

materially modified, the Cabinet
Secretary shall
(a) condLrct or cause to be conducted a

strategic environmental assessment in
respect of the proposed marine
renewab Ie-electricity area and the
activities to be allowed in the proposed
marine renewable-electricity area;
(b) consLrlt with the Cabinet Secretary
for Environment and Natural

urrementsay include anSection m

identified
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(3) Before consulting with the public,

the Cabinet Secretary shall prepare and

release to the public a rePort that

includes a summary of baseline data or
information on the resource potential

of, and any socio-economic or

environmental factors associated with,
the proposed or existing marine
renewable-electricity area that is the

subject of the public consultation
process.
(4) After consulting with the public,

the Cabinet Secretary shallprepare and

release to the public a rePort

summarizing the information obtained

when consulting with the public and

including the following information :

(a) the information described by clause

(2Xa), (b) or (c), as applicable,
modified, to the extent the Cabinet

Secretary considers necessary or

advisable, as a result of the Public
consultation;
(b) the types ofconnected generators

that it is proposed may be licensed in
the proposed or existing marine
renewable-electricity area, including
whether the generators are to be

fl oating, surface-piercing or

comp letely sub-surface structures;
(c) the proposed limit of the aggregate

I nameplate capacity of the connected

generators that may be constructed,

installed and operated in the proposed

or existing marine renewable-
electricity area;

(d) any significant impacts that the

proposed establishment of a marine

renewable-electricity area or
amendment of the regulations
establishing a marine renewable-

electricity area, and the installation,

construction and oPeration of
generators within the marine
renewable-electricity area, are

reasonabl ex to have on

11



boundaries of the marine renewable_
electricity area, the proposed altered
boundaries of the marine renewable-
electricity area, including a plan or
charl displaying the marine renewable_
electricity area as altered;
(c) i.vhere the public consultation is in
respect of a proposal to amend the
regulations establishing a marine
renewable-electricity area, which
proposed amendment does not alter the
boundaries of the marine renewable-
electricity area, the existing boundaries
of the marine renewable-electricity
area, including a plan or chart
displaying the marine renewable-
electricity area as it exists;
(d) an explanation of how to obtain
information on the proposal to
establish a marine renewable-
electricity area or to amend the
regr-rlations establishing a marine
renewab le-electri city area;
(e) an explanation of how to provide
input to the Cabinet Secretary and the
Cabinet Secretary for Environment and
Natural Resources for the purpose of
their decision whether. to recommend
the establishment of a marine
renewable-electricity area or the
amendment of the regulations
establishing a marine renewable-
electricity area;
(0 any periods within which
information may be accessed or inpr-rt
provided under the public consultalion
process;

(g) any dates establislred for any
specific events tliat are to take place as
part of the public consultation process;
and
(h) any other information that the

proposed amendment alters the

Cab i net idcotls rSSecretary necessary
ro adv rsab oe rhr at S rESC rI bed b hep v

ons.lati

10



modification,
(a) in consultation with the Cabinet

iecr"ta.y for Environment and Natural

Resources and the Cabinet Secretary

for Agriculture, Livestock, Fisheries

and the Blue EconomY, establish a

public consultation Process that

complies with Section 94; and

(b) ionduct a public consultation in

accordance with the Process

established under clause (a)'

(2) Before the regulations establishing

a marine renewable-electricity area

may be amended, other than bY being

materially modified, the Cabinet

SecretarY maY, in resPect of the

I amendment,
(a) in consultation with the Cabinet

iecretary for Environment and Natural

Resources and the Cabinet Secretary

for Agriculture, Livestock, Fisheries

and the Blue EconomY, establish a

pubtic consultation Process that

tomplies with Section 94; and

(b) conduct a public consultation in

accordance with the Process

established under clause (a)'

94. (l) The Cabinet Secretary shall, at

the time and in the manner prescribed

by the regulations, issue a notice to the

puUti" containing the details of a public

consultation process established under

I Section 91.
(2) A notice issued under subsection

(l) must include
(ajwtrere the public consultation is in

respect of a proposalto establish a

*uiin. renewable-electricity area, the

proposed boundaries of the marine

ieniwable-electricity area, including a

plan or chart displaying the proposed

marine renewable-electricity area;

(b) lnISItationuconsublichere the p
theamendtoof proposalrespect

inemaraSLI onatireg
wh ichle-eewabren

9
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es", the fourth new
section shall be titled
"Collection, Use and Disclosure

I of Data and Information,,, the
fifth new section shall be titled
"Local Content and Training,,
the sixth section shall be titled
"Ministerial Orders", the
seventh section shall be titled
"Offences", the eighth new
section shall be titled
"Regulations", the ninth new
section shall be titled "safety
Regulations", the tenth new
section shall be titled
"Enforcement", and the
eleventh new section shall be
titled "Offshore Operations,,.
Each new section shall have
clauses n um bered appropriately

Agenci renewable-energy priority, in
substitution for the previous plan
deposited under this subsection.
92. (l) Except in accordance with a
licence or permit, no person shall
construct, install or operate within an
area of marine renewable-energy
priority
(a) a generator; or
(b) a cable or any other equipment or
structure used or intended to be used

I with a generator.
(2) Notwithstanding subsection (l), a
contractor or subcontractor of the
holder of a licence or permit may, in
accordance with the licence or permit,
construct, install or operate within an
area of marine renewable-energy
priority
(a) a generator; or
(b) a cable or any otlrer equipment or
structure used or intended to be used
with a generator.
(3) Where a contractor or subcontractor
of the holder of a licence or permit
constructs, installs or operates within
an area of marine renewable-energy
priority
(a) a gerrerator; or
(b) a cable or any other equipment or
structure used or intended to be used
with a generator, the holder of the
licence or permit shall ensure that the
contractor or subcontractor is advised
of and adheres to any terms or
conditions in the Iicence or permit that
relate to the lvork of the contractor or
subcontractor.
Marine Renewable-Electricity Areas
93. (l) Before a marine renewable-
electricity arca may be established or
the regulations establishing a marine
renewable-electricity area may be
materially modified, the Cabinet
Secretary shall, in respect of the
establishment or the materia

oo
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Kenya's Exclusive Economic Zone

(EEZ) and Kenya's Extended
Continental Shelf Area vests in the

National Government subject to any

rights which, by or under any written
law, have been or are granted or

recognized as being vested in any other

5 Part IV,
Clause 74 (1)

Modifv this clar.rse to include
marine renewable energy

The Cabinet Secretary shall promote

the development and use of renewable

energy technologies, including but not
limited to biomass, biodiesel,
bioethanol, charcoal, fuelwood, solar,

wind, marine renewable energy,
hydropower, biogas and municipal
waste.

6 Part IV,
Clause 74
(2Xb)

Modify this clause to include
marine renewable energy

providing an enabling framework for
the efficient and sustainable
production, distribution and marketing

of biomass, solar, wind, marine

renewable energy, small hydros,
municipal waste, geothermal and

charcoal;

7 Part IV introduce eleven new sections
addressinq the marine
renewable eriergy industry
immediately after the section on

"Geothermal Resources" and

before the section on Renewable
Energy "Feed-in Tariff System"
with appropriately numbered
new clauses to facilitate
development of offshore
renewable energy in Kenya. The

first new section shall be titled
"Areas of Marine Renewable-
energy Priority", the second

new section shall be titled
"Marine Renewable-EIectricitY
Areas" the third new section
shall be titled "Licences and

Perrnits", the foufih new section
shall be titled "Consultation
With Relevant County
Covernments, Other National
Government and

Areas of Marine Renewable-energy
Priority
90. An area of marine renewable-
energy priority may be established by
the regulations upon the report and

recommendation of the Cabinet
Secretary for Energy and the Cabinet

Secretary for Environment and Natural

Resources.
9l . ( I ) Where an area of marine

renewable-energy priority is

established, the Cabinet Secretary shall
present it in a Marine Renewable

Energy Plan, signed by him/her,

showing the boundaries of the area of
marine renewable-energy priority.
(2) Where the boundaries of an area of
marine renewable-energy priority are

altered, the Cabinet Secretary shall

present it in a revised Marine
Renewable Energy Plan, signed bY

him/her, showing the altered
boundaries of the area of marine

7



manufacturer of the generator;
"Outer Continental Shelf' means the
outer continental shelf as defined in the
United Nations Convention on the Law
of the Sea or all submerged lands

seaward and outside the area of lands
beneath navigable waters;
"renewable energy" means non-fossi I

energy generated from natural non-
depleting resources includirrg but not
lirnited to solar energy, wind energy,
biomass energy, biological rvaste

energy, hydro energy, geothermal
energy and marine renewable energy;
"upstream petro leum operations"
means all or any of the operations
related to the exploration,
development, production, separatiorr
and treatment, Storage and
transportation of petroleum up to the
agreed del ivery poirrt;

2 Part II, Clause
8 concerning
promotion of
energy
investments

Add new duties and powers of
the Cabinet Secretary to
promote investments in offshore
renewable energy in Kenya

The Cabinet Secretary shall promote
and support research and development
respecting marine renewable-energy
resources, including the development
of resources for the voluntary public
sharing of information relating to

research activities;
The Cabinet Secretary shall measure
and analyze the socio-economic and
environmental effects of marine
renewab le-energy activities and
develop programs to enhance any

benefits and mitigate any concerns
associated with these activities.

J Part III,
Clause
43(1)0)

Modifv this clause to include
marine renewable energy

develop and promote, in collabolation
with other agencies, the use of
renewab le energy and technologies,
including but not limited to biomass,
biodiesel, bio-ethanol, charcoal, fuel-
wood, solar, wind, marine renewable
energy, small hydropower, biogas,
cogeneration and ntunicipal waste, but

geothermal ,

4 Part IV
ClauseT2

ModiO this clause to include
marine renewable energy

All unexploited renewable energy
resources under or in any land, in

6



"marine environment" means the

physical, atmospheric, and biological
components, conditions, and factors

which interactively determine the

productivity, state, condition, and

quality of the marine ecosystem,

including the waters of the high seas,

the contiguous zone, transitional and

inteftidal areas, saltmarshes, and

wetlands within the coastal zone and

on tlre outer Continental Shelf;
"marine renewable energy operations"
means site characterization and

resource assessment, construction,
operation and maintenance,
decommissioning and site
rehabilitation phases for the various

types of marine renewable energy

projects and related substations and

transmission lines;
"marine renewable-energy resources"

means
(i) ocean waves, tides and currents,

floating solar, and winds blowing over
marine waters, and
(ii) any other source prescribed by the
regulations;
"marine renewable electricity" means

electricity produced from marine

renewable energy but, in respect of
electricity produced from winds

blowing over marine waters, includes

only electricity produced from a

marine wind turbine;
"marine renewable-electricity area"

means an area established by this Act
or the regulations as a marine
renewab le-electricity area;

"marine wind turbine" means a wind
turbine affixed to the sea bed or

situated orr a platform that is
completely surrounded by marine

waters;
"nameplate capacity" means the

maximum rated output of a generator

ed theunder the conditions

5



nya pursuant to such Iease, or (ii) if
I there were no such sales, or.iIthe

Cabinet Secretary finds that there were
an insufficient number of such sales to
equitably determine such value,
computed at the average unit price at
which such electricity was sold
pursuant to other leases in the same
region of the outer Continental Shelf
during such period, or (iii) if there
were no sales of such electricity from
such region during such period, or if
the Cabinet Secretary finds that there
are an insufficient number of sLrch

sales to equitably determ ine such
value, at an appropriate price
determined by the Cabinet Secretary;
"generator" means any device or
technology
(i) used to produce marine renewable
electricity for use or consumption
onshore, or
(ii) being tested for the purpose of
assessing its potential or capability for
produci ng marine renewable
electricity, and includes any structure
or anchor used to maintain the device
or technology in place, but excludes
any device or technology prescribed by
the regLrlations as not being a

generator;
"environtrental monitoring plan"
means an environmental monitoring
plan required to be submitted to the
National Environment Management
Authority (NEMA) for approval of a
licence under clause Ia9( I)(k);
"human environment" means the
physical, social, and economic
components, conditions, and factors
which interactively determine the state,
condition, and quality of living
conditions, employment, and health of
those affected, directly or indirectly, by
activities occurring on the outer

Ke

Continental Shel
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waters, and the inward
which may be identified by the Kenyan

coastal Counties. Pursuant to the

authority of the NiffiiffiffiEffitlffi
"connected generator" means a

generator
(i) used to produce marine renewable

electricity for use or consumption

onshore, or
(ii) prescribed by the regulations as

being a connected generator,

but excludes any generator prescribed

by the regulations as not being a

connected generator;
"environmental effects monitoring
data" meatts data, collected in relation

to a generator, respecting the effect of
the generator on, and the interaction of
the generator with, the marine

environment;
"facility" includes
(a) any structure, device, roads, or

other associated installations or
infrastructure including cables, rail

stations, pump stations, compressor

stations and equipment constructed,

placed or used in order to carrY out

marine renewable energy operations;

(b) vessel, aircraft, rig, Platform,
vehicle or craft when stationary and

used for drilling or support of on-going

marine renewable energy operations;

and
(c) vessel, aircraft, rig, Platform,
vehicle or craft for transportation

during marine renewable energy

operations;
"fair market value" means the va[ue of
any marine renewable energy

electricity (i) computed at a unit price

equivalent to the average unit
price at which such electricity was sold

pursuant to a lease during the period

for which any net Profit share is

accrued or reserved to the

boundaries of

ic of
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No. Bill Part and
Clause

My Comment Recommendation

Part I, Clause
2

Add new interpretations to
i nclude offshore renewab le
energy and modify the
interpretation of "renewable
energy"

"aquacu lture" uleans the cultivation,
propagation or farming of aquatic
orgarrisms, including fish, molluscs,
crustaceans and aquatic plants whether
from eggs, spawn, spat, seed or other
means or by rearing fish lawfully taken
from the wild or lawfully imported into
Kenya, or by other similar process;
"area of marine renewable-energy
priority" means an area established by
or under Part IV as an area of marine
renewable-energy priority;
"baseline data or information" tneans
data, collected in relation to the licence
area of a licence or the permit area of a

permit, respecting the conditions
within the area before the installation
within the area of a generator
authorized to be installed under the
licence or permit;
"coastal environment" means the
physical atmospheric, and biological
components, conditions, and factors
which interactively determine the
productivity, state, condition, and

quality of the terrestriaI ecosystem
fi'om the shoreline inward to the

boundaries ofthe coastal zone;
"coastal zone" means the coastal
waters (including the lands therein and
thereunder) and the adjacent shore
lands (including the waters therein and
theleLrnder), strongly infl uenced by
each other and in proxirnity to the

shorelines of the Kenyan coastal
Counties, and includes islands,
transition and intertidal areas, salt
marshes, wetlands, and beaches, which
zone extends seaward to the outer limit
of the Republic of Kenya tenitorial sea
and extends inland from the shorelines
to the extent necessary to control shore
lands, the uses of which have a direct
and ificant im on the coastal

2
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Eric MwangiNjoroge

P. O. Box L3387 City Square Nairobi, 00200 Kenya.

Email : Ericnj oroge@hotmail.com

20th August 2018

Twelfth Parliament,

Clerk of the Senate/Secretary, Parliamentary Service Commission,

I't Floor, Main Parliament Building Nairobi,

P. O. Box +fuqZNairobi,00l00 Kenya.

T el.: +25 4 2 222 129 | or +25 4 2 2848000, F ax: +25 4 2 224369 4.

Dear Sir,

Written Memorand

Pursuant to the notice by the Clerk of Senate appearing in the newspapers seeking the input of
members of the pubtic on the Energy Bill, Q\ational Assembly Bills No. 50 of 2017), ltherefore

make the foltowing recommendations to facilitate development of the offshore renewable ellergy

industry in Kenya.

As you may be aware, last year in2017, VR Holding AB, a Sweden-based company submitted

an expression of interest to build a 600-megawatt wind project in the Indian Ocean offshore

waters bordering Malindi and Kwale. Although VR Holding AB was denied the go ahead by the

Ministry of Energy to build a large wind farm of 600 M W in size, they accepted the Kenyan

government's request to initially build a 50 MW demonstration farm with an option to scale up

in the coming years.

The development of the offshore renewables industry is an economic growth opportunity that

can bring benefits to many areas of Kenya. lf policy and regulatory mechanisms are not

available, there is tlie danger that offshore wind developers and wave and tidal manufacturers

could source the manufactured equipment for projects which secure the Kenyan government

leases frorn outside the country.

lf this happens, the economic benefit to Kenya will be minimal, despite the country's unmatched

offshore renewable energy generation poterrtial. If Kenya is successful in developing a strong

sLrpply chairr in offshore renewables, many of our ports and harbours will be involved in related

economic activity. The benefits of the proposed changes are the potentialto accelerate reviews

and approvals, reduce costs, and minimize the environmental impacts associated with offshore

renewable energy industry development in Kenya.

I
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Background information about Nature Kenya

Nature Kenya-the East Africa Natural History Society (EANHS)-is Africa's oldest environmental

Society, established in 1909 to pronrote the study and conservation of nature in eastern Africa. We

remain a non-political and not for profit membership Society. Our mission is connecting nature and

people. Our work is firrnly based on partnership, science and action. We use the best available science

to inspire positive actiorr for biodiversity by and for pafiners-Qsvemrnent, local communities and

private sector.

Nature Kenya takes practical action. We work with and for people - to improve their quality of life
alongside, and as a result of, nature conservation. We collaborate with others wherever possible, at

local, national, regional or global levels, linking with community groups, governments, businesses,

universities and civil society groups to increase the impacts of our efforts.

Some of our achievements include

Founded tlre National Museums of Kenya, now a world-renowned institution for research and

education.
PLrblished, since 1910, the Journal of East A,fi"ican Natural History, a respected scientific
journal now jointly produced with the National Museums.
Established and maintained, with the National Museurns of Kenya, a comprehensive natural

history library.
Engaged its members in the study, enjoyment and couservation of nature in Eastern Africa,
through field trips, lectures, publications, and opportunities to take part in research activities
since 1909.
Identified and designated Important Bird Areas (IBAs) for Kenya, in collaboration with the

National Museums; and documented the plants, animals and other biodiversity of Eastem

Africa as a contribution to expanding the taxonomic scope of priority setting from IBAs to Key
Biodiversity Areas (KBAs). Since IBAs are KBAs based on birds, they are today referred to as

Impoftant Bird and Biodiversity Areas.
Encouraged and supported community-based organizations to become Site Support Groups
(SSGs) promoting conservation and alternative livelihoods at Important Bird Areas, especially
those without official protection status.

Developed partnerships among Government and non-government organizations for sustainable

conservation action at IBAs through the Important Bird Areas National Liaison Committee
(lBA-NLC). We work with others in the development of policies, legislation and institutional
frameworks that safeguard the ecological sustainability of IBAs in Kenya

Mobilized resources to connect nature and people to take action for biodiversity conservatiotl

through developrnent and implementation of donor funded projects at priority IBAs in Kenya.

Work globally through the Birdlife International Parlnership and its network of like-minded

organizations in Eastern Africa and beyond in 1 17 countries and territories.

For more information visit our website at www.naturekenya.org.
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during the SEA and EIA development process. The Consolidated Energy Fund as proposed in

section 216 should include supporting a sustainable biodiversity and environmental impact

monitoring system, and impact offset and mitigation measures

Nature Kenya would be happy to answer questions you may have or appear before the Senate

Standing Committee on Energy to explain our position. A short history of Nature Kenya is

attached.

Dr Paul Matiku
Executive Director, Nature Kenya



(.
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Nationol Muse-um of Kenya, Museum Hill
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TEL (?54 20)3537568 / 0771343138
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The Clerk cf tire Senatei Secretary
|'arlianrenta-ry Service Comnrission
I'.O. Box 41842-00100, |Jairobi

Dear lt{r. Jererniah Nyegen,ve,

I : :':? I
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I
I

'irzq Ageu$ i11
E.l a;r-[lr,; ',-.i u, ,r.-r .i.-. ' :. j

t7 06:if, ini8

-i

RE: Submission of'Mcmorandum - The Energy B

(National Assembly Bills No 50 of 2017)

Nature Kenya - the East Africa Natulal History Society - has studied i[]D6i?ir, ( t.EriK
and subrnits the following memorandum, based on the notice in the

Augrrst 2018.

-?t nr
Nature Ken1,a appeals to the Senate, through the Senate Standing Committee on Energy, to

defend Kenya' s priceless natr-rral resources !

Iieciinn i78 of the Energi' Bill :;a-;,1:

l Tii ( i_) l:c: thc purposc ot'tt;c ,:i'oduclion. conve)'z-nce anC supply of energy, a licensee ma1'

er:ct, f'rr:. install or lay air1, electi-ic supply lines. oil ol'gas pipelines, other inf,'astruclllre t)r

api-1a.ratus in, throngh, upon, under. clver or across any puhli<; Stleet, road, railwa,v, trainrvay,

rivci', canal. harbour or Go.,,ernrnerrt property, inoluding forests, National parks. reseres and

heritage sites, in the n:anner and on the conditions as prov'ided in this Act.
ot

Tl,is ciause ailpears to placc energy i.nfi'astructure ahove any other narional consideratiotts,

iricli,dirip thc Ct';lrstitution iirat erri.itles us to a c.lean and healthy environment.

?U^"*a

1 ()

Tliey seem to allow eic:gy companies to build anything on arly Government property, frotn

Statr. I{ouse to arc:haeologic.al sites to protected areas such as na.tional parks and ibrests. is

this in Kenya's national interest?

iitr.-'li Govenuuent pioi,(:)i{i(:r:i iri'e oui most valuablc a:ec';s. Thef include our natiolial parlls -
the uucleus of our tr-rulism indusrr;,, an impoftattt pr,lvitier ofjobs and incotne; our forest

r:Jslrves that protect our cli;na1-e, \yater and genetic resources; and our heritage sites that

honout our cultural historv. [rv/
nllorviiig unt'cttercd acccss bv petroieu;:1courpailics to lhese critical sites is a dangerous

C),.c1
\/
u-

ntove. Nar-rrre Ken1,a - a mernbership S,-rciet), - urgcs the Sciiate to amend the wording as

lcllcrvs:

il]il'-:j;.1.,;;;:J::l[::::::i:f;::]::,1'",.*u, inipac,s rising,.o.,,n.1?,.?EP 
?0r8

,.:iiuraie cira:rgr and rrl-,1ttr:rl cata:-trtl)iicS. DrrtrJn!- tlll'iers 'lhese vrel'e llot fully anticipated
s,i

fif;i.i . :,:, Naturc Lenya is the Birdiife lnternational partner in Kenya

YF,GY

$

Section 175 (1) cau be arn.:ncied after "itr ihe mannct'atrd ol, tlre corrditions as provided in

tl,is Act" by adding "sub.icct to thc provisicns of the Consiituticn anC the Ervirontlental

Management alld Coot',Jirti,tjon /r.:i."
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Table A1

Overview over conducted interviews and focus group discussions, Kitui and Homa Bay.

Energr Rueuch & Social Science 44 (2018) 61-74

Type of intwiew Number of
interyiews

Women Men Kitui Homa Bav

Key people

Staff, el(tricity $pply
Public seryice
Shqps md buincss
Householder with

electricity access

Households without
electricity access

Life story

l9
9

t2
I

l3

2

5

7

3

2
6

7

6

tz
6

10

2

5

10

5

6
2

9

5

7

9

4

6

6

4

4

4

9

11

TotaI number of
interyiews

Focus group'
Number of interviews md

fmu grcup
discusions

81

7

88

42

J

45

39

4

43

g7

J

40

44

4

48

Bold values express summaries of the numbers above.

" When denoting some focus groups as "women" and others as "men", it reflects the gender of the majoriry of participans.

Appendix B

See Table 81.
For example, Kit-E-HE1-W implies that the person was living in Kitui County, Endau village, a householder (H) with access to electricity (E),

woman respondent (w).
Other explanations: "HNo" implies that the household does not have access to electricity (beyond individual plug and go-systems in some cases).
"LS" stands for Life Story, and key people and shops,/businesses have the simplest form of numbering, e.g. Hom-GB-1._M (Homa Bay, God-Bura

village, key person, man).

Table B1

Key for numbering interviewees and list of respondenB.

County code Village code

Homa Bay: Hom God-Bura: GB

Kiwa: K
cod Liech: cL
Ligonto: L
Endau: E
Ikisaya: I
Kalungu: K

Kirui: Kit
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likely to produce a particular set of ideas about end users: men doing
productive work and women occupying households, apparently bene-
fitting from electricity by default. parts of what is missed in this ima_
ginary of the user side are women's specific needs for light and appli-
ances, their potential productive uses of electricity (see also [36]), and a
need for supporting investrnents to improve the quality of public ser-
vices to reduce rural women's immense work load. Such policies and
projects fail to tap their potentials for reducing inequality through what
we in the present study observed to be .,double transformations,, (cf.
also [8,9]). We have pointed to the importance of the way im-
plementers envisage who the future user might be, who becornes in-
volved and the wider social implications of such involvement, and the
way users actually gain - or do not gain - influence over access and
usage and how they experience the adhering benefits from using elec-
tricity's services.

The structures of inequality in the socio-cultural context probably
appear as the most challenging problem to tackle through energy
interventions. It has been suggested that a solution may lie in cross-
sectoral initiatives where the energy sector works together with
other departments, for example by addressing women,s rights to land
ownership and social security when forming energy and electricity
policies, subsidy schemes and programmes. What policy makers and
implementers in the public, voluntary and commercial sectors can
address directly is the gendered planning, management and organi-
sation of supply. This study has contributed to understanding how
the orBanisation of the provision side may come into play in shaping
the gender of electricity access. It also provides empirical evidence
from rural Kenya on how "gender-neutral,, policies and strategies,
together with local norms and practices, hindered women,s em-
powerment in that access became a realm largely dominated and
controlled by men. In turn, male dominated access had implications
in terms of who decided on electricity's applications and uses. These
findings strengthen our previous recommendation based on a lit-
erature review [5] that women should be ensured full participation
in the planning, managing and operating of energy programmes and
projects. We hope to have shown the impact a revision of policy and
practice could have on the ground. When women are given privi-
leges, it is bound to trigger initial reactions from men, but because
the need for electricity, connectivity and charging capacity is huge, it
is likely, as in the studied cases where double transformations oc-
curred, that such barriers will soon be overcome.

In order to realise "the last mile" in Kenya, in terms of access to
electricity's services for all, solar-based solutions will play an in-
creasingly important role. In the current debate about various types
of access, the GTF acknowledges that lanterns and solar home sys-
tems may fall below tiet I137, p. l77-gl.3o In the present work
several of the solar systems observed were smaller in size and pro-
vide fewer hours of light than tier 1 describes, for example when
people rent a 3 W lantern and distributes the power over two days.
Because a couple of days with light can be important, we support

Appendix A. list of interviews.
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initiatives for further refinement of the work with defining tiers and
monitoring progress.

With continued support and facilitation from the government and/
or external partners, the set-up and organisation of supply matters, as
this study confirms. By meeting realities on the user side in rural areas,
many of the products offered in the market seem attuned towards
meeting many people's abiliry to pay, and mobile payment systems
enhance the supplier-customer relationship. What private systems
cannot address is the situation of the poorest, those living at a distance
from central places and *re need to provide electricity access to en-
hance the qualiry of public and communal services. This is where the
govemment, together with private and public partners, should
strengthen their current effor8 to provide gender equitable, decen-
tralised systems of supply.

In rural areas, electricity investments, whether grid or off-grid,
should primarily be regarded as steps to entpower communitfes. In that
way, electricity could serve a key function in many villages supplying
solutions thar fit the particular context and that benefit all. Such an
endeavor could learn from the studied community projects: local
staff, women's inclusion, face.to-face customer service, pay per ser-
vice, products and services reachable also by people living at a dis-
tance from cities and village centres. Also the studied private sector
initiatives provide examples of best practice: functioning micro-grids
and other village scale systems, mobile money transfer and payment
in instalments. The material presented suggests that the likelihood of
success of programmes aiming for electricity access for all would
increase if they from their initiation were centred on women,s needs,
leadership and participation. Electricity access is gendered, and
thinking in terms of community projects organised at the village
scale with supply managed and operated by women (and men) would
be well suited to creating viable systems and meeting women,s needs
as well.
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literature [33,II,4,5]. What we are exploring in this paper is t]re gen-
dered set-up and organisation of various types of electricity access in
rural Kenya - and the implications for women's empowerrnent. We
draw on selected parts of a comprehensive framework for analysing
emPowerment [5], but focus primarily on agency in terms of decision-
making processes surrounding access and subscriptions and potential
signs of changes in gender norms and women's social position as a re-
sult of various types of electriciry interventions.

Inspired by socio-technical system and social practice theory [2], we
presented material on how access is shaped, partly through the set-up of
systems of provision and partly through the end-users and the existing
socio-material organisation. Jointly, these two forces contribute to
forming electricity access as an ongoing social and gendered practice.
By this we have also shown that the issue of access is not only, or even
mainly, a question of technology, but about ideas about users, processes

of implementation and organisation of supply, and end-users needs,
social positions and aspirations.

Despite the qualitative approach in this study, it is clear t}rat solar-
based solutions reach a far higher share of the population than the grid
in the selected rural contexts even in areas where the grid is present.
The main explanations for this are that the grid is too costly for most
households and it does not reach where they live. Affordability is a

major obstacle to grid access, both in terms of the high cost of con-
nection and also monthly charges. Non-working transformers close to
public schools and dispensaries and poles falling down give testimony
of the practical challenges to accomplish the "Last Mile" rural elec-
trification through the intention to provide the general rural population
with needed services through the grid. As a result, the grid is highly
unreliable and also in this sense does not currently provide access
(SEforAlt 2015). Several of our respondents with the ability to pay
(Homa Bay) had thus felt a need to obtain solar systems in addition to
the grid connection.

In terms of women's ability to influence decisions on appliances
and the use of light, our qualitative material indicate that they have
less power to decide in the case of fixed connections, whether grid,
mini-grids or SHS, the reasons being that men tend to own the
houses, become the customer, and have a higher income and be
perceived as entitled to decide on big issues. The reported views on
domestic violence conhrm that women are in a subordinated posi-
tion, which, together with their financial dependency on men come
into play when negotiating electricity's applications. The lack of
lights in some women's kitchens may partly reflect their reduced
decision-making power and partly that education (light for reading)
is given priority by all, including women. In systems with fixed
connections and installations, a wife's access to electricity goes
through her husband, who has a larger say in key decisions before
she can start to use appliances, charge her phone, administer
switches and use tight in daily life.

That said, we noted that some people forwarded the idea that using
electric light and mobiles may reduce conflicts over missing kerosene,
and thereby reduce violence. A study from Afghanistan [1 l] found that
women felt that electric light helped to reduce domestic violence. When
a baby was crying at night, the women could quickly rurn on the light
and thus avoid waking up and annoying the husband. Issues sur-
rounding decision-making and confiict are important but not easily
grasped through relatively short interviews with outsiders. To better
understand the relationship between electriciry access and violence,
ethnoSraphy would seem to be a more beneficial method for forth-
coming studies.

When the socio-technical design of the electricity provision allows
for flexible services, this appears to enhance women's agency in relation
to electricity (if also possibly suffering drudgery in having to receive
and rerum lanterns). In several ways, women who rent portable lan-
terns for a few shillings per day through the Energy Centre have more
direct access and autonomy to decide to get a lamp and where to use it,
resembling their traditional power to decide on the use of kerosene
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lamps. The drawback in this particular case is that tle lanterns cannot
be used for charging the important mobile phones or powering radios

and television, which are services obtained at the Centre. Nonetheless,
because basic electriciry services are needed and flexible systems en-

hance women's agency, it is promising that both agents for commercial
solar products as well as the Kenya Power lantern renting project pro-
vide similar, flexible solutions both in terms of technologies and pay-

ment models.
A common trait of the two selected sites with community projects

(SHS in God Liech and the Energy Centre in Ikisaya, both also in-
fluenced by external actors) was their continued presence and ser-
vices in the village, which enhanced users'enduring access." In light
of the failing grid, including staffs lack of maintenance and chal-
lenges in communicating with customers, we emphasise that en-

suring enduring, predictable services, including maintenance and
communication, should also form part of the discussion of people's
access to electricity. On this point, the two locally anchored com-
muniry systems appeared to perform well in that their services were
enduring.

Finally, there are clear signs that the gender sensitive approaches
during implementation and set-up of supply had wider impacts. In
God Liech, the significance of the women-targeted approach was

reflected when a male participant said he could not believe it when
he first heard that women were going to India and then again when
he was told that women assembled the equipment that arrived in
parts to the village. His view on what women can do had changed in
the process, challenging existing gender norms (c.f. [11]). In addi-
tion, the preference of female candidates for vacant positions at the
Centre in Ikisaya indicates that the women pursuing these positions
and their social surroundings find it appropriate for women to do this
kind of work, in contrast to what was the case when the Centre was

established. We argue that women's "hands-on" involvement in the
provision of these new services had a particularly strong symbolic
effect because nobody,/few people in these places had previously
related to electricity (c.f. t5l). The services are desirable and asso-

ciated with social esteem, as expressed in Ikisaya when the local
administration referred to ttre Centre and its "digital" image when
explaining why the village stands out compared to neighbouring
villages. The effect of introducing systems based on women's [ea-

dership and participation were more profound and led directly to
empowerment, and not only for the women involved. To some degree

it affected all because village discourses and new norms are collec-
tively shared by nature. Hence, a "double transformation" occurred
through rwo transformations that were contingent upon each other; a

socio-techrological shift and women's increased status. In compar-
ison, in the other sites and systems the paths to empowerment were
more restricted and more related to implications on the user-side

because women were only rarely involved in supply and, in the case

of grid connections, their access to electricity tended to go through
men.

8. Concluding remarks and recommendations: powering
communities & women's inclusion

This work has demonstrated that electricity access matters to
women and men, and that any kind of system of provision becomes
gendered, whether they become dominated by men (as seen for grid
and several private initiatives), practice gender balanced recruiting
(lkisaya) or are being run solely by women (God Liech). Policies, pro-
grammes and projects that adopt a "gender neutral" approach, are

likely to produce systems dominated by men. Linked to this, they are

2e tn God Liech we were told thar the initiator, Green Forst, had wirhdrawn and that
the solar project was using remaining funds in the bank for suryival when we met them. It
may seem that the projecr viability is at ri5k.

7l
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A similar grading of the importance of various rooms occurred when
talking about the different qualities of various systems. Bernard is a
solar agent and keeps two types of light at home provided by private
suppliers ('Type A'and 'Type B,). He highlighred rhe srronger and better
light provided by Type A. We asked where he keeps the various lights
(Hom-GB-5_M):

Bernard: In the sitting room, I have put rhe [Type A]. And in the
bedroom and the store, I have put the [Type A].

lnterviewer: Why?

Bernard: Because those areas do not need a bright light.

Interviewer: Which light is used in the kitchen?

Bernard: The ftype Bl.

Another family in God Liech followed a corresponding pattem using
a dimmer kind of light in the kitchen and stronger lights from another
system outdoors as security light to protect sheep, goats and cows
against hyenas (HomCL-HE2_M).

Hence the kitchen was often downplayed as a social space in need of
t}re new, strong light, while people emphasised the importance of
keeping good quality light in the living room where they receive guests,
read, do homework and handicraft and so on.

When we asked people about decision-making with regard to tra_
ditional fuels such as kerosene for lighting, people said that women
often depend on their husbands to pay for the fuel, which young girls
are often required to fetch (and facing the risk of assaults). In two de-
tailed accounts we received on this issue, the women highlighted that
they tend to decide on the use of the kerosene lamp. One of them, Lucy,
a married woman, said she uses two kerosene lamps, one in the kitchen
and one in the bedroom (Kit-K-HNo1_W):

Interviewer: Who decides when and where the lamps should be
used? Is it you or your husband?

Lucy: I am the one who decides.

Another married woman, relatively old, also said she decides on the
use of kerosene when she can afford it. She gives priority to regularly
charging two mobiles but sometimes avoid buying kerosene for light or
batteries for torch.

In discussions about decentralised electricity services, women were
sometimes described as being polite as customers and more eager to get
access to electricity than men. Men agents of private systems (possibty
encouraged by the topic we introduced, women,s empowerment) said
they preferred women customers. For example, Bernard contended:
"Men are very rude if there is a problem, even if the problem is on their
side. They complain as if it you were the cause of the problem. With
women, they come honourably and explain what the problem is.,,
(Hom-GB-S_M).

An electrician described the way women sometimes try to persuade
their husbands to get a solar system (Hom-GB-2_M):

Electrician (man): The reality is, most people who really need the
lighting system are women because around this area, most men are
fisher folk. ... Sometimes, a woman comes, I give the advice, she
goes and talks with the husband...

A look at the users at Ikisaya Energy Centre further underlines
women's drive for the light. Among the 33 members who were reg-
ularly renting lanterns, there were 25 women and eight men (lkisaya
Energy Centre, October 2016). The customers carry the lamps back
and forth to the Centre.27 In people,s homes, because lanterns can be
moved, they are often used for several purposes, but children,s

Ene4y Roecch & Smd Sciencc 44 (2019) 61-24

homework is given priority. In contrast, the children rarely did
homework before the arrival of the Centre, when kerosene and torch
were the only and costly options. During home visits in the evening
(October 2016), the team observed children reading inside while the
mother was preparing food in the dark kitchens outside. In light of
the tremendous emphasis people in the study areas put on children,s
education and the drive for mobile phones, cooking appears as a
practice less "in need" of change.z8

We wish to highlight a final aspect from the material that relates to
domestic violence. We discussed this issue with many respondents,
asking about their general attirudes and possible links to electric light.
A woman (without electricity at home) referred to the occurrence of
violence in this way (Hom-r-HNo2_W):

Interviewer: When a woman bums food while cooking, do you
think the husband has a right to punish her?

Woman: When you do it for the first time, he can leave [the house],
but when you repeat the mistake then you will be canned or in-
sulted.

From a female focus group discussion, men,s assaults on women
may even seem to be rising in God-Bura (GB-FGl_W):

Interviewer: Ok. To the older women who are here in this gath-
ering, when we compare the last 10 years and now, do you see
women assault as more rampant now than before?

woman: It is more rampant now especially towards the younger
women.

These reports of violence (and acceptance of violence) reflect wo_
men's inferior social position. Moreover, when we asked who in the
household will most likely go to bed on an empty sromach in times of
food scarcity; five women said they would not eat, one man said he
would not eat, and one relatively young woman said .,the aged,, (old)
would not get food.

A fisherman on Kiwa Island suggested that electricity may reduce
the level of conflict, saying it is very common for men to beat their
wives (Hom-K-HE3_M):

Man: It could cause quarrels in the house as the woman is waiting
for the husband to buy kerosene. If they don,t have money it is a
problem. With electricity, they have a phone and can call any time
to know or ask something.

Interviewer: Can electricity reduce the beating of couples?

Man: Yes, because if there is no unit [left in the micro-grid pre-
paymentl, the wife can call and inform the husband.

In this account, a source of conflict had occurred when women were
waiting for the husband to bring kerosene or money to buy it, and when
they delayed or failed to do so, the wife would start complaining and
risk being beaten. Two changes in technology have reduced the level of
conflict: her access to a phone, making it possible to ask for supplies in
advance, and the notification in advance about lack of units. The
householders are better equipped to plan for lighting, and can com_
municate at a distance to solve potential problems.

7. Discussion: the gendered set-up and implications of various
rypes of electricity access

The increased access to electricify's services in the two Kenyan cases
has been useful to many women and men, as also confirmed in the

27 In the beginning womo oftm took the u-ip to tie Centre themselves, rogether with
oths errmds such a fetching water, but gmdually, those with children in primary rchool
let the children pick up and retm the lmtems.

70

2aA teacher at Endau primary Schml showed us documentation on gids,md boys,
perfomance (marks) in a Class 8 cohort oyer one yeil. The muk imprcved considerably
whm they introduced a boarding programme. Energ-y costs ad availability were de_
scribed ro the key parmeter for a schml to be able to offer boarding facilities, from
which girls gained in paticular, according to tie results.
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Nicholas: Yes, we can say we are more digital because we access
more services like photocopy, ryping and other things. Many people
are coming from Makuka, Malalani, Twambui for photocopying
because they can only get effective services in Ikisaya, so we have
more improvements than other villages.

Both in God Liech and Ikisaya there were no alternative sources of
supply when the communiry projects were first introduced, and it is
likely that this increased the symbolic importance of those who became
involved (compared to villages where some kind of supply already
existed). In terms of the overall purpose of this paper, to examine the
driving forces and gendered implications of various rypes of electricity
access, it is clear that intemational actors - in cooperation with local
Kenyan actors - played a key role in the two community initiatives that
employed a gender sensitive approach. We noted that in these cases
where women were included in community energy projects, these
women demonstrate to co-villagers their capacity to take a central role
in providing a desired service. In contrast, conventional grid extension
did not result in women's inclusion in the socio-technical system of
supply on the village level. For other decenrralised solutions, the pic-
ture was more mixed.

6. Obtaining access to electricity,s services - and gendered
impacts thereof

Whereas the previous section illuminated how gender comes into
play through the provision of electricity access, we now look at this
issue from the user perspective. We shall see that the socio-cultural
context plays an important role in shaping household decisions re-
garding access and appliances, but also, and importantly, that details in
the socio-technological design matter to the gendered access to elec-
tricity's services.

As indicated, grid connections are few (see Thble 3) and mainly used
by businesses, shops, restaurants and workshops (welding, ice production,
carpenters, smal! mills) and not even by all basic public institutions lo-
cated in grid areas. Among the few respondents with a connection, the
subscription fee had commonly beor paid by the husband, who owns the
horse and who was registered as tle customer. In one case a widow was
registered as the customer. In three instances in Homa Bay (God-Bura)23
we leamed that an adult child had initiated the idea of connec[ion and
contributed with payment. For example, one daughter had paid for con-
nection and "when she comes visiting, she brings out laptops and mobiles,,
(Hom-G&3-W,zM). This drive for connecrions and appliances initiated
from the younger generation resembles inter-generational dynamics for
increased demand observed in Kerala, India (cf. t35l).

Also among village residents, the drive for using phones is spuring
their demand for basic electricity access. "Everybody has a mobile,,,
male focus group participants conhrmed in Ikisaya (Kit-l-FG2_M), and
mobile money transfer is widespread. In Homa Bay, 72 householders
were asked if they keep a phone and use mobile money transfer (M-
PESA is a common fype), all confirmed. Two of them were widows and
the rest couples. Only in three cases, including a home with tlvo co-
wives (Hom-GB-HNo2_M), it was only the husband that had a phone
and used M-PESA and not the wife/wives. Otherwise, women and men
kept their own. Even in Kalungu with only two SHSS present in the
village, the headman said that the majoriry of households keep a phone.
They either have them charged in the two homes with SHS, in some
cases for a fee, or at the market in Endau.

In response to our question regarding who in the household tends to
decide whether to obtain electricity access or appliances, most people
responded that a wife and her husband "decide jointly,, and that assers
have shared ownership. As we show below, it was sometimes indicated
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that some women will try to convince the husband to obtain electricity
access. However, when probing further on the issue of decision making,
a male biased pattern occurred. Men would sometimes be described as

the head of the family, and we got various accounts of situations when a

womar needs permission from her husband, such as when visiting her
natal home or spending larger amount of income. The following pas-
sage with Nancy describes what appears as a common pattem of de-
cision-making regarding expenditures. Nancy has a small business
(3000 Ksh,/month), her husband is a carpenter (10 000 Ksh,zmonth) and
they both do farming (Kit-K-HNol_W):

Interviewer: Do you consider that income to be your own money or
do you give it to the husband to plan what to do?

Nancy: I use the money to buy things for the house or pay the school
fees, but I have to tell my husband how much money I made from
the work. ...

Interviewer: Do you know exactly how much your husband is
earning or is it a secret?

Nancy: I just agree with whatever he brings or tells me.

Interviewer: So you report to him what you made and he brings
things to the house?

Nancy: Yes.

A lack of symmetry in the genders' rights also appeared when we
probed on the issue of land and houses and what would happen in the
case of divorce (not common) or death. We learned that the house
belongs to the man and that sons tend to inherit properry because the
girls will be married and move (e.9. Kit-IO_M). In theory (because we
did not observe concrete cases involving divorce), this implies that
women investing in electrical appliances risk losing them in the case of
divorce.2o

To some extent, the male control over households appear to affect
which rooms are given priority for fixed light poins. One household
affiliated with the Seventh Day Adventist Church (common in God-
Bura) had grid connection and also SHS. They kept lights in the sitting
room, the bedroom, the visitors' room and in a separate house where
girls sleep, not in the separate kitchen, the house where boys sleep or
the separate cow-shed. The woman said her husband had decided on
this distribution of light (Hom-cB-HE1_W). Among other cases where
we specifically asked about the physical location of lights, two more
had avoided the kitchen. One of these families (connected to the grid)
kept four lights, which were placed in the living room, bedroom,
bathroom and an adjacent shop, but not in the kitchen (KiI-E-HE2_M).
The other family had light in the sitting room and bedroom and used a

torch in the kitchen (Hom-K-HE1_W).2s Of course we cannot exclude
the possibility that the involved women had had a wish to enlighten
otier rooms than the kitchen. However, we note that the women's daily
routine in these areas involves cooking supper, which is normally eaten
around 8 p.m. (it becomes dark around 6.30 p.m.), that they are living
in houses with fixed light points and that they, nonetheless, either cook
with the help of a solar lantem, torch, moonlight and,zor light from the
fire.2t'

'o Whe*rer a woman has the right to briog her childm after divorce, and asets she
had purchoed, was an ambiguous issue. Some clairned that because the man oms the
land, anything produced on this (e.g. faming) would be his property.

'5 They *e.e prcbably using the Mkopa system.
26 In eight interyiews, we asked whether a male member of household ever cooks a

meal, and three confirmed. [n one case a son (aged betwen 7 and l7) sometims cook
with firewood (Kir-l_HNol-W). In fwo cases, men were mid to cook ooce in a while, and
they are also exceptions in that they also use charcoal cookiog. In one case, rhe huband
was a retired teacher (Hom-GB-HE1_W) and in the other, dre wife runs a catednt seflice
for schools (Hom-r-HNol-w). In additioo to these two hmilies using additional fuels to
firewmd for cmking, one household was using a ga mku (Hom-GB-HE4_W). They
keep a Posho mill, maJ<ing 3000KJh./month. All the othen slely se firewood for
cooking, which women ferch (sometimes wirh the help of children).

23 Hom-cB-HE-l-W, Hom-cB-HE4 W (a widow), Hom.CB-HE5 M.
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micro-grid was operating, making the lack of personal contact less
pronounced.

5.2. The gendered processes of inplementation ud set_up of supply

According to peter (Homa Bay) and a man in Kitui (Kit_i_7_M), both
of whom had been involved in Kenya power,s implementation process,
only male staff had been involved in doing installations. There are
women employed in the organisation but reportedly, for reasons of
securiry, most of them work in the offices, not in the field doing in_
stallation and maintenance. Among the private systems offered, more
men tlan women tended to be involved. Some female agents were
selling solar systems, and peter pointed to tlese women,s good sales
figures. But the agents whom we met were men. At a REAp solar
charging stations in Rasira (not included in Table 4), which constitutes
a male dominated fish landing site on the shore of Lake Victoria, Ed-
ward, a male member of staff, said that ,,they selected three young men
per beach" when implementing the project and recruiting agents (Hom_
RA-2-M). When our male interviewer followed up on this information,
asking if women have benefitted in particular ways from the charging
stations at the beach, Edward was in doubt:

Interviewer: It is hard to understand, but is there a way that this
project has uniquely helped women specifically?

Edward: No, women have not benefitted a lot because some wanted
to start saloons but due to the slow pace of the project, they have not
benefitted.

This statement differs from the general perception in all the case
study areas; women, who tend to stay at home more than men, have
particularly benefitted from the new access to elec[iciry,s services.
Here Edward is referring to women,s lack of electricity for productive
activities, and it is interesting that he ties this to the issue of women,s
lack of inclusion in the project, as if the two were related.z2 As shown in
the literature t32,33), ideas about end-users, needs do tend to come
into play in an early phase in the planning of a project. In God-Bura,
there were several shops using electricity to produce income, and,,all
are owned by men" (Hom-GB-1_M). In Endau the gendered distribution
of benefits for business was different because the buildings were rented
(probably from a man, we do not know), and the majority of shop
keepers were women. These different outcomes illustrate that gendei-
neutral interventions tend to benefit groups who are already in a ma_
terially privileged position. They also show that it is men rather than
women who tend to get recruited in the system of supply, hence gender
neutral interventions result in male dominated systems, with adhering
benefits for the male staff involved.

In contrast, the solar projects in God Liech and Olando (SHS) and
Ikisaya Energy Centre were set up with an explicit purpose to include
women in the supply. The systems also differ from the grids and mini-
grids in that they engaged local people as staff and continue to be
present in the villages. In God Liech and Olando, the project was set up
by Green Forest, an NGO based in Magunga, following the Barefoot
College model where only women from a village are recruited and
trained for six months as solar engineers at the Barefoot College in
India. Elizabeth and tlree otier women had been selected (two from
each village) to go for training in India. Three of them went.,
Reportedly, the forth woman withdrew at the last minute because she
was afraid to go (level of literacy; lost courage) and,/or because her
husband refused to let her go.

According to Elizabeth, the wider effect of this project was that
perceptions of a woman's capabilities have changed in the village
(Hom-GL2-W):

Elizabetlr: [Woment] contributions in [village] forums have been
very rare. Even in politics people tend to concentrate on men rather
than women. But after we initiated our project here, many now believe
that women can do it. The women climb the roof, they put the solars,
they do the connections, and they do the repairs within ttre system.

In a similar way, paul, who had been involved in establishing the
solar project, told us about his own changed yiew on women caused by
the intervention (Hom-GLl_M):

Interviewer: As a board member of this village project and your
own involvement in the planning, can you tell us more about the
planning even before it started?

Paul: I did not believe in this project. I could not even believe that
the women would !o to India and become engineers. Further, I
could not even believe it when the materials were brought in parts
and the wornan who went to India were to assemble the parts, but
later I realised that even women can do this, and the work has been
going on up to now.

The Ikisaya Energy Centre has been in operation from 2Ol2 [34]. To
avoid excluding potential women applicants who did not have an en_
gineering background or other higher education, the requirements for
previous experience were minimalised, but nonetheless only one woman
applied. As a result, one woman and four men were recruited. For the last
four years, the Centre has been managed by a woman..Ihere are also one
man and two other women engaged as office and technical staff and one
male night guard who manages the television viewings in the evenings.
During fieldwork many respondents said that the women perform the job
as service providen particularly well because they are good at listening to
customers. In the fust phase of operation, with male managers, there had
been two incidents with money being stolen, ald some respondents de-
scribed today's women stalf as trusBvorthy. When we asked Sheila, a
woman running a restau:rnt, whether she thinks it matters whether the
Energy Centre is led by a woman or a man, she said (Kit_Ig_W):

Sheila: With this lady we feel she is good and we don,t know if a
man can manage to lead like that. We think women listen to people,s
needs in a good manner.

Related to the managert communication skills, many people pointed
out that she is good at dealing with customers who are not behaving well
(i.e. not paying for services) and that the women are patient. Victor, an
elderly man, was asked about the lantem service, and brought up the issue
of women's involvement, also being aware that the researchers had been
part of the implementation process (KiI-I-LS2_M):

Interviewer: Can you tell us why you are excited about the lantern?

Victor: Because of the lantems which benefited us so much, and
also when you opened the Energy Centre people goc jobs because
our girls are employed there, and they are good role models like [the
woman managerl. Because girls used to think that they could not do
certain jobs, but what are they doing now?

Recruiting women to the Energy Centre had become much easier
after a couple of years in operafion. In the time following the initial set-
up, the Centre specifically targeted female candidates when filling va_
cant positions, and hired only female staff.

It is difficult to assess whether women,s inclusion in supply has
affected women's general participation in village leadership and
groups, because women were a.lso involved before the energy initiative.
However, tie wornen's associaLion with the Energy Centre, with its
photocopying and computer service, is important because the Centre
forms an important marker of lkisaya,s identiry aad hence the social
esteem of the people involved, as expressed by Nicholas in the village
administration (Kir-11_M):

Interviewer: Do you think the identity of Ikisaya village has
changed after the Energy Centre came?

22 We do not know to what qrst electricity in Rasira helped men in their prcductive
activitis.
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somebody who had the electricity installed. In rural Kitui at large, it
was a shared perception that the grid will never reach "the interior",
hence where the majority of the population live. The distances to
people's houses are too long, which would further drive up the cost
beyond the high standard fee of connection.

Both in Kitui and Homa Bay counties, people perceived the grid to
be highly unreliable. Peter, who had been involved in installations of
both grid connections and solar systems in God-Bura, Homa Bay, (Hom-
cB-2_M) described the grid as an "on and off system" (frequent black-
outs). When explaining the reasons for the unreliability, he said:

Peter: Kenya Power has not given us the answer to that question
because when you call them, they will tell you we are working on it.
It will be back in the next 30 min, but it takes 3 days.

Interviewer: Is the maintenance also lagging behind?

Peter: Yes, the maintenance part of it is also a big issue. If you go

along the power lines, you will find some poles almost falling down.
It is now 3 months since they were informed. But this is also because
of the monopoly on the power supply. I think if there were other
power suppliers, they would be very active.

At the dispensary in God-Bura, the poor qualiry of grid supply had
triggered a need for additional supply through an SHS, as reported by a
male member of staff (Hom-GB-8_M):

Interviewer: So Kenya Power was instailed before the solar was
bought. What made the management purchase the solar when there
was already a source of power?

Dispensary staff: Kenya Power was unreliable and we had vaccines
that needed refrigeration.

In the studied locations in Kitui, the grid arrived later than in Homa
Bay, but also here (Endau and Ikisaya), the qualiry of supply was poor.
Already after the first months in operation, the grid in Ikisaya stopped
working due to a transformer failure and had not been repaired eight
months later. Staff at the primary school in Endau had been thrilled
when they first were connected to the grid in May 2016, seeing in-
creased results in children's performance (see below). However, proper
supply only lasted for two months, according to a male teacher: "We
have electricity but lately it has developed some problems. Despite the
fact it is on, it cannot light these bulbs as the voltage is too low." (Kit-E-
6_M)

As indicated above, the perceived problem is not only the blackouts
and brownouts, but the lack of maintenance and communication with
Kenya Power, as the teacher explained:

Currently we don't have anybody around, it was only a colleague of
mine who called them and they said they don't know what the
problem is. They have been coming but that one has taken a long
time, so tlere seems to be no response from the Kenya Power.

In Endau and Ikisaya, another problem was that the hand-over from
the implementer (Rural Electrification Authority, REA) and the op-
erator, Kenya Power, had apparently not taken place, so people \ rere

both unsure of whom to contact and also, in some cases, uncertain
about what they were expected to pay for consumption. A man who had
been living in Endau for many years explained (Kit-E-3_M):

You pay, but it goes to the pocket of people in Kenya Power. They
[REA] just connected and went away. Now, the power is often off
and nobody is paying, myself included.

The lack of service and perceptions of corruption among utility staff
affect people's willingness to comply with the regulations, as also noted
elsewhere (e.g. t3ll).

5.1.2. Community projects and private systems

Turning to the communiry projects (2a and 2b, Tablc 4), they are
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based on solar power, in line with the studied private systems. The
growth in sales of solar home systems and solar lanterns testifies to
people's perceptions of solar systems as being purpos€ful, affordable
and reliable. fu indicated in the opening quote, Mary, a woman in
Homa Bay with both grid connection and SHS, described the grid as

"unreliable even if there is sunshine", as if using the sun as a reference
for power production in general (Hom-GB-HE4_W). She also said that
"solar only has a problem when there is rain, but it is generally good".

Nonetheless, reliability is sometimes an issue here too, depending on
the qualiry of the equipment and the state of the batteries. in Kirui,
some customers at the Energy Centre said that the quality could have
been better. For example, Joyce experienced that the light from the
lantern lasted for a shorter duration than the prescribed two days, and
said she 8ot bored when walking (i.e. the drudgery involved) to get it
charged (KiI-E-HE5_W). Another woman customer told us that the ca-
pacity of the phone charging station at the Energy Centre in Ikisaya was
sometimes full, so there would be a queue to get phones charged (Kit-l-
3_W). Nonetheless, these customers continue to use the services, and
they stay in face-to-face contact with the supplier who is located in their
own or a neighbouring village. The same kind of close interface be-

rween supplier and customer was observed in God Liech, Homa Bay,

with the communiry project for distribution and maintenance of SHSs.

We asked Michael, a customer of the SHS scheme, who was also partly a

stakeholder collecting revenues, about the services provided by the
"Solar Project" (Hom-GL-HE1_M):

Interviewer: What sort of services beyond just lighting?

Michael: The fuse can be broken, acid in the battery can spill over,
those are the services we need from them plus other technical ser-

vices.

Interviewer: And are t}Ie services efficient?

Michael: Yes, the person who was trained in India also trained tlree
other people and they are now jointly working together and they are

all females.2')

In some cases, people with privately purchased systems expressed a

high degree of confidence about their own capacity to maintain the
systems individually, for example Susan, a widow who has both a
connection to the grid and an SHS. When we asked ifshe had changed

the battery for the SHS, Susan confirmed: "Yes, I have done it three
times, even replacing the acid" (Hom-GB-HE4-W). Other people relied
on the supplier for support. A rather unusual stance was expressed by
an elderly man, David, who said he hesitated going for the private
suppliers because he would be uncertain about their long-term com-
mitment (Hom-GB-1_M).

At present, a rapidly increasing share of the rural population pur-
chase private, solar-based services and several of the private suppliers

have agents present in the villages, and also offer services by phone
(24-7). Such enduring support appears to be a.key to people's trust and

satisfaction with the systems, which was also the case in the hvo
mentioned village scale systems. However, in addition to the experi-
ences wit}r disruption in supply, many grid customers (of Kenya Power)
have prepayment and automatic registration of consumption and are
never/rarely able to meet their supplier who is difficult to reach by
phone.2t The situation might seem somewhat similar for the private
micro-grid system on Kiwa Island (Private, village scale 3a,'fabte 4),
where we did not observe local representatives when we visited. But the

2o As we account for below, the number of women going for teining in ladia turned
out to be more than one. The impoftance here is trot the accuracy of the number of
women 8oin8 to India, but the interyiewee's statement about their involvement in supply
as a response to rhe systenls' degree of efficieocy.

2r As troted, this difficulty is due to lack of seryice from Kenya Power not caused by
poor coveraSe. We observed that mobile coverage is good in Homa Bay and relatively
good in Kitui, whereas Internet is Sood only in Homa Bay, but not available in the studied

villages in Kinri.
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Table 4
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Illustration of the three main types of provision systems selected for the study.

Systeu of supply 1 Grid 2a Community project
sHs

G.een Forest/Solar
Mams
God Liech and Olildo
villages

2b Commuity project
Solar Energy Centre

cBo,/uio"

tkisaya Vitlage

3a Prikte, village scale
Solu, Micogrid (Power
Gen)

Kiwa Island

3b Private, otherd

Standalone solar lmtm and
sHs'
(incl. BBOfri and Mkopas)

Private chilgint entrsD
OSRAM En€ryy Hub"

OfiEcia.l Cost of
subscription

Cost of usage

35 000 Ksh + wirinSh

Stmding charges 450,- per
month

o-24h

3.300 (sh

300,- per month

Light, charge mobile,
radio (not TV)

Women targeted
(mainly women
involved)

50 Ksh

Per service, see below

Litht 1-4 h per day
Opening hous other
seruics I a.m. to 6 p.m.

lantem 7 /5,-
Photocopy 10,-

Typing/computer seruice
TV watchinS 5,/10,-
Charge mobile 20,-
Haircut 20,-
Sale of solu lanterns
Gender balanced (both
women and men
involved)

1000 Kih

Depends, e.g. 250,- per
month for 2 liShts, phone,

music system
Depsds oo mount paid,

can be ued any time o[ the
day
Light, chtrge mobile, TV,
muic slstem

Varies

Wide ranSe of costs, from 10,-
upwards

Varies with ser pEctice, the
condition of the battery and
size of system

Light, chuge mobile (some cm
power radio, TV)l

Prerribed duration of
supply

Types of ws Light, charging mobile
phones, TV, radio, fridge,
welding, and saloon

Gendu neutral (mainly
men involved)

Gender neutral (mor€ men than
women involved)

' University of Oslo.
b chargingofsmallbatteries(bysolarpanels)thatpeopleleaseorbuyatl500Ksh,andconnectlightbulbswithwires.(Homabay-K-Lsl-Mandobservation).

' offering renting and charging of batteries and liShts for fishing, rentinS of lanterns for households md sale of solar systems including appliances for use with
solar power such as energy efficient irons (Hom-K-2-M).

d There are also many other supPliers of private SHS, such as Mobisol; suntransfer; solar Now; Azuri; Heya etc. All sell on pay as you go basis and several of these
systerns are offered with or without payments in instalments.

' In our material, one person had purchased small SHS with two lights at the cost of 9000 (Hom-L3-W), anotfier pays 190 in weekly instalments up to l5 000
(Hom.r-HNo_2_W), and one paid 300O for one lamp onty (Hom-r--HNo3-M).

r The BBO)Q( has two sets of Kis, the lowest is 590/' per month (for three years, thar is approxima tely 2)/-per day, and the other one is llTo/-.System paid down
in 3 years). (Hom-cB-2_M).

t In the cheapest option of Mkopa (for the smatlest SHS) they have to pay 5o/- everyday, the system is controlled, if they dont pay, they will not get tie light, it
will be automatically off. Light and phone charging, cannot be used for TV (only 6 V) (Hom-GB-S-M). Mkopa has larger systems also.h Despite the regulated charge ofconnections, there were considerable variations in the cost reported botl in Kitui and Homa Bay. AJso, theuncertainty regarding
what the cost would be appeared as a barrier for people to get connected.

The population in Gwassi is denser than in east Kitui, but less dense
than in other parts of Homa Bay Counfy. Settlements are dispersed and
people must walk long distances to get to markets. On the mainland,
women spend 1-3 h each day walking either to the lake or to a village
water point to collect water, using donkeys to help carry the load. Of
the villages visited, God-Bura has both a primary and secondary school
as well as a public dispensary. Kiwa Island has a primary school and
dispensary whereas Ligongo has only a primary school and not even a
market place: it is a much smaller and poorer village than the others
visited.

5. Providing access

5.1. The systems of slryply: alfordabiltty, reliability and stqplier-customer
relatiotrf,hip

As a simplification, our materia.l includes three main types of sys-
tems for providing electricity access though there are variations in the
conditions of subscription, duration of use and reliability: l) grid con-
nections, 2) community projects (SHS or Energy Centre) and 3) private
systems (either village scale mini-,hicro-grids or private companies
offering solar products for sale). 'I'able 4 indicates the systems, main
characteristics and indicates the gendered nature of the process of im-
plementation, to be discussed below. We underline that the data given
are based on individual accounts and have not always been cross-
checked with the actual suppliers.

Many people in the visited villages do not have any kind of elec-
tricity access. The uptake of private solar systems appears to be higher
in larger, more central villages with more economic activity than in the
smaller villages in the periphery. Moreover, during grid extension, the
larger and relatively wealthier villages are prioritised. For tiese rea-
sons, and because the grid is often unreliable, the number of solar
systems tended to be higher in the villages with grid (God-Bura and
Endau). Kalungu (Kitui) has not been included in the central grid ard
there were only two individual SHSs (including a bar recently opened
and run by a woman whose husband is a former military officer, Kit-K-
HE1_W). In Ligongo, the grid had arrived 1.S years ahead of our
fieldwork, but only to the primary school and the supply was not yet
operationalised (transformer in place, but lack of distribution lines).
These two villages generally have poor public services aad do not have
community energy projecB. In the other selected villages with better
provision, some householders and shops sometimes use a mix of sys-
tems.

5.1.1. The central grid
Having a connection to the grid is only for the few. Gilbert, an el-

derly man in Endau, said $rith a sigh: ,,you see, this place is rural and
people are very poor, so they can't afford it. It wasjust recently that this
rural electrificarion was introduced to this area.,,(Kit-E-l.S2_M). Most of
the 30-40 existing connections in Endau are businesses in the market
area: eitler shops (mostly run by women) or workshops for carpentry
and the like (used by men) who tend to rent the premises from
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purpose of these events was to raise some key issues for discussion and
Bet a sense of local discourses on electricify and gendered challenges,
experiences and expectations in an efficient way. They were often held
under a tree in the market area, attracting other people as listeners.16

We had developed an interview tool for each rype of interview. They all
covered questions about the (gendered) organisation of electricity and dis-
tribution of benefis, and also brought up issues specifically related to the
person's fi.rnction and type of ocperiences. The interviews were semi-struc-
tured and allowed for follow-up questiors and people,s own elaborations.
To grasp people's experiences and opinions on the household level, we
followed a similar su-ategy in that we started by posing the same in-
troductory questions to all (except when collecting life stories, see below),
including household composition, incomg types and use of energy sources,
decision-making and division of resporsibilities, gendered subscription to
electricity services and gendered distribution of benefiE. Then we employed
either one out of three different sub.sets of questions: one focusing on de-
tails about energy and fuel use and cosB as well as time use; a second asking
relatively openly about peoplet daily practices, including the daily rhlthm
of various household members and the technology and tools they use for
handlirg various task (following social practice theory). A third sub-set of
questions concerned gender norms in particular and people,s perceptions of
the distribution of electricit/s impacts between various social groups in the
village. This division into subquestions rumed out to be ruefui for obtaining
a bmad picnue of the general situation on energy and gender as well as
more individual and experience.near accounts.lT ln addition, we collected
life stories, and here we selected older womer and men to understand the
crirrent situation in a historical perspective.

To systematise the data, we summarised the findings and coded the
material in NVivo according to central topics.

Overall, we consider the collected material in these case studies suired
for examining the gender dimension of electricity access in the two rural
Kenyan contexts. Other forthcoming studies might employ larger quanti-
tative data sets to examine selected dimensions,/indicators embedded in
the framework. Ethaography and participant observation conducted over
time would allow for a richer or "thicker" description and thereby a deeper
understanding of the elecriciry-gender nexus in a given context.

4. Two rural case study areas

Two Kenyan counties were selected for this study: Kitui Counry is
located in Eastern Kenya (bordering Tana River County), and has an
extremely dry climate and high levels of poverry, particularly in Kitui
East. Homa Bay Counfy is in the Western part of Kenya. Due to its lo-
cation by l,ake Victoria (fishing industry brings possibilities for income
beyond farming) the level of affluence in Homa Bay is generally better
than in Kitui. This is reflected in a relatively high uptake of new tech-
nology, e.g., we heard stakeholders in the renewable sector in Kenya
refer to the areas by the shores of Lake Victoria as ,.solar hot spots,,.
However, people in the studied (including interior) area in Homa Bay
(Gwassi, see below), also suffer from high levels of poverty. ln both case
study areas, poor water supply and lack of other infrastructures force
people to spend considerable time on drudgery (e.g. collecting water
and fuelwood) and these tasks primarily fa.ll on women. The national
grid has reached parts of the rwo areasls which have also seen tie ar-
rival of various types of off-grid solutions for electricity supply. We

t6 When we arived at such gatherings, chain had beeo set up for the researches. [n
mixed group settings, the men also tended to sit on chaic while the women sat on the
trcund. Due to the public nature of these nreedngs, people djd not share private matteE
on such ccrioro.

17 Our comprehensive frmework cover a whole mge of isss which are diffcult to
include in one single intetriew, ild we knew from uperience that people tmd to become
tired after about ooe hour md normally have maoy other things to attend to. This paper
treats selected parts of the ollftted material, while other spects (e.g. details on enerty
and time use) will be published elsewhere.

18 The national grid reached ptrts of the study ilea in central parts of Kitui Counry itr
2015 and parts of rhe study area in Homa Bay Comty in 2009.
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selected the two areas to be able to study different types of access and
processes of implementation, which is important in the present dis-
cussion. For the purpose of analysing the gendered impacts of elec-
tricity use (to be treated elsewhere), we also found it important to look
at areas with different levels of affluence. Because the gendered, social
organisation is fairly similar in the lwo study areas, our comparative
aim in the present discussion primarily concerns the implications of
different systems of provision rather than observing differences be-
rween geographical contexts. Nonetheless, a quick look at these con-
texts helps position the popuiation under srudy.

In Kitui Counry, we selected Ikisaya, Kalungu and Endau villages.
The majorify of the population belongs to the Kamlo ethnic group and
there is a variery of clans. The land type is arid and semi-arid (ASAI),
and as a result the population densiry is sparse and settlements are
highly distributed. This area is highly vulnerable to climate change, and
the ASAL areas have among the highest incidences of poverry and
lowest level of access to basic services in Kenya. Subsistence farming,
charcoal production and livestock keeping are the main tivelihoods in
the three study villages. There are frequent crop losses due to drought
which necessitates periodic government food relief programmes, and
persistent food scarcity and the economic losses both strongly and ne-
gatively affect people's lives. Tensions and conflicts also arise when
Oroma and Somoli pastoralists (rwo Kenyan rribal groups) approach the
area to feed and water their camels and goats.

Endau is considered to be the most developed of the three villages. It
has approximately 20-30 shops and workshops (permanent structures),
a primary and secondary school, private health clinic, and a market in
its centre. It is located between the two other villages.r', Both Ikisaya
and Kalungu each have a primary school but no secondary school and
no health dispensaries. Water scarcity means that water is often ra-
tioned and must be paid for by users. Women may spend many hours
every day (2-3 h, ffi km) collecting water, using donkeys to help carry
the load, whether from a central village tap or from a watercourse such
as shallow wells dug in the riverbeds, rivers or a well. Transportation is
constrained by the poor infrastructure and disperse population which
means that public motorised transport is limited: two buses (one in each
direction) pass through Ikisaya every 24 h and no bus goes to Kalungu.
People must spend significant amounts of time commuting, and pre-
dominantly this is by foot.

In Homa Bay County, despite the relative proximity of Lake
Victoria, water scarcify is prevalent (though not as pronounced as in
east Kirui), and lack of clean water is felt in the selected villages:
Ligongo; God-Bura; Cod Liech, Olando, and Kiwa, a small island in the
lake itself. All these villages are located in Gwassi, a constituency of
Homa Bay. The majoriry of the population are of the luo ethnic group
although some are Suba. There is a strong clan structure, which plays an
important role in the settlement of conflicts and for raising funds within
the community, for example for schooling.

Livelihoods include subsistence farming, livestock and charcoal
production, but the lake and its fishing industry dominate the main
economy. Because of this, it was important to also visit beach landing
sites associated with the villages, such as those at Nyandiwa and Rasira.
Men fish for Nile perch during the day and Omena at night using boats
that in some cases are owned by women. Nile perch is sold either to
commercial agents or to women, who also buy and dry the Omena and
sell it on to traders, or trade in it themselves. Because of the migrant
nature of fishing, men (and it is only men who fish) move between areas
and take temporary accommodation at beach landings. According to
several ofour respondents, tlere is a high level oftrade in sex as well as
assault associated with the fishing industry, and a high prevalence of
HIV in the region.

re Coming from Kitui Tom (dle centre of the County, ca 90 km from Endau), one has
to travel thrcugh Endau to reach lkisaya in the direction to the nonh (9 km) and Kaluntu
estwards (7 km).
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Table 2
Selected villages for study, Homa Bay County (Gwassi Location).,

Energr Rreorclr & Sociol Sciqce 44 (2018) 61-74

House-holds crid
in village

NoD of grid Comunity prcjets private systems, village scale
conn.

PriEte, other systems

God-BuB Village 634
Kiwa Island 397
God Liech Village 451

Ligongo Vitlage 303 Yes

Yes 2009 Ci 20
No N/A
Yes Ca 30

No

No
SHS Solar Mamas

Rental and sale of solar lantem" (ca 30 custmes) SHS, star lantem (ca 1SO cstomec)
3 MicGgrids'r (ca l0o cusrome$) SHS, soltr lanrems (ca 60 SHS customers)
No SHS, solil lmterns (ca 120 csromers incl.

Solar Mmas)
No sHs0 No

' In the text to follow, we nunber the interviewees according to their location and gender, see Appendix B.b Number of grid connections. In Ligongo there is a grid, but no connections.
" oSRAM Energy Hub.
d Two installed by Powergen and one by Renewable World/Renewable Energy Atxiliary project (REAP).

Table 3

Selected villages for study, Kitui County (Malalani and Endau Locations).

Houe-holds in village Grid No of grid conn. Community prcjects Private systems, village scale Private, other systeffi

Endau Village 693"
Ikieya VillaSe 384
Kalugu Village 98

Y6 2015 30-40
Ys 2016 5
No N,/A

Solar lantern rsting No
Energy Centre (33 lantern renting membe6) No
No No

SHS, solar lanterns
SHS, solar lanrerns

sHs

" The number represents the whole Endau sub-location (larger than Endau village). (Kit-E-1M).

3. Methods

The material was collected in Kitui and Homa Bay counties, where
different types of supply have been implemented and where we could
compare both the organisation and effects of the different types of
supply. In Kitui our team had previously been involved in setting up an
Energy Centre (Ikisaya village) as part of an action-research project,
where both women and men were included in management and op-
eration [4]. In Homa Bay Counfy we knew that there was a micro-grid
project (Kiwa Island) as well as a community projecr targeting women
(God Liech and Olando Villages).

We came across a number of different technologies and delivery
models during the 6eld research, both in areas where the grid is present
and where it is not. These ranged from solar home systems and solar
lanterns sold either tfuough retail sales or different forms of consumer
financing (including mobile enabled pay-as-you-go), smalI solar char-
ging stations offering lantern rentals, and solar mini-grids offering
household and commercial connections. Tables 2 a.nd 3 list the selected
villages and the types of supply that are available in the areas. We
cluster these systems according to their ownership models: Grid (na-
tionally owned), Community projects (owned by villages/communiries)
and Private systems.ll By community project we refer to organised
supply of electricify services on the village level, and not technology
purchased in the open market or private sector operated mini-grids
which are denoted as Private systems. In addition, it is notable that the
private systems often have distributors present in the region as well.

The fieldwork was conducted from 3 to l5 October 2ol6.t2In total,
we conducted 81 in-depth interviews and seven focus group discus-
sions. We sometimes managed to retrieve written documentation (e.g.
lists of electricity customers and schoolchildren's enrolment and exam

resultsl.t:r In addition, we visited some households in the evening to
observe the use of electriciry.

The research team consisted of five researchers including the au-
thors (three women and two men, three of whom reside in Kenya and
rwo in Norway). Kkwnba is spoken in Kitui and Dholuo is spoken in
Homa Bay, and we were assisted by five translators (three women and
two men). In addition, a woman assistant helped plan the meetings.
Most of the interviews were audio recorded and transcribed by assis-
tants, and we also took field notes. Standard ethical procedures were
followed (research permit, informed consent, anonymityl4).

In each village, the selection of respondents was partly based on the
type of functions we wanted to include: i) key people: village leaders,
women's group ieaders and/or village elders; ii) electricity suppliers
and agents, iii) staff at clinics and schools, iv) businesses and v)
householders (see below). In Kitui County, the staff at the Ikisaya
Energy Centre helped plan these meetings. We were less familiar with
Homa Bay, and to help plan the fieldwork and obtain local contacts we
conducted a scoping visit in advance. When selecting householders, we
used the following criteria: obtain a spread of people with and without
access to electricity, people at different wealth levels including the very
poor, include businesses, and obtain spread in geography and clan be-
longing. Most interuiews were scheduled in advance, except in Kalungu,
where we recruited participants directly during a day visit.

Most householders were interviewed in their homes, preferably
alone, which was often but not always the case. People running small
shops and restaurants were interviewed in this kind of location.ls Due
to the topic of research (women's empowerrnent) we included stightly
more women tlan men. We initially intended the focus group discus-
sions to be same-sex gatherings, but this was not always the case as
groups were mixed, but with a majority of either women or men. The

I 1 Due to the rapid diftrsion of elar technology, the distinction between ,,electrified',

and non-electrified villagc make limited sense when presenting the material. This dis-
tinctioo hal otheruise been the main principle for classification in statistical studies that
meuurc electricity's sGial impact [5]. With the spread of decentralised solutioos and the
shift towards a multi-tier Famework for defining access, such studies will have to apply a
more nuanced clssificaton.

r2 The sites in HoM Bay are located about 250 km west of Nairobi. The team travelled
by airplane &om Naircbi to Kisuu, and by car from Kisumu to cwassi (apprcximately
2h). The sits in Kitui Couty are lcated ca 270km east of Nairobi (ca 6h by car),
passing through the counry cenrre, Kitui Town, located ca 90 km from rhe field sir$.

r3one group of respondents we did not manage to cover as well tr expected are
manatenrent and staff involved in grid systenr. This is mainly because they do oot tend to
be prsent in the villaga where we spent most of our time. Also, tr we discuss below, in
Esrem Kenya (Kitui) lhe whole grid initiative seemed to be in linbo. The Rural
Electricity Authoriry (REA) has supplied the min grid in many places, but people are still
awaiting Kenya Power to appear in the rea ild start charging them for eletricify.

1a To hide rhe identiries of interuewe quoted in tie text, we have chmged their
nams.

I s People often combine economic sldeavours (infomal sector) with doing household
chores hence in practice the separation between houeholds md shop keepeE is not strict.
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two-thirds of elective or appointive bodies may be comprised of
members of the same gender [22]. As to energy governance, the Con-
stitution establishes lwo tie$ of government at the national and county
levels. The national level is mandated with energy policy, whereas
county governments are responsible for county level energy planning,
development, reticulation and regulation [23]. The Constitution does
not specifically mention energy access as a right, but as lawyer and
university lecturer Muigua argues, this is implicit in the spirit of the
Constitution by linking energy access to both sustainable development
and human rights.

With new draft energy policy and legislation awaiting parliamen-
tary assent, the country still operates under the policy framework
provided by the Sessional Paper No. 4 of 2004 and the Energy Act of
2006. The Energy Act of 2006 is the key legislation for amending and
consolidating any law relating to energy. It provides the regulatory
framework for both renewable and non-renewable energy sources. It
also establishes the institutional arrargements for the electriciry sub-
sector, including the establishment of the Rural Electrification
Authority (REA), which became operational in 2007, and whose man-
date is to accelerate the pace ofrural electrification in the country [24].

In practice, the REA is responsible for expanding access and im-
plementing rural electrification projects through both grid extension and

off-grid supply (e.g. installation ofsolar PV systems in public institutions).
Completed projects are handed over to Kenya Power!) to operate and
maintain under a service level agreement with the REA: whilst the assets

remain the properry of REA, Kenya Power covers operation and main-
tenarce through the collection of electricity retail tariffs [25].

The private sector is acknowledged within the policy, regulatory
and institutional set-up, but this primarily emphasises independent
power producers (lPPs), supplying electricity to the national grid, in-
cluding renewable energy, for which there is a feed-in-tariff framework.
Furtler, whilst there are provisions in t}re current policy and regulatory
framework that support private sector mini-grids, tiere are still im-
portant barriers, for instance around the prioritisation of grid

9 Kenya Power owns and operats most of the elctriciry transmission and distribution
system in the country and sells electricity to oyer 6.2 million customers. The Kenyan
Govemment contrcls 50.1% of the shas md priyate investos have 49.90,6 il61.
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extensions over off-grid solutions. Another barrier is the uniform tariff
and single utiliry model that discourages private investment in mini-
grids due to the high capital costs of the infrastructure and the inabiliry
to charge tariffs for power that enable cost recovery over a reasonable
period [26]. The sale and distribution of Solar PV systems at a consumer
leveI are supported through favourable value added tax (VAT), customs
and excise duty incentives, which are intended to reduce the cost of
such systems for the consumer.

Much of the push towards rural electrification has been driven by
Kenya's Vision 2030, Kenya's long-term development plan, and two key
political projects, the Last Mile Connectivity Project (LMCP) and Digital
Literacy Project (DLP), formerly known as the Laptops for Schools
Project. The objective of the LMCP is to provide 70olo of households in
Kenya with electricify by 2Ol7 and universal access by 2020, which
translates into more than one million new connections required every
year. The DLP started off as the Laptops for Schools Project but has
since extended its mandate to include the integration of ICT into
teaching and learning in primary schools. In relation to the adopted
approach in this paper, it is interesting to note that one of these two
governmental projects is electricity supply driven while the other is for
activities intended to spur rural demand for electricify consumption.

Kenyan electriciry policies are mainly attuned towards providing
electricity access, making services affordable to the poor and enhancing
the availability and reliabiliry of electricity supply [27]. Gender issues
are not systematica.lly addressed. r') However, though their im-
plementation might be stow [28] Kenya Power has developed a gender
mainstreaming plan (201G-l5) and other gender strategies 129:27-al.
Ln2012 an independent NGO called ENERGIA-Kenya Network was es-

tablished with Practical AcLion as the secretariat with the purpose of
influencing gender mainstreaming in energy planninS and delivery [30:
181. The present, independent srudy acknowledges these attempts to
address gender in electriciry and seeks to contribute to further under-
standing how gender may come into play - and be addressed - when
different types of electriciry access are provided in rural areas.

ro See for uamgle tie curent strategic plu (2076/17-2020/21 ) of Kenya Power [43],
whirh giva no menfion of gender issues in tems of women's and men's inclusion in
prcvision or different nftds.

Table 1

A framework for analysing women's empowerment through electricity access (retrieved from
Winther et al. [5, 39s1, fields to be treated in the resent discussion).

Dimension Sub-dimensions Conditional
factors

Women's and men's rights

Gender ideologies and norms
Overarching issues

Empowerment 1

Social positions

Material short-term opportunities

Material long-term endowments

Social resources

Resources
Empowerment 2

Human resources

lnfluence over lile decisions
Agency

Empowerment 3 lnfluence over everyday decisions

Negative events Negative effects of intervention

lnfluence over decisions regarding
household electricity accessAgency in the realm of

the intervention
(electricity) lnvolvement in and influence over

system of supply
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The aim of this paper is to examine the gendered set-up, organisa-
tion and effects of solar-powered electriciry access as compared with
the grid. We are particularly concemed with understanding how var-
ious types of access may contribute to women,s empowerment (see
below). In a context such as rural Kenya where various solutions are
being promoted, it is important to examine the gendered aspects of
various types of electricity access and how and to what extent elec-
criciry reaches and benefits various groups. We draw on qualitative
material collected in rural areas in Homa Bay and Kitui counties in
2016. The systerns of provision span from the national grid to solar-
based decentralised systems (community projects/village icale supply)
to private solar home systems (sHS) and sorar ranterns offered in the
market.

We assume that two types of .,forces,, contribute to shaping social
practices and thereby people,s actual access to electricity. First, there
are systems of provision that are developed and prornoted, making
electricity available. Second, there are various types of end-users, si--
tuated in a particular socio-cultural context, who may or may not desire
to obtain access for a range of reasons. Both end-users and systems of
provision are socially constituted t241. A large part of the literature on
gender and electrification centres on end-use in terms of electricity,s
impact on women, men and children,s welfare (for a review, see [5]).
However, as pointed out [6,2,5], relatively few studies have looked at
the gendered organisation and set-up of supply and the implications
thereof. Among the exceptions, Ahlborg [g] conceptualises (power)
relations of class and gender suffuing small-scale electriciry systems.
Standal et al. [9] address the gender dimensions in energy politics and
Jenkins et al. [10], addressing energy transitions more broadly, call for
a need to focus on energyjustice so as to avoid entrenching gender bias
and other forms of inequaliry. There are empirical examples showing
that women's involvement in supply has had wider, positive impacu on
gender norms in local communities [11], [f 21. 1n comparison, gender_
neutral processes have resulted in men rather than women becoming
involved in systems of provision t13,141. In the present discussion, we
scrutinise how various types of electricity access are being consfucted
and gendered, and the implications of this for women's empowerment.

We regard women,s empoh,erment as the process towards gender
equality. Elsewhere [5] we developed a framework for analysing wo-
men's empowerment in the realm of electricify, in which we buiid on
Naila Kabeer's work on empowerment (1999, 2OO1) and more general
social theory.a ln this paper, we draw on this framework (Table I),
which identifies three generic empowerment dimensions: 0 n7hts,
norms and social positiorl ii) accass to resources ond iit) infiuence over
decbiors (oBency). In the rural Kenyan contexts in question, women and
men tend to have unequal access to such privileges, and we seek to
understand whether electricity access in any way influenced the si-
tuation by providing empowerment for women. The framework also
invites aftention to negative events as a result of the intervention,
conditional factors and women and men,s degree of involvement and
agency in the realm of the intervention, both on the supply side and in
their role as subscribers and end-users. ofnote in tre present discussion
is that women's indusion in supply is regarded both as a possible
conditional factor for women,s general empowerment (measured
through the three generic dimeruions) and as a separate criterion for
measuring empowerment through an intervention. The latter follows
from the presumption that women, too, have a right to participate.

As indicated in Table 1 (highlighted fields), the presenr discussion
primarily focuses on agency in terms of decision-making processes
surrounding access and subscripdons; the purposefu lness, affordability
and challenges associated with various types of access; and signs of
changes in gender norms and women,s general agency and social po_
sition as a result of various types of electricity interventions. potential
long-term impacts on women,s empowerment from using electricity,s

T. Wnha ct aL
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services, e.g. through improved public services or exposure to alter_
native gender discourses through television, are not treated in the
present discussion. Rather, we specificaily explore the relationship be_
tween gender and electricity access including decision-makin! re-
garding electricity's uses. In the following, Section 2 presents the po-
sition of solar power in Kenya and the policy and regulatory framework.
In Section 3 we account for the methods used and provide an overview
of the systems of provision available in the trvo study areas. Section 4
provides a contextual description of the two selected case study areas,
Homa Bay and Kitui counties. In Section 5 we present findings on the
gendered set-up of supply including the supplier-customer relationship
and the gendered processes of implementation, ln Section 6 we focus on
decision-making and access to electricity in people,s homes. In Section
7 we discuss the results, and Section g provides some concluding re-
marks and recommendations.

2. The position ofsolar power in Kenya

Kenya has a current population estimated at 46 million people, of
which approximaLely 7oo/o are rural [15]. power generation is domi_
nated (87%) by hydro and georhermal power t161. Utiliry scale solar
power generation plays only a niche role, although there are several
pipeline projects under development [17]. Household connection rates
average 32026 across the country, but only S0lo of rural households are
connected to the grid.s This varies in different counties, with less than
3.3026 household access in Tana fuver County in Kenya,s Eastern pro_
vince [18], a county adjacent to Kitui County, included in t}Ie present
srudy. Research carried out by in Westem Kenya found that even in
"seemingly ideal" conditions for rural electrification, that is, where
there is high rural population density witll gnd coverage, electrification
rates still remained dismally low, averaging 5%o for rural households
and 22o/o for rural businesses []91. In addition, recent media reports
have claimed that connection numbers are inflated because a large
number of t}te meters (counted as connections) are non_vending.6

Kenya has long been known for its private sector-driven ;ff-grid
solar PV market [20] which has developed with t]re support of donors
[21]. In recent years, diffusion of solar home systems (SHS) in rural
areas has escalated dramatically primarily due to the ability of in_
novative comparies to offer them on an incremental finance basis, with
daily payments to match a rypical rural household,s expenditures on
kerosene and phone charging. These companies have packaged together
global techno.logy innovations (LED lighting and Li_ion battery tech_
nology) and cost reductions in global solat pV prices; together with
remote, automatised control systems and mobile money platforms such
as M-PESA to develop plug-and-play systems ranging from 5W to >
100W, available off-the-shelf on credit from a nearby retail outlet.
Recently (2017), Kenya Power, with financial assistance from tlre
Nordic Development Fund, has installed 300_400 small pV charging
systems in villages (distributed in eight different counties), including
approximately 12.000 solar lantems (expecting to reach 24.000 as the
project evolves;.7 There has also been technological, economic and
organisational innovations in solar mini- and micro-grids; however,
both the number of such supply systems and the uptake of connections
remains limited. This is partly rinked to regulatory barriers that hinder
private sector investment (see below).

Policy and regulatory context
Gender equality is enshrined within the Constitution of Kenya. This

supreme law directs the state to take measures that include legislation,
affirmative action programmes and policies, representation in
Parliament, and implementation of the principle thai not more than

s HH elecficity access at 32016 across tie country; with 51% uban ud 5016 of rural
households connected to rhe grid [39]

6 See for example Waftrla [a0], Okoth [,11], Omondi [,t2].7 Communicated by Mr. Henry Gichungi, m engileer panicipadng in the prcgramme.
8 Metering; remote control systems; mobile money paymen$.

a Scietcchnical system theory md smia-l practice th@ry.
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This paper examines the gendered
from the central grid to solar.based

implications of various types of electricity access in rural Kenya spanning
systems such as community projects, village scale supply and private solar

home systems (SHS).

Drawing on material collected in Homa Bay and Kitui counties in 2016, the paper examines rhe gendered set-up, organisation and effects of solarpowered electricity access as compared with the central grid. The paper
employs a framework for analysing women's empowerment through electrification, which draws on Kabeer,
Friedman as well as anthropology, socio-technical system theory and pracdce theory.

The results show that people tend to cherish solar-based solutions whereas the grid is perceived to be costly,
unreliable and unavailable. As to the gendered organisation of supply, men dominate within the grio, mini-grids
and private suppliers, leaving an imPortant potential for women's empowerment untapped. Two communiry
projects included women's'hands-on'participation and spurred local discourses abort women,s capabilities.

Access is also gendered on the user side. Because men tend to owo the houses, have a higher income and amoral right to make major decisions, fixed connectioru and high subscription fees provide"women with less
agency than what is the case in decentralised systems of supply.
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"Electricity [from the grid] is unreliable even when tlere is sun-
shine."

Woman with a connection to tle national grid as well as a solar
home system.

God-Bura village, Homa Bay, Kenya, October 2016

l. Introduction

emphasis on universal access to electricity has never been more pro_
nounced, as reflected in the Sustainable Development Goals (SDG). One
of the targets for Goal 7 on energyr is the ,,proportion of population
witl access to electricity,,tl, p.231. Following the.,Global Tracking
Framework" (GTF) as identified by the Sustainable Energy for All in_
itiative (SEforAIl), electricity access is not a binary entity. Rather, a
multi-tier framework is used, acknowledging various levels of access,
spanning from tier 0 (no access) to tier 1 (provision of some light for
some hours)2 up to tier 5 which implies conlinuous supply and the use
of power-demanding appliances and machines. The framework also
aims to take affordability and reliability into account; hence, it is not
evident that grid connections provide a level of access corresponding to
tier 5. However, we diverge from the GTF in that we consider electricity
access to be people's acruol subscription to and use of electriciry,s sei-
vices ratler than their (hypothetical) possibiliry to do so.3

Promoted by the private sector in particular, solar powered elec-
triciry services are rapidly growing in rural Kenya. At the same time,
friven by the Kenya Vision 2030 and rwo key political projects (see
below), the government is expanding the national grid, and has recently
started to look into providing off-grid solutions. Internationa.lly, the

'Corcponding author.

. Etuil oddr6: lanjr.ni0rher(d:sunr.rriu nD (T. Winther).
'SDG Seven: "Ensure access to affordable, reliable, rurainable and modern energy for all.,, Il].2More specifically, tier I includes suPPly,/capacity of 3w, 20wh 9r tooolmh per day. Also, durarioo of ilpply should be minimm 4h during daytime md minimm lh in theevoiry [37, p. 17S].

and is therefoe not purposeful in the present work.
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The realstory (despite high %figures reported on ruralelectrification and electricityaccess)
is that many of our rural people are still too poor to connect; or if they do connect, many
cannot afford the monthly rates and therefore do not draw electricity. The more remote
rural grid-connected areas suffer from erratic and unreliable supply - see the Kenya power
reports on actual paying customers. The promise that once electricity arrives, new
industries and businesses will bubble up is simply not happening - electricity provides some
additional hours of work-time in the evening; and makes some production more efficient,
but without guiding policy or a package of economic development incentives, how will these
things'Just happen" out of the blue?

Worst affected are women and girls. They earn far iess than their men; have less agency in
decision making; and still bear the heavy burden of daily drudgery, especially in collecting
water, which rural electrification has simply failed to address at all. A gendered approach to
the provision of electricity, guided by policy and The Energy Bill, would require that
consideration of women's needs are made in a more strategic way during planning. This is
not only to reduce the burden of the Kenyan rural woman, but covers the full range of
energy provision, from policy through to planning; investment; training; design;
implementation and use. For example, by making conditions safe and conducive for women
field engineers you make a safe environment for men - it is perhaps a surprising finding that
many men also fear violence, including sexual violence - and these are the few brave men
who were even willing to report such things.

My submission is that by acknowledging and building in a focus on gender in allenergy
activities and provision in the country, public investments will deliver better and more
sustainable energy delivery projects; will have a focus on comrnunitv e mpowerment
especially in rural areas; and will bring better value for money to the heavy burden the tax
payer must make.

It is unfortunate that the Energy Bill does not acknowledge or mention any of these aspects
in any practical and meaningful way that supports the national development agenda; Vision
2030; and progress to the sustainable development goals.

ln support of my submission, I am pleased to attach a recently published paper resulting
from the research work that elaborates on these but also on modes of electricity supply,
and contexts around women empowerment and electrification.

Yours sincerely

AnialiSaini



AnjaliSaini(Ms)
P O Box 2570 - 00621
Nairobi

The clerk of the senate /secretary, parliamentary Service commission
P. 0. Box 41.842 - 00100
Nairobi

emora e Bill mb Bills

Thank you very much for the opportunity to submit views on The Energy Bill. I do so in my
individual capacity.

The submission lwould like to make is about strengthening aspects of gender (nb: the term
is taken to be inclusive of both women and men; boys and girls and recognising that energy
impacts upon each of these groups in different ways).

This submission is specifically about Electricity Access, especially in rural areas that have
been subject to, or will be subject to rural electrification. I have had the opportunity to be
involved in a three-country research project (Kenya; lndia; Nepal)that looked at how
electricity access has the potential to empower rural people, in particular women.

A key finding is that, despite massive public investments into rural electrification
infrastructure, this potential remains untapped. lt was more common than not to find

that such infrastructure was poorly functioning and that supply of electricity was
u n relia ble;
that most people cannot and have not connected to the grid - less lhan 6% of over
200 people surveyed in our case study site in Homa Bay had connections to the grid;
that there were cases (e.g. in Homa Bay and East Kitui)where the final connection
between a transformer and a school had not been made - hence no electricity
supply possible - despite the ruralgrid infrastructure, including transformers,
already in place for several years.

lacknowledge the great strides made in rural electrification in Kenya. However, it is now the
time to step back and look at its accomplishments versus where it is failing to deliver upon
its promises and expectations. ln all our survey areas we found that unreliable supply is as
bad, if not worse, than no supply. This is especially so in health clinics and schools that then
have to improvise for night time maternal deliveries; are unable to store vacccines; and
despite the promises and potential of the national Digital Literacy Project remain without
a ny mea ns at all of teaching a nd lea rning digital literacy I Such institutions have to bea r the
heavy burden of back-up generators (if they can afford them). Local small industry also has
to do the same because unreliable supply spoils their equipment; ruins any batches of
processing that they may be carrying out.
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KUSi-IiJU
KEI'IYA CIVIL SOCIETY
PLATFOllltr Ofl OIL & GAS

fulfilment of the requirements under this Act
and the presentation of an Environmental
/mpacf Assessment License, the Authority may
impose such conditions as r? may deem fit on
the permit

Environmental lmpact Assessment (ElA)
License when applying for a non-
exclusive exploration permit. This will
ensure that the proponent, National
Environmental Management Agency
(NEMA)and other lead agencies
including County Governments have the
opportunity to assess possible negative
impacts of non-exclusive exploration on
different counties taking cognisance of the
potential environmental, social and
economic changes a project any cause.

127 (f) Terms and conditions for the application and
approval of non-exclusive exploration permits
and the contents of the proiect report submitted
under the environmental law

We propose that the Authority in charge
of issuing licenses should, in collaboration
with National Environmental Management
Agency develop regulations on the
additional information needed in project
reports that concern non-exclusive
exploration. ln this case, we take the
meaning of non-exclusive exploration in
Clause 2 of the Petroleum Bil,2017.
ln line with Clause 126, these regulations
shall be foruyarded to the Cabinet
Secretary in for the time being
responsible for petroleum.
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KtiSi uU
KEI.IYA CIVIL SOCIETY
PLATFONM ON OIL U GAS

production sharing contract and the field
development plan shall be deemed to have
been ratified.

Revenue

ln order to avoid misinterpretation of this
Act with regards to revenue sharing. We
propose that the county govemment and
local community share should be a
percentage of the 'profif s derived from
upstream petroleum operations' as
opposed to a percentage of lhe'national
government's share'.

58. (1) The nationalgovernmenf's share of fhe
profits derived from upstream petroleum
operations shall be apportioned betuveen the
national government, the county government
and the local community.

(2) The county government's share shall be
equivalent to twenty percent of the aalienal

profits derived from
upstream petrole um operations:

(3) The localcommunity's share shall be
equivalent to five percent of the aalienal
eevernment share profits derived from
upstream petroleum ooerations and shall be
payable to a trust fund managed by a board of
lrusfees established by the county government
in consultation with the local community;

58 Sharing of Petroleum Resource

Environment

We propose that the Authority should
require an applicant to present an

The Authority may- issue an applicant with a
non-excl u sive exploration permit upon

'22 Application for non-exclusive
exploration permit.

Page 3 of 5





{o

-\

i,'.UStrtJu
t(Er{YA CtVIL SOCIETY
PLATFORM OI'I OIL & GAS

the extraction of Crude Oil and Natural
Gas shall be subject to ratification.

ln order to ensure futfilment of Article 71,
this clause should only speak to
Production Sharing Contracts and not Full
Filed Development

@toParliament
for ratification in accordance with Article 71 of
the Constitution.

(2) Parliament shall, within sixty days after
receipt of the production sharing contract and
Wunder sub-secfion

(1 )-
(a) ratity the production sharing contract-a#
W;or
(b) refuse to ratify the production sharing
contract and the field develepment plan and
refer the documente back to the Cabinet
Secretary for reconsideration stating the
reasons for the refusal.

(3) Parliament shall, in carrying out ifs
obligation under sub-secfion (2), undertake
public participation.

(4) The Cabinet Secretary shall, upon
accordance refusal under sub-secfion (2)(b),
consider fhe reasons and reservations on their
merits and resubmit the same to Parliament for
approval.

(5) lf Parliamenf does not make a decision
under sub-secfion (2) within ninety days, the
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Petroleum Bill,2017

Kindly note that the words in itatics and underlined in the Proposal column are the proposed additions while the struckthrough

italicised words are the proposed deletions

KTSPLJU
KENYA CIVIL SOCIETY
PLATFONI'1 OIJ OIL & GAS

The Energy and Petroleum Regulatory Authority

We note with concern that EPRA formed
under Clause 9 of the Energy Act shall be

under the Cabinet Secretary responsible
for Energy, yet the Authority shall

exercise powers that affect both the
Cabinet Secretaries in charge of Energy

and Petroleum.
This will potentially bring legal and
political issues relating to issuing of
licenses and monitoring the activities of
licensees or contractors.

We propose that the Authority in clause 9 of
the Energy 811,2017 remains as the Energy
Regulatory Commission (ERC). Consequently,
the Upstream Petroleum Regulatory Authority
(UPRA) is renamed to be the Petroleum

Requlatorv Authoritv (PRA) and be housed in

the Petroleum Bill, 2017 as the Bill covers
upstream, midstream and downstream.

The Energy and Petroleum
Regulatory Authority (Clause 9- 24 in
the Energy Bill)

Ratification of Production Sharing Contracts (PSCs)

Article 71 of the Constitution envisages
that all agreements relating to natural
resources involving the grant of a right or
concession must be ratified by
Parliament. Further, the Natural
Resources (Classes of Transactions
Subject to Ratification) Act, 2016
envisions that agreements that authorize

(1) The Cabinet Secretary shall, within thirty
days of

under this Aet of neqotiatino a Petroleum
Sharino Contract under this Act and before
awardinq the Production Sharino Contract,
submit the production sharing contract +ege+her

31 Ratification by Parliament
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21't August 201 8

The Clerk of the Senate/ Secretary Parliamentary Service Commission

P.O. Box 41842- 00100
NAIROBI

Attn: Mr Jeremiah Nyegenye
Dear Sir,

RE: SUBMISSION OF MEMOR/ANDUM ON THE PETROLEUM BILL.2O17

We refer to the above matter and the call for public participation recently placed in the

Daily Nation Newspaper on 13th August 2018.

Pursuant to Article 10(2) and Article 118 of the Constitution of Kenya 2010, we hereby

tender our submission on the above-mentioned Bill.

Sincerely

For any queries please contact
Charles Wanguhu
Kenya Civil Society Platform on Oil and Gas
+254716 159 499
wanquhu@kcspoq.oro
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of a production sharing contract entered into
under this Act, submit the production
sharing contract together with the field
development plan to Parliament for
ratification in accordance with Article 7L of
the Constitution.

rubber stamp. br our view, the PSC License

should be ratified by parliament at the stage

that it is being signed.

5 Section 36(7)@)

"the Cabinet Secretary may enter into a

petroleum agreement with another
contractor in accordance with this Act for the
development and production of eh

petroleum deposits."

Replace "eh" with "the" Typographical error

6 Section 37(2)

"\zVhere the available capacity of
infrastructure used for upstream and
midstream petroleum operatiors is not
suJficient to accommodate third parties, the
owners of the infrastructure shall to increase
the capacity of such infrastructure to
accommodate the third party requirements
il -'

Delete "to" between the words shall
and increase.

Delete "the" between the words
accommodate and third

Grammatical errors
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a

"Provided that the cost of local content
shail be at the prevailing market rate.,,

Proviso under Section 50 proposal is to expunge the
proviso in its entirety
The

from a literal interpretation whether prevailing
market rate refers to the local or intemational
market rate. The proposal to expunge this
clause is premised on the need to avoid any
conflicting interpretations particularly where
they favour the latter view, as local entities
would not be able to compete with

I 
international ones, which, for instance, may
enjoy economies of scale, tax exemptions, ancl
so forth. There has also been a trend of abuse
where mostly t}te inclination is to international
companies at the expense of the local enfities.
This includes cases of employment where
intemational companies have preferred to
employ persons from their mother countries
even in areas and cadres where qualifiecl and
even more competent persons are available
locally. ln most cases, the argument has been
that their employees are cheaper or that they
have been working for them for some time, not
considering that the expatriates are always
paid higher than locals, require work permits,
flighe, hotel accommodations, etc. This
proviso, from our experience will clefinitely get
abused and there are cases to prove the same.

The statement is ambiguous as it is not clear

6
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Tribunal established
2006;

under the Energy Act, Energy and Petroleum Tribunal

We propose that a Petroleum Tribunal is
established under this Bill, separate from the
Energy Tribunal we propose is established
under the Energy Bill.

J Page1571, Section 14

"Establishment of the Upsheam petuoleum
Regulatory Authoriry."

Either delete thjs statement or provid.e
for the establishment of the Authority
in a new section.

There is reference to two section 14s on page
1571. The first one ought to be deleted as it
does not exist in the body of the Bill ie. there is
no section L4 in the Bill that establishes the
Upstream Petroleum Regulatory Authority.

Further, we propose that the petroleum Bill
establishes a unified Regulatory Authority
dubbed the "Peholeum Regulatory Authority,,
which covers tl're three sectors ie upstream,
midstream and downstream, rather than
having an Authority for each sector.

Section 13(2) Delete or add content to the sub-
clauses thereunder

There appears to be sub-clauses missing under
section 13(2)

Section 31:

The Cabinet Secretary shall, within thirty
days of the approval of a field development
plan submitted in accordalce with the terms

Under this clause, ratification of PSC by
Parliament is to occur at the same time that
Parliament is ratifying the Field Development
PIan. Essentially, at thjs stage it wiII be too late
for Parliament to do anything other than

OGCA Kenya
Suite 2D, 2nd Floor, Commodore Office Suites,

Kindaruma Road, Nairobi.
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Section 25:

Establishment of the Energy and Petroleum

Tribunal.

Delete "and Petroleum Tribunal."
The Energy Bill does not govern the petroleum

industry ;u:rymore, given that the Petroleum

BiIl now caters to upstream, midstream and

downstream petroleum. The Tribunal
established under this BilI ought to be the

Energy Tribunal. Any references therefore to

"Petroleum Tribunal",we ProPose, should be

expunged.

2. THE PETROL (EXPLOI(ATION, DEV PMENT AND PRODUCTI ON) BILL,2017

No. Current C1ause in the Bill Proposed Amendment Rationale and |ustification

1 Interpretation section:

"Authority" means the Energy Regulatory
Commission established under section 4 of
the Energy Act,2006.

Proposal to delete "Energy Regulatory
Commission" and replace with
" Petroleum Regulatory Authority"

The word "Authority" is used repeatedly in the

BiIl and may be confused for the regulatory
authority envisaged under this Bill.

Moreover, the Energy Regulatory Commission
is popularly referred to as the ERC. Any
reference to thjs Commission, we ProPose/
should be referred to as such.

2 Interpretation section:

"Tribunal" means the Energy and Petroleum

Proposal to read, "...means the

Petroleum Tribunal established under
section..."

The current clause makes reference to the

Energy Act, 2006. It is noteworthy that the

Bill,2077 also seeks to establish the

3
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1 THE ENERGY BII,L,2017

No. Clause in the BillCurrent Proposed Amendment Rationale and ]ustification
1

AN ACT of Parliament to consolidate the
laws relating to energy, to provicle for
National and County Government functions
in relation to energy, to provide for the
establishment, powers and functions of the
energy sector entities; promotion of
renewable energ-y; exploration, recovery and
commercial utilization of geothermal energy;
regulation of midstream and clownstream
peboleum and coal activities; regulation,
production, supply and use of ellctuiciry and
other energy formsi and for connectecl

Preamble:

dowrutream petroleum"
"regulation of midstream and aspects are covered by the pefuoleumThese

8111,2017

2

Establishment of the Energy and petroleum
Regulatory Authority.

Section 9: Peholeum RegulatoryDelete "and
Authority."

not govern the petroleum
industry anymore, given that the petroleum
Bill now caters to upstream, midstream ancl
downstream petroleum. The Authority
established under this Bill ought to be the
Energy Regulatory Authority. Any references
therefore to "Peholeum Regulatory Authority,,,
we propose, should be expunged.

The Energy Bill does

2

OGCA Kenya
Suite 2D, 2nd Floor, Comrnodore Office Suites,

Kindaruma Road, Nairobi.



ID
OGCA Kenya
0il & Gas Contractors
Association of KenYa

OGCA - an association of service providers in the oil and gas industry - seeks to facilitate the regulation of industry standards,

promote local content developmen! enhance private sector participation in policy making amongst several other objectives'

The Energy and petrolsum S.ills warrant interventions from a wid.e range of stakeholders who can ensure they are unambiguous

and. robust. OGCA lauds the efforts made to accommodate private sector views. Hereinafter are our humble submissions on the

proposed Bills.

I

OGCA KenYa

Suite 2D,2nd Floor, Commodore Office Suites,

Kindaruma Road, Nairobi.

MEMORANDUM BY OGCA KENYA (OGCA) ON BOTH THE ENERGY BILL,2017

AND

THE PETROLEUM (EXPLORATTON pEVELOPMENT AND PRODUCTION) BILL 2017
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c) include provision for public participation ; and

d) provide for the specific regulations/specific areas that are to be made or

covered by the Cabinet Secretary in the granting of consent under the

provision.

8. Review provisions for compensation mechanism
In order to avoid abuse of the compensation funds where an owner of land cannot

be traced, amend the provisions to provide that-

a) the money payable to the compensation fund where the landowner is not

found should be paid directly to the persons affected by the development

and entitled to compensation; or

9. Review provisions for declaration of energy resource areas

The provision should be amended to provide for extensive public participation
prior to the declaration of an area and compensation for landowners where land is

declared an energy resource area.

10. Implementation of energy efficiency
Clause 188 of the Bill does notprovide forupcomingbuildings to be classified by

energy efficiency or provided that new buildings are build energy efficient. The

provision should be amended to provide that all building or factories coming up

after the coming into effect of the Bill should be energy efficient.

11. Conflict of laws on local content provisions
Given that both Bills are presently before the Senate, they can be aligned and

based on the one that is enacted first, subsequent amendments can be made to the

succeeding Bill in line with existing legislation.

Dated this l gth day September, 2018

0 -0lQr-.

.:....:
S AMA OLEKINA
MEMBER
STANDING COMMITTEE ON ENERGY
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of any development where the landowner cannot be traced. These fund are

required to be held by the relevant state agency. However, this proviso does not

require payment to be made to persons resident on the lands in question.

9. Procedures for declaration ofenergy resource areas

Clause 181 provides that before a Cabinet Secretary declares an area to be an

energy resources area slhe shall consult with the relevant agencies and local

communities. The provision is not elaborate enough to ensure all views are taken

into consideration. Moreover, an area that is declared an energy resource area can

no longer be transferred or sold which would affect the property rights of the

landowner.

10. Implementation of energy efficiency
Whereas Clause 188 empowers the authority to classiff factories and building by

types and quantities of energy use for purposes of energy efficiency and

conservation. It does not required energy classifications for upcoming building.

11. Conflict of laws on local content provisions
There is need to ensure that what is provided for under the Bill does not conflict

with the proposed Local Content Bill,2018 that is currently before the Senate.

RECOMMENDATIONS

1. Provide for the requirement for collaboration and coordination with
County Governments

County Governments are partners of National Government in the implementation

of Energy policy. The Senate should amend that Bill to explicitly provide for
consultation with County Governments as follows-

a) Clause 4 to require consultation with County Governments during the

development of the National Energy Policy;

b) Clause 5 to require consultation with County Governments during the

development, publishing and review of energy plans;

2. Establish a Petroleum Sector Regulator
Informed by the sensitivity of the nascent industry and the current organization of
Government where the Ministry of Energy and the Ministry of Petroleum are

separate state departments. The Bill should be amended to establish the Petroleum

5



Regulator Authority for the purposes of regulating upstream, midstream and
downstream petroleum.

3. Review the Membership of Nationar Energy Entities
In order to ensure the effective representation of the interest of Counties, the
Senate should review the membership of the entities to ensure that have
representatives nominated to represent County interests as follows-

a) clause 9 in the Energy and petroleum Regulatory Authority;
b) Clause 12 by increasing the representation of County Governments on the

Board of the Energy and petroleum Regulatory Authority;
c) Clause 26 in the Energy and petroleum Tribunal;
d) Clause 45 in the Board of Rural Electrification and Renewable Energy

Corporation;

e) clause 58 on the Board of the Nuclear power and Energy Agency; and

0 clause 76 onthe Renewable Energy Resource Advisory committee.

4. Review provisions for the granting of licenses to exploit coal for energy
Part V of the Bill should be reviewed to provide more stringent requirements for
environmental accountability in the granting of licenses for the development of
energy from coal.

5. Review provision to avoid exploitation
The provision that the Parliament shall appropriate resources for the payment of
electricity bills where Government or its agencies have defaulted on the payment
of electricity bills is open to abuse. The clause should be amended to provide for
punitive measures instead where Government or its agencies default in the
payment of electricity Bill prior to National rreasury intervention.

6. Sensitization of the public on penalties and compensation for failure
and defects in electricity supply

Clause 166 should be review so a s to require utility companies to sensitive the
public as to penalties and compensation mechanisms.

7. Review provisions for seeking permission to survey land for energy
infrastructure

To protect sanctity of title to land and prevent the exploitation of the provision the
clause should be amended to provide for-

a) an enhance the notice period to thirty days;
b) include a provision for the gazettement of the notice;

6
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Subsequent versions of the bill resulted in a singular regulator for the Energy

sector

Having a single petroleum regulator falling under a Cabinet Secretary responsible

for energy would not only be inappropriate but would result in conflict in

management of the sector

3. Representation of Counties in National Energy Entities

Part I of the Fourth Schedule to the Constitution confers on the National

Govemment the functions and powers relating to the "protection of the

environment and natural resources r,vith a view to establishing a durable and

sustainable system of development including, in particular...energy policy". On

the other hand, Part II of the Schedule confers on County Governments functions

and powers relating to "county planning, including...electricity and gas

reticulation and energy regulation".

The county governments therefore have a critical role to play with respect to the

implementation of policies relating to energy and more importantly on matters

relating to energy and energy regulation. Their input in the decision making and

regulation processes is crucial in light of the functions conferred on them.

The Representation of interests of counties in the entities is imperative. It is

therefore necessary to ensure that the entities have representation of County

Governments in their membership as this would enhance the collaboration

between the two levels of government and ease the process of implementation and

regulation of the energy sector.

4. Conditions for the grant of licenses and permits to develop coal

resources

The rnining and use of coal as a source of energy is likely to have a negative

impact on the environment as well as the health of persons living within the

vicinity of the mining and coal processing facilities.

It is therefore important to ensure that there is a strong legal framework in place

that provides adequate safety requirements for the protection of the environment

and that provides for the mitigation of any negative impact that might arise from

the mining and processing of coal.

3



The framework provided under the Bill is inadequate and would need to be
reviewed in order to ensure that the framework that is eventually in place is
adequately caters for this concern. In addition, the licensing requirements will also
need to be reviewed in order to ensure that the there are in place strict conditions
for issuance of a licence, that licences are only granted to those who meet the
conditions for issuance of the licence and that there is strict compliance.

5. Government or its agencies defaulting in paying electricity bills
Clause 161 as currently worded, may result in entities avoiding to pay theirbills
and diverting the funds set aside to meet the electricity bills for other immediate
pulposes with the intention that at the stage of appropriatilg fu1ds at the end of
the budget cycle for the succeeding yetr, monies would be appropriated to pay for
the electricity bills from what would be due to the respective entity.

It would therefore be important to review this clause to avert the said situation and
where possible, provide an alternative mechanism to ensure that county
governments meet their financial obligations with respect to electricity bills.

6. Compensation for failure and defects in electricity supply
Whereas there is in place a mechanism for compensation as envisaged under
clause 166 of the Bill, it would be necessary to have a mechanism to create
awareness so that members of the public are aware of the existence of the
compensation mechanism. A provision should therefore be included to provide for
sensitization of members of the public.

7. Permission to survey land for energy infrastructure
Clause 171 provides for the issuance of a fifteen days'notice to a land owner for
the purpose of carrying out exploratory activities on private land where such
owner cannot be found.

The fifteen-day notice period would be too short particularly where the landowner
cannot be traced. In addition, it would be important to ensure that all efforts are
made to identiff the land owner including conducting a search at the Ministry of
Lands prior to entry including the placing of an advert in a vernacular radio
station.

8. Consent to proposals for compensation
Clause 173 (3) makes provision for the deposit of compensation payable into a
special compensation fund held by the respective agency prior to the carrying out

4



i.ttit,

permit may apply to the Cabinet
Secretary for a certificate of variance
to vary a term or condition of the
licence or permit or a requirement of
the regulations.
(2) Subject to subsection (3), the
Cabinet Secretary may issue a

certificate of variance and may
(a) irnpose any term or condition that
the Cabinet Secretary considers
appropriate in respect of the certificate;
or
(b) amend a term or condition of add a
term or condition to, or delete a term or
condition from, a certificate.
(3) Where an application is made for a
certificate of variance in respect of a
permit for which any activity
authorized by the permit would be

undertaken within an area of marine
renewable-energy priority but outside
of a marine renewable-electricity area,

the Cabinet Secretary may not issue the
certificate of variance without the

consent ofthe Cabinet Secretary for
Environment and Natural Resources.
(4) A certificate of variance is in effect
only during the period specified by.the
Cabinet Secretary and, notwithstanding
anything in this Act or the regulations,
during that period the terms and

conditions of the licence or permit or
the requirements of the regulations that
are not varied by the certificate
continue to apply.
(5) While a certificate of variation is in
effect in respect of a term or condition
of a licence or permit or a requirement
of the regulations,
(a) the term or condition; or
(b) the requirement, as it applies to an
activity authorized to be carried on
under the licence or permit, is deemed

to be varied in accordance with the

certificate.
122 The Cabinet ma
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suspend or revoke a licence or permit
(a) for contravention of
(i) this Act or the regulations,
(ii) the licence or permit. or
(iii) an order;
(b) if, in the course of applying for the
Iicence or permit, the applicant
(i) supplied information to the Cabinet
Secretary that was false or misleading,
UI

(ii) failed to supply information that
the applicant might reasonably have
been expected to supply,
and the Cabinet Secretary determines
that, had tlre correct information been
supplied, the licence or permit would
have either been refused or issued on
different terms and conditions; or
(c) if the licence or permit is no longer
required under this Act or the
regulations.
(2) Where the Cabinet Secretary
suspends or revokes a Iicence or permit
under subsection (l), the Cabinet
Secretary shall forthwith give notice in
writing, together with reasons, of the
suspension or revocatiori to the holder
of the licence or permit.
123. Where a Iicence or permit is

revoked because, in the course of
applying for the Iicence or permit, the
applicant failed to supply information
that the applicant might reasonably
have been expected to supply, the
Cabinet Secretary may issue a new
licence or perrnit on different terms
and conditions.
Consultation With Relevant County
Govern men ts, Other National
Govern ment Departments and
Agencies
124. (l) When establishing or
reviewing a marine renewable-
electricity area, the Cabinet Secretary
may consult with any department or

of the ublicment
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service of the National Government of
Kenya or department or agency of the
County Governments of Kenya, that

exercises regulatory authority over any
aspect of the activities to be canied on
in the marine renewable-electricity
area.
(2) When considering an application
for a licence or permit, the Cabinet
Secretary may consult with any
department or government agency of
the public service of the National
Government of Kenya or department or
agency of the County Governments of
Kenya, that exercises regulatory
authority oYer any aspect ofthe
activities to be carried on under the

licence or permit.
125. (l) The Cabinet Secretary may, in
accordance with the regulations,
disclose any information, including
personal information,
(a) contained in an application for a
licence or permit;
(b) disclosed to the Cabinet Secretary
as required by a term or condition of a
licence or permit; or
(c) disclosed to the Cabinet Secretary
as required by an order, to any
department or government agency of
the public service of the National
Government of Kenya or department or
agency of the County Governments of
Kenya, that exercises regulatory
authority over any aspect ofthe
activities to be carried on under the

licence or permit.
(2) The Cabinet Secretary may, in
accordance with the regulations,
d isclose any env ironmental effects
monitoring data or baseline data

(a) disclosed to the Cabinet Secretary
as required by a term or condition of a
licence or permit; or
(b) disclosed to the Cabinet Secretary
as required by an order,
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I Environment, the State Department for
Natural Resources, State Depaftment
for Fisheries and the Blue Economy or
the Kenya Wildlife Service.
(4) A department of the public service
of the County Government or a local
government agency to which
in formation, including personal
information, or data is disclosed under
subsection (1) or (2) may, in
accordance with any requirements
prescribed by the regulations, collect,
use and disclose the information or
data.

126. (l) The Cabinet Secretary shall, in
respect of an application for a licence
or permit, take into account any
concerns expressed about the
application by a department of the
public service of the County
Covernment, a government agency or
an agency of the Government of
Kenya, when deciding whether to
approve or deny the application and
when prescribing any terms or
conditions of the licence or permit.
(2) Before taking into account any
concerns expressed about an
application by a departrnent of the
public service of the County
Government, a government agency or
an agency of the Government of
Kenya, the Cabinet Secretary shall
(a) inform the applicant of the concerns
expressed; and
(b) provide the applicant with an
opportunity to respond to the concerns
expressed.
Collection, Use and Disclosure of
Data and Information
127. (l) The holder of a licence or
perrnit shall, in accordance with the
regulations, collect data about the
activities that the holder of the licence

to the State Department for

or it is authorized to 0n
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under the licence or permit.
(2) The holder and any former holder
of a licence or permit shall, in
accordance with the regulations,
maintain a record of any data about the
activities that the holder or former
holder of the licence or permit is or
was, as the case may be, authorized to
carry on under the licence or permit.
128. (l) Subject to subsection 129(3),
the holder or any former holder of a
licence or permit shall, upon and in
accordance with a direction by the

Cabinet Secretary to do so, disclose to
a person, for research purposes, any
data or information about the activities
that the holder or former holder is or
was, as the case may be, authorized to
carry on under the licence or permit.
(2) Subject to subsection 129(3), where
the licence area of the licence once

held by a former licence holder
coincides partially or entirely with the
licence area of a licence held by a
current licence holder, the former
licence holder shall, upon and in
accordance with a direction by the

Cabinet Secretary to do so, disclose to
the current licence holder any data or
information about the activities that the
former licence holder was authorized
to carry on under the licence of the
former licence holder.
129. (l) Within l0 days of receiving a

direction from the Cabinet Secretary
runder Section 128, or within such

further time as the Cabinet Secretary
allows, the holder or former holder of
the licence or permit may request that
the person to whom data or
information is to be disclosed under
Section 128 execute a confidentiality
or non-disclosure agreement and

provide to the Cabinet Secretary a copy
of the agreement for the Cabinet
S val
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Secretary may approve
a confi dential ity or non-disclosure
agreement provided to the Cabinet
Secretary under subsection ( l) and,
before doing so, may make any
amendments to the agreement that the
Cabinet Secretary considers necessary
or advisable.
(3) Where the Cabinet Secretary has
approved a confidentiality or non-
disclosure agreement under subsection
(2), the person to whom data or
inforrnation is to be disclosed under
Section 130 is not entitled to the
disclosure until the person executes the
agreement.
I 30. ( I ) Where the holder or former
holder of a Iicence or permit fails to
disclose data or information in
accordance with Section I28,
(a) the Cabinet Secretary may disclose
to the person to whom data or
information is to be disclosed;and
(b) the person to whom data or
inforrnation is to be disclosed may
collect and use, any data or information
in the Cabinet Secretary's possession
about the activities that the holder or
former holder is or was, as the case
may be, authorized to carry on under
the licence or perrnit.
(2) No actiorr lies agairrst the President
in right of the Republic of Kenya, rhe
Cabinet Secretary, the person to whom
any data or information is disclosed
under subsection (l) or any agent,
seryant or employee of the President in
right of the Republic of Kenya or the
person to whom data or information is
d isc losed under subsection ( I ) in
respect of the collection, use and

disclosure of the data or information.
l3l. Notwithstanding anything in this
Act, the Cabinet Secretary may not
disclose, in respect of a generator,

(2) The Cabinet

an data relatin to when and how
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much electricity is produced by the
generator; or
(b) any other data or information
prescribed by the regulations, without
the written consent of the holder of the
Iicence or permit under which the
generator is operated.
Local Content and Training
A contractor or sub-contractor seeking
to build a marine renewable energy
project in Kenyan waters shall in the
first instance, only consider Kenyan
citizens and Kenyan owned facility or
facilities in conducting marine
renewable energy operations including
but not limited to supplying, installing
inspecting and mai ntain ing offshore
wind turbines and components,
manufacturing offshore wind turbine
blades and wave and tidal devices,
supplying and laying underwater
power cables, providing helicopters for
use in transporting crew to installation
sites, providing Kenyan crew and
Kenyan-owned vessels, developing
wave and tidal energy projects and
providing components for the marine
energy industry, as wellas designing
software, conducting offshore suryeys,
monitoring wildlife, and providing
financial and legal services.
Alternative facilities, contractors and
sub-contractors must only be sourced
from outside Kenya if there are not a
sufTicient number of those suitable
facilities, citizens of the Republic of
Kenya, or aliens lawfully admitted to
the Republic of Kenya for permanent
residence, are not qualified and
available for such work. For clarity,
permanent residents must have been
lawlully living in Kenya for the last
five years immediately prior to
commencement of use of the facility.

contractorA suor seekib-contractor ng
,o ub ad renmanne ewab e
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project in Kenyan waters shall in the
first instance, only consider and use
ports and harbours partly or fully
owned and operated by Kenyan
citizens or permanent residents for the
purpose of meeting his/[rer planning,
manufactu ri ng, storage, stagi ng,

deployrnent and maintenance
requirements.
Alternative ports and harbours outside
Kenya rnust only be used if there are
not a sufficient number or the lack of
designated, purpose-built porls and
harbours and/or citizens of the
Republic of Kenya, or aliens lawfully
admitted to the Republic of Kenya for
permanent residence, are not qualified
and available for such work. For

clarity, permanent residents must have
been lawfully living in Kenya for the
Iast five years immediately prior to
commencement of use of the por-ts and
harbours.
Ministerial Orders
132. (l) The Cabinet Secretary may,
regardless of whether a person has
contravened this Act or the regulations
or has been charged or convicted in
respect of any contravention of this Act
or the regulations, issue an order

requiring a person, at tlre person's own
expense, to
(a) where the Cabinet Secretary
believes on reasonable and probable
grounds that the person has
contravened or will contravene this Act
or the regulations, cease or take any
action irr respect of the person's

contravention or anticipated
contravention of this Act and the

regulations;
(b) where the Cabinet Secretary
believes on reasonable and probable
grounds tlrat the person has

contravened or will contravene a term
or condition of a licence or
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cease or take any action in respect of
the person's contravention or
anticipated contravention of the term or
condition; or
(c) where the Cabinet Secretary
believes that an emergency exists or is
imminent in respect of a matter
authorized or governed by this Act or
the regulations, cease or take any
action necessary to abate or prevent the
emergency.
(2) An order issued under subsection
(l) may
(a) require a person, at the person's

own expense, to
(i) maintain records on any relevant
matter and report periodically to the
Cabinet Secretary or a person specified
by the Cabinet Secretary,
(ii) hire an expert to prepare a report
for submission to the Cabinet Secretary
or a person specified by the Cabinet
Secretary,
(iii) submit to the Cabinet Secretary or
a person specified by the Cabinet
Secretary, in accordance with the
order, any information, proposal or
plan sening out any action to be taken
by the person with respect to the
subject-matter of the order,
(iv) prepare and submit a contingency
plan,
(v) undertake any test, investigation,
survey or other action specified by the
Cabinet Secretary and report the results
to the Cabirret Secretary, or
(vi) take any other measure that the
Cabinet Secretary considers necessary
to facilitate compliance with the order;
(b) fix the manner or method of, or the
procedures to be used in, carrying out 

I

any measLrre required by the order; and
(c) fix the time within which any
measure required by the order is to be
commenced and the time within which
the order or an n of the order is
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to be cornplied with.
(3) Where the Cabinet Secretary
believes on reasonable and probable
grounds that a person has contravened
or will contravene this Act, the
regulations or a term or condition of a

licence or permit, the Cabinet
Secretary may issue an order
(a) prohibiting a public and/or private
Lrtility fi'orn interconnecting a
generator, line, plant, equipment or
work owned or operated by the person
to any line, plant, equipment or work
of the public utility;or
(b) directing a public and/or private
utility to disconnect a generator, line,
plant, equipment or work owned or
operated by the person from any line,
plant, equipment or work of the public
and/or private utility.
(a) The reasonable costs incurred by a

public and/or private utility when
complying with an order issued under
subsection (3) are a debt due to the
public utility and/or private by the
person wlro owns or operates the
generator, line, plant, equipment or
work that is the subject of the order.
(5) An order issued under subsection
(l) or (3) is not a regulation within tlre
meaning of this Act.
I 33. ( I) Any reasonable costs,
expenses or charges incurred by the
Cabinet Secretary when i nvestigating
and responding to
(a) any matter to which an order issued
under subsection 132 (1) or (3) relates;
or
(b) the failure to comply with an order
issued under subsection 132 (l) or (3),
are recoverable by order of the Cabinet
Secretary against the person to whom
the order issued under subsection I 32
( l) or (3) was directed.
(2) Where an order to pay is issued by
the Cabirret under subsection
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e order may be filed with a

Registrar of the High Court of Kenya
and, when so filed and recorded,
(a) the order is of the same force and
effect as if it were a judgment against
real property that the person named in
the order may then or thereafter own;
(b) subject to subsecrion (3), a lien is
established on the property referred to
in clause (a) for the amount stated; and
(c) the order is enforceable in the same
manner as a judgment of the High
Court of Kenya.
(3) No lien is created under clause

order is recorded in the parcel

(a) An order issued under subsection
(l) is not a regulation within the
meaning of this Act.
134. (l) An order issued by the Cabinet
Secretary under subsection 132 (l) or
(3) or 133 (l) must be served in
accordance with subsection (2).
(2) An order is served
(a) upon a copy being personally
served on the person to whom it is
directed;
(b) upon a copy being sent, by
electronic mail, facsimile or other
electronic means, to the person to
whom it is directed and an
acknowledgement of receipt being
received; or
(c) five days after a copy is sent by
mail addressed to the person to whom
it is directed ar the last address for that
person known to the Cabinet Secretary,
if any.
(3) Where the person to be served is a
corporation, service on a director,
officer or recognized agent ofthe
corporation in accordance with

or service in accordance

nst
the

(l), rh

subsection

under

with the

until the

register.
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is deemed to be service on the
corporation for the purpose of
subsection (l).
(4) Where it is unpractical for any
reason to serve a document in tlre
manner prescribed by subsection (2) or
(3), an ex parte application may be
made to a judge of the High Court of
Kenya, who may make an order for
substituted service providing for the
steps to be taken to bring the matter to
the attention of the person to be served.
135. (l) Where an order is served on a

person to whom it is directed, the
person shall comply with the order
forthwith or, where a period for
compliance is specified in the order,
within the period specified.
(2) Where the person to whom an order
is directed does not compty with the
order or any paft thereof, the Cabinet
Secretary may take whatever action the
Cabinet Secretary considers necessary
to camy out the terms of the order.
136. (l ) The Cabinet Secretary may
(a) amend a term or condition of, add a

term or condition to, or delete a terrn or
condition from, an order;
(b) revoke an order; or
(c) amend a typographical error in an
order.
(2) A copy of an order amended or
revoked pursuant to subsection (l)
must be served in accordance with
Section 134 (2) on the person to whom
the original order was directed.
Offences
137. (l) A person who contravenes
(a) this Act or the regulations;
(b) a term or condition of a licence or
permit; or
(c) an order,
is guilty of an offence and Iiable on
summary conviction, in the case of a
first offence, to a fine of not more than
ten million shilli and in the case of
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a second or subsequent offence, to a
fine of not more than fifty million
shillings.
(2) In a prosecution of an offence, it is
sufficient proof of the offence to
establish that the offence was
committed by an employee or agent of
the accused, whether or not the
employee or agent is identified or has
been prosecuted for the offence, unless
the accused establishes that the offence
was committed without the knowledge
or consent ofthe accused.
(3) Where a corporation commits an
offence, a director, officer or agent of
the corporation who authorized,
permitted or acquiesced in the offence
is also guilty of the offence and liable
on summary conviction to the penalties
set out in subsection (1), whether or
not the corporation has been
prosecuted or convicted.
(4) Where an offence is committed or
continued on more than one day, the
person who committed the offence is
liable to be convicted for a separate
offence for each day on which the
offence is committed or continued.
(5) No person may be convicted of an
offence if the person establishes that
the person
(a) exercised all due diligence to
prevent the commission of the offence;
or
(b) reasonably and honestly believed in
the existence of facts that, if true,
would have rendered the conduct of
that person innocent.
(6) At the request of the Cabinet
Secretary, the Cabinet Secretary for the
Ministry in which the Kenya Maritime
Authority is operating, the Attorney
General or a Republic of Kenya
practicing lawyer shall institute a civil
action in a High Court of the Republic
of Ken for the urisdiction in which
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the affected operation is located lor a
temporary restrain ing order, injunction,
or other appropriate remedy to enforce
any provision of this Act, any
regulation or order issued under this
Act, or any term of a lease, license, or
perrnit issued pursuant to this Act.
(a). Except as provided in paragraph
(b), if any person fails to comply with
any provision of this Act, or any term
of a lease, or permit issued pursuant to
this Act, or any regulation or order
issr-red under this Act, after notice of
such failr-rre and expiration of any
reasonable period allowed for
corrective action, such person shall be

liable for a civiI penalty of not more
than two million shillings for each day
of the continuance of such failure. The
Cabinet Secretary may assess, collect,
and compromise any such penalty. No
penalty shall be assessed until the

person charged with a violation has
been given an opportunity for a

hearing. The Cabinet Secretary shall,
by regulation at least every 3 years,

adjust the penalty specified in this
paragraph to reflect any increases in
the Consumer Price lndex (all items,
The Republic of Kenya city average)
as prepared by the Kenya National
Bureau of Statistics.
(b). ff a failure described in paragraph
(a) constitutes or constituted a threat of
serious, irreparable, or immediate harm
or damage to inclLrding but not limited
to life of fish and other aqLratic life, to
property, any mineral deposit, or the
marine, coastal, or human
environment, a civil penalty may be
assessed without regard to the
requirement of expiration of aperiod
allowed for corrective action.
7. Any person who knowingly and

willfirlly (i) violates any provision of
this A an term of a I or
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I permit issued pursuant to this Act, or
any regulations or order issued under
the authority of this Act designed to
protect health, safety, or the
environment or conserve natural or
heritage resources, (ii) makes any false
statement, representation, or
ceftification in any application, record,
report, or other document filed or
required to be maintained under
this Act, (iii) falsifies, tampers with, or
renders inaccurate any monitoring
device or method of record required to
be maintained under this Act, or (iv)
reveals any data or information
required to be kept confidential by this
Act shall, upon conviction, be
punished by a fine of not more than ten
million shillings, or by imprisonment
for not more than ten years, or both.
Each day that a violation under clause
(i) of this subsection continues, or each
day that any monitoring devise or data
recorder remains inoperative or
inaccurate because of any activity
described in clause (iii) of this
subsection, shall constitute a separate
violation.
8. Whenever a corporation or other
entity is subject to prosecution
under subsection (7) of this section,
any officer or agent ofsuch
corporation or entity who knowingly
and willfully authorized, ordered, or
carried out the proscribed activity shall
be subject to the same fines or
imprisonment, or both, as provided for
under subsection (7) of this section,
9. The remedies and penalties
prescribed in this Act shall be
concurrent and cumulative and the
exercise of one shall not preclude the
exercise of the others. Further, the
remedies and penalties prescribed in
this Act shall be in addition ro any
other remedies and Ities aflorded
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by any other law or regulation.
138. ( I) Where a person is convicted of
an offence, in addition to any other
punishment that rnay be imposed under
this Act, the court may, having regard
to the nature of the offence and the
circumstances surrounding its
commission, make an order requiring
the offender to cornply with such

conditions as the court considers
appropriate and just in the
circumstances for securing the
offender's good conduct and for
preventing the offender from repeating
the same offence or committing other
offences.
(2) An order rnade under subsection (l)
comes irrto fbrce on the day on which it
is made or on such other day as the
coud may order and may not continue
in force for more than three years after
that day.
(3) Whenever the owner of any
producing Iease fails to comply with
any of the provisions of this Act, of the
lease, or of the regulations issued under
this Act, such lease may be forfeited
and canceled by an appropriate
proceeding in any High Court of the
republic of Kenya having jurisdiction
under the provisions of this Act.
139. A prosecution of an offence
pursuant to this Act may not be

commenced more than two years after
the later of
(a) the date on which the offence was
committed; arrd
(b) the date on which evidence of the 

l

olfence tlrst carne to the attention of I

the Cabinet Secretary.
Regulations
140. (1) On the repoft and
recommendation of the Cabinet
Secretary and the Cabinet Secretary for
Environment and Natural Resources,

lato Commissiorrthe Ener
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may make regulations respecting a

statutory marine renewable-electricity
area, including regulations
(a) altering the boundaries of, or
prescribing different boundaries for, a
statutory marine renewab le-electricity
area ;

(b) specifying the types of connected
generators that may be licensed to

operate within a statutory marine
renewable-electricity area;
(c) varying the limit on the aggregate
nameplate capacity of the licensed
generators that may be constructed,
installed and operated within a

statutory marine renewable-electricity
area;

(d) restricting the application or
operation of an enactment within a

statutory marine renewab le-electricity
area;
(e) requiring the approval of the
Cabinet Secretary before a licence,
permit, approval, authorization or
permission may, in respect of a
statutory marine renewable-electricity
area or an activity to be conducted
within a statutory marine renewable-
electricity area, be issued under an

enactment and respecting any such

requirement;
(f) subject to subsection (3), imposing
conditions or restrictions on, or
prohibiting the conduct ofl, an activity
that is occurring or is to occur within a
statutory marine renewable-electricity
area;
(g) respecting the disestablishment of a
statutory mari ne renewab le-electricity
area ;

(h) respecting any matter or thing the
Energy Regulatory Comm ission
considers necessary or advisable for
the effective administration of a
statutory marine renewable-electricity
area.
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(2) Where there is a conflict between a

regulation made under clause (l)(d) or
(e) and any other enactment, the

regulation made under clause (l)(d) or
(e) prevails.
(3) A regulatiorr made under subsection
(l) may be of general application or
may apply to such class or classes of
statutory marine renewab Ie-electricity
areas or classes of matters or things as

the Energy Regulatory Commission
determines and there rnay be different
regulations with respect to different
classes of statutory marine renewable-
electricity areas and differerrt classes of
mattens or things.
(a) The exercise by the Energy
Regulatory Commission of the
authority contained in subsection ( I ) is
a regulation within the meaning of this
Act.
l4 l. (l) Orr the report and
recommendation of the Cabinet
Secretary and the Cabinet Secretary for
Environment and Natural Resources,
the The Energy Regulatory
Commission may make regulations
establishing a marine renewable-
electricity area, including regulations
(a) establishing the bouridaries of the
marine renewable-electricity area;

(b) specifying the types ofconnected
generators that may be licensed to

operate within the rnarine renewable-
electricity area;
(c) establishing a limit on the aggregate
nameplate capacity of the licensed
generators that may be constructed,
installed and operated within the

marine renewable-electricity area;

(d) restricting the application or

operation of an enactrnent within the
mari ne renewable-electricity area;

(e) requiring the approval of the

Cabinet Secretary before a licence,
rml authorization or
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permission may, in respect of the
marine renewable-electricity area or an
activity to be conducted within the
marine renewable-electricity area, be
issued under an enactment and
respecting any such requirement;
(f) subject to subsection (4), imposing
conditions or restrictions on, or
prohibiting the conduct of, an activity
that is occurring or is to occur within
the marine renewable-electricity area;
(g) respecting any matter or thing the
Energy Regulatory Comm ission
considers necessary or advisable for
the effective establishment and
administration of the marine
renewable-electricity area.
(2) A regulation establishing a marine
renewable-electricity area must
(a) establish the boundaries of the
marine renewable-electricity area;
(b) specify the types ofconnected
generators that may be licensed to
operate within the marine renewable-
electricity area; and
(c) establish a Iimit on the aggregate
nameplate capacity of the licensed
generators that may be constructed,
installed and operated within the
marine renewable-electricity area.
(3) Where there is a conflict between a
regulation made under clause (l)(d) or
(e) and any other enactment, the
regulation made under clause (l)(d) or
(e) prevails.
(4) The Energy Regulatory
Commission may only exercise the
authority contained in clause (lX0 in
respect of a marine renewable-
electricity area
(a) when the marine renewable-
electricity area is being established or
materially modified; or
(b) if the Kenya Maritime Authority
considers it necessary for the safety of

or
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(5) The exercise by the Energy
Regulatory Commission of the
authority contained in subsection ( l) is

a regulation within the rneaning of this
Act.
142. (1) The Energy Regulatory
Commission may make regLrlations
(a) prescribing generators
(i) as being connected generators, or
(ii) as not being connected generators;
(b) prescribing devices or technologies
(i) as being generators, or
(ii) as not being generators;
(c) prescribing sources for the purpose
of tlre definition of "marine renewable-
energy resources";
(d) respecting the timing and manner
by which a notice to the pLrblic

containing the details of a public
consultation process must be issued by
the Cabinet Secretary;
(e) prescribing information that is to be

included in a notice to the public
containing the details of a public
consultation process;
(fl prescribing information that is to be

included in a report summarizing the
information obtained when consulting
with the public in accordance with a
publ ic consu ltation process;
(g) prescribing the period before the
establishment of a marine renewable-
electricity area within which a strategic
environmental assessment of the

proposed marine renewable-electricity
area must be completed;
(h) respecting requests/calls for
appl icationVproposals;
(i) respecting applications for a licence;

O establishing different types of
I icences and different requirements
applicable to each type of licence;
(k) prescribing terms and conditions of
I icences;
(l) respecting the collection of baseline
data or inforrnation and environmental
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effects data and the production ofsuch
data and reports in relation thereto in
accordance with the terms and

conditions of a licence;
(m) prescribing the form and manner
by which the Cabinet Secretary is to
notify the public of the licensing
process, including the matters referred
to in Section 109;
(n) respecting the extension or renewal
of licences;
(o) prescribing the circumstances in
which a licence holder is to provide
financial or other security or carry
insurance, or do both;
(p) respecting the disclosure by the

Cabinet Secretary to a department of
the public service of the County
Government, a government agency or
an agency of the Government of Kenya
of information, including personal
information;
(q) respecting the disclosure by the

Cabinet Secretary to the State
Department for Environment, the State
Department for Natural Resources,

State Department for Fisheries and the
Blue Economy or the Kenya Wildlife
Service of environmental effects
monitoring data or baseline data or
information under subsection 125(2);
(r) respecting the collection, use and
disclosure by a department of the
public service of the County
Govemment or a government agency
of information, including personal
information, or data under subsection
tzs(3);
(s) respecting the collection of data by
the holder of a licence about the
activities that the holder is authorized
to carry on under the licence, including
the types of data that are to be

collected;
(t) respecting the maintenance of
records of data the holder or former
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records must be maintained;
(u) prescribing data or information
about a generator that the Cabinet
Secretary is not allowed to disclose
without the written consent of the
holder of the licence or permit under
which the generator is operated;
(v) respecting sales in respect ofthe
electricity produced under a licence,
including
(i) prescribing sales that are payable,
(ii) prescribing the rates at which such
sales are payable,
(iii) respecting returns and other
information to be provided to the
Cabinet Secretary by the holder of a
licence, including the contents of such
returns and when such returns and
other information are to be provided,
(iv) respecting the records to be
maintained by a licence holder in
respect ofsales,
(v) authorizing the Cabinet Secretary to
perfonn an audit of a licence holderb
records and prescribing the time and
manner in which an audit is to be
performed,
(vi) respecting the time and manner in
which assessments of the amounts of
any sales by a Iicence holder may be
made by the Cabinet Secretary,
(vii) respecting objections or appeals of
assessments, and
(viii) respecting the enforcement of
assessments;
(w) respecting any matter or thing the
Energy Regu latory Cornmission
considers necessary or advisable to
effectively carry out tlre intent and
purpose of this Act.

holder o af lcence or it aboutperm the
act VI CS rhthat e ho lder or erformS,

ho lder a orLr tlrwas, toized oncarry
dU11 er lre ce CEn ro f rll LrdNCpe t, utg
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Cabinet Secretary for Environment and
Natural Resources, the Energy
Regulatory Commission may make
regulations
(a) respecting existing areas of marine
renewab le-energy priority;
(b) prescribing requirements to be
satisfied and procedures and processes
to be followed by the Cabinet
Secretary before a marine renewable_
electricity area may be established;
(c) identifying strategic environmental
assessrnent documents respecting
proposed marine renewable_electricity
areas;
(d) respecting the conduct of strategic
environmental assessments;
(e) prescribing the manner in which an
application for a permit is to be made
and the inforrnation that an application
for a permit is to contain;
(f) establishing different types of
permits and different requirements
applicable to each type of permit;
(i) prescribing terms and conditions of
permits;
(g) respecting the collection of baseline
data or information and environmental
effects data and the production ofsuch
data and reports in relation thereto in
accordance with the terms and
conditions of a permit;
(h) prescribing the form and manner by
which the Cabinet Secretary is to
notify the public of the permitting
process, including the matters refered
to in Section 116;
(i) respecting the extension or renewal
of permits;

O prescribing the circumstances in
which a permit holder is to provide
financial or other security or carry
insurance, or do both;
(k) respecting the steps to be

of the Cab inet Secretary and the

undertaken b a licence holder
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(i) to decommission a generator that
was operated under the authority of the

licence, and
(ii) to reclaim, restore or rehabilitate
any sub-aquatic lands that compose the

Iicence area;
(l) respecting when a licence holder is

required to provide the Cabinet
Secretary with a decommissioning,
abandonment and reclamation plan and

obtain the Cabinet Secretary's approval

of such a plan;
(m) respecti rrg decomm issioning,
abandonment and reclamation plans to

be provided by licence holders;
(n) respecting the steps to be

undertaken by a permit holder
(i) to decommission a generator, cable

or other equiprnent or structure that
was operated under the aLrthority of the

perrnit, and
(ii) to reclainr, restore or rehabilitate
any sub-aquatic lands that compose the

permit area;
(o) respecting when a permit holder is

required to provide the Cabinet
Secretary with a decommissioning,
abandonment and reclamatiotr plan and

obtain the Cabinet Secretary's approval

of such a plan;
(p) respecting decomm issioning,
abandonment and reclamation plans to
be provided by permit holders;
(q) respecting rents and fees payable in
respect of a Iicence, including
(i) prescribing rents and fees that are
payable,
(ii) prescribing the rates at which such
rents and fees are payable,
(iii) respecting returns and other

information to be provided to the

Cabinet Secretary by the holder of a

licence, inclLrding the contents of such

returns and when such returns and

other information are to be provided,
(iv) respecting the records to be
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maintained by a licence holder in

respect ofrents or fees payable,
(v) authorizing the Cabinet Secretary to
perform an audit of a Iicence holder's
records and prescribing the time and
manner in which an audit is to be

performed,
(vi) respecting the time and manner in
which assessments of the amounts of
any rents or fees payable by a licence
holder may be made by the Cabinet
Secretary,
(vii) respecting objections or appeals of
assessments, and
(viii) respecting the enforcement of
assessments;
(r) defining any word or expression
used but not defined in this Act;
(3) A regulation made under subsection
(l) or (2) may be of general application
or may apply to such class or classes of
licences or permits, such class or
classes of licence holders or permit
holders or to such class or classes of
matters or things as the Energy
Regulatory Comm ission determines
and there may be different regulations
with respect to different classes of
licences or permits, different classes of
licence holders or permit holders and
different classes of matters or things.
(4) The exercise by the Energy
Regulatory Commission of the
authority contained in subsection (l) or
(2) is a regulation within the meaning
of this Act.
143. (l) The Cabinet Secretary may
make regulations prescribing fees in
relation to anything done or required to
be done under this Act or tlie
regulations, and the manner of
payment of such fees.
(2) The exercise by the Cabinet
Secretary of the authority contained in
subsection (l) is a regulation within the
meatl of this Act.
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Safety Regulations
144. Upon the date of enactmerrt of this
Act, the Cabirret Secretary and the
Cabinet Secretary for the Department
in which the Kenya Maritime
Authority is operating shall, in

consultation with each otherand, as
appropriate, with the heads of other
National Governmerrt agencies
prornptly commence a joint study of
tlre adequacy of existirrg safety and
health regulations and of the
technology, equipment, and techniques
available for marine renewable energy
operations in the outer continental
shelf. The results of such study shall be

submitted to the President with
proposals to promote safety and health
in marine renewable energy operations
in the outer continental shelf.
145. In exercising their respective
responsibilities for the facility referred
to iri Part I, of this Act, the Cabinet
Secretary, and the Cabinet Secretary
fbr the Ministry in which the Kenya
Maritime Authority is operating, shall
require, on all new marine renewable
energy operations and, wherever
practicable, on existing operations, the
use of tlre best available and safest

technologies which the Cabinet
Secretary determines to be
econom ical ly feasible, wherever fai lure
of equipment would have a significant
effect on safety, health, or the
environment, except where the Cabinet
Secretary determines that the
incremental benefits are clearly
irrsLrfficient to justify the incrernental
costs of utilizing such teclrnologies.
I46. The Cabinet Secretary of the
Ministry in which the Kenya Maritime
Authority is operating shall promulgate
regulations or standards applying to
unregu lated hazardous working
conditions related to for marine
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renewable energy operations on the

Outer Continental Shelf when he

determines such regulations or
standards are necessary. The Cabinet
Secretary of the Ministry in which the
Kenya Maritime Authority is operating
may from time to time modify any
regulations, interim or final, dealing
with hazardous working conditions on
the Outer Continental Shelf.
147 . The Cabinet Secretary shall make
available to any interested person a

compilation of all safety and other

regulations which are prepared and

promulgated by any government
department or agency and applicable to
activities on the Outer Continental
Shelf. Such compilation shall be

revised and updated annually.
Enforcement
148. The Cabinet Secretary, the

Cabinet Secretary for the Ministry in
which the Kenya Maritime Authority is
operating, and the Cabinet Secretary
for Environment and Natural
Resources shall enforce safety and

environmental regulations promulgated
pursuant to this Act. Each such

national government department may
by agreement utilize, with or without
reimbursement, the services, personnel,

or facilities of other national
government depaftments and agencies

for the enforcement of their respective
regulations.
l49.lt shall be the duty of any holder
of a lease or permit under this Act to
(1). maintain allplaces of employment
within the lease area or within the area
covered by such permit in compliance
with occupational safety and health

standards and, in addition, free from
recognized hazards to employees of the
lease holder or permit holder or of any
contractor or subcontractor operating
within such lease area or within the
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I area covered by such permit on the

I outer Continental Shelf;

| (2). maintain all operations within such

I lease area or within the area covered by
sLrcli permit irr compliance with
regLrlations intended to protect persons,
property, and the environment on the
outer Continental Shelf; and
(3). allow prompt access to assess the
human environment, at the site of any
operation subject to safety regulations,
to any inspector, and to provide such
documents and records r.vhich are
pertinent to occupational or public
healtlr, safety, or environmental
protection, as may be requested.
150. The Cabinet Seuetary and the
Cabinet Secretary of the Ministry in
which the Kenya Maritime Authority is
operating shall individually, orjointly
if they so agree, promulgate
regulations to provide for
(l). scheduted onsite inspection, at
least six times a year, of each facility
on the outer Continental Shelf which is

sLrbject to any environmental or safety
regulation promr:lgated pursuant to this
Act, whiclr inspection slrall include all
safety equipment designed to prevent
or ameliorate blowouts, fires, spillages,
or other major accidents; and
(2). periodic onsite inspection without
advance notice to the operator ofsuch
facility to assure compliance with such
environmental or safety regulations.
l5 I . ( l) The Cabinet Secretary or the
Cabinet Secretary of tlre Ministry in
which the Kenya Maritime Authority is

operating shall make an investigation
and public report on each major fire
and each rnajor oil spillage occurring
as a result of operations conducted 

]

plrrsuant to this Act, and may, in his 
I

discretiorr, make an investigation and
report of lesser oil spillages. For

of this subsecti a or oil
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spillage is any spillage in one instance
of more than two hundred litres of oil
during a period of thirty days. All
holders of leases or permits issued or
maintained under this Act shall
cooperate with the appropriate Cabinet
Secretary in the course of any such

investigation.
(2). The Cabinet Secretary or the
Cabinet Secretary of the Ministry in
which the Kenya Maritime Authority is
operating shall make an investigation
and public report on any death or
serious injury occurring as a result of
operations conducted pursuant to this
Act, and may, in his discretion, make
an investigation and repoft of any
injury. For purposes of this subsection,
a serious injury is one resulting in

substantial impairment of any bodily
unit or function. All holders of leases

or permits issued or maintained under
this Act shall cooperate with the
appropriate Cabinet Secretary in the
course ofany such investigation.
152. The Cabinet Secretary, or, in the
case ofoccupational safety and health,
the Cabinet Secretary of the Ministry
in which the Kenya Maritime
Authority is operating, may review any
allegation from any person of the
existence of a violation of a safety
regulation issued under this Act.
In any investigation conducted
pursuant to this section, the Cabinet
Secrctary or the Cabinet Secretary of
the Ministry in which the Kenya
Maritime Authority is operating shall
have power to summon witnesses and
to require the production of books,
papers, documents, and any other
evidence. Attendance of witnesses or
the production of books, papers,
documents, or any other evidence shall
be compelled by a similar process, as

in the relevant committee of Parliament
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of Kenya. Such Cabinet Secretary, or
his designee, shall adrninister all
necessary oaths to any witnesses
summoned before such investigation.
Offshore Operations
153. The Cabinet Secretary shall
ensure that any activity under this
subsection is carried out in a manner
that provides for
(a) safety to the coastal, marine, or
human environment'
(b) protection of the'environment
including but not limited to aquatic life
in the area;
(c) prevention of waste discharge and
pollLrtion;
(d) conservatiorr arid preservation of
the natural, heritage and archaeological
resources of the outer Continental
Shelf;
(e) coordination with relevant
government agencies;
(f) protection of national security
interests of the Republic of Kenya;
(g) protection of correlative rights in
the outer Continental Shelf;
(h) a fair return to the Republic of
Kenya for any lease, easement, or
right-of-way under this subsection;
(i) prevention of interference with
reasonable uses of the exclusive
economic zone, the high seas, and the
territorial seas;

O consideration of
(i) the location of, and any schedule
relating to, a lease, easement, or right-
of-way for an area of the outer
Continental Shelf; and
(ii) any other use of tlie sea or seabed,
including use for a fishery, a seaplane,
a potential site of a deep water poft,
upstream petroleum operations, or
navigation;
(k) public notice and cornment on any
proposal submitted for a lease,

easem under this0ril
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subsection; and
(l) oversight, inspection, research,
monitoring, and enforcement relating
to a lease, easement, or right-of-way
under this subsection.
2. All offshore leases issued under this
Act, and offshore leases, the
maintenance and operation of which
are authorized under this Act, shall
contain or be construed to contain a

provision whereby authority is vested
irr the Cabinet Secretary, upon a

recommendation of the Cabinet
Secretary for Defense, during a state of
war or national emergency declared by
the Parliament or the President of the
Republic of Kenya after the effective
date of this Act, to suspend operations
under any lease; and all such Ieases

shall contain or be construed to contain
provisions for the payment ofjust
compensation to the lessee whose
operations are thus suspended.
3. The Republic of Kenya reseryes and
retains the right to designate by and
through the Cabinet Secretary for
Defense, with the approval of the

President, as areas restricted from
marine renewable energy operations
that part of the outer Continental Shelf
needed for national defense;
and so long as such designation
remains in effect no marine renewable
energy operations may be conducted
on any part ofthe surface ofsuch area
except with the concurrence of the

Cabinet Secretary for Defense;
and if,marine renewable energy
operations under any lease theretofore
issued on submerged lands within any
such restricted area shall be surspended,
any payment of rentals, minimum
electricity sales prescribed by such
lease likewise shall be suspended
during such period of suspension of

ion and and the term
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ENERGY BILL OF THE NATIONAL ASSEMBLY 2OI7 2O.iI AUgUSt 2018

Brief comments on energy bill in tabulated form-

T OF ERC

ON

ABLISHMEN

CLAU
SE

i{crsoninS Proposed amendments

shown in red.

Director
General who is
also CEO

13.4 C IiC)s t'etitsc to I aclite trlllcc
alic'r tltcir t\\ () tct'tlls crllirc
hecausc ot'thc rrordirig ot'this
clausc rr hiclr is crrtctlr its it rvas

Proposal: for reappointment

olnot more than one further

term ofthree years .

Establishment of
energy and
Petroleum
Tribunal

Allocate executive Pow'ers

Term of Office of
Tribunal members

Establishment of
Rural
Electrification &
Renewable Energy
Corporation

26(17) Sanre as I l.J ;.ihor c- Proposal: re-appointment

for not more than one

further term of three Years.

CEO also
Secretary to the
Board.

44(d) ( Il()s relitsc t() \ llcittc ollrce
alicr thcir t\\() tcnls c'xpirc

becalrse rrl' tlie tr orcling trl' this

clause rrhich is cxactlr as it rr'as

in plrcr itrus .\ct

....for reappointment of not

nrore than one further term

of three years

Establishment of
The Nuclear
Power & Energy
Agency

CEO 60 (4) CL.Os rctirse t() \ acatc ol'tlce
irlt.'r tlicir t\\ir tcrllls c\lri;g
bccaus.' ol' the n tlrtlitrg tlt' this

clausc r..hiclt is cractlr lts it *as
in pre r ious ,'\ct.

for reappointment of not

more than one further term

of three years NB: Parts

of Schedule 2 repeated

elsewhere in the Act.

Establishment of
Renewable Energy
Resource Advisory
Committee

CEO also
secretary

75 Method of appointment of
CEO needs to be inserted.

Second Schedule Chairperson,
Vice
Chairperson &
members

r.(2) Sanrc as -l-!tl I &6(ttll . . .reappointment lor not
more than one further term

By Emma Kiilu Tel: 0722973142Page L

emmakiilu2012@smail.cont

in lrlcr it,tts ,\ct.
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Appointment &
Remuneration of
Erc Staff

Appointrnent &
Remuneration of
Rural

Electrification &
Renewable Energy

Corporation Staff

Appointment &
Remuneration of
The Nuclear
Power & Energy
Agency

Schedule

Proposal: Both Board

members and staff salaries

should be in consultation

r,vith SRC.

Board paid in
consultation
with SRC. Staff
salaries to be
determined by
Commision.

16,r7 . I{casoning:'fhe C'otrtttissi()rt
dt.rcs nrrl. har c tltc c()ntpcteltcc

to dctenuinc stat]' stilaries.
I:ith.'r the sanre stltl'cralis their
o\\ n sililrics ()I an c'\te Inr)l

espcrtis.- is hircd, SI{L' is thc

Lrest cttnsultant L)n stalT sitlarics.
Suggestion: Remuneration
both Board rnembers and
statTsalaries should be in
consultation rvith SRC.

Appointment in
consultation
with PSC,
Remuneration.
to be
determined by
the Board.

48

49

Sirliltl to l6 & IJ xfrl-rrc'

This is the way it should be65

66

Appointment in consultation

with PSC.

Remuneration on

recommendation of SRC.

Proposal : Delete Executive

Director. Managing

Director. Corporation

Secretary, Commission

Secretary.

Proposal: CEO of
Renervable Energy

Resource Advisory

Conrnrittee- temrs &
Conclitions. remuneration

and dr.rration should be

inserted.

Removal from
Office.

No.5 'l-hr'appointnicnt.

responsibilitics and ttrnt lirnit
ol'thc' ('[:O [)irector (iencral is

de tlrrcd iti tlrc lict. I Ioucr c'i'

appoi utrticnt. rc'sp()nsi hi I itics
lrncl tcrnr iinrits ot'nrentbers rrl'

stal'l' hcarirrg thc titles Director.
Corprlntt io tt Scc rctitrr .

C'onuttissiou Secretiirr \\ ho ilre
hircd antl rrork undc't' thc C'[:()
is rrr"rt dcllncrl iti tlie lct. ["lrcir

nrcntioti in this schetlLrlc is ttl
elL'\ ntc rire rnbcrs ol'stat'l'tr lto

trre trlrcatlr rcpresclttccl h\
C I'lO'[)irccttrr (icneral ttr ltis

lcrcl ortlr iihcn iiring *liile tltc
sanrc uct clr)es not iissigtt tltctlt
i-ln\ rcsP()nsihilities ()t' tcl'nl
lirnits sill lilrrti a dil'tlcult
cliquc irr thc instititiir)tts tr)

nlal)arc. I lte tct'tit [)irccttrr.
C'orptlratitrrt Sccrctarl .

C'rrnrnris-sitrn Sccretarr itrc llso

By Emma Kiilu Tel: 0722973142Page2
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not rietlrtr-'d in the act. I hc1 arc

als,r lik.'lr tr-r chirttgc'Iit'rttt tinrc

ttr tinrc.
for reappointnent of not

more than one further term

offour years.

Reappointment No.1

(2)
Sinrilar to I l.-l xfrpveSchedule 2 Con'td

Proposal: Section l9 of
energy act is left intact.

Decision on increased

revenue beyond the

automatic annual increases

from increased consumption

be determined by Cabinet

Secretarl'.

20(a) Section 19 ofPresent Energy

Act2006 empowers the Cabinet

Secretary to impose levies on

the salcs oi'clectricitl iutci

llclr()lcunr anr.l tlther energ\

sr)Llrces tr) gellcrilte Ctlttt ttt issitltt

lirntls. 
.l'hc 

\'linistcr ettactcd the

[)ctroIeLu]t regullttir.trt lcr r rlrder

l0(18 lc'r ied [1 KI{,'\ lbr thc'

('ornrtrissirrtt. 'l'ltcrc 
is also thc

-lcls Irll(. ler \ olt all elcctricitr

rrnits solil. I hcsc iirnds

irrcrcasc u itlt irtcrcasc itt

c()nsLutlption. It is better tirr

irrcrcitsc.i IL'\'r'llLlc to bc hascd

on incrcascd ctrttstttrtptitltt than

to he basetl ott irrcrciiscd priccs

*liich are set bv tlte srrttte

('onlllrission. '['he (].i0 n lcr I
inrlrosecl ott all elcctricitv lrnd

pctroleLttrt sales ri ill rcsltlt ill a

huqe rr-'r etiur' \\hich thc

('()nrnrissir)rt * ill tjnil dillrcult

to ltbstrrh gii crt tltcir scopc tll'

riork. 'I he ('abirrct Secrctarr

shor-rld rctitirt tlt.' discrctiolt lrr

ruisc tlre lcr r ott cvalttittioti trl
crlririlcled sc()pc ot' ri ork.

0.5% ofall
electricity sales

and all
petroleum
products.

Funds of ERC

emmakiilu2012@smail.com

-
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39 FYI - Tariff freeFunds of Tribunal

Funds of The

Nuclear Power &
energy Agency

CAUTION 6e(b) '['he C'i\V8,,\'l' Lrndcr ]+-+( I ) is
t0 preVent this agencv tiortr

h.-ing 1-;\RIFF DL.PENDI:N I'

1'l IRO thc C'onstrlidatctl I:nei{'.

F trnd.

Proposal: System Operator

should also be distinctly
deflned.

160(3)
o
164@)

Srstettt operatiotts is dctrrtctiSystem Operator

Proposal: The
COMMISSION STIALL
IMMEDIATEI-,Y THIS
BILL COMES INTO
FORCE BEGIN THE
PROCESS OF
APPOINTING T\ SYSTEM
OPERATOR.

Transmission 166 I'hc Oll'takc'r Iitilitr has [,ectt

pliif ing tht rr:lc ol'sr -stcn't

opcrator. 
-i 

ltis tttakc's tltetrt

1udge. itrrr & llr()sL-L-ttl()l' ill

ir hat conrpriscs laril't. t:.g
[-hcrrnal getteratit-rtt is ottc trl'

the cheapest sourcc t.rl'

electricitr lirr the oll'taker. Ihe

high cost is rrccasitlttr-tl br

expensir.e luel cost rrhicli is l
pilss throush & thcrctirrc Ll()cs

not atfect the ir btlttortt linr:. Ii

should not bc lcli to the Oll'

taker ttl cletcrtttinc' thc cstctrt trl'

themral ge'neratiott rihiclt hls a

direct intpacl on thc taril'l'. Ihis
role should be exc'cutcd b)

another intlependcnt htltl1 -__-thc

Sr stertr ()pc'rator'

Proposal: CAVEAT; to

protect tariff- " provided

.......'-'.as in 244(2) belorv.

t66(4)Transmission

Proposal : CAVEATI to

protect tarifT- " provided

.......".as in2a4Q) belorv

168(d)

(D

Distribution

By Emma Kiilu Tel: 0722973742Page 4



Proposal : Substitute the

word "increase" with
ttre\riew"

I e3(3)Metering of
electrical energy

Proposal:: Put a CAVEAT
to protect the tarifl'. Add
"provided that no levy shall

be imposed on the taritTto

boost this filnd'' or

ll'hatever more suitable

rvording may be found

appropriate.

244(2)

-l 
hc tarill-contittttes to

thcc threats tiortt ttiatt) other

sorlrccs. sot'ttc ot'r,, ltich Are llc)\\

ttl hc lr-rnde..j br ri ctlirsolidltetl

1irnd.

To Cater for
Demands Stated

Consolidated

Energy Fund

There should hat'e been a

clause or clauses lion't

rvhich Cor.rnties can draw

their regulations.

Regulation & Licensing left to

Counties. Charcoal requires

very urgent redress.

Charcoal

By Emma Kiilu Tel: 0722973142Page5
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THE TTIRKANA COUNTY GOVERNMENT is established by the Constitution of the
Republic of Kenya, 2010, in paticular under Article 176(1) as read together with the first
schedule thoreof.

The Turkana County Government is aware that a Bill known as Local Content Bill 2018 is
currently ponding before the Senate, in particular, before the Senate Standing Committee on
Energy.

In responding to the call for representations from the public over the Bill aforesaid, the Turkana
County Government via this memorandum, recommends as follows:

CURRENT PROVISION PROPOSED
AMENDMENTS

RATIONALE/
JUSTIFICATION

/-lause 2
'^-terpretation

Therc are several definitions
unde:' this clause. However,
two critical definitions are
missing; definition of "host
comnrunity" and "host county''

We propose the inclusion of the
definition of the said terms as

follows:
"host comrnunity" rneans the
community or communities
living in the subcounty which
is, or sub-counties which are the
source of the extractive
resource ol'resources being the
subject of tlie extractive
activities of an operator.
"host county" rlleans the county
which is, or counties which are
the source of the extractive
r€soulce or resources beirig the
subject of the extractive
activities of an

It is essential to include the
definitions of these terms
because their use is proposed
hereinafter for purpose of
giving priority to persons
from host counties and host
communities to benefit from
the local content plans and
local content development
strategies.

^lause 3
.rpplication of
lhe Act

This Act shall apply to all
commercial activities related to
the exploration, extraction,
6svsl6rpment and exploitation
of oil, gas and other petroleum
resources in the extractive
industry in Kenya

This Act shall apply to all
commercial activities related to
the exploration, extraction,
development and exploitation of
oil, gas and other petroleum
resources, and all other
l'esoulces in the extractive
industry in Kenya

It is a constitutional
imperative that all resources
should be utilized for the
benefit of the people of
Kenya, pursuant to Article
69(1Xh). Therefore, the Local
Content Bill, once passed,
should secure the rights of
citizens to benefit not only in
oil, gas and other petroleum
resources, but across all
extractive industries in Kenya.

National
iCounty

6(2)
sof

(2) The National Government
shall, in performing its
functions under subsection (2),
collaborate with County
Governments

(2) The National Government
shall, in performing its
functions under subsection ( I ),
collaborate with County
Govemments

There seem to be a
tlpographical error. The
provision is meant to to refer
to a different subsection, and
not to itself.
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Clause 8

Duties of the
County
Government

8. (l) Each county government
shalJ, for the performance of
its firnctions under section 6 of
this Act-
(a) assist local contractors
and companies within the
respective counties to develop
their capabilities and capacities
to further the attainment of the
goal of developing local
content in the extractive
industry within the respective
county;
(b) implement the cross-
cutting policies formulated by
the National Govemment with
respcct to the implementation
oflocal content;
(c) implement strategies
that enable local participation
in the various activities along
the extractive value chain in
the respective county;
(d) monitor and put in
place measures to facilitate the
implementation of local
content performance by all
operators in the respective
county in accordance with the
provisions of this Act;
(e) conduct regular audits
for flre purposes of monitoring
the compliance with the
provisions of this Act in the
respr:ctive county;
(0 set targets, in
collaboration with the
Committee, for the
achievement of local content
and participation in relation to
spec ifi c proj ects, operations
and r>perators and support
theso targets with appropriate
contract terms; and
(g) perform such other
function necessary for the

of the

This clause does not have

sub-clauses. Therefore, it
should be cited as clause 8,

not clause 8(1).
Secondly, one more function
for the courity government
should be inuoduced between
parugraph (0 -d (g).th"
currerrt pzragraph g should
change to p^r^grzph Qr). the
new arrangement of par.agtaph
(0, G) u"d (t) should thus
reads as follows:
(q set targets, in
collaboration with the
Committee, for the
achievement of local content
and participation in relation to
specific projects, operations
and operators and support
these targets with appropriate
contract terms;
(g) in cooperation with the
Secretariat of the Committee,
identify, register and keep a
database of, and share with the
Committee, i-he database of
the locally available goocls and
services in the County for
local content consideration;
and
(r)perform such othet
function necessary for the
implementation of the
objectives of this Act.

The county government is
well placed to identify goods
and services obtaining within
itsjurisdiction. It is essential
to give this role to county
governments to ensure that
qualified and merited
individuals and entities are
considered.
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Clause 9 and
10

Establishment
and Function
of the Local
Content
Development
Committee

Clause 9 establishes the Local
Content Development
Committee. Clause 10 lists the
functions of this Committee

ves of this Act.
It is noteworthy that there are
plans to create another entity for
the management of local
content in the petroleum
industry, namely, the Upstream
Petroleum Regulatory Authority
(herein "Authority") created
under clause i4 of the
Petroleum @xploration,
Development and Production)
B,ill, 2017 (herein "Petroleum
Bill") which is currently
pending before the National
Assembly. One of the functions
of the Authority under Clause
78(1) Petroleum Bill is to
"...supervise, co-ordinate, and
manage the development of
local content." This local
content is specific to the
petroleum industry. We thus
have two Bills that seek to
establish two separate entities to
manage local content. The
difference is that the one under
the Local Content Bill will
manage the local content in the
entire extractive industry, while
the entity under the Petroleum
Bill will have authority over the
local content in petroleum
industry only. We propose that
the Committee be retained. At
an appropriate time, the local
content power of the Authority
under the Petroleum Bill should
be withdrawn.

It makes sense to have a one-
stop shop for management of
local content across the entire
extractive industry, instead of
have specialized local content
authorities for each subsector
of the extractive industry.
Have one entity for all
promotes the ideal of the
prudent use of public finance
espoused in Article 201(d)
and principle of good
governance under Article
10(2)(c) of the Constitution.

Clause 12 (1)

Committee
of

Some of the members of the
Committee Council of
Goverrrors representatives,
captured under clause 1 2(1 )(e)
as follows:
12. (1) The Committee
shall r:onsist of-
(a)...

We propose the following
amendment to paragraph (e):

(e) seven persons nominated by
the Council of Govenrors, four
of wliom must be
represelrtatives of host courrties;

The Council of Governors
comprises all the forty-seven
counties. Being an umbrella
body representing the
interests of forty-seven
counties, it amounts to
inadequate representation for
the Council to have only two

ves in the
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(c)...
(d)...
(e) trvo persons nominated by
the Oouncil of Govemors;

Committee. Extractive
industries operate in counties.
Therefore, county
governments need infl uential
presence in critical decision-
making organs such as this
Committee

Clause 19

Secretariat of
the Committee

The word "petroleum" should
be replaced by "extractive"
19.(1) The Cabinet Secretary
shall designate an appropriate
administrative unit within the
Ministry responsible for matters
relating to the extractive
industry to serve as the
Secretariat of the Committee.

The Committee's mandate is
not limited to petroleum
industry. It covers the entire
extractive industry. Therefore,
it's secretariat should not be
placed under a unit confined
to petroleum matters only.

21

Content

19.(1) The Cabinet Secretary
shall designate an appropriate
administrative unit within the
Ministry responsible for
matters relating to the
petroleum industry to serve as

the Socretariat of the
Comrnittee.
21.(l'.t The Cabinet Secretary
shall, in consultation with the
Comrnittee and by notice in the
Gazette, set the minimum local
content to be applied by an
operalor engaging in any
extractive activity undertaken
under this Act.

21.(l) The Committee shall, by
notice in the Gazette, set the
minimuru local content to be
applied by an operatol engaging
in any extractive activity
under-taken under this Act.

The Committee is well
represented, taking care of
various constifuencies of
interests, and therefore it is
expected that their product in
the minimum local content
will be inclusive.

(2) An employment and skill
develc,pment plan submitted
under subsection (1) shall
include-
(a)...
(b) a time frame within which
the opcrator, or other
connec;ted entity shall provide
emplovment opportunities for
the local workforce for each
phase of the extractive activity
to enable members of the local
community prepare for such
opporhrnities;

We propose the replacement of
the term "local community"
with the term "host
community". This term should
replace the term "local
community" where used in
other parts and provisions o[the
Bill. Thus, the provision should
read as follows:

(2) An employment and skill
development plan submitted
under subsection (1) shall
include-
(a)...

@) a time frame within which
the operator, or other connected
entity shall provide employment
opportunities for the local
workforce for each phase of the
extractive activity to enable
members of the local
collllltunl for such

the provision uses the
term local community, the
Bill does not provide
definition of this term. We
propose the change so that it
comes under ourproposed
definition of host community.
This will also help to avoid
the temptation to try to give
the term "local communit5r" a
definition that is closer to the
definition of the term "local
person" in terms of
geographical scope. It is
noteworthy that in the Bill,
local person is a person or
entity whose principal place
of business is Kenya.

Though26(2)(b)
mployment

Skills

5lPage



opporrunities;
Clause 41(3)
(c)
Procurement

(3) An operator shall, in
considering and evaluating a

bid in relation to a project in
the extractive industry,-
(a).. ,

(b)
(c) give preference to local
pers()ns where the price
differential does not exceed ten
percent of the bidding price
quoted by a foreign entity.

(3) An operator shall, in
considering and evaluating a

bid in relation to a project in the
extractive industry, -(a)...
(b)...
(c) give preference to local
persons where the price
differential does not exceed ten
percent of the bidding price
quoted by a foreign entity:
Plovided that first preference
among the local pelsons shall
be accorded to persons from the
host county or host
communities where the operator
camies out its extractive
activities

It is necessary to empowel the
surroundin g conrrnunity.

Clause 47
Establishment
of Local
Content
Training and
Development
Fund

47 .(1) There is established a

fund to be known as the Local
Content Training and
Deve,lopment Fund.
(2) An operator shall annually
remil a non-tax deductible
trainrng levy consisting of such
percr:ntage of its net revenues
as th,: Cabinet Secretary may,
in consultation with the
Committee, prescribe to the
Fund in support of the
objectives of this Act.
(3) The Cabinet Secretary shall
prescribe in regulations under
the Act the manner in which
the Fund shall be operated and
applied.

The original provision
establishing the Fund leaves a
broad discretion to the Cabinet
Secretary to define the areas
and scope of application of the
Fund. The Bill should oufline
the general guiding principles
on the areas and scope of the
application of the Fund. From
these principles, the Cabinet
Secretary can then create
regulations to implement them.

There is risk that the
discretion left to the Cabinet
Secretary may be improperly
used. Therefore, clear
boundaries must be set by
general body of principles on
the utilization of the Fund.

Clause 54(1)
Offences and
Penalties

54.(1) A person who submits a
plan, returns, report or other
docuinent and knowingly
makes a false statement,
comr:ilts an offence and shall
be liable, upon conviction, to a
fine c,f not more than two
million shillings or to
imprisonment for a term of not
more than three years, or to

54.(1) A person who submits a

plan, refurns, report or other
document and knowingly makes
a false statement, commits an
offence and shall be liable,
upon conviction, to a fine of not
more than terr urillion shillings
or to imprisonment for a term of
not more than three years, or to
both.

Amaximum fine of two
million Kenya shillings is not
deterrent enough, especially
operators whose worth may
be too enorrnous to feel a
penalty of up to two million
shillings. A maximum fine of
ten million Kenya shillings is
likely to have a deterrent
effect. Secondly, it is not fair
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both. to subject a local to a higher
fine of ttu'ee million for acting
as a front for foreign entities
[see clause 54(2)) while
subj ecting operators, which
are mainly foreign entities, to
a significantly lower penalty.

54(3) A person who connives
with a Kenyan citizen or an
indigenous Kenyan company
to deceive the Committee as

representing an indigenous
Kenyan company to achieve
the local content requirement
under this Act commits an
offence and shall be liable, on
conviction, to a fine of not
more than three million
shillings or to imprisonment
for a term of not more than
five or to both.

54(3) A person who connives
with a Kenyan citizen or an
indigenous Kenyan company to
deceive the Committee as

representing an indigenous
Kenyan company to achieve the
local content requirement under
this Act commits an offence and
shall be liable, on conviction, to
a fine of not more than ten
million shillings or to
imprisonment for a term of not
more than five years, or to both.

Considering the economic
scale ofoperators, a fine ofup
to a maximum of three
million Kenya shillings may
not be felt by, or serve as a
deterrent to them. Fine of up
to ten million Kenya shillings
is likely to serve as a
deterrent.

58. Upon the commencement
of this Act, all oil and gas
arrangements, agreements,
contracts or memoranda of
understanding relating to any
operation or transaction in the
extractive industry in Kenya-

(a)existing before the
commencement of this Act
shall continue shall continue in
force as ifentered into
pursuant to this Act; and
(b) entered into after the
commencement of this Act
shall be in conformity with the

of this Act.

58. Upon the commencement of
this Act, all oil, gas and all
other extractive industry
anangen'rents, agleements,
contracts or memomnda of
understanding relating to any
operation or transaction in the
extractive industry in Kenya-

This is in line with our
proposal that the Bill should
cover local content across the
entire extractive industry.

Clause 54(3)
Offences and
Penalties

Clause 58
Transitional
Provisions

SIGNED BY
inE;o COMMITTEE MEMBER
WATER, EI\IWRONMENT AND MINERAL RE,SOURCES
TURKANA COTINTY GOVERNMENT
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(a)existing before the
cornmencement of this Act shall
continue in force as if entered
into pursuant to this Act; and
(b) entered into after the
commencement of this Act shall
be in conformity with the
provisions of this Ac
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6F Acacia Exploration Kenya Limited

P O Box 1451-40100, Kisumu
Off Awuor Otiende Road

Milimani, Kisumu, Kenya

T: +2s4 (0) 718274793
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Clerk of the Senate
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Secretary Parliamentary Service Commission,
P.0. Box 41842-00100,
Nairobi

BY EMATL To csenate@oar liament.so. ke

Dear Sirs

3. This Act shall apply to all commercial activities Applicrtion'

related to the exploration. extraction, development and
exploitation of oil, gas and other petrolcum resources in the
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ACACIA : SUBMISSTON ON SENATE TOCAL CONTENT BtLL 2018

Further to the invitation to interested members of the public and organizations to submit any
representations that they may have on the Senate Local Content Bill 2018, we forward herewith our
submission.

By way of background, we are a mineral exploration company conducting gold exploration in
Western Kenya, and our work is primarily regulated by the Ministry of Mining and petroleum. We
forwarded a submission on the then Local Content Bill 2016 in May 2016, seeking that Local Content
for the Mining sector should be governed only by the Mining Regulations that cover local content in
the Mining Sector. These regulations have since passed into law, and provide a comprehensive and
workable set of local content obligations that are tailored to mineral activities. The regulations are
as follows:

Ooa
Dtt
Ga &"[

Mining - Use of Local Goods and Services Regulations 2017
Mining - Employment and Training Regulations 2017

We note with appreciation that indeed, the 2016 Bill has been adjusted so that the Local Content Bill
2018 does appear to apply primarily to the Oil, Gas and Petroleum sectors. However we believe that
there remains some ambiguity in whether or not the Bill, if passed into law, could be interpreted to
apply to mining activities as well. Should this be the case, there would be duplicated and, in places,
conflicting obligations imposed on operators in the mineral sector.

We consider the ambiguity is introduced through the clauses below: 3, which clearly states that the
application of the Bill is for oil, gas and other petroleum resources, versus 4 (as an example), which
cites 'the extractive industry' which itself is defined in the Bill as 'Oil, gas and mining sectors,.

Acacia Exploration Kenya' Limited
Reg No: 23874

Directors: Bradley Gordon+, Jacobus Maritzi +,

Katrjnawhite,*. i ti iIN 201$* Australian, ** South African, *** British L '' u v
www.acacia mining.com

. ..- \,,
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4. The objects and purposes of this Act are to-
(a) promote the maximization of value-addition' ' 

ihe creation of employment opportunities in

Objccls and

P!rposcs.

and
the

extractive industry value chain through the usc of
local expertise, goods, servlces, businesses and

and their retention ln the country;

We ask that this ambiguity be addressed so that the Local Content Bill 2018 is clearly and

unambiguously only applicable to the Oil, Gas and Petroleum sectors.

We therefore propose that either:

A clause be inserted into the Senate Local Content Bill 2018 similar to that which is included

in the Senate's draft Natural Resource Revenue Sharing Bill (Clause 5 (3)) as follows:

Where o Statute or Statutes prescribes the detoils of locol content in o porticulor noturol

resource sector, the provisions of thot Stotute or Stotutes sholl opply in respect to thot
Sector.

OR

Wherever 'extractive industry' is mentioned without specific mention of restriction to oil,

gas and petroleum within the extractive industry, that such restriction is added.

We urge your consideration of providing clarity in the Bill so that it unambiguously only applies to

the Oil, Gas and Petroleum sectors, since local content for mining industry players is already

covered in the relevant Mining regulations passed in2OL7.

Thank you,

Yours faithfully

['*u--
PHItlPPA HUTCHINSON

MANAGER GEOLOGY SUPPORT

a
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Kenya Chamber of Mines Proposal in regards to the Local Content Bill , ,r r .,uH 2018

PROPOSAT SETTING

Section 2 of the Bill defines the "extractive industry" to mean
gas[hydrocarbon gases) and mining sectors in Kenya;

This is correct since the extractive industry refers to mineral resources and
petroleum resources; D )c't'r
Section 3 of the Local Content Bill states that "This Act shall apply to all
commercial activities related to the exploration, extraction, development and
exploitation of oil, gas and other petroleum resources in the extractive
industry in Kenya. LL

This is very clearly guided and excludes the mineral resources.

Then, if the mineral resources are excluded, which Act provides for their
administration? lt the Mining Act 2O!6

Section 2 of the Mining Act 20L6 states "This Act shall apply to the minerals
specified in the First Schedule".

The First Schedule in the Mining Act20L6 provides comprehensive listings of the
mineral resources on which the Act applies. It should be noted that the listings
deliberately exclude oil, gas and other petroleum resources as was stipulated
under Section 3 of the Mining Act when it states that 'Save to the extent provided
for in this Act, this Act shall not apply to matters relating to petroleum and
hydrocarbon gases.

It would then be right to state that the Mining Act does not envisage a situation
where it deal with oil, hydrocarbon gases [gas) and other petroleum resources.

AMBIGUITY

However Section 4(a) of the Local Content Bill states

The objects and purposes ofthis Act are to-
-,-l f iray DSi[l=tu) promote the maximization of value-addition and the creation of
7, V l"' * employment opportunities in the extractive industry value chain through

This hence brings about afn'.b.1guity-.which should
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The Section fails to qualify the resources within the extractive industry impacted
by Section 4(a) since the extractive industry is interpreted to include mineral

z)\ Dt),duto"t"t
listed in the First Schedule in the Mining Act 2018.
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Kenya Chamber of Mines Proposal

As KCM, we propose the following words to be inserted before the extractive to
eliminate the possible ambiguous situation; "oil, gas and other petroleum
resources of'to read as follows:

Section 4(a) The objects and purposes ofthis Act are to-
promote the maximization of value-addition and the creation of
employment opportunities in the oil, gas and other petroleum
resources of the extractive industry value chain through the use
of local expertise, goods, services, businesses and financing and
their retention in the country;

\
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CLERK OF THE SENATE/SECRETARY TO PSC
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DEPUTY CLERK
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In the matter of article 118(1) b of the constitution of Kenya 2010 and standing order number 
6

134 of the Senate Standing orders and having read the Local Content Bill now before the senate,

I would like to give my thoughts and views on the bill.

My name is George Mati Mucee, a Kenyan citizen and a professional Immigration consultant,

communication consultant and a law student. I have over 15 years' experience working in
Government, United Nations and the private sector where I am currently the Practice Leader at

Fragomen Kenya Limited in charge of Kenya and EAC operations. I advise clients on

Immigration matters and I have studied Local Content bills of several countries around Africa

and mainly oil producing countries and would thus like to share my insights with the Senate.

Introduction:

The Local Content Bill 2018 sponsored by the Baringo County Senator, Hon Gideon Moi is

currently before the Senate. This bill is designed to provide a legal framework to facilitate the

local ownership, control and financing of activities connected with the exploitation of gas, oil
and other mineral resources in Kenya. Expectations are that it will provide a framework of
increasing uptake of jobs, contracts for supply of goods and services by locals in the exploration

sector and cushion locals from exploitation.
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This comes in the wake of high rates of unemployment in Kenya and limited local skills in the

oil, gas and extraction sector. Consequently, this bill seeks to protect jobs that can be taken by

locals and to encourage foreign companies to support local businesses by awarding them

contracts or sub contracts for goods and services and further to address situations where local

communities have been protesting exclusion by Foreign companies in allocation of contracts or

sub contracts by requiring all multinationals to provide a plan on skills and technology transfer to

locals.

I will focus on the segments that address issues of skills transfer and employment of expatriates

within the oil and gas sector and also ventilate on; who is local and what does it mean? Are there

existing policies on localisation? Is this bill the panacea to all matters ado expatriates in Kenya?

If passed, how successful will we be in enforcing this law and who are the critical stakeholders

in this among other issues of concern.

My thoughts

Many countries in Africa and elsewhere in the world, have in place localisation policies that

mostly take the names of the countries such as Kenyanization, Gabonisation, Saudianization...to

mention a few. Such policies were initiatly intended to facilitate the transfer of mainly the public

service jobs from remnants of colonial masters to indigenous people. At independence, many

white collar jobs were held by foreigners mostly from the colonizing empires such as Britain,

France and Germany and as such an affirmative action was required to ensure that those jobs

were gradually handed over to locals. Over time and space this has been transformed to cover the

transfer of skills and jobs from expatriates to locals.

In Kenya, there is a Kenyanization policy at the Department of Immigration which is meant to

ensure that only jobs that require skills not readily available in Kenya are held by expatriates or

foreigners and that there are Kenyan nationals understudying the expatriates with a view to

localizing the jobs over time. There used to be a section called Kenyanization section at the

Department of lmmigration Services (DIS) that was tasked with enforcing this policy by looking

at all applications for employees work permits to ensure that evidence is availed by the

employing company to prove that no Kenyan was qualified for it and that a Kenyan understudy



had been identified to get training from the expatriate. Although the section has now been

merged with the Permits section, the Kenyanization function still exists and is considered for all

permit applications in line with the localisation policy.

Who is local and what does local reallv mean?

An important question to ask ourselves, is who is local and what does local really mean?

Looking at the bill casually one may think that local means Kenyan. While this is true, it goes

further down to the exact location of the project. A lot of the viable oil and gas rigs are now in

Northern Kenya like Turkana where Ngamia 1 is located. Using this example local has two

meanings: Kenyan and the community around the oil wells, in this case Turkanas. Whereas the

company may be 100% employing Kenyans it would be fundamental for the community around

the project to be a big percentage of the employees. In my view, the bill should have laboured to

define the local person to the specific man or woman historically residing in the areas where such

a project is taking place. Part IV addresses the local content plans where local content means

"maximizing the level of usage of local goods and services, people, business and financing". I

must say it is quite elaborate because it sets out the modalities and framework for ensuring that

companies applying for various permits to operate in the industry must meet a set criterion for

local content.

What is the role of Government in building capacity for the extractive industries?

However, in terms of human capital, the bill seems to focus exclusively on the role the

companies seeking to operate in this sector will play without addressing the role to be played by

government ministries in charge of education and energies. As we speak, the government is well

aware that Kenya is on its path to being an oil producer and that there are no properly trained

professionals in this field. I would have expected to see the bill tasking the relevant ministries to

work with our technical schools, universities and companies setting up in the sector to develop

curriculum to train our people to make them ready for the market when things start rolling. To

require that only companies that will be involved in the sector should train and avail skills

required is tantamount to government absconding it's duties. Granted, the operators in the

industry will be required to offer tailored skills to their employees to enable them perform, but



the overall responsibility of training citizens in readiness for the industry should be undertaken

by the relevant universities following a curriculum jointly developed by key stakeholders. Why

are we sitting pretty and waiting for extraction to start then start demanding that the companies

involved in the process look around for qualified Kenyans to employ and if they are not

available, train them? Can we not be proactive and develop a curriculum for our universities and

technical colleges to start training such people way before extraction proper starts?

Why a local content bill for only extractive Industries?

Local content law for extraction industries is a good idea but in my view not enough. As it is,

this bill only addresses itself to this sector and not any other. I think it would have been more

useful to develop a local content law that cuts across all sectors of our economy that in effect

guides specific sectors as the case may be. I would, for instance, like to see this bill address itself

to the huge infrastructural projects undertaken by the national government where we have seen

foreign contractors bringing in foreigners to do simple jobs like operating a grader! The very

specific nature of the bill may bring about a situation where each sector seeks to come up with its

own law on local content which would be a duplication of laws and would confuse people. Why

can't we have one local content law that sets the framework to guide all sectors with one board

and secretariat that is comprised of stakeholders from key industries? The sectors may be

diverse, but the approach is basically the same...empowering Kenyans to compete fairly with

others regardless of the sector. That said, I believe that a good law may not achieve the expected

results if not well implemented.

How will we ensure compliance?

In Kenya today, good laws are in place but implementing them is the real deal. The institutions

tasked with implementation are either incapable or unwilling to implement' Giving the example

of the Kenyanization policy at Kenya Immigration, the problem has been that the Department of

Immigration is not adequately empowered to implement the policy. In cases where they have

attempted to implement with zeal, political interference and comrption have defeated their

efforts. This eventually demoralizes the implementers and defeats the whole idea. I am therefore

hoping this law will be passed with amendments to broaden it to cover other sectors of the



economy and those tasked with it girren enough support to implernent it. We also need to ask

ourselves if key stakeholders have been consulted in the drafting of this law because although

this bill is for the extraction industry there are critical goverrunent agencies like Immigration,

KRA, Police, Labour that will be critical in ensuring it succeeds. The composition of the board

and the local content development committee limits itself mainly to extraction industry and does

not even incorporate such departments as labour which in my view should be a permanent

member of the committee and the board. This seems to be relegated to sub committees that may

be constituted under section 15 5.16.

In conclusion, I must applaud the Hon. Gideon Moi for thinking about this bill because indeed it
will be necessary to have a legal framework to ensure that locals benefit from resources fognd

within their areas. I hope this marks the beginning of a discourse on how best we can capture the

issue of skills and knowledge transfer not only for the extractive industry but also for other

sectors of the economy.

Kind regards.

George Mati Mucee,

Practice Leader,

Fragomen Kenya Limited.

1't Floor 9 West Building, Westlands.

Nairobi.
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MEMORANDUM SUBMITED TO SENATE BILL ON LOCAL CONTENTS 2018

Turhono Noturql Resource Governonce Hub (referred in short os Hub) is o consortium of 15

ciuil society orgonizotions. The orgonizotion hos been in operotion in Turhono County for the
lost 7 yeor worhing in the oreq of conservotion ond protection of noturol resource, with mqin
focus on oil ond gqs extroctives. Hub is currently concentroting on issues on lond, environment
ond govemonce reloted to oil ond gos extroction.

Hub oims to ensure thot the community moximizes benefits occruing from oil ond gos
extrqction.

Hub, therefore, submits the following views for considerotion to be included in the Bitt:

1. Definition

a Local Content should be defined as the sum of the inputs of local goods and
services, including employment, provided in oil and gas operations.

Local should be classified into three categories: national locals, county locals and
community locals. National locals should be defined as the citizens or residents
of the country. County locals should be defined as the residents or citizens of the
county and community locals should be defined as the residents of the area
around the extractive.

2. Local Content Policy Objectives

Local content Bill should have the following objectives:

i. To Maximize the benefits of oil and gas wealth generation on a comprehensive
local content platform by:
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a. Maximizing the use of local expertise, goods and services, iob creation for
people, businesse s and financing in the oil and gas rndustry value chain and

b. Retention of the benefit within country

a. To develop local capability in the oil and gas value chain through education, skills

and expertise development, transfer of technology and know-how and an active

research and develoPment.

b. To target some agreed level of local content and local participation in all aspects

of oil and gas industry value chain

c. To lncrease capabilities and international competitiveness of domestic business

and industrial sectors

d. To create/enhance supportive capabilities and/or industries that can sustain
economic develoPment

e. The county and community should be given opportunity to invest in mid-stream

or down-stream activities, including providing transport trucks, buying shares into

the pipeline, providing oil tankers, etc.

3. There should be knowledge and technology transfer, from

a. foreign to local county and local community participants to ensure that county
locals and community locals are given the opportunity to participate fully at all

levels, in all roles and disciplines required for the conduct of the sector's
business and operations, so as to build and enhance capacity in people,

companies, government or other services, utilities, institutions, infrastructure or

facilities to support the oil and gas sector,

b. oil sector to other sectors by using revenue from oil to increase productivity of
other sectors, to produce goods and services that meet international standards,

to reduce imports, and to generate export opportunities'

4. To ensure that benefits are shared equitably 70o/o of all levels of employments and

business opportunities (including more lucrative and longer-term contracts) should

go to 
"ouniy 

local and community localwhile 30% should go to national local.

5. Achievement of local contents should be measured by considering income received

by locals, revenues accrued by owners of land and resources, income streams to

local shareholders and creditors, and number of county locals and community locals

employed into senior and other positions in the company.
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6. Local Capacity Building shall be measured in a variety of ways, including number of
people trained, number of people certified, number of firms certified, level and value
of technology introduced, infrastructure built, capital introduced into local economy

7. The county government, national government and investor shall improve skills
development by identifying demand, current capability and gaps; developing and
implementing strategies for growth, and involving various stakeholders in improving
or expanding training, including
a. The industry skills
b. Business skills and
c. Experience base, via:

i. Education
ii. Onthe-job training
iii. Mentoring, coaching and
iv. research

8. The county government, national government and investor shall improve supplier
development by:

a. Enhancing existing capacities by improving existing supplier capabilities through
LC&CD best practices
i. Supplier selection
ii. Longer-term contracts
iii. ContracUKPl management
iv. Supplier skill

b. lnvesting in new assets/capabilities

c. Creating regional/global centre of excellence

9. Government and investor priorities should be investment in

a. People by developing
i. High value-added skills, including
ii. Technical
iii. Generalmanagement
iv. Design engineering
v. Project management
vi. Seismic processing
vii. Human resource development

b. Technology, Business know-how, Diversification by devetoping skils in
i. Fabrication;
ii. Seismic processing & data
iii. Management
iv. Operations & Maintenance
v. Maritime Services
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vi Business support services:
. Accounting,. HR Services,

' lT support. Consulting. Financing. Logistics



.a

MEMORANDUM ON THE LOCAL CONTENT BILL

SENATE STANDING COMMITTEE ON ENERGY

Encrgy Solutions Africa Lirrlitccl
\/icroria TorvcLs, First lrloor, IClilranjarrr Avcnuc, Llppcrhill

P. O. Box 2872 - 00ltl0, Nairobi
info@esalirfrica.com

q,u'rv. esal.africa. c tlrr
I el: t)21)2 710 8u0 I 0722 79i 700

(l
6

I

(Senate Bills No. t0 of 2018) SUBMITTED TO THE

T



I

SENATE STANDTNG COMMITTEE ON GY

AFRICA NDUM O
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Energy Solutions Africa Limited is an Africa focused solutions provider thar prides itself in

offering cutting edge rools ro equip key players in the energy, oil and gas sectors, both within the

public and private sec[or, wirh qualiry, relevant, timely knowledge and information to guide

decision making as weil as investments'

Energy Solutions Africa Limited (ESAL) has been contracred by the Ministry of industry,

Trade and Cooperarives (MolTC) and Minisrry of Energy and Petroleum (MoEP) to develop

local contenr policy and Kenya oil and gas iocal content reguiations under the Kenya Perroleum

Technical Assistance Project (KEPTAP) funded by the world Bank.

This projecr is crirical as ir will culminate with a policy and regulations that will shape the

counEry's nascenr indusrry and facilicare che parriciparion of Kenyans in the industry. This is

why we have raken an interesr in the Local Content BiII as the policy we are curlently

developing will inform this biil greatly.

It is our proposai rhat the biii preceding rhe policy might miss out important issues that can be

added ro rhe bili from rhe policy currenrly being developed. We suggest that the considerations

of rhe policy be included in rhe bill once rhe deveiopment of the policy is complete so that the

bill does not lack the elements of the policy.

PART I- Preliminary

,,Compdny". There is need ro clearly and explicitiy define a locai comPany. We propose that iE

should redefine rhis and deem a local company to be effectively owned and controlled by

Kenyans if it has not less than5l)hequity sharesby Kenyans'

Part III- Establishment of the local content development committee

Section 9 provides for the esrablishmenr of the Local Content Developmenr Committee. The

policy will have a Local conEent Commitree which will act as a regulator. The executive seeks to

creare a local conrenr policy thar is overarching. The policy will create an instirutional
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framework that will have a local contenr committee simi-lar ro the one provided under rhe

policy. This is a challenge that has been creaced by having a bill coming before the policy.

Furthermore, the Petroleum Bill requires pians to be submitted to Ehe Upstream Perroleum

Regulatory Authority and the biJ.1 requires the plan to be submitted to Local Content

Committee and the Mining Act, the plan is submitted to rhe Cabinet Secretary. The Senate

should look ensure rhat all these laws are in sync.

Section ll provides for assessment of local capabilities and this will lead Eo creation of a

comprehensive register of service categories, available capaciry.

We propose rhar rhe secrion should indicare the local content committee wili establish a

database where it will list the available opporrunities and qualified and certified local suppiiers

.This information should aiso be accessible to rhe public so that Kenyans are abie co easily access

rhe information and indusrries can be informed on local indusrries rhat have capaciry. This will

be in line wirh the Consrirution under article 35.

GENERAL PROPOSALS

We propose that the bill should put more provisions specifically on srraregies ro address local

ownership. This includes joint venrures and local equity participation. This is in order to make

Kenyans nor only supplier to the industry but also owners. Local ownership has just been

idenrified bur the BiIl has not provided rhe sraregies ro realize it as it has done for other

measures such as training, research and development , locai sourcing of goods and local

employment.

The bill has devoived the local content bill by bringing in acrive participation of counEy

governmenrs but ir is not clear how county government will implement the bill for locals within

rhe counry. Ir needs ro be clear if it intends that iocals within the counry will get more

preference.

We foresee that the local content bill will have con-flicts with rhe Mining Act 2016 and the

Perroleum bill. Senate should consider these ro ensure that rhere is no conflict. This is due lo the

facr rhar rhe Act's focus keeps referring to the extractive industry to include mining.
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There should be consideraLion given as ro whar exactly is meant by transfer of technology' It

should be clear which technology is ro be transferred so as to avoid over burdening of the

investors and intellecrual properry right ciaims arising in the furure'

The country should be clear what area of skills development should be properiy deveioped. This

will iead ro esrablishmenc of cenrers of excellence rhat will guide in development of capacity

required for the identified skills. Therefore we propose that rhe biil includes the estabiishment

of cenrers of excellence. This can also call for regional integration through collaboration in these

centers for excellence.

The level of employment ro be developed is very important. The country should not oniy aim at

achieving employmenr bur there should be levels indicated. This is to ensure there are locals

participaring right from manageriai level. This will ensure that the counrry not only geEs to

understand the operations of the industry but also the business.

Finally ir is our submission rhat not only should there be transfer of technology but there should

also be provision that encourages innovarion. This wili enhance creativiry in the indusrry and

encourage development.
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