








14.

5.

elections which will allow the Commission and parties 30 days to
address any concerns before the nomination deadline set but law.

It is also clear that the new omits the requirement for political parties
to finance party primaries in the event that they request the
Commission to conduct the primaries. It is important that Parliament
provides clarity on funding of party primaries,

Further, the requirement to gazefte party primary candidates will
entails costs that have pot been budgeted for in the current financial
year. The Commission must therefore factor this jnto the new law.

ICT in the Electoral Process

16.

17.

18.

The use of technology in elections continues to receive high
significance in Kenya. The Commission had always planned to acquire
the technology in good time, stress-test, and also offer adequate
training ta officials using the technology before deplayment. The
Commission is still fully committed to deliver the technology in good
time before the elections.

Integrated System: The new law brings on board changes which
impact on the manner in which the technology used in elections
should be acquired and deployed. This will entail integrating the
Biometric Voter Registration (BVR), Electronic Voter |dentification
Devices (EVID) and Results Transmission System :(RTS). The
Commission has just completed preparing the draft spec['fications for
the new technology in readiness for procurement. '

Procurement and Implementation of Technology: The new law
requires that procurement of the technology must be done in an open
and transparent manner. It then goes further to state that such
technology must be procured at least 8 months before the election. In
this regard, the Commission is expected to develop specifications,
advertise, evaluate, gward and receive the equipment by 8th
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19.

20.

21,

22,

December, 2016. Annex 1 shows the options on key timelines
towards procuring the integrated electoral system.

Clearly, the timelines provided for in the hew law are at variance with
the Public Procurement and Assets Disposals Act 2015 (PPAD). When
crafting the new law, Parliament did not take into consideration the
timelines required to procure ICTs in an bpen and transparent process
as set out in the PPAD Act 2015. Section 5 of the PPAD Act is also very
clear that whenever there is any inconsistency between any other law
and the PPAD Act on matters of procdfement, then the PPAD Act
prevails.

Parliathent is invited to look at the two laws and take necessary steps
to address the gaps. However, the Commission will operate on the
assumption that the Public Procurement and Asset Disposal Act is a
superior piece of legislatiorl in matters telating to procurement and
hence supersedes the Electlons Laws Amendment Act where the
timelines clash in the two processes.

The Commission is required to establish a technical committee whose
mandate is to oversee the adoption of fe;hnology in the electoral
process and to implement the use of such technology. Accordingly, the
Commiission proposed to have the Committee composed of the ICT
Committee of the Commission and representatives of the following
institutions: Political Parties Liaison Committee (PPLC), the National
Treasury, Ministry of ICT, Communications Authority of Kenya (CAK),
the Registrar of Political Parties (RPP), the Commission on
Administrative Justice (CAJ), Kenya Private Sector Alliance (KEPSA),
the Institute of Fducation in Democracy (IED), Ushahidi,.- the
Telecommunications Service Providers and Information Systems, Audit
and Control Association (ISACA).

The terms of reference for the Committee have be developed and the
first meeting is expected to be held on 26t October 2016.



23. In addition, the Commission is expected to develop and submit to
parliament regulations on the use of ICT in elections within 30 days of
the law coming into effect. The Commission intends to submit the
envisaged regulations by 2" Nov. 2016. While the Commission is
making effort to develop the draft regulations, the timelines given are
too strict to the extent that we may not do justice to the process, We
recommend that these tlme}ines be reviewed to at least 6Q days.

BUDGET IMPLICATIONS

24. The Commission has recalculated the 2016/17 and 2017/18 financial
year budget based on the changes to the election laws. Annex Il shows
the summary budgetary requirements.

25. While the Commission planned with 44,000 polling stations, the
capping of 500 voters per polling station has the effect of increasing
the number of polling stations to 57,331.! This is a 30% increase in the
number of polling stations. The total additional budgetary
requirement is projected to be Kshs. 10,767 M. The significant cost
include the following:

a. Voter Register Inspection - Kshs 3,142 M:

i. Voter register verification - Kshs 3,112 M - The amendment
envisages biometric voter register verification aj the polling
stations. This jmplies that the voter identification devise will
be used at polling stations rather that at the registration
centres. This will have direct implication on staff costs,
transport, storage and secyrity of the devices.

ii. Voter Register Audit- Ksh 30 M.
b. General Election KShs. 7,058 M

i. Electoral technology Kshs. 3,534 M

' The assumption is that the Commission will register 22 million additional voters.



Additional  devices and integrated technology
KShs.2,800 M

Telecommunication network ~ KShs. 300 M

Online Electioh results publication Kshs. 200 M

Other related costs KShs. 234 M |

il. General election materials Kshs 643 M include both strategic
. and noh-strategic materials.

il Transportation costs Ksh 545 M

iW. Wages for polling officials Ksh 1,397 M

V. Training costs Kshs 517 M

vl. Meals and allowances Kshs 419 M

G Legal and compliance costs Ksh 296 M

l. Includes two additional Gazette Notices envisaged for party
. primarles of Ksh 62 M '

il. Publication of party list cost - Ksh 76 M

iil. Other gazette notices- Ksh 78 M

PENDING REFORMS UNDER THE ELECTIONS LAWS AMENDMENT BILL,

2015

26, While the new law adopts a substantial portion of the law reform

agenda encapsulated in the Elections Laws (Amendment) Brill, 2015;

(Chepigonga Bill), there aré other impottant proposals that remain

pending. These include:

e  Educational qualifications for Members of Parliament and the
County Assemblies;

@ Timelines for dispute resolution processes arising from party
fbrimaries and nomination processes;

e Timelines for reckoning of occurrence of a vacancy in
Parliament;

e  Timelines for submission of party constitutions and nomination
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rules and procedure for amendments:

Procedure for processing party lists elections and determinatjon
of who can be in a party list;

Timelines for resignation of public officers in the case of by-
elections;

Adjustments to the referendum process;

Timelines for the coming into effect of the electoral code of
conduct; and

Provisions relating to boundaries delimitation in the [EBC Act;

Parliament is therefore called upon to proceed with processing the
above amendments as part of the continuous law reform agenda.

CONCLUSION AND WAY FORWARD

28,

The following recommendations should be taken on board to ensure
smooth implementation of the new law:-

a.

THAT the Commissjon proceeds with preparations for the 2017
General Election considering that there is very limited tjme left.

THAT the Commission continues with the procurement of the audit
firm to audit the register of voters bearing in mind the requirement
of the PPAD Act 2015.

THAT JLAC takes up the issue with respect to the clash between the
electoral amendment law and procurement law.

THAT the Commission should plan well for the next mass voter
registration to bring on board all eligible Kenyans to register as
voters.

THAT the Commission reviews the timelines with respect to the
nomination of candidates including using its own discretion to
expand the timeframe where the law allows.



f. THAT JLAC revisits the capping of polling stations at 500 voters so
that the Commission is allowed discretion to set an alternative
number in particular stations in the event that obtaining
circumstances makes it impossible to operationalize the 500 limit.

g. THAT the Commission proceeds to set up the Technical Committee
as proposed Membership to the Technical Committee with a
recommendation that the PPLC be represented by two members;

h. THAT the Commission proceeds to advertise for the procurement
of the integrated electronic electoral system in a transparent
mahner and to ensure that new system is available within
reasonable time in readinecc for the electinnc

i. THAT in procuring the electoral technology, the Commission
should explore the fast-track option noting that the statutory
deadline of 8" December 2016 poses procurement challenges.

j. THAT Parliament should provide adequate resources to the
Commission to cater for cost for implementing the new law.

k. THAT Parliament will process the Election Laws Amendment Act
no-3 of 2015 to take care of the issues which may not have been
provided for by the new law.

|. THAT Parliament considers specific recommendations on the new
law as proposed in Annex 3.

Ezra Chiloba Vo s
Commission Secretary/CEO
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Annex 1 Procurement Timelines Options for KIEMS Subject to PPAD Act 2015

 PROCUREMENT OF Kenya Integrated Elections Management System (KIEMS)

OPTION 1: Open Tender - Maximum Days (IDFAL)

Projected # of
No [Step Description Days Projected Start Date Projected End Date|Assumptions/Conditions
1_|Final specifications endorsed and requisition approved 14 Monday, October 17, 2016 Monday, October 31, 2016 |Technical Committee to endorse ToRs
2_|Advertisement, Submission of Bid and Opening 2] Tuesday, November 01, 2016 Tuesday, November 22, 2016 [No extenstion request
3 |Evaluation of Tenders 30 Wednesday, November 23, 2016 Friday, December 23, 2016 |Includes due diligence mission
4 [Preparation of the Professional Opinion 7 Saturday, December 24, 2016 Saturday, December 31, 2016 [There might be need for clarification between CEQ, HOP, EC
5 |Award of Tender/Notifieation of Award/Signing Contract 14 Sunday, January 01, 2017 Sunday, January 15, 2017 _|Promptly prepared after acceptance of EC recommendations
6 [Manufacturing and delivery of KIEMS 60 Monday, January 16, 2017 Friday, March 17, 2017 |items are not off-the-shelf
OPTION 2: Open Tender - Fast-Track
Projected # of
No (Step Description Days Projected Start Date Projected End Date|Assumptions/Conditions
1_|Final specifications endorsed and requisition approved 7 Monday. October 17, 2016 Monday, October 24, 2016 |Technical Committee to endorse ToRs
2_|Advertisement, Submission of Bid and Opening 21 Tuesday, October 25, 2016 Tuesday, November 15, 2016 |No extenstion request
3 _|Evaluation of Tenders 21 Wednesday, November 16, 2016] . Wednesday, December 07, 201 {includes due diligence mission
4 |Preparation of the Professional Opinion 4 Thursday, December 08, 2016 Monday, December 12, 2016 _[There might be need for darification between CEO, HOP, EC
5_|Award of Tender/Notification of Award/Signing Contract 14 Tuesday, December 13, 2016 Tuesday, December 27, 2016 |Promptly prepared after acceptance of EC recommendations
6 |Manufacturing and delivery of KIEMS 45 Wednesday, December 28, 2016 Saturday, February 11, 2017 |Vendor has capacity to deliver on strict timelines
OPTION 3: Direct Procurement
Projected # of
No [Step Description Days Projected Start Date Projected End Date|Assumptions/Conditions
1_|Final specifications endorsed and approval of requisition 7 Monday, October 17, 2016 Monday, October 24, 2016
2_|ldentify supplier 4 Friday, October 28, 2016 Tuesday, November 01, 2016 {There is a supplier who is known
3 |Submission of Bid 7 Wednesday, November 02, 2016 Wednesday, November 09, 2016
4 |Evaluation of Bid/Negotiation 3 Thursday. November 10, 2016 Sunday, November 13, 2016
5 |Signing Contract 2 Monday, November 14, 2016 Wednesday, November 16, 2016
6 |[Manufacturing and delivery of KIEMS 21 Thursday, November 17, 2016 Thursday, December 08, 2016 |Company has almost off-the-shelf items (More days will be requirec
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Annex 2: Budgetary Project on 57,000 Polling Stations

Activities 2016 117 2017/18 TOTAL
Ag}:(r;;\erfd New Budget Increase MTEF Budget: New Budget Increase Overall Increase
Vistex Ragistration 3,256.584,601 | 3,256,584,601 ] 85,000,000 85,000,000 ] )
Voter Register
Inspection 1.008,230,676 |  4.620,088.476 | 3.411,857.800 L SRS
2017 General Elections
Operations 9.062.698.738 | 14.072.737.936 | 5.010,039,198 |  13,778.649.638 | 15.827.200,195 | 2,048,550,557 | ['0°8:989.755
Cost of Compliance and c05.513.300 | 296:906.080 1.248,229.720 | 1.248,229.720 0| 296,906,080
Litigations 308,607,220 313,
. 8,718,803,078 15.111.879.358 | 17,160,429.915 | 2,048,550,557 | 10.767.353,635
2017 Election Budget 13.836.121.235 22,554,924,313
Adminis.trative 4.729.678.765 4,729,678,765 4,809,120,642 4,809,120,642 ) -
/Operation Expenses .
Total Recurrent Budget | 18.565.800,000 | 27-284.603.078 | 8.718,803.078 | 19.921,000,0€0 | 21.969,550.557 | 2,048.550,557 | 10.767.353.635
Total Development 765,000,000 834.000,0C0 | 834,000,000 ;
Budget 765,000,000 ‘ ) i
Total Commission 19.330.800.000 | 28:049.603.078 | 8.718.803,078 | 20.755.000,000 | 22.803,550,57 | 2,048,550.557 | 10.767.353.635

Budget
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Annex 3: Recommendations on the Election Laws (Amendment) Act, 2016

SECTION OF THE ELECTIONS LAWS
(AMENDMENT) ACT 2016

SITUATION

IMPLICATIONS

RECOMMENDATIONS

[Section 2] Section 2(e) inserts the following
new definitions—

“biometric” means unique identifiers or
attributes including fingerprints, hand geometry,
earlobe geometry, retina and iris patterns, voice
waves, DNA, and signatures; and

“integrated electronic electoral system™ refers to
a system that includes biometric voter
registration, biometric voter identification and
electronic result transmission system.

1) The current registration
system does not capture
all the biometric data as
envisaged in the new
current faw. The current
BVR system captures
only facial and
fingerprints.

2) The Commission
deployed stand-alone
systems in 2013 General
Election.

1)

2)

The Commission has to assess and
redefine specifications for the
integrated system which may
mean additional budgetary
allocation owing to the complex
nature of “integration.”

This will also impact on the
electoral timelines in terms of
acquisition.

Parliament to allocate additional
funding to facilitate integration of
the system.

[Section 5] Section 6A (1) states that the
Commission shall, not later than ninety days
before the date of a general election, open the
Register of Voters for verification of biometric
data by members of the public at their
respective polling stations for a period of thirty
days.

The verification or inspection
of the voter register has
previously been undertaken
manually or by SMS/web
portal at registration centres.

1)

2)

The Commission must acquire
technology to allow for biometric
verification of voters at the
polling station for over a period
of 30 days.

The deployment of the
technology means additional
workforce and attendant logistical
requirements.

1) The law should also allow
for verification through other
means other than using
biometric data — SMS or web
portal.

2) Parliament to allocate
additional resource to carter
for increased operational
costs for verification.

[Section 6] The new Section 8A (3) states that
for purposes of the first general election after
the commencement of this section, the
Commission shall, within thirty days of the
commencement of this section, engage a
professional reputable firm to conduct an audit
of the Register of Voters for the purpose of:

(a) verifying the accuracy of the

Register;

(b) recommending mechanisms of

enhancing the accuracy of the Register;

and

Audit of the register of voters
is a new requirement in the
country’s electoral process.

2)

3)

4)'

The new section impacts on
elections operation timelines.
There are overlaps between the
timelines for engaging the audit
firm and the procurement law.
The activity was not budgeted for
in the current work plan.

The parameters for measuring
accuracy of the Register of Voters
are not defined.

1) Parliament should allocate
additional funding to finance
the audit and
implementation of the
recommendations.

2) Parliament to consider
amending the law to address
the conflict between the
procurement law and the
new section.

3) Regulations to be developed
to guide the process of future
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