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1.0 PREFACE

1.1 Committee Mandrte
Mr. Speaker,

The Departmental Committee on Defence and Foreign Relations is established

pursuant to provisions of Standing Order 198 (1). Under the provisions of
Standing Order 198 (3) the Committee is mandated to:-

(a) investigate, inquire into, and report on all matters relating to the mandate,

management, activities, administration, operations and estimates of the

assigned Ministries and departments;

(b) study the Programme and policy objectives of the Ministries and departments

and the effectiveness of the implementation;

(c) study and review all legislation referred to it;

(d) study, assess and analyse the relative success of the Ministries and

departments as measured by the results obtained as compared with its
stated objectives;

(e) investigate and inqulre into all matters relating to the assigned Ministries and

departments as they may deem necessary/ and as may be referred to them

by the House or a Minister; and

(f) make repofts and recommendations to the House as often as possible,

including recommendation of proposed legislation.

The Committee oversees the peformance of the following Ministries and

Government departments:-

1. Defence;
2. Foreign Affairs;
3. East African Community; and
4. National Security Intelligence Service.
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Undrrr the above Ministries, the Committee covers the following subjects;

(i)
( ii)
( iii)
(iv)
(v)
(vi)
(vii)
(viii)

Defence matters;
Foreign policy;
Treaties , Conventions and Agreements;
International and Regional Organisations;
Bilateral and Multilateral Relations;
Regional Cooperation policy;
East African Community Affairs;
National Security Intelligence.

L.2 Committee Members

The Committee comprlses of the following Members of Parliament:-

The Hon. Adan W. Keynan, MP - Chairperson
- The Hon. Benedict F. Gunda, MP - Vice Chairperson

The Hon. leremiah N. Kioni, MP

The Hon. Charles M. Kilonzo, MP

The Hon. Peter E. O. Anyanga, MP

The Hon. Wilson M. Litole, MP

The Hon. George Nyamweya, MBS, MP

The Hon. Hussein Mohamed Ali, MP

The Hon. Martin Ogindo, MP
The Hon. lulius K. Kilonzo, MP

The Hon. Yusuf Hassan Abdi, MP1

(The Hon. Yusuf Hassan Abdi, MP Kamukunji, replaced the Hon, Eugene Wamalwa MP in
the Committee after his appointment to the cabinet as Minister for Justice, National
Cohesion and Constitutional Affairs on March 26, 2OL2,)
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1.3 Background of the matter under consideration
Mr. Speaker,

1.3.1 Introduction

On 8th March, 2012, the Minister for Foreign Affairs, the Hon. Moses Wetangula, E.G.H,

M.P was responding to a Ministerial Statement requested by the Hon. Eugene

Wamalwa, M.P who until his recent appointment to Cabinet was a Member of the

Committee on Defence and Foreign Relations (Hansard Repot Annexl), The

Ministerial Statement sought was in regard to comments on social and political situation

in Kenya, made by the British Foreign Secretary, Hon. William Hague during hls vislt on

3'd February, 2012. The comments by the British Foreign Secretary caused uproar and

protests from many leaders in the country.

The Hon. Eugene Wamalwa, MP sought to know whether the Government had

requested for a statement from the Government of the UK on the protests and whether

the UK Government had forwarded a statement in relation to the same and, if so, the

contents therein.

The Minister responded by stating that since Kenya is a sovereign state it does not take

instructions from any external power nor accepts interference in its internal affairs,

more so, in the determination of its leadership. Fufther, the Minister informed the

House that the British Foreign Secretary met with His Excellency the President, the

Right Honorable Prime Minister, Minister of State for Provincial Administration and
Departmental Committee on Defence and Forergn Relations- Repot of the investigation into the aurfentjcity of Documents on
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Internal Security and the Minister for Foreign Afiairs. The meetings discussed range oi

issues including bilateral trade, Kenya's reform programme, the fofthcoming elections

and security issues including the Somalia situation. The Minister informed the House

that the British Foreign Secretary was also interested to know how Kenya was

progressing in overcoming the legary of the 2008 Post-Election Violence. The Minister

reiterated to the House the UK assurance of full support on the Kenya's reform path

and that although UK government supports the ongoing International Criminal Coutt

(ICC) process, he did not wish to delve into or comment on the individual cases. The

Minister further mentioned that the visit and the meetings held helped to cement the

cordial bilateral relationship between both governments.

While reacting to the Ministerial statement, the Hon. Charles Kilonzo, M.P and the Hon.

Aden Dualle, lY.P tabled two documents (Annex 2) alleging that the UK Government

was interfering with the case against some Kenyans in the ICC. This was despite the

assurance by the British Foreign Secretary that the UK Government was not in any way

interfering with the Kenyan cases in The Hague. The Hon, Charles Kilonzo, M.P claimed

that the documents reflected a conspiracy by the UK Government to interfere with the

Kenyan cases in the ICC

The document alleged that iCC intends to arrest suspects believed to have

masterminded the post election violence and further make indlctments on H.E the

Depaflmental Committee on Defence and Foreiqn Relattons- Repo( of the investigahon into the autrenbcrty of Documents on
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Presiderrt, Hon. Mwai Kibaki, CGH, MP The docutrent allegedly circulated by the British

Foreign Office and purportedly authored by luls. Chloe Hamborg on 27th January, 2012,

who was the then Head of Horn of Afrlca Strategy at the Foreign and Commonwealth

Office, hinted that a decision could have been reached to issue arrest warrants to the

Hon. Uhuru Kenyatta, M.P and the Hon. Wllliam Ruto, M.P and further diminish the

chance of the duo ascending to State House. The documents alleged further that the

British Government preferred the Prime Minister, the Hon. Raila Odinga, M.P to take

over the Presidency in the next general elections. The document allayed fears that

without proper constitutional reforms, the country could experience similar chaos

witnessed in200712008 and that in efFect could threaten the UK's bilateral and regional

interests.

1.3.2 Admissibility of the document
Before the documents were tabled, the Speaker had to determine their admissibility.

Upon determination, the Speaker ruled that the documents were admissible and were

finally tabled.

On the following sitting day, the debate as to whether the documents were authentic or

not ensued with some Members even calling for the severance of diplomatic relations

between Kenya and the UK. The Hon. Rachael Shebesh, M.P rose on a point of order

seeking to have the debate on the documents expunged from the record of the House'

Depar[nental Committee on Defence and Foreign Relations- Report of the investigabon into the authenticity of DoqJments on
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She made reference to Standing order no. 82 which requires that Members take

responsibility for their statements; the authenticity and implications of statements that

they bring to the House.

Further, the Hon. Rachel Shebesh, M.P stated that the documents had been dismissed

as forgery by three different institutions namely the Ministry of Foreign Affairs, the

National Security Intelligence Service and the Brltish Government through the British

High Commission in Nairobi and hence the debate thereof should have been expunged.

She requested the Speaker to direct that the documents be expunged from the records

of the House on the basis that they were not authentic and should not have been

admissible.

1.3,3 Speaker's ruling
In his directive, the Speaker noted that on the face value, the documents were

admissible since they were duly signed and seemed to indicate that they originate from

officia I sources.

Several Members raised concerns on the authenticity of the laid documents and claimed

they were forged and hence were not genuine. The admissibility of the documents was

therefore put into question and the Speaker was requested to determine their

authenticity.

According to the Speaker, the documents were admissible and therefore formed part of

the documents of the National Assembly. The Speaker could not however, determine

Departmental Committee on Defence and Forergn Relations- Report of the rnvestigation into the authentiqty of Documents on
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whether the documents've.e authentic or not. He explained that in his capacity as

Speaker, it was not possible to determine authenticity of forged documents.

Consequently, the matter was left to the Depaftmental Committee on Defence and

Foreign Relations to investigate and report its findings to the House. Members noted

that in the event that the documents will be established to be forgery, then action

should be taken against the people responsible.

1.3.4 Committee consideration on the matter
Before commencing the enquiry, the Committee noted that the allegations contained in

the documents were of grave concern since they touched on serious issues including

Kenya's sovereignty, the institutions of Presidency and the Prime Minister as well as the

outcome of the next general elections, and therefore the Committee had an immense

responsibility of authenticating the documents,

The Committee commenced the inquiry by deliberating on the modus operandi of

carrying out the investigation. The Committee resolved to exclude the Hon. Charles

Kilonzo, M.P from the proceedings of the inquiry since he was a Member of the

Committee and one of the documents was tabled by him. However, it was agreed that

he appears as a witness on the matter. The following witnesses were therefore

scheduled to appear before the Committee.

1) Cabinet Sub- Committee on ICC matters;

Departmental Commiftee on Defence and Foreign Relations- Report of the investigation into the authenticity of Documents on
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2) Minister for Foreign Affairs;

3) Director General of National Security lntelligence Service (NSIS);

4) The Police Commissioner;

5) Attorney General;

6) The Hon. Rachael Shebesh,lul.P, the Hon. Charles Kilonzo, M,P and the

Hon. Aden Dualle, M.P; and

7) Mr, Dennis ltumbi, Mr. Ken Wafula, Mr, Maina Kiai, Mr. John Githongo and

Mr. Ndung'u Wainaina.

When the Committee undertook the investigations, the following witnesses were

interrogated:-

(i) Cabinet Sub- Committee on ICC matters on Monday 26rh and 28rh

March,2012;

(ii) Hon. Rachael Shebesh,M.P on Monday 26th March, 2012;

(iii) Commissioner of Police on Tuesday 27th March and 10th April, 2012;

(iv) Minister for Foreign Affairs on Wednesday 28th March, 2012;

(v) Attorney General on 17th April, 2012

(vi) Minister for Justice, National Cohesion and Constitutional Affairs on
17th April, 2012

(vii) Mr. Dennis Itumbi on 12th April, 2012; and

(viii) Mr. Ken Wafula Chairman NGO Council on 4thluly, 2012.

Deparfmental Commiltee on Defence and Forergn Relatrons' Report of fie Investrgation rnto the auttrenticity of Documen6 on
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The Director General of NSIS, Major General Michael Gichangi, CBO, on all occasions,

declined to honor the invitations and/or summons citing various reasons/ explanations.

The explanations given on the various occasions did not satisfy the Committee. Further,

the Hon. Charles Kilonzo, M.P and the Hon. Aden Dualle, M.P did not appear before the

Committee citing parliamentary immunity provided by the National Assembly (Powers

and Privileges) Act Cap 6 Laws of Kenya.

1.4 Committee observations
From the meetings with the aforementioned witnesses, the Committee made the
following observations:-

Observations
1) The allegations raised in the documents are serious since they touch on

sensitive offices like the Presidency, the Prime Minister and the Speaker
of Parliament.

2) Officials and agencies of the Government of Kenya declined to take a
position on the authenticity or otherwise of the documents, citing inability
to conclude investigations.

3) Forensic investigations by the Kenya Police to ascertain the authenticity
of the documents required cooperation from the UK Government which
was declined.

4) The immunity guaranteed to diplomats through the Vienna Convention on
Diplomatic Relations (VCDR) hindered the process of investigation.

5) The British High Commission in Nairobi and other international agencies
declined to permit the Kenya Police to undertake investigations, citing
diplomatic protocols.

6) The Members of Parliament who tabled the documents declined to provide
evidence, citing parliamentary immunity provided by the National
Assembly (Powers and Privileges) Act Cap 6 Laws of Kenya.

7) The Committee noted that Kenya has had long standing cordial bilateral
relations with the UK Government, However, Kenya was not treated with
the respect commensurate with these cordial historical ties in the pursuit
of this matter.

Departmental Committee on Defence and Foreign Relations- Report of the investigabon into the authentjcity of DoclmenE on
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8) Given the sensitivity of the ICC and the electoral processes it would have
been fair for the UK Government to have cooperated to allow for
conclusive investigations.

After thorough investigations, interactions and extensive deliberations,
taking into account the immunities guaranteed to diplomats (through the
Vienna Convention on Diplomatic Relations) and Members of Parliament
(through the National Assembly (Powers & Privileges Act) cap 6 Laws of
Kenya), the Committee was unable to establish the authenticity or otherwise
of the documents as tabled.

1.6 RECOMMENDATION

1) While noting Kenya's remarkable reputation in nurturing cordial
relationship existing between Kenya and other friendly states, the
Committee recommends that Kenya must implement a policy of equal
treatment and non interference from other nations.

2) Since the documents touch on matters of immense national importance
and of significant public interest, the Government should pursue all
diplomatic channels to conclusively address the matter with the
concerned friendly nations.

Departrnental Committee on Defence and Foreign Relauons- Report of the investigation into the authenticjty of DocumenE on
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1.6 ficknowledgement
Mr. Speaker,

1.4.t I wish to express my appreciation to Members of the Comr'tittee who sacriflced

time from their families and constituents to undertake the investigation. The

Committee is grateful to the Speaker for enabling the Committee to undertake its

duty and to the office of the Clerk, for facilitating and providing technical support

during the investigation.

1.4.2 The Committee is grateful to the Ministry of Foreign AfFairs and in particular

Kenya's Embassies in New York, Washington DC, Netherlands, Belgium and the

United Kingdom for facilitating the visit.

1.4.3 The decisions of the Committee on this report were arrived at after extensive

deliberations and were unanimous.

1.4.4 it is my pleasant duty and privilege, on behalf of the Departmental Committee

on Defence and Foreign Relations to table this report and commend it to the
House for adoption pursuant to provisions of the National Assembly Standing

Order 181.

Signed

THE HON. ADAN W. KEYNAN, MP

CHAIRPERSON,

DEPARTMENTAL COMMITTEE ON DEFENCE AND FOREIGN RELATIONS

Date t5
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PART 1: LOCAL INVESTIGATIONS

2,1 MEETING WITH THE MINISTRY OF FOREIGN AFFAIRS

Noting that the allegations raised in the document touched on the very existence of

the bilateral relations between Kenya and the United Kingdom and on the principle of

non interference premised on the rules governing diplomatic relations (as contained in

the Vienna Convention on Diplomatic Relations), the Committee sought to get the

views of the Minister of Foreign AFfairs on the authenticity of the documents. On 13:h

March, 2012, since the Hon. Rachel Shebesh, MP had alleged that the Ministry of

Foreign Affairs had dismissed the documents as forgery/ the Committee sought to

know the basis for which they regarded the documents as unauthentic.

The Minister for Foreign Affairs, the Hon. (Prof.) Sam Ongeri, E.G.H, M.P accompanied

by senior officlals from the l"linistry appeared before the Committee on 1lth April, 2012

and informed the Committee that he had received a note verbale no. L99l12 dated 9th

March 2012 from the British High Commissioner stating that the documents were not

genuine. The note verbale read, in part as follows:-

"The Policy of Her Majesty Government is not to comment on leaked

documents, however, having seen copies of the document in question, we

would like to assure the Ministry of Foreign Affairs that these are not

genuine. Evidence of this include both misleading and implausible content

and a plethora of spelling and grammatical mistakes"

Departmental Crmmittee on Defence and Foreign Relations- Re@rt of the investigaton anto the authenticiry of DocumenE on
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The Minister informed the Committee that its 'elations with other fc:eign Governments

are guided by the principles of the Vienna Convention on Diplomatic Relations (VCDR)

and the Vienna Convention on Consular Relations (VCCR), Further, Article 29 of the of

VCDR provides for the immunity of the diplomats and therefore the foreign

Governments were not obliged to provide any information as regards to the tabled

documents.

2.2 MEETING WITH THE CABINET SUBCOMMITTEE ON ICC

The Cabinet Sub-Committee on ICC matters has a membershlp drawn from both sides

of the coalition government and include: - the late Hon (Prof). George Saitoti, E.G.H,

M.P, the Hon. Mutula Kilonzo, E.G.H, M.P ( later replaced by the Hon. Eugene

Wamalwa, M.P following a cabinet reshuffle) the Hon. Moses Wetangula, E.G.H, M.P (

later replaced by the Hon. (Prof.) Sam Ongeri, E.G.H, M.P following a cabinet

reshuffle),the Hon. James Orengo, E.G.H, M.P, the Hon. Otieno Kajwang', E.G.H, I'4.P,

the Hon. Amason Kingi, , E.G.H, M.P and the Attorney General as the legal advisor.

The Cabinet Sub-Committee on ICC matters appeared hvice (2) before the Committee

on 26th March and 28th March, 2012.The Members who were present during the

meetings include:-The late Hon (Prof.) George Saitoti (Chair Person), E.G.H, M.P, the

Hon. (Prof.) Sam Ongeri, E.G.H, lvl.P , the Hon. Otieno Kajwang', E.G.H, M.P and the

Depaftmental Committee on Defence and Foreign Relations- Report of the investigation into the authentrcily of Documents on
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Hon. Amason Kingi, E.G.H, M.P. The other Mentbers of the Sub Committee tryho didn I

attend sent their apologies.

In his submission, the Chairperson of the Cabinet Sub-committee on ICC matters stated

the following:

i)

lt )

The Cabinet Sub-committee on ICC matters is mandated to be the Liaiso;'r organ

between the Kenya Government and the lCC;

The Cabinet Sub-committee as an entity cannot be mandated to investigate the

documents. However, whenever need arises, the Cabinet Sub-committee relies

on respective government departments to provide relevant necessary

information. In this case, the police depatment responsible for carrying out

thorough investigations was expected to do so and provide the results of the

investigations to the Cabinet Sub-committee.

The Attorney General provides legal advice to the Committee.

The ICC has so far not raised any concerns both to the Government or the Sub

Committee pertaining to the matter under investigation.

The Sub Committee on ICC matters had organized a meetlng to discuss the

allegations in the documents tabled in the House but due to lack of quorum, the

meeting did not take place.

The Cabinet Sub-committee on ICC matters was not in a position to comment

on the authenticity of the documents as the matter squarely lies with the

investigative agencies of the Government who possess the investigative capacity.

The report of the police investigations presented to the Committee by the police

Commissioner had also been forwarded to the Cabinet Subcommittee and forms

the basis of its presentation to the Committee; and that it had no additional

information.

iii)

iv)

v)

vi)

vii)

Departmental Committee on Defence and Forergn Relatrons' Report of the rnvestigatron into the authenhcrty of Documents on

allegations against Unried Kingdom relatinq to lnternatronal Crimrnal Court (]CC), laid in the House On 8th March. 2012

PAGE - 17 "

i



viii) The Chairperson of the Caeinet Subcommittee said that it was very difficult ro

ascertain the authenticity of the documents owing to the parllamentary

immunities accorded to the two Members of Parliament (by law) who tabled t|e

documents and the diplomatic immunities accorded to Foreign diplomats. He

further requested the Committee to allow the Investigative agencies to continue

with further investigations;

Committee observations and concerns

a) The Committee interrogated the justification of the existence of the

Cabinet Sub-Commiftee on ICC matters and wondered what informed

the Cabinet to constitute such Sub-Committee whose mandate appears

to duplicate roles of other departments of Government.

b) The Committee was concerned that the Cabinet Subcommittee seemed

to treat the matter so casually. It was the view of the Committee that

the Cabinet Subcommittee ought to have accorded priority to the issue

since it was so sensitive and serious and touches on: -

a, Our Foreign policy;

b. Our National security;

c. Our Sovereignty;

d. The institution of the presidency;

e. Outcome ofthe next general elections; among others.

c) In addition, the Committee noted that if the Cabinet Subcommiftee

was such a serious organ, then it ought to have formally written to ICC

to get the views of the ICC. The Committee urged for the need to

address the issues comprehensively by the Government.
Departmentai Commrttee on DeFence and Forergn Relatrons- Repcrt of the investigatron Lnto the authentroir" of Documents on
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d) The Committee noted that the UK is reported l:o be the biggest

financial supporter of ICC operations and the possibility that the UK

may manipulate the ICC process could not be ruled out with absolute

certainty,

2,3 MEETING WITH THE MINISTER FOR JUSTICE, NATIONAL COHESION
AND CONSTITUTIONAL AFFAIRS

The Minister for Justice, National Cohesion and Constitutional Affairs appeared before

the Committee on 17h April, 2012 The Minister was expected to shed light on the

authenticity of the documents tabled in the House since they touched on ICC matters

which lie in the domain of the Ministry of Justice, National Cohesion and Constitutional

Affairs.

In his response, the Minister reiterated the position taken by the Members of the

Cabinet Sub Committee, stating that the Ministry did not have the investigative capacity

and hence the matter was left to the Police and Criminal Investigations department. He

futher stated that it was the responsibility of all Kenyans in general to choose their way

of engagement with the ICC. This includes opting for withdrawal from the membership

of the ICC.

The Minister was requested to consult with the Attorney General in order to formally get

the assurances from ICC on the paftiality of the ICC process as alleged in the

documents tabled in the House.
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2.4 MEETING WII i.i THE COMMISSIONER OF POI ICE

The Police Commissioner, Mr. Mathew Iteere appeared before the Committee on two

lccasions i.e. on 27th M rrch, 2012 and 10b April,2012, to shed light on the authr:nticity

cf the documents tabled on the floor of the House On 8s March, 2012. The Police

Commissioner was accompanied by the Director of CID, Mr. Ndegwa Muhoho.

The Committee was informed as follows:

i) The Commissioner commenced investigations on the authenticity of the two sets

of documents regarding allegations against the United Kingdom (UK) relating to

International Criminal Court (ICC);

ii) The Office of the Director, CID could not as a matter of protocol engage directly

with the foreign mission and therefore wrote to the Ministry of Foreign Affairs

asking to be facilitated to interview the offlcials of the British High Commission

about the documents;

iii) Further, the Director, CID held a meeting with the Ambassador in Charge of

Europe Missions at the Ministry of Foreign Affairs who gave a copy of the a note

verbale No. 199/12 dated 9th March 2012;

iv) The note verbale had reiterated the policy of Her Majesty's Government on their

intention not to comment on leaked documents. The note verbale further

indicated that the documents were not genuine and they had a plethora of

spellings and grammatical mistakes, The contents of the documents were also

said to be misleading and implausible;

v) The Commissioner of Police further requested the Ministry of Foreign Affairs to

assist them in obtaining the following information from the British High

Com mission:
)epa,-trnental Committee on Defence and Foreign Relations- Report of the rnvestigatjon into the authentrcity of Documents on
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a. Clariflcation of whether the persons alleged tc have signed the documents

are known to the Government of the United Kingdom;

b. If so, assistance in obtaining the contacts of the said persons; and

c. Within the framework of the 1961 Vienna Convention on Diplomatic

Relations, to have an audience with an appropriate oFflcer at the High

Commissioner to assist in investigations.

vi) The Ministry of Foreign Affairs fonvarded the request by the Commissioner of

Police to the British High Commission. Subsequently, the British High

Commission responded that since the documents are not genuine, they did not

wish to make further comments beyond what they had stated earlier in their

Note Verbale No. 199i 12 dated 9th March 2012 and the statement made by the

UK Mlnister for Africa, united Nations and Overseas Territories during his visit to

Kenya;

vii)The Office of the Commissioner of Police further interrogated the documents and

particularly telephone Line No.2020-70083597. The inquiries from Telkom Kenya

established that the subject number does not belong to Telkom Orange since all

the numbers have a maximum of seven (7) digits while the purported telephone

line had eight (B) digits and was not licensed by the Communication Commission

of Kenya;

viii) The alleged author of one set of the documents dated 6th February, 2012, Mr

Edward Inglet was Kenya's Desk Officer but was transferred eight months ago;

ix) The Director of Criminal Investigations, however was not able to interview the

Members of Parliament due to the Parliamentary immunity enjoyed by them

through the National Assembly (Powers and Privileges) Act;
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