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INTERIM INDEPENDENT BOUNDARIES REVIEW COMMISSION (IIBRC)

27" November, 2010

His Excellency Hon. Mwai Kibaki, C.G.H., M.P,

President of the Republic of Kenya and
Commander-in-Chief of the Armed Forces

Harambee House
NAIROBIL

The Rt. Hon. Raila Amolo Odinga, E.G.H., M.P.
Prime Minister of the Republic of Kenya

BP & Shell House
NAIROBI.

The Hon. Kenneth Marende, E.G.H., M.P.
Speaker of the National Assembly
Parliament Building

NAIROBI

REPORT OF THE INTERIM INDEPENDENT BOUNDARIES REVIEW COMMISSION

Your Excellency, you appointed us vide Gazette Notice No. 4796 on i May, 2009 in exercise
of the powers conferred by Section 41B (2) of the former Constitution to undertake the functions
of the Interim Independent Boundaries Review Commission as provided for under Section 41C
of the former Constitution. Under the Section, the functions of the Commission included:

(a) Making recommendations to Parliament on the delimitation of constituencies and local
authority electoral units and the optimal number of constituencies on the basis of equality
of votes;

(b) Making recommendations to Parliament on administrative boundaries, including the
fixing, reviewing and variation of boundaries of districts and other units; and

(c)  The performance of such other functions as may be prescribed by Parliament.




Following the promulgation of the Constitution of Kenya on 27% August, 2010, Section 27 of the
Sixth Schedule of the Constitution stated that the Commussion continues to function as
constituted under the former Consutution and 1 terms of Sections 41B and 41C of the former
Coostiution. However:

(2)
(b)

()
(d)

(e)

It shall not determine the boundaries of the counties established under the Constitution,

It shall determine the boundaries of constituencies and wards using the critera mentioned
n the Constitution,

Members of the Commussion shall be subject to Chapter seven of the Constitution,

The requirement 1 Article 89 (2) that a review of constituency and ward boundaries shall
be completed at least twelve months before a general election shall not appiy to the
review of boundaries preceding the first elections under the Constitution,

The Commussion shall ensure that the first review of constituencies undertaken m terms
of the Constitution shall not result mn the loss of a constituency existing on the effective
date

We have carmed out the task to the best of our abilities and 1n accordance with our Constitutional
mandate. Our report indicates the various 1ssues we considered as we performed the functions of
the Comrussion and the decisions we made

We now have the honour to submit our report 1n accordance with our Constitutional mandate.

We take this opportumity to thank you and the people of Kenya for the trust and confidence you
bestowed on us

Yours faithfully,

e |

Mrs. Jedidah Ntoyai
Member
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Mr. Mwenda Makathimo
Member

Mr. Joseph Kaguthi, EBS

; Member
: Dr. John Nkinyangi
| Member
!
Member
Eng. Abdullahi Sharawe, CBS, EBS
i Member
!
{
i Mrs. Rozaah Akinyi Buyu

Member
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Executive Summary

The Interim Independent Boundanes Review Commussion (1IBRC) was estabhished under the
Constitution of Kenya (Amendment Act) No. 10 of 2008 as one of the Agenda 4 reform
nstruments created as part of Government’s commitment to implementing electoral reforms The
reforms were to restore public confidence in the electoral process and to enhance democratic
governance in Kenya. Agenda 4 acknowledges that poverty, inequitable distribution of resources
and perceptions of historical mjustices and exclusion of segments of the Kenyan society as major
challenges In addressing these challenges, the principal focus was reconciliation and national
cohesion among Kenyans.

The Mandate of the Commussion under Section 41 C of the former Constitution included.

(a) Making recommendations to Parliament on the delimutation of constituencies and local
authonty electoral units and the optimal number of constituencies on the basis of equality
of votes;

(b) Making recommendations to Parliament on admunistrative boundanes, including the
fixing, reviewing and variation of boundaries of districts and other units; and

(c)  The performance of such other functions as may be prescribed by Parliament.

Following the promulgation of the Constitution of Kenya on 27" August, 2010, Section 27 of the

Sixth Schedule of the Constitution stated that the Commission continues to function as

constituted under the former Constitution and in terms of Sections 41B and 41C of the former

Constitution but:

(a) It shall not determine the boundaries of the counties established under the Constitution;

(b) 1t shall determine the boundares of constituencies and wards using the criteria mentioned
in the Constitution;

(¢)  Members of the Commission shall be subject to Chapter seven of the Constitution;

(d)  The requirement in Article 89 (2) that a review of constituency and ward boundaries shall
be completed at least twelve months before a general election shall not apply to the
review of boundaries preceding the first elections under the Constitution;

(¢) The Commission shall ensure that the first review of constituencies undertaken in terms
of the Constitution shall not result in the loss of a constituency existing on the effective
date

The Commussion’s underlying task was to correct historical injustices and gerrymandering of the
past in the electoral process which highly contributed to the 2007 chaos as singled out by (IREC)
Independent Review Commission on the General Elections held in Kenya on 27th December,
2007 (Knegler Report). The Kriegler Report concluded that there existed gross disparities in the
voting populations and gross disparity in sizes of Kenya’s constituencies

Vili




The Commission undertock the dehmitation of electoral boundaries and recommendations on
focal authonty electoral units and administrative boundaries, including fixing, reviewing and
variation of boundanies of districts and other units through an extensive and meticulous process.

Following an intense orientation and induction programme including a joint retreat with the
Interim Independent Electoral Commission (IIEC), the IIBRC embarked on the formulation of a
concept paper, methodology and work plan to guide its operations.

The Commission then undertook an extensive exercise of public outreach to inform and initiate
participation of the public in the delimitation exercise. The public was then informed and invited
to attend public hearings and make submissions to the Commission.

The Commussion then embarked on an extensive exercise of key stakeholder consultations,
provincial visits and countrywide public hearings, during which community leaders, opinion
shapers, organizations and Kenyans gave views and concerns on community interest, insights,
perceptions, opimons and submissions on electoral boundaries, local authonity electoral areas and
districts and other administrative units. A wide range of individuals and organizations were
engaged to provide information on the issues, concerns and interests in the delimitation of
electoral boundaries, local authority electoral areas and administrative boundaries

Concurrently, an extensive and rigorous information and data collection exercise on all the
constitutional parameters was done. A review of international best practices in boundary
delimitation and past Kenyan boundary reviews was also done.

A methodology for synthesizing of data relating to the population quota, geographical features
and urban centres, community of interest, historical, economic and cultural ties and means of
communication, was employed.

Broad analysis and modelling of scenarios to guide decision making was done using advanced
statistical analysis for both qualitative and quantitative data modelled on a robust Geographical
Information System (GIS) and the 2009 Census Enumerations. The Commission then proceeded
to make 1ts delimitations and recommendations.

The Commission has come up with the names and boundaries of the two hundred and ninety
(290) constituencies. This report details the mandate of the Commission, the process and
methodology used to determine the delimitations, recommendations and conclusions of the
IIBRC.




1.0 Chapter One: Introduction

1.1 Aftermath of the General Elections of 2007

1. Following the 2007 general elections, a political crisis was triggered in Kenya which
brought to the surface deep-seated and long standing divisions within the Kenyan
society. It was considered that if left unaddressed, these divisions threatened the very
existence of Kenya as a unified country. Consequently, Kenyans looked upon their
leaders to ensure that their country would not disintegrate and get Jost.!

2. Thus, on 28" February, 2008 His Excellency President Mwai Kibaki for
Government/Party of National Unity and Hon. Raila Odinga for Orange Democratic
Movement acting together for Kenya signed the Agreement on the Principles of
Partnership of the Coalition Government. This Agreement was witnessed by His
Excellency President Jakaya Kikwete, President of the United Republic of Tanzania
and Chairman of the African Union, and, His Excellency Kofi Annan, Chairman of the
Panel of Eminent African Personalities.”

Under the Agreement and the Principles of Partnership of the Coalition Government,
the Kenyan leaders committed themselves to create an environment conducive to
partnership, mutual trust and confidence through constant consultations and
willingness to compromise. In particular the Agreement was about seeking to enable
Kenya’s political leaders to look beyond partisan considerations with a view to
promoting the greater interests of the nation as a whole. It provided for the means to
implement a coherent and far reaching reform agenda to address the fundamental root
causes of recurrent conflict and to create a better, more secure and more prosperous

Kenya for all.
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1.1.1 Statement of Principles on Long-term Issues and Solutions

4. Towards addressing the deep-seated and long-standing divisions within the Kenyan
society and under the Kenya National Dialogue and Reconciliation mediated by His
Excellency Kofi Annan, the Chairman of the Panel of Eminent African Personalities,
the Statement of Principles on Long-term Issues and Solutions was signed by Kenyan
leaders on 23 May, 2008. This statement recognized the need for an agreed
framework for moving forward in addressing the long-term issues and in particular, the
leaders agreed:

(a) to be committed to the completion of the comprehensive Constitutional review
process within twelve months as per the agreement of 4™ March, 2008;

'See page 11 of the National Accord and Reconciliation Acts No. 4 of 20* March, 2008
2 See the Schedule to the National Accord and Reconciliation Acts No. 4 of 20" March, 2008
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(b)  to ensure sustamable beace in the country through poverty eradication and
equitable development. It was recogmzed that the issue of inequality
manifested along income, regional and gender lines reman key challenges and

long-term strategies to fight poverty;

(¢)  that consolidation of national cohesion and unity is a Cross-cutiing task that wij]
require the efforts of alj parties, ministries, civi society and all Kenyans;

(d)  to ensuring that aj| citizens especially the youth have the opportunity to be
gainfully employed which was crucial for the nation’s economic growth,
prosperity and socjal stability, as well as, vital for enabling each individual to
develop their ful) potential and to live in dignity,

(e) to recognize that the issue of land has been 2 Source of economic, social,
political and environmental problems in Kenya for many years. Thus, need was
found for establishing the factors responsible for conflicts over land and 1o
formulate and implement short, medium and long-term recommendations on
this issue; and

(f)  that transparency and accountability in the affairs of the Government and the
fight against impunity and corruption are essential 1f the country is to make

~ progress n addressing all the long-term divisions within the Kenyan society

5. As part of addressing the long-term 1ssues towards achieving a prosperous Kenya for
all, the Coalition Government committed itself to the Kenya Vision 2030. Under the

system was to be transformed across six strategic areas namely, rule of law; electoral
and poltical processes; democracy and improved public service delivery; transparency
f and accountability; public administration reforms; and secunty, peace building and
j‘ conflict management.* )
|

| 6 Under electoral and political processes, the Kenya Vision 2030 seeks to cultivate
genuinely competitive and issue-based politics whose strategic themes include

: * See the Statement of Principles on long-term issues and solutions
* Refer to the Political Pillar under Kenya Vision 2030.
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On the other hand, under democracy and public service delivery the Kenya Vision
2030 aims to create a people-centred and politically-engaged open society. The
strategies involve:
(a)  pursuing reforms necessary to devolve power and to move budgetary resources
and responsibility to local governance institutions;
(b)  encouraging formal and informal civic education and action programmes; and
(c) promoting open engagement between government and civil society including
free flow of information.

1.1.2  Report of the Independent Review Commission on the General Elections held in Kenya

on 27th December, 2007 (Kriegler Report)

Within the framework of the National Accord and Reconciliation and this environment
of national reformation, the Independent Review Commission on the General Elections
held in Kenya on 27" December, 2007 was appointed by His Excellency the President
under the Commissions of Inquiry Act on 13" March, 2008.>The appointment of that
Commission followed the agreement under the Agenda Item Three on how to resolve
the political crisis as mediated by His Excellency Kofi Annan and the Panel of Eminent
African Personalities as signed on 14" February, 2008. Under the agreement the
Kenyan leaders on both sides of the political divide of the Orange Democratic
Movement and the Party of National Unity agreed to establish an Independent Review
Committee whose members would comprise both foreigners and Kenyans and whose
mandate would be to investigate all aspects of the 2007 Presidential Election and
would make findings and recommendations to improve the electoral process. The
findings would be factored into the comprehensive electoral reforms that were

envisaged.

That Commission was headed by Judge Johann Kriegler from South Africa and its
terms of reference were to inquire into all the aspects of the General Election held in
Kenya on 27" December, 2007 with particular emphasis on the Presidential Election.
Its terms of reference were to: ,

(a) analyze the constitutional and legal framework to establish the bases for the
conduct of the 2007 elections and to identify any weaknesses or inconsistencies
in the electoral legislation;

(b)  examine the organizational structure, composition, and management systems of
the then Electoral Commission of Kenya (ECK) to assess its independence,
capacity and functioning during the preparation and conduct of the 2007
elections;

5 See Gazette Notice No. 1982 of 14™ March, 2008.
3.
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(c)  examine the public participation in the 2007 electoral process and the electoral
environment, including the roles and conduct of the political parties, media,
ctvil society and observers;

(d) investigate the organization and conduct of the 2007 electoral operations
including. civic and voter education; tramning; voter registration, logistics and
security, polling and counting, vote tabulation and results processing and
dispute resolution;

(e)  investigate the vote counting and tallying for the entire election with special
attention to the Presidential Elections order 1o assess the integrity of the
results and make recommendations for Improvements, adjustments or overhaul]
of the system,

(f)  assess the functional efficiency of the ECK and its capacity to discharge its
mandate;

(g)  make areport of its findings and recommend:

1. electoral reforms including constitutional, legislative, operational and
mstitutional aspects as well as on accountability mechanisms for the then
Electoral Commussion of Kenya Commissioners and staff pertaining to
electoral malpractices so as to improve future electoral processes: and

1. such other necessary legal or administrative measures.©

On the delimitation of electoral boundaries in Kenya, the Kriegler Report concluded
that there existed gross dispanties in the voting populations of Kenya’s constituencies
This state of affairs breached the fundamental equality principle of democracy which
was clearly articulated and enshrined in Section 42 (3) of the then Constitution of
Kenya, namely one person, one vote. This long-standing discrimination i itself
impaired the integrity of the electoral process, mainly, but not only, in relation to
Parhamentary elections.’

On delays in election results, the Kriegler Report concluded that the gross disparity in
constituency sizes also contributed to defects and delays in tallying, recording,
transcribing and transmitting results in the large constituencies. These defects and
delays also contributed materially to the explosive political climate, which then build
up as the country awaited the transmission and announcement of results.?

On law enforcement and dispute resolution, the Kriegler Report concluded that the
system of electoral law and enforcement and dispute resolution are conceptually

® Refer to Gazette Notice No 1983 of 14 March, 2008
” See page 8 of the Kriegler Report
* Refer to citation m note 7.
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defective and were executed poorly if at all by the then ECK and the ordinary law
enforcement agencies of the Government.’

The Kriegler Report also made the following pertinent conclusions:

(a)

(b)

(©

(d)

there was no effective communication between the ECK and political parties,
observers, the media or the public, particularly regarding the national tally
centre, the lack of transparency resulting in misconceptions, Suspicion, rumour
and anger;

the manner of appointment of the ECK Commissioners and the structure,
composition and management system of the ECK were matenally defective
resultng 1n such a serious loss of independence, capacity and functional
efficiency as to warrant replacing or at |east radically transforming it.

although Kenya had a legal framewocrk for the conduct of elections, matenal
defects in the framework combined with a culture of lawlessness at election
time brought into question the capacity of the law to provide a sufficient
framework for political competition, and

the culture of electoral lawlessness had developed over many years and cannot
be reversed without a concerted, non-partisan commitment to electoral integrity
on the part of political leaders and which commitment will need to be sustamed
and monitored over time.'°

The Kriegler Report further concluded, “Elections must ultimately be a nation building
exercise, rather than a divisive one. Since elections provide a means by which political
power can change hands peacefully, they need to be managed in such a way as to
deliver not only an arena for peaceful political contest but also to ensure general
acceptance of outcomes and stability for other nation-building activities !

On the basis of its conclusions, the Kriegler Report made the following key
recommendations concerning the delimitation of constituencies in Kenya

(a)

that the basic principle for the delimitation of constituencies should be the
equality of the vote and the maximum departure from that pninciple should be
clearly defined in the law (equality of the voting strength should be aimed at in
all cases, although in rare specially justified circumstances a 5 to 20% deviation
range could be accepted). Criteria such as density of population, population
trends, means of communication, geographical features and commumity of
interests should be retained but they should interfere minimally with the basic
principle of equality of voting strength;

? See page 10 of the Kniegler Report
'° Refer to citation 1n note 9
"' Page 32 of the Knegler Report
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