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1.0 INTRODUCTION

The East African Legislative Assembly (EALA) is one of the Organs of the East African
Community (EAC) established under Article 9 of the Treaty. The Treaty bestows upon the
Assembly three cardinal functions: legislation, oversight and representation. In particular,
the Assembly largely exercises the oversight function through its Committees. Currently,
the Committee on Communication, Trade and Investment is one of the 6 Standing
Committees of the Assembly. Annex 5 (c) of the Rules of Procedure of the Assembly
provides for the specific functions of the Committee on Communication, Trade and
Investment as follows:

1. The main functions of this Committee are broadly to receive reports on the status
of implementation of the provisions of the Treaty falling within their mandate;
complaints of non-compliance in facilitating the achievement of the
objectives/goals of the Treaty: oversight of work and activities of the Sectoral
Committee of the EAC and Organs charged with implementation of provisions in
this realm.

2. The broad functions in 1 above shall hinge on the following provisions of the
Treaty, but not limited to them, these are-

a) Chapter Eleven-Co-operation in Trade, Liberalization and Development;

b) Chapter Twelve-Co-operation in Investment, and Industrial Development;

c) Chapter Thirteen-Co-operation in Standardization, Quality Assurance, Metrology
and Testing;

d) Chapter Fourteen-Monetary and Financial Co-operation;

e) Chapter Fifteen-Co-operation in Infrastructure and Services;

f) Chapter Twenty Five-The Private Sector and Civil Society;

g) Chapter Twenty Six-Relations with other Regional and International Organization
and Development Partners.

In light of the above, the main function of the Committee on Communication, Trade and
Investment is to receive reports on the status of implementation of the provisions of the
EAC Treaty falling within its mandate, complaints of non-compliance in facilitating the
achievement of the objectives of the EAC as enshrined in the Treaty.

In the exercise of its oversight mandate, the Committee on Communication, Trade and
Investment held meetings and interacted with stakeholders in all the Partner States
from 2nd — 4t September, 2019 to assess the status of ratification of the amended



Article 24(2)(a) of the Protocol on the Establishment of East African Community
Customs Union to provide for establishment of the Trade Remedies Committee.

2.0 OBJECTIVES OF THE OVERSIGHT ACTIVITY

The principal objective of the oversight activity was to assess the status of ratification
of the amended Article 24(2)(a) and the implication of the delayed establishment of
the Trade Remedies Committee. It was expected that, during this assignment the
Committee would be able to assess the progress made by the Partner States in the
ratification of the above Article of the Customs Union Protocol by, among others:

a) appreciating the procedure of ratification of international laws/instruments
in each of the Partner States;

b) understanding the reasons for the delayed ratification and challenges, if any,
encountered by the Partner States in the ratification of the said provision of
the Protocol; and

c) examining the implication of the delayed ratification on the implementation
of the EAC Elimination of Non-Tariff Barriers Act, 2017.

3.0 METHODOLGY
During the oversight activity, the Committee:

i) held meetings with officials from the Ministries responsible for EAC Affairs, the
Ministries of Trade, the Ministries of Foreign Affairs, Offices of the Attorneys
General and Members of Parliament on the Committees on Trade;

i) interacted with officers from the EAC Secretariat from the Directorate of Trade;

iii) consulted with and got the views of the East African Business Council on this
subject matter; and

iv) prepared a report on the above subject matter for consideration by the
Assembly.

4.0 BACKGROUND INFORMATION

4.1 The Customs Union Protocol
The Protocol on the Establishment of the East African Customs Union was signed in

December 2004 and its implementation by the three founding EAC Partner States (The
Republic of Kenya, the Republic of Uganda and the United Republic of Tanzania)
commenced on 15t January 2005. The Republics of Burundi and Rwanda joined the EAC
in July 2007 while the Republic of South Sudan became a Member of the EAC in
November, 2016.



As a key pillar and first stage of EAC integration process the Customs Union has key
features which include: Trade Facilitation, Common External Tariff (CET), Elimination
of Internal Tariffs Program, Mechanism for identifying and monitoring removal of NTBs,
Rules of Origin, National Treatment, Anti-Dumping Measures, Subsidies and
Countervailing Measures, Safeguard Measures, Dispute Settlement Mechanism, Export
Promotion Schemes and the EAC Customs Management Act, 2004.

4.2 The Trade Remedies Committee

Article 24 of the Protocol on the Establishment of the East African Customs Union
provides for the establishment of the East African Community Committee on Trade
Remedies. Precisely, Article 24(1) provides for the mandate of the Committee as
thus:

"For purposes of this Protocol, there is hereby established an East African Community Committee

on Trade Remedies (hereinafter referred to as “the Committee” to handle any matters pertaining

to:

a) Rules of origin provided for under the East African Community Customs Union (Rules of

Origin) Rules,

b) Anti — dumping measures provided for under the East African Community Customs Union

(Anti-Dumping Measures) Regulations.

c) Subsides and countervailing measures provided for under the East African Community

Customs Union (subsides and Countervailing Measures) Regulations

d) Safeguard measures provided for under the East African Community Customs Union

(safeguard Measures)

e) Dispute settlement provided for under the East African Community Customs Union (Dispute
Settlement Mechanism) Regulations,

f) Any other matter referred to the Committee by Counci

|II

4.3 Composition and Membership of the Committee
Article 24(2) of the Customs Union Provides for the composition and membership of the EAC

Committee on Trade remedies follows:

Article 24 (2) (a) The Committee shall be composed of nine members, qualified and
competent in matters of Trade, Customs and law.
(b) Each Partner State shall nominate three members to the Committee.



4.4
Article 24(4) of the Protocol provides that the functions of the Committee shall be as follows:

4.5

a)

b)

)

d)

Functions of the Committee

Initiate, through the investigating authorities of the Partner States, investigation on disputes
under the regulations in paragraph 1 of the Article;

Make affirmative or negative determinations on investigation arising from sub-paragraph
(@) of this paragraph;

Recommend provisional measure to prevent injury to a domestic industry where
preliminary affirmative determination has been made under any matter in paragraph 1 of
the Article;

Undertake consultation with Partner States and other countries on matters before it;
Report to the council on all determinations in relations to matters that are submitted to it
and decision made by it;

Provide advisory opinion to the Partner States in relation to matters under paragraph 1 of
the Article;

Review annually the implementation and operations of the matters in paragraph 1 of the
Article;

Issue public notices under the matters in paragraph 1 of this Article;

Facilitate consultations by Partner States and parties to the dispute before it, to ensure
timely fulfilment of all requirements by parties to the dispute and provide advice as may be
appropriate;

Administer and manage the dispute settlement mechanism; and

Undertake any functions that may be assigned to it by any regulation under the Protocol
or by the Council.

Amendment of Article 24(2)(a) of the Protocol

At its 10t Ordinary Meeting held on 29" April 2009, the EAC Summit of Heads of State
approved the amendment of Article 24 (2)(a) of the Protocol on the Establishment of
East African Community Customs Union. The amendment removed the word “nine”
from paragraph 2(a) of that Article The effect of this amendment was/is that the
membership of the Committee became open ended. The text of the amendment was
as follows:

"The Committee shall be composed of members, qualified and

competent in matters of trade, customs and law”



5.0 FINDINGS
While undertaking this oversight activity, the Committee made the following findings:

5, 1 Efforts made by the relevant EAC Organs

vi.

Vii.

In a letter dated 18t January 2013, the then Director General, Customs and
Trade, Mr. Peter N. Kiguta(acting on behalf of the Secretary General) wrote to
the Partner States requesting them to nominate members to the EAC Committee
on Trade Remedies(Annex 1).

Between March-July 2013, all the five Partners States (the Republic of Burundi,
the Republic of Kenya, the Republic of Rwanda, the Republic of Uganda and the
United Republic of Tanzania) submitted the names of Persons to Constitute the
EAC Committee on Trade Remedies (Annex 2).

At its Meeting held from 27" October to 1t November 2014, the Sectoral Council
of Legal and Judicial Affairs, while considering the operationalization of the EAC
Trade Remedies Committee, noted that the Partner States were yet to ratify the
amendment of Article 24 (2)(a) of the Protocol.

In the same meeting above, the Sectoral Council underscored the need for the
Partner States to expedite the ratification process and to deposit the instruments
of ratification by 28" February 2015, to enable the operationalization of the
Trade Remedies Committee.

In his letter dated 10t November 2014, the then Deputy Secretary General
(Political Federation), Mr. Charles Njoroge transmitted to Partner States the
approved amended Article 24 (2)(a) of the Protocol on the Establishment of the
East African Community Customs Union(Annex 3).

At its sitting of 27t February 2016, convened in Arusha, Tanzania, the Sectoral
Council of Trade, Industry, Finance and Investment, among others, directed
Partner States to deposit with the Secretary General instruments of ratification
of the amended Article 24(2)(a) of the Protocol on the Establishment of the East
African Customs Union by 15% August 2016.

While acting on behalf of the Secretary General, in his letter dated 234 August
2017, the Director General, Customs and Trade, Mr. Kenneth Bagamuhunda
reminded all the Partner States about the above directive of the Sectoral Council
of Trade, Industry, Finance and Investment and the need to deposit instruments
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viii.

of ratification of the amended Article 24(2)(a) of the Protocol on the
Establishment of the East African Customs Union by 30" October 2017
(Annex 4).

In the report of the Committee on Communication, Trade and Investment titled,
“The Status of Implementation of the Single Customs Territory in the EAC
Partner States” that was debated and adopted by the House in February 2019,
on page 30 the House urged the Council of Ministers to expedite the
establishment of the Trade Remedies Committee. The same report was
transmitted to Partner States for action.

5.2 Indifference by Partner States

During the Committee’s interaction with stakeholders, all officials representing the
Ministries responsible for EAC Affairs in the Republics of Burundi, Kenya, Rwanda,
Uganda and the United Republic of Tanzania confirmed receipt of the letters from
the Secretary General urging Partner States to expedite the process of ratification
of Article 24(2)(a) of the Customs Union and deposit the instruments of ratification.

In the Republic of South Sudan, the officials representing the Ministry responsible
for EAC Affairs neither confirmed nor denied receipt of the said letters from the
Office of the Secretary General on this subject matter. The only explanation they
gave was that the Ministry had internal administrative challenges in the year 2017
when the Director General, Customs and Trade wrote to them on the same subject
matter.

While the Partner States confirmed receipt of the various letters requesting them
to expedite the process of ratification, no action had been taken at the time of
carrying out this activity, with the exception of the Republics of Burundi and Kenya.
The Republic of Burundi informed the Committee that the amended provision of
the Protocol was before the National Assembly for consideration. In his letter to
the Clerk of EALA dated 17 September 2019, the Principal Secretary, Ministry of
East African Community and Regional Development informed the Committee that
the matter was before the Kenya WNational Assembly awaiting approval
(Annex 5).



