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CHAIRPERSON’S FOREWORD

This report contains proceedings of the Departmental Committee on Health on its consideration
of the Maternal, Newborn and Child Health Bill, 2023 (Senate Bill No. 17 of' 2023) was pllh]i‘iht «d
on 5" May, 2023. The Bill was sponsored by Sen. Beatrice Ogolla in the Senate and is co-
sponsored by the Departmental Committee on Health in the National Assembly

The Bill was read the First Time in the House on 12" November, 2024 and thereafter committed
to the Departmental Committee on Health for consideration and reporting to the House pursuant
to the provisions of Standing Order 127.

The principal object of the Bill is to make provision for a coordinated system for the provision of
quality maternal, newborn and child health services; to provide for response to maternal and
child morbidity and mortality in the country and to make provision for a health care system that
facilitates the attainment of health rights for mothers and children. The Bill therefore seeks to
enhance the health rights and quality of care for mothers, newborns and children across Kenya.

Following the placement of an advertisement in the print media on Wednesday, +th December,
2024 seeking public and stakeholder views on the Bill pursuant to Article 118(1) (b) of the
Constitution and Standing Order 127(3), the Committee received submissions from seven (7)
stakeholders including; The Ministry of Health (MOH), State Department for Medical Services,
The Office of the Attorney General and Department of Justice (OAG and DOJ, The Kenya Law
Reform Commission (KLRC), National Gender and Equality Commission (NGEC), Health
NGOs' Network (HENNET),Council of Governors (COG) and Kenya Pediatric Association.

The Committee obtained memoranda from key stakeholders, including the Ministry of Health
(MOH), State Department for Medical Services, The Office of the Attorney General and
Department of Justice (OAG and DOJ, The Kenya Law Reform Commission (KLRC) and
National Gender and Equality Commission (NGEC) and engaged them in meetings held on 25t
February 2025 to discuss the Bill. The Committee also held a retreat with some stakeholders,
including the Kenya Law Reform Commission (KLLRC) and Health NGOs” Network (HENNET)
on 11th April 2025 at Hilton Garden Inn, Machakos County.

The Committee is grateful to the Offices of the Speaker and the Clerk of the National Assembly
for the logistical and technical support accorded to it during its sittings. The Committee further
wishes to thank all stakeholders who submitted their memoranda on the Bill. Finally, I wish to
express my appreciation to the Honourable Members of the Committee and the Committee
Secretariat who made useful contributions towards considering the Bill and producing this
report.

On behalf of the Departmental Committee on Health and pursuant to the provisions of Standing
Order 199 (6), it is my pleasant privilege and honour to present to this House the Report of the
Committee on its consideration of the Maternal, Newborn and Child Health Bill, 2023 (Senate
Bill No. 17 of 2023)

It is my pleasure to report that the Committee has considered the Maternal, Newborn and Child
Health Bill, 2023 (Senate Bill No. 17 of 2023) and has the honour to report back to the National
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Assembly with the recommendation that the Bill be approved with amendments as reported
by the Committee.

HON. DR. NYIKAL JAMES WAMBURA, M.P.
CHAIRPERSON, DEPARTMENTAL COMMITTEE ON HEALTH
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CHAPTER ONE

1.0 PREFACE

1.1 ESTABLISHMENT AND MANDATE OF THE COMMITTEE

1.

d)
b)

The Departmental Committee on Health is established pursuant to the provisions of
Standing Order 216 of the National Assembly Standing Orders and in line with Article
124 of the Constitution which provides for the establishment of the Committees by
Parliament. The mandate and functions of the Committee include:

To vestigate, inquire into, and report on all matters relating to the mandate, management,
actvities, administration, operations and estimates of the assigned ministries and departments;
To study the programme and policy objectives of ministries and departments and the effectiveness
of the implementation;

ba) on a quarterly basts, monitor and report on the implementation of the national budget in respect of
is mandate;

¢) To study and review all legislation referred to it;

d)
e)
y),

To study, assess and analyse the relative success of the ministries and departments as measured by
the results obtained as compared with their stated objectives;

To investigate and iquire into all matters relating to the assigned ministries and departments as
they may deem necessary, and as may be referred to them by the House;

Vet and report on all appointments where the constitution or any other law requires the national
Assembly to approve, except those understanding Order 204 (Commuttee on appointments);

To examine treaties, agreements and conventions;

To make reports and recommendations to the House as often as possible, including recommendation
of proposed leguslation;

1) To consider reports of Commussions and Independent Offices submutted to the House pursuant to
the provisions of Article 254 of the Constitution; and

1) Toexamine any questions raised by Members on a matter within its mandate.

2. In accordance with the Second Schedule of the Standing Orders, the Committee is
mandated to consider matters related to health, medical care and health insurance
including universal health coverage.

3. In executing its mandate, the Committee oversights the Ministry of Health with its two
State Departments namely the State Department for Medical Services and the State
Department for Public Health and Professional Standards.
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1.2 COMMITTEE MEMBERSHIP

k. The Departmental Committee on Health was constituted by the House on 27" October
2022 and comprises of the following Members:

Chairperson
Hon. (Dr.) Nyikal James Wambura, MP
Seme Constituency

ODM Party

Vice-Chairperson
Hon. Ntwiga, Patrick Munene, MP
Chuka/Igambang'ombe Constituency

UDA Party
Hon. (Dr.) Robert Pukose, MP
Endebes Constituency Hon. Maingi Mary, MP
UDA Party Mwea Constituency
UDA Party
Hon. Owino Martin Peters, MP
Ndhiwa Constituency Hon. Mathenge Duncan Maina, MP
ODM Party Nyeri Town Constituency
UDA Party
Hon. Muge Cynthia Jepkosgei, MP
Nandi (CWR) Hon. Lenguris Pauline, MP
UDA Party Samburu (CWR)
UDA Party
Hon. Wanyonyi Martin Pepela, MP
Webuye East Constituency Hon. Oron Joshua Odongo, MP
Ford Kenya Party Kisumu Central Constituency
ODM Party
Hon. Kipngok Reuben Kiborek , MP
Mogotio Constituency Hon. (Protf)) Jaldesa GuyoWaqo, MP
UDA Party Moyale Constituency
UPIA Party
Hon. Kibagendi Antoney, MP
Kitutu Chache South Constituency Hon. Mukhwana Titus Khamala, MP
ODM Party Lurambi Constituency

ANC Party
Hon. Julius Ole Sunkuli Lekakeny, MP

Kilgoris Constituency
KANU
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1.3 COMMITTEE SECRETARIAT

5. The Committee is supported by the following secretariat:

Ms. Marlene Ayiro

Myr. Hassan Abdullahi Arale
Clerk Assistant 1/Head of Secretariat

Mr. Timothy Kimathi Samson
Clerk Assistant 111

Ms. Gladys Jepkoech Kiprotich
Clerk Assistant 111

Ms. Sheila Chebotibin

Principal Legal Counsel I Principal Serjeant-At-Arms 11
Ms. Faith Chepkemoi Mr. Hillary Mageka

Legal Counsel 11 Media Relations Officer 111
Ms. Rahab Chepkilim Ms. Abigel Muinde

Audio Recording Officer 11 Research Officer 111

Mr. Hiram Kimuhu
Fiscal Analyst 11
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CHAPTER TWO

2.0 MATERNAL, NEWBORN AND CHILD HEALTH BILL, 2023 (SENATE BILL NO.
17 OF 2023)

6.

9.

10.

11

The Maternal, Newborn and Child Health Bill, 2023 (Senate Bill No. 17 of 2023) was
published on 5% May, 2023. The Bill was sponsored by Sen. Beatrice Ogolla in the Senate
and is co-sponsored by the Departmental Committee on Health in the National Assembly.
The principal object of the Bill is to make provision for a coordinated system for the
provision of quality maternal, newborn and child health services; to provide for response
to maternal and child morbidity and mortality in the country and to make provision for a
health care system that facilitates the attainment of health rights for mothers and children.
The Bill therefore seeks to enhance the health rights and quality of care for mothers,
newborns and children across Kenya.

Overview of the Bill

PART I (Clause 1-4) of the Bill contains preliminary provisions namely the short title,
interpretation of terms such as post-partum care as used within the text of the Bill, the
objects of the Bill and the principles for service delivery. The principles such as equity and
inclusivity in the delivery of health services are intended to guide the performance of the
functions set out in the Bill.

PART II (Clause 5-11) of the Bill provides for the maternal, newborn and child health
services to be afforded to mothers and children in the country. These include the
healthcare services that are to be accorded to a woman that is not pregnant in relation to
the occurrence and course of future pregnancy. The Part also sets out the health services
that are to be availed to pregnant woman including those with special needs to ensure
optimal health conditions for the woman and every foetus throughout the pregnancy and
after the birth of the child. The Part further sets out the health services to be availed to a
child from the time of birth to the age of twelve years.

PART III (Clause 12-13) of the Bill sets out the role of the national government in
relation to the provision of maternal, newborn and child health services. The Cabinet
Secretary for health shall be responsible for development of the necessary standards and
guidelines and a comprehensive national policy and plan of action. The Part also places an
obligation on the Cabinet Secretary to submit to the National Assembly and the Senate an
annual report on the status of maternal, newborn and child health services including the
activities, interventions undertaken and recommendations on legal and administrative
measures.

. PART IV (Clause 14-19) of the Bill sets out the role of the county governments in

relation to the provision of maternal, newborn and child health services. The Part provides
the functions of the respective county executive committee members which include
implementation of policy and standards, formulation of programmes to accelerate infant
immunization and implementation of strategies to reduce infant mortality rates and
maternal mortality ratio in a county. The CEC Member is required to promote public
awareness and community participation in the formulation and implementation of policies
strategies and community program and to submit an annual report to the County
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Assembly on the status of maternal, newborn and child health services in the respective
county. Every county government is also obligated in its annual budget, to allocate
sufficient funds for the provision of maternal, newborn and child health services in the
county.

12. PART V (Clause 20-22) of the Bill sets out the monitoring and evaluation provisions.
Under this Part, a CEC member is tasked to identify vulnerable and marginalised
communities in a respective county based on the existing gaps. The Cabinet Secretary
shall also undertake annual monitoring and evaluation of the services rendered and
adherence to the standards and guidelines issued for purposes of ensuring quality services.
The Cabinet Secretary shall further, in collaboration with the Kenya National Bureau of
Statistics, undertake quarterly inquiries into maternal, neonatal and child death and
quarterly national maternal mortality data collection and surveillance.

15. PART VI (Clause 23-28) of the Bill provides the general provisions including the power
of the Cabinet Secretary to make Regulations such as on the notification and reporting of
maternal and neonatal deaths. Under this Part, a health facility shall maintain a register
for recording the details of the cases reported and handled in the facility. A person offering
services shall adhere to the applicable standards and code of ethics, failure to which the
person shall pay a fine of five hundred thousand shillings or be imprisoned for a period not
exceeding two years. The Part also makes consequential amendments to the Social
Assistance Act, Cap. 258A to include the care and welfare of children in the definition of
the term “social assistance” and to include “poor women caring for their children” under
the category of persons considered as being in need of social assistance. The Part further
makes consequential amendments to the Penal Code, Cap. 63 by providing that the offence
of attempted suicide shall not apply to a woman undergoing postpartum care under the
Maternal, Newborn and Child Health Act.
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CHAPTER THREE
3.0 CONSIDERATION OF THE BILL BY THE COMMITTEE

3.1 LEGAL PROVISION ON PUBLIC PARTICIPATION

14 Article 114 {1) (b) of the Constitution of Kenya provides as follows—

“Parliament shall facilitate public participation and mvolvement i the legislative and other
bustness of Parlrament and ity Commuttees.”

15. Standing Order 127(3) provides that—
“The Departmental Commattee to which a Bull 1s commatted shall facilitate public participation on
the Bill through an appropriate mechantsm, includimg—

(a) tmviting submussion of memoranda;

(b) holdmg public hearing,

(€) comsulting relevant stakeholders in a sector, and
(d) consulting e1perts on technical subjects.

16 Standing Order127(3A) turther provides that—
“The Departmental Commuttee shall take into account the views and recommendations of the public
under paragraph (3) in us report to the House "

3.2 PUBLIC PARTICIPATION IN THE REVIEW OF THE BILL
17. The Maternal, Newborn and Child llealth Bill, 2023 (Senate Bil No. 17 of 2023)
sponsored by Sen Beatrice Ogolla in the Senate and co-sponsored by the Departmental
Committee on Health in the National Assembly was published on 5" May, 20238 Pursuant
to Standing Order 127(1), the Bill was referred to the Departmental Committee on Health,
having been read the First Time in the House on 12" November, 2024

18. Pursuant to the aforementioned provisions of the Constitution and Standing Ovders on
public participation, the Committee, through local datly newspapers (Nation and Standard)
of Wednesday, +th December, 202, published an advertisement imviting the public to
submit memoranda on the Bill

19. The Committee obtained memoranda from key stakeholders, including the Ministry of
Health (MOI), State Department for Medical Services, The Office of the Attorney
General and Department of Justice {OAG and DOJ, The Kenya Law Reform Commission
(KLRC) and National Gender and Equality Commussion (NGEC) and engaged them in
meetings held on 25" February 2025 to discuss the Bill 'The Commattee also held a retreat
with some of the stakeholders, including the Kenya Law Reform Commission (KLRC) and
Health NGOs' Network (ITENNET) on 11th April 2025 at Hilton Garden Inn, Machakos
County
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3.2.1 SUBMISSIONS ON THE BILL

20,

21

a)

The Committee received submissions through oral presentations and written memoranda

from the following institutions:

1. The Ministry of Health (MOH), State Department for Medical Services

2. The Office of the Attorney General and Department of Justice (OAG and DOJ
3. The Kenya Law Reform Commission (KLRC);

4. National Gender and Equality Commission (NGEC)

5. Health NGOs" Network (HENNET)

6. Council of Governors (COG)

7. Kenya Paediatric Association

The Ministry of Health (MOH) State Department for Medical Services proposed the
following amendments:

Deletion of the marginal note and substituting therefor the following new marginal note
“ Right to maternal, newborn and child health services” in clause 5(a) to confine the
marginal note to what matters of maternal, newborn and child health services which the

Bill is about.

Committee resolution: Adopted. To confine the marginal note to matters of maternal,
newborn and child health services.

Deletion of clause 5(1)(a),(b), (¢), (d) and (e) clause 5(2) as the provisions duplicate the
provisions in the Health Act on the rights of an individual in accessing health care services
which flows from Article 43 (1)(a) of the Constitution that accords every person with the
right to the highest attainable standard of health which includes the right to health care
services including reproductive healthcare. Part 11 of the Health Act provides for the
rights and duties of every person in regard to health care services and has addressed the
right of persons to access health care services.

Committee resolution: Not Adopted. The clauses buttress the provisions in the Health
Act, Cap. 2+1.

Deletion of clause 6 as Part 11 of the Health Act, which flows from Article 43 (1)(a) of the
Constitution, comprehensively provides for the rights and duties of individuals in relation
to healthcare services. The provisions under Clause 6 are largely descriptive and may
inadvertently create limitations on access to healthcare services for the intended
beneficiaries. By prescribing specific services, the clause could be interpreted as restrictive
rather than facilitative, potentially excluding other essential healthcare services not
explicitly listed. Deleting Clause 6 ensures that access to healthcare remains broad and in
line with constitutional and statutory provisions, thereby upholding the fundamental
right to health without unnecessary constraints.

Committee resolution: Not Adopted.The clause buttresses the provisions in the Health
Act, Cap. 241.
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d) Amend the Marginal Note to in clause 7 to: “Health care services during and after
pregnancy for both the mother and the child” To ensure a more comprehensive scope of
healthcare coverage. This change acknowledges that healthcare needs extend beyond
pregnancy to include both maternal and child health after delivery.

Committee resolution: Not Adopted. The clause relates to health services for pregnant
women and does not include children and referral to adoption services are included in the
health services that ought to be accorded to a pregnant woman.

e) Deletion of Clause 7(1) and substitute the following new clause: “(1) The Cabinet
Secretary shall put in place measures to ensure access to health care services during and
after pregnancy for both the mother and the child” to ensure a broader and more proactive
approach to maternal and child health. The deletions reinforce the commitment to
safeguarding maternal and child health by ensuring continued access to necessary
healthcare services before, during and after pregnancy.

Committee resolution: Not Adopted. The clause relates to health services for pregnant
women and does not include children, and referral to adoption services are included in
the health services that ought to be accorded to a pregnant woman.

f) Insertion of a new paragraph (f) in clause 8 as follows:"(t) health care provider shall also
refer the special needs child for specialized care if the facility is not able to ofter the
services needed” this ensures that persons with special needs can access health care
services through referral.

Committee resolution: Adopted with amendments. To cover all instances where a child
is born with malformations or special needs, which may not be noted at birth.

¢) Delete clause 9(1) (d) as based on the legal principle that adolescence is a transitional
stage from puberty to adulthood, with legal adulthood recognized at 18 years. Given that
individuals in this age group lack the legal capacity to consent to matters including
reproductive health, legislating on adolescent pregnancy within this framework is not
appropriate. Rather than legislating on adolescent pregnancy, the focus should be on
developing comprehensive programs aimed at preventing and addressing adolescent
pregnancies. These programs should provide education, support and interventions that
align with the best interests of minors while upholding legal and ethical considerations.

Committee resolution: Adopted with Amendments. The term “pregnant adolescent” to
be replaced with the term “child in need of care and protection as defined in the Children
Act, Cap. 141.

h) Delete clause 11 to align the Bill with the constitutional functions of the national and
county governments. Under the devolved system, the national government is responsible
tor policy formulation and setting standards, while county governments are tasked with
implementing these policies and delivering healthcare services. The provisions in Clause
11 mix the functions of both levels of government, creating ambiguity and potential
conflict in service delivery. Furthermore, the Bill already provides for the distinct roles
of the national and county governments, making this clause redundant. Deleting Clause
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11 ensures clarity in governance and reinforces the principle of separation of functions as
outlined in the Constitution.

Committee resolution: Not Adopted. Health is a concurrent function between the two
levels of government.

1) To align with the functions of the national government, insert the following new
paragraphs in clause 12:

“(n) Formulate programs and strategies aimed at reducing maternal, neonatal  and child
mortality rates.

(p) Develop training packages for skilled health care providers.

(q) Capacity build and train health care providers on various high impact training
programs.

(r) Develop and implement training programs for the care of women with special needs
for skilled birth attendants. “Adopted to align with the functions of the national
government on establishment of programs, capacity building and training.

Committee resolution: Adopted. To align with the functions of the national government
on the establishment of programs, capacity building and training.

7)  Delete clause 13 as preparation of reports is an administrative action that does not require
legislation. Further, the clause is prescriptive, thus may limit the content for reporting to
Parliament.

Committee resolution: Not adopted as reporting to Parliament enhances accountability
and ensures implementation of the provisions of the Bill.

k) Delete clause 14 (h) as role of the county governments is implementing policies and
standards by the national government.

Committee resolution: Adopted. To ensure alignment with the delineation of functions
between the two levels of government under the Fourth Schedule to the Constitution

since the national government is responsible for the development of training programs.

1) Delete clause 16 as the provisions in clause 16 are undertaken by county governments
and therefore cannot be assigned to persons.

Committee resolution: Not Adopted. The functions are assigned to a particular public
officer holder for purposes of accountability.

m) Delete clause 17 as the functions of developing, designing, and/or establishing policies
and standards are functions under the national government.

Committee resolution: Not Adopted. T'he clause is aligned with the Fourth Schedule to
the Constitution.
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n) Delete the term, “County ixecutive Committee Member” in clause 20{1) and wherever it
appears in the Bill and substitute therefor the term, “County Government” to ensure that
the functions are placed with the right body (the County Government) and not assigned
to individuals

Committee resolution Not Adopted. The functions are assigned to a particular public
officer holder for purposes of accountability

o) Delete clause 23 (2} (b) and substitute therefor the following “(b) Notification,
survetllance, response and reporting of maternal and neonatal deaths” to align with
National Government functions

Committee resolution Adopted To make provision for surveillance, which s crucial in
the prevention of maternal and neonatal deaths

22 The Kenya Law Reform Commission (KLRC) proposed the tollowing;

a) Align the definition of the term “intersex child” with the detinition 1n the Children Act,
Cap. 1+1 in clause 2(a) as the Children Act is the primary law on matters of children.

Committee resolution: Adopted To ensure statutory harmony since the Children Act,
Cap. 1¢1 is the primary law on matters of children

b) Differentiate between healthcare providers and traimned health professionals as defined in
the Health Act, Cap 241 in clause 2(b) to ensure statutory harmony

Committee resolution: Not Adopted The term "healthcare provider” as used in the Bill
Is appropriate

¢) That the terms “neonatal” and "newborn” are used interchangeably in the Bill in clause
2(b) The commission indicated the adoption of either of the two terms tor consistency.

Committee resolution: Noted The two terms mean different things and tare used
appropriately within the Bill

d) Merge the objects in Clause 3 (d) and (e) as they are repetitine

Committee resolution: Not Adopted. The sub-clauses are different as one relates to the
services being provided while the other relates to the establishment of programs

e) Align the functions of the county executive comnmuttee member with the functions of
community health promoters under the Primary Health Care Act, 2023 in clause 11 to
ensure statutory harmony

Committee resolution Noted The clause is aligned to the Primary Health Care Act,
2023,

f) Merge the tollowing tunctions of the CEC Member. clause 14#(b) and (p), clause 1 () and
(g) and clause 1+ (h), (m), (1) and {s) as they are repetitive

15|Page



Committee resolution: The functions further buttress the role of the CEC for health in
the delivery of maternal, newborn, and child health services.

g) Consider expunging Part V as Monitoring, evaluation and quality assurance are usually
provided for in policy documents. These aspects are also well covered in clause 13 and 19
on submission of an annual report to Parliament and county assemblies on the status of
maternal, newborn and child health services in the country and county respectively.

Committee resolution: Not Adopted. The Part is necessary for purposes of enhancing
compliance with the provisions of the Bill.

h) The Committee noted the following general comments submitted by the Commission
that;

i.  The Bill seeks to create a comprehensive, responsive and structured system for
delivering quality healthcare services to mothers, newborns and children. It
addresses the issues and challenges raised in policies and by the Courts on
maternal, newborn and child health services for instance in:

(a) clause 18 enjoins county governments to allocate funds for the provision of
these services

(b) clauses 13(3) and 19(3) acknowledge the progressive realization of socio-
economic rights and tasks the Cabinet secretary and each CIEC Member to report
to parliament on the reason for non-implementation and action taken to
implement recommendations on legal and administrative measures taken to
address specific concerns identified

i.  The Bill provides for and prioritizes devolved governance as it recognizes the role
of the National Government as the policy holder while the county primarily ofters
healthcare services. This avoids duplication and functionality overlap and
promotes the principles of openness, accountability, prudence and responsibility.

iii.  The bill establishes accountability mechanisms and clear reporting standards
through annual reporting to Parliament and county assemblies on the status of
maternal, newborn and child health services.

iv.  Highlighted Article 43 of the Constitution which provides for social and economic
rights which include the right to the highest attainable standard of health
including the right to health care services, including reproductive health care.

v.  The health function is devolved and the National Government is tasked with
formulation of the Health Policy while the County Governments are assigned the
role of managing county health facilities and pharmacies, ambulance services and
the promotion of primary health care.

vi.  Highlighted section 6 of the Health Act, Cap. 241 which provides as follows:

“6(1)Every person has a right to reproductive health care which includes—
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(a) the right of men and women of reproductrve age to be informed about, and to have access
to reproductive health services including to safe, effective, affordable and acceptable famaly
planning services;

(b) the right of access to appropriate health-care services that will enable parents to go safely
through pregnancy, childbirth, and the postpartum period, and provide parents with the
best chance of having a healthy infant;

(c) access to treatment by a trained health professional for comditions occurring during
pregnancy including abnormal pregnancy conditions, such as ectopic, abdominal and molar
pregnancy, or any medical condition exacerbated by the pregnancy to such an extent that
the life or health of the mother is threatened. All such cases shall be regarded as comprising
notifiable conditions.

(2)For the purposes of subsection (1)(c), the term "a trained health professional” shall refer to
a health professional with formal medical training at the proficiency level of a medical officer,
a nurse, midwife, or a clinical officer who has been educated and trained to proficiency in the
skills needed to manage pregnancy-related complications in women, and who has a valid license
JSrom the recognized regulatory authorities to carry out that procedure.

(3)Any procedure carried out under subsection (1)(a) or (1)(c) shall be performed in a legally
recognized health facility with an enabling environment consisting of the mimimum human
resources, infrastructure, commodities and supplies for the facility as defined in the norms and
standards developed under this Act.”
vii.  Highlighted the international instruments that Kenya has ratified on the
protection of mothers and their children during the prenatal and post-natal period
which are:

(a) The Convention on the Elimination of all torms of Discrimination (CEDAW), Article
12 states that “State parties should take all appropriate measures to eliminate discrimination
against women in the field of health care in order to ensure, on a basis of equality of men and
women, access to health care services, including those related to_family planning.”

(b) The International Covenant on Economic, Social and Cultural Rights, Article 10
states that “special protection should be accorded to mothers during a  reasonable period

before and after child birth”.
vili.  Highlighted the applicable policy framework including:

(a) The National Reproductive Health Policy, 2022-2032 that recognizes the significant
progress that Kenya has made in improving maternal, newborn and child health based
on various indicators. [t also notes challenges such as the lack of infrastructure, lack
of enough essential maternal and newborn care supplies, lack of skilled personnel and
financial constraints leading to delays in reaching and receiving care and weak
newborn care interventions. It further observes that marginalized groups face greater
reproductive health challenges.

(b) The Newborn and Child Health Strategic Plan (2022-2026) which provides a
comprehensive framework for the improvement of maternal and child health The Plan
notes the prevailing barriers limited healthcare access, workforce shortages and
malnutrition. It then prioritizes quality healthcare, workforce training, disease



prevention and financial accessibility to achieve the SDGs in the health sector thereby
reducing child mortality.

ix.  Highlighted the case of JOO (also known as JM) v Attorney General and 6
others [2018] KEHC 7540 (KLR) which related to issues of resources for the
provision for staffing, equipment and basic maternal care by Bungoma County
Referral Hospital. The Court held that the National Government and Bungoma
County Governments had failed to prioritize maternal health care services by
giving dismal percentage of the budget to maternal healthcare, and had not put in
place eftective measures to implement, monitor and provide minimum acceptable
standards of healthcare thus violating the Constitution and International
instruments ratified by Kenya. There is need for the two levels of Government to
fund and expand health facilities.

x.  Inrelation to the progressive realization of socio-economic rights and especially
on the right to housing and health, highlighted the finding of the Constitutional
Court of South Africa, in Government of the Republic of South Africa v
Grootboom & Others (2000) 1 SA 466 and Minister of Health & Others v
Treatment Action Campaign (TAC) & Others (2002) (5) SA 721. The Court
gave direction that the government has an ongoing duty to take reasonable
measures, within available resources, to continuously improve access to
socioeconomic rights. They also noted that where resources allow, the
government must act immediately to provide access to life-saving interventions
and must remove unnecessary barriers that prevent people from accessing their
constitutional rights.

xi.  Noted that the need for statutory harmony espec ially among health-related laws.
Ploposed that the Bill be aligned with the ongoing reforms in the health sector,
in particular the Digital Health Agency's introduction of e-health platforms at the
county government level.

23. The Office of the Attorney General (OAG) submitted as follows;

a) Cross reference the definition of the term” intersex child” with the definition in the
Children Act in clause 2, as the Children Act is the principle Act applicable to children
matters.

Committee resolution: Adopted. To ensure statutory harmony since the Children Act,
Cap. 141 is the primary law on matters of children.

b) Redraft clause 4(i) to :“( i) ensure that interventions are based on objective information,
methods, effective monitoring mechanisms, regular evaluations, transparency and that
the needs of the population are taken into account.” To bring out the applicable principles
explicitly.
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Committee resolution: Adopted with amendment. To make the provision explicit and
actionable.

¢) Insert the word “palliative” immediately after the word “rehabilitative” in clause 5(2). To
take care of incidences where a mother, newborn or child may need palliative care.
Palliative care is missing and yet it is one of the rights to health and to align with section
5(1) of the Health Act, Cap. 241 which provides:“(1) Every person has the right to the
highest attainable standard of health which shall include progressive access for provision
of promotive, preventive, curative, palliative and rehabilitative services.”

Committee resolution: Adopted to align with section 5(1) of the Health Act, Cap. 241

d) Amend the Marginal Note to “Preconception services to women”. And redraft clause 6(1)
to: “(1) A woman who intends to become pregnant is entitled to the following services
that relate to the occurrence and course of future pregnancy—"as the use of the
expression of non-pregnant woman is connoting non-pregnant women in general. The
amendment will provide clarity on the targeted group of women

Committee resolution: Not Adopted. The clause is in order as drafted as intention
introduces subjectivity in the law,

e) Amend clause 7(1) to:*(1) The Cabinet Secretary shall put in place measures to ensure
access, by every pregnant woman, to health services aimed at ensuring optimal health
conditions for the woman and the foetus throughout the pregnancy and atter the birth of
the child” as the amendment will bring clarity that the foetus being referred to in the
clause is the foetus carried by the pregnant woman and not any other foetus.

Committee resolution: Not Adopted. The clause as is in order as drafted, as there is
clarity that the clause relates to a woman and the foetus being carried by a woman.

)  Amend clause 7(2) (f) to: “(f) free health care services during the postpartum or postnatal
period” to conform with section 5(3) of the Act which provides that “the national and
county governments shall ensure the provision of free and compulsory—

(a) vaccination for children under five years of age; and
(b) maternity care.

Committee resolution: Adopted with amendments. To ensure alignment with section
5(8) of the Health Act, Cap. 241.

g) Amend clause 8(2) to provide for referral to a specialized doctor for all abnormalities as

the clause makes reference to severely malformed children. The clause ought to cater for
all instances where the child is not severely malformed but requires specialized attention.
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Committee resolution: Adopted with Amendments. To cover all instances where a child
is born with malformations or special needs that may not be noted at birth.

Delete the term “community health workers” and substitute therefor the term
“community health promoters” in clause 16(2)(b) and 16(2)(f) as the term defined in Clause
2 of the Bill is “community health promoter” in line with the Primary Health Care Act,
2023.

Committee resolution: Adopted. To ensure alignment with the Primary Health Care
Act, 2023.

Delete the word “approved” in clause 23(1) to ensure consistency in the Bill as other
clauses use the term “health facility”.

Committee resolution: Adopted with Amendments. To place the obligation on the
maintenance of information on maternal, newborn, and childcare cases on registered
health facilities or hospitals.

Office of the Attorney General indicated a general comment that the Bill does not
have any constitutional issues; however, policy on the Bill lies with MOH. The Committee

to seek policy guidance from MOH prior to finalization of the Bill.

Committee resolution: The Committee noted the general Comment on the Bill.

- 24. National Gender and Equality Commission (NGEC) submitted as follows;

a)

b)

Substitute the words “National Social Assistance Authority” with the words “the body
responsible for Social assistance” in clause 2 as the National Social Assistance Authority
has never been established because the Social Assistance Act has never been
operationalized. The Ministry of Labour had started the process of repealing the said Act
and may propose a different institutional framework.

Committee resolution: Not Adopted. The recognized authority on matters relating to
social assistance is the National Social Assistance Authority.

Delete Clause 7(2) (d) as adoption services do not generally fit under the enumerated
health services because they are premised under a different docket with its own regulatory
framework. Allowing the same to be classified under health services has the potential of
misplacement, possible abuse and /or misuse.

Committee resolution: Not adopted. Referrals to adoption services are included in the
health services that ought to be accorded to a pregnant woman.

In clause 8(2) delete the phrase “is Severely malformed at the time of birth” and substitute
therefor the phrase “has a malformation, a disability or congenital condition”.as the
amendments proposed ensure any form of malformation and not only severe ones shall
be referred for further intervention. The proposal also introduces children born with
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d)

f

disabilities and congenital conditions who need immediate health mtervention
Congenital refers to a condition or trait that exists at birth

Committee resolution: Adopted with Amendments. To cover all instances where a child
1s born with malformations or special needs, which may not be noted at birth

In clause &(2) substitute the word “may” immediately before the word "reter” with "shall”
to make it mandatory to refer

Committee resolution: Adopted. T'o compel a healthcare provider to refer a child born
with malformations or special needs to a relevant medical practitioner.

Insert the following new subclause immediately after clause 8(2) as tollows: "8(2) (A)
Every child born with a disability shall be registered with the National Council of Persons
with Disability” As registration is crucial to enable the child to access the necessary and
crucial services offered by the Council and also for purposes of data capture

Committee resolution: Not Adopted Issues relating to the registration of disability are
best handled under the principle law on disability

Insert the following new subclause 3(A) immediately after clanse 8(3) as follows 3(A)
Rights of an intersex child (Protection from discrimination and harmful practices)
“(1) An intersex child shall have the right to be treated with dignity, and to be
accorded appropriate medical treatment, special care, education, traiming and
consideration as a special need category in social protection services
(1) A parent, caregiver, guardian or next of kin, shall not conceal the identity and
information regarding any intersex child
(1) No person shall subject an intersex child to change or removal of an organ or
subject them to intrusive and involuntary medical testing, treatments or
procedures that may have negative long-term consequences.” Adopted with
Amendments

The Bill has not included the rights of intersex children T'o protect this category of

children from discrimination, abuse and harmful cultural practice from the time of birth
and to allow them to make their own decisions on the attainment of majority age

Committee resolution: Adopted with Amendments. To align with the provisions of

the Children Act, Cap 1¢1 The term ‘intersex child” 1s defined in clause 2 however there
1s no substance clause of the rights ofan intersex child The issue of changing or removing
organs or medical testing was not adopted as the same may be medically necessary

Substitute the words "National Social Assistance Authority” with the words “the body
responstble for Social assistance” in Clause 1Ke) as the National Social Assistance
Authority has never heen established because the Social Assistance Act has never been
operationalized. The Ministry of Labour had started the process of repealing the said .Act
and may propose a different institutional tramew ork

Committee resolution: Not Adopted The recognized authority on matters relating to
social assistance is the National Social Assistance Authority
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h) Insert the words “and simple” immediately after the word “clear” in clause 17(3) (b) as the
language maybe clear but it also needs to be simple to be understood by the residents to
achieve the desired purpose.

Committee resolution: Not adopted. The information that is clear also has to be simple
to be understood by the citizens.

i) Delete the phrase “distinguishing between minors from adults; and” and substitute
therefor the words “on age, gender, disability status, ethnicity, among others” in clause
17(3) (¢) as the proposed bill requires disaggregated data on age only. There is a need to
have data on all intersectionality for among other reasons.

]) Committee resolution: Adopted with amendments. To provide for other aspects of
disaggregation beyond age which will allows for evidence-based decision making.

k) Amend clause 21(3) (c) by substituting the phrase “distinguish between minors from
adults” with “on age, gender, disability status, ethnicity, among others”.

Committee resolution: Adopted with amendments. To provide for other aspects of
disaggregation beyond age which will allow for evidence-based decision-making.

25. Health NGOs’ Network (HENNET) presented their views and the proposed

amendments as follows;

a) Delete the words “as may be prescribed by the Cabinet Secretary” in clause 6(1) (¢) as this
ybej ) ) )
phrase subjects’ access to counseling to government regulations and hence limits its
scope, type and availability.

Committee resolution: Adopted to make access to counseling services by a woman who
is not pregnant accessible without limitations on what these services comprise of.

b) Delete clause 7(2)(h) and substitute with: “(h) sensitization and education on the benefits
of breastfeeding children, proper nutrition aligns with the provisions of clause 8(1)(b) on
health services that ensure child survival, growth and development including optimal
child nutrition, childhood vaccination, growth promotion and monitoring, developmental
promotion and monitoring and child protection services. However, ensuring access to
these services does not automatically guarantee their utilization by mothers. Sensitization
is crucial to help them understand the benefits and encourage them to seek these essential
services for their children, vaccination, growth promotion of children, and any other child
beneficial activities.

Committee resolution: Not adopted. Clause 7 relates to health services for a pregnant
woman and not the health services for children.
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c) Insert the following as clause 9(5) “(5) For purposes of this Act, women with special needs
include—Women with chronic illness, and Women in marginalized areas, as the term
"Women with special needs’ needs to be defined for clarity and to avoid misinterpretation.

Committee resolution: Not adopted. I'he Bill cannot use the term pregnant adolescents,
the right term is “child in need of care and protection as defined in the Children Act, Cap
1+1 The other categories of women are defined in clause 2 unde1 the term “person with
special needs”

d) To ensure that healthcare providers treat patients with respect and dignity, and that
patients also respect healthcare providers, i1t s important to attach a penalty for
violations, therefore, replace clause 10 with the following

i A person seeking maternal, newborn, and child health services is entitled to
dignified treatment and respect by employees or persons providing service in a
health care facility irrespective of their race, marital status, health status, ethnic
or social ongin, colour, age, disability, religion, conscience, belief, culture, dress,
language or birth

it A person who violates subsection (1} commits an offence and shall be liable, upon
conviction, to a term not exceeding three years or a fine not exceeding one million
shillings. or to both

m  Healthcare workers are entitled to considerate and respectful behavior from the
patients for whom they care and to be free from harassment, abuse, attack, and
verbal and mental abuse

n The management of a health facility shall ensure that its employees and persons
providing healthcare services under this Act are well tacihitated to perform their
duties

v A health facility that fails to comply with this section commits an ottence and shall

be liable to deregistration and other fines and penalties as may be assessed

Committee resolution: Adopted with amendments A penalty of one year introduced to
deter the mistreatment of persons seeking maternal, newborn and child services Clause
¢ + amended to provide for a fine of 1 million for a healthcare professional and 5 million
tor a health facility and to include adherence to referral systems by the Court

¢) Add the following clause as subclause (1) in (Jause 11 “standardized system for the
collection, storage, and management of data to inform policy decisions, improve service
delivery, track progress on health indicators. and guide resource allocation to enhance
maternal and child health outcomes” as data plays a crucial role in healthcare by
improving services, guiding decision-making, and enhancing tracking of progress on
health indicators.
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Committee resolution: Adopted. Eftective health data management is necessary for
purposes of evidence-based decision making

f) Add the following new clauses in Clause 25 as subclause (1):
Recognition of the National Multi-Stakeholder Platform
a) The Platform shall be chaired by the Director General of Health and co-chaired by

the Chair of County Directors of Health

b) Membership of the platform shall include the following:

1.
1.
i,
v,
v.
VI
Vil.
Viii.
1X.
X
X1.
X1I.

Ministry of Health

Office of the President

National Treasury and Economic Planning
Council of Governors

County Governments

Ministries: Agriculture, Education, Gender, Culture and Arts
Development partners

Faith-based organizations (2)

Private sector (2)

NGO sector (2)

Professional bodies (2)

Academia (2)

To legally anchor the existing Multi-Stakeholder Platform and define its coordination
structure. This facilitates inclusive representation, strategic guidance, and improved health
outcomes aligned with PHC and UHC goals. The platform will support implementation and
enhance accountability for resources and health outcomes for women, children, and
adolescents in Kenya.

Committee resolution: the committee noted and indicated that the Platform is best
established administratively as is currently prevailing.

g) To enhance implementation efliciency, coordination, and performance monitoring of
RMNCAH-N services, fostering accountability across all stakeholders include the
following clauses on the functions of:

Set strategic directions on MNCH policy, technical, and financial priorities.
Provide advisory and oversight support for the implementation of this Act
Monitor RMNCAH N progress using data and track investment frameworks.
Coordinate evidence based planning and innovative practices.

Foster mutual accountability and alignment with national PHC and UHC targets,

Committee resolution: Noted. The Platform is best established administratively as is
currently prevailing.

26. Council of Governors (COG) presented their views and the proposed amendments as

follows;

a) Delete clause 5(3) (h) as the clause raises issues that have not been addressed to enable
smooth implementation, namely, whether the traditional birth attendants will be a new
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cadre integrated in the healthcare system and how they will be remunerated. It may also
create additional unfunded obligations for county governments.

Committee resolution: Not adopted. The clause is clear that the traditional birth
attendants are only being trained and integrated in the provision of services; they are not
being incorporated in the formal healthcare system as a cadre.

b) Delete the words “and the provision of prenatal vitamins” appearing in clause 6(1)(b) as
no country in the world can afford to offer prenatal vitamins at no cost. It is an entitlement
that the country, counties or health facilities cannot afford.

Committee resolution: Not adopted. This is a condition to the provision of prenatal
vitamins, which is subject to the direction of the Cabinet Secretary for Health.

c) Insert the words “in cooperation, collaboration, and coordination with county
governments” immediately after the words “Cabinet Secretary” to ensure that the county
governments are fully and adequately involved in the prescribing of standards for the
neonatal and child services in terms of the obligations of cooperative devolved
government under article 189 of the Constitution.

Committee resolution: Noted. There is no need to restate that Counties are to be
consulted in each clause since consultation is sufficiently provided for under the
Constitution.

d) Amend clause 7(1) by inserting the words "in cooperation, collaboration, and
coordination with county governments’ immediately after the words ‘Cabinet secretary’;
and replacing the word “measures” with the words “policies and guidelines” to ensure that
the policies and guidelines for the activities mentioned in the clause and in prescribing
standards are undertaken jointly by the Cabinet Secretary and the county governments
in terms of the obligations of cooperative devolved government imposed by article 189 of’
the Constitution. The clause requires the Cabinet Secretary to put measures in place to
ensure service delivery, which is the role of the county CECs. The Constitution prescribes
the role of the national government as making policies and monitoring the
implementation thereof, but not their implementation.

Committee resolution: The committee noted. There is no need to restate that Counties
are to be consulted in each clause since consultation is sufficiently provided for under the
Constitution. The appropriate term is “measures” in relation to the provisions of this
clause.

e) Amend clause 7(3) by inserting the words “in cooperation, collaboration, and
coordination with county governments’ immediately after the words ‘Cabinet secretary’.

Committee resolution: Noted. There is no need to restate that Counties are to be
consulted in each clause since consultation is sufficiently provided for under the
Constitution. The appropriate term is “measures” in relation to the provisions of this
clause.
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) Amend clause 8(1) by inserting the words “with the requisite training in maternal,
newborn and child health services” immediately after the word ‘provider' it is not feasible
to compel every healthcare provider to offer maternal and child health services. Only
those with the requisite training should be required to do so

Committee resolution: Not adopted. The obligation ought to apply to all healthcare
providers who treat a child based on the appropriate circumstances.

g) Amend clause 8(6) by inserting the words “in cooperation, collaboration, and
coordination with county governments’ immediately after the words ‘Cabinet secretary’
to ensure that the county governments are fully and adequately involved in the
prescribing of standards for the neonatal and child services in terms of the obligations of
cooperative devolved government under article 189 of the Constitution

Committee resolution: Noted. There is no need to restate that Counties are to be
consulted in each clause since consultation is sufliciently provided for under the
Constitution.

h) Amend clause 9(1), (2), (3) and (4) by inserting the words “'in cooperation, collaboration,
and coordination with county governments’ immediately after the words ‘Cabinet
secretary’.to ensure that the county governments are fully and adequately involved in the
prescribing of standards for the neonatal and child services in terms of the obligations of
cooperative devolved government under article 189 of the Constitution.

i) Committee resolution: Noted. There is no need to restate that Counties are to be
consulted in each clause since consultation is sufficiently provided for under the
Constitution.

J)  Amend clause 12 by inserting the words “in cooperation, collaboration, and coordination
with county governments” immediately after the words “Cabinet Secretary” to ensure
that the county governments are fully and adequately involved in the prescribing of
standards for the neonatal and child services in terms of the obligations of cooperative
devolved government under article 189 of the Constitution.

k) Committee resolution: Noted. There is no need to restate that Counties are to be
consulted in each clause since consultation is sufliciently provided for under the
Constitution.

1) Amend paragraph (j) of clause 12 by inserting the following words: “prescribing standards
for immediately after the words ‘database’. To ensure that instead of the Cabinet Secretary
prescribing a unitorm e-health platform, the Cabinet Secretary should prescribe standards
for e-health platforms and ensure all facilities use one that is compatible and interoperable
with the national health integrated system.

m) Committee resolution: Not adopted. "The intention is not for facilities to use system but
to integrate their systems with the national health integrated system.

26 |Page



n)

p)

qQ)
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Amend paragraph (k) of clause 12 by inserting the words “by the national government
and county governments” immediately after the words “health services” to ensure that
resources mobilized by national government inc]uding from development partners for
delivery of maternal, newborn and child health services are equitably shared between the
national government and the county governments.

Committee resolution: Not adopted. The sharing of resources shall be done in
accordance with the provisions of the Constitution and the Public Finance Management
Act, Cap. 412A.

Introduce a new paragraph (kk) as follows:"(kk) ensure annual allocation of additional
resources to county governments from the national government equitable share for the
delivery of maternal, newborn and child health services either c()nditinnal]y or
unconditionally. To ensure that county governments get adequate resources to invest in
maternal, newborn and child health services and to avoid unfunded mandates on their
part.

Committee resolution: Not adopted. The sharing of resources shall be done in
accordance with the provisions of the Constitution and the Public Finance Management
Act, Cap. 4+12A.

Insert the words “in cooperation, collaboration, and mnrdination with county
governments” immediately after the words “Cabinet Secretary” in clause 13(1) and (3).To
ensure that in preparing the annual report and in reporting to Parliament on the non-
implementation of any previous recommendation and the action to be taken, the Cabinet
Secretary cooperates, collaborates and coordinates with county governments, in terms of
the obligations of cooperative devolved government under Article 189 of the
Constitution.

Committee resolution: Noted. There is no need to restate that Counties are to be
consulted in each clause since consultation is sufficiently provided for under the
Constitution.

Delete clause 14(d) as the clause is locking all facilities in the country into a prescribed e-
health platform, with the danger of locking out innovation, already developed systems,
and competition. It is only necessary to ensure that all facilities use an e-health platform
that meets the standards set by the national government. This role was delegated to the
Digital Health Agency by the Digital Health Act.

Committee resolution: Not adopted.The intention is not for facilities to use the system
but to integrate their systems with the national health integrated system.

Amend clause 18 by inserting immediately after the letter “18” and before the word
‘Every’ the following words:" in addition to additional allocations from the national
government's equitable share,” to ensure that county governments which receive a very
small percentage of the revenue raised nationally are supported by national government
to invest more money in maternal, newborn and child health services.
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