THE DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL
AFFAIRS

REPORT ON THE PARLIAMENTARY SERVICE BILL, 2018
(NATIONAL ASSEMBLY BILL NO. 6 OF 2018)

THE NATIONAL ASSEMBLY
PAPERS LAID

AY.
DATE: 15 NoV 2018 22T
TABLED T o
DIRECTORATE OF COMMITTRESERVICES (/7 Billien, Clefim
CLERK’S CHAMBERS CLERK-AT .} o
PARLIAMENT BUILDINGS THETABLS Lo s

NAIROBI
NOVEMBER, 2018

Ll



TABLE OF CONTENTS

ABBREVIATIONS .....ccivuiunsssivisaccncrsssssssssssssssssssssnssnsasasassenssesssnsnssonsssssnsnssssens 3
CHAIRPERSON’S FOREWORD ...cuuiteeveeeiteeeeeeeeteeeeee e 5
CHAPTER ONE .....oiiiiiieeeeteeeneereeeseteteceeesessess et e 7
INTRODUCTION........cuiriitrnnrnnnrensesseseessseseseenssssssssnssssssssssesesesmse s s s 7
I1.1. Mandate of the Committee................oooveeivreveeoieo 7
1.2, Committee Membership..............cocooooveveoeoooooo 8
1.3, Committee Secretariat...........o.o.ovovoveeieeeeoeeeoeooooo 9
PART A: INTRODUCTION TO THE BILL ..o.ovovovoiooooooooo 11
PART B: THE PARLIAMENTARY SERVICE COMMISSION ..o 12

CHAPTER TWO ...ttt eeeeeeee e e 23
PUBLIC PARTICIPATION....coueteriieecteeeeeeeeeeeese e 23
SUBMISSIONS BY THE PUBLIC ... 23
CHAPTER THREE ...ttt e 25
CLAUSE BY CLAUSE CONSIDERATION OF THE BILL ..o 25
CHAPTER FORR ooseorisimim et snse e st 123
COMMITTEE GENERAL OBSERVATIONS....covveteeememeeeoeeeoeoeeooeoo 123
CHAPTER FIVE iusucsonissuisonsssssnssessesonsivssssssiisnsssssssasnsmonsensarsesessssessmsssss sosssss 125
COMMITTEE RECOMMENDATIONS ...t 125

Page 2 of 126



Hon
IGP
MP
NA

PPU
PSC
SRC

ABBREVIATIONS
Australian Federal Police
Honourable
Inspector General of Police
Member of Parliament
National Assembly
National Police Service
Parliamentary Police Unit
Parliamentary Service Commission

Salaries and Remuneration Commission

Page 3 of 126



Annexure 1:

Annexure 2;

report.

Annexure 3:

Annexure 4:

LIST OF ANNEXURES

Minutes of Committee sittings on consideration of the Bill
List of Members who attended the sitting that adopted the
A copy of newspaper advertisement inviting the public to

submit memoranda -

Memoranda received from the public

Page 4 of 126



CHAIRPERSON’S FOREWORD

The Parliamentary Service Bill 2018 (National Assembly Bill No. 6), underwent
First Reading on 13" March 2018 and immediately thereafter committed to the
Departmental Committee on Justice and Legal Affairs for review and report to the

House pursuant to the provisions of Standing Order 216(5) (¢).

Pursuant to the provisions of Article 118 of the Constitution of Kenya and Standing
Order 127 (3), through advertisement in the local daily newspapers of 16" March,
2018 invited the public to make representations on the Bill. Stakeholders most
notably the Parliamentary Service Commission, the National Assembly and the
National Salaries and Remunerations Commission responded. Indeed, their views

were invaluable to the Committee in the consideration of the Bill.

May I take this opportunity to commend the Committee Members for their devotion
and commitment to duty which made the consideration of the Bill successful. May I
also express gratitude to the Offices of Speaker and Clerk of the National Assembly
for providing direction and the Committee secretariat for providing technical and

logistical support.

On behalf of the Departmental Committee on Justice and Legal Affairs and pursuant
to the provisions of Standing Order 199 (6), it is my pleasant privilege and duty to
present to the House a report of the Committee on the Parliamentary Service Bill,

2018 (National Assembly Bills No. 6).
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HON. WILLIAM CHEPTUMO, M.P.

Chairperson, Departmental Committee on Justice and Legal Affairs
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CHAPTER ONE
INTRODUCTION

1.1.Mandate of the Committee

1. The Departmental Committee on Justice and Legal Affairs derives its mandate from
Standing Order No. 216(5) which provides for the functions of Departmental

Committees inter alia as follows-

(a) investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned

ministries and departments,

(b) study the programme and policy objectives of ministries and departments and the

effectiveness of their implementation;
(c) study and review all legislation referred to it;

(d) study, assess and analyse the relative success of the ministries and departments

as measured by the results obtained as compared with their stated objectives;

(e) investigate and enquire into all matters relating to the assigned ministries and
departments as they may deem necessary, and as may be referred to them by the

House;

() vet and report on all appointments where the Constitution or any law requires
the National Assembly to approve, except those under Standing Order 204

(Committee on Appointments)

(g) examine treaties, agreements and conventions,
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(h) make reports and recommendations to the House as often as possible, including

recommendation of proposed legislation;

(1) consider reports of Commissions and Independent Offices submitted to the House

pursuant to provisions of Article 254 of the Constitution; and

() examine any questions raised by Members on a matter within its mandate.
2. The Second Schedule of the Standing Orders on Departmental Committees further

outlines the Subjects of the Committee, as follows-

(1) Constitutional affairs;

(i1) The administration of law and Justice
(ii1) The Judiciary;

(iv) Public prosecutions;

(v) Elections;

(vi) Ethics, integrity and anti-corruption; and

(vil) Human rights.

1.2.Committee Membership

3. The Committee was constituted on Thursday, 14" December, 2017 and comprises

the following Honourable Members-

Hon. William Cheptumo, M.P. - Chairperson
Hon. Alice Muthoni Wahome, M.P. - Vice Chairperson
Hon. John Olago Aluoch, M,P.

Hon. Roselinda Soipan Tuya, M.P.

Hon. Charles Gimose, M.P.
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Hon.
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Hon.
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Hén.
Hon.
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Hon.

Johana Ng’eno, M.P.

William Kamoti Mwamkale, M.P.
Ben Orori Momanyi, M.P.

Peter Opondo Kaluma, M.P.
Zuleikha Hassan, M.P.

Jennifer Shamalla, M.P.
Beatrice Adagala, M.P.

Gladys Boss Shollei, CBS, M.P.
John Munene Wambugu, M.P.
George Gitonga Murugara, M.P.
Anthony Githiaka Kiai, M.P.
John Kiarie Waweru, M.P.
Japheth Mutai, M.P.

Hon. Adan Haji Yussuf, M.P.

1.3.Committee Secretariat

Mr. George Gazemba
Mr. Denis Abisail
Ms. Doreen Karani
Ms. Halima Hussein
Ms. Fiona Musili

Mr. Omar Abdirahim
Mr. James Macharia
Ms. Roselyne Ndegi
Mr. Richard Sang’
Mr. lan Otieno

Principal Clerk Assistant II
Principal Legal Counsel I
Legal Counsel II

Clerk Assistant III
Research Officer III

Fiscal Analyst III

Media Liaison Officer
Serjeant-at-Arms
Serjeant-at-Arms

Audio Officer
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4. Minutes of sittings of the Committee in respect of the consideration of the Bill are

attached to this report as annexure 1.
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PART A: INTRODUCTION TO THE BILL

5.

The Parliamentary Service Bill, 2018 is an Act of Parliament to make further
provisions as regards the Parliamentary Service Commission and the
Parliamentary Service as re-established under the Constitution of Kenya 2010;
to repeal and replace the Parliamentary Service Act, 2000 and for connected

purposes.

6. The Bill is necessary for the following reasons-

(i) The current Parliamentary Service Act, Cap 185A of the Laws of Kenya, was

enacted under the former Constitution to give effect to sections 45A and 45B
of the former Constitution, which established the Parliamentary Service and
the Parliamentary Service Commission, respectively. These provisions of the
Constitution are no longer in force and, in their place, are Article 127 of the
Constitution that establishes a Parliamentary Service Commission and Article
128 of the Constitution that provides for the offices of the Clerks of the
Houses of Parliament and the offices of members of staff of the Clerks as
offices in the Parliamentary Service. In light of these and other changes in the
constitutional regime, it has become necessary to review the Parliamentary
Service Act, 2000 in order to ensure that it complies with the provisions of

the Constitution;

(ii) The Fifth Schedule to the Constitution provided for a period of five years for

the enactment of any legislation required to implement the Constitution.
Although Parliament subsequently extended this period, the Parliamentary
Service Act, 2000, needs review in order to comply with the requirements of

the Fifth Schedule to the Constitution; and
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(ii1)The House accordingly has already reviewed the statutes of the other two
constitutional Commissions that existed together with the Parliamentary
Service Commission prior to the coming into force of the Constitution of
Kenya, 2010 (i.e. the Public Service Commission and the Judicial Service
Commission). All the other constitutional commissions and independent
offices referred to in Chapter Fifteen of the Constitution have enacted
operational legislation that is in conformity with the new constitutional
principles. This Bill was first published in October 2015 but was not enacted
by the House hence it lapsed at the end of the 11" Parliament. The

Parliamentary Service Bill, 2018 seeks to address this shortcoming.

PART B: THE PARLIAMENTARY SERVICE COMMISSION

History of the Parliamentary Service Commission

7. The question of the independence of Parliament can be traced back to a Motion
by Hon. Jean Marie Seroney moved on 20" March, 1970 which proposed that
the National Assembly be a self-accounting unit independent of any
Government ministry or department to ensure the supremacy and dignity of
Parliament'. Thereafter in 1993, in light of the repeal of section 2 A of the
former Constitution of Kenya, which legalized the Parliamentary Multi-Party
system of government, the National Assembly resolved to look into ways of
establishing a Parliamentary Service Commission charged with the welfare of

the members and staff of the National Assembly?.

!Kenya National Assembly Official Record (Hansard), February 6- March 20, 1970, Parliamentary Debates, pg.1665
(Google Books) [accessed 11" May, 2017]

? Kenya National Assembly Record ( Hansard), November, 4, 1998, Parliamentary Debates ,pg. 2109
(Google Books) [accessed 11" May, 2017]
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8. Thereafter, on 4™ November, 1998, the Hon. Peter Oloo-Aringo moved a
Motion in the National Assembly for the establishment of the Parliamentary
Service Commission “fo promote and consolidate the dignity, independence
and the supremacy of Parliament” and “which shall be directly responsible to
the National Assembly.” Hon. Oloo-Aringo, in his submissions to the House,
recalled the 1993 resolution and stated that the dignity, independence and
supremacy of Parliament are derived from the premise that the people are
collectively sovereign and that it is Parliament, which exercises that sovereignty
on behalf of the people. Subsequently, Hon. Oloo Aringo introduced a
Constitution of Kenya (Amendment) Bill that sought to amend Sections 45 and
107 of the former Constitution to establish the Parliamentary Service
Commission®. The Constitution (Amendment) Act, No.3 of 1999 was thereafter

enacted.

9. The Constitutional provisions were operationalized by the Parliamentary
Service Act, 2000 as well as amendments to the National Assembly Standing

Orders to reflect the changes.

The Parliamentary Service Commission under the Constitution of Kenya, 2010

10. The Parliamentary Service Commission is established under Article 127 of the
Constitution of Kenya, 2010. Article 127 (2) and (3) provides for the

membership of the Commission as follows-
127 (2) The Commission consists of-

(a) the Speaker of the National Assembly, as chairperson,

3*Kkenya National Assembly Record ( Hansard), May, 12, 1999, Parliamentary Debates ,pg. 2109
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(b) a vice-chairperson elected by the Commission from the members

appointed under paragraph (c);

(c) seven members appointed by Parliament from among its members of

whom—

(i) four shall be nominated equally from both Houses by the party or
coalition of parties forming the national government, of whom at least

two shall be women; and

(i) three shall be nominated by the parties not forming the national
government, at least one of whom shall be nominated from each House

and at least one of whom shall be a woman, and

(d) one man and one woman appointed by Parliament from among persons
who are experienced in public affairs, but are not members of

Parliament.
(3) The Clerk of the Senate shall be the Secretary to the Commission.

11. Article 127(4) provides for the vacation from office by a member of the

Parliamentary Service Commission as follows-
(4) A member of the Commission shall vacate office-
(a) if the person is a member of parliament-
(i) at the end of the term of the House of which the person is a member; or

(ii) if the person ceases to be a member of Parliament; or

Page 14 of 126



