









































































































































The application is brought under section 1A, 1B and 3A of the Civil Procedure Act;
section 8 and 9 of the Law Reform Act and Order 53 Rule 1(1) (2) (3) and (4) of the
Civil Procedure Rules. It is based on an affidavit sworn on 8 December 2022
verifying the facts relied upon and a statutory statement of even date. The affidavit
is sworn by Barry Otieno, who has introduced himself as the general secretary and
chief executive officer of Football Kenya Federation (which I will henceforth refer

to as “the Federation™).

The origin of the dispute before this Honourable Court is a press statement issued
on 9 November 2022 by Football Kenya Federation. The statement was signed by

the Federation’s secretary and stated as follows:

“FKF NATIONAL EXECUTIVE COMMITTEE RESOLUTIONS ON
THE 2021/2022 LEAGUE SEASON

1. That the 2021/2022 FKF premier league, national super league,
women premier league, men’s division one and women’s division one
leagues will not be recognised and have been declared null and void.

2. That there will be no promotion or relegation in the FKF premier
league, national super league and women premier league.

3. That the FKF division one and FKF women’s division one leagues
will neither promote nor relegate.

4. Thatthe 2021/2022 FK division two, regional and county leagues run
by FKF branches, in accordance with the FKF statutes and the FKF
rules and regulations (2019) governing Kenyan football shall be
recognised and their decisions upheld.

5. That the 2021/2022 FKF division two, regional and county leagues
will promote and relegate clubs in their respective tiers.

6. That the men’s and women’s division one leagues will be expanded
for the season 2022/2023 to include teams promoted from the FKF
div two and women regional leagues respectively.

7. That the FKF women Div one and FKF men’s division one leagues
will be regularised in the 2023/2024 league season.

8. That kick off dates for the FKF Premier league be November 19, 2022
and national super league be November 26, 2022.

9. That in the kick off dates for the FKF women premier league, women
div league and men’s division one league be December 3, 2022.
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The resolution by the FKF national executive committee has been guided
by the FKF statutes, FIFA statutes, FKF rules and regulations (2019) and
the sports disputes tribunal rulings on a number of cases filed at the
tribunal, regarding the 2021/2022 league season.”
A section of the Federation membership was aggrieved by this decision and so they
lodged petitions before the respondent challenging the decision. According to the

applicants, these petitions were registered as SDTC E036, E038 and E029 of 2022.

The respondent assumed jurisdiction and nullified the decision. In its pertinent part,
the decision rendered on 6 December 2022 and which is the subject of these
proceedings, read as follows:
“148. Having stated the foregoing, it will be evident by now that we have
come to the conclusion that the decision of the national executive committee

has no legal foundation, is a nullity and cannot be sustained. It is
accordingly quashed.”

According to the applicants, this decision is ultra vires the powers granted to the

respondent by section 58 of the Sports Act 2013.

The applicant’s case is that all decisions of the Federation and the National Executive
Committee are appealable within the internal dispute resolution mechanisms as
outlined in the Federation’s constitution. Again, rules 10.3.1 and 10.3.5 of the
Federation’s Rules and Regulations Governing Kenya football (2019), members
have the right to appeal against any decision made by Federation or any of its

national committees to the Federation’s appeals committee.

According to the applicants, the jurisdiction granted to the respondent by the Sports
Act, 2013 is appellate in nature except for the only one instance in section 58(b)

where the respondent has jurisdiction to hear other sports-related disputes that all

4 |JR. NO. 5 OF 2022: JUDGMENT



parties to the dispute agree to refer to the respondent and the respondent agrees to

hear them.

The applicants contend that in entertaining the dispute before it, the respondent
arrogated itself jurisdiction which it does not have. And in doing so, the respondent
disregarded the doctrine of exhaustion of internal dispute resolution mechanisms as
enunciated by the Court of Appeal in Geoffrey Muthinja Kabiru & 2 Others
versus Samuel Munga Henry & 1756 Others (2015) eKLR where it is said to have
been held that where a dispute resolution mechanism exists outside courts, the same
must be exhausted before the jurisdiction of the court is invoked and that courts
ought to be approached as a last resort and not as the first port of call when a storm

brews.
The respondent did not file any response to application.

Dick Arudo filed a replying affidavit on behalf of the 15" interested party opposing
the application. He does not dispute that the respondent made the impugned decision
but urges that it had the requisite jurisdiction to entertain the dispute out of which

the decision arose.

He has also sworn that the 2™ and 3™ applicants were removed from office on 19
July 2022 in SDTSC No. 006 of 2022, Milton Nyakundi Oriku versus FKF & 17
Others and that in Football Kenya Federation & 2 Others versus Cabinet Secretary
for Sports, Culture and Heritage & 5 Others; Kariobangi Sharks Football Club & 7
Others (2021) eKLR the court held that the removal from office of the 2™ and 3™

applicants was lawful.

Contrary to the orders of the court, the 2% and 3™ applicants together with the 3™ to

14" interested parties convened an executive committee meeting and issued the
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resolution of 9 November 2022 which, among other things, nullified the whole of
2021/2022 football season.

Arudo admitted, though, that rule 10.3.1 and 10.3.5 of the Rules and Regulations
Goveming Football in Kenya (2019) require that parties to a dispute to first lodge an
appeal to the appeals committee. He, however, contended that the resolution of 9
November 2022 was not envisaged and, in any event, the persons who purported to

make the resolution were not legally in office.

He further swore that his club, Dimba Patriots F.C. had participated in the 2021/2022
division one league and was due for promotion to the national super league before

the Federation’s national executive committee nullified the 2021/2022 season.

The only other replying affidavit in this matter was swomn by Robert Kenneth
Wanyoike Macharia on behalf of Murang’a Seal Football Club, named as the 20%
interested party in the application before court. Like Derick Arudo, Macharia has
sworn that the 2™ and 3™ applicants were invalidly in office by dint of a gazette
notice number 12374 of 11 November 2021 according to which the cabinet secretary
for sports disbanded the national executive committee of the federation. The ousting
of the applicants, it is urged, was upheld by Ong’udi, J. in constitutional petition no.
E473 of 2021. The applicants are also said to have been removed from office in a

decision by the respondent in case no. E006 of 2021.

The applicants’ application, the responses filed thereto and the submissions made in
respect of the positions parties have adopted in supporting or opposing the motion
boil down to the question whether the respondent had jurisdiction to determine the
dispute that led to the impugned decision. This, in my humble view, is the

overarching question the determination of which should resolve the dispute before
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