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CHAIRPERSON’S FOREWORD

The Universities Regulations, 2023 (“the Regulations™) are made vide LN No. 56 of 2023,
pursuant to powers conferred on the Cabinet Secretary for Education under section 70 of the
University Act, (No. 42 of 2012).

The Regulations were published in the Gazette as LN. No. 56 of 2023 on 2" May, 2023, received
by the Clerk of the National Assembly on 8™ May, 2023 and were laid on the table of the House
on 6™ June, 2023, being the fourth sitting day since publication hence were within the Statutory
timelines contemplated under section 11(1) of the Statutory Instruments Act.

The Regulations seek inter alia, to provide for other modes of teaching and delivery such as
open, Distance e-learning, taking into account the effect of COVID-19, Open University of
Kenya, A framework for collaboration between; local Universities and local Tertiary Institutions,
better carrying out of activities of Specialized Degree Awarding Institutions and better direction
and Quality Assurance of activities in Universities in Kenya such as institutionalizing quality
audit in the University Statutory Instruments Act, 2013.

However, the Regulations fall short of complying with the minimum threshold set out in Articles
10, 118 and 259 (11) of the Constitution as read with sections 5, SA and 13 of Statutory
Instruments Act, 2013, section 70 of the Universities Act, 2012, the Interpretations and General
provisions Act, (Cap 2 Laws of Kenya) for failure to conduct sufficient public participation,
omitting to subject the Regulations to a regulatory impact assessment, inclusion of provisions
that are wultra vires the enabling provisions of the Universities Act, 2012, and blatant
contravention of section 13 of the Statutory Instruments Act, 2013 and on other grounds set out
in detail in this report.

Pursuant to section 16 of the Statutory Instruments Act, 2013 which requires the Committee to
confer with the Regulation—-Making Authorities before making its decision, the Committee held a
meeting with Cabinet Secretary for Education on 29" June, 2023 within Parliament Buildings to
deliberate on the Universities Regulations, 2023.

The Committee was cognizant of the provisions of the Report on the Presidential Task Force
recommendations regarding University Education and sought to urge the Ministry to realign the
Regulations with that report, as well as the issues raised by the Committee.

Having examined the Universities Regulations, 2023, Legal Notice No. 56 of 2023 in accordance
with the Constitution, the Interpretations and General Provisions Act (Cap 2), the Statutory
Instruments Act (No 23 of 2013), the University Act, (No. 42 of 2012), the Committee
recommends that the House Annuls in entirety the Universities, 2023, (LN. No. 56 of 2023) for
non-compliance with the relevant Statutes, and to give the Ministry an opportunity to align the
Regulations with the Constitution, the relevant Statutes and the Report of the Presidential Task
Force on the recommendations on University Education.




I wish to most sincerely thank the Speaker and the Office of the Clerk of the National Assembly
for the invaluable support accorded to the Committee in the discharge of its mandate.

On behalf of the Members of the Select Committee on Delegated Legislation and pursuant to

Standing Order 210 (4) (b), it is my pleasure and duty to present to the House, the Committee’s
Report on the Consideration of the Universities Regulations, 2023 (LN. No. 56 of 2023).

HON. CHEPKONGA KIPRONO SAMUEL, CBS, MP



1.0 PREFACE

1.1 Establishment and Mandate of the Committee

ls

The Select Committee on Delegated Legislation is established pursuant to Standing

Order No. 210 and is mandated to consider statutory instruments submitted to Parliament for
consideration. The Committee is expected to consider in respect of any statutory instrument,
whether it is in accord with the provisions of the Constitution, the Act pursuant to which it is
made or other relevant written laws.

During the scrutiny, the Committee is guided by the principles of good governance, rule

of law considers whether the instrument-
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is in accordance with the provisions of the Constitution, the Act pursuant to which it is
made or other relevant written laws;

infringes on fundamental rights and freedoms of the public;

contains a matter which in the option of the Committee should more properly be dealt
with in an Act of the Parliament;

contains imposition of taxation;

directly or indirectly bars the jurisdiction of the court;

gives retrospective effect to any of the provision in respect to which the Constitution does
not expressly give any such power;

it involves expenditure from the consolidated fund or other public revenues;

is defective in its drafting or for any reason form or part of the statutory instrument calls
for any elucidation;

appears to make some unusual or unexpected use of the power conferred by the
Constitution or the Act pursuant to which it is made;

appears to have had unjustifiable delay in its publication or laying before Parliament;
makes rights, liberties or obligations unduly dependent upon non-renewable decisions;
makes rights, liberties or obligations unduly dependent insufficiently defined
administrative powers;

inappropriately delegates legislative powers;

imposes a fine, imprisonment or other penalty without express authority having been
provided for in the enabling legislation;

appears for any reason to infringe on the rule of law;

inadequately subjects the exercise of legislative power to Parliamentary scrutiny; and
accords to any other reason that the Committee considers fit to examine.
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