









































ABBREVIATIONS AND ACRONYMS

EMB - Electoral Management Body

GDP — Gross Domestic Product

IEBC - Independent Electoral and Boundaries Commission

IFES - The International Foundation for Electoral System

UN — United Nations



SECTION ONE: INTRODUCTION
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Background

International migration has seen millions of citizens relocate to new countries.
Over the last 45 years, the number of persons living outside their country of
birth has more than doubled from an estimated 75 million in 1960 to nearly
215 million representing 3% of the world population (UN, 2009). About 30
million Africans are living outside their home country. According to the
Ministry of Foreign Affairs and International Trade Kenya Diaspora Policy
(2014), it is estimated that 3 million Kenyan citizens live outside Kenya and
the number is continuously on the rise.

The Kenyan government recognizes the important role played by Kenyan
citizens living outside the country in the social economic development of the
nation. In 2013, it is estimated that remittance by Kenyans living abroad was
at KSh113 Billion; accounting for 2.98 per cent of GDP. This demonstrates the
strong link between Kenyan citizens residing outside the country and their
homeland. In appreciating their contribution, the Constitution of Kenya, 2010
confers upon every citizen living outside Kenya political rights including the
right to participate in the electoral process.

According to the National Institute for Regional and Spatial Analysis (NIRSA)
(2009); by 2007,115 countries worldwide had made provisions for external
voting. Africa has 28 countries that have put in place provisions for external
voting. Despite such a significant number of countries having provisions for
external voting, there are no harmonized international standards and
practices to guide new entrants into external voting. However, there are a
few shared practices in countries which include eligibility to vote and the type

of elections. These practices are normally guided by the laws of respective
countries.

In 2013, the Independent Electoral and Boundaries Commission facilitated
Kenyan citizens residing in the East African region - Burundi, Rwanda,
Tanzania and Uganda - to exercise their voting rights during the March 2013
General Elections. The Commission learnt some lessons following this exercise

and endeavors to progressively expand the opportunity to Kenyans in other
countries around the world.

The Legal Framework

Article 38 (3) of the Constitution of Kenya, provides that every citizen has the
right to free, fair, and regular elections based on universal suffrage and the
free expression of the will of the electors. The Article further provides that
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every adult citizen has the right without unreasonable restrictions to be
registered as a voter, participate in voting and be a candidate for election.

Article 81 of the Constitution of Kenya reiterates the freedom of citizens to
exercise their political rights as enshrined in Article 38 and also provides for
universal suffrage based on the aspiration for fair representation and equality
of the vote. Article 82 (1)(e) of the Constitution requires Parliament to enact
the requisite legislation to provide for the progressive registration of citizens
residing outside Kenya and the progressive realization of their right to vote.
The total effect of these provisions is to accord every citizen residing outside
Kenya the right to exercise their political rights including voting. Parliament
enacted the Elections Act, 2011 together with the attendant Elections
(General) Regulations 2012, the Elections (Voter Registration) Regulations
2012 and Diaspora Regulations.

In the case of Independent Flectoral and Boundaries Commission vs. New
Vision Kenya (NVK Mageuzi) and others (Petition No. 25 of 2014), the
Supreme Court of Kenya made far reaching orders on the progressive
registration of citizens residing outside Kenya and realization of their right to
vote. The Court ordered that the Commission “shall effect a progressive voter
registration for Kenyan citizens living in the Diaspora, and shall file periodic
reports annually on such registration, for review by the National Assembly
and the Senate, through the offices of the respective Speakers of the two
Parliamentary Chambers”. The Court further ordered that the Commission
“shall put in place an infrastructure for the comprehensive registration of
Kenyan citizens in the Diaspora as voters, to the intent that the numbers of
such Kenyan citizens participating in general elections shall increase
progressively over time”.

Challenges to Effective Facilitation of Diaspora Voting

The Commission is cognizant of possible limitations and challenges that are
likely to be encountered in the implementation of the policy on registration
and voting by Kenyans residing outside the country. Some are highlighted
below.

Data on Kenyan Citizens Residing outside Kenya: Not all citizens residing
outside Kenya register with Kenyan Missions abroad. This makes it difficult to
ascertain the actual number and distribution of their population across the
globe for planning purposes.

Time Zones: Although the voting time is defined in the law, time differences
in different parts of the world may cause logistical and administrative
challenges.
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Coordination with Host Countries: There are no consistent policies, practices
or standards to guide host governments on foreign electoral activities being
conducted in their territories. Therefore, planning for external electoral
activities requires extensive negotiations and agreements with host countries

Cost: Out of country voting is more expensive compared to in-country
voting. According to IFES, 2012 * Out — of- Country Voting: A Brief
Overview”, out of the country voting costs five to ten times more than in-
country voting.

Operational Challenges: The population of citizens residing outside Kenya is
spread across many different countries causing challenges in the distribution of
materials, training of staff and transmission of results from far-flung areas.

Perception of Fraud: Out-of-country voting operations are much more
susceptible to perceptions of fraud than in-country wvoting. This is
compounded by the unlikelihood of elections being observed by independent
observers or party agents.

Methods of Voting: There are several internationally recognized methods of
out-of-country voting. These include personal voting, postal voting, voting by
proxy, and electronic voting. The current law requires personal voting. There
are some members of the Kenyan Diaspora who are advocating for
alternative methods of voting.

It is against this background that the Commission has developed this policy to
spell out measures to be taken to facilitate citizens residing outside Kenya to
realize their right to vote as provided in the Constitution; in particular, voter
registration and voting.



























































































































































































































































































































