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FOREWORD

Mr Speaker Sir,

Following the enactment of the Pensions (Amendment) Act No.6 of
2003, I requested the State University of New York (SUNY Kenya)
to assist in monitoring the implementation of the Act which came

into effect on 1% January, 2004.

Mr. Speaker Sir, may I take this opportunity on behalf of the Kenya
National Assembly to sincerely thank SUNY-Kenya for their
extended support to this project and specifically wish to mention the
support I received from the immediate former Director of SUNY-
Kenya, Dr. Jesse Biddle, without whose guidance it would not have
been possible for me to undertake this task. The findings of this
project has clearly confirmed the need to establish a parliamentary
oversight office to report on Government undertakings to this

House.

My sincere thanks also go to all Honourable Members and especially
those who contributed to the Bill. The Bill was passed and evolved
into an Act due to the overwhelming support it recetved from all

Members.






May, I also thank H.E. the President, the Hon. Mwai Kibaki C.G.H,,
M.P. who gave the needed Presidential Assent to translate the Act

into law.

Finally, Mr Speaker, I wish to thank all Government Ministries and
Departments who provided mnformation that greatly facilitated the
implementation of the Act. This information formed the basis of this

Report without which I could not have accomplished the project.

It is my hope that the Report will trigger some action to ensure that
the objectives of the Pensions (Amendment) Act are achieved,
particularly in the promotion of the welfare of retiring government

employees.

RO.=:)
HON. DAVID MUSILA, M.B.S., M.P.,
MWINGI SOUTH/DEPUTY SPEAKER

Wednesday 8" December, 2004
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1. INTRODUCTION

Parliament is the organ of government that is mandated and responsible for law making;
oversight and deliberating on important National issues. To achieve these goals,
Parliament as an institution needs to be responsive to the changing environment. The
response could range from strengthening the House to enhancing the sharing of power
with the Executive. Most Parliament reforms are in the form of drawing up programmes
aimed at strengthening the legislature in the management and conduct of its business. In
most developing democracies parliaments have been performing under an environment of
uncertainty and consequently the system tends to be weak. The idea of strengthening
legislature is hence to eliminate “rubberstamp” types of parliaments, to more
transformative representative bodies. All these efforts are geared towards giving the

citizens a voice, on one hand, and ensuring that the executive is performing its mandate

on the other.

Assimilating this concept, SUNY Kenya, a research foundation whose theme in Kenya is
parliamentary s trengthening is c ommitted at strengthening the K enyan P arliament and

has been carrying out different programmes to achieve this objective.

SUNY-Kenya has developed a program of assisting the establishment of an office that
would enhance the oversight role of Parliament (Parliamentary Oversight Office). SUNY
Kenya and Kenya National Assembly decided to monitor the implementation of Pensions
Amendment Act No. 6 of 2003 as a pilot project. The Act was borne of a private Bill
introduced in the year 2003 and become law effective from 1% January 2004.

The introduction of Private Bills has often elicited little support from the government
side. Further, the atmosphere has not been friendly and encouraging for initiation of
private bills. Consequently Members of Parliament are disadvantaged both by the

Standing Orders and lack of an efficient legislative Drafting Department.






This report therefore attempts to address the need of establishing a Parliamentary
Oversight Office that would be mandated to track implementation of legislations passed
in the House. The paper, is designed in a style that clearly indicates the developments of
the Pensions (Amendment) Act No. 6 of 2003 and the efforts made in tracking its

implementation.

Hon. Members are encouraged to study the results of the project and consider
establishing an oversight office in Parliament that would facilitate in tracking the
implementation of decisions taken by the House. The office would, if put in place,
provide information on the implementation of Motions, Bills and other undertakings

given on the floor of the House.

2. GENESIS OF THE PENSIONS (AMENDMENT) ACT 6
OF 2003

The history of this particular Amendment Act dates back to 4™ June 2000 when the
Member of Mwingi South Constituency, the Hon. David Musila - moved a private
Member’s Motion in the House. The Motion urged the government to ensure that all
benefits due to retirees were paid immediately upon retirement while dependant’s
pension was paid within three calendar months. The Motion was unanimously passed on
the 5™ day of July, 2002. However, the Government did little to implement the Motion
despite the fact that an Assistant Minister for Finance had expressed support. One year
down the line the Hon. Member took further action by moving another Private Member’s
Motion seeking leave of the House to introduce the Pensions (Amendment) Bill. The
Member succeeded with the House unanimously passing the Motion. Although the House
granted leave, two years passed before the Bill could be drafted and brought to the
House. Nevertheless, with the assistance of the Attorney-General, the Pensions
(Amendment) Bill was published in October 2002 but the eighth Parliament was
dissolved before it could be debated.



During the ninth Parliament, the Bill was re-introduced into the House by the Hon.
Musila and read for the first time on 8™ April, 2003. The second reading was on 17"
April, 2003. The Bill received incredible support with all members who contributed
making positive contributions Members raised several issues concerning the processing
of the pensions benefits by the Directorate of Pensions. It was noted with deep concern
that the manner in which the government was treating retired public servants in regard to
processing their benefits caused suffering to the retired officers. There were huge delays
in processing yet the payment of pension is a right and not a favour.

There was inefficiency and high level corruption that resulted in ‘loss of files’ of the
retired officers. Emerging from the debate, most Members concluded that a large number
of retired officers ended up dying before getting their benefits. Other Members were of
the view that the mode of payment of benefits should be reviewed since this was done
through the district treasuries and the money hardly got to the beneficiaries in good time.
Members felt that the time given to the government to settle dependant’s pension was too
long and could be limited to only one month.

The general view of Members from both sides was that, it should be made expensive for
the government for delay in processing of retirement benefits hence bring about some
sense of efficiency. The payment of accruing interest on unsettled dependant’s pension
and retaining of officers in service until their benefits are paid was suggested as a
punitive measure on the Government. The aspect of decentralization was debated and
Members suggested that it would be more effective if there were pension officers at the
district level so that retired officers did not have to travel to Nairobi for their benefits.

It was suggested that if there was a pensions department officer in every Ministry this
would expedite paper work at the pensions department hence speed up processing and
payment. The bureaucracy surrounding the processing of retirement benefits was too
much and Members debated on how this could be shortened to avoid unnecessary delays.
Computerization of the Department of Pensions was highlighted as necessary and an
increase of staff needed as there was serious understaffing with only a third of the

required number available.



3. ESTABLISHMENT OF AN OFFICE TO MONITOR THE
IMPLEMENTION OF THE PENSIONS AMENDMENT
ACT NO. 6 OF 2003

The office came into effect at the end of February 2004 under the initiative of the
Honourable Deputy Speaker. It was established to monitor and report on the
implementation status of the Pensions Amendment Act No. 6 of 2003. The responsibility
of the office was to track changes that Ministries have instituted in implementing the
Amendment as proposed in the first schedule of the Pensions Act (Cap) 189.

The office of the Deputy Speaker posted an advertisement inviting information from civil
servants: retired civil servants, the ones retiring in the year 2004 as well as information
on dependants claiming dependant’s pension. The response was massive with hundreds
of retired civil servants claiming that their applications had not been processed for more
than two years. Given the amount of information received, an electronic data base was
established to maintain the respondents’ information as a necessary tool for tracking the
implementation of the Act as well as for easy retrieval and follow-up of retirement
claims. One of the objectives of establishing this office was to identify the policy
position at the different Ministries and departments. It was imperative to develop a
technique that would not only help track the implementation status of the Act but also
facilitate information about the loopholes and flaws of the Act in relation to its
implementation. The technique developed was manifested in a system that would make a
comparative analysis of the operations pertaining to the processing of pensions and
receipt of complaints from claimants. Time lag was taken as a major component of

interpretation of the result and the basis of measurement.



For operative purposes, the office incorporated measures that would facilitate a proper
tracking of progress in the implementation of the Act, those included:

* Drawing up Ministry by Ministry follow-up to ascertain the measures taken
to conform to the new law. T his w as d one through r equesting i nformation
about retired officers in the 2002 & 2003 and the ones retiring in the 2004.

* Making an in-depth analysis on the cases processed in the last two years
while comparing them with the pending applications. A further analysis
would be done with reference to the processed applications during the year
2004 vis-a-vis the increase in the number of retirees since the Act was
enacted.

* Making a comparison of the data from the Ministries with the one that
emanated from affected pensioners and dependants.

The requested information from Ministries and Departments was also considered as a
way 1n which to establish the adjustments and policy changes done at the Ministries in
compliance w ith the i mplementation o f t he P ensions ( Amendment) A ct No.6 o f2 003.
The key information used to make conclusive analysis would be that of officers who
retired in 2003 and the officers retiring in 2004. This is important because the
information would reflect the cases pending in 2003 and whether the cases of the retiring
officers in 2004 have been prepared in readiness for forwarding to the Director of
pensions. At this juncture then, the issue would be to make a follow-up with the Director
of Pensions to ensure that the forwarded files are processed and paid out to the pensioners

and the dependants on time.



4 DATA ANALYSIS

The data and information within the project was broadly categorized in three major

components:-

I. Officers who have already retired and have not yet received their pensions
II. Officers retiring during the year 2004
III. Dependants who have not been paid dependant’s pension

This information formed the b ulk o f c omplaints c ases which continued to be received
from the inception of the project.

In order to track the implementation of the Act, data on the affected persons was needed
so as to form the basis of comparative analysis. This information was vital since the
compliance could only be tracked based on unpaid retirement claims. The information of
unsettled retirement claims established the platform to pursue Ministries to settle the
claims. The information received was arranged and categorized to facilitate an analysis
on compliance.

As to the process o finitiating p ension claim it was noted that once an officer retires,
his/her file is processed and forwarded to the Treasury, Pensions Department for
payment. Once the file gets there a number is allocated (APN/PC) that confirms the

commencement of processing.

4.1 METHODOLOGY

The data compiled needed an analytical approach so as to clearly give a picture of
implementation of the Pensions (Amendment) Act no. 6 of 2003. The data available
emanated from, information received from the Ministries and Departments, the Pensions
Department and from the affected retired officers. The analysis of data was carried out
with a view to establish the position of all the complaints received from officers who had
retired and not been paid their dues. Similarly it was important to know what Ministries

were doing to ensure retirement claims for the year 2004 are processed in good time.






The key feature here was to resolve the unsettled claims with a view to mainstreaming
the processing of pensions benefits. The approach therefore was first to get all the
retirement claims for the years 2002, 2003 and 2004. Having compiled a data bank for all
this information, a comparative survey was done. The survey involved assessing the
processed and the paid out claims against complaints received for the years 2002 and
2003. For the retirement claims of 2004 the analysis focused on the processed claims
ready for forwarding to the Treasury.

The data on retired officers whom the APN/PC number had been allocated was sent out
to the Directorate of Pensions. This was to confirm the position of the claims and also get
an indication of when the claims would be paid.

The data on the retired officers whom the APN/PC had not been allocated was sent out to

the Ministries/Department as a way of facilitating preparation of these claims.

4.2 COMPLIANCE ASSESSMENT

The level of compliance by the Ministries and Departments is measurable in terms of
accessing unsettled claims in comparison to the prepared ones. The rating from the top; is
a Ministry that has fully prepared all the retirement claims of the years 2002 & 2003.
From the bottom, low levels of compliance characterized by pending unsettled retirement
claims at the Ministry.

Similarly, the Ministry went ahead and prepared the retirement claims for 2004 ready for
forwarding to the Directorate of Pensions for processing and payment.

Compliance Formula

The formula is simple; a case where all the claims of past retired officers are
Jforwarded to the Director of Pension plus preparation of 2004 claims — represent high
level of compliance. Low compliance is represented by a deficit of the unsettled
retirement claims for past retired officers coupled by unprepared claims for the officers

retiring during the year 2004.
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5 DATA PRESENTATION

An analysis was carried out to illustrate the measures taken by the different Ministries to
comply with the Act. This analysis was based on the information gathered from the
Ministries as well as what was received at the office in the form of complaints from
unpaid retired officers. The analysis was highly dependant on how detailed the
information from the Ministry was. Some ministries did not send detailed information on
the status of the retirement claims hence no conclusive analysis could be carried out. In
extreme cases, some Ministries did not respond and gave little information on the status
of pension claims.

The analysis is therefore categorized in three groups with respect to:

a) Conclusive analysis — for the ministries that provided detailed information on
retirement claims.

b) Partial analysis — information provided but not showing status of the retirement
claims

¢) No analysis — ministries that declined to provide information on the retirement

claims

5.1 MINISTERIAL PROFILE — CONCLUSIVE ANLYSIS

The following is a statistical expression portraying compliance by the Ministries which
provided detailed information on the retirement claims. (Appendix I the list containing

names and personal numbers per Ministry.)
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