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PREFACE

2.1 Establishment of the Committee
The Standing Cornmittee on Land, Environment and Natural Resources is established
under standing order 228(3) of the Senate Standing Orders. The mandate and the
functions of the Committee are set out under the Fourth Schedule of the Senate Standing
Orders which mandates the Committee to consider all matters relating to lands and
settlement, housing, environment, forestry, wildlife, mining, water resource management
and development.

3.lMembership of the Comm ittee
The Committee is comprised of the following members -

1. Sen. John Muhia Methu, MP - Chairperson

2. Sen. (Dr.) Steve Lelegwe Ltumbesi, MP - Vice - Chairperson

3. Sen. William Cheptumo Kipkiror, CBS, MP

4. Sen. Johnes Mwashushe Mwaruma, MP

5. Sen. Issa Juma Boy, MP

6. Sen. Agnes Kavindu Muthama, MP

7. Sen. Wamatinga Wahome, MP

8. Sen. Mariam Sheikh Omar, MP

9. Sen. Beatrice Akinyi Ogola, MP

Mr. Speaker,

The Constitution of Kenya recognizes water as an essential resource, laying the
foundation for its conservation, equitable distribution, efficient management, and
sustainable use. Specifically, Article 43(lXd) of the Constitution affirms every Kenyan's
right to clean and safe water in adequate quantities. Additionally, Article 60, which
encapsulates the principles of land policy, underscores sustainable and productive
tnanagement of land resources, inclusive of water bodies. The Fourth Schedule of the
Constitution delineates the shared responsibility between the national and county

The Senate Standing Committee on Lond, Environment & Natural Resources Page 1.
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Adontion of the Renort of the Standins Committee on Land. Environment
and Natural Resources on the Water (Amendment) Bill (Nation al
Assembly Bills No. 33 of 2023)

Name Designation Signature

h,/
Sen. John Muhia Methu, MP Chairperson

Sen. (Dr.) Steve Lelegwe Ltumbesi,
MP Vice - Chairperson

3 Sen. William Cheptumo Kipkiror, CBS,
MP

Member

Sen. Johnes Mwashushe Mwaruma, MP Member
*

5
Sen. Issa Juma Boy, MP Member

6 Sen. Agnes Kavindu Muthama, MP Member
(

7 Sen. Wamatinga Wahome, MP Member <
8

Sen. Mariam Sheikh Omar, MP Member
r

9
Sen. Beatrice Akinyi Ogola, MP Member
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CHAIRPBRSON'S FOREWORD

contains proceedings of the Standing Committee on Land
esources on its consideration of the Water (Amendment)
Bills No. 33 of 2023) which was published on 4'h July, ZO23.

e First Reading on lgth September, 2023 and was thereafter co
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pursuant to the provision of Standing Order 127 .
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rapid socio-economic changes, technological advancements,
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placement of advertisements in the print media on Friday, 22
ing public and stakeholder views on the Bill pursuant to Article
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The Cornmittee rvishes to thank the Offices of the Speaker and the Clerk of the Senate as

well as the Secretariat for the support extended to it in the conduct ofthe public hearings
and in fulfilling its mandate.

Further, the Comrnittee wishes to thank members of the public and stakeholders who sent
written submissions including the general public.

Mr. Speaker,

It is now rny pleasant duty, pursuant to standing order 148 of the Senate Standing Orders,
to present the Report of the Standing Committee on Land, Environment and Natural
Resources on the water (Amendment) Bill (National Assembly Bills No. 33 of 2023).

Signed: Date 20t2t24

SEN. JOHN MUHIA METHU, MP

li'l !,I

The Senate Standing Committee on Land, Environment & Naturol Resources

CHAIRPERSON

STANDING COMMITTEE ON LAND. ENVIRONMENT AND NATURAL
RESOURCES

Page 5
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CHAPTER ONE

INTRODUCTION
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pursuant to standing order 145(l) of the Senate Standing Orders, to the Standing
Committee on Land, Environment and Natural Resources for facilitation of public
participation.

ll.Subsequently, the Committee, pursuant to Article ll8(l) (b) of the Constitution and

standing order 145(5) of the Senate Standing Orders, invited submissions from
tnembers of the public on the Bill via an advertisement in the Standard and the Daily
Nation Newspapers on Friday, 22nd Septemb er,2023.

3.0 Overview of the Bill

l2.This Bill originated from the National Assembly and was passed by the National
Assembly with amendments on August 23'd,2023.It contains the following twelve
(12) clauses:

l3.Clause 2 of the Bill seeks to amend section 2 of the Water Act, No. 43 of 2016 (the

'Act') in the following manner:

(a) by inserting the definition of a 'contracting authority' to mean a national or
county govemmental body seeking to delegate its functions to a private entity.

(b)by deleting and inserting a new definition for'bulk water'. The Act currently
defines 'bulk water' as water supplied to a water services provider by the water
services provider making the supply. The Bill proposes to amend this
definition by specifying that only a water works development agency or the
Water Storage Authority can supply bulk water.

(c) by deleting and inserting a new definition for 'water services provider'. The

Act currently defines 'water services provider' as a company, public benefits
organization or other person providing water services under and in accordance

with a licence issued by the Regulatory Board for the service areas defined by
the licence. The Bill now proposes to expand this definition by including the
words 'agency, authority and state corporation', which expands the scope of
entities that can be considered as water services providers.

14. Clause 3 of the Bill proposes amendments to section 32 of the Act. Currently, section
32 delineates the Water Storage Authority's roles, which include overseeing national
water works development, managing water storage infrastructure, formulating water
storage strategies, enforcing water harvesting policies, managing drought
interventions, and advising the Cabinet Secretary on relevant matters. The amendment

seeks to broaden the Authority's roles, enabling it to:

The Senate Standing Committee on Land, Environment & Natural Resources Page 7



I

devel

techni

agenc

. Claus
new p

roles

which
water

.Addit
water

. Claus
sectio

from

a wat

those

Furth

of the

condi

Claus

arne I-l

refere

(a)

(b)

(a)

(b)

(c)

ing, maintaining, and managing national public water works
support to the Cabinet Secretary. The proposed amendment

s operational scope by introducing specific methods and partn

nter into bulk water purchase agreements with investors as p
rivate Partnerships Act; and

ter into bulk water purchase agreements with water works
gencles

4 of the Bill proposes an amendment to section 68 of the Act b
agraph (ba) immediately after paragraph (b). Section 68 of the A
d responsibilities of the water works development agenci

the water works development agencies can operate waterworks
ervices:

Through bulk water purchase agreements with private inves
Public Private Partnerships Act, 2021.

Through bulk water purchase agreements with other water service

By operating as a water services provider until the agency
responsibility for the operation and management of water wor
government or a water services provider.

nally, the proposed new paragraph (ba) further states that a
ork shall not be transferred to a county government.

5 of the Bill introduces a new section 68,4. to the Act. The p
68,4 will require every water works development agency to ob
e Regulatory Board based on the functions outlined in Clause

orks development agency, by excluding national public wate
o be handed over. Additionally, the amendment proposes the

ore, the proposed new section tasks the Regulatory Board, with
abinet Secretary, to publish inthe Gazette and on its website the

ons for the licensing ofthese agencies

6 of the Bill seeks to amend Section 69 of the Act. Sp
ment narrows the scope of completed waterworks that are to be

ces to the'joint committee'and'authority of county governments'

e Senote

the Public

velopment

inserting a

details the

including
providing

ens the

ps through

d provide

as per the

oviders

nsfers the

o a county

nal public

posed new
n a license

of the Bill
e approval

dards and

fically, the

ed over by

orks from
mission of

Page B

7I

Standing Committee on Land, Environment & Natural Resources



l9.Section 69 stipulates that following the commissioning of all waterworks, the

waterworks development agency must enter into an agreement with either the county
government, the joint committee, or the authority of county governments. This is done

jointly with the water service provider whose service area encompasses the said water

works. The intent behind this agreement is to authorize the use of the water works to
furnish water services, either by the joint committee, the authority, or the water

services provider.

20. Clause 7 of the Bill proposes amendments to section 72 of the Act, introducing a new

mandate for the Water Services Regulatory Board to evaluate and approve water,

sewerage, and bulk water tariffs across various domains, including domestic,

commercial, and irrigation uses. This proposed change expands the Board's existing

role, which involves recommending tariffs. Additionally, the amendment seeks to

remove the Board's function to accredit water services providers. Within the Act,

section 72 broadly outlines the powers and functions of the Regulatory Board. These

include setting national water service standards, recommending water and sewerage

tariffs with a keen eye on consumer protection, overseeing and regulating water

service providers, ensuring compliance, managing a national water services database,

addressing consumer grievances, and offering counsel to the Cabinet Secretary on

pertinent water service issues.

2l.Clause 8 of the Bill proposes to amend section 75 of the Act, which pertains to the

"Register of licensed water services providers." The proposed amendments

encompass two primary changes:

(a) The details required for the registration of all licensed water services providers

are expanded. While the original text of section 75(lXa) mandates the

inclusion of "their names and addresses" in the register, the amendment seeks

to replace this with a more detailed set of contact information: "their names,

telephone numbers, electronic mail and postal addresses."

(b) The proposed amendment also changes the terminology in section 75(l)(c).
The original text makes reference to the services for which the water services

providers are "accredited." The amendment proposes the replacement of
"accredited" with "licensed."

22. Clause 9 of the Bill seeks to introduce rnultiple amendments to section 93 of the Act,
which pertains to Public Private Partnerships (PPP) in the realm of water services:

The Senate Standing Committee on Land, Environment & Notural Resources Page 9
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24. Clause 11 of the Bill proposes a focused amendment to Section I l4 of the Act, which
outlines the objectives of the Water Sector Trust Fund. The amendment aims to
broaden the entities to which the Fund caters. Specifically, the introductory part in
Section I 14 will be enhanced by including the phrase "or any water works
development agency" immediately after the term "counties". This ensures that not just

counties, but also any water works development agencies, are eligible to benefit from
the provisions and financial grants of the Fund, especially for the development and

management of water services in marginalized or underserved areas.

25.Clause 12 of the Bill seeks to amend Section 119 of the Act, which establishes the

Water Tribunal by elaborating on the composition of the Tribunal. The proposed

amendment provides that the Water Tribunal is to consist of:

(a) a Chairperson who shall be an advocate of the High Court of Kenya with no

less than ten years ofpost-qualification experience.

(b) two technical experts, one of whom shall be a registered civil engineer and the

other a registered water engineer, both with a minimum of ten years'

professional experience.

(c) two additional members, each holding a degree from a university recognized in
Kenya, coupled with at least five years of experience in their relevant fields.

26. Further, the proposed amendment provides for the tenure of the Chairperson and the

members as a term of three years, renewable once, and their remuneration and

allowances are to be determined by the Judicial Service Commission, in consultation
with the Salaries and Remuneration Commission.

The Senate Stonding Committee on Land, Environment & Natural Resources Poge 11
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CHAPTER TWO
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ittee received submissions from the following stakeholders-
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bers of the County Budget and Economic Forum of Taita Taveta
er Services Regulatory Board (WASMS);

National Treasury & Economic Planning-Public Private
ctorate; and

istry of Water, Sanitation and Irigation

ittee met the Cabinet Secretary, Ministry of Environment, Cli
together with relevant Ministry officials on Wednesday, 30th

n aim of enlightening the Committee further on the provisions
d a justification for each of the provisions as proposed in the Bill

ices Provider Association (WASPA) appeared before the Co
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ever, by the time the Committee was finalizing its report on the
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Submissions from Stakeholders and Committee Observations and

28. The Committee received submissions on specific clauses of the Bill and made various
observations and determinations on each proposal as follows-

A. COUNCIL OF GOVERNORS (COG)

In the memorandum, they proposed the following amendments to the Bill-

l. clause 2 of the Bill seeks to amend section 2 of the water Act, No. 43 of 2016 (the
'Act') in the following manner-

(a) by inserting the definition of a 'contracting authority' to mean a national or
county governmental body seeking to delegate its functions to a private entity.

(b) by deleting and substituting the deletion of 'bulk water'. The Act currently
defines bulk water' as water supplied to a water services provider by the water
services provider making the supply. The Bill proposes to amend this definition by
specifying that only a water works development agency or the Water Storage
Authority can supply bulk water.

Prorrose- To amend clause 2(b) to read as follows: ,,bulk water" means supply
of water in bulk by water works development agency or Water Storage
Authority of the County Public Works and Services to water service
providers for retail.

Justification- County Public Works and Services include storm water
management systems in built-up areas and water sanitation services and are
thus an exclusive function of the County Governments under the Fourth
Schedule of the Constitution. The Gazette Notice of 9'h August, 2013 on the
transfer of functions unbundled County Public Works and Services in detail.

Committe e's O bs e rvat ion/Recomme ndatton

The Committee considered the proposal and resolved to provide a definition
of 'bulk water services provider' which would include the County
Governments.

(c) by deleting and substituting the definition of 'water services provider'. The Act
currently defines 'water services provider' as a company, public benefits
organization or other person providing water services under and in accordance
with a licence issued by the Regulatory Board for the service areas defined by the
licence. The Bill now proposes to expand this definition by including the words
'agency, authority and state corporation', which expands the scope of entities that
can be considered as water services providers.

The Senate Standing Committee on Lond, Environment & Natural Resources

Determinations on stakeholder proposals
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Justification- The jurisdiction of WWDAs is limited to operating waterworks
and providing water services as a wSP. county Governments therefore need
to be part of the negotiations to enter into agreements with investors in ppp
agreements meant to enhance water and sanitation service delivery to
Counties.

The proviso doesn't provide for consultation between the national and county
governments in designation of county waterworks as national public
waterworks which is needed as the national government has repeatedly
designated and gazetted waterworks and basin areas without involvement
and/ or consultation of county governments.

Committee's Obseryation/Recommendation

The Committee concurred that there is need for consultation between the two
levels of Government and there is need for public participation before the
water works Development Agencies enter into bulk water purchase
agreements. As such, the Committee proposed an amendment to this clause
by incorporating a requirement for public participation and consultation
with the relevant county government.

3. Clause 6 -Section 69 of the Principal Act is amended-
(a) by deleting subsection (l) and substituting therefore the following new
subsection;

1) As soon as possible, following the commissioning of water works other than
national public water works, the water works development agency shall enter
into an agreement with any county government or water services provider to
provide water services within whose area of jurisdiction the services are
located.

(b) in subsection (2), by deleting the words, "the joint committee, authority,,

(c) in subsection (3), by deleting the words . "the joint committee, the authority"

Pronose- oppose deletion of joint committee and authorities in these
subsections.

Justification- The establishment of Joint Authorities and Committees aligns
to the principle of cooperation in Article 189 (2) of the constitution and
Section 23 of the Intergovernmental Relations Act,Z0l2.

Co m mitte e's O bs e rvot ion/Reco mme n dali on

The Committee recognizes the establishment of 'joint committees,' involving
representatives from various government levels for specific mandates, as
proposed in section 32 of the Intergovernmental Relations Act, 2012 and

The Senate Standing Committee on Land, Environment & Natural Resources Page 15
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Justification- Allowing a Contracting Authority at National Level to exercise
functions in water service provision under a PPP framework encroaches upon
functions of County Governments and Water Service Providers.

Committee's O b s e rv at io n/ Re c o mme ndat io n

The Committee addressed the concerns raised with a proposed amendment to
clause 4, requiring consultation with the County Governments and ensuring
public participation. Additionally, the committee has narrowed the
application of the Public-Private Partnership (PPP) framework in the context
of the National Government to exclusively cover the provision of bulk water
services.

(3) where the person entering into an agreement with the contracting authority
owns or possesses assets or infrastructure used for the provision of water services,
the agreement shall set out the terms and conditions under which assets may
continue to be used

Propose- To delete 'the provision of water services' from the above
amendment.

Justification- Restrict to the 'contracted Function' to clearly delineate the
scope of agreements to avoid any overlaps of functions between National and
County Governments.

Committee's O bs e rvatio ecommendation

The committee concurred with this proposal to delete the words 'provision of
water services and insertion of the words (contracted function'. This clarifies
that any use of assets or infrastructure must be directly related to the specific
functions or services agreed upon. This precision can hetp prevent
ambiguities in agreements and ensure that assets are used appropriately and
as intended.

6. Clause I0- Section I00 of the Principal Act is amended by inserting the following
new subsections immediately after subsection (3)-

(4) Notwithstanding any provision in this Act, all bulk water supply services
which are primarily intended to supply water in bulk to a water services provider
in a county or counties other than the county in which the bulk water abstraction
works are located shall be undertaken by waterworks development agencies
established under section 65 ofthis Act and licensed under this section.

(5) The Cabinet Secretary may make regulations prescribing the rnanner in which
an application for a license for bulk water supply shall be made.

'f he Senate Standing Committee on Land, Environment & Natural Resources Poge 17
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C ommit te e's O bs ervatiorlRe comme ndat ion

The Committee reviewed the proposal and determined it was not
within the scope of the Bill as published. Consequently, it may be
considered in future deliberations.

iii.) Propose- Amend section 74,,97,98 and Sections l0l, 106.

Justification- Amend the Act to inco rporate participation of county
governments in such provision and regulation of provision of water
services sections 74197r 98 as recognized under sections 101, 106 on the
role of county government regarding complaints received on service
provision and enforcement.

Amend the Act to clarify that water service provision as captured
under Section 76 and 79 and other sections of the Act is a function of
County Governments.

Committe e's Obs ervat ion/Re co mmendation

The Committee reviewed the proposal and determined it was not
within the scope of the Bill as published. Consequently, it may be
considered in future deliberations.

The Committee reviewed the proposal and determined it was not within the
scope of the Bill as published. Consequently, it may be considered in future
deliberations.

v.) Propose- Amend section 109 and 117.

Justification- To remove the role of counties in sewerage and sanitation
from the ambit of both the Regulatory Board and the water Sector
Trust Fund.

Committe e's O bs ervat ion/Recommendat io n

The Committee reviewed the proposal and determined it was not within the
scope of the Bill as published. Consequently, it may be considered in future
deliberations.

vi.) Propose- Arnend sections 87 and 92.

The Senate Standing Contmittee on Land, Environment & Natural Resources Page 19

iv.) Propose- Amend section 94.

Justification- To comply with the duty of governments to progressively
realise the right to water in rural and undeveloped areas.

Committe e's O bs ervat ion/Re commendat io n
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Committee reviewed the proposal and determined it was nof within the

The Qommittee considered this proposal and found that the term 'f{ connected
purpolses' as provided in the long title as, already covers all aspects Jrat may be
relate[ to private partnership agreements including licensing of [he Water,
Works Development Agencies. 

I
ClausQ 2 - Section2 of the Principal Act be amended by inserting the follfwing new
definition in proper alphabetical sequence- I

a. "contracting authority" means at the national government l{el, a state
department, agency or state corporation which intends to have ]s functions
undertaken by a private party; or at the county government level the county
government or county corporation which intends to have ft functions
undertaken by a private party I

Purpose- the amendment intends to align the definition of a contractinglauthority in
line 

"r1ith 
the Public Private Partnerships Act for purposes of operatiollizing PPP

arrangements in the water sector 
I

b. by deleting the definition of "water services provider" andlsubstituting

,therefore with the following new definition; I''water services provider' means a company, agency, autftrity, state
corporation, public benefit organization or any other person prdiding water
services in accordance with a license issued by the Regulatory Sard for the

l

rservice areas specified in the license I
Purpgse- the amendment seeks to widen the scope of water servift providers
includring those providing bulk water supplies. This shall ultimately allol WASREB

-IE



to licensc all the water service providers covered under this category in accordance
with the provisions of the ACT.

ProDose- To add 'county agency' under the definition of a contracting authority
under (ii). Additionally, wASREB supports the expansion of the scope of 'water
service providers' as the current definition is restrictive to companies who
operate as either county or private water service provider.

Committee's Ob s e rva t i o n/ Re c o m me ndat io n

The Committee adopted this proposal.

3. Clause 3 - Section 32 of No. 4j of 2016 is proposed to be amended in subsection (l)
by inserting the following new paragraphs immediately after paragraph (f)-
(g)enter into a bulk water purchase agreement with an investor in accordance with the
provisions of the Public Private Partnerships Act;

(h)enter into a bulk water purchase agreement with a water works development
agency.

Propose- To amend (h) to allow National water Harvesting and Storage
Authority to enter into a bulk water purchase agreement with other Water
Service Providers subject to economic efficiency criteria determined by the
Regulatory Board is in line with consumer protection standards.

C o mmitte e's O b s e rv at i o n/Reco mme n dat io n

The Committee concurred that the bulk water purchase agreements entered into
by the National Water Harvesting and Storage Authority should be subject to
criteria set by the Water Services Regulatory Board to ensure their financial
integrity, safeguard consumer interests, and guarantee equitable access to water
services at fair prices. The Committee adopted this proposal.

4. Clause 4 - section 68 of No. 43 of 2016 is proposed to be amended by inserting the
following new paragraph immediately after paragraph (b):

(ba) operate water worl<s and provide water services;

i. by entering into a bulk water purchase agreement with an investor in
accordance with the provisions of the Public Private Partnerships Act,
202 t;

ii. by entering into a bulk water purchase agreement with a water service
provider; or

iii. as a water service provider until such a time as the water works
development agency transfers responsibility for the operarion and

T'he senate standing committee on Land, Environment& Natural Resources page 21.
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C ommittee's Obs ervat ion/Re comme ndat io n

The Committee recognizes the establishment of 'joint committees,' involving
representatives from various government levels for specific mandates, as
proposed in section 32 of the Intergovernmental Relations Act,2012 and aligned
with Article 189(1) of the Constitution. This structure supports the principle of
cooperative governance, especially vital for water management-which is a
shared function. However, the lack of a precise definition for 'joint committees'
in the Water Act may hinder the effective implementation of section 69 of the
Water Act. Further, the Committee resolved to insert a definition of ,joint
committees' and retain section 69 as provided for in the Water Act.

J . Clause 7 Section 7 2 of the Principal Act is amended in subsection ( I )-
c) by inserting a new paragraph immediately after paragraph (b)-

ba) evaluate and approve water and sewerage tariffs, bulk water tariffs and
approve the imposition of such tariffs in line with consumer protection standards
for use of water for domestic, commercial and irrigation purposes;

d) by deleting paragraph (c) and substituting therefor the following new paragraph -
(C) issue and set conditions for licensing of water services providers

Pronose- To maintain the previous section 72 (b) but replace the word
"recommend" with approve. Add sub-section (bb) to read as follows: "Evaluate
and approve tariffs for irrigation purposes" Section 72 (c) to be rephrased to
read-; "Issue Iicenses and set conditions for water service provision"

The Senate Standing Committee on Land, Environment & Natural Resources Page 23

6. Clause 6 -Section 69 of the Principal Act is amended-
(a) by deleting subsection (l) and substituting therefore the following new subsection;

2) As soon as possible, following the commissioning of water works other than
national public water works, the water works development agency shall enter into
an agreement with any county government or water services provider to provide
water services within whose area ofjurisdiction the services are located.

(b) in subsection (2), by deleting the words, "the joint committee, authority".

(c) in subsection (3), by deleting the words "the joint committee, the authority".

Propose- Section 69 (l) to be deleted in entirety as it contravenes Article 189 of
the COK which ensures collaboration between the National and County
Governments.
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The Committee considered this proposal and rejected it on the basis that Section
142 of the water Act already grants the cabinet secretary the authority to make
regulations.

C. KENYAASSOCIATION OF MANUFACTURERS
In the memorandum, they proposed the following amendments to the Bill:

1. Clause 3, Section 32 of the principal Act is amended in subsection (l) by inserting the
following new paragraphs immediately after paragraph (f):
(g) enter into a bulk water purchase agreement with an investor in accordance with the
provisions of the Public Private Partnerships Act;

(h) enter into a bulk water purchase agreement with a water works development
agency.

Propose- That a template of a bulk water purchase agreement is added to the
Schedule or subsidiary legislation of this Bill.

The Senate Standing Committee on Land, Environment & Natural Resources

(4) Notwithstanding any provision in this Act, all bulk water supply services which
are primarily intended to supply water in bulk to a water services provider in a county
or counties other than the county in which the bulk water abstraction works are
located shall be undertaken by waterworks development agencies established under
section 65 of this Act and licensed under this section.

Propose- Delete the proposed subsection 100(4).

Justification - The provision violates Article 189 of the COK and section 86 of the
Water Act, 2016 on the requirement of commercial viability.

C o mm it te e's O b s e rvat iordRe comme nda t i o n

The Committee resolved to amend the clause to provide that bulk water supply
services shall be undertaken a bulk water service provider which includes
agencies at both levels of Government.

(5) The Cabinet Secretary may make regulations prescribing the manner in which an
application for a license for bulk water supply shall be made.

Propose- To delete the proposed subsection 100 (5).

Justification- Section 100 (5) to be deleted since these powers are already
donated to the Regulatory board under section 71.

Committee's Observation/Recommendation

Page 25
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The Committee concurred that accreditation is vital and serves as a mechanism
for quality assurance, indicating that a WSP meets certain standards beyond the
minimum regulatory requirements. It can be seen as a mark of excellence or
higher competency in service provision. As such, rather than deleting the clause,
the committee proposed an amendment to clause 7 that would incorporate
licensing, setting conditions and accreditation of the WSP's.

Clause 10, Amendment of Section 100 of the Water Act 2016 to provide that all water
bulk water supply services in a county shall be undertaken by waterworks
development agencies. Section 100 - Supply of bulk water

section 100 of the principal Act is amended by inserting the following new
subsections immediately after subsection (3):

(4) Not withstanding any provision in this Act, all bulk water supply services
which are primarily intended to supply water In bulk to a water services provider
in a county or counties other than the county in which the bulk water abstraction
works are located shall be undertaken by water works development agencies
established under section 65 of this Act and licensed under this section.

(5) The cabinet Secretary may make regulations prescribing the manner in which
an application for a licence for bulk water supply shall be made.

Prooose- The deletion of this amendment

Justification- Counties should be exempt from the requirements of the
proposed amendment to ensure water remains affordable to water users
within counties as there is a need for the cost of water supplied to residents
and businesses in a county to be maintained at a low level, to ensure it
remains affordable. This will ensure that Kenya attains the right to clean and
safe water in adequate quantities is an economic and social right under
Article 43 (1) (d) of the Constitution. The Bill seeks to make it mandatory for
counties that do not produce their own water to purchase the commodity,
consequently, this proposal will lead to an increase in the price of water paid
by the consumers.

C omm itte e's O bs e rvat ion/ Re c ommendat ion

The Committee resolved to amend the clause to provide that bulk water
supply services shall be undertaken a bulk water service provider which
includes agencies at both levels of Government.

The Senate Standing Committee on Land, Environment & Natural Resources Poge 27
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4

under foction 100 on bulk water under the Water Act to provide for the {
of regufations on bulk water and purchase agreements and a schedute to f
agreerqent forms as follows: I

Section 100 (3) The Cabinet Secretary shall make Regulations for bel
intq effect provisions on bulk water purchur" ,g.""*ents andl
agreement forms for bulk water purchase. 

I
Juslification- The proposed new provisions for bulk watel purchase
agrPements are progressive provisions and will support industriesJhat utilize
bulk water for their operations. Additionally, there is a need f,o develop
regulations to further expand on the new provisions and allow f{ schedules
to be included outlining items such as templates to guide agreerfints which
will enhances uniformity. I

-r-



(PUBLIC PRIVATE PARTNERSHIPS (PPP) DIRECTORATE
The National Treasury and Economic Planning proposed the following amendments-

l. Clause 2, on the proposed amendment of the definition of the term "water service
provider"

Propose- Amending the definition of "water service provider" to adopt the following
definition:

"water service provider" to mean a company, agency, authority, contracting authority,
state corporation, public benefit organization or any other person providing water
services in accordance with a licence issued by the Regulatory Board for the services
areas specified in the licence.

Justification- The proposed adoption of the definition is aligned to the definition of a
contracting authority under clause 2.

C ommittee's Obs ervat ion/Recom mendation

The Committee resolved that the term 'contracting authority' would be inserted in
the definition of 'bulk waler services provider' rather than in the definition of 'waler
services provirler'.

2. Clause 9- Entering into a public private partnership or public partnerships

Propose- Clause 9 be amended to read as follows:

"A contracting authority may enter tnto a public private partnerships arrangement for
the exercise... "

The Committee rejected this proposal on the basis that limiting partnerships
exclusively to PPPs could unnecessarily restrict the scope of collaboration, excluding
potentially beneficial partnerships solely between public entities. The water sector
often involves infrastructure and resources that span multiple jurisdictions.
Limiting partnerships to PPPs could restrict the ability of water service providers to
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D. THE NATIONAL TREASURY AND ECONOMIC PLANNING

Justification- The words "entering into a public private partnerships arrangement"
is in tandem with the syntax used in the PPP Act,2021.

C ommittee's O bs e rvat ion/Re commendqt ion
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- o woler services provider established by county government as a public limiled
liabilily compony under the Companies Act,2015

Justification- For the definition of "water services provider", the term was
already defined in the principal Act. However, the Bill has added .,agency,

authority and state corporations" as new entities that can be water service
providers in this Bill.

The Bill has widened the scope of the definition to allow more entities to be water
service providers but it is important to also ensure we live to the spirit of the COK
2OIO CHAPTER FIVE-LAND AND ENVIRONMENT PART 2-
ENVIRONMENT AND NATURAL RESOURCES
Obligations in respect of the environment.
69. ( l) The State shall-
(d) encourage public participation in the management, protection and conservation of
the environment;

C o mmitt ee's O b s erv at ion/Re c o m me ndat io n

Proposal- A template of a bulk water purchase agreement is added to the Schedule
or subsidiary legislation of this Bill.

Justification- We conclude that: Section 32 of the Water Act, 2016 ("the principal Act") is

unconstitutional. The COK 2010 FOURTH SCHEDULE (Article 185(2), 186(1) and 187(2))

Distribution of Functions between the National Government and the County Govemments
PART I-NATIONAL GOVERNMENT
19. National public works.
33. Public investment.

PUBLIC FINANCE MANAGEMENT ACT NO. l8 OF 2012 and The Public Finance
Management (Public Investment Management) Regulations, 2022 (Legislative Supplement
No. 29) Kenya Gazette Supplement No. 52 of lst April, 2022has provided a very clear and

elaborate process to undertake Public Investment.
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The Committee resolved to retain the definition of a 'water service provider' as

provided in the Water Act. Further, the Committee resolved to insert the
definition of 'bulk water services provider' in order to differentiate between a
'water service provider' and further provide a funding option for the Water
Works Development Agencies through Public Private Partnerships.

2. Clause 3 -
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regions and over time. A one-size-fits-all template may notlbe able to
acbommodate the unique aspects of each agreement, potentialf leading to
inadequate or inefficient agreements that don't meet the specificleeds of the
parties involved. I

b) Tlge water sector is dynamic, with frequent advancements infltectrnology,
shlfts in market conditions, and evolving environmental regulatfns. A static
template embeddetl in the water Act would likely become out-dled quickly,

;::;.],"ting 
frequent legislative amendments to remain rerevantl

Stonding Committee on Land, Environment & Natural Resources



Article 189(2) of the Constitution acknowledges that certain functions or powers can
be assigned to multiple levels of government, thereby placing them within the
shared jurisdiction of both the National and County Governments. In this context,
the responsibility for developing, maintaining, and managing national public water
works is allocated to the National Government. Conversely, the management of
county public works and services, which includes water and sanitation services, falls
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10. Implementation of specific national government policies on natural
resources and environmental conservation, including-
(a) soil and water conservation; and

(b) forestry.
I 1. County public works and services, including-
(a) storm water management systems in built-up areas; and

(b) water and sanitation services. Finally, CHAPTER FOUR - THE BILL OF
RIGHTS
PART 2 _ RIGHTS AND FUNDAMENTAL FREEDOMS
Economic and social rights.
43. (l) Every person has the right-
(d) to clean and safe water in adequate quantities;
CHAPTER FOUR-THE BILL OF RIGHTS PART I-GENERAL
PROVISIONS RELATING TO THE BILL OF RIGHTS
Application of Bill of Rights.
20. (l) The Bill of Rights applies to all law and binds all State organs and all
persons.

(5) In applying any right under Article 43, if the State claims that it does not have

the resources to implement the right, a court, tribunal or other authority shall be
guided by the following principles-
(a) it is the responsibility of the State to show that the resources are not
available;
(b) in allocating resources, the State shall give priority to ensuring the widest
possible enjoyment of the right or fundamental freedom having regard to
prevailing circumstances, including the vulnerability of particular groups or
individuals; and

(c) the court, tribunal or other authority may not interfere with a decision by a
state organ concerning the allocation ofavailable resources, solely on the basis that
it would have reached a different conclusion.

C o mmitte e's O b s ervat ion/Recomme ndat ion
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- For paragraph (ba), the Bill has added bulk water tariffs
at the Regulatory Board will evaluate and approve. It is imp
water tariffs were not present in the principal Act.

paragraph (c), the clause has removed the Regulatory Boa
water service providers.

ot agree with this proposal as the Bill has not indicated t
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ently, we propose that this power remains with the Regulatory
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creditation ensures that water service providers comply wi
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enhances the reputation and credibility of

Observation/R commendation

mittee concurred that accreditation is vital and serves as a
assurance, indicating that a WSP meets certain standard

regulatory requirements. It can be seen as a mark of excelle
cy in service provision. As such, rather than deleting th
ee proposed an amendment that would incorporate lice
s and accreditation of the WSP's.
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-We propose that Section 93 of the principal Act is amend
n (l) and substituting therefor the following new sub section:
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(l) A contracting authority may enter into a public investment for the exercise and

performance by another person as a licensee, of some or all of its functions with respect
to a part or the whole of its area of water service provision as in the PUBLIC FINANCE
MANAGEMENT ACT NO. l8 OF 2012 and The Public Finance Management (Public
Investment Management) Regulations, 2022 (Legislative Supplement No. 29) Kenya
Gazette Supplement No. 52 of I't April,2022.

Justifi cation- Not Provided

C o mm it t e e's O b s erv at io n/Re c omm e ndat io n

This proposal to amend Section 93 has the potential to dilute the benefits offered by
Public-Private Partnerships (PPPs). PPPs are designed to leverage the strengths of
the private sector, including its efficiency, innovation, and capacity for risk
management, to enhance the provision of public services like water supply. By
shifting the framework to a broader public investment model, as suggested, there's a

significant risk of losing these critical benefits. This change could lead to decreased

efficiency, slower project implementation, and potentially higher costs for water
service provision, undermining the goal of improving access to quality water
services for the public. The existing PPP model provides a structured approach for
attracting private investment and expertise, crucial for addressing infrastructure
gaps and ensuring sustainable, high-quality water service delivery. As such, the
Committee rejected this proposal.

6. Clause 10 -
Proposal- We conclude that Section 100 of the Water A ct,2016 ("the principal Act") is

unconstitutional since;

COK 2OIO CHAPTERFIVE-LAND AND ENVIRONMENT
PART 2-ENVIRONMENT AND NATURAL RESOURCES

Obligations in respect of the environment.

69. (l) The State shall-
(d) encourage public participation in the management, protection and conservation
of the environment;

The COK 2010 FOURTH SCHEDULE (Article 185(2), 186(l) and 187(2))

Distribution of Functions Between the National Government and the County
Governments

PAITT 2 - COUNTY GOVERNMENTS

The Senate Standing Committee on Land, Environment & Natural Resources Page 35
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. Implementation of specific national government policies
iources and environmental conservation, including-

soil and water conservation; and
r forestry.

, County public works and services, including-
storm water management systems in built-up areas; and
water and sanitation services.

pose that the same be deleted.

ion- Not Provided

e's O bs ervation/Re comme ndation

rmittee resolved to amend the clause to provide that bulk v
thall be undertaken a bulk water service provider which inclu
rvels of Government.

dINISTRY OF WATER. SANITATION AND IRzuGATION
itry had an extensive deliberation with the Committee making refer
cposals raised by the various Stakeholders outline above and a1

proposals below -

z 2 of the Bill seeks to amend section 2 of the Water Act, No. 43 of
in the following manner-
by inserting the definition of a 'contracting authority' to mean r

mty govemmental body seeking to delegate its functions to a prival

by deleting and substituting the deletion of 'bulk water'. The ir

ines bulk water' as water supplied to a water services provider '

vices provider making the supply. The Bill proposes to amend this
rciSing that only water works development agency or the W
thority can supply bulk water.

rservation

e Committee noted with concern that Clause (2b) essentially le
unties and ignores their mandate as provided for in the (
'ther, County Public Works and Services include storm water r
tems in built-up areas and water sanitation services and :

:lusive function of the County Governments under the Fourth
r Constitution. The Gazette Notice of 9th August, 2013 on the
tctions unbundled County Public Works and Services in detail.
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Ministry Resnonse

The cabinet Secretary assured the Members that going forward all the
projects initiated by the Ministry would be going the full mile as initially
counties would fail in the last mile of distribution and at the time of
amending the water Bill no county had developed any county public works
and services thus the omission. Further, on the definition of 'bulk water' on
Clause (2b) it was based on the fact that investors would want to engage with
a water works development for security of payment.

Joint Resoluti on

The tgreement wos that the amendment should include county Government's
role in cluuse (2b) to also supply bulk woter. Further the inclusion of the
Notionol water Horvesting & storage Authority in entering into the water
purchase agreements with the lltater ll/orks developmenl Authority,

(c) by deleting and substituting the definition of 'water services provider'. The Act
currently defines 'water services provider' as a company, public benefits
organization or other person providing water services under and in accordance
with a license issued by the Regulatory Board for the service areas defined by the
license. The Bill now proposes to expand this definition by including the words
'agency, authority and state corporation', which expands the scope of entities that
can be considered as water services providers.

Observation- Members noted that the proposed definition would have a
ripple effect and thus the definition should read as foilows- .,Water Services
Provider" means a company, agency, authority, state corporation, public
benefit organization or any other person established/contracted by county
Government providing water services in accordance with a ricense issued by
the Regulatory Board for the service areas specified in the license as water
and sanitation services are functions vested exclusively under the county
Governments which are mandated to establish water Service providers
under Section 77 of the Act.

Ministrv Resoonse- The Ministry's intention was to try and have a fundinob
option for the WWDAs through PPPs. The intention is
be able to sell the water to Water Service Providers.

to meter in bulk and

Further, the Committee was informed that they picked the definition of a
contracting authority frorn the PPP Act.

Joint Resolution

The joint ogreeme,rt wos to consider hovittg n deJinilion for o bulk woter service
provider insteod, so os to mske il dffirent from o water service provider.

The Senate Standing Committee on Land, Environment & Natural Resources Poge 37
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4 of the Billproposes an amendment to section 68 of the Act by
aragraph (ba) immediately after paragraph (b)
) operate water works and provide water services-

Through bulk water purchase agreements with private inves
lic Private Partnerships Act, 202l.

Through bulk water purchase agreements with other water servic

By operating as a water services provider until the agency
ponsibility for the operation and management of water works
ernment or a water services provider

ditionally, the proposed new paragraph (ba) further states that a n
er work shall not be transferred to a county govemment

ations

e Committee noted that it was essential to add the phrase ,in
h the County Government' as the jurisdiction of WWDAs
rating waterworks and providing water services as a
vernments therefore need to be part of the negotiations t
eements with investors in PPP agreements meant to enhanc
itation service delivery to Counties.

Res onse

Ministry informed the Committee that on the No objection
nty Government, the request is to have the words public
ead.

t

joint agreement wos thot the adoption of the words in consulta
ty Governments and Public Participotion be carried.

6 -Section 69 of the Principal Act is amended-
by deleting subsection (l) and substituting therefore the fo

section;

soon as possible, following the commissioning of water wor
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(b) in subsection (2), by deleting the words, "the joint committee, authority"

(c) in subsection (3), by deleting the words, "the joint committee, the authority"

Observation
The Committee needed clarification on why the proposal for the deletion of the
term joint authority. What would be the danger of having several joint
authorities in the various regions?

Ministry's ResDonse
The Ministry informed the Committee that the joint authorities were not
practical since it introduced several state corporations all over the country that
were unmanageable. Since this was not tenable, they decided to have the
WWDAs doing the bulk water since it was not achievable.

4. Clause 7 Section 72 of the Principal Act is amended in subsection (l)-
a) by inserting a new paragraph immediately after paragraph (b)-

ba) evaluate and approve water and sewerage tariffs, bulk water tariffs and
approve the imposition of such tariffs in line with consumer protection
standards for use of water for domestic, commercial and irrigation purposes;

b) by deleting paragraph (c) and substituting therefore the following
paragraph -

new

(C) issue and set conditions for licensing of water services providers
Observation

The Committee observed that there was need for public participation in the area
of concern to ensure there's a standardized way of charging across all regions
through guidelines provided by regulators in consultation with County
Governments. Further, the Committee was concerned with the inclusion of
irrigation and the argument supporting it.

Ministrv's Res DONSE

The Ministry informed the Committee that they had conducted public
participation widely and thus the proposed amendment should remain as is.
Water needs to be collected, transported and eventually disposed of safely and
thus the cost is what informs the tariff and is normally at 75oh of the cost of
water.

On irrigation, the reason to have it included is to attract investors and to spread
the cost of investment to make it viable and commercial as opposed to only
relying on domestic consumption which may be unsustainable to pay debts.

The Senate Stonding Committee on Land, Environment & Natural Resources Page 39
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9 -Section 93 of the Principal Act is amended by
ting subsection (l) and substituting therefore the following new s

A contracting authority may enter into a public private partners
erships for the exercise and performance by another person as

e or all of its functions with respect to a part or the whole of its
ice provision.

deleting subsection (3) and substituting therefor the following ne

Where the person entering into an agreement with the contr
s or possesses assets or infrastructure used for the provision ofw
agreement shall set out the terms and conditions under whic

tinue to be used.

tion

Committee was concerned with why the proposal for del
uses mentioned in the Bill is necessary.

st 's Res o nse

Ministry explained that the contracting authority would
ply water to county utilities but would instead sell water in b
rks Development Agencies (WWDAs), which in turn woul
ties. This model ensures the investor's engagement en

As, streamlining the process and potentially enhancing
er service provision.

Resolution

Committee concurred with lhe Ministry.

l0- Section I 00 of the Principal Act is amended by inserting the
bsections immediately after subsection (3)-

ithstanding any provision in this Act, all bulk water supply se

ly intended to supply water in bulk to a water services provid
es other than the county in which the bulk water abstractio
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located shall be undertaken by waterworks development agencies established under
section 65 of this Act and licensed under this section.

(5) The Cabinet Secretary may make regulations prescribing the manner in which an
application for a license for bulk water supply shall be made.

Observation

To amend (4) to include the county Public works and Services, Joint
Committees and Joint Authorities of county Governments together with
waterworks Development Agencies to supply water in bulk to water service
providers. As proposed by the council of Governors in their submission,
assigning the bulk water supply solely to water works Development Agencies
serves to limit the scope of the county functions and powers.

Further, to amend (5) to include 'consultation with counfy Governmentsr. This
is guided by and aware of the need for consultations and cooperation between
both levels of Government in the conduct of their mutual relations.

Ministrv's Res o nse

The Ministry informed the committee that both proposals in sub clause (4) and
(5) is tenable and that they have always and consistently consulted counties even
in the past.

Joint Resolution

The committee recommended the proposal to odopt a deJinition of the term 'bulk
waler service provicler' which would incorporate both the National Government
agencies os well as the Counly Government agencies when it comes to the provision
of bulk water.
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(a) The

the

(b) The

(c) Th

(d) rh

co

d

twa

de

Co

ter (

refl
S

that

the

c

wa

co

go

the

Pu

ac

CHAPTER THREE

COMMITTEE OBSERVATIONS

ittee made the following observations in line with its consider
ndment) Bill (National Assembly Bills No. 33 of 2023) -

mmittee noted the necessity of incorporating the words 'county
efinition of a 'contracting authority', specifically in part (b), t

ct the array of county government entities involved in provisi
ces . This observation underscores the importance of a legislativ
inclusively represents the organizational diversity within county g

Committee observed that the term 'private party' had been us

ition of the term'contracted authority'but no definition had been
ill, therefore causing ambiguity and uncertainty as to who a priv

Committee further observed that the proposal to broaden the
er services provider' to include 'agency, authority, and state

icts with sections 77, 78, and 79 of the Water Act, 2016 which
r services providers are established by County Governments
d introduce contradictions within the Act regarding the desi
rnance of water services providers

Committee observed that the proposal in the Bill to amend the
term 'bulk water' to solely mean water supplied only by
lopment agencies or the National Water Harvesting and Stora

dicts paragraph I I of Part 2 of the Fourth Schedule to the
ch assigns water and sanitation services to County Gov
owledging the importance of facilitating funding for these age

lic Private Partnerships, the Committee underscored the imperati
ty Govemments in these arrangements, preserving their Consti

er service provision.
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(e) Arising from the above observation, the committee identified the need to
introduce a definition of 'bulk water services provider' in the Bill. This definition
would provide that a bulk water service provider would include: a water service
provider, contracting authority, or any other person providing bulk water services
in accordance with a license issued by the Regulatory Board for the service areas
specified in the license. This would broaden the scope to include various entities
licensed by the Regulatory Board, ensuring a more inclusive approach that aligns
with constitutional and regulatory frameworks.

2. Clause 3

The Committee noted that while this clause sought to expand the mandate of the
Water Storage Authority, enabling it to enter into bulk water purchase agreements,
these agreements need to be subjected to economic efficiency criteria set by the Water
Services Regulatory Board. This approach would promote financial integrity, protect
consumer interests, and ensure fair access to water services.

3. Clause 4

The Committee observed that, while this proposed amendment seeks to broaden the
water works development agencies operational scope by introducing specific methods
and partnerships through which the water works development agencies can operate
waterworks and provide water services, there is need to specify that: -

(a) there must be consultation between the two levels of Govemment and public
participation before the water works development agencies enter into bulk
water purchase agreements;

(b) the water works and development agencies can only operate water works and
provide bulk water services; and,

Page 43

(f) The Committee identified the absence of a clear definition of 'joint committees'
within section 69 of the Water Act, 2016, which introduces uncertainty about the
nature and scope of such committees. Noting that section 23 of the
Intergovernmental Relations Act provides for the establishment of joint
committees by the national or county governments for collaboration between
national and county govemments to fulfil the objectives of devolution, the
Committee observed a critical need to define 'joint committee' in the Water Act.
This definition would explicitly include committees formed by both narional and
county governments, aiming to dispel the existing ambiguity.

The Senate Standing Committee on Land, Environment & Naturol Resources
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the bulk water purchase agreements must be subjected to
efficiency criteria set by the Water Services Regulatory Board.

r, the Committee observed that the proviso under clause 4 that se

ational public works shall not be transferrable to a county gov
t the principles of devolution as outlined in the Constituti
my and empowering county govemments to manage resourc
unity development. Moreover, it conflicts with sections 69 and l5
016, which already address the transfer ofassets

ommittee noted that Section 7l(l) of the Water Act specifi
es Regulatory Board's independence in exercising its powers
ection 72(l)(a) affirming its role in setting national standards for
ion and asset development. Thus, clause 5 of the Bill which
t Secretary to approve the standards and licensing conditions fo
pment agencies set by the Regulatory Board, undermines the B
my. This proposed amendment contradicts the establishe
ork granting the Regulatory Board the authority to operate indep

6

mmittee observed that the proposed clause 6 aims to prevent th
public water works to county governments, water service pro

ttees of national and county governments, including the auth
governments over such works. This clause contradicts th
ce principle outlined in Article 189 of the Constitution, giv

ement is a shared function. Further, the committee acknowledge
the Intergovernmental Relations Act provides that: - The nation
ment may establish a joint committee with a specific mandate
ttee is necessary for the achievement of the objects and principles
ed in Articles 174 and 175 of the Constitution

mmittee observed that

the proposed insertion ofparagraph (ba) which seeks to provide
Services Regulatory Board shall evaluate and approve water
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tariffs has already been covered under section 72(b) of the water Act, and
therefore the text of the proposed paragraph (ba) should only include the
Regulatory Board's function to evaluate and recommend bulk water tariffs.

(b) there was need to separate the aspect of the evaluation and approval of tariffs
for irrigation purposes. Allowing the Regulatory Board to regulate water use
for irrigation will ensure that water is utilized efficiently and sustainably. By
setting and approving tariffs, WASREB can incentivize the adoption of water-
saving technologies and practices, and prevent over-extraction of water
resources, thus protecting ecosystems and securing water availability.

(c) there was need to rephrase the proposal under clause 7(b) by clearly stating
that the Regulatory Board shall issue licenses, set conditions and accredit water
services providers. This clearly outlines two distinct but related regulatory
functions: the issuance of licenses and the setting of conditions that govem the
provision of water services. Further, the Committee observed that accreditation
is vital and serves as a mechanism for quality assurance, indicating that a wsp
meets certain standards beyond the minimum regulatory requirements. It can
be seen as a mark of excellence or higher competency in service provision, and
therefore should not be deleted from the functions of the Regulator.

7. Clause 9

The Committee observed that under clause 9(b) of the Bill which provides for cases
where a third party, involved in a PPP with a water services provider, possesses assets
or infrastructure for the provision of water services, specific terms and conditions
governing the utilization of these assets must be outlined in the Bill. There is need to
clarify that any use of assets or infrastructure must be directly related to the specific
functions or services agreed upon. This precision helps prevent ambiguities in
agreements and ensure that assets are ussd appropriately and as intended.

8. Clause 10

The Committee observed that clause l0 of the Bill aims to make an explicit provision,
stating that notwithstanding any other stipulations in the Act, all bulk water supply
services, which aim to supply water in bulk to a water services provider in a county or
multiple counties different from the county where the bulk water abstraction works
are situated shall be undertaken by waterworks development agencies. In view of the
Committee's deliberation on the insertion of the definition of a 'bulk water service
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IO. CHAPTER FOUR

COMMITTEE RECOMMENDATIONS

The committee having reviewed the water (Amendmen0 Bill (National Assembly
Bills No. 33 of 2023) and conducted public participation, made the following
recommendations:

l. Clause 2

(a) The Committee recommends the insertion of the definition of the term 'private
party' as provided for under section 2 of the Public Private Partnerships Act, 2021 .

(b) The Committee resolved to retain the definition of a 'water service provider' as
provided in the Water Act. Accordingly, it proposed the deletion of the definition
of 'water services provider' as contained in the Bill.

(c) The Committee resolved to delete the definition of 'bulk water' as contained in the
Bill and insert a new definition that encompasses the provision of water in bulk by
a bulk water services provider to a water service provider. This recommendation
aims to ensure that the definition aligns with broader legislative and constitutional
mandates, recognizing the role of both county governments and designated
agencies in the supply of bulk water, thereby maintaining the integrity and
inclusiveness of water service govemance.

(d) The committee recommends the inclusion of the term 'county agency' within the
definition of 'contracting authority' in part (b) to acknowledge county
govemments' varied organizational roles in water service delivery. This
adjustment aims to ensure the law fully captures the range of county-level entities
engaged in managing water services, promoting a comprehensive legal structure
that supports efficient water governance at the local government level.

(e) The Committee recommends the insertion of a definition of the term 'joint
committee' to address current ambiguities. This definition would include the
meaning that a joint committee is a committee established by the national or a
county govemment consisting of the national government and a county
govemment or two or more county govemments. This amendment aims to clarify
the composition and collaborative nature of joint committees in order to facilitate
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purchasb agreements entered into by the water Storage Authority tol economic
efficienpy criteria set by the water Services Regulatory Board. This [nendment
emphasfzes the importance of regulatory oversight to ensure these agrdments are
financidlly sound and beneficial to consumers. 

I
clause r I
The C$nmittee recommends that Clause 4 be amended to clarify the Jperational
scope S water works development agencies in relation to entering into f,ulk water
purchasb agreements by incorporating specific provisions that: I

(a) rlequire consultation with the concerned county govemments fna puuri"
flarticipation prior to entering into bulk water purchase agreemenf, ensuring
qansparency and inclusivity. I

(b) ilmit the agencies' operational scope to managing water works anl providing

{ulk 
water services, defining their roles and preventing operationufru.r..u"n]

r.l liir,.,", that bulk water purchase agreements adhere to 
""ono*ilefficiency(riteria established by the water services Regulatory Board, sleguarding

financial integrity and consumer inrerests. 
I

Further{ the Committee recommended the deletion of the proviso under c}use 4 that
provides that: 'Provided that a national public water work shall not be trarfferrable to
a countf government' 

I
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5. Clause 6

The Committee recommends that clause 6 be amended to provide that following the
commissioning of all waterworks, the water works development agency shall enter
into an agreement with a county government, cross-county water service provider, a
joint committee, or water services provider to provide water services within whose
area of jurisdiction the services are located. This proposed amendment to clause 6
seeks to clarify the entities that a water works development agency may enter into an
agreement with when it comes to the handover of completed works. Further, the
Committee has recommended the insertion of a definition of 'joint committees'
therefore removing any ambiguities that may arise.

6. Clause 7

The Committee recommends that clause 7 be amended by:

(a) separating the functions of the Water Services Regulatory Board to evaluate
and recommend water and sewerage tariffs for water service providers which
has already been covered under section 72(b) of the water Act, with the
proposed function to evaluate and recommend bulk water tariffs. Therefore,
the new paragraph (ba) should only provide for the evaluation and
recommendation of bulk water tariffs.

(b) inserting a new paragraph that provides for the function of the Regulatory
Board to evaluate and recommend tariffs for irrigation purposes.

(c) stating that the Regulatory Board shall issue licenses, set conditions and
accredit water services providers under clause 7(b).

I l. Clause 9

The Committee recommends the amendment of clause 9(b) of the Bill to replace the
term 'provision of water services' with 'contracted function.' This change ensures that
the use of assets or infrastructure in Public-Private Partnership (PPP) agreements is
strictly aligned with the specific functions or services outlined in the agreement.

12. Clause l0
The Committee recommends that clause l0 of the Bill be amended to provide that all
bulk water supply services shall be done by the bulk water service providers and not
just the water works development agencies.
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ANNEX II _ PUBLIC ADVERT

REPUBLIC OF KENYA

THIRTEENTH PARLIAMENT I SECOND SESSION

THE SENATE

At sittings of the Senate held on Tuesday, lgth September,2023 the Bills listed at the second column below
were introduced in the Senate by way of First Reading and thereafter stood committed to the respective
Standing Committees indicated at the third column.

Pursuant to the provisions of Article 118 of the Constitution and Standing Order 145 (5) of the Senate
Standing Orders, the Senate Standing Committees now invite interested members of the public to submit
any representations that they may have on the Bills.

The representations may be made by way of written memoranda on email to the Clerk of the Senate on the
address clerk.senate@parliament.go.ke and copied to the email addresses of the respective Committee
indicated at the fourth column below to be received on or before Tuesda 3'd octobe r 2023 at 5.00 .nl

BiII Committee Referred To Email Address
a) The Equalization Fund

Appropriation Bill (Senate Bills
No . 30 of 2023)

Standing Committee
Finance and Budget.

on

b) The Food and Feed Safety Control
Coordination Bill (National
Assembly Bills No. 21 of 2023)

Standing Committee
Agriculture, Livestock
Fisheries.

on
and

asriculture lfcommittee.senate

@parliament.so.ke

c) The Water (Amendment) Bill
(National Assembly Bills No. 33
of 2023)

Standing Committee
Land, Environment
Natural Resources.

on
and

The Bills may
business/bills.

be accessed on the Parliament website at http://www parliament. qo. ke/the-senate/house-

INVITATION FOR SUBMISSION OF MEMORANDA
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MINUTE SEN/LENR/O 0912024: ADOPTION OF THE AGEND A

The agenda of the meeting was adopted after having been proposed by sen. Agnes
Kavindu Muthama, MP and seconded by sen. Mariam Sheikh omar, MP as follows-

l. Prayer;
2. Adoption of the Agenda;
3. Confirmation of Minutes of the previous sitting;
4. Matters Arising;
5. Consideration of-
i. The Budget Policy Statement (BPS) for Financial Year 2024/2025; and
ii. Adoption of the draft Report on the Water (Amendment) Bill, 2023

(National Assembly Bill No.33 of 2023)
6. Any Other Business; and
I . Date of the Next Meeting and Adjoumment.

MINUTE SEN/LENR/010/2024: CONFIRMATION OF MINUTES OF THE
PREVIOUS MEETING

The Cornmittee confirmed the Minutes of the First (l't) meeting held on l5thFebruary,
2024 as a true record of events after having been proposed by Sen. Johnes Mwaruma,
MP and seconded and Sen. Mariam Sheikh Omar, MP respectively.

MINUTESEN/LENR/011/2024: MATTERSARISING

There were no matters arising.

MINUTE SEN/LENR/012/2024: CONSIDERATION OF THE BUDGET
POLICY STATEMENT (BPS) FOR
FINANCIAL YEAR 202412025

This agenda was deferred to the next meeting.

MINUTE SEN/LENR/013/2024: CONSIDERATION AND ADOPTION OF
THE DRAFT REPORT ON THE WATER
(AMENDMEND BILL. 2023 (NATIONAL
ASSEMBLY BILL NO.33 OF 2023)

The Cornrnittee reviewed the Draft Committee Report on the Water (Amendment) Bill,
2023 (National Assembly Bill No. 33 of 202j) clause by clause noting the various
recomtnendations and observations the Members agreed to during prior deliberations.
fhe Cornrnittee recommended that Clause 12 of the Bill be amended to insert a llew
paragraph (d) that provides for the addition of two members being a lnan and a wolnan,
nominated by the Council of County Governors, who possesses a degree from a

2
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MINUTE SEN/LE NR/002/2024 ADOPTION OF THE AGENDA
The agenda of the meeting was adopted after having been proposed by Sen. Agnes
Kavindu Muthama, MP and seconded by Sen. Mariam Sheikh omar, Mp as follows-

1. Prayer;

2. Adoption of the Agenda;
3. Confirmation of Minutes of previous sittings;
4. Matters Arising;
5. Consideration of -

i. The Work PIan of the Committee for the remainder of the Financial Year,
202312024; and

ii. The status of legislative business before the Committee.
6. Any Other Business; and

7. Date of the Next Meeting and Adjournment.

MINUTE SEN/LE NR/o03/2024 CONFIRMATION OF MINUTES OF
PREVIOUS SITT INGS

The following minutes were confirmed as true records of proceedings after being
proposed and seconded as follows-

i. Minutes of the 5|'t sitting held on Tuesday, 3l't october , 2023 proposed by Sen.
Agnes Kavindu Muthama, MP and seconded by Sen. Beatrice Akinyi ogola, Mp;

ii. Minutes of the 52'd sitting held on Monday, 6th November,2023 proposed by Sen.
Beatrice Akinyi ogola, MP and seconded by Sen. Agnes Kavindu Muthama, Mp;

iii. Minutes of the 53'd sitting held on Thursday, 9th November,2023 proposed by sen.
Mariam Sheikh omar, MP and seconded by Sen. Johnes Mwashushe Mwaruma,
MP;

iv. Minutes of the 54'h sitting held on wednesday, r5th November,2023 proposed by
Sen. Mariam Sheikh omar, MP and seconded by Sen. Beatrice Akinyi ogola, Mp;

v. Minutes of the 5J" sitting held on Friday,24th November,2023 (Moming Session)
proposed by Sen. Johnes Mwashushe Mwaruma, MP and seconded by Sen. Mariam
Sheikh Omar, MP;

vi. Minutes of the 5dh sitting held on Friday, 24th November, 2023 (Afternoon
Session) proposed by Sen. Beatrice Akinyi ogola, MP and seconded by Sen. Agnes
Kavindu Muthama, MP;
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The Legal counsel took members through Clause 6 and clause 4 of the water
(Amendment) Bill, 2023 (National Assembly Bill No. 33 of 2023) that the Comminee
was yet to make determinations on.

On fufther deliberations the Committee resolved to-

i. Consider and adopt the Water (Amendment) Bill, 2023 (National Assembly Bill
No. 33 of 2023) on Tuesday 20th February, 2024 in readiness for tabling in the
Senate the same day;

ii. Adopt the Work Plan of the Committee for the remainder of the Financial Year,
2023 12024 with amendments;

iii. Retreat on Thursday 22"d February, 2024 to Monday 25s February, 2024 to
conduct public participation and consideration the matrix on the following Bills-

o The Real Estate Regulation Bill (Senate Bills No.35 of 2023)

. The National Rating Bill,2022 (National Assembly Bill No. 55 of 2022)

o The Meteorology Bill,2023 (Senate Bills No. 45 of 2023)

MINUTE SEN/LENR/OO6 t2024 ANY OTHER BUSINESS

The Committee noted the necessity to meet the CS Tourism and Wildlife on Human
Wildlife Conflict.

MINUTE SEN/L8NW007t2024 ADJOURNMENT AND DATE OF
NEXT MEETING

The meeting was adjoumed at 70:27 am. The date of the next meeting was to be held on
Tuesday, 20th February,2024 at 9.00 am.

Signed Date 20t2/2024
SEN. JOHN MUHIA METHU, MP
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The Committee considered the matrix of the following stakeholders-

Members of the county Budget and Economic Forum of raita Taveta county.
Water Services Provider Association.
Water Services Regulatory Board (WASREB).
Kenya Association of Manufacturers (KAM).
The National rreasury & Economic Planning - public private partnerships
Directorate.
The Council of Governors.
Ministry of Water, Sanitation and Inigation

I

ii
iii
iv

V1

vii

CLAUSE- LONG TITLE
1. WASREB proposed that the long little of the Bill be amended to read:

"An Act of Parliament to amend the water Act to provide for pubric private

partnerships arrangements, licens ing and for connected purposes.,,

Committee Determination

The Committee considered this proposal and found that the term 'for connected
purposes'as provided in the long title as, already covers all aspects that may be
related to private partnership agreements including licensing of the water,
Works Development Agencies.

Under the definition of 'contracting authority' there is need for an interpretation of the
word used therein 'private party'.

Committee Determination

The committee adopted the definition of a 'private party' as provided for under
section 2 of the Public Private Partnerships Act, 2021.

CLAUSE 2

2. Members of the county Budget and Economic Forum of Taita Taveta county

proposed that The interpretation of the service provider rernains as in Section 2 of the

water Act, 20 I 6 ("the principal Act") and an interpretation of the word "company,,

2

MINUTE SEN/LENR/3 I 5/2023 CONSIDERATION OF THE WATER
(AMENDMEND BILL. 2023
NATIONAL ASSEMBLY BILL NO.
33 0F 2023)
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The Committee considercd the proposal and resolved to provide a definition of ,bulk water
serviccs provider' which would include the County Governments.

The Committee considered thc proposal and resolved to provide a definition of .bulk water
services provider' which would include the County Governments.

6. Council of Govemors proposed to amend to read as follows;

"water Services Provider" means a company, agency, authority, state corporation,

public benefit organization or any other person established/Contracted by County

Government providing water services in accordance with a license issued by the

Regulatory Board for the service areas specified in the licence.

Committee determination

The Committee resolved to retain the definition of 'water services provider' as
provided for under section 2 of the Water Act, thereby affirming the provision of
water services at the retail level as a function of the county Government.

CLAUSE 3

7. Members of the county Budget and Economic Forum of raita Taveta county

proposed that A template of a bulk water purchase agreement is added to the

Schedule or subsidiary legislation of this Bill.

Committee determination

The Committee did not carry this proposal for the following reasons:

a) Water supply needs and conditions can vary significantly across different
regions and over time. A one-size-fits-all template may not be able to
accommodate the unique aspects of each agreement, potentially leading to
inadequate or inefficient agreements that don't meet the specific needs of the
parties involved.

b) The water sector is dynamic, with frequent advancements in technology,

shifts in market conditions, and evolving environmental regulations. A static

template embedded in the water Act would likely become outdated quickly,

necessitating frequent legislative amendments to remain relevant.

4
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area specified in the contract agreement and in accordance with the provisions
of the Public Private Partnerships Act,202l.

Provided that a national public water works shall not be transferrable to a county
government; and no/ any transfer of county water works to the national government shall
bc done upon approval by the relevant county government.

Committee determination

The Committee concurred that there is need for consultation between the two levels
of Government and there is need for public participation before the Water Works
Development Agencies enter into bulk water purchase agreements. As such, the
committee proposed an amendment to this clause by inserting the words: .ard

subiecl to consultation wilh the relevsnt county government and conducting public
porticipolion.'.

CLAUSE 5

I l. WASREB proposed the phrase "with the approval of the cabinet secretary" under

clause 68A (2) to be deleted.

Committee determination

The Committee adopted this proposal in view of sections 71 and of the Water Act, as

they relate to the Functions and Powers of the Regulatory Board.

CLAUSE 6

12. Council of Governors proposed the deletion of proposed amendments (b) and (c)

Committee determination

The Committee did not make a determination on this clause.

CLAUSE 7

13. Members of the County Budget and Economic Forum of Taita Taveta County

observed that For paragraph (ba), the Bill has added bulk water tariffs as one of the

tariffs that the Regulatory Board will evaluate and approve. It is important to note

that bulk water tariffs were not present in the principal Act.

6
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both the licensing process and the broader regulatory framework that guides service
provision.

15. KAM proposed that the clause be deleted

Committee determination

The Committee concurred that accreditation is vital and serves as a mechanism for
quality assurance, indicating that a WSP meets certain standards beyond the
minimum regulatory requirements. It can be seen as a mark of excellence or higher
competency in service provision. As such, rather than deleting the clause, the
Committee proposed an amendment that would incorporate licensing, setting
conditions and accreditation of the WSP,s.

16. council of Governors proposed to amend the proposed section 72(ba) to:

(ba)evaluateandapprove@bulkwatertariffsandapprovethe
imposition of such tariffs in line with consumer protection standards for use of water for
domestic commercial and irrigation purposes

Committee determination

The Committee concurred with this proposal because the task of evaluating and
recommending water and sewerage tariffs for county water service providers is
already covered under section 72(b) of the Water Act. Therefore, the focus needed
to shift to providing for the evaluation and approval of bulk water tariffs.

CLAUSE 9

17. Members of the county Budget and Economic Forum of raita Taveta county

proposed that Section 93 of the principal Act is amended by deleting subsection

(l) and substituting therefor the following new sub section:

(l) A contracting authority may enter into a public investment for the exercise and
perfonnance by another person as a licensee, of some or all of its functions with
respect to a part or the whole of its area of water service provision as in the PUBLIC
FINANCE MANAGEMENT ACT No. 18 oF 2012 and rhe Public Finance
Management (Public Investment Management) Regulations, 2022 (Legislative
Supplernent No. 29) Kenya Gazette Supplement No. 52 of l't April,2022.

8
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of assets or infrastructure must be directly related to the specific functions or
services agreed upon. This precision can help prevent ambiguities in agreements and
ensure that assets are used appropriately and as intended.

CLAUSE 1O

20. Members of the county Budget and Economic Forum of Taita Taveta county

concluded that Section 100 of the Water Act, 2016 ("the principal Act") is

unconstitutional since;

COK 2OIO CHAPTER FIVE-LAND AND ENVIRONMENT

PART 2-ENVIRONMENT AND NATURAL RESOURCES

Obligations in respect of the environment.

69. (l) The State shall-

(d) encourage public participation in the management, protection and conservation of the
environment;

The COK 2010 FOURTH SCHEDULE (Article 185(2), 186(l) and 187(2))
Distribution of Functions Between the National Government and the county
Governments

PART 2 _ COUNTY GOVERNMENTS
l0.Implementation of specific national government policies on natural resources and
environmental conservation, including-
(a) soil and water conservation; and

(b) forestry.

I l. County public works and services, including-
(a) storm water management systems in built-up areas; and
(b) water and sanitation services.

They thus proposed that the same be deleted.

Committee determination

The Committee resolved to amend the clause by deleting "waterworks development
agencies established under section 65 of this Act" and inserting "bulk water services
providers." This change includes counties within the definition of bulk water
services providers, thereby eliminating the exclusivity previously granted to Water
Works Development Agencies as the sole providers of bulk water supply services.

10
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Therefore this matter has adequately been provided and therefore the Committee
rejected the proposal.

24. council of Governors proposed Amend the proposed Section to include the

following:

(4) Notwithstanding any provision in this Act, all bulk water supply services which are
primarily intended to supply water in bulk to a water services provider in a county or
counties other than the County in which the bulk water abstraction works are located shall
be undertaken by 'County Public Works and Services, Joint Committees and Joint
Authorities of County Governments, water works development agencies established
under section 65 of this Act and licensed under this section.

Amend the proposed Section to include the following:

(5) The Cabinet Secretary shall make regulations in consultation with County
Governments prescribing the manner in which an application for a licence for bulk water
supply shall be made.

Committee determination

The Committee resolved to amend the clause by deleting "waterworks development
agencies established under section 65 of this Act" and inserting "bulk water services
providers." This change includes counties within the delinition of bulk water
services providers, thereby eliminating the exclusivity previously granted to Water
Works Development Agencies as the sole providers of bulk water supply services.

NEW CLAUSES

25. Council of Governors proposed to amend section 78(b) of the Principal Act to

define the county assets in context.

Committee determination

The Committee reviewed the proposal and determined it was not within the
Amendment Bill's current scope as published. Consequently, it may be considered in
future deliberations.

Com mittee determination

t2

26.Council of Governors proposed to amend section 29,30,42,26,64 and65.
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The Committee reviewed the proposal and determined it was not within the
Amendment Bill's current scope as published. Consequently, it may be considered
in futu re deliberations.

MINUTE SEN/LE NR/316/2023

There was no other business discussed.

MTNUTE SEN/LENR/317 t2023 ADJOURNMENT AND DATE OF
NEXT MEETING

The m
Friday

eeting was adjo
, 24th Novembe

urned at 12:10 pm. The next meeting was to be held at 2.00pm on
r,2023.

Signed Date 1512t2024
SEN. JOHN MUHIA METHU, MP
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4. Mr
5. Ms
6. Ms
7. Ms

8. Mr
9. Mr

'l'here were no matters arising.

MINUTE SEN/LENR/3 OI 12023

- Research Officer III
- Fiscal Analyst III
- Audio Officer III
- Public Communications Officer
- Media Relations Officer

- Serjeant at arms

MEETING WITH THE CABINET

John Muiruri
Keziah Muthama
Shirley Milimu
Lydia Kagumba

Jack Lemeteki
John Lekampule

MINUTE SEN/LENR/297 /2023 PRELIMINARIES

The chair called the meeting to order at 9:19 am. This was followed by a word of
prayer

MINUTE SEN/LENR/2 98/2023 ADOPTION OF THE AGENDA
The agenda of the meeting was adopted after having been proposed by Sen. Beatrice
Akinyi Ogola, MP and seconded by Sen. Agnes Kavindu Muthama, Mp as follows-

l. Prayer;
2. Adoption of Agenda;
3. Confinnation of Previous Minutes;
4. Matters Arising from the Confirmed Minutes;
5. Meeting with the Cabinet Secretary, Ministry of Water, Sanitation and

Irrigation, to receive Memorandum on the Water (Amendment) Bill
(National Assembly Bills No. 33 of 2023) (Commifiee Paper No. 4D;

6. Any Other Business; and
7. Date of the Next Meeting and Adjournment.

MINUTE SEN/LENR/Z9q /2023 CONFIRMATION OF PREVIOUS
MINUTES

The confirmation of previous minutes was deferred to the next meeting

MINUTE SEN/LENR/3OO /2023 MATTERS ARISING FROM THE
CONFIRMED MINUTES

SECRETARY MINISTRY OF WATER SANITATION AND IRRIGATION TO
RECEIVE MEMORANDUM ON THE WATER (AMENDMENT) BILL
NATIONAL ASSEMBLY BILLS NO. 33 OF 2023 COMMITTEE PAPER NO.4

The Chairperson began by inviting the Cabinet Secretary to take the Committee through
the Bill, since they are the originators of the Bill and thereafter the Comrnittee can
interrogate the provisions in the Bill further.

')



Claus
'Act'

co

o

J I

r

(c)

eCo

(a

c

or
wl
li

(b
de
SC

sp
A

Th
pr
Co
a

a

Th

Ntr
p

fu
sy
ex
th
fu

T
C

an
CI

ittee made the following observations and comments on the Bill

2 of the Bill seeks to amend section 2 of the Water Act, No. 43 o
in the following manner-

by inserting the definition of a 'contracting authority' to mean
nty governmental body seeking to delegate its functions to a priv

by deleting and substituting the deletion of 'bulk water,. The
nes bulk water' as water supplied to a water services provider
ices provider making the supply. The Bill proposes to amend this

ciffing that only water works development agency or the
ority can supply bulk water.

rvation

Committee noted with concern that Clause (2b) essentially I
nties and ignores their mandate as provided for in the
her, County Public Works and Services include storm water
ems in built-up areas and water sanitation services and
lusive function of the County Governments under the Fourth
Constitution. The Gazette Notice of 9th August, 2013 on th

ctions unbundled County Public Works and Services in detail.

Res onse

Cabinet Secretary assured the Members that going fo
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'agency, authority and state corporation', which expands the scope of entities that
can be considered as water services providers.

Observation- Membe rs noted that the proposed definition would have a
ripple effect and thus the definition should read as follows- "water Services
Providert' means a company, agency, authority, state corporation, public
benefit organization or any other person established/contracted by county
Government providing water services in accordance with a license issued by
the Regulatory Board for the service areas specified in the license as water
and Sanitation Services are functions vested exclusively under the County
Governments which are mandated to establish water service Providers
under Section 77 of the Act.

Ministrv Resnonse- The Ministry's intention was to try and have a funding
option for the WWDAs through PPPs. The intention is to meter in bulk and
be able to sell the water to Water Service Providers.

Further, the Committee was informed that they picked the definition of a
contracting authority from the PPP Act.

Joint Resolution

The joint agreement was to consider having a definition for a bulk waler service
provider insteod, so trs to make it different from o woler service provider.

2. Clause 4 of the Bill proposes an amendment to section 68 of the Act by inserting a
new paragraph (ba) immediately after paragraph (b).

(ba) operate water works and provide water services-

(a) Through bulk water purchase agreements with private investors as per the
Public Private Partnerships Act, 2021.

(b) Through bulk water purchase agreements with other water services providers.

(c) By operating as a water services provider until the agency transfers the
responsibility for the operation and management of water works to a county
govemment or a water services provider.

Additionally, the proposed new paragraph (ba) further states that a national public
water work shall not be transferred to a county govemment.

Observation

The Committee noted that it was essential to add the phrase 'in consultation
with the County Goyernment' as the jurisdiction of WWDAs is limited to

4
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ba) evaluate and approve water and sewerage tariffs, bulk water tariffs and
approve the irnposition of such tariffs in line with consumer protection
standards for use of water for domestic, commercial and irrigation purposes;

b) by deleting paragraph (c) and substituting therefore the following
paragraph -

new

(C) issue and set conditions for licensing of water services providers

Observation

The Committee observed that there was need for public participation in the area
of concern to ensure there's a standardized way of charging across all regions
through guidelines provided by regulators in consultation with County
Governments. Further, the Committee was concerned with the inclusion of
irrigation and the argument supporting it.

Ministrv's Response

The Ministry informed the Committee that they had conducted public
participation widely and thus the proposed amendment should remain as is.
Water needs to be collected, transported and eventually disposed of safely and
thus the cost is what informs the tariff and is normally at 75oh of the cost of
water.

On irrigation, the reason to have it included is to attract investors and to spread
the cost of investment to make it viable and commercial as opposed to only
relying on domestic consumption which may be unsustainable to pay debts.

There is no intention to make water an expensive commodity to the consumers.

Joint Resolution

The joint agreement was thot il's important to guide and give a uniform charge
ocross oll the Counties. The regulator coulcl tlo this in consultation with the
Counties.

5. Clause 9 -Section 93 of the Principal Act is amended by
(a)deleting subsection (l) and substituting therefore the following new subsection-

(l) A contracting authority may enter into a public private partnership or public
partnerships for the exercise and performance by another person as a licensee, of
some or all of its functions with respect to a part or the whole of its area of water
service provision.

(b) deleting subsection (3) and substituting therefor the following new subsection -

6
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The Ministry informed the Committee that both proposals in sub clause (4) and
(5) is tenable and that they have always and consistently consulted counties even
in the past.

Joint Resolution

Tlte Committee odopted the proposal by the Council of Governors.

On further deliberation the Members noted that while the Bill was generally positive it
was important to ensure that water as a commodity doesn't become expensive for the
general population. Further, it is important for the Ministry to offer capacity building
initiatives to ensure there's efficient water management and proper policy direction at the
County level.

On their part the Ministry assured the Committee that the Bill was not there to take away
the County functions as mandated in the constitution but rather it would make water
provision more efficient should the Bill be passed.

MINUTE SEN/LENR/3 02t2023 ANY OTHER BUSINESS

There was no other business discussed.

MINUTE SEN/LENR/303 12023 ADJOURNMENT AND DATE OF
NEXT MEETING

The meeting was adjoumed at 3:35 pm. The date of the next meeting was to be called on
notice.

Signed Date tsl2t2024
SEN. JOHN MUHIA METHU, MP
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7. Ms. Lydia Kagumba

8. Mr.lbrahim Odindo
-Public Communications

- Serjeant at arms

MINUTE SEN/LENR/2 92t2023 PRELIMINARIES

The chair called the meeting to order at 9:19 am. This was followed by a word of
praycr

MINUTE S EN/LENR/293 /2023 ADOPTION OF THE AGENDA
The agenda of the meeting was adopted after having been proposed by Sen. Agnes
Kavindu Muthama, MP and seconded by Sen. Mariam Sheikh omar, Mp as follows-

l. Prayer;

2. Adoption of the Agenda;
3. Meeting with the council of Governors on the water (Amendment) Bill

(National Assembly Bills No.33 of 2023) (Committee Paper 47);
4. Any Other Business; and

5. Date of the Next Meeting and Adjoumment.

MINUTE SEN/LENR/294I2 023

COUNCIL OF GOVERNORS SUBMISSIONS

The Council of Governors made the following submissions on the Bill -

I . clause 2 of the Bill seeks to amend section 2 of the water Act, No. 43 of 20 l6 (the
'Act') in the following manner-

(a) by inserting the definition of a 'contracting authority' to mean a national or
county governmental body seeking to delegate its functions to a private entity.

(b) by deleting and substituting the deletion of 'bulk water'. The Act currently
defines bulk water' as water supplied to a water services provider by the water
services provider making the supply. The Bill proposes to amend this definition by
specifying that only a water works development agency or the Water Storage
Authority can supply bulk water.

Propose- To amend clause 2(b) to read as follows: "bulk water" means supply
of water in bulk by water works development agency or Water Storage
Authority of the County Public Works and Services to water service
providers for retail.

2

MEETING WITH THE COUNCIL
OF GOVERNORS ON THE WATER
(AMENDMENT) BILL (NATIONAL
ASSEMBLY BILLS NO.33 OF 2023)
(COMMITTEE PAPER 47)
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accordance with a no objection issued by county Government for the
agreement with an investor in accordance with a no objection issued by
County Government for the and in accordance with the provisions of the
Public Private Partnerships Act, 2021. Provided that a national public water
works shall not be transferrable to a county governmentl and no/any transfer
of county water works to the national government shall be done upon arrival
by the relevant county government.

Justification- The jurisdiction of wwDAs is limited to operating waterworks
and providing water services as a wSP. county Governments therefore need
to be part of the negotiations to enter into agreements with investors in ppp
agreements meant to enhance water and sanitation service delivery to
Counties.

The proviso doesn't provide for consultation between the national and county
governments in designation of county waterworks as national public
waterworks which is needed as the national government has repeatedly
designated and gazetted waterworks and basin areas without involvement
and/ or consultation of county governments.

3. Clause 6 -Sectton 69 of the Principal Act is amended-

(a) by deleting subsection ( l) and substituting therefore the following new
subsection;

l) As soon as possible, following the commissioning of water works other than
national public water works, the water works development agency shall enter
into an agreement with any county government or water services provider to
provide water services within whose area of jurisdiction the services are
located.

(b) in subsection (2), by deleting the words, "the joint committee, authority"

(c) in subsection (3), by deleting the words . "the joint committee, the authority"

Propose- Oppose deletion of joint committee and authorities in these
subsections.

Justification- The establishment of Joint Authorities and Committees aligns
to the principle of cooperation in Article 189 (2) of the Constitution and
Section 23 of the Intergovernmental Relations Act,2012.

4. Clause 7 Section 72 of the PrincipalAct is amended in subsection (l)-
a) by inserting a new paragraph immediately after paragraph (b)-

4
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6. Clause l0- Section 100 of the PrincipalAct is amended by inserting the following
new subsections immediately after subsection (3)-

(4) Notwithstanding any provision in this Act, all bulk water supply services
which are primarily intended to supply water in bulk to a water services provider
in a county or counties other than the county in which the bulk water abstraction
works are located shall be undertaken by waterworks development agencies
established under section 65 of this Act and licensed under this section.

Propose- To amend (4) to include the County Public Works and Services,
Joint Committees and Joint Authorities of county Governments together
with Waterworks Development Agencies to supply water in bulk to water
service providers.

Justification- Assigning the bulk water supply solely to Water Works
it the scope of the county functions andDevelopment Agencies serves to lim

powers.

(5) The Cabinet Secretary may make regulations prescribing the manner in which
an application for a license for bulk water supply shall be made.

Propose- To amend (5) to include 'consultation with County Governments'

Justification- This is guided by and aware of the need for consultations and
cooperation between both levels of Government in the conduct of their
mutual relations.

M INUTE SEN/LENR/zg 5 12023 ANY OTHER BUSINESS

The Comrnittee resolved to meet the Cabinet Secretary, Ministry of Water, Sanitation and
Irrigation on the Water (Amendment) Bill (National Assembly Bills No. 33 of 2023) on
Monday, 6'n November, 2023.

MINUTE SEN/LENR/296 /2023 ADJOURNMENT AND DATE OF
NEXT MEETING

The rneeting was adjourned at l0:20 am. The date of the next meeting was to be called on
notice

Signed ts/2t2024
SEN. JOHN MUHIA METHU, MP

CHATRPERSON
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STANDING COMMITTEE ON LAND. ENVIRONMENT AND NATURAL
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TITE WATER (AMENDMENT) BILL, 2023

-lliSill{or-
AN ACT of Parliament to amend the Water Act,2A16

to provide for Public Private Partnerships
amangements and for connected purposes

ENACTED by the Parliament of Kenya as

follows-
1. This Act may be cited as the Water (Amendment)

Act 2023.

2. Section 2 of the Water Act, 2016 (hereinafter
referred to as "the principal Act") is amended-

(a) by inserting the following new definition in proper
alphabetical sequence-

"contacting authority" means-

(a) at the national government level, a state
department, agency or siate corporation which
intends to have its functions underLaken by a

private party; or

(b) at the county governrnent level, the county
government or county corporation which
intends to have its functions undertaken by a

private party; and

(b) by deleting the definition of "bulk water" and
substituting therefor with the following new
definition-

1$rz 'r,utt water" means supply of water in bulk by

ffi ru^t", u,orks develop*"ni 
"g"r.y 

or the Water- 
Storage Authority to water service providers for
retail;

(c) by deleting the definition of "water sen'ices
provider" and substinrting therefor with tre
following new dehnition-

"water services provider" means a company,
agency, authority, state corporation, public be.*
organization or any other person providing water

Shon tirl.

Amcndm.nt of
scctioo 2 of No
43 of 2016.



The ll/ater (Amendment) Bill,2023

services in accordance with a licence issued by the
Regulatory Board for the service areas specified in
the licence.

3. Section 32 of the principal Act is amended in
subsection (1) by inserting the following new paragraphs
immediately after paragraph (f-

(g) enter into a bulk water purchase
agreement with an investor in
accordance with the provisions of

No 14 or202r' the Public Private Partnerships Act;

(h) enter into a bulk water purchase
agreement with a water works
development agency.

4. Section 68 of the principal Act is amended by
inserting the following new paragraph immediately after
paragraph (b)-

(ba) operate water works and provide
v741g1 g91yisg5-

No. 14 of 2021

(D by entering into a bulk water
purchase agreement with an
investor in accordance with the
provisions of the Pubiic
Private Partnerships Act, 2021 ;

(ii) by entering into a bulk water
purchase agreement with a

water services provider; or
(iii) as a water services provider

until such time as the water
works development agency
transfers responsibility for the
operation and management of
watet: works to a counfy
government or water services
provider in whose area of
jurisdiction the water works is
located:

Provided that a national public
water works shall not be transferable
to a county goverrlment.

Amcndmcnt of
section 32 of No,
43 of 2016.

Amendmcnt of
scction 68 of No
43 of 2016.

l04l
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5. The principal Act is amended by inserting the
following new section immediately after section 68-
:l=+.-11..:Iy,-_:_,ll_68A___+L)._,Eaeh_______*,ar€r___-_{vowofl<s oavcloomant
agencics. development agency shall be licensed by the

Regulatory Board with respect to the
functions under section 68 (ba) of this Act.

(2) The Regulatory Board shall, upon
commencement of this Act and as may be
necessary thereafter, and with the approval
of the Cabinet Secretary, publish in the
Gazette and on its website the standards and
conditions for licensing of rvater works
development agencies under this section.

6. Section 69 of the principal Act is amended-

(a) by deleting subsecrion (1) and substiruting therefor
the following new subsecrion-

(1) As soon as possible, following the
commissioning of waterworks other than
national public water works, the waterworks
development agency shall enter into an
agreement with any county government or
water services provider to provide water
services within rvhose area of jurisdiction
the services are located.

(b) in subsection (2), by deleting the words ",the joinr
committee, authority";

(c) in subsection (3), by deleting rhe words "rhe joint
committee, the authority".

7. Section 72 of the principal Act is amended in sub
section (l)-

(a) by inserting a new paragraph immediately after
paragraph (b)-

(ba) evaluate and approve water and
sewerage tariffs, bulk water tariffs
and approve the imposition of
such tariffs in line with consumer
protection standards for use of

Inscrtion of a ncw
scction 68A in
No. 43 of 2016.

Amcndmcnt of
srcrion 69 of No
43 of 2016.

Amcndmcna of
scctron 72 of No
43 of 20 t6.
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water for domestic, commercial
and irrigation purposes;

Jblny- fl sleti n g+aragaph-(c). and-<uhstituting. therefor--
the following new paragraph-

(c) issue and set conditions for
Iicensing of water services
providers.

8. Section 75 of the principat Act is amended in
subsection ( 1)-

(a) by deleting paragraph (a) and substituting
therefor the following new paragraph-

(a)their names, telephone numbers,
electronic mail and postal addresses;

(b) in paragraph (c) by deleting the word
"accredited" and substituting therefor the word
"licensed".

9. Section 93 of the principal Act is amended by-
(a) deleting subsection (1) and substituting therefor

the following new subsection-

t04

Amcndmcnt of
scction 75 ofNo.
43 of 2016

Amcndment of
sccrion 93 of No
43 of 2016.

(l) A conrracting authoriry may enter
into a public private partnership or public
partnerships for the exercise and
performance by another person as a licensee,
of some or all of its functions with respect to
a part or the whole of its area of water
service provision.

(b) deleting subsection (3) and substituting therefor
the following new subsection-

(3)Where the person entering into an

agreement with the contracting authority
owns or possesses assets or infrastructure
used for the provision of water services, the
agreement shall set out the terms and
conditions under which the assets may

{(



t044 The ,Yater (Anendment) BilL 2A3

g
h
F
I

i

i-

Ir
It
a
I

i
i

continue to be used.

(c) Inserting the foltowing new subsections

(3A)Where a person entering into an
agreement with the contracting authority
fails to complete the project, the contracting
authority shall take up the remaining works
and complete the project.

(3B) Where a party to an agreement
and the contracting authority jointly or
concurrently participate in undertaking the
project works, the parry and the contracting
authority shall undertake mutual co-
ordination, integration and consultation in
the implementation of the whole project.

(3C) Subject to subsection (3B) each
party to an agreement shall select
identifiable components of the project and
set out specific financial and non-financial
responsibilities attached to each party on
each of the components of the project.

10. Section 100 of the principal Act is amended by
inserting the fotlowing new subsections immediately afte;
subsection (3)-

(4) Notwittrstanding any provision in
this Act, alt bulk water supply services
which are primarily intended to supply water
in bulk to a water services provider in a
county or counties other than the counfy in
which the bulk water abstraction works are
located shall be undertaken by waterworks
development agencies estabiished under
section 65 of this Act and iicensed under this

. Section.

(5) The Cabinet Secret,-., rev make
regulations prescribing the mauner in which

Amendmcnt of
section I00 o[ No
43 of 2016.

(3F



The Water (Anendment) Bill, 2023

(2)The Water Tribunai shall consist of
the foliowing members appointed by the
Judicial Service Commission-

(a) a Chai erson who shall be an
advocate of the High Court of
Kenya with not less than ten
years' post qualification
experience;

(b) two persons one of whom shall
be a registered civil engineer
and the other a r-egistered water
engineer, with at least ten years'
experience; and

(c) two persons who possess a
degree from university
recognized in Kenya and at
least five years' experience in a
relevant field.

(3)The Chairperson and members of
the Water Tribunal shall be appointed for a
term of tfuee years and shall be eligtble for
reappointment for one firther term of tlree
years.

(4)The Chairperson and members of
the Water Tribunal shall be paid such
remuneration and allowances as the Judicial
Service Commission may, in consultation
with the Salaries and Remuneration

l04t

an application for a licence for bulk water I

supply shall be made. 
I

----JI'-SecfiollU-of-theprincipalAct-is-amended-in-th" ,qrneodrnenrgfl

opening statement by inseiting the words "or any warer iTlTjlir%l
works development agency" irnmediately after the word I"counties". 

I
12. The principal Act is amended by deleting section Rcgeal and. .l

119 and substituting rherefor the following new sec"tion- ::SlHTiS:rtl
No. 43 of 2016.1

Establishrncnt ot 119. (1) There is established a Water I
the Water Tribunal. Tribunal. I

i
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Commission, determine



The ll/ater (Amendment) 8il1,2023

Section 2 of No. 43 of 20 I 6 which it is proposed to amend -

lt 1l

-1-------z;lEterprelEhiin- 
---l-

In this Act, unless the context otherwise requires - I
"Authorify" means the Water Resources Authoriry established untr

section 11: I
"aquifer" means an underground geological formation able to st*

and yield water; t
"basin area" means an area designated as such under section 24; I
"basin water resources committee" means a water basin organizatifr

established under section 25; I
"bulk water" means water supplied to a water services provider I

the water services provider making the supply; I
"Cabinet Secretary" means the Cabinet Secretary responsible f{

matters relating to water; I
"catchment area" means an area that is part of a basin designated {t"n'llll 

"' r ro the use of warer from a water ."ror."l"charges" in relation to the use of water fro
includes feis, levies and premiums of any kind; I

"county government" means a county government as provided fol
under Chapter 1l of the Constitution Kenya; I

"county govemment executive" means the county executiv{
committee member responsible for matters relating to water; I

"cross-county water services provider" means a water serviced
provider providing water services to more than one county; I

"easement" means the right to occupy so much of rhe land of anotherl
as may be necessary for or incidental to the construction or maintenance ofl
works authorised, or the exercise ofrights conlerred by a permiq I

"Equalisation Fund" means the Equalisation Fund provided for inl
Article 204 of the Constinrtion; I
,rr. 

"Fund" means the Water Sector Trust Fund established in sectionl

(
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"inspector" means a person appointed by the Cabinet Secretary, the
Authority, a water basin resources committee, or the Regulatory Board, to
exercise the powers of an inspector under this Act;

"in-sEeam habitat" includes the physical stucture of a water resouce
and the associated vegetation in relation to the bed of the water course;

"international waters" means the ocean water beyond territorial
waters; "Land and Environment Court" means the Land and Environment
Court as established under article 162(2) of rhe Constitution;

"landholder" in relation to land, means the registered owner of the
land or the person in whom the land is otherwise vested by iaw, and
includes-

(a) any person who by any established right, custom or estate is
entitled to be the holder or possessor of land;

(b) any person lawfully holding or occupying land in accordance
with ttre provisions of any law empowering the allotment of land
upon the promise of title, subject to the fulfilment by the allottee
of prescribed conditions; and

(c) any person to whom a mining lease or mining iocation has been
granted under the Mining Act, 2016 (No. 12 of 2016);

"licence" means a licence in force under this Act;

"licensee" means a water service provider licensed by the Regulatory
Board under this Act;

"limits of supply", in relation to a water undertaking, means the limits
within which the licensee is for the time being authorised to supply water;

"Management BoarC" means the Board of the Authority established
under section 14;

"management of water resources" means the development,
augmentation, conservation or protection of a water resource;

"peri-urban water services" means services provided in peri-urban
areas as shall be defined by the Regulatory Board from time to time;

"permit" means a permit for the time being in force under this Act;

"person" includes a company, association or other body of persons
whether incorporated or unincorporate{

"ground water" means the water of underground streams,
channels, artesian basins, reservoirs, lakes and other bodies of water in the
ground, and includes water in interstices below the water table;
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(a) less fit for any beneficial purpose for which it is or is reasonabl
be expected to be used; or

(b) harmful or porentially harmful to-
(i) the welfare, health or safety of human beings;

(ii) any aquatic or non-aquatic life or property; or
(iii) the environment;

"public consultation", in relation to any application made, or acti
proposed to be taken under this Ac! has the meaning assigned to it
section 139;

"reasonable water use" means the use of water without wasta
"Regulatory Board" means the Water Services Regulatory Boar
established under section 70;

"reserve" in relation to a water resource, means that quantity an
quality of water required-

(a) to satisfy basic human needs for all people who are or may b
supplied from the water resource; and

(b) to protect aquatic ecosystems in order to secure ecologicall
sustainable development and use of the water resource;

.."resource quality", in relation to a water resoruce, means the quali
of atl the aspects of a water resource including-

(a) the water qualify stipulated for the reserve;

(b) the quantity, pattem, timing, water level and assurance of
stream flcw:

(c) the physical, chemical and biological characreristics of rhe water

(d) the character and condition of the in-stream and riparian habita
and

(e) the characteristics, condition and distribution of the aquatic biota;
"resource quality objectives", in relation to a water resource, mea

the level to be achieved and mainta ined in each aspect of resource quali
for the water resource;

'"1

l04l

"pollution", in relation to a water resource, means anv direct or I
indirect alteration of the physicar, thermal, chemical 'or biolosicl

_ proggltre!_ol thq_w3ter rglg!rcgjS as to 44(e- i_g -, 
- f _
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"riparian habitat" means the dynamic complex of plant, animal
and micro-organism communities and their non-living environment
adj acent to and associated with a waterco ule;__

":.

..

:'

:

"rural water services" means services provided in rural areas as shall
be defined by the Regulatory Board;

"Salaries and Remuneration Commission', means the Salaries and
Remuneration Commission established under Article 230 of the
Constitution;

"sanitation" means the provision of on-site sanitation services
including latrines, septic tanks and conservancies including the associated
exhauster services;

"sector wide approach" means coordinated development in the sector
to achieve national goals, effectiveness of funds and ownership of
government institutions including sector wide planning and coordinalion,
national monitoring and information and national implementation
concepts;

"sewerage services" means the development and management of
infras tructure. for kansport, storage, treatment waste water originating
from centralized and decentralized systems but shall not lnclude
household sanitation facilities;

"spring" means water emerging from beneath the surface of the
ground other than as a result of drilling or excavation operations;

"state organ" has the meaning assigned in Article 260 of the
Constitution; "stream" means the water contained in a watercourse, and
includes a river;

"supply of water in butk" means a supply of water to a licensee for
distribution by or on behalf of the licensee taking the supply;

"swamp" means any shallow depression in which water collects
either intermittently or permanently and where there is a small depth of
surface water or a shallow depth of ground water and a slight range of
fluctuation either in the surface levet of the water or of the ground water
level so as to permit the growrh of aquatic vegetation;

"transboundary waters" means water resouces shared between Kenya
and another State;

"urban water services" means services provided in urban areas as
shall be defined by the Regulatory Board from rime ro rime;

"use of water", in relation to a water resource inciudes, without any
limitation to-
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(a) abstraction, obstuction, impoundment or diversion of water
forming part of a water resource;

---{tr)-the.discharge-oE+aaterials.or-substanees-into.a-water.resource-o

(c) any activity of a kind prescribed by Regulations under this Act,
relation to a water resource;

"watercourse" means any natural channel or depression in wh
water flows regularly or
watercourse under this Act'

intermittently, unless declared not to be

"water resource" means any lake, pond, swamp, marsh, str
watercourse, estuary, aquifer, artesian basin or orher body of flowing
standing water, whether above or below the ground, and includes s
water and transboundary waters within the tenitorial jurisdiction
Kenya;

"water right" means the right to have access to water tfuough a wat
pennlt;

"water resource management" means the conservation, including s
and water conservation, protection, development and utilization of wa
resources; and

"water services" means any services of or incidental to the supply
storage of water and includes the provision of sewerage services;

"water services provider" means a company, public benefi
organization or other person providing water services under and i
accordance with a licence issued by the Regulatory Board for the servic
areas dehned by the licence;

"water storage" means a location or structure where water is store
for future use;

"Water Storage Authority" means the National Water Harvesting an
Storage Authority established in section 30;

"Water Storage Board" means the Board of the National Waterl
Harvesting and Storage Authority established under section 3 1 ;

"Water Strategy" means the Integrated National Water Services
Srrategy formulated by the Cabinet Secretary in section 64;

"water table" means -
(a) impervious granular or detrital material, the upper surface of the

body of free water which fills all openings in marerial that is
sufficiently pervious to permit percolation; and

r

1( ,l
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(b) in fracnued impervious rocks and in solution openings, the
surface at the coniact belween the water body in the openings and
the overlyi gtd air: ___

"water user" means a person using water fTom a water resource;
"water works development agencies" means the agencies of the national
government esablished under section 65;

^ "works" means any structu_re, appa-ratus, contrivance, device or thing
for.. storing, recharging, treating, carrying, conducting, providing oi
utilizing water or liquid waste, but does not include hand utensils or-such
other contrivances as may be prescribed by Regulations made under this
Act.

Section j2 of No. 43 of 2016 which it is proposed to amend-
32. Powers and functions of the Water Storage Authority
(1) The functions and powers of the Water Storage Authoriry shall beto-
(a) undertake on behalf of the national govemment, the development

of national public water works for water resources storage and
flood conrol;

(b) maintain and manage national public water works infrastruchtre
for water resources storage;

(c) collect and provide information for the formulation by the
Cabinet Secretary of the national water resources storagi and
flood control strategies;

(d) develop a water harvesting policy and enforce water harvesting
strategies;

(e) undertake on behalf of the national government strategic water
emergency interventions during drought; and

(f) advise the Cabinet Secretary on any matter conceming national
public water works for water s torage and flood control.

(2) The Water Storage Authority may appoint agents for the
op-eration, management, maintenance and safery of any storage
infrastucture that it has developed.

- (:l The Water Storage Authoriry shall have such other powers and
functions as may be conferred or imposed on it by this or any oiher Act.

Section 68 of No. 43 of 2016 which it is proposed to amend-
68. Powers and functions ofthe water works development agency
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The powers and functions of the water works development
agency shall be to -
- -{a)- undertake-rJredevelopment -rnaintenance{nd management-of

national public water works within its area of jurisdiction;

(b) operate the waterworks and provide water services as a wa
service provider, until such a tlme as resPonsibiliry for
operation and management of the waterworks are handed over
a county goverrrment, joint committee, authority of cou
governrnents or water services provider within whose area
jurisdiction or supply the waterworks is located;

(c) provide reserve capacity for purposes of providing water servi
where pursuant to section 103, the Regulatory Board orders t
t-ransfer of water services functions from
ser',rices provider to another licensee;

a defaulting wa

(d) provide technical services and capacity building to such coun
governments and water services providers within its area as m{
be requested; and

(e) provide to the Cabinet Secretary technical support in
discharge of his or her functions under the Constitution and th
Act.

Section 69 ofNo. 43 of2016 which it is proposed to amend-

69. Handover of completed works

(1) As
waterworks,
agreement wi
the county go

soon as possible, following the commissioning of th

le_

the waterworks development agency shall enter
th the county government, the joht committee or au thority o
vernments within vrhose area of jurisdiction the water work

is located, jointly with the water service provider within whose area o
supply the water works are located for the use by the joint committee
authoriry or water services provider, as the case may be, of the wa
works to provide water services.

(2) The agreement shall make provision for the assumpiion by th{
counry governrnent, the joint committee, authority or warer scrvices]
provider of the responsibiliry for the repayment of any loans or liabilitiesl
of the waterworks and until full repayment of the loans and discharge ofi
any outstanding iiabilities, ownership of the waterworks shall remain in
the waterworks development agency.

(3) In the event that the county government, the joint com-na.itteg the
authorily or water services provider defaults in the repal'-rrit of any

lc i3

.!, .
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outstanding loans arising from the development, rehabilitation or
maintenance of the works, the waterworks development agency may
petltlon erc i. dlfault_atd o_rder rtre_transfer -oI
the water services provider'S functions to the waterworks development
agency, to exercise such functions until full repayment of the loan.

Section 72 of No. 43 of 2016 which it is proposed to amend-

72. Powerc and functions of the Regulatory Board

(1) The powers and functions of the Regulatory Board shall be to -(a) determine and prescribe national standards for the provision of
water services and asset development for water services
providers;

(b) evaluate and recommend water and sewerage tariffs to the
county water services providers and approve the imposition of
such tariffs in line with consumer protection standards;

(c) set licence conditions and accredit water services providers;

(d) monitor and regulate licensees and enforce licence conditions;

(e) develop a model memorandum and articles of association to be
used by all water companies applying to be licersed by the
Regulatory Board to operate as water services providers;

(0 monitor compliance with standards including the design,
construction, operation and maintenance of facilities for the
provision of water services by the water works dev'elopment
bodies and the water services providersi

(g) advise the Cabinet Secretary on the nature, extent and conditions
of hnancial support to be accorded to water services providers
for providing water services;

(h) monitor progress in the implemenration of the Water Srategy
and make appropriate recommendations;

(i) maintain a national database and information system on water
services;

0) establish a mechanism for handling complaints from consumers
regarding the qualiff or nature of water services;

(k) develop guidelines on the establishmenr ofconsumer groups and
facilitate their establishment;

(!) inspect water works and water services to ensure that such
works and services meet the prescribed standards;
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(

I frnl report annually to the public on issues of water supply and I
I sewerage services and the performance of relevant sectors afl
I oublish the reDorts in the Gazette: t

(n) make Regulations on water services and asset developmet
which shall include business, investment and furancing plans J
order to ensure effrcient and effective rvater services a
progressive realization of the right to water services; I

(o) advise ttre Cabinet Secretary on any matter in connection wiJ
water services: and I(p) make recommendations on how to provide basic water servicf
to marginalised areas. !

(2) The Regulatory Board shall have such powers and functions I
may be conferred on it by this or any other Act, or as may be reasonabf
incidental to the exercise or performance of any power or function Iconferred. I
Section 75 of No. 43 of 2016 which it is proposed to amend- I

75. Register oflicensed water services proyiders I
(1) The Regulatory Board shall maintain the register of all licensf

water services providers containing - I
(a) their names and addresses; I
(b) in the case of a registered association, or public benef

organization, the nature of the association or organization and tlt
particulars of its regisfation; I

(c) the natrue of services in respect of which the water servicf
providers are accredited; I

(d) the conditions, ifany, attaching to their license; and I
(e) any other matter prescribed in Regulations. I
(2) The register of the licensed person shall be a public documef

accessible for inspection at no charge and shall be publicized, placed I
posted in accessible formats at such places as the Regulatory Board sh{
determine. t

(3) The register refened to in this section shall be published frof
time to time by the Authority. I

(4) The Regulatory Board shall develop and publish guidelines I
regulate the conduct of licensed water services providers. I
Section93 ofNo. 4j of20l6whichttis proposedto amend- 

I
93. Public Private Partnerships I
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( 1) A water services provider may enter into a public private
partnership or public partnershiPs for the exercise and Performance by
another person of some or all of its functions as a licensee with respect to

torthe whoffi itsaearcf -waterserrtcs proYision:--
(2)The partnership shatl be in writing subject to the aPproval of the

Regulatory Board.

(3) Where the person entering into an agreement widr the water
services provider owns or possesses assets or in-frastructrue used for the

provision of water services, ttre agreement shall set out the terms and

conditions under which the assets may continue to be so used.

(4) A power or function conferred by a licence or otherwise conferred
under this Act may be exercised or performed by another person acting
under an agreement with the licensee and shall be deemed, when exercised
or performid by that other Person, to have been exercised or performed by
the licensee.

Section 100 of No. 4j of 2016 which it is proposed to amend-

100. Supply ofbulk water

(1) A person shall not supply water in bulk to a water services
provider without a licence issued by the Regulatory Board.

(2) A water service provider may enter into an agreement with any

other licensee or water services provider on tenns and conditions to be

approved by the Regulatory Board -
(a) for the supply of water in bulk for a specific period; or

(b) where the supply is to be given by a water services provider,
either within or outside the area of service of that water services
provider.

(3) Where it appears to the Regulatory Board that -
(a) it is expedient for-

(i) any licensee or water services provider to give the supply of
water in bulk to another licensee or water service provider;

(ii) the otirer licensee or water services provider to take such
supply; and

(b) giving and taking of such a supply cannot be secured by
agreement, the Regulatory Board may, by order served on the

parties, require the licensees concerned to give and take the

supply of water in bulk for such a period and on such terms as the

Regulatory Board may specify.
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Sections 148 to 15o to the extent that they provide a transiti
government instead of county governme

on involving a transfer of
nts.

assets to institutions of the national

Additional Amendments

Section 78(b) to define the
cou nty assets in context.

The Act needs to be

assets. There is nee

county government.

fe e e d t co a fu ctn o ns fo at re d o em nrify t a ne c se c th uo hp c no oc nLI
d
b tv

d t5 ero+ r ma n n es o n 6 no m a an em e n fodt) 9 ba t eS eb t ee n ndo at no a n d

Section 29,30, 42,26, 64 and
65

Review to ensure harmonization of functions, effec
there are cross-cutting functions such as water servi

tive representation of county government where
ce standards, basis water management, and flood

Section 74,97,98
Sections 1o1r1o6

and county governments in such provision and regulation of
provision of water services sections 74, 97 98 as recognized under sections 101, 1o6 on the role of county
government regarding complaints received on service provision and enforcement.

Amend the Act to clarify that water service provision as captured under Section 76 and 79 and other
sections of the Act is a function of County Governments.

Amend the Act to incorporate participation of

governments to progressively realise the right to water in rural and
undeveloped areas

to comply with the duty of

Section to9 and t7

Section 94

to remove the role of counties in sewerage and sanitation from the ambit of both the Regulatory Bard
and the water Sector Trust Fund

Sections 87 and 9z ow pr.rblic participation in licencing and monitoring provision of
water services.

Amend or clarify through regulations h

12l|

eve whi

a

management among others.
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SREB

SUBMISSIONS ON THE WATER (AMENDMENT) BrLL NO. 33 0F 2023

WASREB supports the
exponsion of the scope
of 'woter service
providers' os the current
definition is restrictive to
componies who
operote os either
county of privote woter
service provider.

To omend (h) to ollow
NWHSA to enter into o
bulk woter purchose
ogreement wilh other
WSPs subject to

)

b) by deleting the definition of "woler
services provider" ond substituting
therefor with the following new
definition;

The omendment seeks
to widen the scope of
woter service providers
including those
providlng bulk woter
supply.
This sholl ultimotely ollow
WASREB to licence oll
the woter service
providers covered
under this cotegory in
occordonce with the
provisions of the Act.

"woler services provider" meons Q

compqny, ogency, outhority, stote
corporoiion, public benefit
orgonizotion or ony other Person
providing woter services in
occordonce with o licence issued
by the Regulotory Boord for the
service oreos specified in the
Iicence.

t\ b

3.
D.r\

Section 32 of the principol Act is omended
in subsection (1) by inserting the following
new porogrophs immediotely ofter
porogroph (f)-;

This omendmeni seeks
to expond the f unctions
of Notionol Woter
Horvesting ond Storoge
Authority to enoble

orro no ements ond inreement with on investor in criterio determined b

section 32 of No. 43 of
2016

g) e@



O \T/ASREB

SUBMISSION SONTHEW ATER (AMENDMEN T) BILL NO. 33 0F 2023

occordonce with the provisions of
the Public Privote portnerships Act;

h) enter into o bulk woter purchose
ogreement with o woter works
development ogency.

the Regulotory Boord in
line with consumer
protection stondords.

4 section 68 of No. 43 of
2016

ion 68 of the principol Act is omended

by entering into o bulk woter
purchose ogreement with on
investor in occordonce with the
provisions of the public privote
Portnerships Act , 2021;

Sect This seeks to expond the
f unctions ond powers of
Woter Works
Development
Authorities 1o ollow
them to enter into ppp
orrongements for
purposes of supplying
woter in bilk to other
woter service providers
olongside their cunent
f unctions.

To omend 68 (bo) (ii) to
reod
"by entering into o bulk
woter purchose
ogreement with o woter
services provider
subject to economic
efficiency criterio
determined by the
Regulotory Boord

Delete section (bo)(iii)
os this is olreody
cotered for under

4

turn sell bulk woter to
Woter Works
Development
Agencies.

by inserting the following new porogroph
immediotely ofter porogroph (b):

bo) operote woter works ond provide
woter services:



(D \T/ASREB
Water Services Regulatory Boord

SUBMISSIONS ONltlE WATER (AMENDMENT) B|LL NO.33 OF 2023

NO. PROPOSED SECTION
FOR AMENDMENT

UNDER THE BIIL

PROPOSED AMENDMENT IMPTICATION OF THE

AMMENDMENT
V/ASREB'S PROPOSAL

I Title of the Act AN ACT of Porlioment to omend the Woter
Act, 2016 to provide for Public Privote
Portnerships orrongements ond for
connected purposes

The title to reod-;

AN ACT of Porlioment to
omend the Woter Aci,
2016 to provide for
Public Privoie
Porlnerships
qrrongements,
licencing and for
connected purposes.

7

-
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SUBMISSIONS ON THE WATER (AMENDMENT) BItL NO. 33 0F 2023

Section 2 of No. 43 of
2016

Section 2 of the Woter Act,2Ol6
(hereinofter referred to os "the principol
Act") is omended;

o) by inserting
definition in
sequence:

the following new
proper olphobeticol

"conlrocling outhority" meons -;
i. ot the notionol government

level, o stote deportment,
ogency or stote corporotion
which intends to hove its
functions undertoken by o
privote porty; or

undertoken by o privote por

This omendment intends
to olign the definition of
o controcting outhority
in line with the Public
Privote Portnerships Act
for purposes of
operotionolizing PPP
orrongements in the
woter sector.

To odd 'county ogency'
under the definition of o
controcting outhority
under (ii)

2

of the county government
level, the county
government or county
corporotion which intends to
hove its functions

2



O \{/ASREB

SUBMISSIONS ON THE WATER (AMENDMENT ) BrLt NO. 33 0F 2023

I erouioeo thot o nqtionol puotic woter 
I

of ter section 68 -

os o woter services provider until
such time os the woter works
development ogency tronsfers
responsibility for the operotion ond
monogement of woter works to o
county government or woter
services provider in whose qreo of
jurisdiction ihe woter works is

locoted:

It further seeks to
reqffirm the non-
tronsfero bility of
Notionol Public Woter
Works developed by the
Woter Works
Development Agencies
thot ore gozetted os
such.

section 68 (b) of the
woter Act 20.]6.

5
__+__

I lnsertion of o

works sholl not be tronsferoble to o county 
Igovernment. 
I

The principol Act is omended by inseriing I This omendment ollows
the following new section immediotely I Woter WorksI section 68A in

I of 2016

new
No. 43

I Development Agencies

Woter Setyices RegulotonJ tJoard

-

ii by entering into o bulk woter
purchose ogreement with o woter
services provider; or

iii



o \rASR.EB

68A (l) Eoch wqter works development
ogency sholl be licensed by the
Regulotory Boord with respect to the
functions under section 68 (b) ond (c) of
this Act.

(2) The Regulotory Boord sholl. upon
commencement of this Act ond os moy
be necessory thereofter, ond with the
opprovol of the Cobinet Secretory, publish
the stondords ond conditions for licensing
of woter works development ogencies
under this section.

to be licensed by
WASREB os woter
service providers.

This will enhonce
consumer protection
since the regulotory
regime protects the
rights of consumers.

The phrose "with the
opprovol of the Cobinet
Secretory" under
section 684 (2) to be
deleted os it negotes
the stotutory powers
donoted to the
Regulotory Boord under
section 71 of the Woter
Act 2016.

6 section 59 of No. 43 of
2016

Section 69 of
omended-;

the principol Act is

o) by deleting subsection (l ) ond
substituting therefor the following
new subsection;

This omendment seeks
to provide clority on the
hondover process of
woter works, thot ore
not notionol public
woter works, thot ore
dweloped by the

Section 69 (l ) to be
deleted in entirety os it
controvenes orticle I 89
of the COK which
ensures colloborotion
between the Notionol

6

SUBMISS]ONS ON THE WATER (AMENDMENil BItt NO. 33 OF 2023
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Wdter Sen/ices Regulatorq lSootd

SUBMISSIONS ON THE WATER (AMENDMENT) BItt NO. 33 OF 2023

7

-

1) As soon qs possible.
following the commissioning
of woterworks other thon
notionol public woter works,
the woteworks
development ogency sholl
enter into on ogreement
with ony county
government or woter
services provider to provide
woter services within whose
oreo of jurisdiction the
services ore locoted.

b) in subsection (2), by deleting the
words ",the joint committee,
outhority"

c) in subsection (3), by deleting the
words "the joint committee, the
outhority"

WWDAS on beholf of
the County
Governments ond how
such loons sholl be
repoid.

ond
Govern ments

County



o

7 section 72 of No. 43 of
2016

Section 72 ol the principol Act is omended
in sub section (l ) -;

o) by inserting o new porogroph
immediotely ofter porogrqph (b)-

bo) evoluote ond opprove woter
qnd seweroge toriffs, bulk
woter toriffs ond opprove the
imposition of such toriffs in line
with consumer protection
stondords for use of woter for
domestic, commerciol ond
irrigotion purposes;

(C) issue ond set conditions for
licenslng of woter services
providers

This sholl outhorize
WAREB to opprove
woter, seweroge ond
bulk woter toriffs for
purposes of domestic.
commerciol ond
inigotion purposes.

To mointoin the previous
section 72 (b) but
reploce the word
"recommend" with
opprove.

Add sub-section (bb) to
reod os follows:
"Evoluqte ond opprove
toriffs for irrigotion
purposes"

Section 72 lcl to be
rephrosed to reod-;

" lssue licences ond set
conditions for woter
service provision"

8

SUBMISSIONS ON THE WATER (AMENDMENT) BItt NO. 33 OF 2023

b) by deleting porogroph (c) ond
substituting therefor the following
new porogroph -
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SUBMISSIONS ON THE WATER (AMENDMENT) BrLL NO. 33 0F 2023

section 75 of No. 43 of
2016

section 93 of No. 43 of
2016

Section 75 of the principol Act is omended
in subsection I porogroph (c) by deleting
the word "occredited" ond substituting
theref or the word "licensed".

This omendment
removes the
requirement of
occreditotion of woter
service providers under
section 75 l]lL

WASREB supports this 
I

omendment os it is. I

1) A controcting outhority moy enter
into o public privote portnership or
public portnerships for the exercise
ond performonce by onother
person os o licensee, of some or oll
of its functions with respect to o port
or the whole of its oreo of woter
service provision.

This sholl ollow ony
controcting outhority to
enter into PPP

orro ng e me nts.

The omendments o
oll woter service
providers under the oct
to enter into PP

orrongements os the
current provision under
Woter Act 20'l 6 only
ollows county woter
service providers to
enter into PPP

orro ng e me nts.

llows I

9

-

B

9 Section 93 of the principol Act is omended
by deleting subsectjon (1 ) ond substituiing
therefor the following new sub section -

WoIer SeNices Requlororg (3oortl
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section 100 of No. 43
of 2016

Section 100 of the principol Act is

omended by inserting the following new
subsections immediotely of ter subsection
(3)-

4) Notwithstonding ony
provision in this Act. oll bulk
woter supply services which
ore primorily intended to
supply woter in bulk to o
woter services provider in o
county or counties other
thon the county in which the
bulk woter obstroction worksqre locoted sholl be
undertoken by woterworks
development ogencies
estoblished under section 65
of this Act ond licensed
under this section.

This omendment sholl
permit WWDAs to
provide bulk woter
services to other woter
service providers in
relotion to notionol
public woter works thot
ore cross county in
noture.

Delete the proposed
subsection (lO0)  . The
provision violotes orticle
l89 of the COK ond
section 86 of the Woter
Act 2016 on the
requirement of
commerciol viobility.

WASREB Proposes thot
this section be deleted.

Section 100 (5) to be
deleted since these
powers ore olreody
donoted to the
Regulotory boord under
section 71 .

10

SUBMISSIONS ON THE WATER (AMENDMENT) BILL NO. 33 OF 2023
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SUBMISSIONS ON THE WATER (AMENDMENT) BrLL NO. 33 0F 2023

5) The Cobinet Secretory moy
moke regulotions
prescribing the monner in
which on opplicotion for o
licence for bulk woter supply
sholl be mode.

LL

-



THE NATIONAL TREASURY & ECONOMIC PLANNING

ISSUE PROPOSED CHANGES

1 Clause 2 We propose amending the
definition of "water

service provider" to adopt
the foilowing definition:

The proposed adoption of the
definition is aligned to the definition
of a contracting authority under
clause 2.

The definition of the term "water
service provider"

"water service provider" to mean

a company, agency, authority,
contracting authority, state
corporation, public benefit

PUBLIC PRTVATE PARTNERSHIPS (PPP) DTRECTORATE

A BILL PUBLISHED IN THE KENYA GAZETTE SUPPLEMENT NO. 108 OF 4'" IULY 2023 (NATIONAL ASSEMBLY BILL
NO.33 0F 2023)

MEMORANDUM TO THE WATER (AMENDMENT) BILL 2023. SUBMITTED T0 PARLIAMENT ON 1zrH OCTOBER 2023

RATIONALE

organization or any
person providing

other
water



2

J

services in accordance with a
licence issued by the
Regulatory Board for the
services areas specified in the
Ii cence.

CIause 9

Entering into a public private
partnership or public partnerships

We propose that Clause 9 be

amended to read as

foliows:

"A contracting authority may

enter into a public private
p artnerships arrang ement

for the exercise..."

The words "entering into a public
private partnerships arrangement"
is in tandem with the syntax used in
the PPP Act,202L.

Clause 93 (1)

Entering into a public private
partnership or pubiic partnerships

We propose that Clause 93

(1) be amended to read as

follows:

"A Water Service provider may

enter into a public private
partnerships arrangement

for the exercise..."

The words "entering into a public
private partnerships arrangement"
is in tandem with the syntax used in
the PPP Act,2021.
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] RBPUBLIC OF KBNYA
I

MI4{ISTRY OF WATElt, SANITATTON AND IRRTG TION

PUBMISSIONS TO TI_IE SENA'f,E STANDING COMMI
[,RNn, ENVIRONME,NT AND NATURAL RESOURCIIS

TEB ON

I4/A]'ER AMtrNDMENT rIILL EIELD ON MON
NOVBMBER 2023

ON TI{E
Ay 6'rrl

l. Hon. Chair, the core mandate of ttre Ministry of Water, Sa tation and

Irrigati]on is to ensure progressive realizatior-r of human rig ] to water,

adequ{te sanitation and food security r;nder article 43 (b) ( [; ana 1a;

fhe I\z{inistry therefore implernents programs and projects to nsuLe this

mandalte is realized and International Obligations, lilce SDG lurd Afi'ica

Agenclja 2063 targets are met

2. llHon. Chair, l(enya has low service level as only 6 million

hor-rselrotds out of 12.5 million householcls in the coLrntry

piped rwater systems in their yards while salely marnaged s nitatior-r is

only 32o/o

Page 1 of 7

ha* access to



3. 1'he Investment reqLrired lo meet the ConstitLrtional requirement of

Universal Access to r,vatel arrd sanitatior-r is very high and estimated at

I(sl"rs.1.8 trillion; accolding to the National Watcr Master Plan of 2013

arrd l(shs. 995 billion according to the l(enya National Water and

Sanitatior-r Investment and Financing Plan (NAWASIP) developed in

2022. The NAWASIP is an Investment and Financing Plan developed

by tlie Natior-ral and County Governments. The Framework for the

Investment and Financing Plan was entered into between the National

and County Governments in .lanuary 2022 and the Plan was launched

by the Ministry of Water, Sanitation and Irrigation and the Council of

Governors in February 2023.

4. The Plan identified soLlrces of Investment in the Sector as 40%

concessional [oan, 31o PPP, Bo% commercial furnding, 1l% National

and Courrty Revenue, Boh grants and 2o/o self-financing

5

.n

While thc sector has embraced self-linancing, Grants, National and

sectol has not embraced PPP Fr-rncling model

County ltevenue, Commercial lrr-ruding aud Cortcessional loans, the

Pa"e ?. ol 7



|'hroLrgfr thc NAWASII), the seotor has con.rn-tcnoed ncgotiatir witl-r the

lfVorld lBank to Finance l(enyzi Watcr, Sar"ritation and Hy,J giene (l(-

WASFD Program ancl thc PPP I'unding moclel. In this

povelrtrnent targets to implemerrt 100 large Dams tlir ugh PPP

linancing n-rodel

1. I-lowever, I-[on. Chair ent Water Act2016 section 9 provides

lor Public P ) ershi as a fLndin

gard t[-re

tron to )ene only theo

water lservices providers who are utilities in the Counties

natior-ial infrastructure development institr-rtions lilce Nati al Water

I-Iarvesting and Storage Authority (NWFISA) and W r Worl<s

Development Agencies (WWDA) do not have the capacit

therefpre requires amendment to embrace Public Private artnership

(PPP)I model of ftincling for the relevzrnt national w er sector

institrJtions. hi this regard, I take this opportLrnity to apple ate all the

ryem$ers of the, Standing Cor4pittee on Land, Enviro ment ,,and

Naturlal Resources for inviting me and my team to disctls the Water

amenldnrentbill2023. This bill was conceived after consu ation with

the EPP Unit of National Treasut'y zuld Attorney General

Page 3 of 7

b office to

t,)

lhe rna.jor

. The Act



align tlre Water Act no 43 ol'2016 and on board the ppp fturding option

to the water sector.

8. TIle Proposed amendments lierein include section 2 of the Act or-r

interpretations provisior-rs which have since clelrned'contracting

Authority' in the water Sector by lifting tlie definition from the ppp

Act 2021 and placing it in tlre water Act 2016. Another important

defirrition introduced as an arnendment in the Water Act 2016 is the

'Water Selvice Provider' which now means 0 company, agency,

authority, state corporation, pttblic benefits organization or any other

person providing water services under and in accordance with a license

issued by the regulatory boctrcl for the service areas defined by the

license'. The other important provisions in the Water Act 2016 that

lrave since been proposed I'or amendments include Section 32,68,68A,

69,72,93 and 100 details of whicli are in your possession.
1,I

i'l.:',1 4 of 7

9. Hon Chair, the main pLrrpose for the proposed amendments is to

encoLlrage investors to utndet'tal<e PLrblic Plivatc Partnership in water

Projects by mal<ing tlic relevant water sector institr-rtions bankable. The

proposed aupndmeuts enable, WASRIIB to set tari['f lbr bLrlk \ilater alld

a



t{ licen{e the Water Wolks l)evelopruent Ager-rcies to sLrpply t,l lttct' rrt

Qlutk to tfrtilitics. 'fhis would gLraranl"cc invcstnrcnt rcturn

10. Ilzrssrrrclyou that the proposed Watel amcndn-ients to on-bo d Public

flrivate fartnership wel'e developed by the Ministry of Water, anitation

+d ln'igation together with the releveurt Water sector in titLrtrons,

$ational Treasury and Office of the Attorncy Clener,al.'fhe am ndments

$ave fii['ther been subjected to countryu,ide Public Particip

(videncp of Public Participation is hereby attached

11. flon. Qhair, This is an effort by my Ministry to su port the

ftnplenrpntation of the Bottom up llconomic Transformatio Agenda

ion. 'l'he

p (PPP)(BETA) by bringing on board a Public-Private-Paftners

fundir-rg framework, particularly for large capital pt'ojects ln he water

$ector. lAs you are aware, FIis Excellency the President, D William

Ruto slnce ascending to leadership of I(enya, has always phasizedc

fthat "thp Governmcrlt will r-rpscale tttvcsttncnt itt sUstaina le water-

['etatedlinfrastructure which will er-rsure that thc country lsw er secLlfe

[o sav( lives and improve people's l'realtli. hl his very first S ate of the

Nationl Address to both l-lourses of Parliament sotnetime ln

Page 5 of 7
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2022, I lis Excellcncy ernphasized the need lbr a pr-rblic-private-

Partnership (PPP) tLrnding h'amework, particularly for large capital

projects in the Water Sector

12. I{on. chair and Members, I(enya is classified as one ol'the water

scarce countries with per capita annual renewal fiesh water of 452 m3

per person per year; this means that a lot of efforts are required in terms

ol'llnding from relevant resources to enslrre quality ancl adequate water

is served on the fifty (50) million citizens. we rnust plan to briclge the

financing gap and address dirninishing water resources. It is predicted

tliat by 2035 there will only be 235 m3 per person per year. The

construction of large dams is a key priority for the Ministry and the

National Government

13. Hon. Chair and Mernbcrs; I have an obligation to ascertain

predictable and improved sanitation coverage zrnd access to safe water

in adeqLrhte quantities. I' therefore Llrge you to support my Ministry,

provide yoLlr expertise; comnrents ancl guridance to tlnalize this critical

amendment which shall enzrble oLlr Coirntry to position itself to

ellbctively benefit frorn Pr-rblic Private Partnership funding option

..,,, .' ,i,'
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I.O INTRODUCTION
Kenya Association of Manufacturers (KAM) is the leading business membership organ ization in East Africa that plays a key advocacy role on behaf
of manufacturers in Kenya and in the region through her strong linkages with all sectors of the economy. KAM has over 950 members and
represents over 40% of Kenya's manufacturing value add industries.

KAM represented Kenya's manufacturing sector interests in the East Africa Trade integration process through rhe design, rarificarion and
implementation of the Customs Union, and the Common Market Protocol. The integration process in East Africa has been su ccessfui with Kenya
Playing a critical role. The EAC region integration is expected to spurthe manufacturing sector enhancing intra-EAC trade in value added producs
and thus grow the economies of the region.

KAM has a membership of manufacturers across thifteen manufacturing sectors and Service ranging from Food and Beveragg
Pharmaceutical; Automotive; Chemical and Allied; Metal and Allied; Paper and Paperboard; Leather and Apparel; Textile and
Apparel; Plastics and Rubber; Timber, Wood and Furniture; Eiectric and Electronic; Building, Mining and Construction; Agre
Processing.

3,0 General Comments

Revenue Leakages

When private investors se ll bulk water, the revenues to pay the private lnvestors will ultimately be generated from collections by Water Service
Providers. N RW reduces the amount of moneythatWSPsmayobtainfromtheendusers. This means that the WSps and eve ntually the wwDAs
may not generate enough revenue to pay for water unde r the bulk water purchase agreements. The Government will therefore eith er have to
buck-stop the payment re spon sib ilities of wwDAs or structure the PPPs to include oversight at the wSp level to limit revenue leaka ge.

2.0 pRoposED AMENDMENTS TO THE WATER (AMENDMENT) BlLL,2023
ln response to the call for public participation in the afore-referenced Bill, we propose the following amendments to be considered before the
d raft Regulacions are enacted:

Page 2 of 5



4.0 Specific Comments (per clause)

1 Clause 3 We propose that a template of a bulk
water purchase agreement is added to

The proposal is based on the following
justifications:

amended in subsection (1) by inserting
the following new paraBraphs

immediately after paragraph (f):

(g) enter into a bulk water purchase

agreement with an investor in

accordance with the provisions of the
Public Private Partnerships Act;

(h) enter into a bulk water purchase

agreement with a water works

development agency.

rne@
of this Bill.

A template ensures consistency in

formatting and structure across multiple
documents. This makes the document
easier to read and reduces the risk of
erro rs and omissions.

Furthermore, the use of a tem plate

enhances u n ifo rm ity.

a

2 Section 72 of the principal Act is

amended in sub-section (i. ):

a. by inserting a new paragraph

immediately after paragraph (b)

(ba) evaluate and approve water and

sewerage tariffs, bulk water tariffs and

approve the imposition of such tariffs in

line with consumer protection standards

for use of water for domestic, commercial

and irrigation purposes;

I

This proposal is based on the following
justification:

This power should remain with the
Regulatory Boa rd.

The clause has removed the Regulatory

Board's power to accredit water service
providers.

the Bill has not indicated the alternative
entity that will have the power to
accred it water service providers.

Accreditation of water service providers

has the following benefits:

providers meet set standards for
delivering high quality services.

a

a

a

ter servicen q rrFs that w

Page 3 of 6
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b. by deleting paragraph (c) and
substituting therefor the following new
paragraph:

(c) issue and set conditions for licensing

of water services providers.

Consequently, customers can have
confidence in the quality and
reliability of the services they
receive.

b. accreditation ensures that water
service providers comply with
health and safety standards in their
operations. This includes water
treatment processes and tesling
protocols to prevent contamination
of water; and

c. accred itation enhances the
reputation and credibility of water
service providers, making them
more att ractive to investors.

) Clause 10
Amendment of section 100 of the Water
Act 201.6 to provide that all water bulk
water supply services in a county shall be
undertaken by waterworks development
agencies.

Section 100 - Supply of bulk water

Section 100 of the principal Act is
amended by inserting the following new
subsections immediately after
subsection (3):

(4) Notwithstanding any provision in this
Act, all bulk water supply services which

We propose the deletion of this
proposal.

We make this proposal based on the following
j ustifications:

o counties should be exempt from the
requ irements of the proposed
amendment to ensure water remains
affordable to water users within
counties.

o There is a need for the cost of water
supplied to residents and businesses in
a county to be maintained at a low
level, to ensure it remains affordable.

o This will ensure that Kenya attains the
right to clean and safe water in
adequate quantities is an economic and
social right underArticle a3 (1) (d) of
the Constitution.

Page 4 of 6



Currently, Nairobi County does not pay

other counties for the water it sells to
consumers-
Th^ Erill -^ 1,- +^ 

--L^ 
ir 

-^-]r^-- 
a--

are primarily intended to supplywater in
bulk to a water services provider in a
county or counties other than the county
in which the bulk water abstraction

counties that do not produce their own
water to purchase the commodity.
Consequently, this proposalwill lead to
an increase in the price of water paid by
the consumers.

Counties like Nairobi County to not pay

for the water it sells to its residents.
This will ensure the price of water does
not increase and therefore, makes
water affordable to residents.
Furthermore, the right to clean and safe
water in adequate quantities is an

economic and social right under Article
43 (1) (d) of the Constitution.

a

The proposed new provisions for bulk
water purchase agreements are
progressive provisions and will support
industries that utilize b ulk water for
their operations.
There is a need to develop regulations
to furtherexpand on the new provisions
and allow for schedules to be included
to outline items such as templates to
guide agreements. Fu rthermore, the
use of a template enhances uniformity

aWe propose the introduction of new
provisions under section 100 on bulk
water under the Water Act to provide
for the development of regulations on
bulk water and purchase agreements
and a schedule to prescribe the
agreement forms as follows:

Section 100 (3) The Cabinet Secretary
shall make Regulotions for better
carrying into elfed provisions on bulk
woter purchase ogreements and
prescribed agreement forms for bulk

4

works are located shall be undertaken by
water works development agencies
established under section 65 of this Act
and licensed under this section.

(5) The Cabinet Secretary may make
regulations prescribing the manner in
which an application for a licence for
bulk water supply shall be made.

water purchose

Page 5 of 5
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5 New Provision
Water use charges for the salt
Sector

We propose that the charges for water use
for the salt sector be reduced.

We make this proposal based on the following
iustifications:

. Water use charges were increased at
almost 90% and the requiremenr is

monthly. The in crement has led toa huge

financial implication to the salt industry as

they require huge water use from
boreholes.

. Chartes on renewal of permits for bore
holes have increased drastically. A single
borehole increased to 90,000 shillings for
the renewal permit. This has increased

the cost of doing business for che salt
sector, which has contributed ro the
increase in the cost to the consumer.

o This is further compounded by a delay in
the time aken ro acquire a borehoh
permit. Permits applied for and paid for
in the past year or prior to the
application of the Act have not been
issued. This may negatively affect
manufacturers as the Vy'ater Resource
Authority may charge rhem at the nq^/
rates or charges.

Page 5 of 5
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P

D

T

get Champions and Member of County Budget and Economic Forum of Taita
creby present the following comments and recommendations for considera
nding Committee on Land Environment and Natural Resources of the Thirt
second Session - The Senate

rliament To Amend The Water Act ,2OtGTo Provide For Public Private Partne

E WATE (AMENDMENT) BrLL, 2023

Act Of P
rangeme ts

e the Bu

u nty do

ion by S

rliament
ted 2nd tober, 2023

IROPOSED PROVISION
:OR AMENDMENT

PROPOSED AMENDMENT OUR COMMENTS/RECOMM DATIONS

t of section 2

2016No. 43

lause 2
mendme

Section 2 of the Water Act, 201-6

("the principal Act") is amended:

(b) by deleting the definition of
"water services provider" and
substituting therefor with the
following new definition:

"water services provider" means a

company, agency, authority, state
corporation, public benefit
organization or any other person
providing water services in
accordance with a licence issued by
the Water Se rvices Regulatory
Board ("the Regulatory Board") for
the service areas specified in the
licence.

(a) by inserting the following new
definition in the proper alphabetical
sequence:

"contracting authority" means

a. at the national government level,
a state department, agency, or
state corporation which intends to
have its functions undertaken by a

private pa rty; or
b. at the county government level,
the county government or county
corporation which intends to have
its functions undertaken by a
private pa rty; and

here is need for an interpr
ord used herein "private
ection 2 of the Water Act,
rincipal Act") does not giv

entities that can be water s

providers in this Bill.

he Bill has widened the sc

efinition to allow more en

OK 2O1O CHAPTER FIVE_
NVIRONMENT

nterpretation over the sam

or the definition of "water
rovider'', the term was al

n the principal Act

owever, the Bill has added
uthority and state corpora

ater service providers but
also ensure we live to the

ART 2_ENVIRONMENT AN

ESOURCES

bligations in respect of the
environment.
69. (1) The State shall-
(d) encourage public pa rtici
management, protection an

onservation of the environ
e propose that the interp

ervice provider remain as i

he Water Act, 2016 ("the p

nd an interpretation of the
company"

- a water services pro

established by coun

lation on the
rty " since

116 ("the

en

fagency,

!ns"as new 
]

e of the
ies to be
is important
pirit of the
ND AND

NATURAT

rtion in the

ent;

lation of the
Eection 2 of

fcipal Act")
lrord

eryrces

rdy defined

der

vtce

aveta

n and

nth

ips



a

We the Budget Champions and Member of County Eudget and Economic Forum of Taita Taveta
County do hereby present the following comments and recommendations for consideration and
action by Standing Committee on Land Environment and Natural Resources of the Thirteenth
Parliament / second Session - The Senate
Dated 2nd October, 2023

government as a public limited
liability company under the
Companies Act, 2015

mendment of section
2 of No. 43 of 2076

ause 3 ction 32 of the principal Act is

amended in subsection (L) by
inserting the following new We

ropose that a template of a bulk
water purchase agreement is added
o the Schedule or subsidiary
egislation of th is Bill

paragraphs immediately after
paragraph (f):

(g) enter into a bulk water purchase
greement with an investor in
ccordance with the provisions of
he Public Private Partnerships Act;

h) enter into a bulk water purchase
greement with a water works

development agency

Distribution of Functions Between the
ational Government and the County

PART 1_NATIONAL GOVERNMENT
19. National public works.
33. Public investment.

PUBLIC FINANCE MANAGEMENT ACT
O. 18 OF 2OL2 and The Public Finance

Management (Public lnvestment
Management) Regulations, 2022
Legislative Supplement No. 29) Kenya
azette Supplement No. 52 of Lst April,
022. has provided a very clear and
laborate process to undertake Public

e further recommend that there is

eed to amend the entire Section 32 of
he ("the principal Act") and all

agreements should be developed in
reference to the PFM Act,2012 and the

e conclude that :

1. Section 32 of the Water Act, 20i.6
("the principal Act") is

unconstitutional. The COK 2010
FOURTH SCHEDULE (Article
18s(2), 186(1) and 187(2))

overnments

lnvestment

egu lations

mendment of section
8 of No. 43 ot 2016

ause 4 ction 68 of the principal Act is

mended by inserting the following
ew paragraph immediately after

(ba) operate water works and
provide water services:

rovisions of the Public private

artnerships Act,202L;

by entering into a bulk water
purchase agreement with an
nvestor in accordance with the

paragraph (b)

1. Section 68, 69, of the Water Act, 2016
("the principal Act") is unconstitutional.

he COK 2010 FOURTH SCHEDULE (Article
18s(2), 186(1) and 187(2))
Distribution of Functions Between the
National Government and the County

ln addition, COK 2010 CHAPTER FIVE-
LAND AND ENVIRONMENT

ART 1-NATIONAL GOVERNMENT
19. National public works

e conclude that

overnments



a

a veta

on and

nth

get Champions and Member of County Budget and Economic Forum of Tait
ereby present the following comments and recommendations for consider
anding Committee on Land Environment and Natural Resources of the Thir

e the Bu

unty do
ion by S

rliament second Session - The Senate
ted 2nd ber,2023

i. by entering into a bulk water ART 2-ENVIRONMENT A
purchase agreement with a water RESOURCES

ervices provider; or bligations in respect of th

lause 5
sertion
ction 6

016

a new
in No. 43 of

iii. as a water services provider until
such time as the water works
development agency transfers
responsibility for the operation and

management of water works to a

unty government or water
services provider in whose area of
urisdiction the water works is

ocated:

he principal Act is amended by
nserting the following new section
mmediately after section 68:

environment.
69. (1) The State shall-
(d) encourage public parti

anagement, protection a

onservation of the enviro
he COK 2010 FOURTH SCH

8s(2), 186(1) and 187(2))
istribution of Functions B

ational Govern ment and t
Governments
PART2-COUNTYGOVERN
10. lmplementation of spe

and binds all State organs a

(5) ln applying any right un

8A. (1) Each water works
evelopment agency shall be

icensed by the Regulatory Board
ith respect to the functions under 11. County public works an

ection 68 (b) and (c) of this Act. ncluding-
a) storm water manageme

(2) The Regulatory Board shall,
upon commencement of this Act

uilt-up a reas; and
b) water and sanitation se

nd as may be necessary
thereafter, and with the approval o Finally, CHAPTER FOUR -

RIGHTShe Cabinet Secretary, publish the
standards and conditions for
licensing of water works
development agencies under th is

ection

ection 69 of the principal Act is
m ended:
. by deleting subsection (1) and
ubstituting therefor the following
ew subsection:
L) As soon as possible, following
he commissioning of water works

overnment policies on nat
nd environmental conserv
ncluding-
a) soil and water conserva
b) forestry.

ART 2 - RIGHTS AND FUN

FREEDOMS

Economic and social rights
3. (1) Every person has the
d) to clean and safe water i

uantities;
HAPTER FOUR_THE BILL

ause 6

endme t of section
of No. 4 of 20L6

ART 1_GENERAL PROVISI

O THE BILL OF RIGHTS

pplication of Bill of Rights

20. (1)The Bill of Rights app

other than national public water if the State claims that it do

o rks, the water works he reso u rces to
development agency shall enter

NATU RAL

ation in the

ULE (Article

een th e

County

ENTS

c national

all persons

r Article 43,

not have

ervices,

systems in

lresources

MENTAL

cht-
adequate

RIGHTS
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ces
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We the Budget Champions and Member of County Budget and Economic Forum of Taita Taveta
County do hereby present the following comments and recommendations for consideration and
action by Standing committee on Land Environment and Natural Resources of the Thirteenth
Parliament / second Session - The Senate
Dated 2nd October, 2023

nto an agreement with any county
overnment or water services
rovider to provide water services
ithin whose area of jurisdiction

in subsection (2), by deleting the
rds ", the joint committee,

he services are located

uthority"; and
. in subsection (3), by deleting the
ords "the joint committee, the
uthority"

mplement the right, a court, tribunal or
other authority shall be guided by the
ollowing principles-
a) it is the responsibility of the Stare to
how that the resources are not available;

(b) in allocating resources, the State shall
ive priority to ensuring the widest
ossible enjoyment of the right or
undamental freedom having regard to
revailing circumstances, including the
ulnerability of particular groups or

c) the court, tribunal or other authority
ay not interfere with a decision by a

tate organ concerning the allocation of
available resources, solely on the basis
hat it would have reached a different

individuals; and

nclusion
lause 7
mendment of section

72 of No. 43 of 20L6

ection 72 of the principal Act is
mended in sub-section (1): For
aragraph (ba), the Bill has added

bulk water tariffs as one of the
riffs that the Regulatory Board
ill evaluate and approve. lt is

mportant to note that bulk water
riffs were not present in the

For new paragraph (c), the clause
as removed the Regulatory

Board's power to accredit water

rincipal Act

ervice providers

For paragraph (ba), the Bill has added
ulk water tariffs as one of the tariffs that
he Regulatory Board will evaluate and

approve. lt is important to note that bulk
ater tariffs were not present in the

principal Act.
For new paragraph (c), the clause has

moved the Regulatory Board's power to
accredit water service providers

e do not agree with this proposal as the
ill has not indicated the alternative
ntity that will have the power to accredit
ater service providers

onsequently, we propose that this
power remains with the Regulatory
Board.

ccreditation of water service providers
as the following benefits

. accreditation ensures that water
ervice providers meet set standards for
elivering high q ua lity services.

Consequently, customers can have

a
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get champions and Member of county Budget and Economic Forum of Tait
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/ second Session - The Senate
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confidence in the quality a

e services they receive;
accreditation ensures th

ervice providers comply
afety standards in their o

ludes water treatment
esting protocols to preve
ontamination of water; a

c. accreditation enhances t
and credibility of water se

rnc

reliability of

h health and

rations. This

cesses and

reputation
e providers

water

ause 8

mendme
5ofNo

t of section
of 2O16

ection 75 of the principal Act is
mended in subsection 1 paragraph

(c) by deleting the word
"accredited" and substituting

erefor the word "licensed"

or sub-section (l) (a) of
ct, we propose the del
aragraph (a) and repla
ords "their names, telep

umbers, e-mails and pos

roviding a water service
lephone number and e-
lows customers and the
irectly contact the water
roviders.

s facilitates communi
qulnes, reportrng issu

asslstance, or

SSES

rovidi

e principal

it with the

ovider's
I address

of

rylce

blic to

ause 9
endme
of No. 4

t of section
of 20L6

Section 93 of the principal Act is
mended by deleting subsection (L)
nd substituting therefor the
ollowing new sub section

L) A contracting authority may
enter into a public private
partnership ("PPP") or public
partnerships for the exercise and

erformance by another person as

a licensee, of some or all of its
unctions with respect to a part or
he whole of its area of water

We propose that Section
rincipal Act is amended
bsection (1) and substi
e following new sub se

(1") A contracting autho
into a public invest
exercise and pe rfor
another person as a

some or all of its fun
respect to a part or
its area of water se

as in the PUBLIC FIN
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3 of the
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g therefo
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nt for the
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ensee, of
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,

ervlce provtston NO. 18 OF 2OI2 and The Public
Finance Management (Public

lnvestment Management)
Regulations, 2022 (Legislative

Supplement No. 29) Kenya

Gazette Supplement No. 52 of 1st
April,2022.

ause 10

mendment of section

Section 100 of the principal Act is
mended by inserting the following
ew subsections immediately after

100 of No. 43 of 2076 subsection (3)

(4) Notwithstanding any provision
in this Act, all bulk water supply
ervices which are primarily
ntended to supply water in bulk to
water services provider in a

county or counties other than the
ounty in which the bulk water
bstraction works are located shall
e undertaken by water works
evelopment agencies established
nder section 65 of this Act and

licensed under this section

(5) The Cabinet Secretary may mak
egulations prescribing the manner

rnwhich an application for a licence
for bulk water supply shall be

mad e.

e conclude that Section 100 of the
ater Act, 2016 ("the principal Act") is

u nconstitutiona I since;
COK 2010 CHAPTER FIVE_LAND AND
ENVIRONMENT
PART 2_ENVIRONMENT AND NATURAL

bligations in respect of the
nvironment.
9. (1) The State shall-

(d) encourage public participation in the
anagement, protection and

18s(2), 185(1) and 187(2))
istribution of Functions Between the
ational Government and the County
overnments

PART 2 - COUNTY GOVERNMENTS

10. lmplementation of specific national
overnment policies on natural resources

nd environmental conservation,
ncluding-
a) soil and water conservation; and

b) forestry.
11. County public works and services,

nclu d ing-
a) storm water management systems in
uilt-up areas; and
b) water and sanitation services

e propose that the same be deleted

ESOURCES

onservation of the environment;
he COK 2010 FOURTH SCHEDULE (Article

We the Budget Champions and Member of County Eudget and Economic Forum of Taita Taveta
county do hereby present the following comments and recommendations for consideration and
action by Standing Committee on Land Environment and Natural Resources of the Thirteenth
Parliament / second Session - The Senate
Dated 2nd october, 2023
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