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Draft

Mr. Jeremiah Nyegenye, CBS
The Clerk of the Senate
National Assembly, Clerks Chambers
Parliament Buildings
P. O BOX 4L842 00100
NAIROBI.

LO.O7.2020

Dear

Hon Peter Munya, MGH
Cabinet Secretaty

RE: THE CROPS (SUGAR) (IMPORTS, EXPORTS & BY-PRODUCTS)

REGULATTONS, 2O2O.

Please refer to the above subject matter.

Following the enactment of the Crops Act, 2013 the Ministry of Agriculture, Livestock,

and Fisheries & Cooperatives has now prepared the Crops (Sugar) (Inrngrts, Expotts &

By-products) Regulalions, 2020 for the Sugar sub-sector. The said regulations have gone

through the requisite statutory processeslnd been published through the office of the

Attorney General.

In line with the provisions of the Statutory Instruments Act, please find attached the said

regulations together with the requisite statutory documents for consideration by the

National Assembly committee on Delegated Legislation

a) The Crops (Sugar) (Impofts, Exports & By-products) Regulations2020 (The hard

copy from tie-Gor"rnrn"nt printers will be availed once available).

b) Explanatory Memorandum.
c) Regulatory ImPact Statement.
d) A copy of the irlotification of the preparation of Regulatory Impact Statement for

the Regulations in the Kenya Gazette and in the Newspaper.

e) Reportbn stakeholder Comments and Submissions.

O The certiflcate indicating compliance with provisions of the Statutory Instruments

Act.

1

Encls



Draft

Mr. Michael Sialai, EBS,
The Clerk of the National Assembly,
The National Assembly, Clerk's Chambers,
Parliament Buildings,
P. O BOX 4L842- 00100,
NAIROBI

LO.O7.2020

Dear

RE: THE cRoPs (SUGAR) (IMPORTS, EXPORTS & BY-PRODUCTS)
REGULATTONS, 2O2O.

Please refer to the above subject matter.

Following the enactment of the Crops Act, 2013 the Ministry of Agriculture, Livestock,
and Fisheries & Cooperatives has now prepared the Crops (Sugar) (Imports, Exports &
By-Products) Regulations, 2020 for the Sugar sub-sector. The said regulations have
gone through the requisite statutory processes and been published through the office of
the Attorney General.

In line with the provisions of the Statutory Instruments Act, please find attached the said
regulations together with the requisite statutory documents for consideration by the
National Assembly Committee on Delegated Legislation.

a) The Crops (Sugar) (Imports, Exports and By-Products) Regulations 2020 (The
hard copy from the Government printers will be availed once available).

b) Explanatory Memorandum.
c) Regulatory Impact Statement.
d) A copy of the Notiflcation of the preparation of Regulatory Impact Statement for

the Regulations in the Kenya Gazette and in the Newspaper.
e) Report on stakeholder Comments and Submissions.

0 The certificate indicating compliance with provisions of the Statutory Instruments.

Yours

Hon Peter Munya, MGH
Cabinet Secretary

Encls
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(Legislative Supplement No.76)

LscluNorrcE No. 125

THE CROPS ACT

(No. 16 of 2ol3)

IN EXERCISE of the powers confered by section 40(-l) of the

Crops Act, 2013, the Cabinei Secretary for Agriculture, I'ivestock'

Fisheries and Co-operatives, in consultaiion with the Agriculture and

Food Authority and the counry Governments, makes the following

Regulatious-

THE CROPS (SUGAR) (IMPORTS, EXPORTS AND BY-
PRODUCTS) REGULATIONS, 2020

l. These Regulations may be cited as the Crops (Sugar) (Imports'

Exports and By-products) Regulations, 2020'

2. In these Regulations, unless the context otherwise requires-

"COMESA" means the organisation established by the Treaty

establishing the Common Marfet for Eastenr and Southem Africa'

1994;

"cottsignntent" means sugar or a by-product of sugar' to be

exported oi imported, by an Ixporter or importer, who has a valid

export permit oi import pennit, as the case may be;

"export permit" means an permit issued by the Authority in

accordance with regulation 3;

"exporter" means a person who exports sugar or a by-product of
sugar;

"import pemlit" means a pennit issued by the Authority in

accordance with regulation 6;

"importer" means a Pcrson who imports sugar or a by-product of
sugar;

"permit" means an export permit, import p"ryit' pre-export

permil, pre-shipment permit or a ielease order, issued in accordance

with these Regulations;

"PlN" has the meaning assigned to it in the Tax Procedures Act'

2015;

"register" means the register of maintained by the Authority under

regulation 5;

"tax compliance certifltcate" has the meaning assigned to it in the

Tax Procedures Act, 201 5;

"tax registration certificate" has the meaning assigned to it in the

Value Added tax Act, 2Ol3;

1539
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3. (l) A person who intends to import or export sugar shall apply
to the Authoriry for registration in Form I set out in the First Schedule.

(2) A persorr who intends to import or export, a by-product of
sugar shall apply to the Authority for registration in Form I set out in
the First Schedule.

(3) An application made under sub-regulation (l) or (2), shall be
accompanied by the payment of the registration fee set out in the
Second Schedule.

(4) Where the Authority approves an application under sub-
regulation (l) or (2), it shall-

(a) record the name and such other particulars as may be requir.ed,
of the applicant in the register; and

(b) issue the applicant with a certificate of registration in Fonn 2
set out in the First Schedule.

4. In considering applications for pennits, the Authority shall rely
on the COMESA and the Community Annual Quota Export Allocation
and the market deficit, the Authority shall provide guideliues to
applicants.

5. (l)The Authority shall maintain a register of all importers and
exporters who have been registered in accordance with these
Regulations.

(2) The Authority shall maintaiu a register of all importers and
exporters who have been granted pemrits in accordance with these
Regulations.

6. (l) A person who intends to import sugar or a by-product of
sugar shall apply for an import permit in Form 3 set out in the First
Schedule.

(2) An application made under subregulation (l) shall be
accompanied by-

(a) the profile of the applicant;

(b) a copy of certificate of incorporation or certificate of
registration of the applicant (if the applicant is a company or
registered entity);

(c) a copy of the applicant's valid business permit at the time of
making the application;

(d) the applicant's latest audited accounts;

(e) a copy ofthe applicant's PIN certificate;

(0 a copy of the applicant's tax registration certificate;

(g) a copy of the applicant's mernorandum of association (if the
applicant is a company);

(h) a copy of the applicant's articles of association (if the
applicant is a company);

Registration of
dcalcrs.

Considcmtion of
applications for a

pcnnit.

Exponers and
imponcs rcgister,

Pcrnris for
importcrs.
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(i) a copy of the identity cards or passports of each of the

appliiint's directors (if the applicant is a company);

0) a copy of the profile of each of the applicant's directors (if the

applicant is a comPanY);

(k) a copy of the applicant's valid tax compliance certificate;

(D a copy of a valid certificate of good conduct for each of the

applicant's directors (if the applicant is a company);

(m) a copy of the applicant's valid certificate of good conduct (if
the applicant is an individual); and ,

(n) proof of payment of the prescribed fee set out in the Second

Schedule.

(3) If the Authority approves an application made undgr

srbregulatior, (1), it shall ittu. un import permit in Fonn 4 set out in

the First Schedule to the applicant.

(4) The import permit issued under subregulation (3) shall be valid

for a period ofoue year.

(5) The import permit issued under subregulation (3) shall not be

transferrable.

(6) A holder of a valid import permit shall apply. for a .pt"-
shipment permit for the importation of each consignment in Form 5 set

out in the First Schedule.

(7) An application made under subregulation 
- 
(-6) shall be

accomianied Uy itre documents referred to in regulation 9(2)'

(S) If the Authority approves an application 
-made 

under

subregulation (6), it shall issue i pre-shipment permit in Form 6 set out

in the First Schedule to the applicant.

7. (l) A person who intends to export sugar or a by-product.of

sugar shail 
"pity 

fo, an export permit in Fonn 3 set out in the First

Schedule.

(2) An application under subregulation (l) shall be accompanied

by-
(a) the profile of the aPPlicant;

(b) a copy of certificate of incorporation or certificate of
' ' 

registration of the applicant (if the applicant is a company or

registered entitY;

(c) a copy of the applicant's valid business permit at the time of

making the aPPlication;

(d) the applicant's latest audited accounts;

(e) a copy of the applicant's PIN certificate;

(0 a copy ofthe appticant's tax registration certificate;

(g) a copy of the applicant's memorandum of association (if the

applicant is a comPanY);

(h) a copy of the applicant's articles of association (if the

applicant is a comPanY);

Pcrmi$ for
cxportcrs.
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(i) a copy of the identity cards or passports of each of the
applicant's directors (if the applicant is a company);

(,) a copy of the profile of each of the applicaut,s directors (if the
applicant is a cornpany);

(k) a copy of the applicant's valid tax compliance certificate;

(l) a copy of a valid certificate of good conduct for each of the
applicant's directors (if the applicant is a company);

(m) a copy of the applicant's valid certificate of good conduct (if
the applicant is an individual); arrd

(n) proof of payment of the prescribed fee set out in the Second
Schedule.

(3) If the Authority approves an application made uuder
sr.rbregulation (l), it shall issue an import permit in Form 4 set out in
the First Schedule to the applicant.

_ (4) The export permit issued under subregulation (3) shall be valid
for only one year.

(5) The export permit issued under subregulation (3) shall not be
transferrable.

(6) A holder of a valid export permit shall apply for a pre-export
permit for the importation of each consignment in Fonn 5 sef out in the
First Schedule.

(7) An application made under subregulation (6) shall be
accompanied by the documents referred to in regulation 9(2).

(8) If the Authority approves an application made under
subregulation (6), it shall issue a pre-export permit in Form 6 set out in
the First Schedule to the applicant.

9 fn" Authority shall detemrine the quantity of sugar that may be
required from rnanufacturers for domestic 

- 
consimption while

accountiug for any shortfall in domestic production of sugir.

9. (l) The Authority shall physically verify each consignment
before issuing a release order in resplct of ihat conlignment. -

. (2) 
. A person whose consignment is being verifred under

subregulation (t) shall submit to the Authority, dul-y certified copiesof-
(a) the customs entry or exit documents for the consignment;

(b) a proof of payment of taxes by the exporter from whom the
consignrnent was procured;

(c) the invoice and proof of payment for the consignment from
the exporter or importer;

(d) the identification and contact details of the exporter or dealer
from whom the consignment was procured;

Dctcmlinc of
distritlution of sugar
in thc tnarlict.

Inspcction of
consignmcnts.
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(e) the certificate of origin of the consignment;

(f) the phytosanitary permits, certificates, permits for the

consignment; and

(g) the certificate of conformity in respect of the consignment'

10. (l) After a consignment has been verified in accordance with
regulation 9, the Authority may issue a release order in Form 7 set out

in the First Schedule.

(2) The release order issued under subsection (l) shall authorise

the consignment to be released to the holder of a valid export permit or

import permit, as the case may be.

I I . ( I ) A holder of an export permit shall submit monthly retums

of their ionsignments in Form 8 set out in the First Schedule to the

Authority.

(2) A holder of an irnport pemit shall submit monthly retums of
their consignments in Fonn 8 set out in the First Schedule to the

Authority.

12. (l) A person shall not pack sugar or a by-producl of sugar,

into a paciaga of a different quantity, material or brand from the

original packaging, without the approval of the Authority.

(2) An application for approval under subregulation (l) shall be

made in Form O as set out in the First Schedule to the Authority

(3) A package of an imported consignment, whether repackaged or

in iti'original fackaging, shall carry, in bold print, the name and

contact aJtails of the manufacturer, country of origin, and the vendor

and purchaser, of the consignment.

13. (l) A approved importer of sugar or a by-product of sugar'

who wishes to rebiand u 
"oniign*"nt 

shall apply for a permit from the

Authority before rebranding the sugar.

(2) A person who does not comply with subregulation (1) commits

an offence.

14.Sugarthatissmuggledorotherwiseimportedwithoutthe
authority of the Authoriry shall be deemed to be prohibited goods

under iection 18 (2) of the East African Community Customs

Management Act,2004.

15. The Authority may cancel the import or export permit, or a
pre-shipment permit * pi"-"xport permit, issued to a person who

conEavenes these Regulations.

I 6. ( I ) An applicant for or holder of a permit who is aggrieved by

a decision of the Authority on or in respect of--

(a) the grant, refusal to issue, variation or revocation; or

(b) the conditions imposed on the grant or variation,

of a permit, may appeal to the Cabinet Secretary'

Rclcase order

Monthly rctunN.

Repackoging of
consignnrcnts.

Rebmnding
corLrignmcnts.

Smugglittg

No. I of20O5

Crncelleiion of
pcrmits.

Appcals.

of
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(2) An appeal under this section shall be lodged within thirty days
from the date on which the appellant first received notice of the

decision.

17. The Sugar (lmports, Exports and By-products) Regulations,
2008. are revoked.

Revocation of L. N.

No.114of2008.
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FIRST SCHEDULE

(r. 3(l), (2), (4) (b) 6(l), (3), (6), (8),7(l), (3), (6), (8), 10(l), I l(l)' (12(2))

FORMS

AGRICULTURE AND FOOD AUTHORITY

(l

,.G

w'
. BFB
OuAqtl

FORM I
(r.3(l), (2))

APPLICATION FOR REGISTRATION AS IMPORTER/ EXPORTER

l. Name of applicant:

2. Categories (tick as appropriate)

3. Registered address:

Building:.
Street:....

Town/City:..

L. R. No.:. ...

Telephone

E-mail address:

Postal Addrcss:...........

4. Date of Incorporation (if company):.

Registration No:... ...

a. Exporter brown sugar
white refined
by-product of sugar

b Importer brown
white refined sugar

bv-product of sugar
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5. Full names, addresses and occupations of the directors:

Name Address Occupation
a

b.
c.
d

6. Branch Office(s) if any
Address:..

Building:....
Town/City:..

L. R. No.:...

Telephone

E-mail:.

Postal Address:......

a. Address:... ...

Building:...
Street:.......
Town/City:.

L. R. No.:..,

Telephone .

E-mail:......

Postal Address:

7. Declarations

a. I/!Ve certify that we have read and understood the provisions of the Crops Act,
2013 and the regulations made there under.

b. VWe also understand that the registration certificate granted on this application
may be cancelled and penalties may be imposed on each of us if any document
or statement submitted by us in the course of this application is false or
materially misleading.

Date

Name of Director

Signature.....

Name of Director

Signature
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Name of Secretary

Signature

FORM 2

Serial No.: AFA/SD/.....
License No... ......... ...

AGRICULTURE AND FOOD AUTHORITY

SUGAR DIRECTORATE

ri(a)(b)

Importers'slExporters

EXPORTER/IMPORTER CERTIFICATE OF REGISTRATION

THIS IS TO CERTIFY that
of

Physical Address Postal Address ......

Telephone: . located in .,..

County....... Sub-County. .. '... ...Ward

Is hereby issued with a certificate of registratiou as a Suagr Exporter/lmporter (Delete

appropriately) beginning this .........day of .'. ......20.....-

Date: ...........

Valid from ... .

Offrcial Stamp

..........Signed:

Direclor-General,
Agriculture and Food AuthoritY

This certificate of Registration is not transferable

To
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AGRICULTURE AND FOOD AUTHORITY

gt

: HFB
ovCrtPt

FORM 3

(r.6(l),7(l))

APPLICATION FORM FOR AN IMPORT/EXPORT PERMIT

l. Narne of applicant:

Registration number:......
(attach a copy ofthe certi/icate ofregistration)

2. Categories (tick as appropriate)

a. Exporter brown sugar
white refined susar
by-product of sugar

b. Importer brown suqar
white refined sugar
by-product ofsugar

3. I/We enclose the following required certified documentation in support of our
application:

a. the profile of the applicant;

b. a copy of certificate of incorporation or certificate of registration of the
applicant (if the applicant is a company or registered entity;

c. a copy of the applicant's valid business permit at the time of making the
application;

d. the applicant's latest audited accounts;

e. a copy of the applicant's PIN certificate;

f. a copy ofthe applicant's tax registration certificate;
g. a copy of the applicant's memorandum of association (if the applicant is a

company);

h. a copy of the applicant's articles of association (if the applicant is a company);

i. a copy of the identity cards or passports of each of the applicant's directors (if
the applicant is a company);

.- q\.

w'
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j. a copy of the profile of each of the applicant's directors (if the applicant is a

company);

k. a copy of the applicant's valid tax compliance certificate;

l. a copy of a valid certificate of good conduct for each of the applicant's

directors (if the applicant is a company);

m. a copy of the applicant's valid certificate of good conduct (if the applicant is an

individual); and

n. proof of payment of the prescribed fee.

4. Dcclarations

a. VWe certifi that we have read and understood the provisions of the Crops Act,

2013 and the regulations made there under.

b. L/We also understand that the export permit/import permit granted on this

application may be cancelled and penalties may be imposed on each of us if
uny do"r*"nt or statement submitted by us in the course of this application is

false or materiallY misleading.

Date...

Name of Director..

Name of Director..

Name of Secretary

Permit Number:....

Issued to

AGRICULTURE AND FOOD AUTHORITY

f,

. HFE
ovcro!,.Owll'iltv

FORM 4

(r. 6(3), 7(3))

IMPORT/EXPORT PERMIT

(Insert the name ofthe successful applicant and theit registration number)
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This Pennit valid fromis

.to............

In respect of--

Director-General

Date of issue

Official stanrp.

Kindly note:

l. The holder of this Pemrit shall subrnit their retums quarterly without fail.

2. This Permit is not transferrable.

3. The holder of this Pemrit shall apply for a pre-shipment pemrit, a pre-export
penuit, and a release order, in respect ofeach consignment.

AGRICULTURE AND FOOD AUTHORITY

\g,
.=)

owca4tosvd44dt

FORM 5

(r. 6(6), 7(6))

APPLICATION FORM FOR A PRE.SHIPMENT PERMIT/PRE-EXPORT
PERMIT

l. Name of applicant:

;;;;;;;;.,
(atlach a copy of the import permit/export permit)

brown sugar
white refrned sugar

a. Exporter

by-product ofsugar

brown sugar
white refined sugar

b. Importer

by-product ofsugar
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2. Categories (tick as appropriate)

a. exporter brown sugar
white refined
by-product ofsugar

b importer brown
white refined sugar

by-product of

3. vwe enclose the following required certified documentation in support of our

application:

(a)tlredatedBiltofLadingandlmportsDeclarationFomr,fortlre
consignment;

(b) a proof of payment of taxes by the exporter from whom the consignment

was procured;

(c)tlreinvoiceandproofofpaymentfortheconsignmentfromtheexporteror
importer;

(d) the identification and contact details of the exporter or dealer from whom

the consignment was Procured;

(e) the certificate of origin of the consignment;

(0 the phytosanitary permits, certificates, permits for the consignment; and

(g) the certificate of conformity in respect of the consignment'

5. Declarations

(a) I/We certify that we have read and understood the provisions of the crops

Act, 2013 and the regulations made there under'

(b) IAMe also understand that the pre-export permiUpre-shipment permit

grantedonthisapplicationmaybecancelledandpenaltiesmaybeimposed
oneachofusifanydocumentorstatementsubmittedbyusinthecourseof
this application is false or materially misleading'

Date...

Name of Director.....

Name of Director.....

Name of Secretary. . . ,

Signature

...Signature.

Signature ....
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AGRICULTURE AND FOOD AUTHORITY

s

w
,. HFE
OwCropZ

FORM 6

(r. 6(8), 7(8))

Pre-Shipment/Pre-Export Permit Number:.....

PRE-SHIPMENT PERMIT/PRE-EXPORT PERMIT

Issued to

This Permit is valid from

In respect of-

(Insert the name of the successfiil applicant and their itnport/export permit
nunrber)

.to..........

a. Exporter brown sugar
white refrned sugar
by-product ofsugar

Details of consignment to
be exported

b. importer brown suqar
white refined sugar
by-product ofsugar

Details of consignment to
be imported

Director-Ceneral

Date of issue

Official stamp.
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Kindly note:

I . The holder of this Pennit shall submit their returns quarterly without fail'

2. This Permit is not transferable.

3. The holder of this Permit shall obtain a release order, in respect of each

consignment at the port of entry/exit during clearance'

AGzuCULTURE AND FOOD AUTHORITY

&

€''

Release Order Number:

Issued to

This

In respect of-

a. exporter

: HFR

FORM 7

G. r0(l))

RELEASE ORDER

brown sugar
white refined sugar

by-product of sugar

(l) Declarant/Clearing

illll : :

(Insert the narne of'the exporter or importer ond their pre-shipment /pre-export

pennit number)

Release Order valid fromis

Details of
consignment to

be exported

(2) Number of Containers:

..to.
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b. Importer

Details of
consignment to
be irnported

(3) Quantity in Metric
Tonnes...

(4) Entry Number:

(5) UCR Number:

(6) Country of Origin:

brown sugar
white refined sugar
by-product ofsugar

(l) Declarant/Clearing
Agent:...

(2) Number of Containers:

(3) Quantity
Tonnes..

ln Metric

(4) Entry Number:

(5) UCR Number:

(6) Country of Origin:
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Verifi cation Offi cer Details:

(a) Batch Number:

(b) Production Date:

(c) Expiry Date:

(d) Number of Containers Verified:

Name of Offtcer

Sign.. .......

Date ....

Stamp...

AGzuCULTURE AND FOOD AUTHORITY

f,

€'
:H
OwCtuP\

FR

FORM 8

G. ll(l))

RETURNS FOR AN EXPORTER/IMPORTER

l. Name of ExporterAmPorter:

iGi;,;;i;;il;;;;.
(atiach a copy of the certificate of registration)

2. Details of consignments imported or exported:

a. Port and CountrY of origin:

b. Manifest Numbers at Gazetted entry points '
c. Quantity
d. C.I.F. value:.

3.Utilizationofimports.Pleasegivedetailedbreakdownofutilizationunder
following categoriis: (If space is inadequate provide attachment)

(a) Direct human consumption (give a full list of purchasers' addresses'

physical locati; and quantities purchased)
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(b) Industrial manufacturing (specify type of products in which sugar was

used and production returns for the period)

(c) Raw sugar for processing (specifu qualify of raw sugar processed into mill
white, refined sugar, brown sugar or other by-products. Also give a full
list, addresses and physical locations of all the end users of the processed
goods.)

(d) Transit sugar (provide full details of the quantities irnported and exported
including the dates of actual export at entry and exit points. Also attach
copies of re-export certificates duly signed)

4. Full narne and address of purchasers or vendors, to who consignments were
sold or bought from:

5. Nanre and address of warehouses where consignments were inspccted

6. Consignment short shipment if (any):

Manifest
Number

Invoice Nos Type of
consipnment

Net Ileight
(kilosrams)

a.

b
c.

(Ifspace provided is not adequate provide an attachment.)

Applicant to attach certified copies of the following documents for
verification.

(a) Sale contract

(b) Letter of credit / Telegraphic Transfer Documents

(c) Commercial invoice

(d) Brokers invoice; and

(e) Sugar Development Levy payment slip.

NB
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Date..

Name of Director

Signature

Name of Director. '..

Name of SecretarY...

Signature

Signature

For olficial use:

Director-General

Date of issue.....

Official stamp.

To

Agriculture and Food AuthoritY,

l.I/lVe...

AssociationAnstitution)

2. Physical Address:

Fornr 9

(r. I2 (2))

APPLICATION FOR REGISTRATION OF SUGAR
REPACKAGING

.Market.

.'.(Offrcials

...(Name of

.Location

Sub-CountY

3. Land Ref. No.

4. Postal Address:....'.......
Tel:...... Fax: ""

5
..... (name of applicant) apply for

....' (name of

E-mail

the registration of . '...
brand).

6. Copies of the following documents are attached to this application

a. Tradenrark registration certificate;

b. SamPte of the brand

c. Certificate of Incorporation or Business name'

d. ID or PassPort of Directors
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8. Project Objectives

a.

b.

c.

No

2

Contact Details:

Name:

Telephone:... ...

8mai1............,

Title

Fax:

SECOND SCHEDULE

(r. 3(3), 6 (2Xn), 7(2)(n))

FEES

Particulars of Service

Registration of an exporter or importer.

Issuance of an export pemrit or an inrport pernrit.

Made on the 9th June,2020.

Amount in Kshs.

100,000/-

100,000/-

PETER MUNYA,
Cabinet Secretary, Ministry of Agriculture,

Livestock, Fisheries and Co-operatives.

PRINTED AND BY THE COVERNMEI.IT PRINTER, NATROBI



SCHEDULE

EXPLANATORY MEMORANDUM

. THE CROPS (SUGARI (IMPORTS, EXPORTS & BY-PRODUCTSI

REGULATIONS, 2Ot8

PART I

Name of Statutory Instrument: The Crops (Sugar) (Imports, Exports
& By-Products) Regulations, 2018

Name of the Parent Act: The Crops Act, No' 16 of 2013

Enacted. Pursuant to: Section 4O of the Crops Act, No' 16 of
2013

Name of the Ministry/Department: Ministry of Agriculture, Livestock,
Fisheries & Irrigation

Gazetted on:

Tabled on:

PART II

1. Purpose of the Statutory Instrument

The purpose of these Regulations is to provide for the regulation, promotion,

development and oversight of the sugar industry. Specifically, the Regulations

provide for-

1.1 the registration of importers and exporters of sugar or sugar by-

products;
L.Z the procedure for licensing of importers and exporters of sugar or sugar

by-products, including conditions for the licence;

1.g the ascertainment of quantities of sugar or by-products required in any

given year for purposes of determining the quantity to be imported;

L.4 ensuring that onty authorised sugar imports reach the Kenyan market;

1.5 preventing unauthorised repacking or re-branding of sugar or sugar

by-products with a view to circumventing regulations or passing off;

1.6 fair procedures for licensing importers and exporters.
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2. LEGISLATIVE CONTEXT

2.1 Parliament enacted the Crops Act 2O13 which calne into force on l"t
August 2OL4. By section 40 of the Act, delegated regulation-making
powers to the Cabinet Secretary who is expected to consult with county
governments;
The Crops Act repealed the Sugar Act 2001 amongst other Acts;
Despite the repeal of the Sugar Act, the subsidiary legislation made
under the repealed Act relating to import and export of suga-r and by-
products of sugar continue operating by dint of section 24 of tl;re
Interpretation and General provisions Act, Chapter 2 of the Laws of
Kenya;
These Regulations are made pursuant to s. 40 of the Crops Act and are
meant to operationalise the Crops Act as far as sugar as a scheduled
crop is concerned.
These Regulations are meant to replace Sugar (Imports, Exports and
By-products) Regulations, 2008.

2.2
2.3

2.4

2.5

3. POLICY BACKGROUND

3.1 After independence, through the Sesstonal Paper No. 10 of 1965,
Afican Socialism and its Application to Planning in Kenga, the
Government outlined the importance and role of the sugar industry
within the context of agriculture development.

3.2 The Government therefore invested in sugar industry as part of
implementing the vision in the Sessional Paper, by constructing and
holding majority shares in five factories: Muhoroni (1966), Chemelil
(1968), Mumias (1973), Nzoia (19781, and South Nyanza (1979\. Private
investors have also built sugar factories: West Kenya (1981), Soin
(2006), Kibos (20071, Butali (2011), Transmara (2011) and Sukari
(2OL2l. The latest entrant into the sugar industry is Kwale International
Sugar Company Limited at Ramisi is a private enterprise which started
milling cane in 2014. Mumias Sugar was privatized in 2001 but the
Government holds majority shares in the company.

3.3 The Sugar subsector has been a key contributor to the agriculture
sector. As at 20 1 5, about 2O3,73O hectares of land in Kenya was under
cane farming, mainly confined to Western and Nyanza regions. Of that,
189,390 hectares was under out-grower/small-scale farmers, and only
14,340 hectares was under nucleus estates. About 6 million people
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derive their livelihood from the sugar subsector either directly or
indirectly.

3.4 However, the Sugar Industry has faced challenges over the years.
Though some of the challenges have been addressed, there is a lot to
be done to maximise the sub-sector for sustainability. In the Draft
Sugar Industry Poticg being discussed currently, a number of
challenges have been identified, and which the law and policy need to

resolve.
3.5 The Agriculture Sector Reforms began in earnest way back in 2003 with

the formulation of the Economic Recovery Strategr for Wealth and
Employment Creation (ERS) and the Stratery for Revitalization of
Agriculture (SRA).

3.6 The Sector reforms were aimed at reviewing, updating and harmonizing
the legal framework that would rationalize multiple legislation and
regulations goveming the sector.

3.7 Prior to the current reforms, the Agriculture Sector had in excess of 100

laws that made the Sector uncompetitive, ineflicient and too

bureaucratic for a conducive business environment. [t was also

envisaged that these reforms would make the sector regionally and
globally competitive through the overall reduction of cost of production
and increased efficiency in service delivery;

3.8 The merger process commenced with consolidation of the agriculture
Sector legislation which culminated into the enactment of three key

laws, namely, the Agriculture and Food Authority Act, 2013, the Crops

Act, and the Kenya Agricultural and Livestock Research Act, 2013. The

Regulations are meant to operationalise part of the Crops Act.

4. CONSULTATION OUTCOME

4.L As required under Article 1O of the Constitution of Kenya 2OIO as well

as the Statutory Instruments Act, the Cabinet Secretary has held

consultative fora involving stakeholders for a considerable period of
time, especially between the years 2015 and 2O18.

4.2 The following stakeholders have been involved in the development of

the Regulations: all millers; growers through the Kenya National

Federation of Sugarcane Farmers, millers, Count5r governments

through the Council of Governors as well as directly with Counties

through County Executive Committee members and other officials,

members of county assemblies in sugar growing regions, members of
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Parliament from sugar growing regions, and other dealers in sugar and
related products.

4.3 There were stakeholders' consultative meetings on many dates.
Meetings were held between the Ministry, Agriculture and Food
Authority, Council of Governors, the defunct Transition Authority, the
Attorney-General's Office, the Law Reform Commission as follows: 16th

March 2OLS (Nairobi), 14th- 1Sth April 2OtS (Mombasa), 28ft & 30th, May
2015, 2"d & 17th June 20L5, and lst July 2015 (all in Nairobi); 3Qttr

October 2Ol5 (Kisurnu), 26tn February 2016 (Nairobi), 27th May 2016,
23'd September 2016 and 16th November 2Ol7 (Kisumu), 28tt' - 29rlo

June 2OLB (Windsor Golf & Country Club, Nairobi, and 2"d July 2018
(AFA Headquarters).

4.4 The problems being addressed are: unclear rules on licensing of
importers; unfair licensing regime; unfair competition on account of
imported sugar and that produced by local millers; illegal entries of
"cheap" sugar and by-products into the market; lack of sugar import
statistics; and passing off.

4.5 The following were as the result of consultations in various meetings
with stakeholders:
a) That the Authority should make available to stakeholders statistics

on sugar imports;
b) That pre-shipment licences should be issued on quarterly basis and

to be valid for 45 days;
c) Importation of sugar must be tightly controlled in order to shield

growers and millers from unfair competition.

5. GUIDANCE

5.1 Upon Gazettement of these Regulations, the Ministry shall, through the
Agriculture and Food Authority, orgat:rize meetings of stakeholders to
sensitize them on the requirements of the Regulations and how to
ensure their effective implementation;

5.2 The Ministry will also ensure that there is an approved policy document
to guide the sugar industry.
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6. IMPACT STATEMENT

6.L Impact on Fundamental Rights and Freedom

a) The Regulations are not expected to have negative impact on

fundamental rights or freedoms of persons or institutions that are

subject to the Regulations.
b) The Regulations address matters that relate to the Bill of Rights,

especially on fair administratiue actions \Mith regard to decision-making

on licensing.
c) The Regulations do not have negative impact on the environmental

rights.

6.2 Impact on the Private Sector

a) It is anticipated. that the Regulations would positively impact on the

private sector by increasing participation in the sugar import and

export business, as well as related by-products;
b) There wilt be protection of the growers and millers against unfair

competition through import of sugar and sugar products;

c) The Regulations leave, to the discretion of the licensing authority, the

manner of determining import rights'

6.3

a)

b)

c)

d)

e)

Impact on the Public Sector

Better compliance with the law and better accountability for actions on

the part of the sugar importers and exporters;
Increase transparency by providing for reporting and oversight of

import and export business;
Provid.e proced.ures for licensing exporters and importers and

sanctioning malPractices ;

The Regulations provide for the Authority to keep statistics on sugar

imports and to disseminate the salne to the stakeholders;

Ensure that there is no smuggling of illegal or contraband sugar into

the country.

7. Monitoring and Review

Regulations are designed. to achieve goals which may relate to impact'

effectiveness (in terms of cost and usability), net benefit or efficiency and
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finally, equity or fairness. If they do not lead to these results, then it means
they have fallen short of their objectives.

The implementation of the Regulations will achieve good results if the
following measuring are undertaken for the purpose of monitoring and review:

a) The Authority to maintain and update data base of all licensed importers
and exporters of sugar and related by-products, and the data or statistics
to be published;

b) Verification of import documents and the actual commodities are
necessary;

d) The Authority should carry out regulatory impact assessment in the first
three years of these Regulations to ensure that the Regulations have no
loopholes, and if there are, to be addressed appropriately by amendment.

8. Contact
psasriculture(rDkilirni.qo.kee (Ministry of Agriculture, Livestock, Fisheries
& Irrigation)

Page | 6

c) Inspection and oversight of sugar dealers should be ongoing to ensure that
the Regulations are adhered to;



STATUTORY INSTRUMENTS ACT, NO.23 OF 2013

CERTIFICATE OF COMPLIANCE

(UNDER SECTTON 7(4) OF THE STATUTORY TNSTRUMENTS ACT,
2013 (NO. 23 OF 2013)

THE CROPS (SUGAR) (IMPORTS, EXPORTS & BY-PRODUCTS)
REGULATIONS, 2020

Whereas the Cabinet Sectary for Agriculture, Livestock, Fisheries and

cooperatives has published the Crops (Sugar) (Import, Export and By-Products)

Regulations,2020 in pursuant to the powers conferred by Section 40 of the

Crops Act,2013 (No. 16 of 2013), IT IS HEREBY CERTIFIED that the

aforesaid Crops (Sugar) (Imports, Exports & By-Products) Regulations,

20202

a) Meet the requirements relating to the regulatory impact statement in the

Statutory Instruments Act, 2Ol3 (No.23 of 2013) and the guidelines have

been complied with; and

b) In my opinion, the regulatory impact statement adequately assesses the

likely impact of the Crops (Sugar) (Imports, Exports & By-Products)

Regulations,2020.

Dated this ..../. Day of. .. . ..2020

HON

CABIN

MINISTRY OF LIVESTOCK, FISHERIES AND

COOPERATIVES,

TER

ETARY,

A, MGH
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Agriculture and Food Authority (AfA)

\uw 0rryt,lwWu#h

NOTIFIGATION OF REGULATORY TMPACT

ASSESSMENT

ON THE DRAFT (SUGARI REGULATIONS:

THE CROPS (SUGARI (GENEITALI REGULATIONSI 2018 &

THE &
REGULATIONS. 2018

Background & Introduction

The Agriculture and Food Authority (AFA) is a _Public 
institution established

under the Agriculture and Food AuttroAty ect iO13 and is mandated by law

to administer the Crops Act 2013 and to ixercise the functions set out in that

Act and under the Agriculture and Food Authority Act 2013.

Section 4O of the Crops Act and section 46 of the Agriculture.and Food

Authority Act empo*"i tfr" Cabinet Secretar5r responsible for agriculture to

make ,"glll"tio.ts to implement the legislative provisions'

Policy Statement

It is the Government,s commitment to accelerate the growth and_ development

of agriculture in general, enhance productivity Td ittcomes of farmers and

the rural population, improve investmeni climate and efficiency of

agribusin""" utta J".r"lop agiicultural crops as export crops ttrat will augment

the foreign exchange earnings of the countr5r, through promotion of the

productiorr, pro".""i"ng, rnarkC*ting, and distribrrtion of crops in suitable areas

of the country. The sugar industfr is one of the key sub-sectors targeted by

the Government for legislative and policy reforms'

The Government is in the process of reforming the sugar industry through

strengthening the legal and regulatory framlwork to achieve its policy

objectives stated above.

Draft Regulations & Regulatory Impact Statement

To drive the sugar industry reform agenda, and to operation-alise parts of the

crops Act, the cabinet secretar5r, th"rough the Agriculture I F"99 Authority

has, in consultation with variogs stakeholders over a considerable period of

time, has prepared the abovernentioned Drafi Regulations'

Section 6 of the Statutory Instruments Act provid.es that if a proposed

statutory instrument is likely to impose significant costs on the communit5r

or a part of the .o**rr.rity, the ..g-,rtr.tiott making authority shall, prior to
llPage



making the statutory instrument, Prepare a regulatory impact statement
about the instrument. The Cabinet Secretary has prepared a regulatory
impact statement on the Regulations. Copies of the Drafi Regulations and the
Regulatory Impact Statement may be obtained or inspected online at
www.kilimo.qo.ke or at www.aja.go.ke or may be obtained from or inspected
at AFA on payment of copying charges at the AFA Head Office, Tea House,
Naiuasha Road, Off Ngong Road, Nairobi, during working hours.

Invitation of Comments

Section 8 of the Statutory Instruments Act requires that before making a
statutory instrument, the regulation-making authority shall publish notice to
all persons likely to be affected by the regulations a notification of regulatory
impact assessment.

The Ministry therefore invites written comments from the general public and
sugar industry stakeholders on tlne Drafi Regulations. The comments should
be addressed to:

The Interim Director-General /CEO
Agriculture & Food Authority
Tea House, Naivasha Road, Off Ngong Road
P.O. Box 37962-00|00
NAIROBI.

E-mail:

So as to him on or before the expiry of fourteen (14f days from the date
of publication of this notice.

Dated at Nairobi this 3l"t day of July 2018.

Cabinet Secretar5r
MINISTRY OF AGRICULTURE, LIVESTOCK,
FISHERIES & IRRIGATION

2lPage



Agriculture and Food Authority (AFA)

0,u %rrpt,0wWul*lo

REPORT

ON

REGULATORY IMPACT ASSESSMENT

OF

THE CROPS (SUCAR/, (GENDRAL) RDGULATIOJVS, 2078 & THE

c3ops (SU9AR) ftireonrs, ExPoRTs a BY-PRqDUSTS)
RDGALA"roNS, 2078

FOR

AGRICULTURE & FOOD AUTHORITY

r.6

,g)
;,lr.j;

SUBMIT'TED TO

The Interim Director-General ICE,O
Agriculture & Food Authority (AFA)

Tea Hiuse, Naivasha Road, Off Ngong Road
P.O. Box 37962-00100

NAIROBI.

CONSULTANT
The KenYa School of Law

Off Lang'ata South Road, Karen
P.O. Box 30369 OO1OO

NAIROBI

29th August 2018
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CHAPTER 1: BACKGROUND & INTRODUCTION

This Chapter introduces the subject matter of this report, sets out the
background and the context of the assignment, sets out the terms of
reference, the deliverables and the methodolory used in arriving at the
findings in this report. The subject matter of this report, as we shall describe
a little more detail below, is regulatory impact assessment of the proposed
Crops (Sugar) (General) Regulations, 2018, the Crops (Sugar) (Imports, Exports
and By-Products) Regulations 2 O 1 8.

1.1 The Agriculture Sector

The agriculture sector has for a long time been considered as the backbone of
Kenya's economy. The Agriculture Sector contributes significantly to Kenya's
GDP. t The sector is also the means of livelihood for the majority of the Kenyan
people. In the national development agenda, agriculture is expected to play a
significant role in the growth and transformation of the economy.

According to Food Security ReporT, prepared by the Kenya Agricultural
Research Institute,z t}:.e agriculture sector-

"...directlg contibutes 24% of the Gross Domestic Product (GDP) and 27%
of GDP indirectly through linkages with manufactuing, distribution and
other seruice related sectors. Approximatelg 45% of Gouentment reuerLue

is deiued from agrianlture and the sector contributes ouer 75o/o of
industrial raw mateials and more than 5oo/o of the export earnings. Tle
sector is th.e largest employer in tlrc ecortomA, accounting for 60 per cent
of the total emplogment. Ouer 80o/o of the populatiory especiallg liuing in
rural areas, deriue their liuelihoods mainlg fro* agrianltural related
actiuities. Due to these reasons the Gouernment of Kenya (GoK) has
continued to giue agricttlture a high pioritg as an important tool for
promoting national de uelop ment. "

Agriculture is centrally recognised as a key plank in Kenya's Vision 2030
which aims to make Kenya a "globally competitive and prosperous country
with a high quality of life by 2O3O'. It is therefore evident why the Government
is keen on transforming agriculture.

The Government developed &rategy for Reuitalizing Agiadture (2OO4-2Ol4l
to provide a framework for increasing agricultural productivit5r, promote
investment and encourage private sector involvement in agriculture. The

t According to the World Bank (2016) agriculture in Kenya contributes ttp to 32.4o/o of the
GDP. See https://ec.europa.eu/irc/sites/ircsh/files/3 JRC KenvaWS.Kosura.pdf (accessed
on 4th July 2018).
2http: / /www.foodsecurityportal.orq/kenva/food-securitv-report-prepared-kenva-
agricultural-research-institute? (accessed on 4th July 2018)
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Agiatlture Sector Deuelopment Strategg (2009-2O20) endeavours to align tl.e

agriculture's activities to the Kenga Vision 2030.

1.2 The Sugar Sub-sector

The history of sugar farming in Kenya goes back to about 100 years ago' The

first sugarcane factory was built at Miwani, near Kisumu in 1922' The second

one was constructed at Ramisi in the Coast Region in 1927. The construction

of the factories was pioneered by Indians who used it to make jaggery' After

independence, through the Sessional Paper No. 1O of 1965, Afican Soaalism

and its Apptication to Planning in Kenga, the Government outlined the

importance and role of the sugar industry. The Government therefore invested

in sugar industry as part of implementing the vision in the Sessional Paper'

by constructing and holding mqiority shares in five factories: Muhoroni

(1966), Chemelil (1968), Mumias l1g73l, Nzoia (1978), and south Nyanza

llg7gl. Private investors have also built sugar factories: West Kenya (1981)'

soin (2006), Kibos (2oo7l,Butali (2011), Transmara(2O11) and sukari (2ol2l'

The latest entrant into the sugar industry is Kwale International Sugar

Company Limited at Ramisi is a private enterprise which started milling cane

in 2OL4.s Mumias Sugar was privattzed. in 2OO1 but the Government holds

majority shares in the comPany.

The sugar Sub-sector has been a key contributor to the agriculture sector' As

at 2015, about 2O3,73O hectares of land in Kenya was under cane farming,

mainly conlined to Western and Nyanz'a regtrons. Of that, 189,390 hectares

were under out-grower/small-scale farmers, and only 14,340 hectares were

under nucleus estates. About 6 million people derive their livelihood from the

sugar subsector either directly or indirectly'a

Despite the existence of public and private millers, Kenya is not yet self-

sufficient in sugar production. Kenya's annual production of sugar is slightly

over 6OO,OOO metric tons compared to annual estimated consumption of

1,O3O,OOO metric tons. The deficit in the domestic consumption is met

through importation from coMESA countries and sometimes beyond'

The sugar industry has been facing challenges over the years' Though some

of the challenges have been ad.dressed, ttrere is a lot to be done to maximise

the sub-sector for sustainability. In the Drafi &tgar Industry Policgs being

d.iscussed currenfly, the following have been identified as key challenges

facing the sugar industr5r, and which the law and policy need to resolve:

3 Refer to: http://www.kalro.ore/suqar/?q=sRl-history (accessed on 4th July 2018)
a Report of Pafliamen gAatlture, Liuestock and @operatiues

ontie Cnlis Facing tlrc Sugar hdustry (March 2015)
s Ministry of Agriculture, Livestock and Fisheries, Siate Department Of Agriculture (2OL6l
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. lnadequate generation of research outputs, dissemination and adoption
along the sugar industry value chain;

. [,ow sugar cane productivity and quality;

. Inefficient processing of sugar and narrow range of product
diversification;

. Inappropriate marketing of sugar and co-products;

. [nadequate and poor management of ttre Sugar Development Fund and
ineffective general financing in the sugar industry;

. Insufficient/poor support infrastructure;

. lnsufficient Institutional, Legal and Regulatory Framework and lack of
adherence;

o Cultural and social-economic constraints to industry performance;
. Heavy industry debt burden.

In the wake of the crisis facing the sugar industry in 2015, a Parliamentary
Committee6 tasked wittr investigating the issue, identified the following
challenges, after hearing key stakeholders:

. Poaching of sugarcane among sugar millers;

. High cost of production;

. Field and factory inefficiencies,

. Corruption and irnpunity;

. Lack of capital to modernise and automate the mills;
o Fast decreasing land sizes and loss of soil fertility; and
. Failure by the regulator to properly manage and regulate the sector.

1.3 Legal and Regulatory Framework

1.3.1 Historical Development of Regulation

The earliest legal instrurnent to regulate the Sugar sub-sector was the Kenya
&.tgar Auttnity Order L973,7 made pursuant to the powers conferred under
the Agriculture Act,8 now repealed.

The Order established the Kenya Sugar Authority with the general mandate
to promote and foster the effective and efficient development of sugar-cane for
the production of white sugar, in any area of Kenya. The functions of the
Authority was, in respect of the development of sugar-cane, to-

a) advise on the effective and efficient development of sugar-cane
production for the manufacturing of white sugar;

b) advise on price of cane to growers;

o Report of Parliamentary Departmertal C.ammittee on Agicttltttre, Liuestock and Cooperatiues
on the Cnsrs Facing tle &tgar Industry (March 2015)
z l*gal Notice No. 32 of 1973
a Chapter 318 of the [a.ws of Kenya
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c) advise on rules and regulations necessarJr to enable the effective and

efficient functioning and development of the sugar-cane industry;

d) advise on all aspects of sugar-cane research serwices;

e) develop and implement upon approval by Minister a cane testing senrice

and a sugar-cane quality control system;

0 advise on all aspects of sugar-cane processing;

g)registerallsugar-caneproducerswithinsugarfactoryzones;
h) ensure tfre availability of adequate statistical information relating to all

aspects of the sugar-cane industry;
i) advise on the utilization of sugar by-products;
j) with the approval of tl.e Minister, by order in the Gazette, impose a levy

or levies on g.o*"rs for the purpose of financing the operations of the

Authority.rrd fo. such other purPoses as the Minister may approve;

k) with the approval of the Minister make an order published in the

Gazette regulating the manufacture, distribution, storage and

marketing of sugar and sugar by-products, and also the quantity and

quality of locally produced and imported sugar'

These were noble functions of the Authority and are still largely good enough'

The composition of the Authority governance was largely representative of the

key stakeholders. But the Authority was not properly anchored in the law as

it was created by a subsidiary legal instrument'

Parliament enacted the Sugar Act in 2OOL. The Act repealed the Kenya Sugar

Authority order. The object of the Act was, and. is, as appears from its

preamble to the Act;

*to prouid"e for the deuelopment, regulation and promotion of the sugar

industry, to prouid.e for the establishment, powers and functions of the

Kenga sqa) Board., and'for connected purposes'"

The Act set up the Kenya Sugar Board to replace the then existing Kenya

Sugar Authority. The objects of setting up the Board were set out in the Act'

and were generallY to:

. regulate, develop and promote the sugar industry;

. co-ordinate the activities of individuals and organizations within the

industry;
. facilitate equitable access to the benefits and resources of the industry

by all interested Parties'
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Additionally, the Board was mandated to do a number of things as specifi.ed
in the Act.e The law imposed Sugar Development Levy on sugar to help operate
a number of functions in the sugar industry.to

L.3.2 The Crops Act

The Crops Actll was enacted as part of the ongoing policy and regulatory
reforms by the Government in an attempt to respond to the challenges in the
sugar industry, and to position the sector in a pole position to have significant
contribution to the Kenga Vi,sion 2030. The goal of the Act is to transform
Kenya's agriculture sector into a commercially-oriented and internationally
competitive industry. The new structures created under the Act are envisaged
to help Kenya modernize agricultural production, improve service delivery,
and harmonize the regulatory and lega-l framework of government
programmes.

The Act states, in its longtitle, that its intention is to "consolidate andrepeal
uaious statutes relatirug to crops; to prouide for the groutth and deuelopment of
agicttltural crops and for connected purposes. " The Actl2 further provides
that-

The objectiue of this Act i.s to accelerate tlrc groutth and deuelopment of
agianlhtre in general, enhance productiuity and incomes of fanners and the
rural population, improue inuestment climate and efftciency of agibusrness
and deuelop agricultural crops as export crops that will augment the foreign
exchange earnings of the country, through promotion of the production,

s Other functions were to participate in the formulation and implementation of overall
policies, plans and prograrns of work for the development of the industry; act as an
intermediary between the industry and the Government; facilitate the flow of research
findings to interested parties through the provision of effective extension services; monitor
the domestic market with a view to identifying and advising the Government and interested
parties on any distortions in tJ:e sugar market; facilitate the arbitration of disputes among
interested parties; facilitate the export of local sugar; promote and encouragi tfre use of
environmentally friendly technologies in the industry; provide advisory services to growers,
out-grower institutions and millers; facilitate an equitable mechanism for the pricing of
sugar-cane and appropriation of proceeds from the disposal of the by-products of sugar
production between millers and growers as stipulated in the guidelines; represent the
industry in such organizations as are relevant for the promotion of the industry; oversee the
formulation of standard provisions governing the mutual rights and obligations of growers,
millers and other interested parties; collect, collate and, analyze industry statistics and
maintain a data base for the industry; licence sugar mills; promote thi effrciency and
development of the industry through the establishment of appropriate institutional linkages;
and to perform such other functions as may, from time to timi, be assigned by the interested
parties.
t_o See s.18 of the Sugar Act 20O1 (repealed). The Sugar (Sugarcane Development tevy) Order,
2096, imposed a levy that was set at 7oh of the market price on all sugar iales. The levy was
collected by the Kenya Revenue Authority but managed by KSB. The levy comprised the Cane
Deve_lopment (2Yol; infrastructure (1%); factory rehabilitation (3%); grants to research (O.5%);
and KSB administration O.5%.
tt Act No. 16 of2013.
t2 Section 3 of the Act.
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processtng, marketing, and distibution of crops in stitable areas of the

country and in particular to-
( a) circumu ent unnece s s ary re gulatory bure aucracg in the crop s sub s ector ;

(b) reduce unnecessary leuies, taxes or other barriers to free mouement of

crop products and. prouide for a rationalized taxation system;

(c) reduce unnecessary regqlation or ouer-regfi,tlation of the crops subsector;

(d) reduce duplication and ouerlap of functiorls among instittttions inuolued

inthe regulation of crop agicttlfitre;
(e) promote competitiueness inthe crops subsector andto deuelop diuersifted

crop products and market outlets; and
(fl attract and. promote piuate inuestment in crop agiculhra

The Act endeavours to emphasise good crop husbandry on the part of relevant

stakeholders. The stakehotders recognised under the Act include growers,

growers associations, manufacturers, county governments, national

government, dealers, and other public institutions'

The Act lists "scheduled crops" and allows the Cabinet Secretar5r to add to the

list, in which case the Act becomes applicable to those crops' The

administration of the Crops Act is entrusted with the Agriculture and Food

Authority (hereafter referred to as "the Authorit/ or "AFA")' The Authority is

established under the Agriculture and Food Authority Act'13 A number of

measures are required to be taken by the Authority with respect to the

scheduled crops, for the purpose of promoting those crops'

1.4 The Agriculture & F'ood Authority

The Agriculture and Food Authority (AFA) is a public institution in the

agriculture sector, established under the Agriculture and Food Authority

Act.la The Authority falls under the Ministry of Agriculture, Livestock,

Fisheries & Irrigation. It is the successor to a number of institutions existing

before the commencement of AFA Act and the Crops Act'ls The Act

consolidates the laws on the regulation and promotion of agriculture' It makes

provision for the respective roles of the national and county governments in

t3 Act No. l3 of 2013
ra Act No. 13 of 2013, which Act took effect on 14tn January 2Ol3'
rs rhe crops Act tool elfect on r" eueusi iot+.It repealid the following Acts: Agriculture

Produce Marketing Act (Cap SZO), Canning C'op" act.lCap 328)'--t"..C"T1: and Sugar

Finance Corporation (Cap 329), the Coconit Industry Act [Cap 3,91): thg Cotton Act (Cap

335), the iyrethrum Act (Cap 340), the si"Ji"a""t*Act lCap s+r;, the Tea Act (Cap 343)'

the Coffee Act (No 9 of 2OO1) and the S";* A;i aNo 1b of.ZbOfl' Conse-quentlV' ]he following

institutions had to be wound up to pavJ *"V f* a newinstitutional framework: ttre Kenya

Sugar Board, the Tea Board of Kenya, ttre 6offee Board of Kenya, the Horticultural Crops

Development Authority, the slreth** go"ta of Kenya, the sisal Board of Kenya' the cotton

Development euUr#iy'"tta tt. Kenya Coconut Development Authority'
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agriculture and related matters, in line with the provisions of the Fourth
Schedule to the Constitution of Kenya 2OlO.

Before the promulgation of the Agriculture and Food Authority Act, the Kenya
Agricultural and Livestock Research Act, No. L7 of 2OI3 and the Crops Act,
the Agriculture Sector had numerous statutes that made the sector
uncompetitive, inefficient and too bureaucratic for a conducive business
environment. The reforrns that drove the enactment of the new laws were
intended to make the sector efficient and effective.

The Authority is now made up of the a number of directorates that were
previously stand-alone entities: the Coffee Directorate, the Tea Directorate,
the Sugar Directorate, the Horticultural Crops Directorate, the Fiber Crops
Directorate, the Nuts and Oil Crops Directorate, the $rrethrum and Other
Industrial Crops Directorate, and the Food Directorate.

1.5 Regulatory Impact Assessment

Regulatory impact assessment (RIA) involves a range of methods aimed at
systematically assessing the negative and positive impacts of proposed and
existing regulations. It is conceived toward "regulatory mernagement", aimed
at improving how governments use their regulatory powers.l6

RIA is an important instrument for improving the quality of regulations and
good governance, by ensuring more coherent and transparent policies, and
making regulation more effective and efficient.lT Through RIA, an analysis of
proposed regulations is done, and by comparing different options, RIA is a
methodological framework and an administrative procedure for better-
informed policy-making and legislative enactments. RIA facilitates the
interdepartmental process and often involves public consultation. It thereby
improves the transparency of governmental decision-making and also
increases the quality of political debate.

In his paperls on the subject of RIA, Prof. Peter Carroll of Tasmania University,
Australia, states:

RIA is nout the mandated policg deuelopment system in both countries
for proposed regulation utith potentially significant impact. As such, with
its reqirement for objectiue, sgstematic consideration of all releuant
policy options, including that of taking no action, as uell as a full

16 According to OECD (1997lr Regulatory Im4tact Analysis: Best Practices In OECD Counties,
p.7.
17 Jacob, Klaus, et al, (201 1) 'lntegrating the Environment in Regulatory Impact Assessments',
p.lo
18 Peter Carroll (20l4l, 'Ex Ante Evaluation in Australia and New Zealand: the case of
Regulatory Impact Assessment', p.7
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consid.eration of their potential costs and beneftts, RIA does not fit
particutartg wett with the traditional processpr the deuelopm.ent of policg

bg departments. In uery bief sumfr@rU, t?e traditional process u)as one

in uhich public seruants prepared a cabinet paper recommending a

specific poticy proposal, according to their minister's specifications,

focused. most ofi.en on a preferred. policg option. within these constraints

the ertent and. depth of analysis uas often Eite reasonable, but it also

ofien neglected the analgsis of other policg options'

Through the process, RIA ensures that the benefits of government action

justify the costs, and that the option chosen maximizes benefits and

minimizes costs. This is why cost-benefit analysis is usually part and parcel

of RIA. RIA has been used widely especially in the OECD countries. But the

practice has now found its way into many countries, including Kenya, where

it has been given legislative impetus.

The Statutory Instruments Actle requires that RIA be undertaken in certain

cases. The Act provides that-

If a proposed. statutory instrutment is tiketg to impose significant costs onthe

community or a parl of the community, the regulation making authoritg shall,

pior to making the statutory instrument, prepare a regUlatory impact

statement about the instntment.2o

The Act furttrer provides for the content of a regulatory impact statement and

the publication of the sarne for public consumption'

The Authority has a huge mandate which necessitates that many pieces of

regulations have to be made to futly operationalise the Act' The Act mandates

the Cabinet Secretar5r in charge of agriculture to make regulations'2l

Additionally, the Crops Act, which is to be administered by the Authority'

mandates the Cabinet Secretary to make regulations to deal with many

aspects of agriculture as outlined in the Act.22 We shall discuss this a little

later.

1.6 Objectives of Regulatory Impact Assessment

The general objective for carrying out regulatory impact assessment respect

to the draft crops (sugar) (Generat) Regulations, 2078, and draft crops (sugar)

(Imports, Exports and. Bg-Products) Regulations 2018, was to determine the

ts Act No. 23 of 2Ol3
20 Section 6 of tl:e Statutory Instruments Act, No' 23 of 2013'
2r See section 46.
22 Section 4O of the Crops Act.
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impact of the Regulations on the economy, people, business and the
environment and to prepare a report with several other deliverables.

The specific objectives of this consultancy, as determined from the terms of
reference, were-

a) To analyse and interpret the objectives of the relevant Acts of
Parliament relating to the Sugar Sub-sector, that is, the Agriculture and
Food Authority Act and the Crops Act;

b) To assess and determine the likelg impactand effect of the Crops (Sugar)
(General) Regulations, 2018, the Crops (Sugar) (Imports, Exports and
By-Products) Regulations 2018 on the private and public sectors, as

well as on fundarnental rights and freedoms;
c) To determine the options available (policy, legal, administrative, etc.) in

lieu of the said regulations, which may achieve ttre objectives for which
the regulations are made, and justify the options taken;

d) To assess and determine the likely cost implication, both to the
government and the private sector, should the proposed regulations be
promulgated;

e) To assess and determine the benefits that would accrue from the said
Regulations which would justify the costs that may arise out of the
proposed Regulations;

0 To prepare a regulatory impact statement;
g) To prepare a compliance certificate; and
h) To prepare appropriate explanatory memoranda to accompany the

proposed Regulations.

1.7 Interpretation of the Terms of Reference

In order to meet the above objectives, the consultant interpreted the terms of
reference to require the consultant to undertake the following:

al Analyse and interpret the objectiues of the relevant Acts of Parliament
relating to the sugar sub-sector, that is, the Agriculture and Food
Authority Act and the Crops Act;

bl Analyse and determine the objectiues of. the proposed regulations: the
Crops (Sugar) (General) Regulations, 2078, the Crops ($tgar) (Imporls,
Exports and By-Products) Regulations 2O18;

c) Assess and determine the impact and effect of the Crops (Sugar)
(General) Regulations, 2018, the Crops (Sugar) (Imports, Exports and
By-Products) Regulations 2018 on the private and public sectors as well
as on fundamental rights and freedoms;

dl Detenninetlw options auailable (policy, legal, administrative, etc.) in lieu
of the said regulations, which may achieve the objectives for which the
regulations are rnade, and justify the options;
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e) Assess and. d.etermine the cost implication, both to the government and

the private sector, should the proposed regulations be promulgated;

0 Assess and d.etermine the benefits that would accrue from the said

regulation that justify the costs that may arise out of the proposed

regulations;
g) Ensure that the Authority and the Cabinet Secretary comply with the

requirements of the Statutory Instruments Act, and, in particular-
i. by ensuring that there has been public participation and

consultation in rnaking the Regulations;
ii. by preparing Regulatory lmpact Statement;
iii. by preparing a Compliance Certificate; and
iv. prepa-re Notice on Regulatory lmpact Statement for publication in

the Gazette.
h) Prepare appropriate explanatory memoranda to accompany the

proposed regulations.

1.8 Scope of the Consultancy

The consultant worked within the Terms of Reference and contract agreement

to deliver quality output. The scope of the consultancy was as follows:

a) Review of the Constitution of Kenya 2OLO, especially the Bill of Rights

and the sharing of functions between the National and County

goverrrments to determine whether the proposed Regulations have

unintended effect on either level of government;
b) Review relevant Government policies on-

i. sugar sub-sector;
ii. local, regional and international trade;
iii. sugar production inputs and subsidies'

c) Review other documents relating to the sugar sub-sector, including

relevant Parliamentary reports, relevant Parliamentary sessional

papers, research papers and other published materials on the sugar

sector;
d.) Review statistics on the trade in sugar and sugar products;

e) Review the relevant repealed statutes to determine the mischief that
was intended to be addressed under the new legal regime;

0 Review the existing statutes and regulations that will be replaced to

determine the signi{icant changes that would arise under the proposed

regulations;
g) Investigate policy options available to address the concerns;

h) Review and assess the social, economic and enuironmental impact of the

proposed Regulations;
i) Review ald assess the potential impact of the proposed regulations on

market competition; and
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j) Prepare a comprehensive Report addressing aII the issues above, and
make appropriate recommendations.

1.9 Methodolory

This consultancy was predominantly qualitatiue. It relied heavily on pre-
existing material-primary sources of data and also secondary sources -

gathered for some time on the development of the Proposed Regulations. The
assignment was undertaken by Mr. Isaac Kuloba (Lead consultant) assisted
by Mr Samuel Akhwale (consultant) on behalf of the Kenya School of Law (the

consultant). The consultant was not required to collect from the field views or
input by various stakeholders, but the sources of this information were
already documented. However, the consultant did interview key persons who
were involved in the development of the Regulations.

The consultant used the methodolory set out next.

1.9.1 Inception Meeting & Inception Report

The consultant held an inception meeting with the client's legal team on loth
May 2018. Another meeting was held between the Lead Consultant (Mr [saac
Kuloba) with the team at the Sugar Directorate on 21st May 2018. During the
inception meeting, the consultant agreed with the client on the documents to
be furnished to the consultant by the client.

The consultant prepared an Inception Report and an agreed work plan in
consultation with the legal team to ensure that the process was completed on
schedule with a minimum disruption of the ongoing activities.

L.9.2 Data Collection Methods

a) The consultant employed desktop review of statutes, circulars, policy
documents, reports, statistics, records and other documents.

b) The consultant reviewed and analysed the reports compiled by client on
public participation and consultations with stakeholders on the content
of the proposed regulations to determine the issues and concerns raised
by the stakeholders.

c) The consultant undertook limited focused group discussions with
relevant officers of the Sugar Directorate to acquire more insight into
tJre process leading to the Draft Regulations.

1.9.3 Constitutional and Statutory Review

The Constitution, relevant statutes, regulations, legal notices, government
circulars and policy instruments, Parliamentaqr papers, etc. were reviewed
and specific portions or sections analyzed in order to extract relevant
information to contribute to the deliverables.
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1.9.4 Data Analysis & Presentation

The consultant analysed the data and information collected and plot the

findings in appropriate manner. The purpose of the analysis was to determine,

with respect to the Proposed Regulations:
a) The likely impact of the proposed regulations on-

i) the sugar sub-sector generallY;
ii) market competition;
iii) cost of production of sugar and related products;

iv) importation and exportation of sugar.
b) the cost implication, both to the Government (national and count5r

governments) and the private sector;
c) the impact on Kenya's regional or international obligations;

d) the impact on the environment;
e) whether there are other non-statutory options to some of the matters

addressed by the regulations;

0 Social impact.

1. 1O Deliverables/Outputs

The deliverables of the consultancy were:
a) Inception Report;
b) Work Plan;
c) Regulatory impact assessment report;
d) Regulatory impact statement;
e) Compliance certificate;
0 Explanatory memorandum to the Regulations'

1.1 1 Exit Meeting

The exit meeting was held on 31"t July 2018 to discuss key findings in the

Interim Report, identify a1y gaps and omissions, correct any errors and clariff

any issues arising. Useful feedback was obtained from client'

l.L2 Conlidentiality

The consultant observed at all times confidentiality prior to, during and after

this consultancy. The consultancy was guided by best practices and ethical

requirements. No information or document obtained by the consultant under

this consultancy would be disclosed to any other person except for the

purpose of this consultancy, or with the express consent of the Authority'
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CHAPTER 2: DISCUSSION AND FINDINGS

2.1 Introduction

This Chapter discusses the Crops (Sugar) (General)Regalations, 2078, and the
Crops (Sugar) (Imports, Dxports and Bg-Products) Regulations 2018. The
following are set out:

a) The objectives of the regulations;
b) The consultation undertaken prior to the final draft of the regulations;
c) The broad content of the regulations (regulated activities);
d) Analysis of the impact in its various facets.

2.1 Objectives of the Proposed Regulations

The Proposed Regulations are aimed at addressing the problems and
challenges experienced over the years in the sugar industry. The challenges
have already been addressed in Chapter 1 of this Report, but we shall keep
on referring to them as they form the chunk of the reasons why the Authority
has undertaken this study.

z.L.L Crops (Sugarf (Generalf Regulations, 2O18

The purpose of these Regulations is to provide for the regulation, promotion,
development and oversight of the sugar industry. To tegulate' entails tJre
power to control the Sugar industry by means of rules; to set according to a
certain standard. To 'promote', on the other hand, means to support or
actively encourage the sugar industry or to further the progress thereof.
Finally, bversight'means that the Authority is required to supervise the suga-r
industr5r (a person or their work).

Gleaned from the discussions and consultations that have taken place, the
Crops (Sugar) (General) Regulations, 2018 are meant to do accomplish the
following:

a) To set out and amplify the functions of the Sugar Directorate;
b) To define the procedure for registering, licensing and renewing licences

for processors of sugar carte;
c) Makes provision for corporate social responsibility of a miller as well as

re spon sibility relati ng to environmental su stainability;
d) To introduce and provide for mill command zones to ensure arl orderly

development of cane and for sustainability, as well as deal with
instances of tane poaching';23

23 'Carte poaching'is euphemism for a situation where a miller benefits from another miller
by luring a farmer to divert cane to the miller at the expense of the miller who may have
invested in t.Le famers activities and therefore entitled to receive the cane and deduct his
expenses from ttre proceeds due to the farmer.
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e) Allow the creation of organised apex bodies2a for millers and growers;

0 Provide registration, governance and responsibilities of out-grower

institutions;
g) Makes provision for contracting with respect to miller-grower, out-

grower-miller, cane-cutting, harvesting and transporting

a-rrangements;
h) Provides for provision of payment information to growers and out-

grower institutions by millers as parties may agree; further provides for

paSrment by millers for cane supplied to be made within 30 days. The

formula for cane pricing has been agreed upon and is part of the

Regulations and the Authority is given power to establish sugarcane

pricing committee in consultation with relevant county governments'

The price of cane is determined based on weight and sucrose content;

i) The farm-gatezs system is provided, such that the weighing of cane is

done at the nearest point from the cane farm, such weighing points to

be approved by the AuthoritY;
j) under the proposed Regulations, operators of sugar nurseries,

harvesters, transporters have to be registered by the relevant County

government;
k) To deal with 'poaching'of cane, the proposed Regulations provide for

sugarcane transportation permit as well as entering into contractual

commitments by growers binding them to a certain miller;

t) The proposed Regulations come up with a system of member-based

association of sugar technologists to generate knowledge and

improvement in the sugar husbandry;
m)The Sclrcdule to the Crops (Sugar) (General) Regalations, 2O78 provides

details of conditions for licensing millers, including: active participation

of a miller at all stages of cane development till transportation; payment

of shiltings 1,ooo,ooo l= for a miller and shillings 5o,ooo/= for ajuggery

operator before the licence is issued to the miller' There are also

grounds for the Authority to refuse to grant or renew licence (clause 16

of the Second Schedule to the Regulations);
n) Specifications for different t54pes of sugar are stated in the Second

Schedule to ensure that there is quatity assurance of the product'

Conformation with Kenya Bureau of Standards requirement is both an

obligation to millers and importers;

2a Under apex organization arrangement, cane growers and millers are allowed to form

organizations ttraiUring several o,rlg.o*". organZations or millers to rePresent them' These

ari expected to be natiJnal in character rather t1.an being regional.
2s A farm-gate'is used to refer to a point which is not far from where sugarc€rne is harvested

as may be determined by the Authority. The intention is to cushion famers against losses of

cane incurred by reasorrLf 
"pitt"ge 

or iheft due to the long distance from the farm to the mill'
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The Regulations give some leeway to stakeholders to determine certain terms
of engagement through contracts, but the Authority retains the power to
standardize those terms through templates of contracts to be entered into.

2.1.2 Crops (sugarf {Imports, Exports & By-Productsf Regulations 2O18

The Crops (Sugar) (Imporls, Bxports and By-Products) Regulations 2018 are
intended to set procedures for those who are interested in exporting or
importing sugar, or otherwise dealing in by-products of sugar.

The ma,ior issues arising from stakeholders'engagement concern:

. The criteria for licensing importers and exporters of sugar and related
by-product;

. The determination of quantities of sugar imports to be allocated to a
person;

. The criteria and procedures for exporting sugar;

. The mechanisms for preventing illegal imports of sugar, or un-inspected
sugar finding its way into the market;

. Monitoring of the oigins and desfination of sugar being brought into
the market;

. Repackaging of sugar which is a threat to fair competition as it may be

used to circumvent the provisions of a licence.

The Regulations do not make any radical proposal uls a uis the current
regulations.

2.2 Stakeholder Consultations

2.2.L Public Participation and Consultations

The Constitution of Kenya 2O1O and the Statutory Instruments Act require
that there be consultations in making a law or an instrument that is likely to
affect people. What is the extent of the consultations? [s consultation by
'sampling' good enough? These matters have come before courts for
interpretation of the meaning of "public participation."

The law does not expressly provide that records of all consultative meetings
be kept but requires that public participation be done to ensure that the
outcome is an instrument that truly reflect the wishes and consensus of all
stakeholders in line with Article 1O of the Constitution of Kenya 2010, which
declares, as one of the national principles of governance,"patiotism, national
unitg, slwing and deuolution of pouter, the rule of laut, democracg and
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participation of the people.zo (Emphasis added) But there must be evidence of
such consultations, hence keeping of records is paramount.

The Statutory Instruments Act was recenfly amended2T to insert the following
meaning of the expression public participation:

" public p ariicip ation" means inuoluement bg the regulation making autlwity
of persons or staketalders tlwt the stahttory instrument mag directly or
indirectlg applg to"

In Jtltoses Mungendo and. 9OB Others u. Attorrteg General and Another,
Petition Number 16 of zOLg the Court rendered the following view of the
issue:

"[21] As concerrls the pre-parliamentary or consultatiue stage, the
Permanent Secretary has giuen euidence on how different stakelwlders
u)ere consulted. Some of the organisations consttlted include the

following; Kenga National Federation of Cooperatiues, National Cotton

Growers Association, Metu Central Dtary Co-operatiue Union Limited,

Cereal Grouters Association and the Horticttltural Farmers and Exporters
Association. The organi,sations consulted are, in mA uieut, broadlg
representatiue of agicultural interests in tle country. This euidence is not
controuerted bg the petitiollers. Fltrthermore, I do not think it is necessary
that eueru person or professional be inuited to eueru fontm in order to
satusfu the term"s of Article 1O. Thus the contention by tle first petitioner
that "I am aware that majoitg of Kengans producers, processors,

professionals or policg makers haue not beeninuited to ang stakelwlders
m.eetings to enich ang of the lawo is not necessailg deci.siue of the lack
of public participation... " (Emphasis added)

The above amendments also amend tJ:e definition of explanatory
memoraltdum. The definition is replaced by a new definition as follows:

"explanatory memorandrtm" means a statement, prepared by the regulation

making authoity 1ls1 exolain^s tlrc purpose and ooeration of the statutoru
instrument and it includes any docttments incorporated in the stat.ttory
inshument ba reference and indicates hout tleA mag be obtained."
(emphasis added).

According to the Statutory Instruments Act28, an "explanatory memorandum"
in relation to a stahrtory instrument, means a statement that-

a) is prepared by a regulation-making authority;

zo Article 1O(2)(a)
27 Tlne amendment is by s. 2 of Statute Law (Miscellaneous Amendments) Act, 2O18 No-4 of
2018 (Schedule), assented on 4th April, 2O18 and took effect on 2lst May, 2018.
zB Section 2 of the Act.
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b) explains the purpose and operation of the statutory instrument;
c) if any documents are incorporated in the statutory instrument by

reference, contains a description of the documents so incorporated and
indicates how they may be obtained;

d) if consultation was undertaken before the statutory instrument was
made, contains-

. a brief statement of the way the consultation was carried out;

. al:r outline of the results of the consultation; and

. a brief explanation of any changes made to the legislation as a
result of tl:e consultation;

e) if no such consultation was undertaken, explains why no such
consultation was undertaken;

0 contains such other information as is prescribed on the notes as set out
in the Schedule; and

g) is accompanied by the regulatory impact statement prepared for the
statutory instrument.

The consultant sought to work within the above understanding to produce
the deliverables in this Report.

2.2.2 Consultations Undertaken

At the heart of RIA, is the understanding that there must be consultation with
those people who are likely to be affected by the statutory instrument. The
Authority has been consulting for a considerable period of time and the
Regulations have been in draft form for some time now. There were many
formal and informal meetings that discussed the Sugar Sub-Sector, including
the Regulations.

There were a number of key consultative meetings held with various
stakeholders over a number of years, as per the Appendix to this Report.
Stakeholders and the public generally were notified to attend consultative
meetings on the Regulations.

Specifically, the consultations involved the following:

a) Sugar millers, through their recognised representative organizations;
b) Sugar growers, through their recognised representative organizations;
c) Members of Parliament in the cane growing a-reas;
d) Members of County assemblies in the cane growing areas;
e) Council of Governors;
0 Members of Count5r Executives
g) Sugar Research Institute;
h) The National Treasury;
i) Kenya Plant Health Inspectorate Services (KEPHIS);
j) Inter-Governmental Relations Technical Committee (IGRTC);
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k) Privatizatton Commission;
U Ministry of Agriculture Livestock & Fisheries;
m)Agriculture and Food Authority;
n) Development partners.

A m4ior stakeholder consultation meeting was held on 166 November 2OL7

in Kisumu, attended by the following:

. Cabinet Secretary for Agriculture, Livestock, Fisheries & Irrigation;

. Ministry of Agriculture Livestock, Fisheries & Irrigation;

. Council of Governors;

. Members of Parliament;

. Members of County Executives;

. Members of County Assemblies;

. Representatives of farmers;

. Representatives of millers;

. Development partners.

Further consultations were held on 28-29 June 2}la at Windsor Golf and

Country Club and on 2nd July 2018 at the AFA Headquarters, and both dealt

with the challenges facing the Sugar industry and the policy and legislative

measures taken to bring back the industry to productive course.

Some recommendations made by different groups or stakeholders did not
directly or at all find their way into the Regulations, and there are reasons for

that:

. Re-establishment of cane development fund: there is already a fund set

up for all scheduled crops, i.e. the Commodities Fund;
. State to waive debts by millers: this is a policy issue by the National

Government, not a regulatory issue;
. Millers to establish their own research associations and be funded by

the Government: the Regulations allow member-based technolory
associations but the funding is not to be made by the Government;

. Allocation of sugar development to be clear and transparent: not

mentioned by reason of existence of commodities Fund;
. Importers of sugar to be made to pay the same amount of licence fee as

the millers: this would amount to an unreasonable rule as it would be

diflicult to make any economic sense were this to happen;
. sugar levy is not addressed in the draft Regulations;
. Special committee to be formed (with representation from the

stakeholder) to be responsible for licensing of importers: this would

amount to allowing a competitor to be involved directly in licensing a

competing person;
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. Re-introduction of Sugar Arbitration Tribunal.zs

2.3 Assessment of the lmpact of the Regulations

2.3.1 Introduction

Regulatory impact assessment helps the Authority to ascertain that the
objectives of the Regulations are met. The assessment identifies the mischief
tJ:at is sought to be cured by the Regulations, and where necessary, assess

the options that are available to the proposed regulations.

In a regulatory impact assessment, a number of questions are implicit:

a) The problem the Authority trying to solve.
b) Why government action needed
c) The policy options to be considered.
d) The likely net benefit of each option.
e) The stakeholders to be consulted about these options and the manner

of consultations.
f) How tl:e option chosen be implement and evaluated.

We have already addressed some of the above aspects. RIA is performed when
a proposed new poliry or law would appear to have significant consequences
on the businesses, the economy, the society, or the environment. This
assessment is intended to help the Authority decide whether:

. the regulation is necessar5r;

. aimed at the right target;

. in proportion to the problem being addressed; and

. whether it will achieve its intended objective in a cost-effective way.

2.3.2 The Need for Regulations

The Crops Act is a frarnework statute that does not provide the details
necessary to implement its objectives. The details on crop husbandry cannot
be included in tlle Act, hence parliament delegates that function in

2e As a matter of law, the Sugar (Arbitration Tribunal) Rules, 2O08 are still in force until
oflicially revoked (refer to section 24 of the Interpretation and General provisions Act, Chapter
2 of the Laws of Kenya. However, the Tribunal had been estabUshed under the Sugar Act
2OO1. With the repeal of the Act, the Regulations are hanging as there is no tribunal for the
purpose of the Regulations, hence the Tlibunal cannot be operationalised without an
amendment to the Crops Act to specifically establish the tribunal and the Regulations be
made to operationalise it.
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accordance with the Constitution of Kenya 2010.30 The Act expressly

provides3l that-

Tlrc Cabinet SecretarU maA, in consultation with the Authority and the

countg gouerrlments, make regulations for tlrc better carrying into effect

of the proui^sions of this Act, or for prescribing angthing uthich is to be

prescribed under this Act.

The Act further provides that tl1e Regulations so made by the Cabinet

Secretar5r should, amongst other things, provide for the following issues:

. the relationship between farmers and ottrer dealers in crops;

. the formula for the pricing of scheduled crops;

. the regulation of standard industry agreements;

. tfre forms and fees to be paid for anything to be done under this Act;

. rules for ensuring food safety including handling, transportation;

processing and market standards of food crops and crop products;

. rules and regulations of any organization dealing with crops and crop

products, made by any such orgarization to be in conformity with the

provisions of this Act;
. the submission of returns and reports by the holders of licences and

permits under this Act;
. standards, and the manner of grad'ing and classification of various crop

products under this Act'

Despite the many well-intended object of the regulations, the following are not

adequately addressed or they have altogether been omitted in the proposed

Regulations:

. The Regulations do not adequately provide for diversification at tl.e
grower and miller levels. Millers need to venture into other products,

including power generation, charcoal, soft boards, etc. while famers

also need to be assisted to diversify their activities.
. Sugar importers and exporters are not required by the regulations to

provide more details about t}1e ounership of their firms, tax compliance

issues, etc.

30 see Article 94 of the Constitution which provides: "(5) No person o_1 body, other than
parliament, has the power to make provision 

^tra,.ing the'force oi law in Kenya except under

authority conferred !V Gi" Constitution or by legislation. (6) An Act of Parliament' or

legislation of a county, that confers on any Stati organ, State ollicer or person the authority

to make provision i;"id ah" force of law in Kenya, as contemplated in 
-clause 

(5)' shall

orpressly speciff tt 
" 

p-rffi""e and objectives for which that authority is conferred' the limits

of the authority, the nature and scope J ur" law that may be made, and the principles and

standards appiicable to the law made under the authority'"
3r Section 4O of the Crops Act, No. 16 of 2013'
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The Sugar sub-sector has faced a number of challenges which have been
highlighted earlier. One of the challenges was identilied as insufficient legal
framework, for example, to prevent "cane poaching" by some millers in the
regions controlled by another miller. As discussed in Chapter One on the
background, the Sugar industry has faced a number of clnllenges which may
be summarised as follows:

a)

b)

c)

d)

e)

0

s)
h)

2.3.3

the plight of farmers, who complain of poor prices;
the problem of import into the market of cheap sugar, thus flooding the
market and stifling local sugar enterprises (millers);
Sustainability of sugar cane production- most mills lack sufficient cane
supplies;
Lack of uniformity in the terms between various players in the sugar
sector, such as harvesters, financiers, transporters, farmers and
millers;
Environmental degradation arising out of improper application of
pesticides and poor farming methods;
Lack of finances to support growers and also millers, who are heavily
indebted;sz
Obsolete equipment and poor technolory;
Lack of effective supervision and monitoring of the various players in
the sub-sector, including sanctions which meant that some conduct
could go undetected or unpunished.

New provisions in the Regulations

The two pieces of regulations33 basically address these concerns. The
Regulations are not totally new; indeed they are substantially the sarne as the
edsting Regulations but with new innovations to improve the sugar sub-
sector. The impact of the new Regulations is informed by the changes
introduced in the Regulations, which were not in the previous Regulations,
such as:

a) Registration of harvesters, transporters and 'breeders' of cane by the
County government. Only registered producers of seed cane are allowed
to supply the market, to ensure that quality of the cane is maintained
for high yields;

b) Supervision of the sub-sector by inspectors under the County
government;

gz The Crops Act sets up Commodities Fund in section 9. The object of the Fund is intended
to deal with financing of the agriculture sector as far as scheduled crops are concerned. The
Commodities Fund is intended to also handle the functions that were previously handled by
the Sugar Development Levy.
ss The Crops (Sugar) (General) Regulations, 2Ol8 and the Crops (Sugar) (Imports, Exports &
By-Products) Regulations, 2O 1 8
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c) Expansion of standard contracts for various players, to create legally-

binding relationships. New entrants into this arrangement are the

harvesters and transporters previously left out;
d) Require that the Authority not only generates industry data, but

disseminates it;s+
e) Introduction of zoning, or what is called mill command zones to ensure

that there is sufficient supply of cane and also to deal with 'cane

poaching'. A transporter who transports cane across a zor)e requires a
permit to do so, from the relevant Count5r government.3s To ensure high
yields of cane, the Regulations provide for a scientific parameters would

be utilised in terms of climatic selections and suitability of soil and its
characteristics;

0 Introduction of industry-driven technolory associations.36 These are

meant to help growth of sugar technolory to probably become a

recognised profession, hence improve quality and productivity in the

Sugar cane industry;
g) Recognition of associations of farmers and millers as unions to promote

their respective rights. The Regulations expect that there will be more

orderly governance structures3T and hence provide that the relevant

County government shall oversee effective corporate govemance for
grower institutions.38 Formation of apex association is expected to bring
together millers or growers for collective decision-making and action;

h) Provide for capacity building within the industr5r, including training of

farmers and provision of extension services;

i) Provision of more orderly manner of election of representatives;
j) Enhancement of the role of the Authority in matters of the industry;
k) The County governments to provide extension services to support

growing of the cane, unlike under the existing al'rangement where that
function is granted. to the millers and it is not mandatory.3e Supervision

extends inspecting millers, cane nurseries and warehouses within the

count5r;
t) The Regulations now introduce a fee for registering a miller, a

phenomenon that was not provided for in the previous regime.+o What

was provided was annual licensing fee.

3r In one of the consultative forums for the Regulations, millers raised concerns that statistics

ald information on sugar imports were not available to them. The Regulations now require

the Authority to share tJle information.
35 Regulatio" SZ(f ) of the Crops (Sugar) (General) Regulations, 2OL8
s Regulation 36 ibid.
sz Regulation 18 of the Crops (Sugar) (General) Regulations,2olS
ss Regulation 4(Q of the Crops (Sugar) (General) Regulations, 2018
rs Sei s. 16(5) of the Sugar Act, No. 1o of 2ool (repealed)
€ Regulation 9(t) of thebrops iSugar) (General) RCgulations, 2018 and s. 15 of the Sugar Act

(ibid.)
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m)The Regulations provide for consultation on a number of issues in the
industry between the Authority (National Government) and the County
governments in the spirit of the Fourth Scledule to the Constitution of
Kenya 2OlO;

n) Enforcement of codes of conduct and security in the relevant areas by
the Count5r government in collaboration with other agencies makes the
County government an active participant in the Sugar industry in terms
of curbing malpractices;41

o) The introduction of sugarcane deuelopment plans as a requirement for
a miller and sanctions for production falling below a certain threshold
means that millers will have to work hard to ensure sustainability of
the cane supplies vis a vis the milling capacity;

p) Packaging and branding;
q) Delays and uncertainties in terms of what is payable to a grower and

when it is payable is addressed. A miller and out grower institution
must give statement to the grower. Payment for cane supplied is
required to be made within 30 days and any delay may attract interests
as per the contract between the parties. Sugar cane testing unit would
ensure that it tests for sucrose content and weight, which are the bases
of pricing.a2 Cane pricing is supposed to be more consultative and
competitive with the possibility that there will be an all-inclusive
Sugarcane Pricing Committee.a3

r) The Import Regulations hardly introduce any new provisions. The
Regulations restate the positon as before but adds an obligation to the
Authority to "disserninate" data on sugar imports. What the expression
'disseminate' means is not clear, but may be presumed to refer to
sharing of information on sugar import with millers and other
stakeholders.44

2.3.4 The Impact of the Proposed Regulations

In assessing the likely irnpact of a regulatory action or instrument, the
baseline position is relevant. In the sugar industry, there have been
Regulations. What was lacking was clear legal and policy direction on some
aspects. There were also weak institutional infrastructure to effectively
manage and oversee the sector. It must also be stated that there has been no

+t It is necessary to re-look at regulation a (d) of the Crops (Sugar) (General) Regulations,
2018, which appear to cede power to enforce national and County laws to the County
goverrrments. The power may need to be confined to enforcing of County laws relating to
sugar.
az Regulation 3a(8)
as Regulation 3a(2) ibid.
aa lack of information on import statistics is one of the problems raised by stakeholders,
principally tle millers who are the hardest hit by irregular or uncontrolled sugar imports.
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sector policy and this may account for lack of clear direction to meet the marty

needs of stakeholders, principally the millers and the growers.

Good regulations will have certain characteristics which make them the most

appropriate option to take in order to influence action or conduct' Some of

the qualities that will be sought in the two pieces of legislation are as follows:

al Proportionate: the Regulations must be justified and must not impose

obligations that are disproportionate to the benefits to be derived there

from. They must be mindful of the compliance burden imposed' The

regulation should be Iinancially viable; cost-effective; benefits justify

costs. Remedies must be appropriate to the risk posed; (see for example

Art. 201 of the Constitution);
bl Effectiue: tl1e goal of the Regulations must be practically achievable; it

should be capable of achieving its objectives'

c) Legallg sound.: consistent with the Constitution, treaties or convention

and existing law (see Art. 2 of the Constitution)
dl Efficient: the Regulations must be capable of achieving measurable

results in terms of implementation; operationally practicable; efficient

to manage and enforce;
e) The Regulations must be foansed on the problem and minimize side

elfeds;
0 Predbtable and stable in application; no likelihood of unforeseen or

undesired consequences;
g) Transparent: Legislation should not be secretive; need of prior

consultations; likely to secure public acceptance and reasonable

compliance (Art. 10 (2) of the Constitution)
hl clear: the Regulations should be understood by those who are subject

to them, i.e. the participants in the sugar industry and the general

public. They must be clearly drafted and reasonably comprehensible,

especially to those directly affected by or interested in the regulations;

i) Equitg: there is need to ensure that regulations made do not unduly

discriminate against or prejudice sections of the societ5r, or impose a

burden that is too heavy on the subject or the section of the population

that is subject to the regulations (see Art' 27 lll'
j) rublishedpromptly and readily accessible (see Art. 1 16 of constitution)'

This is an aspect of communication: that regulations must be

communicated to those to whom they apply. It may be necessary to

conduct public education of newly enacted legislation or regulation;

k) Employ t}Ie minimum regulation necessary to achieve objectives' They

should not be unduly prescriptive'

2.9.4.1 Impact on the Fundamental Rights and Freedoms

The Constitution of Kenya 2O1O declares that-
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The Bilt of Rights is an integral part of Kenga's democratic state arud is
the frameworkfor social, economic and anlhtral policies.as

Further, the grand law provides:

"It is a fundamental duty of the State and euery State organ to obserue,
respect, protect, promote and fulfil t|rc ights ard fundamentalfreedom.s
in tle Bill of Rights.'a6

The obligation to observe these and other Constitutional provisions therefore
means that ttre Authority and the Ministry, being a public entities, are
required to comply with the imperatives set out in the Constitution while
developing Regulations. The Bill of Rights is a great masterpiece of normative
order which guarantees the citizens the necessary rights and freedoms
without which the purpose of Government would be a nullity.

In promulgating the Regulations, the Authority must not restrict, limit or
diminish the Bill of Rights unless the action is justified under Article 2a (ll of
the Constitution of Kenya 2OlO.47

There es no negatiue impact of the Regulations on the fundamental rights and
freedom.s. Upon analysis of the two sets of Regulations, the following are
discernible:

The Regulations provide for

al Fair admini-stratiue actions procedure by providing for appellate
procedure against adverse decisions.as In any case, despite the
Regulations, the procedure provided under the Fair Administrative
Actions Actae apply to all relevant actions authorised by, or incidental
to the actions under, the proposed Regulations. But provision for
cancellation of licences need be expressly be subject to Fair
Administrative Actions Act, as the Regulations are silent;

b) The right of growers and millers to form their respective unions or apex
bodies and membership to those unions in not compulsory, in
recognition of the freedoms of association under Article 36 of the
Constitution of Kenya 2OlO1,

c) Right to information: tt:.e Regulations recognise the ight to information
by every person interested in the Sugar industry. The Regulations

4s Article 19(1) of the Constitution of Kenya 2Ol0
ao Article 21(1), ibid.
47 Article 24( 1) provides that- "A right or fundamental freedom in tle BiU of Rights shall rwt be
limited exceptbg law, anlthenorilg to the ertentthattltclimitattonis reasonable and.justifioble
in an open and demacratic societg based on lutman dignitg, equalitg and freedom, taking into
awunt all releuant fadors...'
a8 Article 47 of tJ:e Constitution of Kenya 2010
ae Act No. 4 of 2015.
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provide for maintenance of data and information by the various organs

in the sugar govemance structures, including the Authority, the
millers, and out grower associations.So

dl Right to quatitg seruices: the Regulations also recognise, though
indirectly, the right of citizens getting the highest possible quality of
services delivered by a public entity (the Authority, public millers and

others) as required under Article 46 of tJre constitution.
e) Enuironmental ights: the right to a clean environment is a

Constitutional issue.sl The State is required to manage the environment
in a sustainable manner, and to eliminate processes that are likely to

endanger the environment. The Crops (Sugar) (General) Regulatior*,

2018 encourage the application of practices that are intended to protect

the environment. Regulation 19 of the above-mentioned Regulations

makes reference to environmental impact assessment. Further, in
licensing millers, the Environmental Management and Coordination

Act, 1999, is applicable, whether or not the Regulations refer to that
Act. Consequently, there is no negative impact on the environment if
the regulations are operationalised.

The Regulations however, do not expressly provide for:

. Gender equity in certain positions (Article 27 of the Constitution);

. Equity in terms of recognizing the role of the youth and persons wittr
disability (articles 54 & 55 of the Constitution).

2.3.4.2Impact on the Private Sector

Private sector comprises largely the private millers and the growers of
sugarcane. It also includes dealers in sugar (including traders) as well as the

consumers of the sugar products.

It is anticipated that the Regulations would positively impact on the private

sector by increasing productivity upon better harnessing of resources toward

sugar production and processing. Miller-grower relationship is expected to be

strengthened a3d this will have positive impact on farm productivity. The use

of miller-grower contracts will help drive productivity improvements by

enabling the mill to drive adoption of better seed varieties and advanced farm

practices. It will also incentivize the mitl for investing in ertension senzces for

improving the farm productivitY.

By incorporating sugar technolory into the process, it is anticipated that the

growers'yields would improve and this would trickle up to the millers and

impact on their sustainability campaign in the sugar industry.

s See regulations 3(d) & 16 of the Crops (Sugar) (Genera! Regulations 2O18
sr Articles 69 & 70 of the Constitution of Kenya 2010.

ftnal RIA Report, 29e August 2078 31 lPage



The Regulations would ensure that there are proper structures of governance
within growers'and millers'organizations which will promote efficiency and
accountability of actions by those entrusted with responsibilities.

It is envisaged that the proposed Regulations would standardize contracts
relating to cane growing, harvesting and transportation to ensure that growers
are certain about their obligations and the cost of production. The Regulations
address cost of production by trying to control costs incurred in harvesting
and transportation. In a report on sugar industry in Australia (2006)s2 it was
found that 30% of the costs of sugar production are associated with
harvesting and transportation of cane.

The Regulations provide for remedies for delayed payment to farmers for their
supplies to the millers. This would eliminate or reduce excessive delays in
payment for cane supplied to millers that has been of concern in the industry,
though affected by other extraneous factors.

The result of the Regulations includes more democratic participation of the
private sector in the management sugar industry. More structured methods
of discussing and resolving issues relating to sugarcane are provided. There
is enhanced opportunity to farmers and millers to discuss and solve issues
pertaining to the sugar industry. Section 40 (1) of the Agriculture and Food
Authority Act provides that-

For purposes of ersuring effectiue participation of farmers in the
gouelTlance of the agriatltural sector in Kenya, tlere shall be close
consttltation uith all registered stakeholder organisations in the
deuelopment of policies or regalations and before the making of any major
deci-sionthat has effect on the agricultural sector.

Opportunity to have value for money and reasonable return through
mechanisms proposed for determining or setting cane prices in a consultative
manner. The regulations, through setting the formula for determining cane
prices, would have an impact on the ex-factory price of the sugar or its
product, since tJris price is directly affected by the price of the input into the
suga-r production as well as the price that may be set by the Sugarcane Pricing
Committee.s3 The impact of cane prices can have considerable impact on the
economy. Once the cane price and sugar price are aligned, high cane prices
would imply high sugar prices and it would impact the consumer interests.
Also, low sugar prices would imply low cane price and it would impact the
farmer interests. A sustainable price band would therefore be required, which
could balance the consumer and farmer interests on a long term basis. So the

szSugar Industry Ouersight Group Strategic l/rsion (2006)
http: / /Www.Aericulture.Gov.Au / Sitecollectiondocuments/Ae-Food/Crons/Suear/Sirp-
2oo4lFinal Suear Vision.Pdf (accessed on 23rd July 2018)
s3 See regulation 34(2) ibid.
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Sugarcane Pricing Committee, if properly directed, would help a great deal in
balancing the various conflicting interests, which would in turn trickle down

to the ordinary consumer of sugar and sugar products.

By encouraging the various players to engage in sustainable farming

practices, the Regulations enable the social elevation of the members of the

society in the cane-growing areas. Roads constructed and extension service

provided have positive externality effect on the society in terms of
environment, education and health as well as good road network.

Despite these benefits, the Regulations may increase bureaucracy due to the

consultations on many issues between the Authority and the relevant Count5l

governments.

2.3.4.3Impact on the Public Sector

The improvement in the governance and management of the sugar induitry
is the natural output of the proposed regulations. The Regulations are

expected to provide solution to the sugar industry that has suffered challenges

in different dimensions.

Amongst the benefits to flow from the new regime is clarity of relationship and

roles between National Government and relevant County goverrrments. The

Regulations set out the mandate and powers of each level of government,

hence this facilitates smooth interrelationship between the two levels of

government as envisaged under the Constitution of Kenya 2010.

The Regulations, as read. with the Agriculture and Food Authority Act, allow

d.epoliticization of the Board of the Authority which has taken over tire

functions of the defunct Sugar Board. Previously, the Board consisted of

representatives of millers and growers elected by their members'

Qualifications were not given. The new regime provides for appointment of

eight (8) representatives, obeing farmers representing farmer organizations in

the major crop sub-sector s in Kenya"s4 appointed by the Cabinet Secretar5r in
consultation with the Council of Governors. With minimum academic and

professional qualifications, this is expected to enhance the quality of

leadership and governance in the Sugar industry.

The Regulations would. enhance compliance with the law and better

accountability for actions on the part of the public millers. The oversight

mechanism includes both the Authority, the County government and other

organs, such as the Kenya Bureau of Standards.

s See section 5(1) of the Agriculture and Food Authority Act'
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Unlike in the old regime, the Regulations provide clearer procedures for
licensing millers and sanctioning malpractices. The factors to be considered
in licensing are stipulated.

There is enhanced role of County governments in the sugar sector in terms of
providing grass-root support in extension services and monitoring of
compliance with the Regulations.ss The County Government is responsible for
registering harvesters and transporters, and issuing cane movement permit.

Under the proposed regulatory regime, there will be better public participation
by stakeholders in matters affecting them in line with Article 10 of the
Constitution of Kenya 2OLO.

Finally, it is envisaged that there will be a rise in costs of implementing tJre

Regulations: registration of millers, monitoring and enforcing compliance with
the Regulations are expected to lead to a rise in costs of implementing the
Regulations.

2.4 Nternative Options

Regulation is not the only means of effecting Government policy. There are
other ways of dealing with problems, including at the very least taking no
action in appropriate circumstances. Regulations often come with costs and
other consequences. To quote Peter Mumfords6 statement:

"Regulatory interuentions are necessary for sustaining th.e enuironmertt,
sauing liues, protecting consumers and uulnerable social and economic
groups, and promoting better economic perform.ance by, for example,
safeguarding competition irt the marketplace. There are houteuer, costs
associated uith ang regulatory interuention and these uill uary depending
olt hout well the regulatory regime is designed, implemented and
administered."

There are a number of options that are also available, more so because
regulations cannot deal with all matters. Some of the options that may be
exploited include:

a) Policy

Instead of prescribing regulations, some matters are best left to policy. The
Ministry of Agriculture, Livestock, Fisheries & Irrigation is working to produce
a policy that will guide the Sugar industr5r. This poticy, though not law, will
inform what is or is not permissible with respect to the industry and may be

ss See regulation a(d) of the Crops (Sugar) (General) Regulations, 2018.
s6 Mumford, Peter, 2003, lMhat Constitutes Good Regulation for Services?' Ministry of
Economic Development, Wellington New 7*aland, p.2
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implemented without regulations. For instance, regulation 19 of the Draft
Crops (&.tgar) (General) Regalations,2OlS provide that-

A miller shall demonstrate their abilitg to continuouslg sati.sfy cttlhtral
and socio-economic needs of its local communitg, in partianlar, the miller
shall positiuelg inJluence--(a) population dgnamics; (b) Kenya's
e@nomA; k) agianlture sector irstitutions; (d) infrastructure; (e)

communicatiory (fl education; (g) healtla and (h) the status of food and
cash crops. (2) A miller shall ensure that the sugarcane mill does not lnue
a detrtmental impact onthe local and global enuironment in awrdance
with the Enuironmental Management and Coordination Act, 1999.

This provision should better be addressed througin policy guidelines. Policy
may be communicated through conditions in the licence or just as a policy
or guideline. For example, the Agriculture and Food Authority Act provides
that the Cabinet Secretar5r may make guidelines in relation to user of any
particular land.sz The above provision in the draft Regulations may be

addressed under guidelines. The s€une applies to regulation 18 dealing with
matters of corporate governance of registered out grower institutions.

bf Self-regulation

The Government should allow, in appropriate cases, for the sector to
regulate itself up to a certain threshold. For instance, in the current
Regulations, the Government has allowed parties to negotiate terms of
contract but provides a template which contains standard terms. For
instance the problem of ocane poaching" is a good candidate for allowing
millers and farmers'organization to deal with through self-regulation.

c) Market-based instruments

There are a number of instruments that may be used in lieu of regulation,
such as competition. Auction method, for example, which existed under the
previous Regulations but which has now been dropped, all6q75 certain
issues to be sorted out by competition amongst interested parties.

s7 S. 2l of the AFA Act provides: 'T}r- Cabinet Secretary slwfil, ontle aduice of tte Autlwrity,
and in unsultation u)ith tle National Land CommrlssiorL prouide ....land deuelopment
guidelines, applicabte in resped of ang category of agriatltural land to tle ou)tlers or tlw
occupiers tro;riof. (2) TlLe tand deuelopment guidelines antemplated under subsectdon (1) shall
be implemented by tle. respectiue ountg gouemm.erds takirq into acaunl tltc cirqtmstanes of
the respectiue areas under tleir jurisdicttort (3) Tte guidelines referred to in this section may
reqire tle ad.option of such system of managemenl or farming practice or oth.er sgstem in
re[ationto tandin Etestion (irrcluding tle etcecutton of suchwork and the placirq of suchthittgs
a\ on or ouer the land, fiom time to time) as maA be necessary for the proper deuelopment of
landfor agrianltural purposes." (See also ss.22 & 23 of the Act for further related issues).

Flnat RIA Report, 29h Auryst zOla 35 I P a g e



df Information or guidance

In some cases, it may not be desirable to have a binding rule on an aspect
which need go to the realm of a rule. Remember that a rule must reflect a
policy and it becomes a rule only because the policy is sufficiently concrete

as to be considered a norm from which no derogation is permitted.
Information approaches-education and persuasion-can be used to achieve
certain objectives. Strategies which attempt to address perceived problems
by providing more information, or changing the distribution of information
can improve market functioning by enabling people to make better
informed decisions.ss ful example where this option may be used is on
environmental sustainability and promotion of sugar cane high yields
production by growers. This may be achieved through extension services,
which is provided in ttre Regulations.Se

ef Procedural Rules

Governing the steps officials are expected to follow in carrying out specified
administrative processes, e.B. through circulars. Such a procedure is
directed at the person authorizing certain things as opposed to every
person who is involved in a process.

0 Recommendations

This involves providingadui.sory guidanceas to appropriate action in order
to implement specified policy objectives. Guidance may for instance be
provided on the issue of good crop husbandry through information given
to farmers. There is no need, except for the purpose of environmental
conservation or protection, or for physical planning purposes, to prescribe
by regulations what a farmer should do on his or her plot, because it may
be difficult to enforce certain practices unless well thought-out.

g) Fiscal Instruments

Tax may be used to deal with certain problems. Cheap sugar imports need
not be prohibited but t}re Government can impose heavy import duty on it
such that it becomes non-profitable to those who want to take advantage
of the short supply of the product to sneak in cheap sugar.

Further, the management of environmental conservation6o including
managing noxious weeds can be achieved by using incentiues in favour of
growers. The Government could zero-rate taxes on applicable chemicals to

sB See the OECD Report: Altematiues to Traditiotul Regulation, (Glen Hepburn) found at
https:/ /www.oecd.ore/eov/reeulatorv-policy/42245468.pdf (accessed on l6th July 2018)
se See Regulation 4(a) of tJ:e Crops (sugar) (General) Regulations 2018.
oo See, for example, Regulation 19 of the Crops (Sugar) (general) Regulations 2018 which
attempt to impose environmental sustainability practice upon millers.
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encourage farmers to empress the practice. It can also be effected by

making it very expensive for a grower to choose a particular practice that
is harmful to the environment.

hf Codes ofconduct

Codes of conduct prescribe guidelines or standards for action or behaviour

in specified contexts. These are ideal for matters that are difficult to
monitor on continuous basis. For example, in the sugar sector, a code of

conduct could easily address the question of poaching, corporate

governance of registered out grower orgxrizations, etc.

il Social partnership agreements

Social partnerships between goverrrment and civil societ5r, etc. may play

roles that regulation would have done. In the sugar industry, social

partnerships may be utilised as between millers'organization and growers'

organization to promote certain practices for the benefit of the two sides.
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CHAPTER 3: CoNCLUStoN AND RECOMMENDATIONS
3.1 Introduction

Under the scope of this consultancy, tJre consultant was required to do a
number of things, as follows, after reviewing the existing legal and policy
framework:

a) Review and assess the social, economic and enuironmental impact of the
proposed regulations. Under this head, the Consultant investigated and
reviewed: impact on fundamental rights and freedom; impact on the
private sector; impact on the public sector; and impact on competition;

b) Investigate policy options available to address the concerns;
c) Prepare a comprehensive report on all the issues above, and make

appropriate recommendations.

This Chapter sets out tJ.e conclusion on regulatory impact assessment and
makes recommendations on action necessary to achieve the objectives of the
Regulations.

3.2 Impact of the Regulations

The impact of the Regulations is positive in different dimensions discussed.
There is no adverse impact on fundamental rights, environment, public
sector, private sector and the business. The effect of the Regulations will be
to improve these aspects.

There will be increased bureaucracy in some areas, including consultations,
licensing of millers, and etc. but the projected benefits outweigh any burdens
that are likely to be imposed by the Regulations. Substantial portion of the
Regulations retain the identity of the old Regulations but with a few noble
provisions introduced.

There is no negative impact on the fundamental rights and freedoms of the
citizen or sugar industry stakeholders. The Regulations would impact
positively on social, environmental and economic fronts.

3.3 Recommendations

The following may be considered to bolster the Regulations and support the
growth of the Sugar industry.

We recommend that the options set out below should be considered after
the Regulations have been operationalised. The options will support the
Regulations by filling out missing elements in the Regulations. Where
legislative review is required, the options may be considered after such
legislative review has been done.
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3.3.1 Promulgate the Proposed Regulations

The proposed Regulations have many positive aspects that would help to

enhance the attainment of the objectives of the suga-r industry. It goes without

saying that the Gazettement of the Regulations is the first option. The

projected. impact has already been discussed in Chapter Three.

The proposed Regulations are the basic tools for actualizing the Act and

enabling the full rea)ization of the object of the Crops Act, as far as sugar

industry is concerned.

3.3.2 Recommendation

The proposed Regulations should be Gaz,etted, after correcting arry

provisions that are not properly aligned to the legislation and poliry' The

short-comings in the draft Regulations are not substantial but may be dealt

later by way of amendment. Some parts of the Regulations need to be re-

drafted in proper drafting language for clarity to avoid ambiguities in
meaning or failing to communicate the intended legislative intent'

3.3.3 National Policy on Sugar Industry

In view of the provisions of Article 186 (1) of the Constitution of Kenya 2OtO'

as read with the Fourth Schedule to the Constitution, the need for a national

policy to guide the industry cannot be gainsaid. Sectiot 2g of Part I of the

Fourth Sclwdule mandates the national government top make "Agriculture

Policy." Section 10 of the Fourth Schedule provides that the county

government is responsible for implementing specific national policies' The

Sugar industry policy is one of those policies that the relevant count5r

governments will be called upon to implement. The Agriculture and Food

Authority Act6l provides that-

Each countg gouerTlment shall, for purpo.ses o/ ensuing uniformitg and

national stand.ards in the agriatltural sector, through its legislation and

ad.ministratiue action, irnplement and. act in accordarrce withthe national

policu quid.elines issued. bu the Cabinet Secretary on the aduice of the

Authoritg under this Act. (Emphasis added)'

The ratification of National Policy for Sugar Industry is very crucial as a tool

to guide County Government in making their legislation and policy guidelines'

ot Section29(3) of the Act
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Tlre Crops (&tgar) (General) Regalations, 201&z provide for the role of county
government in the sugar industry and the legislation and policy must speak
the same language to ensure that there is harmony.

Though Agriculture policy is a wide subject, the making of a specific policy on
sugar is well within that mandate. In making that policy, consistent with good
policy-making principles, the national government, through the Authorit5r,
must consult with atl key stakeholders in the sugar industry.

At the time of this report, there was already a Drafi Sugar Industry Policy
(2016) which addresses key policy concerns for the industry. The objectives
of the (draft) Sugar Industry Policgot are stated as:

a) To ensure sustainable and adequate supply of quality cane that meets
licensed milling requirements and guarantees favourable returns on
farmers' investment;

b) To enhance the milling efficiency and competiveness of sugar and co-
products production;

c) To promote a favourable business environment both locally and
internationally which will guarantee sustainable supply of quality and
affordable sugar products to the consumer;

d) To facilitate sustainable access to affordable credit and mitigate
industry risk for guaranteed quality raw material supply and returns to
the farmer;

e) Provide adequate support infrastructure to enhance efficiency of
operations in the industry;

0 To create a vibrant and modern research sector that is responsive to
the needs of stakeholders in the sugar industry;

g) To develop structures and systems that will enhance service delivery
and promote sustainability of the sector;

h) To establish and promote robust institutional arrangements, a legal and
regulatory framework that facilitates good governance and efficiency in
the sugar industry operations.

These objectives are noble and a-re, subject to some reservations and
qualifications as will be set out in the following portion of the report, generally
reflected in the proposed (Crops (&.tgar) (General) Regulations, 2O18 xfi tle
Crops (Sugar) (Import, Export & By-products) Regulations 2O78.

62 Section 4 of the draft Regulations.
63 See page 13 of the Draft Sugar Industry Policy (2016)
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3.3.4 Recommendatlons

a) The Ministry of Agriculture, Livestock, Fisheries & Irrigation should fast-
track the finalization of the Sugar Inlustry Policy. The policy is supposed
to guide the development of Regulations. Ideally, the Policy should
precede any legislation. Policy bequeaths legislation. But the policy must
abide by the Constitution of Kenya 2OlO.

b) Some of the regulated matters in the proposed Regulations should be left
to be addressed through policy option: the requirement that a miller
considers social and cultural factors in undertaking its process.6aTtris

provision should not crystallise into a law. One way of applying it is
through conditions to be inserted in a millers licence; another issue
which should be left to policy is corporate goverrrance issues alfecting
registered out growers. The Authority may come up with a code of
conduct or guidelines for governance of tle institutions.

3.3.5 Harmonise Legislative & Policy Provisions

There is contradiction in some provisions of the Crops Act and the proposed

regulations. For instance, section 16 of the Crops Act provides that the
Authority shall be responsible for registering "dealers in a scheduled crop'6s,

who therefore include harvesters and transporters of carre. However, the
Regulations contradict this by providing that the power to licence harvesters
lies with the relevant county government.

Unless the legal provisions are harmonized with the Regulations as well as

the constitution (especiatly ttre Fourth Sclrcdule) there is bound to be conflict
between the Authority and the count5r goverrrments on the implementation of
their respective mandate.

Although poor utilization of technolory in the sugar sector has been identified
by stakeholders and also in the draft Sugar Industry Policy as a matter of
concerrr, the Regulations do not adequately address this issue. The Policy

states that-

6a The draft Crops (Sugar) (General) Regulations, 2018 provide: "A miller stnll demonstrate
their abilitg to continuoisty satisfg antfiral and socio-earamic rteeds of its locol ommunitg, in
partianlar, tlw milter stwlt positiuetg influencela) population dAnsmics; (b) Kenga's e@nomA;

-p) 
agnattture sector instittttions; (d) infrastructure; (e) communicatiory (fl educatiory @ healtfu

and-(h) the status of food. and. cash oops. (2) A miller shall ensure tlat tle sugarcane mill does
rwt hiue a detrimiital impact on th.e local and gtobaL envirpranent in acardanre with the
Environmental Managemerrt antd. Coordination Act, 7999."
6sUnder the Crops ect 1s.21, "dealing in crop" includes collecting, transporting, storing, buying
or selling crops-o. crop products but in the case of food crops, excludes any noncommercial
activity".
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Inadequate Research capacitg: The Industry has inadequate human,

physical and financial capacitg to undertalce research that meets its
requirements. The industry hns inadeEtate teclutical staff in keA

research areas e.g. industnal, engineeing and marketing. Some

laboratoies utithin the industry are not utell equipped. Research

financing has relied on Sugar Deuelopment leug allocatiory donor funding
and gouernment grants which are not sufficient to carry out sustainable
re s e arch actiuitie s.66

The draft Crops (Sugar) (General) Regulations, 2078 Crops (Sugar) (General)

Regulations, 2078 provides6T that the Authority shall "encourage and support
the formation, growth and regulation of a vibrant member-based sugar
technologists' association' which would provide leadership in developing
sugar technolory and provide technical or professional knowledge." This
provision does not seek to harmonise the existence of institutions dealing with
research in the Sugar industry such as the Kenya Sugar Research lnstitute,
as well as financing of research.

The problem is identilied but the law has not adequately tried to solve it; the
effect will be that there will still be problem in terms of sugar development
technolory as well as sugar processing technolory.

The Crops Act does not provide for mechanisms for disputes settlement; it
refers to settlement of arbitration disputes "between farmers and other crop
dealers."6e This does not address the issue clearly and it would have been
better for the Act to be rnore explicit on tl.is issue rather than leaving it to
rules to be made by the Cabinet Secretar5r. The Agriculture and Food
Authority Act also provides that a person aggrieved by a decision made
pursuant to the Act, may appeal to the Environment and Land Court.6e

oo Page 15 of the Policy.
67 Regulation 36 of the Regulations.
68 Section 41 of the Crops Act.
6e See section 41 of the Agriculture and Food Authority Act
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The Regulations should expressly recognise an instihrtion that is
empowered to lead in the development of sugar technolory through
research.Ts By leaving out this oristing instihrtional frarnework, the Act
and the Regulations may adversely affect the Sugar industry where
technolory-related problem has been identified.
There should be sugar development levy to help finance various projects
in the cane development, growing and processing. The repealed Act
provided for imposition of sugar development lerryTl for the purpose of
creating and maintaining a fund to be used by the then Sugar Board "for
the furtherance of the objects of the Board" which included providing
frnancial credit facilities to millers and farmers.
The Crops Act should establish Crops Tribunal to resolve disputes in the
Sugar industry as well as those arising from sub-sectors of other
scheduled crops. Once this is done, regUlations may then provide rules
for the operationalisation of the tribunal.

3.3.6 Recommendatlons

a

a

a

3.7 Market Instruments

conducts in the market are better left to be dealt with through market

, principally competition. Kenya being a developing country, there
usually pressure for the Government to control matters such as price of

or produce or market share.

instance, under the Sugar (Imports, Exports and Bg-Products) Regulations
the Second Schedule to the Regulations provide for some competition

the right to import sugerr. There is no similar mechanism in the proposed

, hence the use of market instrument of competition is not
Without competition, complaints about favouritism and cormption

ln issuance of import licence will continue to be raised by parties who feel

from the import business unfairly

Regulations propose the establishment of Sugarcane Pricing
tteeTzwith the mandate to revise from time to time the cane prices
on sucrose content and weight, "and any other measurable quality

of sugarcane." The market has no place in the determination of the
prices. The Regulations do not however deal with tJre prices of the

70 Second Schedule to the Sugar Act 2OO1 (repealed) provided for the role of the Sugar
Foundation in promoting research and innovativeness in several aspects. Ttre

was also empowered to raise funds for research (which was heavily donor-

sections 18 and 19 of the Sugar Act 20Ol (repeded).
34(2) of the Crops (Sugar) (General) Regulations, 2018.

7t
72
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processed sugar, which means that millers could hike prices without regard
to the prevailing price of the sugarcane and this may hurt general consumers
of the sugar and its products.

The Agriculture and Food Authority Act requires that the Authority-

In the discharge of its functiors under this Act or anA other uritten lana,

the Authaitg shntt ens-ure that there are no dominant underiakings inthe
sector as deftned in section 23 of the Competition Act (Cap. 5O+1.2s

This provision is, in effect, mandating the Authority to create an enabling
environment for competition in the industry and not to create monopolies or
duopolies.

3.3.8 Recommendation

Introduce some elements of cnmpetifion in the market by making the right
to import sugar competitive. The Second Sch.edule to the Sugar Act 2OO1

provided for auctioning of the right to import, and this was better than a
system where the Auttrority has absolute discretion to licence a person who
intends to import sugar or its by-product.

3.3.9 Self-regulation

In a regulatory paradigm, we can roughly say that legislation is t]re highest
form of regulation. In the middle we have co-regulation and finally at the
extreme end, there is self-regulation. In Kenya, the public transport service
industry has some form of co-regulation and self-regulation.

Gouerutments employ a uarietg of institutional arrarlgements to regulate
the economA. One exceedingly common arrangement in deueloped
counties is self-regalation, the *deliberate delegation of the state's law-
making pou)ers to an agencA, tlrc mem.bership of uthichuhollg or mainly
compises represerutatiues of tle firms or indiuiduals uthose actiuities are
being regulated" (Ogus, 1999, p. 59O).7a

Regulation' encompasses three components:

a) Legislation: where rules are defined;
b) Enforcement: where appropriate actions are initiated against the rule

violators; and

7s Section 44 of the Act.
tq P. Graizl, P. Murrell, Journal of Comparatiue Ecrlromics 35 (2007) 520-545, p. 521
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c) Adjudication: where consideration is made if the rules had indeed been

breached, and where the appropriate sanctions for such breach are

determined.

In 'se1f-regulation'it is envisaged that the Sugar industry is responsible for at
least two out of the three components, ideally the first two components above.

The Sugar industry in Kenya has adopted, to a small extent, what may be

referred to as co-regulation: there is leeway allowed where industry players

lay down rules for themselves. Non-compliance with the given rules is direcfly
or at least indirectly (e.g., in the form of enforcement of contracts) sanctioned

by the state (the Authority).

Self-regulation system is situated at the end of the "regulatory scale.' Under

this system, social groups (growers, providers, millers, etc.) draw up their own

regulations in order to achieve their objectives and take full responsibility for

rnonitoring compliance with them. The regulations may take the form of

technical or qualitative standards, potentially combined with codes of conduct

defining good and bad practice. Codes of conduct may also contain rules on

out-of-court mediation and on the structures of the relevant complaints

bodies. These rules may be laid down by a self-regulatory organisation created

by the parties concerned (ideally involving other interested parties, such as

consumers). The body so-created may also monitor compliance with the rules

and impose any sanctions, if provided.

What aspects of the sugar industry may be removed from regulation to co-

regulation or self-regulation?
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3.3. 10 Recommendations

a) Control of 'cane poaching': implementation of the proposed RegulationsTs
may require a costly surveillance mechanism on the part of County
governments. Some aspects of this process should be left to be

undertaken through self-regulation by the millers. The millers and
growers would be in a better position, through their organization, to
enforce adherence to certain normative rules dealing with poaching of
cane. The law need only to provide broad legal and institutional
framework for this to be implemented. It will save the Government at
both levels substantial amounts of money.

b) To ensure that there is no conflict in roles of different organs, the Crops
Act should make a provision that would not allow room for a legal
challenge on the ground of the doctrine of delegahts non potest
delegare.T6 The Act has delegated power to make rules to the Cabinet
Secretar5r. The Cabinet SecretarSr, under this rule, cannot delegate
further unless Parliament has expressly allowed further delegation to
other sugar industry organs.

c) The provisions on registration of growers may also effectively be handled
within the framework of self-regulation by the registered millers or out
grower organizations where applicable.

3.3. 1 I Enhance Co-regulatory Mechanism

Co-regulation affords goverrrment the opportunity to involve industry and
other stakeholders in the investigation and enforcement of the regulations.
This can lead to significantly greater levels of compliance, as stakeholders in
the industry become co-monitors, while it also encourages participants to see
good industry-wide performance as a common good, through its impact on
public perceptions. From the government viewpoint, co-regulation can be
highly cost effective, as industry experts will often participate on a voluntary
basis, while the "arm's length" relationship with government can also mean
lower overheads and greater responsiveness.

There are a number of aspects that may be subjected to co-regulation regime,
such as prevention of tane poaching', harvesting and transportation issues,
etc. The law need only provide framework for co-regulation and this will be a
useful tool in dealing with a few problematic issues in the sugar industry.

7s See Regulation a(d) of the Crops (Sugar) (General) Regulations, 2018.
zo This L,atin maxim means that an agenl to utlwm an autlarity or decision makin4 pouer tws
been delegated bg a pincipal or higler autlaritg mag rat delegate it to a sub agent unless the
origtnal delegator erytressly auttnriz-es it, or there is an implied autlwitg to do so. It is a
fundamental pinciple of administrative laut. A delegate mag rat delegate.
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3.3.12 Recommendation

Amend the Crops Act to provide for a legal framework to enable co-

regulation to be effected. As seen in the case of self-regulation, the Act needs

to empower co-regulation, otherwise any resultant rules would be amenable

to be quashed by the High Court under the doctrine of delegatus nonpotest

delegare.

3.3.13 Fiscal Measures

Fiscal measures involve use of tax system to affect behaviour in the industry.

It relies on the principle that people would choose a more affordable methods

in producing goods rather than pursue an expensive avenue. Where a tax rate

is high, the cost increases and hence tax measures can be effective tools for

affecting market conduct and other behavioural acts'

3.3. 14 Recommendations

Use ta< measures to act as incentives or disincentives to deal with certain

practices in the sugar industr5r. whenever a Finance Bill is to be passed, it
is possible for the Cabinet Secretary to include provisions that would

encour^ge acts that build the industry and at the sane time discourage

activities that have negative consequences on people, business or the

environment.

Isaac S Kuloba
LEAD CONSULTANT & ASSISTANT DIRECTOR
cPD, PROJECTS & RESEARCH
ITHE KENYA SCHOOL OF LAW
I

I

29u August 2Ol8
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App endix: Consultations with Stakeholders

VENUE &
DATE

STAKEHOLDERS PROPOSALS / RECOMMENDATI
oNs

Kisumu
Hotel:
27l5lL6

. AFA, Sugar Directorate

. Nzoia Sugar Company
o Kenya National

Federation of
Sugarcane Farmers

. Muhoroni Sugar
Company

. Kibos Sugar Company

. Transmara Sugar
Company

. Mumias Sugar
Company

. Butali Sugar Company

. West Kenya Sugar
Company/Sukari Sugar
Company

. Sony Sugar Company

. Chemelil Sugar
Company

General consultations
undertaken
No particular resolutions
available

a

a

Imperial
Hotel:
23^1Alzo,-
6

. AFA Sugar
Directorate, Chair

. KESMA Chair/West
Kenya/Sukari

. KNFSF Chair

. Nzoia Sugar Company

. Busia Sugar Industry

. Mumias Sugar
Company

o Butali Sugar Company
. Kibos Sugar Company
. Chemelil Sugar

Company
. Transmara Sugar

Company Muhoroni
Sugar Company

That most people were not
aware of the development of
draft regulations
That command zones be
introduced
In absence of the Sugar
Development Levy, there was
a proposal that Government to
identify a source of funds to
support farmers, there was a
request for more funds

a

a

a
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Proposals by farmers:

Clause 4 on Mill command
zor:'e, the Federation proposes

that the mill command zone
should be removed in the
Regulations as it is limiting
the farmer's options in
disposing their cane to millers.
On legal importation of sugar,
federation proposes that there
should be a special committee
to deal with approval of
importation of sugar.
On the penalty for delaY of
payment of cane sold to
millers, the proposed penaltY
at 1.5% (to the miller) is very
low it should be reviewed to
2o/o. They propose the PenaltY
should be reviewed upwards.
The VAT on the transPort of
cane should be reviewed and
removed in totality.
On the issue of contracts
between the Millers and the
Farmers, they proposed that
the Directorate should take uP
the issue and standardize
contracts across the industrY.
The issue of the weighbridges
(by millers) contradicted the
mill command zones concePt
On the issue of the definition
of farm gate', they proPosed

that it should be redefined
(proposal to reduce it to 10

kilometres)
On the sugar leuA they
proposed that they expand the
application of the fund to
accommodate the federation
for capacitg building at O.Lo/o.

a

a

a

a

a

a

a

a

Imperial
Hotel
Kisumu:
30/10/1s

. AFFA - SD Chairing

. WEKSCOL

. KNFSF

. Busia Sugar

. KISCOL

. Sony Sugar

. Muhoroni Sugar

. Butali Sugar

. Kibos Sugar

. Chemelil Sugar
o WEKO
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Another O.l% for Society for
Sugar Teclvtologg to provide
more funds for training sugar
in technolory.

. That the requirements on out
grower institutions were too
punitive

. Licensing of mills should be
clearly defined according to
the geographical zones

Proposals by KESMA:

The Chairman of the millers
association concurred with
the famers that zoning should
be removed to allow
competition.
Cancelling of the license by
the directorate for 5oo/o

utilization of the mill should
be reviewed as it was punitive.
That no transporters should
register with the Directorate.
On importation of sugar they
proposed that white refined
sugar should be banned, and
if allowed at all, then it should
be from within EAC and to
attract lo0o/o duty.
The millers proposed that
their association be
incorporated in the licensing
committee for sugar imports.
They proposed that the
requirement for sugar data
should be a requirement in the
regulations.
The formula for sugar levy
should be simplified.
The reserve on sugar
development levy at l5o/o

should be 'reviewed
downwards.'

a

a

a

a

a

a

a

o
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The millers proposed that the
administrative fees for the
&tgar Directorate should be
reviewed to afixed amount.

Research and extension
money should be reviewed and
taken to another institution to
handle.
They proposed that miller
funds should be distributed
equitably and depending on
the contribution of the mill.
The millers proposed that the
annual operating licence fees
should be removed.
lmporters should pay the
license fees equivalent to that
paid by millers
On environmental impact
assessment should be
removed as it has been
covered under EMCA.

That the provision on burnt
cane should not be in the
Regulations
The tribunal on disPutes
should be crop-specific.
On allocations on the SDL: it
wasn't clear on who was the
final Authority.
Statements on utilization of
SDL should be provided to
stakeholders and the
accounts published.
They also proposed that the
import/export Regulations
should be reviewed.
A technical committee made
up of the Directorate, and the
millers and the farmers (5

each) be formed to look into
the Regulations

o

a

a

a

a

a

a

a

a

a

a

a
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02106l t7 Members formed an industry
committee to go on the ground
and make factual report
Meeting noted that there was
a problem of seed development
for cane
Millers to start their owrr
research association and be
funded by Government
There should be control of
packaging of sugar

a

a

a

a

. IH/SD Chairing

. Chairman KESMA (

West Kenya)
. Butali Sugar Mills
. Mumias Sugar
. Muhoroni
. Kibos and Allied Sugar
. KISCOL
. Transmara Sugar
. Nzoia Sugar
o Sony Sugar
. Kibos Sugar
. KUSDAW
. SRI - Kibos

National
Sugar
Industry
Stakehold
ers
Consultati
ve Forum
at
Kisurnu:

16ltLlt7

. Ministry of
Agriculture
Livestock &
Fisheries

. Council of Governors

. Members of
Parliament

. Members of County
Executives

. Members of County
Assemblies

. Representatives of
farmers

. Representatives of
millers

. Development
partners

That the Regulations
should be fast-tracked and
gazetted once the issue of
right to license was
resolved between the
Council of Governors and
the AFA
There should be re-
established cane
development fund
Research should be
promoted on seed cane
production
The state should waive
debts owed by millers to
prepare them for
privatization
There should be ended the
importation and illegal
packaging of sugar
Introduction of zoning and
block farming
There should be a review of
construction and operation
of weigh bridges
Extension serwices to be

restored

a

a

a

a

a

a

a
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Transport infrastructure to
be improved in the cane

production regions
Industry regulations to
provide for diverse needs of
the industry

a

a

28l06l20
18

At
Vlindsor
Golf and
County
Club,
Nairobi

Govemors from
sugar growing
regions
Cabinet Secretar5r

Agriculture,
Livestock, Fisheries
& Irrigation
Sugar millers: SONY,

Chernelil, Muhoroni,
Miwani (in
Receivership), Nzoia
Sugar Company,
Mumias Sugar,
Privatization
Commission

a

a

a

Identified challenges facing
the sugar industry to
include: low cane suPPlY,

cane poaching, ageing

equipment and obsolete
technolory, debts, farmers'
arrears, lack of regulations,
poor corporate governance,

lack of funding of the
sector, excess sugar
importation
Resolved, inter alia, that:
various policy intervention
would be pursued; that
regulations to address
poaching and the need for
zoning; that both levels of
government be involved in
Iicensing millers, that
sugar importation be

restricted to COMESA

agreement; that arbitration
tribunal be re-established.

a

a

02lo7l20
18

Multt-
Sectoral
Technical
Committe
e on Sugar
at AFA
Headquart
ers

. Ministry of
Agriculture,
Livestock, and
Fisheries

. Council of Governors

. Privatization
Commission

. Miller
representatives

. Farmers'
representatives

Discussed the sharing of
responsibilities between
the National Government
and County governments
Agreed on the mutual roles
that tl:e two levels of
government would handle

a

a
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NbilHcArIoN oF REG ULAToRYdM PAcr AssEssMENr

ON THE DRAFT REGUI.ATIONS TORTHE SUGAR INI'U TRY

THE CROPS ACT

ilo t6 of 2otr

IHE GROPS (SUCARI (GENEnALI REGULATpNS, 2018 & rHE CBOPS (SUGAnl

0mPoRIs, EXPORTS & BY-PRODUCTSI REGUrAilOltls, 2ol8

BACf, GROUIID & II{IIODU(ilOII
ft" a#-lt rr" rnd food eutoriyili*) b a public institution under dre Minisry of Agdotlture.tivestod. rnd FEh-

;il;'ffi;ri;"-;;;;!516-*'tr;f ;;al.t"'r!,anu'" and Food Aufiority ra zots. lts mandate is b adminiser

fte C.oB,s Act 2013.

Sedion /t]o ol the Crop: Ad empoter fre Gbinet Secrcfary responsible tor agdodturc to make regUlathns to imple'

ment fie legislatirrc p',*iriom in onsrltation wi6r the Auhorfi and the County Govemmeots

POUff STAIEMEitf
It b dre Govemmenfs commitnent to rccelente the grwih and doelopmml of rgdorltute h g€fleral, mhance- pro'

Jiavity and inomes of fasmers anJ*r" ,J poputiti_on, impurc.invesrnot dimate rnd cffrciency of rgdbusines

rnd derrclop agriolgnl ,opr 
"r.,eort 

oopr'ff,'.i*lU u|gr*t the foreign n$gn'" eamings of the country. The

;;ilJi"i,y-i';;affi tlt *b.ied.rs tiqaed by thetovemment for legislative and policy reforms.

DRAFT REGUIArlOils & BEGU1AIORY IMPA6 SIATEMEITT

ilrfu; d'";d; trartr, *f.--rg."Ji O" caUi*I l*"ury, has in consultation with the Agricultirre & Food

Authoritv and Counv Govemmmts iiJ virious stakeholders ovei a considenble pedod of time prepared Ihe ctops

dE;tiC".;rO iJeulationx zots rnd lhe Gops (Sugar) (lmpo6, Erports & ByProducb) Regul.tions,2018.

Ihe Gbinet Seoetary has rko prepared a rcgulatory.impact-sbtement on tlrc Regulations copies of tre Dnft

Resutau;; a;d'rhe iegutabry tinpia st rcrnJni .af u" but i*a or inspeaed online d !!lll![llrq'&,!r or at

i;;il;d;.:i;; ;;."yi" *6in"[ m11' oil"p"a"a og nrn on payrnent i,f coPying draryes at the Ap1 Head oftte
G nr"irl"i,r.tt a Ria4 off Ngong Roa4 Nairobi, duringvrorking houts'

INUITAIIO?I OF COMMENN'
The C-atrinet Sesetarv drerefore iruites written commenB for Comideration from tre general public and sugar indusEy

*akeholders on $re braft Regulations lhe comments should be addressed to:

Ifi e tntar&o Diredorc.ereral
Agricutture & Sood Authotlty

Iea tloai, Naivasta Bod offNgong toad
P.O. Bor 11962-110100

E<nail@

so rs to rea€h on or befon lhe erglry of louteen (14) dqls from the dato of publicaton of lftls notite'

DaEd at Nairobi this 7r dafof August 20ta

TIWANGI f,IUNTUNL EGH
GIEINET SECNETARV

iIII{EINtr OF IGNICU1rUTE IIVESTOC|C

ESBERIES AIID INRIGAIION
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CORRTGENDA

IN Gazette Noticc No. 506 of Z)18, anand tbc expression printed
as 'Toyota Tor4nace" to read "KB\ B30R Toyou Torvnace" where it
appcan.

IN Gazettc Notice No. l2l I I of 2017, Cause No. 23 "8" of ?,ol7 '
anend lhe deccascd's name printed as "Isaiah Mutai Andrew" to read
"Isaiah Mutua Andrcu/'.

IN Gazenc Notico No. 1025 of20l?, Cause No. 72 of20l6,aqend.
lhc dccerscd'r nFmc printed as "Francis Mulru Ngacba alias Hudson
Muiru Ngacha- to read'Francis Muiri Ngacha atias Hudson Muiri
Ngacha".

GAzErrENoncENo. 556

. TI{EUMVERSMESACT

(No.42of?Orz)

PRESBYTERIAN I,JNTVERSITY OF EAST AFRIICA

REVOCATION OF l.ailEt OPINTERTM AUTHORITY

IN HGRCISE of the powcrs confcucd by scction l7 of the

Univcrsities Act. 2012, ttre Cabinet Sccrctory for Education revokes

lhe Lc[er of Interim Authority of hesbyterian Univcrsity of East

Aftica, with cffcct from Orc 23nrl January,2018.

Datcd the 22nd lanuary,2018.
FREDMATIANG'I'

Cab ine I S ec re tary Jor Mucatto tr.

GAzsrrENcrflcENo.55?

THECROPS ACT

(No.16 ol20l3)

DRAFT SUGAR (GENERAL) REGTJI.ATIONS' 2018

IIEQT,'EST FOR COMMENTS ON THE DRAFT REGI.'LATONY IMTACT

ASSEST'GNT REPORT AND ON II|E DRAFT SUOAR (GENNAL)
RECI(,!-ATIONS, 20 18 AND nE CROPS (sUG R IMPORTS. EJQORTS AND

BY-PRODI CTS) REOUIATIONS, 20 t8

Thc Cabinct Sccretary, MDisEy of Agriculturc, Uvestock and

Fishcrics is in ttre proccss of pmmulgating Sugar (Gcncral)

Rcgulations, 2018 as providcd undcr scction ll{} of thc Crops AcL

Thc Act requires consultation wiih the coun$t Bovornmcnts aod lhc
public/ ottrcr stakeholdcrs to givc thcir cosrmcnts prior to enacEncnl

and implcmcntation of rcgulations

In compliancc wirh thc pmvisiqns of the Crops Act and thc

Ststubry lnstrumcnts Act (No. 23 of 2013), the Milistry announccs to

thc pubtc thc availability of draft Sugar (Gcncral) Regulations, 20 I 8'

thc Crops (Sugar Imports, Exports and By-Producs) and draft
Rcguhtory Impact Statcmcnt

Thc objcctive of thc draft Sugar (Gencral) Regulrtions, 20t8' and

thc Cmps (Sugar tmporrs, Exports md By-Products) is to pmvide for
thc rcgulation, pmurotion and devctopmcnt of thc rugar Industry in

Kcnya.

Thc Rcguhtory Impact Statcmcnt contains detdlcd information on

the Sugar (Gcacral) Rogulations' 2018, and thc Crops (Sugarlmports,
Bxports and By-Products).

The draft Rcgutabry larpoct Statcment will also bc subjrxtcd to

indepcndcnt cf,pcrt rBvicq/ ss to its adequacy.

Thc Constitution. Crops.'Agt rtrd lhc Statutory lrstrunroot6 Act
providc lhat thc.public participatcs in thc decision rnakingaoccss
ihrough arbmission of commcnis to lhc Minlstry. It is in hls spirit thrt
we roqucst 6c public b participatc by rubmiuing tlrcir commcnts lo '
thc tvtioistry through thc Prcvided tddrcss. Thc Miaisry thercafter'

will draft the froal dccision on tho drah, Sugar (Gencrul) Rcgulatione

20t8, lDd tbo Gops (Suger tmports, Exports and By-hoducts) 2018

bascd on rdcquacy, aocioonomic conEldcrations and comrrrenB

reccivcd from thc Public.

Aftcr aU considcrations and following approval of Parliament' the

rUirrit'ry ,iUtrip"Llish the draft Sugar (General).Regulations 2018' and

il46;iili.t Imporr. Exponiand Bv-Producrs) 2018 which shall

apply to all aspects of the Sugar sector'

All intercsted persons should submit written commcnts on thc drtft

Sr"", Guntofl heguletions 2018. and thc Crops (Sugu Imports'

exi;*-;J sv'k;ar.E) 2018 and the draft rcgulstory imPact
' *tti"i"iin!'hc prescriued public comments form' to reach he
' undersigned not larcr than February' 9' 20 t8'

The draft Sugar (Gencral) Rcgulations 2018' ttre Cmps (Sugar

frnoots. Exports-ani By-ProducG) 2018 and thc draft rcgulatory

iti".r lrrrcl,"ri "t 
*.tt'tt public commcnts.folm can.be accessed

;ffi;h &c following *"6tit".t www.agricultureauthority'go'kr;

***,'tifiro.go-tt. Thc-draft Sugai (Gcneral) Rcgulations 2018' tbc

Crops (Sugai tmPorls, Exporls-and By-Ploducts) 2018 aod drafr

*g,ituto.y 
-i-pt"tiratemcniare also available on rcqucst at rhe Sugai

Di"ctorats Iocated at Sukari Plaza, Kangemi, Naimbi during normal

working hours.

There shall bc o public forum on Friday Fctr-usry, 9' 2018 b
ait"rtt rtu draft Sugar (General) Rcgutations 2O18, and the Crops

(Sugar lmporrs, Exporrs and By-ProducB) 20lE-and comments

recJt ea l; b-hcld'at the Tom Mboya labour College' I(sumu

sterting at 9.00 a.ttr.

Please send your wriuen commenf to cither:

Tbe kincipal Secrersry, State DcPartmcnt of Agriculturc' Ministry

of eiricuttu.i, Livcsocf and Fishtries, Kitimo Horsc, cethcdrsl

ioaal P.O. Box 30028-{0t0o, Nairobi' E'

mail:psagriculturc@kilimo.go.kc

Thc Director-Gencral, Agriculorc and Pood Authority, Tca Housc'

N"ivagtra Rood off Ngong ioad, P.O. Box 37962-00100, Nairobi' or

by c-mail: info@agriculturcauthority.go'kc

Darcd the ltrh January,2018. 
Wruy BETT,
Cabhct Sccrcuty'

Ministry oJ furiculturc, Llvcstock ond Fbherles'

GAZETTEN(,rtcENo. 558

THEMININC ACT

(No tz of20t6)

APPUCATTON FORA PRGPECTINO LICET.ICE

NOTICE is givcn by virtuc of scctioq 34 of thc Mining Act' that 8n

"ooii..tion 
for i prospccting liccncc, whose dctails and area boundary

i'"'tr"aut" arc as d-cscribed hlre below, has bco madc under section 72

oftlc Act ana fte said application has bccn acccp{cd for consideration'

Address fficoyq-
Aoolicatlon No, Pl,.ot7fin 4

Area
Localtty

,ffneralk) Soueht

' Any objection to the Srant of 0lc prospecting li-cgn9 maf-bc.m-adc

i";ti"g and addrcsscdio thc Cabinct Sccreary, tvfrnistry of Mining'

P.O. Boi 3000H0100, Nairobi, Kcnya to rcach hln within twcnty'

"". [Zfl days &om tlrc date of tlie publication of this uoticc in thc

Kenya Gu,etle.

SCHEDULEOF THE PROPOSED APPUCATION BOT,NDARIES

Thc pmposcd applicatiou's areo is particularly describcd by lhc

following WGS 84 co-ordinalcs.

Order
Lat

Dee.
Lal
l,fin.

il/S Lal
sei.'

Long
Des,

Long
I,frn

Long
,Sec.

ElW

I 0 38 S l5 39 32 l5
2 0 s l5 39 33 E

3 38 s 30 39 33 l5 E

4 0 30 39 35 30

5 0 42 S 30 39 35 30 E

6 42 s 30 39 32 l5 E

7 0 38 S l5 39 32 l5

anlbanl



NO 16 0F 2013

(puRsuANT TO SECTION 8(6) OF THE STATUTORY INSTRUMENTS ACT NO 23 OF

2013)

ANALYSIS OF COMMENTS AND SUBMISSIONS MADE TO THE MINISTRY OF

AGRICULTURE, LIVESTOCK, FISHERIES AND IRRIGATION BY STAKEHOLDERS

IN RELATION TO THE DRAFT CROPS (SUGAR) (GENERAL) REGULATTONS, 2018

L

1 SONY SUGARCANE FARMERS



The amendment has been done.Preliminary Cap. 490

Should be placed right before the

meaning of "co-operative

society"

It is wrongly placed before the

meaning of country government

1.

Clause 2 remains as it is Association of the
growers at the zonal
level is at their discretion
as provided for in the
Constitution of
Kenya,2010

Should be added as a recognized

farmers advocacy institution at

the mill level

Definition -
Regulation 2

"Mill Sugarcane

Union"

2.

This regulations have
provided for an Apex
Milers'body at the
national level and the
Authority will provide

guidelines for its
governance structure.

The Clause remains as previously

amended
Means a national sugarcane

farmer's organization formed bY

respective registered growers

advocacy institution from sugar

milling zones and as maY be

gazette by the Cabinet Secretary

from time to time"

Definition-
Regulation 2

"Sugarcane

Growers Union"

3

Agriculture has been

devolved and regulations
The Clause remains as it is.Paragraph e should be removedFunctions of the

authority and the
4.

2

No Heading of the
Regulation

Proposed Changes By the
Stakeholder

Position of the Ministry Justification
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THE CROPS ACT

NO 16 0F 2013

(PURSUANT TO SECTTON 8(6) OF THE STATUTORY TNSTRUMENTS ACT NO 23 OF

2013)

ANALYSIS OF COMMENTS AND SUBMISSIONS MADE TO THE MINISTRY OF

AGRICULTURE, LIVESTOCK, FISHERIES AND IRRIGATION BY STAKEHOLDERS

rN RELATTON TO THE DRAFT CROPS (SUGAR) (GENERAL) REGULATTONS, 2018

2. KAKAMEGA COUNTY SUGARCANE FARMERS

10
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markets and seruices

for sugarcane growers.

zone for
development

and

procurement

of
sugarcane.

L2

No Heading of
Regulation

Proposed Changes By the
Stakeholder

Position of the
Ministry

Justifieation



THE CROPS ACT

NO 16 0F 2013

(puRsuANT TO SECTTON 8(6) OF THE STATUTORY INSTRUMENTS ACT NO 23 OF

2013)

ANALYSIS OF COMMENTS AND SUBMISSIONS MADE TO THE MINISTRY OF

AGRICULTURE, LIVESTOCK, FISHERIES AND IRRIGATION BY STAKEHOLDERS

rN RELATTON TO THE DRAFT CROPS (SUGAR) (GENERAL) REGULATIONS, 2018

3. BUSIA SUGARCANE FARMERS CAUCUS AND TESO SOUTH SUGARCANE

FARMERS

13
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THE CROPS ACT

NO 16 0F 2013

(PURSUANT TO SECTTON 8(6) OF THE STATUTORY TNSTRUMENTS ACT NO 23 OF

20L3)

ANALYSIS OF COMMENTS AND SUBMISSIONS MADE TO THE MINISTRY OF

AGRICULTURE/ LIVESTOCK, FISHERIES AND IRRIGATION BY STAKEHOLDERS

IN RELATION TO THE DRAFT CROPS (SUGAR) (GENERAL) REGULATTONS, 2018

4. BUNGOMA - TRANS.ZOIA FARMERS
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7, Registration of dealers in

Sugarcane

31. A person who intends to be

a sugarcane haruester,

transporters or primary

distributor of sugarcane
products shall be registered/ by

the relevant county
government.

Regulation 31

Farmers object Regulation 31

as it will constitute additional
bureaucrary to enable them
do their business

The clause remains as it is. Section 6 of the
Crops Act, 2013

Registration is for
purposes of
maintaining a

database and
planning purposes at
the county level.

The clause remains as it is.Farmers object to zoning and

request to continue

transporting their farm
produce freely

Transportation
permits will allow for
an organized way of
accessing sugarcane
in any zone hence
preventing sugarcane
poaching.

B. Sugarcane Transportation
Permit

32. (1) A person shall not
transport or cause to be

transported, sugarcane across

the zone of a registered miller
without a sugarcane

transportation permit granted in

Form C set out in the First

Regulation 32

20
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Stakeholder
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will be provided by
the technical experts
of the ministry, the
authority and the
county government.

a) One representative from the

Ministry for the time being in

charge of Agriculture

b) Two representatives from the

Authority;

c) Two representatives elected

by the Sugarcane Growers Apex

Body;

d) Two representatives elected

Sugarcane Millers Apex Body;

and

e) Three representatives

nominated by the council of
governors representing the

county governments from the

sugarcane growing areas.

It is imperative that
investigation is done
to find out whether

cane was burnt

Clause 3 (d) remains as it isOkay apart from Sub clause d

on payment of delivered

burnt sugarcane to the miller.

in case ofIt is proposed

11 Burnt Sugarcane

(d) a payment for burnt

sugarcane shall be made one

27
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THE CROPS ACT

NO 16 0F 2013

(puRsuANT TO SECTTON 8(6) OF THE STATUTORY TNSTRUMENTS ACT NO 23 OF

2013)

ANALYSIS OF COMMENTS AND SUBMISSIONS MADE TO THE MINISTRY OF

AGRICULTURE, LIVESTOCI(, FISHERIES AND IRRIGATTON BY STAKEHOLDERS

rN RELATTON TO THE DRAFT CROPS (SUGAR) (GENERAL) REGULATTONS, 2018

5. NZOIA ZONE FARMERS PETITION
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THE CROPS ACT

NO 16 0F 2013

(PURSUANT TO SECTION 8(6) OF THE STATUTORY TNSTRUMENTS ACT NO 23 OF

2013)

ANALYSIS OF COMMENTS AND SUBMISSIONS MADE TO THE MINISTRY OF

AGRICULTURE, LIVESTOCK/ FISHERIES AND IRRIGATION BY STAKEHOLDERS

IN RELATTON TO THE DRAFT CROPS (SUGAR) (GENERAL) REGULATTONS, 2018

6, AWENDO, URrRI AND NDHIWA SACCO
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The Clause remains as

it is
"Mill command Zone are supposed to
provide for proper planning of agricultural
activities in identified agro-ecological
zones suitable for cane development.

There are not meant to restrict access to
markets and seruices for sugarcane

9rowers.

The agreements will ensure rights,
remedies and obligations of each pafi
are guaranteed.

1. Not supporting

zoning of sugarcane

2. Restriction to choice

of Market

Regulation 10

Mill Command Zone

1.

Non contracted growers are free to
engage millers of their choice.

The draft remains as it
is.Cane supply

contracts

2 Regulation 15

(1,2,3,4)

Agreements for
dealing in sugar)

27
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THE CROPS ACT

NO 16 0F 2013

(PURSUANT TO SECTTON 8(6) OF THE STATUTORY TNSTRUMENTS ACT NO 23 OF

2013)

ANALYSIS OF COMMENTS AND SUBMISSIONS MADE TO THE MINISTRY OF

AGRICULTURE, LIVESTOCK FISHERIES AND IRRIGATION BY STAKEHOLDERS

rN RELATION TO THE DRAFT CROPS (SUGAR) (GENERAL) REGULATTONS, 2018

7, MUHORONI MULTIPURPOSE COOPERATIVE UNION
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The clause remains

as it is.

Zoning intends to leave out
farmers. This is in

contravention to the
Constitution of Kenya, 20t0

Mill command Zone
are supposed to
provide for proper
planning of
agricultural activities
in identified agro-
ecological zones
suitable for cane

development.

1Mill Command

Zones

10. (1) The

Authority in

consultation

with the
respective

county
govemment

shall assign a

specific
geographical

zone for
development
and
procurement

of sugarcane.

There are not meant
to restrict access to
markets for
sugarcane growers.

The Clause remains

as it is
Opposes zoning2.Non-

authorization
of a new Miller

in another
registered

miller zone

29
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THE CROPS ACT

NO 16 0F 2013

(PURSUANT TO SECTION 8(6) OF THE STATUTORY TNSTRUMENTS ACT NO 23 OF

2013)

ANALYSIS OF COMMENTS AND SUBMISSIONS MADE TO THE MINISTRY OF

AGRICULTURE, LIVESTOCK FISHERIES AND IRRIGATION BY STAKEHOLDERS

rN RELATION TO THE DRAFT CROPS (SUGAR) (GENERAL) REGULATIONS, 2018

8, KENYA NATIONAL FEDERATION OF SUGARCANE FARMERS
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miller for any

assistance;

(c) depends solely

on his own

resources to

develop and supply

sugarcane directly

to any miller under

contracU

The definition remains as

proposed in the draft
regulations

The definition in the draft
regulation is a more

inclusive definition'Sugar Miller'means a person who

owns or operates a Sugarcane mill to
produce Sugar including refined

sugar and other by products

Definition of miller3. "miller" means a
person who owns

or operates a

sugarcane mill to
produce sugar,

including refined

sugar, jaggery and

other by-products;

The proposal by the
federation is restrictive and

leaves out ceftain critical
players

Section 12 of the draft
regulations should be

amended to read
'Sugarcane Growers

Definition of 'Sugar Growers APex

Body'

Should be clarified to caPture that

the Apex Body is constituted bY

"Sugarcane

Growers Apex

Body" has the
meaning assigned

to it in regulation

4

34

No Draft Regulation Proposed Changes By the
Stakeholder
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Ministry

Justification
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consultation which included
the growers

PART III
UCENSING AND

REGISTRATION OF

MILLERS

(1)Registration of
Millers

Proposal to replace Miller with a
'person who intends to'

Paft 3 has been

redrafted and takes care

of this concern

10.

This concern is exhaustively
addressed under Section 10

of the draft regulations

The draft regulations
retain that;

10. (1) The Authority in

consultation with the
respective county
government shall assign

a specific geographical

zone for development

and procurement of
sugarcane.

Proposal to have 8,600 hectares for
every crushing capacity of 1000TCD

11. (10) Mill Command

Zone

1)The Authority in

consultation with

the County

Government
project shall assign

a specific
geographical zone

for development
and procurement of
su9ar

38
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Section 11 of the draft
regulations is amended

to read

11. Registration of
Millers in an Apex body

(1) The Authority shall

register an apex body

made up of all

registered/licensed

millers as an umbrella

association to represent

and advocate millers'
interests.

(2) All millers may upon

licensing join the apex

body of millers to
advocate for their
interest or be members

of an umbrella

11.

In the spirit of faimess, the
ministry shall not dictate
how the millers choose to
associate and interact

All millers shall be members of an

umbrella association known as Kenya

Sugar Manufactures Association for
advocary of their interests

The Cabinet Secretary in consultation

with Sugar Millers shall make rules

for the elections Sugar Millers Apex

Body and recognize and gazette

elected representatives

72, (11) Registration of
Millers in an Apex

body

39
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association for advocary
of their interests.

(3) The Authority may

recommend guidelines

for the governance

structures of the apex
body.

In the spirit of fairness, the
ministry shall not dictate
how the growers choose to
associate and interact

Section 12 of the draft
regulations is amended

to read;

12. Registration of
growers Apex body

(1) The Authority shall

register a growers' apex

body made up of all

registered/licensed out-
growers as an umbrella

association to represent
and advocate for
growers' interests.

All growers shall be members of an

umbrella association known as Kenya

National Federation of Sugarcane

Farmers for advocary of their

interests

The Cabinet Secretary in consultation

with farmers shall make rules for the

elections Sugarcane growers APex

Body and recognize and gazette

elected representatives

13 (12)Registration of
growers Apex body

40
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accountability in place of
'above board'

There are other sugar crops
with varying percentages of
sugar

L2.5o/o Pol is the industryt
standard whereas the draft
regulations has given a

generous tZo/o Pol

The phrase shall be

retained

The percentage shall

remain as 12olo PolProposal to reduce the Percentage
from Polo/o from LZo/o to L0o/o

Remove this Phrase

25. Page 42

(16) in the case of

sugar cane

Second last line

percentage for Pol

is (12%)

Global management
practice allow up to 90 days
credit period.

The phrase shall remain

as it is.
Proposal to reduce the daYs 7 days26 (18)

47

No Draft Regulation Proposed Changes By the
Stakeholder

Position-of the'
Ministry

Justification



The millers shall

pay farmers within

30 days of delivery However for farmers, we
have limited it to a
maximum of 30 days after
which they attract interests
and penalties Clause 27(Z)

Word omitted'shall be liable to pay

interest at Market rates and a penalty

of t.So/o

The proposal has been

adopted and the
schedule amended

27 (19) If the milers

fails to pay the
grower as specified

in the regulations

the miller shall be

liable to a penalty

To conform with Clause 27
(2) of the draft regulations

This has been addressed

in the current draft
regulations

The draft regulations Clause

30(3) adequately addresses
the compensation for
unscheduled harvesting and
delayed payments

The miller should be penalized for
delayed harvests

28.

Delayed Harvests

(NEW)

The proposal has been

adopted, and insefted in

Form E1 (18). The

Clause reads as,

The miller should compensate the

farmer for opportunity lost when

cane is harvested before maturity

(NEW)29

48
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Any question or
dispute as to the
responsibility to
fulfil the terms of
this agreement

shall be resolved in

accordance with
the Laws of Kenya.

57 expensive mechanism and
the ministry does not deem
it prudent to force the
pafties to an expensive
dispute resolution forum.

34

SECOND

SCHEDULE

Formula

Which formula? This one or the other
one. There should be consistency

about which formula to use

The draft regulation has

adopted the formula
under clause 34 (1)

There is only one formula
for consistency purposes.

S.D take action35

52
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THE CROPS ACT

NO 16 0F 2013

(PURSUANT TO SECTION 8(6) OF THE STATUTORY TNSTRUMENTS ACT NO 23 OF

2013)

ANALYSIS OF COMMENTS AND SUBMISSIONS MADE TO THE MINISTRY OF

AGRICULTURE, LIVESTOC& FISHERIES AND IRRIGATION BY STAKEHOLDERS

rN RELATION TO THE DRAFT CROPS (SUGAR) (GENERAL) REGULATIONS, 2018

9. WEST KENYA SUGAR COMPANY LIMITED AND SUKARI INDUSTRIES
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The definition addresses;

1 The distance between the
miller and the grower and

cane wastage.

2. The designation by the
authority is intended to bring
order in the industry.

The definition should

remain as proposed in

the draft regulations

Definition of Farm Gate

"farm-gate" means a site

where sugarcane weighing

and quality testing facilities

have been set uP;

Definition - Regulation 2

"farm-gate" means a site

nearest to a grower

designated as such bY the

Authority where sugarcane

weighing and qualitY testing

facilities have been set uP;

2

The definition is adequate

for the purpose of this
regulations.

The aspects of licensing and

registration are covered

under PART III

The definition remains

as proposed in the draft
regulations"miller" means a Person

who owns and has been

licensed in accordance with

Section 20 of CroPs Act and

these regulations to oPerate

sugarcane mill to Produce

sugar, including refined

sugar, jaggery and other

by-products;

The definition is vague."miller" means a Person

owns or oPerates a

sugarcane mill to Produce

sugar, including refined

sugar, jaggery and other bY-

products;

who2

"Mill command Zone are

supposed to provide for
proper planning of
agricultural activities in

identifi ed agro-ecological

The draft regulation

retains the definition of
'Mill Command Zone'as
it is.

Zones should be deleted3

a specific AeograPhical area

assigned to a miller bY the

Authority in consultation

with the relevant CountY

"Mill command zone" means

55

Position of the
Ministry

JustificationProposed Changes BY

the Stakeholder
Heading of RegulationNo



Government based on

milling capacity and crop
productivity for the purpose

of development and
procurement of the
sugarcane.

zones suitable for cane
development.

There are not meant to
restrict access to markets for
sugarcane growers.

4 Zones Deletion of Zones The definition remains
as in the draft
regulations

Definition of Zones in the
regulation does not
contravene the constitution

Registration and Licensing

of dealers and Millers

The heading in PART III
remains as in the draft
regulations

5 Review Heading

"Registration of Dealers and

licensing Millers"

A registered miller is deemed
to be a dealer.

The proposed changes to the
heading will imply that even
dealers who are not
processors or manufacturers
will be required to be

licensed which is against
Section 16 of the Crops Act,
2013.

The proposals have
been incorporated

under Clause 7

To reintroduce the
procedures on

registration of sugar

6 Clause 7

56
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of millers to advocate for
their interest or be members
of an umbrella association
for advocary of their
interests.

The Clause shall remain

as it is
Transportation permits will
allow for an organized way
of accessing sugarcane in

any zone hence preventing

sugarcane poaching.

Delete18 Regulation 32

Zones

51

Position of the
Ministry

Proposed Changes By
the Stakeholder

JustificationNo' Heading'of Regulation
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Inclusion of sanctions and

incentives where appropriate
cultural and socio-

economic needs of
its local

community, in

particular, the

miller shall

positively

influence-

(a) population
dynamics;

(b) Kenya's
economy;

(c) agriculture
sector
institutions;

(d) infrastructur
6.

(e) communicati
on;

(0 education;
(9) health; and
(h)the status of

food and
cash

73
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15. Regulation 34(1)

Sugarcane Pricing

Committee

Current formula should be

deferred until a conclusive

agreement is concluded with
sugar stakeholders based on the

Sucrose based payment poliry.

Provide a definition of extraneous I

matter I

This has been done. The draft
regulations has only one
formula.

Extraneous matter has been

defined in the regulations and

the limits set

Provide a criteria to determine a
transpoft tariff

The draft regulations remains as

it is.

L7, Reg. 34
(10)Sugarcane

Pricing Committee

The committee

shall be responsible

for determining a

transport tariff or

sugarcane

The Sugarcane Pricing

Committee will come up
with a criteria while
determining the
transport tariff per

Clause 34 (10)

The proposal has

incorporated and

regulations amended.

been

draft
Replacing the proposed 7 days in

the regulation 35 (b) seven days

with two days

18. Regulation 35

Burnt Sugarcane

74
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(b)mill
extraction of
94o/o;

(c) preparation
index of
90o/o;

(d)boiling
house
recovery of
88o/ol

(e)factory time
efficiency of
92o/o;

(f) overall time
efficiency of
80 o/o; and

(g)overall time
utilization of
75o/o.

Storing sugarcane in

the yard for more than
12 hours affects the K
(Expected Mill

Extraction) and R
(Expected boiling house
recovery) parameters

Clause 21 remains as it is.We propose removal of this

proposal in the agreement since

it only applies to millers and not

growers

Form E1, Clause 21

21.The miller shall

off-load sugarcane

quickly and

efficiently by

applying the
principle of first in

first out (FIFO) and

30.

84

No Heading of
Regulation

Proposed Changes By the
Stakeholder

Position of the Ministry Justification



and consequently the
cane price to farmers.

no sugarcane shall

be stored in the
yard for more than

12 hours from mill-

time, provided that
during the handling

of sugarcane in the
yard vehicles shall

not be used in such

a manner as to
desfoy sugarcane.

All charges will be

agreed at the time of
signing the contract.

Clause 25 remains as it is.Propose addition of, "which

charges may be reviewed from

time to time by the mille/'

31 Form E1, Clause 25

25, The miller

shall list charges

for all goods and

seruices to be

provided in the

agreement as

shown hereafter to
allow the grower to
make a choice and

such chargeable
goods and seruices

shall include,

85

Proposed Changes By the
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Crops Arbitration
Tribunal.

The provision of
including livestock is for
the purpose of giving

oxen-driven carts power

to be used for
transportation of cane

like in other countries.

Clause 28 remains as it is.Propose removal of the word

"Livestock"
Form El, Clause 28

28. The grower

shall at all times

allow the miller to

enter upon his land

together with anY

vehicles, machinery

or livestock which

the miller maY

require to insPect

33

87

Proposed Chan_oes By the
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I Position of the Ministry-Heading of
Regulation

JustificatlonNo
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replace with "The miller or
authorized Authority"

and in the
recommended 

I

amounts, all 
i

fertilizers and other 
Imaterial 
I

recommended by 
I

the Miller or Out- '

grower institution

or the body

responsible for
research or County

Government

extension seruices;

Clause 30 remains as it is Inter cropping provides

diversification,
additional income and
food security to the
farmer including

environmental
conseryation.

Removal of the words, 'Tnter-

cropping"
Form El, Clause 30

(g) except for
seed cane

production,

planting the
sugarcane inter-

row, one row only

of common beans,

soybeans,
potatoes,

tomatoes, onions,

35.

89
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termination clause in

any event.

The table under Firm E1

remains as it is.

The miller will be at
liberty to quote or not
and add other relevant
seruices as applicable.

Proposal that this be amended in

line with individual miller seruices
38 CHARGES BY THE

MILLERS fiable)
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a

Performance Standards

Addressed under
clause 15 of Form E1

Regulation 19 sets
out a licensing

criteria

New Formula The formula remains as it is7 Pricing Formula The price is
determined in

consultation with all
the stakeholders
including Millers.

All formula were
taken into
consideration while
arriving at the
current one.

Sugarcane Development

Levy

Not provided in the
draft regulations

8
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i

Mill Command Zone

advantageous to farmers
is

The Clause remains as

it is
1

l

Mill command Zone are
supposed to provide for proper
planning of agricultural activities
in identified agro-ecological
zones suitable for cane
development.

There are not meant to restrict
access to markets and seruices.
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