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AGENDA

l. Preliminaries

2. Confirmation of Minutes

3. Consideration and Adoption of the report on the Comprehensive Economic Partnership

Agreement (CEPA) between Kenya, and the United fuab Emirates

4. Any Other Business

5. Adjournment

MIN. NO. NA/TF.ADE/9O25/O95. PRELIMINARIES

The meeting was called to order at ll.3o am. with a word of'prayer from the Chairperson and selfl

introductions by the Committee Members. The Chairperson thereafter briefbd the Committee Members on

the Sitting agenda, which was adopted by Hon. Joshua Mbithi Mutua Mwalyo, MP and seconded by Hon.

Githinji Robert Gichimu, MP

MIN. NO. NA/TTIADE/2O25/O96: CONFIRMATION OF MINUTES

The agenda was postponed to another sitting of the committee

MIN. NO. NA/TRADE /9,O9,5/OgI: CONSIDERATION AND ADOPTION OF THE

REPORT ON THE CEPA BETWEEN KENYA, AND THE

UNITED ARAB EMIRATES

COMMITTEE OBSERVATIONS

The Committee, having considered the Comprehensive Economic Partnership Agreement between Kenya,

of'the one part, and the United Arab Flmirates, of'the other part (the CEPA), and submissions from

stakeholders, makes the following observations-

THAT the main objective of the CEPA is to enhance trade, investment, and economic cooperation

between Kenya and the United Arab Emirates. It aims to create a liberalised market for trade in

goods and promote each Party's trade in goods through progressive elimination of tariflb, enhanced

efiiciency of customs procedures, enhanced cooperation in technical barriers to trade and Sanitary

and Phytosanitary measures and development of value chains;

THAT the agreement excludes market access (tariffliberalization) as both Parties agreed to

negotiate this with all the EAC Partner States when ready under the Rendezvous Clause in Article

ll
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g.19. The rationale is that the Republic of Kenya is a member of the EAC Customs Union Protocol,

which establishes a Common External Tariffto be applied on goods imported into the EAC region

from other foreign countries;

THAT Kenya and the UAE are required to set up a joint committee to steer the implementation of

the CEPA alongside other subcommittees to be set up. The committee shall meet within one year

of the coming into force of this Agreement. Thereafter, it shall meet every two years unless the

Parties agree otherwise;

THAT in terms of policy and legislative consideration, the Government o{'Kenya has anchored the

CEPA, along with all other trade agreements, in the National Trade Policy and the Integrated

National Exports Development and Promotion Strategy but the CEPA requires ratification by the

National Assembly in accordance with the Treaty Making and Ratification Act of 2012, revised in

2018;

THAT the UAE is a key trading partner for Kenya, ranking as the country's sixth-largest export

market for tea, meat, fruits, vegetables, and flowers, among others, and second-largest import

source, with key imports fi'om the UAE being petroleum oils, oils obtained from bituminous

minerals and polymers of propylene in primary fbrms, telephone sets, telephone sets, and cement

clinker;

THAT over the past nine years, trade between the two nations has grown by 169.2'1,%, reaching

Ksh. ssS.oS billion in 2022, of which in "2o"2"2 and 2093, Kenya's exports to UAE amounted to USD

373.6 million and USD +ot.S million while imports from the UAE were valued at USD 3.a5 billion

and USD s.sS billion during the same period;

THAT the Agreement will benefit Kenya in that -

a) It will expand exports lbr Kenyan products given that the UAE is part of the Gulf

Cooperation Council (GCC), which allows it preferential trade access to several

Middle Eastern countries, and therefore, this agreement oflbrs Kenya an opportunity

to expand its trade footprint in the Middle Eastern Markets;

b) It provides a framework for cooperation in trade, investment;

c) Trade facilitation measures will improve customs procedures, making it easier for

Kenyan businesses to trade with the UAE;

d) It is also expected to attract increased foreign investment in sectors such as ICT,

healthcare, and agriculture while fostering technical cooperation and budget support

from the UAE;

vl.
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THAT the possible negative ellects include, among others, the increased competition over time for

local industries from UAE products;

THAT the following measures are proposed to mitigate any negative eflects arising fi'om the

CEPA-

(a) Trade Remedies Provisions- these provide for safleguards, Countervailing Measures and

Anti-dumping and thus salbguard against unfhir trade practices which lead to market

distortion;

(b) Amendment Clause - provides flexibility to the Parties to seek fbr amendments on any

provisions when the need arises;

(c) Mandatory S-Year Review Clause - provides lbr a comprehensive mandatory review of the

entire agreement every 5 years;

(d) Exit clause - provides fbr flexibility to the Parties to exit upon giving a one-year written

notice;

THAT, upon undertaking public participation, the Committee received numerous submissions

Iiom key stakeholders including the Ministry of Investments, Trade and Industry, Ministry of

Foreign Aflairs, Tea Board of'Kenya, the Institute of Economic Aflairs Kenya (IEA Kenya), the

Kenya Revenue Authority, the Oflice of the Attorney General, ECONEWS AFRICA, the Micro

and Small Enterprises Authority, Council of Governors, the Kenya Institute of Public Policy

Research and Analysis, the Kenya Accreditation Service, the National Treasury and Economic

Planning and the Kenya Private Sector Alliance;

THAT stakeholders in lull support of'the Agreement took special note of the provisions in the

Agreement, which consider Kenya's development needs. For instance, the Ministry of'Investments,

Trade and Industry observed that the CEPA provides the country with a unique opportunity for

reciprocal bilateral trade in goods, services and development cooperation arrangements with <lne ol'

the emerging global economic powerhouses. On the same vein, the IEA-Kenya observed that the

UAE is an important hub fbr intermediate goods and, by extension, a burgeoning manulacturing

hub, a free trade agreement with the country can oflbr Kenyan entrepreneurs an opportunity to

integrate themselves into global value and supply chains. Other supporters were the National

Treasury, the Office of the Attorney ()eneral and the Kenya Revenue Authority who supported

ratification of the Kenya-UAE CEPA as it aligns with Kenya's Bottom-Up Economic

Transfbrmation Agenda (BETA) by unlocking new markets for priority value chains, attracting

foreign direct investment, and promoting technology transfbr to support livelihoods across the

countt'y;
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THAT the Ministry of Foreign Affairs observed the great benefits that the Agreement offers such

as expanding opportunities for services trade, since the agreement has created a common approach

to services trade rules between the two countries as well as expanded technical cooperation and

budget support among more benefits.

THAT the Tea Board of Kenya supported the CEPA as it will benefit the tea industry through

expanding tea exports to the UAE and Middle East although it observed that local tea industries

will, over time, face more competition from LIAE zero-rated products especially since UAE is a

global tea re-exporter meaning likelihood of camouflage of brand visibility fbr Kenyan tea;

THAT KIPPRA supported the ratification of the CEPA but raised concern on some issues,

including the need to amend the review clause to allow for reviews on a need basis as opposed to

every five years only offering flexibility for any emerging issues. It also observed that the Ministry

provides supplementary submissions on EAC coordination plan for market access, environmental

and gender safeguarcls, sector-specific investment and export readiness strategies, Micro, Small

and Medium Enterprises (MSME) support mechanisms and capacity building and also mandate

regular reporting on the progress and impact of'the CEPA;

THAT MSEA commended the inclusion o{- Chapter te in the Kenya-UAE CEPA, which

comprehensively addresses the promotion and support of SMEs as a driver of economic growth.

The Agreement aligns with the objectives to fbster cooperation, enhance trade opportunities, and

support women and youth-owned enterprises. However, to maximize benefits for Kenyan SMESs,

particularly micro-enterprises, MSEA proposed the establishment of a Bilateral SME Development

Fund, detail capacity building programs, securing of interim market access pending EAC

negotiations, addressing microenterprises explicitly and mitigation of competition risks;

THAT KtrPSA made proposals concerning amendments on Article 3.3.1 in verification visits so as

to provide for a 9O-day refund of duties that may be paid in excess of the preferential duty on the

grounds that introducing a definitive timeline enhances predictability within the business

environment and supports more eflective cash flow management. It also promotes transparency

and fosters investor confidence by reducing uncertainty in trade operations. Another proposal was

to include the comprehensive composition of the subcommittees contemplated under Article 4'.17,

Articlel,[.13, Article 6.11, Article i.4.2 and Article 8.3 as it was of the view that a detailed

sr.rbcommittee's composition, scope, and functions is essential for the eflbctive implementation of'

the agreement. Finally, KEPSA did propose that Article 7.1 be reworded to incorporate the EAC

Committee on Trade Remedies which ultimately ensures alignment with Kenya's obligations under

the trAC Customs Union and reflects Kenya's dual commitment to both national and regional trade

remedy frameworks, fostering consistency, legal clarity, and comprehensive application of trade
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remedies. In this regard the committee observed that once rati{ied, the proposed amendments may

be considered during the review of the Agreement;

THAT the Council of Governors observed that while international trade agreements are

negotiated at the national level, their successfll implementation requires active involvement and

cooperation ol'county governments since trade development and regulation is a devolved lunction

under section 7 part z of the Fourth Schedule to the Constitution. It, therefbre, drew awareness to

the need for a coordinated implementation plan and approach for execution incorporating the

national and county governments and the private sector. The COG ffave several proposed

amendments, such as inclusion of County Governments in the Joint committee, standing

committee, ad hoc subcommittees, and any working groups established in the Agreement. The

committee observed that once ratified, some of the proposed amendments may be considered

during the review of the Agreement;

THAT Econews Alrica, Pharmaceutical Society of Kenya and the Kenya Pharmaceutical

Distributers Association observed that the CEPA should not be ratified as it undermines access to

aflordable medicines in Kenya or to ratify the treaty with reservations on TRIPS+ provisions.

These stakeholders observed that the intellectual property chapter of'the Agreement contains

TRIPS+ provisions which go substantively beyond the TRIPS (Trade Related Aspects of

Intellectual property) obligations. For instance, the linkage provisions and market exclusivity for

five years from the latest possible date lbr both the information and the fact of the marketing

approval. This means that even if there is no patent on medicine, generic versions still cannot be

approved by the Pharmacy and Poisons Board as salb and eflective and reach Kenyan patients lbr

five (5) years. This therefbre undermines the constitutional aspiration of achieving progressive

realisation of the right to the health as the provisions hamper the ability to access generic

medicines, especially at a time when there is need to provide timely access to aflbrdable medicine to

Kenyans. It is observed that developing countries olten oppose TRIPS+ rules because they can

potentially increase the cost of medicines, limit access to knowledge and technology, and hurt

innovation and small producers; and



xtx The Committee observed that there are safeguard mechanisms provided for in the Agreement

where either Kenya or the UAE seeks variation. The amendment clause provides flexibility to the

parties to seek amendments on any provisions when the need arises while the mandatory five-year

review clause provides for a mandatory comprehensive review of the entire agreement every five

years.

FINDINGS

Upon analysis of the submissions and documents tabled, the Committee finds that the Comprehensive

Economic Partnership Agreement between the Republic of Kenya, of the one part, and the United Arab

Emirates, of the other part has a real risk of financial, legal and reputational damage for the country.

Firstly, Kenya has not implemented TRIPS* measures in its current laws, therefore, agreeing to them

would require amendments to legislation. Secondly, even though Article 13.6 refers to the Doha

Declaration on Public Health, it does not override these protections or offer clear and tangible

interventions for Kenya to ignore them during a health emergency. Third, Kenya would be committing

to stricter intellectual property protection than that required by WTO law, binding it in an international

treaty. In view of the foregoing, the TRIPS plus provisions might consequently hurt public access to

affordable medicine undermining Article +s(t)(a) of the Constitution which guarantees the right to the

highest attainable standard of healthcare

COMMITTEE RECOMMENDATION

The Committee recommends

THAT, according to Section s of the Treaty Making and Ratification Act, the House APPROVES the

Ratification of the Comprehensive Economic Partnership Agreement between the Republic of Kenya, of

the one part, and the United Arab Emirates, of the other part WITH RESERVATIONS on Article

13233 on the Protection of Undisclosed Test or other Data for Pharmaceutical Products pursuant

to Section a(+)of the Treaty Making and Ratification Act, Cap. 4D and Standing Order tzoA(+)(c)(ii) of

the National Assembly Standing Orders.

Justification

The Comprehensive Economic Partnership Agreement between the Republic of Kenya, of,the one part,

and the United Arab Emirates, of the other part, is expected to drive growth and expansion of exports

and thus enhance investment and economic cooperation between Kenya and the United Arab Emirates.
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KENYA AND THE UNITED ARAB EMIRATES
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1.0 Objectives of the Memorandum

The objective of this Memorandum is to submit our views to the National Assembly
on the Comprehensive Economic Partnership Agreement between Kenya and the
European Union (Kenya -UAE CEPA).

2.0 Background

2.1 Kenya and United Arab Emirates (UAE) in July, 2022 expressed intention to
negotiate a Comprehensive Economic Partnership Agreement, a long-term
trading framework to deepen trade, economic cooperation, investment and
trade in services between the two parties.

2.2 The full title of the Agreement is "The Comprehensive Economic partnership
Agreement between the Republic of Kenya, of the one part, and the United
Arab Emirates, of the other part"

2.3 The consultations reviewed the state of Kenya - UAE trade and economic
cooperation and undertook to explore the possibility of deepening the
cooperation within the limitations imposed on both countries by their
respective memberships to Regional Trade blocs i.e. East African Community
(EAC) and Gulf Cooperation Council (6CC) Countries.

2.4 The Kenya - UAE CEPA is anchored on Article 5(e) of the Agreement of Joint
Economic and Technical Cooperation of ln March 2022, ind provides the
country with a unique opportunity to enter into a reciprocal bilateral trade
and development negotiations with one of the global economic powerhouses.
The United Arab Emirates is Kenya's 6th largest export market and 3.d overall
trading partner.

3.O Objectives of the Agreement

3.1 The main objective of the Agreement is to eliminate trade barriers, simplify
customs procedures, promote industrialisation, and strengthen regional value
chains.

3.2 Kenya could gain strategic access to most Middle East countries as the UAE is a
member of the Gulf Cooperation Council (CCC) countries and has strong
economic ties with its partners Saudi Arabia, Kuwait, Bahrain and Oman and
they share a common market and custom union.

3.3 The Agreement encourages industrialization and the development of regional
value chains, which could lead to job creation and economic growth.

The Agreement is expected to attract more foreign investment from the UAE,
potentially boosting sectors like energy. water, agriculture, health, ports,
airports, logistics, human resource development, and lCT.

2 ;
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4.0Trade Relations between Kenya and UAE

4."t Trade trends between the two parties indicate that two-way trade grew by
169.24 percent over nine years from Ksh. 142.5 billion in 2013 to Ksh. 383.68
billion in 2022. Kenya's exports to UAE amounted to USD 373.6 million and

USD 401.5 million in 2022 and 2023 respectively, while imports from the
UAE were valued at USD 3.45 billion and USD 2.95 billion during the same

period.

4.2 Kenya's main exports to the UAE were mainly tea, the meat of sheep or goats,

fruits, vegetables. and cut flowers while imports from UAE were mainly
petroleum oils and oils obtained from bituminous minerals and polymers of
propylene in primary forms, telephone sets, and cement clinker. Currently,
Kenya trades with UAE on the WTO Most Favored Nation (MFN) basis.

5.0Justification for the CEPA

5.1 The total trade between Kenya and UAE over the decade has shown a

positive trajectory. However, the balance of trade was in favour of the UAE

by USD 3.08 billion and USD 2.73 billion in 2022 and 2023 respectively.

5.2 The UAE applies the 6ulf Cooperation Council (6CC) Common External
Tariff rate of between 0olo and 5o/o on Kenyan goods, with limited exceptions

on tobacco and alcoholic beverages. On the other hand, Kenya applies the
EAC CET tariff of between 0olo and 35o/o on goods from the UAE. This will
subsist until the UAE negotiates tariff schedules with all the EAC Partner States

collectively.

5.0 Benefits of the Agreement to the Kenyan people

6.1 Expanding exports for Kenyan products to the UAE and Middle East

particularly meat and meat products, horticulture (including fruits, vegetables
and flowers), tea, coffee and other products. The Agreement has refined
measures to facilitate trade through a common understanding of customs

procedures and trade facilitation measures, and also sanitary and
phytosanitary measures.

6.2 Expanding opportunities for services trade, since the Agreement has created a

common approach to services trade rules between the two countries.

6.3 lncreased investment in Kenya particularly in sectors such as lCT, healthcare,

agriculture and several other areas.

6.4 Expanding technical cooperation and budget support.

3
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7.0 Observations by the National Treasury

7.1 Trade in Goods

ln Chapter 2 on Trade in Goods, the main objectives of CEPA is to promote each
Party's trade through:

(i) Progressive elimination of tariffs;
(ii) Elimination of non-tariff barriers;
(iii) Enhanced efficiency of customs procedures, trade facilitation and transit;
(iv) Enhanced cooperation in the areas of technical barriers to trade and sanitary

and phyto-sanitary measurer;
(v) Development and promotion of value chains;
(vi) Enhanced socio-economic development, diversification and industrialization

in the Parties; and
(vii) Promotion of regional integration.

It is noted that progressive elimination of tariffs is the first objective under the trade in
goods chapter. However, the Parties excluded negotiations on market access (tariff
liberalization) from the Agreement and deferred it to be negotiated at a later stage
between the UAE and the East African Community Partner Siates as provided under
Article 2.19: Rendez-vous Clause which states that the Parties agree to enter into
negotiations on market access for goods to eliminate or reduce iustoms duties on
originating goods of the Parties within the institutional structures of the EAC.

This was aimed at ensuring that the Kenya-UAE CEPA was in conformity with the EAC
Customs Union Protocol.

We wish to note that in 2023, the EAC Sectoral Council on Trade, lndustry, Finance
and lnvestment adopted a policy to guide negotiations of free trade agreements with
third parties. This was informed by the many requests to negotiate trade agreements
that individual Partner States as wetl as the Community itself was receiving fiom third
parties. Further in May 2024, the SCT|Fl prioritized third party countries to engage in
trade agreements as follows: United Kingdom, United Arab Emirates, Singapoie-and
Pakistan. So far, the EAC has exchanged preliminary communication with these
countries but formal negotiations are yet to commence.

It is expected that tariff liberalization matters will be negotiated once the negotiations
between the EAC and the UAE formally begin.

7.2Kenya- UAE Bilateral lnvestment Agreement

Chapter 8 of the CEPA notes the existence of and reaffirm the Agreement Between the
Government of the Republic of Kenya and the Government of the United Arab
Emirates on Promotion and Protection of tnvestments (BlT), signed at Abu Dhabi on
23rrd November 2014. It is noteworthy that the Parties ugr"eJ to revise the existing
Kenya UAE BIT with a view to making it more comprehensive in coverage.

4



a

ln our view, this is a positive move as we have already embarked on the process of
doing away with old generation BITs and reviewing the existing ones in order to
ensure that they respond to the country's social economic needs as well as to conform
to the changing global environment on international investment agreements.

So far Kenya has terminated BlTs with the Netherlands and ltaly. The former has

already indicated willingness to renegotiate. ln addition, we are currently in the
process of preparing a request to the Cabinet seeking approval to terminate BITS

between the Republic of Kenya and; the Federal Republic of 6ermany; the Republic
of France; the Swiss Confederation and the United Kingdom. Termination of old and

renegotiation of new BlTi is a trending practice amongst developing countries as a
way of eliminating old generation BlTi whose main focus was to promote and protect
the interests of foreign investors while suppressing the host country's sgcio-economic
needs.

7.3 Relation to Other Agreements

Article 1.5 on Relations to other Agreements states that the parties affirm their existing
rights and obligations with respect to each other under the WTO Agreement and

other agreements to which such Party are such to. Further, in any event of any

inconsistency between this Agreement and other agreements to which the Parties may
be party to, either jointly or otherwise, the Parties shall immediately consult with each

other with a view to finding a mutually satisfactory solution. This provision will
ensure that CEPA does not conflict with existing commitments in other agreements.

8.0 Measures to mitigate any negative effects arising from the Agreement

B.l Trade Remedies Provisions: Safeguards, Countervailing Measures and Anti-
dumping - provides for trade remedies to safeguard against unfair trade
practices which leads to market distortion.

8.2 An amendment clause provides flexibility to the Parties to seek for
amendments on any provisions when need arises.

8.3 The mandatory 5-Year Review Clause - provides for a comprehensive
mandatory review of the entire agreement every 5 years.

8.4 Exit clause - provides for flexibility to the Parties to exit upon giving one year
written notice.

9.O Financial lmplications

9.1 There will be no financial losses resulting from tariff liberalization given the
Agreement excludes market access, which Parties have agreed to negotiate
with all EAC Partner States.

9.2 The Ministry of lnvestments, Trade and lndustry is responsible for the CEPA

and is required to provide the resources for the implementation of the

Agreement within their Annual Budgets.

5



l0.O Conclusion

10.1 The National_Treasury supports the Kenya UAE CEPA as it aligns with Kenya's
Bottom-Up Economic Transformation Agenda (BETA) by unlocking new
markets for priority value chains. attracting foreign direci investment, and
promoting technology transfer to support livelihoodr across the country.

10'2 The Kenya-UAE CEPA is aligned to the Kenya's commitment to EAC and will
not adversely affect the smooth running of trade in the region as tariff
liberalization will be negotiated by all EACpartner states.

Signed:

SAMSON P WANGUSI, OGW
PRI NCI PAL ADMI N I5TRATIVE sEC RETARY
FoR: PRI Nc I PAL SECRETARY/TH E NATTONAL TREAsu Ry

Date:4th April, 2025
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MINISTRY OF FOREIGN AND DIASPORA AFFAIRS

BRIEF ON THE COMPREHENSIVE ECONOMIC PARTNERSHIP
AG REE M ENT(CE PA)

1.0 INTRODUCTION

Kenya and united Arab Emirates (uAE) in July 2022 expressed

intention to negotiate a comprehensive Economic partnership

Agreement, a long term trading framework to deepen trade,

economic cooperation, investment and trade in services between the

two parties.

The consultations reviewed the state of Kenya - UAE trade and

economic cooperation and undertook to explore the possibility of
deepening the cooperation within the limitations imposed on

both countries by their respective memberships to Regional

Trade blocs i.e. East African community (EAc) and Gulf

Cooperation Council

(GCC) Countries,

The Kenya - UAE CEPA is anchored on Article 5(e) of the
Agreement of Joint Economic and Technical cooperation of 1 't
March 2022, and provides the country with a unique opportunity

L



to enter into a reciprocal bilateral trade and development

negotiations with one of the global economic powerhouses. The

United Arab Emirates is Kenya's 5 th largest export market and 3 'd

overa ll trading pa rtner.

His Excellency President William Ruto and His Highness Sheikh

Mohamed bin Zayed Al Nahyan, President of the United Arab

Emirates, presided over the signing of the Kenya-United Arab

Emirates Comprehensive Economic Partnership Agreement (CEPA),

on the sidelines of the Abu Dhabi Sustainability Week Summit on L4th

January 2025, marking a historic milestone in the economic relations

between the two nations.

The CEPA is the first agreement of its kind signed by the UAE with a

mainland African country, representing a transformative step in

enhancing trade, investment, and economic cooperation. The

agreement strengthens Kenya's position as a gateway to East and

Central Africa and reaffirms the UAE's role as a global logistics and

financial hub connecting the Middle East, Asia, and beyond.

2.0 WHY HAVE KENYA AND THE UAE NEGOTIATED AN

AGREEMENT?

Kenya and the UAE are major partners, with significant trade in goods.

The two countries are major hubs. Kenya is the gateway to East and

Central Africa, while UAE is a major global hub and a gateway for the

Middle East and Asia. Kenya and UAE are also rapidly diversifying their

economies, placing increasing emphasis on trade in value-added

2



products, growing trade in services, innovation in technology, €-

commerce and digital trade and leadership in sustainability.

3.0 ECONOMIC, TRADE AND INVESTMENT AFFAIRS

The total trade between Kenya and UAE over the decade has shown a

positive trajectory . tn 2023, the United Arab Emirates was Kenya's 6th

largest export rnarket, absorbing 5.5% of exports and 2 nd largest

import source accountin gfor L5.7% of the imports.

Trade trends between the two parties indicate that two-way trade

grew by t69.24 percent over nine years from Ksh. 142.5 billion in

2013 to Ksh. 383.68 billion in 2022, Kenya's exports to UAE

amounted to USD 373.6 million and USD 401.5 million in2022and

2023 while imports from the UAE were valued at USD 3.45 billion

and USD 2.95 billion during the same period.

Kenya's main exports to the UAE were mainty tea, the meat of sheep

or goats, fruits, vegetables, and cut flowers while imports from UAE

were mainly petroleum oils and oils obtained from bituminous

minerals and polymers of propylene in primary forms, telephone sets,

and cement clinker,

The UAE is a member of the Gulf Cooperation Council (GCC) countries

and has strong economic ties with its partners Saudi Arabia, Kuwait,

Bahrain, and Oman; they share a common market and a customs

union. Under the Greater Arab Free Trade Area Agreement (GAF TA),

the UAE has free trade access to most Middle East countries to which

Kenya could gain strategic access.

The Kenya - UAE CEPA provides the country with a unique

opportunity to enter into a reciprocal bilateral trade and
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development cooperation arrangements with one of the

emerging global economic powerhouses.

The CEPA goes beyond trade in goods by addressing services,

technological innovation, digital trade, and sustainability. lt opens new

opportunities for Kenyan service providers in sectors such as

education, transport, communications, construction, and engineering

to access the UAE market,

The partnership aligns with Kenya's Bottom-Up Economic

Transformation Agenda (BETA) by unlocking new markets for priority

value chains, attracting foreign direct investment, and promoting

technology transfer to support livelihoods across the country. The

CEPA also reflects a shared commitment to sustainability and green

economic growth. Both countries have agreed to promote clean

technologies and environmentally responsible practices to ensure that

economic progress is achieved sustainably.

4.0 Scope and Coverage of the Agreement

The agreement covers General Provisions, Trade in goods, Rules of

Origin, Customs Administration and Trade Facilitation, Sanitary and

Phytosanitary Measures, Technical Barriers to Trade, Trade

Remedies, lnvestment, Digital Trade, Procurement, lntellectual

Property Rights, Small and Medium Enterprises, Economic

Cooperation, lnvestmenty Dispute Settlement, Exceptions,

Administration of the Agreement, and Final Provisions.

5.0 Obligations in the Kenya - UAE CEPA

a. Policy and legislative considerations

The CEPA, along with all other trade agreements are anchored in the

4



National Trade Policy and the lntegrated National Exports
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Development and Promotion Strategy. Despite this, the Kenya -
UAE CEPA requires ratification by the National Assembly in

accordance with the Treaty Making and Ratification Act of 2012,

revised in 2018. b. Administrative obligations

Kenya and the UAE are required to set up a Joint Committee to steer

the implementation of the CEPA. For Kenya, the chair of the council

shall be the Cabinet Secretary for the time being responsible for

lnternationalTrade.

c. Financial lmplications

There will be no financial tosses resulting from tariff liberalization

given the agreement excludes market access, which the parties have

agreed to negotiate with all the EAC partner states when ready.

d. Ministerial obligation

The CEPA is to be implemented by the Ministry of lnvestments, Trade

and lndustry and any such successor Ministry/Department.

5.0 Benefits of the Agreement to the Kenyan people

a. Expanding exports for Kenyan products to the UAE and Middle East

particularly meat and meat products, horticulture (including fruits,

vegetables and flowers), tea, coffee and other products. The

agreement has refined measures to facititate trade through a

common understanding of customs procedures and trade

facilitation measures, and also sanitary and phytosanitary

measures;

b. Expanding opportunities for services trade, since the agreement

has created a common approach to services trade rules between

the two countries;

c. lncreased investment in Kenya particularly in sectors such as

lCT, healthcare, agriculture and several other areas; and



d. Expanded technical cooperation and budget support.

7.0 Possible negative effects include:

a. The Parties have agreed to negotiate market access (tariff

liberalization) with atl the EAC Partner States when ready.

Removal of import duties from products once undertaken under

this agreement may eventually lead to loss of government

revenue over the agreed liberalization period; and,

b. Local industries are likely to face more competition over

time from UAE zero rated products.

8.0 Measures to mitigate any negative effects arising from the Agreement

a. Trade Remedies Provisions: Safeguards, Countervailing Measures

and Anti-dumping - provides for trade remedies to safeguard against

unfair trade practices which leads to market distortion;

b. Amendment Clause - provides flexibility to the Parties to seek for

amendments on any provisions when need arises;

c. Mandatory S-Year Review clause provides for a comprehensive

mandatory review of the entire agreement every

5 years; and

d. fxit clause provides for flexibility to the Parties to exit upon

giving one year written notice.

Economic Affairs and commercial Diplomacy Directorate

STATE DEPARTMENT FOR FOREIGN AFFAIRS

MARCH 2025
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Dear Sir,

RESCHEDULING OF STRATEGIC MEETING OF THE NATIONAL ASSEMBLY
COMMITTEES FOR TRADE AND HEALTH, AND THE CAUCUS ON BUSINESS
AND THE ECONOMY ON THE COMPREHENSIVE ECONOMIC PARTNERSHTP
AGREEMENT BETWEEN KENYAAND THE UNITED ARAB EMIRATES

Our eartier tetter on 2nd May refers

We have been duty informed that the tegistators may not be avaitabte on
the dates of 29th and 30th of May because of a major shift in the
Partiamentary catendar that requires that they attend to pending Bitts that
have been introduced to Partiament and require their urgent attention.

The purpose of this letter is to propose new dates for the meeting. We
propose to have the meeting from Sth to 6th June ,2025, in Naivasha at the
Lake Naivasha Resort. Check-in time witt be Thursday, Sth May, and
check-out witt be Saturday, 7th May, 2025. ,r 'c-

{ '-'/Y?a ''v 1""-i 4

The purpose of this letter remains the same] to invite 10 Members each
from the Trade and Heatth Committees and the Caucus on Busienss and
the Economy(30 in Totat) for a meeting to discuss the trade agreement and
its impact on key national interest issues that shoutd be of concern. We
have attached our anatysis of the agreement.

The Contact person for this meeting is Mr. Edgar Odari, the Executive
Director, Econews Africa, whose contact is +254 722 502 055 and
e. odari@econews-africa.org

Yours Faithfully,
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Subrnission to the I(enyan Nettiotr;rl l{ssernbly on Sotne of the
inrplications fot" I(enya of the I{enya-UAE CEPA

Thank you for the opportunity to submit a memorandum on the Kenya-United Arab Emirates

(UAE) Comprehensive Economic Partnership Agreement (CEPA)r before the Kenyan

National Assembly decides whether to ratifu it.

Background on Impact of the CEPA to the Health Sector

Kenya already struggles with a heavy disease burden. The country already has problems

accessing affordable medicines. By way of summary:

. grc, According to2023 dataa, over 1.4 million people live with HIV in Kenya. The

country has about 18,000 annual HIV/AIDS related deaths (18,473 in2022) and has about

1.2 million people on antiretroviral therapy accounting for about 86% of people living with

HIV.
. TUBERCULOSIS: According to 2022 datab, Tuberculosis (TB) in Kenya is estimated at

about 133,000 for all forms of TB cases annually. ln2022,the country reported 90,841 TB

cases accounting for about 68% case detection. Drug-resistant TB cases are about 1,200

annually. The TB-HIV co-infection rate stands at20Yo with that percentage of TB patients

also being HlV-positive. The TB deaths in2022 were about 12,000.

. WEB: According to the Kenya National Cancer Registryc, the country has an

estimated 42,OOO new cancer cases every year. Annual deaths are 27,000. The leading

cancers: include women: Breast (16%), Cervical (13%), Esophageal (7%)Men: Prostate

(13%), Oesophageal (12%), Colorectal (6%). The five-year prevalence (people living with

cancer) is about 100,000+.

The treatment for these diseases is not cheap. In the case of cancer, for example, the cost of
Generic Chemotherapy Drugs+ (e.g., Doxorubicin, Cyclophosphamide, Paclitaxel) is estimated

at KES 5,000 - 30,000 per dose* (depending on the drug and dosage). In the case of
Branded/Targeted Therapy Drugs such as Herceptin /Trastuzumab, Keytruda/Pembrolizumab,
the cost is estimated at between KES 100,000 - 500,000 per dose (some can exceed KES I

million for immunotherapy). For hormonaltherapy* (e.g., Tamoxifen, Letrozole): the cost is

between KES 500 - 10,000 per month. Cancer patients also need pain management and

supportive drugs (e.g., Morphine, Anti-nausea meds) whose cost is estimated at between KES

200 - 10,000 per month (depending on brand and dosage). These are heavy costs at a time

when the economy is not doing well.

The Kenyan government has been subsidizing some of these drugs. This is being done at a time

of a far-reaching fiscalconsolidation program by the Intemational Monetary Fund (lMF). This

must also be viewed within the context of cancellation of the United States Presidential

Emergency Plan for AIDS Relief (PEPFAR) under the USAID framework.d Getting funding

" See Kenya HIV Estimates Report 2023, NASCOP
b WHO Gtobal TB Repot 2023

' Kenya National Cancer Registry, Globocan 2022
d See generally lmpact of USAID freeze on access to affordable medicines in Kenya. E.g.

httos:/&umrv.unaids.org/en/resources/oresscentre/featurestories/2025/march/20250313 Kenya fs and

Msources/presscentre/featurestories/2025laoril/20?50401 Kenv? fs. ln

@doctors,nurSeS,technicalandmanagementstaffandcommunityworkers
were supported by the US government . Kenya and Rwanda are among the list of countries that have

reported that domestic resources are being mobilized to maintain priority HIV programmes previously

funded by the US.

3



to uttdertake a subsidy progrilnr in thc hcalth scctol'requircs that lr.cnya does not get illto tradc
deals that will make access to medicines a problem ',vhen the country is already f'acing debt
sLrstainability challenges.

Kenya and the UAE are both Merrrbers olthe World l'rade Organization (W1'O)2 and so the WTO's
Agreement on l'rade-Related Aspects of Intellectual Property Rights (1'RIPS)r already applies to them.
However since the USA has blocked the appointment of Appellate Body (AB) members,{ there are none
left. so the AB is no longer functioning.i ('The US stance of blocking the appointments at the Appellate
Body has now reached the six-year mark and there is little likelihood that it will be restored at all, said
people Familiar with the developrnent.'6;. This means that if Kenya does not comply with TRIPS (e.g.
it does not grant patents (20 year monopolies) on relevant vaccines or medicines during a panclemic)
and it is sued at the WTO and loses, it can appeal ('into the void') and since the appeal cannot be heard,
the decision cannot become final and Kenya cannot be penalised at the WTO for failing to comply with
TRIPS.T Therefore since the intellectual property (lP) chapter of this CEPA is enforceable (see bllow),
even incorporating any TRIPS provisions into it is effectively TRIPS+ (i.e. stronger than TRIPS
currently) since TRIPS is currently unenforceable at the WTO.

The intellectual property (lP) chapter of the CEPA has a number of TRIPS+ provisions in it that go
substantively beyond the TRIPS obligations (even when they were enforceable) which have a range of
implications including on the ability to access affordable generic medicines as soon as possible in
Kenya. This submission will touch on some of the rnain TRIPS+ provisions affecting timety access to
affordable medicines.

Data Exclusiviry and Linlcage

We were shocked to see that this Kenya-UAE CEPA has:

r A hard obligation for market exclusivity for five years from the latest possible date for both the
information in the dossier and the fact of the marketing approval.s This means that even if there is
no patent on a medicine (e.g. because it is insulin which is vital for diabetics but is not a new
invention (it is 100 years old and is extracted from pigs and cattlee) so is not eligible for patents)
generic versions still cannot be approved by the medicine regulator as safe and effective and so
reach Kenyan patients for 5 years.

. A hard linkage obligationr0 that prevents compulsory licences from being effective and requires
the Kenyan government to be the patent police when even the USA's Food and Drug
Administration does not have the capacity to do so (and the EU refuses to implement linkage).

Kenya currently does not have such data exclusivity or linkage, so this would be a significant change.

iitnot',ltt)t'pt'i(c;
As the Kenyan Ministry of Health noted in a2004 report:

r A recent survey found that only about 30% ofthe population have access to essential medicines
and the price of medicines is one of the barriers to access.

r 'the majority of Kenyans lack access to medicines as defined by World Health Organization, and
that high price rvas a possible barrier hindering access to medicines. Other studies on the health
sector have highlighted the high ou1-ef--pocket health expenditures by households, and the high
percentage of expenditures spent on medicines. Clearly, for an individual Kenyan, price often
determines whether he or she receives a full treatment, an incomplete courts, or no medicine at all.
At the national level, price can determine whether or not the Covemment of Kenya can offer
treatment to the population for a particular disease.'rl

. the public sector mostly uses generic medicines and 'many public health outlets offer medicines for
free, specifically for the under-5-year-olds, pregnant mothers and treatments for malaria and PMCT
of HIV.'
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. the lowest paid Kenyan govemment worker would need:

o 9-l0 days' wages to purchase one month's dose of the recommended treatment for
hypertension at the innovator price.

o 13-27.5 days' wages to buy one month's treatment for peptic ulcers at the innovator price.

. Increased use of generics could increase access to health services by low-income patients and

even in the public sector the prices are still unaffordable for patients.
o The innovator brand of antimalarials can be 36 times more expensive than the generic version. And

the innovator version of furosemide is 50 times more expensive than the generic version.r2
. 'Some essential medicines (including generic products) are unaffordable to the lowest-wage Kenya

government workers and by extension more than half of the population, particularly if they had to
purchase them from private retail pharmacies or mission facilities. Even though patient prices were

found to be lower in the public sector, affordability was still a problem for some of the medicines,

especially for chronic conditions and where more than one member of a family requires treatment.'

The UAE may be able to afford to comply with these TRIPS+ provisions on medicines since its GNI
per capita is US$49,020 (23 times larger than Kenya's),r3 but Kenya cannot for the reasons outlined

above,

During the Trans-Pacific Partnership (TPP) negotiations with the USA, even developed countries such

as Australiara and New Zealand opposed the TRIPS+ provisions on it since it did not suit them as net

importers of intellectual property who needed to keep medicines affordable for their citizens. Even the

original TPP did not have hard linkage (it only had soft linkage). Consequently, when the US refused

to ratiff the TPP, the remaining countries (including Australia and New Zealand) suspended most of
the TRIPS+ provisions on medicines (including the market exclusivity provision on medicines which
is similar to the one in the Kenya-UAE CEPA) in the renamed CPTPP.'5

We note that the India-UAE Comprehensive Economic Partnership Agreement (CEPA)'6 which was

signed in 202211 does not have the TRIPS+ provisions on medicines above (exclusivity and linkage)

even though India's GNI per capita is higher than Kenya's.r8

Grace Period:

The CEPA requires a grace period of at least 12 months which means that if the inventor/patent

applicant etc disclosed the invention in the l2 months for filing the patent application, they are still
eligible for a patent (when normally they would not be). See Appendix below for some implications of
this grace period.

Overall:
We are puzzled as to why this CEPA has TRIPS+ provisions on medicines since neither Kenya nor the
UAE are the homes of big pharmaceutica[ companies who have long sought these provisions in order

to expand and extend their monopoly profits.re

In practice when countries implement these TRIPS+ provisions, they implement them with respect to

applicants from the whole world. E.g. pharmaceutical companies from the US, EU, Switzerland, UK
etc would also benefit from the exclusivity and linkage provisions above. This means they can free ride

and Kenya loses potentially important bargaining chips in its upcoming built-in rendez-vous clause

negotiations with the EU on intellectual propertfo and with the USA to remove the tariffs it announced

on Kenya on 2 April 2025), see above. Kenya is not even getting any goods market access to the UAE
in this CEPA in retum for agreeing to these TRIPS+ provisions and the goods chapter is where

developing countries such as Kenya can usually benefit from an FTA (e.g. in the removal or reduction
of the UAE's tariffs on Kenyan products).

Even when countries are getting new goods market access from an FTA (which is not in this CEPA),
the costs of these TRIPS+ provisions on medicines still far outweighs the gains from the goods chapter

in terms of the other country in the FTA lowering their import tariffs:

r Research at the Australia Institute in Canberra has estimated that if provisions in the Australia-US
FTA succeed in delaying by 24 months market entry of generic versions of just the top five
Pharmaceutical Benefits Scheme (the 'PBS' is the Australian Govemment medicine
reimbursement scheme) expenditure medicines due to come off patent, this could increase the cost
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of the ['l]S by S I .5 billion ovcr 1006-2009. 
-l'hc' 

buclgctary cost could eitsil] swirnlp thc S-<i rnillion
a year in economic gains frorn the agreement estimated by modelling work conrmissioned by a
Senate Committee investigating the FTA.2r

' After noting that paterrtecl rnedicines can bL'tc'n tirnes the price'oIgcneric tneclicirres arrcl that the
tJSA pushc's tbl stronger intellectual propcrty protection in its [r'l'As. cconornist [)r Dcarr Brrker
made it clear that the costs olagreeing to stronger intellectual property protection is greater than
the possible gains frorn any lower tariffs in the FTA: 'There is no plausible set oltariffs and quotas
that could be imposed by the United States on merchandise trade that would impose any remotely
comparable burden on its trading partners. In short, U.S. trading partners stand to lose much more
from accepting conditions on intellectual property as part of trade agreements than they do from
increased protectionist barriers on merchandise trade.'22

The CEPA does not even have any goods market access, so the UAE will not be lowering its tariffs on
any Kenyan products to offset the costs of these TRIPS+ provisions on medicines. Therefore, it is
unclear how the benefits of this CEPA can outweigh the costs significant and deadly costs of these
TRIPS+ provisions on medicines for Kenyan patients.

Exceptions Chaptcr

Although the CEPA has some exceptions, they are insufficient e.g.:

r The health and environment exception does not apply to the intellectual property chapter and it has
been copied from the WTO where it is so difficult to use that govemments only succeeded fwice in
48 attempts.23

o The privacy exception has been copied from the WTO where it is self-cancelling so does not
override problematic provisions in the CEPA

. The security exception is limited to the listed circumstances, so does not include cybersecurity in
times of peace etc and it has been found at the WTO to not be self-judging.2'There are many FTAs
with better security exceptions,' however these examples have not been followed by this CEPA.

r Other CEPA exceptions are often self-cancelling (they cannot be used to override problematic
provisions) or irrelevant.

5()M B CONI N'l lil N'l'S ON'fU E I n/l Pt, I t--i\.l' {ONS 0 F SOMII OF 
.l'}l 

tt
ItTl'lll,l,li{"('t.lAt, Plit)l')Xilli'l'\'CtIAP'l'l,ltt l,liOli lSt()NS ON 1'tNilit,Y,,\{t(:liSS't'o

i\FItOIi.l)AllL E MII lll(lIN nS

The exceptions in the CEPA do not apply to the IP chapter (e.g. the difficult-to-use health
exception in Article l5.l), are irrelevant (e.g. security exception in Article 15.2 and taxation
exception in Article 15.3) or insufficient (e.g. the purported exceptions in the IP chapter which
are self-cancelling etc). The CEPA IP chapter is enforceable because the CEPA dispute
settlement chapter applies to the IP chaptePs and if Kenya does not comply with the IP chapter
and is sued by the UAE and loses, the UAE can suspend equivalent benefits until Kenya
complies with this IP chapter.26 Kenya current does not have such data exclusivity or linkage,
so this would be a significant change. Article 2l(2) of the Constitution requires the State to
implement laws and policies to achieve progressive realisation of the right to health. This right
rvill be greatly undermined by these CEPA provisions as can be seen above. The UAE may be
able to afford to comply with these TRIPS+ provisions on medicines since its GNI per capita

" E.g. tJSF'l'As since 2000 have considerably broadened the WTO's security exccption to:
. remove the objective list ofsituations,just any'thing a Party considers necessary flor its orvn essential security

interests. And
. have a footnote in some recent USFTAs (Colombia. South Korea. Panama and Peru) as rvell rvhich says the

tribunal must t'ind the security exception applies if a Party raises it. (E.g. 'For greater certainty. if a Party
invokes Article 21.2 in an arbitral proceeding initiated under Chapter Ten (lnvestment) or Chapter Twenty
(Dispute Settlement), the tribunal or panel hearing the matter shall find that the exception applies.').
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is US$49,020 (23 times larger than Kenya's),27 but Kenya cannot for the reasons outlined
above.

During the Trans-Pacific Partnership (TPP) negotiations with the USA, even developed
countries such as Australia2s and New Zealand opposed the TRIPS+ provisions on it since it
did not suit them as net importers of intellectual property who needed to keep medicines
affordable for their citizens. Even the original TPP did not have hard linkage (it only had soft
linkage). Consequently, when the US refused to ratifu the TPP, the remaining countries
(including Australia and New Zealand) suspended most ofthe TRIPS+ provisions on medicines
(including the market exclusivity provision on medicines which is similar to the one in the

Kenya-UAE CEPA) in the renamed CPTPP.2e

We are puzzled as to why this CEPA has TRIPS+ provisions on medicines since neither Kenya
nor the UAE are the homes of big pharmaceutical companies who have long sought these
provisions in order to expand and extend their monopoly profits.30 This means these provisions
benefit the US, EU, UK, Swiss etc big pharmaceutical multinationals, at the expense of
Kenyans who need affordable medicines (see above).

In practice when countries implement these TRIPS+ provisions, they implement them with
respect to applicants from the whole world. E.g. pharmaceutical companies from the US, EU,

Switzerland, UK etc would also benefit from the exclusivity and linkage provisions above. This
means they can free ride and Kenya loses a potentially important bargaining chip in its
upcoming builrin rendezvous clause negotiations with the EU on intellectual property3l and
with the USA to remove its imminent reported additionaltariffs. (The US government under

President Trump is planning to introduce a reciprocaltariff later today (2 April 2025) which
takes into account 'nontariff barriers' which is defined to include lack of intellectual properfy
protection32 which will reportedly apply to all countries in the world, including Kenyal3 in
order to get concessions in retum for removing these new US tariffs (that violate WTO rules)).
Kenya is not even getting any goods market access to the UAE in this CEPA in return for
agreeing to these TzuPS+ provisions and the goods chapter is where developing countries such

as Kenya can usually benefit from an FTA (e.g. in the removal or reduction of the UAE's tariffs
on Kenyan products).

We note that the India-UAE Comprehensive Economic Partnership Agreement (CEPA)34

which was signed in 20223s does not have the TzuPS+ provisions on medicines above
(exclusivity and linkage) even though India's CNI per capita is higher than Kenya's.36

DATA,4VIARKET EXCLTISIVITY IMPACT ON IVItrDICINE I'RIC'BS - S0NIII
EXI\MPLIIS FROiVI AROLIND T'H[ WOllLl)

Data or market exclusivity is another monopoly which is often demanded by developed
countries such as the USA and EU in their FTAs (even if there is no patent on the medicine).
Colombia has had data exclusivity since 200237 and a 2012 study found that these data
exclusivity requirements cost Colombia an additional US$396million in additional expenses

for its public health system from 2003-2022.38

Another real life example of the impact of data/market exclusivity is when an old medicine to
treat gout (colchicine) was given three years of market exclusivity in the USA as a new
indication for this medicine and the company which received it sued to remove existing
versions of colchicine from the market and then raised the price by more than 50 times adding
$50million per year to the cost of providing this medicine in the USA.3e It was also given 7
years of market exclusivity for colchicine to treat a rare disease (familial Mediterranean fever),
even though this was already a known use of the medicine.ao
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Ihc LiSi\ providcs an aclditional 6 urorrtlrs of nrarket cxclusiv'ity lbr rncdicinc manulircturcr-s
which do paediatric studies and a calculation of the impact of the additional 6 months ol'
tnonopoly prices cornpared to the generic versions ilthey had been allowed fbund that: fbrjust
lltlcc ureclicinc classcs it cost thc US iVlcclicaicl population LiS$-{i0rnillion so tltc stucll
concluded 'these results suggest that the costs to iVledicaid and thus taxpayers are substantial.'rl

It was recently estirnated that eight years of data exclusivity alone in Canada,,vould have addcd
$600 rnillion to prescription medicine costs alone in the last five years.r2
Another study found that data exclusivity would have prolonged monopolies in Canada by two
years which would increase the cost by an additional C$l,645rnillionlyear (13% of the total
cost of patented rnedicines).ll An increase ol'two years ol'data exclr-rsivity for biologics alone
(e.g. vaccines etc) could cost up to $305.8miltion in additional spending in Canada.{{ Canada's
Parliarnentary Budget Office fbund that the two-year data exclusivity extension fbr biologics
in the Carrada-United States-Mexico Agreement (CUSMA/USMCA) could increase spending
by at least $169rnilllionin2029 and increasing annr-rally thereafter.a5

In Peru, l0 years of data exclusivity is calculated to lead to an increase of more than
US$3OOmillion in 2025 expenditure.r6 A study fbund that market exclusivity for five years in
Thailand would increase costs by between US$ 146.3 million and U5$696.4 milliorr per year{7

and would increase rnedicine outlays by 9-45% in Thailand.a8 Using WHO methodology, 5

years of data exclusivity was predicted to cost Thailand US$3.7billion over l5 years.re
The five years of data exclusivity applied in Mexico in2012 due to its USFTA has resulted in
US$32Omillion in lost cost savings to 2020 (US$S0rnillion in 201 8 alone).so
In Guaternala rnedicines with data exclusivity can cost 166%o-846Yo more than the generic
versions.5l

When Jordan's medicines were at rnonopoly prices due to its data exclusivity they were up to
800% more expensive than in Egypt where there was generic competition because there was
no data exclusivity or other TRIPS-plus rules.s2 For 8l medicines where there is no generic
competitor because of data exclusivity in Jordan, spending was increased due to these TRIPS-
plus monopolies by $6.3million-$22million from2002-2006 (assuming generics are 30-80%
of originator prices).sl Data exclusivity also applies to biologics in some countries and even
though biosimilars face higher regulatory hurdles and other barriers (e.g. often they cannot be

substituted for the original biologic by pharmacists, only by doctors) once the exclusivity
expires and blosimilars (generic biologics) can enter the market:ia

Savings of around US$ I .5billion lvere likely in the early years of biosirnilar competition to
2014 for the countries studied and this is likely to increase as biologiis continue to increase
as a proportion of pharmaceutical spending and more generic companies learn how to make
biosimilars.
Average market prices fall by about 3.5 percentage points per year after biosimilar entry
(or 2.4 percentage points with each biosirnilar entrant) but this was up to 7 .\Yo annual price
declines for some biologics

Linkage prevents compulsory licences from being effective and requires the Kenyan
governlnent to be the patent police. It is so difficult to do that a US Congressional Report
found that even the US Government's Food and Drug Administration does not have the
capacity to do it because it 'does not have adequate expertise or resources to review the
applicability of patents, and it has been unable to prevent abuses of the systern by patentholders
that have led to delays in the availability of generic drugs'.i5

a

a
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The United Nations (UN) Special Rapporteur on the Right to Health (UNSRH) notes that the

European Union does not implement linkage and linkage in the US has been abused by patent

holders according to a US govemment study and the Canadian government recognises that

linkage has been used to evergreen patents'.56 Evergreening means allowing patents on new

uses of old medicines, new formulations and dosages etc. It is a TRIPS-plus provision that

facilitates the extending of drugs monopoly by additionalpatents on existing medicines which

delays the entry ofcheaper generic versions.

For example, linkage means that the government becomes the enforcer of even weak patents

(instead of the patent holder having to sue companies it thinks are violating the patents). Patents

are often weak (found to be invalid when challenged by generic companies), e.g. in the USA
in73o/o of the cases where a decision was made on the substance, the patent was found to be

invalid.sT However the increase in litigation costs is a heavy burden especially for small to
medium sized companies, impacting their ability to bring generics into the market.58

Linkage has delayed the entry of genericsse and prolonged nominal patent terms60.

In Canada, linkage has also created a significant backlog in the Canadian Federal Court system.

In 2008, there was a team of approximately 30 FederalCourt judges devoting some or allof
their time to about 350 separate drug patent cases and 'The Supreme Court of Canada has, on

multiple occasions, held that the automatic stay issued to patentees under the NOC Regulations
is an 'extraordinary' remedy, not available to patentees in any industry outside of the

pharmaceutical industry.'6 I

A Malaysian study found that in the worst-case scenario linkage could cause medicine spending

in2026 to increase by RM334million.62

THI] RIGHT T'T) TIEAI,TH TJNDER T'HII KBNYAN CONSTI IITION

The 2010 Constitution has put in place fail-safe mechanism to protect against the abrogation
of rights enshrined in the Bill of Rights. Article 2l of the Kenyan Constitution places a

fundamental duty on the State and all its organs to ensure that the rights and fundamental
freedoms enshrined in the Bill of Rights are upheld. This duty encompasses observing,
respecting, protecting, promoting, and fulfilling the rights and freedoms. Specifically, Article
2l includes the right to health within the scope of rights and freedoms that the State must

uphold. The right to health, as recognized in the Kenyan Constitution, includes the right to the

highest attainable standard of health, which encompasses access to healthcare services,
including reproductive health care. The interpretation of this standard is laid out the General

Comment No. 14 of the Convention on Economic, Social and Cultural fughts on the Right to
Health specifically requiring access to medicines meet the threshold of "accessibility,
availability, affordability and quality"

CONCLUSION

We therefore urge you not to ratifu this CEPA in its current fonn because of the serious and

unnecessary ways it will undermine access to affordable medicines in Kenya. An alternative is

to use the revised Parliamentary Standing Orders on the ratification of treaties under l70A (4)
(c) and (5) and approve the treaty with reservations on TRIPS Plus provisions. We look forward
to the opportunity to discuss our concerns with you in more detail.

GENERAL CONTEXT
WTO rules are not currently enforceable at the WTO

The USA has been blocking6s the appointment of members to the Appellate Body (AB) at the World
Trade Organization (WTO), so it no longer functions,il so if Kenya does not comply with the services
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or intcllcctual prupcrtl rules at thc \\'f0 and is sued and loscs. it can appcal 'intr: thc r,oid' ancl sincc
the appeal cannot be heard, no legal retaliation (of higher tariffs on Kenyan exports) is permitted under
WTO rules. The USA rwas not expected('i to allow the AB to come back to lif'e before the nerv Trump
taril'ts (sec'bclor,v) tttcl it prcsunta[rly cartrrot allow'it tr) rcsurne \v()rl< lro\r,sirrce it rvould lose the rlanv'
likcly challenges to tlrese raril'li.

Kenya has I'ortunately not joined the optional rnulti-party interirn appeal arbitration arrangentent
(MPIA) to enable disputes to become final while the AB is not working (and neither has the USA).66
This nleans that if the CEPA includes any W'IO rules, these are now newly enfbrceable cornnritrnents
under the CEPA where the UAE can now sue Kenya via the CEPA's dispute settlement (see below) for
failing to cornply with W-fO rules and legally retaliate (e.g. by suspending any benefits under the
cEPA).

Tnrnrp's 2 April 2025 tariffs have changed the global context

The world has changed since this CEPA was signed on 14 January 202561. On 2 April 2025, US
President Trump_announced new tariffs ('Trump tariffs') on nearly the whole world, including l0%
tariffs o-! Kenya.68 These Trump tariffs are illegal under World Trade Organization (WTO) rules. As
Canada6e and ChinaTo have already argued in their WTO cases challengirig the tariffs that the Trump
Administration imposed earlier this year, these tariffs violate the USA's bound tariff rates at the WTO
(i.e. they go above the maximum tariffthe USA is allowed to impose under WTO rules) and they violate
the WTO's most-favoured nation (MFN) requirement (which requires the US to impose the same tariffs
(e.g. on coffee) from all 1657r other WTO Members). However because the WTO Appellate Body is no
longer working (see above) this means that suing the USA at the WTO is not cr.rrently an eftbctive way
to get these Trump tariffs removed

This means that Kenya may need to make concessions to the USA to get these illegal and unfair Trump
tariffs rernoved. It is unclear what concessions the USA will require, but some the Executive Order
announcing these Trump tariffs highlighted the non-tariff barriers in the 2025 US National Trade
Estimate (NTE) Report.72 The Kenyan section of this Report includes:

. Kenya's failure to ratifo the problematic and TRIPS+ World Intellectual Property Organization
(WIPO) Internet Treaties,Tr which deal particularly with copyright and related rights in the digital
environment. The Kenya-UAE CEPA requires Kenya to reaffirm their obligations in these WIPO
Internet Treaties.Ta Therefore if Kenya ratifies or complies with these probGmatic WIPO Internet
Treaties to comply with the UAE CEPA (in retum lor what seem to be no benefits from the UAE
CEPA since it has no goods market access and no effective mode 4 market access for Kenya which
are the two areas where developing countries can traditionally benefit from FTAs), it loses the
ability to ofler this to the USA in order to get these US tariffs removed.

In this NTE Report, it also complains about the lack of data/market exclusivity on medicines in other
countries and the l(enya-UAE CEPA requires five years of market exclusivity on medicinesr (in return
for no apparent benefits from the UAE), so ratiling the UAE CEPA would mean Kenya loses that
bargaining chip to get these US tariffs removed.

If Kenya wants to liberalise services, or have stronger intellectual property protection etc, it can always
do this unilaterally instead of locking it in via this CEPA in return for no goods market access etc. If
these changes are made unilaterally instead of via a free trade agreement (FTA), if it turns out to be
problematic, Kenya can reverse it because it is not tocked in by a trade agreement. Making these changes
unilaterally also leaves Kenya with bargaining chips to offer in trying to get the Trump tariffs removed
etc. The UAE CEPA does not appear to provide any enforceable aid and in fact may result in less
Kenyan govemment revenue, see below.

Iiriii,tl f)irr1;i.;1,,'r. rirrI (ii.ili'i'.ll Itr,iritiii,,rts r.11;11ril,l'

The CEPA general definitions include a broad and non-exhaustive definition of 'measure' which
includes laws, regulations, rules, procedures, decisions, practices, administrative actions etc,7t so

r Which in practice rvould be given to big pharmaceutical companies tiom the rvhole rvorld including the USA
since it is too dift'icult to implement the law only with respect to UAE pharmaceutical companies given the use ol
subsidiaries etc
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obligations with 'measure' in it in the CEPA are very broad. E.g. Kenya is required to take such

reasonable 'measures' as may be available to it to make subnational govemments comply
with the whole CEPA.76 This chapter is enforceable via the CEPA's dispute settlement chapter, see

below.

GOODS CFIAPTERS

The CEPA does not currently contain goods market access (those negotiations will be done via the East

African Community structuresTT). In a free trade agreement (FTA) with a more developed country (e.g.

the UAE's GNl/capita is 23 times larger than Kenya's), the goods chapter is generally the chapter where

the poorer country can benefit since it lowers the import tariffs on the poorer country's cheaper

agricultural or manufactured products. However, since there is no goods market access in the CEPA, it
is unclear what the economic benefits are for Kenya from the CEPA to offset the costs of the other

CEPA chapters below.

TRAD E FACILITATIO N CI-IAPTER

Context: The WTO concluded new rules on trade facilitation (the Trade Facilitation Agreement (TFA))
in 2013 and they came into force in 20fi78 and both Kenya and the UAE are bound by it7e. These TFA
rules are already difficult and expensive to comply with for many developing countries and so the TFA
includes special and differential treatment where developing countries have transition periods
(including until after they have received assistance and capacity building for TFA provisions they have

designated as 'Category C';.80 The UAE has already been able to implement l0O% of the TFA rulesEr

but Kenya has only been able to implement 43.7yo of the TFA rules so far.82 This is not surprising
because it is very expensive to buy, maintain and update the equipment requirement to implement the

TFA provisions as well as pay the salaries of the extra staff etc and UAE's GNl/capita is 23 times larger

than Kenya's." E.g. Kenya scheduled 70.zyoof its TFA commitments as Category C (to be implemented

once sufficient technical assistance and capacity building has been provided).

If the CEPA trade facilitation (TF) provisions are the same as the TFA, this is already a substantive new

obligation because:

o It makes it enforceable via the CEPA's dispute settlement (see below) when WTO rules (including
the TFA) are not currently enforceable at the WTO since its Appellate Body is not functioning (see

above).
. There is none of the TFA's special and differential treatment/transition periods in the CEPA trade

facilitation chapter so there are no transition periods for Kenya (even though Kenya still has not

been able to comply with the TFA).
. Since the UAE has already complied with 100% of the TFA provisions, this would not require the

UAE to do anything but would entail onerous efforts by and significant new legal tiability for
Kenya, without any assistance or capacity building from the UAE.

If the CEPA trade facilitation chapter has obligations which go beyond the TFA, that is even more
difficult for Kenya (since Kenya has not even been able to comply with the TFA so far, unlike the UAE)
and the CEPA TF chapter does not have any enforceable technical assistance or capacity building or
transition periods etc. This TF chapter is enforceable via the CEPA's dispute settlement chapter, see

below.

What are the benefits for Kenya of this CEPA trade facilitation chapter? Since the UAE has already

completely implemented the WTO's TFA, Kenyan exports to the UAE already benefit from this. Are
there still serious obstacles to Kenyan exports which are addressed by this CEPA chapter? Or is it only
new and enforceable obligations that will be expensive and difficult for Kenya to implement?

SERVICES CHAPTER

White Kenya and the UAE are both bound by the services rules in the WTO (the General Agreement
on Trade in Services (GATS)), it is not currently enforceable at the WTO, see above. Therefore the
various GATS rules (and those of Kenya's GATS services liberalisation commitments) which have
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becn copicd,incorporatcd iuto tltc CLI)A exposcs l(cuya [o new' legal liability, esper;ially if l(en;'a's
GATS commitments are problematic or have rnistakes, see below.

Like the GATS. the CEPA services chapter applies to measures by Parties aftecting trade in servicessr
(rvlrich is cleflnecl tlrc sarue brotrd rvay'*') rvhich is clctlnecl to inclucle tlte sarnr'Vlodes l--$.3" Whilc it
is good that the CEPA excludes subsidics, grants. governrnerlt procurerner"rt and public services tiorn
the scope ol the selvices chapter.*' the detlnition of public services is too narrow to be ettective. see
below.

This scope provision also excludes ernployment, residence, citizenship and visas from the scope of the
services chapter. so even if the UAE gives Mode 4 market access to Kenyans on paper, it can stilI refilse
to issue visas to Kenyans and so any such Mode 4 market access would be ineffective. (Furthermore,
there is nothing in the CEPA services chapter that requires the UAE to recognise Kenyan qualifications
(e.g. as doctors, lawyers, engineers etc), see below).

The CEPA includes a most-favoured nation (MFN) provision8s which specifies that if Kenya enters into
a services agreement with another country (e.g. the USA) after the CEPA comes into force, then Kenya
must consider a request by the UAE to incorporate the same benefits that Kenya gave the USA into the
UAE CEPA.

The Kenya-UAE CEPA services chapter requires Kenya to liberalise in many more service sectors than
it has at the WTO. E.g. Kenya did not liberalise these services sectors in the WTO but has in the UAE
CEPA:

. some business services,
! some construction scrvices,
. all retail services (except: Mode 4 and sale of motorbikes and their parts),
t some environmental services,
r some health services (including all hospital services except Mode 4),
r some maritime transport services,
r some groundhandlingh and airport management services,
r some rail transport services.

This is very surprising given:

. the implications this has for various Kenyan laws (see below for some examples)

' the lessons learned from the COVID pandemic in terms of lockdowns etc, see below.

' the way it increases legal liability under the existing Kenya-UAE Bilateral Investment Agreement
(BIA), see below

We were surprised to see that Kenya has completely liberalised hospital services (except for Mode 4)
in the CEPA. Hospitals services are a very sensitive sector and liberalising it means they are subject to
the restrictions on regulation in the CEPA including that Kenya cannot cap foreign equity, cannot
require hospitals to be non-profit (e.g. as they are in Japan8o;. If Kenya wanted more foreign direct
investment (FDI) in hospitals, it could always unilaterally liberalise it and then close it again if it turns
out to be a problem.

Even though Kenya has liberalised many more service sectors in the CEPA (including sensitive sectors
such as hospital services) than it has in GATS, the CEPA still includes a built-in obligation to negotiate
additional liberalisation in successive rounds of negotiations starting within a year of the CEPA coming
into force.

Some examples of Kenyan la.,vs and reglliations etc which may have to be changed to
comply with the CEPA services chapter

s Mode I is rvherc the service supplicr and consumer are in diff'erent countries c.g. call centres
Mode 2 is where the consumer tral'cls abroad (e.g. tourism).
Mode 3 is loreign direct investment (e.g. a UAE hotel opens in Kenya)
Mode 4 is rvhere the human being rvho supplies the service lvorks abroad e.g. a Kenyan going to rvork in the
UAE. https://wr.r,rv.wto.orelenelish/thewto_e/20)- e/services_brochure20 I 5_e.pdf
h Detrned in Article 9. I to include passenger and baggage handling, cate ring, ramp services, air cargo and mail
handling, aircraft: fuelling, cleaning and servicing etc.
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There may be many Kenyan measures (laws, regulations etc) which need to be changed at national and

subnational leveI to comply with the CEPA services chapter. A comprehensive study needs to be done.

Some examples are below.

M itrercr I d ea I erslt i ps:

Kenya's distribution services liberalisation (all wholesale, retail, on commission and franchising except

sale of motorbikes and mode 4) appears to mean it has liberalised mineral dealerships.e0 However

according to the US government 'Mineral dealership licenses are only issued to Kenyan citizens or to

corporations where at least 60 percent shareholding is held by Kenyan citizens.'er This requirement

appears to be no longer possible with respect to UAE companies (they have to be allowed to have 100%

shareholding in mineral dealership licences), so:

. Kenya would have to change the Mining Act which requires 60% shareholding by Kenyan citizens

for mineral dealership licences.
. in practice it is difficult for developing countries to differentiate where companies come from since

they can incorporate in many places etc, so Kenya may liberalise the distribution sector with respect

to the whole world, including the USA who has listed this as a restriction'2 lwhich Kenya could use

as a bargaining chip to get rid of the US tariffs, but not if it is already doing so with respect to the

whole world because of this UAE CEPA).

Insttrance Sector

The US government notes these restrictions on foreign investment in Kenya: 'The Kenya Insurance Act
of 2010 limits foreign capital investment in insurance companies to two-thirds, with no single person

holding more than a 25 percent ownership share.'e3

. If these Kenya Insurance Act requirements apply to both life and non-life insurance, the non-life
insurance requirements will need to be removed due to the CEPA. This is because Kenya's services

schedule in the CEPA only has an exception to allow the requirement for one-third of the paid-up

capital to be held by Kenyans for life insurance.'There is no equivalent limitation to national

treatment and market access for non-life insurance in Kenya's CEPA services schedule.
. Kenya's 25Yo cap on how many shares an individual can own in an insurance company is a market

access limitation which needed to be listed in Kenya's services schedule where it has committed

the insurance sector to be saved. Because Kenya did not include an exception for this in its CEPA

services schedule where it liberalised the insurance sector,e4 it wilt need to remove this requirement

to comply with the CEPA.

Foreigners being able to buy land in lknyo

Kenya's UAE CEPA schedule also appears allows UAE cornpanies to buy land in Kenya (which

presumably violates fut 65 of the Kenyan 2010 Constitution). This is because Kenya has made full
Mode 3 commitments in hotels in both GATS and the UAE CEPA and although Kenya's services

schedule in the UAE CEPA has a horizontal limitation/exception to national treatment that a foreign
service supplier cannot own land on a freehold basis (only lease it), footnote 3 on page 2 of Annex 98
says this does not apply to sectors already committed under CATS. (ln GATS, Kenya's services

schedule does not have an exception to preyent foreign hotels from being able to buy land in Kenyae5).

So, the exception is good, but because it does not apply to Kenya's GATS commitments (e.g. in the

hotel sector) which have been incorporated into Kenya's CEPA schedule, UAE hotel companies can

still buy land in Kenya.

This was a common mistake in GATS schedules e.g. Fiji's GATS schedule.e6 However the GATS

schedule of other countries like Timor Leste have avoided this mistake by having a horizontal
exception/limitation that allows them to keep their restriction on foreigners owning land.eT

Since CATS is not currently enforceable because the WTO Appellate Body is not working (see above),

that means Kenya cannot currently be penalised at the WTO for failing to allow foreign hotel owners

i See mode 3) limitation on market access on page 20 of Annex 98 which is listed for life insurance (this limitation
applies to both market access and national treatment according to Article 9.5.3), but not for non-[ife insurance (on

page 2l ofAnnex 9B).
I
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to btrl land. 'lhu'rclbrc. it is it signitrciint colnnriturcnt to reitcratc thc Ci,,\ l'S coulnlitr)lel)t (without the
domestic land ownership exception applying to it) in this enforceable CEPA provision.

So trr e I ni pr I i ca li c) ns lo r P;rtrcle nri c Lockclowns

During the COVID panclernic. sotnc countries prevc-nted bars and luxury shops frorn opening to curb
the spread ofthe disease or specified that restaurants could only provide takea,,vay services. lhese kinds
of restrictions in a future pandemic would violate services market access commitments under the CEPA
and it is not clear the health exception would be suftlcient, see below. This is because Articlc 9.7 CEPA
specifies that in the service sectors liberalised, Kenya cannot irnpose on the whole country ola'regional
subdivision'r, lockdowns on services companies the UAE. This is because Article 9.7.2a) and c) is
equivalent to Art XVI.2a) and c) of the General Agreement on Trade in Services (GATS) at the World
Trade Organization (WTO) where the WTO's Appellate Body found that a US ban on gambling violated
Art XVI.2a) (restriction on the number of cornpanies that can supply the service) and c) (restriction on
the quantity of output) in GATS.es

Public Services Exception

The public services exception in the CEPA9' is the same as in the GATS which has been heavily
criticised for being too narrow because it only applies to services which are'supplied neither on a
commercial basis, nor in competition with one or more service suppliers.'100 A'commercial basis' could
include full market price, not-for-profit cost recovery or even a partial user charge.l0l ln most countries
there is a private school or hospital which competes with public schools/hospitals etc, so these would
not be public services under this deftnition. In some countries there may even be private fire-fighting
services (e.g. in airports or large factories), so then even the fire department may not be a public service
under this definition.

It is particularly conceming that this inadequate public services exception has been copied into the
CEPA when Kenya has made services liberalisation commitments in sensitive sectors such as hospitals
and other health services which it had not liberalised in the GATS.

Domestic Regulation Disciplines

Where the CEPA incorporates CATS services domestic regulation disciplines (SDRD),r02 it now
applies to more sectors since Kenya has liberalised more services sectors in the CEPA than it has at the
WTO. (ln addition to making incorporated GATS SDRD enforceable when they are not currently
enforceable at the WTO, see above).

Kenya has not joined the problematic optional plurilateral Joint Initiative on Services Domestic
Regulation (JISDR)r03 which restricts the ability to regulate services,r0a presumably because it thought
the costs outweighed the benefits to it. Therefore we were surprised to see that the CEPA includes some
even stronger requirements than the JISDR. E.g.:

o Article 9. I l.4b) of the CEPA is stronger than its equivalent JISDR provisionr05 because:
o the JISDR is only 'to the extent practicable' which is not in the CEPA
o the JISDR has a safeguard that deadlines do not need to be extended which is missing in

the CEPA
o the CEPA requires Kenya to identifu 'all' the additional information required, something

that is not required by the JSIDR
r Article 9.1 L4d) of the CEPA is stronger than its equivalent JISDR provisionr06 including because:

o The CEPA requires the applicant to be informed in writing (whereas the JISDR allows it
to be done orally)

o The CEPA requires it to be done 'without delay', rvhereas the JISDR does not specifo a
timeframe

o The JISDR has safeguards that the CEPA is missing:

I 'regional subdivision' is not detined in the CEPA. It ma1' havc been agreed in the CEI,A negotiating history
lvhether regional subdivision means county and/or municipality etc. t
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another application only needs to be allowed 'solely on the basis of a previously
rejected application'
govemments can require the application's content to be revised.

. These CEPA domestic regulation provisions apply to all the services sectors that Kenya has

committed in the CEPA and will increase the burdens on Kenyan regulators and may require
additional government spending to pay for any extra civil servants needed to provide all this

assistance to applicants for licences (e.g. for hotels, banks etc).

While Aticle 9.1 l.l of the CEPA does say that 'Each Party may regulate and introduce new regulations

on services and services suppliers within its territory in order to meet national policy objectives':

o this is only an exception for'regulations' whereas the obligations in Article 9.ll often apply to

'measures' which is defined broadly and non-exhaustively to include laws, regulations, procedures

etc, see above.
r this apparent exception is cancelled out by the rest ofthe sentence: 'in so far as such regulations do

not impair any rights and obligations arising from this Agreement.' This means that this exception
cannot be used to override any problematic obligations, so it cancels itself out.

Furthermore, the CEPA does not even include the minimal transition periods (up to 7 years for
developing countries)r07 and encouragement to provide technical assistance and capacity buitdingr08

which are in the JISDR.

The CEPA does not require recognition of Kenyan qualifications

If Kenyan qualifications are not recognised in the UAE, Kenyan professionals (e.g. doctors, nurses,

engineers and lawyers) cannot effectively work in their professions in the UAE, even if the UAE
provides Mode 4 market access in the CEPA on paper. However, the CEPA does not require the UAE
to recognise Kenyan qualifications. Article 9.12 of the CEPA leaves it up to the UAE whether it
recognises Kenyan qualifications e.g. medical/engineering/legal etc qualifications. If the UAE
recognises qualifications from another country (e.g. the USA), it merely has to offer Kenya the

opportunity to: negotiate equivalent recognition or demonstrate that Kenyan qualifications should also

be recognised. The UAE also only has to encourage where possible its professional bodies to explore

the possibility of recognition and pursue mutually acceptable standards and criteria.

The main area where developing countries can benefit from services liberalisation is if there is eflective
Mode 4 market access allowing their citizens to work in the other country in the FTA with visas and

recognition of their qualifications (e.g. their medicaUlaw/accounting/engineering etc degrees).

However, this is not in the CEPA as can be seen above.

Overall

This services chapter is enforceable via the CEPA's dispute settlement chapter (see below) and has no

special and differential treatment (e.g. transition periods etc) for Kenya.

INVESTMENT CHAPTER

There is already a UAE-Kenya Bilateral Investment Agreement (BIA) which already has extensive
protections for UAE investors in Kenya including a broad non-exhaustive definition of investment',

fair and equitable treatment (the most successful basis for investor-to-state dispute settlement (ISDS)

caseslon), national treatment, most-favoured nation (MFN) treatment, expropriation, free movement of
capital, ISDS etc.

CEPA investment chapter includes an agreement to review this existing UAE-Kenya BIA to make it
more comprehensive in coverage.rr0 Presumably this could be by adding additional problematic
provisions like restrictions on performance requirements etc. But this is going against the trend where

governments are realising the problems with these investment treaties e.g. there are l8 known ISDS

cases where investors have been awarded at least US$lbillion each.rrr E.g.:

a
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' thc EUr rr artd U Kr I ' iire u ithdrau irtg liour the Lncrgl Charter l'r'eaty bccausc it rsstricts thcir abilitl'
to take climate change measures.

. The Trumprrr and Bidenili Administrations are against ISDS.

' The Australianrrt' iurtl Ne',1' Zealartclr'' gt',vcrnrr.rcnts are irgairrst ISDS ctc.

' South Atiica. lrrrlorrc.sia. Inclia. [cuatlor. Bolivia ctc have bcelr withclrarvirrg iioru their bilateral
investnrent treaties IBITs).r 

rs

The CEPA services chapte r is likely to increase liability under this UAE BIA if UAE investors are able
to invest in more sectors in Kenya (e.g. in construction services) because of tlre services chapter
liberalisation (which includes Mode 3, i.e. foreign direct investrnent (FDI), see above). UAE investors
are known to have sued in l2 ISDS cases already,rp and there have been 30 known ISDS cases about
construction in the past which investors have won and many more pending,rl0 so it is not an idle threat.

Fortunately, the CEPA investrnent chapter is not subject to dispute settlement, but the services
liberalisation in the CEPA services chapter still increases Kenya's legal liability urrder the existing UAE
BIA's dispute settlement mechanisms including ISDS.

i ) [ri I ['r\ l,'l[i,,\i)/, i] I ii\P'fi:lli

This chapter appears to contain a number of provisions demanded by US big tech companies such as

Google, Amazon, Facebook, Twitter etc.r2r Since the US is not in this CEPA and these companies are
not Kenyan or UAE companies, it is unclear why a Kenya-UAE CEPA includes the wish list of US big
tech companies so they can benefit from the CEPA provisions for free. Especially at a time when Kenya
may need bargaining chips to get Trump's tariffs removed and some ofthese CEPA digital trade chapter
provisions are what the US has been seeking.r22

The CEPA digita[ trade chapter includes:

. A ban on customs duties on downloading: movies, music, video games, computer software, eBooks
etc from 'a person of a Pafty' (which is not defined) for as long as there is a WTO decision on
this.r23 E.g. Amazon.com has an office in the UAE, so is unclear if the CEPA bans tariffs on buying
ebooks etc from Amazon.com. The WTO decisions banning customs duties on downloads are not
enforceable,k but this CEPA digital trade chapter is. The temporary multilateral version of this ban
on customs duties on downloading movies and music etc is calculated to have cost Nigeria
US$l.2billion in 2020 aloner2a and this is likely to have increased as more is digitised (instead of
paper copies of books, music CDs and films on DVDs etc coming across the border and paying
tariffs). It would be useful to know how much potential tariff revenue Kenya is giving up by
including this provision in the CEPA.

. A provision requiring digital products from the UAE to be treated as well as those from Kenya
(nationat treatment) or another country (most-favoured nation treatment.r25 This provision can
prevent laws which:126

k The multilateral moratorium on customs duties on electronic transmissions is scheduled to cxpire in March 2026
(unless it is renerved) and these temporary moratoria are anyrvay not enlbrceable via the WTO's dispute settlement
mechanism.
Kenya is still in the optional plurilateral JSI ecornmerce agrecment at the W'l'O which also has this provision. (Of
the 9 [ countries rvho ',vere negotiating thc JSI ecommerce. these 20 countries (including the USA) dropped out of,
the tlnal JSI ecommerce text bccause it rvas so problematic: Brazil. Cameroon, Colombia. C0te d'lvoire. Ecuador,
El Salvador. Guatcmala, Ilonduras. Indoncsia, Ivlexico. Nicaragua. Nigeria. Panama. Philippines, Russian
I"ederation. Scparate Customs-Ierritory olTaiuan, Penghu. Kinmen and Matsu, l'haitand. Ttirkiye. United States.
Uruguay. Countries like South Af ica and India rvcre never in it). But the JSI ecommerce provisions have been
blocked from being added to the WTO rulebook (by India, Indonesia, South Atiica, Turkey etc) and even if they
rvere, the WTO Appellate Body is not working (and the US rvill not allor.v it to come back to life for the tbreseeable
future, especially nou'that 'l'rump is rvholesale delying WTO rules *'ith his 2 April 2025 tariffs), so thel' rvould
still not be ultimately entbrceable at the WTO.

)
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o require platforms such as Facebook and Google to share their advertising revenue with
newspapers the way that Australia etc require.l

o restrict (as Korea's law does) the ability of platforms such as Google and Apple to force
videogame companies to use their payment systems (where they can charge a 30Yo

commission on sales etc) etc,

o are pro-competition (e.g. various EU laws).

Even though this provision was pushed by the USA in its FTAs (e.g. it is in the Trump
Administration's 2O2O negotiating objectives for its Kenya-USFTAr27), the Biden

Administration withdrew its proposal of this provision from the JSI ecommerce negotiations in
October 2023t28. This provision is also not in the final JSI ecommerce text, yet it is still in this

CEPA.
Deregulation of the security of electronic transactions (with an exception for one category of
transactions).12e This CEPA provisions means it must be left to consumers and businesses how
secure and/or interoperable their systems are.

o Because of market failures, many governments in both developed (e.g. USA and EU) and

developing countries (e.g. Kenya, Mauritius, Nigeria, Malaysia and India) regulate
electronic authentication methods e.g. to prevent credit card/identiff theft, ensure the

security ofonline banking, ensure the cybersecurity ofcritical infrastructure such as oil/gas
pipelines, ensure interoperability and efficiency of transactions (e.g. between hospitals and

health insurance companies etc). r30

o E.g. in Kenya: 'Microfinance institutions guideline: Institutions shall ensure that

agents: i) Identify customers with at least two factor authentication while performing
any transaction requiring identification'.r3 I

o Since the CEPA only allows one category of transactions, if it is used to preserve this

Kenyan microfinance institutions guideline, Kenya cannot have other regulations e.g.

to ensure the cybersecurity ofonline banking/credit cards/oil and gas pipelines etc.

o While the CEPA has a security exception, it is insufficient for cybersecurity
requirements in times of peace etc, see below.

MSME AND COOPERATION CI]APT'ERS

There are micro, small and medium-sized enterprise (MSME) and cooperation chapters in the CEPA.

However, they only have vague provisions on cooperation (e.g. via seminars), require the CEPA text
etc to be put on a website, have a committee to discuss the issues and any resources must be agreed by
both the UAE and Kenya. [n addition, both these chapters are unenforceable (they are excluded from
the scope of the CEPA dispute settlement chapter. I.e. these chapters do not require the UAE to provide

US$Xmillion in aid to Kenya each year. The provisions in these chapters apply equally to Kenya and

the UAE so Kenya is also supposed to aid the UAE, even though the UAE's GNI per capita is is 23

times larger than Kenya's132.

DISPUTE SETTLEMENT CHAPTER

The CEPA chapters discussed above (except the MSMEs and cooperation chapter) are enforceable
because the CEPA dispute settlement chapter applies to all CEPA chapters unless otherwise specified.r33

If Kenya does not comply with the CEPA (e.g. the IP chapter) and is sued by the UAE and loses, the
UAE can suspend equivalent benefits until Kenya complies with the IP chapter.r3a

GENERALLY

I Since local ner,vspapers and broadcasters are losing revenue to big tech companies, Australia, Canada, Indonesia

etc have implemented laws to require big tech plattbrms like Facebook and Google to share revenue with
nelvspapers etc when they use their content. E.g. it resulted in almost A$250million per year from bie tech to
newspapers etc and allolved nervspapcrs to increase their staff by 50%. See also

https://www.bbc.co.uUmediaaction/insis,ht-and-impact/insis,htbloey'indonesia/regulation-and-big-tech and

https://www.abc.net.aulnews/2025-04-02/media-bargainine-code-tariffs-trump/105 124278.
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W'cttotctltattltcCLP,,\tcxtrelcusctl stillhusanumbcroltl'posinit(c.g.'ArticlcXX.lf ispresutrrabll
supposed to be 'Article 16.14' and 'CPA' is defined in Article I .3 but then not used in the text). So this
text presumably still necds to at least bc legally scrubbed to fix such errors Tlrere appears to be no
special ancl dil'fcrcrrtial trcuIrnc.nt'transitioll pL.rio(l.i lirr Kc.nya (clen tlrough tlrc LIr\l]'s CNI capitrl is ll
tirncs largcr tlran Kenya'sl";. cxccpt lbr sornc trarrsition perirlrls irr Kcnl'a's serl'ices scheclulc lrrhiclr
the tiAE also has). Even LIS F1'As e.g. the l'rans-Pacific Par(nership (TPP) included transition periods.
includirrg for the TRIPS+ provisions on rnedicines such as market exclusivity.rrr'

,l

',.t.t,,ir
We therefore urge you to remove all 

-I'RII'}S+ 
provisions befbre ratitlcation olthe CEPA if at all it needs

to be ratified because costs significantly outweigh any benefits, as outlined above. We look tbrward to
the opportunity to discuss our concerns with you in rnore detail.

',!)irt'ti,1;,

,. ll,i,r, ,,tr'., t.
While a few inventors may benefit from a grace period (and these benefits can be obtained in other
ways), there are costs for consumers, other inventors and producers, patent examiners etc. According
to the Eutopean Patent Office's Economic and Scientific Advisory Board, the costs of a grace period
include: 137

r Increased legal uncertainty
. Complicating the patent system (including reduced efficiency in patent examination and

processing)
o Increased costs ofadvisory opinions and litigation
. Delaying entry into the public domain
o Increased risk of unintentional infringement by competitors

The grace period is a period before a patent application is filed when disclosure of the invention can be
done without losing novelty.

The benefits ofa grace period are:

. To reduce the risk of accidental disclosure by the inventor which means it is not novel anymore and
so cannot be patented

. To allow earlier dissemination of research to increase knowledge spillovers.
le that this helps inventors disclose the invention eg to funders (eg via an exhibition) so they can invest
in producing the invention etc. However there are a number of problems caused by the grace period,
some of which are outlined in this note.

The USA and Japan have been pressuring countries to agree to grace periods.l38

l,.111r.iilr;1ilrl J,1;.11rIlii r,r.it'. , ..'i;,:i ir':il i

Length:

Some countries have a grace period eg of 6 or l2 months.rre Of the countries in WIPO wanting a grace
period as of 2006,37 wanted it fbr 6 months,22 wanted it for l2 months.rl0 (The longer the grace
period, the more additional inventions which will be patented, see belo',v).

What grace period is available for:

Some countries only allow grace periods for novelty or inventive step. E.g. the European Patent
Convention only allows grace periods for novelty (not for inventive step).rrl

Situations where grace period is available:

Some grace periods are broader than others. Eg some may only allow grace periods for displaying the
invention at a recognised exhibition. The European Patent Oftrce (EPO) only recognized two

l8



exhibitions in 20 l6.ra2 This meant there is more legal certainty because it is easier to check whether

there were any relevant disclosures at this limited number of exhibitions.'

Even if Kenya already has a grace period, including it in the CEPA:

a) locks it in. Therefore if it turns out to be difticult to administer or causes too much to be patented,

the country cannot repeal the grace period the way it can if it is merely in its law.

b) May lengthen it (e.g. if the Kenya only has a grace period for 6 months since the CEPA grace period

is for l2 months).
c) May broaden it e.g. if Kenya only allows a grace period for:

a. certain limited disclosures (e.g. in exhibitions), since CEPA broadens it to any public
disclosure

b. novelty or inventive step, since the CEPA grace period appears to apply to both

c. disclosures by the inventor, since the CEPA applies to disclosures by the inventor, patent

application or anyone who obtained the information from the inventor/applicant whether

inside/outside Kenya.

Some concerns about grace periods
Some of the problems caused by grace periods are outlined below.

Irnplications for consunrel's
Grace periods can have implications for purchasers of patent products/their generic versions, e.g.

patients needing generic medicines, or farmers/manufacturers needing inputs or govemments needing

to buy generic environmental technology/subsidise medicines etc.

Professor Carlos Correa notes that the impact of the grace period is that more (e.g. medicines) will be

patented because the grace period 'expands the scope for patenting, as inventions disclosed during that

period would be eligible for protection, notwithstanding that they would have been deemed in the prior

art in accordance with the general rule on novelty'.143

A grace period can also delay the entry of generic medicines and other products because it causes

'Postponement of the moment at which the invention will fall into the public domain. Important patents

which are maintained for the full patent term are likely to fall in the public domain later for graced

patents than would be the case if no grace period were available.'raa

The Nobel Prize winningla5 humanitarian organisation Doctors Without Borders therefore recommends

the rejection of the grace period proposed in the Regional Comprehensive Economic Partnership

(RCEP).'46 RCEP inciudes countries which are more and less developed than Kenya.raT

lmplications for third parties
Third parties such as generic companies and other inventors need to be able to tell if an invention is

patented so that they can make/import generic versions or invent around it: The 'grace period would
also mean that, for others working in the same area of medicines or medical technology, there would
be additional uncertainty as to whether they can work on or produce a particular medicine or medical

technology disclosed by any person for fear that a patent application may be filed l2 months later.'raE

A grace period would decrease legal certainty
A grace period increases legal uncertainty both before and after the patent on the invention concemed

is granted according to the European Patent Office's Economic and Scientific Advisory Board.rae This
is because:

o 'it would take longer before third parties could know whether an application has been filed for
the subject matter or whether the invention is and shall remain in the public domain'

o 'there would also be legal uncertainty post-grant, related to difficulties ofdetermining the status

of items of potential prior art for the assessment of the validity of granted patents.' A grace

'As the industry association representing 90% of the chemical industry in Cermany noted: 'where third-party
patents are traced the rules ofthe German and European patent law enable the identification ofan objective

reference date (priority date) and ofobjective reference content (the description in writing ofthe invention as

submitted). This results in a maximum of legal certainty and security of investments',

https://www.vci.de/vci/downloads-vci/firstspirit- 14 l3 8093 I 3891vci-position-on-qrace-periode- 140714-en.pdf.

This reduces costs for inventors, see below.
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pcriod w'oul(l'lttcl'casc in thc costs ot'obtaining ticedonr to operatc opinions and in Iitigation
costs. Post-grant, the assessment of the prior art and thus of the validity ol granted patents
lvould be rnore diftlcult than in the absence ol'a grace period.'l'his rnay leacl to an increase in
lltc costs ol'litigatiorr urtl irr tlte costs oIobtairtirtg fi'c'ctlorrl to opcrate opiniorrs. Murco'uc.r. thc
lact that irtt ittr,crttiott is put into the public cltlrlairr prior to tiling rtray caLtsc ar) irrcrcasc irr
disputes over entitlement. contributing to litigation costs.'

Gennan law and the European Patent Convention (EPC) specily that the only disclosLrre ol'patent
subject-matter rvithin 6 rnonths prior to patent tiling which has no prejudicial effect is if that disclosure
took place within a presentation of the invention at an official or officially recognised exhibition or is
due to an evident abuse of law to the detriment of the patent applicant. According to the industry
association representing 90% of the chernical industry in Germany (VCI) (which categorises the current
German law and EPC as not having a grace period):r50

'ln the existing legal situation in Cermany and in Europe, the reader of a (scientific) publication
within the above-described "freedom-to-operate" analysis can assume that he/she may fieely
use the information given in this publication if t8 months afterthe scientific publication no
relevant patent applications ofan earlier priority date can be found: because the patent filing
for an invention and the technical teaching in that application are usually disclosed l8 months
after the filing date. In the existing legal situation, the companies can fully resort to all of the
published non-patent literature, use it if they wish and possibly make further developments by
way of improvements to existing inventions.

With the immense and constantly rising numbers of scientific publications that come out every
year and are generally accessible, the "freedom-to-operate" analysis is a great challenge to the
companies already under existing law. The experiences of companies in countries with grace
periods show that introducing a grace period in Germany or Europe would once more
significantly increase the amount of research necessary: because after l8 months it can be no
longer assumed automatically that the published scientific findings may be used freely, since it
would need to be expected - at any time and as a matter of principle - that a grace period is
claimed for a patent application.

In this connection, further points of legal uncertainty would ensue and render it even more
difficult to assess the patent situation. For example, introducing a grace period would give rise
to several questions of whether a pre-publication of a potentially relevant third-party patent
takes into account the state-of-the art or not and, consequently, whether a third-party patent
constitutes a problem or not. Concretely, the following questions would need to be asked by
way of example:

. In the first place: does the third-party patent owner claim the grace period?

. Does the pre-publication really go back to the inventor of the third-party patent?

r What is the course of action with several inventors orjoint patent applications (e.g. two
companies) if the pre-publication constituting a bar as to novelty was made by only one
inventor alone?

. To what extent does the pre-publication need to be taken into consideration as the state-
of-the art for the third-party patent?

. How to proceed with verbal disclosures or a general public display?

. ln cases of dispute: how long does it take to reach a decision? Must
development/production stops ofseveral years be feared?

. . . there is the risk of a general increase in legal disputes in connection with the grace period,
leading to clearly higher financial burdens for the companies and longer disruptions of
development/and or production with an uncertain outcome. These aspects are a major danger
to competitiveness, especially for SMEs.'

I
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tiroce periotl nroftc.s it ntore diJficult for irtverttors
According to the industry association representing 90% of the chemical industry in Germany (VCI), the

increased legal uncertainty due to a grace period (see above) is problematic:r5l

'ln innovative industries like the chemical industry, companies need to be able to assess the

patent situation as reliably as possible before investing in research and development (R&D).

For example, this is important in the strategic assessment of fields of technology or of concrete

R&D projects - and within this assessment it needs to be found out whether third-party patents

stand in the way of own developments or prevent a return on the necessary investment. In
professional R&D processes this is done by way of so-called "Freedom-to-Operate" analyses

which constitute legal assessments of relevant third-parfy patents. If uncertain legal points

emerge in the assessment of thirdparty patents, this can delay the development process or

development projects might even be given up entirely. At the very least, it becomes necessary

to invest in a deeper assessment of patent law aspects, channelling these funds away from the

actual innovation process. This risk increases considerably due to a multitude of open questions

in an introduction of a grace period. . . As described above, a grace period would cause a high

level of legal uncertainty and thus be detrimental to innovation.'n

Do universities need grace pteriods?
The members of the German chemical industry association (VCI) frequently collaborate with

universities and other researchers and finds they are aware of the implications of disclosure before

patenting and have patent exploitation agencies to advise them, so the lack of a grace period has not

been a problem for them:r52

'The proponents of a grace period frequently emphasise an alleged need by universities and

other research facilities. Their argument is an alleged conflict at universities and research

institutes between the necessity of early publication of scientific findings on the one hand and

the prejudicial effect of pre-publication on inventions/novelties on the other, holding that this

conflict cannot be resolved due to the lack of a grace period. In their numerous cooperation

activities with the above-named partners, the VCI member companies have not encountered

any such problems. Rather, the companies of the chemical-pharmaceutical industry note that

the recent years have seen a strong professionalization of science in IP management, especially

in patent law. This is also reflected in the setting up of many patent exploitation agencies. From

the VCI's viewpoint, these cooperation partners of the member companies are proficient in
handling the German and European patent systems. No cases are known of pre-publications
with a prejudicial effect on patents having been made by scientific cooperation partners. . .

'Unlike from what some of the stakeholders might expect, introducing agrace periodwould
not make IP management any easier for SMEs and universities or research institutes.'

Grace perioti rrra/<es it ntore difftcult for SMEs

'Unlike from what some of the stakeholders might expect, introducing a grace period would not make

IP management any easier for SMEs and universities or research institutes.'r53

For example, if there is a grace period, SMEs 'would need to gather their data for all of their publications

and ensure that the grace period has not expired before filing the relevant patent applications. In this

context, it is frequently forgotten that a grace period is no general "free ticket" for the disclosure ofan
invention prior to patent filing. Also with a grace period, deadlines need to be observed, checked and

complied with. Needless to say that such deadlines can be missed too.

Moreover, early publication can lead to a loss of legal protection in other countries which have no grace

period or where grace periods are shaped differently. . .

Furthermore, the proponents of a grace period entirely overlook that - based on the publication by an

inventor - third parties could file their own patent application with an even earlier priority date than

n VCI categoriscs the German and European Patent Convention systems as not allowing a grace period (even

though they specify 'disclosure of a patent subject-matter within 6 months prior to patent filing has

no prejudiciat effect if that disclosure took place within a presentation of thc invention at an official or officially
recognised exhibition or is due to an evident abuse oflaw to the detriment ofthe patent applicant or his/her legal

predecessor. Such protection ofexhibitions and reasons ofequity should not be confounded with a grace

period', https://www.vci.de/vci/downloads-vci/firstspirit-14138093 l389lvci-position-on-grace-periode-140714-

9!.pd0.
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rltat ol-thc patcrtt liling by thc invcrttor him hcrsclt. baruing thc conrrnelcialisation of thc inlcntion.
Those who are calling for a grace period in order to possibly use it systernatically are rr-rnning high risks.
The existing systetn provides a meaningful incentive - also comnrercially - to flrst oF all protect
ittttovatiorls utt(lcr patr'rtt larv insteail olplcscuting thcrrr to tlrilcl partics practicalll fl'c.c-ollclrargc antl
"itr tlrc cotttlbrt of'thcir ltotttes". It is the iattcr sccnario that coultl bring about a situatiorr rvhcre thc
cornmercial ttse ol'rcsearch rc'sults is no lorrger possiblc or at least no longer attractive.'rj'r

'the VCI acknowledges that - especially among some SMEs - isolated problerns might arise which the
irnpacted parties attribute to the lack of a grace period. I-lo',vever, the VCI takes the view that these
problerns are not primarily due to this lack of a grace period and cannot be solved by introducing one.
Quite the contrary, a considerable amount of legal uncertainty would be the price to be paid by SMEs
and all other users ofthe patent system for an introduction ofa grace period'.r55

'the main policy objection invoked in Europe against the adoption of a grace period is that it creates
legal uncertainty for third parties, which may find it difficult to ascertain the state of the art in regard to
the application or patent of a competitor, if pre-filing publications which would be novelty-destroying
are later found to be graced. The simplicity and legal certainty offered by the EPC in terms of
the definition of prior art is considered by European users to be one of the most attractive aspects of the
European patent system.' 156

German chemical industry opposes grace periods

VCI is the industry association which represents 90% of the chemical industry in Germany, (including
German subsidiaries of foreign businesses) and it notes that:r57

. 'A grace period would bring a large degree of legal uncertainty and, consequently, impair
innovation. . . A high level of legal certainty and clear-cut legal rules are central to creating
attractive framework conditions and security of investments'

r 'lntroducing a grace period would make IP management more difficult, especially forsmall and
mid-sized enterprises (SMEs) and universities/research institutes'

r 'grace periods are used only in rare exceptional cases in the relevant countries. Those exceptional
cases cannot be the reason for far-reaching legislative changes, such as introducing a grace period'
(See Annex below for details).

o 'Exceptional sector- or technology-specific cases of pre-disclosure prejudicial to
innovation or regarding the use of grace periods are not representative. Therefore, they
should not give rise to calls for a grace period, and they should not be decisive for legal
changes of such far-reaching impact.'

o Even ifrules increasing transparency about clinical trial data (eg so dangerous side effects
are not hidden by patent owners) are introduced, there is still no need to introduce a grace
period. This is because an application on a patent for a medicine is usually filed as soon as
the medicine is found to work in a test tube, long before any clinical trials which may
disclose the medicine begin: 'Generally, patents in the field of pharmaceutical products are
filed a long time before the underlying clinical trials are finatised - and comprehensive
transparency rules are to apply only at the end ofthese trials. Consequently, a grace period
is likely to be used only marginally in such cases. Therefore, this sector-specific feature
should not be taken as the reason for a change in patent law that would affect all sectors
and industries.'

. Therefore'the companies represented by the VCI see no need to introduce a grace period.'
There were 59 British respondents to a 2002 UK consultation on grace period (individual inventors,
SMEs, patent agents, academics and large companies) and they were mostly happy with model E or if
a grace period had to be introduced, for it to be for a maximum of 6 months.rjs

'A grace period also makes the work of patent cjffices more complicated, which, in times of backlogs
and work-sharing, implies policy issues of systemic relevance. At the EPO, given the extremely narrow
range of declarations filed in relation to Art. 55 EPC. the application of the novelty requirement for
searchable prior art is simple: where the date of publication of a document is prior to the filing or
priority date of the application, inclusion into the state of the art may be ascertained from the face of
the document. Where a grace period exists, other issues may become pertinent, such as the origin of the

q
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disclosure, or whether the invention thus disclosed is that of the subsequent applicant's. These

may require additional office actions, which impact on the duration and efficiency of the procedure.'r5e

The European Patent Office's Economic and Scientific Advisory Board also noted that a grace period

would could result in 'a systemic negative impact on the functioning of the patent system because

introducing a grace period may complicate the process of identifuing the applicable prior art. Single

items of potential prior art would require investigation as to the origin and circumstances beforethey

could be identified as such. Pre-grant, this may result in a lengthening of the granting procedure, a loss

of operational efficiency and an increase in patenting costs due to the potential need for additional

communications between the examiner and the applicant.'160

Who benefits from a grace period?
Inventor A who accidentally discloses the invention A during the grace period benefits from a grace

period for invention A. However, as noted above, if there is a grace period, other inventors who want

to invent around the product A then have to spend more time and effort figuring out whether product A
is patented etc.

Furthermore, since all RCEP countries (with enough data) except Japan are net intellectual property

(IP) importers, they do not have many inventors who can benefit from a grace period.

US companies benefit if CEPA includes a grace period (since countries generally implement it with
respect to applicants from the whole world, not just from the UAE, since it is too difficult to determine

whether a company is from the UAE given subsidiaries etc). 'Patents originally filed in the US but

subsequently filed in countries without a 12 month grace period cannot benefit from the grace period

exception in the US. This disfavours US companies and is the reason why the US pushes trading

partners to adopt grace periods. All US trade agreements, including the proposed TPP Agreement,

require l2 month grace periods.'16l

In European discussions, 'The FR delegation stated unequivocally that inventors should be advised

to patent their inventions before disclosing them in any way.'t62

As can be seen from the German chemical industries above, even some inventors do not want grace

periods.

There are other ways to obtain the benefits of a grace period which have fewer costs, for example:

Implicatiolls when corlbined r,l'itlr otlter T'RIPS+ llrovisiolls
According to the EPO's Economic and Scientific Advisory Board, a grace period can result in
'lncreased risk of unintentional infringement by competitors. There might be a higher risk of

5

t

Benelit of grace period (GP) Alternative

Reduced risk of accidental novelfy-
destroying disclosurel63

Since the GP only protects against accidental disclosure

during the GP (eg l2 months), it is not a total solution
because the GP does not protect against accidental
disclosures at any time. The French government instead

suggests educating inventors (eg via offices with patent

expertise in universities and research institutions) not to

disclose their invention without patenting it.

Earlier research disseminationrfl This can also be achieved by filing an earlier patent

application

For inventions which cannot be tested
in secret, a grace period may allow
such inventions to be improved or their
effectiveness to be more accurately
assessed prior to filing a patent
application.r65

Based on the Annex below, this is likely to be rare and a

patent application could still be filed first.

Disclosure to potential funders This can also be achieved by filing an earlier patent

application
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ul)intet)tiottal inliingcnrcnts b1 third partics using a discloscd inv'cntion una\\'arc ol'thc tact Lhut thc
invention might eventually be patented. These parties then would become infringers.'r('('

Therefbre the implications of a grace period also need to be considered in combinatiorr with any other
l'Rll)S.pt'olisionsu'hichrnirybcproposecl inatl'cetrztcleasrcerr.tcnt(F'lA)suchasthcCij[rA. |or
exarnple ilthe CEPA has Tttll'}S.r enfbrcemeut. then ir generic company rvhich unintentionally
infringes a patent (by using a disclosed invention which can eventually be parented clue to a grace
period) could thce a much higher penalty." This can discourage generic producers of medicines,
environmental and other technology etc frorn producing.

Caretirl cost-benefit analyses need to be carried out of the implications of agreeing to a grace period.
These should include consideration of the irnplications for: consumers (eg if more rnedicines are
patented due to the grace period), generic companies and other inventors who want to avoid infringing
the patent, patent examiners etc. 'The advantages that a grace period rvould bring for a very small
number of users must not be paid at the price of disadvantages for the vast majority of applicants and
for the functioning of the patent system overall.'r67 This is because as the German chemical industry
noted (see above), grace periods would decrease legal certainty, which increases costs for many
inventors and SMEs, for a provision which is rarely used (see Annex) and which is to solve a problem
(disclosure before filing the patent application) which can be solved in other ways: eg as the French
government said: by educating inventors (for exarnple universities often have an office that advises
them on patents) to apply for patents before disclosing their inventions.

Even British companies said that if a grace period had to be introduced, it should be for a maximum
of six months. If even German chemical companies (including large companies such as subsidiaries of
multinationals) are only able to cope with a very short and narrow grace period (6 months and only
for officially recognised exhibitions (of which there are about two per year) or abuse that harms the
applicant), then the SMEs in Kenya are likely to find it difficult even to implement such a limited
grace period. Grace periods should be left to each country to introduce and adapt in accordance with
their level of developrnent and the capacity of their SMEs etc to be able to cope with any grace
period.

It does not make sense for net IP importers to lock-in a grace period in a free trade agreement (FTA)
like the CEPA.

'ln 2013 the patent offices of the USA (usPTo), Japan (JPo), Germany (DPMA), Great Britain,
France and Denmark as well as the European Patent Office (EPO) carried out a consultation on the
intemational harmonisation of patent law (''Tegemsee survey").

Within this consultation it was enquired, inter alia. about the real use of grace periods by patent
applicants in those countries were grace periods were in place.

The results available from this consultation show that patent applicants really use grace periods only
in rare exceptional cases:

In Japan over 8070 of the respondent SMEs stated to have relied on the grace period in maximally 1olo

of all patent applications. Roughly a further l0% stated to have used the grace period in maximally
l0% of applications. Nearly 100% of the research institutes answered that they resorted to the grace
period in maximally l0% of applications. Around 3070 of research institutes added that they used the
grace period merely in maximally l% of applications. Finally, over 95Yo of large companies stated to
have used the grace period in maximally l% of applications.

In Europe 2l .6% of the survey participants stated to have needed a grace period less than once per
1000 patent applications (< 0.1%). Another 21oh replied that they used a grace period in 0.1% of
applications. 43Yo of the respondents relied on the grace period merely in l% of applications. The
EPO summed up the survey results as follows: '' . . . for 63%o of respondents, the grace period has
either never been relied upon or has been a factor in an infinitesimally small number of cases."

o Unless there are eff'ective exceptions for prior use rights
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Moreover, 61 5% of the respondents in Germany opposed the introduction of a grace period. Among
those who had resorted to the grace period provisions in other countries, only well over half (55%)

spoke for introducing a grace period in Europe.

In their answers to the USPTO, 82%o of respondents originating in Europe stated to have never relied

on a grace period.'

'Furthermore. . . the mere fact that a grace period was claimed should not lead to the deduction that an

unintended disclosure had to be circumvented; we find this deduction per se misleading. The
instrument of a grace period might have been used deliberately even though it might have been

possible to patent the invention also without the grace period option.'

I http://www.parliament.eo.ke/sites/default/fi leV2025-
03/Memorandumo/o20to%20the%20National%2OAssembly%20to%20Commence%20the%20Ratification%20Pr
ocesso/o20o9/o20o/o20theo/o20Kenva%o20-

United%o2OArab%20EmiratesoZ20Comprehensiveo420Economic%20Partnership%o20Asreemento/o20-l.pdf
2 https://www.wto.ors/ensl ist/thewto-e/whatis-e/ti Lelore6-e.htm
r https://www.wto.ore/enelish/docs e/lesale/27-trips 0 l-e.htm
a https://www.twn.my/title2/wto.info/2025lti2503 I 5.htm

' https ://www. wto. ors/en gl ish/tratop-e/dispu e/appel I ate-bodv-e. htm
6 https://www.twn.mv/titte2lwto.info/2025lti2503 I 5.htm
7 Because Kenya has not joined the optional Multi-Party Interim Appeal Arbitration Arrangement (MPIA) that

enables decisions to become final while the AB is not working, httns://wtoplurilaterals.info/pluraljnitiative/the-
mpia/
8 Article 13.33.1
e E.g. see https://www.npr.ors/sections/health-shotV20l5/03/19/393856788/why-is-u-s-insulin-so-expensive
lo Article 13.33.2
rr https://haiweb.orgy'storage/2O1 5/07ll(enya-Report-Pricins-Survevs.pdf
r2 https://traiweb.orelwp-content/uploads/2015/07lKenya-Summary-Report-Pricine-Survevs.pdf
t r https ://data.worldbank. org/i ndicator/l{Y.GNP.PCAP.CD
ra E.g. see https://wikileaks.ors/tpp-ip2/tpp-ip2-chapter.pdf
r5 https://www.mfat.govt.nzlen/trade/free-trade-agreements/free-trade-asreements-in-
force/cptpp/comprehensive-and-progressive-agreement-for-trans-pacific-paftnershio-text-and-resources
r6 https://www.commerce.gov.in/intemational-trade/trade-agreements/comprehensive-economic-partnership-
agreement-between-the-govemment-of-the-republic-of-india-and-the-govemment-of-the-united-arab-emirates-
uae/
I 7 https://rtais.wto.orsfu l/PublicShowMemberRTAIDCard.aspx?rtaid= I I 98
r8 India's is US$2,540 and Kenya's is US$2,110, httns://data.worldbank.ore/indicator/NY.GNP.PCAP.CD
re E.g. see https://phrma.orelresources/phrma-special-301-submission-2025
20 https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-reeiorl/countries-and-regions/east-african-
communitv-eac/eu-kenya-agreement en
2r 'Regionalism, Bilateralism, and 'TRIP Plus' Agreements: The Threat to Developing Countries', Ruth Mayne,

Occasional Paper, Human Development Report 2005, UNDP.
22 http://www.cepr.neVindex.php/publicationVreports/issues-in-trade-and-protectionism
2r hnos://www.citizen.ore/wp-content/uploads/WTO-General-Exceptions-Paper-.pdf
2a E.g. https://www.wto.ors/english/tratop e/dispu-e/cases-e/ds5l2 e.htm and

https://www.wto.ors/en glish/tratop e/dispu_e/cases-e/ds567-e. htm
25 Article 16.4
26 Article 16.25
27 https ://data.worldbank.ore/indicator/NY.GNP.PCAP.CD
28 E.g. see https://wikileaks.ore/tpp-ip2/tpp-ip2-chapter.pdf
2e https://www.mfat.govt.nzlen/trade/free-trade-aereements/free-trade-agreements-in-
force/cptpp/comprehensive-and-progressive-aqreement-for-trans-pacific-partnership-text-and-resources
30 E.g. see https://phrma.orey'resources/phrma-special-301-submission-2025
rrhttps://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-resior/countries-and-regions/east-african-

community-eac/eu-kenya-aqreement en
3? https://www.whitehouse.eov/articles/2025l02lreciprocal-trade-and-tariffs/
ll https://www.washingtontimes.com/nervs/2025lmar/3 l/trump-unveil-liberation-day-tariffs-maior-rose-earden-
event-cabinet/
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l{ httPs://wvv'rv.comnrerce.gov.in/international-trade/trade-agrecments/complehensive-economic-DartnershiEr-
aBI'eemcrlt-betrvcen-the-government-of:the-republ ic-ol-india-and-thc-governnrent-ol-thc-united-arab-erni rates-
rt'!l/
t' lrttL...,,"r1.,:.,.',\t{L()r';/l.llrPlhlic,ilr6rrir IL.r11lrr.r'l-,. I .\llt{'1r.rl.g;p\_]I!u.lr j- I i()1
'u lndiit's is US$2.540 und Kcnya's is LISS2. I10. lrups://datn.',vorldbant .qrg./_!!is,t!dNEiNp.p('Ap ('D
I7 https://wcb.archive.ore/web/20 I8I0It2I5I33/https://\.vww.ilbnt;.txghvp-

20ll
httDs://ms laccess.org/trad in g-arvay-health-cu-mcrcosur-trade-aqreement
https://rvwrv.nejm.org/doi/full/ 10. I 056/NEJMp I 003 I 26
https://wwrv.nejm.org/doi/lul l/ I 0. I 056/NEJMp I 003 I 26
httns://pubmed.ncbi.nlm.nih.gov/21506623/and https://www.ncbi.nlm.nih.eov/prnc/articles/PMC9013034/
http ://rvww.canadianeenerics.ca,/erVne\.vs/nov_ I 4*06.shtml
https://www.ncbi.nhn.nih.eov/pmc/articles/PMC4 108 l2 l/#B24
https ://www. ncb i.nlm. n ih.eov/pmc/artictes/PMC7008687/
https://publications.gc.calcollections/collection 2019/dpb-pbo/YN5-176-2019-ene.pdf
https://www.ncbi.nlm.nih.eov/pmc/articles/PMC90 I 3 034/
https://health.ec.europa.eu/system/files/2016-11/ev_201t0616_co02 en_0.pdf
https://wrvw.aph.eov.aulDocumentStore.ashx?id:801c99f0-f79a-4434-94b2-303cbd97e9bd&subld=56521 7
https://www.tm.mahidol.ac.th"/seameo/20 I 0-4 I -3123-4785.pdf
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IGBA-lmpact%20oFlo20FTAs%20on%20eeneric%20and%20biosimilar%20rnarkets Final%20Deck%20-
o/o20 O clob ero/o202020. o dl
5r See Exhibit 3 of https://cpath.orslsitebuildercontent/sitebuilderfiles/Guatecpathhaonline8-25-09.pdft' https://policy-practice.o*iam.org/resourciyall-"osii-n -rutes-in-
the-us-jord-l 14080/
5l https://policy-practice.oxfam.orgy'resources/all-costs-no-benefits-how-trips-plus-intellectual-property-rules-in-
the-us-iord-l 14080/
54.=--.-=-

https://dash.lrarvard.edu/bitstream/handle/l/41292244lscottmorton%o2cstemo/o2cstern_biosimilars WP.pdf?sequ
ence= l&isAllowed:v
55- And see footnote 44 in thc same document,
https://www.twn.mv/title2/FTAsilntellectual_Property/lP_and_AccessJo_Medicines/TradeAgreementsandAcc
gg$OMedicationsUnderTheBushAdm ini.pd f
5u 

https://www2.ohchr.orelenslish/bodies/lucouncil/docV I lsessior/a.hrc. I l. l2_en.pdf
57 https://unitaid.orgy'assets/TPPA-Report_Final.pJf
58 https://www.medicines[oreurope.com/wp-
contenVuploadV202l/03/Medicines%20lor%20Europe%20Position%20Papero/o20On%20Patent%20Linkaee%2
0 -%o?0Mav o/o2020 I 9. o d I
5e httos://scholarship.law.vanderbilt.edu/cei/viewcontent.cei?article=1298&context:vitl;
https://www.$4o.ore/enelish/tratop e/trips-e/colloquiumJapers_e/2018_african/chapter_10_2018_african edit
ion e.pdf
60 https ://www.ncbi.nlm.nih. eov/pmc/articles/PMC9652859/
6r https://w'wrv.ncbi.nlm.nih.gov/pmc/articles/PMC307389 li
62 https ://www.saspubl ishers.com/articl e/9705/downioad/
6r E.g. see https://www.twn.m.y/title2/wto.info/2025lti2503 I 5.htmn https ://www.wto. ore/en gl i sh/tratop_e/dispu e/appel I ate bodG. htm
65 https:l wn.my^itteZlwto.infolZ0ZSltiZS03 t Slrtm
66 https://wtopluri laterals. info/plural_initiativeithe-mpia/
67 http ://www.oarliament.go.ke/siteVdefau lUirieV20 j5-
03/Memorandum%2oto%20the%2oNational%20Assemblv%20to%20Commence%20the%20Ratification%20Pr
ocesso/o?0oP/o20o/o20lheo/o20Kenyao/o20-

9nited%20Arab%20 nomic%20Partnership%20Agreement%20- I.pdf
u8 https://$"rvw.whitehouse.gov/presidential-actionsii02J/04/reeulating-imports-wittr-a-reciprocal-tariff-to-

l-ectifu-trade-prac d-persistent-annual-united-states-soods-trade-deficits/
o' https://nrrw.wto.org/english/tratop_e/dispu_e/caies_e/ds635_ehtrn "and

https://www.wto.ors/english/tratop e/dispu_e/cases e/ds634_e.htm and

,hJtps://www.wto.org 37_e.htm
'u https://rvww.wto.ore/enslish,/tratop e/dispu_e/cases e/ds633_e.htm
? I https://www.wto.org/enelish/thewro_e/whaais_e/iiLe/org6_ehtm
'i https://ustr.eov/sites/default/fi les/fi les/Press/Repofts/2025NTE.pdf

" https://wwrv.wipo. inUen/web/copurieht/aciiviti;nnternetlr;G;
'o Article 13.5
75 Article 1.3
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76 Article 1.6
77 Article 2. l9
,t
?e https://www.wto.org/english/tratop-e/tradfa-e/tradfa-agreeacc-e.htm
80 https ://www. wto. org/enql ish/tratop e/tradfa-e/trad fa-e. htm
8 | https://www.tfadatabase.ors/en/implementatior/progress-bv-member
82 https://www.tfadatabase.orglerlmembers/kenya
8r https://data.worldbank.org/indicator/TTIY.GNP.PCAP.CD
81 Article 9.3.1
85 Article 9.1 as is'supply of a service' in Article 9.1
t6 Article 9.1
87 Article 9.3.2
88 Article 9.6
8e hnps://www.oecd.ore/content/dan/oecd/enlpublications/reports/2015/08/oecd-reviews-of-health-care-qualirv-
iaoan-2015 91q4c40f19789264225817 -en.pdf
e0 E.g. see https://unstats.un.ore/unsd/classifications/Econ/Structure/Detail/EN/9/621 l3
er https://www.state.gov/reports/2024-investment-climate-statements/kenya/
e2 https://www.state.gov/reports/2024-investment-climate-statements/kenva/
er https://www.state.eov/repofts/2024-investment-climate-statements&enva/
ea Pages 20-22in Annex 98
e5 Kenya's services schedules are available from
https ://www. wto.ors/engl ish,/tratop-e/serv-e/serv-commitments-e. htm
e6 https://docs.wto.ore/dol2fe/Paees/SS/directdoc.aspx?filename=O:/SCI{D/GATS-SC/SC32.pdf&Open=True
e7 https://docs.wto.ors/dol2fe/PaeeVSS/directdoc.aspx?filename=q:/SCHD/GATS-SC/SC I 59.pdf&Open=True
e8 Appellate Body in US Gambling case, para 373C,
https://docs.wto.oreldol2fe/Paees/SS/directdoc.aspx?filename:Q:^VT/DS/285ABR.pdf&Open=True
ee Definition of 'a service supplied in the exercise of govemmental authority' in Article 9.1 and scope in Article
9.3.2.b) excluding services supplied in the exercise of govemmental authority.
loo E.g. see

http://www.epsu.ore/sites/default/files/article/filesiStudv%20M%20KrajewskLModel%20clauses%20for%2Oth
e%2Oexclusion%20ofblo2Opubl ic%2Oservices 20 I 6.pdf by a law professor
r0r E.g. see analysis by larv professor from pl24-128 (hard copy page numbering), http://www.untag-
smd.ac.id/files/Pemustakaan Dieital 2/POLITICAIo/o20ECONOMYo/o20Servins%20whose%20interests%20t
heo/o2Opolitical%o20economyo/o20o9/o20intemationalo/o20tradeYo20ino/o20sewice.pdf
r02 E.g. Art 9. I 1.2 and Art 9. I I .4a) and c)
r0r https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?fi[ename=q:/WT/L/l l29.pdf&Open=True
loa E.g. see

https://www.twn.mv/title2/briefine papersMC I 2/briefinss/Relbrence%20papePlo20on%20SDR%20TWNMC I

2BP%20Nov%20202 I %20Mohamadieh.pdf and

httos://www.twn.mv/title2/briefintJlapers/twn/Domestic%20regulation%20TWNBP%20Oct%202021%2OKels
gv.pdf
r05 Section II paragraph 7e)ii) and iii)
r06 Section II paragraph 7f)
ro7 Section t paragraph l0
ro8 Section I paragraph l2
r0e https://investmentpolicy.unctad.orq/investment-dispute-settlement
rro Article 8. 1.2
I I I https://investmentpolicy.unctad.org/investment-dispute-settlement
It2 https://www.consilium.europa.eu,/en/press/press-reIeases/2024l06/27lenergy-charter-treaty-eu-notifies-its-
withdrawal/pdfl
rrr https://www.sov.uky'qovernmenVnews/uk-departs-energv-charter-treaW
I ra https://www.citizen.org/wp-content/uploads/isds-quote-sheet.p-df
I rs https://www.finance.senate.gov/download./responses-to-guestions-for-the-record-to-katherine-tai
I l6 httos://academic.ouo.com/icsidreview/article/39 121320/77 49344
I l7 https://www.mfat.govt.nzlenltrade/free-trade-agreements/free-trade-asreentents-in-force/cptpp/common-
questions
I rE E.g. see https://wwr,v.southcentre. int/wp-content/uploads/2019/04/lPB I 7 Challenees-of-lnvestment-Treaties-

on-Policy-Areas-of-Concem-to-Developing-Countries-EN.pdf and

httos://investmentpolicy.unctad.org/international-investment-agreements/by-economl/
rre httns://investmentpolicy.unctad.ors/investment-dispute-settlement
r20 https://investmentpolicv.unctad.orglinvestment-dispute-settlement
| 2 I E. g. see https://www.reeulatiorrs. qov/comment/USTR-2022-0002- I I 78,

https://www.resulations.gov/commenyuSTR-2022-0002- 1254 and https://www.ccianet.ore/about/members/
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rrr E.g. the moratorium on customs duties on clectronic transmissions. https ://r.vwrv. lvh itehouse. sov/lbct-

Article 10.4

Ir lcctlonic. l'ransrnissiorD_liN4d.t
rr5 Articlc 10.5
rro https://r'ethinktradc.ors/rcportsidisital-trade-cloublespeak-bie-tcchs-hiiack-of+rade-lingo-to-attack-anti-
monopoly-and-conrpetition-policies/. https://rnedium.com/rethinktradc/trade-larv-hi-iacked-big-techs-diqital-
trade-doubl espeak-strikes-aeain-8alOa3 7ccad9.
https://rvu'u'.$'arren.senate.sov/imo/medi./doci UST'R%20RIlPOR'l-.pdf and https://rethinktrade.org/wp-

I
https://ustr.gov/sites/defaulufiles/surnnrary ol_U.s.-Kenva_Negotiatins_objectives.pdf
https://ielp.worldtradelarv.net/2023l l0/the-us-chanses-its-mind-in-the-wto-e-comrnerce-neqotiations.html
Article 10.7.2b) and paragraph 3.
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I r0 https://www.twn.mv/announcemenUTWN_esignatures20 I 8-9.pdf
''' 8. 1.3 of https://www.centralbank.so.ke/wp-content/uploads/2O16/08/CUIDELINE-ON-rHE-

{=PPOINTMENT-AND-OP -PARTY-AGENTS-BY.pdf
I 32 https://data.worldbanli.ore/indicator/NY.GNP.PCAP.Ct
rrr Article 16.4
rr{ Articte 16.25
I rs https://data.worldbank.ore/indicator/NY.GNP.PCAP.CD

'r6 Article 18.83 https://ustr.gov/trade-asreements/free-trade-agreements/trans-pacific-partnership/tpp-tull-text
tll

http://documents.epo.or9proj ectVbabvlon/eponet.nsf/0/c4a00l f6453 13d48c 1257e0b0034cb2b/gFILE/esab_state
ment grace oeriod en.odf

-

http://documents.epo.ors,/projects/babylon/eponet.nsf/0/c4a00l f6453Rd48c 1257e0b0034cb2b/gFILE/esab_state
ment qrace period en.pdf
lrq Eg see www.rvioo.int/scp/erVnational laws/sraceJeriod.pdf as of l8/5i2018
l40

Ir,tlp://wlvw.wipo.int/exporUsites/wwrv/meetines/enl2006/scp_oLee 06/presentations/scp of se 06_straus.ppt
'o' https://www.natlawreview.com/article/patent-erac -
g&trtl http://www.epo.orq/law-practice/leeal+exts/htmVepc/2016/e/ar55.html
ta2 Supplementaty Publication 4/24)t6 - Ofri"Uotrnal EPO,E"topea rganizarion,

It$ps://www.epo.org/l p2l9.html
'" httD://www.wipo.inVmeetines/en/2006/scp of ge 06/presentations/scp olge 06 corea.pdf.

ir1lp://documents.epo.ore l.oiects/babvlon/eponet.nsf/0/c4a00lf6453fJd48cl257e0b0034cb2b/gFILE/esab state
ment qrace period en.pdf
I as 

https ://www.msf.org/nobel-peace-prize-speech

https://wrvw.msfaccess.orelsites/defaulVfiles/lP_RCEP_%20lPChapteranal),sis_MSF_Access%20to%20Medici
nes_2016_ENG.pdf
la7 https://www.dfat.sov.alrtrade/agreements/in-[orce/rccp and
https://data.worldbank.orp/indicatorA.lY.GNP.PCAP.CD
I a8 https ://unitaid.er:/assets/TPPA-ReporLFi nal.ndf

http://documents.epo.ore/proiects/babvlon/eponet.nsf/0/c4a00 I f6453f3d48c I 257e0b0034cb2b/$FILE/esab_state
ment graceJeriod en.pdf
rs0 https://rvww.vci.de/vci/downloads-vci/llrstspirit-14138093 l389lvci-position-on-grace-periode-140714-
q!.pdf
r5r https://www.vci.de/vci/downloads-vci/firstspirit-14138093 l389lvci-position-on-grace-periode-140714-
g[.pdf
rsr https://uryw.vci.de/vci/downloacls-vci/firstspirit-14138093 l389lvci-position-on-erace-periode-140714-
gr.pdt'
r5r https://www.vci.de/vci/dorvntoads-vci/tlrstspirit-14138093 l389lvci-position-on-erace-periode-140714-
cn.pdf
r5a https://wwrv.vci.de/vci/downloads-vci/firstspirit-14138093 l3891vci-nosition-on-erace-periode-140714-
9!.pdf
r55 https://wwrv.vci.de/vci/dorvnloads-vci/firstspirit-14138093 l389lvci-position-on-grace-periode-140714-
s&!df
r56 https://www.epo.org/modules/epoweb/acdocumenVepoweb2/60/en/CA-106-12_en.pdf
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rs7 https://www.vci.de/vci/downloads-vci/firstspirit-14138093 l389lvci-position-on-erace-periode-140714-
g!.pdf
r58 http://webarchive.nationalarchives.eov.uU20l40603l52435/http://www.ioo.eov.uk/response-erace.odf
r5e https://www.eno.ore/modules/epoweb/acdocument/epoweb2/60/er/CA-106-12-en.pdf

http://documents.epo.orey'projects/babvlon/eponet.nsf/0/c4a001f6453f]d48c1257e0b0034cb2b/$FILE/esab statew
https://www.msfaccess.ore/siteVdefaulUfiles/IP_RCEP_%20lPChapteranalysis_MSF_Access%2Oto%20Medici
nes_2016-ENG.pdf
r62 https://www.epo.ore/modules/epoweb/acdocumenUepoweb2/60/er/CA-106-12-en.pdf

http://documents.epo.ore/projects/babylor/eponet.nsf/O/c4a00 I f6453f]d48c I 257e0b0034cb2b/$FILE/esab-statew
http://documents.epo.orglprojects/babylor/eponet.nsf/0/c4a001f6453f3d48c1257e0b0034cb2b/$FILE/esab statew
http://documents.epo.ore/proiectsibabylor/eponet.nsf/0/c4a00lf6453fJd48cl257e0b0034cb2b/$FILE/esab statew
http://documents.epo.orp/projects/babylon/eponet.nsf/0/c4a00l f6453f3d48c 1 257e0b0034cb2b/$FILE/esab-state
ment_grace neriod en.pdf

'67 https://www.vci.de/vci/downloads-vci/firsspirit-l4l38093l389lvci-position-on-erace-periode-140714-
g!.pdf
r68 https://www.vci,de/vci/downtoads-vci/firstspirit-14138093 l389lvci-position-on-srace-periode-140714-

94.pdf
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1. Econews Africa
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3. The Kenya Legal & Ethical lssues Network on HIV and AIDS (KELIN)

4. Cancer Must Bow
5. Wote Youth and Development Projects
6. Network of Tuberculosis Champions Kenya
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REPUBLIC OF KENYA

MINISTRY OF INVESTMENTS, TRADE AND INDUSTRY

BRIEF ON THE KENYA UAE COMPREHENSIVE
ECONOM IC PARTNERSH !P AGREEMENT

Purpose:

For use by the Cabinet Secretary during a stakeholders' meeting
with the Departmental Committee on Trade, lndustry and
Cooperatives as part of the ratification process for the Kenya -
United Emirates Comprehensive Economic Partnership
Agreement on 28th April 2025
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t. lntroduction

o Kenya and the United Arab Emirates (UAE) begun bilateral

engagements in July 2O2L through exchange of letters

between the Ministers responsible for Trade, with the UAE

conveying its interest in opening bilateral consultations that

would culminate into negotiations for a Comprehensive

Economic Partnership Agreement between the two

countries.

o The consultations reviewed the state of Kenya - UAE trade

and economic cooperation and undertook to explore the

possibility of deepening the cooperation within the

limitations imposed on both countries by their respective

memberships to Regional Trade blocks i.e. East African

Community (EAC) and Gulf Cooperation Council (GCC).

o The consultations concluded with the Kenya Cabinet

approving negotiations, conclusion and signature of the

Agreement between the two parties. The agreement was

signed on 14th January 2024 in Abu Dhabi, the United Arab

Emirates.

2. The Agreement
o The full title of the Agreement is "The Comprehensive

Economic Pattnership Agreement between Kenya

and the United Arab Emirates.
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o The agreement is called comprehensive because it

encompasses trade in goods, economic cooperation,

investment and trade in services

o lt covers General Provisions, Trade in goods, Rules of

Origin, Customs Procedures and Trade Facilitation, Sanitary

and Phytosanitary Measures, Technical Barriers to Trade,

Trade Remedies, Investment, Digital Trade, Procurement,

lntellectual Property Rights, Small and Medium Enterprises,

Economic Cooperation, Investment, Dispute Settlement,

Exceptions, Administration of the Agreement, and Final

Provisions.

. However, it excludes market access (tariff liberalisation) as

both Parties agreed to negotiate this chapter with all the

EAC Partner States, when ready.

3. Justification for the agreement
o The total trade between Kenya and UAE over the decade

has shown a positive trajectory. ln 2023, the United Arab

Emirates was Kenya's 6th largest export market, absorbing

5.5%o of exports and 2nd largest import source accounting

for 15 .7%o of the imports.

o Trade trends between the two parties indicate that two-

way trade grew by L69.24 percent over nine years from

Ksh. L42.5 billion in 2013 to Ksh. 383.68 billion in 2022.

Kenya's exports to UAE amounted to USD 373.6 million

and USD 401.5 million in 2022 and 2023 while imports
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from the UAE were valued at USD 3.45 billion and USD

2.95 billion during the same period.

. Kenya's main exports to the UAE were mainly tea, the

meat of sheep or goats, fruits, vegetables, and cut flowers

while imports from UAE were mainly petroleum oils and

oils obtained from bituminous minerals and polymers of

propylene in primary forms, telephone sets, and cement

clinker.

4. Justification of the agreement

o The UAE is a member of the Gulf Cooperation Council

(GCC) countries and has strong economic ties with its

partners Saudi Arabia, Kuwait, Bahrain, and Oman; they

share a common market and a customs union. Under the

Greater Arab Free Trade Area Agreement (GAFTA), the

UAE has free trade access to most Middle East countries

and our ambition is gain strategic access to these markets.

. The Kenya - UAE CEPA provides the country with a unique

opportunity to enter into a reciprocal bilateral trade and

development cooperation arrangements with one of the

emerging global economic powerhouses.

. Both Kenya and the UAE hold "gate way" Iocation status

in their respective regions Kenya as the point of entry

into the Eastern Africa region while the UAE is the entry

point to the greater Middle-Eastern region covering the

gulf and the former the Commonwealth of lndependent
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States' countries to the south of the Russian Federation.

Kenya will therefore utilise the excellent UAE logistics and

other connections to trade more with these countries as the

UAE utilises Kenya's good will to penetrate the rest of

Africa.

5. Obligations in the Agreement

a. Policy and legislative considerations

The CEPA, along with all other trade agreements are

anchored in the National Trade Policy and the lntegrated

National Expofts Development and Promotion Strategy.

Despite this, the Kenya - UAE CEPA requires ratification by

the National Assembly in accordance with the Treaty

Making and Ratification Act of 2Ot2, revised in 2018. This

is the reason we are here; to obtain your support for the

approval of the agreement.

b. Administrative obligations

Kenya and the UAE are required to set up a Joint

Committee to steer the implementation of the CEPA. For

Kenya, the chair of the council shall be the Cabinet

Secretary for the time being responsible for lnternational

Trade.

c. Ministerial obligation

The CEPA is to be implemented by the Ministry of

lnvestments, Trade and lndustry and any such successor
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Ministry/Department. We hope to roll out a programme to

sensitize the Kenya producers and exporters across the

country on the benefits of this agreement and how to

utilize them

d. Financial lmplications

There will no financial Iosses resulting from tariff

Iiberalisation given the agreement excludes market access,

which the Parties have agreed to negotiate with all the EAC

Partner State, when ready.

6. Benefits of the Agreement to the Kenyan people

. Expanding exports for Kenyan products to the UAE and the

wider Middle-East and near-East particularly meat and

meat products, horticulture (fruits and vegetables), tea,

coffee, and spices, among others. This is because the

agreement accords Kenya producers the certainty and

predictability needed to enhance production for exporting

to the UAE. For example in 2023, the UAE imported from

the rest of the world:

{ Tea valued at USD221 million but only USD78.5

million from Kenya;

/ Coffee valued at USD300.7 million but only USD1.21

million from Kenya;

/ Spices valued at USD 126.2 million but only USD 618

thousand from Kenya;
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'/ Meat and meat products valued at USD2.51 billion

and only USD74.5 million from Kenya;

/ Edible fruits and nuts valued at USD2.7 billion but

only USD38.7 million from Kenya;

/ Cut flowers where we supplying USD32.7 million

against imports of USD78.8 million; and,

/ Vegetables valued at USD217 million and only

USD6.7 million.

o The agreement has refined measures to facilitate trade

through a common understanding of customs procedures

and trade facilitation measures, and also sanitary and

phytosan itary measures.

o Expanding opportunities for services trade, since the

agreement has created a common approach to rules on

trade in services between the two countries.

o Kenya has become one of leading global actors in the

export of services, with exports valued at USD 6.2 billion

(Ksh. 806 trillion) in 2023. The UAE on the other hand

imported services valued at USD 96.91 billion in 2022, and

our intention is tap into this huge market, in areas such as

telecommunications and lT, construction, business services,

transport, education, health and the digital economy,

among others. Further, Kenya intends to tap into UAE's

investment capital and expertise in air and maritime

transport, distributive trade and real estate development.
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o lt is noted that this is the very first time that Kenya is

entering bilateral arrangements with another party on

trade in services.

o lncreased investment in Kenya particularly in sectors such

as lCT, healthcare, agriculture and several other areas.

o Expanded technical cooperation.

7. Possible negative effects:

There are no possible negative effects on Iocal industries

because the two Pafties have not negotiated any bilateral

tariff liberalization. The applicable EAC Common External

Tariff regime remains in place.

8. Measures to mitigate any negative effects arising from

the agreement

o Trade Remedies Provisions: Safeguards,

Countervailing Measures and Anti-dumping - provides

for trade remedies to safeguard against unfair trade

practices which leads to market distortion.

. Amendment Clause - provides flexibility to the Parties to

seek for amendments on any provisions when need arises.

o Mandatory 5 Year Review Clause - provides for a

comprehensive mandatory review of the entire agreement

every 5 years.

. Exit clause - provides for flexibility to the Parties to exit

the agreement upon giving one year written notice.
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9. Request to the Depaftmental Committee

The Departmental Committee is therefore invited to:

o Take note of the Kenya - UAE CEPA as an instrument that

provides the country with a unique opportunity for

reciprocal bilateral trade in goods, services and

development cooperation arrangements with one of the

emerging global economic powerhouses; and,

o Approve the agreement for Ratification in accordance to

Section 7 of the Treaty Making and Ratification Act

No. 45 of 2OL2 (Act No. 18 of 2014 and Act No. 18 of

2018).

Prepared by the State Department for Trade

April 2025
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REPUBLIC OF KENYA

MINISTRY OF INVESTMENTS, TRADE AND INDUSTRY

OFFICE OF THE CABINET SECRETARY

RESPONSES TO QUESTIONS ON THE COMPREHENSIVE

ECONOMIC PARTNERSHIP ACREEMENT BETWEEN THE

REPUBLIC OF KENYA AND THE UNITED ARAB EMIRATES

PURPOSE:

For use by Hon. Lee Kinyanjui while appearing before the

Departmental Joint Sitting of the Departmental Committee on

Trade, lndustry and Cooperative, and the Departmental

Committee on Health of the National Assembly on l3thNovember

2025
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Opening remarks

Hon. Chair persons, and members of the Departmental

Committee on Trade, lndustry and Cooperatives; and the

Departmental Committee on Health.

Thank you very much for the invitation to apprise on 12 areas of

concern that have been brought to your attention with regard to

lntellectual Property Rights in the Kenya - United Arab Emirates

Comprehensive Economic Partnership Agreement, in respect to

public health. However, please allow me to give you a few

highlights of the CEPA before answering the specific questions.

lntroduction

. Kenya and the United Arab Emirates Union signed the

Comprehensive Economic Partnership Agreement on 14th

January 2025 in Abu Dhabi, United Arab Emirates.

. The full title of the Agreement is "The Comprehensive

Economic Partnership Agreement between Kenya, of the one

part, and the United Arab Emirates, of the other part.

o The agreement covers General Provisions, Trade in goods,

Rules of Origin, Customs Procedures and Trade Facilitation,

Sanitary and Phytosanitary Measures, Technical Barriers to

Trade, Trade Remedies, lnvestment, Digital Trade,

Procurement, lntellectual Property Rights, Small and Medium

Enterprises, Economic Cooperation, lnvestment, Dispute
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Settlement, Exceptions, Administration of the Agreement, and

Final Provisions.

. The agreement excludes market access (tariff liberalisation) as

both Parties have agreed to negotiate this chapter with all the

EAC Partner States when ready.

lntellectual Property Rights

o The lntellectual Property Rights is dealt with under Chapter 13.

Generally, the Chapter reaffirms the commitments the Parties

have to the TRIPS Agreement and other international

Agreements that both Parties have acceded to and ascribe to

the provisions thereto. The Chapter is fundamentally aligned

to the TRIPS Agreement. A synopsis of the Chapter is as

follows:

/ Section A - General Provisions-Definition, Objectives,

principles, nature and scope of obligations. This covers

Public health, national treatment, transparency and

application of the Chapter.

/ Section B - Cooperation-establishment of a subcommittee on

IPR and Patent cooperation.

/ Section C - Trade Marks, Domain names,

/ Section D - Country names.

/ Section E - Geographical lndications

/ Section F - Patents and lndustrial Designs
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/ Section 6 - Undisclosed Test or Other Data for

Pharmaceutica I Products

/ Section H - Copyright and Related Rights

/ Section I - Enforcement and Border Measures

Responses to the questions

a. lssue: What rationale was used to agree to a five-year data
exclusivity period under Article 13.33, although TRIPS does not
require such a measure?

Response:

. The rationale was a delicate negotiated balance between the

negotiating Parties, the provisions of the TRIPS Agreement, and

weighed against global practices.

. Article 70 of the TRIPS agreement on the Protection of Existing

Subject Matter states: Where a product is the subject of a patent

application in a Member in accordance with paragraph 8(a),

exclusive marketing rights shall be granted, notwithstanding

the provisions of Part Vl, for a period of five years after

obtaining marketing approval in that Member or until a

product patent is granted or rejected in that Member state,

whichever period is shorter, provided that, subsequent to the

entry into force of the WTO Agreement, a patent application

has been filed and a patent granted for that product in another

Member and marketing approval obtained in such other

Member.
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. lt can be noted that patents usually have a longer term than

data exclusivity and both run concurrently in developed

countries. Therefore, data exclusivity is of practical value only

when there is no patent or the remainder of the patent term

on approval is shorter than the period of exclusivity. lf there is

no patent, as for example when an application is rejected

because the invention claimed is not new or does not involve

an inventive step, then data exclusivity confers a period of

monopoly.

. The concept of protecting test data gained international

prominence through the Paris Convention and was later

reinforced by the Agreement on Trade-Related Aspects of

lntellectual Property Rights C[RIPS). Under TRIPS Article 39

(3), member states must protect test data against unfair

commercial use and disclosure.

. This obligation mandates a predefined period where second

entrants cannot rely on bioequivalence to avoid extensive tests

for efficacy and safety. lt strikes a balance, enabling the

originator to recover their testing expenses while ensuring the

availability of safe and effective products in the market.

. Although there is no uniform standard for enacting and

implementing data exclusivity laws, the period during which

originators can enjoy exclusivity after marketing approval

typically ranges from 5 to IO years. For example, the US
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through the Hatch-Waxman Act of l9B4 (The Drug Price

Competition and Patent Term Restoration Act - Public Law 98

- 417) provides 5 years of data exclusivity for new drugs and 3

years for new indications of existing drugs. Many others like

those in the EU, Australia, and New Zealand, data protection

systems, withholding the results of patented inventions from

the public and Research and Development agencies for up to

five years. Some others even extend patent terms in case of

lengthy approval processes. For example, China offers 6 years

of data exclusivity, the Philippines B years, Brazil 10 years,

Korea 8 years, and Taiwan 6 years. Japan's data exclusivity

ranges from 4 to lO years

b. lssue - Did the Ministry conduct a cost-benefit analysis to assess

the trade and health implications of accepting TRIPS - Plus

obligations?

Response:
. The Ministry did not conduct a cost - benefit analysis to access

the trade and health implications. The Ministry borrowed

heavily from the Kenya - US ST|P negotiations where a lot of

progress had already been made on the negotiations.

c. lssue: What trade or market access benefits did Kenya receive
in exchange for accepting a higher intellectual property
protection under CEPA?

Response:
. The TRIPS Chapter was negotiated as is and therefore was not

enjoined to any chapter. However, we also took into
6



consideration that the UAE is an upcoming hub for

pharmaceutical products, the growth and expansion of the

pharmaceutical sector and the UAE's strategic location as a

crucial distribution hub for the Middle East, Africa, and South

Asia.

. The well-established infrastructure of ports, free zones, and air

cargo facilitates and boosts pharmaceutical companies' ability

to distribute high-quality medicines throughout the region;

and,

. lmportantly, the need for Kenya to diversifu its import sources

of pharmaceutical products and reduce the heavy reliance of

lndia, China and European sources.

d. lssue: Did the Ministry compare the text of the CEPA between
the UAE with similar agreement such as the text from the CEPA
between lndia -UAE that excludes TRIPS-Plus?

Response:
The Ministry took into consideration and there are a number
of similarities between the Kenya- UAE CEPA and the UAE-
lndia CEPA. Examples:
/ Kenya CEPA: Article 13.32: Exceptions; Article 13: 3

Principals and Article 13.6: lntellectual Propefi and Public

Health.'

/ lndia CEPA: Article 11.27: Exceptions; Article ll.3: Principals;

Article 11.29: Protedion of Undisclosed Test and Other Data

for Pharmaceutical Produds; Article ll.5: TRIPS and Public

a
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Health; and, Article 11.29: Protection of Undisclosed Test or

Other Data for Pharmaceutical Products, sub-article 2 (l).

,/ The UAE tabled the text of the CEPA with lndia as the basis

of their negotiations, and therefore the two texts are not
dissimilar. However, lndia is remarkable global
pharmaceutical powerhouse has applied its pivotal
Section 3(d) of the lndian Patent Act l97O to exclude TRIPS-

Plus provisions from CEPA with the UAE to shield the
country's generic and biotech sectors from other
pharmaceutical producing countries.

o lt is important to note that while lndia does not allow data
exclusivity, the patent holder is subject to its domestic laws.

e. What measures has the Ministry established to protect Kenya
against disputes or retaliatory actions if Kenya does not comply
with Article 13.33?

Response:

o lntellectual property rights are territorial in nature and

therefore disputes arising would normally follow the normal

due course with the relevant Competent National Authority

and if not satisfied the party can apply for judicial process

within the territory.

o However, the following principles under TRIP5 can be invoked

if disputes arise:

/ ARTICLE 13.3: Principles

The Parties may adopt appropriate measures to prevent the

abuse of intellectual property rights by right holders or resort

to practicesthat unreasonably restrain trade or adversely affect
8



the international transfer of technology provided that such

measures are consistent with this Agreement.

/ Article 27: Patentable subject matter

Provides for a member to even " exclude from patentability

inventions, prevention within their territory of the commercial

exploitation of which is necessary to protect public order or

morality, including to protect human, animal or plant life or

health or to avoid serious prejudice to the environment"

/ Anicle 3O: Exceptions to Rights Conferred

Members may provide limited exceptions to the exclusive

rights conferred by a patent, provided that such exceptions do

not unreasonably conflict with a normal exploitation of the

patent and do not unreasonably prejudice the legitimate

interests of the patent owner, taking account of the legitimate

interests of third parties.

/ Article 3l: Other Use Without Authorization of the Right
Holder (Compulsory Licensing)

This article lays down the procedures to be used for

compulsory licensing in emergencies.

f . How will the Ministry address possible reputational harm or
poliry hesitation that may result from the enforcement of the
CEPA?

Response:

. The CEPA in Chapter 14 on Administration of the Agreement

establishes a Joint Committee composed of representatives of
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the UAE and Kenya at the level of Ministers; senior officials;

and technical officials.

. Article 14.7 lists the functions of the Joint Committee which
shall be to :

/ review and assess the results and overall operation of this

Agreement in the light of the experience gained during its

application and its objectives;

/ consider and recommend any amendments to this

Agreement that may be proposed by either Party, including

the modification of concessions made under this Agreement;

/ endeavour to amicably resolve disputes between the Parties

arising from the interpretation or application of this

Agreement;

/ consider any other matter that may affect the operation of

this Agreement;

. lt is our view that these provision, and indeed the work of the

entire Joint Committee is able to address any emerging

concerns resulting from implementing the CEPA.

g. lssue: Does the Ministry have a frame work for consultation
among ministries before Kenya approves generic medicines
that may raise compliance concerns under CEPA?

Response:
o To be given by Ministry of Health

h. lssue: How the Ministry will implement the public health
safeguards referenced in Article 13.6 CEPA and the Doha
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Declaration on TRIPS and Public Health during pandemics and
other health emergencies;

Response:
. While the World Trade Organization TRIPS Agreement sets the

minimum standards for intellectual property protection, in

order to encourage innovation, the Agreement, through the

Doha Declaration of 2OO1 provides flexibilities which aim to

balance these rights with public health needs, ensuring access

to medicine for all particularly for developing countries.

o Article 13.6 in the CEPA emphasizes this provision in the TRIPS

agreement and its interpretation in a way that supports public

health objectives and promotes access to medicines for all

populations.

o Such flexibilities and exceptions include:

'/ Compulsory licensing to enable production or importation

of generic versions of patented medicines without the

consent of the patent holder particularly in cases of public

health emergencies;

/ Flexibilities that ensure public health needs are met such as

allowing exceptions to patent rights;

/ Affordable access to medicines especially for diseases that

di sproportionately affect low-i ncome popu I ations

. Additionally, the TRIPS Agreement itself makes the

following provisions:
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/ Article 31: Other Use Without Authorization of the Right
Holder
This article lays down the procedures to be used in

emergencies and specifically in paragraph (b) which states: A

member may waive the requirement of consent for

authorization by the right holder in "case of a national

emergency or other circumstances of extreme urgency or in

cases of public non-commercial use. ln situations of national

emergency or other circumstances of extreme urgency, the

right holder shall, nevertheless, be notified as soon as

rea so n a b I y p ra ct ica b le"

Article 66: Least-Developed Country Members, sub article 2:

allows Developed country Members to "provide incentives

to enterprises and institutions in their territories for the

purpose of promoting and encouraging technology transfer

to least-developed country Members in order to enable

them to create a sound and viable technological base" and

this can be used to apply for relevant technology transfer.

The CEPA therefore recognizes and reaffirms the two Parties'

commitment to the implementation of the Doha Declaration

with respect to public health and access to medicines. The

Agreement reaffirms and adopts the flexibilities under the

TRIPS Agreement that promote public health and access to

medicine including any waivers on access to vaccines during

pandemics. The TRIPS flexibilities are still accessible even within
12



the CEPA including compulsory licensing, parallel importation

by the recognition of the exhaustion of rights to be adopted by

each party.

i. lssue: How does the Ministry interpret Kenya's right to issue

compulsory licenses or import generics during emergencies
under CEPA

Response:
. Kenya's right to compulsory licensing is guaranteed in

CEPA at:

/ Article 13.33 (3 a & b);

/ Article 13.6: lntellectual Property and Public Health; and

in,

/ Article 31 of TRIPS on "Other use without the

authorization of the right holder"

j. lssue: Explain how the Ministry will ensure poliqy coherence
between international trade agreements and constitutional
right to health

Response:

. Sec. 43 (1a) of the Kenya Constitution 2010 guarantees every

person a right to the highest attainable standard of health,

which includes the right to health care services, including

reproductive health care;

. The Constitution of Kenya is the supreme law together with

any international or multilateral laws which Kenya is a party

to including trade agreements.
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. Kenya negotiates trade agreements to diversify trade, boost

economic development and attract investments which in

turn will ensure achievement of the rights and freedoms

including right to health as guaranteed by the Constitution.

Moreover, in every agreement, provisions for review are

embedded which are to ensure alignment of provisions with

our domestic laws and any other new developments that arise

after coming into force.

k. lssue: Mechanisms that the Ministry will establish for periodic
monitoring and reporting on the impact of CEPA on access to
medicines and local pharmaceutical manufacturing

Response:

. As mentioned earlier, the CEPA in Chapter 14 on

Administration of the Agreement establishes a Joint Committee

composed of representatives of the UAE and Kenya at the level

of Ministers; senior officials; and technical officials.

. Article 14.7 lists the functions of the Joint Committee which
shall be to:

/ review and assess the results and overall operation of this

Agreement in the light of the experience gained during its

application and its objectives;

/ consider and recommend any amendments to this

Agreement that rnay be proposed by either Party, including

the modification of concessions made under this Agreement;
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/ endeavour to amicably resolve disputes between the Parties

arising from the interpretation or application of this

Agreement;

/ consider any other matter that may affect the operation of

this Agreement;

o lt is our view that these provision, and indeed the work of the

entire Joint Committee is able to address any emerging

concerns resulting from implementing the CEPA.

l. lssue: Explain how public consultations will continue after
ratification to ensure transparenqy and stakeholder
engagement in implementation of the CEPA?

Response:

. The Ministry, through the State Department for Trade

working in collaboration with Business Membership

Organizations, intends to roll out a programme of sensitizing

the business community and other stakeholders across all the

counties on the benefits of the agreement;

. We will also develop a CEPA implementation Strategy to

facilitate its implementation.

I thank you very much

15



1
)

CHAP]ItsR.13
INT'EX,I,ECTUAJL PR.OP ER.TY

SECTION A
General Provisions

AI{T]ICLE 13.1 : Definitions

For the pulposes of tris Chapter:

intellectual property refers to all categories of intellectual property that are the
subject of sections one through seven of part Ii of the TRips Agieement;

national rneans, in respect of the relevant right, a person of a party that wouid meet
the criteria for eligibility for protection provided for in the agreements listed in
Article 13.5 of this agreement or the TRIpS Agreement; and

WIIPO rfleans the World lptellectual Piopery- Organization.

AIRT'J[C[.E 13.2 : Objectives

The Parties shall endeavour to prornote, suppoft, protect and enforce intellectual
property rights so as to contribute to the promotion of hade, investment,
technological irurovation and to the transfer and dissemination of technology, to the
mutual advantage or" producers and users of technologica!. kuowledge urra in u
mall1ler conducive to social and economic weliaie, and to a balance oi rights and
obligations.

A.RT'liClLE 13.3 : Frinciples
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The Parties may adopt appropriate measures to prcvent the abuse of intellectual
propefly rights by right holders or resort to practices that unreasonably restrain tra.rle
or adversely affect the international transfer of technology provided that such
measures are consistent with this Agreement.

ARTICI.E 13.4: Nature and Scope of Obligations

Each Parfy shall give effect to the provisioas oithis chapter. A pai,ry may, but shall
not 

_be obliged to, provide more extensive protection for, or enforcement of,
intellectual properfy rights under its law than is required by this chapter and the

13-I
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TzuPS agreement, plovided that such protection or enforcement does not

contravene the provisions of this Chapter and the TRIPS Agreement. Each Party

shall be free to determine the appropriate method of implementing the Provisions
of this Cha.pter and the TRIPS Agreement within its own legal systern and practice.

AR.TIICLIE L3.5 : Xnternational lrgreernents
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The Pat'ries
agreements:

G)

(b)

(")

(d)

(")

(0

reaffinn their obligations set out in the follovring multilateral

Patent Cooperation Treaty of 19 June 1970, as revised by the

Washington Act of 2001;

Paris Conventionfor the Proteciibn of Industrial Property, doae on

20 March 1883, as revised by the Stoclcholrn Act of 1967 ("Pads

Convention");

Berne Conventionfor the Protection of Lttero.ry o.nd Artistic Worlcs,

done on 9 September 1885, as revised by the Parts Act of 1971

("Beme Convention");

Mad.rirl Protocol relating to the Mar)-rid Agreernent concerning the

International Registration of Marlcs, done on 27 June 1989;

WIPO Perfotmances and Phonogram Trel.tyu, done on 20 December

1996;

Interruationa! Convenrton for the Protectio;'t of Performers,
Producers of Phonograms and Broadcasttng Organizafions, done

oo26 October 1961;

(g) \T|IPO Copyrtght Treaty, done on 20 December 1995;

(h) Marrakesh Treaty to Factlito.te Access to Published Worlcs for
Persons Mo Are Blind, Vtsually Impatred or Otherwise Print
Diso.bled., done on 27 Twte 2013; and

(1) International Convention for the Protection of New Yarieties oi
Plants, done on i9 March i991.

A.RTtrCX,E X.3.6: [ntellectual Property and Fublic Health

A Party may, in forrnmlating or amending its laws and regulations, adopt
measues necessary to protect public health and nutrition, and to promote
the public interest in sectors of vital importance to their socio-economic and

1

I
t:

I
I

!
t3-2

i
it

{
,
I
I.,
I

rl

I
I
{

;
I

.:

]
I

I
I
i

.!

a

I

i'

,

c

1
I

rt
,l

,

f:
i.
ir

,i
I

;



(

a

:' :.:
1s

,

I,'
i
I

;
I
i
,t
I',^'L.
:
I

i.

i
t
{
I(
I
I
i
'i

,t-'; l.i
JI

1:

.t

:.

1^tz.

i

lr

t

technological development, provided that suchroeasures are consistent witlr
the provisions of this Chapter and TRIPS Agreement.

The Parties recognise the principles estabiished tnthe Declaration on The
TRIPS Agreement and Public Health, done on 14 November 2001 (tbe
"Doha Declaration") by the Ministerial Conference of the WTO and con'ftrm
that the provisions of this Chapter are r,vitirout prejudice to the Doha
Deciaration.

ARTnCn E 13.7: National Treatmemt

In respect of all categories of intellechral property co',rered in this Chapter,
each Party shall accord to nationals of another Pafty treatment no less
favourable than it accords to its own nationals with regard to the protection
of intellectual properly rights subject to the exceptions applicabie under
intemational treaties to vrhich the Parties are member.

With respect to secondary uses of phonograms b1, means of analogue
communications and free orzer-the-air broadcasting, hov/ever, a Parfy nray
limit the rights of the performers and producers of anorher Party to the rights
its persons are accorded wi''Iia rhe jurisdiction of that other Paity.

A Paity may derogate from paragraph I in relation to its judicial and
adminiskative procedures, includrng requiring a national of another Party to
designate an address for service of process in its territory, or to appoint an
agent in its ten'itory, provided rhat such derogation is:

(r) necessary to secure compliance with laws oi regulations that arenot
inconsisteat wich &is Ctrapter and TRIPS Agreement, and,;

O) not applied in a manner that lvould consrirute a disguised restuiction
on trade.

A Paragraph I does not apply to procedures provided in multilateral
agreements concluded under the a.uspices of WIPO reiating to 'the

acquisition or maintenance of intelIectual property righ*.

AR.T'ICLE X.3.8: Transpareney

Each Party shall endeavour, subject to its legal system and practice, to malce
ava.ilabie information concerning application andregiskation of trademarks,
geographical indications, industrial designs, patents and plant variety rights
access.ible for the general public.
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I The Parties also aclcnowledge the importance of informational materials,

such as publicly accessible databases of registered intellechral property
rights that assist in the identification of subject matter that has fallen into
the public domain.

Each Party shall endeavour to make available such information in the

English ianguage.

.A.R.T'IC[,E 13.9: Application of Chapter to Existing Subject Mafcer anc] lPrior
Acts

3
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Unless otherwise provided in this Chapter, this Chapter gives rise to

obligations in respect of all subject matter existing at the date of entry into
force of this Agreement for aPafi and that is protected on that date in the

territory of a Party where protection is claimed, or that meets or comes

subsequently to meet the criteria for protection under this Chapter.

Unless otherwise provided in this Chapter, aParty shalJ not be required to

restore protection to subject malter that on the date o'f entry into force of this
Agreement foi that Party has fallen into the public domain in its territory.

This Chapter does not give rise to obtigations in respect of acts that occurred

before the date of eotry into force of this Agreement for a Party.
3
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ARTICI E 13.10: lExhaustion of Imtellectual Froperty R.ights

Without prejudice to any provisioas addressing the exl:austion of intellectual
properly rights in interrrational agreements to which a Parry is a member, nothing
in this Chapter prevents a Party from determining whether or under what conditions
the exhiustion of intellectual property rights applies under its lega.l system.

SECTIOI\E
Cooperation

.AIP.T'ICX,E 13. i. L : Coop er ation "A,ativities and [nitiatives

The Parties shall endeavour to cooperate on the subject malter covered. by
this Chapter, such as through appropriate coordination, training and
exchange of information between the respective intellectual properiy offices
of the Parties, or other institutions, as determined by each Party.
Cooperation activities and initiatives undertakenunder this Chapter shall be
subjeit to the availability of resources, and on request, and on terms and

71-4
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conditions mutuaily agreed upon between the Parties. Cooperation may
cover areas such as:

(a) developments in domestic and international intellectual property
policy;

(b) intellectual property administration and registration systems;

(c) education and awareness relating to intellectual property;

(d) intellectual property issues relevant to:

(i) SMEs; and

(i0 empowering women and youth.

(e) policies invoiving the use of intellectual property for research,
innovation and economic growth;

(0 implementarionofmultilateral intellectualproperty agreements;

(g) technicalassistanceandcapaciry-building;

(h) enforcement of intellectualproperry rights; and

(1) other activities and ininatives as may be mutrrally determined
between the Parties.

The Parties may establish a Subcornroittee ou Intellectuai Propefry in
accordance with Article 14.1.;?. (Joint Committee).

A,R.TXCI-E X3.12: Fatemt Cooperation

The Parties recognise the importance of improving the cluality and
efficiency of their respective patent registration systems as well, as

simplifiTiug and streamlining the procedures and processes of their
respective patent offices for ttre benefit of all users of the patent system and
the purblic as a whole.

Fr:rther to paragraph 1, the Parties shail endeavour to cooperate among their
respective patent offices to facilitate the sharing and use of search and
examination work with the other Party. This may include:

(") making search and examination results available to the pateat office
of the other Party; and

1 3-5
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(b) exchanging information on quality assurance systems and qualiry
standards relating to patent examination.

The Parties shall endeavour to share patent information on science,
technology, innovation activities, and the generation, transfer and
dissemination of technology, subject to any confidentiality requirements in
their domestic laws and regulations.

In orderto reduce the complexily and cost of obtaining the grant of a patent,

the Parties shall endeavour to cooperate to reduce differences in the
procedures and processes oftheir respective patent offices.
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SIECTXOI$ C
T'raderirarhs

AR.TXCLE 13.n3: Typeb of Signs )R.egistrable as Trademarks

Any sign, or any combination of signs, capable of distinguishing the goods or

ser,rices of one undertaling from those of other uudet'ialcings, shall be capable of
constituting a tademark. Such signs, in particular words including personal names,

lefters, numerals, figuradve elernents and cornbinations of colours as well as any

cornbinatioo of such signs whether rendered in two-dimensional or three-

dimensional form, shallbe eligible for registration a.s tiademarks. Where signs are

not inherendy capable of distinguishing the relevant goods or services, a Party may
make registrability depend on distinctiveness acquired through use. A Party may in
addition include the registration of the sound marks in accordance with the national
Iaws and regulations of the Party

AR.TICLE 13.tr4: Colleetive and Certification Marks

Each Party shall provide that trademarks may inciude collective marks and

certification marlcs. A Party is not obligated to treat certification marks as a separa.te

category in its law, provided that those marks are protected. Each Parry may also

provide that signs that may serve as geographical indications are capable of
protection under its trademarlc system.r

I For the purpose of clarity "rights maoagement information" shall be interpreted to be as provided
underArticle 12 of theWCT.
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ARTnCLE 13.L5: Use of ldentical on Similar Signs

Each Parby shall provide that the owner of a registered trademark has the exclusive
right to prevent third par'ties that do not have the owner's consent from using in the
course of trade identical or similar signs, including geographical indicatrons,z,s for
goods or services that are related to those goods or sewices in respect of which the
owner's trademark is registered, where such use would result in a lil<elihood of
confusion. In the case of the use of an identical sign for identical goods or senrices,
a lilc-elihood of confusion shall be presumed.

ARTXCLIE tr 3.X.5 : Bxccptions

A Parly may provide limited exceptions to the rlghts conferred by a trademark, such
as fair use of descripti''re terms, provided that those exceptions take accou.nt of the
legitimate interest of the owner of the trademark and of third parties.

AR.TnCn E i.3.L7: V/ell-Known T'radeurarks

Neither Party shall require as a condition for determining that a trademarlc
is well-known that the rrademark has been registered in the Party or in
another jurisdiction.

Article 6 bis of the Paris Convention shall apply, mutatis rnu-tandis,to goods
or services tha.t are not identical or similar to those identified by a well-
icnown kademark, o whrerher registered or D.ot, provided that use of that
trademark in relation to those goods or services would indicate a connection
between those goods cr services and the otvner of rhe trademark, and
provided that the interesm of the owner of the trademark are lilcely to be
damaged by such use.

Each Parly recognises the importance of the Joint Recornmendation
Concerntng Provisions on the Protectton of Well-Ihown Marlcs as adopted
by the Assembly of the Paris union for the Protection of Industrial Property
and the General Assembly of WiPO at the Thirty-Fouf,h Series of Meetings

2 For greater certainty, the exclusive right in this Article applies to cases of unauthorised use of
geographical iodicatious with goods for which the trad.emark is registered, in cases in which the use
of that geographical indication in the course of trade would result io a lilcelihood of confusion as to
the source ofthe goods.
3Ior greater certainty, the Parties understand that this Article should not be interpreted to affect their
rights and obligations under Articles 22 atd23 of the TRIpS Agreement.
4 In determinin8.whether a tademark is well-l$own in a Party, that Party need not require that the
reputalion of the trademark extend beyoud the sector of the public that normally deals with the
relevant goods or services.
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of the Assemblies of the Member states of wIPo on 20 to 29 September

t999.

Each Party shall provide for appropriate measures to refuse the applicatioi'r

or cancel ihe r"gistration and prohibit the use of a trademark that is identical

or similar to a well-known tradematk, 5 for identical or similar goods or

services, if the use of that trademark is likely to cause confusion with the

prior well-known trademark. A Party may also provide such measures

including in cases in which the subsequent trademark is likely to deceive.

A,RT'ICLE 13.18: Froceduratr Aspects of Examination, opposition and

Cancellation

Each Party shall provide a system for the examination and regisffation of

trademarks which iacludes, among other things:

G)communicatingtotheapplicantinwriting,vlhichmaybeby
elecffonic means, the rea-sons for any reflisal to register a trademark;

(b) providing fie applicant with an opportuli.ty to respond to

communications irom the competent authoriries, to contest any

irutial refusal, aoci to make a judicial appeal of any final refusal to

register a tradernark;

G) providing an opportunity to oppose the regiskation of a trademark

or to seek cancellatior of a kademark; and

(d) requiring administrative decisions in oppositron and cancellation

pro"".diogr to be reasorred ancl in urririag, u.,hich may be provided

by electroaic means.

ARTICI E 13.I9: Electronic Traderrarks Systero

Each Party shall endeavour to provide:

(a) a system for the electronic application for, and maintenance of,

trademarlr-s; and

(b) a publicly available electronic information system, including an

online database, of tademark applications aad of registered

tademarks.

, The Parties understand that a well-known hademark is one that was already well-known before, as

determined by a Party, the application for, regiskation of or use of the fust-mentioued trademarlc.
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AP"T'[C[,E 13.20: Classifieation of Goods and Seryices

Each Parly shall adopt or ma.iutain a trademark classification system that is
consistent with the Nice Agreement Concerning the International Clossification of
Goods o.nd Services for the Purposes of the Regtstration of Marlu , done on i 5 June
1957 , asrevised and amended ("Nice Classification"). EacbParty shall provide that:

(a) registrations and the publications of applications indicate the goods
and services by their.names, grouped according to the classes
established by the Nice Classification;6 and

@) goods or services may not be considered as being similar to each
other on the ground thal in any registation or publication, they are

classified in the same class of the Nice Cla.ssification. Conversely,
each Pariy shail provide that goods or services may not be
considered as being dissimilar from each other on the ground that,
in any registration or publication, thery are classified in different
classes of the Nice Classification.

A.R.TXCLE L3.21: -ferro of Protection for Trademarls

Each Party shall provide that initial registration and each renewal of registra;tion of
a 'rrademark is for a term of no less than t0 years. The regisr?ation of a trademarlc-
shalL be renewable indefinitely.

ARTICLE 13.222 Non-R.ecordal of a License

Neither Party ma1, demand the registration oI trademark licenses as a prerequisite
for establishing the license's authentioity according to national laws and regulations
of each Pafty.

A.RTnCI,E 13.23: Domain Narnes

In connection with each Party's system for the management of its country-code top-
level domain ("ccTLD") domain names, the following shall be available:

(r) an appropriate procedure for the settlement of disputes, preferably,
or modelled alongthe same liaes as, the principles esta.blished in the

6 A Party that relies on trauslations of the Nice Classification shall follow updated versions of the
Nice Classification to the extent that official hanslations have been issued and published.I
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ll
Uniform Domain-Name Dispute-Resolution Policy, as approved by

the Iatemet Corporation for Assigned Names and Numbers

(ICANN) or that:

(i) is designed to resolve disputes expeditiously;

(ii) is fair and equitable;

(iii) is not overly burdensome; and

(iv) does notprecluderesorttojudicialproceedtngs

SECT'IOI\D
Country l{arnes

^AR.TXC[,]E 13.24,2 Counf,ry Names

Each Pafry may provicle rhe legal means for interested persons to prevent

commercial use of the country name oi a Pany in relation to a good in a manner

that misleads consumers as to ttre origin of thar good.

SECfiOI{ E
Geographical Indications

ARTICLE 13.25 Recognition of Geographical nndications
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Geographical iadication means an indication that identifies a good as

originating in &e territory of a Pa4y, or a regloo or localiry in that territory,

whire u giv"n quality, reputatioa, or other characterisric of the good is

essentially attributable to is geographical origin.

The Parties recognise that geographicai indications may be protected

through atrademark or sui generl,s system or other legal means

The Parties may recognise the geographical indications plotected and

originating in the tenitories of the Parties according to national laws and

regulations.

ARTICLE n3.262 Administrative Frocedures for the Protection of
Geo graphical Indications

BachParry shatl provide administrative procedures for the protection or recognition

of geographical indications through a trademarlc , a sui generis system or other lega'l

13-10
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means. Each Party- shall, with respect to applications for protection or requests for
recognition, ensure that its iaws and regulations goveming the filing of those
applications or requests for recognition are readily available to the pr-rblic and
clearly sets out the procedures for these actions.

.A,RTIICLE 13.27: Date of lProtection of a Geographical lndication

If a Party grants protection or recognition to a geographical indication that
protection or recognition shall commence no earlier than the filing dateT or date of
request for recognition in the Party or the registration date in the Party, as applicable.

SECT'ION ]F

Fatents and nndustriai Design

A['.T[CLE 13.282 Grace Feriod

Each Party shall disregard inforrnation coanined in public disclosures of an

invention related to an application to register a patents if the public disclosure:

(a) was made by the inveltor, applicant or a peison that obtained the

information from the invencor or applicant inside or outside the

territory of each Parfy; and

(b) occurred within at least 12 months prior to the date of filing of the
application.

A.RTnCLIB 13.29: Frocealural Aspects of Exanninationo Opposition ancn

lnvalidation of R.egistered Fatent and trntlaastria! Design

Each Party shall provide a system for the examination and registration of
patents or indushial designs vrhich includes:

(a) commnnicating to the applicant in writing, which may be by
electronic means, the reasons for any refusai to register patent or
industrial design; and

? For greater certainty, the filing date referred to ia this Article includes, as applicable, the priority
filing date uoder the Paris Convention.
t For greater certainty, patent may include utility model in accordance with national law and
regulations.
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(b) provid!.ng the applicant with an opporlunity to respond to

communications from the competent authorities, to contest any

initiai refusal, and to appeal for any final refusal to register patent or

industrial design.

Each Parly shall provide opportunity for interested parties to seek
cancellation or invalidation of a registered patent. A Party may, in addition,
provide an opportunity for interested parties to oppose the registration of
patent.

Each Party shall provide oppor"uunity for interested parties to oppose the

regishation of an industrial design, and in addition may provide an

opporlunity to seek cancellation or invaiidation of the regiskation of
industrial design.

Each Parly shall ensure that malcing decisions in opposition, canceliation,
or invalidation proceedings to be reasoned and in writing, which may be

delivered by electronic means.

AN.TnCn E I3.30: Arnenohnents, Corrections, and Obsorvations

Each Pafry shall provide an applicant for patent with at least one oppolcunity
to make amendments, colTecrrons or observa.tions in connection with its
application.

Each Pa/ry shall provide a right holder of patent with at least one

oppo/runity to matee amendmerts or.corrections after registration provided
that such amendments o corrections do not chaage or expand the scope of
the patent right as a wbole e
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5 Eaoh Parfy may apply paragraphs 1 and 2, subject to any necessary

modifications, with respect to amendmeats, correctiorui or observations to

appiications for industrial design regislration, and registered industrial
designs.

ARIIICLE 13.3 L : nndustrial Design Frotection

Each Party shall ensure that requirements for securing or enforcing
registered industrial design protection do not unreasonably impair the
oppodunity to obtain or enforce such protection.

e It is understood that the amendments or correotions which do not change or expand the scope of
the right means that the scope ofthe patent or industrial design right stays same as before or reduced.
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L The duration ofprotection avaiiable for registered industrial designs shall

amount to at least 10 years.

AP"TIICI-E 13.32 : Bxcep tio ns

A Parfy may provide limited exceptions to the exclusive rights conferred by a patent

or an industrial design, provided that such excep'rions do not unreasonably conflict
with a normal exploitation of the patent or an industrial design and do oot

unreasonably prejudice the legitimate interests of the right holder, taking account

of the legitimate interests of third parties.

SECTXOI{ G
Frotection of Umrlisclosed T'est or Othen Data

p\R.TXCLE 13.33: Protection Of Undisclosed Test Or Other Data }ior
Pharmraceutical lFroclucts

1 If a Pa.rly requires, as a oonclition for granting marke',ing approval for a new

pharmaceutical product, the submission of undisclosed test or other da.ta

concerning either or both the saf'ety and efficacy of the product, tha.t Parly

shall not permit third persons, without the consent of the person that

previously submitted such information, to marlcet the same or a similarto

product on the basis of:

(a) that infomration; or

(b) the ma,-keting approval graated to the peison that submitted such

informadon,

for at least five years from the date of rnarketing approval of the new
pharmaceutical product in the territoiry oithe Party.

A Pat'ry shali adopt or maintain a system other than judicial proceedings that
precludes, based upon patent information submitted to the regulatory
authority by a patent holder or the applicant for marketing approval, the

issuance of marketing approval to any third person seelcing to marlcet a

pharmaceutical product subject to a patent claiming that product, unless by
consent or acquiescence ofthe patent holder.

i
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t,

2

l0 For greater certainty, for the purposes of this Section, a pharmaceutical product is "similar" to a
previously approved pharmaceutical product if the marketing approval, or, in the alternative, the

applicant's request for such approval, of that similar phanuaceutical product is based upon the

undisclosed test or other data conoeming the safety and effroacy of the previously approved
pharmaceutical product, or the prior approval ofthat previously approved produot.
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Notwithstanding paragraph 1, a Party may take measures to protect public
health in accordance with:

G) 'rhe Declaration on TRIPS and Public Health;

(b) any waiver of any provision of the TRIPS Agreement granted by
$/TO Members in accordance with the WTO Agreement to
implement ttre Declaration on TRIPS and Public Health and that is
in force between the Pa/cies; or

(.) any amendment of the TRIPS Agreement to implement the

Declaration on TRIPS and Public Health that enters into force with
respect to the Parties.

For the purposes of paragraph 1, a new pharmaceutical product means a

pharmaceutical product that contains an active ingredient for wtrich no other
pharmaceutical product containing the same active ingredient has
previously obtained marlr,eting approval in the country.

SEC]IION IN

Copyright amd Related Rights
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AJR ltitcltr 13.34 : Defi nitioms

For the purposes of Articie I 3.35 and 13.37 through 13.44,the follor,vr.ng definitions
apply with respect to perfoi-mers and producers of phonograms:

broaclcasting means the transmission by r,vireless means ior public reception of
sounds or of images and souads or of rhe representations thereof; such transmission
by satellite is also '"broadcasturg"; transrnission of encrypted signals is
"broadcasting" if the means for decrypting are provided to the public by the
broadcasting organisation or with its consent;

comrnunieation to the public of a perforrflance or a ptronograrn means the
transr-nission to the public by any medium, other thanby broadcasting, of soundb of
a performance or the sounds or the representations of sounds fixed in a phonogram;

fixation means the embodiment of sounds, or of the representations thereof, from
whioh they can be perceived, reproduced, or communicated through a device;

performance means a performance fixed ia a phonogram unless otherwise
specified;

performers means actors, singers, musicians, dancers, and other persons who act,
sing, deliver, declaim, play in, interpret, or otherwise perform literary or artistic
works or expressions of folklore;
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phonogram means the fixation of the sounds of a performance or oi other sounds,
or of a representation of sounds, other than in the form of a fixation incoiporated in
a cinematographic or other audio-visual woric;

producer of a phonografil rneans a person that takes the initiative and has the
responsibility for the first fixation of the sounds of a performance or othei sounds,
or the representations of sounds; and

publication of a periorrrance or phonograrn means the offering of copies of the
performance or the phonogram to the public, with the consent of the right holder,
and provided that copies are offered to the public in reasonable quantity.

right to authorise or prohihit means that with respect to copyright and related
rights, the term right to authorise or prohibit refers to exciusive rights.

A.RIIICLE 1.3.35: iRight of R.eproduetion

Each Party shall provide,t to authors, performers, and producers of phonogramsr2
ihe exclusive right to authorise or prohibit all reproduction of their vrorks,
performances or phonograms in aay maoner or form, inclucling in electronic form.

ART'llCn E 13.36: R.ight of Cornrnunjcation to t.he FuhUa

Without prejudice to Articles i1(lxiil, llbis(lXi) and (ii), l1ter(l)(ii), 14(1Xir),
and 14bis(1) of the Berne Convendon. each FarB, shall provide to au.thors the
exclursive right to authorise oi prohibit the commuaication co the public of their
works, by wire or wireless rneans, ineludiag the making ar.ailable to the public oi
their vrorks in such a way that roembers of the public may access these vrorks from
aplace and at a time individually chosen by them.rr

nationals a term of copyright protection that exceeds life ofthe author plus 50 years, nothing in this
Article or Article 13 .7 shall preclude that Party fiom applying Article 7(8) oi thc Berne Convention
with respect to the term in excess of the term provided in this subparagraph of protection for works
of another ?arfy.
12 References to "authors, petformers, and producers of phonograms" refer also to aoy of their
successors in interest.
rr The Pa.-ties understand that the mere provision of physical facilities for enabling or making a
communication does not in itself amount to communicatiou within the meaning of this Chapter or
the Beme Convention. The Parties further untlerstand that nothing in this Articie precluaes a Party
from applying Article l lbis(2) of the Berne Convenrion.
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AR.TICI E 13.372 R.ight of Distribution

Each Party shall provide to authors, performers and producers of phonograms 'rhe

exclusive right to authorise or prohibit the making available to the public of the

original and copiesra of their works, perforrnances and phonoglams 'r&rough sale or

other transfer of ownership.

A[{T[CLE L3.38: Related lRights

Each Parly shall accord the rights provided for in this Chapter with respect

to performers and producers of phonograrns: to the performers and

producers of phonograms tbat are nationals 15 of another Party; and to
performaoces or phonograms fust published or first fixedt6 in the territory
of another Party.,, A performance or phonogram shall be considered first
published in the tenitory of a Party if it is published in the territory of that

Party within 30 days of its original publication.

Each Parly shall provide to performers the exclusive right to authorise or

prohibit:

G) the broadcasting and communicarion to the public of their unfixed
performances, unless the perFormance is already a broadcast

performance; and

(b) the fixation of their unfixed perforroances.

Each Party shall provide to perfbrmers and pro'Jucers of phonograms the

exclusive right to authorise or prohibrt the broadcasting or any

communication to rhepublic of their performances oi phonograms, by wire

la The expressions "copies" and "original and copies", that are zubject to the right of distibution in
this Article, refer exclusivel.y to fixed copies that cau be put into circulation as tangiblc objects.
ti For the purposes of determining criteria for eligibility under this Ar'ricle, with respect to

performers, a Party Eay treat "nationals" as those who would meet the criteria for eligibility under

Anicle 3 of the WPPT.
t6 For the purposes of this Article, fixation means the finalisation of the master tape or its equivalent.
17 For greater certainty, in ",his paragraph with respeot to performaoces or phonograms fustpublished
or first fixed in the territory of a Parly, a Party may apply the criterion of publication, or altematively,
the criterion of fixation, or both. For greater certaiufy, consistent vrith Article 13.7 of this agreement,

each Party shall accord to performances and phonograms first published or {irst fixed in the territory
of another Party treatment no less favourable than it accords to performaoces or phonograms first
published or first fixed in its own tenitory.
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i (ii) anonymous and pseudonymous works are protected for a

period of 50 years as of the beginning of the calendar year
subsequent to the year in vrhich such rrrorks have been flust
published, 2a Performance or Phonogiam, not less than 50
years from the end ofthe calendaryear ofthe creation ofthe
vlork, performance or phonogram

AR.TICILE n-3.1.0: n imritations and Erceptions

With respect to this Section, each Party shall confiue limitations or
exceptions to exclusive rigirts to certain special cases that do not confLict
vlith a uormal exploitation of the work, performance or phonogram, and do

not unreasonably prejudice the legitimate interests of the right holder.

This Article does not reduce or extend the scope of applicability oi" the

limitations and ex,ceptions permitted by the TzuPS Agreement, the Berne

C onvention, the $rlP O Copyright Treaty (V/CT) or th e VfIP O Performances
Phonograms Treaty CI/PPT).

1,.[{TICLE i.3.4"i.2 Ealance in Copyright and Rilated ltights Systerrs

Each Pairy shall endeavour to achieve ao appropriate balance in its copyiight and

related rights system, among other things by means of limitations or ex,ceptions that
are consistent with Article 13.40. including those for the digital environment, giving
due consideration to legit-imate purposes such as, but not lirnited to: criticism;
comment, nevls reporting; teaching, scholarship, research, and other similar
purposes; and iacilitating access to published vzorlc for persous who are blind,
visually impahed or ot-hervrise Print disabled.zs' zc

2a In case the author ofsuch works has been klown or specified or has disclosed his identity, the

protcction will be lifetime of the author and fifty years thereaftcr commencing as of the beginning
of the calendar year subsequent to thc author's death.

2, As recognised by the lr4analcesh Treaty to Facilitate Access to Published Y/orks for Persous Who
Are Blind, Visually Impaired, or Otherwise Print Disabled, done at Manalcesh, 27 lune 2013
(Marralcesh Treaty).
26 For greater certainty, a use that has commercial aspects may in appropriate circumstances be

considered to have a legitimate purpose under Article 13.40.
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or wireless means, t8 ' re and the making available to the public of those
perfonlances or phonograms in such a way that members of the public may
access them from a place and at a time individually chosen by them.

4 lrlonarithstanding subparagraph (a), the application of the right referr.ed to iit
subparagraph (a) to analogue transmissions and non-interactive free over-
the-air broadcasts, and ex.ceptions or limitations to flris right for those
activities, is a matter of each Party's lav'r.2o

AR.TICILE 13.39: 'llerrn of lProtection for Copyright and Related [dights

Each Partlr shall provide that in cases in which the tenn of protection of a worlc,

performance or phonogram is to be calculated:2t

(a) oD the ba.sis of the life of a natural person, the term shall be not less

than the life of the author and 50 years after the author's death;22 aud

(b) on a basis otler than the life of a natural person, the term shall be:

(i) not less than 50 years ftom the end of the calendar )zear of
the first authorised publioationr of the work, performance or

phonogram; or

Is With respect to broadcasting aud comrnunrcation to the public, a Party may satis$ the obligation

by apptygrg Article l5(1) and Anicle l5(4) of the WPPT aud naay also apply Articlc 15(2) of the

WPPi, provided that it is done in a maruler coasistenl u,ith that Party's obhgations under Article
13.7 ofthis agreement.
le Foi greater certainty, the obligatioo under this oaragraph does not include broadcastiag or

communication to the public, by wire or wireless means, of &e sounds or representations of sounds

fixed in a phonogram that are incorporated in a cinematographic or other audio-visual worlc.

20 For the purposes of this subparagraph the Parties understand that a Party may provide for the

retransmission ofnon-interactive, free over-the-air broadcasts, provided that these ret'ansrhissions

are lawfully permitted by that Party's govemment communications authority; auy entity engaling
in these retransmissions complies with thqrelevant rules, orders or regulations of that authority; and

these rehansrnissions do oot include those delivered and accessed over the Internet. For greater

certainty this footnote does not limit a Party's ability to avail itself of this subparagraph.

2l For greater certainty, in implementing this Article, nothing prevents a Party from promoting

certainty for the legitimate use aod exploitation of a work, performance or phonogram during its

term of protection, consistentwith Article 13.40 aud that Party's international obligations.

22 The Parties understand that if a Parfy provides its nationals a term of copyright protection that

exceeds life of the author plus 50 years, nothing in this Article or Article 13.7 shall preclude that

Party frlm applying Article 7(8) of the Beme Convention with rapect to the term in excess of the

term provided in this subparagraph of protection for works of another Parly.
23 For greater certainty, for the purposes of subparrigraph (b), if a Party's law provides for the

calculation ofterm from fixation rathel than from the ftrst authorised publication, that Party rnay
continue to calculate the term ftom fixation.
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AJR.T'ICLE L3.42: Contractual T'ransfers

Each Party shall provide that for copyright and related rights, any person acquiring
or holding any economic right2T in a work, performance or phonogram;

(a) may freely and separately hansfer that right by written contract; and

O) by virtue of contract, including contracts of employment underlying
the creation of works, performances or phonogtams, shall be able to

exercise that right in that person's own nalne and enjoy fliLly the

benefits derived from that right.*

AlR.TltC[,E 13.43 2 Obli gations Concernin g Frotection o f T' ectun olo gical
Measures and Ri ghts }rn an a gement Inforrn ation

Each party shall provide adequate legal protection and effective legal
remedies against the circumrrention of effective technological measures t}rat

are used by authors, performers or producers of phonograms in connection
with the exercise of their rights as provided under Article 13.35, Article
13,36, Article 73.37 andArticle 13.38 of this Agreement, that restrict acts,

in respect of their works, performances or phonograms, which are not
authorised by the authors, performers or producers of phonograms
concerned or perroitted by iaw.

Each Party shall provide adequate and effective legal remedies against any
pelson who knowutlgly, v,rithout authorisatjon removes or alter any
electronic rights manngement infonnation andror distribute, import for
distribution, broadca.st or" comrauaicate to rhe pubhc, u'ithout authority,
works or copies of works knowing. ttrat elecuonic rights management
informationze has been removed or altered without authority.

A.F"T'ICI E 13.44z Collective Managernent

The Parties recognise the role of collective management societies for copyright and
related rights in coliecti:rg and distibuting royalties based on practices that are fair,

27 For greater certainty, this provision does not affect the exercise ofmoial rights.
2t Nothing in this Article affects a?arty's ability to establish: (i) which specific contracts underlying
the creation of works, performances or phoaograms shall, in the absence of a written agreernent,
result in a transfei of economic rights by operation of law; and (ii) reasonable limits to protect the
interests ofthe original right holders, takiug into account the legitimate interests of the transferees.
2e For the purpose of clarity "rights management information ' shall be interpreted to be as provided
under Article 12 of ttre WCT.
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efircient, transparent and accountable, which may include appropriate record

keeping and reporting mechanisms.

SECT'NONI
Eriforcernent

A.R.TIICI E 13.40: General Obligation in Emforceunent

Each Parfy shall ensure that enforcement procedures as specified in Part IiI, Section

1 of the TRIPS Agreement are available under its law so as to pennit effective action

against any act of infringement of intellectual property rights covered by this

Chapter, including expeditious remedies to prevent inftingements and remedies that

constitute a deterrent io further intingements. These procedures shall be applied in

such a manner as to avoid the creation of barriers to iegitimate trade and to provide

for saieguards against their abuse. Each Party will upon request provide available

inforrnation according to its national iaws and regulations to facilitate the

enforcement of IPRs.

A\RTltClLlB L3.46z Border lruleasures

Each Party shall, in conformity with its domestic law and regulations and

the provisions of Part III, Section 4 of ttie TRiPS Agreement adopt or

maintain procedures to enable a right holder, who has valid grounds for

suspecting that the irnpor.tarions of counterfeit trademark or pirated

copyright goods may take place, ro lodge an appiicadon in writing with the

competent authorities, aclminjsuatjve oi judicial, in the Party in which the

border measure procedwes are applied, for the suspension by that Parry's

customs authorities of the release into free circulation of such goods.

A Parly may enable such an application to be made in respect of goods

which involve other iafringements of intellectual properly rights, provided
that the requirements of Part II1, Section 4 of the TRIPS Agreement are met.

A Pafty may also provide for corresponding procedures conceroing the

suspension by the customs authorities of the release of infringing goods

destined for exportation from their territory as per its domestic laws and

regulation.
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EMERGING ISSUES FOLLOWING CONDUCT OF PUBLIC PARTICIPATION ON THE
COMPREHENSIVE ECONOMIC PARTNERSHIP AGREEMENT BETWEEN KENYA
AND THE UNITED ARAB EMIRATES

Below is a summary of the aforementioned concerns raised by stakeholders; for your
attention-

',. Econews Africa (ENA) observed that ratification of the CEPA should not be
approved or if approved, ought to be approved with reservations, on the grounds

(a) THAT it undermines access to affordable medicines in Kenya or to ratify the
treaty with reservations on TRIPS+ provisions. The intellectual property (lP)
chapter of the CEPA has a number of TRIPS+ provisions in it that go
substantively beyond the TRIPS obligations (even when they were
enforceable), which have a range of implications, including the ability to
access affordable generic medicines as soon as possible in Kenya. The
Kenya-UAE CEPA has a hard obligation for market exclusivity for five years
from the latest possible date for both the information in the dossier and the
fact of the marketing approval. This means that even if there is no patent on
a medicine generic versions still cannot be approved by the medicine
regulator as safe and effective and so reach Kenyan patients for 5 years.
The Kenya-UAE CEPA also has a hard linkage obligation that prevents
compulsory licenses from being effective and requires the Kenyan
government to be the patent police when even the USA's Food and Drug
Administration does not have the capacity to do so (and the EU refuses to
implement linkage). Kenya currently does not have such data exclusivity or
linkage, so this would be a significant change. Article 21(2) of the
Constitution requires the State to implement laws and policies to achieve
progressive realisation of the right to health. This right will be greatly
undermined by these CEPA provisions, as can be seen above The UAE may
be able to afford to comply with these TRIPS+ provisions on medicines since
its GNI per capita is US$49,020 (23 times larger than Kenya's), but Kenya
cannot for the reasons outlined above. A comparison of some relevant
provisions in those other UAE FTAs such as with Turkiye and lndia to those
in the Kenya-UAE Comprehensive Economic Partnership Agreement
(CEPA) shows that no other UAE FTA (whether recent or old FTAs) has the
TRIPS+ 5 years of market exclusivity and patent linkage that Kenya has
agreed to in its CEPA, and it therefore appears as though Kenya is being
asked to do more than countries with higher GNI/capita. Although the CEPA
has some exceptions, they are insufficient.

(b)The Kenya-UAE CEPA the CEPA does not currently contain goods market
access (those negotiations will be done via the East African Community
structures). ln a free trade agreement (FTA) with a more developed country
(e.9. the UAE's GN|/capita is 23 times larger than Kenya's), the goods

llPlge



a.

chapter is generally the chapter where the poorer country can benefit since it
lowers the import tariffs on the poorer country's cheaper agricultural or
manufactured products. However, since there is no goods market access in
the CEPA, it is unclear what the economic benefits are for Kenya from the
CEPA to offset the costs of the other chapters.

(c) The Kenya-UAE CEPA the benefits for Kenya on the CEPA trade facilitation
chapter are unclear. Since the UAE has already completely implemented the
WTO's TFA, Kenyan exports to the UAE already benefit from this. Are there
still serious obstacles to Kenyan exports which are addressed by this CEPA
chapter? Or is it only new and enforceable obligations that will be expensive
and difficult for Kenya to implement?

(d) THAT the Kenya-UAE CEPA he Kenya-UAE CEPA services chapter requires
Kenya to liberalise in many more service sectors than it has at the WTO. E.g.
Kenya did not liberalise some business seryices, some construction
services, some health services sectors in the WTO but has in the UAE
CEPA. This is very surprising given the implications this has for various
Kenyan laws, the lessons learned from the COVID pandemic in terms of
lockdowns etc, the way it increases legal liability under the existing Kenya-
UAE Bilateral lnvestment Agreement.

(e)THAT Kenya's UAE CEPA schedule also appears allows UAE companies to
buy land in Kenya (which presumably violates Art 65 of the Kenyan 2010
Constitution). This is because Kenya has made full Mode 3 commitments in
hotels in both GATS and the UAE CEPA and although Kenya's services
schedule in the UAE CEPA has a horizontal limitation/exception to national
treatment that a foreign service supplier cannot own land on a freehold basis
(only lease it), footnote 3 on page 2 of Annex gB says this does not apply to
sectors already committed under GATS (ln GATS, Kenya's services
schedule does not have an exception to prevent foreign hotels from being
able to buy land in Kenya). This was a common mistake in GATS schedules
e.g. Fiji's GATS schedule. However, the GATS schedule of other countries
like Timor Leste have avoided this mistake by having a horizontal
exception/limitation that allows them to keep their restriction on foreigners
owning land.

(f) THAT the public services exception in the CEPAgg is the same as in the
GATS which has been heavily criticised for being too narrow because it only
applies to services which are 'supplied neither on a commercial basis, nor in
competition with one or more service suppliers.'

(g)THAT during the COVID -19 pandemic, some countries prevented bars and
luxury shops from opening to curb the spread of the disease or specified that
restaurants could only provide takeaway services. These kinds of restrictions
in a future pandemic would violate services market access commitments
under the CEPA and it is not clear the health exception would be sufficient.

(h)THAT if Kenyan qualifications are not recognised in the UAE, Kenyan
professionals (e.9. doctors, nurses, engineers and lawyers) cannot
effectively work in their professions in the UAE, even if the UAE provides

2ll'}lgc



Mode 4 market access in the CEPA on paper. The main area where
developing countries can benefit from services liberalisation is if there is
effective Mode 4 market access allowing their citizens to work in the other
country in the FTA with visas and recognition of their qualifications (e.9. their
medical/law/accounting/engineering etc degrees). However, this is not in the
GEPA. -i 

:' ''t "-'l
(i) THAT there is already a UAE-Kenya Bilateral lnvestment Agreement (BlA)

which already has extensive protections for UAE investors in Kenya. CEPA
investment chapter includes an agreement to review this existing UAE-
Kenya BIA to make it more comprehensive in coverage. Presumably this
could be by adding additional problematic provisions like restrictions on
performance requirements. The CEPA services chapter is likely to increase
liability under this UAE BIA if UAE investors are able to invest in more
sectors in Kenya (e.9. in construction services) because of the services
chapter liberalisation UAE investors are known to have sued in 12 ISDS
cases already

0)THAT the Digital trade chapter appears to contain a number of provisions
demanded by US big tech companies such as Google, Amazon, Facebook,
Twitter etc. Since the US is not in this CEPA and these companies are not
Kenyan or UAE companies, it is unclear why a Kenya-UAE CEPA includes
the wish list of US big tech companies so they can benefit from the CEPA
provisions for free. Especially at a time when Kenya may need bargaining
chips to get Trump's tariffs removed and some of these CEPA digital trade
chapter provisions are what the US has been seeking. The CEPA digital
trade chapter includes a ban on customs duties on downloading: movies,
music, video games, computer software, eBooks etc from 'a person of a
Party' and a provision requiring digital products from the UAE to be treated
as well as those from Kenya (national treatment) or another country

2. Micro and Small Enterprises Authority (MSEA)

The Authority posited that in order to maximize benefits for Kenyan SMESs,
particularly micro-enterprises, the following gaps and recommendations for
consideration had been identified-

(a) Establishment of a Bilateral SME Development Fund: The CEPA lacks
specific financial mechanisms to support SMESs. lt proposed a joint Kenya-
UAE fund to provide grants, loans, and credit guarantees, ensuring micro-
enterprises can access capital to leverage trade opportunities.

(b) Detail Capacity-Building Programs: While capacity building is noted, it
recommends a concrete action plan with timelines and sector-specific
initiatives, coordinated with Kenyan institutions, to enhance SMES
competitiveness.

(c) Set Measurable Targets: To ensure accountability, the SME Subcommittee
should establish quantifiable goals (e.9., 20o/o export growth for Kenyan
SMEs by 2030) and report progress annually.

3ll'agc



(d) Secure lnterim Market Access: Given the exclusion of tariff liberalization, it
urged an interim bilateral tariff reduction for key SMES exports (e.9., tea,
horticulture) to provide immediate benefits pending EAC negotiations.

(e) Address Micro-Enterprises Explicitly: The Agreement should include tailored
provisions for micro-enterprises, such as simplified certification and digital
literacy programs, reflecting their dominance in Kenya's economy.

(f) Mitigate Competition Risks: To protect Kenyan SMESs from potential UAE
competition, it was suggested that temporary safeguards like quotas or anti-
dumping measures be put in place during the initial phase.

3. The Kenya Institute for Public Policy Research and Analysis (KIPPRA)
observed that-
(a) Future review could consider provisions on environment and climate change

action. This will support the greening of trade between the two countries.
(b) The agreement provides for a review of the agreement every five years. lt is

important to add "...or when the need arises" in a future review of the
agreement.

4. Kenya Revenue Authority (KRA)
KRA recommends to have the below areas included within the Agreement;

s. KENYA ACCREDTTATTON SERVTCE (KENAS)
KENAS Proposed inclusion under Chapter 6: Technical Barriers to Trade
Addition of Article 6.XX (propose 6.7) on Accreditation as follows:

(a) Each Party shall consider a request by the other Party to negotiate agreements
or arrangements for the mutual recognition of accreditation testing, inspection,
certification, and verifi cation.

1 Article 2: Objectives lnclude: Strengthening risk-based cargo screening
to safeguard trade while ensuring the smooth flow
of legitimate goods.

2 Article 5.2: Objectives lnclude: Promote mutual recognition of sanitary
and phytosanitary standards, inspection results,
and conformity assessments to reduce duplication,
facilitate faster clearance, and ensure the safety of
trade goods (this is mentioned in Article 5.5(3) but
not in the objectives).

3 Article 14 Proposal for training of the Joint Committee
members on CEPA. This should be separate from
stakeholder sensitizations.
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(b) Each Party shall ensure, whenever possible, that the results of accredited
conformity assessment activities conducted in the territory of the other Party are
accepted. Where a Party does not accept the results of an accreditation
conducted in the territory of the other Party, it shall, at the request of the other
Party, explain the reasons for its decision.

The rationale for the proposal is that Kenya has recently enacted laws to assure quality,
safety, and environmental assurance through the KENAS Act, No. 17 o'f 2O19, and the
Business Laws Amendment Act (2024). This provides for assessment and accreditation
of conformity assessment bodies that carry out testing, inspection, certification and
verification activities. KENAS is a signatory member of the mutual recognition
arrangements and multilateral arrangements with lnternational Laboratory Accreditation
cooperation and lnternational Accreditation Forum. Proposal is made for the inclusion of
the provision for an Article on Accreditation, which is only a subject in mention in
provision of Cooperation in Article 6.7

6. COUNCIL OF GOVERNORS

No. Section Provisions
the Policy

in Proposed
Amendment

Justification

1 4.
Obligations
in the
Agreement
Read
together with
(Atticle 1.5
Relations to
Other
Agreements
& Article 1.6

Regional
and Local
Government)

4. Obligations in
the Agreement
a) Policy and

legislative
consideration
S

b) Administrative
obligations

c) Ministerial
obligation

d) Financial
lmplications

Amend to include:
Regional implications
(OR Regional
Approaches)

To provide clarity on
how the agreement is
going to be
implemented cognizant
of existing regional and
international
agreements entered
into by Kenya,
particularly the East
Africa Community
(EAC) Agreement.
Similarly, the
obligations to UAE in
relations to Greater
Arab Free Trade Area
Aqreement)

2 6. Possible
negative
effects of
the
Agreement
to the
Kenyan
People

6. Possible
negative effects
include:
- Local industries
are likely to face
more competition
over time from
UAE zero-rated
products

Amend by providing
more clarity on how
local industries are
likely to be affected
in terms of unfair
competition. Also
include the possible
adverse effects on
small and emerging
businesses,

To provide clarity on
how trade on zero-
rated products will be
implemented noting
that section 2 (d)
highlights that the
agreement excludes
market access (tariff
liberalization) as both
parties have agreed to
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employees' wages,
job losses and non-
tariff measures

negotiate this chapter
with all the EAC
Partner States when
ready.
The possible effects in
the agreement are not
clearly outlined. There
has been instance
before where zero-
rated provisions have
been misused by
traders for their on
qains.

3 7. Measures
to mitigate
any
negative
effects
arising from
the
agreement

7. Measures to
mitigate any
negative el?ects
arising from the
agreement
a) Trade

Remedies
provisions

b) Amendment
Clause

c) Mandatory 5-
year Review
Clause

d) Exit Clause

Amend to include:
(e) Relations with
other EAC Partner
States

To provide for
mechanisms to mitigate
the possible negative
effects to the Kenya's
regional partner states
from UEA lmports.

4 Article 14.1:
Joint
Committee

7. The functions
of the joint
committee shall
be to:

a)
b)

h)

Expand the functions
of the joint committee
to

i) Handle issues
arising from
the regional
agreements
entered by
parties

Currently, the
agreement has not
provided avenues for
parties to address
conflicting issues
arising from regional
agreements previously
entered by the parties
with the current CEPA.

5. Article 2.4:
National
Treatment &
Article 2.5
Classificatio
n of Goods
and
Transpositi
on of

1. Each party
shall ensure
that the
transposition
of its schedule
of Tariff
commitments
does not
afford less

Amend the section to
provide more details
in regards to the
favourable treatment
resulting from a free
trade agreement with
respect to goods
covered by this
agreement that are

Currently, goods from
EAC enjoys favourable
treatment within the
EAC Countries. The
clear synergies and
alignment of the
treatment of goods as a
result of these two
agreements is needed.
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Schedules favourable
treatment to
an originating
good of the
other Party. lf
the process of
transposition
results in a
disagreement
on the
applicable
tariff, then this
matter shall
be referred to
the Joint
Committee.

originating from the
EAC.

1. For better coordination and implementation of this agreement, the CoG proposes
the inclusion of County Governments in the Joint Committees, standing
committees, ad hoc subcommittees and working groups established in the
Agreement.

2. The need for wider public sensitization on the Comprehensive Economic
Partnership Agreement, in line with the Ratification to ensure wider coverage, an
implementation plan can be developed incorporating county officers as the TOTs
and champions for this agreement.
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REPUBLIC OF KENYA
MINISTRY OF INVESTMENTS, TRADE AND INDUSTRY

STATE DEPARTMENT FOR TRADE

EMERGING ISSUES FOLTOWING PUBLIC PARTICIPATION ON THE

RATIFICATTON OF THE COMPREHENSIVE ECONOMIC PARTNERSHIP

AGREEMENT BETWEEN KENYA AND THE UNITED ARAB EMIRATES

lnlroduction

Kenyo ond the United Arob Emirotes signed o Comprehensive Economic
Agreement on l4th Februory 2024 in Abu Dhobi. The Agreement covers l4
chopters but does not include morket occess. This poper seeks to provide

responses, ond moke clorificotion on the issues roised by the stokeholders.

1. lssues roised by Eco News Africo (ENA)

a. /nte//ectuol Property Rights is deolf with under Chopter 13 in the
CEPA.

Preliminories:

Generolly, the Chopter reoffirms the two Porties commitments to the TRIPS

Agreement ond other internotionol Agreements thot both hove occeded
to ond oscribe to the provisions thereto. The Chopter is fundomentolly
oligned to the TRIPS Agreement. A synopsis of the IPR Chopter is os follows:

Section A - Generol Provisions: Definition, objectives, principles, noture ond
scope of obligotions; ond public heolth, notionol treotment, tronsporency
ond opplicotion of the Chopter.

Section B - Cooperotion: estoblishment of o subcommittee on IPR ond
Potent cooperotion.

Section C - Trode Morks, Domoin nomes,

Section D - Country nomes.

Section E - Geogrophicol lndicotions

Seclion F - Potents ond lndustriol Designs
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I

Section G - Undisclosed Test or Other Doto for Phormoceuticol Products

Section H - Copyright ond Reloted Rights

Section I - Enforcement ond Border Meosures

Response to the lssues Roised

Groce Period

lssue: CEPA hos gronted o groce period of of leost 12 months before the
filing dote of o potent opplicotion.

Response: The groce period gronted to on inventor under Article 13:28 of
CEPA is in relotion to public disclosures. An inventor, who moy include o
Kenyon inventor, hos o groce period of 12 months prior to filing o potent
opplicotion, not to lose the novelty of the invention. This is o sofeguord
thot in proctice, is quite beneficiol to developing countries whose lP

oworeness is quite low. The foct thot potent filing is bosed "on the first to
file", ond more often thon not, most reseorchers ond professors (inventors)

ore usuolly under immense pressure to publish before filing of potent
opplicotions.

Section 23 (4) of the lndustriol Property Act, 2001 gives the some groce
period of 12 months os it in the CEPA prior to the filing dote of o potent
opplicotion os quoted hereunder: -

"(2) For the purposes of this Act, everything mode ovoiloble to the public
onywhere in the world by meons of written disclosure (including drowings
ond other illustrotions) or, by orol disclosure, use, exhibition or other non-
written meons sholl be considered prior ort:

For the purposes of subsection (2), o disclosure of the invention sholl nof
be token into considerotio n if it occurred not eorlier thon twelve monfhs
before fhe filing dote or, where opplicoble, fhe priority dole of the
opplicotion ond if it wos by reoso n or in consequence of-
(o/ octs committed by the opplicont or his predecessor in title; or

(b) on evident obuse committed by o third porty in relotion to the
opplicont or his predecessor in title."

The commitment mode under the Agreement with respect to the groce
period is therefore in conformity with Kenyo's domestic potent lows os per
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' . *he lndustriol Property Act, 2001 ond will benefit both porties to the
Agreement in the filing of potent opplicotions.

Doto ond Morket Exclusivity

lssue: Thot Article 13.33 of CEPA is TRIPS plus ond is o hord obligotion for
morket exclusivity for five yeors for both the informotion in the dossier ond
the foct of the morket opprovol.

Response:

Ihe issue of protection of undisclosed test or other doto for
phormoceuticol products under CEPA is restricted to undisclosed doto
submitted to o regulotory body for opprovol of o new drug. This is o
mondotory requirement for phormoceuticol products in Kenyo ond the
Regulotor, the Phormocy ond Poisons Boord, moinly uses the doto to
ossess the products quolity, sofety ond efficocy before the some is

opproved for use in potents.

Article 39 of the TRIPS Agreement provides for the protection of
undisclosed doto but gives on exception when the doto is necessory to
protect the public ond therefore porties ore of liberty to protect the soid
doto os o woy of sofeguording the doto ond not compromising the
inventors' findings to third porties but of the some time the exception
sofeguords ogoinsl obuse for unfoir commerciol proctices ond woives the
protection when the doto is necessory to protect the public.

The period of 5 yeors wos ogreed upon ofter consultotions with the
Phormocy ond Poisons Boord, ond it is noted thot most of the opprovols
ore given within the soid period.

Doto exclusivity does not in ony woy extend potent rights ond sometimes
they do not run concurrently. The Article does not prevent the introduction
of generic versions of ony innovotive drug during the doto exclusivity
period os long os the morketing opprovol of the generic versions do not
rely on the innovotors test doto OR unless opprovol is gronted by the
innovotor if the test doto'is to be used. The Potent owner is of liberty to
disclose the doto to third porties even if the potent hos expired.

Kenyo ond most developing countries hove no copocity to monufocture
phormoceuticol products ond therefore Article l3: 33(3) hos o sofeguord
stoting os follows:
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'. r'Nofwifhsfonding the provisions of poragroph I on undisclosed fesf or

other dgilq, o porty moy foke meosures fo profecf fhe public health in

occordance wifh:

The declorotion on fRIPS ond Public Heolth

. Any woiver provisions of fhe IRIPS Agreement to implemenl the Doho

Declarotion
c Any omendmenfs fo fRrPS to implemenf lhe Decloration.

It is vitot fo pornf out thol fhe exclusivity is limifed fo new phormoceuticol
producfs with new octive ingredient thot has never obtoined morkel

opprovol to ovoid lhe issue of evergreening or exfen ding fhe pofenf
protection durotion."

Nothing bors the Government of Kenyo olbeit the 5 yeors protection of

undisclosed doto, the right to disregord this protection in coses of heolth

emergencies ond pondemics OR to use ony of the flexibilities under the

TRIPS Agreement including compulsory licensing.
I

ln ony event, Kenyo does not ollow new use in determining the

potentobility of on invention under the lndustriol Property Act ond further

the exception in Article 13:33(3) quoted obove reinstotes thot the

exclusivity is only bosed on o new phormoceuticol product with o new

octive ingredient thot hos never obtoined ony morket opprovol.

GENERAL RESPONSE ON PUBLIC HEALIH SAFEGUARDS AND EXCEPTIONS

EMBEDDED WITHIN CEPA

Article 13.5 of the Agreement: Porties will odopt the relevont lows, moke

necessory omendments to protect public heolth . ....provided the

meosures ore consistent with the provisions of the CEPA IPR Chopter ond

the TRIPS Agreement.

,l Article .l3.6 (2]r Porties recognize the principles estoblished in the

Declorotion on the TRIPS Agreement ond Public Heolth done on l4th

Novemb er 2OOl (DOHA DECLARATION) ond confirm thot the Provisions of

the IPR Chopter ore without prejudice to the Doho Declorotion.

The Doho Declorotion wos o response to concerns thot the TRIPS

Agreement might hinder occess to offordoble medicines in developing
countries, porticulorly for those offected by epidemics like HIV/AIDS,

tuberculosis, ond molorio. lt oimed to ensure thot the protection of

intellectuol property rights does not come of the cost of public heolth.
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' . The Doho Declorotion wos odopted to:

i. Strengthen the posilion of devetoping countries:

It provided o bosis for orguments thot supported the use of TRIPS

flexibilities to oddress public heolth chollenges.

ii. Focilitote occess to essenliol medicines:

It helped pove the woy for developing countries to occess offordoble
generic versions of potented drugs, which wos cruciol in comboting
widespreod diseoses like HIV/AIDS.

iii. Promote o bolqnced opprooch:

It underscored the importonce of boloncing the rights of intellectuol
property holders with the right to heolth ond the needs of developing
countries

The CEPA recognizes ond reoffirms the Porties' commitment to the
implementotion of the Doho Declorotion with respect to public heolth
ond occess to medicines. The Agreement reoffirms ond odopts the
flexibilities under the TRIPS Agreement thot promote public heolth ond
occess to medicine including ony woivers on occess to voccines during
pondemics. The TRIPS flexibilities ore still occessible even within the CEPA

including compulsory licensing, porollel importotion by the recognition of
the exhoustion of rights to be odopted by eoch porty.

b. Lqck of goods morkel occess chopter -
The CEPA does not include toriff liberolisotion on grounds thot Kenyo

didn't not moke toriff offers. This is becouse it would hove been in breoch
of the EAC Customs Monogement Act 2004, the Common Externol Toriff

ond the Protocol estoblishing the EAC Customs Union. Such breoch would
hove undermined regionol integrotion, ond the some time would hove
led to Kenyo losing the EAC Morket for those products which the UAE hos

on interest in Kenyo opening morket for. EAC Morket is so strotegic for
Kenyo for monufoctured, ogriculture ond ogro-processed products. Both

Porties ogreed thot toriff liberolisotion be negotioted by All the EAC, ond
the EAC Council of Ministers hos token the decision to negotiote,
including morket occess, with the UAE os o bloc. Even withoul such

morket occess, Kenyon goods olreody enjoy toriff preferences on
entering the UAE given thot the UAE os o member of the GCC hove in
ploce o CET ronging between 0 -5%, ond this is where most Kenyon
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. products foll except for olcohol ond cigorettes which ottroct 100% given

UAE is predominontly o Muslim community. On the other hond, neorlY 95%

of UAE goods entering Kenyo ond the EAC is petroleum oil which ottrocts

0% duty.

( c) Trode focilitotion: lt is true thot the UAE hos odvonced o lot in terms

trode focilitotion where it notified on the three cotegories (cotegoryy A, B,

ond C meosures) of the WTO while Kenyo hos only notified two meosures

i.e cotegory A ond B, meosures. Kenyo requires copocity building to be

opple to implement cotegory meosures, ond since the UAE under this

ogreement offered to support in the copocity building, CEPA under the

Cooperotion ore o will be useful on this.

(d)The Trode in Services chopter is one of lhe oreos of focus of the Kenyo

UAE CEPA.

The objective is to progressively liberolise trode in services to provide

morket occess for services suppliers of both porties. Biloterol ogreements

on trode in services ollow WTO members to negotiote specific morket

occess commitments with eoch other, going beyond the generol

obligotions under the Generol Agreement on Trode in Services (GATS). This

con be beneficiol for severol reosons, including fostering stronger trode

relotions, oddressing unique morket needs, ond focilitoting quicker

negotiotions on speciolized services.

This however, hos to be negotioted in line with Article V of the GATS

Agreement which highlights the need for substontiol sectorol coveroge os

well os no o priori exclusions of sectors or modes of supply. To this end,

Kenyo's (ond UAE's) overoll schedule of Specific Commitments under the

Kenyo- UAE CEPA is bosed on three premises:

l. Article V of the GATS

2. Her schedule within the fromework of the WTO Generol

Agreement on Trode in Services os o bosis (GATS Plus); ond
3. The request ond offer negotiotion process held of biloterol level.

(e) lt is noted thot the principles guiding scheduling of Schedules of

Specific Commitments dictote thot for sectors thot were not subject to

negotiotions but in which, nevertheless, o porty hod mode previous

commitments within the WTO GATS, these commitments must be

reflected in the schedules of the new ogreement.
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. lt is in view of this thot the footnote wos mode. lt is noted thot under the

GATS, Kenyo did not schedule ony limitotions under the Tourism sector.

The interpretive effect is thot ihis sector wos fully liberolised with no

restrictions registered.

Whereos o WTO Member moy modify or withdrow ony commitment in its

Schedule, of ony time, this requires o process of notificotion of intent to

withdrow o commitment ond negotiotions on the some, with provisions

under GATS for the need for Compensotory odjustments to be mode on o

Most-Fovoured-Notion bosis.

The footnote therefore is to ensure thot the new sectors being committed

olign with the Constitution, which wos promulgoted six yeors ofter Kenyo

mode the GATS commitments. lt is worth noting thot internotionol low to

which Kenyo is o signotory, is recognized os domestic low. Nevertheless,

Kenyo could consider modifying her commitments under GATS to hove full

olignment with the Constitution.

(f) No issue
(g) lt is our considered opinion thot the generol exceptions provided for

under the Agreement could odequotely justify exceptions to the

opplicotion of provisions of the ogreement ond in porticulor on motters

regording heolth.
(h) As rightly suggested, liberolizotion under Mode 4 is of criticol

importonce to developing countries, including Kenyo. lt is in this regord

thot deeper concessions for Kenyo services suppliers were mode by

UAE. ln oddition, the orticle on Recognition provides thot o Porty moy

recognise, or encouroge its relevont competent bodies to recognise,

the educotion or experience obtoined, requirements met, or licences

or certificotions gronted in the other Porty. Such recognition, which

moy be ochieved through hormonisotion or otherwise, moy be bosed

upon on ogreement or orrongement between the Porties or their

relevont competent bodies, or moy be occorded outonomously. This

provides scope for Kenyo to enter into negotiotions with the UAE

towords recognition of quolificotions for its professionols.

(,) Kenyo - UAE Biloterot lnvestmenl Treoty - The comment stotes thot: " (i/

Thot there is olreody o tJAE-Kenyo Biloterollnvestment Agreemenf (BIA)
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which hos o/reo dy hos extensive protections for UAE investors in Kenyo.

CE1A investme nt chopter includes on ogreement to review this existing

UAE-Kenyo BIA to moke it more comprehensive in coveroge.
presumo bty this could be by odding odditionol problemotic provisions

/ike resfricfions on perf ormonce requirements. Ihe CEPA services

chopter is /ikely to increose tiobitity under this UAE BIA if UAE investors

ore oble fo invest in more sectors in Kenyo (e.g in the construction

services/ becouse of the seryices chapter liberolizotion UAE investors

ore known to hove sued in 12 /SDS coses olreody"

Response:

Article 8.1 of Chopter 8 of the Kenyo - UAE CEPA indeed ocknowledges

the existence of o biloterol investment ogreement between Kenyo ond

the UAE. The Agreement stotes:

ln Article 8.1 on the UAE - Kenyo Biloterol lnvestment Agreement, the

ogreement stotes: Ihe Porties note fhe existence of ond reoffirm the

Agreemenf befween the Government of the Republic of Kenya ond the

Government of the lJnited Arob Emirofes on lhe Promotion ond

Protection of /nvesfments, signed of Abu Dhobi on 23 November 2014

( " U AE-Ke ny o Bil ot e rol l nv esfm en t Agre e me nt" ) .

ln Article 8.2, The Porties ogree to revise fhe existing UAE-Kenyo Biloterol

/nvestme nt Agreemenf with o view to moking it more comprehensive in

coveroge.

The Porties were of the view thot there wos no need to replicote the BIA

in its entirety in the CEPA under the Chopter on investment but rother

decided to moke reference to it. Kenyo wos initiolly of lhe view thot the

two countries should hove revised the BIA ond hove it form port of

Chopter 8, considering thot the BIA wos negotioted before 2014 ond

since then the internotionol investment ogreements (llAs) oreno hod

experienced tremendous reforms. As o compromise, the Porties ogreed

to the provision (8.1 (2)) providing for o revision of the BIA by the Porties

with o view to moking it more comprehensive in coveroge.

Kenyo's intention with the revision is to conclude o new BIA thot reflects

emerging issues thot include: the need to bolonce investors rights ond
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.obligotions with those of the host stote ond to reflect some of the reform

recommendotions emonoting from UNTAD ond Working Group lll of

UNCITRAL. This is furtherinformed by Kenyo's llA Model ond Policy of 2020.

Kenyo's llA reform ogendo hos seen the country terminote her BIA with

Netherlonds ond four more ogreemenls hove been tobled before

Cobinet for terminotion opprovol with o view to oddress the need for

reforms ond emerging issues.

Conclusion
The comment by Eco News Africo thot the proposed revision of the BIA

with the UAE could be presumobly to odd problemotic provisions like

restrictions on performonce requirements is not foctuol ond is bosed on

on ossumption, os rightlY stoted.
(j) Digitol Trode: This is on the issue roised thot Digitol trode chopter

oppeors to contoin o number of provisions demonded by US big tech

componies such os Google, Amozon, Focebook, Twitter, etc.

Response - The issues roised ore too generolised ond on ossumption;

there is no specific orticle in the Digitol Trode which is referred or mentions

of the US big tech componies in the CEPA on Digitol trode or implied.

Response parl2 - ARTICLE I0.4: Cusloms Duties

ln Porogroph 1 it is stotes thot "Eoch Porty sholl mointoin its current

proctice of not imposing customs duties on digitol or electronic

tronsmissions, between o person of o Porty ond o person of the other
porty in occordonce with the WTO Ministeriol Decision in relotion to

Electronic Commerce"

Response

Persons from both porties ore treoted the some woy to the extent thot
they ore not subjected to customs duties.

This CEPA is between the two porties os for the internol treotment
prevoiling toxes sholl opply which is foir since oll citizens ore subjected to
the some toxes.
2. Micro ond Smoll Enlerprises Authorily - lt is noted thot negotiotors for

the chopter on MSMEs were drown from MSEA ond the Stote

Deportment for MSMES. The CEPA however estoblishes o fromework

through which the concerns ond proposols in items (o - e) roised by

MSEA con be deolt with. The ogreement in Article I I .4 estoblishes on

MSME Subcommittee comprising of comprising notionol ond locol
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government, os well os privote sector, representotives of eoch Porty.

The MSME Subcommittee sholl:

(o) idientify woys fo ossist MSME in lhe Porties' territories fo toke

odvontoge of the commerciol opportunities resu/ting from this

Agreemenf ond to strengthen MSME competitiveness;

(b) identify ond recommend woys f or f urther cooperotion
between the Porties fo deve/op ond enhonce porfnershps between
MSME s of the Porfies;

:.(c) exchonge ond discuss eoch Porty's experiences ond besf

proctices in supp orting ond ossisfing MSM E exporters wiih respect to,

omong other fhings, troining programs, trode educotion, trode
finonJe, trode missfons, trode focilitotion, digitol trode, identifying
commercio! portners in the territories of the Porties, ond esfob/ishing
goo d b usiness creden tiols ;

Mitigoting Competition Risks - The concerns roised in this item (f) will be

oddressed through Chopter 7 on Trode Remedies

3. The observotions by the Kenyo lnstitute of Public Policy Reseorch ond

Anolysis ore noted ond will be octed upon during such reviews.

4. Kenyo Revenue AuthoritY -

The ogreement provides for perioding reviews (every five yeors) ond

omendment of ony provision which moy not be to the interest of the

porties or thot moy be presenting chollenges in the implementotion. The

issues roised by Kenyo Revenue Authority will be oddressed in

occordonce with these two provisions.

Motters of troining joint Committee Members will be execuled

odministrotively os port of copocity building, its not limiting where its

coptured in the current text.

5. Kenyo Nolionol Accreditotion Service (KENAS)

Ihe issues ond proposed omendments by KENAS will be oddressed in the

context of the review ond omendment provision of the CEPA which

provides for omendment of ony section of the Agreement whenever

there is o chollenge in the implementotion. Furthermore, some of the

issues ore coptured under the Economic Cooperotion section- Article.6.
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. '6. Council of Governors

Motters roised by the Governors ore noted. However, the issues

surrounding the efiects of zero-roted products on the domestic industries

will not orise since this ogreement doesn't include product liberolizotion os

the morket occess wos not negotioted. The morket occess component

wos ogreed to be negotioted under the EAC Fromework, therefore there

will be no implicotion on the regionol dimension'

With respect to issues on mitigotion meosures, we note thot there ore

olreody existing instruments/mechonisms within the EAC ond other

regionol fromeworks thot controls movement of goods from one Portner

Stote to the other, notobly the Rules of Origin instruments conlrols

products which ore not originoting from not to occess the neighbors on

preferentiol (dutY free) terms.

Motters on sensitizotion of stokeholders once the ogreement is rotified is o

key point ond it will be the first step to execute in the implementotion of

the CEPA.

The proposol to include the County Governments in the Committees, Sub-

Committees is noted ond should be oddressed in line with the

omendment clouse of the ogreement.

STATE DEPARTMENT FOR TRADE

I2TH JUNE,2025

LT





OFFICE OF THE A]TORNEY GENERAL
&

DEPARTMENT OF JUSTICE

RE: SUBMISSION TO THE DEPARTMENTAL COMMIfiEE ON TRADE, INDUSTRY
AND COOPERATIVES REGARDING THE COMPREHENSIVE ECONOMIC PARTNERSHIP

AGREEMENT BETUUEEN KENYA AND THE UNITED ARAB EMIRATES

Reference is made to the above matter and a letter Ref: NA/DDCffrc/2O25/O1O dated the
19,h March,2025 inviting Ministries. Departments and Agencies to a meeting with the
Departmental Committee on Trade. lndustry and Cooperatives inviting submissions on the
Comprehensive Economic Partnership Agreement (CEPA) between the Republic of Kenya
and the United Arab Emirates.

The Kenya and UAE CEPA was signed on l4th January, 2025. The Agreement covers the
following areas:

Trade in Goods- the objective of the Chapter is to create a liberalised market for
trade in goods and promote each Party's trade in goods through progressive
elimination of tariffs. enhanced efficiency of customs procedures. enhanced
cooperation in technical barriers to trade and Sanitary and Phytosanitary measures

and development of value chains.

The Agreement however excludes market access (tariff liberalization) as both
Parties agreed to negotiate this Chapter with all the EAC Partner States when
ready. The rationale is that the Republic of Kenya is a member of the EAC

Customs Union Protocol which establishes a Common External Tariff to be
applied on goods imported into the EAC region from other foreign countries.

a

il. Rules of Origin- the Chapter sets out the criteria for determining the origin of goods
for purposes of implementing the Agreement:

Customs Procedures and Trade Facilitation - the Chapter calls each Party to
periodically review their customs procedures with a view of further simplification
to facilitate bilateral trade. The Parties undertake that their customs laws and
procedures shall be transparent, non-discriminatory and avoid unnecessary
obstacles to trade.
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Sanitary and Phytosanitary (SPS) measures - the objectives of the Chapter are to
ensure that SPS measures implemented by a Party do not create unjustified barriers
to trade: enhance transparency and understanding in the implementation of SPS

measures: and protect human, animal and plant life or health in the territories of
the Parties while facilitating trade.

Technical Barriers to Trade [fBI - the objective of the Chapter is to facilitate trade
by eliminating technical barriers to trade, enhancing transparency and promoting
greater regulatory cooperation and good regulatory practices. The Chapter shall
apply to the preparation. adoption and application of all standards, technical
regulations and conformity assessment procedures of central level Covernment
bodies that may affect trade of goods between the Parties.

Trade Remedies - the Chapter shall apply to investigations and measures taken by
either Party on Anti-dumping. Countervailing and Safeguard Measures to safeguard
against unfair trade practices which lead to market distortion. The Chapter is

important for the Republic of Kenya to mitigate any negative effect that local
industries may experience arising from competition from some UAE products:

lnvestment - the Chapter reaffirms the intent of the Parties to promote an attractive
investment climate. lt takes cognizance of the Agreement between the Covernment
of the Republic of Kenya and the Covernment of the UAE on the Promotion and
Protection of lnvestment signed in Abu Dhabi on 23'd November. 2014. Through
the CEPA. the Parties undertake to review the Kenya - UAE BIT with a view to
making it more comprehensive in coverage.

The Parties further undertake to establish a Sub-Committee on lnvestment
composed of representatives of both Parties. The Chapter is exempt from the
dispute settlement mechanism of this CEPA Agreement.

a

a

Trade in Services - the objectives of this Chapter are to progressively liberalize trade
in services with a view to providing market access for services and service suppliers
of the Parties.

The Chapter does not however apply to procurement by Covernment agencies
of services purchased for government purposes: services supplied in exercise of
Government authority: subsidies or grants provided by a Party: measures
affecting natural persons of a Party seeking access to the employment market of
the other Party or measures regarding citizenship. residence or employment on
a permanent basis.



a The Agreement provides that the Parties shall enter into successive rounds of
negotiations, beginning not later than one year from the date of entry into force
of the Agreement and periodically thereafter. with a view to achieving a

progressively higher level of liberalisation. The process of progressive
liberalisation will be directed towards increasing the general level of specific
commitments undertaken by parties under this Agreement.

The Chapter also provides for the application of the Most Favoured Nation
Treatment where if. after the entry into force of this Agreement, a Party enters
into any agreement on trade in services with a non-Party, it shall consider a

request by other Party for incorporation herein of treatment no less favourable
than that provided under the aforementioned agreement.
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Digital Trade - The objectives of this Chapter are to foster an environment
conducive to the further advancement of digital trade. including electronic
commerce and the digital transformation of the global economy, by strengthening
their bilateral relations on these matters

Each Party will be required to maintain its current practice of not imposing
customs duties on digital or electronic transmissions, between a person of a Party
and a person of the other Party in accordance with the WTO Ministerial Decision
in relation to Electronic Commerce. The moratorium shall depend on further
outcomes in the WTO Ministerial Decisions on customs duties on electronic
transmission within the framework of the Work Programme on Electronic
Commerce.

Micro, Small and Medium Enterprises - The Parties undertake to enhance
commercial opportunities for MSMEs and each Party undertakes to seek to increase
trade and investment opportunities and shall identify and promote priority sectors
and value chains that will enhance MSMEs participation in international trade

. The Parties further undertake to establish a 5ub-Committee on Micro. Small and
Medium Enterprises composed of representatives of both Parties. The Chapter
is exempt from the dispute settlement mechanism of this CEPA Agreement.

Economic and Development Cooperation - Economic and Development
Cooperation under the Agreement covers the following sectors: manufacturing
industry; trade and investment promotion: tourism: human resource development:
ICT and the digital economy; financial services: infrastructure and logistics
enhancement: agriculture and livestock: private sector development: fisheries and
blue economy: water. environment and the green economy: health; energy: 5P5:

TBT: customs and trade facilitation: transport: shipping and maritime; export
market and product development; and structured commodities trading.
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The Parties undertake to establish a 5ub-Committee on Economic and
Development Cooperation composed of representatives of both Parties.

The Chapter is exempt from the dispute settlement mechanism of this CEPA

Agreement and any differences arising out of the Application of the Chapter
shall be settled amicably.

lntellectual Propefi - The Chapter provides that the Parties shall endeavour to
promote. support and enforce intellectual property rights so at to contribute to the
promotion of trade, investment, technological innovation and transfer and
dissemination of technology. to the mutual advantage of producers and users of
technological knowledge and in a manner conducive to social and economic
welfare.

Administration of the Agreement - the Agreement provides for the establishment
of a Joint Committee comprising of Kenya and UAE at the level of ministers. senior
officials (PSs) and technical officers. The Joint Committee shall meet within one year
of the entry into force of this Agreement. Thereafter. it shall meet every two years

unless the Parties agree otherwise.

The purpose of the Joint Committee is to review and assess the results and
overall operation of this Agreement: consider and recommend any amendments
to this Agreement that may be proposed by either Party: endeavour to amicably
resolve disputes between the Parties arising from the interpretation or
application of this Agreement: supervise and coordinate the work of all sub-

committees and working groups established under this Agreement: and adopt
decisions or make recommendations as envisaged by this Agreement.

Dispute Settlement - The Chapter seeks to establish an effective and efficient
mechanism for avoiding and settling disputes between the Parties concerning the
interpretation and application of this Agreement with a view to reaching. where
possible. a mutually agreed solution.

The dispute resolution procedure at the first instance involves consultations. The
Parties may also settle disputes at any time through good offices conciliation or
mediation. lf the Parties agree not to have consultations. or if consultations or
conciliation have been concluded and no mutually agreed solution has been
reached. the next recourse is to solve the dispute through a Panel.

xll.
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o The Panel comprising of three persons with expertise in law. international trade,
and other matters covered by this Agreement make its decisions, including its

reports by consensus, but if consensus is not possible then by majority of its

members. lf a mutually agreed solution is reached during the panel procedure.
the Parties shall jointly notify that solution to the chairperson of the panel. Upon
such notification. the panel shall be terminated.
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Final Provisions - the Agreement shall be reviewed every five years from the date
of its entry into force. The Agreement shall enter into force on the first day of the
second month following the date of receipt of the last written notification.

Validity - This Agreement is valid for an indefinite period unless terminated by either
Party in accordance with the terms herein. However. either Party may terminate
this Agreement by written notification to the other Party, and such termination shall
take effect six months after the date of the notification.

XVII Accession - This Agreement is also open for accession by any country or group of
countries including a contracting Party to the EAC Treaty after the date of entry into
force of this Agreement. Accession by other EAC Partner States would be ideal as it
would enable negotiation of market access (tariff

The benefits of the Agreement to the Republic of Kenya are at follows;

Expanding exports for Kenyan products to the UAE and Middle East particularly
meat and meat products, horticulture, tea, coffee among others. ln 2023, the UAE
was Keya's 6th largest export market absorbing 5.5o/o of exports;

Agreement provides measures to facilitate trade through a common understanding
of customs procedures and trade facilitation measures:

ul. Wi.ll provide opportunities for increased investment in Kenya particularly in the lCT,
healthcare and agriculture: and

iv. Expanded technical cooperation between Kenya and UAE.

Ratification of the Agreement will not require enactment of new legislation or amendment
of existing legislation.

t1
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Background
. The Kenya-UAE Comprehensive Economic Partnership Agreement

signed on 1.4/U2025
. The Kenyan Nationa! Assembly is now being asked to start the prc

ratifying it.
. ln 2022:

. 5%o of Kenva's goods exports went to the UAE
o 0.35% of the UAE's soods exoorts went to Kenya

. ln a free trade agreement (FTA), Kenya would be most likely to ber
. Goods market access (where the other country in the FTA reduces or rer

import tariffs on Kenyan products). This is not in the CEPA
. Services Mode 4 market access, visas and recognition of qualifications (er

Kenyans to work in the other country). This is not in the CEPA.

So where are the benefits for Kenya from this CEPA to outweigh the costs c
problematic provisions in this CEPA?



lntellectual property (!P) chapter
. The CEPA lP chapter includes a number of provisions which require broader and stronser r

even World Trade Organization (WTO) ruleb require and which would be new obligatio-ns f
examples are:

. 5 year monopoly (market exclusivitv) on the clinical trial data used to prove a medicine is r

cancer) and safei (does not have danlerous side effects). This means eVen if there is no pa'
cannot have access tothe cheaper equivalent generic versions of medicines (whether mar
generic companies or imported).

. Medicine prices in Kenva are alreadv unaffordablv hieh for oatients and if the sovernment
prices for hedicines dde to this CEPA, then it can trelt fewer patients for the s-ame amour

. Some examples of the impact of this exclusivity provision on medicine prices:
. ln Guatemala: Medicines with this exclusivity are 166-846% more expensive
. ln Jordan, this exclusivity made medicines up to 800% more expensive than in Egypt (which does not. it was predicted to cost Colombia's public health system an additional USS396million from 2OO3-2O2
. Peru: 10 years of exclusivity would lead to an increase of more than Uss30omillion in 2025 expenditr. USA:

. lt raised the price of an old medicine in the USA by more than 50 times

. Just 6 months of exclusivity for just 3 medicine classes would cost the US Medicaid population U5S430million. Canada:

. 8 years of this exclusivity was calculated to add 5500million to prescription medicine costs in 5 years

. Exclusivity would have prolonged monopolies in Canada by 2 years which would increase costs by Csl.6billion/year.. 2 years of exclusivity for biologics alone (e.g. vaccines etc) could cost up to S305.8million in additional spending in C



lP chapter continued
. The CEPA also includes a hard patent linkage requirement which:

. Prevents compulsory licences (CLs) from becoming effective. (CLs are commonly used to n
cheaper geneiic versions of medicines during the patent period. E.g. CLs:

. Reduced the price of:
. HIV/AIDS medicines by 81% in Malaysia
. Hepatitis c cure in Malaysla from USS71,3OO per patient to USS1OO
. Kidney and liver cancer medicine in lndia by 97%

. For 7 medicines are saving Thailand USS3T0million over 5 years

. lf used to reduce the cost of 2nd line medicines for HIV/AIDS would save Thailand UsS3.2billion to 202

. Saved Rwanda 75% on costs

. Saved laiwan 73% on oseltamivir

. Saved Brazil USSl04million on one medicine.
. reouires the Kenvan medicine resulator to be the oatent police when even the USlfs Food

Adininistration dbes not have th6 capacity to do so (and the EU refuses to implement link:
. Was calculated to cost Malaysia up to an extra USST4million in spending in 2026

. The UN Soecial Raooorteur on the Rieht to Health recommends develooins countr
to these stronser ihtellectual oroDert-v orovisions. The African Union Minislers of I

Ministers of Tr-ade are concerned'aboirt these provisions. Generic medicine manul
concerned about these provisions since they lose significant market share.

. Even when there is a eoods chapter in the FTA, these TRIPS+ provisions if thev del
entrv of iust the too Smedicines bv 2 vears w6re calculated tb cost Australia 28 tir
the Sendfits ofthe'FTA. The KenyaJUAE CEPA does not even have any goods markr
offset the costs of this chapter alone.



lP chapter continued

ln 2023 President Ruto 'unveiled the Universal Health Covera $r
plan, ensuring that every Kenyan will have access to free hea
services at all Leve! 1.,2, and 3 dispensaries and health cente
the nation. ln a resounding commitment, President Ruto sta'
all Level t,2,and 3 dispensaries and health centers, every Ke
get treatment for free. The bill will be covered by the governt
through the Primary Health Care Fund ." . . . Those without tl
to pay will receive treatment at government hospitals at no c



USAI D cuts: some impacts

. 'ln Kenva approximately 41,000 doctors, nurses, technical and m;

staff and community workers were supported by the US governn

. 'The Kenyan Government released a comprehensive report on24
detailing the impact of the US Government funding cuts. Key

recommendations include:
. lmmediate actions:

. Establish an emergency health contingency fund.

. Mobilize domestic resources and reallocate the national budget.

. Begin high-level diplomatic negotiations with the United States.'

ls



Kenya atms to stren$nen oomestrc pnarmaceutl
ma n ufactu ri ng ca pacity
A2024 article noted that:
. Kenyan manufacturers have about 30% of the Kenyan pharmaceuticals market
. "These achievements in the oharmaceutical industrv have imoacted Kenva's economv bv co

erowth in Gross Domestic Prbduct (GDP) and health'care accelss. increasti in the numbef of
local access to certain prod.ucts, reducing prices of locally produ'ced medical products given'
transport and import costs"

. 'The Government will strensthen local oharmaceutical manufacturins caoacitv to reduce th
and enhance implementatio-n of the Uriiversal Health Coverage (UHCI'

. The Health Cabinet Secretary said:
. 'that develooins Kenva's Dharmaceutical manufacturins sector has been considered a core oart of buik

and susta indble'hea lfhca ie svstem that can resoond to-routine needs and emersencies as oroiected in
povid-]9 pandemic, demonstrated the risk to the African Continent, therefore, highlightinE the import,
local pharmaceutical manufacturing.

. "The benefits of establishins local manufacturing are manifold and can be seen in manv other emersin
have successfullv built domEstic oha rmaceutical'ind ustries. Some of these include incrriased oublic-Hei
during times of pandemics and outbreaks, greater ability to timelv address Africa-specific disbases, im1
prep#edness, ahd expansion of the skilleil'workforce arhong oth6rs,"

. "To achieve the ambitious goal, the African Union and its member states need to reduce our current dr
imported active pharmaceutical ingredients (APls) and excipients to 50 percent and grow our local capi
such inDut materials. increase the DroDortion of Dharmaceutical manufacturers that meet national soo
prycllc6s 9tq1{91{s [rgm !S q919er1t 1o 199-pgr.Snt, and support local manufacturers that fully com-ply
requrrements Ior gooo manulactunng pracuces;



Services chapter
Generally:
. Services can be thought of as everything you cannot drop on your foot. E.g. bank

hospitals, construction, telecoms etc
. Services liberalisation means allowing the UAE to supply as much of the service t

including owning LO0% of the company etc (unless relevant exceptions are specil
. The main area where developine countries can benefit from services liberalisatio

effective Mode 4 market accbss-allowine their citizens to work in the other counl
with visas and recognition of their qualillcations (e.g. their medical/law/accounti
etc degrees).

ln the CEPA:

. There is no effective Mode 4 market access since it explicitly says: the countries t
visas, it does not apply to permanent employment anil the bouhtries are not req
recofnise qualificatibns. Sb Kenyans are riot luaranteed to be able to work in thi
CEPA

. Kenva has asreed to liberalise manv additional services sectors bevond those it li
WT6 includlns: all shoos exceot foi motorbike and oarts shoos. cohstruction serr
services, ambirlances, hursing homes, some shippidg and rail tiansport services t



Services cha pter conti n ued
The CEPA services chapter appears to require amendments to a number of Kr
F o'\,.b..
. The Minine Act requirements that at I

to hold a riineral dealership licence. (

must allow the UAE to have L00% sha

east 60% shareholding by Kenyan citiz
Kenya's services commitments in the ,

reholdings of mineral dealership licen
. The lnsurance Act:

. 25Yo cap on how manv shares an individual can own in an insurance companv. (Kenva'
commitments in the CEPA require it to allow one UAE individual to hold 1OO% of tfr6 s
insurance company). requirement that one-third of paid up capital be held bv Kenvans for non-life insuranc
services commitments in the CEPA meani it must allow'the UAE to hold 100% of the c
insurance).

. The restrictions on foreigners buying !

services commitments require it to al!
o Since in practice it is often difficult to

(given mu ltinationa ! com pa n ies' su bsi
this services liberalisation to compani

and in Article 65 of the Constitution. I

ow UAE hotels etc to buy Iand in Kenl

differentiate where foreien investors I

diaries in the UAE etc) Ke-nya may enc
es from the whote world. '



Digital trade chapter

. This chapter appears to be based on US multinational company
including those by Google, Amazon, Facebook, Apple, X etc.

. CEPA includes: No tariffs on downloading movies, music, video
computer software, ebooks etc from 'a person of a Party' (whic
defined) for as long as there is a WTO decision on this. E.g. Ami
has an office in the UAE so does the CEPA ban tariffs on buying
from Amazon.com?

. The WTO decisions banning customs duties on downloads are not enfr
this CEPA digitaltrade chapter is.

. How much revenue will Kenya lose from this?



Digital trade chapter continued
CEPA includes non-discriminatory treatment of digital products provisir
prevent laws which:
. require platforms such as Facebook and Google to share their adverti

revenue with newspapers the way that Australia etc require, or
. restrict (as Korea's law does) the ability of platforms such as Google a

to force'videogame companies to use theil payment systems (wh"ere
charge a30% commission on sales etc) etc,

. are pro-competition (e.g.various EU laws).
https:/irethinktrade.ore/reports/dieital-trade doublespeak-big-techs-hiiack-of-trade-lingo-to-attack-anti-mono
competition-pol iciesi,h s : i/m edi um. c om/reth inkt r ade I tr aile-l a* I ac -tecI I
a ain-8afO a31 cead9 h .w

fta -tra A CS atU(

ment fon-

The industrv association for Gooele. Amazon. Facebook. Aoole etc has
identified Africa as discriminatini airainst theiir olatformi. 'a'nd thev har
for this kind of non-discriminatoiy p'rovision in trade negbtiations, pre
to try and get these measures removed.

onten oa



Digital trade chapter continued

o CEPA includes deregulation of electronic authentication
means leaving it to consumers and businesses to decide
electronic tra nsactions a re.

provision
how secL

. Because of market failures, many governments in both developed (e.9. U!
and develooine countries (e.e. Kenva. Mauritius. Nieeria, Malavsia and lnc
electronic dutlTentication melhods'e.e. to preveht c-redit card/identify the
the security of online banking, ensure the'cybersecurity of critical infiastr
as oil/sas oioelines. ensure iiteroperabilitv'and efficiencv of transactions
betwb"en ho'spitals'and health insurance cohpanies etc). '

. E.s. in Kenva: 'Microfinance institutions suideline: lnstitutions shall ensur,
ag-ents: iJTcl-entify customers with at leasl two factor authentication while
aty transaction iequiring identification'

. This CEPA provision prevents these regulations except for 1 categr
transactions



Exceptions and dispute settlement
. Although the CEPA has some exceptions, they are insufficient e.g.: '

. The health and environment exception does not apply to the intellectual prop
and it has been copied from the WTO where it is so difficult to use that gover
succeeded twice in 48 attempts

. The privacy exception and prudential defence has been copied from the WTO
self-cancelling so do not override problematic provisions in the CEPA

. The security exception is limited to the listed circumstances, so does not inclu
cybersecurity in times of peace etc and it has been found at the WTO to not b

. Other CEPA exceptions are often self-cancelling (they cannot be used to overr
problematic provisions) or irrelevant.

. The CEPA dispute settlement chapter makes the whole CEPA (unless r

provided) enforceable via the UAE being able to sue Kenya at an inter
tribunal (or vice versa). lf the UAE wins and Kenya does not change it
comply with the CEPA, the UAE can suspend the benefits it was provi
this CEPA

. All the provisions mentioned today can be enforced via this mechanism



MSME and cooperation chapters

. There is an MSME chapter in the CEPA but it merely:
. has vague provisions on cooperation,
. requires the CEPA text etc to be put on a website and
. has a subcommittee to discuss MSME issues.

Even then the chapter is not enforceable

. There is a cooperation chapter in the CEPA but it:
. Merely has vague provisions about cooperation via seminars etc, se

committee
. Explicitly says resources must be agreed by both the UAE and Kenya

Even then the chapter is not enforceable



Thank you

For more information : e.odari@econews-africa.org
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I I. INTRODUCTION

The [Vicro and Small Enterprises Authority (MSEA) welcomes the ir-rclusiorr of Chapter
12: Small and Medium Enterprises in the Kenya-UAE Comprehensive Economic
Partnership Agreement (cEPA). This chapter aligns with lVlsEA's objectives to foster
cooperation, enhance trade opportunities, and sr-rppofi SIVEs, including women and
youth-owned enterprises, as key drivers of economic growth. This submission analyzes
CEPAs provisions for SI\4Es, identifies potential gaps, and provides actionable
recom me ndations that benefit Kenyan S lV Es, pa rticu larly m icroenterprises.

il.A NMENT OF CEPA WITH ME COMMI E SUB !ONS

CEPA comprehensively incorporates SME Committee recommendations as follows:

1. Recognition of SMEs, Role & Cooperation

' SME committee Submission: Recognizes Slt/Es'fundamental role in
economic growth and calls for close cooperation.

' CEPA Provision (Article 12.11: Affirms SlvlEs' role and commits to
cooperation for job creation and growth.

2. Private Sector lnvolvement

' SME Gommittee Submission: Acknowledges the private sector,s
integral role in SME cooperation.

' CEPA Provision (Article 12.11: lncludes private sector participation in
Slt/E cooperation initiatives.

3. Enhanced Commercial Opportunities

' SME Committee Submission: Calls for SI\4E support infrastructure,
information exchange, and digital platforms.

' CEPA Provision (Article 12.21: Supports cooperation between SI\IE
centers' incubators, and web-based platforms for business linkages.

4. SME Subcommittee Responsibilities

' SME Committee Submission: Or-rtlrnes 14 key responsibilities,
including capacity buirding and digitar trade promotio,.

' CEPA Provision (Article 12.41: Establishes an SIVE Subconirrrlttee to
oversee these tasks.

3l



5. Additional CEPA Provisions

Article 12.3 (lnformation sharing): tVlandates a free public website
with SN/E-relevant trade data

Article 12.5 (Non-Application of Dispute setflement): Emphasizes

a

a

cooperation over legal enforcement

1il. tDENTIFIED PS AND OMMEN !ONS

While CEPA aligns with our stated obiectives, there are areas where practical
implementation or specificity coutd be improved on. Ihese are opportunities to
ensure the Agreement delivers tangible benefits for Kenyan sMESs..

1. Lack of Specific Funding Mechanisms

Gap: CEPA does not mention specific financial commitments or mechanisms (e.g.,
grants, loans, or credit guarantees) to support SMESs, particularly in accessing capital
and credit (mentioned in Article 12.2(c)).

Recommendation: Propose the establishment of a bilateral sME Development Fund or
a credit facility with UAE partners to provide direct financial support to Kenyan SMESs,
especially micro-enterprises, which often lack collateral.

2. Limited Detait on Capacity Building programs

Gap: while capacity building is mentioned (Article 12.4(e)),there's no detail on the scope,
frequency, or funding of these programs.

Recommendation: Suggest a detailed action plan for capacity building, including
timelines, target sectors (e.g., agriculture, ICT), and collaboration with Kenyan institutions
like the lvlicro and Small Enterprises Authority to tailor programs to local needs.

3. No Specific Targets or Metrics for Success

Gap: The Agreement lacks measurable targets (e.g., percentage increase in SME
exports, number of SIt/Es integrated into supply chains) to evaluate the success of SIVE
initiatives.

Recommendation: Advocate for the SIME Subcommittee to set qr-rantifiable goals 1e g.,
20on increase in Kenyan SIME exports to UAE by 2030) and report progress annually to
e ns Lrre accountability.

4, Exclusion of Market Access Commitmerrts

Gap: CEPA exclucjes tariff liberalization r'rnarket access) for nr:w cieferring it to ir.itrrr.e
neticrtiations with tlte EastA'frican Conrritrrn'i\'(E,*,Ll) i-,rticie Z 1g; This iirlrts ii..rr,-ie,cliate
iraiJs benel'rts for Slv4ESs expcrriirrg to the U..rEl

al



Recomnrendation: Push for an interinr bilateral tarrff reduction schedule for key Kenyan
SIVES exports (e.g., tea, horticulture) to provide immecliate market access advantages
pending EAC-wide negotiations.

5. lnsufficient Focus on Micro Enterprises

Gap. CEPA uses "S[\4Es" broadly without specific provisions for micro-enterprises, which
dominate Kenya's SMES sector and face unique challenges (e.g., informality, limited
digital access).

Recommendation: Request an amendment or side letter to explicifly address micro-
enterprises, including simplified certification processes and targeted digital literacy
programs.

6. Potential Competition from UAE SMEs

Gap: The lt/emorandum notes possible negative effects, such as competition from UAE
zero-rated products (page 8). This could disproportionately affect Kenyan micro and small
enterprises without protective measures.

Recommendation: propose safeguards (e.g , temporary quotas or anti-dumping
measures) to protect vulnerable Kenyan SIr/ESs during the initial implementation phase.

AD OMM NS PEC U U

A. SMESs lN DtclTAL TRADE

CEPA's digital trade provisions (Chapter 10) offer significant opportunities for
SMESs:

1' Article 10.2 (objectives): Fosters an environment for digital trade and reduces
barriers, enabling slvESs to leverage ecommerce globally.

2' Article 10.4 (Customs Duties): Moratorium on duties for electronic transmissions
eliminates costs for SMESs selling digital products.

3' Article 10.5 (Non-Discriminatory Treatment): Ensures equal treatment of S1IES
digital products, fostering fair competition.

4' Article 10.7 (Authentication): lnteroperable autlrerrtication recluces transactiorr costs
for SN/lESs.

5' Article 10.8 (Papertess Trading): Streanrlines export processes via electronic
docurnents. benefiting resource iirlrtecJ Slv4ESs.

6 Article 10'9 (Online Coltsttmer Protectiorr): [:,irrlcis trust in S\,iES ecorlrmerce
rret--rtLlres.

L
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7 Article 10.10 (Personal Data Protection): Enhances consumer confidence in SIr/ES
digital platforms.

B' Article 10.12 (Cross Border Flow of lnformation): Supports SIVESs in accessing
global data for market outreach.

9' Article 10.15 (Digital lnvoicing): Reduces costs through interoperable invoicing
systems.

10' Article 10'16 (Digital Payments): Enables seamless payment systems critical for
SIVES cash flow.

B. SMES IN GOODS TRADE

Key concerns in Chapter Z:Trade in Goods:

1. Compliance Burdens in Customs procedures

o rssue: High fees and comprex ricensing for srt/lEs.r Recommendation: set a minimum value threshold (KES 500,000)
below which imported goods would be exempt from certain customs
duties and taxes.

2. Limited Market Access for SME products

o rssue: No specific tariff provisions for sME sectors.

' Recommendation: Fast-track tariff elimination for 20 sME priority
products (e.9., textiles, handicrafts, agriculture).

3. lnfrastructure Gaps

. lssue: Lack of SIVE-friendly customs and warehousing.o Recommendation: Establish cEPA-SME Trade Hubs for certification,
packaging, and training.

4. lnformation Asymmetry

o lssue: Limited SII/E access to trade data.
. Recommendation: Link sME Help Desks to the cEpA trade

information portal.
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V. SU ISSION TO THE TRADE COMMITTEE F THE NATI NAL ASSEM LY OF
KENYA

Whereas the Micro and Smalt Enterprises Authority commends the inclusion of
Chapter 12 in the Kenya-UAE CEPA, which comprehensively addresses the
promotion and suppori of SMEs as a driver of economic growth. The Agreement
aligns with our obiectives to foster cooperation, enhance trade opportunities, and
support women and youth-owned enterprises. However, to maximize benefits for
Kenyan SMESs, parTicularty micro-enterprises, we identify the foltowing gaps and
recommendations for consideration during the submission process.

1. Establish a Bilateral SME Development Fund: The CEpA lacks specific financial
mechanisms to support SMESs. We propose a joint Kenya-UAE fund to provide grants,
loans, and credit guarantees, ensuring micro-enterprises can access capital to leverage
trade opportunities.

2' DetailCapacity Building Programs: While capacity building is noted, we recommend
a concrete action plan with timelines and sector-specific initiatives, coordinated with
Kenyan institutions, to enhance SMES competitiveness.

3' Set Measurable Targets: To ensure accountability, the SIVIE Subcommittee should
establish quantifiable goals (e.g., 20% export growth for Kenyan St\4Es by 2030) and
report progress annually.

4' Secure lnterim Market Access: Given the exclusion of tariff liberalization, we urge an
interim bilateral tariff reduction for key SII/ES exports (e.g., tea, horticulture) to provide
immediate benefits pending EAC negotiations.

5' Address Micro-Enterprises Expllcitly: The Agreement should include tailored
provisions for micro-enterprises, such as simplified certification and digital literacy
programs, reflecting their dominance in Kenya,s economy.

6. Mitigate Competition Risks: To protect Kenyan SIvlESs from potential UAE
competition, we suggest temporary safeguards like quotas or anti-dumping measures
during the initial phase.
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MICRO AND SMALL ENTERPRISES

Tel: 020-340006
Cell: +254 700 666 000
+254 770 666 000
Email: mseakenya@gmail.com
When replying. Please quote:

Ref: MSEAlTlOBlS2

Clerk of the National Assembly
P.O. Box 41842-00100
NAIROBI.

Utalii House. 1Oil' Floor Left Wing
Utalii Lane. Along Uhuru Highway
P.O. Box 48823 - 00100
NAIROBI
KENYA

Date 2nd April, 2025

Dear drtc
RE FORWARDING OF SUBMISSION OF THE COMPREHENSIVE ECONOMIC

PARTNERSHIP AGREEMENT (CEPA) BETWEEN KENYA AND THE UNITED

ARAB EMIRATES (UAE)

Reference is made to your letter dated 19th March 2025 Ref: NA/DDC/T!C1hO15,1O1O

and a letter dated 28th March 2025, Ref: NA/DDClTlClzlzllO1z on the above subject

matter.

The Comprehensive Economic Partnership Agreement between Kenya and the UAE is

a landmark trade and investment framework designed to strengthen economic ties

between the two nations. For lt4icro, Small and fi/{edium Entrepreneurs (lVlSlMEs) in

Kenya. the agreentent presents transfornrative opportunities by enhancing nrarket

access. reclircing trade barriers. ancl fostering a concit-rcive environnrerrt for gro,vtlr anci

innovatiort.

C=PA Sl:ecificallir facilitates 1:i-ei'ereirtial access to ti-re ,-rAE's c1\rria6iic t'j-iarl(et i,iie of

il'i: t',iost robust in iiie iviicicile East. eiiairli.,E ii.enr;ai-r ivrSiiirEs to expoii goc-t-r.t:;rri

1:31'.rjg3g witi^: ,'ei,ir,:;l,,cl ial'i-is a,-rc. sii-ealir'ilir ,:tl i;rrsio;:-r: p,i-ccesses Ti-ris is i:ai.i,.,tiar-lii
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teclirrology. ancl expertise ihat can enlrance productivity and corrpetitiver:ess. By

inlegratirrg l(enyarr iviSlt/iEs into globai rralue chains. the agreenrent supports iob

ci'eation. ir,conte gerreratior"t. and povefty reduction-l<ey priorities for [(enya's

econorrric developnrent. /tdclitionally. Corlprehensive Ecotronric Paftnership

Agreenrent (CEPA) provisions for capacity burildirrg and technical assistance will

empower IVISIVIEs to rleet international standards, fr-rrlher boosting their ability to

cornpete in regional and global marl<ets.

This submission reflects our cornmitment to ensuring that the voices of MSMEs are

heard in shapirrg this pivotal agreenrent. We believe tlre Cornprehensive Economic

Partnership Agreernent (CEPA) will urnlock unprecedented opportunities for growth.

resilience, and sustainability for Kerrya's micro and snrall entet'prises, aligning with

national goals of econonric enrpowerrnent and inclutsive developntent.

The purpose of this letter therefore is to fonivard the submission of the Contprehensive

Economic Pafinership Agreement (CEPA) as requested.

Thank you for your contin support

Yours )

. RITHAA
DIRECTOR GENERAL/CtrC



THE NATIONAL ASSBMIILY
OFFICE OF TTIE CLERK

P. O. Box 41842-00100
Nairobi, Kenya
Main Parliament Buildings

Telcphonc: +254202848000 ext. 3300
Email: clta(ri)parlialncnt.uo.kc

www.parl ianrerrt. go. kc/thc-national-asscmbl v

When ?e?lying, pleose guote
REF: NA/DDC/flCI202S (024) 5s June, 2025

Ms. Regina Akoth Ombam
Principal Secreury
State Depanment for Trade
Ministry of lnvestmens, Trade and lndustry
Kenyatta Avenue, Teleposu Towers, 186 Floor
NAIROBI.

Dear lO, Qc.'ba-r'l
REF: REQUEST FOR INFORMATION BY THE DEPARTMENTAL COMMITTEE

ON TRADE, INDUSTRY AND COOPERATIVES REGARDTNG THE
coMpREHENStVE ECONOMTC PARTNERSHIP AGREET'IENT (CEPA)
BETWEEN KENYA AND UNITED ARAB EMIRATES

The above subject matter refers.

As you are aware, the Departmental Committee on Trade, lndustry and Cooperatives is seized
of the Comprehensive Economic Pannership Agreement between Kenya and the United Arab
Emirates for consideration and reporting to the House.

Pursuant to the provisions of Article M (l) (b) of the Constirution on public participation and
Section 8(3) of the Treaty Making and Ratification Act of 2012, as well as Standing Order l70A
(2) of the National Assembly Standing Orders, the Committee hai undertaken public
participation on the CEPA.

To this end, the Committee received various memoranda from the public and sakeholders
both in suPPort of the ratification of the CEPA as well as others raising concerns on the impact
of some of the provisions in the Agreement both in the short term and long term. A summary
of these concerns is attached herewith for your reference. ln view of the foregoing, the
Committee observed that the concerns raised by the public and sakeholders are weighty and
of a technical nature.

Accordingly, and pursuant to Sanding Order l7O(3), the Commitree seeks your written
reioinder on the aforementioned concerns as well as further information on the safeguard
mechanisms in place to address these concerns. This will enable the Committee to firm-up on
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its reconrmendations. A soft copy of dre samc may be sent via cmril to cna@parliamcncp.ke.
to be received on or bcbre Thurden 126lunc 2015 rt 5:00 pm.

Ow liahon ofrccrs for thls subi€ct are Ha Abonero Werlkc; Tcl No. 07213t2053 or
email: ebanafo*trrekoldre@perliarncnLto.kc rnd ltlr. Evcrtyn K. Orlne Tcl Ho. 071I
201 [tl or emai[ wclp.orina@parllamcncgo-ka.

Yours

_-c)d'
f EREtllAH NDOIrlBl, l.lBS
FOR: CLERK OF THE NATIONAL ASSEIIBLY

Coprl Hon. l-cc Kinyaful
Ca$nct Secreary
l'lir$stry of lnvestments, Trade rrd lndustry
l?n Hoon NSSF &dlding BbckA
NAIROBI

[p c"*scanner



MSEA
\t !('la(),\\t) s\t.\1.t. t:\TuttPRtst:s

\t: l'il()Rl l \

SUBMISSIONS ON THE COMPREHENSIVE ECONOMIC

PARTNERSHIP AGREEMENT (CEPA} BETWEEN KENYA

AND THE UAE (UNITED ARAB EMIRATE) WITH RESPECT

TO MICRO, SMALL, AND MEDIUM ENTERPRISES (SMES}

Submitted by: Micro and Smal! Enterprises Authority (MSEAI

Date: March 28,2025
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I. INTRODUCTION

The Micro and Small Enterprises Authority (MSEA) welcomes the inclusion of Chapter
12: Small and Medium Enterprises in the Kenya-UAE Comprehensive Economic
Partnership Agreement (CEPA). This chapter aligns with MSEAs objectives to foster
cooperation, enhance trade opportunities, and support SMEs, including women and
youth-owned enterprises, as key drivers of economic groMh. This submission analyzes
CEPAs provisions for SMEs, identifies potential gaps, and provides actionable
recommendations that benefit Kenyan SMEs, particularly microenterprises.

II. ALIGNMENT OF CEPA WlTH SME COMMITTEE SUBMISSIONS

CEPA comprehensively incorporates SME Committee recommendations as follows:

1. Recognition of SMEs' Role & Cooperation

. SME Committee Submission: Recognizes SMEs'fundamental role in
economic growth and calls for close cooperation.

. GEPA Provision (Article 12.11: Affirms SMEs' role and commits to
cooperation for job creation and growth.

2. Private Sector lnvolvement

. SME Committee Submission: Acknowledges the private sector's
integral role in SME cooperation.

o CEPA Provision (Article 12.11: lncludes private sector participation in
SME cooperation initiatives.

3. Enhanced Commercial Opportunities

. SME Committee Submission: Calls for SME support infrastructure,
information exchange, and digital platforms.

o CEPA Provision (Article 12.21: Supports cooperation between SME
centers, incubators, and web-based platforms for business linkages.

4. SME Subcommittee Responsibilities

. SME Committee Submission: Outlines 14 key responsibilities,
including capacity building and digital trade promotion.

o CEPA Provision (Article 12.41: Establishes an SME Subcommittee to
oversee these tasks.
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5. Additional CEPA Provisions

Article 12.3 (lnformation Sharing): Mandates a free public website
with SME-relevant trade data.

Article 12.5 (Non-Application of Dispute Settlement): Emphasizes

cooperation over legal enforcement.

III. IDENTIFIED GAPS AND RECOMM ENDATIONS

While CEPA aligns with our stated objectives, there are areas where practical
implementation or specificity could be improved on. Ihese are opportunities to
ensure the Agreement delivers tangible benefits for Kenyan SMESs;

1. Lack of Specific Funding Mechanisms

Gap: CEPA does not mention specific financial commitments or mechanisms (e.9.,

grants, loans, or credit guarantees) to support SMESs, particularly in accessing capital
and credit (mentioned in Article 12.2(c)).

Recommendation: Propose the establishment of a bilateral SME Development Fund or
a credit facility with UAE partners to provide direct financial support to Kenyan S[/ESs,
especially micro-enterprises, which often lack collateral.

2. Limited Detail on Capacity Building Programs

Gap: While capacity building is mentioned (Article 12.4(e)), there's no detailon the scope,
frequency, or funding of these programs.

Recommendation: Suggest a detailed action plan for capacity building, including
timelines, target sectors (e.9., agriculture, ICT), and collaboration with Kenyan institutions
like the Micro and Small Enterprises Authority to tailor programs to local needs.

3. No Specific Targets or Metrics for Success

Gap: The Agreement lacks measurable targets (e.9., percentage increase in SME
exports, number of SMEs integrated into supply chains) to evaluate the success of SME
initiatives.

Recommendation: Advocate for the SME Subcommittee to set quantifiable goals (e.9.,
20o/o increase in Kenyan SfvlE exports to UAE by 2030) and report progress annually to
ensure accountabil ity.

4. Exclusion of Market Access Gommitments

Gap: CEPA excludes tariff liberalization (market access) for now, deferring it to future
negotiations with the EastAfrican Community (EAC) (Article 2.19). This limits immediate
trade benefits for SMESs exporting to the UAE.

a

a
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Recommendation: Push for an interim bilateral tariff reduction schedule for key Kenyan
SMES exports (e.9., tea, horticulture) to provide immediate market access advantages
pending EAC-wide negotiations.

5. lnsufficient Focus on Micro Enterprises

Gap: CEPA uses "SMEs" broadly without specific provisions for micro-enterprises, which
dominate Kenya's SMES sector and face unique challenges (e.g., informality, limited
digital access).

Recommendation: Request an amendment or side letter to explicitly address micro-
enterprises, including simplified certification processes and targeted digital literacy
programs.

6. Potential Competition from UAE SMEs

Gap: The Memorandum notes possible negative effects, such as competition from UAE
zero-rated products (page 8). This could disproportionately affect Kenyan micro and small
enterprises without protective measures.

Recommendation: Propose safeguards (e.g., temporary quotas or anti-dumping
measures) to protect vulnerable Kenyan SMESs during the initial implementation phase.

IV. ADDITIONAL RECOMMENDATTONS ON SPECIFTC SUB-CLAUSES

A. SMESs lN DIGITAL TRADE

CEPA's digital trade provisions (Chapter 10) offer significant opportunities for
SMESs:

1. Article 10.2 (Objectives): Fosters an environment for digital trade and reduces
barriers, enabling SMESs to leverage ecommerce globally.

2. Article 10.4 (Customs Duties): Moratorium on duties for electronic transmissions
eliminates costs for SMESs selling digital products.

3. Article 10.5 (Non-Discriminatory Treatment): Ensures equal treatment of SMES
digital products, fostering fair competition.

4. Article 10.7 (Authentication): lnteroperable authentication reduces transaction costs
for SMESs.

5. Article 10.8 (Paperless Trading): Streamlines export processes via electronic
documents, benefiting resource limited SMESs.

6. Article 10.9 (Online Consumer Protection): Builds trust in SMES ecommerce
ventures.
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7. Article 10.10 (Personal Data Protection): Enhances consumer confidence in SMES

digital platforms.

8. Articte 10.12 (Cross Border Flow of lnformation): Supports SMESs in accessing

global data for market outreach.

9. Article 10.15 (Digital lnvoicing): Reduces costs through interoperable invoicing

systems.

10. Article 10.16 (Digital Payments): Enables seamless payment systems critical for

SMES cash flow.

B. SMES IN GOODS TRADE

Key concerns in Chapter 2: Trade in Goods:

1. Compliance Burdens in Customs Procedures

. lssue: High fees and complex licensing for SMEs.

. Recommendation: set a minimum value threshold (KES 500,000)

below which imported goods would be exempt from certain customs
duties and taxes.

2. Limited Market Access for SME Products

. lssue: No specific tariff provisions for SME sectors.

. Recommendation: Fast-track tariff elimination for 20 SME priority
products (e.9,, textiles, handicrafts, agriculture).

3. lnfrastructure Gaps

. lssue: Lack of SME-friendly customs and warehousing.
o Recommendation: Establish CEPA-SME Trade Hubs for certification,

packaging, and training.

4. lnformation Asymmetry

. lssue: Limited SME access to trade data.

. Recommendation: Link SME Help Desks to the CEPA trade
information portal.

6l
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V. SUBMISSION TO THE TRADE COMMI TTEE OF THE NATIONAL ASSEMBLY OF
KENYA

Whereas the Micro and Small Enterprises Authority commends the inclusion of
Chapter 12 in the Kenya-UAE CEPA, which comprehensively addresses the
promotion and support of SMEs as a driver of economic growth. The Agreement
aligns with our objectives to foster cooperation, enhance trade opportunities, and
support women and youth-owned enterprises. However, to maximize benefits for
Kenyan SMESs, particularly micro-enterprises, yye identify the following gaps and
recommendations for consideration during the submission process;

1. Establish a Bilateral SME Development Fund: The CEPA lacks specific financial
mechanisms to support SMESs. We propose a joint Kenya-UAE fund to provide grants,
loans, and credit guarantees, ensuring micro-enterprises can access capital to leverage
trade opportunities.

2. Detail Capacity Building Programs: While capacity building is noted, we recommend
a concrete action plan with timelines and sector-specific initiatives, coordinated with
Kenyan institutions, to enhance SMES competitiveness.

3. Set Measurable Targets: To ensure accountability, the SME Subcommittee should
establish quantifiable goals (e.9., 20o/o export growth for Kenyan SMEs by 2030) and
report prog ress an nually.

4. Secure lnterim MarketAccess: Given the exclusion of tariff liberalization, we urge an
interim bilateral tariff reduction for key SMES exports (e.g., tea, horticulture) to provide
immediate benefits pending EAC negotiations.

5. Address Micro-Enterprises Explicitly: The Agreement should include tailored
provisions for micro-enterprises, such as simplified certification and digital literacy
programs, reflecting their dominance in Kenya's economy.

6. Mitigate Competition Risks: To protect Kenyan SMESs from potential UAE
competition, we suggest temporary safeguards like quotas or anti-dumping measures
during the initial phase.
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The KENYA INSTITUTE FOR PUBLIC
POLICY RESEARCH and ANALYSIS I u\?,r
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Our Ref: KIPPR I4/2

The Clerk
National Assembly of Kenya
P.O Box 41842-00100
Nairobi
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2nd April 2025

INVITATION FOR A MEETING WITH THE DEPARTMENTAL MITTEE ON TRADE,
INDUSTRY AND COOPERATIVES REGARDING THE COMPREHENSIVE ECONOMIC
PARTNERSHIP AGREEMENT (CEPA) BETWEEN KENYA AND THE UNITED ARABS
EMIRATES

We acknowledge receipt of your letter Ref: NA/DDCIilq}O}11OLO dated 19th March 2025
regarding the invitation to a stakeholder meeting with the Departmental Committee on Trade,
Industry, and Cooperatives, which was rescheduled to 10th April 2025 at Parliament Buildings.

The purpose of this letter is to confirm our pafticipation and to submit our presentation for
your review in preparation for the upcoming meeting.

Once again, we appreciate the invitation and look forward to an insightful and productive
discussion.

@
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Input into Kenya-Lfnited rur

Comprehensive Economic Partnership Agreement
(cEPA)
* Encouraqe the MiniStry..to.establish early-warninq Systems or Micro, Small and Medium

EnterprisEs (MSME) feeilback loops to flaQ Non-Iariff Measures (NTMs) that could hinder
exports.

€. Parliament mav require the Ministrv of Trade to ouantifu exoected Foreion Direct lnvestment
(FDl) inflows of proVide case studies'(e.9., UAE agri-logistics firms or hospftals seeking to entei
kenia).

..'.Develop an impact assessment model to monitor local sectors post-ratification.
t Publicize mechanisms for MSMEs to file complaints or seek safeguard protection.
*There is a need to_ include a.matrix of institutions to lead implementation and the

are likely to play. For example:
o Ministry responsible for Trode -, oversight &. joint committee coordination.
* Kenyo Bureou of .Standards/ Kenyo Revenue Authority (KEBS/KRA) -+ Rules

cus{oms alignme'nt.
* Private Sector Allionc€s --+ feedback chonnels.

of Ortg

* Recommend a Kenya-Middle East market development strateqv ridino on the Com
Economic Partnershlp Agreement (CEPA), with United Arab Emiidtes (UAE) as a hub.

fti KEIIY IllS?iTU?E
POUCY iESEAICH ild AT{ALYSIS

Thiikng Poli.y Toqethet

role that the
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Input into Kenya-Lfnited Arab rrur

Comprehensive Economic Partnership Agreement
(cEPA)
*Strengthening of institutional links between the Joint Committee

and the private sector-
o lnformation sharing with the privote sector;
a Foster copocity-building for youth-ted tech SMEs in Kenyo

.f. Harmonization of non-tariff measures between the two markets-
o Mutuol recognition of stondords between the two countries
a Strengthen information sharing on stondords and technical regulations

* Current provisions on E-Commerce and digital trade-
tr Will cover the growing digitalization of trade.
tr Will promote Kenya9 fintech sector and e-commerce.
tr Ensure there is compliance with Kenyab Data Protection Act

especially as UAE operates in a stricter compliance environment.

ThC XEXYA lLSTl?UTE ld PUBLIG
POUCY RESEARCII .nd ANALYSIS

Thilkih 
-o 

Policy logethet

.:iiriiBt:
;.: ,?_:tEL:Fj.Jr.r b
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Input into Kenya-UnitedArab @rmr
Comprehensive Economic Partnership Agreement ?h. XEXYA PUBLIC

POUCY iESEAIC'I and ANALYSIS

(cEPA)
*The agreement excludes tariff liberalization for now, which

means Kenya will negotiate market access under the East African
Community (EAC) framework at a later stage.

oCEPAs Rendezvous Clause (Article 2.19) commits both parties to
neqotiate tariff access as part of a broader EAC-wide deal.'orovidino
Keiya with a pathway for eventual tariff-free access to UAE markets.

*Future review could consider provisions on environment and ctimate
change action-

o This witt support greening of trade between the two countries;
tr Support sustainable development and

Contributions (NDCs/
actualization of Kenya's Nationall.y Determined

* The agreement provides for review of the agreement after every f
yea rs

tr lt is importantto add "...orwhen need arises " in future review of the agreement
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The KEilYA INSTITUTE for PUBLIC
POLIGY RESEARCH and ANALYSIS

Thinking Policy Together

Comprehensive Economic Partnership Agreement
(CEPA) between Kenya and United Arab Emirate

(uAE)

Presented By: KIPPRA

Date: Fridoy, April4, 2025
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For your Attention
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Thinking Policy fogether

2nd Flool Bishops Garden Towers, Bishops Road
P.O BOX 56445-00200, Nairobi

Tel: + 254 20 4936000; +254 20 2719933/4
Cell: +254 736 712724; +254 724 256078
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Recommendation to parliame
IilI

str .nd AiIALYSIS
logethet*The Memorandu m provides sufficient I

iustificatlon to suppoit the ratification of t
?a rtnersh i p Ag reem'ent (C EPA);

eoal, oo
tJ\lhe Comp

licy,
ren

a.nd
ensrve Econo mrc

t Parliament is advised to:
r. Approve ratification in accordance with Section 7 of the Treaty Making and

Ratification Act.

z Request supplementary submissions from the Ministry of Trade on:

, Eost African Community (EAC) coordinotion plon for morket access.

, Micro, Small ond Medium Enterprises (MSME) support mechonisms and
capacity-building.

, Environmental and gender safeguards.

" Secfo r-specific investment and export reodiness strategies.

Mandate regular reporting every 12 months on
Partnerships' (CEPAs) progress and impact.

Comprehensive Ec3.
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TEA BOARD OF KENYA

Re rl i t - t r 1.1 t t i e il- 4 P.artrti-sel

TEA INDUSTRY INPUT INTO THE KENYA - UNITED ARAB EMIRATES

(uAEl CoMPREHENSTVE ECONOMTC PARTNERSHTP AGREEMENT

(cEPA)

OVERVIEW OF THE TEA TRADE BETWEEN KENYA AND THE UNITED

ARAB EMIRATES

Tea is the most consumed beverage in the UAE, with 60.29Yo of residents

consuming it. This can be attributed to the cultural importance of tea in

the region, as well as the fact that it is a hot beverage that can be enjoyed

indoors in air-conditioned environments.

According to the ITC 2023 report, the main tea suppliers to the UAE are

Kenya (42%ol, India (2lo/ol and Sri Lanka (14o/ol, with the most imported

types of tea imported being black tea, green tea, and herbal tea.

UAE as a kev Re - export Market

The United Arab Emirates has over the years grown to be the world's

leading trading hub for tea. In 2021, United Arab Emirates exported

$StON4 in Tea, making it the Sth largest exporter of Tea in the world. In

the same year, Tea was the 87th most exported product in United Arab

Emirates.

Currently it commands a 6Ooh share of global tea re-export market

covering 154 countries with top destinations being Saudi Arabia

($65.5M), Kuwait ($3+.ZU;, Iraq ($28M), Russia ($25.7M), and China

($2SVt1. According to the Observatory of Economic Complexities (OEC)

report, the fastest growing UAE export markets for Tea between 2022 and

2023 were China ($24.3M), Bahrain ($7.02M), and Russia ($3.51M).

Dubai is the commercial hub for the UAE and is a major center for the re-

export of tea, especially to countries in the Middle East, North Africa, and

1l
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Central Asia. Tea is not grown in the UAE, but the country's strategic

location at the crossroads of major shipping routes has made it a hub for

the trade in tea and other goods.

Dubai has been a key international gateway for the trade since the early

1900s when the world's first tea plantations were established in India and

Sri Lanka. Its strategic location midway between the tea producing and

consuming countries has been a natural advantage. Today, the emirate

is one of the world's largest re-exporters of tea, with an estimated 60-7Oo/o

of its tea imports being re-exported to other countries.

The re-export business remains a top priority for the UAE government

with Vice-president and ruler of Dubai being quoted on 28th March 2023

stating as follows:

"We will double the country's re-export by developing specialized areas in

cooperation with local governments, establishing the International Trade

Links Centre, Iaunching supportive programmes and increasing foreign

investments in the service sector.

The national agenda for re-export development 2O3O, includes 24

initiatives and programmes, aiming to achieving 50 percent increase in

the added value of the UAE economy through re-exports by 2030, through

benefiting from the 5O integrated commercial representative offices for the

UAE in five continents across the world".

Dubai's tea re-export industry is supported by a well-developed

infrastructure, including modern ports, efficient customs procedures, and

a range of logistics services. Below are the top 1O destinations for UAE

Tea exports for 2O2l reflecting 77Vo of total value contribution.

2l
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ADVANTAGE OF THE KENYA . UNITED ARAB EMIRATES (UAEI

CoMPREHENSM ECONOMTC PARTNERSHTP AGREEMENT (CEpAl

WITH RESPECT TO TEA TRADE

Having reviewed the above agreement; the Tea industry notes the following;

1. The UAE is a member of the Gulf Cooperation Council (GCC) countries and

has strong economic ties with its partners Saudi Arabia, Kuwait, Bahrain,
and Oman; they share a common market and a customs union. Under the

Greater Arab Free Trade Area Agreement (GAFTA), the UAE has free trade

access to most Middle East countries to which Kenya could gain strategic

access

2. T}:,.e UAE applies the GCC Common External Tariff rate of between O%o and

5%o on Kenyan goods, with limited exceptions on tobacco and alcoholic

beverages. On the other hand, Kenya applies the EAC CET tariff of between

Ooh and 35% on goods from the UAE. This will subsist until the UAE negotiates

tariff schedules with all the EAC Partner States collectively.

3. Kenya Tea industry will benefit through expanding Tea exports for Kenyan tea

to the UAE and Middle East. The agreement has refined measures to facilitate
trade through a common understanding of customs procedures and trade

facilitation measures, and also sanitary and phytosanitary measures.

4. The agreement allows for expanded Technical co-operation with which Kenya

can benefit with respect to value Addition.

5. Possible negative effects include

The Parties have agreed to negotiate market access (tariff liberalization)

with all the EAC Partner States when ready. Removal of import duties

from products once undertaken under this agreement may eventually

lead to loss of government revenue over the agreed liberalization period;

and,

a

3l



Ll-!,5:0,- lc I

TBK

a

TEA BOARD OF KENYA
Realizing the Tea Promise

Local Tea industries are likely to face more competition over time from

UAE zero rated products and the agreement may in turn favor UAE to

be more of a Global Tea Re-export center as opposed to Kenya being

renown as a Tea origin country. Brand visibility for Kenya tea may be

camouflaged or eclipsed by the agreement

4l
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Comprehensive Economic Partnership Agreement (CEPA) seeks to achieve several key

objectives between Kenya and the United Arab Emirates (UAE) as follows:

. Eliminating technical barriers to trade and simplified Customs procedures.

. Trade Facilitation.

. Expand market access for goods and services in Kenya and the UAE.

. Promote industrialization and strengthen regional value chains'

. Attract Foreign-Direct investment and promote technolory transfer.

' Support Kenya's Bottom Up Economic Transformation Agenda.

. Promote sustainability and growth of green economy.

CEPA is expected to unlock new opportunities, enhance bilateral relations and contribute to

the economic transformation of both regions.

ffi#it*
Kenya Revenue Authority (KRA) recommends to have the following areas included within

the Agreement:

1.

ffili,#f ,*, P*
Article z: Objectives

l ffi&+ii,,.,
lnclude: Strengthening of risk based cargo screening

to safeguard trade while ensuring the smooth flow of

iegitimate goods.

2 Article 5.2: Objectives Include: Promote mutual recognition of sanitary and

phytosanitary standards, inspection results and

conformity assessments to reduce duplication,

facilitate faster clearance and ensure safety of trade

goods (this is mentioned in Article S.5 (S) but not in

the objectives.

3 Article 14 Proposal for training of the Joint Committee members

on CEPA. This should be separate from stakeholder

sensitizations.

i"
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Our Ref: KENAS/CEO/23B 3d April 2025

Mr. SamuelNjoroge, CBS

Clerk of the National Assembly
P. O. Box 41,4842 - 001000
NAIROB!

Email: cna@pa rliament.so.ke

Dear

suBMtsstoN oF CoMMENTS oN THE COMPREHENSTVE PARTNERSHIP AGREEMENT (CEPA)

BETWEEN KENYA AND UNITED ARAB EMIRATES

Reference is made to the letter reference NA/DDCITIC/2O25/010 dated 19th March 2025, inviting
institutions for the meeting of the Departmental Committee on Trade, lndustry and Cooperatives

regarding the Comprehensive Economic Partnership agreement (CEPA) between Kenya and the
United Arab Emirates.

Kenya Accreditation Service (KENAS) is a State Corporation established by the Kenya Accreditation
Service Act, 2019, to be the sole national accreditation body. The key mandate is to assess and

accredit institutions offering conformity assessment services, ultimately reducing technical barriers

to trade and facilitating the exchange of goods and services between countries. KENAS is also an

lnternational Laboratory Accreditation Cooperation Mutual Recognition Arrangement (ILAC MRA)

and lnternational Accreditation Forum Multilateral Arrangement (lAF MLA) signatory member on

behalf of Kenya.

Further, before public participation on the CEPA between Kenya and the UAE, submissions were

requested for submission.

Kenya Accreditation Service (KENAS), the sole national accreditation body, appreciates the invitation
and provides the following comments on the CEPA between KE-UAE for your kind consideration.

Thanking you in advance for positive consideration of the proposal

Yours

Dr. Walter Ongeti
CHIEF EXECUTIVE OFFICER
WON/lnu

Copy to: Prof. Juma Mukhwana
Principal Secretary
State Department for lndustry
NAIROBI
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Submission ot Memoranda on the Comprehensive Economi. Partnership Agreement [CEPAI between the Govemmeit of Xenya and the United Arab

Emi.ates

Date:3rd April 2025

Authorization

Name: Dr. Walter Ongeti Signature:

Designation: Chief Executive Officer Date

Submitted By: Kenya Accreditation Service (KENAS) Email ceo@kenas.go. ke or i nfo@ kenas. go. ke

Address: P. O. Box 47400-00100 Nairobi, Kenya Phone: 020 484 0000

Article Current Text Proposed Change Justification

Not
included

Proposal

inclusion
Article 6.XX

for
of

Proposed inclusion under Chapter 6: Technical Barrlers to Trade:

Addition of Article 5.XX (propose 6.7) on Accreditation:

ii)

Each Party shall give positive consideration to a request by

the other Party to negotiate agreements or arrangements
for the mutual recognition of accreditation testing,
inspection, certifi cation and verifi cation.
Each Party shall ensure, whenever possible, that the results

of accredited conformity assessment activities conducted in

the territory of the other Party are accepted. Where a Party

does not accept the results of an accreditation conducted in

the territory of the other Party, it shall, on request of the
other Party, explain the reasons for its decision.

i)

Kenya has recently enacted laws to assure quality, safety
and environmental assurance through the KENAS Act, No

77 of 20t9 and the Business Laws Amendment Act
(2024\. This provides for assessment and accreditation of
conformity assessment bodies that carryout testing,
i nspection, certifi cation and ve rifi cation activities. KEN AS

is a signatory member of the mutual recognition
arrangements and multilateral arrangements with
lnternational Laboratory Accreditation cooperation and

lnternational Accreditation Forum.
Proposal is made for the inclusion of the provision for an

Article on Accreditation, which is only a subject in
mention in provision of Cooperation in Article 6.7.
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IEA-Kenya, Commentary on Kenya-UAE Comprehensive Economic Partnership

Agteement

By 14th January 2024, Kenya had began negotiations for a free trade agreement with the United

Arab Emirates. Kenya can place its faith in economic principles by pursuing unilateral ftee trade

policy. Incidentally, this would reduce the cost of negotiating trade deals. The ultimate obiective

would be to exploit its own comparative advantage by reducing the costs to suppliets of
impotting intermediate goods and to expand consumer choice, disposable income and overall

welfare of its own consumers.

In the year 2023,13.7n/o of Kenya's US$20.9 billion in imports came from the United Arab

Emirates. [n that year, the UAI] was Kenya's second most important import partner. Otthe US$

2.86 billion imported from the United Arab llmirates, 83.370 was made in refined petroleum. In

that same year, Kenya made US$ 8.59 billion million in exports to the world . 8.33o/o o[ I(enya's

exports to the womd were made to the United Arab Emirates. Of the US$ 716 million in exports

to d're UAE,, 49.7o/o were made in gold. Vegetable products madc up just above 207o while sheep

and goat meet made up 1 1.8% of Kenya's exports to that country.

By the year 2023,2o/o of the Wodd's shipping containers pass through the UAE. That country is

also the word's 5th largest re-export hub. 27o/o of UAEs global trade was dependent on re-

exports. The UAE is a leading reexporter of rice, diamonds, gold, coffee and tea. Incredibly, the

UAE and the middle east do not produce these products. These facts provide the impetus

behind the UALis search for forcign markets.'Ihe Compreheneive H,conomic Partnership

Agreement or (lFlPA is a free trade agreement that the UAE has pursued with a number of
partners around the r.vorld. Ry September 2023, the UAE has signed agreements with 5

countries. By April 2025, the UAFI had signcd the agreement with 26 countries around the

wodd. Free trade agreements are a tool that the UAE expects to exploit to ensure that it
maintains a leading position in global trade. In all, the UAE is an example oI the benefits oI trade

liberalization.

The Memorandum to th Narional Assembly to Commence the Ratification Process of the Kenya

- United Arab Emirates Comprehensive Economic Partnership Agreement was sent to the

Kenyan Padiament on 21st February 2025. Importantly, the CEPr\ cxcludes market access.

Kenya and the UAII agreed to negoriate market access with all EAC partner states in the futurc.

The appeement providcs access for Kenyan products to the UAE and Middle Ilastem markets

but does not provide the LIAE with access to Kenyan markets. 'Ihe elimination of tariff and non

tariff barriers is to bc progressive while development and promotion of valuc chains, and

opportunities for trade diversification and inclustrialization. The agreemcnt also restricts

subsidizat-ion oI traded products. Although the principle of supporting industrialization and

product and market diversificarion is useful, the elimrnation of trade barriers need not have becn

pr<>gressive. Intcrmediate goods will not be penalized for non originating materials. 'Ihis is a

good principle. [iinally, the length of the agreement implies that the agreement will have a high

processing cost. It w<luld be cheaper to [beralize markets unilaterally.

'lhe objective oI trade liberalization is to cxploit comparative advantagcs in trade, to allow the

free flow of factors of production, factor returns, people, and goods and services across borders.
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Our Ref: KENAS/CEO/23lH

Mr. Samuel Njoroge, CBS
Clerk of the NationalAssembly
P. O. Box 474842 - OO1O0O
NATROBt
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Dear l^

SUBMISSION OF COMMENTS ON THE COMPREHEN SIVE PARTNERSHIP AGRE(CEPA) BETWEE N KENYA AND UNITED ARAB EMIRATES

Thanking you in advance for positive consideration of the proposal.

Reference is made to the tetter reference NA/DDC/Tlc/2o2s/o1o dated 19th March 2o2s,inviting institutions for the meeting of the Departmentai committee on Trade, lndustry andcooperatives regard.ing. the coriprehensive Economic partnership agreement (cEpA)between Kenya and the United Arab Emirates.

Kenya Accreditation service (KENASI ir ? state corporalion estabtished by the KenyaAccreditation service Act, 201-9, to be the sote nationat accreditation body. T-he keyrnandate is to assess anrJ accredit institutions offerinj conformity assessment services,ultimately redr'rcing technical barriers to trade and faciiitating the exchange of goods andservices betweerr cottntries KENAS is atso an lnternational Laboratory Accreditationcooperatiolr fulutual Recognition Arrangernent (ILAC MRA) and lnternationatAccreditationForum MultilateratArrangement (lAl: rraial signat.y memoer on behatf of Kenya.

f:urther, before pubtic parlicipation on the CEPA between Kenya and the uAE, submissionswere requested for sutrnrission.

Kenya Accreditation service (l(ENAS), the sote nationataccreditation body, appreciates the
glSHL?,:xprovides the foitowins comments on the cEpA between xe -une for your kind

Yolrrs

t

_ t.
- \ l L,

Dr. VJalter Ongeti
EHET EXEEUI! VE. QE I'I.e EfT
vVCN/hru

Copy to: Prof . Juma Mukhwana
PrincipaI Secretar,,,
State Departrrent fcrr inciustr.y
NAIROBI
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I See Kenya HIV Estimates Report 2023, NASCOP
2 wHo Global TB Report 2023
I Kenya National Cancer Registry, Globocan 2022

, ' 6cq1a-r'.-.-. .^f

^-{q\ 
glt a.r

tG0ilrII$
ITRffi[

i-.".lno

'\ i:r

D

| \l't0 NAl.,
RF-CI

l$\r-r

ASSLlM BtY
t\/ t [f

DL
.*

b

SUBMISSION TO KENYAN NATIONAL ASSEMBLY ON SOME OF THE
IMPLICATIONS OF THE INTELLECTUAL PROPERTY CHAPTER OF THE

KENYA.UAE COMPREHENSIVE ECONOMIC PARTNERSHIP AGREEMENT ON
ACCESS TO MEDICINES

Thank you for the opportunity to submit a memorandum on the Kenya-United Arab
Emirates (UAE) Comprehensive Economic Partnership Agreement (CEPA) before the
Kenyan National Assembly decides whether to ratify it.

BACKGROUND

Econews Africa (ENA) is a Pan-African research and advocacy organization based in
Kenya and works to bridge the local, national, regional and global information gaps on
development issues, in particular on trade and investments, the extractive industry and
finance and development. We welcome the opportunity to make submissions to
Parliament and hope that these will inform decision-making and not only be an
exercise to satisfy the requirement for public participation.

Kenya already struggles with a heavy disease burden. The country already has
problems accessing atfordable medicines. By way of summary:

o HIV/AIDS: According lo 2023 data1, over 1.4 million people live with HIV in Kenya.
The country has about 18,000 annual HIV/AIDS related deaths (18,473 in 2022)
and has about 1.2 million people on antiretroviraltherapy accounting for about 86%
of people living with HlV.

o TUBERGULOSIS: According to 2022 data2, Tuberculosis (TB) in Kenya is
estimated at about 133,000 for allforms of TB cases annually. |n2022, the country
reported 90,841 TB cases accounting for about 68% case detection. Drug-resistant
TB cases are about 1,200 annually. The TB-HIV co-infection rate stands at20%
with that percentage of TB patients also being HlV-positive. The TB deaths in2022
were about 12,000.

o GANCER: According to the Kenya National Cancer Registry3, the country has an
estimated 42,OOO new cancer cases every year. Annual deaths are 27,OOO. The
leading cancers: include women: Breast (16%), cervical (13o/o), Esophageal (T%)
Men: Prostate (13o/,), Oesophageal (12o/o), Colorectal (6%). The five year
prevalence (people living with cancer) is about 100,000+.

1;.11 ii.,
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The treatment for these diseases is not cheap. ln the case of cancer, for example, the

cost of Generic Chemotherapy Drugs* (e g , Doxorubicin, Cyclophosphamide,
Paclitaxel) is estimated at KES 5,000 - 30,000 per dose* (depending on the drug and

dosage). ln the case of Branded/Targeted Therapy Drugs such as Herceptin

/Trasiuzumab, Keytruda/Pembrolizumab, the cost is estimated at between KES

10O,OOO - 5OO,OOO per dose (some can exceed KES 1 million for immunotherapy). For

hormonal therapy" (e.g., Tamoxifen, Letrozole): the cost is between KES 500 - 10,000

per month. Cancer patients also need pain management and supportive drugs (e.9.,

ir/orphine, Anti-nausea meds) whose cost is estimated at between KES 200 - 10,000

per month (depending on brand and dosage). These are heavy costs at a time when

the economy is not doing well.

The Kenyan government has been subsidizing some of these drugs. This is being

done at a time of a far-reaching fiscal consolidation program by the lnternational
Monetary Fund (lMF). This must also be viewed within the context of cancellation of
the United States Presidential Emergency Plan for AIDS Relief (PEPFAR) under the

USAID framework.a Getting funding to undertake a subsidy program in the health

sector requires that Kenya does not get into trade deals that will make access to
medicines a problem when the country is already facing debt sustainability challenges.
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Kenya and the UAE are both Members of the World Trade Organization (WTO)I and

so the WTO's Agreement on Trade-Related Aspects of lntellectual Property Rights
(TRIPS)2 already applies to them. However since the USA has blocked the
appointment of Appellate Body (AB) members,3 there are none left, so the AB is no

longer functioning.r 1'The US stance of blocking the appointments at the Appellate
Body has now reached the six-year mark and there is little likelihood that it will be
restored at all, said people familiar with the development.'5). This means that if Kenya
does not comply with TRIPS (e.g. it does not grant patents (20 year monopolies) on
relevant vaccines or medicines during a pandemic) and it is sued at the WTO and
loses, it can appeal ('into the void') and since the appeal cannot be heard, the decision
cannot become final and Kenya cannot be penalised at the WTO for failing to comply
with TRlPS.6 Therefore since the intellectual property (lP) chapter of this CEPA is

enforceable (see below), even incorporating any TRIPS provisions into it is effectively
TRIPS+ (i.e. stronger than TRIPS currently) since TRIPS is currently unenforceable at
the WTO.

The intellectual property (lP) chapter of the CEPA has a number of TRIPS+ provisions
in it that go substantively beyond the TRIPS obligations (even when they were

a See generally lmpact of USAID lreeze on access to affordable medicines in Kenya. E.g.

https://www.unaids.,trq/en/resources/presscentre/featurestoriesi2025/march/20250313 Kenva-fs and

https://www.unaids.oi'g/en/resources/presscentre/featurestories/2025/april/2025040'l Kenva fs. ln

Kenya approximately 41 ,000 doctors, nurses, technical and management staff and community workers
were supported by the US government . Kenya and Rwanda are among the list of countries that have

reported that domestic resources are being mobilized to maintain priority HIV programmes previously

funded by the US.

2



enforceable) which have a range of implications including on the ability to access
affordable generic medicines as soon as possible in Kenya. This submission willtouch
on some of the main TRIPS+ provisions affecting timely access to affordable
medicines.

We were shocked to see that this Kenya-UAE CEPA has:

. A hard obligation for market exclusivity for five years from the latest possible date
for both the information in the dossier and the fact of the marketing approval.T This
means that even if there is no patent on a medicine (e.9. because it is insulin which
is vital for diabetics but is not a new invention (it is 100 years old and is extracted
from pigs and cattle8) so is not eligible for patents) generic versions still cannot be
approved by the medicine regulator as safe and effective and so reach Kenyan
patients for 5 years.

. A hard linkage obligations that prevents compulsory licences from being effective
and requires the Kenyan government to be the patent police when even the USA's
Food and Drug Administration does not have the capacity to do so (and the EU
refuses to implement linkage).

The exceptions in the CEPA do not apply to the lP chapter (e.9. the difficult-to-use
health exception in Article 15.1), are irrelevant (e.9. security exception in Article 15.2
and taxation exception in Article 15.3) or insufficient (e.9. the purported exceptions in
the lP chapter which are self-cancelling etc). The CEPA lP chapter is enforceable
because the CEPA dispute settlement chapter applies to the lP chapterl0 and if Kenya
does not comply with the lP chapter and is sued by the UAE and loses, the UAE can
suspend equivalent benefits until Kenya complies with this lP chapter.ll Kenya current
does not have such data exclusivity or linkage, so this would be a signiflcant change.
Article 21(2) of the Constitution requires the State to implement laws and policies to
achieve progressive realisation of the right to health. This right will be greatly
undermined by these CEPA provisions as can be seen above. The UAE may be able
to afford to comply with these TRIPS+ provisions on medicines since its GNI per capita
is US$49,020 (23 times larger than Kenya's),12 but Kenya cannot for the reasons
outlined above.

During the Trans-Pacific Partnership (TPP) negotiations with the USA, even
developed countries such as Australial3 and New Zealand opposed the TRIPS+
provisions on it since it did not suit them as net importers of intellectual property who
needed to keep medicines affordable for their citizens. Even the original TPP did not
have hard linkage (it only had soft linkage). Consequently, when the US refused to
ratify the TPP, the remaining countries (including Australia and New Zealand)
suspended most of the TRIPS+ provisions on medicines (including the market
exclusivity provision on medicines which is similar to the one in the Kenya-UAE CEPA)
in the renamed CPTPP.14

We are puzzled as to why this CEPA has TRIPS+ provisions on medicines since
neither Kenya nor the UAE are the homes of big pharmaceutical companies who have
long sought these provisions in order to expand and extend their monopoly profits.15
This means these provisions benefit the US, EU, UK, Swiss etc big pharmaceutical
multinationals, at the expense of Kenyans who need affordable medicines (see
above).

ln practice when countries implement these TRIPS+ provisions, they implement them
with respect to applicants from the whole world. E.g. pharmaceutical companies from

I



the US, EU, Switzerland, UK etc would also benefit from the exclusivity and linkage
provisions above. This means they can free ride and Kenya loses a potentially
important bargaining chip in its upcoming built-in rendezvous clause negotiations with

the EU on intellectual propertyl6 and with the USA to remove its imminent reported

additional tariffs. (The US government under President Trump is planning to introduce
a reciprocal tariff later today (2 April 2025) which takes into account 'nontariff barriers'
which is defined to include lack of intellectual property protectionlT which will reportedly
apply to all countries in the world, including Kenyals in order to get concessions in

return for removing these new US tariffs (that violate WTO rules)). Kenya is not even
getting any goods market access to the UAE in this CEPA in return for agreeing to
these TRIPS+ provisions and the goods chapter is where developing countries such
as Kenya can usually benefit from an FTA (e.9. in the removal or reduction of the
UAE's tariffs on Kenyan products).

We note that the lndia-UAE Comprehensive Economic Partnership Agreement
(CEPA)1e which was signed in 202220 does not have the TRIPS+ provisions on
medicines above (exclusivity and linkage) even though lndia's GNI per capita is higher
than Kenya's.21

Data or market exclusivity is another monopoly which is often demanded by developed
countries such as the USA and EU in their FTAs (even if there is no patent on the
medicine).

Colombia has had data exclusivity since 200222 and a 2012 study found that these
data exclusivity requirements cost Colombia an additional US$396million in additional
expenses for its public health system from 2003-2022.23

Another real life example of the impact of data/market exclusivity is when an old
medicine to treat gout (colchicine) was given three years of market exclusivity in the
USA as a new indication for this medicine and the company which received it sued to
remove existing versions of colchicine from the market and then raised the price by
more than 50 times adding $S0million per year to the cost of providing this medicine
in the USA.24 lt was also given 7 years of market exclusivity for colchicine to treat a
rare disease (familial Mediterranean fever), even though this was already a known use
of the medicine.2s

The USA provides an additional 6 months of market exclusivity for medicine
manufacturers which do paediatric studies and a calculation of the impact of the
additional 6 months of monopoly prices compared to the generic versions if they had
been allowed found that: for just three medicine classes it cost the US Medicaid
population US$430million so the study concluded 'these results suggest that the costs
to Medicaid and thus taxpayers are substantial.'26

It was recently estimated that eight years of data exclusivity alone in Canada would
have added $600 million to prescription medicine costs alone in the last five years.27
Another study found that data exclusivity would have prolonged monopolies in Canada
by two years which would increase the cost by an additional C$1,645million/year (13%
of the total cost of patented medicines).28 An increase of two years of data exclusivity

4



)

for biologics alone (e.9. vaccines etc) could cost up to $305.8million in additional
spending in Canada.2s Canada's Parliamentary Budget Office found that the two-year
data exclusivity extension for biologics in the Canada-United States-Mexico
Agreement (CUSMA/USMCA) could increase spending by at least $169milllion in
2029 and increasing annually thereafter.30

ln Peru, 10 years of data exclusivity is calculated to lead to an increase of more than
US$3O0million in 2025 expenditure.3l A study found that market exclusivity for five
years in Thailand would increase costs by between US$146.3 million and US$696.4
million per year32 and would increase medicine outlays by 9-45o/o in Thailand.33 Using
WHO methodology, 5 years of data exclusivity was predicted to cost Thailand
Us$3.7billion over 15 years.3a
The five years of data exclusivity applied in Mexico in 2012 due to its USFTA has
resulted in US$32Omillion in lost cost savings to 2020 (US$SOmillion in 2018 alone).35
ln Guatemala medicines with data exclusivity can cost 1660/r'-846% more than the
generic versions.36

When Jordan's medicines were at monopoly prices due to its data exclusivity they
were up to 800% more expensive than in Egypt where there was generic competition
because there was no data exclusivity or other TRIPS-plus rules.37 For 81 medicines
where there is no generic competitor because of data exclusivity in Jordan, spending
was increased due to these TRIPS-plus monopolies by $6.3million-$22million from
2002-2000 (assuming generics are 30-80% of originator prices).38

Data exclusivity also applies to biologics in some countries and even though
biosimilars face higher regulatory hurdles and other barriers (e.9. often they cannot be
substituted for the original biologic by pharmacists, only by doctors) once the
exclusivity expires and biosimilars (generic biologics) can enter the market:se

Savings of around US$1.Sbillion were likely in the early years of biosimilar
competition to 2014 for the countries studied and this is likely to increase as
biologics continue to increase as a proportion of pharmaceutical spending and
more generic companies learn how to make biosimilars.
Average market prices fall by about 3.5 percentage points per year after biosimilar
entry (or 2.4 percentage points with each biosimilar entrant) but this was up to7 .8o/o
annual price declines for some biologics

a

a

i: r',,- i-l ir. I' I 1i\ll{,.4.;i: ll\,,/i P;{\r- j lit )ri,l F:- i-r .,1,;f t)i i-r:l

Linkage prevents compulsory licences from being effective and requires the Kenyan
government to be the patent police. lt is so difficult to do that a US Congressional
Report found that even the US Government's Food and Drug Administration does not
have the capacity to do it because it'does not have adequate expertise or resources
to review the applicability of patents, and it has been unable to prevent abuses of the
system by patentholders that have led to delays in the availability of generic drugs'.a0

The United Nations (UN) Special Rapporteur on the Right to Health (UNSRH) notes
that the European Union does not implement linkage and linkage in the US has been
abused by patent holders according to a US government study and the Canadian
government recognises that linkage has been used to evergreen patents'.al
Evergreening means allowing patents on new uses of old medicines, new formulations
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and dosages etc. lt is a TRIPS-plus provision that facilitates the extending of drugs
monopoly by additional patents on existing medicines which delays the entry of
cheaper generic versions.

For example linkage means that the government becomes the enforcer of even weak
patents (instead of the patent holder having to sue companies it thinks are violating
the patents). Patents are often weak (found to be invalid when challenged by generic

companiesj, 
".g. 

in the USA in 73% of the cases where a decision was made on the

substance, the patent was found to be invalid.a2 However the increase in litigation

costs is a heavy burden especially for small to medium sized companies, impacting
their ability to bring generics into the market.a3

Linkage has delayed the entry of genericsaa and prolonged nominal patent terms4S.

ln Canada, linkage has also created a significant backlog in the Canadian Federal

Court system. ln 2008, there was a team of approximately 30 Federal Court judges

devoting some or all of their time to about 350 separate drug patent cases and 'The

Supreme Court of Canada has, on multiple occaslons, held that the automatic stay

issued to patentees under the NOC Regulations is an 'extraordinary' remedy, not

available to patentees in any industry outside of the pharmaceutical industry.'46

A Malaysian study found that in the worst-case scenario linkage could cause medicine
spending in 2026 to increase by RM334million.a7

CONCLUSION

We therefore urge you not to ratify this CEPA in its current form because of the serious
and unnecessary ways it will undermine access to affordable medicines in Kenya. An
alternative is to use the revised Parliamentary Standing Orders on the ratification of
treaties under 17OA(4) (c) and (5) and approve the treaty with reservations on TRIPS
Plus provisions. We look forward to the opportunity to discuss our concerns with you

in more detail.
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COUNCIL OF GOVERNORS

MEMORANDUM TO THE NATTONAL ASSEMBLY

TO COMMENCE THE RATTFICATION PROCESS OF THE KENYA.UNITED ARAB EMIRATES
COMPREHENSIVE ECONOMTC PARTNERSHIP AGREEMENT

FROM

THE COUNCIL OF GOVERNORS

26rH MARCH zoz5

lntroduction

THE COUNCIL OF GOVERNORS,

ln recognition of the fact that sovereign power of the state is exercised at two levels of government,
that is, the National Government and the County 6overnments, whose distinctness is recognized by
Article 6 (z);

ln further recognition of the need to ensure that ALL Agreements are aligned to the principles of the
trading system as guided by the World Trade Organization (WTO). These include the fact that a
country should not discriminate between its trading partners (giving them equally ,,most-favoured-

nation" or MFN status) and it should not discriminate between its own and foreign products, services
or nationals (giving them "national treatment"). Moreover, the agreement should lower trade
barriers through negotiations, enhance predictability through binding and transparency, promote
fair competition and encourage development and economic reform.
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Additionally, cognizant of the fact that trade development and regulation, including - markets, trade
licenses, fair trading practices and cooperatives is a fully devolved function under section 7 of partz
of the Fourth Schedule to the Constitution; and while international trade agreements are negotiated
at the national level, their successful implementation requires active involvement and cooperation
of county governments.

Aware of the need for coordinated implementation plan and approach for execution incorporating
all the players including the National, County Governments and the private sector. The National and
County Governments will have a key role in the governance and implementation of standards,
general rules and principles governing the agreement and conformity assessments for the protection
of health, policy safety, environment and consumers, for enabling taxation and fair trade. Having
reviewed the Comprehensive Economic Partnership Agreement between Kenya, of the one part,
and the United Arab Emirates, of the other part in its entirety, the Council of Governors recommends
the following amendments and proposals for better implementation of the proposed agreement at
the County level.

COMMENTS

No. Section Provisions in the
Policy

Proposed Amendment Justification

1 4. Obligations
in the
Agreement

Reod together
with

(Article r.5
Relations to
Other
Agreements &
Article t.6 -
Regional and
Local

Government)

4. Obligations in the
Agreement
a) Policy and

legislative
considerations

b) Administrative
obligations

c) Ministerial
obligation

d) Financial

lmplications

Amend to include:

Regional implications
(OR Regional

Approaches)

To provide clarity on how
the agreement is going to
be implemented cognizant
of existing regional and
internationa I agreements
entered into by Kenya,
particularly the East Africa
Community (EAC)

Agreement. Similarly, the
obligations to UAE in

relations to Greater Arab
Free Trade Area
Agreement)

2 6. Possible

negative effects
of the
Agreementto

6. Possible negative
effects include:

- Local industries
are likely to face

Amend by providing
more clarity on how
local industries are likely
to be affected in terms
of unfair competition.

To provide clarity on how
trade on zero-rated
products will be
implemented noting that
section z (d) highlights that

2



No. Section Provisions in the
Policy

Proposed Amendment Justification

the Kenyan
People

more competition
over time from UAE

zero-rated products

Also include the possible
adverse effects on small
and emerging
businesses, employees'
wages, job losses and
non-tariff measures

the agreement excludes
market access (tariff
liberalization) as both
parties have agreed to
negotiate this chapter with
all the EAC Partner States
when ready.

The possible effects in the
agreement are not clearly
outlined. There has been
instance before where
zero-rated provisions have
been misused by traders
for their on gains.

3 7. Measures to
mitigate any
negative efiects
arisingfrom
the agreement

7. Measuresto
mitigate any
negdtive efiects
arisingfrom the
agreement
a) Trade Remedies

provisions

b) Amendment
Clause

c) Mandatory 5-
year Review

Clause

d) Exit Clause

Amend to include:

(e) Relations with other
EAC Partner States

To provide for mechanisms
to mitigate the possible
negative effects to the
Kenya's regional partner
states from UEA lmports.

4 Article 4.r:
Joint
Committee

7. The functions of
the joint committee
shall be to:

a)

b)

Expand the functions of
the joint committee to

i) Handle issues

arising from the
regional

agreements

Currently, the agreement
has not provided avenues
for parties to address
confl icting issues arising
from regional agreements
previously entered by the
parties with the current
CEPA.
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No. Section Provisions in the
Policy

Proposed Amendment

h) entered by
parties

5 Article 2.4:

National
Treatment &
Article 2.5

Classification of
Goods and
Transposition
of Schedules

Each party shall

ensure that the
transposition of
its schedule of
Tariff
commitments
does not afford
less favourable
treatment to an

originating good
of the other
Party. lf the
process of
transposition
results in a
disagreement on
the applicable
tariff, then this
matter shall be
referred to the
Joint
Committee.

,| Amend the section to
provide more details in

regards to the
favourable treatment
resulting from a free
trade agreement with
respect to goods
covered by this
agreement that are
originating from the
EAC.

Justification

Currently, goods from EAC

enjoys favourable
treatment within the EAC

Countries. The clear
synergies and alignment of
the treatment of goods as

a result of these two
agreements is needed.

General Comments

1. For better coordination and implementation of this agreement, the Council proposes the
inclusion of County Covernments in the Joint Committees, standing committees, ad hoc
subcommittees and working groups established in the Agreement.

2. The need for wider public sensitization on the Comprehensive Economic Partnership
Agreement. To ensure wider coverage, an implementation plan can be developed
incorporating county officers as the TOTs and champions for this agreement.
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COUNCIL OF GOVERNORS

Westlands Delta House 2"d Floor, Waiyakr Way
PO BOX 4040i-00100,
Nairobi.

Tel: (020) 240331 4, 240331 3
E-rnail

our Ref: COG/6iSoln vol.zo (35)

3'd April zoz5

Mr. SamuelNjoroge, CBS

Clerk of the National Assembly
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Dear Mr. Nioroge, ,,,
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MEMORANDUM ON THE COMPREHENSIVE ECONOMIC PARTNERSHIP AGREEMENT

(CEPA) BETWEEN KENYA AND THE UNTTED ARAB EMIRATE5 (UAE)

The above subject refers.

Reference is made to your letter Ref. NA/DDCfftC lzoz1lotz dated zSth March 2o25, inviting

the Council to a stakeholder meeting with the Departmental Committee on Trade, lndustry

and Cooperatives to deliberate on the Comprehensive Economic Partnership Agreement
(CEPA) signed between the Republic of Kenya and the United Arab Emirates ahead of it's
ratification by the Parliament.

ln recognition of the objects of devolution, on the principles of consultation and

cooperation as enshrined in Article 6(z) and Article t89 of the Constitution, the Council of
Governors has undertaken a review of the CEPA, ln line with these constitutional
mandates, the Council is pleased to forward the attached memorandum for your

consideration, which outlines our recommendations and perspectives on the Agreement.

Please accept the assurance of our highest consideration.

Yours sincerely

-q,f
Mary Mwiti, hBS

Chief Executive Officer
;\1' IONAI, A SSEN4BlJ

RECF IV Et)

07 APR ?025
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COUNCIL OF GOVERNORS

MEMORANDUM TO THE NATIONAL ASSEMBLY

TO COMMENCE THE RATIFICATION PROCESS OF THE KENYA'UNITED ARAB EMIRATES

coMPREHENsIVEEcoNoMIcPARTNERSHIPAGREEMENT

FROM

THE COUNCIL OF GOVERNORS

26TH MARCH zoz5

lntroduction

THE COUNCIL OF GOVERNORS,

ln recognition of the fact that sovereign power of the state is exercised at two levels of government,

that is, the National Covernment and the County Governments, whose distinctness is recognized by

Article 6 (z);

ln further recognition of the need to ensure that ALL Agreements are aligned to the principles of the

trading system as guided by the World Trade Organization (\MfO). These include the fact that a

country should not discriminate between its trading partners (giving them equally "most-favoured-

nation,, or MFN status) and it shoutd not discriminate between its own and foreign products, services

or nationals (giving them "national treatment"). Moreover, the agreement should lower trade

barriers through negotiations, enhance predictability through binding and transparency' promote

fair competition and encourage development and economic reform.
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Additionally, cognizant of the fact that trade development and regulation, including - markets, trade

licenses, fair trading practices and cooperatives is a fully devolved function under section 7 of Pariz
of the Fourth Schedule to the Constitution; and while international trade agreements are negotiated

at the national level, their successful implementation requires active involvement and cooperation

of county governments.

Aware of the need for coordinated implementation plan and approach for execution incorporating

all the players including the National, County Governments and the private sector. The National and

County Governments will have a key role in the governance and implementation of standards,

general rules and principles governing the agreement and conformity assessments for the protection

of health, policy safety, environment and consumers, for enabling taxation and fair trade. Having

reviewed the Comprehensive Economic Partnership Agreement between Kenya, of the one part,

and the United Arab Emirates, of the other part in its entirety, the Council of Covernors recommends

the following amendments and proposals for better implementation of the proposed agreement at

the County level.

COMMENTS

No.

4.Obligations
in the
Agreement

Read together
with

| (Article ry
Relations to
Other
Agreements &

Article r.6 -
Regional and

Local

6overnment)

4. Obligations in the
Ag,reement

a) Policy and

legislative
considerations

b) Administrative
obligations

c) Ministerial
obligation

d) Financial

lmplications

6. Possible negative
effects include:

- Local industries
are likely to face

Amend to include:

Regional implications
(OR Regional

Approaches)

Amend by providing
more clarity on how
local industries are likely

to be affected in terms
of unfair competition.

To provide clarity on how
the agreement is going to
be implemented cognizant
of existing regional and

international agreements
entered into by Kenya,

particularly the East Africa
Community (EAC)

Agreement . Similarly, the
obligations to UAE in

relations to 6reater Arab
Free Trade Area

Agreement)

To provide clarity on how
trade on zero-rated

I products will be
I implemented noting that

section z (
I

lights that 
I

2

Section Provisions in the
Policy

Proposed Amendment Justification

6. Possible

negotive efiects
of the
Agreement to
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No. Section

theKenyan
People

7. Measures to
mitigate any

negative effects

arisingfrom
the agreement

Article 4.r:
Joint
Committee

Provisions in the
Policy

more competition
over time from UAE

zero-rated products

7, Measures to
mitigate any

negative efiects
arisingfrom the
agreement
a) Trade Remedies

provisions
b) Amendment

Clause

c) Mandatory 5-

year Review

Clause

d) Exit Clause

7. The functions of
the loint committee
shall be to:

a)

b)

Proposed Amendment Justification

Also include the Possible
adverse effects on small

and emerging
businesses, employees'

wages, job losses and

non-tariff measures

Amend to include

(e) Relations with other
EAC Partner States

Expand the functions of
the joint committee to

i) Handle issues

arising from the
regional
agreements

the agreement excludes

market access (tariff
liberalization) as both

parties have agreed to

negotiate this chaPter with

all the EAC Partner States

when ready.

The possible effects in the

i agreement are not clearlY

I outlined. There has been

] instan.e before where

I zero-rated provisions have

i been misused by traders

i for their on gains.

I

i to provide for mechanisms

I to mitigate the Possible
negative effects to the

Kenya's regional Partner
I states from UEA lmPorts.

Currently, the agreement

has not provided avenues

for parties to address

confl icting issues arising

from regional agreentents
previously entered by the

parties with the current

CEPA.

3

4
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No. 5ection Justification

5

General Comments

1' For better coordination and implementation of this agreement, the Council proposes the
inclusion of County Governments in the Joint Committees, standing committees, ad hoc
subcommittees and working groups established in the Agreement.

2- The need for wider public sensitization on the Comprehensive Economic partnership
Agreement. To ensure wider coverage, an implementation plan can be developed
incorporating county officers as the TOTs and champions for this agreement.

4

Provisions in the
Policy

Proposed Amendment

entered by

Parties

h)

Artlcle z.4t

Nationol
Treatment&
Article 2,5

Classification of
Goods and
Transposition
of Schedules

t. Each party shall

ensure that the
transposition of
its schedule of
Tariff
commitments
does not afford
less favourable
treatment to an

originating good
of the other
Party. lf the
process of
transposition
results in a
disagreement on
the applicable
tariff, then this
matter shall be

referred to the
Joint
Committee.

Amend the section to
provide more details in
regards to the
favourable treatment
resulting from a free
trade agreement with
respect to goods
covered by this
agreement that are
originating from the
EAC.

Currently, goods from EAC

enjoys favourable
treatment within the EAC

Countries. The clear
synergies and alignment of
the treatment of goods as

a result of these two
agreements is needed.
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PTIARMACEunCAT SOOETY OF TEI{YA

PCIA foundation, Block C, Jabavu 8d,

P,O. Bor 44290 - 00100 Nairobi - KENYA

T. +]54 722 817 264
t- inlo@psh-or.he
W. www,ptlr.or.ke

12tn November 2025

PHARMACEUTICAL SOCIETY OF KENYA POSITION STATEMENT ON DATA
EXCLUSIVITY PROVISIONS IN TIIE KEII"YA-UAE COMPREHENSIVE ECONOMIC

PARTI\ERSHIP AGREEMENT (CEPA)

Introduction

The Pharmaceutical Society of Kenya (PSK) is the professional umbrella body for all Pharmacists in

Kenya. Established h 1964, PSK represents the pharmacy profession and serves as the guardian of the

public interest in matters relating to medicines, pharmaceutical care, and health products.

Our vision is anchored in Article a3(1Xa) of the Constitution of Kenya,2010, which guarantees every

person "the right to the highest attainable standard of health, which includes the right to health care

s ervic es, including reproductive health care. "

In the context of pharmaceutical care, pharmacists are the recognized experts in defining and

ensuring what "the highest attainable standard" means for the Kenyan people. This encompasses

safeguarding access to safe, effective, quality, and affordable medicines. As such, PSK has both a

professional duty and a constitutional responsibility to evaluate trade agreements, regulatory

frameworks, and national policies that may impact access to medicines, Universal Health Coverage

(IJHC), and the sustainability of Kenya's pharmaceutical sector.

It is against this background that PSK expresses grave concern regarding the data exclusivity
provisions inroduced in the Kenya-UAE Comprehensive Economic Partnership Agreement (CEPA),

specifically Article 13.33, which imposes a five-year market exclusivity period for new pharmaceutical
products irrespective of patent status.

As the voice of the pharmacy profession and guardian of the public interest, PSK emphasizes that this

clause poses serious risks to access to medicines, Universal Ilealth Coverage (uHC), the regulatory
independence of the Pharmacy and Poisons Board (PPB), and Kenya's Iocal pharmaceuticd
manufacturing agenda.

Lesal and Policv Concerns

l. Constitutional Right to Health

o The Constitution of Kenya, 2010 (Artich a3(1Xa)) guarantees every Kenyan the right
to the highest attainable standard of health, including access to essential medicines.
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Provisions that delay entry of affordable generics contradict this constitutional
guarantee.

2. Universal Health Coverage (UHC)

UHC is a cornerstone of Kenya's Vision 2030 and health policy commitrnents.
Restricting generic competition undermines affordability and threatens Kenya's ability
to achieve UHC.

3. Pharmacy and Poisons Board (PPB) Mandate - Cap 244

o Under Cap 244, the PPB is the national regulator responsible for ensuring the safety,

efficacy, and quality of medicines for Kenyans.

o Data exclusivity provisions in CEPA risk undermining PPB's regulatory
independence by binding it to deny approval ofsafe, quality-assured generics solely
due to commercial data protection rules. This shifts PPB's focus from safeguarding
public health to enforcing monopolies for multinational firms.

4. Unfair Competition and Abuse of Power

o The Competition Act (2010) prohibits abuse of dominance and anti-competitive
practices. Data exclusivity creates an artificial monopoly, blocking generics even

without a patent, and granting excessive market power to multinational companies.

5. Conflict with Local Manufacturing Stratery

o Kenya's National Pharmaceutical Policy and Vision 2030 industrial pillar
prioritize strengthening local manufacturing. Exclusivity provisions directly
disadvantage Kenyan manufacturers and hinder self-reliance in medicines supply.

Public Health Risks

Delayed Access to Medicines: Patients will wait longer for affordable generics, affecting
treatment of chronic and lifethreatening conditions such as cancer, HlV, diabetes, and

hypertension.

Double Monopoly: ln addition to the 2O-year patent term under TRIPS, a firther five-year data

exclusivity creates layered protection that entrenches high medicine prices.

Dependence on Imports: Restrictions on local fi.rms reduce Kenya's resilience and widen
reliance on imported phannaceuticals.

Global Health Security: Recent disease outbreaks like the COVID-I9 pandemic have taught
the global community that without adaptable, equitable and inclusive health supply chain
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solutions and enhanced access to health products and technologies, households and countries
face catastrophic economic losses. This goes against the spirit of Universal Health Coverage.

PSK Policv Position

In light of these concerns, PSK:

l. Firmty opposes the adoption of binding data exclusivity provisions in CEPA and any similar
agreements.

2- Urges the Government of Kenya to safeguard TRIPS flexibilities that allow compulsory
licensing and early generic entry in the interest of public health.

3. Reaflirms the regulatory mandate of PPB under Crp244, and insists that international hade

obligations should not erode PPB's independence in protecting public health.

4. Advocates for trade agreements that align with Kenya's constitutional obligations, UHC
commitments, and local manufacturing policies.

5. Calls for the immediate release of the full CEPA text to stakeholders for transparent review
and constructive feedback before ratifi cation.

6. Calls for 7*ro rarting of Pharmaceutical products and inputs

Conclusion

PSK reiterates that public health must take precedence over commercial monopolies. The Society

stands ready to work with government, regulators, civil society, and international partners to ensure

Kenya's trade obligations uphold the constitutional right to health, strengthen UHC, and create a fair
and competitive pharmaceutical sector that benefits all Kenyans.

Dr. Wairimu Mbogo
PRESIDENT
Pharmaceutical Society of Kenya (PSK)
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ADDENDT]M
In addition to the above, we have done a conclusive assessment of the Trade agreement and these are

the other sections to be considered

Pharmaceutical Societv of Kenva (PSK) - Policv Brief on the Kenva-UAE Comprehensive
Economic Partnership Aereement (CEPA)
Clause-by-Clause Health Impaa Analysis and PSK Policy Position

CHAPTER I - INITIAL PROVISIONS AI\ID GENERAL DEFINITIONS

cHAprER 2 - TRADE rN GOODS (TNCLUDTNG NON-TARTFF MEASURES)
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Clause
(Paqe/Ref)

Health, Safety & Regulatory Impact PSK Position / Ask

1.2 - Objectives Establishes trade liberalization as

CEPA's central goal. Without explicit
mention of health safeguards, this
could make legitimate regulatory
actions seem "barriers."

Insert a national interpretive statement

affrming that health protection and

medicine safety take precedence over
trade facilitation where conflict arises.

1.3 - General
Definitions

Imports WTO definitions; makes all
regulatory acts (PPB, KEBS, MoH)
fall under CEPA scrutiny as
ttmeasures."

Clearly recognise local institutions.
Require every regulation to carry a
clear scientific justification note and a

public-health obj ective statement.

1.5 -
Transparency

Obligates prior publication of new
regulations. Risk: health emergencies
may be slowed by pre-notification
requirements.

Establish a "Public Health Emergency
Carve-out" allowing Kenya to act

immediately under Article 5.7 (SPS

Emergency Measures).

1.6 - Right to
Regulate

Preserves power to regulate for health
protection, but only if measures are

non-discriminatory and justifi ed.

PSK recommends an exclusion, but
also urges the creation of a Public
Health Justification Dossier Template

used for every major MoH/?PB
restriction to pre-empt challenges.

Clause (Paee/Ref) Health Sector Implication PSK Position / Ask
2.8 - Import
Licensing

Licensing must be published and

transparent; hidden technical
conditions could be challenged.

Recognise locally established institutions
PPB and KEBS to host a centralized
online compendium of all import license
requirements and fees that must be

recognised.
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CHAPTER 4 - CUSTOMS PROCEDURES & TRADE FACILITATION

CIIAPTER 5 _ SAI\ITARY & PHYTOSANITARY MEASURES
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2.t2-
Administrative
Fees

Fees must equal service cost, not
revenue generation.

Con&rctfee cost studies and publicly post
thern; use this to demonstrate that
inspection charges are cost-based, not
hade-restrictive.

2.13 - Non-Tariff
Measures (NTM)

Allows either Party to nominate
a regulatory measure (like PPB
quality tests) for review ifit's
'tnnecessary.' High risk for
health sovereignty.

Recognise reasons behind regulation and

if possible, Create an NTM Justification
Dossier for each major pharmaceutical

control (sterility, GMP, bioequivalence)
documenting risk basis and WHO
zuidance.

2.15 - Temporary
Admission of
Goods

Facilitates temporary duty-free
entry for demo/clinical
evaluation devices.

Leverage this for controlled hospital
demos and training programs, ensuring
PPB oversight to prevent grey-market
leaks.

Clause Eealth Supply-Chain
Impact

PSK Ask

4.16 -
Confidentiality

Protects customs health
regulator intelligence
sharing.

Embed "Confidentiality Clauses " into MoH-
PPB-KRA workflows for data on falsified or
diverted medicines.

4.I7 _ CPTF
Subcommittee

Platform to address

delays at ports for
critical health imports.

PSK recommends a standing "Health & Essential
Medicines Agenda ltem" al each CPTF meeting to
expedite clearance for lifesaving products.

DTD

Clause Public Health & Safety
Implication

PSK Position / Ask

5.2 - Objectives SPS actions must be

science-based;
precautionary actions

allowed but review
needed.

Mainly affects Local Manufacturing. Local
regulations to be enforced and respected as they are

based on global best practice. MoH should maintain
a Risk Assessment Dossier Template with lab data

and WHO references for every import restriction.

5.6 - Risk
Assessment

Measures must be no

more restrictive than

necessary.

Document evidence, keep review timelines, and

show proportionality to defend Kenyan food or
nutrition-product safety actions.

5.7 -
Emergency
Measures

Allows urgent responses

to protect life/health.
Use this tofast-trackproduct suspensions and
recalls without pre-notifi cation.
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CHAPTER 6 - TECHNICAL BARRIERS TO TRADE

CIIAPTER 13 - INTELLECTUAL PROPERTY
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5.11 - SPS

Subcommittee
Creates dialogue
mechanism for disputes.

PSK should request a seatfor pharmacists as

technical experts in Kenya's SPS Subcommittee
delegation.

ll,t
Clause Medicines & Medical

Devices Impact
PSK Position / Ask

6.1 -
Objectives

Fushes to eliminate
'trnnecessary" barriers. Risk:
PPB safety processes viewed
as restrictive.

Each PPB guideline (e.g., GMP, sterility)
shouldNOT BE CONSIDERED as an

unnecessary Barrier.

6.4 -
Standards

Encourages reliance on
international standards
(wHo/rso).

Kenya to adopt a "Reliance with Discretion
policy: accept WHOiSRA assessments where
justified, but retain local evaluation rights esp.

for biologicVhigh-risk products.

6.5 - Technical
Regulations

Requires use of international
standards "unless
inappropriate."

For local conditions (e.g., fropical stability,
counterfeit risk), Kenya needs their own
standards which may even be stricter standards.

6.6 -
Conformity
Assessment

Promotes mutual recognition
(MRAs).

Ensure MRAs are recognition-with-review, not
blind acceptance; PPB keeps authority to reject
unsafe products/batches even if certified
abroad.

Clause Pharmaceutical & Public Health
Impact

PSK Policy Ask

13.2- Objectives Calls for inn6yntisa while balancing
welfare.

Embed a UHC affordability
clause in all implementing
regs.

13.3 - Anti-Abuse Prevents abuse of IP rights. Penalize strategic patent
listings and frivolous
opposition filings.

13.6 - Public Health
(Doha)

Affrms TRIPS flexibilities. Fast-track Government Use &
CL procedures.

13.33 - Data
Exclusivity (5 years)

Bans PPB from approving generics

relying on originator data ---+ delays

access, raises costs.

Total Exclusion of this clause.

13.33 - Patent
Linkage

Blocks generic approval until patent

expiry.
Total Exclusion of this clause
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CHAPTER 15- GENERAL EXCEPTIONS (Final Defense Clause)
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13.8 -
Transparency

Requires patent information disclosure. Launch Kenya JNN<-+Patent

Portal (KIP0linked to PPB

database.

Clause Interpretation PSKPolicyAsk
15.1-
GATT/GATS
Exceptions

Allows measures "necessary

to protect human life or
health."

Always cite this alongside Article 1.6

when defending Kenyan safety measures.

15.2 - Security &
Public Morals

Permits restrictive actions in
crisis or health threats.

lntegrate into the Kenyan Trade Policy
Manual as standard justification language

for MolI/?PB actions.
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MINISTRY OF HEALTH

PHARMACY AITD POISONS BOARI)

SUBMISSIONS ON THE MIITISTRY INVITATIOIT TO A JOINT MEEIIITG WITH
THE DTPARTMENTAL COMMITTEE ON TRADE, INDUSTRY AND
COOPERATTVES REGARDING THE COIUPRIHENSIVE ECONOMIC
PARTNERSHIP AGRTEMENT (CEPAI

We refer to the letter dated 4th November 2025 addressed to the Cabinet
Secretar5r, Ministry of Health, under reference No: NA/DDC/T|C|2O25/O72,
inviting the Ministry to a joint meeting with the Departmental Committee on
Trade, Industry and Cooperatives regarding the Comprehensive Economic
Partnership Agreement (CEPA).

By way of background, the Pharmacy and Poisons Board ("the Board") is the
National Medicines Regulatory Authority of Kenya, established under Section 3
of the Pharmacy and Poisons Act, Cap 244 of the Laws of Kenya. The Board is
mandated to protect and promote public health by regulating the pharmacy
profession and ensuring access to quality, Safe and effective Health Products
and Technologies (HPTs).

In view of the foregoing mandate, the Board herein appraises your office on the
specific issues under its statutory mandate, following the invitation for a joint
sitting of the Departmental Committees on Trade, Industry and Cooperatives and
the Departmental Committee on Health. In the specific instances where a matter
lies primarily within the poliry competence of the Ministry of Health, we have
indicated so and, where helpful, offered technical suggestions for your office's
consideration.

The specific aspects within the Board's mandate are thus;

I
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a) How the Mlnistry has assessed the potential impact of the flve-year
data excluslvlt5r uaderArtlcle 13:33 on access to alfordable mediclnes
in Kenya;

Market exclusivit5z refers to a period during which a pharmaceutical product,
once approved, is protected from competition by generic versions, even if the
patent on the active ingredient has expired or is not in place.

The practical impact is that, this is a form of protection that would prevent
Kenya's National Medicines Regulatory Authority (the Board) from relying on the
originator's quality and clinical data to approve equivalent generic medicines for
a specified period. This will therefore result to the originator company enjoytng
temporaqr monopoly in the market based on the exclusivity of its regulatory data.

Section 13.33 (1) of the CEPA is framed in the following terms;

"ARTICLE 13.33: Protectian of Undi,sclosed Test Or Other Data For Pharmaceutical
Products

If a Partg requires, as a conditionfor granting marketing approualfor a new
pharmaceutical producl the submrlssfon of undi,sclosed tcst or other data
concernbtg either or both the safetg and elfimcA of the product, that Parry
shall not permit third persorls, wtthout the consent of the person that
preuiauslg submitted such tnformatiafl, b m.arket the same or a similar to
product on the basis of:

(a) that information or
(b) the marketing approual granted to the person that submitted such
information, for at least flae aears from the date of mo;rketlns
approval of the new pharmaceutbal product in the territory of the
ParW.

The impact of the foregoing provision is that it will require Kenya to implement
market exclusivity for products originating from UAE for exclusive period of five
years from the date of market approval.

As a consequence, therefore, the Board will not be in a position to rely on the
information submitted by the originator company as well as the fact of marketing
approval being granted to the originator company to give marketing approval to
any third persons to market the s€une or a similar product i.e. a generic for at
least 5 years from the date of marketing approval of the originator product.

Ordinarily, a patent is granted exclusivity for a period of twenty (20) years under
TRIPS. Market exclusivity is independent of the foregoing thus it will undermine

Page 2 of 10

I



a

i

availability of generics since even if a patent has expired which would naturally
usher in generics, a product cannot be granted marketing approval. The absence
of generic competition has effect on access.

b) Whether the Ministry has conducted or reviewed any study on the
availability and pricing of essentld medicines followlng CEPA
implementatlon;

Fricing of medicines does not fall within the Board's statutory mandate
Accordingly, ttre Board has not conducted pricing studies.

On availability, the Board continuously executes its mandate by receiving
applications, assessing them for quality, safet5r and efficacy, and where
compliant, granting market authorisation to enable supply.

In light of (a) above, the Board's opinion is that a five-year data exclusivity
would constrain market authorization pathways and thereby tend to delay entr5r

of generic equivalents, with adverse implications for availabitty and competition.

c) The mechanisms that the Ministry will establish to ensure continued
access to affordable treatment for dlseases such aa cancer, HIV/AIDS
and emerdng pandemics during the exclusivity period;

Kenya is a member of the World Trade Organization WTO). Taking into
consideration the potential impact of intellectual property exclusivities on access
to essential medicines, particularly for diseases such as cancer, HIV/AIDS, and
emerging pandemics, the Ministry will institute a range of alternative
mechanisms anchored in the flexibilities provided under the WTO Agreement on
Trade-Related Aspects of Intellectual Property Rights (TRIPS). These measures
are inherent safeguards designed to protect public health while upholding
Kenya's international obligations. Within the Board's remit, the
following regulatory measures can support access while respecting exclusivity
and broader IP rules:

t. Parallel lmportation of Affordable Medlclnes
Kenya has a robust legal framework for Parallel importation of
medicines. The Pharmacy and Poisons (Parallel importation) Rules,
2OL9 provides a leeway Leveraging TRIPS'international exhaustion

t
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principle. Therefore, through the Board, the Ministry will facilitate
parallel importation from countries where equivalent products are
lawfuIly marketed at lower prices. This will allow timely access to
safe, effective, quality assured and cost-effective therapies without
contravening patent rights.

ii. Promotion of Local Manufacturing and Technologr Transfer
To reduce dependency on imported patented medicines, the Ministry
will encourage voluntary licensing, local manufacturing agreements,
and technolory transfer arrangements with innovators and
international agencies. These €urangements will build local capacity
while expanding access to safe, effective, quality assured and cost-
effective medicines.

iit. Use of compulsoty Hcensing and Goverament Use Orders
There is a legal framework which allows the government to authorize
local production or importation of generic equivalents in cases of
public health emergency. This is provided under Sections 80-84 of
the Industrial property Act.

d) Whether the Pharmacy and Poisons Board has adequate legal
authority to fast-track generic approvals during public health
emergetrcies despite the excluslvity restrictions;

As your oflice is aware, the Board is the National Medicines Regulatory Authority
of Kenya established under Section 3 of the Pharmacy and Poisons Act (Cap.

244) of the Laws of Kenya. Among its statutory functions is the regulation of the
manuflacture, importation, exportation, distribution, and sale of Health Products
and Technologies (HPTs), including the grant, suspension, and withdrawal of
marketing authorizations to ensure that all HPTs circulating within the Kenyan
market meet the requisite standards of quality, safety, and efficacy.

Further to this mandate, the Pharmacy and Poisons (Registration of Health
Products and Technologies) Rules, 2022 confer specific powers upon the Board
to act expeditiously in the interest of public health.

i. Rule 14 thereof provides that "the Board may, where it considers it
necessary to protect public or animal health or in the event of a
threat to human or animal life or health, issue a provisional
certificate of registration for a health product or technolory."

ii. Rule 15 further empowers the Board to "register a health product or
technolory for compassionate use by a person whose application
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under Rule 4 is pending, or by a sponsor of a clinical trial in relation
to an investigational health product or technolory."

In operationalizing these provisions, the Board has developed and implemented
detailed procedural guidance documents, namely:

i. Guidelines on Submission of Documentation for Emergency Use
Authorization (EUA) of Health Products and Technologies; and

ii. Guidelines on Submission of Documentation for Compassionate Use
Authorization (CUA) of Health Products and Technologies.

These guidelines, which are publicly accessible through the Board's official
website, outline the criteria, documentation, and review timelines applicable
to emergency and compassionate use authorizations. They were effectively
applied during the COVID-19 pandemic to facilitate the rapid availability of
vaccines, diagnostics, and therapeutics while maintaining regulatory oversight
and compliance with quality and safet5r requirements.

Accordingly, the Board possesses adequate legal authority to fast-track
applications and issue provisional or compassionate use authorizations for
Health Products and Technologies in situations of public health emergencies.
These powers are independent of, but will be exercised consistently with, Kenya's
international obligations, including any exclusivity provisions under CEPA.
Where the enforcement of such exclusivit5r provisions would impede public
health response, it would be incumbent invoke the flexibilities under the WTO
TRIPS Agreement and the Doha Declaration on TRIPS and Public Health, to
enable regulatory action in the public interest.

e) How the Miaistry will lmplement the public health safeguards
referenced in Article 13.6 CEPA and the Doha Declaration on TRIPS
and Rrblic Health;

The Board respectfully notes that the determination and declaration of a public
health emergency falls under the Cabinet Secretar5r for Health, pursuant
to Section 36 of the Rrblic Health Act (Cap. 242).

a
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While the Board does not possess authority to make such declarations, it may
be guided by the Ministr5r once a declaration has been made. The practical
triggers may include, inter alia;

i. a Public Health Emergency of International Concern (PHEIC) declared
by the World Health Organization under the International Health
Regulations;

ii. a formal advisory from the National Public Health Institute indicating
significant morbidit5r, mortality, or health system disruption; or

iii. other circumstances, including national securit5r considerations, as
may be advised by the National Security Council.

Upon such declaration, the Board would be duly guided to deploy its emergency
regulatory tools, including provisional and compassionate use authorizations,
under Cap. 244 and the 2022 Rules.

0 trIhether the mintstry has developed or proposed any regulatlons to
clarlfy how compulsory llcenslng and data uae exemptlons wiU
functlon under CEPA;

The Board proposes that the clause on data exclusivity be reserved during
implementation

g) The coordination mechanism tJrat the Ministry has established with
the Ministry of Trade to ensure iuplementatlon of CEPA does not
uudermine the right to health under Atticle 43 of the constitution;

The Board notes that the question lies within the policy competence of policy
competence of the Ministry of Health and the Ministry of Trade, Industry and
Investments, and therefore, respectfully seeks not to make a substantive
comment on the same.

h) The steps the Ministry has taken or plans to take to sensitize hedth
sector stakeholders including, hospitals, pharmacies and local
manufacturers on the impHcations of pharmaceutical provlsions
under CEPA;

In this regard, the Board may undertake the following \ rithin its regulatory
mandate:

i. Issuance of regulatory circulars and guidance notes clariffing
approval and reliance pathways under CEPA;
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ll. Multi stakeholder engagement with professional associations and
manufacturers (including but not limited to, Pharmaceutical Society
of Kenya, Kenya Association of Pharmaceutical Industry)

il How the Ministry wlll enaure that there is policy cohereace between
international trade obligations of Kenya and the constitutional right
to hedth;

Kenya is a Member State of the WTO and a signatory to the Agreement on TRIPS,
as well as the Doha Declaration on TRIPS and Public Health. These instruments
collectively recognize the sovereign right of WTO members to protect public
health and., in particular, to promote access to medicines for all.

In line with these obligations, Kenya, through the Board, has consistently
exercised the flexibilities permitted under TRIPS, including the implementation
of parallel importation mechanisms as stipulated in the Pharmacy and Poisons
(Parallel Importation) Rules , 2019. These Rules provide a lawful pathway for the
importation of quality-assured, lower-cost medicines from countries where the
products are authorised and marketed, thereby enhancing access and
affordability while remaining fully compliant with international trade
commitments.

The Ministry has continued to support the Board's ongoing institutional
strengthening towards attaining WHO Global Benchmarking Tool Maturity Level
3 (ML3).

Achievement of WHO ML3 status will signi$r that Kenya has a well-functioning,
stable, and integrated regulatory system capable of independently regulating the
entire life cycle of health products in accordance with international best
practices. This, in turn, will enhance the countr5/'s ability to exercise regulatory
reliance and mutual recognition, thereby ensuring that Kenya continues to meet
its public health mandate while fulfilling its international trade obligations in a
balanced, coherent, and sustainable manner.

f,ttre mechanisms the ministry will establish for periodlc monitoring
and reporting on lmpact of CEPA on access to medlclnes and local
pharmaceuticd manufacturlng;

o
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The Board possesses systems, structures, and legal frameworks that will
significantly support the Ministry in monitoring and reporting on access, gudtJr,
and safety of Health Products and Technologies post-licensure.

The Board's post-approval surveillance framework is anchored in Cap. 244, Laws
of Kenya and operationalized through the Pharmary and Poisons
(Pharmacovigilance and Post-Market Surveillance) Rules, 2022. These provisions
empower the Board to collect, analyse, and act upon data relating to the quality
and safety of health products in tJle Kenyan market.

The Board hosts the National Pharmacovigilance Center which is also a Regional
Centre of Regulatory Excellence (RCORE) in Pharmacovigilance for the East
African Communit5r. This underscores tJ:e Board's institutional capacity to
conduct both active and passive post-market surveillance.

The Board operates a multi-channel, accessible reporting SYSTEMS for adverse
events and product quality complaints, including:

i. An online reporting portal integrated within the PPB website;
ii. A mobile application available on Android and iOS platforms;
iii. A USSD code for community-level reporting;
iv. A dedicated email address for direct reporting; and
v. A 24-hour telephone number for real-time notifications.

These systems ensure continuous monitoring of the quality and safet5l of
medicines and other HPTs, thereby enabling timely detection of substandard,
falsified, or defective products in the supply chain.

Further, pursuant to Rule 9 and Rule 10 of the Pharmacy and Poisons
(Registration of Health Products and Technologies) Ru1es, 2022, the Board
undertakes periodic re-evaluation of registered products every Iive (5) years. In
accordance with these rules, a certificate of registration is valid for five years,
after which renewal is subject to fulfilment of prescribed regulatory
requirements. This involves the review of updated 9uilff, safet5r, and efficacy
data to determine re-registration, ensuring that only compliant products remain
on the Kenyan market.

The Board is also in the advanced stages of implementing a national Track and
Trace system, which will enable the tracing of every batch of a registered product,
from importation or local manufacture, to the linal point of dispensing. This will
significantly enhance supply chain visibility, prevent infiltration of falsified
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products, and support the generation of regulatory intelligence for both national
and regional reporting.

Accordingly, the Board aJfirms that it has adequate mechanisms for continuous
monitoring of the gudtlr, safet5l, and effi.cacy of Health Products and
Technologies post-licensure. These systems are capable of generating regulatory
data and evidence to inform the Ministr5r's periodic reports on the impact of
CEPA, particularly regarding Quality, Safety and Eflicary of the Health Products.

The Board remains available to collaborate with the Ministry and other
government agencies in developing an integrated monitoring and evaluation
framework that leverages these regulatory systems to safeguard the
constitutional right to health.

k) How public consultatlons wlll continue after ratlficatlon to ensure
transparenqf and stakeholders engagement ln lmplementatlon of
CEPA.

The Board notes that the overall coordination of public consultations on the
implementation of CEPA rests within the policy mandate of the Ministry of
Health, in collaboration with the Ministry of Trade, Industry and Investments,
and other relevant government institutions.

Nonetheless, the Board has developed extensive capacit5r, experience, and
institutional mechanisms for stakeholder engagement. This competency has
been progressively strengthened over the years through the Board's participatory
approach in the formulation and review of regulatory tools, including Guidelines,
Notices, and Rules governing the regulation of Health Products and Technologies
in Kenya.

The Board has established standing structures and regular stakeholder
engagement platforms designed to foster collaboration, transparency, and
continuous dialogue with regulated entities and professional bodies. A notable
example is the quarterly stakeholder engagement forum with the Kenya
Association of Pharmaceutical Industry, where the Board and industry
representatives deliberate on emerging regulatory trends, address compliance
challenges, and identiff practical measures to enhance efliciency and reduce
regulatory bottlenecks. The Board routinely engages other associations,
including but not limited to the Federation of Kenya Pharmaceutical
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Manufacturers, and the Pharmaceutical Society of Kenya, through consultative
meetings and in some cases, joint technical working groups.

These mechanisms have created a functional and institutionalized precedence
for regulatory consultations, which ensures that all stakeholders remain
informed and actively involved in policy and regulatory processes.

Accordingly, the Board allirms that these established systems, networks, and
stakeholder engagement practices can be effectively leveraged to support
the Ministry of Health in sustaining post-ratification consultations on the
implementation of CEPA. This will ensure that all decisions and measures
adopted under the Agreement are transparent, evidence-based, and aligned with
the constitutional principles of public participation and accountability as
enshrined in the Constitution of Kenya.

Compiled by

Dr. Ahmed I. Mohamed
Ae. CHIEF EXECUTTVE OFI.ICER
6th November 2o.25

t
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KENYA PHARMACEUTICAL DISTRIEUTORS
ASSOCIATION
P.O.BOX 51665-OO200
NAIROBI
Emall kpdaO9@smalt.com

Lr.lLtl2025

ARTICTE NARRATION IMPTICATION

1 Article

e:2(d)

Article

2:6

t,,
- l. /

Artiile
3.16

Article

3.22

Enhanced cooperatlon ln

areas of technical

barriers to trade

lmport and export
restriction

'*.::'..-. .-.',

Principle of territoriality

Exemptions form proof

of origin

It should also be clearly spelt out to
avold any grey areas.

These should take into consideration

the various Lgws that govern trade in
pharmaceuticats in Kenya.

The coUntrv of.origin should be
clearly stated to avoid.a situation
where goodi are gbtained from other
countries and being transshipped to
U.A.E'and then to Kenya.

The Customs law from October 2O2S

in Kenya requires,that all goods

should have a certificate of origin.

2. Article

2.8

lmport Llcensing Thls sectlon gives allthe powers and

rights of lmport licensing to this
agreement, dlsregarding any other
law.

L
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KENYA PHARMACEUTICAL DISTRIBUTORS
ASSOCIATION
P.O.BOX s166s-0O200
NAIROBI
Email kpdaO9@small.com

t

3. Article
2.L3

Non-tarlff measures Non-tariff barrlers lnclude various

country rules and guldelines such as

drug registratlon, permlt lssuance

etc. Elimination of such non-tariff

barrlers will lead to unfair playing

grounds and would expose the

country to false and substandard

goods.

4. Article

2.18

Subcommittee on trade

in goods

The powers oJthis Committee should

be ctearly defined especiatly in terms

otscope .

5. Article

4.L6

Confidential Thii pievents acce.sg to ionfidential
ipfo'rmation, some of which may be

very crucial.

6. Page 175

Page L76

Health Services Needs clarification

7 Article

13

lntellectual property Brings in:
i) Confidentielity on data
ii) Exclusivity.
iii) Extended Patent Period
iv) Hinders access to new

technologiesand generic

manufacturing

8. Article

13.2

lntellectual propefi Brings on the element of protection
of lntellectual Property Rights.

Disregarding Section 58(2) of the

[lndustrial Property Actl lP Act 2001.

9 Chapter

15

L5rZ

Security exceptions

Removes element of disclosure

)
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TBK/ADMI rl2O2S 4tt April, 2O2S

Clerk of the National Assembly
The National Assembly
Officer of the Clerk
Main Parliament Budilding
P. O. Box 41842-OO1OO
NAIROBI

ooc

6\' TArq'Dearsir, , hffi1 -o
MEETING UIITH THE DEPARTMENTAL COMMITTEE ON TRADE,
INDUSTRY AND COOPERATTVES REGARDING THE COMPREHENSTVE
ECONOMIC PARTNERSHIP AGREEMENT (CEPAI BETWEEN KENYA AND
UAE

Reference is made to the letter from the Office of the Clerk of the National
Assembly Ref. NA/DDC /Ttc/2o2s/or2 dated 28th March, 2ozs on the
above subject matter.

Please find the attached submissions from the Tea Board of Kenya.

Yours Sincerely

Su*-

I

tuca..\t-4/n

F\. )dOn

w.
"01"t-,!,WILLY K. MUTAI

CHIEF EXECUTIVE OFFICER

Encl.

Tea Board of Kenya I Tea House, Naivasha Road, off Ngong Road, p.O. Box 20064 - 00200 Nairobi, Kenya.
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TEA INDUSTRY INPUT INTO THE KENYA . UNITED ARAB EMIRATES

(uAEl CoMPREHENSTVE ECONOMTC PARTNERSHTP AGREEMENT

(cEPAl

OVERVIEW OF THE TEA TRADE BETWEEN KENYA AND THE UNITED

ARAB EMIRATES

Tea is the most consumed beverage in the UAE, with 60.290/o of residents

consuming it. This can be attributed to the cultural importance of tea in

the region, as well as the fact that it is a hot beverage that can be enjoyed

indoors in air-conditioned environments.

According to the ITC 2023 report, the main tea suppliers to the UAE are

Kenya (42o/ol,lndia (2lo/ol and Sri Lanka (I4o/ol, with the most imported

types of tea imported being black tea, green tea, and herbal tea.

UAE as a kev Re - export Market

The United Arab Emirates has over the years grown to be the world's

leading trading hub for tea. In 2021, United Arab Emirates exported

$gtON{ in Tea, making it the Sth largest exporter of Tea in the world. In

the same year, Tea was the 87th most exported product in United Arab

Emirates.

Currently it commands a 6O7o share of global tea re-export market

covering 154 countries with top destinations being Saudi Arabia

($65.5M), Kuwait ($3+.Znn;, Iraq ($28M), Russia ($25.7M), and China

($2SU1. According to the Observatory of Economic Complexities (OEC)

report, the fastest growing UAE export markets for Tea between 2022 and

2023 were China ($2+.SU;, Bahrain ($7.OZNA;, and Russia ($3.Stttty.

Dubai is the commercial hub for the UAE and is a major center for the re-

export of tea, especially to countries in the Middle East, North Africa, and

1l
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Central Asia. Tea is not grown in the UAE, but the country's strategic

location at the crossroads of major shipping routes has made it a hub for

the trade in tea and other goods.

Dubai has been a key international gateway for the trade since the early

19OOs when the world's first tea plantations were established in India and

Sri Lanka. Its strategic location midway between the tea producing and

consuming countries has been a natural advantage. Today, the emirate

is one of the world's largest re-exporters of tea, with an estimated 60-700/o

of its tea imports being re-exported to other countries.

The re-export business remains a top priority for the UAE government

with Vice-president and ruler of Dubai being quoted on 28ft March 2023

stating as follows:

"We will double the country's re-export by developing specialized areas in

cooperation with local governments, establishing the International Trade

Links Centre, launching supportive programmes and increasing foreign

investments in the service sector.

The national agenda for re-export development 2O3O, includes 24

initiatives and programmes, aiming to achieving 50 percent increase in

the added value of the UAE economy through re-exports by 2030, through

benefiting from the 50 integrated commercial representative offices for the

UAE in five continents across the world".

Dubai's tea re-export industry is supported by a well-developed

infrastructure, including modern ports, efficient customs procedures, and

a range of logistics services. Below are the top 10 destinations for UAE

Tea exports for 2021 reflecting 77o/o of total value contribution.
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ADVANTAGE OF THE KENYA - UNITED ARAB EMIRATES (UAEI

CoMPREHENSTVE ECONOMTC PARTNERSHTP AGREEMENT (CEpAl

WITH RESPECT TO TEA TRADE

Having reviewed the above agreement; the Tea industry notes the following;

1. The UAE is a member of the Gulf Cooperation Council (GCC) countries and

has strong economic ties with its partners Saudi Arabia, Kuwait, Bahrain,

and Oman; they share a common market and a customs union. Under the

Greater Arab Free Trade Area Agreement (GAFTA), the UAE has free trade

access to most Middle East countries to which Kenya could gain strategic

ACCCSS

2. The UAE applies the GCC Common External Tariff rate of between O7o and

5olo on Kenyan goods, with limited exceptions on tobacco and alcoholic

beverages. On the other hand, Kenya applies the EAC CET tariff of between

0%o and 35% on goods from the UAE. This will subsist until the UAE negotiates

tariff schedules with all the EAC Partner States collectively.

3. Kenya Tea industry will benefit through expanding Tea exports for Kenyan tea

to the UAE and Middle East. The agreement has refined measures to facilitate
trade through a common understanding of customs procedures and trade

facilitation measures, and also sanitary and phytosanitary measures.

4. The agreement allows for expanded Technical co-operation with which Kenya

can benefit with respect to value Addition.

5. Possible negative effects include:

The Parties have agreed to negotiate market access (tariff llberalization)

with all the EAC Partner States when ready. Removal of import duties

from products once undertaken under this agreement may eventually

lead to loss of government revenue over the agreed liberalization period;

and,
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Reolizing the Tea Promise

Local Tea industries are likely to face more competition over time from

UAE zero rated products and the agreement may in turn favor UAE to

be more of a Global Tea Re-export center as opposed to Kenya being

renown as a Tea origin country. Brand visibility for Kenya tea may pe

camouflaged or eclipsed by the agreement
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