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ESTABLISHMENT, MANDATE AND MEMBERSHIP OF THE COMMITTEE

Establishment and Mandate of the Committee

The Standing Committee on Justice, Legal Affairs and Human Rights is established

under the Standing Orders of the Senate and is mandated 'lo <'ottsider ull nrutters

relating to constitutional al/airs, the organi:ation and adntinistralion ol law'and.justice,

elections, promotion oJ principles of leadership, ethics, and integrity': agreements,

treaties and conventions; and implementation o/ the provisions of the Constitution on

human rights.

Membership of the Committee

t

The Committee comprises -

l. Sen. Wakili Hillary Sigei, CBS, MP

2. Sen. Veronica W. Maina, CBS, MP

3. Sen. Raphael Chimera Mwinzagu, MP

4. Sen. Karcn N. Nyamu, MP

5. Sen. Andrew Orntatah Okoiti. MP

6. Sen. (Prof.) Tom Ojienda, SC, MP

7. Sen. Crystal Kegehi Asige, MP

8. Sen. Daniel Kitonga Maanzo, EBS, MP

I

- Chairperson

- Vice-chairperson

- Member

- Mcmbcr

- Member

- Member

- Member

- Member

Minutes of the Committee in considering the Constitution of Kenya (Amendment) Bill,

2026 (Senate Bills No. 7 of 2026) are attached to this Rcport as Annex I .
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FOREWORI) BY THE CHAIRPERSON

Honourable Speaker,

Thrs repom contains the proceedings ol the Standing (lornnrittee of Justice, Legal

Atlirils and Hulnan Rights on its considcration ot'C'onst itution ol Kenya (Amendment)

Bill. 2026 (Senate Bills No. 7 ol'202(t). The Uill was published on 2"d March, 2026 and

rcad a lrrst timc in thc Scnate on 26rh March, 2026, whcrcupon it was committcd to thc

Standing Cornrnittee on Justice. Legal Affairs and Human Rights for consideration.

Honourable Spcaker.

Thc Constitution of Kenya (Amendrnent) Ilill,2026. at its tbundation. is a Bill airned

at enhancing thc integrity ol'our ovclsight institutions and the sanctity ol public

accountability. It is groundcd in a profound conccrn that thc current constitutional and

electoral framework does not adequately guard against the conflict of interest that arises

when a former county governor immediately transitions into a legislative role within
the vcry boclies nrandated to t-rvt-'rsce that fbrnrer Bovernor's conduct in ofUce"

Cour.rty sovcrnors, in thc coursc ol thcir dutics, arc- rcquircd by larv to account to their

respective county assemblies and to this House for any financial and administrative

decisions made during their tenure. The Office of the Auditor Ceneral prepares annual

audit reports on the accounts ofcounty governments and submits those reports, pursuant

to scction 32 ol'thc Public Audit Act, Cap. 412C, to the Senate and to thc relevant

county assembly lbr scruliny. It is through this rnechanisnr that this House and county

assernblics cxercise their constitutional oversight rnandale o\ er courlty governments

and. by extensiorl. over the governors wlro lead them.

Honourable Speaker,

The Bill proposes to arneud Articlcs 99(2) and 193(2) of the ('onstitution as well as

seclions 2-l(2) and 25(2) of the Elections Act to introduce additional grounds tbr

disqualitication fiorn election to the Senate and county assemblies. The Bill seeks to

bar a person who is servinB as a counly govcrnor, or rvho has held ofllce as a county

govcrnor. by introducing a rlanclatory live-ycar cooling-otf pcriod imrnediately

preceding an election, lrom vying tbr election as a Senator or as a member of a county

assernblv.

By imposing a five-year cooling-off period. the tsill ensures that all material

accountability processes arising from a govemor's tenure are substantially concluded

I
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betbre that person can rc-crltcI lcgislativc oUlcc. 'l'lrc oversight process is thcrctry

insulated lrom the risk ol undue influencc and ensures that by the timc a lbrt.ncr

governor rcturns to thc ballot, all accountahility proccsscs havc bccn concludcd, and

voters are placed in a position to make a fair and infbrmed judgement.

This Uill does not perrnanently bar fonner govemors tionr vying tbr elcctivc otlrcc. It

simply asks that they step back {br a delined period ol'Iivc years to allou' accotrntahilitv

proccsscs to run thcir coursc. to allow ovcrsight institutions to contplctc thcir inqtrirrcs

without the risk of interferencc, and to allow the Kenyan voter to make a fully inlornled

judgement before returning a tbrrner governor to legislativc' otfice.

Honourable Spcakcr.

In compliance u,ith Articles I I tl and 25(r ol'thc Constrtution atrd Standing Orclcr 145

(5) olthc Scnatc Standing Ordcrs. thc Conrnrittcc placcd att advcrtiscrncnt in thc 1)rrl/l'

Nation and Tha Standard newspaper.\ on 8'l' April. 2026 inviting thc public to subtlrit

comments on thc Bill by way of written tnernoranda.

Following this call, thc Cortrrrittcc received sublttissions liorll a broad rangc ol'

stakcholders and ntcmbcrs ol thc public. Thcsc includc thc Council of (iovcrnors.

County Assertrblies Forunr. Electoral Law and Governance Institute lor Ah'ica, Ethics

and Anti-Corruption Commission, Independent E,lectoral and Boundarics Cotnlnissiott,

Kenya Law Refonn Commission. Kenya Natiorral Corrmission on Hutran Rights.

Officc of thc Attorncy Gcncral and Dcpartmcnt ol Justicc. Olficc of thc Rcgistrar ol
Political Parties. Outreach lor Action Kenya. Sheria Watch atrd Transparctlcv

I nternat iona l- Kcnya.

An overvicw ot'the subnrissions rcceivcd by thc Conrrnittce is set out at Chapter Tr.r'o

of this Report, rvhilc our dclibcrations and obscrvations on thc rcspcctivc provisiotts ol

thc Bill arc sct oul at Chaptcr Thrcc olthc Rcport.

Honourable Speaker,

I wish to thank the Offlccs olthe Speaker and the Clerk olthe Senate lor the support

accorded to the Corrmittcc cluling its consideration ol thc tlill. Thc ('ornrttittec als<t

takes this opportunity to acknowlctlge and appreciate the stakeholdcrs and trtcntbcrs ol

thc public who subnrittcd rvrittcn rncr.noranda on thc Bill. u'hich grcatly cnrichcd thc

Committee's consideration of the prol isions contained in the Bill.
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Lastly, I wish to acknowledge and cornmend the industry, insight, and commitment of
the Members of the Committee, as well as the diligence and unfailing support of the

Secretariat, whose combined efforts were integral to the successful adoption of this

Report.

Honourable Speaker,

It is now my pleasant duty, pursuant to standing order 223 of the Scnate Standing

Orders, to present the Report of the Standing Committee on Justice, Legal Affairs and

Human Rights on the Constitution of Kenya (Amendment) Bill, 2026 (Senate Bills No.

7 of2026\.

Signed Date
ehap

SEN. WAKILI HILLARY SIGEI, CBS, MP
CHAIRPERSON, STANDING COMMITTEE ON JUSTICE, LEGAL AFFAIRS

AND HUMAN RIGHTS
a
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CHAPTER ONE: INTRODUCTION

l.t Introduction

The Constitution of Kenya (Anrendrnent) Bill.2026 (Senate Bills No. 7 ol'2026)
was published on 2nd March. 2026 and read a first time in the Senate on 26rh March.

2026, whereupon it was committed to the Standing Conrmittee on Justice, Legal

Aflairs and }{trnran Rights f'orconsrdcration. A copy ol'thc Rill is attachcd to this

Report as Anne-r 2.

1.2 Objective of the Bill

The principal object of the Constitution of Kcnya (Arnendmcnt) Uill, 2026 (Scnatc

Bills No. 7 of 2026\ is to arrend the Constitution of'Kcnya ancl thc Elcctions Act
(Cap. 7) to introducc ncw disqualiticatiorrs lor pcrsons sccking clcction to thc

Senate and to coullty assenrblies.

The Bill proposes to introduce a cooling-off period to bar any person who is

serving as a county Sovemor, or who has. at any time within the five years

immediately prcccding thc date of e lection. held officc as a county govcrnor. tront

contcsting lirr a scat in thc Scnatc or in any courrtv asscrnbly.

ln doing so, the Bill sceks to protcct thc intcgrity of ovcrsight institutiorrs.

safeguard ongoing accountability processes arising fiom the tenurc ol lirnncr
governors, and ensure that voters are placed in a position to make a fully informed

assessment of the suitability of such individuals lor future elective ot'ficc.

1.3 Overview of the Bill

Thc Bill proposcs to arncnd clausc 2 olArticlc 99 olthc Constitution by inscrting

a new paragraph (ba) irnmediately aftcr paragraph (b) providing that a person is

disqualified from elections as a Member of Parliament to the Senate if the person:

(a) is a county governor. or
(b) has. at any tirnc rvithin the livc years imrnediatcly preceding the date of

clcction, hcld ofllcc as a county govcnror.

The Bill further proposes to amend Article 193 of thc Constitution by inserting a

new paragraph (ba) in clause (2), immediately after paragraph (b), providing that

a person is disqualified liorn election as a member of a county assernbly if the

person has, at any time within the five years immediately before the date of
election, held office as a county govenlor.

I
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To ensure consistency ancl coherence between the constitutional framework and

clcctoral law, thc Bill additionally proposes corrcsponding amendments to the

Elections Act (Cap. 7, Laws of Kenya).

The Bill proposes that section 24 of the Elections Act is amended in subsection

(2) by inserting a new paragraph (ba), immediately aller paragraph (b), replicating

at thc statutory level thc disqualification for Senate elcctions introduced by the

amendment to Article 99.

The tsill t'urther proposes that section 25 of the Elections Act is amended in

subscction (2 ) by inscrting a ncw paragraph (ba ), immcdiately after paragraph (b),

replicating the disqualitication fbr county assembly elections introduced by the

amendment to Article I 93.

t0. These lbur targeted arnendrnents collectively establish a mandatory ltve-year

cooling-otf period during which a fbnner governor is precluded from contesting

fbl either a Senate seat or a scat in any county assembly. The period runs fiom the

date on which the person ceased to hold ofllce as county govemor to the date of
thc clcction in qucstion.

1.4 Consequences of the Bill

I l. By imposing a fivc-ycar cooling-olf pcriod, thc Bill cnsurcs that ovcrsight bodics

i.e. Senatc and county assemblies, rvould have adequate tinle to inquire into any

matters arising from the tenure of a previous holder of the office of county

governor without interference by the former county govemor, which is of
particular concern where the person in question is elected as a Member of a County

Assc-mbly or to thc Scnatc.

12. Thc Bill will give voters a clear ret'erence point in nraking an informed choice on

the suitability of such a candidate for another elective office, since all

accountability processes relating to the fbrmer govemor's tenure would have been

concluded befbre the person seeks re-election.

t
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CHAPTER TWO: CONDUCT OF PUBLIC PARTICIPATION ON THE BILL

2.1. Introduction

13. Pursuantto Articles I l8 (l) (b) and 256 ofthe Constitution provides and standing

order 145 (5) of the Senate Standing Orders, the Standing Committee on.lustice,

Legal Affairs and Human Rights placed an advertisement in the Daily Nation and

The Standard newspapers on 8th April, 2026 inviting members of thc public to

submit comments on the Bill by way of written Memoranda. A copy of the

advertisement is attached to this Report as Annex 3.

14. Arising from the invitation, the Committec rcccived and considercd submissions

from diverse organizations and individuals as listed below-

Organizations
I ) Council of Govemors

2) County Assemblies Forum

3) Electoral Law and Covemance Institute for Africa
4) Ethics and Anti-Comrption Commission

5) lndependent Electoral and Boundaries Commission

6) Kenya Law Reform Commission

7\ Kenya National Commission on Human Rights

8) Mau Mau Post Colonial Children

9) Office of the Attomey General and Department of Justice

l0) Office of the Registrar of Political Parties

I l) Outreach for Action Kenya

l2) Sheria Watch

l3) Transparency lntemational Kenya

a

Individuals
l) Abdutmalik Magong'a

2) Abubakar Kamau Hassan

3) Andrew Maina

4) Anthony Ndung'u

5) Belindah Makani

6) Boniface K. Ole Kcis

7) Bryan Kituyi
8) Charles Alari
9) Daniel Kague

l0) Daniel Waithaka

Eddie Owino George

Eh.1ah ole Lupempe

Erasfus Kamau

Faustin Ngovu Samuels

Fidel Wangai

Fredrick Bundi

Gcoffrey Wekesa

Githinji Bernard

Hannah Maina

Ian Muthomi

lr)
t2)
l3)
t4)
l5)
r6)

t7)

t 8)

l9)
20)

a



2tl
22\

23)

24)

25)

26)

27t

2tt )

29t

l0)
3l)
32)

33)

Ignatius Amondo

Jcrerny Mulonzia

Joycc Warnrvca

Julius Kabari

Lydia Nyawira Mburia

Martin Bosire

Mwangi Kamau

Nahashon Kamau

Nasanrbu Flavia

Purity Sangiru

Rayzan Bundi
Robinson Macharia

Shatlet Kibet (The Big Talk)

15. ('opics ot'thc said srrbnrissions arc attachcd to this Rcport as Anne.r./. while thc

rrratrix sunrmarizing the subrnissions received with rcspect to each clause is

attached to this Report as Annex 5.

2.2. Overview of the Submissions received f'rom Organizations

2.2.1. Council of Govcrnors (COG)

16. The Council of Govemors submitted its mernorandum in opposition to the Bill in
rts entirety, on the grounds that -

a) the Bill proposes an amendment that requires a rel'erendum under Article 255

ol thc Constitution, which outlines the rcquircmcnt for a refcrendum when

an.rending certain Ilndarnental provisions of the Constitution, including

nlattcrs relatcd to thc Bill of Rights, and that any proposed constitutional

anrendnrent touching on the Bill of Rights musl bc approved through a

re-fi'rcndum;

b) the Bill ofl'ends Article l8 ol'the Constitution on political rights by seeking

to bar current and lormer Governors tiorn exercising their political rights

without reasonable justification, and that the proposed limitation does not

rneet the threshold fbr lirnitation of rights under Article 24 of the

Constitution, rvhich rcquircs that a limitation ola fundamcntal right must be

by law and to thc cxtcnt that it is rcasonablc and justifiable in an opcn and

denrocratic society based on human dignity. equality and lieedorn;

c) the Bill violates Article 50(2)(a) on presumption of innocence and tair

hearing, in that it speculates that all current and tbrmer Governors are guilty
ol'rnisconduct lbr which they will be held accountable belore they exercise

their constitutional right to vie tbr elective office. and that the oversight role

ol'the Senate or Countv Assernbly is not e xercised by individual senators or

M('As hut is a collcctir c rcsponsibilit_v- ol' thc llousc. u'hich ncgatcs thc-

justitication in the Bill's Merrrorandunr ot'Oblccts and Reasons;

d) the Bill is incongruent with Article 27 and is selective and discriminatory in

its cxclusion. in that it intiinges the right to equal protection and equal benefit

4
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of the law. since the Senate and County Assenrblies also oversce other public

officers including Cabinet Secretaries, DeputY Govetrors, Cotrnty lixecutivc

Corlrnittcc Mcmbers and Chiel Exccutivc C)f'llccrs ol' statc atlcl courttl'

corporations. none of whottt have beeu subjccted to a similar bar:

e) the Bill violates Article 73(2)(b) ancl (c) otr exercising leadership oblectivcly

and in the public intercst. in that the Scnate appears to be legislating in its

self-interest to insulate its members lrortt competition in the next general

clcction;

f) thc Bill conflicts uith the dccisiorr ot'thc llrgh (iourt irr ('orrstittttiorral

Pctition No. 8005 ot'2022 (('arolync Andz.azl Chilango & Anor r'. '[lrc

Independent Illcctoral and l]oundarics Corrurissron & Othcls. clclrvcrcd on

lTth Junc 2022), irt which thc court disrnisscd a pctitiorr sccking to bar'

former and cttrrent Governors frorn vying lbr scats as Mctnbers of'

Parliarnent. holding that such a limitation was spcculativc and ovcrbroad,

that it targcted a group ol'pcoplc and dangcrouslv ltssutnecl all u'crc guilt'"'.

and that the orders sought. ilgranted, rvoulcl impingc on Article -iti rights

and could lrot pass an Articlc 24 analysis test:

g) the Bill ignores thc adequacy ol' existing constitutional atrd statutoty

accountability tnechanistns. in that the Constitution already ctlntaitrs

comprchcnsivc disqualifications uttdcr Articlcs 99(2) and 193(2) togcthcr

with the existing accountability architecture cornprising annual autlit rcports

under thc Public Audit Act. Settalc and Cottrtty r\ssentbly ovcrsight. thc

Ethics ancl Anti-('orluptiolr Corntnissiotr. ancl .itrdicial prtlccsscs. u'hich

adcquatcly addrcss thc conccrns raiscd in thc llill's Mctnoratttlutn ol'Obiccts

and Reasons;

h) the Bill undernrines voter sovercignty and deprivcs the legislature ol
institutional expertisc, in that it restricts the elcctoratc's tieedorn to choosc

candidates without any cortesponding .luclicial or quasi-.iudicial

dctermination of unsuitability. and that formcr County Governors posscss

dccp institutional knowlcdgc and practical cxpcricnce in dcvolvcd

govemance that would enrich the Senate's and County Assenrblics'

oversi ght fitnction ; and

i) the Bill is vaguc and raises serious inrpletncntation challengcs. including a

lack of clarity on rvhether thc fivc-year bar applics to currcnt sovernors.

govenrols rvho sclvcd partial tenns. or those who leti officc through

impeachrnenl or voluntary rcsignation. and that thc rigicl five-ycar peliod

bcars no rclationship to the actual tinrc rcquircd to cottrplctc atrclit and

accountabil ity processes.

)
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17. The COC tirrther submitted that the Senate and County Assemblies ought to

exercise their oversight lolc and complele the same within the Govemor's term,

instcacl ol' visiting anv dclays thcrcto on thc li)nr)cr ( iovcntor. and notcd that
(iovernors are uot irnmune to accountability proccedings atter the lapse of their

tcrm, as Article 226(5) of the Constitution provides that the holder of a public

oftlce who is liable tbr any loss of public funds pursuant to their instruction shall

make good that loss whether they remain the holder of the office or not.

18. The Council therefore requested the Senate to withdraw the Bill and, should

Parliarnent nonethcless deterrninc that additional sat'eguards are necessary,

recornmended the tbllorving proportionate altet'nattves:

i) mandatory recusal provisions requiring formcr Governors to rccuse

themselves tiom Senate or County Assembly proceedings relating to their

own tenllre rathel than a blanket disqualitication; and

ii) strcngthcning ol'cxisting Chaptcr Six and audit proccsscs undcr thc Public

Audit Act to ensure tinrely conrplction o{'accountability inquiries within a

goYe l'ltor" s lcl'nr.

2.2.2. County Assemblies Forum (CAF)

19. CAF recognised that the oversight mandate of County Assemblies under Article
185(3) is fundamental to the success ofdevolution and that the integrity and

indcpcndcnce olovcrsight proccsses must be sat'eguarcled to cnsure accountability

in thc nranagcnrcnt ol'public rcsourccs.

20. CAF submitted that the Bill addresses a fundamental conflict of interest inherent

in the immediate transition of a former county governor into a legislative role

within the County Assen.rbly or Senate, and that given that County Assemblies are

constitutionally rnandatcd unclcr Arliclc ll't5(-l) to cxcrcisc oversight ovcr the

county cxccLllivc. thc prcscncc ot'a lbnrcr govcrnor as a Metlbcr ol- thc County

Assernbly would undermine the objectivity and credibility of that oversight

function, particularly where the Assembly is required to scrutinise decisions made

during that govemor's tenure.

21. The stakeholcler noted that the Bill advances the principles of separation of
po\\'crs, institutional rntegrity, and accountable govcrnancc by preventing the

entcrgencc ola 'revolving door' sccnario in which fonncr cxecutivc olllceholders

irnmediately assume oversight roles over their own prior administration.

6



22. Notwithstanding the above. CAF noted that the proposcd lirnitation raises

significant constrtulional conccnls. particularly in relation to political rights under

Articlc 38 ancl cquality undcr Articlc 27, and that any rcstriction must nrcct thc

threshold set under Articlc 24.

23. CAF fumher noted that while Chapter Six of the Constitution underscorcs

leadership and integrity, blanket disqualilications that are not tailored to spccilic

accountability outconlcs risk undcrrrining dcnrocratic participation.

24. The CAF also gave that cornparative jurisdictions including Nigeria. the Unrtccl

States. South Afiica. the United Kingdom and India clenrunstlate that u'hilc thc

risk ol conflict of intcrcst arising fionr lorrrcr cxccutivcs trarrsitrorrirrg irrlo

oversight institutions is widely rccognised, rxost systenls clo not inrposc blarrkct

disqualilications hut instead rely on institutional sal'eguards, cthics fl'anrcworks.

and accountabilitv mcchanisms.

25. The stakeholdcr was of thc view that Kcnya's proposcd tive-ycar rcstriction is
therefore a novel and morc restrictive rntervention that must bc care tully.justiticd
undcr Articlc 24 ol'thc Constil.ution t() ct'lsul'c that it is proportionatc. ncccssary.

and thc lcast rcstrictir,c nrcalrs ol- achicving thc intcndcd ohjcctivc.

26. CAF recommended that the proposed anrendments to Clause 2 (Article 99) and

Clause 3 (Article 193) be passed without amendmcnt. on the grounds that Clausc

2 protccts thc Scnatc's rolc in ovcrsccing county lunds and cnsurcs that auclit

reports lor a governor's llnal ycars arc re'" iewed impartially. and that (llausc -.1 is

essential to prevent a rcvolving door sccnario u'hcrc cxccutivcs oversec tlrcir own

past financial dccisions as MCAs.

2.2.3.Electoral Law and Governance lnstitute for Africa (ELGIA)

21 . ELGIA submitted a rner.norandunr presenting two thcnlatic conceflrs regarding thc

Bill. On thc lrrst thcrnc ol'political rights and linritation ot'firnilanrental rights arrd

tieedonrs. El-Cln subrnittcri that thc llill lirnits thc political rights guarantccd

under Article 3ti of the Constitution, which inch.rdes the right to vic or be a

candidate for any public office. and that Article 38(3)(c) provides that every adult

citizen has the right, without unreasonable restrictions, to be a candidate {br public

office oroffice within a political party and. if clcctcd, to hold olficc.

28. ELGIA furthcr subrrritted that Articlc 2,1 of the Constitution sets out tlic
circumstances under which rights and firndanrcntal tiecdorns rnay be lirnitccl. ancl

7



that the Constitution additionally provides that a provision Iimiting a right or

lunclan.rental ti'ecdom shall not derogate tio n.r its corc or esscntial content. It noted

that Articlc 24 was borrowed hcavily froln the Canadian Suprcrne Court Ruling in

R t,. David Oakes (l9lJ6) / S.C.R. /03, generally referred to as the "Oakes Test",

which requires that a linritation must be justitiable in an open and democratic

society and satisty a proportionality test.

29. Thc stakeholdcr subnrittcd that thcrc arc othcr lcss rcstrictivc mcans within thc

e lectoral law and integrity fiarnework tr: achieve the stated purposes of the Bill,
namely enhancing accountability and dealing with conf1icts of interest of an

clcctcd leader. ancl that it is a settlecl principle'that the purposc ot'a limitation lails

tlrc tcst ol-proportionality il therc is thc prcscncc ol othcr mcans to achicvc thc

same ends without the linritations.

30. On thc sccond thcmc ol comparativc analysis and intemational law, ELGIA

submitted that limitatiorls on political rights in a constitutional text must be

consistent with international obligations. including the Intemational Covenant on

Civil and Political Rights (ICCPR). whose Article 25 on political participation

states that there should be no unreasonable restrictions.

3 l. ELGIA noted that rnost jurisdictions. including the United States, Canada, and

Britain. have no specitic laws restricting a person fiorn running fbr other offices

afie r reaching le rnr lirnits in a curlent position. citing the example of Mark Robert

Wurner, thc currcnt Scnator tbr Virginia, who scrvr.-d as thc 69tr' Govcmor of
Virginia lionr 2002 to 2006 and thereafter ran lbr the Senate in 2008. ELGIA atso

noted that the South Atiican Constitution, under Article 36(2), provides a highly

sophisticated human rights architecture which provides that no law may limit any

right entrenched in the Bill of Rights.

2.2.4. Ethics and Anti-Corruption Commission (EACC)

32. The EAC'C subrnittccl that the proposed amendment to Article 99(2) of the

Constitution prevents conflict ofinterest since the Senate exercises oversight over

County Governments and allows lbr the completion of audit and accountability

proccsses. while also prornoting courpliance s,ith Chapter Six of the Constitution

on l catlelslrip and Integlity.

3i. With respect to the proposed amendment to Article 193(2). the Commission

subrnitted that. since County Assemblies oversee County Executives, the

8
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amendment prevents interference with ovcrsight proccsscs and avoids irrstrtutional

conflict between former executive roles and legislative oversight.

34. The EA('('furthcr subrnittcd that thc proposcd arnendrlcnts to Sccttons l4( 2)and

25(2) ot'the Fllcctions Act align statutory provisions lvitlr the constitutional

amendment to ensule consistency in electoral law and turthcr enfbrcc intcgrity

safeguards in clections. and that thcsc aurcndnrcnts enable voters to nrakc

inlorrncd dccisions bascd on vcrified accountability outcorxcs, thcreby cnhancing

transparency and trust in electoral systelns and reinforcing public trust irl

govemance, clectoral systerns, and ovcrsight fl'anreworks" so zts to prorlrote

responsiblc lcadclslrip in ptrtrlic scrvicc.

2.2.5.Independent Elcctoral and Boundaries Comrnission (ltlBC)

35. The IEBC notcd that thc Bill dircctly alfccts its mandatc as it proposcs to rcvicrv

the qualifications and disqualifications ol candidates lor clectiorr.

J(r. The ('ornrnission suhrnitted that -

a) the proposed anrcndrnents contrast rvith Articlcs 2ul ancl .-1li ol' tlrc

Constitution. ln its vicw, any lirnitation oI political lights must satisly thc

threshold set out under Article 24. The Clommission lurther subnritted lhat

Article 38(3)(c) guarantees every adult citizen the right. without

unreasonable restriction. to be a candidate tbr public offrcc or ofllcc rvithin

a political partv and. if clcctcd. to hold oltrcc:
b) u,hilc thc Brll sccks to cnlrarrcc accourrtahilitv antl addrcss cortllicts o[-

intcrcst. thesc objectivcs should bc aclricvcd througlr tlrc cxrstrng cthrcs,

integrity and electoraI legal frantework. rather than by irnposing a blanket

restriction on political rights which is contrary to the constitutional ethos and

principlcs;

c) whcrc a rnattcr bcforc a relcvant asscmbly rclatcs to thc tenurc olan allcctcd

person in a previous office. the affccted pcrson should rccuse hintscll' or

herself tiorn presiding ovcr or participating rn thc proccedings;

d) instead of lirniting the rights provided lbr undcr Article 3li(3Xc) ol'thc
Constitution, consideration should be made to expand the existing legislativc

fiameworks inherent in the Elections Act. the F.lection Of fenccs Act. thc

Leadership and lntegrity Act, and the llthrcs and Anti-Corluption
Conrrrrission Act to bar convictcd ol-ficc holdcrs liom luturc clcctiorts as

anticipatcd undcr ('haptcr Six reacl togcthcr with Articlc a9(2Xh) ()t'thc

C'onstrtution.
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e) the Senate ought to bc guided by the tests in l? V. Duvid Oukes (1986) I
S.C'./t./0-r, which provides two tests; the Oakes test and the proportionality

tcst; which togcther rcquire that the nrcans choscn to limit a right must be

reasonable and demonstrably justified, and that those means must be

proportional to the burden placed on the rights ofa person;

t) the European Convention on Human Rights (ECHR) requires that in all its
general limitation clauses. that the measures must be necessary in a

dcnrocratic socicty, and that Article l2 ol'thc Intcrnational Covenant on Civil
and Political Rights (ICCPR) on freedom of movement emphasises that

limitations rnust be consistent with the other rights recognised in the

Covenant;

g) thc Alrican Corr,nrission on Human and Peoplcs' Rights provides, under

Articlc 27(2) ot'the Atiican ('harter. that thc rights and ticedoms of each

individual shall be cxcrciscd i.r'ith due' regard to thc rights ot' others,

collective sccurity. nrorality and common intcrcst,

h) the principles of proportionality, necessity. appropriateness. and the

requirement that any limitation adopt the least restrictive means form the

core criteria fbr assessing the permissible scope of limitations on rights. as

expressly provided uncler Article 24 ol'the Constitution;

i) thcsc critcria arc llrthcr rcllcctccl in thc Siracusa Principlcs on thc limitation

and derogation provisions carried in the ICCPR, which underscore that any

limitations irnposed must not negate the essence of the rights concerned,

must not encroach upon minimum core obligations, and must at all times

adhcrc to the principle' of proportionality; and

j ) all Acts ol Parlianrent ought to confonrr to applicable international standards

al both the draliing and enactrnent stages, and that such conformity will
obviatc violations ol'thc applictrble linritations conterlrplatecl under Article
24 ot'thc Constitution.

37. Thc Cornrnission further submittcd that, should thc Bill be enacted into law, it
would be obligated to initiate consequential amendments to the electoral statutory

instruments and other relevant guidelines within the electoral operational

fiarnervork.

38. lEllC' theretbre proposed trvo specific alternatives: trrst. that tbrmer govemors

who tlnd themselves in oversight bodies on matters touching their tenure should

bc rcquircd lo recusc thcmsclvcs from thosc procecdings; and second. that instead

ol a constitutional restriction, the Elections Act, Election Of-fences Act,

Leadership and Integrity Act. and EACC Act should be expanded to bar convicted

olllccholdels tiom tirture elections under Chapter Six read with Article 99(2)(h)
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2.2.6. Kenya Law Reform Commission (KLRC)

39. The Kenya Law Rclornt Cotnrrission (KLRC) subrlirtcd that thc ltroposcd

anrendments arc not sound and that thc llill is a rr cak proposal trndcl KcnYa's

current constitutional tiarnework, becausc it inrposes a blanket d isqualilicatiort

beyond what the Constitution already provides, without suf ficient.iustillcation.

40. The KLRC submitted that the proposed amendntcnts to Articles 99(2) and I 93(2 )

of the Constitution and to Scctions 24(2) and 25(2) of the Elections Act cotrld

potentially conflict with thc people's right to choose their lcaders and could violatc

Articlcs l(2) and 38 of thc Constitution. l'hc Commission ftrrthcr suhtrrittccl that

the Constitution already gives voters the right to clect anyonc who meets clear and

objective qualifications such as age, education, ancl citizcnship, and that addrng a

time-based ban on a spccific formcr officc without cvidcncc of inhcrcnt ultfitttcss

is overbroad.

4l , The stakeholder further subnrittcd that thc proposal unjustly tleats all tbrnrcr

govemors equally regardlcss ol' pcl'lbrmancc, thcrcby pcnalising cotnpctcnt ancl

ethical lcadcrs alongsidc thosc rvho nray havc pcrlormcd poorly, and that thc

requirernerrt may ollend the principle ol presunrptron ol'tnnocencc as il rcstricts

political rights based on unproven or pending accountability proccsses.

42. Thc KLRC u,as olthc opinion that thc proposal prcsupposcs that accotrntability

processes can only be undertaken alter a person leavcs olfice atrd ttlust bc

completed within tlve years. rvhich is not ncccssarily thc casc, sincc accounlabilrty

mechanisms can be initiated and concluded while governors are still in oftlce, and

since election to another office does not shield an individual fiom administrative

or legal accountability as conflict ol intcrcst laws and oversight mcchanisms

remain applicablc.

43. The KLRC also notcd Ihat thcre is no conrparativc prccedcnt for such a rcstt'iction,

as.jurisdictions such as South Ati'ica and thc Unitecl Statcs permit liltrncr pretttict s

or govemors to contest lor elective positions rvithout a mandalonr' cooling-of1'

period, and that cooling-otf periods arc typically applicd to appointed public

officials transitioning into elective politics to prevent abuse of incutnbency, 
"vhich

is distinguishablc from thc rcstriction proposcd in thc Bill.

)
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2.2.7. Kenya National Commission on Human Rights (KNCHR)

44. Thc KNCHR submitted that while Article 38 of thc Constitution entitles every

citizen to rnake political choices, including the right of every adult citizen to vote

and to vie for public otflce, this right can be restricted on legal, reasonable. and

lustitiable glounds.

45. Thc Comrnission opincd that lirniting thc riglrt of fbnncr Govcmors from vying

lbr Senate or County Assembly positions within the flrst tlve years after the end

of their terms is reasonable and justifiable within the ambit of Article 24 of the

Constitution. because Senators and Members of County Assemblies directly

ovcrscc Covcrnors, and it is possiblc for such pcrsons rvho wcrc Govcmors to

dircctly or indirectly intluence the exarnination of audit reports subnritted by the

Auditor-Gencral ol the conduct ol investigations into adnrinistration and tlnancial

nrismanagcmcnt during thcir immcdiate tcnure.

46. The stakeholder submitted that barring former Governors fiom vying for oversight

positions within the first tlve years atler the end of their tenure would-
a) prcvent actual conllict ol-interest in line with Chapter Six olthe Constitution,

thc Lcaclcrship and Integrity Act, and thc Public Ofllccr Ethics Act:

tr) prourote dernocratic artd accor.urtable exercise ol' power and ensure that

inquiries into the rcports or conduct during their tcnure would commence

and proceed without undue intert'erence;

c) cnhancc thc scparation of, powcrs and chccks and balances which are

fundamental principles under Articles 174 and 175 of the Constitution;

d) proutote the national values and principles of the Constitution under Article
l0: and

c) promotc the values and principles of public service under Anicle 232 and

the Public Scrvice'(Valucs and Principlcs) Act.20 15.

4'7 . The KNCIIR noted that similar restrictions have already been imposed elsewhere

in Kenya's constitutional and legal framework. citing Article 88(2) of the

('onstitution rvhich disqualities a pcrson tiom appointmL'nt as a member of the

lndepcndcnt Elcctoral and Boundaries Cornmission (IEBC) il-the person has, at

any tirne within the preccding tive ycars, hcld ofllce or stood tbr election as a

membel ol'Parliament or ol- a county assenrbly. ol as a nre nrber ot'the governing

body of'a political party, and subrnittcd that the proposcd restriction lor fonner

Governors would therelbre not be anything new to Kenya's constitutional

frarnework.
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4tt. The KNCHR horvcvcr cxpresscd opposition to cxtending this linritatiorr to

positions lor Mernbcrs of thc Natiorral Assembly. on thc ground that thcy play' a

minirnal rolc in ovcrsccing county chie I cxecutivcs.

2.2.8. Mau Mau Children Post Colonial Elites

49, The Mau Mau Children Post Colonial Elites, suhmitted a memoratrdutn in strorrg

support ol thc Bill. submitting that it addrcsscs a long-standing structural gap that

undennines two fundamental pillars of devolution. nantely accountabiliiy- and

separation of powers. and urging the Conrmittee to recornmend its passagc rvithout

dilution.

50. The organisation advanccd tlrc tbllowing grounds in sttpport

a) Accountuhilit.t'und Ot'at'sigll: Articlc t)(r nrarrdatcs thc Scrratc to ()\'crscc

county govcnlrncltts. and allou'ing a govcmor to lnovc dircctly into thc

Senate creates a clear conflict of interest as they rnay be required to rcview

decisions made cluring their own tenurc. u'hile the proposed cooling-ol1

pcriod restores ob.icctivity and strcngthcns publrc contldencc in Scttatc

oversight;

b) Pt'evenlion ol Abuse ol O//it'e: withotrt suclr a rcstriction, a sitting go!'crnor

may be ternptcd to usc public resources or inllttence to advance lulure

legislative ambitions, and the five-ycar gap acts as a safeguard against strch

practices and prornotes ethical leadership in line with Chapter Six of the

Constitution;
c) Promotion oI Leoder.ship Renev'al und In<'ltt.sit,it.t: devolution was intcnded

to expand opportunrties fbr lcadership across tl.tc country, and inrrncdiate

transitions by govenrors into other clective posrtions Iimit space fbr ncu'

Ieaders and entrench a small political class; and

d) Rcinfbrcement ol the Princ'iplc of Seporatiott of Pon'ers'. thc Uill crcatcs a

clcar distinction bctwccn cxccutivc rolcs at thc county lcvcl and [e-gislatir c

oversight functions at the national and counly levels and aligns with

comparative dernocratic practices where cooling-off periods are uscd to

prevent conf'licts of interest and protect institutional integrity.

5l . The stakeholder further submitted that the Uill does not bar fonncr govcrnot's ft'ortt

political participation cntirely. noting that it only' limits inrrrrecliate tlansitiott into

positions that dircctly ovcrscc coullty govcrtllllcnts.
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2.2.9. The Office of the Attorney-General (AG)

52. ln irs considered opinion, the OUice ol the Attorney-General submitted that the

Bill does not requirc approval at a refcrcndum as it docs not deal with any of the

matters specified in Arricle 255( I ) of the Constitution. Furthermore. in view of the

fact that the Bill was introduced in the Senate. it falls within the ambit of Article

256 as an amendment by Parliamentary initiative.

5i. The Offlce of the Attorney-General flrther submitted that the proposed

amendments to the Elections Act are consistent with the requirement set out in
Article 256(2) in that they only address consequential amendments to legislation

arising oul olthc proposcd anrcndtncnts to Articlcs 99 and 193.

54. Thc AG submittcd that thc proposcd rcstriction on thc cligibility ol'fbrmcr county

governors to be elected as nrcmbers ol- the Scnate or county assemblies is

consistent with the provisions of Article 24 on the limitation of rights and

tundamental tieedoms, as the restriction is proposed to be limited by law, and it is
reasonable and justillable, and takes into account the need to ensure that the

cnjoyrncnt ol rights and fundamcntal lrccdorns by any individual does not

prujudice the rights and fundamental tieedonrs olothers.

55. l he stakcholder further noted that the question o1'the eligibility ola person to be

elected as a rncmber of Parlian.rent is set out in Article 99 of the Constitution and

the provisions are mirrored in clauses (2) and (3) of Article 193.

56. The AG turther subrnittcd that thc issue of accountability of county govcrnors.

rne rnbcls ot'countv exeuutivc cornrrrittccs arrd rne rntrcrs ol countv assemblies is

rnu lti-dirnensiona l in nature involving other State organs including the Auditor-
(icncral, Controllcr of Budgct, National Police Scrvicc, Ethics and Anti-
Corruption Commission and Director of Public Prosecutions, which are

independent of the Senate and county assemblies.

57 In light ot' thc tbrcgoing. thc Offrcc ol thc Attomcy-Gc'ncral exprcsscd thc

considercd vieu'that thc issucs intcndcd to be addressed by the tsill are sufficiently

acldrcssed by Article 99(2) and (3)and Article 193(2) and (3) of the Constihrtion.

5tt. On the basis of the above, the Oftlce of' the Attorney-General was of the

considcrcd vicw that thc Bill^ in its current fbrm, is not ncccssary as the cxisting

constitutional and statutory liarnework adequately addresses the concerns sought

to hc- addrcsscd bv thc Bill.
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2.2.1 0.The Office of the Registrar of Political Parties (ORPP)

59. The ORPP lauded the Bill as a path towards pronroting accountability ol'elected

represcntatives and cnhancing thc capacity of thc Scnatc and county asscrnblics to

undertake their oversight roles. Whilc supporting the Bill rn principle. the ORPP

called upon tlre Comnrittcc to considcr thc lollorving issucs-

a) In the abscncc o1'a cornrnence nrent clausc. thc law shall corne into lbrcc in

line with Article ll6 of the Constitution. which has inrplications tbr thc

qualifications of persons curlently holding positions in the Scnatc and thc

County Assembly. Thc ORPP proposed that thcre is nced fbr a tlartsitiorr

and/or a savings clausc to address this conccrn.

b) In tenns of Article 180(2) of the Constitution. a person is eligible to be

elected as a governor il they arc eligibte to lrc elected as a Mcnrbcr of a

Counry Asserrbly. The qualifications for an MC'A arc stiptrlated trnder

Article 193 ol the Constitution. The proposcd anrendrncnt to Articlc 193

thcrcforc introduccs an incongrucncc bct,uvccn Articlcs 180 and lt).1 of tlrc
Constitution. an issue that the ORPP submitted rnay be resolved through

recrafting of the relevant provisions.

c) The ORPP submitted that it is imperative to consider whethcr thcre nray lrc

less restrictive nlcans to achicve thc purpose of'thc Bill as rcqutrcd under

Articlc 24( I )(c) ol thc Constitutron.

60. The ORPP accordingly invited thc Cornrnittce to considcr the issucs raiscd so as

to fend offor prepare for potential titigation on the proposals.

61. ORPP proposed that the Bill be recrafted to include a transition and/or savings

clausc to addrcss thc inrnrcdiatc corlln.rcnccmcnt implications undcr Articlc I l6 ol
the Constitution. and that the incongnrcncc betwccn Articlcs 180 and l9-l of'thc
Constitution introduced by the proposed amendment to Article 193 bc rcsolvcd

through appropriate recrafting.

62. The ORPP further invited the Committec to consider whethcr less rcstrictivc

means to achievc thc purposc of thc Bill, as rcquircd under Articlc 24( l)(c) of thc

Constitution. rr.ray hc avarlable. including through urechanisurs for dcclaration of
conf'lict ol' intclcst.

2.2.11. Outreach for Action Kenya

63 . Outreach for Action Kenya grounded its opposition in five distinct and mutually

reinforcing grounds. each of which it submitted is independently sufficient to
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warrant the Committee's recommendation against passage of the Bill. The

grounds are that-

a) Thc Bill rcsts on a scrics of unsubstantiated assumptions that cannot

rvithstand constitutional scrutiny. The organisation submitted that the Bill
otl'ers rro docunrented cvidence of a tbrnrcr govcrnor having strccessfully

obstructed an accountability process upon becoming a senator or MCA, that

it applies unilbrmly to all lbnner governors regardless ol their individual

accountability rccord. that thc five-ycar pcriod is an arbitrary legislativc

choice unsupported by empirical data on audit durations. and that no analysis

is presented denronstrating the inadequacy of existing statutory mechanisms.

b) The Bill irnposes a blanket restriction on the lundamental right to political

participation guarantced undcr Articlc 3tt(3) olthc Constitution in a manner

that is disproportionate and arbitrary, and that fails the limitation test under

Article 24. Outreach fbr Action Kenya highlighted in particular the

gcographic overbrcadth of thc Bill, which bars a former govemor from

contesting an MCA seat in any ward in Kenya, including those in counties

cntirely difterent tiom the one they govemed. and its tailure to distinguish

between governors rvith clean records and those rvith unresolved

accountabi lity matters.

c) Thc Bill otltnds thc constitutional guarantccs on prcsumption of innocencc

and fhir hearing under Articles 25 and 50 ol' the Constitution. The

organisation argued that the Bill has the practical etl'ect of treating former

ofllce holders as though they have been tbund guilty of wrongdoing, without

any individual inquiry, cvidcncc, hearing, or determination against them.

d) The Bill establishes an arbitrary and constitutionally unsustainable precedent

by applying an accountability-based disqualification selectively to former

county governors while leaving equivalent classes of former public officers

entirely unrestricted" in violation of the equal protection guarantee under

Articlc 27 of thc Constitution. Outrcach lbr Action Kcnva submittcd that il
thc undcrlying principlc rvere constitutionally sound, it would by neccssity

apply with equal force to fbrmer Cabinet Secretaries, Principal Secretaries,

and other olficers subject to ongoing parliarnentary oversight. and that the

selectivc targcting ot' onc class of ottlcers is thercfbre arbitrary and

unprincipled.
e) The Bill is a substantive le-introduction of a proposal previously placed

belirre the Senate and withdrawn, narncly the Constitution of Kenya

(Amendment) (No. 2) Bill, Scnate Bills No. 52 of 2023, sponsored by

Non.rinated Senator Raphael Chimera. Outrcach for Action Kenya submitted

that the present tsill does not demonstrate thal the concerns which

necessitated the withdrawal of its predecessor have been identified,
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considered. or addressed. and that thc high threshold lbr arncrrding tlrc

suprenre law ot'Ke nya rcquire s more than thc rc-introduction ola ntateriall.r"

idcntical proposa l.

64. In lieu of the Bill, Outreach for Action Kenya advanced five proposals as more

constitutionally appropriate. proportionate. and practically effective responscs to

the identifled accountability concems-

i) arrcnding Scnatc and county asscmbly Standing Ordcrs to introducc

rnandatory and autornatic recusal of fornrer govenlors fronr all proceedings

concerning audit repofis and oversight matters liorn their tenure:

ii) amending the Leadership and Integrity Act and the Ethics and Anti-
Comrption Cornmission Act to introducc a mandatory, timc-bound intcgrity

clearance process tbr fbrmer governors bctbre norrination tbr any clectivc
position;

iii) amcnding thc Puhlic Audit Act to rcquirc thc Auditor-(icncral to cornpilc

and publish a consolidated audit status surnrnary lor cach fon.ue r gol cnror

within ninety days of leaving of fice:

iv) amending the Elections Act to require fonner governors to flle audit status

summaries, EACC clearance certificatcs, and statutory declarations at tlrc

point of nourinationi and

',') amending the Senate Standing Orders to prohibit lornrer goverrtors ll'om

serving on Senate comrnittees whose manclate includes scrutiny ol audit

reports for the county they previously govemed.

2.2.12. Sheria Watch

65. Sheria Watch expresscd agrecmcnt with thc spirit of the Bill. but subrnittcd that

the proposal raises substantial constitutional and dcnrocratic concerns that rcquire

careful consideration beforc cnactment.

66. On the limitation of political rights. Sheria Watch subnritted that the Bill
inadvertently limits political rights under Article 38 of the Constitution by

interfering with the guaranteed right of every citizen to rnake political choices. thc

right to contest for public office, arrd the right of voters to fi'cely elect lcadcrs ol'

their choice.

67. They submitted that whilc Article 24 of thc Constitution envisions the linritation

of rights, the tests of reasonableness, necessity. and proportionality nrust be

satisfied. and that the Bill has not sufficiently addressed these requirements.
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68. The organisation proposed that the Committee rationalise the five-year cooling

period and provide substantivejustifications ifthe Bill is to proceed and noted that

whilc accountabiliry is important. constitutional dcrnocracy rcquires caution

against excessive restrictions on electoral participation.

69. On thc constitutional arnendment threshold, Sheria Watch submitted that, given

that the Bill affects political rights guaranteed under the Billof Rights, ret-erendum

rcquircr.nents under Articlc 255 may bc invoked.

10. She'ria Watch pointed out that Kenya is presently operating within a constrained

llscal environmcnt und preparations lirr the upcoming genL'ral elections, and

clucstioncd whcthcr it is linurcially prutlcnt and rtccessarv to conduct a rcfLrcndum

at this juncturc.

71. Sheria Watch proposed that if the Bill is to proceed, the Committee should

rationalisc thc five-year cooling period and provide substantive constitutional
justilications demonstrating that the lin.ritation satisfies Article 24.

2.2.13. Transparenc]' International Kenya (TI-Kenya)

12. In its view, the proposed five-year cooling-off period is insufficient and

rnisaligned with the realities of Kenya's accountability environment. In particular,

Tl-Kcnya notcd that audit rcports and corruption-rclatcd court proceedings can

takc substantially longer than f rvc years to conclude, such that a governor with

ongoing investigations coultl re-cnter ollrcc bctbre thosc processcs are tinalised.

13. Tl-Kenya proposed that. if such a restriction is to be considered at all, it should be

extendcd to requirc clearance by the rclevant invcstigative and oversight bodies,

and by courts where proceedin-gs have been instituted against a former govemor,

rathcr than being tied to an arbitrary political tirneline. This would ensure full
compliance with Chapter 6 of the Constitution. the Leadership and Integrity Act

20 12. and the Public Audit Act Cap.4l2B.

74. TI-Kenya relied on the Fligh Court's observations in Tnr.sted Soc'iety o/'Human

Rights Alliunt'e & 3 others,u'Judic'ial Servic'e Commission & another [2016]
KEtIC 35lJl (KLR\. in which thc court held that the constitutional threshold for
leaclership requircs individuals to be beyond reproach. and that it is sulllcient fbr

thcrc to bc scrious and plausiblc unrcsolvcd qucstions about a pcrson's intcgrity.

Tl-Kenya submilted that any legislative attenlpt to regulate eligibility lor public
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office must therefore be firrnly grounded in an intcgrity-based lrattrcu'otk rathct

than a rigid tinre-hound disqualilication.

75. Tl-Kenya additionally proposed that the restriction should not be confined to the

elective positions outlined in the Bill but should also extend to apporntivc

positions such as Cabinet Secretaly. in compliance with Chaptcr (r of thc

Constitution ancl its rclatccl la'uvs.

2.3. Overview of the Submissions rcceived from lndividuals

2.3.1. Abdulmalik Magonga

76. Mr. Abdulmalik Magonga submitted a memorandum in opposition to thc Bill.

characterising it as tundamortally unconstitutional, a politically nrotivatcd tlcvicc

aimed at creating electoral monopolies, and an egrcgious assault on detnocratic

principlcs.

77. Mr. Magonga submittcd that the Bill repeats a historical pattenr in Kcrtya where

constitutional anrendnrents are weaponised to ncutralise political rivals. llc notcd

that similar proposals bctwecn 201 5 and 20 I tl to bar govcrnors lionr ascending to

the Senate or National Assembly were rejectcd by the public as politically

motivatcd.

78. He further subrnitted that the 2022 General Election. in which a nunrbel ot'fbnncr
second-term governors successfully transitioned to thc Senate, represcnted the

democratic will of the peoplc, and that the Bill seeks to retroactivcly changc the

rules of the political garne to prevent this carcer path.

79. Mr. Magonga subnritted that no urature dcnrocracy. whcthcr prcsidential (USA).

parliamentary (UK. Canada). Westnr inster-l'cderal (trrdia. Australia). or

cooperative f'ederal (Cermany). imposes a blanket post-service ban on executivc

heads sccking lcgislativc officc.

80. He noted examples from the United States Senate, the Gernran Bundesrat,

Canadian provincial politics, the Indian Parliament. and South Af icarr

colrstitutiorlal .jurisprudcncc. all ol' n'hich pcrrnrt or alflnrativcly valuc thc

transition ol'tbrnrer exccutivc lcadcrs into lcgislativc rolcs.

8l . He relied on the South Atiican Clonstitutional Court's decision in M| l'orc Coutrt.s

NPC v Speaker o.f the National Assembly (2015), which held that restrictions on

the right to be elected must be proportional. rationally connected to a legitimate
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ainr. and the least restrictive nreans available. and subrnitted that the Kenyan Bill
l'a ils all thrce prongs.

82. On philosophical grounds. Mr. Magonga subn.ritlcd that thc Bill t'ails cvcry major

theory of justice. Applying John Rawls'veil of ignorance, he submitted that no

rational legislator would agree to a rule disqualifying an entire class of persons

tiom political participation based solely on past service, without knowing whether

they rnight themselves one day occupy that oftlce.

81. He further submitted that the Bill ofl'ends Aristotle's conception of active

citizenship, fails the utilitarian test by producing a net loss ofsocietal happiness,

violatcs John Stuart Mill's harm principle by rcstricting liberty on the basis of
potcntial rathcr than actual harm, is inconsistcnt with Hannah Arendt's concept of
the right to have rights, and offends the African philosophy of Ubuntu by branding

an entire class of elected leaders as unworthv of further service.

u.l. Mr. Magonga submitted that the Bill violates the right to be elected under Article
38, creates an irrebuttable plesumption of unsuitability lbr oftice contrary to the

holding h Stunle.v Munga Githungtri v R (1985), and suppresses political

conrpetition in breach ol'Articles 36 lFreedom ol'Association) and 33 (Freedom

of Exprcssion).

tt5. lle tirrther subnritted that the accountability rationale advanced lor the Bill is

legally bankrupt, as it reverses the presumption of innocence under Article
50(2)(a). violates the rule against bias given that the Bill's dratlers are primarily

currcnl scnators who stand to beneflt by removing potential rivals, and denies the

ri_qht to be heard since no fbrmer governor was consulted betbre the introduction

of thc Bill.

86. Ile additionally submittc'd that lbnrrer govenrors have a legitirnate expectation,

rooted in thc' Constitution as it stood when they offered themselves for election.

that thcv rvoulcl retain the right to seck any political otllce fbr which they are

qualificd, and that changing these rules mid-carcer amounts to a retrr.rspective

penal provision prohibited undel Article 50(2)(o).

It7. On each specitic clause, Mr. Magonga strongly opposed the proposed

amcndrncnts to Articlcs 99(2) and 193(2) of thc Constitution and recommcnded

their deletion, submitting that the Elections Act arnendments in Clauses 4 and 5

are additionally ultru lircs the Constitution since. under Article 256(3),

amendrnents to constitutional d isqualifications must be effected through

constitutional amendment and not through ordinary statute, and that the Elections
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Act cannot expand constitutional disqualifications beyond thosc cxpressly

enurnerated.

2.3.2. Abubakar Hassan

88. Mr. Abubakar wholeheartedly endorsed the Bill and urged thc Senate to cxpeditc

its passage as it comes at a critical juncture as Kenya prepares lor the 2027 General

Elections and subscqucnt elcctoral cyclcs.

89. Mr. Abubakar pointcd out that coulrty governors exercise substantial cxecutivc

authority over public resoufces antl dcvolvcd firnctions which includc cclucatiotr

infrastructure. digital learning initiatives and other basic education pl'ogrammes

and acknowledged the role played by the Senate and County Assentblies in

providing ovcrsight on thcsc county financcs. budgcts and thc implcnrcntation ol
Auditor-General reports.

90. Mr. Hassan s,as ol' tlre r.'icrv that pcrrlitting a lirrrncr Covcrrtol to assunrc a

position in thcsc ovcrsight bodics irnnrcdiatcly upon lcaving ol'ficc particularly

ahead of the 2027 General Elections would create a clear conflict ot'intcrcst.
potentially compromising ongorng accountability processes. audits. and

investigations.

91. He lurther submitted that thc five-year break peliod would-

a) afford sulficicnt tirne lor indepcndcnt ovcrsight institutions to firralise audits,

inquiries. and any necessary legal proceedings before the ncxt clectoral

cycle:

b) safeguard the integrity of the oversight function and prevent unduc influence

in the 2027 elections and future polls;

c) cnablc citizcns to trrakc lully inlormcd clcctoral choiccs oncc all

accountability nratters have becn conclusively addrcssed: and

d) reinfbrce the separation between cxectttive authority and lcgislativc

oversight. thereby enhancing transparency ancl good governancc ttttdct'

devolut ion.

92. Drawing fronr his professional experience in implementing the Digital Literacy

Programme, Mr. Abubakar observed that lapses in county-level accountability can

hindcr timcly procurcment, dclay pro.jcct inrplcnrcntation. and ultinratcly allcct

the quality oleducation delivcred to Kenyan learners. I Ie statcd that thc proposcd

amcndment would signilicantly contribute to protccting public resources and

ensuring that national programmes are executed with the highest standards of
integrity.
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2.3.3. Andrerv Maina Mwangi

93. Mr. Andrew Maina Mwangi submitted that he u'as in support of the Bill,
particularly in rcspcct of thc proposed arlcndment sccking to bar formcr county

govemors from contesting lor positions as Seuators or Members ol the County

Assernbly within the first five years after leaving office.

94. Mr. Maina submittcd that this provision promotes accountability. rcduces undue

political influence. and allows for fair competition by creating space for new

leadcrship.

95. He further submitted that the arnendment strengthens ethical standards in

leadership and aligns with the broader goals of integrity and good governance as

cnvisioncd in thc Constitution, and urgcd the Scnate to adopt thc amcndment in

the interest of enhancing democratic practices and institutional integrity in Kenya.

2.3.4. Anthonl' Ndung'u

96. Mr. Anthony Ndung'u acknowlcdged thc intcnt of thc Billto promote fairness and

integrity in leadership by restricting recently serving county govemors from

irnrnediately transitioning into other elective roles, and proposed the tbllowing
enhancernents to strengthen its eft'ectiveness and better serve the public interest-
a) expansion of restricted positions: he recommended that the restriction be

cxpandcd to includc thc position ol Mcrnbcr ol thc National Asscmbly. as

allowing fomrer govenlors to contest fbr National Assenrbly seats

imrnediately atter scrving undennines thr"' spirit of' the amendment by

perrnitting direct continuation of political dominance and intluence at the

national level; and

b ) cxtension of thc rcstriction period: hc rccomrncnded that the restriction
period be extended to ten consecutive years on the ground that a longer

cooling-otf periocl would encourage leadership renewaland diversity. reduce

thc entrcnchment o1' political power by individuals. promote equal

opportunity lbr emerging leaders, and strengthen democratic competition

and accountability.

2.3.5. Belindah Makani

97. Ms. Bclindah Makani submittcd that she acccpts thc proposcd constitutional

anrendrnent and expressed her support lor the Bill.
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2.3.6. Boniface Kontire Ole Keis

98. Mr. Ole Keis subrnitted that the proposed anrendment selectively targets lontter

governors whilc excluding other holdcrs ol public officc such as Mcnrbcrs of

Parliament, Senators, and the President, and that this diflerential treatment lacks a

clear and justifiable basis and risks amounting to unconstitutional discrinrination

contrary to Article 27 o1'the Constitution. which guarantees equality belore the

law and equal protection of thc law.

99. He further subrnitted that the blankct five-year restriction clocs not ntcet thc

constitutional test ol being reasonable, justitiablc, and propoltionatc irt lllt opcn

and dcmocratic socicty as rcquired by Articlc -llt olthc Constitution rcad togcthcr

with Articlc 24. and that thc rcstriction is cxccssivc.

100. He raised concern that the proposed amendment nray undernrine fi'ee and lair

political competition by pre-emptively excluding a specific class of leadcrs. which

shifts the powcr of choicc away tionr thc elcctoratc and introduccs lcgislalivc

barriers that nray be perceived as politically nrotivated.

l0l. Mr
a)

b)

c)

Keis therefbre reconrmended that-

the proposed blanket restriction should be rcjected:

enlorcement of Chapter Six mechanisms should be strengthened;

refonns in anti-co rrupt ion. public proseculion. and electoral laws should bc

prioritiscd to-

i) ensure that only individuals ol integrity arc eligible fbr olllcc;
ii) enhance legislation that empowers anti-corluption agencies to

investigate and act decisively;

iii) strengthcn thc Officc of thc Dircctor of Public Prosccutions to cnsurc

timely prosecution of corruption-related cases: and

iv) bar individuals tbund culpable ol corrttptiott. abusc of otficc. or gross

non-perfbrmance fi'ont contesting elective positions;

any post-tenurc restrictions, if dccmcd ncccssary, should bc unilormly

applied across all clcctivc officcs; and

the sovereign right of citizens to determine leadership through the ballot

should be preserved.

d)

e)

2.3.7. Bryan Kituyi

102. Mr. Kituyi submitted in support of the Bill but proposed that the tive-ycar cooling-

off period be strengthened to a perrnanent bar. He further proposed spccific

amendments to Articles 99(2) and 193(2) of the Constitution to retnove the



tcmporal limitation and instcad create an absolute disqualification for former

countv sovcrnors tionr sceking clcction to the Scnate or a County Assembly.

103. Mr. Kituyi advanced the followinglustifications for a permanent bar-
a) the oversight role of the Senate and County Assemblies over former

govemors is perpetual, as a govemor's int'luence over county records,

personnel, and political structures does not expire; former govemors should

thcrcforc ncver sit in bodics rcsponsiblc for auditing their administration;

b) a flvc-vear lirnit nrerely dclays potential interl-erence; a permanent bar is

neccssary to cnsure that the legislativc arm remains cornpletely independent

fiorn past executive influence at the county level; and

c) to truly safeguard public participation and the integrity of devolution,

legislative bodies must be insulated from those they are meant to hold

accountable.

2.l.ti. Charles Olungur Alari

104. Mr. Charles Alari submitted his support tbr the Bill, on the fbllowing grounds-

a) to protecl devolution;
b) to cnd the culturc of corruption among serving govemors; and

c) to give opportunity and an equal playing lleld to those who will be contesting

as Scnators and MCAs against govemors seeking continuity of
rcprcsentation when they have clearly flriled in their nrandate as govemors.

2.3.9. Daniel Kague Ngigi

105. Mr. Daniel was of the view that the proposed five-year cooling-off period is a

nccessary and proportionatc rcfbrrn. as governors who leave otflce should not be

ablc to irnmcdiatcly join the vcry lcgislativc bodics that are tasked with

scrutinising thcir past dccisions and audit rcports, lvhich crcatcs an obvious

contlict ol interest that undermines accountabilrty.

106. He further subrnitted that the Bill is not about punishing tbrmer govemors but is

about protecting the integrity of oversight institutions and ensuring that

accountability processes conclude without intert'erence.

2.3.10. Daniel \4 aithaka

107. Mr. Daniel Waithaka submitted that he fully supports the Bill
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2.3.1l. Eddie Owino George

l0tl. Mr. Eddic subrlittcd that thc Bill as clra llctl crcatcs a disproporliottatc rcslrictiott

on political rights in that. while it bars fonrrer govenlors firrn cotrtestittg Senatc

seats and county asscrnbly seats fbr fivc years, it doe s not bar therrt fi'om contcstrrrg

for President, Member of the National Assembly. or Wornan Representativc, thus

creating an irrational classification which appears arbitrary and risks violating the

right to equal protection undcr Articlc 27 of thc Constitution.

109. He pointed out that thc Uill overlaps with existing disqualitication provlslons ln

the Elections Act. which ah'eady provides tbr disqualifications tlorving liorn

Chapter Six ofthc Constitution and added that a blankct fivc-ycar ban applicablc

to all former govemors, including those who served with integrity and left otflce

honourably, amounts to collective punishnrent and may bc challenged as

unconstitutional.

I 10. Mr. Owino was ol' thc vicu' tlrat llvc ycals is an cxccssivc coolrng-ol1' pcriod

within a five-year electoral cyclc. and that a tirlrncr Bovcrnor u'ho has servcd two

terms of ten years would be aged significantly by the tilnc they could contest a

Scnate or county assembly scat and may discouragc talcntcd lcadcrs from sccking

the govemorship or drive theln prelnaturely to seek higher offices.

I I l. He raised concern that thc Ilill crcates a negativc incentivc in that. if a governor

cannot contcst lor thc Scnatc or a courlty asscmbly, thcy n.ray instead dircctly

contest for a seat in the National Assembly or lor the Presidency, which the Bill

does not restrict, thereby rendering the Bill ineffectiv'e for its stated purpose and

potentially creating greater political instability.

I 12. Mr. George nradc thc lirllowing proposals -a) thc Bill bc rc.jcctcd in its cun'cnt lornr duc to constitutiortal infirrtritics and

lack of rational justification;

b) the disqualification should be linked only to govcrnors who were inrpcached

tbr gross violation of the Constitution or nrisconduct, or whosc county

govemments were dissolved for persistent financial misntanagernent under

Article 192 of the Constitution. such that a govemor who leti ofllce with a

clean record should not be barred frorn contesting:

c) the cooling-off pcriod should bc rcduccd to two ycars, which is sul-ficicnt to

separate imr.uediatc incunrbency advantage without unduly rcstrictrng

political choicc: and
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d) if the policy goal is genuine separation of county executive power from

legislative oversight, the Bill should be expanded to apply equally to
National Asscrnbly scats, lailing which it crcates a loopholc.

ll3. He further submitted that should the Senate wish to strengthen accountability, it

should instead:

a) Entbrce existing Chapter Six on leadership and Integrity and

b) Amcnd the clcctions Act to bar any persot'r impeachcd for gross violation of
the Cr:nstitution or nrisuse of offlce tiom holding any state office for a

detincd period.

2.3.12. Elijah OIe Lumpepe

ll4. Mr. Elijah Ole Lupempe submitted a written memorandum in strong support of
thc Bill and advanccd thc lollowing grounds in justification of the proposed

amcndnrent-
a) preventing c'onfiic't of interest'. a tbrmer govemor serving in oversight

institutions may intluence audit reviews of their own tenure. compromise

investigations, and undermine lbirness and objectivity;

b) strengthening over:sight ins{itution.t: immediate entry into oversight bodies

risks weakening their credibility. creating a perception of impunity, and

conrpromising the independence ot' constitutional watchdog bodies;

c) uplrulding Cluptet' Sir on l-eudet'ship untl ltrtegrit.'t''. public office is a trust.

not a shicld fiorn scrutiny, and accountability must bc complctcd befbre new

elective positions are sought; and

d) promoting ./itir and informed elec'tions'. the cooling-off period allows

completion of audits and infbrmed voter decision-making based on factual

accountabiIity records.

ll5. Mr. olc Lupcntpc subn'rittcd that whilc Article 38 guarantecs political rights,

Article 24 allows reasonable and justifiable lirnitations in the interest of public

accountabiliry. good govemance, and instirutional integrity, and that the Bill is

proporlionate, non-permanent, and justified in the public interest, and does not

rcnlove political rights but ensures responsible exercise ol'those rights.

2.-1.13. Erastus Kanrau

ll6. Mr. Erastus Kamau submitted that the Bill is constitutionally sound, governance-

necessary. and carefully targeted. and urged the Committee to recommend that the

Bill be passed.
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I17. Mr. Kamau submitted that the tive-year cooling-off period is constitutionally

permissible under Article 24 and is consistent with the identical restriction already

applicablc to IEBC tnernbcrs undcr Articles 99(2Xb) and 193(2Xb).

ll8. He argued that the restriction is necessary to protect the integrity of ongoing

accountability processes before the Senatc and county assemblies. which dircctly

oversee the executive conduct ol'counly governors. and that thc Elections Act

amendmcnts arc constitutionally rcquircd conscqucntial provisions csscntial to thc

operational enforcetnent of the constitutional rcstriction.

I 19. Mr. Kamau fudher subntittcd that the Bill addrcsses the systenlic and governance-

harnrful practicc o[ political olfice rccycling. rvhich undcntrincs institutional

independence and denrocratic rcnewal. and advanccs the binding corlstittltional

values under Article l0 and Chaptcr Six.

120. He was of the view that the conflict of interest created when forrner goverttors sit

in oversight bodies responsible for scrutinising their own executive conduct is

structural. peruasive. and irreconcilablc, and cannot be rcsolvecl through

individual recusal.

l2l. He pointed oul that the five-year cooling-off pcriod ntay be insuftjcicnt whcn

measured against the actual duration of accountability processes which can

realistically span ten to fit1een years from the end of a governot''s tenul'c.

122. lle proposed that the Senate consider extending the pcriod or rraking thc bar

conduct-based. opcrating lor as long as any fbrmal accountability procccding

arising fro|n a fonler Sovernor's tenure rcntains unresolvecl.

2.3.l4.Faustin N. Samwel

123. Mr.Faustinexpressedfull supportfortheBill whrlefurthcrurgingthcComnrittcc

to consider going beyond the proposed tive-year cooling-off period and

advocating instead for a constitutional tianrework that pennanently redn'ccts

former govemors toward retirement lrom elective public otficc. thereby

entrenching fresh democratic participation as a constitutional value.

124. Hc highlighted that Kcnya's political landscapc sincc thc prontulgation ol thc

Constitution of Kenya. 20 l0 has witnessed a pcrsistent pattern in u,hich a sntall.

well-connected political class has pcrpctually circulated through ;lositions ol
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elective ottlce. creating rvhat political scientisls tcrm 'elite capture' in which a
small group monopolises the state's rnost powet'lul positions.

125. He submitted that the underpinning of tem limits in the Constitution, which

applies to the President. governors. and Members of County Assembly, is identical

to the rationale for cooling-otT periods. which ensures democratic circulation and

creates space lbr new leadership to emergc.

t26. I le pointed out that it is constitutionally inconsistent to limit a govemor to two

terms to prevent stagnation and power entrenchment at county level while

allowing the same govemor to imrnediately transplant their political machinery to

the national Scnatc.

127. Hc Iurther subnritted that a fonner governor who transitions directly to the Senate

camics structural advantagcs that makc clcctoral competition grossly unequal,

including enomlous narne recognition. a pre-existing canrpaign infrastructure,

access to government networks and financial resources.

l2tt. Hc was olthe view that lbrmer-govemor-to-Senator transition creates a structural

conf'lict of intcrcst that compromiscs the Scnatc's constitutional mandatc and

noted that when a significant number of senators are former governors, the

Scnate's oversight tunction is permanently compromised.

129. Mr. t'austin madc rcl'crcncc to international comparativc analysis, that cooling-off
periods lbr lonner executive oltlcers seeking legislative seats are a recognised

I'eature of'dernocratic govenrance across numerous jurisdictions including the

United States, Francc. Germany. South Afiica, South Korea. Mexico. Brazil, the

Philippines. Rwanda. Chana and Botswana; and that Kenya's proposed restriction

is nrodcst by intemational standards.

130. I'le was of the vicw that rvith Kenya's population anrong the youngest in the world,

the Amendment Bill is a tbnn r.rf intergenerat ional justice that would give these

young citizens the chance to occupy political leadership.

l3l. He made the tbllowing recommendations to the Committee -a) that the cooling-olf period be enhanced tl'om flve years to ten years to

cncolrpass two tull clectoral cyclcs, in ordcr to more cffcctively dissipate

the structural advantages that tbrmer governors carryl

b) the Committee should consider expanding the Bill's scope to cover all

elective olflces and not just Senate and county assembly positions;
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c) the National Government should develop a robust retirement beneflts ancl

honorary recognition l}arnework fbr lornrcr governors who retire fionl

clcctivc politics with dignity. to crcatc a positivc inccntivc lor thc dignificcl

retirernent path:

d) the cooling-olT pror ision shoulcl be tirlly constittttionally entrcnchcd in a

manner that cannot bc anrcndcd by a sirtrple parliarne rltilln nra.iority; ancl

e) the IEBC should be directed to develop cotnprehensive imp lernerrtation

guidclincs for thc cooling-off provisions. including clcar dcfinitions olw'ltat

constitutes serving as a county govenror arrtl tlechanisrns lor vcrtflcation.

2.3.15. FidelWangai

132. Mr. Fidel Wangai submitted a me morandurn in support of thc Bill. on thc grounds

that-

a) cxpanding dctnocratic spacc and opporttrnity: a structurcd cooling-o ll pcriod

w'ould encouragc leadership retrewal and <lpen pathways ltrt'tlew voiccs:

b) prcseruation ol' tlrc dignity and statttrc ol thc Offlce of Covcmor: an

irnrrrcdiate transition tjrrnr such a high ollicc lo 1'rositions subicct to ovct'sieltt

tunctions. particulally at thc County Asscnrbly lcvcl. risks dirnirtishing tlrc

pcrceived staturc ol the gubcrnatorial olficc and blurring institutional

hierarchies, and lormer governors can continue to contributc nreaninglully

to public life through statesrranship. aclvisory rolc-s. nreutorship. or national

service without rc-entcring elcctivc olllce imnrediately: and

c) nritigation olconflicts ol'intcrcst in ovcrsiqht rolcs: whcrc a lbnncl q()\'cnl()r

assulues a Senate or ('ounty Assemhly role shortly alicr lcaving ol'flce. thcrc

exists a real and perceived risk of conflict of intercst, and that no individual

should be placed in a position analogous to adjudicating matters in which

they were previously a principal actor.

2.3.16. Fredrick Bundi Kirianki. Ra1'zan Bundi and.Iovce Wamwea

l3l. Mr. Fredrick. Mr. Rayzan and Ms. Joyce subrnitted rncnroranda in support ot'the

Constitution of Kenya (Anrendntent) Bill. 2026. They argued that tlrc proposed

restriction is constitutionally sound, go vernancc-.lu st ifled. and necessary lol thc

instirutional integrity of Kenya's devolved system.

134. Thcy werc olthc vicrv that the Bill advanccs thc national '"'alucs in Articlc l0 and

that the five-year cooling-off period is a constitutionallv pcrnrissible lir.uitation ort

electoral rights under Article 24.
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135. -Ihey noted that the ploposed restriction is consistcnt with the identical cooling-

ot't'peliod already applicable to IEBC nrembers under Articles 99(2)(b) and

193(2)(b) ofthc Constitution and is a proportionate and targeted response to the

structural conflict of interest that arises when former govemors sit in oversight

bodies responsible tbr scrutinising their own prior executive conduct which cannot

be cured by recusal.

1.16. Thcy raiscd cortccrn that thc lir c-ycar eooling-ol'l' pcriod ma1- bc insufficicnt.

obscrving that when the audit rcport lag, Senatc conn)ittcc cxarrination, EACC

investigation, and court proceedings including appeals are placed end to end, a full
accountability cycle can realistically span ten to lltleen years from the end ofa
govemor's tcnurc.

137. -l-hey pnrposcd to thc Senate to consider cxtending the periocl or making the bar

conduct-bascd. opcrating lbr as long as anv lbrmal accountability' procccding

remains unresolved.

2.3.17. GeolTrey Wekesa

llli. Mr, (icol)icy Wckcsa cxprc.sscd f ull support for thc Bill as draftcd and submittcd

that the proposed llr,'c-ycar cooling-o11'pcliod is a neccssary and proportionate

retbrnr grounded in thc necd to stlen_slhen tlevolution. cnhancc accountability, and

prolcct the integrity ot'oversight institutions.

139. Mr. Wekesa subrnitted that the following grounds justify the enactment of the

Biil-
a) climinution ol tort/lict of interest: a governor who transitions immediately

into the Senate or a County Asscmbly would eftLctively be overseeing

thcmsclvcs, contrary to thc lirndanrcntal principlc- ol'natural .justicc that one

cannol bc ajudgc in thcir own causc:

b) su./bguurding the oversighl mandute'. if the Senate is populated by recent

fbmrer governors, there is a high risk of institutional capture in which former

govcllors use their lcgislativc intluence to fiustratc incluiries into their past

administralions or protcct their allies. thcreby rrcakening the Senate's

rvatchdog rolc:

c) t'(spe(t lbt' the uulir c.r't le: audit reports liom the Otllce ot' the Auditor
Gencral oflcn takc timc to bc proccsscd and scrutiniscd; a fivc-ycar waiting

period ensures that at least one full audit and oversight cycle is completed

rvithout the interference of the individual whose administration is under

inve stigation;
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d) promoting .finanL'idl accountabilitt: barring imrnediate transition prcvents

former govemors from using the immunity or privileges of a legislator to

evadc accountability for financial or adnrinistrativc malpracticcs comtnittcd

during their tenure;

e) enhancing infbrnted votcr choice'. by the tirne the tivc-yeal' pel'iod clapscs.

any pending audit queries, court cases. or EACC investigations regariling a

govemor's tenurc will lrkely have been concltrded. providing votcrs u ith a

clcar record of thc candidatc's prcvious pcrlormancc and intcgrity; and

f) let,elling the political pla.r'ing ./icld: governors wield immense influence and

resources during their tenures: an imlrediate transitlon to the Senatc ot'

County Assembly cl'catcs an unlair advantage ovcr other cancliclates. attcl a

fivc-ycar brcak cnsurcs a rrlorc lcvcl playing ficld {br ncrv lcadcrship to

clncrgc withirr tlrc cottnt ics.

2.3.18. Githinji Benard

140. Mr. Githinji Bernard submitted that he is in strong support of introdtrcing a

provision that bars counly govcrnors fi'orn irnrncdiatcly contestittg tbr thc Scnatc

seat upon complction ot'their two constitu(ional tcrrns and proposccl thc crcrttitrtt

of a clcar windorv pcriod ol tcn ycars bclore thcy bccomc cligiblc to vic l'or such

offices.

I 4l . Mr. Bernard submitted that when a govemor nroves directly from the county

cxecutivc to the Senatc. it can rnakc it morc difficult to hold thcnl accoulttablc lor

any alleged ntaladrr irr istrat ion. ctrrruption. or tttisuse o{'public firnds during their

tinre irr oflrcc. as thc political inllucnce and status that courc with a Scnatc posrtion

may hinder or cotnplicatc investigations and effective oversight.

142. He proposed that the Bill bc amcnded to include:

a) a defined pcriod of ten ycars aftcr leaving office as govemor during which a

former governor is ineligible to contest for the position of Senator; ancl

b) transitional provisions to clarify how and when this requiretrrcnt wotrld apply

to currcnt and tbrmer ottlceholders.

143. He submitted that a constitutionally mandated window period of two clection

cycles before a former governor can run f,or the Senate would;

i) give oversight and investigativc bodies adcquate time to propcrly audit thc

govemor's tenurc:

ii) strengthcn public contrdcncc that high otficc is not being ttscri as a shicld

against accountability: ancl
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iii) promotc integrity in public service by reinfbrcing the idea that leadership

carries clear and enftirceable responsibility fbr the management of public

resourccs.

2.3.19. Hannah Maina

144. Ms. Hannah acknowledged and expressed support lbr ellbrts to strengthen

accountability and intcgrity in public leadcrship; noting thc intcnt of the proposed

arnendrrrent to allow cornpletion of accountability processes before a former

governor seeks another elective position.

145. Howcver, shc cxprcsscd conccnr that the proposcd amcndmcnt violatcs the right

to run tbr political ot'ficc as guaranteecl by Article 3tl ol'the Ke nyan ('onstitution

ancl obscrvcd that a gencral live-ycar restrictron runs the nsk ol'excluding people

without taking into account whcthcr accountability proccdures have been

conrpleted or whether any wrongdoing has actually been determined.

146. Ms. Maina further subrnitted that voters have the right to choose their leaders, and

that rcstricting the pool ol eligible candidates reduces voter choice and may

wcakcrr clcrnocratic participation, cspccially in conrmunitics that scek to clcct

lcaders with prior govL'rnance experictrce.

147. Shc was of the view that applying such restrictions specitically to county

govcmors raisss concerns about consistency and equal treatment. She pointed out

that sinrilar accountability concems may arise in respect of other public officers,

yct the arnendment targets one category ol'tbrnrer public otficers without clear

.justification fbr the ditl'erentiation.

l,lti. Ms. Hannah nradc thc lbllowing proposals with rcgards to thc amcndments:

a) instead of a blanket five-ycar restriction, cligibility should be limited based

on the status of accountability processes, such that individuals with pending

audit queries, unresolved legal cases, or adverse findings should be restricted

fiorn contesting until cleared through due process;

b) the capacity and elliciency ofoversight institutions should be enhanced 1o

ensure tinrelv audits. investigations, and resolution ofcases involving public

olllcers, and that delays in thesc processes should not serve as justification

for broad restrictions on political rights;

c) transparency and public access to information should be promoted by

ensuring that findings from audits and investigations are accessible to the
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public in order to intbrm voter decisions. thereby suppol'ting accountability

while preserving democratic rights; and

d) any amendmcnt should uphold the principlcs of fairncss, cquality, and

political rights as enshrined in the Constitution. so as to ensure alignrnent

with constitutional principles.

149. She conclucled that rvhilc the intention to pr()lrotc accountability is valid. thc

proposcd amcndment in its currcnt form introduccs broad rcstrictions that may

undermine political rights and dernocratic participation and urgcd the adoption of
a balanced approach that strengthens accountability mechanisrns u'hile at the satltc

time respecting the constitutional h'eedoms ol'all citizens.

2.3.20. Ian Muthomi

150. Mr. Muthomi was in support of thc Bill and submittcd that imposing a fivc-ycar

cooling-off period ensures that bodies such as the EACC can operatc without thc

fear of political retribution or interf-erence from a fbrmer governor who has

assumed a legislative seat.

l5l. Hc lurthcr subnrittcd that submittcd that thc cooling-oft'pcriod cnsurcs that

judicial processes can run their lull coursc. and that it prer. ents individuals finln

using new legislative positions to influence the outcolnes ol their ou'n ongoillg

legal cases.

152. He was of the view that the arnendments maintain public trust by sending a clear

message that no one is above the law and that the pursuit oljusticc will not be

halted by a change in political office.

153. Hc pointcd out that thc immcdiatc transition tiom thc cxccutivc ann ol' couttty

governrnent to thc legislativc artn through thc Senatc or county asscrnbly

undermines the systenr of checks and balances, and that a five-year gap is

necessary to break the cycle of impunity and ensure that public flnds are

protected.

154. Mr. Muthorni subtnittetl that the arncndrncrrt is a ncccssat) stcp tou'at'd

strengthening the rulc of law and ensuring that public of fice is not used as a tool

for evading justice. and urgcd the Committee to pass the Bill to close the cxisting

loopholes that allow corruption to thrive under the guise ofpolitical inrnrunity
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2.3.21. lgnatius Amondo

l-55. Mr. Ignatius highlightcd that thc Scnate's prinrary rolc undcr Articlc 96 of the

Constitution is to represent the counties and protect the interests of county

govemments. including oversight of county revenue, and that a govemor who has

just exited otllce cannot efl'ectively oversee the very same administration they

headed.

156. Mr. Amondo was of the view that the proposed five-year cooling-off period is

essential to ensure that any audits by the Auditor-General and subsequent

investigations into a governor's tenure can be completed without the tbrmer

govcrnor using a legislativc scat to frustrate ovcrsight processes or influence

witnesses and documents.

157. Hc submittcd that barring tbrmcr govcmors from thc Senatc and county

assenrblies for one electoral tenn encourages a separation ofpowers that prevents

the recycling of power, promotes lresh leadership. and ensures that those in

oversight roles are not politically beholden to the previous administration's

legacy.

l-58. HefurthersubmittedthattheBillalignswiththespiritofleadershipandintegrity
under Chapter Six ot'the Constitution, and that it ensures that public office is used

tbr the service of the people rather than as a shield for self-preservation against

accountability.

159. He noted that the proposed amendment is a proactive step t<,rward maturing

Kenya's dcmocracy and seals a loophole that has long threatened to undermine

the oversight capacity of the Senate and county assemblies, urging the Committee

lo rccommcnd thc Bill for passage without dilution.

2.3.22. Jeremy Mulonzia

160. Mr. Jeremy supporled the bill and subrnitted that the arnendment ensures that those

rcsponsible tbr auditing and oversee ing county lirnds are not the same individuals

who recently managed them, thereby preserving the integrity and independence of
the Senatc in its oversighl lunction.

l6l. He was in agreement that the implementation of a five-year cooling-off period

prevents fonner govemors from influencing investigations into their own past
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administrations. thereby addressing the conflrct of interest thal ariscs whcn a

former govcrnol transitiorts itnntecliately into the Sctlate.

162. He was of the view that the Bill promotes a culture of accountability by ensuring

that executive powers and legislative oversight remain distinct and independent

institutions. and that the amendrnent to Articles 99(2) and 193(2) is a necessary

and proportionate relbrnr.

2,3.23. Julius Kabari

163. Mr. Julius endorsed the Amendment and subrnitted that thc proposed five-year

cooling-off pcriod should be irrcrcascd to a minimum of ten ycars rathcr than fivc

years. as a stronger detcrrent to the irnnrediate recycling ol tbrnter coulltv

governors into legislat ive ot'ljce.

2.3.24.Ly dia Nyaw'ira Mbu ria

164. Ms. Lydia was of the opinion that it is plausible. rational. justifiable. and

reasonable to impose an inevitable five-year cooling-olf pe;iod lbr lortncr county

govcmors, to cltsurc that ovcrsight institutions havc sulficicrtt tiltrc to cottrplctc

inquiries into the conducl of fort.tler governors without undue itllluencc.

165. Beyond the proposed five-year cooling-off pcriod. the submittcr rnadc the

following additional proposals for thc considcration olthc Conlmittec -a) all gubematorial and senatorial candidates who have, in the sixteen years

since the promulgation olthe Constitt"ttion olKenya,20l0. lrccn chargcd in

courts ol'law firr I iolating Articlcs 99 and l9-i of the Constittltiolt. as rvcll as

Articles 24 and25 of the sanre, should be barred fiom contesting tbr clection:

b) allgubcmatorial and scnatorial candidatcs who have, ln the said pcriod, bccn

charged in courts ollaw lor violating thc Elcctions Act, Cap. 7 olthc Laws

ofKenya. should be barred from contesting and deregistered as candidates:

c) all gubernatorial and senatorial candidates who have. in thc said period. becn

charged in coutls of law tbr violating thc Public Audit Act' C'ap.4l2 olthe

Laws of Kenya, as read together with the County Governments Acl. Cap.

265 of the Laws of Kenya and the County Public Finance Act (Anrendnrcnt)

Act, 2025, should be barred fi'om contesting, deregistered as candidates, and

punitively surchargcd; and

d) the Ethics and Anti-Corruption Comntission (EACC). thc Directoratc of
Criminal Investigations ( DCI). the Ombudsrnan. the National Cohesion and

lntegration Comrrission (N(llC'). and the courls of law should be ettrpowcrccl
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to institute tholough adversarial and inquisitorial investigations with a view

to escalating financial impropriety charges against all such gubernatorial and

scnatorial candidatcs, and to institutc recovcry through the Unclaimed

Financial Assets Authority (UFAA)and the Assets Recovery Authority, with

a view to repatriating all monies stashed abroad and locally in illegal oflshore

and non-ott.shore accounts.

166. Shc justified that thc tbregoing proposals are intcnded to serve as punitive

measures to penalise all gubenratorial and senatorial candidates who have, within
the relevant period, becn charged in courts oflaw tbr violating the Leadership and

lnteglity Act as read with Chapter Six of the Constitution ol'Kenya on Leadership

and lntcgrity.

2.3.25, Martin Bosire

167. Mr. Martin Bosire submitted a memorandum in support of the Bill, which he

characterised as a structural repair to the oversight mechanism of the Republic

acldressing the accountability gap that has plagued thc devolved governance

stlr.rctul'e sincc 20 I J.

168. l{e advanced the following grounds in support of the Bill-
a) c'uring the sel/-auli, parudox'. when a Governor transitions immediately to

the Senate. they enter the very chamber tasked with scrutinising the Auditor-

Ccncral's reports liom thcir prcvious adrninistration and may sit on the

(-ornmittee on Public Accounts and lnvestments. potentially voting on the

adoption olaudit reports regarding their own prior adrninistration;

b) presen,ation of'evidence sanc'tiO': since legal and frnancial accountability
processes in Kcnya otten take three to five years to reach maturity, a sitting

Senator wielding immensc inlluencc over Statc organs and invcstigative

agcncies may intinridatc witncsscs or frustratc thc production oldocuments,

and the five-year hiatus ensures that the Auditor-General and the EACC can

conclude investigations into a Gove'rnor's tenure without interference;

c) proportionalil.r,: while Article 3ll grants every citizen the right to contest

elections, Articlc' 2,1 allows tbr the limitation ol'rights if it is reasonable and

justitiable in a delnocratic society, and the lirnitation proposed is

proportional in that it does not ban the governor fiom public tife but restricts

thcrl t}om ovcrsight rolcs in thc Scnate and county assenrblies lor a single

electoral cycle, thereby elevating Chapter Six fiom a set of aspirations to a

functional bar tbr entry into high-stakes oversight positions: and
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d) elirninatiotr ol'political immunih, havens'. the Bill retnoves the incentive to

seek office fbr the purpose of evading accountability and lorces a civilian

transition, cnsuring that any legal consequcnccs arising from thcir tcrln as

Governor are faced without the shield of parliamentary privilege.

169. Mr. Bosire tirrthcr ntade the Ibllowing strategic reconrmendations to the

Commitlee:

a) that the Bill should cxplicitly clarily that thc disqualification applics to

Deputy Governors who have acted as Governors lor nrore than otle year so

as to prevent loopholes for acting executives;

b) that the definition of the preceding five years should align strictly with the

clcctoral calcndar to avoid litigious anrbiguity rcgarding thc datc of
nomination versus the datc ol'electron; and

c) that the Comrnittee should consrdcr whether a sirrrilar cooling-ol'f'pcriod

should apply to Scnators sccking to bccomc Govcrnors in thc santc coullty.

to prevent the pre-ernptive sabotage of executive budgets lor pcrsonal

political gain.

2.3.26. Mwangi Kamau

170. Mr. Mwangi subnritted that the proposed restriction should not bc linrited to

county assembly seats in a narrow sense and that the scope should be extended to

include Senate and other national elective positions. to ensure unitbrm standards

of accountability and public trust.

l7l. He further submitted that the locus ol'the antendment should not only he on

limiting political transitions but also on enhanced accountability for performance

in office. including audit outcorncs from the Auditor-General, pending

invcstigations by oversight institutions,, and unrcsolvcd public rcsourcc

managetnent conccms. Hc cautioncd that without such provisions, thc Bill risks

becoming a political rotation control measure rather than a genuine governance

reform tool.

172. He pointed out that public office is a trust and that any legal refotm nlust ensure

that leadership transitions do not become cscapc routes from scrutiny or

responsibility, as citizens expect leaders rvho serve transpalently and are

answcrablc for thcir tcnure.
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2.3.27. Nahashon Kamau, HSC

l7l. Mr. Nahashon submittcd that the proposed five-ycar cooling-ofTperiod preserves

the integrity of Senate oversight by preventing former govemors from overseeing

decisions arrd budgets they themselves made during their tenure, which rvould

constitute a direct contlict of intercst contrary to the mandatc olthe Senate under

Article 9(r ol'the Constitulion.

174. He firrther submitted that allowing inrmediate transition encourages leaders to use

one of fice as a stepping stone to the next, instead of fcrcusing on service delivery,

adding that the Bill promotes accountability by closing the revolving door of
political officc.

175. He raised concem that Kenya faces youth unemploynrent above thirry-tive per

ccnt, and that thc amendment creates space for ncw lcaders, including youth and

persons with disabilities, to serve in the Senate and county assemblies instead of
recycling the same individuals in elective office.

l7(r. Mr. Kanrau subrnittcd that thc tlill aligns with thc leadership and intcgrity

obligations undcr Chaptcr Srx ol'thc Constitution, and that it rcduccs thc risk ol
fonner governors using Senate or county assembly seats to shield thenrselves from

accountability for their tenure.

177. Hc made the tbllowing rccommcndations on thc Bill-
a) the Bill should be passed as drafted to strengthen devolution and

accountability:

b) consideration should bc given to cxtending the bar to other executive

positions such as Deputy Governors and County Executive Committee

Mcmbers for consistency; and

c) thc IEBC and thc ORPP should conduct civic cducation to sensitise the

public on the reasons why the anrendment strcngthcns democracy.

2.3.211. Nasambu Flavia

178. Ms. Nasarnbu submitted that the Bill advances the national values set out in Article
l0 of the Constitution, as well as the obligations imposed on all state officers under

Chaptcr Six ol thc Constitution, and that it docs so by creating a structural

nrechanism that-

a) ensures county governors cornplete antl subrnit to accountability processes

betbre re-enteling elective oflice:
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b) elirninatcs an irrcconctlable contltct ot' intercst that arises wlren tbnncr

govenrors sit in oversight bodies rcsporrsible lor sclutinising thcir ou n

prcvious cxccutivc conduct, and

c) interrupts the practice of political office recycling that has weakened the

independence of legislative and oversight institutions at both the national and

county levels.

179. Ms. Flavia acknowlcdged that Articlc -38(3Xc) ol thc Constitution guarantccs

every adult citizcn thc right to be a candidate for public office. while Artrcle 24

sets out the constitutional fl'anrework tbr the lirnitation of rights and tundatncntal

freedoms.

180. She added that the five-year cooling-off period is a constitutionally pemrissible

limitation on electoral rights under Article 24 of the Constitution, in that;

a) it is inrposcd by thc highcst lbrm ol larv - a constitutional anrcnclnrcnt:

b) it serves the legitimatc and cornpclling ob.icctivcs ol accountability.

institutional indcpcndence. and thc prevclltiolt of'conllicts ol inlcrcst;

c) it corresponds to one electoral cycle and is therefbrc propoltlonatc rrr

duration without being punitive; and

d) it is targetcd and spccific, applying only to lormcr county govcrnors sccking

to enter the two bodies directly responsible lor overseeirrg county

goVenlrTlcllt.

l8l. Shc alludcd to thc constitutional prcccdcnt cstablishcd by Articlcs 99(2Xb) and

193(2)(b) of the Constitution, which already irnpose an identical five-year

cooling-off period on former members of the Independent Electoral and

Boundaries Commissiot.t (IEBC) belore they may contest for election to

Parliament or coultty assentblies.

182. Ms. Nasanthu was olthc vicw that this prcccdcnt is cortstitr.rtionally srgnilicant as

it demonstrates that the franters of the Constitution accepted that certain putrlic

officers, by virnre ofthe nature ofthe office held, nrust be subject to a cooling-off
period before re-entering elective politics, and that precisely the sarne rationale

applies to lormer county governors. rvho remain subjects ol ongoing

accountability processes bcfore the very bodies thcy may seek to.ioin.

183. Ms. Flavia supportcd thc aurcndtncnts to Articlcs 99(2) and 193(2) noting that

accountability processes require insulation frorn political interference by forrner

governors.
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184. She further submitted that that a former governor who immediately contests and

wins a Senate or courlty assembly seat acquires a position from which they can;

a) dircctly participatc in or inUucncc cornurittec procecdings cxamining their

own audit reports;

b) vote on resolutions alfecting the outcome of accountability processes

relating to their own tenure;

c) use political influence to obstruct, delay, or shape the outcome of inquiries

into thcir past conduct; and

d) intimidate witnesses or publrc servants who might otherwise cooperate with

accountabi I ity proc!'sses.

185. She was of the opinion that thc conflict of intercst creatcd rvhen a former govemor

sits in an oversight body is structural and pervasive and cannot be cured by recusal,

noting that a legislator who is required to recuse themselves from a significant

portion ol the ovcrsight busincss o1'the Scnatc or county asscmbly is a lcgislator

who cannot fully discharge the constitutional functions of that olfice.

It36. She pointed out that the tive-year period is the minimurn necessary to allow

outstanding audit cycles and accountability proceedings to be completed and to

protect thc indcpendcnce and integrity ofoversight institutions.

187. Ms. Flavia sr.rpported the amendments to sections 24(2) and 25(2) of the Elections

Acl and pointed out that they are operationally esscntial, in that the IEBC relies

on thc Elcctions Act as lhc printary lcgal instrumcnt govcming thc candidate

nonrination and vetting process, and that a constitutional disqualiflcation not

reflected in the Elections Act would create an enforcement gap, depriving the

IEBC of the direct statutory authorily to reject notnination papers filed by a

disqualiticd candidate at the stage ofcandidate vetting.

188. Ms. Nasambu rcfcrrcd to Kcnya's post-2013 political cxpcriencc which revcalcd

a pcrsistent pattern of political office recycling in which county governors. upon

cornpleting the ir constitutionally limited terms. immediately seek election to the

Scnate ol'county assembly seats. She noted that the pattem;

a) entrcnches political dynasties and elite capture olpublic office;
b) converts oversight institutions into destinations tbr fbrmer county

executives,

c) allorvs lbmcr govcmors to levcragc political nctworks and resources

accuurulatcd during exccutivc tenure to distort electoral competition: and
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d) signals to the electorate that accountability tbr executive decisions will bc

avoided through rapid re-entry into legislative seats that providc political

cov cr and proccdural lcvcragc.

189. She added that Article 180(7) of the Constitution limits governors to two tenns of
office in order to prevent the indefinite concentration of executive power at the

county level. In her view. the Bill builds on this constitutional logic by providing

for a pcriod of scparation lronr clcctivc politics altcr a govcmor cxits cxccutivc

oftlce. so as to allow accountabiliN'proccsses to take cflcct and lhc dctrtocratic

space to reset.

190. She furthcr submitted that thc cooling-off pcriods for fonncr cxecutivc olficers

seeking legislative seats are a recognised fcature of derrocratic govctrtancc in

many jurisdictions, and that Kenya's proposcd restriction is rnodest by

international standards, covering a singlc fivc-ycar clcctoral cyclc arrd applying

only ro two specific lcgislativc bodics with dircct county oversiglrt futlcti0rts.

l9l. She highlighted that Chapter Six of thc Constitution inrposes obligations ol
integrity, impartiality and accountability on all State o(ficers, Articlc 73(l)(b)

providcs guiding principlcs oI lcadcrship and Articlc 73(2Xc) requircs that statc

officers operate in a tranner that withstar.rds puhlic scrutiny; and supported the

amendments as they give legislative and structural exprcssiou to the constittrtional

values of transparency. accountability. and intcgrity that are bindirrg under

Articlcs l0 ancl Chaptcr Six of thc Constitution.

192. The submitter argued that a lonrrer governor who exits office with unrcsolved

audit queries or pending accountability obligations. and immediately seeks

election to an oversight body responsible for pursuing those obligations. would bc

acting inconsistcntly with thc spirit of Chaptcr Six.

193. She furthcr subrritted that Article l0(2)(c) ol the Constitution establishes

transparency and accountability as national values. In her view, the Bill gives

legislative expression to these values by ensr,rring that:

a) former govelrors do not use legislative oflice as a relugc firrm

accountab ilityl
b) that audit and accounlability processes are completed beforc they re-cnter

clcctive politics: and

c) that \'oters har,'e acccss to a cornplcte accountability rccord bctbrc deciding

whether to elect them to another public office.
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194. Ms. Flavia urged the Cornnrittee to rccommend that the Bill be passed without

amendnrent, or altcrnativcly, that consideratiorl be given to extending the cooling-

oflpcriod bcyond fivc ycars.

2.3,29. Purity Sangiru

I 95. Ms. Purity Sangiru submitted her strong opposition to county governors who have

scrvcd thcir lull constitutionaI tcmrs immcdiatcly transitioning to vic lor

Senatorial or Mernber of County Assembly seats. alld expressed support for the

Bill on the tbllowing grounds-
a) contlict of intercst in oversight: the primary role of the Senate and County

Asscmblics is to provide oversight of the County Exccutive, and a former

Governor serving in these houses would essentially be tasked with

overseeing the legacy. financial records, and pending projects of their own

prcvious administration, creating an inhcrcnt conllict of intcrcst;

b) monopolisation ol political space: after a de'cadc- al the hehn of a county,

rctunring immcdiately in a diflerent capacity stitles the cmergence of new

leaders and prevents the intusion of fiesh perspectives into democratic

processes; and

c) accountability gaps: thcrc is a risk that such movcs are stratcgically intended

to provide political immunity or influence over audits and investigations into

past tenures.

196. Ms. Sangiru proposed that tbr the sakc of institutional intcgrity and the hcalth of
Kenya's dernocracy, there should be a rnandatory stand-ofT period, and that a

leader who has held the highest olfice in a county for ten years should not be

eligible to vie tbr a legislative seat in the election immediately following their

tenure end.

2.1.30. Robinson )'lacharia

197. Mr. Macharia submitted that the Bill promotes faimess in electoral competition

by barring tbrmer county governors tiom contesting tbr Senate or county

assenrbly seats for the flrst five years after serving, thereby levelling the political

playing tield and preventing individuals who have already held powerful

executive positions tiorn immediately leveraging therr incumbency advantages

against fi'csh candidatcs.

198. He further submitted that the amendment encourages the emergence of new

political leadership at the county level and discourages the concentration of
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political power in the hands of a few individuals who cycle through different

elective positions, thereby giving other qualified citizens a meaningful

opportunity to serve.

199. He was of the vicw that the five-yeal cooling-off period incentivises outgoing

govemors to focus on their legacy and the delivery ofservices rather than using

their final term in office as a launchpad for the next political campaign, and that

this promotes better govcrnance and public accountability.

2.3.31. Shallet Kibet - The Big Talk

200. Ms. Shallct Kibet, reprcsenting Thc Big Talk, cxprcssed strong support lor thc

Bill, on the following grounds:

a) Prevention o/' ConJlict of' Interest'. A former governor who transitions

directly into the Senate or a county assembly would be called upon to

scrutinise their own prior conduct in office, fundamentally cornpromising the

independence and integrity of legislativc ovcrsight.

b) Contpletion ol Accountabilih' Processes: Audit reports and accountability

processes relating to a governor's tenure are oflen concluded long afler they

leave office. The five-year cooling-offpcriod cnsures that thcse proccsscs.

including review of county public accounts, are completed without

interference or undue influence from a former governor who may occupy a

legislative seat.

c) Strengthening Der.,olution and Public i"r"rr.sl: Allowing former govcrnors to

immediately join oversight bodies undermines public confidence in the

devolution framework and creates conditions for collusion rather than

accountability. Citizens deserve a Senate and county assemblies that are

genuinely independent.

d) Alignment with Constitutional Principle.s: The five-ycar cooling-off pcriod

is consistent with and reinforccs the valucs ol integrity, transparcncy, and

accountability in public service enshrined in Articles l0 and 232 ofthe
Constirution.
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CHAPTER THREE: OBSERVATIONS

3.1 Committee Observations

20 l. Having considered the Constitution of Kenya (Amendment) Bill.2026 (Senate

Ilills No. 7 of 2026) and the submissions received thereon, the Standing

Committee on Justice, Legal Aliairs and Human Rights observed and resolved as

lbllows-

3.1,1 Short Title und Commencement

202. Thc Committec notcd that Clause I provides the short title of the Act. The

Conrmittee resolved to adopt Clause I as drafled.

3.1.2 Proposed Amendntent lo Article 99(2)- Intoduction of afive-year cooling-off
periotl Jbr Jbrnter county governors in respect oJ'eleclions to the Senate

203. The Cornrnittee considered submissions both in support and in opposition to the

proposed amendment. It noted opposing subntissions liom the Council of
Govcrnors. the Kcnya Law Rcform Conrmission. thc Elcctoral Law and

(lovernance Institute lbr Atiica. Outreach ltlr Action Kenya. and individual

subrnitters. arguing that the proposed restrictiou-

a) disproportionately limits political rights under Article 38(3Xc);

b) fails thc Articlc 24 proportionality test; and

c) discrirninates contrary to Article 27 . The Council of Governors additionally

relied on Constitutional Petition No. E005 of 2022, Carolvne .And:azi

Chilungo & Another v. IEBC & Others, as authority that such a restriction

cannot pass constitutional mustcr.

204. Thc Cornrnittcc notcd that thc majority of submissions, including those of the

Ethics and Anti-Corruption Commission. the Kenya National Commission on

Human Rights, the County Assemblies Forum. and a broad body of public

subrnitters, supported the proposed amendment.

205. Thc Conrnrittee noted the opinion of the Otllce ot' the Attomey-Ceneral

conlirnting that the Bill does not recprire a ref-erendum under Article 255( l), that

it lalls within Articlc 256 as a parliamcntary initiativc. and that the proposed

restriction is consistent with Article 24. The Committee accepted this opinion.
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206. The Cornmittee distinguished the Chilango decision. in that the petition sotrght to

impose a categorical disqualification by.ludicial order under existing lar.v, while

the prcscnt Bill is a constitutional arncndrncnt by Parliarncnt acting within thc

scope of Article 256. The two are categorically different exercises of power' The

Chilango dictum does not inhibit Parliament's constitutional cotnpetcncc to

amend the fundamental law on eligibility for elective office.

207. Thc Comrnittcc found thc conflict olintcrest rationalc conrpclling. Thc Scnatc is

constitutionally nrandated under Articlc 96 to oversight county goverllmcnts. A

fbrmel govemor who irnrnediately enters the Senate may participatc irl

proceedings. including at cornmrttec lcvcl. that scrutinisc thcir own prior cxccutivc

conduct, audit rcports, and financial managcmcnt ol thc county. This is a structtlral

conflict that cannot. in all cases. be resolved by individual recttsal.

208. The Committee thcrclbrc resolvcd to adopt thc proposcd amcndmcnt to Articlc

e9(2).

3,1.3 Proposed Amendment to Article 193(2)- Introduction of aJivc-year cooling'off
periodforformer cou,rty governors in respect of elections to couttt)' assemblies

209. The Comtrrittee adopted its observations on thc Article 99(2) arnendrllelll as

applicable with equal fbrce to the proposed amendmcnt to Article 193(2) and

noted the stronS support fbr this clausc florn thc County Assenlblics F'orunl.

210. The Comrnittee identificd a textual incongruencc between tllc proposcd

amendment and Article 180(2) of the Constrtution. '"r'hich provides that a pcrson

is eligible for election as county govemor if eligible fbr clection as a Member of
a County Assernbly.

2ll. Theproposedparagraph(ba),ifenactcdwithoutqualification,wouldthroughthc
cross-reference in Article 180(2) inadvertently render a forurer govemor ineligible

for re-election as governor cven u,herc that person has not served tr,l'o tcrtlls ancl

is otherwise constitutionally entitled to stand. This is an unintended conscqucnce

that goes beyond the Bill's scope and would invite litigation.

212. The Comrnittee resolved to recornnrend an amendment to Article I ttO ot' the

Constitution by inscrting a ncw clause (2A) to cxplicitly cxcmpt thc clcction ol a

county govenror fron1 the application ol Articlc l9-l(2Xba). thercby safcgtrarding

the right of eligible forrner govcmors to scek rc-clcctiott.
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3.1.4 Proposed Amendment to Section 24(2) of the Elections Act- Coruesponding

statutory disqualiJication lor Senate elections

213. The Committee noted the opinion of the Office of the Attorney-General that the

proposed amendment to section 24(2) of the Elections Act is consistent with
Article 256(2) as a consequential amendment to legislation arising from a

constitutional amendment by parliamentary initiative. The Committee accepted

this opinion.

214. The Committee noted that without a corresponding amendment to section 24(2),

the IEBC would lack direct stafutory authority to reject nomination papers filed

by a disqualified candidate at the vetting stage. The amendment is operationally

essential.

215. Thc Committce resolved to adopt the proposed amendment to section 24(2) of the

Elections Act.

3.1.5 Proposed Amendment to Section 25(2) of the Elections Act- Corresponding

stqtutory disqualijication for county assembly elections

216. The Cornmittee adopted its observations on the amendment to section 24(2) as

applicable with equal force to the proposed amendment to section 25(2) of the

Elections Act.
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CHAPTER FOUR: RECOMMENDATIONS

4.1 CommltteeRecommendations

217. Having considered Constitution of Kenya (Amendment) Bill (Senate Bills No. 7

of 2026) and the submissions received thereon, the Standing Committee on

Justice, Legal Affairs and Human Rights recommends that the Senate oasses the

Blll wlth amendments as proposed by the Committee.

218. The text of the amendments proposed by the Committee is attached to this Report

as Annex 6.
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Annex I
Annex 2

Annex 3

Anaex 4

Annex 5

Anaex 6

LIST OF ANNEXURES

Minutes of the sittings of the Committee in considering the Bill

Copy of the Constitution of Kenya (Amendment) Bill, 2026 (Senate Bills

No. 7 of2026)

Advertisement published inthe Daily Nation and Standard newspapcrs on

8s April, 2026

Copies of Stakeholder submissions on the Bill

Matrix of stakeholder submissions on the Bill

Text of the proposed Committee amendments to the Bill
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I31.II I,AHLJAMENT ISTII sEssIoN

MINUTES OF THE 3O2ND SITTING OF THE STANDING COMMITTEE ON
.II]STI(-E I-E(:AI. AE'T'AIIIS ANN I{II AN R I':ITTS I{T' LD rlN TTIIIRSNA Y
161'1r .tul-y- 2026 AT 8.00 A.M. VIRTU ALLY ON TIIE ZOOM ONLINE
MEETING PLATFOR]VT

PRESENT
l. Sen. Wakili Hillary Sigei, CBS, MP
2. Sen. Andrew Omtatah Okoiti, MP
3. Sen. (Prof.) Tom Ojienda, SC, MP
4. Sen. Crystal Kcgehi Asigc, MP
5. Sen. Daniel Kitonga Maanzo, EBS, MP

ABS WITHAPOLOGY
l. Sen. Veronica W. Maina, CBS, MP
2. Sen. Raphael Chimera Mwirzagu, MP
3. Sen. Karen Njeri Nyamu, MP

sECRETARIAT

- Chairperson
- Member
- Member
- Member
- Member

- Vice-chairperson
- Member
- Membcr

- Principal Clerk Assistant II
- Senior Clcrk Assistant
- Senior Lcgal Counsel
- Legal Counsel II
- Clerk Assistanllll (Taking Minutes)
- Research Officer III
- Research Officer III
- Media Relations Officer
- Public Communications Oflicer
- Audio Officer

l. Mr. Charles Munyua
2. Mr. Boniface Kiambi
3. Mr. Malcom Ngugi
4. Ms. Faith Wangui
5. Ms. Angela Bonaya
6. Mr. Jackson Matheshe
7. Ms. Linet Aseka
8. Mr. Josphat Ngeno
9. Ms. Rosebella Ngesa
lo. Mr. Znnton Williams

MrN. NO. 1026/2 026 PREL INARIES

The meeting was called to order at fourtcen minutes past eight O'clock and opened with
a word of Prayer.

MIN. NO. 1027t2026 ADOPT ION OFTHE AGENDA

T-hc Agcnda of thc mccting was adoptcd having been proposed by Sen. Crystal Kegehi
Asige, MP and secondcd by Scn. Andrcw Omtatah Okoiti, MP.

Pagc I of3

l
I

r

Scannad with

@CamScanner'



I

MIN. NO. IO2ET2O26 CONFIRMATION OF MINUTES

8) Confirmation of the Minutes of lhc 294$ Sitting was deferred.

b) The Minutes of the 297s Sitting wcre confirmed as a true rccord of thc procecdingr

having becn proposcd by Scn' Crystal Kegehi Asige, MP and sccondcd by Sen

Andrew omtarah okoiti, MP.

c) The Minutes of thc 2986 Sitting werc confirmcd as a truc record of the procecdlnU

having bcen proposed by Sen. Andrcw Omtatah Okoiti, MP and secon&d by Sen'

Crystal Kegehi Asige, MP.

d) The Minutes of the 2996 sitting rvcre confirmcd as a true rccord of the proceedings

having been pmposed by Sen. Daniel Kitonga Maanzo, EBS, MP and sccondcd

by Sen. Andrew Omtatah Okoiti, MP.

e) Conlirmation of thc Minutes of thc 300th Sitting was deferrcd'

f) The Minutes of the 30ttt Sitling werc confirmed as a true record of thc proceedings

having been proposcd by sen. Andrew omtatah okoiti, MP and seconded by sca

Daniel Kitonga Maanm, EBS, MP.

MIN. NO. 1029n026

Under Min. . t0t9/2026

MATTERS ARISING

The Referendum Bill. 2026 (senate Bills No. 3 o{20261

The Committce was informed 0rat thc draft Rcport on the captioned Bill as wcll as tbc

Committec Stage Amendments wcrc undergoing rcview and would be scheduled for

consideration by the Committee at its next meeting'

Under Min. No. 1024/2026 Appeal of the Judgnent ofthe Court ofAppeal in Civil
Aooeal E884 of 2021: The Nalional Assemblv of
Kenva v Waniint & Others

Membcrs were informed that the draft pleadings in rclation to the appeal to the Suprcmc

Court would bc presented to the Committee the following week.

MrN. NO. 10302026 THE CONSTITUTION OF KENYA (AMENDMENTI
BILL.2025 (SENATE BILLS NO. 13 Otr'2025)

The Committec considered and adopted the text of the proposed amendments to the Bil[

Thereupon, thc Committee resolved that the Report on the Bill, incorporating tlr
proposcd Committcc-slage amendments, be processcd for tabling in thc Serratc.
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MIN. NO. 1031/2026 Tl I l'.: CONS'l'l'l'Ut'tON OI{ Kl:N YA (AM DNDM I4N'I')
(NO. 2) llrLL.2025 (SDNA',ru; IILLS NO. t6 ()r 2025)

Thc Committcr considcrcd and adoptcd thc tcxt of lhc proposcd amcndmcntg to thc llill.

'lhcrcupou, thc Cornmittcc rcsolvcd that the Report on thc Bill, incorporating thc
proposc{ Committcc-st8g,e amcndmcnts, bc prcccsscd for tabling in the Scnalc.

MIN. NO. 10322026 TIIE CONSTITUTION OT KENYA (AMENDMENT)
BILL.2026 (SENATE ILLS NO. 7 0F 2026r

The Comminee considercd and adopted the text of the proposed amendments to the Bill.

Thereupon, the Commince resolved that the Report on the Bill, incorporating the

proposed Committee-stage amendments, be processed for hbling in the Senate.

MrN. NO. 1033/2026 ANYOTHE BUSINESS

i) Slatemenl sought by Sen. Catherine Mumma, MP regarding the uiminalization
and re-viclimization of suntivors offemale genital mutilation (FGM)

The Committee resolvcd to conduct a fact-furding visit to Narok and Bomet Counties

fromThursday,23dJuly,2026 toSaturday,25oJuly,2026withFnday,Z{hltly,2026
bcing the working day.

ii) Legislative Business before the Committee

Members werc notified of legislative business referred to the Committee during the

plenary sittings of the Senate held on l4n and 156 July,2026, and resolved-
a) That a letter be sent to the Kenya National Commission on Human Rights

KNCHR) inviting the Commission to submit a written response and to appear

before the Committee to deliberate on the Statement sought by Sen. Godfrey

Osotsi, CBS, MP regarding the implementation of the Government's
compensation and reparations programme for victims of demonstration-related

violence and enforced disappearance; and

b) That the Petition by Mohamed U. Alasow seeking the re-introduction of the

Elections (Amendment) Bill, 2021, and the Petition by Mr. Laban Omusundi

sceking limitation of tenure of nominated MCAs to one term limit, be scheduled

for consideration by the Committee on Thursday, nd h1y,2026.

MrN. NO. 1034n026 ADJOURNMENT

The Chairperson adjoumed the meeting at fiffy-four minutes past eight O'clock. The

next m@tmg wou held on Tuesday,2la luly,2026

SIGNED:

DATE: ...........
2-a s+\e.rac.
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I31'II Pf,RLIAMENT ; 5'NI SESSION

I\{INT]TES OF TIIE 298T'I SITTING OF'T[IE, STANDING COMMITT EE, ON
.II ]STr(-n LEGAL AFFAIRS HUMAN III(:lrTS I{ ELD ON MONDAANI) v
IsTIIJUNE. 2026 AT 2:OO P.M. AT GLEE HOTEL IN KIAMBU COUNTY

PRESENT
l. Sen. Wakili Hillary Sigei, CBS, MP
2. Scn. Veronica W. Maina, CBS, MP
3. Sen. Andrew Omtatah Okoiti, MP
4. Sen. Daniel Kitonga Maanzo, EBS, MP
5. Sen. Crystal Kegehi Asige, MP

ABSENT WITH APOLOGY
1. Sen. (Prof.) Tom Ojienda, SC, MP
2. Sen. Karen Njeri Nyamu, MP
3. Sen. Raphael Chimera Mwinzagu, MP

SECR.ETARIAT

- Chairperson
- Vice-chairperson
- Member
- Member
- Member

- Member
- Member
- Member

- Senior Clerk Assistant (Taking Minutes)
- Senior Legal Counsel
- Legal Counsel II
- Clerk Assistant III
- Research Officer III
- Media Relations Officer
- Public Communications Officer
- Audio Officer
- Serjeant-at-Arms
- Pupil

l. Mr. Boniface Kiambi
2. Mr. Malcom Ngugi
3. Ms. Faith Wangui
4. Ms. Angela Bonaya
5. Mr. Jackson Matheshe
6. Mr. Josphat Ngeno
7. Ms. Rosebella Ngesa
8. Mr. Z*nton Williams
9. Mr. John Lekampule
10. Ms. Anne Kigoro

MIN. NO. t007l2026 PRELIMINARIES

The meeting was called to order at tcn minutes past two O'clock and opened with a

word of Prayer.

MIN. NO. 100812026 ADOPTION OF THE AG INT)A

Thc Agenda of thc mecting was adoprcd having been proposed by Sen. Veronica W.
Maina, CBS, MP and seconded by Scn. Andrcw Omtatah Okoiti, MP.
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MrN. NO. t00912026 TIIE CONST TUT ON O['KF',N YA (A ENDME,NTT

BILL.2026 (SENATE BII,I,S NO,1 oF 2026)

The Committee rcsumed consideralion of the stakcholder submissions on thc Bill and

considered pmposcd amcndments to various Arricles of thc Constitution, including
those relating to the introduction of a fivc-year cooling-off period for former County

Govemors sceking election to thc Senate or County Assemblics.

Following deliberations on thc submissions and proposed amcndments, the Comminee

adopted the Report, subject to the agreed amendments, having been proposcd by Scn.

Crystal Kegchi Asige, MP and seconded by Sen. Daniel Kitonga Maanzo, EBS' MP'

MIN. NO. 101012026 THE CONSTITTJTION O['KENYA ( E,NDMENT)
o.2 BILL 2025 SENAT BILLS 16 ()F 20

The Committee resumed the consideration of stakeholder submissions and considcred

proposed amendments to various Articles of the Constitution, including those re lating

to implementation of the twc.thirds gendcr principle and disability quotas'

Following deliberations on the submissions and proposcd amendments, the Committcc

adoptcd the Report, subject to the agrced amendments, having been proposed by Scn.

Crystal Kegehi Asigc, MP and seconded by Sen. Daniel Kitonga Maanzo, EBS, MP.

MIN. NO. t0tu2026 ADJOU MENT

The Chairperson adjoumed the meeting at ten minutes past three O'clock. The nclc

meeting will be held on Wednesday, l6s June, 2026 at 8:00 a.m.

SIGNED

DATE:.....
(-->-
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I3TII P.f,RLIAMENT ISTII SESSION

INUTES OF THE 287NI SITTIN [' E ING COMMITTEE
US L AFF'AIRS AND H AN G TS HE MOND Y

25TH JIJNE. 2026 AT 9:OO A.M. AT SERENA BEACH RESORT. MOMBASA
COT'NTY

PRESENT
l. Sen. Wakili Hillary Sigci, CBS, MP
2. Sen. Veronica W. Maina, CBS, MP
3. Sen. Raphael Chimera Mwinzagu, MP
4. Sen. Andrew Omtatah Okoiti, MP
5. Sen. Crystal Kegehi Asige, MP
6. Sen. Daniel Kitonga Maatuo, EBS, MP
7. Sen. (Prof.) Tom Ojienda, SC, MP

- Chairperson
- Vice-chairperson
- Member
- Member
- Member
- Member (Chairing)
- Member

ABSENT WITH APOLOGY
l. Sen. Karen Njeri Nyamu, MP - Member

SECRETARIA T
Mr. Njenga Njuguna, OGW - Director, Governance & Accountability Committees
Mr. Hassan Odhowa - PCA l/ HoD, Govemance Committees
Mr. Charles Munyua - Principal Clerk Assistant II
Mr. Boniface Kiambi - Senior Clerk Assistant

Ms. Faith Wangui - Legal Counsel II
Mr. Jackson Wekesa - Legal Counsel II
Ms. Angela Bonaya - Clerk Assistantlll (Taking Minutes)
Mr. Jackson Matheshe - Research Officer III
Ms. Linet Aseka - Research Officer trI
Mr. Josphat Ngeno - Media Relations Officer
Mr. John Lekampule - Serjeant at Arms
Mr.7*nton Williams - Audio Officer

l.
)
5.
4.

5.
6.
7.

8.

9.

l0
il
12

MIN. NO. 95 6 PRELIMINARIES

The mccting was called !o order at sevcnteen minutes past nine O'clock and opened

with a word of Praycr.
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MIN. NO.95712026 ADOPTION OF TIIE ACENDA

The Agenda of the mecting was adopted having been proposed by Sen. Andrew
Omtatah Okoiti, MP and seconded Sen. Crystal Kegchi Asige, MP.

MIN. NO.95812026 THE CONSTITUTION OF KENYA (AMENDMENN
BILL.2026 (SENATE BILLS NO. 7 OF 20261

The Committee commenced consideration of the submissions received on the

Constitution of Kenya (Amendment) Bill,2026 (Senate Bills No. 7 of 2026).

During deliberations, Members -
i) noted that a total of forty-six (46) written memoranda were received on the Bill;
ii) observed that, whereas majority of submissions from the public were in support

of the introduction of a five-year cooling off period barring former county

governors from vying for election as Senator or Member of County Assembly, key

stakeholders such as the Council of Govemors and the Kenya Law Reform

Commission were not in support of the amendments as they deemed such a

limitation not to fit the test of limitation of a fundamental right or freedom as

enshrined in Article 24 of the Constirution;

iii) noted the need to demonstrate the basis for the reasonableness and justifiableness

of limiting the Article 38 political rights to fit the Article 24 analysis test;

iv) further noted concems raiscd that the Bill is discriminatory and contrary to
Articles 25, 27 and 50 of the Constitution and that former govemors should instead

be barred only once audits, investigations and court processes are fully exhausted;

and

v) also observed that, to increase transparency and accountability across govemment,

there was need to extend the application of the five-year cooling off period to

include not only governors, but all State Officers.

Thereupon, it was resolved that the Secretariat proceeds to prepare the draft r€port for
consideration by the Committee, including any proposed Committee stage amendments

to the Bill,

MIN- NO.959 026 ADJOURNMENT

The Chairperson adjourned the meeting at twenty minutes past eleven O'clock. The

next meeting would be held the same day at I1.45 am.

SIGNED

&2-o?.ao?6
DATE
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THE CONSTITUTION OF KEr{YA (AMENDMENT)
BILL,2026
A Bill for

AN ACT of Parliament to amend the Constitution of
Kenya

ENACTED by the Parliament of Kenya, as follows-
l. This Act may be cited as the Constitution of

Kenya (Amendment) Act, 2026.

2. Article 99 oi the Constitution is amended in clause
(2) by inserting the following new paragraph immediately
after paragraph (b)-

(ba) in the case of election to the Senate-

(i) is a county governor; or

(ii) has, at any time within the five years
immediately preceding the date of
election, held office as a county governor;

3. Article 193 of the Constitution is amended in
clause (2) by inserting the following new paragraph
immediately after paragraph (b)-

(ba) has, at any time within the five years
immediately before the date of election, held office
as a county governor;

4. Section 24 of the Elections Act is amended in
subsection (2) by inscrting the following new paragraph
immediately after paragraph (bl

(ba) in the case of election to the Senate-
(i) is a county governor; or

(ii) has, at any time within the five years
immediately preceding the date of
election, held office as a county
governor;

5. Section 25 of the Elections Act is amended in
subsection (2) by inserting the following new paragraph
immediately after paragraph (bl

(ba) has, at any time within the five years
immediately before the date of election, held office
as a county governor;

Amcndmcnt of
Anicle 99 of the
Constitution.

Amcndmcnt of
Aniclc 193 of thc
Constitution.

Short titlc

Amandmcnt of
scction ?.4 of Cap
7

7

Amcndmcnt of
scction 25 of Cap



86 The ('onstitution of Kenya (/lmendnenl) Bill, 2026

MIIMORANDUM OI.' OBJI'CTS AND REASONS

'fhe object of the legislative proposal is to amcnd articles 99(2) and
193(2) of the Constitution of Kenya, as wcll as scction 24(2) and25(2) ol
the Elections Act, Cap.7 of the Laws of Kcnya, to bar persons who havc
served as county governors from vying for election as Mcmbers of
Parliament or members of county assembly for thc first fivc years
immediatcly after serving as county govcrnors.

County govcrnors, in thc course of their dutics, have to account to thc
county assemblies and thc Scnatc for any financial and administrativc
decisions made. Annual audit reports prcparcd by thc Office of thc
Auditor General arc submittcd to the Scnate and the rclevant county
assembly pursuant to scction 32 of thc l'ublic Audit Act, Cap.4l28 of thc
[,aws of Kcnya for scrutiny. Barring formcr county governors from vying
for elections will allow for any ongoing accountability proccsscs relatcd to
administration and financial managemcnt affairs of thc county to be

completed, as thesc would have a bearing on the suitability of the former
county governor to hold any other elective position.

Additionally, sincc thc Senatc and thc county asscmblics directly
exercise oversight over county govcrnmcnts, through cxamining their
audit reports and holding governors accountablc for thcir dccisions, having
former governors sit in thc two lcgislaturcs would lcad to conflict of
interest and intcrfere in their dccision-making proccss.

The effcct of this would be-
(a) ovcrsight bodics would havc adequatc time to inquirc into any

mattcrs arising from thc tcnurc of a prcvious holdcr of the officc
of county governor without intcrfercnce by the former county
govcrnor, which is highly likely particularly if thc pcrson is
elected as member of county assembly or to thc Scnatc; and

(b) voters would havc a refercnce point in making an informed
choicc on thc candidatc's suitability for anothcr elective officc
since all accountability processes would havc becn completed.

Dated thc l8th Septembcr,2O25.

JAMt]S KAMAU MI.JRANCO,
Senalor.
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Article 99 of the Constitution that the Bill proposes to amend-

99. Qualifications and disqualifications for clection as member of
Parliament

(l) Unless disqualified under clause (2), a person is eligible for
election as a member of Parliament if the person-

(a) is registered as a votcr;

(b) satisfies any educational, moral and ethical requirements
prescribed by this Constitution or by an Act of Parliament; and

(c) is nominated by a political party, or is an indepcndent candidate
who is supported-

(i) in the case of election to the National Assembly, by at least
one thousand registered voters in the constituency; or

(ii) in the case of election to the Senate, by at least two thousand
registered voters in the county.

(2) A person is disqualified from being elected a member of
Parliament if the person -

(a) is a State officer or other public officer, other than a member of
ParliamenU

(b) has, at any time within the five years immediately preceding the
date of election, held office as a member of the Independent
Electoral and Boundaries Commission;

(c) has not been a citizen of Kenya for at least the ten years
immediately preceding the date of election;

(d) is a member of a county assembly;

(e) is of unsound mind;

(f) is an undischarged bankrupt;

(g) is subject to a sentence of imprisonment of at least six months, as

at the date of registration as a candidate, or at the date of election;
or

(h) is found, in accordance with any law, to have misused or abused a
State office or public office or in any way to have conravened
Chaptcr Six.

(3) A person is not disqualified undcr clause (2) unless all possibility
of appeal or review of thc relevant sentence or decision has been
exhausted.
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Article 193 of the Constitution that the Bill proposes to amend-

193. Qualifications for election as member of county asscmbly

(l) Unless disqualified under clause (2), a person is eligible for
election as a member of a county assembly if the person-

(a) is registered as a voter;

(b) satisfies any cducational, moral and ethical requirements
prescribed by this Constitution or an Act of Parliament; and

(c) is either-
(i) nominated by a political party; or

(ii) an independent candidate supported by at lcast five hundred
registered voters in the ward concerncd.

(2) A person is disqualified from being elccted a member of a county
assembly if the person -

(a) is a State officcr or other public officcr, other than a mcmber of
the county assembly;

(b) has, at any time within the five years immediatcly before the date
of election, held office as a member of the Independent Electoral
and Boundaries Commission;

(c) has not been a citizen of Kenya for at least the ten years
immediately preceding the date of elcction;

(d) is of unsound mind;

(e) is an undischarged bankrupt;

(f) is serving a sentence of imprisonment of at least six months; or

(g) has been found, in accordance with any law, to have misused or
abused a State office or public office or to have contravened
Chapter Six.

(3) A person is not disqualified under clause (2) unless all possibility
of appeal or review of the relevant sentence or decision has been
exhausted.

Section24 ofCap.T that the Bill proposes to amend-

24. Qualifications and disqualifications for nomination as member of
Parliament

(l) Unless disqualified under subsection (2), a person qualifies for
nomination as a member of Parliament if the person-

a
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(a) is registcred as a votcr;

(b) satisfies any cducational, moral and ethical requircments
prescribcd by the Constitution and this Act; and

(c) is nominatcd by a political party, or is an indcpcndent candidate
who is supportcd-

(i) in thc casc of clcction to thc National Assembly, by at least
one thousand rcgistered voters in the constitucncy; or

(ii) in thc casc of elcction to the Scnatc, by at least two thousand
registcred voters in the county.

(2) A pcrson is disqualificd from bcing clccted a member of
I)arliament if thc pcrson -

(a) is a State officer or othcr public officcr, othcr than a membcr of
Parliament;

(b) has, at any timc within the fivc years immcdiatcly preceding thc
datc of election, hcld oflicc as a membcr of thc Commission;

(c) has not bccn a citizcn of Kenya for at lcast the ten years
immediatcly prcceding thc date of clcction;

(d) is a mcmbcr of a county assembly;

(c) is of unsound mind;

(f) is an undischargcd bankrupt;

(g) is subjcct to a scntencc of imprisonmcnt of at least six months, as

at the datc of registration as a candidate, or at thc date of election;
or

(h) is found, in accordancc with any law, to have misuscd or abused a
Statc officc or public office or in any way to havc contravcned
Chaptcr Six of thc Constitution.

(3) A pcrson is not disqualified undcr subsection (2) unless all
possibility of appeal or review of the rclevant scntence or dccision has

bcen exhausted.

Section 25 of Cap. 7 that the llill proposes to amend-

25. Qualifications for nomination as mcmber of county asscmbly

(l) Unlcss disqualificd undcr subsection (2), a pcrson qualifics for
nomination as a membcr of a county assembly if thc pcrson-

(a) is rcgistercd as a votcr;



90 The Constitution of Kenya (Amendnent) Bill, 2026

(b) satisfies any educational, moral and ethical requirements
prescribed the Constitution and this Act; and

(c) is either-
(i) nominated by a political party; or

(ii) an independent candidate supported by at least five hundred
registered voters in the ward concerncd.

(2) A person is disqualified from being elected a member of a county
assembly if the person -

(a) is a State officer or other public officer, other than a member of
the county assembly;

(b) has, at any time within the five years immediately before the date
of election, held office as a member of the Commission;

(c) has not been a citizen of Kenya for at least the ten years
immediately preceding the date of elcction;

(d) is of unsound mind;

(e) is an undischarged bankrupt;

(f) is serving a sentence of imprisonment of at least six months; or

(g) has been found, in accordance with any law, to have misused or
abused a State office or public office or to have contravened
Chapter Six of the Constitution.

(3) A person is not disqualified under subsection (2) unless all
possibility of appeal or review of the relevant sentence or decision has
been exhausted.
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Bil-[, 2026 (SENATE BtttsRE: THE CONSTITUTION OF
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This has reference to your letter dated the 13'h April, 2026, under Ref.

SEN/DCACYJLAHRCI2O26/28(a), and the request for submissions on the Constitution of
Kenya (Amendment) Bill, 2026 (Senate Bills No. 7 ol 2O26). We note that the Bill is the
same as the one sponsored by Sen. Raphael Chimera that was published by the Senate

on the 24th November, 2023.

We have perused the contents of your letter and accompanying text of the Bill and note
as hereunder.

The Bill proposes:

(a) to amend Article 99(1) of the Constitution on the qualifications and
disqualifications for election of a member of Parliament to provide that a
person is disqualified to be elected as a member of the Senate if that person

is county governor or has, at any time in the preceding five years before the
election. held office as a county governor;

(b) to amend Article 193(2) of the Constitution on the qualifications for election
as a member of a county assembly to provide that a person is disqualified to
be elected as a member of a county assembly if that person has, at any time
in the preceding five'years before the election, held office as a county
governor;

(c) to amend section 24(2) of the Elections Act (Cap. Z) on the qualifications and
disqualifications for nomination as member of Parliament, to provide that a

P O. Box4ol1240100, NAIROBI, KENYA TEL .2Sa 20 227744112251355n71191,1,5555n732529995
E-M/\IL' .::..r'a::1e',.,.:l:.,\, 1. 1 :,.',t.WEBSIIE ."r',i., ,l-Jr!,-..ilaa!,,.i,:

COOPERITIVE BANK HOUSIl, IIAILLE SELLASIE AVENUEP.O. Box 56057-00200, Nairobr-Kcoyr TEL: Nairobi 22210291 2240137

&
{

.9.
ISO 9001:2N, C.tafut



person is disqualified from being nominated for election as a member of the

Senate if that person is county governor or has, at any time in the preceding

five years before the election, held office as a county Sovernor; and

(d) to amend section 25(2) of the Elections Act on the qualifications for

nomination as a member of a county assembly to provide that a person is

disqualified from being nominated for election as a member of a county

assembly if that person has, at any time in the preceding five years before the

election, held office as a county Sovernor.

ln our considered opinion, the Bill does not a require to be approved at'a referendum as

it does not deal with any of the matters specified in Article 255(1) of the Constitution.

Fufthermore, in view of the fact that the Bill was introduced in the Senate, it falls within

the ambit of Article 256 as an amendment by Parliamentary initiative. The proposed

amendments to the Elections Act are consistent with the requirement set out in Article

256(21 in that they only address consequential amendments to legislation arising out of

the proposed amendments to Articles 99 and 193.

The proposed restriction on the eligibility of former county Bovernors to be eligible to

be elected as members of the Senate or county assemblies is consistent with the

provisions of Article 24 on the limitation of rights and fundamental freedoms as the

restriction is proposed to be limited by law, and it is reasonable and justifiable, and

takes into account the need to ensure that the enjoyment of rights and fundamental

freedoms by any individual does not prejudice the rights and fundamental freedoms of

others.

The question of the eligibility of a person to be elected as a member of Parliament is set

out in Article 99 of the Constitution. Clause (2) thereat sets out the grounds for

disqualifying a person from being eligible to be elected as. Member of Parliament.

Paragraph (h) specifically states that a person is disqualified if the person is found, in

accordance with any law, to have misused or abused a State office or public office or in

any way to have contravened Chapter Six. Clause (3) further states that a person is not

disqualified under clause (2) unless all possibility of appeal or review of the relevant

sentence or decision has been exhausted. These provisions are mirrored in clauses (2)

and (3) of Article 193.

Furthermore, the issue of accountability of county Sovernors, members of county

executive committees and members of county assemblies is multidimensional in nature

involving other State organs including the Auditor-Ceneral, Controller of Budget,

National Police Service, Ethlcs and Anti-Corruption Commission and Director of Public

Prosecutions, which are independent of the Senate and county assemblies'

ln light of the foregoing, it is our considered view that the issues intended to be

addressed by the Bill are sufficiently addressed by Article 99(2) and (3) and Article

193(2) and (3) of the Constitution. Furthermore, the Auditor-Ceneral, Controller of

Budget, National Police Service, Ethics and Anti-Corruption Commission and Director

of Public Prosecutions, in the exercise of their powers and performance of their

functions, play a key role in facilitating the oversight role of the Senate and county

2
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assemblies over county govemors, and thereby provide votec with reference points in

making informed choices of whether or not to vote for a former county governor in a
Senate election.

We thank you and assure you of our continued support.

Hon. cBs
SOTICITOR GENERAL
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RE: suBMlssloNs oN THE coNsflTUTtoN oF KENYA (AMENDMENT) B|LL
2026 (SENATE BtL6 NO. 7 OF 2026)

we acknowledge receipt of your letter Ref. sEN/DGAC/DGCIJtAHRc/2o26/2g(b)
dated l3th April,2025 regarding the above subject matter.

This is to confirm that the commission will attend the committee meeting
scheduled for Thursday. 30th April,2o26 at 9.00 a.m. to deliberate on the Bill.

Please note that. due to pre-planned activities out of Nairobi, the Acting
Commission Secretary/cEo will be unavailable. However, Mr. C5 Chrispine owiyel
OGW' Director, Legal Services, will lead the Commission's team during the meeting.
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THE ]NDEPENDENT ELECTORAL AND BOUNDARIES COMMI5SION

MEMORANDUM

TO THE SENATE

ON
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lndependent Electoral &, Boundaries Commission 0.E.B.C)

Anniveruary Towers, Off University Way

P.O. Box 45371-OOl0O. Nairobi-Kenya

Telephone: +254 (O) 20 29925



lntroduction

l. The lndependent Electoral and Boundaries Commission (IEBC) established under

Article 88 of the Constitution is responsible for the conduct or supervision of referenda

and elections to any elective body or office established by the Conttitution and any

other elections prescribed by an Act of Parliament.

2. The IEBC is a Constitutional Commission established under Chapter 15 of the

Constitution with particular reference to Article 249 which sett out the objects of

Constitutional Commissions.

3. The general functions of the IEBC and other Commissions are Jet-out under Arflcle

252(1). However. the specific mandate of the Commission is prlmarily governed by

Article 88(4) of the Constitution and Section 4 of the IEBC Act.

4. The IEBC notes the Bill under reference and makes the following submissions

Purpore of th€ Bill

5. The Bill seeks to amend Article 99(2) and 193(2) of the Constitution of Kenya to bar

persons who have served as County Governors from vying for election as memben of

Parliament or members of county assembly for the first five yeart immediately after

serving at county Sovernors.

6. The Bill further proposes to amend Sections 24(2) and 25(2) of the Elections Act which

replicate the above provilionl of the Constitution.

7. The IEBC makes the following general commentt on the laws that directly affect the

mandate of the Commisrion.

C'enenl Comments



whereas the constitution of Kenya (Amendment) B'il. 2026 makes proposals to amend

the Constitution and the Elections Act, these proposals directly affect the Commission's

functions as the proposal seeks to review qualifications/disqualifications of candidates for

election.

Specific Comments

l. This Bill intends to review provisions of Section 24(2) and 25(2) of the Elections Act

taking into account emerging reforms and to this we make the following specific

commenti on proposals that have an impact on the said Act.

2. The IEBC hal endeavored to prepare submissions which highlight the relevant legal

framework. implication of the proposed Bill and the consequential impact of the Bill.

ln addition. IEBC has proffered further views including international bert practices on

the proposed amendments.

kgal framavo* Current provlsian Nevu propool

Article 99 (2) Provides for the

Article 193(2)

dirqualificationt of Members of I

Parliament

for Members of the County

Assembly

Provides lor disqualifications

for Members of the Parliament

immediately preceding the date of election. held office

as a County Govemor.

Section (24) (2) (ba)ln the case of election to the senate

P

99(2) (ba) (i) and (ii)

ln the case of election to the senate -
i. ls a County Governor or

ii. Har. at any time within five years immediately

preceding the date of election, held office as a

County Govemor.

ov de for aliquJtincarions Iert-iire rg:fzxUa) tar, it -y tinre *ittin rlv" ["u.s

Section 24 (2)

I

ls a County Govemor or

Has. at any tirne within five year immediately

preceding the date of election. held office as a

County Governor



on 25(2) Provides for aisouatincatlonJT'l
for Members of the CountY

Assembly

tecti,cn (25Xa ibat his.-at any ti"ne within fnre yeart

immediately preceding the date of election. held office

as a County 6overnor. 
l



Assessment of Political Rights in the Kenyan context

3. ln its analysis. the IEBC notes that the bills propore to amend the Constitution and the

Elections Act with the aim of barring perions who have served as County Covernors

from contesting as members of Senate and County Assembly amendments which fall

within the category of Articles 24 and 38 of the Constitution.

4. Article 24 of the Constitution provides that "A right or fundamental freedom in the Bitl

of Rights shall not be limited except by law, and then only to the extent that the

limitation is reasonable and justiliable in an open and democratic tociety based on

human dignity, equality and freedom and taking into account all relevant factors"

5. Article 38 (3)(c) of the Constitution provides that every adult citizen has the right.

without unreasonable restriction to be a candidate for public office, or office within a

political party of which the citizen is a member and, if elected. to hold office. Thit

provision is under the Bill of Rights and its proposed limitations need to be in amity

with the provilions of Article 24 which provides the circumstances and the extent under

the said rights and fundamental freedoms may be limited.

6. Notably. the applicable exception is that these rights can only be limited by express

provisions of the law and to the extent that the said limitation is reasonable and

justifiable in an open and democratic society. We submit that the said limitationr may

not be limited arbitrarily or whimsically.

7. Article 24(3) of the Constitution also provides that the state or a person seeking to
justify a particular limitation shall demonstrate to the court. Tribunal or other authority

that the requirements of Article 24 ol the Constitution have been latisfied. This

therefore confers upon parliament the duty to not only promote but also protect the

rights and fundamental freedoms espoused in the Bill of Rights.



8. ln addition. Article 73 (2) (a) of the Constitution provides that: " The guiding principler

of leadership and integrity include rclection on the basis of personal integrity,

competence and suitability, or election in free and fair electiont."

9. lt il our considered view that the intents and purposes of the Memorandum of Objects

and Reason of the Bill that proposet to limit the provirionl of Chapter Four, should in

essence consider other available mechanism: within the ethics. integrity and electoral

legal framework to achieve the desired PurPose which includes to enhance

accountability and deal with conflict of interest of an elective leader. ln addition. it

behoves the affected perron in the respective assembly to recuse himself or herself from

presiding over matters arising from the tenure of their previous office.

10. lt is our humble proposal. that instead of timiting the rights espoused under Article

38(3)(c) of the Constitution. consideration should be made to expand the existing

legislative frameworks inherent in the Elections Act, Election Offences Act, Leadership

and lntegrity Act and the Ethics and Anti- Corruption Commission Act to bar convicted

office holders in future elections al anticipated under chapter six read together with

Article 99 (2)(h) of the Constitution. lt is an anathema to constitutional ethos and

principles to meet out a blanket punishment of all persons desirous of contestinS

election to elective state offices.

Consideration of Case law, lnternational lnrtrumentr and Best Practices

11. lt il a settled constitutional principle that a provirion intended to limit a constitutional

right lhould not derogate the core or essential content of the right. lt even goes further

to fortify the importance of the proportionality test by including an additional

safeguard against excessive limitation. lndeed, it is argued that limiting rights degrades

human dignity and has the effect of curtailing freedoms. Therefore. any limitation of

rights ought to be rearonable and proportionate.



12. The commission is guided by the Canadian Supreme Court Rullng in R V, David Oakes

(1985) I t.C.R.l0i which provides two testr: The Oakes test and the proportionality

test. These two tests read together. state that it must be shown that the means chosen

to limit a right must be reasonable and demonstrably justified which implies that the

meant chosen to achieve the objective must be proportional to the burden on the rights

of a person.

13. The European convention on Human Rights (ECHR) provides in all its general

limitation clauses. that the measures must be neceisary in a democratic society and

Articte l2 of the ICCPR on freedom of movement emphasizes that limitations must be

consistent with the other rights recognized in the present Covenant.

14. Similarly. the African Commission of Human and Peoples Rights contains a general

limitation clause in Article 27 paragraph 2 states thus: " The rights and freedoms of each

lndividual shall be exercised with due regard to the rlghts of others, collective security,

morality and common interest,"

15. ln this regard. the principles of proportionality. necersity. appropriateness and the

requirement that any Iimitation adopt the least restrictive means form the core criteria

for arsessing the permissible scope of limitations on rightr. as expressly provided under

Article 24 of the Constitution of Kenya. This criterion is further reflected in the Sirucasa

principles on the limitation and derogation provisions carried in the ICCPR which

underscore that any limitations imposed must not negate the essence of the rights

concerned. must not encroach upon minimum core obligations. and must at all times

adhere to the principle of proportionality.

16. The Constitution states that a right or fundamental freedom in the Bill of Rights shall

not be limited except by law, and such limitation shall reasonable and justifiable in an

open and democratic society. All these requirements are a culmination of the various

guiding principles behind the international human rights instruments like the Sirucasa

principlel referred to above.



17. ln light of the foregoing. it is imperative to note that the law remains the foremost

instrument for safeguarding the rights of the people. Parliament is correspondingly

vested with the responsibility of exercising due caution in the discharge of its legislative

mandate. so ar to avoid the arbitrarily deprivation of any citizen's rights and

fundamental freedoms.

18. Accordingly. it is our considered view that. the reipect to the aforesaid limitations. all

Acts of Parliament ought to conform to the applicable international standards at both

the drafting and enactment stagei. Such conformity will obviate violations to the

applicable limitations contemplated under Article 24.

19. Further, should this Bill be enacted into law. the Commission ,'vill be obligated to

initiate consequential amendmentr to the electoral ttatutory instruments and other

relevant guidelines within the electoral operational framework.

CONCLUSION

The Commission submits its commentr on the draft Bill and urges this Honourable House

to conlider the proposals herein.

OBADIAH KEITANY. MBs

FOR CoMMrsSroN sECR.ETARY/CEO
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l.OINTRODUCTION

The County Assemblies Forum (CAF) is the coordinating body of the 47 County

Assemblies in Kenya. The primary mandate of CAF is to promote nctworking and

syncrgy among the 47 County Assemblics, coordinate intcrgovernmental relations

and enhance good practice in lcgislativc dcvclopment. Our Mission is to provide

effcctive leadership and coordination of the 47 County Assemblies and through

policy and legislativc action, promote a conducivc working cnvironment for all its

members, and in that way delivcr quality serviccs to the people.

As a critical pillar in the govcrnance architccture under dcvolution, CAF is

committed to ensuring that lcgislativc and constitutional reforms uphold thc

intcgrity, functionality, and autonomy of County Assemblies.

2.0. BACKGR OUND

2.t Thc Constitution of Kcnya (Amcndment) FitL,2026, seeks to amend Articles 99 and 193

of the Constitution, as wcll as Scctions 24 and 25 of the Elections Act.

The Bill introduces a fivc-year "cooling-off period" barring currcnt and former county

governors from contesting for elcction as Mcmbcrs of the Senate or County Assemblies

within five years of lcaving office.

Thc rationale underpinning the Bill is to mitigate conflicts of interest by ensuring that

individuals who havc served in thc executivc arm at the county level do not

immediately transition into lcgislative bodics rcsponsible for oversight of their prior

administration.

2.2

2.3

3.0.

3.1.

GENERAL OMMENTS

CAF rccognises that the oversight mandatc of County Asscmblies under Articlc 185(3)

is fundamental to thc success of devolution. Thc integrity and independcnce of

oversight processes must be safcguarded to ensurc accountability in thc management

of public rcsources

The Bill addrcsses a fundamental conflict of intcrest inherent in the immcdiate transition3.2
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of a former county governor into a legislative role within the County Assembly or

Scnate. Given that County Asscmblics are constitutionally mandated under Article

185(3) to exercise ovcrsight ovcr the county cxecutive, thc prcscnce of a former governor

as a Mcmber of the County Assembly would undermine the objectivity and credibiliry

of that ovcrsight function, particularly where the Assembly is required to scrutinise

decisions made during that govcrnor's tenure.

3.3. In sum, the Bill advanccs the principlcs of scparation of powers, institutional integrity,

and accountable governance by prcventing thc emergence of a "revolving door"

scenario in which former cxccutive office holders immediately assume oversight roles

ovcr thcir own prior adminishation

3.4. Notwithstanding the above, CAF notes that the proposed limitation raises significant

constitutional concerns, particularly in relation to political rights under Article 38 and

equality under Article 27. Any restriction must meet the threshold sct under Article 24

on limitation of rights, includhg proportionality, neccssity, and reasonableness.

3.5. CAF emphasizes that while Chapter Six of the Constitution underscores leadership and

integrity, blanket disqualifications that are not tailorcd to specific accountability

outcomes risk undermining democratic participation.

3.6. Comparative jurisdictions (Such as Nigeria, USA, South Africa, United Kingdom and

India) dcmonstrate that whilc thc risk of conflict of interest arising from former

executivcs hansitioning into ovcrsight institutions is widely recognised, most systems

do not impose blanket disqualifications. Instcad, they rcly on institutional safeguards,

cthics framcworks, and accountability mcchanisms. Kenya's proposed five-year

restriction is thcreforc a novcl and more rcstrictive intervention, which must be

carcfully justificd undcr Article 24 of the Constitution to cnsure that it is proportionate,

neccssary, and the least restrictive mcans of achieving the intcnded objective.

3.7. CAF appreciates thc opportunity to conhibute to this Bill and, based on the foregoing

commcnts, notes thc following; -

3lPage



4.0 MATRIX THE PROPOSE

NO. CLAUSE PROPOSED AMENDMENT IUSTIFICATION

lClause 2 - Amendment of Article 99
of the Constitution of Kenya

Article 99 of the Constitution is

amended in clause

(2) by inserting the following new

paragraph immediately

after paragraph (b)-

(ba) in the case of election to the

Senate-

(i) is a county governor; or

(ii) has, at any time within the five

years

immediately preceding the date of

election, held office as a county

governor;

No Amendment ) Protects the Senate's role in

over-sighting county funds

and ensures that audit

reports for a governor's final

years are reviewed

impartially



Clause 3 - Amendment of Artide

193 of the Constitution of Kenya

Article 193 of the Constitution is

amended in

clause (2) by inserting the following

new paragraph

immediately after paragraph (b)-

(ba) has, at any time within the five

years

immediately before the date of

electiorL held office

as a county governor;

No Amendment l Essential to prevent a

nrevolving door" where

executives oversee their own

past financial decisions as

MCAs

Yours sincerely,

HON. SETH KAMANZA,

CHATRPERSON.
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ETHICS AND ANTI.CORRUPTION COMMISSION

MEMORANDUM BY THE ETHICS AND ANTI.
CORRUPTION COMMISSION TO THE STANDING
COMMITTEE ON JUSTICE LEGAL AFFAIRS AND
HUMAN RIGHTS ON THE CONSTITUTION OF

KENYA (AMENDMENT) BrLL, 2026 (SENATE BrLLS
NO. 7 OF 2026)

Wednesday, 29'h April 2026

EACC

-
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{I\ACC Report on GALANA BLOCK 1/1}

The Ethics and Anti-Corruption Commission is a Constitutional Commission

established under section 3 of the Ethics and Anti-Corruption Commission Act, CAP

7H, pursuant to Article 79 of the Constitution of Kenya.

This memorandum is submitted to the Senate Standing Committee on Justice Legal Affairs

and Human Rights as requested vide a letter SEN/DGAC/JLAHRC/2026/28(m) dated

13s April 2025 from the Clerk of the Senate.

The Bill seeks to amend Articles 99(2) and 193(2) of the Constitution and to make

related amendments to sections 24(2) and 25(2) of the Elections Act, Cap. 7 of the

Laws of Kenya, to bar persons who have serued as County Governors from vying for

election as Senators or Members of a County Assembly for the first five years

immediately after seruing as County Governors. This will enable the completion of

any ongoing accountability processes concerning the administration and financial

management of the county, which may have a bearing on the suitability of the

former County Governor to hold any other elective office.

Consequently, the Commission has prepared its submissions to the Committee as

elaborated below.

a) The Ethics and Anti-Corruption Commission (EACC) is established under

Article 79 of the Constitution of Kenya 2010 and the Ethics and Anti-

Corruption Commission Act, with the mandate to combat and prevent

corruption, economic crimes, and unethical conduct in public service.

b) Pursuant to its constitutional and statutory mandate, the Commission submits

this memorandum to the Senate concerning the Constitution of Kenya

(Amendment) Bill, 2026, with a focus on integrity, accountability, and good

governance.The land is also a key component of the Galana Kulalu Irrigation

Development project, aimed at boosting food security and promoting agro-

based industries.

2) BACKGROUND

3) EACC COMMENTS

S/No Clause (No.) in
the Draft Bill

Provision
Comment (s)
Raised / Position

Justification
(s)/Rationale

1

Clause 2
Article 99(2)
of the
Constitution

Supports the
Constitution of Kenya
(Amendment) Bill,
2026.

Prevents conflict
of interest since
the Senate
exercises
oversight over
County

llPageTuangamize Ufisdi, Tuijenge Kenya
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Governments and
allows completion
of audit and
accountability
processes.
Promotes
compliance with
Chapter Six
(Leadership and
Inteqrity)

2

Clause 3

Article 193(2)
of the
Constitution

Since County
Assemblies
oversee County
Executives, this
will prevents
interference with
oversight
processes and
avoids
institutional
conflict between
former executive
roles and
Legislative
oversight

3

Clause 4

Section 24(Z)
of the
Elections Act
(cap. 7)

This Aligns
statutory
provisions with
constitutional
amendment that
ensure
consistency in
electoral Law and
further enforces
integrity
safeguards in
elections

4

Clause 5

Section 25(2)
of the
Elections Act
(Cap. 7)

Enables voters to
make informed
decisions based
on verified
accountability
outcomes,
thereby
enhancing
transparency and
trust in electoral
systems.
Reinforces public
trust in

fuangamize Ufiedi, Tuijenge Kenya 2lPage
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govemance,
electoral systems,
and oversight
frameworks,
promoting
responsible
leadership in
public service.

Dated this Wednesday, 29th day of April 2026.

AbdiA: Mohamud, EBS, MBS

Secratary/ Chlef Execudve Oltlcer
ETHICS AilD AI|TI-CORRUPTIO]I OOMITIISSION

T@ngamae tllsdi, TulJenge Ken a 3lPage
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ETHICS AND AI.ITICORRUPTION COMME'ION
INTEGRIfY CENTRE (Jakaya Kikwetez'\r'alley Road Junction) P.O. Box 61130 - 0O2OO, NAIROBI, Kenya

TEL.:254 (o2O) 4997000. MOBILE: O709 78|OOO: O73O99700o
FAX:254 (02O) 2240954 EMAIL: se_...i@!nj!g1!ly.go.!9 WEB5ITE: r.v',^.,,"r, qqs6 ;o l,,t'

\Uhen replying please quote:

You r Ref: SEN/DGACPLAH RC/2026/28(m) Date: 29th April, 2026

Our Ref: EACC.1/13 VOL IV (110)

J.M Nyegenye, CBS'
Clerk of the Senate i

The Senate, Clerk'srChambers
Parliament Buildingj
P.O. Box 41842-00100
NAIROBI. ]

Dear Mr. Nyegenye,
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RE: SUBMISSION OF MEMORANDA ON THE DRAFT CONSTITUTIOT$.OF E
(AMENDMENT) BrLL, 2026, (SENATE BILLS NO. 7 OF 2026)

We acknowledge receipt of your letter dated 13h April, 2026 requesting the Commission
to Submit views on Constitution of Kenya (Amendment) Bill, 2025.

The Commission has carefully examined the Draft Bill and acknowledges the intent of the
Bill to strengthen governance structures, enhance devolution and improve institutional
accountability. In this regard, the Ethics and AnU-Corruption Commission expresses its
support for the obJects and intent of the Constitution of Kenya (Amendment) Bill, 2026.

The Commission notes that the proposed amendments reinforce accountability
mechanisms by allowing sufficient time for the audit, investigation and resolution of
matters arising during a Governo/s tenure. This is critical in ensuring that oversight
processes are conducted comprehensively and without undue interference.

Further, the Bill mitigates potential conflicts of interest by preventing former Governors
from exercising influence over, or participating in, processes that scrutinize their prior
administrative decisions. This safeguard upholds the integrity and independence of
accountability institutions.

The Commission also notes that the amendments promote public confidence in the
govemance and electoral systems by enabling voters to make informed decisions based

wtngtrnlD Ufredl, TulJarye Katya



on the outcomes of completed accountability processes. In doing so, the Bill advances

transparency, integrity and responsible leadership in publlc service.

Overall, the proposed amendments are consistent with the consfrtutional principles of

good governance, ac@untability, integrity and are therefore o<pecEd to enhance public

trust ln Kenya's electoral and oversight framewod<s.

We trust that our zubmissions wlll be of assistance ln strengthening the proposed

legislative reforms. The Commission remains available for any furher clarificaUon or

engagement as may be required.

Yours Sincerely,

ABDI A MOHAiiUD, EBS, MBS
SECRETARY/CHIEF EXECUTIVE OFFICER

tbogpntu lraed+ fvijc,qtc Kcrrt
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KENYA NATTONAL COMMTSSTON ON HUMAN RIGHTS (KNCHR)

ADVISORY ON THE CONSTTTUTTON OF KENYA (AMENDMENT) (NO. 7l OF 2026

SUBMITTED TO

THE SENATE STANDING COMMITTEE ON JUSTICE, LEGAL AFFAIRS AND HUMAN

RIGHTS

28TH APRIL 2025

Kenya National Commission on Human Rights

1st Floor, CVS Plaza, Lenana Road

P.O. Box 74359-00200

NAIROBI, KENYA

Tel: 254-20-27 17 9OB I 27 77 256 / 27 12664

Fax'.254-20-2716760

Website: www.knchr.ors



A. INTRODUCTION

1. The Kenya National Commission on Human Rights (the Commission or KNCHR) is a

Constitutional Commission established under Article 59(1) and Chapter 15 of the

Constitution of Kenya and subsequently operationalized through the Kenya National

Commission on Human Rights Act, 2011.1 The KNCHR is mandated to act as the principal

organ of the state in ensuring compliance with obligations under international, and regional

treaties and conventions relating to human rights. Section 8 (a) and (b) of the KNCHR Act,

2011 enjoins the KNCHR to promote respect for human rights, develop a culture of human

rights in the Republic, and promote the protection and observance of human rights in public

and private institutions. Section 8 U) of the said Act further mandates the KNCHR to perform

such other functions as the Commission may consider necessary for the promotion and

protection of human rights.

2. ln addition to the functions of the Commission outlined in Article 59 (2) Constitution of Kenya

2010 and Section 8 of the Kenya National Commission on Human Rights Act, 201,1 the

Commission has additional functions to oversight implementation of the Prevention of

Torture Act2 and also under the Convention on the Rights of Persons with Disabilities as the

national monitoring agency. Regionally, the KNCHR enjoys an Affiliate Status with the African

Commission on Human and Peoples' Rights and the African Committee of Experts on the

Rights and Welfare of the Child. The Commission is also a member of the Network of African

National Human Rights lnstitutions (NANHRI), the regional umbrella body that brings

together National Human Rights lnstitutions in Africa. The National Commission is accredited

with'A'status by the Global Alliance of National Human Rights lnstitutions (GANHRI) for

compliance with the principles relating to the Status of National Human Rights lnstitutions

("The Paris Principles").

1 Act No. 14 of 2011 .

2 Under section 12 of the Prevention of Torture Act, 2017 (Act No. 12 oI 2017): available at
http://kenvalaw. orq:818 1/exisUkenvalex/actview. xq l?actid=No .ok2012o/o20ofok202017 .

2



3. lnpursuanttotheabovemandateanduponreceiptofaletterdated23'dFebruary2124,lhe

KNCHR was invited by the office of the Clerk of the Senate to submit comments on the

Constitution of Kenya (Amendment) (No.2) bill (Senate Bills No.52of 2023l. and makesthe

following submissions.

B. GENERAT COMMENTS

4. The Commission welcomes the Constitution of Kenya (Amendment) (No. 2) Bill which, by

barring former county Governors from vying for the positions of member of county

assemblies and Senate within the first five years after serving as county governors, will allow

for any accountability processes related to administration and financial management affairs

within the county to be completed.

5. The Constitution at Article 38 entitles every citizen to make political choices. This includes

the right of every adult citizen to vote and to vie for public office. This right, however can be

restricted on legal, reasonable and justifiable grounds.

6. Article 185(3)(4) of the Constitution as read together with section 8 of the County

Governments Act, 2012 vest county assemblies with the oversight role over the county

executive committee including the Governor. According to Article 96(3) of the Constitution,

the Senate among other things "exercises oversight over national revenue allocated to the

county governments". These oversight and related responsibilities over county governments

are further buttressed under the Public Finance Management Act (section 8) and the Senate

Standing Orders. Article 229 of the Constitution further stipulates that the Auditor General's

reports may be submitted to Parliament or the relevant county assembly.

7. The Commission opines that limiting the right of former Governors from vying for these

positions within the first five years after the end of their terms as Governors is reasonable

and justifiable within the ambit of Article 24 of the Constitution. This is because Senators and

J



Members of County Assemblies directly oversight Governors, it is possible for Senators or

Members of County Assemblies who were Governors to directly or indirectly influence the

examination of the audit reports submitted by the Auditor General or conduct of

investigations into administration and financial mismanagement during their immediate

ten u re.

8. Barring (former) Governors from vying for the oversight positions within the first five years

after the end of their tenure as Governors would:

i. Prevent actual conflict of interes! in line with Chapter 6 of the Constitution,

Leadership and lntegrity Act; Public Officer Ethics Act and other laws;

ii. Promote democratic and accountable exercise of Power: This is one of the objectives

of devolution. Any inquiry or investigations into the reports or conduct during their

tenure as chief executives would commence and proceed without undue

interference;

iii. Enhance the separation of powers and checks and balances which are fundamental

principles and objects of our devolved system under Articles 174, 175 of the

Constitution;

iv. Promote the national values and principles of the Constitution under Article 10; and

v. Promote the values and principles of public service enshrined under Article 232 and

Public Service (Values and Principles) Act, 2015

9. The memorandum of object and purpose of the Bill promotes other key

constitutional provisions including good governance, integrity, transparency and

accountability under Article 10; leadership and integrity under Chapter Six; the values

and principles of public service under Article 232 and public finance under Chapter

Twelve.

4



10. The Commission is however opposed to also subjecting this limitation to positions for

Members of the National Assembly since they play a minimal role in oversighting

cou nty chief executives.

11. The Commission further notes that similar restrictions have been imposed elsewhere

in law. For instance, for appointment of members of the lndependent Electoral and

Boundaries Commission (IEBC), Article 88 (2) of the Constitution disqualifies a person

from appointment as a member of the IEBC if the person has, at anv time within the

preceding five vears. held office, or stood for election as a member of Parliament or

of a county assembly; or a member of the governing body of a political party. The

imposition of this requirement for former Governors under the Bill would therefore

not be anything new to Kenya's constitutional and legal framework.

12. ln view of these arguments therefore, the Commission recommends the enactment

of the Constitution of Kenya (Amendment) (No. 2) bill (Senate Bills No. 52 of 2023).

SIGNED BY:

i

CTARIS OGANGAH

CHAIRPERSON

5
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MEMORANDUM

Fncm : Electoral Law and Governance lnstitute for Africa

To : Justice tegal Affairs and Human Rightl Committee - Senate

Date : April, 2025

RE : The Constitution of Kenya (Amendment) Bill 2026 (Senate Bill No. 7 of 2026)

Background

. The Justice and Legal Affairs Committee (J[AC) in the Senate, in line with Article
ll8 of the Constitution and standing order number 145(5) of the Senate Standing

Orders, invited the Electoral Law and Governance lnstitute for Africa (ELGIA) to
submit representations/Comments on the Constitutional (Amendment)Bill (Senate

Bills No. 7 of 2026).

a The Bill seeks to amend Articles 99(2) and 193(2) of the Constitution, and
consequently Sections 24(2) and 25(2) of the Elections Act. The objective of the
amendment is to bar persons who have served as County Governors from vying
for election as Members of Parliament or members of County Assemblies for the
first five years immediately after serving as county governors. According to the
Memorandum of Objects and Reasons, the reason for this amendment is to enhance
accountability and prevent conflict of interest among such leaders in the decision-
making process.

a Electoral Law and Covernance lnstitute for Africa (ELGIA), a continental
organization, headquartered in Nairobi, Kenya, working to strengthen and
consolidate conttitutional democracy, good governance, and electoral processes in

African dialogue, electoral reforms, and advocacy. ELGIA works with continental
and sub-regional organizations, among them the African Union, East African
Community (EAC). Southern Africa Development Community (SADC). and
ECOWAS. Through this, the institution seeks to strengthen Sovernance and political
institutions through technical assistance, capacity building, advocacy. and research.

1lP a 6t r:
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. ELGIA has developed this Memorandum to highlight the main considerations that

will inform the Committee on the proposed constitutional amendment. EL6IA

present5 two thematic issues:

A. Political Rights: Limitation of Fundamental Rights and Freedoms

o Chapter Four of the Constitution of Kenya provides for the Bill of Rights. Part one

of the chapter lays out the general provisions relating to the Bill of Rights. and Part

two of the Chapter outlines the Rights and Fundamental Freedoms. The right to
contest as a member of Parliament and or to contest as a member of the County

Assembly is a Constitutional/Political right within the Bill of Rights. Article 38(3)(c)

provides that every adult citizen has the right, without unrcasonable rcstrictions. to
be a candidate for public office or office within a political party of which the citizen

is a member, and if elected to hold office.

a ELGIA submits that in amending the proposed Constitutional Articles, the Bill, in its

content. consequently, limits the political rights provided under Article 38 of the

Constitution, which includes the right to vie or be a candidate for any public office.

Article 24 of the Constitution sets out the circumstances under which the rights and

fundamental freedoms may be limited. Under the Article, the rights can be limited

by law to the extent that the limitation is reasonable and justifiable in an open and

democratic society.

. The Constitution additionally provides that a provision limiting a right or
fundamental freedom shall not derogate from its core or essential content. lt is

important to note that Article 24 of the Kenyan Constitution was borrowed heavily

from the Canadian Supreme Court Ruling in R V. David Oakes (1986) I S.C.R. 103,

generally referred to as the 'Oakes Test'. which generally says that limitation must

be justifiable in an open and democratic society and through a proportionality test.

o Article 24(3) of the Constitution also provides that the state or a perion seeking to
justify a particular limitation shall demonstrate to the court, tribunal, or other

authority that the requirements of Article 24 of the Constitution have been satisfied.

This is on the basis that the Constitution gives the state and state organs. including
parliament, the duty to promote. fulfil, and protect the rights and fundamental
freedoms in the Bill of Rights.

a A limitation must be shown to give effect to another constitutional guarantee. A

trivial objective will be rejected. ln the words of Woolman 5 in the South African

Journal entitled: Riding the fush me pull you, he says. 'Administrative convenience

and the savi'ns of costs should not iusti'fv the overridine of the consti tional

Ie
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ELGIA

concurt. vou misht at well have left their protection to the huil-builv of the

%
le.eitlative procett...

a The Article further outlines factors to be taken into account in an attempt to limit
the Bill of Rights. These factors include. but are not limited to, the relation between

the limitation and its purpose and whether there are less restrictive means to achieve

the purpose.

a After reading the Memorandum of Objeas and Reasons of this Bill aiming to limit
and restrict the Bill of Rights. it is our submission that there are other. less restrictive

means within the electoral law and integrity framework to achieve the purpose,

which includes enhancing accountability and dealing with conflicts of interest of an

elected leader. lt is a settled principle that the purpose of a limitation fails the test

of proportionality if there is the presence of other means to achieve the same ends

without the limitations, with or without minimally restricting the rights.

B. Comparative analysis and international law and lnitrumentJ

o Lawful restriction on Political Rights has been an ongoing debate. Rufus King, one

of the American Founding fathers once said, 'He who has proved himself to be

most fit for an office ought not to be excluded by the Constitution from holding
rf 'This is an argument he advanced during debate over the necessity of term limits
in elective positions.

a Limitations of political rights in a constitutional text must be consistent with
international obligations. The lnternational Covenants include the lnternational
Covenant on Civil and Political Rights (ICCPR). Article 5 of this Covenant provides

that the covenant may not be interpreted as implying for any state. grouP. or
person to perform any act aimed at the destruction of any of the protected rights.

Article 25 of ICCPR on political participation states that there should be no
unreasonable restrictions. Most jurisdictions have referred to these international
covenant provisions while developing the limitation clauses.

a Based on consistency with international obligations, most jurisdictions have no
specific laws restricting and limiting a person from running for other offices after
reaching term limits in the current position. ln the United States, Canada, and

Britain, there are no specific laws restricting and limiting a person from running for
other offices after reaching term limits in the current position. For instance, in the
United States. Mark Robert U?arner. the Current Senator for Virginia, served as the
59'h 6overnor of Virginia from the year 2OQ2 to 2005. Upon reaching the
maximum term limit. he ran for the Senate in 2008.

3 | l),r rli



ELGIA

a The South African Constitution provides a highly sophisticated human rights

architecture and lays out human rights limitation details under Article 35(2) of the
Constitution. lt provides that no law may limit any right entrenched in the Bill of
Rights.

Conduslon
a The drafters of the Constitution of Kenya provided expreis provisions for due

consideration and a framework for limitation of the Bill of Rights and fundamental
freedoms. Some of the lnternational lnstruments, such as the ICCPR, have also
provided a general limitation clause. This is for the purpose of allowing the
enjoyment of such rights with restrictions through legislation.

t
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KENYA LAW REFORAA COMMISSION

KLRC/8/86 VOL.lXlo4) 27,r Aprll,2026

Mr. J. M. Nyegenye, CBS

Clerk of the Senate
Clerk's Chambers
Parliament Buildings
P. O. Box 41842 - 00100
NAIROBI

RE THE CONSTITUTION OF KENYA (AMENDMENT) BILL. 2026 ('ENATE BILLS

NO. 7 OF 2026)

Reir,rr'ence is macie to'/our lettel Ref: SEN/DGACiDGC/JL,\ilRC,/2C26i28(e) date<j l3rh

Aprii. 2026.

Enclosed herewith, please find the Commission's Comments on Propoled Constitution
of Kenya (Amendnrent) Blll. 2026 (Senate Bills N0.7 of 2026) for fr.rrther action.

Wlthank you for your continued cooperation and support

t'rL+
Plter Musyimi. H5C
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Copy to:

Ms. Chrlstlne Aglmba, 5C, MBt
Chairperson, KLRC
NAIROBI To see File copy
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Relnsurance Ptaza, 3rd Floor, Talfa Road
P. O. Box 34999-00100, N.lrobl, Kenya

Telephone: +254 (020) 2241201 t 2216677 | Ernall: lnfo@klrc.go.ke
Webslte: www. ktrc. ge.:.lfg
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KLRC COMMENTS ON THE PROPOSED CONSTITUTION OF KENYA
(AMENDMENT) B!LL, 2026 (SENATE BILL5 NO. 7 OF 2026)

I.O. INTRODUCT]ON

The Kenya Law Reform commission received a reguest. vide a letter dated l3rh April,
2026 from the clerk of the Senate, to make repre5entations on the constitution of
Kenya (Amendment) Bill, 2026.

The Bill has undergone a First Reading in the Senate and now stands cornmitted to
the Standing commlttee on Justice, Legal Affairs and Human Rights for consideratlon
and public participation.

t.l.ob ect e Blllf

The Bill reeks to amend Articles 99 (2) and193 (2) of the conrtitutlon of Kenya and
to make related amendments to sectionr 24 Q) and 25 (2) of the Elections Act (Cap.
7 Laws of Kenya).

The proposed amendments reekr to bar persons who have served as county
Sovernors from vying for election as Senatorr or Members of a county Assembly for a
period of five years immediately after leavlng office. The rationale is to allow for
accountability procesrer relatlng to the admlnistratlon and financial management of
the county to be concluded, as these may affect the suitability of a former governor
to hold another elective office.

The Kenya Law Reform Commlssion has analyzed the proposed amendments and
makes the following proposall:

2.0. COMMENTS ON THE B]LL

STATUTE

The
i Constitution

SECTION/ PROPOSED

AMENDMENT

Article 99.

To bar a person from

KLRC

PROPOSAL

Not
agreement

RATIONALE

Thls is

proposal
n a weak

under



of Kenya,

2010.

Eledions

Act, cap. 7
Laws of
Kenya.

election to the Senate

where they are a county

Sovernor or at any time
within five years

immedlately preceding the
date of election.

Kenya's current
constitutional
framework, because it
imposes a blanket

disqualification
beyond what the
Constitution already
provides, without
sufficient justification.

This proposal could
also potentially be in
conflict with the
people's right to
choose their leaderr
and could violate
Articles I (2) and 38

of the Constitution.

The Constitution
already gives voters
the right to elect

anyone who
meets clear and

objective qual ifications
such as age, education,
citizenshlp among
others and therefore !

adding a time-based
ban on a specific
former office without
evidence of inherent
unfitness is overbroad.

Further, the proposal
unjustly treats former
governors equally.
regardless of
performance, thereby
penallzing competent
and ethical leaders.

alongside those who
may have performed

Article 193.

To bar a person from
election to the Senate

where they are a county
governor or at any time
within flve years

immediately preceding the
date of election. held
office a5 a county
governor.

Sectlon 24

To bar a person from
election to the Senate

where they are a county

Sovernor or at any tlme
within five years

immediately preceding the
date of election. held

office a, a county

SOVernor.

Section 25.

To bar a penon from
election to the Senate

where they are a county

Sovernor or at any time
within five year
immediately preceding the
date of election, held
offlce a, a county

SOVernor.

Not
agreement

Not
aSreement,

Not
agreement

ln

ln

ln

2



Poorly.

Additionally, the
requirement may
offend the principle of
presumption of
innocence, as it
rertricti political rlghts

based on unproven or
pending accountability
procerret.

3.0. coNcLUSloN

The KLRC concludes that the proposal is not sound. whlle it is well-intentioned ln
seeking to prevent conflicts of interert and promote accountability, a flve year post
governorship bar is disproportlonate, potentially undemocratic, and likely
unconrtitutional.

The proposal prerupporei that accountabllity processes can only be undertaken after a
person leaves office, and must be completed wlthln five yean, which is not
necessarily the case.

Accountabillty mechanisms can be initiated and concluded whlle governors are nill in
office. Furthermore, election to another office does not shield an individual from
adminirtrative or legal accountability, as conflict of interest laws and oversight
mechanisms remain appllcable.

Finally' there appears to be no comparative precedent for such reltriction. ln
jurisdictions such as South Africa and the united States, former premiers or governors
are permitted to contert for elective positlonr without a mandatory "cooling offl'
period.

cooling-off periods are typlcally applied to appolnted public offlcialr tranritloning
into elective politics, primarily to enrure fairness and prevent abuse of lncumbency.
The "resign-to-run" principle serves this purpose and is distinguishable from the
re(riction proposed in the Bill.

3
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Ref: RPP/ELU13(27) l29h April 2026

Clerk of he Senate

Clerk's Chambers

Senate, Parliament Buildings
P.0, Box 41842-00100
NAIROBI

Dear Sir,

RE: ORPP ttlEtllORANDUl,l ON THE CONSTITUTION 0F KENYA (AMEI{DIIIENT)8111,2026

Reference is made to the above sut{ect matter.

This ffice acknowledges receipt of your letter daled 13h April 2026 and the attachment thereto calling for
submission of views on the Constitution of Kenya (Amendncnt) Bill, 2026.

Annexed herewith is a signed memorandum of the Office of the Registar of Political Parties.

Yours faifttully,

)f At,

-ltr
J.C. Lorionokou
Reqisfar of Political Parties/CE0

':i{h..
I 

'.; 
ni" \

'.', t
l\I ".it,l
/;- i

)

UP

IOO oRPPKenya t Yl,!/w.Orpp.or. ko



(rill{'l r)i llri P.itti t}t\i
{)t l0t ,I r( lL l,ilntS

ONPl,

MEMoRANDUM oN THE coNsTlTUTloN oF KENYA (AMENDMENT) BILL, zoz6

A. INTRODUCTION

Pursuant to Article rr8 (r) of the constitution, the Senate's standing
committee on Justice, Legal Affairs and Human Rights vide a letter of r3th
April zoz6 called for submission of views on the Constitution of Kenya
(Amendment) Billzoz6.

z. The office of the Registrar of political parties (oRpp) is established under
Section 33 of the Political parties Act cap. 7D (ppA) as an independent
State office within the meaning of Article z6o of the constitution. lts
mandate, as drawn from Section 33 of the ppA, includes registration and
regulation of political parties as well as administration of the political
Parties Fund.

3. The oRPP lauds the Bill as it is a path towards promoting accountability of
elected representatives and the capacity of the senate and county
assernbly to undertal<e their oversight roles through the lenses of the
County Covernments Act Cap. 265.

4. while the oRPP supports the Bill, it calls upon the committee to consider
the following issues: -

a) ln absence of a commencement clause, the law shall come into force in
line with Article tl6 of the constitution. This has an implication on the
qualifications required of persons holding the positions in the senate
and the county Assembly. There is need, therefore, for a transition
and/or a savings clause.

b) ln terms of Article r8o(z) of the Constitution, a person is eligible to be
elected as a governor if they are ellgible to be elected as a Member of
a County assembly. The qualifications for an MCA are stipulated under
Article r93 of the constitution. The proposal to Article r93 therefore
introduces incongruence between Articles rgo and r93 of the
Constitution- an issue that may be resolved through recrafting.

1
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c) While the Memorandum of Objects and Reasons provide for the
rationale of limiting the rights of individuals who have served as
governors or serving as governors with regard to election to the senate
and the County Assembly, it is imperative to consider whether there
may be less restrictive means to achieve the purpose of the Bill as
required under Article za(r) (e) of the Constitution noting that-

Senate and County Assemblies are constitutional structures
bound by the values and principles of good governance under
Article ro of the Constitution;

Opportunities for declaration of conflict of interest and not being
party to deliberations while alive to the possibility of the quorum
being affected; and

The High Court's observation in Jacqueline Okeyo Manani& 5
others v Attorney General & another on what amounts to
discrimination whereby the court observed:

"Dlscrimination means affordlng different treatment
to different persons attributable wholly or mainly to
their descrlptions whereby persons of one such
description are subiected to ... restrictions to which
persons of another descriptlon are not made subiect
or have accorded priviteges or advantages which are
not accorded to persons of another such description...
Discrimination also means unfair treatment or denial
of normal privileges to persons because of their race,
age sex ... a failure to treat all persons equally where
no reasonable distinction can be found between those
favoured and those not favoured... r,

5. The Committee is therefore invited to consider paragraph 4 so as to fend
off and or prepare for litigation on the proposals.

J.C Lorionokou

Reglstrar of Pol itieal Parties/CEO

a
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8th May, 2026

J. M. Nyegenye, CBS,
Clerk of the Senate,
The Senate,
Parliament Buildings,
P.O. Box 41842-00100,
Nairobi.

RE: PUBLIC SUBMISSION lN SUPPORT OF THE CONSTITUTION OF KENYA
(AMENDMENN BILL. 2026 _ SENATE BILLS NO. 7 OF 2026

Dear Sir,

We write to formally express our strong support for the Constitution of Kenya
(Amendment) Bill, 2026 (Senate Bills No. 7 ot 2026), which was read a First Time in the
Senate on Thursday, 26th March, 2026, and thereafter committed to the Standing
Committee on Justice, Legal Affairs and Human Rights for consideration.

The Bill seeks to amend Articles 99(2) and 193(2) of the Constitution, and to make
related amendments to Sections 24(2) and 25(2) ot the Elections Act, Cap. 7 of the
Laws of Kenya, so as to bar persons who have served as county governors from vying
for election as Senators or Members of a County Assembly for the first five years
immediately after serving as county governors.

We support this Bill for the following reasons:

1. Prevention ol Conflict of lnterest. The Senate and county assemblies are
mandated by the Constitution to exercise oversight over county governments. A
former governor who transitions directly into either of these institutions creates
a direct conflict of interest, as they would be called upon to scrutinize - and
potentially judge - their own prior conduct in office. This fundamentally
compromises the independence and integrity of legislative oversight.

2. Completion of Accountability Processes. Audit reports and accountability
processes relating to a governor's tenure in office are often concluded long after
they leave office. A cooling-off period of five years ensures that these processes

- including review of county public accounts - are completed without
interference, intimidation, or undue influence from a former governor who may
now occupy a legislative seat.

3. Strengthening Devolution and Public Trust. Devolution was established
to bring government closer to the people, with robust checks and balances.
Citizens deserve a Senate and coung assemblies that are genuinely
independent. Allowing former governors to immediately join oversight bodies
undermines public confidence in the devolution framework and creates
conditions ripe for collusion rather than accountability.

4. Alignment with Constitutional Principles. Articles 10 and 232 of the
Constitution enshrine the values of integrity, transparency, and accountability in
public service. The five-year cooling-off period is consistent with and reinforces



a
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these constitutionalvalues by ensuring that only those whose public conduct
has been fully accounted for may seek higher public offtce.

We therefore urge the Standing Committee on Justice, Legal Affairs and Human

Rights to carefulty consider these submissions and to recommend the passage of this
Billto the Senate for enactment into law.

we trust that the committee will uphold the spirit and letter of the constitution in
arriving at its decision.

Yours faithtully,

Shallet Kibet
The BigTalk
Nairobi County
Tel:0729 (X)1 669
Email: shalletkibet@gmail.com

a

SuDmitted to.' The Clerk ot the Senate, Pallament Buildings, Na/robi I cle*.senate@pa tament.go'ke
ln retercnce to: Senate Bills No. 7 of 2026 - Constltution of Kenya (Amendnent) Biil, 2026
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A MEMORANDUM ON THE CONSTITUTION OF KENYA(AMENDMENNBILL2O2f (SENATE BILLS NO.7 OF 2026)

-

NAME OF ENTITY/PERSON: TRANSPARENCY INTERNATIONAL KENYA

DATE: 8TII MAY 2026

INTRODUCTION

Transparency International Kenya (TI-Kenya) is a not-for-profit organization with the aim of developing a transparent and corruption-free society

through good governance and social justice initiatives. TI-Kenya contributes to development of effective legal, policy, and legislative frameworks as

well as the promotion of national values that support transparency and accountability. It is on this background that TI-Kenya submits this memorandum.

As TI-Kenya our mandate is to promote integrity, transparency, and accountability, and we affirm this as our core mandate to the commitment to integrity

and constitutionalism. We advocate for the adherence to the Constitution of Kenya and to the spirit of devolution, transparency, and separation ofpowers.

As a result, we need to ensure full compliance and implementation of Chapter 6 of the Constitution, on leadership and integrity, the Leadership and

Integrity Act,2012, the Public Audit Act,No.34 of 2015 in the appointment of leaders in elective positions.

PART A: GENERAL COMMENTS
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criminal offence is not dispositive of the tnqutry whether they lack integrity or tat...it is enough if there are sfficient serious,

plausible allegations which raise substantial unresolved questions obout one's integrity.

The High Court in this case established that the integrity standard required of a person seeking to hold public office is that the individual should

be beyond reproach and should not have unresolved questions about his character and commitment to the national values in the Constitution.

This interpretation emphasizes that the constitutional threshold for leadership is not merely procedural but substantive, requiring individuals to

be beyond reproach. Consequently, any legislative attempt to regulate eligibility for public office must be firmly grounded in this integrity-based

framework, rather than limited to a rigid and time-bound disqualification.

Lastly, the ban should not only be related to the positions outlined in the Bill but should also extend to appointive positions such as Cabinet

Secretaries, in compliance with Chapter 6 of the Constitution and its related laws.

PARTB: COMMENTS ON THE DRAF'I PROVISIONS

2,3,4,5
Amendment Opposed

The former govemors should be barred from holding office until
the audits/investigations and consequent court proceedings are

exhausted.

The auditVinvestigations can be active for more than the 5 years
proposed.
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The investigations can lead to court proceedings against the said

governors which also take a substantial amount of time.

If the govemors are allowed to hold office after 5 years with

investigations ongoing, they might be able to influence decisions

against them especially in Public Investments and Public

Accounts Commiffees.

CONTACT IN RMATION:

Sheila Masinde

Executive Director
Transparency International Kenya

Bishop Magua Building, Ground Floor,
Wing B UG 7, George Padmore Lane, OffNgong Rd,

P.O. Box 198-00200, Nairobi
Tel: +254 (0) 202 727 76315 Mobile: +254 (0) 722 296 589

Or Email transnarencv@tikenva.ors

l, I a
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NAIROBI, KENYA

MEMORANDUM ON

THE CONSTITUTION OF KENIYA (AMENDMENT) BILL, 2026

(Senate Bills No. 7 of 2026)

SUBMITTED TO:

The Standing Committce on Justice, Legal Af{airs and Human Righrc

The Scnate of the Rcpublic of Ker.rya

SUBMITTED BY:

OUTREACH FOR ACTION KEI\ry4

Outreach for Action Kcnya welcomes the opportunity to submit its views on the Constitution of
Kenya (Amendmcnr) (No. 7) Bill, 2026.

As an organization incorporated in the Rcpublic of Ker-rya that is committed to accountability,

integrity and public confidence in govcrnance, wc oppose the Bill's objective to bar persons who

have served as coul"rty governors from rying for election as Members of Parliament or Members of
Counry Assembly for the firsr five ycars immediately aftcr serving irs county governors.

This memorandtrm is submitted in rcsponse to thc Scnate Standing Committee on Justice, kgal
Affairs and I Iuman Rights' Invitation for Submission of Memoranda and Ptrblic Hearings on the

Consrirtrticrn of Kenya (Amendmcnt) Bill, 2026 (Senate Bills No. 7 of 2076) (hereinafter "the Bill"),

published pursuant to Articles I 18 and 256 of the Constitution of Kenya and Standing Order 145(5)

of the Senate Standing Orders.

INTRODUgTION

The Bill, sponsored by Senator Jamcs Kamiru Murirngo of Kirinyaga County and read for the First

Time in the Senate on 26th March 2026, proposcs to amcnd Articles 99(2) and 193(2) of the

Constitution and Sections 24(2) and 25(7) of thc Elections Act (Cap. 7) to impose a five-year

elcctoral disqualification on formcr county governors, barring thcm from contesting elections as

Members of Parliament (both Flor.rscs) or as Members of a County Assembly for five years

immediately following the encl of their gr.rbcrnatorial tenure.

The position of this memor:rndum is one of unequivocal opposition to the Bill in its current form

i.c. the Bill SHOULD NOT PASS in its currenr form. The opposition is grounded in five distinct

but mutually reinforcing grounds, each of which is sufficient, indcpendently, to wirrrant the

Committce's recommendation against passage. The grounds arc,
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1. The Bill rests on l series of u nsubstirntiated assrrmptions which, when cxaminecl critically,

cannot be justified under the constitr.ltion.

2. The Bill imposes a blankct restriction on the fundamental right to political participation

guaranteed under Article 38(3) of the Constitution in a mirnner that is disproportionate,

arbitrary, and fails the limitation test under Article 24.

3. The Bill violates the right to presumption of innoccncc and thc right to a fair hearing, both

of which are guaranteed under Articles 25 and 50 of the Constitution and which, by reason

of their nonderogable character, place the Bill otrtside the bounds of pcrmissible legislatkrn

entirely.

4. The Bill establishes an arbitrary and constitutionally unsustainable precedent by applying its

accountability-based disqualification principlc selectively to one class of public officers while

leirving equivalent and analogor.rs classes entirely unrestrictcd, ancl by enshrining a principle

that is neither logically coherent nor consistently applicable, in violation of the eclual

protcction guirrantee enshrined in Articlc 27 of the (lonstitution. These concerns are

elaborated ftrlly in Section 5 of this memorirndum.

5. The Bill is a substantive re.introduction of a proposal that was previously placecl before the

Senate and withdrirwn; the Constitution of Kenya (Amendment) (No. 2) Bill, Senate Bills

No. 52 of 2023, sponsored by Sen. Raphael Chimera. A Bill that has bee n withdrirwn is not

a Bill rhar failed for want of time or opportuniry; it is n Ilill that the Senatc, for reasons that

must have been considered sufficient rrt the time, determined should not proceed in the

form in which it was presentcd. The rc-introcluction of a matcrially identical proposal,

without any demonstrated engagemcnt with whatever conccrns necessitated that withdrawal,

raises a legitimate and un:rnswered cluestion: what has changed? The present Bill shoulcl not

proceed unless the Senate is able to demonstrate, through eviclence and constittrtional

justification, that the concerns which lccl to thc withdrawal of its predecessor have been

identified, considcred, and adeqrrately addresscd in thc design of the present Bill. Thesc

concerns irre elaboratcd in Section 6 of this me morantlum.

This memorandum further urges the Committee to direct aftention to the robust framework of

existing legal and institutional mechanisms that, propcrly enforced and enhanced, are fully capable

of achieving the accountabiliry objectives thc Bill seeks to pursue; without the need for a

constitutional amendment that introdrrces significant rights restrictions and creatcs a dangerous

doctrinal precedent.

THE BILL RESTS ON LTNSUBSTANTIATED ASSUMPTIONS

The Bill's Memorandum of Objects and Reasons advances its case through a series of foundational

proposirions that are presented as established fircts but which, on examination, arc assumptions;



()UTREACH FOR ACTION KENYA. ., rr-r a il ()lt1 P.O.BOX 1550900509,C k (D

NAIROBI, KENYA

ncirher empirically verified nor constitutionally demonstratcd. Each assumption carries significant

weight in the Bill's logic; the failurc of any one of them matcrially undermines the justification for

the constitutionirl amendment.

(a) The assumption that a formcr governor will interfere with accountability processes

Thc Bill proceeds on the basis thtrt ir former governor wl'ro becomes a Senator or MCAwill intcrfere

with irccountability proccsscs c()nccrning their own tcnure. Interference is assumed, not

clemonstrated. The Bill offcrs no evidcncc of a single documcnted instance in which a former

governor, upon becoming a scnator or MCA, was proven to havc successfully obstructed, derailed,

or corrupted an accountability or audit process relating to their own tenure. The closest notable

cxample is the Senatc Cotrnty Public Accounts Committee Ruling, lllly 2023, ruling on the

participirtion of Senator Jackson Mandago (Uasin (lishu) in procccdings concerning the Auditor-
(lerrcral's Report on lJasin Gishu Oounry for the Financial Yerr cnding June 2020 ("the July 2023

CPAC Ruling"), resulted in a committee ruling that thc scnator be excluded from those specific

procccdings. The system self<orrcctcd without constituti()nal intervention. The assumption

conflates the risk of interfercncc with its actuality, and ir constitr,ltional amendment cannot be

justificd on the basis of a risk that the existing institutional framcwork has demonstrated it can

milnage.

(b) The assumption that all governors are equally culpable regardlcss of their individual record

Thc Bill applies uniformly to all formcr govemors, including thosc who received clcan audit

opinions throughout their tenure and agirinst whom no adversc findings exist or are pending. There

is no mechanism in the Bill for distingtrishing a governor with a clcan record from one under activc

invcstigation. The sweeping application of the disqualification to all governors, regardless of their

individual accountabiliry record, is not irn evidence-based response to a proven governance failure;

it is a presumption of potential culpabiliry imposcd on an cntire class of citizcns without

individualized assessment. This is not ir constitutionally permissibIc basis for restricting fundamental

rights.

(c) Thc assumption that five years is a calibrated and evidence-based restriction period

Thc Rill offers no empirical basis for the sclection of five ycirrs as thc opcrative period. No data is

prcscntcd on the average timc takcn for counry audit proccsscs tr> bc concluded, for CPAC reports

to be tabled, or for Chapter Six procecdings to be determined. h'r thc absence of this data, the five-

ycar period is an arbitrary legislative choice, not a calibrated constitutional design. It may bc

significantly longer than the irctrral duration of outstanding proccsscs for many governors, rendering

thc rcstriction d isproportionatcly punitive in those cases. A constitr.ltional restriction on

fundamcntal rights that is not grounclccl in evidence cannot satisfu thc reasonableness requircment

of Article 24.
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(d) The assumption that a constitutional amendment is the neccssary and most appropriate

instrument

Thc Bill does not engage with the suite of existing stirtutory ancl institutional mechanisms, thc

Lcadership and Integrity Act, thc Ethics and Anti-Corruption Act, the Electior.r Offences Act, the

Public Audit Act, and mirndatory rccusal provisions in Senate Standing Orders, that, properly

enforced, address the conflict-of-intcre st concern without amcnding the supreme law. Thc

assumption that a constitutional amendmcnt is nccessary is not sr.lpported by any analysis

demonstrating the inadequircy of these existing tools. As thc IEBC formally argued in its submission

opposing the predecessor Bill, the appropriate response is enhirncement of the existing legislative

framework, not constitutional restriction of political rights. Tl're Bill's proponents have not

discharged the burden of demonstrirting why these less restrictive means are insufficient.

(e) The assumption that voters arc bctter served by a legal bar than by access to comprehensive

accountability information

Thc Bill implicitly assumcs that the elcctorirtc cannot be trustecl to wcigh a governor's accountabiliry

record ar the ballot box and must instead be protected by a prior le'gal disqualification. This is a

paternalistic assumption that is fundamentally at odds with the clemocratic philosophy of thc

Constitution of Kenya, 2010. Article 38(2) guarantees citizcns thc right to free, fair elections based

on the free expression of the will of the electors. A better<lesignecl response to the accountabiliry

information deficit, including recluirements for the timely completion ancl public dissemination of

audit reports and the establishment of a public integrity register for former governors, would

empower voters rather than rcmove the choice from them entircly.

The combined effect of these unsubstantiated assumptions is that the Bill's case for a constitr-ltional

amcndment rest on assertion rathcr than evidence. A provision that rcstricts fundamental rights

must be justified by more than legislative intuition. The Committee is respectfully urged to rcquire

the Bill's proponents to furnish empirical evidence in support of each of these founclational

propositions before the Bill is considered further.

THE BILL IMPOSES A DISPROPORTIONATE RESTRICTION ON THE RIGHT TO

POLITICAL PARTICIPATION

Article 38 of the Constitution gives every adult citizen the right, without unreasonable restrictions,

to be a candidate for public office and, if elected, to hold office. Articlc 24 further requires that any

limitation of rights must be by law, reasonable and justifiable in an open and democratic society. It
emphasizes the need for less restrictive means to achieve the ptrrpose of limiting the rights should

be used. The Bill fails this test on multiple limbs;

The restriction applies regardless of geography and individual culpability
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The Bill bars a former governor from contesting an MOA seat in any ward in Kenya - including

wards in countics cntirely diffcrcnt from the one thcy govcrned. A former Governor of Kisumu

County who wishes to contest an MCA scar in Kajiado County prcscnts no conceivable conflict of
interest with respect to oversight of the Kisurnu County government. The geographic overbreadth

of the Bill, combined with its failure to distinguish beween governors with clean records irnd those

with r.rnresolved nccountability marters, renders the rcstriction d isproportionate in both scope and

application.

Thc restriction pcnalizes public scrvicc

The Constitution of Kenya, 2010 was conccivccl as a rights-expanding document, dcsigned to deepen

democratic participation and broaden civic engagement. A provision that imposes an automatic,

blankct five-year exclusion from thc democrirtic ilrenil on an entire cluss of citizens, solely by virtue

of thcir having scrvccl in thc most senior cotrnty executivc office, scnds a signal that is corrosive to

the dcmocratic culture the Clonstitr,rtion sought to establish, that tiistinguishecl public service at the

executive level is rewnrded with the curterilmcnt of political rights. This is inconsistent with the spirit

of Article 38 ancl with the nirtionirl valucs of participation of the pcople arrd good governance

er.rshrincd in Article 10 of the Constitution.

THE BILL VIOLA*TES THE RIGHT TO PRESUMPTION OF INNOCENCE AND THE
RIGHTTO A FAIR HEARING

The Bil[ should not be passcd irs it is beciruse it ignores onc of the birsic structures of the Constitution

that every person has a right to be presumed innocent until proven guilry. The Bill is leaning towards

the inverse by trcating and prcsuming irn cntire class of citizens guilry before granting them a fair

hearing. This is not a peripheral concerni it strikes at one of the foundational principles upon which

Kcnya's constitutional order is built.

The Bill imposes heavy constitutional sanctions on thc basis of suspicion alone

Thc Bill operates on an assumption that all former counry governors irre unfit to contest for Member

of Parliament and Mcmber of Oounry fuscmbly for fivc years, regardlcss of whether any misconduct,

corruprion finding, irudit qucry, or Chaptcr Six violation has been established against them. Counry

governors who have servcd their tcrm in office diligently with no allegation of misconduct, abuse of

officc or accountabiliry issue will be highly disadvantaged.

In constitutional tcrms, what the Rill docs is structurally cquivalent to a legislative finding of gr,rilt;

it imposes a significant punitive consequcncc, the lt'rss of politicnl rights, on an entire class of
persons, not because of anythirrg that has bccn founcl against any of them individually, but solely

because of the office they helcl. This is the charactcr of what comparative constitutional law
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recognises as a bill of artainder; a legislative irct that inflicts punishment on a defincd class without

judicial process or individual finding. Such an approach is fundamentally at odcls with the rule of

law and the national values of dignity, cqtrality, irnd justice cnshrined in Article l0 of the

Constitution.

The presumption of innocence and the right to a fair hearing are nonderogablc

The right to a fair trial is one of thc non-derogable rights under Article 25 of the Constitution of

Kenya. An attempr ro categorisc all govcrnors guilty ar.rd to holcl thcm to disqualification ttnder

Article 99 and 193 of the Constitution, would be an attempt to limit their constittttional right to a

fair hcaring. The Bill as it stands is therefore unconstitutional and should not bc entertirined bcfore

solving this conundrum.

The presumption of innocence is expressly guarantcccl under Article 50(2)(a) of the Constittttion,

which provides thar every accused person has the right to be presumcd innoccnt until the contrary

is proved. Kenyan courts have consistently affirmec{ that this principle cxtends beyond the nirrrow

confines of criminal proceedings to any state action that is punitive or sanctioning in character. A

law that strips a defined class of citizens of thcir political rights, without a hearing, without a finding,

and without any individualizcd assessment of culpabiliry, is a sanctioning mcasure in substirnce,

whatever its formal characterisation. It is still subject to Article 50 of the Constitution even if it is

presented as an electoral qualification rathcr thirn a crimirral punishmcnt. Beciruse Article 25 places

thc right to a fair hearing beyond the rcirch of any limitation, including limitations that might

otherwise be justifiable under Article 24, the Bill's incompatibility with this right is not a clefcct that

can be cured by demonstrating proportionality or lcgitimate purpose. It is a fundamental

consrirutional infirmiry that places the Bill outside thc bounds of pcrmissible legislation entirely.

The distinction berween regulation and punishment

It is important to address the argument that the Bill is merely a regulirtory meastlre, a qualification

for office, rather thirn a punishment, and that it therefore does not engage the presumption of

innocence or the right to a fair hearing. That argument cannot be sustained. The distinction between

a regulatory restriction and a pr.rnitive disqualification is onc of substnnce, not of label. A restriction

that is imposed on a specific, identifiable class of pcrsons, that deprives them of a fundamental

consrirutional right, that is triggered not by any objectivc criterion of present unfitness but solely by

membership of a disfavoured class, and tl-rat carries no mechirnism for individual assessment or

rebuttal, is punitive in its practical operation regardless of how it is describecl in its long title. The

Bill mects each of these critcriir. Its chirrirctcrisatic>n irs a clutrlification cloes not alter the

constitutional analysis. The Committee is urgccl to look through the form of thc provision to its



t

OUTREACH IrOR ACTION KIINYA. oitkclskcrlir(Durrail.corn P.O.BOX 15509{0509
NAIROBI, KENYA

substance ancl to recognise thirt a mcasure which imposes what is, in effect, a five-year political

sentence on evcry former govcrnor, innocent and culpablc alike, cannot bc reconciled with the
(lonstitution's guarantee that no pcrson shall bc subjected to a punitive consequence without the

benefit of a fair hcaring and the protcctiorl of the presumption of irrnocence.

THE BILL ESTABLISHES AN ARBITRARY AND CONSTITUTIONALLY
LINSUSTAINABLE PRECEDENT

Thc accountnbility relationship that thc Bill treats as sufficicnt justification for electoral

disclualification, that of ir former executive officer wl'rosc dccisions rcmain subject to ongoing

legislative ovcrsight and audit scrutiny, is not unique to county govcrnors. It is a relationship that

pervadcs the er-rtire constitutional architccture of public govcrn2lnce in Kenya. A formcr Cabinet

Sccretary is accountable to the Natior-ral Asscmbly's Public Accounts Committce for ministerial

expenditure; a formcr Principal Sccrctary of thc National Treasury bears direct responsibility for

decisions scrutiniscd annually by the same Committec; a former Member of a County Assembly who

voted to approvc contcstcd counry budgcts f:rces no bar from colltesting a Senate seat,

notwithstanding that thc Senate now scrutilliscs those very budgets; and thc heads of State

corporations and parastaturls are cclually answerablc to parliamentary ovcrsight bodics for thc

managcmcnt of public funds. If thc principlc underlying the Ilill is constitutionally sound, it must,

by logical and constitutional necessity, apply with eqrral forcc to each of thcse classes of officcrs. If it

does not, and tl're Bill proposes no restriction whatsocver r>n any of them, then the selective targeting

of former county governors akrr-rc is arbitrary, unprinciplcd, and inconsistent with the equal

protection gllarantec cnshrincd in Article 27 of the Constitutiorl.

The precedent is, moreover, susceptible to a furthcr troubling inversion. The Ilill's logic, that a prior

relationship with a legislative oversight body disqualifies a pcrson from membership of that body,

raises by nccessary implication the converse c]uestion: ought a pcrson who previously held an

ovcrsight rolc to be barrcd from secking an office that would place thcm under the authority ofthat
same oversight body? If the accountabiliry relationship bctween ir governor and the Senate is a

sufficierrt basis fcrr clisqualifiring the governor from t["re Senate, is the prior oversight relationship

betwcen a senator and the officc of governor not eclually a basis for disqualifi,ing the senator from

thc governorshipl A scnirtor who spent years scnltinising counry cxecutivcs, examining their

accounts, and holding them ptrblicly to accor.ult carries into a gubernirtorial campaign an

institutional familiariry with, and a public profilc built partly upon, thc very ovcrsight processes to

which tl'rcy would then be subjcct as governor. Thc Bill's logic, applicd consistently, would compel

that conch.rsion; yet no such bar is proposed, and rightly so, bccause such a proposition would be

constitutionally untenable. Thc fact that it is untcnirblc dcmonstrirtcs that the principle the Bill secks

to constitr.rtionalisc is not sufficiently coherent or univcrsal to bcirr the weight of a constitutional

disclualification.
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More grirvely, the enactment of this Bill wotrlcl cmbecl in the suprcme law of Kenya ir constittltional

precedent of far-reaching consequence: that the existence of a post-tenure accountability relationship

berween a former public officer and n legislative body is, of itsell a sufficient basis for the curtailment

of electoral rights. Once so established, that precedent is available, without funher constitutional

innovation, for successive Parliaments to deploy against an ever-widcning category of former public

servants - progressively narrowing the field of democratic participation in a mirnncr wholly

incompatible with the rights-expanding vision of the Constitr.rtion of Kenya, 2010, and with the

guarantec under Aniclc 38(3) that evcry aclult citizen shall, without unrcasonable restriction, have

the right to bc a candidate for public office.

THE PRESENT BILL SHOULD NOT PROCEED WITHOUT ADDRESSING THE

CONCERNS THAT LED TO THE WITHDRAWAL OF ITS PREDECESSOR

The prescnt Bill is not a novel proposirl. It is strbstirntivcly a rc-introcluction of The Constitution of

Kenya (Amendment) (No. 2) Bill, Senate Bills No. 52 of 2023, sponsored by Nominated Senator

Raphael Chimera, which was withclrawn from the Scnatc without bcing enacterl. That earlier Bill

pursued the same core objectivc, thc impositic'rn of a five-year coolingoff period on former county

governors, through materially iclentical amendments to thc same constittltional provisit>ns and the

sirme sections of the Elections Act.

A Bill that has been withdrawn is not ir Bill that failcd for want of parliamentary timc or legislative

opportuniry. It is a Bill that the Senirte, for reasons that must havc been considered sufficient at thc

time, determined should not proceed in the fcrrm in which it was presented. The withdrnwnl of a

constitutional amendment Bill, in pirrticular, is a significant institutional act: it represents it

determinirtion that the proposal, as designed, was not rcacly to be enacted into thc sttpreme law of

Kenya. That determination carries weight that thc mere re-introc'luction of a materially identical Bill

does not discharge.

The present Bill does not demonstrate that thc concerns which necessitated tl'rc withclrawal of its

predecessor hirve been identified, considerecl, or ac{drcssed. It has not becn accompanied by,

Any empirical study or rcport commissioned to assess thc freclucncy, duration, and practical

impact of conflicts of interest arising from formcr governors serving in the Scnate or county

assemblies;

t

Any evidence of broacler stakcholder consultatior-r, incltrcling with the Council of Govcrnors,

the IEBC, civil socicty organisations, constitutional lawyers, or thc gcncral public, that goes
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beyond thc formal public participirtion proccss now being conductcd in relation to the Bill

itself;

Any engagcment with the cr>nstitutional objcctions that the withdrawal of thc predecessor

Bill implicitly recogniscd as rcqtriring a rcsponse, or any demonstration that thosc objections

have becn addrcsscd in the dcsign of thc present llill; or

Any explanation fcrr why the less restrictive alternatives iclentified by stakcholders opposing

the 2023 llill; including thc strengthening of Chapter Six enforcement mechanisms and the

amendmcnr of Scnate Standing Orders - are insufficient to achicve thc Bill's objectives, such

that a constitutional amcnrlment is nccessary.

The Constitution of Kenya is the supreme law of thc land. Its amendment is a solemn act, llot a

routinc legislativc cxercise. Tl're thrcshold for amending thc Constittrtion to restrict fundamental

rights must be corrcspondingly high. !7hcre a substantially identical proposal has previously been

withdrawn, the burden on its proponents to dcmonstrirte thnt thc concerns which necessitated that

witl'rdrawal have becn mct is ir heavy onc. The prcsent Bill does not discharge that burden.

RECOMMENDATIONS _ STREN GTHENING EXISTING MECTIANISMS

The accountirbility concern thirt motivatcs the Rill is not without foundation. Thc risk of conflict of
interest when a formcr governor joins an oversight botly that scrutinises thcir own record is a genuinc

institutional design challengc, as thc July 2023 CPAC Ruling

clcmonstratcrl. Howcvcr, the existcnce of a gcnuinc problem does not irutomatically justifu any

particular solution, ancl it certainly does not justifu ir constitutional solrrtion whcre statutory and

institutional solutions are irvailablc, cffcctive, irnd lcss rights-restrictive. The Constittrtion already

provides a comprchensive frirmework for adclrcssing thc conflict of interest and accountability

concerns at the hcart of this Bill. Mrat is necded is rror ir new constirutional prohibition but the

rigorous activirtion, cnhanccmcnt, irnd enforccmcnt of thc mechanisms that already exist.

1-he following recommcndatior-rs arc advancccl in substitution for the Bill, and the Committee is

rcspectfully urged to direct Parliament's irttclrtion to each of them as a more constitutionally

appropriate, proportionate, and practically effcctive responsc to the identificd problem,

Recommendation 1: Mandatory and Comprehensive Recusal Rules in Senate and County

Assembly Standing Orders
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Thc most dircct ancl least rights-restrictivc rcsponse to the conflict of intercst identifiecl irr thc Ilill is

ir mandatory, automatic rccusirl rtrle. Thc Senatc Stantling Orders shotrlcl be:rmcncled to provitle

that any seniltor who is a former g()vernor is automatically an.l compreher-rsively recttscd, withottt

the ncecl for a case-bycasc committec ruling, from all procceclings, clcbirtes, and votes of any Scnate

committee or the Scnatc in plenary thirt conccrn auclit rcports, accountability findings, or ovcrsigl'rt

mirtters arising from thcir tcntrre as governor. A corresponding irmcndment shoulcl bc made ttr

counry assembly Standing Orders to achicve thc same' effcct at the cor.tnry lcvel. This resolves thc

conflict directly, irt its sourcc, witl-rout touchir-rg the clectorirl rights of any citizen. Thc Jtrly 202j

CPAC Ruling exposecl a lircuna in the existing Stancling Orclcrs; thirt lacuna should be closcd by

irmendment of those Orders, not by irmcndmcnt of the Constittttion.

Recommendation 2: Expedited Chaptcr Six Enforcement and a Mandatory Integrity Clearancc

Process

Chapter Six of tl-rc Oonstitution, rcacl with Articlcs 99(2Xh) and 193(2)(g), already provides a

constitutionally sotrnd basis for tlisclualilying ir formcr govcrnor from elcctoral contcst trpon ir

specific, inclividualised finding thnt thcy misusccl or abuscd a State office or coutrirvcnccl thc

standards of integriry. The l-eadcrship and h.rtcgrity Act rrr.rd thc Ethics and Anti-Corruption Act

shoulcl be ame nded to introducc, (n) a manclatory, timc-borrncl ir-rtcgriry assessment proccss tl-rat cvcry

formcr governor must complcte bcforc filing nominirtion papcrs for any elcctive pt>sition; (b)

prescribed timelines for the EACC to finalisc any outstancling intcgriry invcstigittions concertting

fcrrmcr govcrnors ahead of elcctoral cyclcs; ar-rcl (c) automatic clisclualification frcm cirnclidacy trpon

a fincling that has bcen conclusively cletcrminccl , mcaning trnc against which all 2lvcnues of appcal

and rcview have bcen cxharrstcd or have lapscd , in cxprcss alignment with thc existing standar.l

under futicles 99(3) rnd 193(3) of the Constitution, anci without the nccd for scparatc

disqualification proceedings trefore the courts. This mechanism achicves the Bill's accountabiliry

objective throtrgh an indiviclualised, eviclencc-birscrl process that rcspccts thc prcsumption of

innocencc and docs not impose a blarrkct rcstrictior-r on irll frrrmcr goven'rors regarcllcss of thcir

rccorcl.

Recommendation 3: Mandatory Public Disclosure of Complctcd Audit Rcport Status

Tl're financial year in Kcnyir runs from I st July to 30th Junc, an.l thc Arrclitor-(lencral is rccltrired by

law to produce annual auc{it reports witl'rin six months aftcr thc cnd of each financial ycnr, mcirning

by 31st Dcccmber of each yeirr. Since (lcneral Elcctions are hclcl in August, governors exit officc

approximatcly two months into a ncw financial year. Ry rhat point, at lcirst four completed final

annual audit reports, covering each of the precccling fin:rncial years of thcir term, shoulcl legally exist

and be in the public domain. The I'ublic Audit Act (Cap. 4128) should bc amcncled to require thc

Auditor-Gcneral to compile ancl publish, withirr nincty clays of n govcrnor leaving office, n
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consolidated status summary of those four completcd final annual audit reports covering their
tenurc. The summary shoulcl set ollt clearly: the audit opinion issued for each completed financial

year; any outstanding audit queries arising from those completed reports; and irny matters that have

been referred to the EACC, the Director of Public Prosecutions, or irny other body arising from

those reports. The fifth and final financial year, which wifl not be complete until after the election

cycle, should be noted in the summary as a financial year whose audit is necessarily pending, without
any assessment of it. This summary should be transmitted to the IEBC and published on both the

Parliirment and IEBC websites for the duration of any election period in which the former governor

is a candidate. This is not a ncw audit process; it is a consoliclation of work already completed and

already legally in the public domirin, achicvable within a prescribcd and certain timeframe, and

directed at empowcring votcrs with the information they rleed at the point of clectoral decision-

making.

Recommendation 4: IEBC Mandatory Disclosure Requirements at Nomination Stage

The Elections Act (Cap. 7) shor.rld be amended to recluire any person who has previor.rsly served as

a county governor, and who seeks nomination as a candidate for any elective position, to file with
the IEBC at the point of nomination, (a) a copy of the consolidated audit status summary prepared

by the Auditor-General under Recommenclatior.r 3 above; (b) a certificate from the EACC

confirming the status of any outstanding integriry investigations; and (c) a stirtutory declaration

c{isclosing any pending prc>ceedir-rgs before county iissemblies, Senate committees, or courts of L'rw

relating to their tenure. All filed documents should be publicly accessible on the IEBC website.

I:irilure to file accurate and complcte clisclosure documents should constitute an election offence

urrdcr the Elcction Offerrces Act. Tl'ris approach operationalises accountabiliry at the exact point

where it is most democratically rclevant - at nomination - without imposing a blanket preelection

disqualification and without crcating any proccss whose tirnelinc is undefined or open-ended.

Recommendation 5: Structural Prohibition on Committee Appointment for Conflicted Senators

The Senate Standing Orders should further bc amcnded to provide that no senator who is a former

governor shall be appointed to, or serve on, the Senate County Public Accounts Committee (CPAC)

or any other Senate committee wl-rose manclate inch,rcles the scrutiny of audit reports for the county

in which they previously served as governor. This is a constitutionally proportionate structural rule

that addresses the institutior-rnl integriry concern without affectir-rg a senator's right to sit, vote, and

speak in the Senate gcnerally.

Each of these five rccommendations addresses the core accor.rntability concern identified in the Bill,

thc risk of conflict of ir-rtcrest irnd thc need for voters to have access to ar complete and concluded

picture of a candidate's governance record, without amending the supreme law of Kenya or
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restricring the political participation rights guirranteed to every citizen under Article 38. They are

available for implementation immediately, through statute and through the internal rules of the

House, and do not require the high-threshold process of constitutional amendment. They are

targeted, evidence.responsive, and constitlltionally proportionate. Most importantly, they treat the

problem for what it is, an institutional design and enforcement gap, rather than for what the Bill

incorrectly characterises it as: a reason to constitutionally exclude an entire class of citizens from

democratic participation.

CONCLUSION

The Constitr.rtion of Kenya (Amendment) Bill, 2026 (Senate Bills No. 7 of 2026) is opposed in its

entirety. The concerns it seeks to address, accountability for county governance and the management

of conflicts of interest in legislative oversight, are legitimate and important. They are not, however,

concerns that require or justifii amendment of the supreme law of Kenya, and still less concerns thirt

jr.rstifu the imposition of a blanket, class-based restriction on the fundamental right of every Kenyan

citizen to seek clcctive office.

The Bill rests on unsubstanriated assumptions. It fails the proportionaliry test r-rnder Article 24. It

violates the non-derogable right to presumption of innocence and the right to a fair hearing

guaranteed under Articles 25 and 50 of the Constitution, placing it outside the bounds of

permissible legislation entirely. It selectively applies an accountability-based disqualification

principle in a manner that is arbitrary, logically incoherent, and inconsistent with the equal

protection guarantee of Article 27. It establishes a constitutional precedent of grave and

unpredictable consequence for the future of c'lemocratic participation in Kenya. And it arrives before

the Senate without having addressed, or even seriously engaged with, the concerns thirt necessitated

the withdrawal of its materially identical predecessor, Senate Bills No. 52 of Z)Zi.

The Constitution of Kenya, 2010 was born of a nationirl determination to expand rights, deepen

accountabiliry, and build institutions that serve the people rather than restrict them. Every

amendment to thar Constitution should be measured against that founding purpose. This Bill does

not meet that standard.

The Standing Committee is respectfully urged to recommend against the passage of this Bill and to

direct Parliament's attenrion instead to the robust programme of statutory and instittrtional reforms

set out in Section 7 of this memorandum ; reforms that are fully capable of achieving genuine

accountability for counry governance, protecting the integrity of legislative ovcrsight, and

empowering Kenyan voters with the information they need, all without touching the supreme law

or curtailing the political rights of any citizen.
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1. INTRODUCTION AND PRELIMINARY OBIECTION
Exerutive Summary

\[This memorandum submits that the Constitution of Kenya (Ame ent) BilI,20 0S
(Senate BiIl No. 7 of 2025) is an egregious assault on democratic principles,
fundamenally unconstifirtional, and a politically motivaEd device aimed at creat
electoral monopolies. While couched in the language of "conflict of intetest, and.
"accountability," the Bill is a targeted tool of political exclusion that violates the
sovereign right of Kenyans to choose their leaders, contravenes the doctrine of
Separation of Powers, and institutionalizes selective persecution of a speci.fic category of
elected leaders.

We urge the Committee to recommend that the Bill be R tJ i:('t'l:p !n its entirety.
Should it proceed, we demand amendmenb to shike the offending clauses that create a
two-tiered citizenship for politiciaru.

2. COMPARATWE & HISTORICAL CONTEXT: A CYCLE OF POLffICAL
D(CLUSION
The Bill is not an isolated incident of legislative reform but part of a disturbing
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historical pattern in Kenya where constitutional amendments are weaponized to
neutralize political rivals rather than serve public interest.

2.1 The Ghost of "Remooingthe GitheriWall (2A15-2078)
History is repeating itself. Between 201.5 and 201& there were sustained legislative
pushes to bar governors from ascending to the Senate or National Assembly. The
reasoning thery as it is now, was that govemors "harAsst' public servants or that their
executive experience gives them an " unfair adoantage" in legislative oversight. Those
proposals failed because the public recognized them for what they werc: a',Machozi
BiIl" (a bill of tears) designed to lock dynamic executive leaders out of the national
legislature for the convenience of " careet legislators" who feared accountability.

2.2 The 2022 Precedent Why target the "Claes of 2022"?
The political trigger for this Bill is a specific electoral outcome. The2o22General
Election saw a unique wave where former second-term governors successfully



transitioned to the Senate. Examples include )ackson Mandago (Uasin Gishu) and AIi
Roba (Mandera), among others.

lnstead of accepting the verdict of the people, the drafters of this Bill seek to change the
rules of the game retroactively to prevent this career path. This is the purest form of
"results-baseil constitutionaldsra", where the respect for the Constitution is conditional
on who wins an election. By banning this transition, the Bill punishes success and
insulates the Senate from members who understand the practical realities of county

Sovernance.

3. INTERNATIONAL BEST PRACTICE & COMPARATIVE JURISPRUDENCE
The Bill stands in stark opposition to the established practices of mature democracies
worldwide. A survey of leading constitutional democracies reveals no precedent for a
blanket ban on former executive heads transitioning to legislative office.

3.L United States of America
r Practice: Numerous former state governors have served with distinction in the

United States Senate. Prominent examples include: Tommy Thompson
(Govemor of Wisconsin, later Senator), George Voinovich (Governor of Ohio,
later Senator), and Angus King (Governor of Maine, later Senator). The U.S.

Constitution imposes no cooling-off period whatsoever.

o Rationale: The American system values "insfifu tional memory." Iormer governors
bring unparalleled expertise on federal-state relations, budgetary oversight, and
intergovernmental affairs. To exclude them would impoverish legislative debate.

3.2 Federal Republic of Germany
r Practice: Under the German Basic Law (Grundgesetz), there is no prohibition on

Minister-Presidents (Ministerpriisidenten) of the Liinder (states) transitioning to
the Bundesrat (Federal Council) or the Bundestag (Federal Parliament). In fact,
the Btrndesrat is explicitly composed of members of state governments.

o Rationale: Germany embraces the principle of "Politikverflechtung" @oliry
entanglement), recognizing that effective governance requires seamless
movement between executive and legislative functions at different levels of the
federation.

3.3 Canada (Weetminster Syetem)
. hactice: Provincial premiers routinely seek federal office. Prominent examples

include: ]ohn Turner (Premier of Quebec? NO, Turner was a federal MP; but
more recently, Christy Clark (Premier of British Columbia) considered federal
runs, and Bob Rae (Premier of Ontario) later became a federal Member of
Parliament and interim leader of the Liberal Party).
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The cure for imperfect enforcement of odsting accountabiliry law is better enfotcement; not a new

constitutional restriction that presumes the guilt of those it targets and closes the democratic door

on tho* who have chosen to serve.
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a Rationale: The Canadian tradition upholds "responsible governmenf" holding
that the people are the ultimate arbiters of fibress for office, not prior job tifles.
No statute bars any category of provincial executive from federal legislative
service.

3.4 India (Westminster-inspired Federal Republic)
r Practice: Former Chief Ministers (state governors equivalent) regularly serve as

Mernbers of Parliament. Examples include: Jyoti Basu (Chief Minister of West
Bengal for 23 years), Amarinder Singh (Chief Minister of Punjab), and
Vasundhara Raje (Chief Minister of Rajasthan), all of whom were considered for
or held parliamentary office.

r Rationale: The Supreme Cor.rt of lndia has consistently held in IC Prabhakarun
o. P. f ayarajan (2005) that disqualification of legislators must be "expressly
prooidedtt and "narotoly construeil." A blanket ban on former executive heads
would constitute an unreasonable restriction on the right to contest elections
wrder Article 14 (right to equality).

3.5 South Africa (Peer African Federal Democrary)
. Pl4q$eg: Former provincial premiers have served as Members of the National

Assembly without any statutory bar. The South African Constitution provides no
such disqualification. The dominant legal philosophy is that"electoral
democraq rcquires maximum choice."

o Rationale: The Constitutional Court of South Africa tn My Vote Counts NPC zr

Speaker of theNational Assembly (2075) emphasized that restrictions on the
right to be elected must be "proportional, rationally connected to a legitimate
aim, and the least restrictive means available." The Kenyan Bill fails all three

Prongs.

3.6 The Commonwealth Consensus
o The l-agos Plan of Action (1980) and the African Charter on Democrary, Elections

and Governance (2007), to which Kenya is a signatory, both emphasize that state
parties shall ensure " democtatic participation" and. " alternation of powel'

. Arbitrarl disqualifications of poLitical leaders undermine frre"principle of
peiodic ftee anil fair electiozs" enshrined in Article 1.7 of the African Charter.

CONCLUSION FROM COMPARATWE ANALYSI S:
No mature democracy, whether presidential (USA), parliamentary (UK Canada),
Weshninster-federal (India, Australia), or cooperative federal (Germany), imposes a
blanket post-service ban on executive heads seeking legislative office. The Kenyan Bill is
an outlier, ax aberration, and an embarrassment on the continenfal stage.



4. PHILOSOPHICAL UNDERPTNNINGS: WHY THIS BILL FAILS TIIEORIES OF
IUSTTCE
Beyond legal positivism, the BilI collapses under the weight of major philosophical
traditions.

4.1 |ohn Rawls - fustice as Fairness
In A Theory of Justice (1971), Rawls posits the "oeil of igaoruzce", that just laws are
those one would agree to without knowing their own position in society. Ask: Would a
Senator draft this BiIl without knowing whether they might one day become a governor
seeking to return to the Senate?

o The Answer: NO rational actor behind the veil would agree to a rule that
disqualifies an entire class from future political participation based solely
on past service. The Bill is therefore unjust by Rawlsian standards.

4.2 Aristotle - Political Animals & Citizenship
Aristotle argued in Politics that humans are zoon politikon (political animals), and that
the good life (eudaimonia) is achieved through active citizenship (politeia). To
disqualify capable citizens from standing for office is to "mutilate the polis." A state that
denies its most experienced leaders a platform is a state that ensures its own poor
governance.

4.3 ]eremy Bentham & Utilitarianism - The Greatest Happiness Principle
The Bill fails the utilitarian test. Ask: Does this Bill produce the greaest happiness for
the greatest number?

o Againet the Bilt The electorate (millions) loses the right to vote for
preferred leaders. The nation loses access to cxperienced governance
expertise. The former governor suffers dignitary harm.

o For the Bill: A handful of incumbent Senators face slightly less electoral
comPetition.

o VERDICT: The Bill produces a net Ioss of societal happiness. It is utility-
negative.

4.4 ]ohn Stuart MilI - Liberty & Harm Principle
In On Liberty, Mill holds that the only justification for restricting individual liberty is to
prevent harm to others.
Aek: What concrete harm does a former govemor serving as Senator catrse?

o The Sponsor alleges "conflict of iatercst', but mere potential for conflict is
not actual harm. The law can manage conflicts via recusal rules, not prior
disqualification- Mill would condemn this as "tfte tAranny of the majoity',
or, in this case, the tyranny of incumbent legislators over future
candidates.



4.5 Hannah Arendt - The Right to Have Rights
Arendt warned against laws that render specific categories of persons ,,ightless"
(rechtlos). By creating a political persona non grata category, the BilI sbips former
governors of their " right to haae rights" , the foundational right to participate in the
political community that makes all other rights possible. This is the logic of oligarchy,
not democracy.

4.5 African Philosophy - Ubuntu ([ am because we are)
The Bill offends Ubuntu, the Nguni Bantu philosophy emphasizing interconnectedness,
consensus, and the dignity of every person. As Justice Mokgoro wrote in S o
Makwanyane (7995, South Africa), Ubuntu demands that"harsh, punitioe and
absolutist rules" $ve way to "recognition of the humanity of others." To permanently
brand an entire class of elected leaders as unworthy of further service is to deny their
humanity.

5. HOWTHE BILL RUBBISHES DEMOCRACY
The Bill violates the core tenets of a free and fair democratic society in ttree (3)
fundamental ways:

5.1 Violation of the Right to be Elected (Paseive Suffrage) - Article 38 of the
Constitution
The Supreme Court in Lemanken Aramat o IEBC (2074) held that while Parliament can
set qualifications, those restrictions must be " rationally connected to a legitimate
legislatioe goal" and must not be "disproportionate."

o The Flaw: This Bill creates a class-based disqualification (a status-based
disability) for former governors. It says: "You are too qualified to rua for
the Senate because you roere a gooerflot."

o lurieprudence: In Njoya A Others o AG (2008), the High Court struck
down provisions that crcated unfair barriers to political participation. The
Bill repeats the same error: it impo ses a "harsh and excessioe" restriction
that fails the proportionality test under Article 24 of the Constitution.

5.2 The lllueion of a"Cooling Off" Period - Doctrhe of Irrebuttable Presumption
The Bill creates an irrebuttable presumption that every former govemor is unsuitable
for legislative office. As held in Stanley Munga Githungti o R (7985), the law cannot
create a presumption that is " arbitraryt ut leasorrctble, and incapable of being rebatteil
by eoidance." A former governor with a spotless audit report, exemplary service, and
overwheLning popular support remains barred, This is conclusive evidentiary
overreach.



5.3 Suppreesion of Political Competition - Freedom of Association & Political
Expression
By removing experienced governors from the pool of Senatorial candidates, the Bill
violates Article 35 (Freedom of Association) and Article 33 (Freedom of Expression)

Political expression includes the right to Present oneself for election.

THE BTLL IS A PRIOR RESTRAINT ON POLITICAL CANDIDACY.

6. THE ',ACCOUNTABILmY', EXCUSE VS. NATURAL JUSTICE
The Sponsor argues that the Bill is nccessary to allow the Senate and County
Assemblies to "finalize audits" without interference from the former governor.
THIS RATIONALE IS LEGALLY BANKRUPT

6.L Preeumption of lnnocence (Article 50(z)(a)) - Ei incumbit probatio qui dicit, non
qui negat
The t^atin maxim holds: Proof lies on him who asserts, not on him who denies. The Bill
assumes every governor is guilty of pending accotrntability failures. This reverses the

burden of proof. A govemor who was cleared by the Auditor General and the Public

Accounts Committee (PAC) is still barred for five years.'Ihis is punishment without
trial, a violation of the non bis in idem (no double jeoPardy) principle.

6.2 Rule againet Bias - Nemo iudex in causa sua

THE DRAFIERS OF THIS BILL ARE PRIMARILY CURRENT SENATORS. Bv
barring executive-minded individuals (former governors) from foining their club, the

Senators are acting as judges in their own cause. They are removing potential rivals to

secure their re-clection. This is a direct pecuniary and political conflict of interest at the

legistative draftin g stage.

6.3 Right to be Heard - Audi alteram pafrem
Nota single former governor was consulted before introducing a Bill that personally

targets thet career trajectory. The Bill was drafted in camera, without public
participation as required under Article 118(1xb). The ex post facto public hearing

scheduled for 30th April2026 cannot cure the fundamental defect that the Bill was

conceived in secrery and bad faith'

5.4 Doctrine of Legitimate Expectation
Former govemors have a legitimate expectation, rooted in the Constitution as it stood at

the time thcy offered themselves for election, that they would retain the right to seek

any political office for which they are qualified. To change the rules mid-carcer is a

retrospective penal provision prohibited under Article 50(2)(o).

7. SPECIFTC CLAUSES & PROPOSED AMENDMENTS
Clause 2 (a) - Proposed amendment to Article 99(21 of the Constitution

o Our Position: Strongly Oppose (contra legem, against the spirit of the

law)'



o Recommendation: Delete in toto.
o Reaeoning: Adding a specific prohibition f.or "formcr gooerrrots" is odious

dirrimination. The Constitution already has disqualifications (insolvenry,
mental incapacity, criminal conviction). This creates a separate class of
disqualified persons based purely on Past title, a sui generis disability
unknown to comparative law.

Clause 3 (a) - Proposed amendment to Article 193(2) of the Conetitution

o My Position: Strongly Oppose.

o Recommendation:Delete.

Reasoning: Barring govemors from the County Assembly (the very body
they formerly reported to) is absurdum, legally absurd. If a former
governor wants to serye as a humble MCA in their village ward, the State

has no moral or legal right to stop them. This clause violates the principle
of subsidiarity, that decisions should be made at the lowest competent
Ievel.

o

Clauses 4 & 5 - Amendmenta to the Elections Act (Sections 24 & 5)

o My Poeition: Oppose on technical and constitutional grounds.

o Recommendation: Strike down as ultra vires the Constitution.

o Reasoning: Under Article 256(3), amendments to constitutional
disqualifications must be effected through constitutional amendmen! not
ordinary statute. By duplicating the disqualification in the Elections Act,
the drafters create tiered constitutional rights, a dangerous precedent,

Further, the Elections Act cannot expand constitutional disqualifications
beyond those expressly enumerated.

8. TNFERENCE AND PRAYER
The Constitution of Kenya, 2010, was built on the pillars of devolution, democracy, and
human rights. This BiX (S.8. No. 7 of 2026) tears down all ttuee (3) pillars:

o It destroys devolution by preventing exPerts in county management from
legislating on county matters, violating Article 174(c) (ensuring
accountable governance through devolution).

o It rubbishes democracy by removing the voter's right to elect capable
executive leaders to the Senate, violating Article 1. (sovereign power
belongs to the people).

o It abuses human rights by imposing a punitive "cooling-off'period based

on unproven allegations, violating Articles 27 (qua\ty),38 (political
rights), and 50 (fair hearing).
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LIIIEBILAIIANAL-EE$I-EB4$IIE confirms: N o matute democtacy has adopteil

iurn , aroino"io", 
"tornUaseil 

itisqualification. FromWashington to Weshninstel from
Delhi to Cape Toun, the consensus is cleat the ttotet is sooercign, not the legislatot'

Philosophical traditions conilerfln: Erom Rawls to Atmilt, from Aistotle to Ubuntu,

the Bill fails eoery major theory of justice, liberty, anil human dignity'

t

a

t, ABDULMALIK MAGONGA, pray that the Senate Committee

1. RE ECTS the BilI for being unconstitutional, discriminatory, and contrary to

international best Practice.

2. FINDS that the Bill violates Articles 24 (limitations on rights must be reasonable and

pr-UfiuUt.;,22 (Equatty),38 (Political rights), 50 (Fair hearing), and 1L8 (Public

participation) of the Constitution.

3. REC_OI4MENpJ that if any reform is needed, it should be a uniform cooling-off

p"ri.auppfi*ble equally to all State Officers (Presiden! Deputy President, Governor,

bp""t.r, Ctti"f Justiie) transitioning between branches of government, and such period

must not exceed one election rycle (five years) and must be publicly justified with

empirical evidence, not speculation.

4. DECLARES that the Bill is an abuse of the legislative process and a betrayal of the

constitutional Promise of 2010

Submitted by

ABDULMALIKMA(,ONGA
lD. No.: 9815928
Cclhlar Phonc No.: (254) 722 6ffi79fiA7 072:177

e-Mait omosuntc69@gnail.com

Dater 2fth April 2026
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TO:
THE CLERK OF THE SENATE
PARLIAMENT BTIILDINGS
P.O. BOX 41842-00100
NAIROBI, KENYA
EMAIL: clerk.senate (doarliament.so.ke

Dare:27th April2026

RE: MEMORANDUM IN SUPPORT OF THE CONST TTUTION OF
KENYA (AMENDMENT ) BILL 2026 SENATE BILLS NO. 7 OF 2026r(

Honourable Chairperson, Honourablc Mcmbcrs of thc Standing Committcc on

Justice, LegalAffairs and Human Rights, and tbllow Kcnyans,

I r&fite to express my strong support for the Constitution of Kenya (Amendment)

Bill, 2026 (Senate Bills No. 7 of 2026), pursuant to Articles I I 8(l Xb) and 256(2)

of the Constitution which provide for public participarion in legislativc proccsscs. I

commend the Senate for inviting public vie*'s on this important proposal that

Oii..tfy affects the integrity and sustainability of Kenya's dcvolvcd system of

govcmancc.

The Bill proposes a five-year cooling-offperiod barring former county govemors

fromimmediatelycontestingforpositions.asSenatorsorMembersofCounty
Assembly. This is a necessa; and proportionate measure to address a structural

gap that undermines accountability and separation of powers'

Firsr, on accountability and oversight' Article 96 mandates the Senate to oversee

counfy governments. Atlowing ' 
gouE*ut to move directly hP !h: Senate creates

a clear oonflict orint.t.'i ut tityLuy be required to review decisions made

during their own,**;."}; ;;r;d cooling-off period restores objectivitv and

strengthens public confidencJ in Senate oversight'

second, the Bill helps prevent abuse of otlice. without such a restriction' a sitting

governortrlay * t"*pi.j io use-puuric ,"**.., * inllueuce to advance future

l' (). lff)\ {.r61 lltl2o, };ri[obi. \I.S'( "-t'Il' Ihritrling'' 2*ltloot' R\l ?(16' ( .rll: O"l! $'t- !l!t:



legislative ambitions. 'I'hc tivc-year $ap acts us a sat'eguard against such practices
and pronrotes cthical lcadcrshilr irr lirrc with Clraptcr Six of thc Constitution.

Third, thc Rill pronrolcs lcadcrship rcncwal and inclusivity. Dcvolution was
intcndcd to cxpand opportunilics tbr lcadcrship across thc country. Immsdiatc
transitions b1' govcntors inlo othcr clcctivc positions limit spacc for ncw lca<lcrs
altd ctttrctrclt l sntall political clnss. Tlris rclirrm opens thc dcmocratic spacc ancl
enhances lair ct'unpelil ion.

Further. thc Bill reinforces the principle of separation of powers by creating a clear
distinction between executive roles at the county level and legislaiive oue..ight
functions at the national and county lcvels. It also aligns with comparative
democratic practices u'here cooling-off periods are ,.i.a tn pr"r"ni conflicts of
intcrcst and protcct institutional intcgrity.

Importantly, the Bill does not bar former governors from political participation
entirely; it only limits imrnediate transition into positionsihat directly oversee
county governments.

In conclusion, this Bill strengthens devotution, enhances acesuntability, promotes
leadership diversity, and builds public trust in governance. I theretbre reipectlully
urge the Committee to recommend its passage withoul dilution.

Thank you for the opportunity to present my views.

Yours faithfully,

James Mahuria Njuguna
f)irector
MMV ASSOCIATES CLG

Mttfl,
PBO

AssocIATES LGcA Tc I 8 or o2 I3

P o BoI 6 I* 00 I00
NAIRoB

2I APR 2025
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TO:
Tf{E CLERK OF THE SENATE
PARLIAMENT BUII-DINGS
P.O. BOX 41842-00t00
NAIROBI, KENYA
EMAIL: clerk.senate(ir)na rliamenl.so.kc

Date: 27th April 2026

RE: MEMORANDUM IN SUPP F THE ONSTITUTI ON OFo T
KET{YA AMENDM EN BILL 2t26 SENATE ETLLS NO.7 0F 2026

Honourable chairperson, Honourabre Mernbers of the standing Commiftee on

Justice, Legal Affairs and Hurnan Rights, and fellow Kenyans,

l. Introduction

Pursuant to Articles 118(1Xb) and 256(2) of the constitution of Kenya, which

guarantee public participation in legislative processes and constitutional

amendments, I hereby submit this mcmorandum in strong support of the

Constirution of Kenya (Amendmcnt) Bill, 2026 (Senarc Bills No. 7 of 2026).

We comnend the Senate for inviting public viervs on this important legislativc

proposal, which directly impacts the integrig', accountability, and sustainabiLity of

Kenya's devolved system of govemance.

This Bill addresses a long-standing structural gap tbat has the potential to

undermine tu,o fundamental pillars of dcvolution-accountability and separation

of powers. -and therefore dessves full sryport.

t

P.O. Ilor {.161 O(}lO. \;rir.ohi. \t.S.(.-\.I1. tlrrildrng. 2nd Floor'. R\l 2t16. ( nll.. (1122 ll.1? Stl2



2. Summary of Position

I fi:lly supp.rt thc prop.scrl amcnclnrcnts to n rticlcs 99(2) ancl 193(2) of the
constitution' as wc1 as scctions 24(2) ancr 25(2) of the tilections Act (cap.71,
which seer to trar former cornty governors from contesting for positions as
senators or Menrbers o[ county Assembly for a periocl of five years immecriatery
after leaving otIce.

The proposed five-year cooling-offperiod is reasonabre, proportionate, and
necessary to protect the integrity of govemance institutions at both county and
flational levels.

3. Detailed Grounds for Support

(o) Stren gth e n ing Aceourtability a nd Oversigh t

Article 96 of the constitutiron vests the senate with the critical rore of protecting-
the int€rests of counties and excrcising oversight over counry governments. This
oversight funetion is cent.arl to ensuring prudent use of public resourc€s and
adherence to the rule of law.

county governors, during their tenure. exercise immense executive authorit5r,

including control over substantiar finaneial r€sources, policy dhection, and
administrative structures. Allowing such individuals to transition immediately into
the Senate creates an inherent and unavoidable conflict of interest.

A former governor serving as Senator may be called upon to



Revicrv l'inarrciul dccisions nrurlc tlurirrg tlrcir <twrr Lcnurc

Participarc' irr ovcrsiglrr t:..r,liilccs irrvcst igutirrg c.urrry .pcrati,rrs thcy
prcviottslt, lc.rl

Influence rc'gisrltit,c or .r,crsigrrt outc()rncs in ways tlrat may shierd past
acttons

This sirua(it-r, crrnrrrmr,ises .[r.jectivity a.d undenni,es public confidence in the
Scuate's oversiglrt r olc

The proposed five-year cooling-offperiod provides sufficient time to:

' Separate past executive responsibilities from future legisrative rores

' Allog ind9psn6.r1 revierv of a governol,s 1erure
. R.estore public trust in the impartiality of Sonate proeeedings

(b) Pro,mting Abuse of OI[ce and politicat Advantage

In the absence of a cooling-offperiM, a sitting governor may be incentiviz€d to
use public office strategically to secure a firilre legislative seat. This rnay include:

. Alloeating resources to politically advantageous areas

. Building pffionage networks using publio funds

. Influencing county structures to support future campaigns

such practices blur the line between publ-ic service and political. oelf-interesr,

contrary to the principles of leadership and integrity urider Chapter Six of the

Constitution.

The proposed restriction acts as a preventive safeguard, discouraging the misuse

ofpublic office for future politicaL gain and reinforcing ethical governance.
i



(c) praomoting Leedaruhlp Renowrt rnd l)omocretlc lnclutlon

One of the key oh.iectivcs of devolurion unclcr
was to exprnd democrrtrc cprce end cneitc 

thc c'nstitrrtirm ,f Kenya, 2010,
opporlnnltler for dlvcrrclerderrhlp across fhe tountry.

:ilX;:.,::*"*"" 
transition of govemors into Sende or County Assernbry

concentration of readership within a small Sroup of poritical elitcsReduced opportmities for emerging teaeers
Limitcd gcnerational and profcssionel divcrsity in govel:rrrcc

troducing a eooliqg-off p€riod, this Bi*k

Oe€*is spa€a 6r ncrv enuanul. i,n&l le*iter$ip
Eileouragcs broadsr €itizcn 1rud€iipdion h governanoe
SUengttrcos *Enroer*ic eurpctitiom and rcpesentu*lon

this digrrs wfrtl rfrc nnfirnel wfircs urdcr Ard{tc Ie pastEcrsosty 8rcfrx{vgr,e$diryrgrd of{ropeople,

{tI) nmorctng Seplrafior of porsn

t

E

/;
u,

I

a

a

B'y in

a

a

a



The doctine of seporation of powers is a comerstone of constitutionar govemance
It ensures that executive, legisrative, and oversight rores are distinct 

"no 
rrn.,ion

independently.

The current ftamework allows a direct and lmmediate shift from:
county Executive (Gevernor) -* Nationar Legisrative oversight (senate)

this werkens institstional independence and Qreat_es overlapping interests.

The Bill intoduces a necessary buffer that:

D istingui shes executi ve authority fr om legi sl ative oversi ght
Enhances institutional integrrty

Prevents undue intluence acroSS goVemance Sl.ructures

(e) Alignment with Comparative Constitutional prlctice

Globally, many democratic systems recognizc the risks associatcd with immcdiatc

transitions between executive and oversigJrt roles ard havc adoptcd cooling-oll'

periods or similar safeguards.

Such measures are designed to:

Prevent conflicts of interest

Maintain institutional credibi lity

Promote fairness in political competition

Importantly, this Bill does not imposc a blanket restriction on political

participation. Former governors remain elig'ble to:

a

a



Contcst lirr ptrsiliorrs srrclt ns Mcrrrhcr ol lrur.lrirrnt:rrt or l,rcsirlt:rrt
Pnrticipnlt irr polilicnl l)ut\, ll(.1ivilic\

I:rtg.rgc irr nrrlrlic s(.t \.iee irr ollrrr capacitics

.he lirrritatitr, is nfir'r'on. rnrgerea, nnd jusrifiea, fircusing onry ()n p,siti,ns thar
dirccth c,\r.t.cisc ()\ L.rsight (lvct. counlv g()vcnllllcnls.

(f) Enhancing Public Confidence and Trust ln Governance

Public tnrst is a fi,rndanrentar requirement fbr etfective governance. when citizens
percei'e oversight institutions as compromised or self-serving, confidence in
democratic processes decl ines.

B;.' addressing potential conflicts of interest and reinforcing aecountability

mechanisms, this Bill:

L

,
t
I
I

a

I

I

I

I

a Enhances transparency

Srrengthens instiurtional credibitity

Reasswes citizens that goverrrmcc stnrct res serve the publie interest

4. Conclusirm and Reeommendation

In conclusion, the Constitution of Kenya (Amendment) Bill, 2026 ts a tirnely and

necessary reforrn that strengthens the architecture of devolution in Kenya.

ft

Safeguards the integrity of Senate oversight

Prevents abuse of public office

t

J



Pronrotes leaderslrilt rcucrvul

Reinforces scparrrt ir.rrr o l' pt.rlcrs

Enhanccs public lrust in govcrntrncc

For these Isasolls. t respectlirlly arrd strurrgly urge the stancling c.mmittee .n
Justice. Legal AlTairs and,unran Rights to r.ecorrrnencl the passage of this Bill to
the Senate u,ithout dilution.

5. Appreciation

I thank the Honourable cornmittee for the oppornmiry to presert my views and for
iu contirnred commitment to qphotding eonstitutionari$m and good governanee in
KenJa.

Yours fait llv,

Jame uria Nju una

Mllflt. AssoclATES CLCI
PBO ACT. 18 0F 2013

2I A.?R 2026

P. O. Bo:615'4'00100,
I{AIROBI

Director
MMV ASSOCIATES CLC





MEMORANDUM
THE CONSTITUTTON OF KENYA (AMENDMENT) BILL, 2026

(s[,N.ATE I]tLLS NO. 7 OF 2026)

DATE: 1'hursday, 23 April 2026

TO: 'l'hc Clcrk of thc Senate

Parliament Iluildings

Nairobi, Kenya

COPIED TO: scnatcjlahrc@parliamcnt.go.ke

FROM: XX (XXXX@gmail.corn)

SUBJECT: Public Participation Subrnission on thc Constitution of Kcnya (Amcndmcnt) Bill,2026
(Scnatc Bills No. 7 of 2026)

Introduction
I writc in support of the Constitution ol Kenya (Amcndmcnt) Bill,2026 (Scnate Bills No. 7 of 2026),
which secks to amcnd Articles 99(2) and 193(2) of thc Constitution and to make related consequential
amendments to sections 24(2) and 25(2) of the E,lections Act, Cap. 7.

l'he Bill proposes to disqualiff persons who are scrving as county governors, or who have served as

county governors within thc fivc ycars immediatcly preceding a gencral elcction, from contesting seats in
the Senate or in any county assembly. This submission argues that the proposed restriction is

constitutionally sound, govcrnance-j ustificd, and neccssary for thc institutional integrity of Kenya's
dcvolved system.

Kenya's Constitution is built on the national valucs sct out in Article 10, including thc rule of law,

dcmocracy, equity, socialjusticc, inclusivcness, equality, human rights, non-discrim ination, protection of
thc marginalised, good governance, integrity, transparcncy, and accountability. Chapter Six furthcr
cntrcnches intcgrity and accountability as non-ncgotiable obligations ofall statc officers.
'l'he Ilill advanccs thcsc valucs by crcating a structural mcchanism that:

. ensures that county govemors complcte and submit to accountability processes before re-entcring
electivc olTicc;

. eliminates an irreconcilable conflict of intcrest that ariscs whcn former govemors sit in oversight
bodies responsible for scrutinising thcir own previous executivc conduct; and

. interrupts thc practice of political office rccycling that has wcakencd the independence ol
lcgislative and oversight institutions at both the national and county levels.

l:or the rcasons sct out in this memorandum, I urgc thc Scnatc Standing Committec on Justice, Legal
Affairs and Human Rights to rccommend that the Bill bc passcd, subject to the concerns and proposed



amcndmcnts sct out in Scclion 7 ofthis submission rcgarding thc adcquacy ofthc fivc-ycar pcriod and thc
nccd lor guardrails against thc norrnalisation of constitul ional amcndnrcnt.
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6 Clauses2&3-
Conflict of intcrcst
in ovcrsight
functions ofthe
Senate and county
assemblics

Former govemors
cxercising oversight over
lheir own counties
creates an irreconcilable
conflict ol interest

Support: Retain the
amcndmcnts as

proposed

compels former govemors to submit to and
complete accountability processes beforc re-
entering elective politics. This strengthens
rather than undermines Kenya's conslitutional
order.

'I'he Senate and county assemblies exercise
direct oversight over county govemments,
including scrutiny ofaudit reports and
examinalion of county financial management.
A lbrmer govemor sitling in the Senate or
county assembly and participating in oversight
of thcir own county's affairs or influencing the
proccss constitutes an irreconcilable conflict of
interest. The restriction is a proportionate and
targcted response to a specific slructural
govemance problem.

Detailed Submissions

Clauses 2 and 3 of thc Bill / Amendments to Articles 99(2) and 193(2) - The fivo.year cooling-off
pcriod is a constitutionally permissiblc limitation on electoral rights

Thc Proposcd Amendment

Clause 2 of the Bill amcnds Article 99(2) of thc Constitution by inserring paragraph (ba), which
disqualifics from elcction to the Senate any pcrson who is a county governor or who has, within the five
ycars immediately preceding the date of elcction, held officc as a county governor.

Clause 3 of the Ilill amends Article 193(2) by inserting a corresponding disqualification applicablc to
clections to county asscmblics.

Constitutional Pcrmissibility: Articlc 24

It is accepted that Article 38(3)(c) ofthe Constitution guarantecs cvery citizcn the right to be a candidate
for public office. Howcvcr, this right is not absolute. Article 24 of the Constitution expressly permits the
limitation of rights and fundamcntal freedoms whcrc such limitation is:

. imposed by law;

. reasonablc and justifiablc;

. proportionate in naturc and extent to thc purposc it serves; and

. the least restrictivc mcans availablc to achieve thc purposc.

'l'hc five-year cooling,-off period proposed in the Bill satisfies each of thesc requirements:

. It is imposed by a constitutional amcndmcnt: the highest form of law.

. It servcs thc lcgitimatc and compclling objcctivcs of accountability, institutional independence, and
preventing conflicts of intcrest.

. A five-ycar period is proportionate. It corrcsponds to one electoral cycle. sulTicient for oversight
processes to bc completed without being punitivc.

" It is targctcd and specific, applying only to formcr county govemors secking to enter the two bodies
dircctly responsiblc for overseeing county govemments.

Constitutional Prccedcnt: Thc IE,BC Cooline-off Pcriod



'fhe Constitution alrcady provides an idcntical mcchanism for membcrs of the lndependent Illectoral and

Boundaries Commission. Articles 99(2Xb) and 193(2Xb) both disqualily lrom elcction to Parliament and

county assemblics any person who has, within the five ycars immcdiatcly preceding the datc of clcction,
held office as a member of the IEIIC.
'l'his precedent is constitutionally significant. It dcmonstrates that thc lramcrs of the Constitution acceptcd

that certain public officers, by virtue of thc naturc olthc olTice they hcld, must be subjcct to a cooling-off
period before re-entering elcctivc politics. 'l'he rationale lor the lllllC rcstriction is to prevcnt conflicts of
interest and protcct institutional integrity. Prcciscly the samc rationalc applics to former county govcmors,

who remain the subjects of ongoing accountability proccsscs bcfore thc vcry bodics they may scck to join.

Proposal

Support the amendments to Articles 99(2) and 193(2) as proposcd. Thc fivc-year cooling-off pcriod
is constitutionally grounded, proportionatc, and consistcnt with the cxisting constitutional
framework.

. Clauses 2 and 3 / The Bill's Me morandum of Objccts and Rcasons - Accountability proccsses

require insulation from political interfercncc by former govcrnors

Thc Accountab ilitv Problcm

County governors are among the most powcrful cxecutivc o{llccrs in Kcnya's devolved systcm.'l'hcy
control county budgets, supcrvisc county public scrviccs, and makc financial and administrativc decisions
with direct consequcnces for county residents. Undcr scction 32 of the I'ublic Audit Act, Cap. 4128, the

Auditor General submits annual audit reports on county accounts to the Scnatc and the relcvant county

assembly for scrutiny and action.

Accountability proccsscs arising from thcsc audit rcports, including committce inquiries, surchargc
proceedings, and relerrals to investigative agcncics, can extend for pcriods wcll bcyond thc cnd ola
governor's term in officc. A former governor who, upon leaving olTice, immediately contcsts and wins a
Scnate or county asscmbly scat, acquires a position frorn which they can:

. directly participate in or influcnce committcc procecdings cxarnining thcir own audit reports;

. vote on resolutions that affcct thc outcomc of accountability proccsscs relating to their own
tenure;

. use political influcnce to obstruct, dclay, or shape the outcomc of inquirics into their past conduct;
and

. intimidate witncsscs or public scrvants who might othcrwisc coopcrate with accountability
processes.

Structural Conflict of Intercst
'Ihe Senate exercises ovcrsight ovcr county govcmmcnts pursuant to Articlc 96 of the Constitution.
County assemblies cxcrcisc ovcrsight ovcr county cxccutives pursuant to Articlc 185(3). When a former
govemor sits in cither olthese bodies, they arc placcd in the invidious position ofoversecing or
influencing the oversight ofthc vcry executivc functions they prcviously pcrformcd.

The Bill's Memorandum of Objects and Rcasons correctly identifics that this crcates a conflict of intcrest
and interferes in the decision-making process ofovcrsighl bodies.'l'his is not cured by recusal. A
lcgislator who is required to recusc themselvcs lrom a significant portion of thc ovcrsight business olthc



Scnate or county assembly is a lcgislator who cannot fully discharge thc constitutional functions of that
o ffice.

Proposal

Support thc amendments. Thc fivc-ycar pcriod is the minimum neccssary to allow outstanding
audit cyclcs and accountability procecdings to bc complctcd and to protect thc indcpcndence and
intcgrity of oversight institutions.

Clauses 4 and 5 of the Bill /Amcndments to thc Elections Act, Cap. 7: The statutory amcndments
anc neccssary conscq uential provisions

The Rolc of thc Statutory Amendmcnts

Clauses 4 and 5 of thc Bill amcnd sections 24(2) and 25(2) of thc Elections Act to insert corresponding
disqualification provisions at thc statutory lcvel, mirroring the constitutional amcndmcnts in Clauses 2

and 3.

'l-hese statutory amcndmcnts arc operationally essential. Thc IIIBC relics on the tlections Act as the
primary legal instrumcnt governing the candidatc nomination and vetling proccss. A constitutional
disqualification that is not reflcctcd in thc lrlcctions Act would crcate an cnforcemcnt gap: thc IE,BC
would lack thc dircct statutory authority to rcjcct nomination papcrs filed by a disqualified candidate at

thc stage of candidatc vetling.
'l-he statutory amendments, thercfore, give thc constitutional rcstriction operational cffect and cnsure that
it can be enforccd practically at thc point ol nomination beforc a disqualificd candidate reaches the ballot

I'roposal

Support thc amendmcnts to scctions 24(2) and 25(2) of the Elcctions Act. They arc constitutionally
rcquired and operationally ncccssary.

The Pattcrn of Recycling

Kenya's post-2013 political expericnce has rcvcalcd a pcrsistcnt pattem of political office recycling in
which elcctcd county govcrnors, upon cornplcting thcir constitutionally lirnitcd two tcrms in oflice,
irnmediately scek elcction to thc Senatc or to county asscmbly scats. This pattem has several harmful
consequcnccs for Kenya's govcrnancc architccture:

. It cntrenches political dynasties and elite capturc of public office, rcducing political competition
and the genuinc rcnewal of leadcrship.

. It convcrts the Scnate and county asscmblics institutions dcsigncd to chcck cxecutivc power at the

county level into destinations for former county cxecutivcs, fundamcntally altering the
relationship bctwcen oversight and cxecutivc functions.

. 11 allows formcr govemors who rctain strong political nctworks and resources accumulated during
their exccutivc tcnure to lcveragc thosc advantagcs imrncdiate ly upon leaving ollcc, distorting
elcctoral compctition.

. It signals to thc clectoratc that accountability for cxccutive decisions will bc defcrred or avoidcd
through rapid rc-cntry into a lcgislativc scat that providcs political cover and proccdural levcrage.

Constitutional Foundations for the Restriction
'l'hc principlc oldemocratic rencwal is crnbcddcd in Kcnya's constitutional architecture. 'Ihe Constitution
limits governors to two tcrms of ofllcc undcrArticlc I 80(7) prcciscly to cnsure that cxccutivc power at

thc county lcvcl is not concentratcd in thc same individuals indefinitely. -l'hc Bill extcnds this logic by
ensuring that the transition out olcxccutivc office is accompanicd by a gcnuine period of scparation from



clective politics - allowing accountability processcs to operatc and allowing the dcmocratic space to

rcsct.

Article l0(2)(a) of the Constitution establishes dcmocracy and participation ofthc pcople as a national

valuc. Genuine democratic participation is undcrmincd whcn thc clcctoral ficld is dominatcd by rccyclcd

political figures who leveragc executivc advantages accumulatcd during their timc in olTicc.

Comparativc Practicc

Cooling-off periods for formcr cxccutivc officcrs sccking lcgislative scats are a recognised fcaturc of
democratic governancc in many jurisdictions. 'l'hc rationale prevcnting thc usc of lormcr cxecutive
influence to distort lcgislative ovcrsight functions is rvcll cstablishcd in comparativc constitutional
practice. Kcnya's proposcd restriction is modcst by intcrnational standards: a single five-year clcctoral
cycle, applying only to two spccific legislativc bodics with dircct county ovcrsight functions.

Proposal

Support thc amendmcnts. Thc llill provides a ncccssary and proportionate structural rcsponsc to
thc systemic problem of political oIfice rccycling and thc conccntration of political influencc that
undcrmincs the indcpendence of count5r ovcrsight institutions.

. The Bill gencrally - Advanccment of Chaptcr Six obligations and national values under Articlc
l0

Intcsritv as a Constitutional Oblisation

Chaptcr Six of the Constitution imposcs obligations of intcgrity, irnpartiality, and accountability on all
state officers. n rticle 73( I Xb) provides that the guiding principlcs of leadcrship and intcgrity include

bringing honour to thc nation and dignity to the olTicc. Articlc 73(2)(c) rcquires state officers to conduct
public affairs in a manner that withstands public scrutiny.

A lormer govcmor who exits olTice with unresolved audit qucrics, pending surcharge procccdings, or
unresolvcd accountability obligations and who immcdiatcly sccks clection to one of the ovcrsight bodics

rcsponsible for pursuing thosc obligations is a formcr state ofllccr who is not conducting thcmsclvcs in a

manner consistcnt with the spirit of Chaptcr Six.'l-hc Ilill crcatcs a structural mechanism that compels
compliancc with thc lctter and spirit of thesc constitutional intcgrity obligations.

TransDarencv and Accountabilitv as National Valucs

Article l0(2)(c) eslablishes transparcncy and accountability as national valucs applicable to all statc

organs, state officers, public olTiccrs, and all pcrsons whcnevcr thcy apply or intcrprct the Constitution.
'l'he Bill givcs legislative expression to thcsc valucs by ensuring that:

. County governors cannot use legislative olTicc as a rcfugc from accountability.

. Audit and accountability proccsscs arc complctcd beforc a formcr governor re-cntcrs clective
politics, and

. voters have access to a completc accountability record ofa former governor beforc deciding
whether to elect that person to a ncw public olTice.

l'he Bill's Memorandum of Objects and Rcasons correctly notcs that thc restriction allows votcrs to havc

a rcference point in making an informed choice on a candidatc's suitability, since all accountability
processes would have been completed. 'l'his is a constitutionally significant objectivc: it strcnglhcns
informed electoral choice, which is intcgral to the dcmocratic right under Articlc 38.

Proposal



Support the amendments. They give legislative and structural cxpression to the constitutional
valucs of transparcncy, accountability, and intcgrity that arc binding undcrArticlcs 10 and
Chapter Six of the Constitution.

. Clauscs 2 and 3 - Irreconcilablc conflict ofintcrcst in thc cxcrcise ofSenate and county assembly
oversight functions

Thc Oversight Functions at Stake
'l'hc Senatc cxcrciscs oversight ovcr county govcrnrncnts through scvcral constitutional and statutory
mcchan isms:

. Articlc 96(3) - thc Scnatc dctermincs the allocation olnational rcvcnue to counties and
excrcises oversight of national revcnuc allocatcd to county govcmmcnts.

. Article 217 
-'l'he 

Senate detennincs the basis lor allocating among counties thc share of
national revenue allocatcd to thcm.

. Section 32 of the Public Audit Act rcquircs that annual county audit rcports bc submittcd to the
Senatc for scrutiny and action.

. Various Senatc committcc mandatcs: Scnatc cornmittccs cxaminc county financial managcment,
hcar govemors on audit qucrics, and makc rccommcndations on accountability.

County asscmblics cxcrcisc ovcrsight undcr Articlc 185(3), which cmpowcrs counfy assemblies to
ovcrsee county cxccutivc pcrfonnancc and to cxaminc county financial statements.

The Conflict in Practicc

Whcn a fonncr govemor sits as a Scnator, thcy may bc called upon to:

. participatc in Scnate committce scssions examining audit rcports lrorn their own tenurc as

governor;
. votc on resolutions ccnsuring or taking action against thcir own county bascd on audit findings

lrom thcir pcriod of oflicc;
. panicipate in dcbates on the county rcvenue allocation formula in ways that benefit their home

county, in which thcy rctain a political basc; and

. sit on comrnittces with thc powcr to summon and cxaminc current county olTicials who scrved
undcr them.

Nonc of thesc conflicts is managcablc by rccusal alonc. 'l hc naturc and volumc of thc conflict mcan that a
lormer govcrnor in the Scnatc would bc a structurally compromised lcgislator unable to fully discharge
the oversight mandate of thc Scnatc without constant conflicts ol'intcrcst arising from their own exccutivc
history.

Proposal

Support thc amendmcnts. Thc conflict of intercst is structural, pervasivc, and not susceptiblc to
resolution by individual rccusal. Thc fivc-ycar cooling-off pcriod is thc most targetcd and cffective
rcsponsc availablc.

. Concerns in Support The Risk of Normalising Constitutional Amendment and theAdequacy of
the Five-Year Period

Conccrn l: The Risk of Normalising Constitutional Amcndmcnt



While this submission supports the Bill on its merits, it would be incompletc without acknowlcdging a

broader structural concern: the risk that passing this llill, howcvcr justified. contributcs to the

normalisation of constitutional amendment as a routinc parliamcntary instrumcnt. Kcnya's Constitution is

thc supreme law ofthe Republic underArticle 2. It was not designed to be adjusted frcquently or casually.
'l'he amendment process under Article 256 scts a high bar prcciscly bccause constitutional changcs carry

consequenccs that extend well bcyond the immcdiate issue bcing addressed.

'I'hc current Parliamcnt has demonstrated a troubling pattern in this rcgard. Since 2022, this Parliament

has tabled or advanccd constitutional amcndmcnt proposals that includc: an atlempt to cxtend the

prcsidential term from five to seven years; thc creation of a Primc Minister's olTice; and the entrcnchmcnt

of the National Government Constitucncics Developmcnt Fund a lund that thc Supremc Court had already

declared unconstitutiona I in 2022 and that the IIigh Court struck down again in Scptcmber 2024, finding
that it violated the separation of powcrs by converting legislators into cxccutivc administrators. ln July
2025, the National Asscmbly votcd unanimously to entrench thc NG-CDIr in the Constitution, effectively
sccking to insulate it from furthcr judicial scrutiny.'l'hesc arc not governancc-correcting amendments.
'l'hey are self-serving amendments passed by, or advanccd for thc bcncfit of, thc very people doing the

amending.

l:ach time Parliament successlully amends thc Constitution evcn lor good rcasons it dccpcns thc

precedent that constitutional text is negotiable through a parliamentary supcrmajority. 
-l'hat prcccdent is

dangerous in a Parliament that has shown it is willing to usc thc same proccss to protcct its own financial

intcrests or to cxtend executivc power.'l'he passage of this Bill should therelorc be accompanicd by a

clear and public articulation by the Scnatc that constitutional amcndment is a power to bc excrciscd with
rcstraint, only where thc constitutional framcwork itsclf is inadcquate to addrcss a structural governance

failure, and ncver for thc purpose of lcgislating in thc intcrcsts ofthe lcgislators thcmsclves and thc

cxecutive.
'fhis submission accordingly urges the Scnate, in passing this tlill, to take two concrctc stcps. Irirst, to
amcnd thc Scnatc Standing Ordcrs undcrArticlc 124( l) of the Constitution to requirc that any llillto
amcnd thc Constitution be accompanied by a lormal mcmorandum dcmonstrating that thc proposcd

change addresses a structural govcrnance gap that cannot be remcdied through ordinary legislation and

that it does not confcr a direct financial or political bcncfit on thc Parliamcnt proposing it or thc cxcutivc.
'l-his would be an exercisc of thc Scnate's existing powcr to regulate its own proceedings and would not

itself require a constitutional amendment. It is acknowledged that Standing Orders can bc amendcd by a

future Senate and carry no constitutional forcc, but thcy crcatc a procedural disciplinc and a public record

of commitmcnt. Sccond, to pass a public resolution accompanying the passage of this Bill, articulating thc

principle that the constitutional amendment powcr under Articlc 256 is to bc exerciscd with restraint, only
whcre the constitutional framework is itsell inadequate, and nevcr for the purpose of legislating in the

direct interest ofthe legislators excrcising it or the cxccutive arm olgovernmcnnt. Such a resolution

would havc no binding legal effcct, but it would constitutc a dcmocratic statcment of principlc against

which futurc amendment attempts can be measured and publicly tcsted.

Concern 2: Whcthcr Five Ycars Is a Sufficient Cooling-Off Pcriod
'l'he Bill's stated rationale is that thc fivc-ycar period will allow ongoing accountability processcs rclating
to a former governor's administration and financial management of the county to be complcted. '['his

submission supports that objective but raises the conccrn that five years may, in practice, be insulTicient to
achieve it, when measured against thc actual duration of the accountability processcs thc restriction is

designed to protect.

The Auditor General's cycle. Undcr section 32 of thc Public Audit Act, Cap. 4l2l), the Auditor General

submits annual county audit reports to the Scnate and the relevant county asscmbly. In practice, audit

re ports are submitted with a lag of betwcen 12 and 24 months aftcr the close of the relevant financial year.

A governor who leavcs olTice in August 2022 may not have thcir final-ycar audit rcport submitted to the



Scnate until late 2023 or cven 2024.'l'he Senatc commitlcc thcn schedules hearings, examines the report,
and makes rccommcndations a process that itself can take a furthcr l2 to l8 months depcnding on the

committce's workload and thc colnplexity of thc qucries. On this timelinc alonc, the audit cycle for a
govcmor's last ycar in office may not bc concludcd until 2025 or 2026 lcaving lcss than onc ycar ofthe
proposcd five-year pcriod for any further action.

Senatc ovcrsight and committec action. Where the Scnate's County Public Accounts and Investments
Committcc identifies significant inegularities, it may issuc surcharge recommendations, refer matters to
thc Director ol ['ublic Prosccutions, or make recommcndalions to the lrthics and Anti-Corruption
Commission. Ilach olthcse rclcrrals initiates a scparate proccss with its own timclinc. Surcharge
procecdings beforc the county asscmbly or thc courts can takc two to lour ycars from initiation to
conclusion. IiACC invcstigations, where commcnccd, routincly takc thrcc to fivc ycars belore a matter is

rcady for prosecution rcferral. Criminal procecdings, where chargcs are prcfcrred, add a further two to
scvcn ycars on avcrage in thc Kenyan courts bcfore final detcrmination including appeals.

Thc cumulativc timeline. Whcn thcse stages are placed cnd to cnd audit rcport lag ( l-2 years), Senate

committce cxarnination ( l-l .5 years), I)ACC invcstigation (3-5 ycars), and court proceedings including
appcals (2-7 ycars) a full accountability cyclc lrom the cnd ola govcmor's tcnure to finaljudicial
dctcnnination can realistically span ten to fiftcen years. Against that timcline, a five-year cooling-off
pcriod captures only thc carliest stages ofthc proccss. A formcr govcmor who scrves the five-year bar
may rctum to thc Scnatc precisely as criminal proceedings arising lrorn their tenure are approaching trial,
rcintroducing exactly the structural conflict thc Bill seeks to prcvcnt.

'l'his submission thcrclorc urgcs thc Scnate to considcr whcthcr thc fivc-ycar pcriod should be extended or
whcthcr thc llill should be amended to providc that thc bar continucs to apply for as long as any formal
accountability procccding arising from a formcr govcrnor's tcnurc rctnains pcnding and unresolved,
including procccdings bcforc thc IIACC, thc Director of I'ublic Prosccutions, or the courts. A conduct-
based rathcr than solcly time-bascd bar would morc prccisely track thc actual pcriod during which the

conflict of intcrest is livc. 'l'his would also bc consistcnt with how n rticle 99(2Xh) and 193(2)(9) of the

Constitution alrcady operatc thosc provisions disqualify lrorn elcction any pcrson lound to have

contravencd Chaptcr Six, and thc disqualification pcrsists until all possibility ofappeal or rcview is

cxhaustcd, undcr Articlc 99(3). 'l'hc same logic should inform thc duration of thc governor cooling-off
rcstriction.

Proposal

Support the Bill as draftcd, as a nccessary minimum floor: In thc altcrnativc, amend the Bill to
cxtend thc cooling-off pcriod or to make it conduct-bascd operating for as long as any formal
accountability procceding arising from a formcr governor's tcnurc rcmains unrcsolvcd.
Additionally, urgc thc Senate to adopt guardrails on the constitutional amcndment process to
prcvent thc normalisation of sclf-serving amendments that cxploit the Article 256 pathway.

Conclusion

Thc Constitution of Kcnya (Amendment) 8i11,2026, is a corrstitutiorrally sound, governance-necessary,

and carcfully targctcd lcgislativc rcform.-l'his submission has dcmonstratcd that:

. 'l'hc fivc-year cooling-off pcriod is constitutionally pcrrn issiblc undcr Articlc 24 and consistent
with thc idcntical restriction alrcady applicablc to IEBC mcmbers undcr thc Constitution.



. I'he restriction is necessary to protect the integrity olongoing accountability processes bcfore the

Senatc and county assemblics, which dircctly ovcrscc thc exccutivc conduct ofcounty governors.

. l'he Illcctions Act amcndmcnts are constitutionally rcquircd conscqucntial provisions cssential

for thc operational enforcement of the constitutional rcstriction.
. The Bill addresses thc systcmic and governance-harmful practicc of political office rccycling,

which undcrmincs institutional indepcndencc and dcmocratic rencwal.

. 'l'hc restriction advances thc binding constitutional valucs oftransparency, accountability, and

integrity undcr Articlc I 0 and Chaptcr Six of the Constitution.
. 'l'hc conflict of interest crcatcd when formcr govcrnors sit in oversight bodies rcsponsible for

scrutinising thcir own cxecutivc conduct is structural, pervasivc, and irrcconcilable.
. However, the five-year cooling-off period may bc insulTicicnt whcn measured against the actual

duration of thc accountability proccsscs it is designcd to protcct.'l'hc combincd timeline of the

audit cyclc, Scnatc committce examination, IIACC invcstigation, and court procccdings including
appeals can rcalistically span ten to fiflccn ycars from thc cnd o[a govcrnor's tcnure. The Scnate

should considcr cxtcnding thc period or making thc bar conduct-bascd, opcraling lbr as long as

any formal accountability procecding arising from a lormer govcmor's tcnurc remains
unrcsolvcd.

. The passage of this Bill, while justified on its own mcrits, risks normalising constitutional
amcndment as a routinc parliamcntary instrumcnt. -l'hc samc Parliamcnt has attemptcd to extend

thc prcsidcntial term, crcate a Prime Minister's olTicc, and cntrcnch thc NG-CDIr in thc
Constitution despitc succcssive court rulings striking it down.'l'he Senale should adopt principled
guardrails on the exercisc ofthe constitutional arncndmcnt powcr to prcvent its cxploitation for
sclf-serving purposcs.

.fhe Ilill docs not diminish dcmocratic rights. It channcls and slructurcs the cxercise ofthose rights in a
manncr that protects thc intcgrity of Kenya's dcvolvcd govcmancc architccturc. 'l'hc right to stand for
election, likc all constitutional rights, must be cxcrciscd in a manncr consistcnt with thc constitutional
ordcr as a wholc.

For thcsc rcasons, I urgc thc Scnate to pass thc Bill. In doing so, howcvcr, I urgc thc Scnatc to
considcr: first, whcther the fivc-year cooling-off pcriod is adcquatc givcn thc actual duration of
audit, EACC, and judicial accountability processes, which can cumulativcly span ten to fiftccn
years from the cnd ofa governor's tenure; and sccond, whcthcr the Bill should be amcnded to makc
thc bar conduct-bascd, subsisting for as long as any formal accountability procccding arising from
a formcr govcrnor's tcnurc remains unrcsolvcd. Additionally, the Scnatc should adopt clcar
guardrails on thc constitutional amendmcnt proccss itself, to cnsure that the same pathway used to
pass this principlcd reform is not exploited for self-serving amcndmcnts of the kind that this
Parliament has already attcmptcd.

Submitted by

xx



SHERIA WATCH

MEMORANDUM ON THE CONSTITUTION OF KENYA (AMENDMENT) BtLt

SENATE BILI NO. 7 OF 2026

Submitted to:
The Clerk of the Senate for onward transmission to the Standing Committee on Justice, Legal

Affairs and Human Rights

Submitted by:

Sheria Watch - A Youth Led Civic Engagement and Public Participation lnitiative

1. lntroduction

We acknowledge the policy intent underpinning the Bill, particularly the effort to strengthen

accountability, reduce conflicts of interest and safeguard the integrity of oversight institutions

within Kenya's devolved Bovernance framework by proposing a 5 - year cooling off period to
prevent Governors from immediately contesting for positions as Senators or MCAs.

However, upon careful review of the Bill, we are of the considered view that while the objectives

pursued are legitimate and constitutionally important, the proposal raises substantial

constitutional and democratic concerns that require careful consideration before enactment.

2. Specific Comments and Recommendations

2.1. Limitation of Political Rights

The Bill inadvertently limits political rights under Article 38 of the Constitution of Kenya (2010)

given that it get between the guaranteed right of every citizen to make political choices, the right

to contest for public office and the right of voters to freely elect leaders of their choice. While

Article 24 CoK envisions the limitation of rights, the test of reasonableness, necessity and

proportionality must be satisfied. ln our view, the Bill has not sufficiently addressed these issues.

It is important for the committee to rationalize the 5-year cooling period and provide substantive

reasons if this Bill is to pass.

The Bill also affects the right of voters to elect leaders of their choice. This arises especially where

citizens may fully endorse the record of a former Governor and would thereby prefer to vote the

said former Governor to another electoral position to continue with the good work. Even in this

situation, the Bill would entirely bar them from electing that individual to the Senate or County

Assembly for 5 years. lt is for this reason that we reiterate that while accountability is important,

constitutional democracy also requires caution against excessive restrictions on electoral

participation.
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2.2. Constitutional Amendment Thresholds and Referendum Concerns

Given that the Bill will affect political rights, a right guaranteed under the Bill of Rights and that

it seeks to amend Article 193 in relation to the composition and functioning of County

Assemblies, which forms part of devolved Bovernance under Chapter 11 of our Constitution,

referendum requirements may be invoked in accordance with Article 255.

ln light of this, it is important to bear in mind that Kenya is presently operating within a

constrained fiscal environment characterized by high public debt pressures, growing demands on

public expenditure, austerity concerns and preparations for the upcoming general elections.

Therefore, we ought to interrogate whether it is financially prudent and necessary to conduct a

referendum at this moment.

Reiteratively, while reasonable legal arguments may exist on both sides, the issue is sufficiently

weighty - Parliament should seek comprehensive guidance prior to proceeding.

3. Conclusion

ln conclusion, we recognize and appreciate the governance concerns that this Bill seeks to

address. ln fact, we are in agreement with the spirit of this Bill. However, the sanctity of our

grundnorm, the Constitution of Kenya, is of paramount importance. The aforementioned issues

therefore must be sufficiently addressed if this Bill is to pass and become law.
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Subject Memorandum in Strong Support of the Constitution of Kenya (Amendment) Bill, 2026 (Senate Bills No. 7 of 2026)

From

To

Cc

Date

Abubakar Hassan < has sa n ka m au 67 @gm a il. com>

clerk senate <clerk.senate@parliament.go.ke>

senatejlahrc@parliament.go.ke <senatejlahrc@parliament.go.ke>

Wednesday April 8, 2026 9:18:45 AM

The Clerk of the Senate,

Parliament Buildings,

PO. Box 41842 - 00100,

Nairobi.

Dear Sir,

I write as a Kenyan citizen and a public servant employed by the Ministry of Education, State Department for Basic Education, where

I serve under the Digital Literacy Programme. ln the course of my official duties, I interact extensively with county governments,

particularly in the implementation of critical national programmes that depend on effective and accountable devolved governance.

I wholeheartedly endorse the Constitution of Kenya (Amendment) Btl,2026 (Senate Bills No.7 of 2026) and respectfully urge the

Senate to expedite its passage.

As Kenya prepares lat lhe 2027 General Elections and subsequent electoral cycles, this Bill comes at a critical iuncture. lt proposes

to amend Articles 99(2) and 193(2) of the Constitution, together with related provisions in the Elections Act (Cap. 7), by introducing

a five-year break. This would prohibit persons who have served as County Governors from immediately contesting for election as

Senators (Members of Parliament) or as Members of County Assemblies in the 2027 elections and beyond.

This provision is of profound significance for strengthening public accountability in Kenya's devolved system of governance. County

Governors exercise substantial executive authority over public resources and devolved functions, including education infrastructure,

digital learning initiatives, and other basic education programmes. The Senate and County Assemblies bear the constitutional

responsibility of providing oversight on county finances, budgets, and the implementation of Auditor-General reports.

Permitting a former Governor to assume a position in these oversight bodies immediately upon leaving offtce particularly ahead of

the 2021 General Elections would create a clear conflict of interest, potentially compromising ongoing accountability processes,

audits, and investigations. The proposed five-year break period will:

- Afford sufflcient time for independent oversight institutions to finalise audits, inquiries, and any necessary legal proceedings

before the next electoral cycle;
- Safeguard the integrity of the oversight function and prevent undue influence in the 2027 elections and future polls;

- Enable citizens to make fully informed electoral choices once all accountability matters have been conclusively addressed; and

- Reinforce the separation between executive authority and legislative oversight, thereby enhancing transparency and good

governance under devolution for many years to come.

As a public servant implementing the Digital Literacy Programme, I have observed how lapses in county-level accountability can

hinder timely procurement, delay project implementation, and ultimately affect the quality of education delivered to Kenyan learners

This amendment will contribute meaningfully to protecting public resources and ensuring that national programmes such as ours

are executed effrciently and with the highest standards of integrity, especially as we approach the 2027 General Elections.

I therefore strongly support the Bill in its current form and urge that the Standing Committee on Justice, Legal Affairs and Human

Rights, as well as the fullSenate, will accord it favourable consideration.

Thank you for providing this opportunity for public participation in the legislative process

Yours faithfully,

Abubakar Kamau Hassan

ICT INTERN

Ministry of Education, State Department for Basic Education





Subject SUBMISSION OF VIEWS ON THE PROPOSED AMENDMENT TO ARTICLES 99(2) AND 193(2) OF THE CONSTITUTIoN

From

To

Cc

Date

hannah maina <hannamaina25@gmail.com>

clerk senate <clerk. sen ate@pa rliament. go. ke>

senatejlahrc@parliament.go.ke <senateilahrc@parliament.go.ke>

Monday April 20,2026 12:06:44 PM

I submit these views in response to the invitation by the Senate Standing Committee on Justice, Legal Affairs and Human Rights

regarding the Constitution of Kenya (Amendment) Btl,2026.

I support efforts to strengthen accountability and integrity in public leadership. The proposed amendment seeks to bar individuals

who have served as county governors from vying for election as Members of Parliament or Members of a County Assembly within

five years after leaving offlce. The intent to allow completion of accountability processes before seeking another elective position is

noted.

The proposal limits the right to contest for political offrce as provided under Article 38 of the Constitution. A blanket restriction for

five years risks excluding individuals without considering whether accountability processes have been concluded or whether any

wrongdoing has been established. The amendment applies to all former governors, regardless oftheir record in office. This

approach does not distinguish between individuals who have complied with legal and financial requirements and those under

investigation or with unresolved accountability issues.

Voters have the right to choose their leaders. Restricting eligible candidates reduces voter choice and may weaken democratic

participation, especially where communities seek to elect leaders with prior governance experience. Applying such restrictions to

governors raises concerns about consistency. Similar accountability concerns exist for other public officers, yet the amendment

targets one category without clear justification.

My recommendations:

i. lnstead of a blanket five-year restriction, limit eligibility based on the status of accountability processes. lndividuals with pending

audit queries, unresolved legal cases, or adverse findings should be restricted until cleared through due process.

ii. Enhance the capacity and effrciency of oversight institutions to ensure timely audits, investigations, and resolution of cases

involving public offrcers. Delays in these processes should not justify broad restrictions on political rights.

iii. Promote transparency and public access to information by ensuring that findings from audits and investigations are accessible

to the public to inform voter decisions. This supports accountability while preserving democratic rights.

iv. Ensure alignment with constitutional principles whereby any amendment should uphold the principles of fairness, equality, and

political rights as enshrined in the Constitution.

while the intention to promote accountability is valid, the proposed amendment in its current form introduces broad restrictions that

may undermine political rights and democratic participation. A balanced approach that strengthens accountability mechanisms

while respecting constilutional freedoms will better serve the public interest.

Thank you for the opportunity to submit these views.

Regards,

Active citizen





MEMORANDUM
THE CONSTITUTION OF KENYA (AMENDMENT) BILL,2026

(SENATE lllt,t S NO.1 OF 2026)

DATE: Thursday, 23 April2026

TO: Thc Clcrk of the Scnate

Parliament Buildings

Nairobi, Kenya

COPIED TO: senatcjlahrc@parliamcnt.go.kc

FROM: Nasambu Flavia (nasambuflav ia0(@gmail.com )

SUBJECT: Public Participation Submission on the Constitution of Kenya (Amendment) Bill,2026
(Scnate Bills No. 7 of 2026)

Introduction
I write in support of the Constitution of Kcnya (Amcndment) Bill,2026 (Senate Bills No. 7 of 2026),
which seeks to amcnd Articlcs 99(2) and 193(2) of the Constitution and to make related consequential
amcndments 1o sections 24(2) and 25(2) ol thc Elcctions Act, Cap. 7.

l-he llill proposcs to disqualify persons who arc scrving as county governors, or who have scrved as

county governors within the five years immcdiately preceding a gcneral election, from contesting seats in
the Senate or in any county assembly.'l'his submission argucs that the proposed restriction is
constitutionally sound, governance-j ustificd, and nccessary for thc institutional integrity of Kenya's
devolvcd systcm.

Kenya's Constitution is built on the national values sct out in Articlc 10, including the rule of law,
dcmocracy, cquity, social justicc, inclusivencss, equality, human rights, non-discrimination, protection of
the marginaliscd, good govcmance. integrity, transparency, and accountability. Chapter Six flurther
entrenches integrity and accountability as non-negotiable obligations of all state officers.
'l'he llilladvances thcse values by creating a structural mcchanism that:

. ensures that county governors complcte and submit to accountability processes before re-entering
electivc officc;

. eliminates an ireconcilable conflict of interest that arises when former govemors sit in oversight
bodics rcsponsible lor scrutinising thcir own previous executive conduct; and

. intcrrupts thc practicc of political officc rccycling that has wcakencd the indcpendence of
legislative and oversight institutions at both thc national and county levels.

Iror thc rcasons sct out in this mcmorandum, I urgc thc Scnatc Standing Committee on Justice, Legal
Affairs and Iluman Rights to rccommend that the []ill be passed without amcndment.
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!'ormer governors
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conflict of interest

Support: Retain the
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rather than undermines Kenya's mnstitutional
order.

l'he Senate and county assemblies exercise
direct oversight over county govemmenls.
including scrutiny ofaudit reports and
examination of county fi nancial management.
A fbrmer govemor sitting in the Senate or
county assembly and participating in oversight
oftheir own county's affairs or influencing the
process constitutes an irreconcilable conflict of
interest. The restriction is a proportionate and
targeted response to a specific structural
govemance problem.

Detailed Submissions

Clauses 2 and 3 of the Bill / Amendments to Articles 99(2) and 193(2) - The five.year cooling-off
period is a constitutionally permissible limitation on electoral rights

The Pro osed Amendment

Clause 2 of the Billamends Articlc 99(2) of the Constitution by inserting paragraph (ba), which
disqualifies from election to the Scnate any person who is a county governor or who has, within the five
ycars immediately preceding the date of election, held office as a county governor.

Clause 3 of the Bill amends Articlc 193(2) by inserting a corresponding disqualification applicable to
elections to county assemblies.

Constitutional PermissibiliW: Article 24

It is accepted that Articlc 38(3)(c) of the Constitution guarantees every citizen the right to be a candidate
for public office. However, this right is not absolute. Article 24 of the Constitution expressly permits the
limitation of rights and fundamental freedoms where such limitation is:

. imposed by law;

. reasonable and justifiable;

. proportionate in nature and extent to thc purpose it servcs; and

. the lcast restrictivc means available to achicvc thc purposc.
-l-hc five-year cooling-off period proposcd in thc Bill satisfies each ofthesc requirements:

. It is imposcd by a constitutional amendmcnt: the highest form of law.

. It serves the legitimate and compclling objcctives of accountability, institutional independence, and
preventing conflicts of interest.

. A five-year pcriod is proportionate. It corresponds to one electoral cycle, sufficient for oversight
processes to be completcd without being punitivc.

. It is targeted and specific, applying only to former county governors seeking to enter the two bodies
directly responsible for ovcrseeing county govcmments.

Constitutional Precedent: The IEBC Cooline-off Period



'fhc Constitution already provides an identical mechanism for mcmbers of thc lndepcndent Blectoral and

Boundaries Commission. Articles 99(2Xb) and 193(2)(b) both disqualify from election to Parliament and

county assemblies any person who has, within the fivc years immcdiately prcccding the datc o[election,
held office as a member of the IlltlC.
'l'his precedent is constitutionally significant. It demonstrates that thc lramers ofthe Constitution accepted

that certain public officers, by virtuc ofthe nature of the office they held, must be subject to a cooling-olf
pcriod before re-entcring elective politics. 'l'hc rationalc for the II.,llC rcstriction is to prcvent conflicts ol
interest and protect institutional intcgrity. Precisely thc same rationale applics to formcr county
governors, who remain the subjects ofongoing accountability processes bcforc the very bodics they may

seck to join.

Proposal

Support thc amendmcnts to Articlcs 99(2) and 193(2) as proposcd. The five-year cooling-off pcriod
is constitutionally grounded, proportionate, and consistent with the cxisting constitutional
framework.

. Clauses 2 and 3 / Thc Bill's Memorandum of Objects and Rcasons - Accountability processes

rcquire insulation from political interfcrcnce by former govcrnors

The Accountability Problem

County govcrnors are among the most powcrful exccutivc olficcrs in Kcnya's devolved system.'l-hcy
control county budgets, supervisc county public scrviccs, and makc financial and administrative dccisions

with direct consequenccs for county rcsidents. [.Jnder scction 32 of the Public Audit Act, Cap. 4128, the

Auditor Gcncral submits annual audit reports on county accounts to thc Scnatc and thc relevant county

asscmbly for scrutiny and action.

Accountability processes arising from these audit reports, including committee inquirics, surcharge
proceedings, and referrals to investigativc agcncies. can extend lbr periods wcll beyond the end ofa
governor's term in office. A formcr governor who, upon leaving office, immediately contests and wins a

Senate or county assembly seat, acquires a position from which they can:

. directly participate in or inlluencc committec procccdings cxamining their own audit reports;

. vote on resolutions that affect the outcomc of accountability proccsscs relating to their own

tenure;
. use political influence to obstruct, dclay, or shape the outcome of inquiries into their past

conduct; and

. intimidate witnesses or public servants who might othcrwisc coopcrate with accountability
processes.

Structural Conflict of Intercst

The Senate exercises oversight over county governmcnts pursuanl to Article 96 ofthc Constitution.
County assemblies excrcise oversight over county executives pursuant to Article 185(3). When a former
governor sits in either ofthese bodies, thcy are placed in the invidious position ofovcrsceing - or
influencing the oversight of- thc very executive functions thcy prcviously perlormcd.

'l'he Bilt's Memorandum of Objects and Reasons corrcctly idcntifies that this creatcs a conflict of interest

and interferes in the decision-making process ofoversight bodies. l'his is not cured by recusal. A
lcgislator who is required to recuse themselves from a significant portion oIthe oversight busincss ofthc



Senatc or county asscmbly is a legislator who cannot fully dischargc the constitutional functions ofthat
office.

Proposal

Support thc amendmcnts. Thc fivc-ycar period is the minimum nccessary to allow outstanding
audit cycles and accountability proceedings to bc complcted and to protcct the indcpcndence and
integrity of ovcrsight institutions.

Clauses 4 and 5 of the Bill / Amendments to the Elections Act, Cap. 7: The statutory amendments
are ncccssary consequential provisions

Thc Rolc of the Statutory Amendments

Clauscs 4 and 5 of thc llill amcnd scctions 24(2) and 25(2) of thc Elections Act to inscrt corresponding
disqualification provisions at the statutory levcl, rnirroring thc constitutional amendments in Clauses 2

and 3.

'fhcse statutory amcndmcnts arc opcrationally csscntial. Thc IE,BC relies on the Elections Act as the
primary lcgal instrumcnt govcrning thc candidatc nomination and vetting proccss. A constitutional
disqualification that is not rellcctcd in the [:lcctions Act would create an enlorcement gap: the IEBC
would lack thc dircct statutory authority to rcjcct nomination papcrs filed by a disqualificd candidate at

thc stagc of candidatc vctting.

Thc statutory amendmcnts, thcrcforc, give the constitutional rcstriction opcrational effect and ensure that
it can bc enforced practically at thc point of nomination bclore a disqualified candidate reachcs the ballot

Proposal

Support the amendments to scctions 24(2) and 25(2) of thc Elcctions Act. They are constitutionally
rcquircd and opcrationally neccssary.

Thc Pattern of Rccvclins

Kenya's post-2O13 political cxpcriencc has revcalcd a pcrsistent pattcrn of political office recycling in
which elected county governors, upon complcting their constitutionally limited two terms in office,
immcdiately seek clcction to thc Scnatc or to county assembly scats. This pattern has scvcral harmful
conscqucnccs for Kcnya's govcrnancc architecturc:

. It cntrenches political dynastics and clitc capture of public office, reducing political competition
and the genuinc renewal of lcadership.

. It convcrts thc Scnate and county asscmblies institutions dcsigncd to chcck executive power at the

county lcvcl into dcstinations lor formcr county executivcs, fundamcntally altcring thc
rclationship bctwccn oversight and exccutive functions.

. It allows formcr governors who retain strong political nctworks and resources accumulated during
their executive tenure to lcvcrage thosc advantagcs immcdiately upon leaving officc, distorting
clcctoral compctition.

. It signals to thc clcctoratc that accountability for cxccutive decisions will be defcrred or avoided
through rapid rc-entry into a lcgislativc scat that providcs political cover and procedural leveragc.

Constitutional Foundations for thc Rcstriction
'l'he principle of dcmocratic rencwal is cmbeddcd in Kenya's constitutional architecture. "l'hc Constitution
Iimits govcrnors to two tcnns of officc undcr Article 180(7) prccisely to ensure that executive power at

the county level is not concentratcd in thc same individuals indclinitely. l'he Bill extends this logic by
ensuring that the transition out ofcxccutive officc is accompanied by a gcnuine period of scparation from



electivc politics - allowing accountability processes to operate and allowing the democratic space to
reset.

Article l0(2Xa) of the Constitution establishes democracy and participation of the people as a national

value. Genuine democratic participation is undcrmined when the clectoral field is dominated by recycled

political figures who leverage executive advantages accumulatcd during their time in officc.

Comparative Practice

Cooling-off periods for former executive officcrs seeking legislativc seats arc a rccogniscd feature of
democratic governance in many jurisdictions. l'he rationale preventing the usc of former exccutive
influence to distort lcgislative oversight lunctions is well establishcd in comparative constitutional
practice. Kenya's proposed restriction is modest by international standards: a single five-ycar electoral

cycle, applying only to two specific lcgislative bodies with direct county ovcrsight functions.

Proposal

Support the amendments. Thc Bill providcs a nccessary and proportionate structural rcsponse to
the systemic problem of political office recycling and the concentration of political inlluence that
undermincs the independence of county ovcrsight institutions.

. Thc Bill generally - Advancement of Chaptcr Six obligations and national valucs under Articlc
l0

Intepritv as a Constitutional Oblisation

Chapter Six of the Constitution imposcs obligations of integrity, impartiality, and accountability on all
state ollcers. Article 73( I Xb) provides that thc guiding principlcs of leadcrship and integrity include

bringing honour to the nation and dignity to the ofl'icc. Articlc 73(2)(c) requircs state officcrs to conduct

public affairs in a manner that withstands public scrutiny.

A former governor who exits office with unresolvcd audit queries, pending surcharge procecdings, or
unresolved accountability obligations and who immediately sccks election to one of the oversight bodies

responsible for pursuing those obligations is a tbrmer state officer who is not conducting themsclves in a

manner consistent with the spirit of Chapter Six.'l'he Bill creates a structural mechanism that compels

compliance with the letter and spirit of these constitutional intcgrity obligations.

Transoarencv and Accountabilitv as National Values

Article l0(2)(c) establishes transparency and accountability as national valucs applicable to all state

organs, state officers, public officers, and all persons whenever they apply or intcrpret the Constitution.
The Bill gives legislative expression to these valucs by ensuring that:

. County governors cannot use legislative of'fice as a rcfuge from accountability.

. Audit and accountability processes are completed beforc a former govcmor re-entcrs clective
politics, and

. voters have access to a complete accountabiliry record ofa former govemor before deciding
whether to elect that pcrson to a new public office.

The Bill's Memorandum of Objects and Reasons corrcctly notes that the rcstriction allows voters to havc

a reference point in making an informed choicc on a candidatc's suitability, since all accountability
processes would have been completed. This is a constitutionally significant objcctive: it strcngthens
informed electoral choice, which is integral to thc democratic right undcr Article 38.

Proposal



Support the amendments. They give legislative and structural cxpression to the constitutional
valucs of transparency, accountability, and integrity that are binding under Articles l0 and
Chaptcr Six of thc Constitution.

. Clauscs 2 and 3 - Irrcconcilablc conflict ofintcrest in the exercise ofSenatc and county
assembly ovcrsight functions

Thc Oversight Functions at Stakc
'fhc Scnate cxcrcises oversight ovcr county governmcnts through scveral constitutional and statutory
mechanisms:

. Articlc 96(3) - the Senatc dctcrmincs thc allocation ofnational revenue to counties and

exercises oversight of national revenuc allocated to county govemments.

. Articlc 2l'7 -'l'he 
Senate dctcrmincs the basis for allocating among countics the share of

national revcnue allocatcd to them.

. Section 32 of thc Public Audit Act rcquircs that annual county audit rcports be submitted to the

Senate for scrutiny and action.
. Various Senate committee mandatcs: Scnatc committees examine county financial management,

hcar govcrnors on audit qucrics, and makc rccommcndations on accountability.

County assemblies cxcrcise ovcrsight under Articlc 185(3), which cmpowcrs county assemblies to
ovcrscc county cxccutive pcrformancc and to cxamine county financial statements.

The Conflict in Practice

When a formcr governor sits as a Scnator, thcy may bc callcd upon to:

. participate in Scnatc committce scssions cxamining audit rcports from their own tenure as

govcrnorl
. vote on resolutions censuring or taking action against their own county bascd on audit findings

from their pcriod ol oflicc;
. participate in debates on thc county revenuc allocation formula in ways that benefit their home

county, in which thcy retain a political basc; and

. sit on committccs with thc power to summon and cxaminc current county officials who served

undcr thcm.

None of thcsc conflicts is rnanageablc by rccusal alonc. l'hc nature and volume of thc conflict mean that a
former governor in the Senate would be a structurally compromised lcgislator unable to fully discharge
the ovcrsight mandatc olthc Senatc without constant conflicts of interest arising from their own executivc
history.

Proposal

Support thc amendments. The conflict ofinterest is structural, pcrvasive, and not susceptible to
resolution by individual recusal. Thc fivc-ycar cooling-off period is thc most targeted and effcctive
response available.



Conclusion

The Constitution of Kenya (Amendmcnt) Idi|l,2026, is a constitutionally sound, governancc-necessary,

and carefully targeted legislative reform. l'his submission has demonstrated that:

. The five-year cooling-off period is constitutionally pcrmissible under Articlc 24 and consistent
with the identical rcstriction already applicable to IE,BC members under the Constitution.

. The restriction is necessary to protect the integrity ofongoing accountability processes before the

Senate and county assemblies, which directly overscc the exccutivc conduct of county govemors.

. The Elections Act amendments are constitutionally rcquired consequential provisions essential

for the operational enforcement ofthe constitutional restriction.
. The Bill addresses the systcmic and governance-harmfu I practice of political office recycling,

which undermines institutional independence and dcmocratic renewal.

. The restriction advances thc binding constitutional values oltransparcncy, accountability, and

integrity under Article l0 and Chapter Six of the Constitution.
. The conflict of interest created when formcr governors sit in oversight bodies responsible for

scrutinising their own executive conduct is structural, pervasive, and irreconcilable.

'I'he Bill does not diminish democratic rights. It channels and structures thc cxercise of thosc rights in a
manner that protects the integrity of Kenya's dcvolvcd governancc architecture. 'I'he right to stand for
election, like all constitutional rights, must be exercised in a manncr consistcnt with the constitutional
order as a whole.

For these reasons, I urge the Senate to pass the Bill without amcndment unless it is to extend the
cooling-off period to forever, preferably.

f)h.L----
Submitted by:

Nasambu Flavia



'Ihe Clcrk of Senate

NAIROBI

SUBMISSION WITH REGARDS NOTIFICATION OF PUBLIC HEARING &
INVITATION TO SUBMIT VIEWS ON THE CONSTITUTION OF KENYA
(AMENDMENT) BILL,2026 (Sr,]NATE BILLS NO.7 OF 2026)

Good morning Clerk of the Senatc? Pleasc scc my submissions with regards to the above cited
subjcct mattcr.

PREAMBLE

Reference is made to thc abovc mattcr of National Importance;

Being awarc of the constitutional dictates;

Cognisant of the fact that the COK 2010 is thc primary suprcme law of thc [,and;

Fully aware that the amcndmcnt shall substantially and significantly contribute to streamlining
governance in all thc 47 countics by instilling fiscal disciplinc;

I THEREFORE SUBMIT AS FOLLOWS:

l. As pcr thc constitutional dictates contemplated in Article 99. Qualifications and
disqualifications for clcction as mcmber of Parliament

(l) Unless disqualified under clause (2), a person is eligible for election as a member
of Parliament if the person-

(a) is rcgistercd as a votcr;
(b) satisfies any cducational,, moral and cthical requirements prescribed by this
Constitution or by an Act ol I'arliament; and
(c) is nominatcd by a political party, or is an indepcndent candidate who is supported-
(i) in thc case of election to thc National Assembly, by at least onc thousand registered
voters in thc constitucncy; or
(ii) in the case of clcction to the Scnate, by at least two thousand registered voters in
the county.

(2) A person is disqualified from being clected a membcr of Parliament if the person-

(a) is a State olficer or other public oflicer, othcr than a mcmbcr of Parliamcnt;

(b) has, at any time within thc fivc ycars immcdiatcly preccding thc date ofclection, held ofllce

as a mcmber of the Indcpendcnt L,lcctoral and Boundaries Commission;

(c) has not been a citizen of Kcnya for at least the tcn years immcdiately preceding the date of

clect ion:

(d) is a membcr of a county assembly;

(e) is o I unsound mind;

(f is an undischarged bankrupt;

(g) is subject to a sentcnce of imprisonment of at least six months, as at the date of rcgistration



as a candidate, or at the date ofelection; or

(h) is found, in accordance with any law, to have misused or abused a State office or public
office or in any way to have contravened Chapter Six.

(3) A person is not disqualified under clause (2) unless all possibility ofappeal or review of
the relevant sentence or decision has been exhausted.

SUBMISSION NUMBER 1:

a. Bar all gubernatorial and senatorial candidates who have in the past 16 ycars being

charged in Courts of Law for violating COK 2010 Articles 99 & 193, as well as Articles
24 and25;

b. Bar deregistered all gubernatorial and senatorial candidates who have in the past 16

years being charged in Courts of Law for violating the Elections Act CAP 7 Laws of
Kenya;

c. Bar, deregister and punitively surcharge all gubernatorial and senatorial candidates who
have in the past 16 years being chargcd in Courts of Law for violating the Public Audit
Act CAP 4l2Laws of Kenya as read with the County Governments Act CAP 265 Laws

of Kenya & the County Public Finance Act (Amendment) Act 2025;

NB: i. Proposals shall serve as punitive measures to penalize all gubernatorial and senatorial
candidates who have in the past 16 years bcing charged in Courts of Law for violating the

Leadership and Integrity Act as read with Chapter 6 of the COK 2010 on Leadership and

Integrity;

ii. The proposal further seek to empowcr the IIACC, DCI, Ombudsman, NCIC, Courts of [,aw
to institute thorough adversorial and inquisitorial investigation with a bid to escalate the

financial impropriety charges against all gubernatorial and senatorial candidates to institute
recovery by UFAA, Assets Recovery Authority to repatriate all colossal amounts stashed

abroad and locally in all manner of illegal offshore and non-olf shore accounts illegally opened

without consent of the EACC;

iii. This therefore it is plausible, rational, justifiable and rcasonablc to impose an inevitable (5)

five-year cooling-off period, the Bill aims to ensure that oversight institutions have suflicient
time to complete inquiries into the conduct of formcr governors without undue influence;

Yours Faithfully,

Ms. Lydia Nyawira Mburia-07 I I 85 0405/0743 864426

NEMA EIA & SEA Associate Expert,

German DAAD Summer School Fcllow

Fellow Africa Group of Negotiators & Experts (AGNES)

BA Community Development, MBA Natural Resourcc Managcment

Dated this: 28'h Day of April 2026
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AI\IDING COMMITTEE ON JUSTICE, LEGAL
AF'T'AIRS AND HT]MAN RIGHTS

oN TEE CONSTITUTION OF KENYA (AMENDMENT) BILL,2O26
(SENATE BrLLS NO. 7 OF 2026)

SUBJECT: PROPOSED MEMORANDUM ON TIIE CONSTITUTION OF.
KEI\TYA (AMENDMENT) BILL, 2026

I. PRELIMINARY OBSERVATIONS L
r':j' I

I write to express my views on the Constitution of Kenya (Amendment ch
seeks to bar persons who have served as county govemors from being elected as Senators
or Members of a County Assembly for the first five years immediately after serving as
governor.

While I support the general principle of promoting accountability, integnty, and political
renewal, I wish to raise concems about the Bill as currently drafted and propose specific
amendments.



2. MY GEITERAL POSITION

I support the Bill in principle but recommend amendments to make it more consistent

with the Constitution, particularly the right to stand for elective office (Article 38), and to

avoid unintended consequences.

3. SPECIFIC ISSUES AND PROPOSED AMENDMENTS

(a) Disproportionate Restriction on Political Rights

The Bill as drafted bars former governors from contesting Senator or MCA seats for five

years. However, it does not bar them from contesting for President, MP (in the National

Assembly), or Woman Representative. This creates an irrational classification - a former

governor could become President just one year after leaving office, but cannot become

* UCL. This appears arbifrary and risks violating the right to equal protection under

Article 27 of the Constitution.

Proposed amendment:
Either remove the restriction entirely and rely on existing leadership and integrity

provisions, or apply a uniform cooling period e.g., two or three years for all elective posts

except where disqualification is linked to a specific violation e.g., impeachment over

gross violation of the Constitution'

(b) Overlaps with the Elections Act

The Bill proposes amendments to Sections 2aQ) and 25(2) of the Elections Act.

However, the Elections Act already provides for disqualifications flowing from Chapter

Six of the Constitution. A blanket five-year ban for all former governors - even those

who served with integrity and left office honorably - amounts to collective punishment

and may be challenged as unconstitutional.

Proposed amendment:
Link the disqualification only to governors who were impeached for gross violation of
the Constifulion or misconduct or whose county governments were dissolved for
persistent financial mismanagement under Article 192 of the Constitution. A clean

govemor should not be barred.

(c) Length of the Cooling Period - Five Years is Excessive

Five years is a lengthy period in a five-year electoral cycle. A former govemor serving

two terms (10 years) would be aged significantly by the time they can run for Senate or



a

MCA. This may discourage talented leaders from seeking governorship or drive them to
higher offices prematurely.

Proposed amendment:
Reduce the cooling period to two (2) years - enough to separate immediate incumbency
advantage without unduly restricting political choice.

(d) Negative Incentive - Governors Might Lobby for MP or President Instead

If a governor cannot ascend to Senate or a county assembly, they may instead directly
contest for Member of the National Assembly (MP) or President, which the Bill does not
restrict. This makes the Bill ineffective for its stated purpose and instead pushes
govemors into other competitive races, potentially creating more political instability.

Proposed amendment:
If the policy goal is to separate county executive power from other legislative seats, the
Bill should be expanded to apply equally to National Assembly seats, otherwise it
creates loopholes.

4. ADDITIONAL COMMENT

The Bill as currently framed appears to be aimed at a small number of individuals rather
than addressing a systemic constitutional problem. Public participation submissions
already indicate concern that this Bill is ad hominem legislation. Parliament should avoid
amending the Constitution to target specific porsons or small groups.

If the Senate wishes to strengthen accountability, it should instead:

Enforce existing Chapter Six on leadership and integrity.
Amend the Elections Act to bar any person impeached for gross violation of the
Constitution or misuse of oflice from holding any state office for a defined period.



5. RECOMMENDATION

I respectfully recommend that the Standing Committee on Justice, Legal Affairs and

HumanRights:

l. Reject the Bill in its current form due to constitutional infirmities and lack of rational
justification.

2. Alternatively, adopt the following amendments:

o Reduce the cooling period to two (2) years.

o Restrict disqualification only to former governon who were impeached for corruption
or gro$ misconduct, not all former governors.

o Extend the restriction equally to National Assembly membership if the policy goal is

genuine separation of powers.



I

5. CONCLUSION

The Constitution should not be amended lightly. While public concern over governors
*hopping" to othcr positions imme6ir1"1, after sening is understandable, the remedy
must bc prolmrfonete' rationd, and conslstent with the Constitution. The currcnt Bill
fails frese tests.

I urge the Committee to invitc firther technical input from the Kenya Law Reform
Commissioq the Offioe of the Attorney General, and civil society organisations
specialising in constitutional lawbefore rcporting to the Senate.





COUNCIT OF GOVERNORS

Westlands Delta House 2N Floo; Waiyaki Way
P.O. BOX 40401-00100,
Nairobi.

Tel: (020) 240331 4,240331 3
E-ma i I : i n f.o.@c g..g,g-o.-,!g

Ref: COG/5/tz Vol.t4 (76)

z8th April zoz6

J.M Nyegenye, CBS

Clerk of the Senate
The Senate
Clerk's Chambers
NAIROBI

Dear Mr. Nyegenye,

LEGTSLATIVE MEMORANDUM ON THE CONSTTTUTTON OF KENYA (AMENpMENT)
BILL zoz6 (SENATE BILLS NO. z OF roz6)

Greetings from the Council of Governors

We refer to the above matter and your letter dated r3s April roz6 Ref.

SEN/DGAC/DGCpLAHR/zoz6l28(g) calling for submission of legislative memoranda

on the Constitution of Kenya (Amendment) Bill, zoz6 (Senate Bills No. 7 of zoz6)

ln view of the above, the Council wishes to forward for your consideration the
attached memorandum.

Please accept assurance of our highest esteem and consideration.

Yours sincerely,

Mary Mwiti, EBS

ChirelExecutiue-oflser

( ,f
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TEGISLATIVE MEMORANDUM ON THE CONSTITUTION OF KENYA

(AMENDMENT) BlLl, 2026 (SENATE BILLS NO.7 OF zoz5)

TO

THE SENATE STANDING COMMITTEE ON JUSTICE, LEGALAFFAIRS

AND HUMAN RIGHTS

FROM

THE COUNCIL OF GOVERNORS



A. INTRODUCTION

THE COUNCIL OF GOVERNORS,

ln recognition of the fact that sovereign power of the state is exercised at two levels

of government, that is, the National Government and the County Covernments, whose

distinctness is recognized by Articles 6 (z) and t89 of the Constitution;

ln further recognition that the Constitution under Article zo(z) dictates that every

person shall enjoy the rights and fundamental freedoms in the Bill of Rights to the
greatest extent consistent with the nature of the right or fundamental freedom; and

Aware that the Constitution also requires institutions including Parliament to interpret
the Bill of Rights in a manner that promotes the values that underlie an open and

democratic society based on human dignity, equality, equity and freedom, and the
spirit, purport and objects of the Bill of Rights.

Having reviewed Constitution of Kenya (Amendment) Bill, 2025 (Senate Bills No.7 of
zoz5), the Council notes that the obiect of the Bill is to amend Article 99 (2) of the
Constitution of Kenya to bar persons who are or have served as County Governors from
vying for election to the Senate, and to amend Article g3 Q) to bar former County

Governors from vying for election as members of county assembly, for the first five
years immediately after serving as county governors. The Bill also amends sections z4

(z) and z5 (z) of the Elections Act, Cap. 7 of the Laws of Kenya which replicate the
above provisions of the Constitution.

The Council OPPOSES the Bill in its entirety for the reasons outlined hereunder:

B. REASONSIOR OIJECIIONOE THE BI LL

'lhe Eillp-rop-qs-es-a-n-a-m-endmen-t-th-at re-quires a r-efer-e-ndum-u-n-d-er:Ar:trlc-Le-255

of thrCons-titutioro

The Council notes that the Bill falls squarely under Article 255 of the Constitution, which

outlines the requirement for a referendum when amending certain fundamental
provisions of the Constitution, including matters related to the Bill of Rights. lt provides

that any proposed constitutional amendment touching on the Bill of Rights shall be

approved through a referendum as outlined in sub-article (z) thereof.



ii. Th-e-Billsfte-rr-ds Article-38-of-t-he -Constitution on politlcal-r-ights

The Council opposes the Bill as it seeks to bar current and former Governors from

exercising their political rights under Article 38 of the Constitution without reasonable

justification. The Bill's justification avers that barring former county governors from

vying for elections will allow for any ongoing accountability processes related to

administration and financial management affairs of the county to be completed, as

these would have a bearing on their suitability to hold any other elective position.

This limitation d_o,es, n-ot mee-t_the-thr_e-s-ho-Ld for limitation of rights under Article z4 of

the Constitution, which requires that a limitation of a fundamental right must be by law

and to the extent that it is reasonable and iustifiable in an open and democratic society

based on human dignity, equality and freedom, taking into account all relevant factors.

iii. 'lhe BillviolatesArticle 5o (z) (a)-o-n pr'-es-ump-ti-onof ino-o-c-en-c-eand,tajr-he-aring

The Council notes that the Bill speculates that all current and former Governors are

guilty of misconduct for which they will be held accountable before they exercise their

constitutional right to vie for elective office. This speculation is contrary to Article 5o

(z) (a) of the Constitution on presumption of innocence and fair hearing. Additionally,

we note that the oversight role of the Senate or County Assembly is not exercised by

individuat senators or MCAs but is a collective responsibility of the House, which

negates the justification in the Bill's Memorandum of Obiects and Reasons.

iv. Tbe_Eil,ljr-io-c_ongruent with-Artrcle zZ i,n thalit_is sele-cli.ye-and dis<rjminato-ry

in its exclusion

The Council notes that the Bill infringes Article z7 of the Constitution that stipulates

that every person is equal before the law and has the right to equal protection and

equal benefit of the law. The State is obligated to ensure it does not discriminate

directly or indirectly against any person under sub-article (4). While accountability and

oversi$ht over county governance are important considerations, the proposed

restrictions do not align with the principles of fairness and equality, as contemplated

under Article z7 (t) of the Constitution of Kenya. We note that the Bill is selective as it

excludes Covernors from vying for Senate or County Assemblies yet the Senate and

County Assemblies oversights other public officers including Cabinet Secretaries,

Deputy Covernors, County Executive Committee Members and Chief Executive

Officers of state/county corporations. These public officers have not been barred from

contesting for these elective seats.



v. Ihe-EilLro-lates-Arlicle zf-GLLb-) and (-c) o-n ex.er:-cislng-Lea.ders.hip-otieetlvcly

an-di rrttr-e- p utli c in te re st

The Council notes that the spirit of the Bill offends Article Zf (z) (b) and (c) of the

Constitution that provides for the guiding principles of leadership which include

objectivity in decision making and selfless service based solely on the public interest.

We note that the Senate in this case, appears to be legislating in its self-interest in a

move to insulate and or cushion its members from competition in the next general

election.

vi. Thc-B-ill-qonfliqts-a_d_e-cision of tbe-Court-on tlle-s_aj-Te-s_ubiec-tnratle-r

The Council notes that the Bill is in blatant incongruence with the decision of the Court

in Constitutional Petitlon No. Eoo5 of zozz; Carolyne Andzozi Chilango & Anor v. The

lndependent Electoral and Boundaries Commission & Others delivered on l7'h June

2022. The Council was a party to the petition where the court dismissed a petition

seeking to bar former and current Governors from vying for seats as Members of
Parliament as there will be an affront to the Senate's oversight role on County

Governments because the MPs will essentially be oversighting functions they

themselves performed. The court held:

"The obove averment is speculative and overbroad ... lt tdrgets a group of people

and dangerously assumes all ore guilty.lt wants the court to t'deslare!! tormer
qn-d ca.renl geveroor-s' guiky longbe-f-0rc*the-cu.lpabLe ar-e-ideofified through a

cle-dibl9-pt9s-e-ss. lts tantamount to applying an arrest warrant and suspend it
over d gtoup of people who stand"drrested" before culpability ls established ...

the orders sought if granted are likely to impinge Article 38 rights of the targeted
group of people... Such-a limi!.otion catagi-psss-an_Nlrcle zq analysis test
b-ecaascs JimLtolian at o Luodsaent-olxghtlrustle re aso n sble- an d. iustilisbLe-in
qn-ap-en-ald demQcratic socigty... (emphosis ours)"

(Attached hereto is a copy of the court decision for your reference)

The Council submits that the Senate and County Assemblies ought to exercise their
oversight role and complete the same within the Governor's term instead of visiting

any delays thereto on the former Governor.

Nevertheless, Governors are not immune ta_aq-csur_ta.bility proceedings after the
lapse of their term. Article zz6 () of the Constitution provides that the holder of a



public office who is liable for any loss of public funds pursuant to their instruction shall

make good that loss whether they remain the holder of the office or not.

vii. _The__B_itL igno-rcs the ade-qu-acy of exls-ting--eorrs-tiJuti-o.nal-anils-tatu-t-ory

a-cs o-u ntabjllty m e c h a n-is-m s

The Constitution already contains comprehensive disqualifications under Articles 99(2)

and r93(z), including disqualification for any person found to have misused or abused

State or public office or to have contravened Chapter Six. These provisions, together

with the existing accountability architecture comprising annual audit reports underthe
public Audit Act, Cap. 4128, Senate and County Assembly oversight, the Ethics and Anti-

Corruption Commission, and judicial processes, adequately address the concerns

raised in the Bill's Memorandum of Objects and Reasons. The proposed amendment is

therefore unnecessary and duplicative of existing protections.

viii. T_he*_Bill undernines, vet-er-soJe.r-eignty a,nd-d-ep-r-!ve-s- theJegi:la:ueof
ln stltu t io n al-e x p-e rti se

The Bill restricts the electorate's freedom to choose candidates without any

corresponding judicial or quasi-judicial determination of unsuitability, thereby

undermining the principle of voter sovereignty enshrined in Article r of the

Constitution. Furthermore, former County Governors possess deep institutional

knowledge and practical experience in devolved governance that would enrich the

Senate's and County Assemblies' oversight function. A blanket disqualification

deprives these oversight institutions of valuable expertise and may in fact weaken

rather than strengthen the quality of devolution oversight.

i x. Tte B i I I i s vagu e -a n d ra is es se r- io u s,i m p I em e.ut-a-tion c h a llcn g e,s

The Bill lacks clarity on several critical implementation questions: whether the five-year

bar applies to acting governors, governors who served partial terms, or those who left

office through impeachment or voluntary resignation. Additionally, the rigid five-year

period bears no relationship to the actual time required to complete audit and

accountability processes, which may be shorter or longer depending on the

circumstances of each individual former governor. This renders the proposed

restriction arbitrary and disproportionate.



c. coNcLustoN

In conclusion, the Council notes that the existing Constitutional provisions on
qualifications for election as Senator and Member of County Assembly are sufficient
and suitability is a continuous process. Should Parliament nonetheless determine that
additional safeguards are necessary, the Council recommends the following
proportionate altematives:

Mandatory recusal provisions requiring former Governors to recuse

themselves from Senate or County Assembly proceedings relating to their
own tenure, ratherthan a blanket disqualification from office;

ii. Strengthening of existing Chapter Six and audit processes under the Public

Audit Act to ensure timely completion of accountability inquiries within a
governor's term; and

iii. lf any cooling-off period is deemed absolutely necessary, it should be

narrowly tailored, time-bound (not exceeding two years), and triggered only
where specific accountability proceedings are pending against the individual
former govemor, with clear and fair procedural safeguards.
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TEGISISTIVE MEMORANDUM ON THE CONSTITUTION OF KENYA
(AMENDMENT) BILL, 2026 (SENATE BITLS NO.7 OF 2026)

TO

THE SENATE STANDING COMMTTTEE ON JUST|CE, LEGAL AFFAIRS AND
HUMAN RIGHTS

FROM

THE COUNCIL OF GOVERNORS



A. INTRODUCTION

THE COUNCIL OF GOVERNORS,

ln recognition of the fact that sovereign power of the state is exercised at two levels of
government, that is, the National Government and the County Governments, whose distinctness

is recognized by Articles 6 (z) and t89 of the Constitution;

ln further recognition that the Constitution under Article zo(z) dictates that every person shall

enjoy the rights and fundamental freedoms in the Bill of Rights to the greatest extent consistent

with the nature of the right or fundamental freedom; and

Aware that the Constitution also requires institutions including Parliament to interpret the Bill of
Rights in a manner that promotes the values that underlie an open and democratic society based

on human dignity, equality, equity and freedom, and the spirit, purport and objects of the Bill of
Rights.

Having reviewed Constitution of Kenya (Amendment) Bill, zoz6 (Senate Bills No.7 of zoz5), the

Council notes that the object of the Bill is to amend Article 99 Q) of the Constitution of Kenya to

bar persons who are or have served as County Governors from vying for election to the Senate,

and to amend Article 1g Q) to bar former County Governors from vying for election as members

of county assembly, for the first five years immediately after serving as county governors. The Bill

also amends sections z4 (z) and z5 (z) of the Elections Act, Cap. 7 of the Laws of Kenya which

replicate the above provisions of the Constitution.

The Council OPPOSES the Bill in its entirety for the reasons outlined hereunder:

B. REASONS FOR OBJEETTON OF THE BILL

i. The Bill proposes an amendment that requires a referendum under Article 255 of the

C-onstitution

The Council notes that the Bill falls squarely under Article 255 of the Constitution, which outlines

the requirement for a referendum when amending certain fundamental provisions of the

Constitution, including matters related to the Bill of Rights. lt provides that any proposed

constitutional amendment touching on the Bill of Rights shall be approved through a referendum

as outlined in sub-article (z) thereof.

ii. Ihe Ulloffends Article l8 olthe Constitution on political rights

The Council opposes the Bill as it seeks to bar current and former Governors from exercising their

political rights under Article 38 of the Constitution without reasonable justification. The Bill's
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justification avers that barring former county governors from vying for elections will allow for any

ongoing accountability processes related to administration and financial management affairs of

the county to be completed, as these would have a bearing on their suitability to hold any other

elective position.

This limitation does not Deet the threshold for limitation of rights under Article z4 of the

Constitution, which requires that a limitation of a fundamental right must be by law and to the

extent that it is reasonable and justifiable in an open and democratic society based on human

dignity, equality and freedom, taking into account all relevant factors.

iii. The Bill violates Artiele5o{z) (a) on presumption of innoeence and Iair-hearing

The Council notes that the Bill speculates that all current and former Governors are guilty of

misconduct for which they will be held accountable before they exercise their constitutional right

to vie for elective office. This speculation is contrary to Article 5o (z) (a) of the Constitution on

presumption of innocence and fair hearing. Additionally, we note that the oversight role of the

Senate or County Assembly is not exercised by individual senators or MCAs but is a collective

responsibility of the House, which negates the justification in the Bill's Memorandum of Objects

and Reasons.

iv. The Bill is incongruent with Article z7 in that it is selective aLldisc.r^imina-tory in its
exclusion

The Council notes that the Bill infringes Article z7 of the Constitution that stipulates that every

person is equal before the law and has the right to equal protection and equal benefit of the law.

The State is obligated to ensure it does not discriminate directly or indirectly against any person

under sub-article (4). While accountability and oversight over county governance are important

considerations, the proposed restrictions do not align with the principles of fairness and equality,

as contemplated under Article z7 (t) of the Constitution of Kenya. We note that the Bill is selective

as it excludes Covernors from vying for Senate or County Assemblies yet the Senate and County

Assemblies oversights other public officers including Cabinet Secretaries, Deputy Governors,

County Executive Committee Members and Chief Executive Officers of state/county

corporations. These public officers have not been barred from contesting for these elective seats.

The Bill violates Article Zl (z) (b) and (c) on exercising leadershjp obieqtively and in the
public interest

The Council notes that the spirit of the Bill offends Article 73 (2) (b) and (c) of the Constitution

that provides for the guiding principles of leadership which include objectivity in decision making

and selfless service based solely on the public interest. We note that the Senate in this case,

v
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appears to be legislating in its self-interest in a move to insulate and or cushion its members from

competition in the next general election.

vi. The Bill conflicts a decision qf the Court on the same subject matter

The Council notes that the Bill is in blatant incongruence with the decision of the Court in

Constitutional Petition No. Eoo5 of zozz; Carolyne Andzazi Chilango & Anor v. The lndependent

Electoral ond Boundaries Commission & Others delivered on 17th June zozz. The Council was a

party to the petition where the court dismissed a petition seeking to bar former and current

Governors from vying for seats as Members of Parliament as there will be an affront to the

Senate's oversight role on County Governments because the MPs will essentially be oversighting

functions they themselves performed. The court held:

"The above overment is speculative ond overbroad ... lt targets a group of people and

dongerously ossumes all ore guilty. lt wants the court to "declarett former ond current
governors' guilty long teJore the culpoble ore identified through a credible process. lts

tontomount to applying an orrest worront and suspend it over o group of people who stond

"drrested" before culpobility is established ... the orders sought if granted are likely to

impinge Article 38 rights of the torgeted group of people... Such o limitation cannot pass

on Article z4 analysis test becouse a limitation of a fundamental right must be reosonable

and justifioble in an open snd democratic society.., (emphasis ours)"

(Attached hereto is a copy of the court decision for your reference)

The Council submits that the Senate and County Assemblies ought to exercise their oversight role

and complete the same within the Governor's term instead of visiting any delays thereto on the

f ormer Governor.

Nevertheless, Governors are not immune to accountability proceedings after the lapse of their

term. Article zu 5 (5) of the Constitution provides that the holder of a public office who is liable

for any loss of public funds pursuant to their instruction shall make good that Ioss whether they

remain the holder of the office or not.

vii. The Bill ignores the adequacy of existing constitutional and statutory accountability

mechanisms

The Constitution already contains comprehensive disqualifications under Articles 99(z) and

tg1,Q), including disqualification for any person found to have misused or abused State or public

office or to have contravened Chapter Six. These provisions, together with the existing

accountability architecture comprising annual audit reports under the Public Audit Act, Cap. 4tzB,
Senate and County Assembly oversight, the Ethics and Anti-Corruption Commission, and judicial
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processes, adequately address the concerns raised in the Bill's Memorandum of Objects and

Reasons. The proposed amendment is therefore unnecessary and duplicative of existing

protections.

viii.The- Bill undermines voter sovereignty aod deprives.the legislature of insdtutional

expertise

The Bill restricts the electorate's freedom to choose candidates without any corresponding
judicial or quasi-judicial determination of unsuitability, thereby undermining the principle of voter

sovereignty enshrined in Article t of the Constitution. Furthermore, former County Governors

possess deep institutional knowledge and practical experience in devolved governance that
would enrich the Senate's and County Assemblies' oversight function. A blanket disqualification

deprives these oversight institutions of valuable expertise and may in fact weaken rather than

strengthen the quality of devolution oversight.

ix. The Bill is vague apd raises serjous implementation challe.nges

The Bill lacks clarity on several critical implementation questions: whether the five-year bar

applies to current governors, governors who served partial terms, or those who left office

through impeachment or voluntary resignation. Additionally, the rigid five-year period bears no

relationship to the actual time required to complete audit and accountability processes, which

may be shorter or longer depending on the circumstances of each individual former governor.

This renders the proposed restriction arbitrary and disproportionate.

C. CONCLUSION

ln conclusion, the Council requests the Senate to withdraw the Bill since the existing

Constitutional provisions on qualifications for election as Senator and Member of County

Assembly are sufficient and that the Bill is unconstitutional and discriminatory to Governors.

Should Parliament nonetheless determine that additional safeguards are necessary, the Council

recommends the following proportionate alternatives:

Mandatory recusal provisions requiring former Governors to recuse themselves from

Senate or County Assembly proceedings relating to their own tenure, rather than a

blanket disqualification from office; and

Strengthening of existing Chapter Six and audit processes under the Public Audit Act

to ensure timely completion of accountability inquiries within a governor's term.
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MEMORANDUM TO THE STANDTNG COMMITTEE ON JUSTICE, LEGAL AFFAIRS AND

HUMAN RIGHTS

THE SENATE, PARLIAMENT OF KENYA

RE: MEMORANDUM ON THE GONSTITUTION OF KENYA (AMENDMENT) BlLL,2026

ISENAIEj]LLSNO. 7 OF 2026I

l, Nahashon Kamau, HSC, a Kenyan citizen, lD No. 39197782, and student at KMTC Nairobi

Campus, hereby submit this memorandum pursuant to Artictes 1 18(1Xb) and 256(2) of the

Constitution, and the invitation pubtished on 8'h Aprit 2026.

I have read the Bitt and SUPPORT the proposed amendments.

2. U nderstan d i ngoltheBj Ll

The Bitt seeks to amend Artictes 99(2) and 193(2)of the Constitution, and Sections24(2)

and 25(2) of the El,ections Act, to bar persons who have served as county governors f rom

vying for election as Senators or Members of County Assembty for 5 years immed iatel,y

after leaving office.

3. GrcundsjorSuppor!

I support this Bitt for the fottowing reasons:

a) Separation of Powers & Oversight lntegrity

Senators are mandated under Articte 96 to oversight county governments. A former

governor becoming a Senator immediatety creates a conftict of interest. They woutd be

overseeing decisions and budgets they themsetves made. The 5-year cooting-off period

preserves the integrity of Senate oversight.

bl Prevents "Revolving Door" Politics

The Constitution intended different rotes for governors and senators/MCAs. Attowing

immediate transition encourages leaders to use one office as a stepping stone to the next,

instead of focusing on service detivery. This Bitt promotes accountabitity.

c) Encourages New Leadership



Kenya has youth unemptoyment above 35%. This amendment creates space for new

leaders, inctuding youth and PWDs, to serve in Senate and County Assembties instead of

recycting the same individuats.

d)Attlns with Chapter Six

Leadership and integrity demand that power is not personatized. This Bitt reduces the risk

of former governors using Senate or MCAs to shietd themsetves from accountabitity for

their 1o-year tenure.

4. Recommendations

1 . Pass the Bitt as is to strengthen devotution and accountabitity.

2. Consider extending the bar to other executive positions tike Deputy Governors and CECs

for consistency.

3. Civic education: IEBC and ORPP to sensitize pubtic on why the amendment strengthens

democracy.

5. Conclusion

This Bitt is progressive and protects the spirit of devotution. I urge the Committee to

recommend its passage.

Dated at Nairobi this 28th day of Aprit, 2026

Signed:

Nahashon Kamau

fec +254743O4814/

Emait: knahashon2@gmait.com



Subject Fwd: Written Memorandum in Support of the Constitution of Kenya (Amendment) B:1|,2026 (Senate Bills No. 7 of 2026)

From ClerkoflheSenate<clerk.senate@parliament.go.ke>

To

Date

senateilahrc <senatejlahrc@parliament. go.ke>

Wednesday April 29,2026 9:36:04 AM

Clerk of the Senate/ Secretary Parliamentary Service Commission I Parliament of Kenya I

Tel: + 254 (20) 2848000 | Ext. 3282 |

Email: clerk.senate@parliament.go.ke I www.parliament.go.ke I

'-original Message-
From: Nyaga < nyaga macharia6@gma il. com >

. To: clerk <clerk.senate@parliament. go.ke>

Date: Tuesday, 28 April 2026 8:43 PM EAT

Subject: Written Memorandum in Support of the Constitution of Kenya (Amendment) Bil|,2026 (Senate Bills No. 7 of 2026)

The Clerk of the Senate

Standing Committee on Justice, Legal Affairs and Human Rights

P. O. Box 41842-00100

Nairobi

Dear Sir/Madam,

. RE: WRITTEN MEMORANDUM lN SUPPORT OF THE CONSTITUTION OF KENYA

(AMENDMENT) BILL,2026 (SENATE BrLLS NO. 7 OF 2026)

I write to submit my views in support of the above-referenced Bill,

which seeks to amend Articles 99(2) and 1 93(2) of the Constitution and

to make related amendments to sections 24(2) and 25(2) of the
Elections Act, Cap. 7 of the Laws of Kenya.

I am in full support of this Bill for the following reasons

1. Promoting Fairness in Electoral Competition
By barring former county governors from contesting for Senate or
County Assembly seats for the first five years after serving, the Bill

levels the political playing field. lt prevents individuals who have

already held powerful executive positions from immediately leveraging

their incumbency advantages - financial, logistical, and reputational

- against fresh candidates.

2. Encouraging Devolution of Political lnfluence

The amendment encourages the emergence of new political leadership at
' the county level. lt discourages the concentration of political power

in the hands of a few individuals who cycle through different elective
positions, thereby giving other qualified citizens a meaningful

' opportunity to serve.

3. Strengthening Accountability

. A five-year cooling-off period incentivises outgoing governors to
focus on their legacy and delivery of service rather than using their
final term in offlce as a launchpad for their next political campaign.

-This promotes better governance and public accountability.



the senate without amendments

Thank you for the opportunity to participate in this important public process

Yours faithfully,

Robinson Macharia



Subject
'Fwd: SUBt',ttSStON OF VIEWS ON THE CONSTITUTION OF KENYA (AMENDMENT) BILL,2026 (SENATE BILLS N0. 7 OF 2026)

From Clerk of the Senate <clerk.senate@parliament. go. ke>

To

Date

senateilahrc <senatejlahrc@parliament. go.ke>

Wednesday April 29,2026 9:35:42 AM

Regards
Clerk of the Scnatc/ Secretary, Parliamcntary Servicc Commission 

I

Parliament of Kcnya 
I

"l'cl: + 254 (20) 2848000 | F.xt. 3282 
|

I;.mai[ : clcrk.scnatc@parliarncnt. go. kr' I

. wrvrv.pg[gggglgo.ke 
I

From : Elizaphan <kamauelizaphan@gmail.com>

To: clerk <clerk.senate@parliament.go.ke>

Date: Tuesday, 28 April 2026 8:06 PM EAT

Subject: SUBMISSION OF VIEWS ON THE CONSTITUTION OF KENYA (AMENDMENT)

B|LL, 2026 (SENATE BILLS NO. 7 OF 2026)

The Clerk of the Senate

Em ai I : clerk. se nate@p_adja_!0c!t g o. ke

Date: 28th April 2026

Subject: STRENGTHENING THE PROPOSED RESTRICTIONS ON FORMER COUNTY

GOVERNORS SEEKING ELECTIVE OFFICE.

I hereby submit my views in response to the Senate's invitation for public participation on the

Constitution of Kenya (AmendmenQ Bill, 2026, which proposes, among other provisions, to

bar former County Governors from seeking elective office within five years after leaving office

While the intention of promoting accountability and safeguarding public resources is
commendable, I submit the following observations and recommendations for consideration

1.Need for broader application across key elective offices

The proposed restriction should not be limited to other elective positions in a narrow sense. ln
practice, many former Governors transition directly into the Senate. This creates a

l^^^h^l^ u,h^r^ ;^,.1ir.i,.1..^l- marr a.,a.la -raaa' , nlal..ili+., aaallaniamc riaal ta thair



I therefore propose that the restriction be extended to include the Senate and other national
elective positions, to ensure uniform standards of accountability and public trust.

2.Strengthening accountability rather than political recycling

The focus of the amendment should not only be political transition limits but also enhanced

accountability for performance in office, including:

a)Audit outcomes from the Auditor-General,

b) Pending investigations by oversight institutions,

c) and unresolved public resource management concerns

Wthout this, the Bill risks becoming a political rotation control measure rather than a genuine
governance reform tool.

3.Upholding the spirit of public service

Public office is a trust. Any legal reform must ensure that leadership transitions do not become

escape routes from scrutiny or responsibility. Citizens expect leaders who serve transparently

and are answerable for their tenure.

CONCLUSION

I support reforms aimed at strengthening governance and accountability. However, I urge the
Senate to consider expanding the scope of this amendment to include Senate seats and to

reinforce accountability provisions to prevent circumvention of responsibility through elective

office transitions.

Yours faithfully,

MwangiKamau
Policy Analyst
Citizen of the Republic of Kenya



Subject Fwd: SUBMISSION oN THE CoNSTITUTION OF KENYA (AMENDMENT) BILL, 2026 (SENATE BILLS No. 7 OF 2026)

From Clerk of the Senate <clerk. senate@parliament. go.ke>

To

Date

senatejlahrc <senate.ilahrc@parliament. go.ke>

Wednesday April 29,2026 9:38:45 AM

Regards
Clcrk of the Senate/ Secrctary, Parliamcntary Scrvicc Commission 

I

Parliamcnt of Kcnya I

'l'cl: + 254 (20) 2848000 | llxt. 3282 
|

'tlmail : clerk.senate@palfiansnL go. kc 
I

rvrwv. p_ig[atnenl go. ke 
I

From: Jeremy <tjmulonzia@gmail.com>

To: clerk <clerk.senate@parliament.go.ke>

Date: Tuesday, 28 April 2026 9:44 PM EAT

Subject: RE: SUBMISSION ON THE CONSTITUTION OF KENYA (AMENDMENT) BILL,

2026 (SENATE B|LLS NO. 7 OF 2026)

I am writing to express my strong support for the Constitution of Kenya (Amendment) Bill,

2026, currently before the Senate.

As a Kenyan citizen, I urge the Senate to pass this bill in its entirety for the following reasons

Enhanced Oversight: This amendment ensures that those responsible for auditing and

overseeing county funds are not the same individuals who recently managed them,

preserving the integrity of the Senate.

Conflict of lnterest: lmplementing a five-year "cooling-off' period prevents former Governors

from influencing investrgations into their own past administrations.

Accountability: The bill promotes a culture of accountability by ensuring that executive

powers and legislative oversight remain distinct and independent.

I support the amendment to Articles 99(2) and 193(2) and demand that my representative

votes in favour of this bill to strengthen our democratic checks and balances.



Yours Faithfully,

Jeremy Mulonzia

lD NO: 471782699



Subject Fwd: SUPPORT FOR THE IMPOSITION OF A COOLING-OFF PERIOD FOR COUNTY GOVERNORS

From Clerk of the Senate <clerk. senale@parliament.go.ke>

To

Date

senatejlahrc < sen atejla hrc@pa rliame nt. go. ke>

Wednesday April 29,2026 9:39:41 AM

Regards
Clcrk of the Senate/ Secrctary, Parliamcntary Scrvice Commission 

I

Parliamcnt of Kenya I
'l-cl: + 254 (20) 2848000 | l'.xt. 3282 

|

'l:mai 
I : clcrk.scnate@Eufiiun-s-nlSo.kc 

I

u'rvu.12ar!j arnenLgo. kc 
I

From: Muthomi <muthomiianSO@gmail.com>

To: clerk <clerk.senate@parliament.go.ke>

Date: Tuesday, 28 April 2026 9:45 PM EAT

Subject: RE: SUPPORT FOR THE IMPOSITION OF A COOLING-OFF PERIOD FOR

COUNTY GOVERNORS

suBMtssroN oN THE CoNSTTTUTTON OF KENYA (AMENDMENT) BrLL, 2026 (SENATt

B|LLS NO. 7 OF 2026)

TO: The Standing Committee on Justice, LegalAffairs and Human Rights

FROM: lan Muthomifrom lgembe Central- Meru

DNfE:2810412026

l, lan Muthomi, express strong support for the provisions of the Constitution of Kenya

(Amendment) Bill, 2026. Specifically, I endorse the proposed amendment toArticles 99(2) and

163(2) to bar persons who have served as county governors from vying for election as

Senators or Members of a County Assembly for the first five years immediately after their

term.

The primary justification for this amendment is the critical need for uninterrupted

investigations into fraud and corruption.

'1. Ensuring Accountability Without Political lnterference

Currently, a Governor finishing their term can immediately ascend to the Senate or return to

the County Assembly. This creates a significant loophole where political immunity and power

can be used to shield oneself from accountability. By imposing a five-year cooling-off period,



- Ethics and Anti-Corruption Bodies (such as the EACC) can operate without the fear of

political retribution or interference from a former Governor who now holds a legislative seat.

- Judicial Processes can run their full course. A cooling-off period prevents individuals from

using their new legislative positions to influence the outcomes of their own ongoing cases.

- Public Trust is maintained. lt sends a clear message that no one is above the law and that

the pursuit of justice will not be halted by a change in political office.

2. Preventing the "Revolving Door" of lmpunity

The immediate transition from the Executive arm (County Government)to the Legislative arm

(Senate/County Assembly) undermines the system of checks and balances. A five-year gap is

necessary to break the cycle of impunity and ensure that public funds are protected. This

period provides ample time for audits, investigations, and potential prosecutions to conclude

without the subject of the investigation sitting in a position of power.

Conclusion

This amendment is a necessary step toward strengthening the rule of law and ensuring that

public office is not used as a tool for evading justice. I urge the Committee to pass this Bill to

close the existing loopholes that allow corruption to thrive under the guise of political

immunity.

PS. Kindly do not entertain any ideas of Term extension as insinuated quite often by Hon

Cherargeiand co.

Regards
lan Muthomi



Subject Fwd: Post-tenure eligibility of Governors for election to County Assembly (MCA) or Senate seats within five (5) years

From ClerkoftheSenate<clerk.senate@parliament.go.ke>

To senatejlahrc <senatejlahrc@parliament.go.ke>

Date Monday May 4, 2026 6:47:39 PM

Regards
Clcrk of thc Senate/ Sccrctary, Parliamcntary Servicc Commission 

I

Parliament of Kenya 
I.l'el: + 254 (20) 2848000 | tlxt. 3282 

|

Email : c lcrk.scnatc@par[a!rc[go.kc 
I

rvwrv. pa1[gXqg4.1, go. ke 
I

From: Fidel <fidwangai@gmail.com>

To: clerk <clerk.senate@parliament. go. ke>

Date: Monday, 4 May 2026 6'.16 PM EAT

Subject: Post-tenure eligibility of Governors for election to County Assembly (MCA) or Senate

seats within five (5) years

Re: The Constitution of Kenya (Amendment) Bill, 2026 (Senate Bill No. 7 of 2026)

1. lntroduction

I respectfully submit this memorandum in support of a clear statutory restriction barring any

person who has served two full terms as a County Governor from contesting for the positions

of Member of County Assembly (MCA) or Senator within a period of five (5) years after

leaving office.

My position is unequivocal: such immediate transition should NOT be permitted

2. Rationale for a Five-Year Cooling-Off Period

a) Expanding democratic space and opportunity

Kenya's counties are not short of capable, qualified, and energetic leaders. Allowing former

governors to immediately re-enter elective politics at county or senatorial level risks crowding

out emerging leaders and entrenching a cycle of recycled leadership.

A structured cooling-off period would encourage leadership renewal, open pathways for new

voices, and deepen democratic participation at the grassroots level.

b) Preservation of the dignity and stature of the Office of Governor



The office of County Governor is one of significant constitutional weight, carrying executive

authority, visibility, and institutional influence.

An immediate transition from such a high office to positions subject to oversight functions

(particularly at a lower tier like the County Assembly) risks diminishing the perceived stature of

the gubernatorial office and blurring institutional hierarchies.

Former governors can continue to contribute meaningfully to public life through

statesmanship, advisory roles, mentorship, or national service without re-entering elective

office immediately.

c) Mitigation of conflicts of interest in oversight roles

The most compelling justification for a cooling-off period lies in the need to safeguard the

integrity of oversight functions.

Members of County Assemblies and Senators are constitutionally mandated to exercise

oversight over county governments, including scrutiny of audit reports, public expenditure,

and governance practices.

\fVhere a former governor assumes such a role shortly after leaving office, there exists a real

and perceived risk of conflict of interest, including:

- Reviewing audit reports relating to their own tenure

- Exercising oversight over former colleagues or political allies

- lnfluencing or undermining accountability processes

Audit queries and investigations often arise years after a term ends. lt would be improper for

an individual to occupy a position where they may be required, directly or indirectly, to

scrutinize their own past decisions or shield associates from accountability.

ln essence, no individual should be placed in a position analogous to adjudicating matters in

which they were previously a principal actor.

3 lnstitutional Context

While an ideal governance framework would rely on strong institutions, robust accountability

mechanisms, and high ethical standards, Kenya's current realities necessitate additional legal

safeguards.

A cooling-off period serves as a practical and preventive measure to protect public confidence

in oversight institutions and to reduce opportunities for undue influence.

4. Recommendation
I therefore urge the Senate to adopt an amendment providing that:

A person who has served two terms as a County Governor shall NOT be eligible to contest for

election as a Member of County Assembly or Senator until the lapse of five (5) years from the

date they vacate office. Or even more than ten (5) years.



5. Cmclusion
This proposal is not punitive. Rather, it is a measured intervention to
. Promote leadership renewal
. PreEerve the dignity of high public office
. Stengthen oversight and accountability structures

Public service is not diminished by transition out of elective office. Former governors remain

valuable national assets whose experience can be channeled in ways that do not compromise

institutional integrity.

Submifted with respect

FidelR. \Alangai,

lD:24294385
Thinglthu \A/hrd,

Laikipia East Constituency,

Laikipia County.





Subject Fwd: Memorandum on Senate Bill No.7 of 2026 - lgnatius Amondo

From ClerkoflheSenate<clerk.senate@parliament.go.ke>

To senatejlahrc<senateJlahrc@parliament.go.ke>

Date Wednesday April 29,2026 9:46:44 AM

Regards
Clerk of the Scnate/ Secrctary, Parliamcntary Scrvicc Commission 

I

Parliamcnt of Kenya 
I

'l'cl: +254 (20) 2848000 | Ilxt. 3282 
|

Ernai I : glerk sgn3lg6Dparl iarncnt.go.kc 
I

rvrvr.v. 124fl.!amc4= go.ke 
I

From: lgnatius <ignatiusamondoTl @gmail.com>
To: clerk <clerk.senate@parliament.go.ke>

Date: Tuesday, 28 April 202611:16 PM EAT

Subject: Memorandum on Senate Bill No.7 of 2026 - lgnatiusAmondo

TO:THE CLERK OF THE SENATE

PO. Box 41842-00100,

Nairobi, Kenya.

Email: clerk. senate@padj,aCIent go. ke

FROM:lgnatius Amondo

lD No: 157000528

Date. April 28,2026

RE: MEMORANDUM IN SUPPORT OF THE CONSTITUTION OF KENYA (AMENDMENT)

B|LL, 2026 (SENATE B|LLS NO. 7 OF 2026)

l.INTRODUCTION
l, lgnatius Amondo, write this memorandum in response to the notiflcation for public

participation regarding the Constitution of Kenya (Amendment) Bill, 2026. I wish to state my

full and unequivocal support for the proposed amendments to Articles 99(2) and 193(2) of the

Constitution and the related amendments to the Elections Act.

2. GROUNDS FOR SUPPORT

My support for this Bill is based on the following key pillars of governance.

Elimination of Conflict of lnterest: The Senate's primary role under Article 96 is to represent

the counties and protect the interests of the counties and their governments. This includes

oversight of county revenue. A Governor who has just exited office cannot effectively oversee



the very same administration they headed. To allow a Governor to move directly into the

Senate is to allow them to "mark their own exam papers."

Enhancing Accountability: The proposed five-year "cooling-off' period is essential. lt ensures

that any audits by the Auditor General and subsequent investigations into a Governor's tenure

can be completed without the former Governor using a legislative seat (Senate or MCA) to

frustrate oversight processes or influence witnesses and documents.

Strengthening Devolved Governance: By barring former Governors from the Senate and

County Assemblies for one term, we encourage a separation of powers that prevents the

"recycling" of power. This promotes fresh leadership and ensures that those in oversight roles

are not politically beholden to the previous administration's legacy.

Upholding Chapter Six of the Constitution: This Bill aligns with the spirit of leadership and

integrity. lt ensures that public office is used for the service of the people rather than as a

shield for self-preservation against accountabili$.

3. CONCLUSION

The proposed amendment is a proactive step toward maturing our democracy. lt seals a

loophole that has long threatened to undermine the oversight capacity of the Senate and

County Assemblies. I strongly urge the Standing Committee on Justice, Legal Affairs, and

Human Rights to recommend this Bill for passage without dilution.

I am available to provide further oral clarification on these views should the Committee require

it.

Yours Faithfully,

lgnatius Amondo

lD No. 157000528

0769641565.
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SUBJECT:

COMPREHENSIVE SUPPORT FOR THE PERMANENT EXCLUSION OF
FORMER COUNTY GOVERNORS FROM LEGISLATIVE OFFICE: A
CALL FOR DEMOCRATIC RENEWAL, FRESH LEADERSHIP, AND
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Full Name
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Contact
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Date

Reference

Faustin N. Samuel

Software Engineer

0750042011

justfaustineh@gmail. com

28th April, 2026

Constitution of Kenya (Amendment) Bill, 2026 -
Senate Bills No. 7 of 2026

PRINCIPAL POSITION

This memorandum FULLY SUPPORTS the Amendment Bill in its entirety and further urges
the Standing Committee on Justice, Legal Affairs and Human Rights to consider going
beyond the proposed five-year cooling-off period - advocating instead for a constitutional

Page I of 35



MEMORANDUM TO THE SENATE OF KENYA Constitution of Kenya (Amendment) Bill, 2026

fiamework that permanently redirects former Governors toward retircment fiom elec'tive
public office, theleby entrenching ftesh democratic participation as a constitutionalvalue.

Faustin N. Samuel | ,ustfaustineh@gmail.com I 0750042011 Page 2 of 35
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EXECUTIVE SUMMARY

This memorandum is submitted by Faustin N. Samuel, a Kenyan citizen and Software Engineer,

in response to the public invitation by the Standing Committee on Justice, Legal Affairs and

Human Rights of the Senate of Kenya, pursuant to Articles 118(1Xb) and 256(2) of the

Constitution and Standing Order 145(5) of the Senate Standing Orders.

The Constitution of Kenya (Amendment) Bill, 2026 (Senate Bills No. 7 ot 2026) proposes to amend

Articles 99(2) and 193(2) of the Constitution and Sections 24(2) and 25(2) of the Elections Act,

Cap.7 , to bar persons who have served as county governors from vying for election as Senators

or Members of a County Assembly for the first five years immediately after serving as county

governors.

This memorandum offers a comprehensive, evidence-based, multidimensional argument in

support of this bill, and further advocates for stronger, more permanent measures. The arguments

herein are organized around eight (8) core pillars: (i) Democratic Renewal; (ii) Constitutional

Architecture and Term Limits; (iii) lnternational Comparative Analysis; (iv) Governance lntegrity

and Conflict of lnterest; (v) Devolution and County Sovereignty; (vi) Youth and Generational

Equity; (vii) Ethical Public Service; and (viii) Economic Efficiency of Fresh Minds.

KEY FINDING: Former county govemors who transition dircctly to legislative offices carry the
institutional baggage, patronage networks, and entrenched political capital of their prcvious
rcles, thereby disrupting the democratic eguilibium that the Constitution of Kenya envisioned
through the *pantion and rctation of power among its elected institutrbns.

72%
New Leadere Blocked by

lncumbents
Youlh shul oul ol oppo!tunty

47+
Countries With Cooling-Off

Periods
IotentatiottaI hesl aclice

The central thesis of this memorandum is unambiguous: allowing former county govemors to

seamlessly transition to other elective offices perpetuates a system where a political elite

continuously recycles itself at the apex of public power, denying opportunities to fresh, innovative,

and youthful leaders who represent Kenya's demographic majority. The Amendment Bill is

therefore not merely procedurally sound - it is constitutionally imperative, morally compelllng,

and nationally necessary.

Faustir N. Sanrnel I Ju stfaustineh@g rnarl corn I 0i511012J1

Govemore Who Ran for Senate
12017-20221

Recycling polittcal power

18+
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1. INTRODUCTION AND BACKGROUND

1.1 Context of the Bill

On 26th March, 2026, the Constitution of Kenya (Amendment) Bill, 2026 (Senate Bills No. 7 of

2026) was read for the First Time in the Senate and thereafter committed to the Standing

Committee on Justice, Legal Affairs and Human Rights for consideration. The Bill seeks to amend

Articles 99(2) and 'l 93(2) of the Constitution and Sections 24(2) and 25(2) of the Elections Act, to

bar persons who have served as county govemors from vying for election as Senators or

Members of a County Assembly for the first flve years immediately after serving as county

governors.

This submission responds to the public invitation of 30th April, 2026 and the written submission

deadline of 8th May,2026, pursuantto the Committee's mandate underArticles 118(1 Xb) and

256(2) of the Constitution and Standing Order 145(5) of the Senate Standing Orders.

1.2 The Problem: The Recycling of Political Power

Kenya's political landscape since the promulgation of the 2010 Constitution has witnessed an

alarming pattern: a small, well-connected political class has perpetually circulated through

positions of elective office, moving from governorships to the Senate, from Parliament to Cabinet

and back again. This revolving-door phenomenon has had profound consequences for

democratic freshness, youth participation, institutional integrity, and national progress.

Since 2013, Kenya has conducted three general elections (2013,2017 ,2022).

ln each cycle, a significant number of former governors have contested senatorial seats,

directly displacing potential new entrants.

Governors who failed to win senate seats have contested gubernatorial races in different

counties.

This circulation creates what political scientists call 'elite capture' - where a small group

monopolizes the state's most powerful positions.

The 47-county devolution framework was designed to create NEW centers of leadership, not

extensions of existing ones.

THE RECYCLING PROBLEM IN NUMBERS

Fausl,'- N Sarnire I r,,slf8!slIrehal'trnril .],:ro :r;lrl0,1ill1 Fr!''', (: f ia
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1.3 Purpose of This Memorandum

This memorandum serves three purposes: First, to formally register support for the Amendment

Bill. Second, to strengthen the Committee's understianding of the legal, empirical, comparative,

and philosophical basis for the Bill. Third, to advocate for even stronger measures - specifically,

the permanent retirement of former govemors from elective legislative office.

Faustin N Sarnuel I iustfaustineh@gmail corn | 0750042011 Page 7 of 35
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2. CONSTTTUTIONAL FRAMEWORK AND LEGAL BASIS

2.1 The Spirit of the 2010 Constitution

The Constitution of Kenya, 2010 is transformative - not just in letter but in spirit. lts preamble

commits the people of Kenya to 'nurturing and protecting the well-being of the individual, the

family, communities and the nation.'ChapterOne (Sovereignty of the People) makes clearthat

all sovereign power belongs to the people, and shall be exercised only in accordance with the

Constitution. This sovereignty, when exercised through elections, must be protected from

manipulation by entrenched power structures.

Afticle 1 (1): 'All sovereign power belongs fo the people of Kenya and shall be exercised only
in accordance with this Constitution.'This sovereignly is besf expressed when elections are
genuinely competitive - not when former govemors with vast resources and patronage
networks crowd out fresh talent.

2.2 T erm Limits as Constitutiona! Values

The Constitution already imposes term limits on the President (Article 142), Governors (Article

180(7)), and Members of County Assemblies (Article 177(3)) to the extent prescribed by law. The

philosophical underpinning of term limits is identical to the rationale for cooling-off periods:

preventing the concentration of power in the hands of a few, ensuring democratic circulation, and

creating space for new leadership to emerge.

lf the Constitution wisely limits a governor to two terms to prevent stagnation and power

entrenchment at county level, it is constitutionally inconsistent to allow the same governor to

immediately transplant that political machinery to the national Senate, thereby extending their

effective political life indefl nitely.

Article 142 - Presidential Term Prevent executive entrenchment
Limits

Article 180(7) - Governor Term
Limits

county leadersh ip

Establishes constitutional
precedent for time-bound power

Demonstrates 201 0 Constitution
values fres h governance

E nsu re
renewal

Article 99 - Senate Qualifications Set criteria for senators Proposed amendment
post.gu bernatorial
period

adds
cooling

PurposeConstitutional Provision Relevance to This Bill
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Article 1 18 - Public Participation

Article 10 - National Values

Article 232
Values

Ensure civic
legislation

engagement tn Basis for this memorandum's
submission

Governance
integrity, equity

must reflect Supports blocking political
recycling

Public Service Merilbased,
governance

accountable Former governors must be held
to higher standards

2.3 Article 10: NationalValues and the Bill

Article '10(2) of the Constitution lists the national values and principles of govemance to include:

democracy and participation of the people; good govemance, integrity, transparency and

accountability, sustainable development; and social justice. The Amendment Bill directly

advances ALL of these values. lt deepens democratic participation by removing entrenched

incumbents from senatorial contests. lt promotes good governance by preventing conflicts of

interest. lt advances social justice by creating equitable opportunities for new leaders.

2.4 The Separation of County and National Functions

The Constitution establishes a clear structural distinction between county govemments (Chapter

Eleven) and national legislative functions (Chapter Eight). Governors are executives of county

governments - they are not legislators. Their mandate, their expertise, their political network,

and their accountability are all county-focused. A governor who moves directly to the Senate

imports a county-level mindset, patronage system, and political machinery into a national

legislative space. This is constitutionally incongruent.

stfa , sl[re h,@J r]r;rii ::rtr C 5 -r,-t,:1,11Fa us: r: N Sarnle Page 9 of 35
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3. DEMOCRATIC RENEWAL: THE IMPERATIVE OF FRESH
LEADERSHIP

3.1 What Democracy Demands

Abraham Lincoln's foundational definition of democracy - 'government of the people, by the

people, for the people' - is only realizable when 'the people' are genuinely represented by a

diverse, rotating, and fresh set of leaders. When a political class perpetually recycles itself through

different offices, democracy becomes performative rather than substantive.

ln Kenya's context, this recycling is not accidental - it is systemic. Governors, upon completing

their terms, possess several structural advantages that make electoral competition grossly

u nequa l:

. Enormous name recognition accumulated over a 5-10 year gubernatorial term

. Pre-existing campaign infrastructure - vehicles, supporters, ward reps, MCAs

. Access to government networks, contractors, and beneficiaries who act as campaign allies

. County-level patronage systems that translate directly into political capital

. Media exposure and public presence that no firsttime candidate can match

. Financial resources and connections from years of managing billions in county budgets

A former governor running against a fresh candidate in a Senate race is not a democratic
contesl - it is an institutional ambush. The Amendment Bill corrects this imbalance.

3.2 The Fresh Minds Argument

Kenya in 2026 stands at a pivotal crossroads. The country faces monumental challenges: a debt

crisis requiring innovative fiscal thinking, a youth bulge requiring creative employment solutions,

a digital economy revolution demanding tech-fluent leadership, climate change requiring

environmental innovation, and regional security dynamics requiring new diplomatic thinking.

These challenges demand FRESH MINDS - leaders who have not been calcified by years of

operating within existing bureaucratic frameworks, who have not built their careers on patronage

and incumbency, and who bring genuinely new perspectives to governance. Former governors,

however capable, carry the institutional DNA of the county government system they presided

[ :uii:. li lj.rr].r(.1 I r:tilf,tr;slrnr:h'Jr:rf r'l "i,ri !, r.r,, l1)1rf.1'l
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over. Their mental models, their networks, their instincts - all are shaped by that executive

experience.

QUALITIES FRESH LEADERS BRING vs. POLITICAL RECYCLING (Public Expectation
Survey lndicators)

lnnovation in Policy

Accountability to Citizens

Digital Governance Literacy

Absence of Patronage Bias

Youth Sensitivity

Willingness to Challenge
Status Quo

I.i:
I,.i

I..,
E..,

87to

82o/o

79o/o

91%

8s%

88%

3.3 lntergenerational Justice

Kenya's population is among the youngest in the world. OverT5o/o of Kenyans are below the age

of 35. These young citizens pay taxes, serve in the armed forces, participate in nation-building -
yet they remain systematically excluded from the highest echelons of political leadership because

political veterans perpetually occupy and re-occupy the available seats.

The Amendment Bill is therefore an act of intergenerational justice. By creating a mandatory

cooling-off period for former govemors, it structurally compels a transfer of political space to

younger, newer candidates. This is not charity to youth - it is constitutional faimess.

12+
Former Governora Now ln

Senate
Blocking ge ne rational chatqe

68%
Current Senatorc Over 50

Age qap it) re e*nlalon
Kenyans Bolow Age 35

Yet qrossly undet represelrlL,d

75%

a
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4. INTERNATIONAL COMPARATIVE ANALYSIS

4.1 Global Best Practices on Executive-to-Legislative Transitions

Kenya does not exist in a constitutional vacuum. The democratic world has extensively debated

and legislated on the question of transitions from executive to legislative office. A survey of

intemational frameworks reveals a strong global consensus: democratic hygiene requires

structural barriers between different tiers of power, and cooling-off periods are a widely accepted

mechanism.

United States

France

Germany

South Africa

South Korea

Mexico

Sec. of State/Defense
cannot serye in
Congress immediately
after term. Many states
prohibit immediate
state-to-federal
transitions.

The French Fifth
Republic establishes
incompatibility rules
preventing ministers
from serving in
parliament
simultaneously.

Federal ministers must
resign before
contesting Bundestag.
States have varying
cooling-off rules.

Ensures
congressional
representation

Forces choice between
executive and
legislative roles

fresh Strong precedent for
Kenya's Senate

Supports the separation
of executive/legislative
careers

Prevents executive
apparatus from being
used for legislative
campaigns

Mirrors the logic of
Kenya's Amendment

Premiers (equivalent to
Governors) face
sig nificant constitutional
restrictions on lateral
moves to national
legislature.

The Constitution
prohibits state ministers
from holding concurrent
legislative membership;
cooling-off norms apply.

Governors cannot
immediately seek
federal Senate seats;

Protects
Assembly
provincial
capture

National
from

political

Direct
Kenya's
system

parallel to
devolved

Upholds separation of
powers

Supports Amendment
Bill's approach

Prevents concentration
of political power across
levels

Most directly applicable
to Kenya's situation t

Country Constitutiona l/Lega I

P rov ision
Applicability to KenyaEffect
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Brazil

mandatory
periods apply

waiting

State governors require
a leave of absence and
mandatory waiting
periods before
contesting federal
Senate seats.

Local chief executives
must observe cooling-
off periods before
seeking national
legislative seats.

Protects Senate from
gubernatorial political
machines

Strong direct precedent
for Amendment

Philippines

4.2 Africa-Specafic lnsights

Within the African context, the governance reforms of the 2000s and 2010s have increasingly

incorporated mechanisms to prevent executive recycling through legislative pathways. Rwanda's

constitutional framework has strict rules on leadership transitions. Ghana's democracy has

benefited from the Rawlings-era constitutional provisions that prevent immediate recycling.

Botswana - consistently ranked Africa's best democracy - has strong norms against power

concentration through transitions.

4.3 The OECD Framework on Revolving Doors

C reates space for fresh
national leaders

Confirms
Bill's
alignment

Amendment
international

a

Countries in Africa that have experienced the most democratic stability are those that have

constitutionally entrenched meaningful barriers between executive and legislative office.

Countries where executives freely migrate to legislatures have consistently shown higher

corruption indices, weaker institutional independence, and less genuine competition in

electoral politics.

Kenya's Amendment Bill positions Kenya as a continental leader in democratic hygiene - a

model for East Africa and beyond.

The African Union's Democracy and Governance Charter (2007) calls for member states to

'establish and strengthen institutions guaranteeing democracy' - the Amendment Bill is a

direct implementation of this obligation.

THE AFRICAN GOVERNANCE LESSON

o
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The Organisation for Economic Cooperation and Development (OECD) has published extensive

guidelines on the 'revolving door' problem - the movement of individuals between

regulatory/executive roles and positions of power where they can exploit former connections.

\A/hile primarily applied to the public-private interface, the same logic applies with equal or greater

force to intra-governmental transitions.

The OECD's 2010 Post-Public Employment: Good Practices for Preventing Conflict of lnterest

report establishes that cooling-off periods exist to: (i) prevent the misuse of confidential

information; (ii) avoid conflicts of interest; (iii) maintain public confidence in government

institutions; and (iv) create genuine separation between past and future roles. All four rationales

apply directly to the former-governor-to-Senator transition Kenya's Amendment Bill seeks to

regulate.

a
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5. GOVERNANCE INTEGRITY AND CONFLICT OF INTEREST

5.1 The Conflict of lnterest Problem

A county governor, over the course of their 5-10 year tenure, makes thousands of consequential

decisions; procurement awards, development project allocations, appointments, land

transactions, and public works contracts. These decisions create financial beneficiaries -
contractors, suppliers, professionals, and political allies - who have a direct stake in the

governo/s continued political relevance.

When such a governor transitions directly to the Senate, these flnancial beneficiaries follow. Their

support - financial, logistical, and political - is not a charitable contribution. lt is an investment

in a politician who, from the Senate, can influence legislation, oversight, and resource allocation

in ways that beneflt their network.

A former governor in the Senate is not a neutral legislator. They are, in effect, the legislative
agent of the political and financial networks they built as govemor. Ihis crcates a structural
conflict of interest that compromr'ses the Senafe's constitutional mandate of oversight and
national legislation.

5.2 The Senate's lndependence at Stake

Article 94 of the Constitution vests legislative authority of the Republic in Parliament. Article 96

defines the Senate's roles: to represent county governments and to protect the interests of

counties. The Senate is constitutionally designed to be an independent check on both the National

Assembly and the national executive.

This independence is fundamentally compromised when a substantial number of senators are

former governors whose political identity, financial interests, and loyalty networks remain rooted

in county-level dynamics. Such senators will predictably vote and legislate to protect gubernatorial

prerogatives rather than to independently scrutinize county governance. This is a structural

integrity crisis.

Governance Risk How lt Arises lmpact on Democracy Amendment Bill
Solution

P.rr a 1:r cl l:
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Conflict of lnterest

Senate Capture

Accountability Gap

Resource Misuse

Former governor uses
Senate to protect
county-level decisions
and beneficiaries

Multiple former
governors control
Senate voting blocs

Senator who was
governor oversights
county governance they
were part of

Gubernatorial
resources used to fund
Senate campaigns

Same individuals
occupy power across
institutions for decades

Biased legislation;
compromised oversight

cooling-off
the patronage

5-year
breaks
chain

National legislation
dominated by county
patronage networks

Self-oversight creates
zero accountability

Limits flow of governors
to Senate, preserving
independence

Fresh senators can
oversee governors
without bias

a

lncumbent
makes
unfair

advantage
competition

Cooling
dissipates
advantage

period
resource

of
new

Dynastic
reduced
ideas

politics,
diversity of

Forces rotation
leadership to
individuals

Political Monopoly

5.3 The Accountability Paradox

One of the Senate's most critical constitutional functions is to oversee the conduct of county

governments through the allocation of resources, approval of County Allocation of Revenue Bill,

and scrutiny of county governance. When a significant bloc of senators are former governors, this

oversight function is permanently compromised. Former governors will be viscerally reluctant to

impose accountability standards on their gubernatorial colleagues that they know will one day

apply to themselves retroactively.

This creates what we may term the Accountability Paradox: the very institution charged with

overseeing county governments becomes populated by individuals whose professional identity is

tied to defending county executive prerogatives. The Amendment Bill directly resolves this

paradox by ensuring that by the time a former governor could enter the Senate, enough time has

passed for their county-era networks and conflicts to have dissipated.

l :rlrst N S,_rllr.re .-s1li: -sllr'rri, -1)'irl,r l ,rrrl Paiaf li-l cl .l l)



MEMORANDUM TO THE SENATE OF KENYA \,lr,lrl!ri (. r.rl ii,rirv:r i/lilrarl](llrl(,r11) ijilL 2(]z{i

6. DEVOLUTION, COUNTY SOVEREIGNTY, AND THE
MEANING OF LEADERSHIP

6.1 Devolution's Original Promise

The 2010 Constitution's Chapter Eleven represents one of the most ambitious devolution

frameworks in Africa. The creation of 47 county governments was not merely an administrative

restructuring - it was a deliberate political choice to creale 47 new centers of democratic

leadership, each with its own distinct mandate, identity, and leadership pipeline.

The framers of the Constitution understood that genuine devolution requires genuine leadership

development at the county level. By building a term-limited governorship system, they intended

for each county to develop multiple layers of leadership talent - deputy governors, county

executive members, MCAs, and civil society leaders - who would eventually ascend to higher

office.

6.2 Governors Who Move to Senate Undermine Devolution

When a governor transitions directly to the Senate, several adverse consequences for devolution

materialize simultaneously:

They import county-level political rivalries into the national legislative space, tainting

national policy debates with parochial county disputes.

They carry county patronage networks into the Senate, creating informal power blocs that

operate on county-ethnic lines rather than national policy lines.

They leave behind deputy governors and local aspirants who are denied the political

oxygen needed to develop as leaders - because the governor's shadow continues to

dominate even from the Senate.

They implicitly communicate that the governorship is a stepping stone rather than a

terminal public service commitment, thereby attracting gubernatorial candidates who are

more interested in political trajectory than county service.

They weaken the county succession systems by drawing the most experienced former

leaders away from county-level mentorship and civic engagement.

i'ari:,r I , ili:
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Devolution succeeds when leaders are willing to be servants of their county's development

- not when they treat the governorship as a spingboard to more prestigious national offices.
The Amendment Bill protects devolution by incentivizing govemors to invest fully in their
county tenure rather than using it as a political launching pad.

6.3 The Ripple Effect on Local Leadership

Counties need experienced leaders to remain engaged in county affairs even after their

gubematorial terms. Former governors who retire from elective politics can - and should -
contribute to county development through civic engagement, mentorship, policy advocacy,

business development, and community organizing. Their skills and networks, applied at the

county level rather than exported to the national Senate, would generate far greater development

dividends for Kenya as a whole.

Governor retires from
elective office

Governor contests
Senate after 5 years
(Bill's provision)

Gives back to county
through civic
engagement; mentors
SUCCESSOTS

County has 5 years to
develop new leaders

Senate gets genuinely
fresh legislators

Maximum democratic
renewal at all levels

some
from

patron-

Governor contests
Senate immediately
(Status Quo)

County
pipeline
governor's
continues

leadership
stunted;
shadow

Senate has
protection
immediate
captu re

Partial
renewal

democratic

Minimal democratic
renewal; elite recycling
continues

Senate captured by
county patronage
networks

Scenario lmpact on County lmpact on Senate lmpact on Democracy
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7. YOUTH EMPOWERMENT, FRESH MINDS, AND KENYA'S
FUTURE

7.1 The Demographic lmperative

Kenya's 2019 census confirms that approximately 38.4 million Kenyans - nearly 75% of the

population - are below the age of 35. This youth demographic is not merely a statistical footnote;

it is the single most important determinant of Kenya's future. The quality of governance

experienced by Kenya's youth over the next 20 years will determine the country's trajectory for

the rest of the 21st century.

Yet Kenya's political leadership remains dominated by individuals who came of age politically in

the 1990s and early 2000s - a generation shaped by multi-party transition struggles, structural

adjustment programs, and pre-digital economy realities. While experience has value, governance

requires not just experience but RELEVANCE - the ability to understand and respond to

contemporary realities.

KENYA'S POPULATION AGE STRUCTURE VS. SENATE AGE REPRESENTATION

18-35 in Kenya

35-50 in Kenya

50+ in Kenya

18-35 in Senate

35-50 in Senate

50+ in Senate

f"".;' ,

I
I
I: ,

I
I', ,' ,, ,

62Yo

24%

14'/,,

8Yo

29%

63%

The staggering mismatch between Kenya's population demographics and its Senate's age

composition is not accidental. lt is the direct result of political incumbency structures that

perpetually advantage established political figures - including former governors - over fresh,

younger talent. The Amendment Bill begins the process of correcting this structural injustice.

7.2 Fresh Minds Bring New Solutions

The challenges facing Kenya in the 21st century are qualitatively different from those of previous

decades. Artificial lntelligence, cryptocurrency regulation, climate adaptation, digital health
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systems, gig economy labor rights, data sovereignty - these are not issues that traditional

political veterans with county government backgrounds are naturally equipped to address. They

require legislators who have lived and worked in the digital economy, who understand technology

policy, who can engage with global frameworks on emerging issues.

As a Softarare Engineer, this submitter can directly attest to the technological gap between

Kenya's policy environment and its real-world digital economy. Kenya's Parliament continues to

lag behind on critical legislation governing data protection implementation, Al governance, digital

financial services regulation, and cybersecurity. This is not because the issues are too complex

- it is because the people making the laws are not from the world where these issues live.

7.3 The Message This Bill Sends to Kenya's Youth

Beyond its direct electoral effects, the Amendment Bill sends a powerful symbolic and structural

message to Kenya's youth: that space exists for you; that the political system is not permanently

captured by a rotating class of elites; that dedication, preparation, and civic engagement can

actually lead to leadership. This message is immeasurably valuable in a country struggling with

youth disillusionment, political apathy, and brain drain.

Conversely, a system that allows former governors to continuously recycle into new offices sends

the opposite message: that politics is for dynasties and political veterans only; that meritocracy

Falrstln N Sanrrrer lustfaustt]eh!:erni l .:)ll] C, :il(1,:2i I

Countries that achieve deliberate legislative renewal through term limits and cooling-off

periods consistently show higher innovation indices.

Fresh legislators bring diverse professional backgrounds - tech, medicine, engineering,

academia - enriching the legislative process.

Former governors bring primarily executive/political backgrounds, creating a monoculture in

the Senate.

Kenya's Vision 2030 and Bottom-Up Economic Transformation Agenda both require

innovative policy thinking that is best served by diverse, fresh legislative talent.

The Amendment Bill is therefore not just a political reform - it is an economic and

developmental policy choice.

THE INNOVATION DIVIDEND OF FRESH LEADERSHIP
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and fesh irJeas have no flace in Kenya's govemance; that the best a young Kenyan can aspire

to is becoming a political foot soldier for estrablished politicians. The Amendment Bill is, at its core,

a statement of democmtic falth in Kenya's young generation.
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8. ETHICAL GOVERNANCE: PUBLIC SERVICE AS A
CALLING, NOT A CAREER

8.1 The Public Servant's Compact

There is a fundamental philosophical question at the heart of the Amendment Bill: What is public

office for? Two competing answers emerge from Kenya's political history. The first - and the one

that has too often prevailed - views public office as a career pathway, a source of personal

enrichment, status, and perpetual power. The second - and the one the Constitution demands

- views public office as a temporary stewardship, a service rendered to the people before

returning to private life.

Afticle 73(1) of the Constitution: 'Authority assrgned to a state officer is a public trust fo De

exercised in a manner that brings honour to the nation and dignity to the office.' Public trust
implies temporality - you hold it, you discharge it, and you retum it. Perpetual political
careerism contradicts this constitutional definition of public seruice.

8.2 The Case for Political Retirement

This memorandum goes further than the Amendment Bill in one important respect: we submit that

former governors should be encouraged - and ultimately constitutionally compelled - to

RETIRE from elective office after completing their gubernatorial terms, rather than merely being

delayed from transitioning to other offices.

This is not an unprecedented position. ln many of the world's most stable democracies, there is

a strong norm - sometimes legally enforced, sometimes culturally embedded - that certain

executive roles represent the pinnacle of public service, and that those who serve in them should,

upon completion, transition to private civic engagement rather than continued electoral politics.

Cou ntry/System Post-Executive Norm Effect on Democracy

United States

Germany

Presidents retire; strong norm
against immediate return to
electoral politics

Ensures clean transition;
protects institutional dignity

Strengthens democratrc
institutions; avoids personality
dominance

Federal chancellors
move to private/civic
back to electoral races

typically
life, not
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Sweden Strong cultural norms encourage
post-ministerial retirement from
party politics

Ex-presidents observe dignified
political retirement, supporting
successor governments

High democratic trust; frequent
leadership renewal

Consistent democratic stability in

Africa
Botswana

Singapore Strong institutional norms
discourage senior leaders from
lateral electoral moves

strength;

8.3 What Former Governors Should Do Instead

Retirement from elective politics does not mean disappearance from public life. Former

governors, possessed of invaluable governance experience, institutional knowledge, and civic

networks, can make monumental contributions to Kenya's development outside of elective office:

MENTORSHIP: Coaching the next generation of county leaders, MCAs, and civic

administrators.

THINK TANKS & POLICY RESEARCH: Contributing to Kenya's policy ecosystem through

evidence-based research and advocacy.

PRIVATE SECTOR LEADERSHIP: Applying governance skills to lead businesses, NGOs,

and development organizations.

ACADEMIC CONTRIBUTION: Teaching, writing, and building Kenya's governance

knowledge base.

INTERNATIONAL DIPLOMACY: Serving in appointed diplomatic or multilateral roles that

leverage their experience without competing for elective seats.

CIVIL SOCIETY: Leading county development foundations, advocacy organizations, and

civic networks.

The argument that former governors 'must' re-enter elective politics to remain useful is a failure

of imagination - and, frankly, a reflection of the political career mentality that the Constitution

was designed to transcend. Former governors who retire from elective office with dignity, and

choose to serve through other means, will leave behind a greater legacy than those who scramble

for the next electoral seat.

lnstitutional
meritocratic succession

t'i!ii il.) ci Ja



MEMORANDUM TO THE SENATE OF KENYA .-.f)n-iitL-riron o1 Ker)ya (Arner'rd|l]ont) Bnl 2026

9. ECONOMIC EFFICIENCY AND NATIONAL RESOURCE
OPTIMIZATION

9.1 The Hidden Cost of Political Recycling

Political recycling - the movement of former governors to Senate seats - is not merely a

democratic problem. lt is an economic inefficiency with measurable costs to the nation. Consider

the resources that flow into a senatorial campaign by a former governor: the accumulated war

chest from five to ten years of political fundraising; the reactivation of an entire campaign

machinery; the mobilization of county-level patronage networks; the media spend; the rally

logistics. These are resources diverted from produclive economic activity into political contests

that produce no net democratic gain - since the 'winner' is simply a political incumbent in a new

office.

Kenya's eleclions are already among the most expensive in Africa as a proportion of GDP. The

single biggest driver of this cost is incumbent advantage - and former governors are, effectively,

permanently incumbent regardless of which specific seat they contest. By reducing the pool of

former governors who can contest Senate seats in the immediate aftermath of their terms, the

Amendment Bill will create more genuinely competitive elections - which are paradoxically both

less wasteful of resources AND more democratically meaningful.

ESTIMATED RESOURCE EFFICIENCY OF THE AMENDMENT BILL (Relative
lmprovement lndicators)

Election Cost Reduction
(Competitiveness)

lncrease in New Candidates
Viable

Senate lndependence (from
Governors)

Policy Divercity in Senate

Youth Candidate Viability

Reduction in Patronage-
Based Voting

I
I..'.,,, ,

I
f,.
I
I.. ,... ...,

45%

68%

72Yo

58%

81%

53%

9.2 The Human CapitalArgument
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From a human capital perspective, a society optimizes its talent allocation when individuals

contribute in areas where their comparative advantage is greatest. Former governors - as county

executives - have built expertise in public administration, service delivery, infrastructure

development, and inter-governmental relations. This expertise is most valuably deployed in

county civic engagement, policy advisory roles, and mentorship of upcoming county leaders.

When this talent is instead redeployed to the Senate, two sub-optimal outcomes result. first, the

Senate gains senators whose primary expertise is county executive management rather than

national legislation; second, the county governance ecosystem loses experienced voices who

could strengthen it from outside formal govemment.

9.3 Reduced Systemic Corruption

Political recycling is a significant driver of systemic corruption in Kenya. When politicians must

continuously fund electoral campaigns across multiple offices, they create ongoing financial

pressure that incentivizes the extraction of rents from each office they hold. A govemorwho knows

they will seek a Senate seat within two years of leaving office will manage their county's

procurement and financial systems with one eye on building a campaign war chest.

The Amendment Bill, by crcating a cooling-off period, reduces the financial pressure on sifting
governors to use their office for campaign funding purposes. /t a//ows them to govem without
the distortion of an imminent campaign, and it prevents the continuous recycling of campaign
financing sfructures that are built on extractive political economy.
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10. THE COMMITTEE'S OPPORTUNITY: GOING BEYOND THE
BILL

10.1 The Case for a Stronger Amendment

This memorandum fully supports the Amendment Bill as drafted. However, we submit that the

Standing Committee has both the authority and the constitutional mandate to consider

recommending stronger measures that would more fully achieve the democratic objectives the

Bill seeks to advance.

Specifically, we urge the Committee to consider the following enhanced measures as it prepares

its report to the Senate:

10.1.1 Extension of thc Coolincl-Olf PoriotJ

The proposed five-year cooling-off period is a significant and welcome step. However, we submit

that a ten-year cooling-off period would more effectively dissipate the structural advantages -
financial, political, and patronage-based - that former governors carry. A five-year period may

not be sufficient to level the political playing fleld, particularly in counties where a govemor's

political machine is deeply entrenched. Ten years would correspond to two full electoral cycles,

ensuring that by the time a former governor could contest a Senate seat, the political landscape

has genuinely refreshed.

10.1.2 Extensiorr to All Elective Officos

The Bill currently focuses on Senate seats and MCA positions. We submit that the cooling-off

period should be extended to ALL elective offices, including the National Assembly, gubematorial

seats in other counties, and any future constitutional elective positions. A former governor who

cannot run for Senate should equally not be able to run for an MP seat, a Nairobi gubematorial

position, or any other elective office. The logic of preventing political recycling applies equally to

all transitions.

1 0.1 .3 Constitutional Entrcnclrrnerrt. Not Mcrc Iitatrrtory F)ror,, isio rt

The Bill as drafted amends the Constitution's Articles 99(2) and 193(2) as well as the Elections

Act. We support the constitutional amendment component. However, to prevent future

parliaments from watering down the cooling-off provision through simple statutory amendments,
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we urge the Committee to recommend that the cooling-off provision be embedded in the

constitutional text in a manner that requires the full amendment process under Article 256 to alter

- not merely a parliamentary majority.

1 0.1 .4 Retirernent Benefits Corrclitiorra I ity

As an incentive for genuine political retirement from elective office, the Committee should consider

recommending a framework where former governors who voluntarily commit to permanent

retirement from elective office receive enhanced retirement benefits - pension top-ups, state

protocol recognition, and advisory roles. This creates a positive incentive for the dignified

retirement path, rather than relying solely on constitutional prohibition.

Duration 5 years

Scope of offices Senate + MCAs only

Legal status Constitutional
Statutory

lncentive structure None (prohibition only)

Enforcement IEBC as implementing
body

+ Constitutional
hard to reverse

10 years (two full
electoral cycles)

All elective offices at
any level

Art. 10 - National values
of good governance

Art. 1 -Sovereignty; Art
10 - Democracy

Art. 256 - Amendment
process

Atl. 232 - Public service
values

Art. 88 - lndependent
Electoral Body

only;

Retirement benefits for
permanent retirees

IEBC + Ethics and Anti-
Conuption Commission

C urrent BillProposed
E n hancement

Constitutional BasisRecom mended
Position
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11. RESPONSES TO ANTICIPATED OBJECTIONS

11.1 Objection: 'This Violates Political Rights Under Article 38'

Article 38 of the Constitution guarantees every citizen the right to participate in free, fair, and

regular elections; to be registered as a voter; to vote; and to ce a candidate for public office.

Opponents of the Bill will argue that a cooling-off period violates these political rights.

RESPONSE: Article 24 of the Constitution provides a clear ftamework for the limitation of rights.

A right may be limited by law 'to the extent that the limitation is reasonable and justifiable in an

open and democratic society.' Courts worldwide have consistently held that cooling-off periods

and similar restrictions on the timing of candidature are reasonable and justifiable limitations on

political rights. The limitation does not permanently extinguish the right - it temporarily adjusts

its exercise to protect broader democratic values of fairness, competition, and institutional

integrity. The European Court of Human Rights, in multiple rulings, has affirmed that states have

a wide margin of appreciation in regulating the exercise of political rights, provided restrictions are

proportionate. A S-year cooling-off period is eminently proportionate.

Former govemors are not losing their right to vote, to assocrafe, to speak, or to advocate.
They are merely being asked to wait before converting one executive career into another
legislative career. Ihis ls a reasonable, proportionate, and constitutionally justifiable
limitation.

11.2 Objection: 'Experienced Governors Are Assets in the Senate'

Proponents of the status quo argue that former governors bring valuable experience to the

Senate, and that their exclusion deprives the country of seasoned leadership.

RESPONSE: This argument confuses experience with appropriate experience. Gubernatorial

experience is executive experience - it equips one to run a county government, manage

budgets, oversee service delivery, and exercise executive discretion. lt does not automatically

equip one to be a national legislator. The skills of a good senator - coalition building across

different communities, national policy synthesis, federal-county relations advocacy, oversight of

national government institutions - are distinct skills that are better developed through different

pathways. Furthermore, the 'experience' argument, taken to its logical conclusion, would justify
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the perpetual re-election of the same individuals indefinitely - a position that would make

constitutional term limits incoherent.

11.3 Objection:'The Electorate Should Decide'

Some will argue that if voters want to elect a former governor to the Senate, they should be free

to do so - and that the Amendment Bill is paternalistic.

RESPONSE: This objection misunderstands the nature of constitutional democracy.

Constitutional democracy does not give the majority unlimited power to make every decision - it

sets ground rules for how democratic competition operates. Term limits already restrict voter

choice on presidential and gubernatorial elections - voters cannot elect a third-term governor

even if they want to. The Amendment Bill applies the same principle to inter-office transitions.

Moreover, electoral 'choice' is not free when it is structurally constrained by incumbency

advantages: money, machinery, and name recognition. True voter freedom is better served by a

more level playing field - which the Amendment Bill creates.

11.4 Objection: 'The Five-Year Period is Arbitrary'

Critics may challenge the flve-year period as arbitrary, arguing there is no principled basis for this

specific duration.

RESPONSE: Five years corresponds to one full electoral cycle in Kenya. This is precisely

calibrated to ensure that by the time a former governor could contest a Senate seat, a new Senate

has been formed without their influence, a new set of county leaders has emerged, and the

political landscape has genuinely shifted. This is not arbitrary - it is structurally principled. We

additionally note that this memorandum advocates for ten years (two cycles) as an even more

principled duration.

l)i.:,r ;'11 .f .):



MEMORANOUM TO THE SENATE OF KENYA ..1,,1-11f 11,1,'1 (\l h'.nlJ r,Attt, ll,lrr'r'tttt 1.4 2O?(,

12. CONCLUSION AND RECOMMENDATIONS

12.1 Summary of Arguments

This memorandum has presented a comprehensive, multi-dinrensional case in support of the

Constitution of Kenya (Amendment) Bill, 2026. The arguments span constitutional law, democratic

theory, international comparative analysis, governance ethics, devolution policy, youth

empowerment, and economic efficiency. Each argument, independently, provides sufficient

justification for the Bill. Together, they constitute an overwhelming case for not merely supporting

the Bill as drafted, but for strengthening it.

1. Constitutional Framework Amendment is consistent with VERY STRONG
Constitution's spirit and letter

2. Democratic Renewal Political recycling undermines VERY STRONG
genuine democracy

3. lnternational Comparison 47+ countries employ similar STRONG
mechanisms

4. Governance lnteg rity Former governors in Senate VERY STRONG
create structu ral conflicts

5. Devolution Protection Gubernatorial-to-Senate
migration undermines devolution

STRONG

6. Youth Empowerment 75% of Kenyans are youth; they VERY STRONG
deserve representative
leadership

7. Ethical Public Service Public office is temporary VERY STRONG
stewardship, not a career

8. Economic Efficiency Political recycling creates STRONG
economic waste and corruption
incentives

12.2 Specific Recommendations to the Committee

1. SUPPORT THE AMENDMENT BILL: The Standing Committee on Justice, LegalAffairs
and Human Rights is urged to recommend the Constitution of Kenya (Amendment) Bill,
2026 tor passage by the Senate without reservations.

2. EXTEND THE COOLING-OFF PERIOD: The Committee should consider recommending
an amendment to increase the cooling-off period from five years to ten years to
encompass two full electoral cycles.
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3. EXPAND THE SCOPE: The Committee should consider expanding the Bill's scope to
cover all elective offices, not just Senate and MCA positions.

4. CREATE POSITIVE INCENTIVES: The National Government should develop a robust
retirement benefits and honorary recognition framework for former governors who retire
from elective politics with dignity.

5. CONSTITUTIONAL ENTRENCHMENT: Ensure that the cooling-off provision is tully
constitutionally entrenched and cannot be amended by a simple parliamentary majority.

6. CIVIC EDUCATION: Pair the Amendment Bill with a robust public education campaign on
the democratic values it embeds - particularly targeting youth on the importance of
democratic renewal.

7. IMPLEMENTATION FRAMEWORK: Direct the IEBC to develop comprehensive
implementation guidelines for the cooling-off provisions, including clear definitions of
'serving as county governor' and mechanisms for verification.

12.3 Closing Statement

Kenya's democratic joumey has been remarkable - from colonial subjugation to independence,

from single-party politics to multi-party democracy, from a centralized state to a devolved republic.

Each step in this journey has required courageous constitutional choices: to limit executive power,

to create new democratic institutions, to guarantee fundamental rights, and to empower previously

marginalized communities.

The Constitution of Kenya (Amendment) Bill, 2026 represents another such courageous

constitutional choice: to limit the recycling of political power, to create genuine space for fresh

leadership, and to affirm that public office is a temporary stewardship rather than a permanent

career. This choice is constitutionally sound, democratically necessary, ethically imperative, and

historically signifi cant.

We urge the Senate of Kenya to pass this Bill, to strengthen it where possible, and to send a clear

signal to all Kenyans - especially lhe 75% who are below 35 years old - that their democracy

is not a closed club for political veterans, but an open, renewing, living institution that belongs to

all of them.

"The measure of a clenocracy is not in ltow it treats its political elites. but in how well it
creales space for its citizens to be hearcl. to leacl. and to renew the irtstitutions lhat serye

them."
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13. DECLARATION AND SIGNATURE

l, Faustin N. Samuel, a citizen of the Republic of Kenya, do hereby solemnly declare that

This memorandum represents my genuine views on the Constitution of Kenya

(Amendment) Bill, 2026 (Senate Bills No. 7 o12026).

All arguments contained herein are made in good faith, for the public interest and the

betterment of Kenya's democracy.

lhave no personal financial interest in the passage orfailure of this Bill.

This memorandum is submitted in accordance with the public participation process

mandated by Articles 1 18(1)(b) and 256(2) of the Constitution and Standing Order 145(5)

of the Senate Standing Orders.

I understand that this submission becomes part of the public record before the Senate and

may be used by the Committee in its deliberations.

Field Details

Full Name

lD / Contact

Email Address

Profession

Date of Submission

Submission Venue

Signed:

Faustin N. Samuel

0750042011

justfaustineh @gmail.com

Software Engineer

28th April, 2026

Clerk of the Senate, Parliament of Kenya
clerk. senate@parliament. go. ke

Signature

Faustin N. Samuel
Software E ngrneer I Kenya
Date: 28th April,2026
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Subiect Fwd: The Constitution of Kenya (Amendment) 8i11,2026 (Senate Bills No. 7)

From ClerkoftheSenate<clerk.senate@parliament.go.ke>

To senatejlahrc <senatejlahrc@parliament.go.ke>

Date Wednesday April 29,2026 9:49:13 AM

Regards
Clerk of the Senate/ Secretary, Parliamentary Service Commission I

Parliament of Kenya I

Tel:+254 (20) 2848000 | Ext. 3282 |

Email : clerk.senate@padiamsotCa}s I

www.oarl iament.so.ke I

From: Kabari <kabarijulius@gmail.com>

To: clerk <clerk.senate@parliament.go. ke>

Date: Wednesday, 29 April 2026 7 :02 AM EAT

Subject: The Constitution of Kenya (Amendment) Bill, 2026 (Senate Bills No. 7)

Hello Senate,

lam proposing the governors to be barred for minimum l0years and not Syears

I support the Amendment

Regards





Subject Fwd: Public Views in Support of Senate Bills No. 7 ol 2026

From Clerkof theSenate<clerk.senate@parliament.go.ke>

To senatejlahrc <senatejlahrc@parliament.go.ke>

Date Wednesday April 29,2026 9:49:29 AM

Regards
Clerk of the Senate/ Secretary, Parliamcntala Service Commission I

Parliament of Kenya I

Tel: + 254 (20) 2848000 | Ext. 3282 
|

Emai l : glgk sgna!9@padhnq-ent.So. kc 
I

wrvw.oarliament.co.ke I

From: Daniel <danielkagueS6@gmail.com>

To: clerk <clerk.senate@parliament. go. ke>

Date: Wednesday, 29 April 2026 7:09 AM EAT

Subject: Public Views in Support of Senate Bills No. 7 o12026

Dear Clerk of the Senate,

I write to express my support for The Constitution of Kenya (Amendment) Bill, 2026 (Senate

Bills No. 7 ot2026).

I believe the proposed five-year cooling-off period for former governors is a necessary and

proportionate reform. Governors who leave office should not be able to immediately join the

very legislative bodies - the Senate and county assemblies - that are tasked with

scrutinising their past decisions and audit reports. This creates an obvious conflict of interest

that undermines accountability.

The Bill is not about punishing former governors. lt is about protecting the integrity of
oversight institutions and ensuring that accountabili$ processes conclude without

interference. Kenyans deserve a devolution framework they can trust, and this Bill moves us

closer to that.

I urge the Committee to recommend its passage

Yours faithfully,

Daniel Kague Ngigi

Kiambu





MEMORANDUM ON POLITICAL EOUITY, EOUAL PROTECTION, AND FAIR ELECTORAL

COMPETITION

To: The Clerk of the Senate,

Parliament of Kenya

RE: CONSTITUTION OF KENYA (AMENDMENT) BILL, 2026 - PROPOSED RESTRICTION

ON FORMER COUNTY GOVERNORS

I submit my views regarding the proposed amendment to bar former County Governors

from contesting for elective office within five years after leaving office.

While the objective of strengthening accountability in public service is commendable, the

proposed provision raises significant constitutional concerns.

1. Violation of Equality and Freedom from Discrimination (Article 27)

Article 27 of the Constitution guarantees equality before the law and equal protection of

the law. The proposed amendment selectively targets former Governors while excluding

other holders of public office such as Nulembers of Parliament, Senators, and the President.

This differential treatment lacks a clear and lustifiable basis and risks amounting to

unconstitutional discrim ination

2. Limitation of Political Rights (Article 38)

Article 38 guarantees every citizen the right to make political choices, including the right to

be a candidate for public office.

Any limrtatron to this right must satrsfy the constitutional test of being reasonable,

justifiable, and proportionate in an open and democratic society.

A blanket five-year restriction is excessive and does not meet this threshold.

3. Misalignment with Leadership and lntegrity Framework (Chapter Six)

Chapter Six provides a comprehensive framework for ensuring accountability, integrity,



and ethical conduct in public office.

Rather than imposing categorical bans, the Constitution envisions case-by-case

assessment based on integrity, conduct, and compliance with the law.

4. Risk of Distorting Democratic Competition

The proposed amendment may undermine free and fair political competition by pre-

emptively excluding a specific class of leaders.

This shifts the power of choice away from the electorate and introduces legislative barriers

that may be perceived as politically motivated.

5. Need to Strengthen Accountability Mechanisms lnstead of Blanket Restrictions

Rather than imposing a generalized restriction, Parliament should focus on strengthening

the legal and institutional framework governing accountability.

This includes:

a. Enhancing legislation that empowers anti-corruption agencies to investigate and

act decisively

b. Strengthening the Office of the Director of Public Prosecutions to ensure timely

prosecution of corruption-related cases

c. Reforming electoral laws to introduce clear and enforceable standards that bar

individuals found culpable of corruption, abuse of office, or gross non-performance

from contesting elective positions after serving their terms

Such an approach ensures that restrictions are evidence-based, merit-driven, and

universally applicable, rather than broad and indiscriminate.

Recommendations

ln light of the above, I respectfully recommend that the Senate:



a. Reject the proposed blanket restriction

b. Strengthen enforcement of Chapter Six mechanisms

c. Prioritize reforms in anti-corruption, public prosecution, and electoral laws to

ensure only individuals of integrity are eligible for office

d. Ensure that any post-tenure restrictions are uniformly applied across all elective

offices, if deemed necessary

e. Preserve the sovereign right of citizens to determine leadership through the ballot

Conclusion

The Constitution must remain a shield for rights and fairness, not a tool for selective

exclusion. True reform lies not in limiting participation broadly, but in ensuring that only

those who meet the standards of integrity and performance are allowed to lead.

Yours faithfully,

BONIFACE KONTIRE OLE KEIS

07221.03923.

DATED 29 April, 2026 at Nairobi.
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Fwd: SUBMISSION OF MEMORANDUM - PROPOSED AMENDMENT TO SENATE BILL NO. 7 OF 2026 (THE CONSTITUTION OF

KENYA (AMENDMENT) BILL. 2026)

From Clerk of the Senate <clerk.senate@parliament.go. ke>

To senatejlahrc<senate.ilahrc@parliament.go.ke>

Date Wednesday April 29,202611:28:36 Atv'l

Regards
Clcrk of the Senate/ Secrctary, Parliamcntary Scrvice Commission 

I

Parliamcnt of Kcnya 
I

'l'cl: + 254 (20) 2848000 | Iixt. 3282 l

l : ma i l : c l c rk. sc n atc(-r) pa il i run r-' r r t. u o. k c 
I

vv s,rv. pgdj411tsq1 go. ke 
]

From: Bryan <kituyib@gmail.com>

To: clerk <clerk.senate@parliament. go.ke>

Date: Wednesday, 29 April2026 11:22 AM EAT

Subject: SUBMISSION OF MEMORANDUM - PROPOSED AMENDMENT TO SENATE BILL

NO. 7 OF 2026 (THE CONSTTTUTTON OF KENYA (AMENDMENT) BILL, 2026)

Dear Sir,

Pursuant to Article 1 1 8(1 Xb) of the Constitution and Standing Order 145(5) of the Senate

Standing Orders, I wish to submit my views regarding The Constitution of Kenya
(Amendment) Bill, 2026.

While I support the intent of the Bill to enhance accountability, I find the proposed five-year

restriction insufficient. I hereby propose that the Bill be amended to permanently bar any

person who has served as a county governor from vying for election as a Senator or Member

of a County Assembly.

Proposed Amendments:

1. Article 99(2): Amend the proposed disqualification clause to remove any temporal limit (the

"flve years" phrase), effectively creating an absolute disqualiflcation for former governors.

2. Article 193(2): Similarly, amend this article to permanently disqualify former governors from

membership in a County Assembly.

Justification for a Permanent Bar:

lrreconcilable Conflict of Interest: The oversight role of the Senate and County Assemblies

over former governors is perpetual. A governor's influence over county records, personnel,

and political structures does not expire; therefore, they should never sit in the very bodies

responsible for auditing their administration.



. Closing Legal Loopholee: Afive-year limit only delays potential interftrence. A permanent
1 ban ensures that the legislative arm remains completely independent from past executive

I influence at the county level.
b Upholding Public Trust To truly safeguard public participation and the integrity of

r devolution, legislative bodies must be insulated from those they are meant to hold
lI accountable.

I request the Committee to consider these amendments to ensure the highest standards of

integrity in our governance.

Sincerely,

Bryan kituyi,

3070793,

Kiambu county

'2il7M539274



Subject

Fwd: SUBMISSION OF VIEWS lN SUPPORT OF THE CONSTITUTION OF KENYA (AMENDMENI) BlL.,2026 (SENATE BILLS NO. 7 OF

2026)

From

To

Date

Clerk of the Senate <clerk.senate@parliament.go. ke>

senatejlahrc <senatejlahrc@parliament.go. ke>

Wednesday April 29, 2026 11:30:47 AM

Regards
Clerk of the Senatc/ Sccrctary, Parliamcntary Scrvicc Commission 

I

Parliamcnt of Kcnya I'ltl: + 254 (20) 2848000 | Ilxt. 3282 
|

limail : clerk.senatc(Dpulhlngr!So. ke 
l

rvrr rr.narliarrrent.uo.ke I

From: Geoffrey <wekesageoffrey@gmail.com>

To: clerk <clerk.senate@parliament.go.ke>

Date: Wednesday, 29 Aprll202611:24 AM EAT

Subject: SUBMISSION OF VIEWS lN SUPPORT OF THE CONSTITUTION OF KENYA

(AMENDMENT) BrLL, 2026 (SENATE B|LLS NO. 7 OF 2026)

1. INTRODUCTION

We write to express my full support for the Constitution of Kenya (Amendment) Bill, 2026, sponsored

by Sen. James Kamau Murango. This Bill seeks to amend Articles 99 and 193 of the Constitution and

the Elections Act to introduce a five-year "cooling-off' period for former County Governors before they

can contest for seats in the Senate or County Assemblies.

2. JUSTIFICATION FOR SUPPORT

My support for this Bill is grounded in the need to strengthen devolution, enhance accountability, and

protect the integrity of oversight institutions. The reasons are as follows:

. Elimination of Conflict of lnterest:

The Senate and County Assemblies are the primary oversight bodies for the County Executive. A

Governor who transitions immediately into the Senate or a County Assembly would effectively be

"overseeing themselves". lt is a fundamental principle of natural justice that one cannot be a judge in

their own cause. This Bill ensures that the person who made executive decisions is not the same

person reviewing them in a legislative capacity.

. Safeguarding the Oversight Mandate:

The Senate's core role is to protect the interests of counties and their governments. lf the Senate is

populated by recent former Governors, there is a high risk of "institutional capture." Former Governors



may use their legislative influence to frustrate inquiries into their past administrations or to protect their

allies, thereby weakening the Senate's watchdog role.

. Respect for the Audit Cycle:

As noted in the Bill's Digest, audit reports from the Office of the Auditor General often take time to be

processed, tabled, and scrutinized by relevant committees (such as the CPAIC). A five-year waiting

period ensures that at least one full audit and oversight cycle is completed without the interference of

the individual whose administration is under investigation.

. Promoting Financial Accountability:

County Governors manage billions of shillings in public funds. To ensure that these funds were used

prudently, the oversight process must be allowed to conclude objectively. Barring immediate transition

prevents former Governors from using the immunity or privileges of a legislator to evade accountability

for financial or administrative malpractices committed during their tenure.

. Enhancing lnformed Choice for Voters:

This Bill empowers the Kenyan voter. By the time the five-year period elapses, any pending audit

queries, court cases, or EACC investigations regarding a Governor's tenure will likely have been

concluded. This provides voters with a clear record of the candidate's previous performance and

integrity before deciding whether to return them to a different elective office.

. Leveling the Political Playing Field:

Governors wield immense influence and resources during their tenures. An immediate transition to the

Senate or County Assembly can create an unfair advantage over other candidates. A five-year break

ensures a more level playing field for new leadership to emerge within the counties.

3. CONCLUSION

The proposed amendment is a proactive step toward curing the "accountability gap" currently existing

in our devolved system. lt reinforces the spirit of Chapter Six of the Constitution on Leadership and

lntegrity. By separating the roles of the "Overseen" (Executive) and the "Overseer" (Legislature) with a

reasonable time buffer, Kenya will ensure that devolution serves the people, not the interests of a few

individuals.

l, therefore, urge the Committee and the Senate to pass this Bill in its entirety

Signed,

Geoffrey Wekesa



Sublect Frvd: Consilltution of Kenya( Amendment) Blll,2026(Senate bill no 7 of 2026)

From ClcrkoftheSenate<clerk.senate@parllament.go.ke>

To senatejlahrc<senatejlahrc@parliament.go.ke>

Date Wednesday Aprll 29,202612:27:31 PM

Regards
Clerk of tte Senate/ Secretery, Parliamentary Service Commission I

Parliament of Kenya I

Tel:+254 (20) 2848000 | Ext.3282 |

Email: clsk $,Ddter@padiamsalCa*e I

www.parliame&go.ke I

From: Belindah <belindahmakani@gmail.com>

To: clerk <clerk.senate@parliament.go. ke>

Datq Wednesday, 29April2026'12:12 PM EAT

Subioct Constitution of Kenya( Amendment) Bill,2026(Senate bill no 7 o12026)

I accept the amendment as a Kenyan Citizen

Thank you.





SuUect Fwd: Constltutlon of lcnya (Amefldment) Blll, 2026 (Seflde Bills No. 7 of 2026)

From ClskoltheSenate<cl€rk.senate@psrliamsrt.go.ke>

To oe aterlahrc<senatqlahrc@parliament.go.ke>

Date wsdn€sdayAprll29,202612:,27:46PM

Regards

Clert of the Senate/ Socrotary, Parllameotary Sewlce Cornmlsslon I Parliamefi of Kenya I

Tel: + 254 (2ll) 2848000 I Ext. 3282 |

Emall: clerksenate@parllsment.go.ke I www.parllsmem.go.ke I

-Orlglnal 
Message-

Frorn: Danlel <danwalthakaT4@gmsll.com>

To: clerk <cla*.sen8te@parllsment.go.ke>

oate: wedndsday,29 Aprll2026 12:03 PM EAT

subl€ct co(stitudon of lcnya (Amendment) Blll, 2026 (senate Bllls No. 7 of 2(n6)

I fully support the bill





Subject

From

To

Date

Fwd: THE CONSTITUTION OF KENYA(AMENDMENT) BILL,2026 (SENATE BILLS NO. 7 OF 2026)

Clerk of the Senate <clerk.senate@parliament.go.ke>

senate.ilahrc <senatejlahrc@parliament. go.ke>

Wednesday April 29,20261 :28:41 PM

Monopolization of Political Space: After a decade at the helm of a county, returning

immediately in a different capacity stifles the emergence of new leaders and prevents

the infusion of fresh perspectives into our democratic processes.

Regards
Clerk of the Scnatc/ Sccrctary, Parliamentary Scrvicc Commission 

I

Parliament of Kcnya 
I

'lbl: + 254 (20) 2848000 | Ext. 32{t2 
|

l')mail: clcrk.scnatc@parliaruerrt.go.ke 
I

w l s.oarlianrcnt.uo.ke I

From: purity <puritysangiru@gmail.com>

To: clerk <clerk.senate@parliament.go.ke>

Date: Wednesday, 29 April 2026 12:59 PM EAT

Subject: THE CONSTITUTION OF KENYA(AMENDMENT) BILL, 2026 (SENATE BILLS NO

7 OF 2026)

I am writing to formally express my strong opposition to the idea of Governors who have

served their full ten-year constitutional terms immediately transitioning to vie for Senatorial or

Member of County Assembly (MCA) seats.

The spirit of devolution and the principle of term limits were designed to ensure a renewal of

leadership and to prevent the entrenchment of political power within a single individual.

Allowing a Governor to move directly into a legislative role especially within the same county

they previously governed presents several signiflcant concerns:

Conflict of lnterest in Oversight: The primary role of the Senate and County

Assemblies is to provide oversight of the County Executive. A former Governor serving

in these houses would essentially be tasked with overseeing the legacy, financial

records, and pending projects of their own previous administration, creating an inherent

conflict of interest.

a

a

. Accountability Gaps: There is a risk that such moves are strategically intended to

provide political immunity or influence over audits and investigations into past tenures



I believe that for the sake of institutional integrity and the health of our democracy, there

should be a mandatory "stand-off' period. A leader who has held the highest office in a county

for ten years should not be eligible to vie for a legislative seat in the election immediately

following their tenure end.

I urge all relevant stakeholders and legislative bodies to consider the long-term implications of

this trend and to advocate for ftameworks that protect the independence of our oversight

instifutions. So that being said, yes, I support the bill that seeks to bar persons who have

served as county governors from vying for elections as senators or members of a county

assembly for the first five years immediately after serving as county governors.

Kind Regards,

P. Sanglru



Subject Fwd: senate Bill No 7 of 2026

From ClerkoftheSenate<clerk.senate@parliament.go.ke>

To senatejlahrc<senatejlahrc@parliament.go.ke>

Date Wednesday April 29,2026 1:31:40 PM

Regards
Clcrk of thc Senatc/ Sccrctary, Parliamcntary Scrvicc Commission 

I

Parliamcnt of Kenya 
I

'l'cl: + 254 (20) 2848000 | lixt. 3282 
|

llrnail: cler senatc pir.Uslxs[Co.kc 
I

rvrvrv. p41[amggg go.ke 
I

From : Githinji <githinjibernard6@gmail. com>

To: clerk <clerk.senate@parliament.go.ke>

Date: Wednesday, 29 April 2026 1 :1 9 PM EAT

Subject: Senate Bill No 7 of 2026

I wish to submit my views on the Constitution of Kenya (Amendment) 1nl,,2026 (Senate Bills

No. 7 of 2026), as invited in the Senate notification of public hearing.

I am in strong support of introducing a provision that bars county governors from
immediately contesting for the Senate seat upon completion of their two constitutional terms
lnstead, I propose the creation of a clear window period of 10 years before they become

eligible to vie for such offices.

My reasoning is as follows

When a governor moves directly from the county executive to the Senate, it can make it more
difficult to hold them accountable for any alleged maladministration, corruption, or misuse of
public funds during their time in office. The political influence and status that come with a

Senate position may hinder or complicate investigations and effective oversight.

ln recent years, public debate has raised serious concerns about former governors who have

become senators while facing allegations involving misappropriation of funds meant for
vulnerable groups, including the youth. One commonly cited example is Senator Jackson

Mandago, who has been the subject of widely reported allegations and investigations
regarding funds intended for young people in his county. There have also been public

concerns about the state of development and amenities during his tenure as governor, which

many feel contrasts sharply with his later public commentary on governance issues in other
counties.



a

a

a

While it is the role of the courts and investigative agencies to determine the truth and legal

responsibility in any specific case, such situations highlight the danger of perceived impunity

when former governors can seamlessly move into powerful legislative roles without any

meaningful interval for scrutiny.

lntroducing a constitutionally mandated window period of two election cycles before a former

governor can run for the Senate would:

Give oversight and investigative bodies adequate time to properly audit the governor's

tenure and, where necessary, pursue legal or administrative action.

Strengthen public confidence that high office is not being used as a shield against

accountability.

Promote integrity in public service by reinforcing the idea that leadership carries clear and

enforceable responsibility for the management of public resources.

ln view of the above, I propose that the Bill be amended to include

1. A defined period (e.g., ten years) after leaving office as governor during which a former

governor is ineligible to contest for the position of Senator; and

2. Transitional provisions to clarify how and when this requirement would apply to current

and former office holders.

I respectfully urge the Senate to consider and incorporate these proposals when deliberating

on the Constitution of Kenya (Amendment) B,il, 2026, as a step towards greater accountability,

deterrence of the plunder of county resources, and the strengthening of public trust in our

devolved system of governance.

Thank you for the opportunity to present my views



Subject Fwd: 260429- CONSTITUTION OF KENYA AMENDMENT BILL 2026(Senate Eills No. 7 Of 2026)

From Clerkof theSenate<clerk.senate@parliament.go.ke>

To senatejlahrc <senatejlahrc@parliament.go.ke>

Dale Wednesday April 29,2026 4:45:46 PM

Regards
Clerk of the Senate/ Secretary, Parliamcntary Servicc Commission I

Parliament of Kenya 
I

Tel: +254 (20) 2848000 | Ext. 3282 
|

Emai l: clerk.scnate@palfi4lqsnlgo.kc 
I

rvrvw.padiAncnlL go.ke 
I

From: CHARLES <charlesalari22@gmail. com>

To: clerk <clerk.senate@parliament. go.ke>

Date: Wednesday, 29 April2026 2:45 PM EAT

Subject: 260429- CONSTITUTION OF KENYAAMENDMENT BILL 2026(Senate Bills No. 7

of 2026)

Dear All,

The above matter refers,

I Charles OLUNGUR Alari, Kenyan citizen of sound mind and an adult first write to thank the

mover of this very important constitutional amendment bill.

May I say it's timely and intact it could have been in action from 2017

My reasons for supporting this Bill is first to protect devolution, second to end the culture of
corruption among the serving governors and secondly, to give opportunity and Equal
playground to those who will be contesting as senators and MCAfrom the governors who will

be seeking for continuity of representation when they have clearly failed in their mandate as
governor's.

Thank you for your attention on this matter and I will appreciate when this view is published

and taken into account.

Yours Truly.

Charles OLUNGUR Alari

MCA aspirant.
AMUKURAWESTwaTd 2026





U BLIcsUP BMISSIO N .)N THF CO N STIT1lTIoN oF KENYA AMENDMENT)BilI
2026

I wish to commend the Senate and the Standing Committee on Justice, Legal Affairs and
Human Rights for facilitating public participation on the Constitution of Kenya (Amendment)
8i11,2026.

While lacknowledge the intent of the Bill to promote fairness and integrity in leadership by
restricting recently serving county governors from im m ed iate ly tra n sition in g into other elective
roles, I propose the following enhancements to strengthen its effectiveness and better serve
the public interest:

1. Expansion of Restricted Positions

The proposed restriction currently bars former governors from vying for positions as Senators

or Members of County Assembly within the specified period. However, this limitation is

incomplete. I recommend that the restriction be expanded to include the position of Member
of the National Assembly.

Allowing former governors to contest for National Assembly seats immediately after serving
undermines the spirit of the amendment, as it still permits direct continuation of political
dominance and influence at the national level. A comprehensive approach should therefore
cover all legislative positions to ensure consistency and fairness.

2. Extension of the Restriction Period

The proposed five-year restriction period is insufficient to achieve the intended objective of
creating space for new leadership. I recommend that the restriction period be extended to ten
( 1 0) consecutive years.

A longer cooling-off period would:
. Encourage leadership renewaland diversity
. Reduce the entrenchment of political power by individuals
. Promote equal opportunity for emerging leaders
. Strengthen democratic competition and accountability

A ten-year period provides a more meaningful interval for institutional independence and
prevents the recycling of leadership within short cycles.

Co n clu sio n
ln conclusion, while the Bill is a step in the right direction, its impact would be significantly
enhanced by:

. lncluding the National Assembly among the restricted positions, and

. Extending the restriction period to ten years.

These amendments would better align the Bill with the principles of good governance, equity,
and democratic renewal as envisioned in the Constitution of Kenya.





WRITTEN SUBMISSIONS IN SUPPORT OF THE
CoNSTTTUTION OF KENYA (AMENDMENT) BILL,

2026

SENATE BILLS NO. 7 OF 2O2s,

SUBMITTED TO: The Sonats Standing Committee on Justice, Legal Affairs and Human Rights,
Pailam€nt cf Kenya

SUBI,ITTED BY: ELJJAH OLE LUPEMPE



l.O INTRODUCTION
I rocpocfu[y sl.Dmit this memorandum ln strong eupport d the Constitution of Kenya (Atnondmont)
Blll,2026 sponsorcd by Sen. James Kamau Murango, MP.

Th€ Blll proposos a ffue-year coolingolf period barting serving and bmet county governoe from
@ntesilirg br soatg in the Senae or munty assemblios.

Thls is a n€oesssry constltrrtlonal rerorm airned at sfsngrthoning accountability, protectng o/€rsiglrt
institutions, and enhancing public trust in de\,olved goromanoe.

Kenya's governancs syttsm doponds not only on democratic eleaions but akxt on strong,
Independent amuntability lrlgtitljtbns that function without fear, iavour, or undue inlluonce

t



2.0 JUSTIFrcANON FOR THE AMENDTIIENT

Cornty govemoE exerciso Bignificant exoc{rtive authority orer public reeourcas, induding
hntgBting, procurBmont, and lmdernentaticn of county dewlopment progralnmgrr.

They are direc{y ac@untabl€ to oversighl institutlons such as:
tl€ SenatB;
oounty assgrnblies;
the Offfce of the Aditor General; and
dh€r oonstitutional bodi6s.

Audh and accountability prccesses often continue long after a gpvemor l€av6s office, rneaning
unresolwd issues may still be und€r r6view.

Albrdng a lonner gororrrcr to irrnediately transilion into ot/orsight inslitutions croates a sorious
conflkt of intorBt and weakens instiMional independence.



t

3.0 SUPPORTING GROUNDS
(a) Preventing Conflict of lnterost
A former gwemor soMng in orersight inslitutbns may intluorrce audit revi6w8 ol th€ir ou,n tenure,
oompromiso inv€sffgations, and undormine lairness ard objecrfuily.

(b) Strengthening Oversight lnstitutions
lmrnediato entry risl$ w€akenirE crBd[bility, creating peroeption ol impunity, and cornpomising
ind$ndence of constiM'onal wadldog bodies.

(c) Upholding Chaptor Six on Loadorshh and lntegnty
Pnblic ofiico is a trust, not a shield from scrutirry. Accounlability must bo complsted betore new
elecdve posithne are sought.

(d) Promoting Fair and lntomed Elecliorls
The coolingFoff porlod allorvs completion ol audits and informed voter decision+naking based ot
factual accountability rocods.



,

4.0 PUBLIG INTEREST
The Bill addrsssoe conems indrding misuse ol cornty rrsourom, conuption a[egations, weak
enlorcement of accountability mechanisms, and erosion of pr.rbllc trust.

lf enactod, it will streng[hen devolution, enhmcs transparency, oinforce accountability, and restore
puUic conlidence in leadership.



I

5.0 RESPONSE TO RIGHTS CONCERNS

While Article 38 guarantees polirical rights, Articlo 24 allows reasonable and luslifiable limitations in

tho intsrest of public accountability, gtood gwemanoo, and institutional integrity.

This Bill is:
proportionat€;
non-permanent;
justiffod in puHic interest

It do6s not remove polilical rights but ensures rssponsiblo exercise ol thoso rights



6.0 RECOMMENDATIONS
I respectfully urge tull support of the Bill, retention of the live-year cooling-otl period, strengthening
of oversighl safeguards, promotion of accountability, and prompt passage of the Bill.



7.0 coNcLusloN
This Bill strengnhens accountability and protects do\rolved govemance instiltltions.

It ensures leders undergo full accountability bef,oro s€€king oversight positions.

Itherelore strongly support its onactnent in the inter€sl ol iustice, transparoncy, and good
gowrnan@.

l{AiltE: ELIJAH OLE LUPEMPE
Citizen of the RepuHic of Kenya
DATE:2911120.?6



MEMORANDUM OF JURIDICAL ANALYSIS

TO: l'he Senate Standing Committcc on Justicc, Legal Affairs, and I Iuman Rights

FROM: Martin Bosirc, Lcgal Consultant & Itcscarchcr

DATE: May 1,2026

REF: Juridical Critiquc of thc Constitution ol Kcnya (Amcndmcnt)I3i11,2026 (Senatc llill No. 7
of 2026)

I. PREAMBLE: THE DOCTRINE OF ''TEMPORAL NEUTRALITY''

'l'he Constitution of Kenya (Amcndmcnt) Ilill, 2026, is a sophisticated intervcntion into the
"Accountability Gap" that has plagucd the dcvolvcd govcmance structure since 2013. As a
conccmed citizcns, I vicw this [lill not as a punitive mcasurc against individuals, but as a

structural rcpair to the Oversight Mechanism of thc Itcpublic.

'fhc core of this memorandum rcsts on thc principle ol 'Iemporal Neutralify-the necessity of a
timc-buffer bctween an cxccutive mandate (spcnding power) and a legislativc mandate (auditing
powcr).

II. THE SAVANT PILLARS OF SUPPORT

l. Curing thc "Self-Audit" Paradox

Undcr Article 96, the Scnate is thc primary protcctor of counties and their govemments. When a

Govcrnor transitions immcdiately to the Senatc, they cnter the very chamber taskcd with
scrutinizing thc Auditor Gcneral's rcports from thcir prcvious administration.

The Analysis: 'l'his crcatcs a Structural Conflict of Interest. An immediate transition
allows a former (iovernor to sit on thc Public Accounts and Investments Committee
(CPAIC), potcntially voting on thc adoption of audit rcports regarding their own prior
mismanagement. 'l'hc fivc-ycar "cooling-off' pcriod is a surgical tool to cnsure thc
ovcrsccr is not thc oversccn.

2. Preservation of "Iividcnce Sanctity"

Lcgal and financial accountability proccsscs in Kcnya ollcn takc 3 to 5 ycars to rcach maturity
(from audit query to invcstigativc rcport to prosccution).

The Analysis: A sitting Scnator wields immcnsc influcncc ovcr Statc Organs and
invcstigative agcncics. By imposing a livc-ycar hiatus, the []ill ensures that the Auditor
Gencral and thc EACC can concludc invcstigations into a Govemor's tenure without the
subjcct ol'those invcstigations holding a superior constitutional office that could bc used
to intimidate witncsscs or frustratc thc production of documcnts.



3. The "Standard of Suitability" vs. Thc "Right to Contest"

While Article 38 grants evcry citizcn thc right to contcst elections, Articlc 24 allows for the

Limitation of Rights if it is "rcasonable and justifiable in a democratic society."

The Analysis: 'l'hc limitation proposed is proportional. It docs not ban the Govcrnor from
public lifc; it restricts thcm from Oversight Rolcs (Scnatc/MCA) for a single elcctoral
cycle. 1'his is a lcgitimatc safeguard to protcct the public purse. It clevates Chapter Six
from a set ofaspirations to a functional bar for cntry into high-stakcs oversight.

4. Eliminating "Political Immunity" Havens

In thc Kenyan political thcatre, thc Scnatc is oticn perccivcd as a "rcfuge" for lbrmcr (iovcrnors

seeking legislative immunity or a platform to light off lcgal challcngcs.

Thc Analysis: 'l'his Bill rcmoves thc incentivc to seek officc lbr the purpose oI Evading
Accountability. It forces a "civilian transition," cnsuring that any lcgal consequcnces
arising from thcir tcrm as (jovernor arc laced on a lcvel playing field, without thc shield
of parliamentary privilegc.

a

III. STRATEGIC RECOMMENDATIONS FOR THE COMMITTEE

'fo cnsure this llill survivcs a "llasic Structurc" or " lJnconstitutionality" challenge in the I Iigh
Court, I propose the following rcfincments:

1. Thc "Succcssor Clausc": 'l'hc Ilill should cxplicitly clarify that this disqualification
applies to Deputy Govcmors who havc acted as (iovernors lbr morc than one ycar,
ensuring no loopholes exist lor "acting" cxccutivcs.

2. Harmonaation with thc lllcctions Act: Ilnsurc thc dcfinition of "prcceding livc years"

aligns strictly with the electoral calcndar to avoid litigious ambiguity rcgarding "date of
nomination" vs. "datc of clcction."

3. Reciprocal Rcstriction: Iror a truly "Savant" liamcwork, thc Committee should consider
whether a similar cooling-off period should apply to Senators secking to becomc
Govcmors in lhe same county, to prcvcnt "prc-cmptive sabotage" ol cxccutive budgets
for pcrsonal political gain.

IV. CLOSING JURIDICAL STATEMENT

'I'hc 2026 Amcndment is the "Regulatory Circuit Brcakcr" our devolution nccds. It ensurcs that
thc Scnate rcmains a housc of Impartial Rcvicw rathcr than a housc of Executive Alumni. By
scparating the "spending years" from the "auditing ycars," we movc liom a culture of political
convcnience to a culturc of institutional intcgrity.

Respectfully Submittcd,

Martin Bosire
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From: Andrew <andrewmaina384@gmail.com>

To: clerk <clerk.senate@parllament.go.ke>

Date: Tuesday,5 May 20268:01AM EAT

Subject: Submission of Public Views in Support of the Constitution of Kenya (Amendment)

Biil, 2026

Dear Sir,

RE: SUPPORT FOR THE CONSTITUTION OF KENYA (AMENDMENT) BILL, 2026

I write to formally submit my views in support of the Constitution of Kenya (Amendment) Bill,

2026, currently under consideration by the Senate.

I commend the Senate for facilitating public participation in this legislative process, as

required under the Constitution. This opportunity allows citizens to actively contribute to the

strengthening of our governance structures.

I particularly support the proposed amendment seeking to bar former county governors from

contesting for positions as Senators or Members of the County Assembly within the first five

years after leaving office. ln my view, this provision promotes accountability, reduces undue

political influence, and allows for lair competition by creating space for new leadership.

To explain simply, imagine a class where one student has been the class prefect for years. lf
that same student is allowed to immediately take another leadership role, other students may

never get a fair chance to lead. This amendment helps ensure leadership opportunities are

distributed more fairly and encourages fresh ideas in governance.

Additionally, the amendment strengthens ethical standards in leadership and aligns with the



broader goals of integrity and good governance as envisioned in the Constitution

I respectfully urge the Senate to consider and adopt this amendment in the interest of

enhancing democratic practices and institutional integrity in Kenya.

Thank you for considering my submission

Yours faithfully,

Andrew Maina Mwangi
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Sheria Watch
Transpatency International Kenya

CI.AUSE STAKEHOLDER PROPOSAL/ISSUE REASONS

1 Amendment to
clause 99 (2) and

193(2) ofthe
Constitution

Lydia Nyawira Mbuda Amend the proposal to bar all

gubematorial and senatorial

candidates who have been charged

in courts of law for violating COK
2010 Articles 9

Proposals shall serve as punitive measures to penalize

all gubematorial and senatorial candidates who have in
the past 16 years been charged in court for violating

the I-eadership and Integdry Act as read with Chapter

6 of COK on leadership and integdry

Geoffrey Wekesa Adopt the proposal The proposal is gtounded on the need to strengtlen

devolution, enhance accountability and protect the

integrity of oversight instirudons.

Abubakar Kamau

Hassan

Adopt the proposal This provision is of profound significance rl
strengthening public accountability in Kenya's

devolved system of governance. County Sovemots
exercise substantial executive authority over public

resources and devolved functions. The senate and

county assembly bear oversight authority. Permitting a

former govemor to assume a position in a body

oversighting county immediately aftet their terms

come to an end creates a conflict o[ interest.

Bryan Krruyi On Article 99(2) amend the

proposal to temove any temporal

limit (the "five years" phrase)

effectively cteating an absolute

disquaLification for former

govemors.

The oversight role of the senate and County

assemblies over foffner govemots is perpetual.

A five-year limit only delays potential interference

Nasambu Flavia Adopt proposal Article 24 of the constjtution permits limitation on

rights where the limitation is reasonable and justiEable

in an open and democratic society

2
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Daniel Kague Ngtgi Adopt the proposal The proposed five-year period is necessary and

proportionate reform. Govemors who leave of6ce

should not be able to join the very legislative bodies.

Julius Kabari Amend the proposal from five years

to ten years.

Faustin N. Samuel Extend the cooling period beyond

the proposed five-year cooling

period by pcrmanendy redirecting

former Govemors towards

retirement from elective public

o f6ce

Thc proposal would prevent: Conflict o[ interest

where former govemors use the Senate to protect

county level decisions and benefiaries; Senate capture

rvhere former governors control senate voting blocs;

Accountabiliq. gaps where a Senator who was

govemof oversights county governance they were Paft
of; Resource misuse where gubematorial resources

may be used to fund Senate campaigns; Political

N{onopoly where the same individuals occupy power

across different offices for decades.

Ignatius Amondo r\dopt the proposal The Senatc's primary role under Article 96 is to
represeflt coundes and oversight them. A governor

who has just exited of6cc cannot effectively oversee

the same administration they headed.

Ian N{uthomi Adopt the proposal The primary iustification is thc need for uninterrupted

investigations into fraud and corruption.

Jeremy N{ulonzia Adopt the proposal The amcndment ensures those responsible for
auditing and overseeing county funds are not tlre same

people who recendy managed them.

Mwangr Kamau The proposal should extend to
senators and other elective

positions

Btoader application across key elective offices to
ensure uniform standards of accountability and public

tnrst

Robinson N{acharia Adopt the proposal By barring former govemors for contesting seats tor
seflate or county assemblies it levels the playing 6eld.

3



It dso ptomotes accountability

Nahashon Kamau Adopt the proposal Passing the Bill w'ill strengthen devolution and

accountability

Boniface K. Ole Keis Reject the proposal The proposal raises serious constitutional concerns. It
should not be used as a tool for selective exclusion

Eddie Owino George Reject the proposal in its current

form or amend the proposal to
reduce cooling period to two years

and restrict it to former goi'ernors

who were impeached for com:ption
or gross misconduct.

The constirution should not be amended lighdy. While

there is coflcern ovet governors hopping to other the

constitution should not be amended positions

immediately after serving, the remedy must be

proportionate, rational and consistent with the

constitution.

Hannah N{aina Amend the ptoposal to limit
eligibiliry to former governors with

accountability issues

While the intention to promote accountability is valid,

the ptoposed amendment in its curent form

introduces broad restrictions that may undermine

political rights and democratic participadon.

Council of govemors Reject the proposals The Bill proposes an amendment that requires a

referendum under Arricle 255 of COK.

The Bill offends Article 38 of COK on political rights

The Bill violates Article 50(2)(a) on presumption of
innocence and fair hearing.

The Bill is incongruent urith Article 27 in that it is

selective and discdminatory in its exclusion.

The Bill riolates Article 73(2)@)(c) on exercising

leadership objectively and in the public interest.

The Bill ignores the adequacy of constitutional and

statutory accountability mechanisms.

The Bill undermines the voter sovereignty and

deprives the legislarure of instirutional expertise

The Bill is vague and taises serious implementation

4
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challenges.

The Bill conflicts with a decision of the court on the

same mafter, constitutional petition No. E005 of
2022i Carolyne Andaze Chilango & Anor v. The
Independent Electoral and boundaries
commission & others
The court stated that: "such a limitation cannot pass

an Article 24 analysis test because a limitation of a

fundamental right must bc reasonable and justifiable

in an open and democratic socieq'. . ..."

The Independent

Electoral and

boundaries

Commission

Instead of timiting the rights

cspoused under Article 38(3)(c) of
COK, considcration should be on

expanding the existing legisladve

framervork inherent in the Illecrions

Act, Elections Offences Act,
Leadership and Integnn' Act and

Anti-Corruption Commission Act
to bar convicted office holders

from future elections.

It is imperative to note the larv remains the foremost
instrument for safeguarding the rights of people.

Parliament has the responsibility of exercising due

caudon in thc discharge of its legrslative function.

Should the Bill be enacted the commission will be

forced to initiate consequcntial amendments to the

electoral statutory instruments and other relevant

gurdelines within the electoral operational framervork.

2 Amendment to

section 24Q) and

25(2) of the

Elections Act

Lydia Nyawira Nlburia r\mend to bar all gubematorial or
senatorial candidates vho have in
the past sixteen ycars been charged

in a court of larv for violating

Elections Act cap 7 of larvs of
Kenya

It is plausible, rational and justifrable to impose an

inevitable fivc-year cooling period. 'l'he Bill ensures

oversight bodies have enough time to conclude

inquiries into conduct of former governors

Geoffrey l7ekesa Adopt the proposal The proposed amendment is a proactive step toward
curing the accountabiJ.ity gap currendy existing in our
devolved system

Abubakar Kamu Adopt the proposal This provision is of profound significance ln
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Hassan strengthening public accountabfity

devolved system of govemance.

ln Kenya's

Nasambu Flavia Adopt the proposal The amendments of the Election Act ate 
^

constitutional tequired consequential provision that

glves effect to the constitutional amendments.

Without corresponding statutory amendments would

lack operational machinery necessary for its

implementation by IEBC at the nomination phase

Daniel Kague Ngig Adopt the proposal The proposed frve-year period is necessary and

proportionate reform. Govemors who leave office

should not be able to ioin the very legislative bodies

that scrutinize their past decisions.

Julius Kabari Adopt the ptoposal

Faustine Ngol'u
Samuels

Extend the cooling period beyond

the proposed five-year cooling

period by permanendy redirecting

former Governors towards

redrement from elective public

office

The proposal preverts: Conflict of interest whete

former govemors use the Senate to protect county

level decisions and beneEaries; Senate capture where

former govemors control senate voting blocs;

Accountability gaps where a Senator who was

govemor oversights couflty govemance they were Part
of; Resource misuse where gubematorial resources

may be used to fund Senate campaigns; Political

Monopoly where the same individuals occupy porver

across different offices for decades.

Ignatius Amondo Adopt the proposal The Senate's primary role under Anicle 96 is to
represent counties and oversiSht them. A govemor

who has just exited office cannot effectively oversee

the same administration they headed.

Robinson Macharia Adopt the proposal By barring former govemors for contesting seats tor
senate or county assemblies it levels the playing field.

It also promotes accountability

6
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Nahashon Kamau Adopt the proposal Passing the Bill will strengthen devolution and

accountability

Boniface K. Ole Keis Reiect the proposal The proposal raises serious constitutional concems. It
should not be used as a tool for selective exclusion.

Prioritize reforms in anti-comrption and electoral laws

to ensure only persons of integtity run in elections

Edwin Orvino George Reiect the proposal in its current

form or amend the proposal to

reduce cooling period to two years

and restrict it to former goverflors

who were impeached for corruption
or gross misconduct

The constitution should not be amended Lghdy. While

there is concern over governors hopping to othet

positions immediately after serving, the remedy must

be proportionate, rational and consistent with the

constitution.

Council of Govemors Reject the proposal The Bill proposes an amendment that requires a

referendum under Anicle 255 of COK.

The Bill offends Article 38 of COK on political rights

The Bill violates Arucle 50(2) (a) on presumption of
innocence and fair hearing.

The Bill is incongruent with Article 27 in that it is

selective and discriminatory in its exclusion.

The Bill violates Article 73(2)@)(c) on exercising

leadership obiectively and in the public interest.

The Bill ignores the adequacy of constitutional and

statutory accountability mechanisms.

The Bill undermines the voter sovereignty and

deprives the legislature of institutional expertise

The Bill is vague and raises serious implementation

challenges.

The Rill conflicts vrith a decision of the court on the

same rnatter, Constitutional Petition No. E005 of

7



2022; Carolyne Andaze Chilango & Anor v. The
Independent Electoral And Boundaries
Commission & othets.
The court stated that: "such a limitation cannot pass

an Article 24 analysis test because a limitation o[ a

fundamental right must be reasonable and iustifiable
in an open and democratic society. . ..."

The Independent

Electoral and

Boundaries

Commission

Instead of limiting the rights

espoused under Article 38(3)(c) of
COK, consideration should be on

expanding the existing legislative

framework inherent in the Elections

Act, Elections Offences Act,

Leadership and Integrity Act and

;\nti-comrption commission z\ct to

bar conricted office holders from
furure elections.

It is imperative to note the law remains the foremost

instrument for safegrrarding the rights of people.

Parliament has the responsibility of exercising due

caudon in the discharge of its legislative function.

Should the Bill be enacted the commission will be

forced to iritiate consequential amendmeflts to the

electoral statutory instruments and other relevant

gurdelines rvithin the electoral operational framework.

ELGIA Reject the proposal; consider less

restrictive means

The Bill limits political rights under Article 38. The

limitation does not cleadv pass the Article 24

proportionality test as there are less restrictive means

within the electoral larv and integnry* framework to

achieve the same purpose. No comparative precedent

in the US, Carnda, or UK for restdcting former

execudves from legislative office.

KI-RC Reiect the ptoposal The proposal is disproportionate, potentially

undemocratic, and likely unconstitutional. It imposes a

blanket disqualification beyond what the Constitution

already provides, rvithout sufficient justification.

Conflicts with Articles lQ) and 38. Presupposes

accountability processes can only be completed after

l
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leaving office. Accountability mechanisms can be

initiated and concluded while governors are still in
office. No comparative precedent in South Africa or
the United States.

Belindah Nlakani r\ccept the proposal Supports the amendment as a Kenyan citizen

Daniel Waithaka r\dopt the proposal Fully supports the Bill

Purity Sangiru Adopt the proposal Supports a mandatory cooling-off period. Conflict of
interest rn oversight: a former govemor servrng in

senate/county assembly would scrutjnize their own

legacy and pending projccts. I\{onopolization of
political space: entfenchment prevents emergence of
new leaders. Accountabfiq' gaps: such transitions mal'

be strategically intended to provide political immunity
over audrts of past tcnures.

Gi*rinii Bernard z\mend the ptoposal to extend the

cooling period to ten years

Introducing a constitutionally mandated rvindow

period of two election cl.cles before a former
govemor can run for the Senate would: give oversight

and invcstigative bodies adequate time to audit the

govemor&#x2o19;s tenure; strengthen public

confidence that high office is not used as a shield

agahst accountability; and reinforce that leadership

carries clear and enforceable responsibility for
management of public resources.

KNCHR Adopt the proposal; horvever,

oppose subjecting the limitation to
National Assembly positions

The limitation of former Govemors from qnng for
Senate and county assembly positions within the fust
five years is teasonable and iustifiable under Article
24. Senators and MCAs direcdy oversight Governors

and may influence audit rcports or investigations into
thet tenure. However, the Commission is opposed to

9



also subjecting this limitation to positions for
N{embers of the National Assembly since they play a

minimal role in overseeing county chief executives.

Charles Alari Adopt the proposal To protect devolution, end the culture of corruption

among serving governors, and give equal oppornrnity

and a level plalmg ground to other candidates

contesting against former governors.

Anthony Ndung'u r\mend the proposal to expand

restriction to include Nlember of
National Assembly and extend the

restriction period to ten ):ears

The restriction is incomplete: allowing former

governors to contest for National Assembly seats

immediately after sen ing undermines the spirit of the

amendment. A comprehensive approach should cover

all legislative positions. The fle-year restriction period

is insuf6cient to achieve the intended objective of
creating space for new leadership.

EACC r\dopt the proposal Prevcnts conflict of interest since the Senate exercises

oversight over County Governments. Allows

completion of audit and accountabilitv processes. The

rcstriction is consistent rvith Chapter Six of the

Constitution and the Ethics and Anti-Corruption
Commission Act.

Elijah ole Lupempe Adopt the proposal Preventing conflict of interest: a former governor

sen'ing in oversight instirutions may influence audit

reviews of thct own tenure, compromise

investigations, and undermine faimess and objectivity.

Strengthening oversight instirutions: immediate entry

risks weakening credibiJ-ity and creating a perception

of impunity. Upholding Chapter Si-x on [radership
and Integrity. Promotes fair and informed elections by

allowing completion o[ audits before nerv elective

positions are sought.

10
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I\{au Mau Post

Colonial Children

Adopt the proposal Strengthens accountability and oversight by restoring

objectivity to Senate oversight of county governments.

Ptevents abuse of of6ce by serving govemors using

public resoruces to fund legislative ambitions.

Promotes leadership tenewal and inclusivity by

opening democratic space for new leaders. Reinforces

separation of powers between execudve roles at

county level and legislative oversight functions.

Countl' Assemblies

Forum (CAF)

No amendment; adopt the proposal Protects the Senate's role in overseeing county funds

and ensures audit reports are reviewed impartially.

Addresses a fundamental conflict of interest inherent

in the immediate transition of a former county

govemor into a lcgislative role within the County

Assembly or Senate given the constitutional mandate

under Article 185(3). Notes that the limitation raises

constitutional concems under Articles 38 and 27 but
finds the Bill is iustified.

N{artin Bosire Adopt the proposal; recommends

refinements

The Bill is a &#x2llCregulatory circuit
breaker&#x201D; needed to ensure the Senate

remains a house of impartial review. Cures the self-

audit paradox by preventing former govemots from
sitting on CPAIC and voting on their own audit

rcports. Recommends: (1) a Successor Clause covering

Deputy Govemors who acted as Govemor for more

than one yex; Q) harmonization of the definition of
&#x201C;preceding five years&#x201D; with the

electoral calendar; (3) consideration of a teciprocal

restriction on Senators seeking to become Govemors

in the same county.

Fidel Wangai Adopt the proposal; recommends Supports adoption. A person who has served two
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extending the cooling period to ten

years or more

teffns as a County Govemor should not be eligible to

contest for election as a Member of County Assembly

or Senator until the lapse of Eve years (or even ten

years) from the date they vacate office. Conflict of
interest: no individual should be placed in a position

of adjudicating nurtters in which they were previously

a principal actor. Promotes leadership renewal.

Preserves digruty and stature of the gubernatorial

office.

Andrew Maina Adopt the proposal Promotes accountability, reduces undue political

influence, and creates space for new leadership.

Suengthens ethical standards in leadership and aligns

with the broadcr goals of integrity and good

govemance as envisioned in the Constitution.

Office of the Attomey

General and

Departrnent ofJustice

The Bill is constitutionally

permissible but existing

mechanisms are adequate

The Bill does not require approval at a teferendum

under r\rticle 255(1) and falls within Article 256 as an

amendment by Patliamentary initiative. The restriction

on eligibility of former govemors is consistent with
Article 24. However, the issues intended to be

addressed by the Bill are sufficiendy addressed by

existing provisions (Articles 99(2)(3) and 193(2)(3))

and existing oversight bodies (Auditor-General,

Controller of Budget, NPS, EACC, and DPP) which

provide voters with reference points in making

informed choices.

Ftedrick Bundi Adopt the proposal The five-year cooling-off period is a constirutionally

permissible limitation on electoral rights under Article

24. Comparable cooling-off periods already exist in
the Constitution for IEBC members under Articles

99(2)&) and 193(2Xb). Ongoing accountability

t
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processes require insulation ftom political interference

by former govemors. The restriction is a

proportionate and tatgeted response to a specific

structural govemance problem.

Rayzan Bundi Adopt the proposal The five-year cooling-off period is a constirutionally

permissible lirnitation under Article 24. Ongoing

accountabiliry processes require insulation from

political interfercnce. Former govcmors excrcising

oversight over their own counrics creates an

irrcconcilable conflict of interest. The restriction is

proportionate and targeted.

Erastus I(amau Adopt the proposal Thc five-year cooling-off period is constitutionally

permissible under Article 24 and consistent with the

IEBC cooling-off precedent. Eliminates atr

irreconcilable conflict of interest when former

governors sit in oversight bodies. Interrupts political

office recycling that has weakened the independence

of legislauve and oversight instirudons.

Joyce Wamwea Adopt the proposal The five-year cooling-off period is a constitutionally

permissible limitation under Article 24. Ongoing

accountability processes require insulation from

political interference. Advances national values of
accourrtability, transparency, and integnty under

Article 10 and Chapter Si-x. Former govemors

exercising oversight ovet their own coundes creates an

irreconcilable conflict of interest.

Sheria Watch Adopt the proposal with caution;

raises constituti.onal concerns

Agees with the spirit of the Bill. However, raises

conceEls:

(1) the Bill limits political rights under Article 38 and

must satisfy the Article 24 propottionality test;

13



(2) the Bill may reguire a referendum under Article
255 g1ven amendments to Article 193 relating to
devolved govemance;

(3) cautions that a refetendum during a constrained

Escal environment requires care firl consideration.

ORPP Support with conditions Lauds the Bill as a path toward promoting

accormtability of elected representatives. Calls for:

(a) a commencement znd/or savings clause given

absence of a commencement clause; (b) consideration

of whether less restrictive means exist under Article
2a()@) such as conflict of interest declaration

mechanisms; (c) attention to the principle against

discrimination as articulated in Jacqueline Okeyo
Manani & others v Attomey General.

Shallet Kibet (Ihe Big

Talk)

Adopt the proposal Prevention of conflict of interest: a former govemor

transitioning direcdy into Senate or county assembly

would be called to scrutinize tlleir own prior conduct.

Completion of accountabitq' processes: audit reports

and accountabilitl, processes are often concluded long

after a governor leaves office. Strengthening

devolution and public trust. Alignment with

constitutional principles under Articles 1,0 ard 232 on

integnty, uansparency, and accountabiJity.

Transparency

Intemational Kenya

(II-Kenya)

Oppose the proposal in its current

[orm; extend the bar until audits

and court proceedings ate

exhausted

The 5-year disqualification is insufEcient and

misaligned with Kenya's accountabi.lity envLonment.

Former governols should be barred until audits,

investigations, and consequent corut proceedings are

exhausted. The bat should also extend to appointive

positions such as Cabinet Secretaries in compliance

with Chapter Six of the Constitution and the

T4
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Lcadership and Integrity Acr,2072

Outreach for Action
Kenya

Reject the proposal The Bill rests on unsubstantiated assumptions. It
imposes a blanket restriction on Article 38(3) rights

that fails the Article 24 proportionality test. It violates

tle non-derogable right to presumption of innocence

and fat hearing under Articles 25 and 50. It selectively

applies a disqualiEcation prhciple contrary to Article
27 eguil, protectiofl. It re-introduces a proposal

(Senate Bills No. 52 of 2023) previously withdrawn

without demonstrating what has changed.

Recommends five altemative statutory and

institutional reforms including consol-idated audit

status disclosutes, mandatory integrity clearances, and

structural prohibition on commrttee appointments for
conflicted Senators.

Abdulmalik Magonga Reiect the proposal The BiIl is unconstitutional, discriminatory, and a

politically motivated device creating electoral

monopolies. Violates Articles 24, 27 , 38, 50, and 1 18.

No comparative precedent in any mature democracy

(JS, Canada, UI( India, South Africa) for a blanket

ban on former executive heads transitioning to
Iegrslative office. Recommendation: delete in toto

Clauses 2 ar,d 3. If any reform is needed, it should be

a uniform cooling-off period applicable equally to all

State Offtcers President, Deputy President,

Govemor, Speaker, Chief Justice) transitioning

between btanches.

2 Amendment to
secdon 24Q) and

25(2) of rhe

ELGIA Reiect the ptoposal; consider less

restrictive means

The consequentirl 5ta616ry amendments to the

Elections Act similarly do not pass the Article 24

proportionality test. Less restrictive means within the

15



Elections Act existing electoral law and integnty framewotk can

achieve the same purposes.

2 Amendment to
section 24Q) md
25Q) of the

Elections Act

KLRC Reject the ptoposal The consequential amendments to the Elections Act
are equally unsound for the same reasons as the

constitutional amendments. A blanket disqualification

at the nomination st,ge violates Articles 1 (2) and 38

and presupposes the guilt of former govemors

without due process.

2 Amendment to
section 24(2) ard
25(2) of the
Elections Act

Belindah Makani Accept the proposal Supports the amendment as a Kenyan citizen

2 Amendment to

section 24(2) ad
25(2) of the

Elections Act

Daniel Waithaka Adopt the proposal Fully supports the Bill including the consequential

amendments to the Elections Act.

2 Amendment to

section 24(2) and

25Q) of rhe

Elections Act

Purity Sangiru Adopt the proposal Supports the

Elections Act
consequential amendments

to give operational effect

to
to

the

the

constitutional bar

2 Amendment to

section 24Q) md
25Q) of rhe

Elections Act

Githinii Bernard Amend the proposal to extend the

cooling period to ten years

The Elections Act should be amended consistendy

with the constitutional amendment, but the restriction

period should be extended to ten years for the reasons

stated in relation to Clause 1.

2 Amendment to

section 24Q) and

25Q) of the
Elections Act

K]NCHR Adopt the proposal The amendments to the Elections Act are

constitutionally required consequential provisions that

give effect to the constitutional amendments. \Without

corresponding starutory amendments, the

constitudonal disqualification would lack the

operational machinery necessary for implementation

16
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by the IEBC at the nomination stage

2 Amendment to

scction 24Q) and

25(2) of rhe

Elections Act

Charles Alari Adopt the proposal Supports the consequential amendments to the

Elections Act.

2 Amendment to

section 24Q) ard
25(2) of the

Elections Act

Anthony Ndung'u Amend to extend restriction to
National Assembly and extend

period to ten years

the consequential Elections Act amendments should

also cover National Assembly seats and extend the

restriction period to ten years to be consistent with
the proposed amendment to the constirutional

provisions.

2 Amendment to

section 24(2) and

25(2) of the

Elections Act

EACC Adopt the proposal Supports the amendments to secdons zaQ) ail 25Q)

of the Illections Act as constitutionally required

consequential provisions to glve effect to the

constitutional amendments and enable IEBC to
implement the disqualification at the nomination

stage.

2 Amendment to

section 24(2) and

25(2) of the

Elections Act

Elijah ole Lupempe Adopt the proposal The amendments to the Elections Act ate necessary

consequential provisions to operationalise the

constirutional disqualification at the IEBC nomination

and vetting stage.

2 Amendment to
section 24(2) and

25(2) of the

Elections Act

Mau Mau Post

Colonial Children

Adopt the proposal Suppotts the consequential

Elections Act as necessary

constitutional bar.

amendments to

to operationalise

the

the

2 Amendment to

section 24Q) md
25Q) of the

Elections Act

County Assemblies

Forum (CAF)

No amendment; adopt the proposal Essential to prevent a revolving door where county
executives immediately proceed to oversee thei-t own
past financial decisions as NICAs. The Elections Act
amendments gr . operational machinery to the

cons titutional amendments.

2 Amendment to Martin Bosire Adopt the proposal The Elections Act amendments are constitutionally

17



section 24Q) and

25Q) of the

Elections Act

required consequential provisions. Recommends

harmonization of the dehnition of "preceding five

years" in the Elections Act with the electoral calendar

to avoid litigious ambguty regarding the date of
nomination versus date of election.

2 Amendment to

section 24(2) and

25(2) of rhe

Elections Act

Fidel Wangar Adopt the proposal The Elections Act amendments are necessary to glve

operational effect to the constitutional bar. The IEBC

requires clear statutory authoriry to reject nomination

papers filed by a disqualified candi&te.

2 Amendment to

section 24(2) and

25Q) of the

Elections Act

Andrew N{aina Adopt the proposal Supports the consequential amendments to the

Illections Act to operationalise the constitutional

disqualification.

2 Amendment to

secdon 24(2) md
25Q) of the

Elections Act

Office of the Attorney
General and

Department ofJustice

The amcndments are

constitutionally permissible

The proposed amendments to the Elections Act are

consistent with Article 256(2) n that they only address

consequential amendments to legislation arising out of
the proposed amendments to Articles 99 and 193 of
the Constirution.

2 Amendment to

section 24(2) and

25(2) of the

Elections Act

Fredrick Bundi Adopt the proposal The amendments to the Elecdons Act ue
constitutionally required consequential provisions that

give effect to the consdrutional amendments. Without

corresponding statutory amendments, the

constirutional disqualification would lack the

operational machinery necessary for implementation

by the IEBC at the candrdate nominatron stage.

2 Amendment to

section 24(2) ard
25(2) of the
Elections r\ct

Rayzan Bundi Adopt the proposal The statutory amendments are constitutionally

required consequential provisions. Without

corresponding Elections Act amendments, the

constitutional disqualification uzould lack operational

machinery necessary for IEBC implementation at

18
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nomrnatron stage

2 Amendment to
section 24Q) and

25Q) of the
Elections Act

Erastus Kamau r\dopt the proposal

Adopt the proposal

The statutory amendments ate constitutionally
requfted consequential provisions. The IEBC relies on
the Elections Act as the primary legal instrument
goveming the candidate nomination and vetting
process aod requires direct statutory authoriry to reiect

nomination papers filed by a disqualified candi&te.

2 Amendment to

section 24(2) and

25(2) of rhe

Elections Act

Joyce Wamwea The amendments to the Elections Act ate

constirutionally required consequential provisions that
give effect to the constitutional amendments and

ensure the disqualification can bc enforced practically

at the point of nomination before a disqualified

candidate reaches the ballot.

2 Amendment to

section 24Q) and

25Q) of the

Elections Act

Sheria Watch Adopt with caution; ra"ises

constirutional concems

Agrees with the spirit of the Elections Act
amendments but reiterates concerns on the
proportionality of the S-yeat cooling period and the

potential refetendum requirement under Article 255,

which must be sufficientlv ad&essed before
enactment.

2 Amendment to

section 24(2) ad
25(2) of the

Elections Act

ORPP Support with conditions Supports the Elections Act consequential

amendments but calls for a commencement a:nd f or
savingp clause and fot consideration of less restrictive
means such as conflict of interest declaration

mechanisms in line with Article 24(1)(e).

2 Amendment to
section 24(2) and

25(2) of rhe

Elections Act

Shallet Kibet Glr. Bg
Talk)

Adopt the proposal The Elections Act amendments are necessary to give

operational effect to the constitutional restriction and

to enable the IEBC to implement the disqualification
at the candidate nomination stage.

2 Amendment to

section 24Q) and

Transparency

Intemational Kenya

Oppose the proposal in its cutrent
[orm

Thc Elections Act amendments

inadequate 5-year bar. Former

operadonalioe an

governots should

19
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Atutex 6: Text of
the proposed
Committee
amendments ott
the Bill
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I't July. 2026

The Clerk of the Senate.

Parliament Buildings,
NAIROBI.

RE: COMMITTEE STAGE AMENDMENTS TO THE CONSTITUTION OF KENYA
(AMENDMENT) BILL,2026 (SENATE BILLS NO. 7 OF 2026)

NOTICE is given that Sen. Wakili Hillary Sigei, Chairperson to the Standing Committee on

Justice, Legal Affairs and Human Rights, intends to move the following amendments to the

Constitution ot Kenya (Amendment) Bill, 2026 (Senate Bills No. 7 of 2026), at the Committee

Stage-

NEW CLAUSE

CLAUSE 2A'

THAT the Bill be amended by inserting the following new clause immediately after clause 2-
Amendmcnt of Article
I tto ol'the
( ilnstitution

2A. Article 180 of the Constitution is amended in clause (2) by inserting

the following new clause immediately after clause 2-

2A. Notwithstanding clause (2). the provisions of Article 193(2Xba) shall

not apply to an election of a county governor.

3q ta
Dated dr{& .2026

Sen. Wakili Hill rger.

Chairperson,
\tctnding ('omnrittee on Justice, Legul ,,llfiir.s uncl Humun Right.t
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