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CHAI RPERSON'S FOREWORD

The Draft Salaries and Remuneration Commission (Remuneration and Benefits of State and

Other Public Officers) Regulations,2022 were forwarded by the Salaries and Remuneration
Commission (SRC) to the Clerk of the National Assembly vide a letter Ref
SRC/ADM/18(58) dated 6th June 2022. The Draft Regulations were subsequently tabled

before the House on 7th June2022 and referred to the Committee on Delegated Legislation
for consideration

Section 26(2) of the Salaries and Remuneration Commission Act (No. l0 of 2011) provides
that the power to make regulations shall be exercised only after a draft of the proposed

regulations has been approved by the National Assembly.

The purpose of the Draft Regulations is to provide for the procedure for:

(i) setting and reviewing remuneration and benefits for State Officers,
(ii) advising on remuneration and benefits for other public officers, and
(iii) reviewing remuneration and benefits of other public officers.

In accordance with section l6 of the Statutory Instruments Act,2013, the Committee held a

meeting with the Salaries and Remuneration Commission on22"d November,2022.

The Committee also held meetings with the Teachers Service Commission, the Parliamentary
Service Commission, the Public Service Commission, and the Judicial Service Commission
on24'h February,2023.

The Committee noted with concern that contrary to the requirements for public participation
set out in Articles l0 and ll8 of the Constitution, sections 5,5,A., l3(a) and the Schedule to
the Statutory lnstruments Act (No.23 of 2013) read together with Standing Order 210 that
requires the Regulation-Making Authority (RMA) to conduct public participation and

sufficient consultation with the stakeholders and persons likely to be affected by the

regulations, the public participation was not sufficiently conducted with those likely to be

affected by the Draft Regulations.

Having considered the Draft Salaries and Remuneration Commission (Remuneration and

Benefits of State and Other Public Officers) Regulation, 2022 in line with the Constitution,
the Interpretations and General Provisions Act (Cap 2), the Statutory Instruments Act (No 23
of 2013), the Salaries and Remuneration Commission Act (No.l0 of 2011), the Committee
resolved to recommend to the House NOT to approve the publication of the Draft
Salaries and Remuneration Commission (Remuneration and Benefits of State and
Other Public Officers) Regulation, 2022 for failing to conduct public participation as

required by the Constitution and Statutory Instruments Act and contravening the provisions
of the Constitution and the Salaries and Remuneration Commission Act, 201 l.

In conclusion, I wish to most sincerely thank the Speaker and the Office of the Clerk of the
National Assembly for the invaluable support accorded to the Committee in the discharge of
its mandate.

On behalf of the Members of the Select Committee on Delegated Legislation and pursuant to
Standing Order 210 (4), it is my pleasure and duty to present to the House the Committee's
Report on its Consideration of the Draft Salaries and Remuneration Commission
(Remuneration and Benefits of State and Other Public Officers) Regulationsr2022.

a

?

Hon Samuel Kiprono Chepkonga, CBS, M.P.
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I.O PREFACE

1.1 Establishment and Mandate of the Committee

l. The Select Committee on Delegated Legislation is established pursuant to Standing
Order No. 210 and is mandated to consider statutory instruments submitted to
Parliament for consideration. The Committee is expected to consider in respect of any

statutory instrument, whether it is in accord with the provisions of the Constitution, the

Act pursuant to which it is made or other relevant written laws.

2. The Committee is mandated to consider in respect of any statutory instrument, whether
it:
a) is in accordance with the provisions of the Constitution, the Act pursuant to

which it is made or other relevant written laws;
b) infringes on fundamental rights and freedoms of the public;
c) contains a matter which in the opinion of the Committee should more properly be

dealt with in an Act of Parliament;
d) contains imposition of taxation;
e) directly or indirectly bars the jurisdiction of the Courts;
f) gives retrospective effect to any of the provisions in respect to which the

Constitution or the Act does not expressly give any such power;
g) involves expenditure from the Consolidated Fund or other public revenues;

h) is defective in its drafting or for any reason the form or purport of the statutory
instrument calls for any elucidation;

i) appears to make some unusual or unexpected use of the powers conferred by the

Constitution or the Act pursuant to which it is made;
j) appears to have had unjustifiable delay in its publication or laying before

Parliament;
k) makes rights, liberties or obligations unduly dependent upon non-reviewable

decisions;
l) makes rights, Iiberties or obligations unduly dependent insufficiently defined

adm inistrative powers;
m) inappropriately delegates legislative powers;
n) imposes a fine, imprisonment or other penalty without express authority having

been provided for in the enabling legislation;
o) appears for any reason to infringe on the rule of law;
p) inadequately subjects the exercise of legislative power to Parliamentary scrutiny;

and
q) accords to any other reason that the Committee considers fit to examine.



1.2 Committee Membership

3. The Committee membership comprises of:

Hon. Chepkonga Kiprono Samuel CBS, M.P
Chairperson

UDA
Ainabkoi Constituencv

Hon. Githinji, Robert Gichumi M.P
Vice Chairperson

UDA
Gichusu Constituencv

Hon. Mbui, Robert, CBS, M.P
WDM-Kenya
Kathiani Constituency

Hon. Dekow Barrow Mohamed, M.P
UDA
Garissa Townshin Constituencv

Hon. Julius Lekakeny OIe Sunkuli , EGH,
EBS, M.P.
KANU
Kilsoris Constituencv

Hon. Odoyo, Jared Okello M.P
ODM
Nvando Constituencv

Hon. Mwirigi, John Paul, M.P
UDA
Isembe South Constituencv

Hon. Chepkorir, Linet M.P
UDA
Bomet Countv

Hon. Munyoro, Joseph Kamau M.P
UDA
Kisumo Constituency

Hon. Kipkoech, Gideon Kimaiyo M.P
UDA
Keivo South Constituencv

Hon. Ruku, Geoffrey Kariuki Kiringa M.P
DP
Mbeere North Constituencv

UDA
Bureti Constituencv

Hon. Chebor, Paul M.P
UDA
Ronsai Constituencv

Hon. Lenguris, Pauline M.P
UDA
Samburu Countv

Hon. Onchoke Mamwacha Charles M.P
UPA
Bonchari Constituency

Hon. Yakub, Adow Kuno, M.P
UPIA
Bura Constituencv

Hon. Kamene, Joyce M.P.
WDM-Kenya
Machakos Countv

Hon. Mwale, Nicholas S. Tindi, M.P
ODM
Butere Constituencv

Hon. Mnyazi, Amina Laura M.P
ODM
Malindi Constituencv

Hon. Abdullahi, Bashir Sheikh, M.P
UDM
Mandera North Constituency

Hon. Mugabe, Innocent Maino, M.P
ODM
Likuyani Constituencv

a
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1.3 Committee Secretariat

4. The secretariat facilitating the Committee comprises -
l. Ms. Esther Nginyo
2. Mr. Wilson Dima Dima
3. Ms. Winny Otieno
4. Mr. Brian Langwech
5. Mr. Jacknorine Buleemi
6. Mr Josephat Motonu
7. Mrs. Sheila Chebotibin
8. Mr. Charles Ayari
9. Mr. Daniel Ominde

Clerk Assistant I
Principal Legal Counsel
Clerk Assistant III
Clerk Assistant III
Clerk Assistant III
Senior Fiscal Analyst
Serjeant-At-Arms
Audio Officer
Reseach Officer tII
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2.0 CONSIDERATION OF THE DRAFT SALARIES AND REMUNERATION
COMMISSION (REMUNERATION AND BENEFITS OF STATE AND OTHER
PUBLIC OFFICBRS) REGULATIONS, 2022

2.1 Introduction

5. The Salaries and Remuneration Commission made the Draft Salaries and Remuneration
Commission (Remuneration and Benefits of State and Other Public Officers)
Regulations , 2022 in exercise of the powers conferred by section 26 of the Salaries and

Remuneration Commission Act, 201 l.
6. Section 26(l) of the Salaries and Remunerations Commission Act, 201I empowers the

Salaries and Remunerations Commission (SRC) to make Regulations for better carrying
into effect of any provisions of the Act. Further, section 26(2) provides that the power

to make regulations shall be exercised only after a draft of the proposed regulations has

been approved by the National Assembly.
7. fne piaft Regulations were submitted to the Clerk of the National Assembly on 6s

June 2022 and laid before the House on 7th June,2022.

2.2 Objects and Purpose of the Regulations

8. The Draft Salaries and Remuneration Commission (Remuneration and Benefits of State

and Other Public Officers) Regulations,2022 provides for the following:

a) the timeline, procedure, requirements and considerations to be used in the review

of remuneration and benefits as well as the communication and implementation of
the reviewed remuneration and benefits;

b) the setting and review of pension for other public officers by the Salaries and

Remuneration Comm ission;
c) the purpose, procedure, information required and conditions under which a job

evaluation will be undertaken as well as the review of the evaluation results in the

event of dissatisfaction by a public body;
d) the procedure and conditions for setting and developing salary structures for State

officers and advising on salary structures for other public officers;
e) the procedure and factors to consider in coming up with financial rewards or other

incentive schemes; and

f) the duration, benefits accruing and procedure of coming up with collective
bargaining agreements.

2.3 Legislative Context and Policy Background

9. Article 230(4) of the Constitution mandates the Salaries and Remuneration Commisslon
to set and regularly review the remuneration and benefits of all State Officers and

advice the National and County Governments on the remuneration and benefits of all
other Public Officers.

10. In discharging its mandate, Article 230(5) of the Constitution and section l2(l) of the

Salaries and Remuneration Commission Act, 2011 requires the Salaries and

Remuneration Commission to ensure:

a) that the total public compensation bill is fiscally sustainable;
b) that public services are able to attract and retain skills required to execute their

functions;
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c) productivity and performance; and

d) transparency and fairness.

ll.ln addition to the functions outlined in Article 130(4) of the Constitution, section ll of
the Salaries and Remuneration Commission mandates the Salaries and Remuneration
Commission to:

a) inquire into and advise on the salaries and remuneration to be paid out of public
funds;

b) keep under review all matters relating to the salaries and remuneration of public
officers;

c) advise the national and county governments on the harmonization, equity and fairness
of remuneration for the attraction and retention of requisite skills in the public sector;

d) conduct comparative surveys on the labour markets and trends in remuneration to
determine the monetary worth of the jobs of public offices;

e) determine the cycle of salaries and remuneration review upon which Parliament may
allocate adequate funds for implementation;

0 make recommendations on matters relating to the salary and remuneration of a

particular State or public officer;
g) make recommendations on the review of pensions payable to holders of public

offices; and
h) perform such other functions as may be provided for by the Constitution or any other

written law.
12. Section 26(l) of the Salaries and Remuneration Act empowers the Salaries and

Remuneration Commission to make regulations generally for the better carrying into
effect of any provisions of the Act. However, the power to make Regulations in section
26 of the Act can only be exercised only after a draft of the proposed Regulations has

been approved by the National Assembly.

2.4 Overview of the Regulations

13. Part I of the Regulations provides for the citation and interpretation of the various
terms used in the Regulations. This part also provides the objectives of the Regulations
including to facilitate the discharge of Salaries and Remuneration Commission's
mandate and to provide for the procedure of setting and reviewing remuneration and

benefits for State officers; of advising on remuneration and benefits for other public
officers and of keeping under review all matters relating to salaries and remuneration of
other public officers.

14. Part II of the Regulations provides for the following:
a) The timeline, procedure, requirements and considerations to be used in the review of

remuneration and benefits as well as the communication and implementation of the
reviewed remuneration and benefits. Pension- the Draft Regulations provide for the
setting and review of pension for other public officers.

b) Job evaluation-The Draft Regulations provide the purpose, procedure, information
required and conditions under which a job evaluation will be undertaken as well as the
review of the evaluation results in the event of dissatisfaction by a public body.

c) Salary structures-The Draft Regulations provide the procedure and conditions for
setting and developing salary structures for State officers and advising on salary
structure for other public officers.
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d) Rewards and incentives- The Draft Regulations provide the procedure and factors to
consider in coming up with financial rewards or other incentive schemes.

e) Collective bargaining agreements-The Draft Regulations provide the duration,
benefits accruing and procedure of coming up with collective bargaining agreements.

15. Part III provides the obligations placed on public bodies; powers of the Salaries and

Remuneration Commission such as to request for the relevant information, monitor and

evaluate the reviewed remuneration and benefits and the Salaries and Remuneration
Commission's obligation to conduct stakeholder consultation and to sensitize public

bodies on the implementation of the reviewed remuneration and benefits.

2.5 Scrutiny of the Instrument

16. Pursuant to section 16 of the Statutory Instruments Act, 2013, the Committee invited
the Regulation making Authority (The Salaries and Remuneration Commission) to a

pr"-publi.ution scrutiny meeting on Friday, 3'd June, 2021 to consider the Draft
Regulations and the following recommendations were made by the Committee during
the plenary -

a) the Salaries and Remuneration Commission to clearly set out its salaries and

remuneration mandate with respect to State and other Public officers;

b) the Salaries and Remuneration Commission to clarify the purpose of conducting Job

Evaluation and resultant job evaluation grading structures; and

c) the Salaries and Remuneration Commission to incorporate equitable share of revenue

to counties as a factor for consideration in advising County governments on

remuneration and benefits for other public officers.

17. Subsequently, SecretarylCEO of the Salaries and Remuneration Commission forwarded
a lener Ref. SRC/ADM/I8 (58) dated 6th June, 2022 addressed to the Clerk of the

National Assembly forwarding the Revised Draft Regulations for consideration and

approval by the National Assembly. The letter indicated that the Commission had made

the requisite amendments to the Draft Regulations by deleting clause 3l as per the

Committee's guidance.

l8.The Committee on Delegated Legislation at its 25th sitting held on 7th June, 2022 at

Continental House, Parliament Buildings considered the Draft Regulations. The

meeting was attended by the Salaries and Remuneration Commission, Judicial Service

Commission, Public Service Commission and Teachers Service Commission.

19. At this meeting, the Public Service Commission indicated that it had informed the

Salaries and Remuneration Commission that the Draft Regulations contravened the

Constitution and exceeded the constitutional and statutory functions of the Salaries and

Remuneration Commission. The Public Service Commission also informed the

Committee that its comments had not been taken into consideration in the Draft
Regulations and that the Salaries and Remuneration Commission had not convened a

stakeholders' validation forum on the Draft Regulations.

20. The Teachers Service Commission informed the Committee that Regulation 6 and 2l of
the Draft Regulations contravened the Constitution and encroached on its constitutional
mandate. It further indicated that its input had not been incorporated in the Draft
Regulations.

t2



2l.The Judicial Service Commission conveyed its objection to the draft Regulation. JSC

submitted that the Draft Regulations were unconstitutional and in excess of powers

bestowed upon the Salaries and Remuneration Commission. It also indicated that the

Regulations violated the independence of the Judiciary and its functions under the

Constitution.

22.1n response to the comments by Judicial Service Commission, Public Service
Commission and Teachers Service Commission at the meeting, the Salaries and

Remuneration Commission submitted that it had taken into consideration the proposals

of the three Constitutional Commissions before submitting the Draft Regulations to
Parliament. However, it had not conducted a stakeholder validation workshop on the

Draft Regulations nor had it engaged the other Constitutional Commissions on their
input on the Draft Regulations.

23.|n this regard, the Committee resolved that the Salaries and Remuneration Commission
should engage the other Constitutional Commissions on the Draft Regulations before

submitting them to Parliament for approval.

24.The Committee on Delegated Legislation in the l3th Parliament held a meeting with the

SRC on 22nd November, 2022 to brief it on the Draft Regulations during which it
observed as follows:

ll

the SRC had engaged the Committee on Delegated Legislation in the l2th

Parliament on the Draft Regulations, however, the Commission was advised to
comprehensively engage all the relevant stakeholders as concerns had been

raised by some stakeholders whose views had not been addressed in the Draft
Regulations;
during the preparation of the Regulations, SRC had engaged and received

comments from 52 stakeholders, whose matrix was annexed to the Draft
Regulations presented to the Committee;
the SRC Act, 201I has not defined the term 'benefits', however, it has been

defined in the Employment Act,2007.;
whereas the role of SRC on Benefits and Rewards regulating in accordance
with Article 23O(a)(a) of the Constitution, concerns were raised as to whether
the Benefits and reward setting aspect was beyond their mandate. It was
however, clarified that the role of SRC on this matter was advisory, as they
give the benefits range whereas the employers have discretion over the

benefi ts administration; and

Regulation 26 was giving the Commission more powers over and above what
is envisaged in the Constitution.

IV

V

2.6 Submissions from Stakeholders Engagement

25.The Committee also invited the Parliamentary Service Commission, Public Service
Commission, Teachers' Service Commission and Judicial Service Commission for a
stakeholders' engagement on Friday, 24th February, 2023 to deliberate on the Draft
Regulations. It however, emerged during the stakeholder engagement that the SRC had

not engaged the Commissions as directed by the Committee as was constituted in the

l2m Parliament during the meeting that was held on 7rn June,2022.
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2.6.1 Public Service Commission

26.the definition of the term "benefits" in the regulations are ultra vires for encompassing
non-financial compensation which exceeds the mandate of the Salaries and

Remuneration Commission under Article 230(4) of the Constitution;

27.the definition of the term "state body" gives SRC the power to deal directly with
Ministries, Departments, Agencies, State Corporations and Universities all of which fall
within the mandate of the Public Service Commission;

28. Regulation 3(b) (iii) is unconstitutional to the extent that it confers SRC the sweeping
mandate to keep under review all matters relating to salaries and remuneration for other
public officers contrary to Article 230(4) ofthe Constitution;

29. Regulation 4 exceeds the powers and functions of SRC as provided for in Article?30$)
of the Constitution and section I I of the Salaries and remuneration Commission Act,
2011;

30. Regulation 4(4) is unconstitutional to the extent that it empowers SRC to undertake the

review taking into account the applicable national budgeting and planning cycles;

31. Regulation 5 is unconstitutional and ultra vires to the extent that it gives SRC power to
deal directly with public bodies to the exclusion of service commissions responsible for
reviewing of terms and conditions, and are therefore capable of dealing with the

requests and recommendations of SRC;

32. Regulation 6 is inconsistent with the Constitution, the Pensions Act, the Retirement
Benefits Act, the Public Service Superannuation Scheme Act, and section ll(g) of the

SRC Act for vesting pension and retirement benefits to the SRC, including setting the

formula for pensions payable to public officers;

33. Regulation 7(l) (g) and O are unconstitutional and ultra vires to the extent that they
vest job and performance evaluation on SRC and not the employer;

34. Regulation 8(b), empowering SRC to advise and determine the time frame for
implementation of the advice is tantamount to making the advice binding contrary to the
finding of the Supreme Court in Kenya Vision 2030 Delivery Board and the

Contmission on Administrative Justice & 2 Others SC Petition No 42 of 2019;

35. Regulation 9( l6) are unconstitutional and ultra vires to the extent that they empower the
SRC to undertake job evaluation instead of the relevant service commission;

36. Regulation l9(2) is unconstitutional to the extentthat it provides that salary structures
for other public officers may only be reviewed on the advice of the SRC;

37. Regulation 2l(2) is contrary to Article 249 of the Constitution and should be deleted to
the extent that it seeks to unlawfully usurp the mandate of public service employers by
irregularly granting the SRC the mandate to advise on internal managerial prerogatives
of public employers;
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38. Regulation 2l(2) goes beyond the powers of the Commission to the extent that it
mandates public service institutions to seek prior advice of the SRC before awarding its
public officers any reward for productivity and performance;

39. Regulation 23(3) is ultra vires to the extent that it prescribes the period of collective
bargaining agreement;

40. Regulation 24(l) derogates from the powers of the public service employers to the

extent that it requires public service institutions to seek prior advice of SRC before

commencement of collective bargaining negotiations;

41. Regulation26(2), (3) and (4) are ultra vires for going beyond the powers of the SRC to
advise;

42. Regulation 28(l), (2) and (3) are contrary to the established procedure of litigation
before the judiciary;

43. the Draft Regulations do not provide for a guide on when a service commisslon
responsible for public officers may seek for advice from SRC, the aftendant procedure

and documents;

44. PSC further noted that clause 4 of the said Regulations does not provide for annual
increments for State Officers.

45. Additionally, PSC noted that contrary to Article  l(5) of the Constitution, which states

that, Every trade union, employers' organizations and employer has the right to engage

in collective bargaining the, SRC has invited itself to the CBA negotiations, clear the

negotiated agreement, and monitor the implementation of the advice it has given
through the Regulations which is outside its mandate.

47.The Commission further noted that, unlike other State Officers in the same scale as the

Members of Parliament, SRC does not provide for graduated salaries for Members of
Parliament, with annual increments factored in to compensate for inflation and the

rising cost of living.

48.The Commission further submitted that SRC has also arrogated upon itself the powers

to regulate facilitation allowances like claim for mileage reimbursable and per diems
contrary to Article 230(4) of the Constitution which limits the powers of SRC to setting
and regularly reviewing remuneration and benefits. It submitted that regulation of
facilitation allowances by the SRC interferes with the responsibility of the

Parliamentary Service Commission to provide facilitation to members of the Parliament
to undertake their constitutional mandate.

2.6.2 P *liamentary Service Commission.

46. The Parliamentary Service Commission noted that the SRC has in the past, overstepped
its mandate of setting remuneration and benefits of State Officers, for instance, in the

Gazette Notice dated 27h July, 2022 in which SRC purported to review and set

remuneration for the Members of the 13tr Parliament before it was even constituted.
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49. The Parliamentary Service Commission further submitted that, whereas the SRC is
vested with the powers to set remuneration and benefits for State Officers, its role is
merely advisory when it comes to other public officers. The Commission submitted that
it is a regulatory overstep for the SRC to set salaries and other benefits for
parliamentary staff who are employees of the Parliamentary Service Commission.

50. The Parliamentary Service Commission further submitted that employers of public
officers are not required to obtain the approval of SRC when setting the salaries and

benefits of public officers, and therefore, the Draft Regulations are ultra vires to the

extent that they seek to make it mandatory for the public bodies to comply with the

advice it provides with regard to the remuneration and benefits of public officers.

2.6.3 Judicial Service Commission (JSC)

51. JSC noted that the Regulations contravenes Article 172(l) (b) of the Constitution that
gives the JSC exclusive powers to review and make recommendations on the conditions
of service for judges and judicial officers other than their remuneration, and to review
and make recommendations on the remuneration and conditions of service for the staff
of the Judiciary.

52. It further submitted that the Draft Regulations contravene Article 249(2) of the

Constitution which provides that the Commissions and independent offices are subject
only to the Constitution, the law and are independent and not subject to direction or
control by any person or authority.

2.6.4 Teachers Service Commission

53. TSC highlighted that the definition of the term "benefits" in the Draft Regulations is

ultra vires for encompassing non-financial compensation which exceeds the mandate of
SRC under Article 230(4) of the Constitution;

54. They also noted that Regulation 3(b) (iii) is unconstitutional and should be deleted as it
confers the SRC the sweeping mandate to keep under review all matters relating to
salaries and remuneration for other public officers contrary to Article 230(4) of the

Constitution;

55. In addition, Regulation 6 is inconsistent with the Constitution, the Pensions Act, the

Retirement Benefits Act, the Public Service Superannuation Scheme Act, and section
I l(g) of the SRC Act for vesting pension and retirement benefits to the SRC, including
setting the formula for pensions payable to public officers;

56. Further, Regulation 2l(2) is contrary to Article 249 of the Constitution and should be

deleted to the extent that it seeks to unlawfully usurp the mandate of public service
employers by irregularly granting the SRC the mandate to advise on internal managerial
prerogatives of public employers.

57. TSC also noted that they were never invited by the SRC for public participation on the
said Regulations. They submitted that they were only invited for public participation on

the Guidelines but not the Regulations.
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3.0 COMMITTEE OBSERVATIONS

58. Having examined the Draft Regulations against the Constitution, the interpretation and

General Provisions Act (Cop 2) the Statutory Instruments Act (No. 23 of 2013) and the
Salaries and Remuneration Commission Act (No. l0 of 201l), the Committee observed
THAT-

3.1 Statutory Timelines

59. Unlike Regulations made under other Statutes, section 26(2) of the Salaries and

Remuneration Commission Act, (No. I0 of 201l) requires that the Regulations made by
the Commission under the Act (due to their very nature) MUST be laid before the

National Assembly and approved by the House before they are published in the gazette.

60. The Draft Salaries and Remuneration Commission (Remuneration and Benefits of State

and Other Public Officers) Regulation, 2022 were properly laid before the House in
Draft form as contemplated under section 26(2) of the Salaries and Remuneration
Commission Act, 2011.

3.2 Consultations/Public Participation

6l.Articles l0 and ll8 of the Constitution and section 5 of the Statutory Instruments Act
require that the regulation-making authority conducts public parlicipation and sufficient
consultation with the stakeholders and persons likely to be affected by the regulations.

62.The Salaries and Remuneration Commission indicated in the Explanatory memorandum
submitted along with the Regulations that extensive consultations were conducted while
preparing the Draft Regulations, with key stakeholders whose input was taken into
account before finalization of the Draft Regulations. The Salaries and Remuneration
Commission attached a schedule of a report and public participation feedback on the

Draft SRC (Remuneration and Benefits of State and other Public Officers) Regulation,
2022.

63. The Salaries and Remuneration Commission via a letter to the Clerk of the National
Assembly Ref. No. SRC/TS/I2 dated l't November, 2022 indicated that the Draft
Regulations were subjected to Public Participation between 28th February and 4th

March, 2022 and lOth March 2022.This was done through sensitization sessions and

involved Ministries, Departments and Agencies, State offices, County governments, the
Council of Governors, Law Society of Kenya, Association of Professional Societies in
East Africa, Kenya Law Reform Commission, Central Organization of Trade Unions
among other Stakeholders.

64. However, the TSC, Parliamentary Service Commission, PSC and JSC indicated during
the stakeholders meeting held on 24'h February, 2023 that they were not engaged in
public participation and consultation by SRC in regard to the Draft Regulations as

directed by the Committee on Delegated Legislation of the l2th Parliament during its
25m Sitting on 7'h June,2022.

3.3 Regulatory Impact Statement

65. The Draft Regulations do not require a Regulatory Impact Assessment within the
meaning of sections 6,7 and 8 of the Statutory Instruments Act, as they do not impose
costs on any community or part of the community.
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4.0 COMMITTEE RECOMMENDATION

66. Having considered the Draft Salaries and Remuneration Commission (Remuneration
and Benefits of State and Other Public Officers) Regulation, 2022 in line with the
Constitution, the Interpretations and General Provisions Act (Cap 2), the Statutory
Instruments Act (No 23 of 2013), the Salaries and Remuneration Commission Act
(No.10 of 20ll), the Committee resolved to recommend to the House M to
approve the publication of the Draft Salaries and Remuneration Commission
(Remuneration and Benefits of State and Other Public Officers) Regulation r 2022,
for failing to conduct public participation as required by the Constitution and Statutory
Instruments and contravening the provisions of the Constitution and the Salaries
and Rem Commission Act,20l l.

VJoe/uuSigned l.'. Date

SAMUEL CBS, M.P
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ANNEXURES I

1. Adoption list

2. Minutes

3. Draft Salaries and Remuneration Commission (Remuneration and Benefits of
State and Other Public Officers) Regulation,2022

4. Salaries and Remuneration Commission (Act No. 10 of 20f l)
5. Correspondences

6. Memoranda on the Draft Regulations by:
a) Teacher Seruice Commission;
b) Parliamentary Service Commission;
c) Public Service Commission; and

d) Judicial service Commission.

7. Petition No. 42 of 2019 Between Kenya Vision 2030 Delivery Board and the Commission on
Administrative Justice.

AI\NEXTIRES 2

8. SRC Correspondences and Views from Stakeholders during their Public Participation process
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NAME SIG}+d'FURE
The Hon. Chepkonga Kiprono Samuel, CBS,
M.P, Chairperson .)

o) The Hon. Githinji, Robert Gichumi, M.P.
Vice-Chairperson

J

3 The Hon. Mbui, Robert, M.P

+ The Hon. Dekow Barrow Mohamed, M.P

\\ril^*" -- t)
J The Hon. Sunkuli Julius Lekakeny, MP t

6. 'fhe Hon. Abdullahi Bashir Sheikh, M.P

7 The Hon. Mwirigi, John Paul, M.P

8. The Hon. Kamene, Joyce, M.P

I The Hon. Mwale, Nicholas S. Tindi, M.P

lo The FIon. Odoyo, Jared Okello, M.P

The Hon. Chepkorir, Linet, M.P11

t2 The I-Ion. Munyoro, Joseph Kamau, M.P

lkl3 The Hon. Kipkoech, Gideon Kimaiyo, M.P

l+. The Hon. Ruku, Geoffrey Kariuki Kiringa, M.P

t5 The. Hon. Komingoi, Kibet Kirui, M.P

l6 The Hon. Chebor, Paul, M.P

t7 The l{on. l,enguris, Pauline, M.P

l8 The l{on. Mamwacha Onchoke Charles, M.P

19 The Hon. Yakub, Adow Kuno, M.P I



a
L-

20 The Hon. Mnyazi, Amina Laura, M.P

2L The Hon. Mugabe, Innocent Maino, M.P



MINUTES OF THE I T.h SITTING OF THE COMMITTEE ON DELEGATED
LEGISLATION HELD ON THURSDAY. 2'd MARCH. 2029. IN THE SMALL DINING
ROOM. MAIN PARLIAMENT BUILDING AT TO:OO AM.

PRESENT

1. The Hon Samuel Kiprono Chepkonga, CBS, M.P. Chairperson
2. The Hon. Robert Gichimu Githinji, M.P. Vice Chairperson
3. The Hon. Robert Mbui, CBS, M.P
,1. The Hon. John Paul Mwirigi, M.P.
5. The Hon. Jared Okello Odoyo M.P
6. The Hon. Dekow Barrow Mohamed, M.P.
7. The Hon. Ruku Geoffrey Kariuki Kiringa, M.P.
8. The Hon. Paul Chebor, M.P.
9. The Hon. Onchoke Charles Mamwacha. M.P
ro.The Hon. Abdullahi Bashir Sheikh,M.P.
t 1. The Hon. Gideon Kimaiyo Kipkoech, M.P.
12.The Hon. Pauline Lenguris, M.P.
13. The Hon. Adow Kuno Yakub, M.P.

APOLOGIES

t. The Hon
2. The Hon
3. The Hon
*. The Hon
5. The Hon
6. The Hon
7. The Hon
8. The Hon

IN ATTENDANCE

SECRETARIAT

].Ms
2. Mr
3. Mr
4. Ms
5. Mr
6. Ms.
7. Ms
8. Mr
9. Mr

Esther Nginyo
Wilson Dima Dima
Brian Langwech
Winny Otieno
Jacknorine Buleemi
Faith Jully
Fiona W. Githunguri
Manuel Leparachao
Charles Ayari

Clerk Assistant I
Principal Legal Counsel
Clerk Assistant III
Clerk Assistant III
Clerk Assistant III
Public Communication Oflicer

Legal Counsel II
Serjeant-At-Arms.
Audio Officer

Julius Lekakeny Ole Sunkuli, EGH, EBS MP
Joyce Kamene, M.P.
Nicholas S. Tindi Mwale, M.P.
Kibet Kirui Kimingoi, M.P.
Joseph Kamau Munyoro, M.P.
Linet Chepkorir M.P.
Innocent Maino Mugabe, M.P.
Laura Amina Mnyazi, M.P.
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AGENDA

l. Prayers
2. Preliminaries
s. Adoption of the Agenda
+. Confirmation of minutes
5. Matters arising

6. Briefing on:
i. The Crops (Miraa) Regulations , 2022 (Legal Notice tor / 2022)

ii. Public Finance Management (National Peace Strpport Operations Fund) Regulations, 2022
Legal Notice No.219 of 2022

iii. Tlre Merchant Shipping (Training and Certification) (Amendment) Regtrlation,2022.

iv. Legal Aid (General) Regulations , 2022 (Legal Notice 87 / 2022))
7. Consideration and Adoption of the Report on Draft salaries and Remuneration

commission (Remuneration and Benefits of State and Public Officers) Regulations,2022.

8. Any Other Business; and
9. Adjournment
MIN. DAA&OSC/CDL/O7O/2O23 PRELIMINARIES

The Chairperson called the Meeting to order at lo:15 a.m. after which prayers were said. He
then welcomed all present to the meeting.

MIN. DAA&OSC /CDL/ozT/2,OSs ADOPTION OF THE AGENDA

The Members adopted the agenda of the meeting as was proposed by Hon. Abdullahi Bashir
M.P and seconded by Hon. Jared Okello Odoyo M.P.

MIN. DAA&OSC/CDL/o72/2u23 CONFIRMATION OF MINUTES
Minutes of the 7th Sitting held on Thursday, 23'd Febnary, 2023, were confirmed as true
records of the deliberations as proposed by the Hon. Robert Gichimu Githinji, M.P. and
seconded by the Hon. Ruku Geoflrey Kariuki Kiringa, M.P.

Minutes of the ath Sitting held on Friday, 24,th February, 2023 were confirmed as true records
of the deliberations as proposed by the Hon. John Paul Mwirigi, M.P. and seconded by Hon.
Pauline Lenguris, M.P.

Minutes of the gtt'Sitting held on Tuesday,24th February,2023 were confirmed as true records
of the deliberations as proposed by the Hon. Ruku Geoffrey Kariuki Kiringa, M.P and seconded
by Hon. Pauline Lenguris, M.P

Minutes of the toth Sitting held on Tuesday, 2ath February, 2023 were confirmed as true
records of the deliberations as proposed by the Hon. Robert Mbui, CBS, M.P and seconded by
Hon. Robert Gichimu Githinji, M.P.
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MIN.DAA&OSC/CDL/Ozy/2o,23 MATTERSARISING

Under Minutes of the gtt' Sitting held on Friday, 24,th February, 2023, the Hon. Pauline
Lenguris, M.P. was recorded as absent with apology whereas she was present during the said
meeting. The Committee also noted the need to have a schedule of summaries of meetings held
every month to enable Members to have records of the Sittings attended.

MIN. DAA&OSC / CDL / 01 4 / 2o2 s THE CROPS (MIRAA) REGULATIONS, zozz
(LEGAL NOTICE ror / qoee)

The Principal Secretary, State Department for Crop Development was not available to brief the
Committee on the Crops (Miraa) Regulations, 2023. The matter was deferred to 14th March,
2023.

MIN. DAA&OSC/CDL/O15/2O23 PUBLIC FINANCE MANAGEMENT
(NATIONAL PEACE SUPPORT OPERATIONS
ruND) REGULATIONS, 2o2e. LEGAL
NOTICE No.ele OF soss

Mr. Wilson Dima Dima, Principal Legal Counsel briefed the Committee on the Public Finance

Management (National Peace Support Operations Fund) Regulations,2|22 as follows, that;

1. The Legal Notice No.2l9 of 2022, Public Finance Management (National Peace Support

Operations Fund) Regulations, 2022 ("the Regulations") is made pursuant to powers

conferred on the Cabinet Secretary for National Treasury and Economic Planning as per

section 2a$) of the Public Finance Management Act, (No. 18 of 2012) hence, is a

statutory instrument within the meaning of section 2 of the Statutory Instruments Act
(No 23 of 2013).

2. The Legal Notice was published in the Gazette on l4th of December,2022, and received

by the Clerk of National Assembly on 22nd December,ZO}Z (when the House was on

recess) and was tabled before the House on the 14th of February, 2023, being within the

statutory timelines contemplated under section 11(l) of the Statutory Instruments Act. It
provides for the following Regulations;

3. Regulation I and 2 are preliminary provisions which includes the citation and

interpretation of the various terminologies used in the text of the provisions of the

Regulations.

4. Regulations 3 and 4 provide for the establishment of the National Peace Support

Operations Fund as well as the source of the capital of the fund, being a sum of seven

billion shillings as appropriated by National Assembly.

5. Regulation 5 provides for the object and purpose of the Fund to support the participation

in Peace Support Operations (PSO) by the Kenya Defence Forces, the National Police

Service or any other organization in accordance with Article 2a0(8Xa) of the

Constitution.

3



6. Regulation 6 provides for sources of the funds to include, money appropriated by the

National Assembly for purposes of the fund, monies received as reimbursement from
PSO for the Government provision of Contingent Owned Equipment, assets and services

excluding personnel reimbursement, grants, donations, bequests or other gifts made to

the Fund, as well as any other sources approved by the Cabinet Secretary.

7. Regulation 7 provides for payments made out of the Fund, Regulation 8 provides for
retention of receipts of earnings or accruals to the fund while Regulation 9 provides for
release of funds and Regulation l0 provides for management of the Fund.

8. Regulation 11 provides for functions of the Defence Council, which includes dealing

with matters of approvals of annual estimates of revenue and expenditure of the Fund.

9. Regulation 12 provides for the Administrator of the Fund being, the Principal Secretary

in the Ministry responsible for matters relating to defence, whose functions include to

supervise and control the administration of the Fund, operate and maintain bank accounts

in the manner as may be prescribed by the National Treasury among others.

10. Regulation 13 provides for the secretariat known as the National Peace Support

Operations Secretariat (NPSO) constituted in consultation with the Defence Council.
ll.Regulation 14 provides for accounts of the Fund stating that a bank account is to be

opened and maintained at the Central Bank of Kenya, in line with section 28 of the Act
and administered upon by the Administrator.

12. Regulation 15 provides that the Administrator should ensure that the accounts are not

overdrawn.

13. Regulation 16 provides for advances from the Cabinet Secretary to the National
Treasury, with approval of the National Assembly where the Fund together with the

surplus from the previous year is insufficient to meet the actual or estimated liabilities of
the Fund.

14. Regulation 17 provides for investment of the Funds by the Defence Council with the

consent of the Cabinet Secretary to the National Treasury to invest surplus from the

Fund into Government securities.

15. Regulation 18 provides for review of the Fund by the Cabinet Secretary at the lapse of
ten years from its commencement, to review its performance in achieving the objectives

for which it was formed.

16. Regulation 19 provides for preparation of annual estimates of revenue and expenditure

of the Fund for the year by the Administrator.
17. Regulation 20 provides for preparation of quarterly financial and non-financial reports

as prescribed by the Public Sector Accounting Standards Board for approval and

submission to the National Treasury.

18.Regulation 2l provides for accounts and audit, where the Administrator of the Fund

shall cause to be kept proper books and records of account of the income, expenditure,

assets, equipment and properties of the Fund, for auditing as per the Public Audit Act,
2015.
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19. Regulation22, provides for administration of expenses, that the Fund shall not exceed

three per centum ofthe approved budget ofeach financial year.

20. Regulation 23, provides for offences and penalties, where a person who misappropriates

any funds or assets from the Fund, shall be liable upon conviction to imprisonment for a

term not exceeding five years or to a fine not exceeding two million shillings or to both.

21. Regulation24, provides for effects of winding up of the Fund including payment of the

remaining amount in the Fund to the National Exchequer account for the credit of the

national government and Regulation 25 provides for the revocation of the Legal Notice

No. 151 of 2022 on Public Finance Management (National Peace Support Operations

Fund) Re gulation s, 2022.

MrN. DAA&OSC/CDL/076/2023 THEMERCHANTSHIPPING (TRAINING
AND CERTIFICATION) (AMENDMENT)
REGULATIONS, 2029

Mr. Wilson Dima Dima, Principal Legal Counsel briefed the Committee on the Merchant
Shipping (Training and Certification) (Amendment) Regulations, 2o23 as follows, that;

1. The Merchant Shipping (Training and Certification) (Amendment) Regulations,2022
are made by the Cabinet Secretary for Mining, Blue Economy and Maritime Affairs in
exercise of the powers conferred upon him by section +5o of the Merchant Shipping Act,
2009.

2. The Regulations were published in the Gazette as Legal Notice No. 1 of "2o2,s on Zoth
January 2023 and received on lst February 20% by the Clerk of the National Assembly.

The Regulations were thereafter laid on the table of the House on 14,th February 2o23

being the first sitting day since publication hence within the statutory timelines
contemplated under section tt(t)of the Statutory Instruments Act. The House resumed
its sittings on l4th February 2023 

^fter 
a long recess.

s. The Regulations seek to amend the Merchant Shipping (Training and Certification)
Regulations, 2016.

+. Regulation 2 provides new definitions for inclusion in the proper alphabetical sequence

in the Principal Regulations namely radio duties, passenger ship, Code for
implementation, IGF Code, Polar Code and polar waters. Some of these definitions are

necessary for adoption of additions and amendments made to the International
Convention for the Safety of Life at Sea, 1974 (SOLAS), that Kenya is a party and has

been declared to be a convention applicable to Kenya under the Merchant Shipping Act,
2009.

b. Regulation 3 proposes to revise paragraph (l) of Regulation 15 of the Principal
Regulations and to insert a new paragraph that sets out additional requirements for a
master or an officer serving on ships operating in polar waters.

6. Regulation 4 introduces a new regulation (24A) on the role of the Kenya Maritime
Authority in coordinating the conduct of periodic audits with the relevant entities.

7. Regulation 5 seeks to revise the wrong reference of Regulation 54 in Regulation 44 of
the Principal Regulations for accurate referencing within the Principal Regulations.
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8. Regulation 6 deletes and substitutes the current Regulation 50 of the Principal
Regulations which in effect deletes the requirement that seafarers must undergo the

trainings required in Regulation 5l to 54 of the Principal Regulations.
9. Regulation 7 deletes and substitutes the current Regulation 51 of the Principal

Regulations to clarify and broaden the scope of crowd management training to include
certain areas of safety and emergency familiarization.

lo. Regulation 8 introduces a new division (D) setting out the certification requirements for
personnel on ships subject to the IGF Code (The International Code of safety for ships

using gases or other low-flashpoint fuels). This ensures alignment to the amendments and

additions made to the International Convention for the Safety of Life at Sea, 1974
(SOLAS) in line with the Merchant Shipping (Application of Safety Convention, 1974)
Order, 2004 which declares that the Safety Convention (1974) including the protocols
and amendments thereto, is applicable to Kenya under the Merchant Shipping Act.

r r. Regulation 9 deletes and substitutes the current Regulation 52 of the Principal
Regulations to clarify and broaden the scope of safety training to include the safety of the

ship, property, the people on board as well as the protection of the marine environment.
t2. Regulation l0 deletes and substitutes the current Regulation 53 of the Principal

Regulations for alignment with the certification and training requirements under the IGF
Code for personnel working onboard ships.

t3. Regulation 1l introduces a new division (E) setting out the certification requirements for
personnel on ships operating in polar waters. Regulation 12 then deletes and substitutes

the current Regulation 54 of the Principal Regulations to provide the scope and

application of the new division (E).

t+. Regulation 13 deletes and substitutes the current Regulation 55 of the Principal
Regulations for alignment with the certification and training requirements under the Polar
Code for personnel working onboard ships.

t5. Regulation 14 deletes and substitutes the Form of the Certificate of Approval set out in
the Fourth Schedule of the Principal Regulations.

MTN.DAA&OSC/CDL/U77/2o2 LEGALATD (GENERAL)REGULATTONS,
eoee (LE.GAL NOTICE az/zoaa)

The Committee satisfied itself that Legal Aid (General)Regulations,2022 were in accordance

with the Constitution, the Statutory the Statutory Instruments Act (No 23 of 2013) and the Legal
Aid Act (No. 6 of 2016) under which they are made. The Committee therefore Approved the
Legal Aid (General)Regulations,2022 (Legal Notice No. 87/2022) as published as was proposed
by Hon. Robert Mbui, CBS, M.P. and seconded by Hon. John Paul Mwirigi, M.P.

MIN. DAA&OSC / CDL/ 07 8 / 20s-3 CONSIDERATION AND ADOPTION OF THE
REPORT ON DRAF"T SALARIES AND
REMUNERATION COMMISSION
(REMUNERATION AND BENEFITS OF
STATE AND PUBLIC OFFICERS)

REGULATIONS, zozs
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The Committee considered and adopted the Report on the Draft salaries and Remuneration
commission (Remuneration and Benefits of State and Public Officers) Regulations,2022 as was
proposed by Hon. Robert Mbui, CBS, M.P. and seconded by Hon. Robert Gichimu Githinji,
M.P., with the following recommendation to the House, that:

" Having considered the Draft Salaries and Remuneration Commission (Remuneration and
Benefits of State and Other Public Officers) Regulation, 2022 in line with the Constitution, the
Interpretations and General Provisions Act (Cap 2), the Statutory Instruments Act Q,{o 23 of
2013), the Salaries and Remuneration Commission Act (No.lO of 20ll), the Committee
resolved to recommend to the House to adopt the report recommending to the House NOT to
approve the publication of the Draft Regulations for failing to conduct public participation os
required by the Constitution and Stotutory Instruments Act and contravening the provisions of
the Constitution and the Salaries and Remuneration Commission Act, 201 1".

MIN.DAA&OSC/CDL/ozs/soz,s ANYOTHERBUSINESS.

There was no any other business deliberated under this Agenda .

MIN.DAA&OSC/CDL/oEO/9,O2,s ADJOURNMENT.

There being no other business, the meeting was adjourned at Twenty-Five Minutes past
Eleven O'clock. meeti ng will be held on Tuesday, 7tl'March, zozs at Ten O'clock.

SIGNED: ..

THE HON. CHEPKONGA, CBS. M.P
CHAIRPERSON, COMMITTEE ON DELEGATED LEGISLATION
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LEGISLATION HELD ON THURSDAY 24M FEBRUARY. 9029. AT VICTORIA
CONFERENCE. HOLIDAY INN. KIAMBU COUNTY AT OE:OO PM.

PRESENT

l. The Hon Samuel Kiprono Chepkonga, CBS, M.P. Chairperson
2. The Hon. Robert Gichimu Githinji, M.P. Vice Chairperson
9. The Ho. Robert Mbui, CBS, M.P
+. The Hon. Lekakeny JuliusOle Sunkuli , EGH, EBS, M.P
5. The Hon. Samuel Gonzi Rai, M.P.
6. The Hon. Jared Okello Odoyo, M.P
7. The Hon. John Paul Mwirigi, M.P.
8. The Hon. Charles Onchoke Mamwacha, M.P
L The Hon. Joseph Kamau Munyoro, M.P.
lo. The Hon. Laura Amina Mnyazi, M.P.

, 11. The Hon. Kibet Kirui Kimingoi, M.P.
12. The Hon. Paul Chebor, M.P.
13. The Hon. Ruku Geoffrey Kariuki Kiringa, M.P.
la. The Hon. Yakub Adow, M.P.
15. The Hon. Joyce Kamene, M.P.
16. The Hon. Linet Chepkorir, M.P.
17. The Hon. Pauline Lenguris, M.P.

APOLOGIES

l. The Hon. Nicholas S. Tindi Mwale, M.P
2. The Hon. Innocent Maino Mugabe, M.P.
3. The Hon. Abdullahi Bashir Sheikh, M.P.
4. The Hon. Gideon Kipkoech Kimaiyo, M.P

IN ATTENDANCE

THE NATIONAL ASSEMBLY.

l. Ms
2. Ms
3. Mr
+. Mr
5. Mr
6. Mr
7. Mr
8. Ms

Esther Nginyo
Winny Otieno
Jacknorine Buleemi
Dima Dima
Daniel Ominde
Manuel Leparchao
Charles Ayari
Faith Jully

Clerk Assistant I
Clerk Assistant III
Clerk Assistant III
Principal Legal Counsel I
Research Officer
Sergeant-At-Arms.
Audio Oflicer
Public Communication Oflicer

PARLIAMENTARY SERVICE COMMISSION
l. Ms. Eunice Gichangi - Deputy Clerk, Senate
2. Mr.Anthony Njoroge - Director, Litigation and Compliance
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PUBLIC SERVICE COMMISSION
1. Dr. Simon K.A Rotich
2. Ms. Jacquiline Manani

JUDICIAL SERVICE COMMISSION
1. Mr. Paul Ndemo
2. Mr. Isaac Wamae
3. Mr. Diana M,N

CEO, Public Service Commission
Director Legal Services PSC

Deputy Registrar, Judicial Service Commission
Deputy Registrar, Judicial Service Commission
Legal Counsel, Judicial Service Commission.

AGENDA

l. Prayers;
2. Preliminaries;
3. Adoption of the Agenda;
4, Deliberations on; Draft salaries and Remuneration commission (Remuneration and

Benefits of State and Public Officers) Regulations, eoge.By;
i. ParliamentaryServiceCommission
ii. Public Service Commission
iii. Judicial Service Commission

7.Any Other Business; and
S.Adjournment.

MIN. DAA&OSC /CDL/o56/2,o2,s PRELIMINARIES

The Chairperson called the Meeting to order at o2$o p.m. after which prayers were said. He
then welcomed all present to the meeting.

MIN. DAA&OSC /CDL/o57/2,os,s ADOPTION OF THE AGENDA

The Members adopted the agenda of the meeting as was proposed by The Hon. Kibet Kirui
Kimingoi, M.P. and seconded by Hon. Samuel Gonzi Rai, M.P.

MIN. DAA&OSC/CDL/u58/2u9y DELIBERATIONS ON THE DRAF-I

SALARIES AND REMUNERATION

COMMISSIOM (REMUNERATION AND

BENEFTS OF STATE AND PUBLIC

OFT'ICERS), REGULATION, eoes. By
THE PARLIAMENTARY SERVICE

COMMISSION.

Ms. Eunice Gichangi, Deputy Clerk Parliamentary Service Commission briefed the Committee
on the issues identified in the Draft Salaries and Remuneration Commission (Remuneration and
Benefits of State and Public Officers) Regulations,2\22 as follows:

l. The Parliamentary Service Commission noted that the SRC has in the past, overstepped
its mandate of setting remuneration and benefits of State Officers, for instance, in the

2



Gazette Notice dated 27tt' July, 2022 in which SRC purported to leview and set

remuneration for the Members of the l3tl'Parliarnent before it was even constituted.

2. The Commission further noted that unlike other State Officers in the same scale as the

Members of Parliarnent, SRC does not provide for graduated salaries for Members of
Parliament, with annual increments factored in to compensate for inflatiou and the rising
cost of living.

3. The Commission further subrnitted that SRC has also vested upon itself the powers to

regulate facilitation allowances like claim for mileage reimbursable and per diems

contrary to Article 230(4) of the Constitution which limits the powers of SRC to setting

and regularly reviewing remtmeration and benefits. she submitted that regulation of
facilitation allowances by tlie SRC interferes with the responsibility of tlie Parliamentary
Service Commission to provide facilitation to members of the Parliarnent to undertake

their constitutional mandate.

4. The Parliamentary Service Commission further submitted that, whereas the SRC is vested

with the powers to set remuneration and benefits for State Officers, its role is advisory

when it comes to other public officers. The Cornmission submitted it is a regulatory

overstep for the SRC to set salaries and other benefits for parliarnentary staff who are

employees of the Parliamentary Service Commission. In particular, the Commission

highlighted tlie following provisions :

(a) clause 8 to the extent that it indicates the effective date of implementation of the SRC

recommendations;

(b) clause 10(1) (a) and I l(2) (a) to the extent that it stipulates that public bodies must

have a job evaluation conducted by the SRC;

(c) clause l9(2) to the extent that it provides that salary structures for other public
officers may only be reviewed on the advice of the SRC;

(d) clause 21,(2) to the extent that it mandates public service institutions to seek prior
advice of the SRC before awarding its public officers any reward for productivity and

performauce;

(e) clause 23(3) is ultra vires to the extent that it prescribes the period of collective
bargaining agreement;

(f) clause 24(1) derogates from the powers of the public service employers to the extent

that it requires public service institutions to seek prior advice of SRC before

commencement of collective bargaining negotiations;

(g) clauses 26(2), (3) and (4) are ultra vires for going beyond the powers of the SRC to

advise;
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(lr) clauses 28(l), (2) and (3) of are contrary to the established procedure of litigation
before the judiciary.

5. The Parliamentary Seruice Commission further submitted that employers of public
officers are not required to obtain the approval of SRC when setting the salaries and
benefits of public officers, and therefore, the Draft Regulations are ultra vires to the
extent that they seek to make it mandatory for the public bodies to comply with the
advice it provides with regard to the remuneration and benefits of public officers.

6. The Commission further submitted that clause 4(2) of the Draft Regulations is
unconstitutional to the extent that it empowers the SRC to undertake the review taking
into account the applicable national budgeting and planning cycles. The Commission
submitted that section 1 I (e) of the SRC Act limits the role of the SRC to review, and that
the allocation of funds to implement the review is a preserve of the Parliament.

7. The Parliamentary Service Commission further noted that the SRC did not engage them
in public participation in regard to the said Regulations.

MIN. DAA&OSC / CDL/ O59 / 2,O2,5 DELIBERATIONS ON THE DRAFT

SALARIES AND REMUNERATION

COMMISSIOM (REMUNERATION AND

BENEFTS OF STATE AND PUBLIC

OFFICERS), REGULATION, eose. BY

THE PUBLIC SERVICE COMMISSION

Dr. Simon K. Rotich, CEO Public Service Commission submitted the following issues to the
Committee in regards to the Draft Salaries and Remuneration Commission (Remuneration and
Benefits of State and Public Officers) Regulations,2022

1. The Commission noted that SRC did not engage the PSC on the Regulations as directed
by the Committee in June, 2022.
2. The Commission generally observed the tendency of the SRC to dissect the PSC and deal
directly with the Ministries, Departments and Agencies, including State Corporations and
Public Universities without involving the PSC which the responsible Commission for the
said institutions.

3. PSC also noted that SRC has traditionally rendered its advice on its own motion, without
providing for the procedure for the employer itself to seek advice. PSC recommended that
there should be provisions on procedure and mode through which a service commission can
seek advice from SRC.

4. PSC also flagged out the attempts by the Regulations to make advise provided
SRC binding contrary to the provisions of Article 230(4) lirniting the roles
Commission to advisory.

by the
of the
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5. Further, the Commission noted that contrary to Article a1(5) of the Constitution, which
clearly the parties to the negotiation of a collective bargaining agreement (CBA), SRC has
invited itself to the CBA negotiations, clear the negotiated agreement, and rnonitor the
implementation of the advice it has given through the Regulations.

6. PSC also recommended separate provisions dealing with the two distinct functions of the
SRC, with the First Part dealing with the SRC's mandate of reviewing and setting the
remuneration and benefits for State Officers and flre Second Part dealing with the SRC's
function of advising the national and county govemments on the remuneration and benefits
of other public officers. It noted that the two functions caruot be mixed up because they
present distinct functions for SRC.

7. PSC further noted that clause 4 of the said Regulations does not provide for annual
increments for State Officers.

MIN. DAA&OSC / CDL/ 060 / socs DELIBERATIONS ON THE DRAFT

SALARIES AND REMUNERATION

COMMISSIOM (REMUNERATION AND

BENEFTS OF STATE AND PUBLIC

OFFICERS), REGULATION, soes. BY

THE JUDICIAL SERVICE
COMMISSION

Mr.Paul Ndemo, Deputy Register Judicial Service Commission submitted the following
anomalies to the Comrnittee in regards to the Draft Salaries and Remuneration Commission
(Remuneration and Benefits of State and Public Officers) Regulations,2022.

l. In their Written Submissions, JSC noted that SRC did not take into account their
objection raised vide the JSC letter dated 19th May,2022.

2. He further noted that the Regulations contravenes Article 172(l) (b) of the Constitution
that gives the JSC exclusive powers to review and make recommendations on the conditions
of service for judges and judicial officers other than their remuneration, and to review and

make recommendations on the remuneration and conditions of service for the staff of the
Judiciary.

3. The Draft Regulations also contravene Article 249(2) of the Constitution which provides
that the Commissions and independent offices are subject only to the Constitution, the law
and are independent and not subject to direction or control by any person or authority.

4,. The Cornmission also noted that SRC did not engage them on Public Participation on the
Draft Regulations.

MIN. DAA&OSC/CDL/O6I/2O23 ANY OTHER BUSINESS
There was no any other business under this agenda item.
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MIN. DAA&OSC / CDL/ 0,6? / SOZS ADJOURNMENT

There being no other business, the meeting was adjourned at Fifteen Minutes past Five
O'clock.

SIGNED: ..

THE HON. CHEPKONGA, CBS. M.P
CHAIRPERSON, MMITTEE ON DELEGATED LEGISLATION

DATE: ...
(hN)**.u* Q--23I

t
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LEGISLATION HELP ON TUESDAY 22,.' NOVEMBER. 2022. HILTON GARDEN
INN. MACI{AKOS COUNTY A'I'8:.eo AM.

PITI'SF]N'I'

l. 'flre l{on Samuel Kiprono Chepkonga, CBS, M.P. Chairperson
9. 'I'hc I'Ion. Robert Gichimu Githinji, M.P. Vice Chair.person
.9. fhe I'lon. Robelt Mbui, M.l']
4.. The I-lon. Samuel Gonzi Rai, M.P
5. The l-lon. Sunltuli.ltrlius Leltalter:y, MP
6. The FIon..larecl Okello Ocloyo M.P
i. The l-lon. .lohn Parrl Mrvirigi, M.P.
8. 'l-he [-lon. Rultu Geoffi'ey I{aliulti Kiringa, M.P.
9. The I-lon. Gideon l{inraiyo Kipkoech, M.P.
lo. 1-he IJon. Innocent Maino Mugabe, M.P.
t t. The Hon. Paul Chebor, M.P.
t2. The FIon. Pauline Lenguris, M.P.
13. The IJon. Kibet l{irui Kimingoi, M.P.
l.l. The l-lon. Adow l{uno Yaltub, M.P.
15. Thc, I-lon..loseph Kanrarr Munyoro, M.P.

APOLOGIES

l. The IJon. Marnrvancha Oncholie Cltarle.s, M.P
2. The Hon. Nichola.s S. Tincli M',vale, M.P.
3. The I-lon. Laula Amina Mnyazi, M.P.
,1.. The l-lon. Linet Chepliorir M.P.
5. The Hon. Abdullahi Bashir Sheilth, M.P.
6. The l-lon. I{amene,loyce, M.P.

IN ATTENDANCE

THE NATIONAL ASSEMBLY.

l. Ms. Esther Nginyo
2. Mr. Wilson Dinra Dima
3. Mr'. Brian Langrvech
-1.. Ms. Winny Otieno
5. Mr. Jacltnorine Buleerni
6. Mr'..losephat Motonu
i. Mrs. Sheila Chebotibin
8. Charles Ayari

Mrs. I-yn Mengich
Ms. Nell5, P. Ashtrbr,',e
Mr..lohn Monyoncho
Ms. Margaret Sarve

Clerlt Assistant I
Principal Legal Counsel
Clerlt Assistant III
Clerlt Assistant III
Clerlt Assistant III
Senior lriscal Analyst
Serieant-At-Arnrs.
Arrclio Oflicer

Conrmission Chairperson
Commissioner
Commissioner
Comnrissioner

L

SALARIES AND RT'MUNERA'TION COMMISSI ON
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2)
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C<lrnrnissioner'
Colnnrissioner'
Conrmiss ion Secretary / CliO
I-lead of Legal

AGENDA

l. Prayels;
2. Prelirninaries;
3. Acloption of the Agenda;
4.. Confirmation of previous minutes;
5. Matters arising;
6. Briefing on Draft Salaries and Remuneration Commission (Rernuncration and Ilenefits

of State and Public Officers) regulations, goz2

7. Any Other llusiness; and
8. Ad.iournntent.

MIN. DAA&OSC /CDL/026/2O2,2, I'REI-IMINAITIES
'fhe Chairpersor) called the Meeting to order at 9:10 a.tn. after r,vhich l)r'aycls were said.'I'he
Chairperson then welcoined all present fbllo"ved lly a t'ound of introduction.

MIN. DAA&OSC /CDL/ozz / 2o2,2, ADOI,TION OF .I.IIE AGENDA

l'he Mernbers adopted the agenda of'the rneetir)g as wzls proposed by l"lon. Julius Sunltuli, M.P
and seconded by l-lou. Kipltoech ()idc.on Kinraiyo, M.P.

MIN. DAA&OSC /CDL/o28/ 9,o9,2, CONFIRMATION OF I,ITEVIOUS MINU.I.ES.

Confirmation of the rninutes of the previous sitting was defblred t<-r the next sitting.

MIN. DAA&OSC /CDL/o2,s/9,o2,2, BITIEITING ON DITAT*T SALAITIES ANI)
ITEMUNEITA'[ ION COMMISSION
( IIEM UN ERA'r'r ON AND IIEN EIf TTS OI.' S'['A'I'E
AND I,UBLIC OFI;.ICERS) ITEGULA.IIONS, cocs

Mr. James Sitienei, Ilead of'Legal, Salaries and Remuneration Commission (SRC) briefbd the
Cornmittee on the Draft Salaries and Remuneration Commission (llerntrneratiorr ancl Benefits of State
Oflicers) Regulations,2022 as ficllows, that:

l. In discharging its rnanclate, SIIC is guided by the prirrciples set out in r\rticle 230(5) o1'the
Constitution and Section t z( t ) of'the SIiC Act, 20 t l. The grrinciple.s arc-
(a) the necd to ensure that the total prrblic conrpeusatiorr bill is fiscally .srrstainable;

(b) the tteecl to ensure that the 1:ublic services are able to attract ancl retain the skills requilecl tcr

execute their Iunctions;

(c) the need to recoguise productivity and pellbrrnance;

(d) transparency aud fhirness; and

(e) equal rerrruneration to persons for lvorh ol'equal value.

2

5) Mr'. Abdirvahab z\bdi
6) Dr'. Murnbwa Munyao
i) Ms. Annc, Il. Gitau
8) Mr. Jarnes Sitienei
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2. Menrbers rverc briefed tlrat SIIC invited rvritten submissions fiorn stakeholders and the public,
vide rrervspirper aclrrcrtiserncnts in the Daily Nation arrd Standarcl nervspapers, which ran on 22nd

Febrrrary, 2022. SRC received srrbmissions fi'orn stahelroldels and the ptrblic in the florm of
nrenrorarrda and viervs rvhich rvere all con.sideled.

.9. Further, SRC engaged a rvide rarrge ol' stakeholders throrrgh sensitisation meetings held
betu,een 28th lrcbrrrary arrd -t,th March, arrd on loth March,2022.

.1 . All thc stakeholder.s consrrltecl .str;lported the dralt regulations arrd made comments and
propro.sals, sorne o['rvhich r.vere incor'poratecl into the clraft. SRC has prepared a comprehensive
report olstakeholck:rs' Ibcdbacli on the draft regrrlatiorrs.

5. Under rcgrrlation 3, the ob.iects ancl purpose of the Dlaft SRC (Remuneration and Benellts of'
State and other public ofiicers) Regulations,2o2g is to further facilitate the discharge of the
rnandate of the Cornmi.ssion.

6. The draft regulations provide the proceclure to-
(a) set and revierv remuneration and lrenefits lbr State officers;
(b) advise on rernr"lneration and berrefits for other public officers; and
(c) I{eep rrrrcler rcvierr, all rnatters relating to salaries all(l ren'luneration of otlrer public ofticers.

7. Section tt (e)of'tlre SRC Act nrandates SRC to deterrnine the cycle olsalaries and remuneration
revierv rrpon rvhich Parlianrent may allocate adequate funds for implementation. Pursuant to
this prov'ision, Regrrlation 2 of the draft regtrlatious defines the terrn 'revierv cycle'as follorvs'
'The periorl u/ler whit:h, rertttnrcratiott, allou,utu:e.s rtrrrl beneft.ts.for Stute ancl otherfithlic fficers are
reaieu,ed.fu' Mdgeting und plaunitg ptn ftoscs.

L Regulation ,.l.provides that SRC shall:
a. r'evicu' ancl .set rerntrneratiou and llenefits fol Statc officers every four years.

b. r'evieu, ancl advise orl rernrlr)el'ation and benefits for other public officers every four
yea rs.

9. Uncler Regrrlation 6, mcrnbers rvere briefed that, Pension is an employrnent benefit and as such,
SRC is mandate rrnder Article 23o (4,) (a) and (b)of'the Constitution, to set and regularly review
in respect of State officers, and advise r.vith lespect to other public oflicers. The Regulations
provide--

i. that the Comrnission shall set the pension or gratuity dtre to a State oflicer; and

ii. in con.srrltation u,ith relevant stalieholders, advise on the pension or grattrity due to
othc.r prrblic oflicers taliing into accouut tlre applicable larvs.

lo. Iractors to lle consiclerecl by SRC in settiug, revierving and advising orl remrlneration and
bcne{its. - Regrrlation ? - irrcltrcle:

a) the principles.set out rrnrler Article 2.30(5) of'the Constitutiorr, section Iz of the SRC
Act ancl other aprplicable larvs;

b) the econouric perfonrrance of'tlre coul'rtr')/;

c) thc capacity of'a public body to aflbrd tlre cost of proposecl rennrneration and benefits;

d) tlre ability of'a ;lublic body to sustain paynrent of renuureration and benefits;

e) the otrtcome o[cornparative surveys on the labour marl<ets and trends in remtrneration;

I) con1)al'ati\/e analysis lletu'een lerrrunelation and benefits lor sirnilar jobs rvithin
irrstitutions in the sarne sector to ensrlre equity and cornlrctitiveness;

g) .iob evalrration re.srrlts as trndertaken by the Conrrnission;

h) cost of'living;

i) exi.sting collective bargairring agreernents;
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j) achievement of'per(brmance and ploductivity targets;

l.) govel'r)nrent policics ancl grriclclirre.s;

l) the equitable sharc ol'r'cr.c'nr,rc to c()r.ulty go\rcl'nlnents; iu)(l

rn) auy otltct'rclcvartt lhctor in cletcrrninatiorr ol'r'cruuncl'ation or benelits.

I t. Regulation lo is on job evaluation. SIIC shall undertalic.job evaltration rvhcrc:
a) jobs in public bodies have not becn evaluated by thc Cornrnissiorr;

b) a public body is established;

c) a public oflice is established;

d) a ncrv job is c.stablislrecl arising fi'onr-
i. charrge in thc institrrtional rnarrclatc ol'a prrblic lrccly; or'

ii. change in the institutional stl'uctr.u'e ol'a public body.

e) a change arises in the job content of a role in a prrblic body.

12. The SRC's obligations during.job evaluation under Ilegulatiou t t (t)irrclucles,
a) beforc' undertahirtg a.iob evalrration sensitise prrblic b<ldics orr thcjob evalrrati<ln;

b) usc an analytical, lroirrt-llrctor ba.secl .jt>b cvalrratiorr .sy.stolr tlrat c,r'altratcs.jobs trsirrg
cor rrperr.sa ble lhctors clctcrrrri rr ccl by t hc (-'clrrrnriss i<ln ;

c) cngagc the rcs;lective prrblic lroclics onjob cvalrration rcsrrlts; ancl

d) cornrnurricate the.job cvaluation lcstrlt.s to tlre rcspective llublic bodie.s, in rvliting.

13. Review ofjob evaluatiou results urrder Regulation l3 eutails:
a) Job evaluation results rnay be reviervecl by SIiC rvhcre rrcrv nraterial in(brnration or'

significant changes in thc.iob content havc, bcc,rr subrnitted to thc. C'<-rrrrnrissiorr.

b) A public body, State ofliccr or othcr public olliccr dissatislic'cl s'ithjob cvaluation rc,sults
Illay rcquest SItC to revierv tlrc rcsults.

c) .r\ reqr.rest fbt'revie"v of'job evaluation t'esults shoulcl .set out the grorrucls {br revierv and
incl ude suppot'tir)g docunrents.

1'1. Ilegulation 14, Job evaluation results shall rernairr valid until the .job is re-evaluatecl by thc
Commission.

15. Ou Salary stnrctures under (Regulation l6):
a) The Conrntission shall trse job evaluatior) restrlts to develoll salary structrtres lirr State

oflicers and advisc tlte rtatir>ttal artcl cr>uttty g-ovenlrnc,nts or) thc salary stltrctrrrcs lirr'
otlrer' grtrblic ollicers.

b) Salary str'rtctul'e.s s^et, t'cvieuccl or aclvisccl by SItC.shall rcrnain r,alirl trntil rcvierred try
SITC.

16. On Performance and productivity under (llegulation zl), a public bocly shall .sccli tlte aclvice ol'
the Conrntission otr proposed linancial t'ervards or caslr arvarcls bclirre c,stablishing a linancial
reward or cash arvard scherne.

l?. 'fhe procedut'e fbr collective negotiation under'(llc,gtrlation 2-t.) ltropose that;
a) A prrblic body shall seck tlte acl'u,ice of'SRC on thc rernuncration and bc,nefits iterns

ltayablc ottt ol' ;ltrblic lirnds bclbrc. tltc. corrrnrencclnent of collective bargaining
negotiation.
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t,) SRC shall, tlrercaftct' pt'ovicle the public bocly u,ith advice on the remunerative and
bertefits iterns payable. A ptrblic lrcdy slrall trrrclertalie negotiation within SRC's advice.

c) Uport cortcltrsion of'tlre collective bargaining nesotiation, the public body shall request
SRC fbr clcarance of tlre clralt collective agreernent to facilitate its registlation at the
Enr;>loynrcnt and Labotrr Relations Corrrt.

18. Thc Resulations seek to lacilitate the achievernent of fiscally sustaiuable, transparent and fair,
ancl harmonizecl ;ray irr the public service by:

a) aligning the cycle of determination and revieu, of salaries and remuneration for State
ancl other public olllcers to the rrational buclgeting and planning cycles;

b) setting out the 1;rinciples and flactors to be considered during setting, review and aclvise
orl remuneration arrcl benefits for State and other public oflicers;

c) settir)g orrt procedtrres {br corrcluct ol'.job evaltration for;turposes of determining the
cotnprarable ancl relative u,orth of.iobs;

d) setting orrt tlre flactors to be consiclcred in rervarding productivity and 1>erfornrance in
the ;ltrblic sen,ice; arrd

e) settiug orrt the 1;rocedrrre for obtainirrg the aclvice of SRC on the remunerative and
benefit iterns payable out olpublic lirnds in collcctive bargainiug negotiation.

19. Menrber'.s deliberated on the Regrrlations an(l obsen,ed the flollou,irrg, that:
i. The SRC had engagecl the Cornrnittee on Delegatecl Legislation in the t2tl,Parliament

ott tltc Draft Regulations, hou,ever, the Comrnission rvas advised to comprehensively
engage all the relevant stalteholders as concerns had been raised by some stakeholders
u,ho.se vieu,s had not lteen addressecl in the f)raft Regrrlations;

ii. During tlte preparation ol the Regulations, SRC had engaged and received comments
t\'om 52 staheholders, u,hose matrix was annexed to the Draft Regulations presented to
the Cornnrittec.

iii. The SRC Act,20l t lra.s not defined the term'benefits', hou,ever', it has been defined in
the Employrnent Act, 2OO7.

iv. Whercas thc role of'SRC on lJenefits and Rervards regulating in accordance with Article
e.ro(.r,)(a) of'tlre Constitution, concerns rvere raised as to whether the Benelits and
rervarcl setting aspect u,as beyond their mandate. It was horryever, clarified that the role
of SttC on thi.s rnatter s,as advisory role, as they give the beuefits ran6;e lvhereas the
ernployers ha ve cl i.scret iorr o[' orrer the berrefit.s ad rni n istra tion.

v. Regtrlation 26 rvas giving the Contnti.ssiorr more l)owers over ancl above what is
envi.saeed in the Constittrtiorr.

vi. Corrcerns rvere raise(l regarding sorle of the regulations, gaz.ette notices within tlte
;rrrrvieu, of SRC that had rrot been tablccl irr Parliarnent thern ancl contravenes section
t tol'the Statutory Instrtrrnents Act brrt are already in force. SRC was requested to
provide the Courmittee rvith a response on this matter rvithin 7 days of this meeting.

vii. 'l'he Comrnittee flurther requested that SRC submits the amended Draft Regulations and
rvithiu t,t.days fi'orn the clate of this rneeting.

MIN. DAA&OSC / CDI./ oso/ coe,e,

There was no business uncler this agenda iten'r

MIN. DAA&OSC / CDl,/ ost / eoeg

ANY OTI{EIi BUSINESS

ADJOURNMENT
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There being no other business, the meeting was adjourned at l2:4,0 p.m. 'fhe next meeting rvill
be held on Tuesday , 29nd N ,2092 at Two O'clock.

SIGNEI)

THE HON. SAM
CHAIRPERSON,

CI-IEPKONGA, MBS, M.I'
MMI'I"TEE ON DEI.EGA'I'ED I.I.]GISI,A'TION

DATE:...P ?JR Nb V Q-o A,.
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MINUTES OF THE 25TH SITTING OF THE COMMITTEE ON DELEGATED
LEGISLATION HELD ON TUESDAY 7rH JUNE, 2022 AT 10.30 AM IN THE
COMMITTEE ROOM ON 4rH FLOOR, CONTINENTAL HOUSE, PARLIAMENT
BUILDINGS.

PRESENT
l. The Hon. Kassait Kamket, M.P.
2. The Hon. Muriuki Njagagua, M.P.

3. The Hon. Waihenya Ndirangu, M.P.

4. The Hon. George Murugara, M.P.

5. The Hon. (Dr.) Wilberforce Oundo, M.P

6. The Hon. Daniel Maanzo, M.P.

7. The Hon. Abdi Tepo, M.P.

8. The Hon. Edith Nyenze, M.P

9. The Hon. Nicholas Tindi Mwale, M.P.

10. The Hon. Ronald Tonui, M.P.

I l. The Hon. Jennifer Shamalla, M.P

12.T\e Hon. Sammy Seroney, M.P.

Chairperson
Vice-Chairperson (Virtual Attendance)

Virtual Attendance

Virtual Attendance

Virtual Attendance

Virtual Attendance

ABSENT WITH APOLOGY
1. The Hon. Patrick Mariru, M.P.

2. The Hon. Robert Mbui, M.P.

3. The Hon. Alice Wahome, M.P.

4. The Hon. Cecily Mbarire, MGH, M.P

5. The Hon. Timothy Wanyonyi, M.P.

6. The Hon. Munene Wambugu, M.P.

7. The Hon. Robert Gichimu, M.P.

8. The Hon. Martha Wangari, M.P.

9. The Hon. Gideon Mulyungi, M.P.
10. The Hon. William Cheptumo, M.P

IN.ATTENDANCE

NATIONAL ASSEMBLY SECRETARIAT
L Mr. Jimale Mohamed - Clerk Assistant II
2. Ms. Ruth M. Gakuya - Clerk Assistant II
3. Ms. Lynette Otieno -Legal Counsel

4. Mr. Charles Ayari - Superintendent of Electronics (Audio)

THE JUDICIAL SERVICE COMMISSION
l. Ms. Munyingi Diana M.N - Advocate, JSC

THE PUBLIC SERVICE COMMISSION
l. Mr. Anthony Muchiri(Amb) - Chairperson

llPage



2. Ms. Jacqueline Manani - Director Legal ServicesMs. Joan Machayo
Director, HRM & Development

3. Ms. Jackeline Manani - Director, Legal Services
4. Ms. Adhiambo Evelyn - Principal HRM Offrcer
THE SALARIES AND REMUNERATION COMMISSION
1. Mrs. Lyn C. Mengich - Chairperson
2. Mrs. Anne R. Gitau - Chief Executive officer
3. Mr. John K. Monyomho - Member
4. Ms. Sophie Moturi - Commissioner
5. Mr. James Sitienei - Head of Legal

THE TEACHERS SERVICE COMMISSION
l. Mr. Jamleck Muturi - Chairperson
2. Mrs. Nancy Macharia - Chief Executive Officer
3. Ms. Flora Manyasa - Legal Counsel
4. Ms. Edwick Musongi - Legal Counsel
5. Mr. Paul Njuguna - PA to CEO
6. Dr. Julius O. Olayo - HRM and Development

MIN.NO. /NA/CDL/2O22II3O PRAYER AND PRELIMINARIES
The Chairperson called the meeting to order at I 1.00 am with the Prayer and thereafter invited all
present to introduce themselves.

MIN.NO./N NCDLI2O22[3I ADOPTION OF THE AGENDA
The agenda was unanimously adopted having been proposed by the Hon. Abdi Tepo, M.P and
Seconded by the Hon. Daniel Maanzo, M.P.

MIN.NO./NNCDLI2O22n32 CONFIRMATION OF MINUTES
Minutes of the 24th sitting held on Thursday 2nd June 2022 at I 1.00 am were confirmed as a true
record of the proceedings having been proposed by the Hon. Edith Nyenze, M.P. and seconded by
the Hon. Tindi Mwale, M.P.

M IN. NO./N N CDL I 2022 I 133
No matters arose.

MATTERS ARISING

M IN.NO./N N CDL I 2022 I 13 4 JOINT MEETING WITH THE PUBLIC SERVICE
coMMrssloN (psc), THE JUDICIAL SERVICE
COMMISSION (JSC), THE TEACHERS SERVICE
COMMISSTON (TSC), AND THE SALARTES AND
REMUNERATION COMMISSION (SRC) ON THE
DRAFT SRC (REMUNERATION AND BENEFITS OF
STATE AND OTHER PUBLIC OFFICERS)
REGULATIONS, 2022
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Submissions from the Public Service Commission (PSC)

The meeting was informed that following a request for written submissions on the draft

regulations by the Salaries Remuneration Commission on23'd February 2022, the Public Service

Commission had submitted a written memorandum on the regulations. However, the Comments

from the Commission had not been taken into consideration by the SRC in the draft Regulations

submitted to Parliament nor did the SRC convene a stakeholder's validation forum on the draft

regulations as presented.

The PSC had raised concerns about the following provisions in the draft regulatrons -

Regulation 2, regulation 3 (b) (iii), regulation 6, regulations 7 (l) (g), regulation 7 (l)(h) and2,
regulation 8 (b), regulations 9 to 16, Regulation 19 (2), Regulation 24(4) & (5) and regulation29,
and had proposed various amendments on the basis that the proposals as contained in the

regulations contravened the constitution and exceeded the constitutional and statutory functions of
the SRC.

Submissions from the Teachers Service Commission (TSC)
The meeting was informed that the TSC had submitted a written memorandum to the SRC on the

regulations. However, the comments from the Commission had not been taken into consideration

by the SRC in the draft regulations submitted to Parliament.

TSC had raised concems about the following provisions in the draft regulations -

Regulation 6 and Regulation 2l and proposed the deletion of the regulations on the basis that the

proposals as contained in the regulations contravened the constitution. encroached on the

constitutional mandate of the TSC and exceeded the constitutional and statutory functions of the

SRC.

Submissions from the Judicial Service Commission (JSC)

The meeting was informed that the JSC had raised objections on the draft regulations vide a letter

to the SRC dated 19ft May 2022. However, the objections raised had not been taken into

consideration by the SRC in the draft regulations submitted to Parliament.

The JSC had objected to the draft regulations on the basis that the regulations contravened

Articles 172 (l) (b),249 (2), 160, and 230(4) of the constitution. Further, the regulations were

against the finding of the supreme court in the case of Council of Governors and 47 others v the

Attorney General and 3 others(2020) eKLR.

The JSC was objecting to the proposed regulations as they were unconstitutional and in excess of
powers bestowed upon the SRC (Article 230 (4Xb) and violated the independence of the

Judiciary(Article 1600 and the functions of the Judicial Service Commission(Articles 172 (l) (b)

and249 (2).

Submissions from the Salaries and Remuneration Commission (SRC)

The meeting was informed that following the request for written memoranda on the draft
regulations, the JSC, PSC and TSC had submitted their written memoranda to the Commission.
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The Commission had considered and taken into consideration the proposals before submitting the

drfat Regulations to Parliament. The commission had however not conducted a stakeholder
validation workshop on the draft regulations nor had it engaged the other constitutional
commissions on their proposed amendments to the draft regulations.

Way Forward
The committee directed that the Salaries and Remuneration Commission to conduct a validation
workshop for Public Service Commission, Teachers Service Commission and the Judicial Service

Commission and all other Commissions and independent offices to harmonize the concerns raised

on the draft regulations before submitting them to Parliament for approval.

MIN.NO./N NCDLI2O22II35 CONSIDERATION OF THE PUBLIC SERVICE
COMMISSION (COUNTY APPEALS PROCEDURES)
REGULATIONS, 2022

The committee having scrutinized the Regulations in line with the Constitution, the
Interpretations and General Provisions Act(Cap 2) the Statutory Instruments Act 2013, and the

Public Service Commission Act, 2017, resolved to approve them having been proposed by the

Hon. Abdi Tepo and Seconded by the Hon. Tindi Mwale, M.P

MIN.NO./N NCDLl2022ll36 CONSTDERATION OF THE SCRAP METAL (THE
SCRAP METAL DEALERS) RULES, 2022 (LEGAL
NOTTCE NO.84 OF 2022)

The Committee was informed that -
(i) The Regulations were published in the Gazetle as ZNNo. 84 of 2022 on 5th May 2022

submitted and were laid on the table of the House on 3l't May 2022 being the ninth sitting
day since publication hence out of the statutory timelines contemplated under section
11(l) of the Statutory Instruments Act.

(ii) The Rules seek to regulate the dealings in scrap metal and provide for licensing of scrap
metal dealers as a condition for lifting the moratorium on dealings in scrap metals issued
on 20th January,2}2 2.

(iii)The Rules seek to regulate the dealings in scrap metal and provide for licensing of scrap
metal dealers as a condition for lifting the moratorium on dealings in scrap metals issued
on 20th January 2022.

The Committee was further informed that -

PART I of the Rules provide for the preliminary provisions including the citation, interpretation
of terms in the context within which they are used in the Rules, object and purpose of the Rules
and application of the Rules.

PART II of the Rules provides for the nomination of members to the Scrap Metal Council and
qualification for appointment as Chairperson and Council members.

I
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PART III of the Rules deals with requirements to carry on business as a scrap metal dealer and

application for licence to carry on business. The Part provides for the form of a licence and issues

that the Council should consider when issuing a licence. It provides for remedies to dealers when

the Council rejects their application for a licence, terms for a licence, variations and revocation of
licences.

The part fuither provides for duties of a licensed dealer including the verification of suppliers'

identity, requirement to keep proper records of receipt of scrap metal, and requirement to keep

records for disposals of scrap metal. It also provides for the inspection of licensed dealerships,

issuance ofclosure orders and appeals to such orders.

PART IV of the Rules deals with miscellaneous matters including registration of licensed dealers

as business member organizations, restrictions in export of scrap metal and creating awareness on

scrap metal dealings.

The SCHEDULE provides for the fee payable under the Rules.

Committee Observations

The Committee made the following Observations -
Statutory Timelines - Section l l of the SI Act

1. The Rules were tabled in Parliament outside the statutory timelines contemplated under

section I l(l) of the Statutory Instruments Act (No. 23 of 2013). The Rules were published in

the Gazette as ZN No. 84 of 2022 on 5ft May 2022 and were laid on the table of the House on

31't May 2022 being the ninth sitting day since publication hence out of the statutory
timelines contemplated under section 11(1) of the Statutory Instruments Act.

2. Section I l(a) of the Act stipulates that d a copy of a statutory instrument that is required to

be laid before the relevant House of Parliament is not so laid in accordance with this

section, the stotutory instrument shall cease to have effect immediately after the last day for
it to be so laid but without prejudice to any act done under the statutory instrument before it
became void. Accordingly, the Rules ceased to effect on the 24th of May,2022 by operation

of law.

3. Part II of the Rules contain provisions on the Council including nomination and qualification

for appointment as the Chairperson and Council members, which is ultra vires Part II of the

Scrap Metals Act which properly deals with matters relating to the Council hence contrary to

section l3(a) of the Statutory Instruments Act (No. 23 of 2013.

4. The explanatory memorandum submitted indicates that the Ministry for Industrialization

subjected the Rules to public participation and sought for comments from various

stakeholders but fails to give evidence of the consultation and its outcomes. contrary to
section Article l0 and l18 of the Constitution read together with section 5A of the of the

Act, there was no demonstration at all of public participation in the process of making the

Regulations.

5. The regulatory making authority failed to submit the Regulatory Impact Statement as required

under Section 6 of the Statutory Instruments Act 2013. The Rules make provisions for
5lPage



dealings in scrap metal, whose implementation may impose environmental and economic
implications on the society. The Regulatory Impact Statement is to enable Parliament and
stakeholders to be informed of the environmental, social and economic implications of the
implementation of the proposed regulation. Contrary to section 6, 7,8 and 9 of the Act, there
was no Regulatory Impact Assessment conducted and consequently no Regulatory Impact
Statement notified in the Kenya Gazette and two newspapers of wide circulation nor was the
same submitted to Parliament.

Committee Resolution

Having examined the Scrap Metal Rules, 2022 against the Constitution, the Interpretations and
General Provisions Act (Cap 2), the Scrap Metal Act,2015, and the Statutory Instruments Act
QlIo. 23 of 2013), and resolved to recommend to the House to annul the Regulations in entirety
having been proposed by the Hon. Edith Nyenze and Seconded by the Hon. Abdi Tepo, M.P, due

to lack of conformity with the Scrap Metal Act,2015, and the Statutory Instruments Act, 2013,
for non-conformity with the Constitution, the Scrap Metals Act (Na. I of 2015) and the
Statutory Instruments Act (No. 23 of 2013).

MIN.NO. INNCDLI2O22I 138 ANY OTHER BUSINESS

No any other matter arose.

MIN.NO. INNCDLI}O22I 139 ADJOURNMENT
The meeting was adjourned at 12.48 p.m. The next sitting will be held on notice.

Signed

HON. KASSAIT KAMKET, M.P.
(cHATRPERSON)
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LEGAL NOTICE NO.

THE SALARIES ATID REMT]NERATION COMMISSTON

GEMUNERATION AI\D BENEFITS OF STATE AIYD OTHER
PUBLIC OFFICERS) REGTILATIONS, 2022

ARRANGEMENT OF REGT]LATIONS

Regulation

PART I_PRELIMINARY PROVISIONS

l- Short title.
2- Interpretation.

3- Object of the Regulations.

PART II-SETTING, REVIEWING AIYD ADVISING ON

REMIJNERATION AND BENEFITS OF STATE AI\ID OTIIER
PUBLIC OFFICERS

4- Review cycle.

5- Requirements and procedure for submission of relevant information.

6- Pension.

7- Considerations during setting, review and advice on remuneration and

benefits.

8- Communication and effective date of advice.

9- Job evaluation.

l0-{onduct ofjob evaluation.

1l-Procedure for undertaking job evaluation.

l2-Information to be submitted by a public body for job evaluation.

1 3-Review ofjob evaluation results.
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l4-Validity ofjob evaluation.rssults.,, ,, , : . r, rr .

I S-Request for clarifi cation.

IG-Application of Job Evaluation results.

I 7-Procedure for developing salary structures.

l8-Information for setting and review, and advise on salary structures.

19-Validity of, and advice on, salary structures.

20-Guidance on implementation of salary structures.

2l-Recognising productivity and performance and award of incentives.

Z}-Factors to be considered in recognising productivity and performance.

23-{ollective bargaining negotiation.

2fPr ocedure for collective bargaining negotiation

PART ITI- MISCELLANEOUS PROYISIONS

25-submission of request for setting, review and advice.

26-Review of advice on remuneration and benefits.

27-Request for information.
28-Disputes relating to remuneration and benefits.

29-Monitoring and evaluation.

3 G-Stakeholder consultations.
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rHE SALARTES * *H"ff;fri,coMMrssroN ACr,2011

IN E)GRCISE of the powers conferred by section 26 of the Salaries

and Remuneration Commission Act, 2011, the Salaries and Remuneration

Commission makes the following Regulations-

THE SALARIES AND REMUNERATION COMIVtrSSION
(REMUNERATION AND BENEFITS OF'STATE AND
oTI{ER PUBLIC OFFICERS) REGULATIONS, 2022

PART I_PRELIMINARY PROVISIONS

Short title. 1. These Regulations may be cited as the Salaries and

Remuneration Commission (Remuneration and Benefits of
State and other Public Officers) Regulations,2022.

lnterpretation. 2. In these Regulations, unless the context otherwise

requires-

o'benefit" means any financial or non-financial compensation

or allowance that is provided to a State or other public officer
which is over and above the basic or consolidated salary and

arising out of the employment of the State or other public

officer;

"Commission" means the Salaries and Remuneration
Commission established by Article 230 of the Constitution;

'Job description" means a standardized documentation of the

duties, responsibilities, reporting relationships, critical
performance areas and working conditions, and the minimum
qualifications, experience, skills and competences required to
perform a job;

'Job description manual" means a document containing

approved job descriptions;
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'Job evaluation" means a systematic and objective process of
determining the worth of a job in relation to other jobs;

"performance" means a measure ofttre extent of attainment of
set objectives of a public body:s,'*rls.in an effective and

efficient manner;

"productivi!/" means a measure ;of efftciency with whieh
inputs are translated into outputs; ,,,. ,. , ; , .

"public body" has the same meaning assigned to it under
section 3 of the Interpretation and General Provisions Act;

"public officer" has the meaning assigned to it under Article
260 of the Constitution;

"public service" has the meaning'assigned to it under Article

Cap.2

No. 14 of2007

Objea ofthe
Regulations.

"review cycle " means the period after which salaries and
fgmUngfatiOn f^. Q+ofo anrl nflrar -rrLlia nffiner"e 4ap ypr-rip.-rrorl'ffiJ;;;; 

*J pfi;#;,,#.:svr'v 
v *rw

"reward" means an incentive awarded in recognition of an
achievement of performance and productivity;

"State officer" has the meaning assigned to it under Article
260 of the Constitution;

"trade union" has the meaning assigned to it under section 2
of the Labour Relations Act,2007; and

3.(1) The objective of these Regulations is to-
(a) To facilitate the discharge of the mandate of the

Commission;

(b) provide for the procedure to-

4



(i) set and review remuneration and benefits for State
officers;

(ii) advise on remuneration and benefits for other public
offrcers; and

5.(l) Whenever a review is due, the Commission shall request
for relevant information, from public bodies, on remuneration
and benefits for their respective State and other public officers.

(iii) keep under review all matters relating to salaries and
remuneration of other public officers.

PART II_SETTING, REVIEWING AND ADVISING ON
REMUI\TERATION AND BENEFITS OF STATE AND

OTHER PUBLIC OFFICERS

Reviewcvcle. 4.(1) The Commission shall review and set remuneration and
benefits for State officers every four years.

(2) The Commission shall review and advise on
remuneration and benefits for other public officers every four
years.

(3) The Commission shall when undertaking a revierv under
paragraphs (1) and (2), evaluate remuneration and benefits of
State and other public offrcers with a view to institute change, if
necessary.

(a) The Commission shall undertake the review taking into
account the applicable national budgeting and planning cycles.

(5) Despite paragraphs (1) and (2), the Commission may
undertake a special review of the remuneration and benefits of
State and other public officers to address emerging
circumstances and conditions.

Requirements
and procedure
for submission
ofrelevant
information.
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Pension.

Considerations
during setting,
review and
arivisc on
remuneration
and benefits.

(2) The public bodies shall submit the relevant information

(a) in writing; and
(b) in such format and within such timelines as may be

specified by the Commission. .' '. ,li

6.(1) Pursuant to Article 230(a)(a) of the Constitution, the

Commission shall set the pension or gratuity due to a State

officer.

(2) The Commission shall, in consultation with relevant
stakeholders-

(a) advise on the pension or gratuity due to other publiq
offrcers taking into account the applicable laws; and

(b) undertake periodic reviews and make recommendations
on pensions payable to eligible persons.

7 /l\ Tha ftnmmiooi^n choll in apftino rerrie.rrina anr{ arl.risine, .\ i I i iiw Vviiiiaii-aiui^ rii-i., .^. evetr..E,

on remuneration and benefits, wher6 applicable, consider iny or
^ ^^-L!-^+i^- ^f +L^ f^lt^"':-^ --:-^:n!^^ orr! fiafrrr-a i,uiiiuirlaliurr vr ulv rvrluYYrllS PlrrlwlPrvD qlu aovlvlo-

(a) the principles set out under Article 230(5) of the
Constitution, section 12 of the Act and other applicable
laws;

(b) the economic performance of the country;

(c) the capacity of a public body to afford the cost of
proposed remuneration and benefits;

(d) the ability of a public body to sustain payment of
remuneration and benefits;

(e) the outcome of comparative surveys on the labour

5



Communication
and effective
date ofadvice.

Job evaluation.

markets and trends in remuneration;

(f) comparative analysis between t'emuneration and benefits
for similar jobs within institutions in the same sector to
ensure equity and competitiveness;

(g) job evaluation results as undertaken by the Commission;

(h) cost of living;

(i) existing collective bargaining agreements;

O achievement of performance and productivity targets;

(k) government policies and guidelines;

(l) the equitable share of revenue to county governments;

and

(m)any other relevant factor in determination of
remuneration or benefits.

(2) In this regulation "cost of living " means the cost of
purchasing goods and services as measured by the changes in

the Consumer Price Index as provided by the Kenya National
Bureau of Statistics from time to time.

8. The Commission shall communicate the-

(a) set and reviewed remuneration and benefits for State

officers indicating the effective date of implementation;
and

(b) advice on remuneration and benefits for other public

officers indicating the effective date of implementation.

9. The Commission shall undertake job evaluation covering
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Conduct ofjob
evaluation.

jobs in public bodies in order to-

(a) determine comparable and relative worth of jobs in
public bodies;

(b) determine equal pay for work of equal value; and

(c) ensure fairness and transparency in pay. :

10.(l) The Commission shall undertake job evaluation
where-

Procedure for
undertakingjob

(a) jobs in a public body have not been evaluated by the
Commission;

(b) a public body is established;

(c) a public office is established;

(d) a new job is established arising from-

(i) a change in the mandate of a public body; or

(ii) a change in the institutional structure of a public
body; and

(e) a change arises in the job content of a role in a public
body.

(2) A public body that meets the requirements for job
evaluation as set out under paragraph I may submit the
required information when requested by the Commission
during a scheduled job evaluation or when the public body
seeks for adviee of the Commission on remuneration and
benefits.

11.(1) The Commission shall-

8



evaluation.

(a) before undertaking a job evaluation sensitise public

bodies on the job evaluation;

(b) use an analyical, point-factor based job evaluation

system that evaluates jobs using compensable factors

determined by the Commission;

(c) engage the respective public bodies on job evaluation

results; and

(d) communicate the job evaluation results to the respective

public bodies, in writing.

(2) A public body shall-

(a) ensure all the jobs in the public body are evaluated by
the Commission;

(b) establish a committee responsible for job analysis and

development of j ob descriptions;

(c) ensure members of the Committee responsible for job
analysis and development of job descriptions in the
public body are trained on matters relating to job
evaluation;

(d) assess, identiff and determine the jobs to be evaluated

by the Commission;

(e) develop complete, accurate, approved and authenticated
job description manuals;

(f) provide feedback on the job evaluation results when
communicated by the Commission; and

9



(g) submit a request for review of the job evaluation results

if dissatisfied with the job evaluation results as

prescribed by the Commission.

(3) A public body shall align the job description referred to in
paragraph (2)(e) to the provisions of the'relevant law, where
applicable, and the approved human resource instruments.

(a) The Commission shall, where a job description for a State

officer or other public officer is not submitted and where
applicable, use the information provided in the relevant law to
evaluate the job.

(5) Where a job description for a public officer is not
submitted, the results of the previous job evaluation shall apply.

(6) Where a public body does not provide feedback on job
evaluation results, the Commission shall proceed to conclude
the job evaluation.

(7) In this regulation "compensable factor" means a job
attribute used to provide a basis for determining the worth of a
job in relation to other jobs.

lnformationto 12.(l) A public body that meets the requirements for job

:t-:I?m'j.:v evaluation as set out under regulation l0 shall submit to the
a DuDltc Doov
i";il- --" Commission information relating to jobs within the public body
evaluation. for the pu{poses ofjob evaluation.

(2) The information to be provided in paragraph (1) shall
include-

(a)the approved institutional structure;

(b)the approved staff establishment;

10



Review ofjob
evaluation
results.

(c) the approved career progression guidelines or schemes

of service;

(d) a list ofjobs in the public body indicating current grades

or levels;

(e) the complete, accurate, approved and signed-off job
description manual presented in a format as prescribed

by the Commission; and

(f) any other information that may be relevant for the job
evaluation.

13.(1) A public body, State officer or other public officer
dissatisfied with job evaluation results may, within forty days

from the date of communication of the job evaluation results,

request for the review of the results in accordance with this
regulation.

(2) a public body that is dissatisfied with the job evaluation
results shall submit to the Commission a request for the review
of the job evaluation results, in writing, set out the grounds for
review and attach supporting documents.

(3) A State or other public officer is dissatisfied with the job
evaluation results, may upon communication of the job
evaluation results-

(a) submit their grounds for review to the public body; and

(b) the public body shall, if satisfied that the grounds have

merit, submit to the Commission a request for review,
the grounds for review and supporting documents.

(4) Where the Commission requests, in writing, for additional
information relating to a request for a review of job evaluation

11



Validity ofjob
evaluation
results.

results, a public body shall provide the information within
twenty days from the date of receipt of the request.

(5) Where the Commission does not receive additional
information relating to a request for the review of job
evaluation results within the stipulated time, the Commission
may-

(a) extend the time for submission of the required
information; or

(b) make any other determination as the Commission may
considers fit.

(6) The Commission may review job evaluation results where
new material information or significant changes in the job
content are submitted to the Commission.

(7) The Commission shall review job evaluation results
within fifty-five working days from the date of receipt of all the

required <iocuments in support of a request ior review.

(8) Nothing in this reguiation shaii preciucie any pubiiibociy,
State officer or other public officer from engaging the
Commission further on job evaluation results.

14. Job evaluation results shall remain valid until the job is re-

evaluated by the Commission.

Request for
clarification.

Application of
Job Evaluation
results.

15. A public body may request for clarification from the

Commission on job evaluation results and the implementation
ofjob evaluation results.

16. The Commission shall use job evaluation results, among

other factors set out in regulationT,to-
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Procedure for
developing
salary
strucfures.

lnformation for
setting and
review, and
advise on
salary
sEuctures.

(a) set and review remuneration and benefits for a State

officer; and

(b) advise on the remuneration and benefits for other public
officers.

17.(1) The Commission shall-

(a) develop and set salary structures for State officers; and

(b) advise on the salary stTuctures for other public offtcers.

(2) The Commission, shall, before developing and setting
salary structures for State officers or advising on salary

structures under paragraph-

(a) conduct comparative surveys on labour markets and

trends in remuneration to determine the relativity of
remuneration of public service in relation to the market
trends; and

(b) subject the outcome of the comparative surveys on

labour markets and trends in remuneration to the
principles and factors set out in regulation 7.

18.(1) A public body shall upon request by the Commission
provide such information on remuneration and benefits as may
be required by the Commission to enable the Commission set

and review salary structures for State officers; and advise on

salary structures for other public officers.

(2) The Commission may, notwithstanding failure by a

public body to submit the required information in accordance

with paragraph (l),-

(a) set salary structures for State offrcers; and
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Validity of, and
advice on,
salary
structures.

Guidance on
implementation
ofsalary
sfuctules.

Recognising
productivity
and
_- -..t- _-._- - -- - _

PErrurluaruE
and award of
incentives.

Factors to be

considered in
recognising
productivity
and
performance.

(b) advise on the salary structures for other public officers.

19.(1) The salary structures set for State officers shall remain
in place until reviewed by the Commission.

(2) The salary structures for other public offtcers may only be

reviewed on the advice of the Commission.

20. A public body may request for guidance from the
Commission on implementation of-

(a) the set and reviewed salary structures for State officers;
or

(b) the advice on its salary structures for other public
officers.

21.(l) A public body may establish a financial reward and

cash award scheme based on productivity and performance
frah6da6anf Samarrrn.Lo nt innanfirra cnhomaa asfohlishcrl hrriiiciroSvarivrls r. elrrv rr v

the public body in accordance with existing laws, regulations,
e -^ll^!^^ ^-J -,:J^l:-^^E,UV9llurrsrrl PUrrvrgD dlllu BLrlugru.rED.

(2) A public body shall seek the advice of the Commission

on proposed financial rewards or cash awards before
establishing a financial reward or cash award scheme.

22. T\e Commission shall, in advising on productivity and

performance, be guided by the following factors-

(a) achievement of productivity and performance targets;

(b) the capacity of a public body to afford the cost of
proposed reward;
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Collective
bargaining
negotiation.

Procedure for
collective
bargaining
negotiation.

(c) the ability of a public body to sustain payment of the
reward; and

(d) government policies and guidelines.

23.(l) The Commission shall, pursuant to section 1l of the

Act, advise public bodies on the remunerative and benefit items
payable out of public funds in collective bargaining negotiation,

(2) Collective bargaining negotiation between a public body
and a trade union shall cover a four-year cycle.

24.(l) A public body with a recognition agreement with a
trade union shall seek the advice of the Commission on
remuneration and benefits items payable out of public funds
before the commencement of collective bargaining negotiation.

(2) A public body shall provide the following information
required for provision of advice on collective bargaining
negotiation-

(a) any trade union proposals and management
recommendations;

(b) the public body's financial performance;

(c) the budget allocation;

(d) the approved salary structure and staff establishment;
and

(e) any other information that may be required by the

Commission.

(3) The Commission shall, upon receipt of a request for
advice, provide the public body with advice on the

15



Submission of
request for
setting, review
and advice.

Review of
advice on

remuneration

and benefits.

remunerative and benefits items payable out of public funds for
purposes of collective bargaining negotiation, taking into
account the principles and factors set out in regulation 7.

(4) A public body shall undertake negotiation based on the
advice of the Commission.

(5) Upon conclusion of collective bargaining negotiation, the
public body shall request the Commission for clearance of the
draft collective bargaining agreement to facilitate its
registration at the Employment and Labour Relations Court.

PART III-MISCELLANEOUS PROVISIONS

25. The Commission may, at any time, upon the request of a
public body, in writing,-

(a) set and review the remuneration and benefits of the
State officers serving in the public body; or

(b) a.dvise on the remr-rneration and benefits of the other\-/ '_-_ _- _

public officers serving in the public body.

26.(l) The advice of the Commission, in relation to the
remuneration and benefits of all other public officers shall only
be reviewed

(3) The Commission may review its advice upon receipt of
new material information or justification not previously placed
before it provided that such review shall take into account the
principles and factors set out in regulation 7.

(4) The advice of the Commission once reviewed supersedes

any prior advice.

(2) A public body shall seek for the review of the advice of
the Commission in writing.
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Request for
information.

Disputes

relating to
remuneration

and benefits.

Monitoring and

evatuation.

27.(I) Pursuant to section 13(1)(a) of the Act, the Commission
may, request a public body to provide such information as may
be relevant.

(2) A public body shall, upon receipt of the request in
paragraph (1), provide the information to the Commission in the
manner specified by the Commission in the request.

28.(l) The Commission shall encourage the use of alternative
dispute resolution mechanisms in any disputes relating to
remuneration or benefits for State and other public officers.

(2) A public body shall notiff the Commission of any
dispute relating to remuneration or benefits for its State or other
public officers.

(3) A public body shall, where the Commission is not a party
to a dispute, notiS the Commission of any court proceedings
relating to the remuneration and benefits of its State or other
public officers within fourteen days of commencement of the
suit or service of pleadings.

29.(l) The Commission may monitor and evaluate the
implementation of its set remuneration and benefits for State

officers or advice on remuneration and benefits for other public
officers to-

(a) assess effectiveness in the implementation of the set or
reviewed remuneration and benefits of State officers and

advice on remuneration and benefits for other public
officers.

(b) identiff challenges in the implementation of paragraph
(a) above; and

(c) in liaison with public bodies, identify remedies, where

t7
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appropriate, for continuous improvement.

(2) The Commission shall sensitize public bodies on

implementation of tho-

(a) set and reviewed remuneration and benefits for State

officers; and

(b) advice on remuneration and benefits for other public
officers.

30. The Commission shall in the course of discharging its

mandate undertake consultations with its stakeholders.

I\ /f^I^ ^- +L^
J.YlCtU9 Vr! UIV 'rn11.......r -v-u

LYN CIIEROP MENGICH,
Chairperson,

Salaries and Remuneration Commission.
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NO. 10 0F 2011

SALARTES AND REMUNERATION COMMISSION ACT

[Dafe of ass ent: 27th JulY, 2011 .1

lDate of commencement: 29th July, 2011.1

An Act of Parliament to make further provision as to the functions and powers

of the Salaries and Remuneration Commission, the qualifications and

procedures for the appointment of the chairperson and members of the
Commission, and for connected purposes

[Act No. 10 of2011, Act No. 57 ot2012, Act No' 4 of2018']

PART I- PRELINNINARY

1. Short title

This Act may be cited as the Salaries and Remuneration Commission Act.

2. lnterpretation
(1) ln this Act, unless the context othenruise requires-

,,cabinet secretary,, means the cabinet secretary for the time being

responsible for matters relating to finance;
,,chairperson" means the chairperson of the commission appointed under

the constitution, in accordance with the procedure set out in section 4;

,,commission" means the Salaries and Remuneration commission

established by Article 230 of the Constitution;
,,public officer,, means a person holding a public office as defined in the

Constitution;
,,satary and remuneration" includes the ordinary, basic or minimum wage

or pay ,nd any additional emoluments and benefits whatsoever payable,

direcfly or indirectly, whether in cash or in kind, by an employer to an employee

and arising out of the employment of that employee;

,,secretary" means the secretary to the commission appointed by the

Commission under Article 250(12) of the Constitution, in accordance with the

procedure set out in section 16;

,,state officer" has the meaning assigned thereto in the constitution.

(2) Despite subsection (1), until after the first general elections under the

Constitution, references in this Act to the expression "Cabinet Secretary" shall

be construed to mean "Minister".

PART II_ COMPOSITION AND ADMINISTRATION

3. Powers of the Commission as a body corporate

ln addition to the powers of the cornmission under article 253 of the

Constitution, the Commission shall have the power to-
(a) acquire, hold, charge and dispose of movable and immovable

properly; and

G
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(b) do or perform all such other things or acts for the proper discharge

of its functions under the constitution and this Act as may lawfully be

done or performed by a body corporate.

4. Appointment of chairperson and members

(1) The chairperson and other members of the commission shall be appointed

in accordance with the provisions of Article 230 of the Constitution and this Act.

(2) The member of the commission under Article 230 (2)(c)(iii) of the

Constitution shall be nominated by a joint forum of professional bodies represented

by the Association of Professional Societies of East Africa.

(3) The chairperson and members other than those appointed under Article

230 (2)(d) shall serve on a full time basis for a non-renewable term of six years.

lAct No. 4 of 2018, Sch.l

5. Quatification for appointment of chairperson and members

(1) A person shall be qualified for appointment as the chairperson if such

person-
(a) holds a degree from a university recognized in Kenya;

(b) has knowledge and at least ten years' experience in matters relating

to either-
(i) public management;

(ii) finance and administration;

(iii) human resource management,

(iv) economics; or

(v) labour laws;

(c) has knowledge of labour market trends in Kenya as relates lo income

in the Public and Private sector;

(d) meets the requirements of Chapter Six of the Constitution; and

(e) has had a distinguished career in their respective fields'

(2) A person shall be qualified for appointment as a member if the person-

(a) holds a degree from a university recognized in Kenya;

(b) has knowledge and at least ten years' experience in either-
(i) finance and administration;

(ii) publicmanagement;

(iii) economics;

(iv) human resource management; or

(v) labour laws;

(c) meets the requirements of chapter six of the constitution; and

(d) has had a distinguished career in their respective fields'

(3) A person shall not be qualified for appointment as the chairperson or a

member if the person-
(a) is a member of Parliament or County Assembly;

(b) is a member of a governing body of a political pafiy;

(c) is a member of a local authoritY;

6
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(d) is an undischarged bankrupt; or
(e) has been removed from office for contravening the provisions of the

Constitution or any other law.

5. Nomination of members
(1) Every nominating body under Article 230(2Xb) and (c) of the Constitution

shall nominate its representative to the commission in a competitive and
transparent manner in accordance with section 7.

(2) A person shall not be qualified for nomination under Article 230 (2)(d) or (e)
of the Constitution unless such person holds the qualifications specified in section
s(2).

7, Procedure for nominations
(1) Within fourteen days of the commencement of this Act, or of the occurrence

of a vacancy in the commission relating to the members under Article 230(2)(b)
and (c) of the Constitution, the relevant nominating body shall, by advertisement
in at least two local daily newspapers of national circulation, invite applications
from persons who qualify for nomination under the Constitution and this Act for
nomination as a member of the Commission.

(2) The relevant nominating body shall consider the applications received under
subsection (1) to determine their compliance with the provisions of the Constitution
and this Act, interview the applicants and forward the names of two persons so
qualified, who shall be of opposite gender, to the Cabinet Secretary for onward
transmission to the President.

(3\ Deleted by Act No. 4 of 2018, Sch.

(4) Deleted by Act No. 4 of 2018 Sch.

(5) Deleted by Act No. 4 of 2018, Sch.

(6) Deleted by Act No. 4 of 2018, Sch.

(7) Deleted by Act No. 4 of 201fl Sch.

(8) Deleted by Act No. 4 of 2018, Sch.

(9) Deleted by Act No. 4 of 2018, Sch.

(10) The President shall, within seven days receipt of the names fonivarded
under subsection (2) nominate the members of the Commission from each
category and foruyard the names of the nominees, together with the name of his
nominee for Chairperson of the Commission, to the National Assembly.

(11 ) The National Assembly shall, within fourteen days of the day it next sits
after receipt of the names of the nominees under subsection (9), consider all
nominations and may approve or reject any nomination.

(12) Where the National Assembly approves the nominees, the Speaker shall
fonrvard the names of the approved nominees to the President for appointment.

(13) The President shall, within seven days of the receipt of the approved
nominees from the National Assembly, by notice in the Gazette, appoint the
chairperson and members approved by the National Assembly.

(14) Where the National Assembly rejects any nomination, the Speaker shall
communicate the decision to the President to submit fresh nominations.

7
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(15) tn appointing members under this section, the President shall observe the

principie of gender equity, regional and ethnic balance and equal opportunities for

persons with disabilities and shall ensure that at least onethird of the members

are of either gender.

[Act No. 4 of 2018, Sch.]

8. Oath of office

The chairperson, members and secretary shall each make and subscribe before

the chief Justice to the oath or affirmation set out in the First schedule.

9. Vacancy in office of chairperson or member

(1) The office of the chairperson or a member of the Commission shall become

vacant if the holder-
(a) dies;

(b) by notice in writing addressed to the President resigns Jrom otfice;

(c) is removed from office under any of the circumstances specified in

Article 251 and Chapter Six of the Constitution.

(2) The President shall notify every resignation, vacancy or termination in the

Gazefte within foudeen daYs.

10. Filling of vacancy

(1) \Mere a vacancy occurs in the membership of the commission under

.u"iion 9, the appointment procedure provided for under the Constitution and this

Act, shallapply.

(2) A member appointed under subsection (1) shall serve for a term of six years

but shall not be eligible for reappointment.

11. Functions of the Commission

ln addition to the powers and functions of the Commission under Article 230

(4), the Commission shall-
(a) inquire into and advise on the salaries and remuneration to be paid

out of Public funds;

(b) keep under review all matters relating to the salaries and

remuneration of Public officers;

(c) advise the national and county governments on the harmonization,

equity and fairness of remuneration for the attraction and retention of

requisite skills in the public sector;

(d) conduct comparative surveys on the labour markets and trends in

remuneration to determine the monetary worth of the jobs of public

offices;

(e) determine the cycle of salaries and remuneration review upon which

Parliament may allocate adequate funds for implementation;

(0 make recommendations on matlers relating to the salary and

remuneration of a particular State or public officer;

(g) make recommendations on the review of pensions payable to holders

of public offices; and

(h) perform such other functions as may be provided for by the

Constitution or any other written law.

8
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12. Guiding principtes for the Commission
(1) ln addition to the principles set under Article 230(5) of the Constitution, the

commission shall also be guided by the principle of equat remuneration to persons
for work of equal value.

(2) Without prejudice to subsection (1), the Commission shalltake into account
the recommendations of previous commissions established to inquire into the
matter of remuneration in the public service.

13. Powers of the Commission
(1) The Commission shall have all powers generally necessary for the

execution of its functions under the Constitution and this Act, and without prejudice
to the generality of the foregoing, the Commission shall have powers to-

(a) gather, by any means appropriate, any information it considers
relevant, including requisition of reports, records, documents or any
information from any source, including governmental authorities;

(b) interview any individual, group or members of organizations or
institutions and, at the Commission's discretion, conduct such
interviews;

(c) hold inquiries for the purposes of performing its functions under this
Act;

(d) take any measures it considers necessary to ensure that in the
harmonization of salaries and remuneration, equity and fairness is
achieved in the public sector.

(2) ln the performance of its functions, the Commission-
(a) may inform itself in such manner as it thinks fit;
(b) may receive written or oral statements from any person, governmental

or non-governmental agency; and
(c) shall not be bound by the strict rules of evidence.

14. Committees of the Commission
(1) The Commission may, from time to time, establish committees for the

effective discharge of its functions.

(2) The Commission may co-opt into the membership of the committees
established under subsection (1) persons whose knowledge and skills are
considered necessary for the functions of the Commission.

15. Procedures of the Commission
(1) The business and affairs of the Commission shall be conducted in

accordance with the Second Schedule.

(2) Except as provided in the Second Schedule, the Commission may regulate
its own procedure.

(3) The Commission may invite any person to attend any of its meetings and to
participate in its deliberations, but such person shall not have a vote in any decision
of the Commission.

(
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16. Appointment of secretary of the Commission

(1) The appointment of the secretary to the commission under Article 250(12)

of the Constitution shall be through a competitive recruitment process and the prior

approval of the National Assembly.

(2) A person shall be qualified for appointment under subsection (1) if such

person-
(a)

(b)

(c)

is a citizen of Kenya;

holds a degree from a university recognized in Kenya;

has at least ten years' experience in human resource management,

financial management or public management; and

meets the requirements of leadership and integrity set out in chapter
Six of the Constitution.

(d)

(3) As the chief executive officer, the secretary shall be responsible to the

Commission for-
(a) the implementation of functions of the Commission;

(b) the formation and development of an efficient administration; and

(c) the organization, control and management of staff'

17. Removal of secretary

(1) The secretary may be removed from office by the commission, in

accordance with the terms and conditions of service, for-
(a) inability to perform the functions of the otfice arising out of physical

or mental incaPacitY;

(b) gross misconduct or misbehaviour;

(c) incompetence or negligence of duty; or

(d) any other ground that would iustify removalf rom office under the terms

and conditions of service.

(2) Before the secretary is removed under subsection (1), the secretary shall

Oe iiven an opportunity to dlfend himself or herself against any allegations against

him or her.

18. Secondment of staff

(1) ln addition to the staff appointed by the commission under Article 252(1)

(c) ofihe Constitution, the Government may, upon the request by the Commission,

second to the Commission such number of public officers as may be necessary for

the purposes of the Commission.

(2) A public officer seconded to the commission shall, during the period of

secondment, be deemed to be an officer of the Commission and shall be subject

only to the direction and control of the Commission.

19. The common seal of the Commission

(1) The common seal of the commission shall be kept in such custody as

the'iommission shall direct and shall not be used except on the order of the

Commission.

(2) The common seal of the commission when affixed to a document and duly

authenticated shall be judicially and officially noticed and unless the contrary is

proved, any necessary order or authorization of the Commission under this section

shall be presumed to have been duly given.

10
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PART III_ FINANCIAL PROVISIONS

20. Funds of the Commission
(1) The funds of the Commission shall consist of-

(a) monies provided by Parliament for the purposes of the Commission;
(b) such monies or assets as may accrue lo the Commission in the course

of the exercise of its powers or the performance of its functions under
this Act; and

(c) all monies from any other source provided or donated or lent to the
Commission.

(2) The receipts, earnings or accruals of the commission and the balances at
the close of each financial year shall not be paid into the Consolidated Fund but
shall be retained for purposes of this Act.

21. Financia! year

The flnancial year of the commission shall be the period of twelve months
ending on the thirtieth of June in every year.

22. Annual estimates
(1) Before the commencement of each financial year, the Commission shall

cause to be prepared estimates of the revenue and expenditure of the Commission
for that year.

(2) The annual estimates shall make provision for allthe estimated expenditure
of the Commission for the financial year concerned and in particular, shall provide
for the-

(a) payment of remuneration in respect of the members of the
Commission;

(b) payment of salaries and remuneration in respect of staff of the
Commission;

(c) payment of pensions, gratuities and other charges in respect of
benefits which are payable out of the funds of the Commission;

(d) mainlenance of the buildings and grounds of the Commission;
(e) funding of training, research and development of activities of the

Commission; and
(f) creation of such funds to meet future or contingent liabilities in respect

of benefits, insurance or replacement of buildings or installations,
equipment and in respect of such other matters as the Commission
may think fit.

(3) The annual estimates shall be approved by the commission before the
commencement of the financial year to which they relate and shall be submitted to
the Cabinet Secretary for tabling in the NationalAssembly.

23. Accounts and Audit
(1) The commission shall cause to be kept all proper books and records of

account of the income, expenditure, assets and liabilities of the commission.
(2) Within a period of three months after the end of each financial year, the

Commission shall submit to the Auditor General the accounts of the Commission
in respect of that year together with-

11
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(a) a statement of the income and expenditure of the commission during

that Year; and

(b) statement of the assets and liabilities of the commission on the last

daY of that financial Year.

(3) The annual accounts of the commission shall be prepared, audited and

reporied upon in accordance with the provisions of Articles 226 and 229 of the

Constitution and the Public Audit Act, 2003 (No. 12 of 2003)'

PART IV - MISCELLANEOUS PROVISIONS

24. Report of the Commission

(1) The report of the Commission under Article 254 of the Constitution shall, in

respect of the financial year to which it relates, contain-
(a) the financial slatements of the Commission;

(b) a description of the activities of the Commission;

(c) such other statistical information as the commission considers

appropriate relating to the Commission's functions; and

(d) any other information relating to its functions that the commission

considers necessary.

25. Offences

A person who-
(a) without justification or lawful excuse, obstructs or hinders, or assaults

or threatens a member or staff of the commission acting under this

Act;

(b) submits false or misleading information; or

(c)misrepresentstoorknowinglymisleadsamemberorstaffofthe
Commission acting under this Act'

commits an offence and is liable to a fine not exceeding three million shillings, or

to imprisonment for a term not exceeding five rs, or to both

26. Regulations
(1) The commission may make regulations generally for the better carrying

into effect of any provisions of this Act.

(2) The power to make Regulations shall be exercised only after a draft of the

proposedRegulationshasbeenapprovedbytheNationalAssembly.
[Act No. 57 of 2012, s. 59.]

27. Code ofconduct

The commission shall develop a code of conduct for its members and staff.

28. Transitional and savings

Every person who immediately before the commencement of this Act was an

employee'of the Government attached to the former Perrnanent Public Service

Remuneration Review Board shall, upon the commencement of this Act be given

an option to serve in the commission and if not appointed by the commission, be

redeployed in the Public Service.

12
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FIRST SCHEDULE

[Section 8.]

OATH/AFFIRMATION OF THE OFFICE OF
CHAIRPERSON/A M EM BER/SECRETARY

I ................. having
been appointed (the chairperson to/member of/Secretary to) the salaries and
Remuneration commission under the salaries and Remuneration commission
Act, 2011, do swear/solemnly affirm that I will at all times obey, respect and uphold
the Constitution of Kenya and all other laws of the Republic; that I will faithfully and
fully, impartially and to the best of my knowledge and ability, perform the functions
and exercise the powers devolving upon me by virtue of this appointment without
fear, favour, bias, affection, ill-willor prejudice. (SO HELP ME GOD)

Sworn/Declared by the said

Before me this ... day of

Chief Justice.

SECOND SCHEDULE

[Section 15.]

CONDUCT OF BUSINESS AND AFFAIRS OF THE COMMISSION

1. Meetings
(1) The commission shall have at least four meetings in every financialyear

and not more than four months shall elapse between one meeting and the next
meeting.

(2) Meetings shall be convened by the secretary in consurtation with the
chairperson and shall be held at such times and such places as the chairperson
shalldetermine.

(3) Unless three quarters of the members otherwise agree, at least seven days'
notice of a meeting shall be given to every member.

(4) The chairperson shall preside over all meetings and in the absence of
the chairperson, by a person elected by the commission at the meeting for that
purpose.

2. Conflict of interest

(1) lf any person is present at a meeting of the commission or any committee
at which any matter is the subject of consideration and in which matter that person
or that person's spouse is directly or indirectly interested in a private capacity, that
person shall as soon as is practicable after the commencement of the meeting,
declare such interest and shall not, unless the Commission or committee othenrrrise
directs, take part in any consideration or discussion of, or vote on any question
touching such matter.
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(2) A disclosure of interest made under subparagraph (1) shall be recorded in

the minutes of the meeting at which it is made.

(3) A person who contravenes subparagraph (1) commits an offence and shall

be liatl",'upon conviction to a fine not exceeding five hundred thousand shillings'

or to imprisonment for a term not exceeding seven years, or to both.

(a) No member or staff of the Commission shall transact any business or trade

with the Commission.

3. Quorum

The quorum of the meeting shall not be less than half of the appointed members

with voting rights under Article 230 of the Constitution.

4. Voting

A decision of the commission shall be by a majority of the members present

and voting and, in the case of an equality of votes, the person presiding at the

meeting shall have a second or casting vote.

5. Minutes

Minutes of all meetings shall be kept and entered in records kept for that

purpose.
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REMLiNERATTOIU COMMTSSTON (REMUNERATTON AND BENEETTS OF STATE AND

ofriEFe PUBLTC OFFTCERS) REGUiJlTrCIhtS, 2022.

The Salanes and Remuneration Commission (SRC) is established under Article 230 of the

Constiti-rtion of Kenya and mandated to set and regularly review the remuneration and

beneflts for State officers, and to advise the national and county governments on the
remuneration and benefits for other public officers.

In addition, the Saiaries and Remuneration Commission Act, 20r1 vests additionalpowers

and functions on SRC. Section 26 of the SRC Act, 2011 mandates the Commission to
make regulations generally for the better carrying into effect of *.he provisions of the Act.

The Commission has pursuant to Section 26 SRC Act deveiopec the Draft Salaries and

Remuneration (Remuneration and Benefits of State and Other Public Officers

Regulations),2022. The draft regulations were subjected to public pafticipation and the

views of the stakeholders and general public were taken into account and where

appropriate incorporated into the draft.

f prepublication rneeting between the Parliamentary Committee on Delegated Legislation

and SRC was held on 3d June, 2022when SRC presented the draft regulations to the

amson House, 6th Floor,4th Ngong Avenue. P.O. Box 43L26, GPO-00100, Nairobi, Kenya. Tel: +254 (20)27L006517t173181I +254-7367t2864

l: info@src.go.ke website: https://www.src.9o.ke/ g -@ @ @srckenya @ Osncre @ O salaries and Remuneration commission
-,I.n1jl'Y-,'':y.;:"-I:]P.i::'i':.....":,a::x,',
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Committee. The Committee considered the draft regulations and guided on the change
to be made to the draft.

SRC has in line with the Committee's guidance made the requisite amendment to the
draft regulations by deleting clause 31.

Please find attached hereto the Revised Draft Salaries and Remuneration (Remuneration
and Benefits of State and Other Public Officers Regulations), /022, for consideration and
approval by the NationalAssembly.

The Commission appreciates the continued support of the National Assembly in the
discharge of its mandate and looks forward to your prompt action.

Yours

Mrs An Gitau, MBS
CoMMISSTON SECRETARY/CEO
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Ref. No: SRC/TS/12

Mr. Samuel Njoroge
Clerk of the National Assembly
Parliarnent Buildings
P O Box 41842 - 00100
NAIROBI

MRS. ANNE R. GTTAU, MBS
coM MrssroN SECR.ETARY/CEO
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Dear Mr. Njoroge,

DRAFT SALARIES AND REMUNERATION COMMISSION (R,EMUNERATION AND
BENEFTTS OF STATE AND OTHER PUBLTC OFFTCERS) REGIJI-ATIONS, 2022

Reference is made to your letter Ref. No. NA/DAA&OSC/CDL/20221{(02) inviting the Salaries and

Remuneration Commission (SRC) and SRC's letter Ref. No. SRC|ISIL2 dated 21* November 2022
on the above matter.

Duri;g tne meeting rr,ith ihe Cummittee on Deiegated iegislation rltt 22nc ltoveiit'oer- 2022, Sfr,C

presented the Draft Salaries and Remuneration Commission (Remuneration anC Benefits of State

and Other Public Officers) Regulations,2022 to the Committee and received comrnents thereon.

In the course of the meeting, the Committee asked whether SRC had either made, developed or
issued any statutory instrument, as defined under Section 2 of the Statutory Instruments Act, that
requires to be tabiecj before the National Assembly for approval in line with Section 11 of the said

Act"

In response to the inquiry made, SRC confirms that save for the Draft Salaries and
Remuneration Commission (Remuneration and Benefits of State and Other Public
Officers) Regulations,2O22 which have already been tabled before the National Assembly for
pre-pubiication scrutiny and approval, SRC has not made, developed.or issued any other Statutory
Instrument.

The Commission appreciates your cooperation and support as ttre discharge our respective

mandates.

Yours sincerely,
NATIONAL ASS BLY

RECEIVED

0 1 DtC 2022

CLEiiK'S OFFICE
O Box 41842, NAIROBI

,1*

Williamson House, Gth Floor, 4th Ngong Avenue. P.O. Box 43126, GPO-00100, Nairobi, Kenya. Tel: +254 (20) 271006517L17318L I +254-736712864

Email: info@src.go.ke Website: https://www.src.go.ke/ g @ Q @srckenVa @ @SRCKE @ O Salaries and Remuneration Commission



t

'a

TEACH ERS SERVICE COM MISSION

MEMORANDUM
ON THE DR.AFT SRC (REMUNE RATION AND BENEFITS OF

srATE AND OTHER PUBLTC OFFTCERS)
REGULATIONS 2022

By

THE TEACHERS SERVICE COMMISSION

24rH FEBRUARY, 2023

t.i

(

o o

o
€

Dt

ICC

,al
E
(,

gl
l,D
-



I

TSC MEMORANDUM ON THE DRAFT SRc (REMUNERATION AND
R BLIC OFFICERS

REGULATIONS 2022

1. INTRODUCTION

1.1 The Teachers Seruice Commission (the Commission) is established under

Afticle 237 (L) of the Constitution as a constitutional Commission with

primary functions being to: - register trained teachers; recruit and

employ registered teachers; assign teachers for seruice in any public

school or institution; promote and transfer teachers; exercise disciplinary

control over teachers; and terminate the employment of teachers

engaged in public seruice.

1,2 The Commission is further mandated Under Afticle 237 (3) of the

Constitution to: - review the standards of education and training of

persons entering the teaching service; review the national demand for,

and the supply of teachers; and advise the National Government on

matters relating to the teaching profession.

1.3 On the other hand, section 11 of the Teachers Seruice Commission Act

requires the Commission to: -

1.3.1

L.3.2

1.3.3

t.3.4
1.3.5

1.3.6

L.3.7

Formulate policies to achieve its mandate;

Provide strategic leadership and direction;

Prescribe teaching standards and ensure compliance;

Manage the Teachers' payroll;

Facilitate career progression & professional development;

Monitor the Conduct and Performance of teachers; and

Do all such other things as may be necessary for the effective

discharge of its functions and the exercise of its powers.

2



L.4 TSC is a Constitutional body bestowed with the specific mandate to

undertake teacher management functions. Under Afticle 250 of the

Constitution, membership of the Commission is constituted to facilitate

the discharge of the mandate. Article 249(2) (b) of the Constitution

clothes the Commission with independent status hence, it is not subject

to direction or control by any person or authority.

Further, the Commission is the single largest employer in the public

sector in this Country. By implication, the proposed Regulations on

remunerations and benefits of state and other public officers will have

ramifications on their interests and the legal framework for the

management of teaching service in this country.

1.5

1.6 The Commission has evaluated the proposed Regulations against the

background of its potentia! impact on public service, specifically teaching

seruice and hereby presents its views on the same for your consideration.

2. GENERAL VIEW ON THE PROPOSED REGULATIONS

2.L Definitions
'Benefits'- the word has been used to include both financial and non-

financial compensation. We are of the view that to the extent the

definition and/or interpretation thereof encompasses non-financia!

compensation; it is ultra vires as it exceeds the mandate of SRC under

Afticle 230 (4) of the Constitution.

2.2 Regulation 3 (b) (iii) postulates that SRC has the objective to : "keep
under review al! matters relating to salaries and remuneration
for other public officers"

It is our view that this objective falls outside the mandate of SRC as set

out under Afticle 230 (4) of the Constitution.

J



2.3 SRC's mandate is restricted by the Constitution to advise the National

and County Government on the remuneration and benefits of public

officers. The Regulations cannot grant a new substantive mandate to

keep under review all matters relating to salaries and remuneration for

other public officers.

In addition, the Constitution vests the function of managing public

officers to various public bodies in the public sector. In the case of the

TSC, aside from the power to hire and mange teachers, section 18 of the

TSC Act provides for a Secretariat staff to support the work of the

Commission. Consequently, having such a general clause in the proposed

Regulations is not only ultra vires the Constitution but will be a
usurpation of the role of employers in the public seruice.

2.4

2.5

2.6

2.7

Pension Manaoement in Kenya
Pension regime in Kenya is regulated by the Constitution and statute law

that includes the Pensions Act, the Retirement Benefits Act, and the

Public Service Superannuation Scheme Act. These legislations provide

statutory guidelines on the entire pension regime in public seruice.

Further, the statutory framework and attendant Regulations vests the

mandate for the management of retirement benefits with different

institutions in the public seruice including, the National Treasury, the

Retirement Benefits Authority and other public employers.

A plain reading of Regulation 6 of the proposed Regulations indicates

that it seeks to upset the above substantive statutory framework through

the "back door" i.e. subsidiary legislation. As a cardinal principle of a !aw,

which we have amplified herein-above, Regulations cannot amend a

substa ntive statutory provision.

4



2.8

2.9

For instance, the Regulations propose that SRC shall set and advice on

the pension or gratuity payable to state officer and public officers. This

contradicts the provision of the first schedule of the Pensions Act that

provides a statutory formula for calculating pension emoluments in public

service.

Under Section 11(g) of the SRC Act, the Commission has the mandate to

make recommendations on the review of pensions payable to
holders of public offices. The proposed Regulations now seek to

extend this mandate beyond the provisions of the Parent Act, i.e. SRC

Act to include the "settino and reviewinq oensions oayable to
elioible Dersons."

It is the TSC's view that this will create a glaring inconsistency that will

not stand the test of time and/or meet the legal threshold for law making.

The Regulation (s) as drafted and presented to the public contradicts the

spirit and tenor of the Pensions Act, the Retirement Benefits Act, and the

Public Seruice Superannuation Scheme Act.

2.t0 Accordingly, to the extent that the proposed Regulations encroach on

matters already sufficiently and substantially provided by the mentioned

statutes, the same fails the ultra virestest.

z.LL We reiterate that there are statutory legislations in place that create,

define and regulate the right to pension. The proposed Regulations will

render these statutory instruments impotent and circumvent the powers

and roles of bodies under the Pension Act, Retirement Benefits Act, and

Public Seruice Superannuation Scheme Act. In this regard, it is our view

that the proposed Regulations should be designed to ensure SRC

operates within the confines of the Constitution and relevant statute law.

5



Manaqerial preroqative of an employer

z.tz Generally, employers have the mandate to recruit, superuise, appraise,

and reward employees based on achievements and productivity

instruments developed by the employer.

2.t3 Accordingly, the TSC pursuant to Section 11(f) of the TSC Act has in

place the Performance, Recognition, Rewards and Sanctions Policy for its

employees. This policy framework complements the Performance

Contract and Performance Appraisal tools that measure employee

productivity, and consequently give rewards or sanctions where

appropriate.

2.t4 In the same spirit, the Public Seruice Commission has in place the

Peformance Rewards and Sanctions Policy Framework for the Public

Service. This framework establishes performance management system

for rewarding exemplary peformance, and where necessary,

administering sanctions for poor performance, with a view to enhance

productivity in the Public Seruice.

2.L5 Against this background, we note that, Regulation 21 (2) seeks to

irregularly grant SRC the mandate to advice on internal policies or

guidelines related to rewards and productivity.

z.t6 Accordingly, we propose that Regulation 21 be deleted to the extent

that it seeks to unlawfully usurp the mandate of Public Seruice employers

contrary to Article 249 of the Constitution.

Our view is further buttressed by the fact that issues of reward and productivity

are managerial, often emanating from the administrative prerogative that vests

exclusively with an employer. While we appreciate the mandate of SRC under

the law, TSC being a Constitutional Commission with operational independence

cannot be directed by "any other person" or "authority" save as provided in

law.
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CONCLUSION

For avoidance of doubt, we confirm that as Institution, we have had a perfect and

very cordial working relationship with SRC. While we appreciate the mandate of

SRC, we are of the view that the Regulations should be prepared in a manner that

will not diminish or encroach on the mandate of the employers in the public sector.
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REPUBLIC OF KENYA

Telegraphic Address
'Bunge', Nairobi
Telephone 2848000
Fax:2243694

Parliamentary Service Commission
Parliament Buildings
P. O. Box 41842 -00100
NtrInOBI, Kenya

E-mail: caenate(Aparliament.go.ke PAruIIMENT
CI.ERI( OF TEE SENTTE/ SECRTTIRY TO TEE PIRLITMEI{TTRY SENVICE COMMISSION

OUR REF: DLC/ADM1[|12^NT 24th February,z0z3

Mr. Samuel Njoroge,
Clerk of the National Assembly,
Parliament Buildings,
P.O Box 41842-00100,
NAIROBI.

Dear blult,,
MEETING WITH THE NATIONAL ASSEMBLY COMMITTEE ON
DELEGATED LEGISLATION ON THE DRAF-T SALARIES AND
REMUNERAITON COMMISSION (REMUNERATINO AND BENEFITS OF
STATE AND PUBLIC OFFICER$ REGULATION.2022.

Please refer to your letter Ref'NA/DA./I\&OSC/CDL|2023\(001) dated 16ft February 2023

inviting the Parliamentary Service Commission for a meeting with the National
Assembly Committee on Delegated Legislation to deliberate on the draft Salaries and

Remuneration Commission (Remuneration and Benefits of State and Public Offrcers)

Regulations,2022.

The Parliamentary Service Commission hereby confirms that it shall attend the meeting.

In the meantime, the Parliamentary Service Commission would like to present to the

Committee on Delegated Legislation the following memorandum of its views on the draft
Regulations:

MANDATE OF TIIE SALARIES AI\[D REMUNERATION COMMISSION
Members of Parliament

L Article 230 of the Constitution of Kenya" 2010 establishes the Salaries and

Remuneration Commission (SRC). Anicles 230(4) & (5) provides as follows:

@) The powers andfunctions of the Salaries and Remuneration Commission shall be

to-
(a) set dnd regularly review the remunerotion and benefits of

all State oficers; ond



,

(b) advise lhe nalionol and county governments on the
remuneration and bene/its of all other public of/icers.

(5) In performing its functions, the Commission shall take the following principles
into account-

(a) the need to ensure that the total public compensation bill is fiscalty
swtainable,'

(b) the need to ensure that the public services are able to attract and retain the
skills required to execute thetr functions;

(c) the need to recognise productivity and performance; and
(d) transparency and fairnes s.

Parliamentary Service Commissionts mandate
2. The Parliamentary Service Commission is established by Article 127 of the

Constitution which states as follows at Article 127(6):
(6) The Commission is responsible for-

(a) providing services and focillties to ensure the ctficient ontl elfective

fu nctio nin g of Parlla me nt ;
@ constituting olfices ln the porliamentary semice, and appointing

and supervising ollice holders;
(c) preparing annual estimates of expenditure of the parliamentary

service and submitting them to the National Assembly for approval,
and exercising budgetary control over the service;

(d) undertaking, singly or jointly with other relevant organisations,
programmes to promote the ideals of parliamentary democracy; and

(e) performing other functioru-
(t) necessary for the well-being of the members and staff

of Parliament; or
(ii) presuibed by national legislation.

3. The draft Regulations define "bcnefit" as "means any financial on non-financial
compensation or allowance that is provided to a State of other public oflicer which
is over and above the basic or consolidated salary and arising out of employment
of the State or other public officer."

SRC is over-stepping its mrndate end veering into the facilitative role of the
Parliamentary Service Commission
4. The Salaries and Remuneration has in past over-stepped its mandate of setting the

remuneration and benefits of State Offrcers.

2
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5. In particular, in the Gazette Notice dated 27th July 2022 in which the SRC

reviewed and set the remuneration for Members of the l3tl' Parliament, the

Salaries and Remuneration Commission purported to set the mileage claim for

Members of Parliament.

6. A claim for rnileage is a reimbursement for costs incurred in the provision of
transport for official purposes. This is a facility provided to Members of
Parliament by the Parliamentary Service Commission under Article 127(6\ of the

Constitution and not a benefit.

7. It is ultra vtres or beyond the powers of the Salaries and Remuneration

Commission under Article 230 (4) (a) of the Constitution to purport to set

facilitative allowances for State Officers as its powers are limited to setting and

regularly reviewing remuneration and benefits.

8. Article 230 (4) (a) must be read together with Article 127 (6) of the Constitution,

with each provision sustaining the other to achieve the aspirations of the people of
Kenya as set out in the Preamble to the Constitution.

9. The Salaries and Remuneration Commission should therefore not interfere with

the responsibility of the Parliamentary Service Commission to provide facilitation

to Members of Parliament to undertake their constitutional responsibilities. These

responsibilities entail travelling to and from Parliarnent to their respective

constituencies/counties.

SRC is over-stepping tts mandate end veering into the employment role of
State Organs with respect to public ollicers end in particular that of thc

Parliamentary Scnice Commission with respect to parliamentery staff
l0.The Constitution of Kenya makes a distinction between the mandate of the

Salaries and Remuneration Commission with respect to State Officers and with

respect to Public Officers.

I l.It is important for the Salaries and Remuneration Commission to properly

recognize the distinction between its constitutional power to set remuneration and

benefits for State Offrcers and its power to advise on the remuneration and

benefits for other public officers. During the Constitution making process, the

Commiffee of Experts on Constitutional Review in their final report dated I ls
October, 2010 stated as follows with regard to the Salaries and Remuneration

Commission at paragraph 7 .5.5.4:
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7.5.5.4 The Salaries and Remuneration Commission

The functions of lhe Salaries and Remuneration Commission were
revised in the RHDC. Ils power to sel the remuneration of MPs, members
of the executive, including the president, members of commissions an6
other independent offtces ancl olher senior office holtlers was retoined but
its power to sel the remuneration of other public of/icers was removed.
This is because setting solories in the pubtic service is a matter closely
linked to government policy and subject to collective bargoining. Ir ls
therefore not appropriotely taken oul of the hands of the executive (and
unions) and given lo an independent body. Insteotl, under the RHDC the
Commission wos to moke recommendations on oll other salaries etc in
the public service. The Commission was covered by the provisions of
Chapter 16 of that draft and so is independent. A rigorotts process must be

followed to remove members of the Commission.

The composition of the Commission was also revised to ensure that each
sector affected by its dectsions can nominate members to serve on it. In
addition, three additional members of the Commission were to supply
professional advice and do not vote (these are persons designated by the
Attorney'General's oflice, by the Cabinet Secretary responsible for /inance
and by the cabinet secretary resporcible for human resottrces).

The Salaries and Remuneration Commisslon protects constitutionol
democracy in two imporlant ways. First, fottowing proctice in many
modern democracles, lt ensures that people do nol set their own salories -
thus although MPs muil pass the budget, they do not set their own
salories. secondly, it protects lhe remunerotion of members ol the
instllutions thot are intended to guard the Constitation and oversee thc
executive ond Parlioment, So, for lnstance, Porliomcnt or the executive
cannol intimldote judges by threatening to lower thcir solaries - the
salaries ore sel and protected by the Commisslon,

l2.In summary, State Officers do not have a direct employer who is responsible for
their supervision and therefore well placed to set their remuneration. The SRC
therefore comes in to sct the remuneration for State Offrcers. On the other hand,
public offtcers have a direct employer responsible for their supervision, reward
and discipline and therefore the employer of respective public officers is vested
with the responsibility of setting the remuneration for the public officers.

4



13.The role of the Salaries and Remuneration Commission with regard to public
officers is therefore restricted to an advisory role. It follows that in so far as the

remuneration and benefits of public officers are concerned, the Salaries and

Remuneration Commission's role is limited to an advisory role. Employers of
public officers are not required to obtain the approval of the Salaries and

Remuneration Commission when setting the salaries and benefits of public
officers.

l4.The draft Regulations by SRC seek to make it mandatory for public bodies to
comply with the advice it provides with regards to the remuneration and benefits

of public officers.

l5.The Supreme Court has occasion to deal with the matter of advice by

constitutional commissions in Petition No. 42 0f 2019 between Kenya Vision 2030

Delivery Board
and The Commission on Administrative Justice and 2 Others where the Supreme

Court held as follows:

We have observed that the question on the implementatton of
recommendations to public entities from Commissions has been recurring
in dffirent cases before this court and other superior cotrts. As such we

are of the opinion that the following guiding principles ought to assist

courts when coruidenng a matter concerning the binding nature of
recommendations ftom Commissions or other public bodies:

Guiding Principles on the recommendations from Commission to public
bodies:
(a) Any power to makc a recommendation ought to be specifically

providedfor in the Constitution or in lav';

@ Recommendations do not necessarily bind the person to whom, or
entity to which, it is addressed;

(c) A recommendationfrom a Commission is only birdw upon a public
entity where it has been speci/ically provtded for in the

Constitutton or tn law;
(d) The manner in which a recommendation is to be tmplemented by a

Public entity is discretionary;
(e) Exercise of discretion in implementing a recommendation may only

be interfered where there is gross abuse of discretion, manifest
injustice or palpable excess of authortty

5



0 Any recommendation by a Commission which is not implemented

may be reported to Parliament for any further action, if necessary.

16. Section l0 of the Parliamentary Service Act, 2000 (now repealed) provided as

follows:
10. Parliamentary scheme of service

The Commission shall prescribe a scheme of service setting out the terms and
conditions for the appotntment of the o/ficers and other staff of the Service which
shall provide for-

(a) the appointment and confirmation of appointment of oficers and
other stafi

(b) promotions, resignations and termination of appointments;
(c) the scales of salaries and allowances; and
(d) the designation and grades of oficers and other sta/f.

17. The succeeding Act, the Parliamentary Service Act, 2019 at section I 1(l) provides
that-

In addttion to the functions set out in Article 127(6) of the Corctitution, the

Commission shall - determine and review the terms and conditions of
service of the persons holding or acting in the ofices of the Service.

l8.The Salaries and Remuneration Commission has recently sought to review and

advise on the abolition of various allowances payable in the public service and

sought to enforce implementation of the same by setting the effective dates for
compliance.

19.As set out above, the Salaries and Remuneration Commission may advise but it is
the prerogative of the specific public entities that employ the public oflicers to set

the remuneration and benefits of the public oflicers in its employment.

Comments on specific clauses in the draft Regulations
20. Clause 4(1) provides that the SRC shall review and set remuneration and benefits

for State Offrcers every four years.

21.In the last review, carried out by SRC in 2022, the Parliamentary Service

Commission observed that-
(i) SRC had placed Members of Parliament as well as Court of Appeal judges

in the same Job Grade at category Fl.
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(ii) Uunlike Court of Appeal judges whose salaries were graduated, salaries tbr

Mernbers of Parliament were static.

22.However, salaries for Court of Appeal Judges and indeed all other public officers

are graduated with annual increments factored in to compensate for inflation and

the rising cost of living. This is therefore discriminatory and unfair treatment to

Members of Parliament.

23.Taking into account the fact that the review contemplated at clause 4 is to be

undertaken every four years, SRC needs to make provision for an annual

increment in salary for Members of Parliament.

24. Chuse 4(4) provides that the Salaries and Remuneration Commission shall

undertake the review taking into account the applicable national budgeting and

planning cycles. This is contrary to section I l(e) of the Principal Act which

provides for the Commission to simply undertake the review. It is thereafter the

responsibility of Parliament to determine whether to allocate funds for
implementation of the review. It is Parliament's role to make the budget as well as

plan for the country's medium-term expenditure framework. The Commission

should therefore work closely with Parliament and the National Treasury with
undertaking reviews of remuneration and benefits.

25.The following clauses in the draft Regulations usurp the independence of other

Constitutional Commissions to handle staff maffers:

(i) Clruse 8 provides that the Salaries and Remuneration Commission shall advice

on the remuneration and benefits for public offtcers indicating the effective date

of implementation thereby implying that the Salaries and Remuneration

Commission has power to direct public bodies on when to implement changes in

remuneration for their offtcers.
(ii) Clause 10 (1) (a) and Clause ll (2) (a) which require that all public bodies must

have a job evaluation conducted by the Salaries and Remuneration Commission.

(iii) Clause 19 (2) provides that the salary structures for other public offtcers may

only be reviewed on the advice of the Commission.

26. These proposals infringe on the powers and responsibilities of employers of public

officers to undertake their own job evaluations for employees. In particular, the

Parliamentary Service Commission, the Judicial Service Commission and the

7



Public Service Commission have the power to undertake job evaluation for public
offrcers who are employees of these Commissions.

27 .The Salaries and Remuneration Commission has no powers to redefine contractual
relations between an employer and employee.

28. Clause l9(2) is ultra vires the powers of the Salaries and Remuneration
Commission as set out in the Constitution and the Salaries and Remuneration
Commission Act which is to advise on the remuneration and benefits of other
public officers. The Commission cannot compel a public service instinrtion to
maintain the salary structure of is public officers as advised by the Commission.

29. Clause 21(2) provides that a public service institution shall seek the prior advice
of Commission before awarding its public officers a reward for productivity and
performance. Again, this derogates from the power of employer public service
institutions and goes beyond the powers of the commission to advice.

30.By purporting to set and regularly review the allowances and benefits paid in the
public service generally and in particular the Parliamentary Service the Salaries
and Remuneration Commission has overstepped its constitutional mandate and
contravened the Constitution and Parliamentary Service Act.

3l.That it is unfair labour practise to alter to their detriment the allowances and
benefits of an employee midway through their employment. Such an action would
also be in breach of the conhact between the employees and the employer.

32.The Parliamentary Service Commission notes the need for Constitutional
Commissions and Independent Offrces to work together in a collaborative, mutual
manner while respecting each other's mandate. Article 259(Ll) of the Constitution
should be read together with Article24g(z) of the Constitution which provides:
(2) The comrntssions and the holders of independent ofices-

(a) are subject only to this Constitution and the law; and
(b) are independent and not subject to direction or control by any

person or authority.

33. A Policy across the entire public sector should take the wide and varied mandates,
the unique human resource needs and different environments of all the
organizations that comprise the public sector into account.
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34. The nomenclature of allorvances is unique to institutions and it would not be

prudent to merge. rename and restructure allowances and benefits.

35. Clause 23(2) is ultra vries the powers of the Commission by prescribing the

period of collective bargaining agreements. The Commission may advise on the

period of a collective bargaining agreement but may not subscribe the period of
the agreements.

36. Clause 24 (l) provides that a public service institution with a recognition
agreement with a trade union shall seek the prior advice on the Commission before

commencement of collective bargaining negotiation. This derogates from the

power of employer public service institutions and goes beyond the powers of the

Commission to advice.

37. Clauses 26(2),(3) & (4) are similarly ulfa vires to the powers of the Commission

and derogate from the power of employer public service institutions and goes

beyond the powers of the Commission to advice.

3S.Clauses 28 (1), (2) end (3) are ultra vires to the powers of the Commission with
regard to advise to employer public service institutions as well as the established

procedure of litigation before the judiciary.

RECOMMENDATIONS
The Parliamentary Service Commission therefore recommends, that in exercise of its
oversight authority under Article 95(5Xb) of the Constitution and its powers under the

Statutory Instruments Act" the National Assembly directs the Salaries and Remuneration
as follows:

l. That the Salaries and Remuneration Commission should operate strictly within its
mandate under Article nu@)(a)&(b) and-

(a) Only set the remuneration and benefits for State Offrcers and cease attempting
to dictate matters of a facilitative nature such as reimbursement of expenses

incurred by State and Public Officers in the carrying out of their duties;
(b) Advise on the remuneration and benefits of all other public oflicers without

attempting to set the same by insisting that is advise is binding or setting
deadlines for implementation.

(c) Cease attempting to abolish various allowances in the public service.

9



,

I

I

2. That in operationalizing clause 4(l), the Salaries and Remuneration Commission
treats all State Offrcers in the same job grade equally and in particular makes

provision for an annual increment in salary for Members of Parliament.

3. That the Salaries and Remuneration Commission do delete or revise the following
offending clauses in the draft Regulations:
(a) Clause 4(4)
(b) Clause 8

(c) Clause l0(1)(a)
(d) Clause I l(2)(a)
(e) Clause l9(2)
(f) Clause 2l(2)
(g) Clause 23(2)
(h) Clause 24(r)
(i) Clause 26(2),(3) & (4)

O Clause 28(l), (2) & (3)

The above matters are humbly submiued for the consideration of the National Assembly
Committee on Delegated Legislation.

Yours&,K5,

tu:
J. M. cBs,
CLERK SENATEISECRETARY,

Rt. Hon. (Sen) Moccs M. Wctug'ule, EGH, MP,
Speaker of the National Asscmbly/Chairman,

Parliamentary Service Commission,

Parliament Buildings,
NAIROBI.

cc
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MEMoRANDUMoFTHEPUBLICSERVICEcoMMISSIoN
ON THE PROPOSED SALARIES AND REMUNERATION COMMISSION

(REMUNERATIONAND BENEFITS OF STATE AND OTHER PUBLIC

oF'FICERS) REGULATIONS, 2022

Introduction

The Commission has reviewed the proposed Regulations and has observed that
there are areas which need to be reviewed. It should be noted that the Public

Service Commission (PSC) had presented its views on the Regulations

sometime last year and had also appeared before this Committee, as previously

constituted, sometime last year in which the Commission raised several issues,

most of which have unfortunately been disregarded by SRC.

Constitutional and Legal Mandate

Article 234(2)(dl of the Constitution mandates the Pubtic Service Commission

(pSC) to investigate monitor and evaluate personnel practices in the public

service. Section 59 of the Fublic Service Commission Act, 2OL7 defines

personnel practices to include remuneration and other conditions of service.

Further under Article na Q)@l the Commission has power to review and make

recommendations to the national government on conditions of service for

public officers under its Purview.

In a clear breach of PSC's constitutional and legislative mandate, SRC deals

directly with Ministries, Departments and Agencies, including State

Corporations and Public Universities without involving the Public Service

Commission which is the responsible Commission for the said institutions. The
pSC notes that the draft Regulations are seeking to legislate this
unconstitutional and unlawful conduct of SRC.

The pSC, being the responsible Commission for the Ministries, Departments,

Agencies, State Corporations and Public Universities is the one responsible for
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staff establishment and orgamzation structures for the said institutions. The
PSC therefore has a bird's eye view on all the institutions and would therefore
be able to determine any disparities in terms, remuneration and benefits in theinstitutions and be able, as the responsible commission, to regula rize anydisparities while considering advise from the sRC on remuneration andbenefits for the said institutions.

Allowing sRC, through these Regulations, to deal directly with the institutionsthat fall within the mandate of PSC, would create distortion in the terms ofservice therefore negating the principre of parity of treatment.

The constitution also establishes other service commissions which areresponsible for reviewing conditions of service for officers under them. Theseinclude: the Parliamentary Service commission; the Judicial ServiceCommission; the Teachers service commission; The National police Servicecommission; and the county Public service Boards. The Regulations do notrecognize these institutions at all.

In reviewing conditions of service, the Public Service commission and otherservice commissions may find it necessary to review remuneration andbenefits' The Regulations as crafted are scanty on the procedure to be followedor documents to be attached. There should be provisions on when a servicecommission can seek advice from sRC, how it shall seek the said advise andwhat documents to be submitted arongside the request.

It is also observed that the Regulations seek to make advise provided by theSalaries and Remuneration commission binding yet the wording in theconstitution, as interpreted by the supreme court pet. No. 42 of 2oLg limitsits role to advise. This is in recognition of the fact that under Article 41(5) of theconstitution employees have a right to enter into collective bargainingagreements' The parties to the negotiation of a CBA are defined, they are atrade union, employers, organization and the employer.

whereas it is proper for service commissions to seek for advice from SRC asthey engage in the negotiations, sRC is exceeding its mandate by attempting togive itself power to clear the negotiated agreement and even to monitorimplementation of the advice it has given.

It would be useful to have separate provisions dealing with the two distinctfunctions of sRC. The Regulations should have two parts. The hrst part should

a
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exclusively deal with SRC's mandate of reviewing and setting the Remuneration

and Benefits for State Officers for which SRC has absolute powers and the

second part should provide for SRC's function of advising the national and

county governments on the remuneration and benefits of other public officers.

These two functions cannot be mixed up because they present different and

distinct functions for SRC. Bundling both powers together in the entire
Regulations creates a distortion of SRC's functions and causes the overreach

by SRC as the distinction is lost.

Apart from the general views expressed herein, the Commission presents the

attached detailed matrix containing the Commission's specific views on the

Regulations.
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PROPOSED AMENDMENTS TO THE SALARIES AND REMUNERATION
COMMISSION

(REMUNERATIONAND BENEFITS OF STATE AND OTHER PUBLIC
oFFICERS) REGULATIONS, 2022

No. CLAUSE ISSUE PROPOSED AMENDMENT
PART I-PRELIMINARY PROVISIONS
PART II- SETTING, REVIEWING AND ADVISING ON REMUNERATION AND BENEFITS
OF'STATE AND OTHER PUBLIC OFFICERS

2 The definition of Public body
a term which has been used
in the entire draft regulations
gives SRC power to deal
directly with Ministries,
Departments, Agencies, State
Corporations and Public
Universities all of which fall
within the mandate of the
Public Service Commission.

SRC should deal with the
responsible Service
Commissions which are:

(a) Public Service
Commission

(b) Parliamentary Service
Commission

(c) Judicial Service
Commission

(d) National Police Service
Commission

(e) Teachers Service
Commission

(f) County Public Service
Board

(g) County Assembly
Service Board

SRC may also deal directly
with Constitutional
Commissions and
Independent offices for their
staff

Dealing directly with

The definition should be as follows:-

"public body" means
(a) Public Service Commission
(b) Parliamentary Service Commission
(c) Judicial Service Commission
(d) National Police Service Commission
(e) Teachers Service Commission
(f) County Public Service Board
(g) County Assembly Service Board
(h) Constitutional Commission and

Independent Office
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No. CLAUSE ISSUE PROPOSED AMENDMENT
institutions that fall under
the mandate of PSC is an
encroachment on the
mandate of the PSC

2 4 The entire clause exceeds the
powers and functions of SRC
as provided in Article 230(4)
of the Constitution and
Section 11 of the SRC Act.

3 5 The clause exceeds the
powers and functions of SRC
as provided in Article 230(4)
of the Constitution and
Section 11 of the SRC Act.

It gives SRC power to deal
directly with Public bodies to
the exclusion of service
commissions who are
responsible for review of
terms and conditions and are
therefore able to determine
how to deal with requests and
SRC recommendations.

4 The reguiations do not
provide for a guide on when
a service commission,
responsible for public officers
may seek for advice, the

Introduce a clause 5(3) as follows

Where a Service Commission has reviewed
conditions of service for public officers

and it is establishedunder its u11

4(1) should read as follows
4. (1) The Commission shall

review and set the remuneration and
benefits State Officers' every four
years;

(2) The Commission shall
keep under review and advise on
other public oflicers' remuneration
every four years; and
(s)

@-evalr*ate-the
f state

iew

delete sub regulation 3 a review
encompasses evaluation)-

5(1) Whenever a review is due, the
Commission shall call forrelevant
information from public service
institutions, onremuneration and benefits
for their respective State officers. e+h€r
publie-emeers- ( delete)

For public officers SRC should wait for
requests from the service commissions or
the employer.
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l[o. CLAUSE ISSUE PROPOSED AMENDMENT
procedure and required
documents

that there is need to review salaries and
remuneration, the service commission
shall request SRC to advice on the
proposed salaries and remuneration.

7(1) (e)

and U) The clause exceeds the
powers and functions of SRC
as provided in Article 230(4)
of the Constitution and
Section 11 of the SRC Act.

Job evaluation and
performance evaluation are
responsibilities of the
employer, not SRC

(6) The Commission shall, in
undertaking a review or keeping
under review all matters relating to
the salaries and remuneration of
public officers inaccordance with
these Regulations, consider -

(a) the principles set out under
Article 230 (5) of the
Constitution, Section 12 of the
Act and other legalprovisions;

(b) the economic performance of the
country;

(c) the capacity of the public body to
afford the cost of the proposed
remuneration and cost;

(d) the ability of the public body to
sustain payment of remuneration
and benefits

(e) the outcome of comparative
surveys on the labourmarkets
and trends in remuneration;

(f) comparative analysis between
remuneration benefits for similar
jobs within institutions in the
same sector to ensure equitY and
competitiveness

(g) cost of living

(h) job evaluation results as
undertaken by the releuant seruice
commission

(i) cost of liuing;

5.
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existing collectiue barg aining
agreements

(t<)

WPerformance
eualuation results.

Introduce in the interpretation of terms
a definition for a service commission to
include:

a) Public Service Commission;
b) Parliamentary Service Commission;
c) Judicial Service Commission;
d) Nationa-l Police Service Commission
e) Teachers Service Commission;
0 County Public Service Board;
g) County Assembly Service Board;

and
h) Constitutional Commission and

Independent Office.

Ciause 8(b) should be deleted

0)

No. CLAUSE ISSUE PROPOSED AMENDMENT

6 8(b) Under Clause (b)
SRC seeks to be the one to
advise and at the same time
determine the date of
implementation.

This would make the advice
binding, contrary to the
finding in Supreme Court in
Pet. No. 42 of 2079.

Once SRC give advice, the
implementation date should
be left to the em I

7 9to 13 Job evaluation is the work of
the employer not SRC.
The employer should first
undertake job evaluation then
seek advice on remuneration
or review of remuneration
from SRC

Clause 9 should be amended to read

9 A service Commission sha-ll, prior to
seeking advice from SRC on review of
salaries and remuneration attach a job
evaluation report to the request.
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No. CLAUSE ISSUE PROPOSED AMENDMENT

The responsibility to conduct
a job evaluation should be
placed on the service
commission.

The clauses exceed the
constitutional and statutory
powers and functions of SRC,
specifically Article 230(a)P) of
the Constitution which has
been interpreted by the
Supreme Court in Petition No.
42 of 2OL9.

Clauses 1O to 13 should be deleted

The service commissions shall develop
own procedures for conducting the job
evaluation.

14- 16 These clauses are redundant
since job evaluation should
be undertaken by the service
commissions

Delete clauses 14 to 16

I7 The marginal not is on the
procedure for developing
salary structures but the said
procedure is not provided.

RegulationblT(2) is a
duplication of 7(1)

Either delete 17 (ll (a) or provide the
procedure for developing a salary
structure for state officers

Regulation 17(1)(b) should read

Advise on broad parameters to be used by
public institutions to develop salary
structures.

Regulation 17(21 should be merged with
rezulation 7

18 It is assumed in the draft
regulations that it is only SRC
who can give advice on its
own motion.

Consequentiy, the regulations
do not guide on how service
commissions should go about
seeking advice on the review
of their salary structures

The regulations should provide a
procedure or requirements that service
commissions should comply with in
seeking advice on review of salary
structure

11. te(2) The clause exceeds the
constitutional and statutorY
mandate of SRC, the wording
gives it super powers over the

Delete 19(21

9

lo

| ^o.
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No. CLAUSE ISSUE AMENDPROPOSED MENT

An employer should be able
to review the salary
structures for the employees
For PSC this is provided for
under Section 53 of the pSC
Act, 20 17 which prescribes
the parameters to be
considered.

employers.

L2. 23 clause encroaches on the
Public Service Commission
powers and functions in
Article XaQ)@ ) of the
Constitution as read with
Section 62 of the Public
Service Commission Act.

The

13. 24(sl Collective bargaining is
recognized under Article 41(5)
of the constitution. The
negotiation is between the
employer and the relevant
trade union.

It is for this reason that the
drafters of the Constitution
limited SRCs role , with
regard to public officers to
only advise on parameters ,
which the employer should
consider in the negotiations

Once SRC has provided the
parameters it becomes
functus officio.

The regulation SRC powers
on implementation of the
advice which is responsibility
of the employer. This
provision creates unnecessary
bureaucracy in collective

ln

CIause 23 should be deleted in its
entirety.

Clau se 24(5). Should be deleted
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PART uI- MISCELLANEOUS PROVISIONS
Clause 28(2) & (3)should be deleted.The clause is superfluous

as the procedures for
dispute resolution in court
is provided for in various
rules of procedure for
different courts.

L4. 28(2],& (3)

29 The role of SRC with regard
to public officers, as
interpreted by the SuPreme
Court in Petition no 42 of
2Ol9 is to advice.

There is no Constitutional
or Legislative function or
power to monitor and
evaluate the advice.

15.

I

k;
A.M. MUCHIRT, (AMBI
CHAIRPERSON

24Ih FE,B.RUARY 2023.
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REPUBLIC OF KENYA
IN THE STIPREME COURT OF I(ENYA

(Coram: Mtatlu; Ag. CI & Ag. P, Ibralim, Wanjala, Njoki & Lenaola, SCJJ)

PETffION NO. 42 OF zotg

-BETWEEN-

I(EI{YAVISION 2ogo DELIVERY BOARD .APPBLI-ANT

-AND-
THB COMMISSION ON

ADMINISTRAT[VB JUSTICE..... .......1ST RESPONDENT

THB HON. ATTORNEY GENERAL.... ...........2ND RESPONDENT

ENG. JUDAII ABEKAH .......3RD RESPONDENT

(Being an appealfromthe Judgment of the Court of Appeal at Nairobi
(Nambuye, Kiage * fWurO3;l in Ciuil Appeal No. t4t of zot5 dettuered on

z./ September zotg)

JUDGMENT OF THE COURT

A. BACKGROUND

[r] This Petition of Appeal is dated 6th November 2oLg and was filed on 7t,

Novernber 2otg. The Appellant has challenged the entire Judgment and orders of

the Court of Appeal (Nq,mbuye, I(iage & Murgor) at Nairobi in Civil Appeai No.

t4t of 2ot1 delivered on zTth Septembey 201.9.
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[z] This matter can be traced to the publication of l(enya Gazette Notice No. 1386
of rTth February 2oo9 which establishecl the I(enya vision 2o3o Delivery Board
("tlre Boarcl") to, tnter crlia, make policies, provicle aclvice alcl overall leadership,
oversight, guidance and poiicy direction in the implementation of the Vision
2o3o' As part of rneeting its objectives, the Board placed an advertisement in the
claily newspapers for the position of Director (Enablers and. Macro) withil its
establisirment. The 3r'cl fts5p6ndent secured a three-year contract of ernployment
for this position with the Boarcl, effective z3rd March 2oo9. Clause 6 of the
contract provided for renewal of the contract six months to expiry, but subject to
approval by the Board. Six tnonths to the expiry of his contract, the
3'''l ltespondent wrote to the Boarcl requesting for a renewal of his contract. FIis
reqttest was rejected on the grouncls that his performance was below par, ancL the
contract was subsequently terminated through a decision clated z3rd March zotz.

tSl Aggrieved by the Board's decision, the 3ra Respondent appealed to the
Minister for Planning and National Development and Vision 2o3o (,,the
Minister"). The Minister renewecl the 3rd Responclen'L's contract for a period of
one year, but the Boelrd declined to allow liirn back to work. As a result, the 3.a
Respondent sought the intervention of the rst Responclent, the Cornmission on
Adrninistrative Justice (CAJ).

[4] After iirvestigating the utatter, CAJ in a report dated roth October zot3
concltrded , inter a/ia, that the Board hacl "itttpttgnecl Arttcles 47 and. g9 of tlrc
constthLtion and sections 2 and B(a), (b) and (d) of the commission of
Adrninistratiue Jttsttce Act onfab' aclmtntstt'attue actiot7." Consequently, the CAJ
nracle recommendations to tire Boarcl to: pay tlrc 3,rr Respondent en eqtdualent of
huelue ntonths salary ancl alloLuences in contpenscftionfor the one ueor periocl of
the reuiewed contract;factlttate tlrc 3'',t Responclent to access lrLs personal efficts
Jrotn lisfonner offi-ce; and offir ltitn an ttnconclitional apology for tlrc treattnent
nteted out to /rrnr. The Board cleclined to irnplement cAJ's recommenclations

?
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prompting the 3'd Respondent to file JR Case No. zz3 of zot4, Repttblic us. I(enya
vision 2o7o Deliuery Board & another Ex-parte Eng. JudahAbelcah.

[S] At the High Court, the 3,.a Respondeirt sought an orclet" of manclarnus to

compel the Board to comply taith the recomrnendattons of CAJ, compensatton,

and costs. The High Court identified three issues for deterrnination as follows : Dtd
CAJ haue jurisdictton to detennirte the tnatter uhich hacl giuen rtse to these

proceedings? Can the decisions of CAJ be enforced by issuance of an order of
mandamus? and who slrculdbear tlrc costs of the proceeclings?

[6] On z6th Februaly 20L5, t]re High Court (W. Ibrir,,f, found that although CAJ

had the powers to investigate the 3rd Responclent's claim, it co d not comD el the

which rts

imnlemented. In the Learned Judge's opinion, in rnatters involving exercise of
judgment and discretion, a priblic officer or public agency can only be directed to
take action; it cannot be directed in the manner or the parlicular way the

discretion is to be exercised. Ultimately, the learned Jridge found that CAJ does

not have coercive powers over the institutions that it investigates. The Corirt founcl

that where an organization refuses to implement the recommendations of CAJ,

the onlv action the ission can is to make reuort to the ational
Assembly. Thereafter, the National Assembly can take appropriate action
pursuant to Section 44G) of the Commission on Administration of Justice Act
(CAJA). With regard to costs, the Court orderecl each party to bear their own
costs on the ground that even though the 3.a Respondent's application hacl failed,
it was not frivolous.

[z] The Judge concluded that since the Corninission cannot compel a state agency

to implernent its recommenclations, it fo that a cannot pel a

governmen t asencv to imr-ll ent suc}r recomm endations through an order of

fin

tnandamus. Further that the only exception where a court can compel a public
agency to implement a recommendation is where "there fs gross abttse of
discretton, tnanifest injusttce or palpable excess of authorttA" eclutualent to

3
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denial of a settled rigltt which tlrc petitioner is entttled, and there is no other

plain, speedy ond accurate rerned!)." l.he trial court concluded tirat the 3.a

Respondent had not invoked that exception to warrant issuance an order of

mandamus.

[B] Aggrieved by the decision of the High Court, CAJ fited Civil Appeai No. r4r of
2015, Conunission on Adninistrattue Justtce u l{enya Vision 2o7o Deliuery

Board & z otlrcrs. The 3r(l Respondent also filed a cross-appeal. The Learned

Judges of Appeal (Nantbuye, I1age & Murgor) framed four issues for

deterrnination as foiiows: ultether CAJ tnd the mandate to interuene in the

3'd Respondent's cornplahtl; whether tlrc Board is a pttblic entity; ulrctlrcr the

CAJ's recltLest to tlrc Board to irnpletnent its recomntendations fn fauottr of tlrc

3rd Respondent fell within tlrc realnt of perfortnetTce of a public duty; and

wlrcther in the circtnnstences of the appeal, the JtLdge exercised his discretion
judiciottsly tulrcn lrc dismissed the JR proceedings.

[g] On zTtl'September 201.9, the Court of Appeal allowed both the appeai and the

cross-appeal. Tire Appellate Court granted the 3.,1 Respondent's prayer for

manclamus as was sought in the Judicial Review Appiication; declared that the 3',t

Respondent's right to fair administrative action was infringed and awarded him
I(ES Too,ooo/= as compensation with interest from the date of Judgment of the

Fligh Court. The costs of appeal and cross-appeal were also awarded. In doing so,

the Learned Judges of Appeal agreed with the trial Judge's finding only to the

exteut that CAJ had the powers to investigate the 3rct Respondent's claim and

make recolnmendations.

[ro] The Court disagreed with the Fligh Court's finding to the effect that the only

remecly availabie to a beneficiary of CAJ's recornrrendations is limitecl to

reportinq of s;':.clt fi-nclings to the National Assembly. The Court found nothing in
Article 254 of the Constitution to suggest that such recommenclations have no

force of law aud are therefore not arnenable to enforcement by a court of law. It
also founcl that the cornplaint raised by the 3.d Responcient fell within the
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definition of administrative action as defined in Section z of the CAJA as it relatecl

to the Board's failure to accede to the Minister's renewal of the 3.d Responcl.ent's

contract, and the failure to accede to CAJ's request to convert the Minister's

renewal of the said contract for one year to twelve (rz) months' salary

compensation together with other attendant remedies. The Court ernphasized tliat
the Board's actions fell witirin the realm of public larv and were therefore

amenable to Judicial Review proceedings contrary to the findings of the Judge in
the impugned decision.

[rr] Consequently, the Court found that the 3.d Respondent had demonstratecL

gross abuse of discretiou, and that the Board was bound to impleurent the

recommendations of CAJ.

[rz] Aggrieved by the finding of the Court of ,,\ppeal, the Board filed this appeal as

of right pursuant to Article r6S(+Xa) of the Constitution. The Board raises three
grounds of appeal summarized as follows:

a. The Appellate Court incorcectlA concluded thqt the recommenclations of
CAJ haue tlteforce of lau and are binding to public bodies;

b. The Learned Judges erced in law in holding that the fact that the Boarcl

dtd not challenge the action of the Mtnister in extending the S,d

Respondent's contract or cAJ's recomtnendattons, then tlrc CAJ's

recommend.ations are binding on it; ancl

c. The learned Judges erced by assesstng d.antages in fauour of the 3d
Respondent when the High Court clid not malce onA assessment of
dantages,

B. PARTIES SUBMISSIONS

(q) The Appellantt

5
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[rS] The Board submits that the Court of Appeal solely relied on Arlicle z54Q) of

the Constitution and overlooked Section +z(+) of the CAJA. In that context, the

Board submits that Alticle 254(r) of the Constitution was not relevant to the

matter before the Court as it relates to the general obligation of independent

commissions to subrnit a report to the National Assernbly at the end of each

financial year. The Board contends that, pursuant to Section +z(q) of the CAJA,

the letnedy where thele has been non-corrrpliance with the recommendations of
CAJ, is for CAJ to prepare a report of the Board's failure to implement the

recommenclatious to the National Assernbly for appropliate action. Relying on the

authority of Sams on Clrcrnbe Vtdco us. ltrels on l{ilurno & others [zo16]
eI(LR, the Board maintains that CAJ ought to have followed the procedure in the

CAJA ins[ead of seeking an orclel of manda]nus.

[r4] Learned Counsel for the Board fuither subrnits that in view of Section 43(3)
of the CAJA, CAJ's recorrlmenclations are not outrigirtly binding and that an order

of mandarnus will not issue where there is discretion on the public body to act or
not to act. Furthermore, that there is no provision in the Constitution or in the

CAJA that gives CAJ porvers to enforce its decisions and recomrnendations as if
they were a Court order. In support of this argument, the Board cites the cases of
I{rrlcuta Mabnai Ilanzisf us Peris Pesi Tobilco & z other.s [zor3] eI(LR,

R(Bradley) us Seo'etary of State for Wot.k and Pensions [zoo3] EWCA

Civ g6(Pages 51 to rro) and Justus l(ariuki Mate & oLnother us Martin
NyagaWunbot'a & antotlrcr'lzot7) eI(LR (pages 111 to r31). Learned Counsel

also reliecl in the authority of Courtcil of GoueT.rlors & ,tZ others u Attorney
Generrrl & g others (hfierested Pan'ties); I{crtiba -Instrtrrte & z others
(Anrrcus Curiae), and SC Reference 3 of zorg; [zozo] eI(LR (Re Councit of
Gouernors).

[r5] The Board furthermore submits that the recornrnenclations of CAJ are not
binding ancl tirat public bodies have no obligation to irnplement them ancl takes

issue with CAJ's recommenclations to compensate the 3xt Respondent despite the
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Minister cotnmunicating to him that the extensiol of his coptract had been

declined. In that regard, the Board submits that the Court of Appeal convertecl

what was a normal Judicial }teview Application into a Constitutional petition.

[16] It is also the Board's submission that the 3.,t Respondent coulcl not overlook

or sidestep the laid down dispute resolution institutions such as the Courts and go

directly to CAJ for a deterrnination of their grievance. Citing Sections B and 3o of
the CAJA, Alticle 159(1) of the Constitution, the cases of Sentibq. Gor.don & z
others us fnspectot' of Gouernrnent (Civil Appeal No. o6 of zoog) [zoro]
UGSC 3o and In Re the Mqtter of the Inter.irn Indepenclertt Electot"ctl
Cornrnission [zou] eI(LR, the Board urges that if the dispute between the
parties was whether the 3.d Respondent was entitlecl to the renewal of his

employment, then the same ought to have been filed before the Employment and

Labour Relations Court.

[r7] Lastly, the Board faults the Court of Appeal for proceeding to assess damages

on its own rnotion instead of referring the matter bacl< to the l{igh Court for
assessment of damages. The Board closes its submission by praying that the
appeal be allowed with costs.

(b) The AttorneA Generq.l

[r8] We note that the Attorney General did not file its written submissions.

However, Ms. Chilaka, appearing in person for the Attorney General on the date of
the hearing, did associate herself with the submissions of the Board to the extent
that CAJ's recolnmendations are not binding and therefore have no force of 1aw.

(c) The t"t Respondent

[rg] In response, CAJ argues that it can make recommenclations to a public body
concerned in an alleged violation and that those recorrmendations are binding by

l

a
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virttre of tu'ticles 19, 24gU), zz(t) &(z) and SgQ),@), (SXb), (tr),(i) & 0) of the

Constitution. CAJ rnerintains that in Article Sq(zxe) and 0) of the Constitution, it
does have the mandate to receive and investigate cornplaints about alleged abuses

of human rights and take steps to secure appropriate redress where human rights

have been violated, report on compiaints investigated under paragraphs (h) and

(i) and take remedial action. CAJ also submits that, uncler Section B(d) of the

CAJA, it lias an obligation to report to the National Assembly bi-annually on the

cornplaints investigated uuder paragraphs (a)and (b) and the remedial action

taken thereon.

[zo] In that regard, CAJ argues that there are several ways through which it can

achieve its manclate including recorrmendations, aclvisory opinions and

proposals. Relying on the cases of SARC us. DA (ggglzots([zors] ZASCA 156,

Ecortornic Freedorn Fighters us. Spealcer of the Alational Assernbly
rrnd Otlrcrs; Dernocratic Alliance us Spea/c er. of the -A/afion al Assernbly
rrnd Others [zot6] ZACC t1, and Blo-clc's Lana Dictionan.y, CAJ contends that
it is ern red bv the Cons tutron and the Act to make decisions that are

I

comnel'ling or bindins on the nrrblic officers or l'rodies rvhich are concerned in

violations It states that its action was equivalent to a rernedial action and not a
recornlnendation

[zr] In response to the Board's subrnissions that the order of rnanclamus could

not issue, CAJ submits that the Board had a public duty to comply with its
decision and failure to do so entitled the 3r(i Respondent to an order of mandamus

sought.

fzzf cAJ contends that it had iurisdiction to hanclle the 3d Respondent's

cornplaint for renewal of his contract and that the process featurecl unfairness ancl

irregularities which amounted to a breach of Article 47 of the Constitution on the
right to fair aclministrative action. CAJ maintains that it was created to
cornplirnent the court systetn and that Chapter 4 of the Constitution does not set a

hierarchy of juriscliction of the Courts ufs o uis its mandate i1 dealing with

a
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complaints on violation of human rights. Consequently, CAJ prays that this Cour[

upholds the Court of Appeal's decision.

(d) The g",t Respondent

[zS] In opposing the appeal, the 3'a Respondent, while citing Articles Sg, t;g(4),
z+g(t) (z), z5z, zz(t) & (z) of the Constitution ancl Section B of the CAJA submits

that CAJ 's recommendations have a binding character unless chailenged by a

legal process and are duly set aside or varied.

lzqi The 3'a Respondent therefole submits that the Board and other public

bodies have an obligation to implement the recommendations of CAJ uniess

challenged by a legal process and duly set aside or varied.

[25] The 3rd Respondent urges that CAJ is a part of constitutional dispute

resolution mechanisms which are complernentary to the court process. iiurther
that the centrality of courts remains unchallenged considering that enforcement of

recommendations of CAJ require judicial intervention.

lz67 Concerning the Court of Appeal's mandate to assess darnages in favour of a

party on appeal when the High Court did not do so, the 3.a Respondent while

citing Section g(z) of the Appellate Jurisdiction Act, Rule 3r of the Court of Appeal

Rules, and the case of Selle & antother u.s. Associctted Motorboqt
Cornpany & others [r968] EA rz3, submits that the Court of Appeal did not err

in assessing damages.

C. ISSUBS FOR DETERMINATION

lzZl From the above submissions, the following

determination:

ISSUCS crystalize for

l. Whether tlrc recomnter'Ldattons of CAJ are binding on public bodtes and if
public bodies haue an obligatton to implemertt CAJ's recommendations?a

9Petition No. 42 ot 2Ot9
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ff. whether the cotn't oJ'Appeallnd jurisdtctton to auorcl clamages?

tii. If tlrc ansu)er to (i) is in the ffirntattue, u.tltat are the appropriate reltefs?

(i) wlrcthe, the recorrtntenclatiotas qf CAJ are binding on public
bodies?

[zB] CAJ is established under Section 3 of t]re CAJA as a slrccessor to the public

Cornplaints Standing Cornrnittee. The CAJA is an Act of Par-liament to restructure
the I(enya National Human Rights and Equality Commission Justice pursuant to
Article SgQ) of the Constitution. Regarding the powers of CAJ, Section 5 of the
CAJA specifically provides as follows:

add the der
the constitution. the cornrnission shall have power to-

(a) acquire, holcl, charge and clispose of movable ancl
immovable property; and

(b) do or perform all such other things or acts for the
proper discharge of its ftinctions uncler the constitution
ancl this Act as may lawfully be clone or performecl by a
body corporate."

Section 5 irnplies that the powers conferred upon CAJ are in adclition to the power
of cornrnissions in Article 253 of the Constitution. Alticle 253 of the Constitution
makes provision for incorporation of Commissions, wltilst Article 254 of the
co,stitutio, makes provision for reporting by the same.

[zq] All constittitional Comrnissions ancl inclependent olfices have an obligation
uncler fu'ticle 254O) of the Constitution, "as soon as lrracticable, after the
end of each financial year to submit a reDort to the dent to

a

Dof

a

Parliarnent". I'hese reports may be limited to a particular issue. From the
foregoing provisions, it is eviclent to us that the CAJA was to give effect to Ar.ticle

Petition No.42 of 201.9
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t- 59U) of the Constitution. CAJ is also bounci by the provisions of Article zS+G) of
the Constitution. We therefore find fault in the Court of Appeal's conclusion that
the reporting that is anticipated to be done by CAJ to Parliament, is separate or
different from the reporting of its investigative report undertaken in discharge of
its mandate in any given year. [So] Further, the CAJA is clear on the functions of
the CAJ in the following terms:

"[8]. The functions of the Commission shall be to-

(a) investigate any conduct in state af;fairs, or any act or omission
in public administration by any state organ, state or public
officer in National and County Governments that is alleged or
suspected to be prejudicial or irnproper or is likely to result in
any impropriety or prejudice;

(b) investigate complaints of abuse of power, unfair treatment,
manifest injustice or unlawful, oppressive, unfair or
unresponsive official conduct within the public sectorl

(c) report to the National Assembly bi-annually on the
complaints investigated under paragraphs (a) and (b), and the
remedial action taken thereonl

(d) inquire into allegations of maladrninistration, delay,
administrative iqiustice, discourtesy, incompetence,
rnisbehavior, inefEciency or ineptitude within the public service;

(e) facilitate the setting up of, and build complaint handling
capacity in, the sectors of public service, public offices and state
organs;

g

rt

a
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(f) worh with different public institutions to promote alternative
dispute resolution methods in the resolution of complaints
relating to public administration;

(s) recomrnencl compensation or other appropriate remedies
against persons or bodies to which this Act applies;

(h) provide aclvisory opinions or proposals on improvement of
public administration, including review of legislation, codes of
conduct, processes and proceduresl

(i) publish periodic reports on the status of administrative
justice in I(enya;

CI) promote public awareness of policies and administrative
procedures on matters relating to administrative justice;

(k) take appropriate steps in coqiunction with other State organs
and Commissions responsible for the protection and promotion
of human rights to facilitate prornotion and protection of the
fundamental rights and fi'eedoms of the individual in pufulic
administration;

(l) work with the I(enya National Cornmission on flurnan Rights
to ensure efficiercy, effectiveness and complementarity in their
activities and to establish mechanisms for referrals and
collaboration; ancl

(m) perform such other functions as may be prescribecl by the
Constitution and any other written law.

[3r] Frorn the foregoing provisions, it is not contestecl that CAJ is rnandatecl to
investigate complaints of abuse of power, unfair treatment, manifest injustice or
nnlawful, oppressive, unfair ol Llnresponsive official conduct within the public

t

a
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t- sector. We therefore agree with both superior courts' finding that CAJ was
mandated to entertain and make recornrnendations with regard to the 3rd
Respondent's compiaint.

[Sz] Under Section zg of the CAJA, once it has investigated a complaint arisipg
from the carrying out of an aclministrative action of a public officer or any other
public body, CAJ is under mandatory obligation to resolve the matter before it by
conciliation, mediation or negotiation. If the matter cannot be resolved, and it
determines that the adrninistrative action was carried out unjustly or
unreasonably, the CAJ shall make such recornmendations as it de fit.

ISSI Section 4r of the CAJA also provid.es for action to be taken by CAJ foliowing
an inquiry in the following terms:

"The commission H&y, upon inquiry into a compraint under this
Act take any of the following steps_

(a) where the inquiry discloses a criminal offence, the
matter to the Director of public prosecutions or any other

or as
Co ston mav tl mfita the

I

con edn or
Dersons;

(b) th ta othe

hich
th

n a tio
er

(c) recommend to the comprainant and to the relevant
governmental agency or other body concerned in the
alleged violation, other se th

(d) provide a copy of the inquiry report to all interested
parties; and

Petition No. 42 of 2019
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(e) submit summonses as it deems necessary in fulfilment
of its rr-^ antlate. "

[S+.1 Furtherrnore, under Section 44 of the CAJA, where CAJ conc]udes that the

person or State Organ or public office or organization being investigated is griiity

of misconduct, it has an obligation to renort the rnatter to the anoropriate

authority

[gS] Ihe bone of contention, then, is whet]rer these recommendations are binding

on such public bodies.

t36l In the Mattet' of the National Land Cotnrnission, Advisory Opinion

Reference z of zot4; [zotS] eI(LR, in her concurring opinion, Ndungtt, SCJ,

definecl the words'rccommend', advise, research, investigate, encourage, assess,

monitor aird oversight' to mean actions that provide a facilitative role
rather than a prirnary one. In her opinion, the context in which those words

are ttsed, preslunes that there is another bod), or organ whom such

recornme advice. research. investieations ! enconragement,
ancl assessrnent shall be sent to. received bv. ancl in relation to which
the proposals shall be implemented. In her opinion, a body with oversight

function, and a bocly that inlplements the recomrnendations of the former, are

different, and their roles do not overiap. For tiris reason, there is neecl for clear

separation of roles between a body providing oversight, and a body Lrpon which

the oversigirt is to be conducted.

[37] Also, in Re Council of Gouerrlors, this Court defined a recommendation

ars follows:

"[52] In our considered opinion, the ternt'1'ecotttrttendation" is
the opero,tionol yan'dsticlc in t/rfs entire clebate. In tlis regard,
LUe agree with those tuho ltaue srrbmitted tltat tlis term should

.frst and forentost, be s.ccorded its literol and ncrtttroJ rneaning .
'I'ouan'ds tlrfs encl, generally spealcing, a recornrner.do:tion is a
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L suoo ol' for a certg:in c(t e of c.ction. Such
t ordin bind oTt or ett

to ushich. it fs . It is fo, the recipient of q

recornntend-atiort, to deterrnine what bnport he should. oLtto1ch to
it. Ifotaeuer, the categories of recornrnend.qtiotts ere rtet)er.
closed. Recontntendatiotts rnqa differ, in tlrcir rneorning, nature
o:nd effect, depending ort the context in wlich they qre
deployed."

ISSI On the binding nature of the recommendations by the Commission on

Revenue Allocation, this Court found as follows:

*[6o] To'lcing o.ll these into accourtt, it is o:ur cortsid.ered. opinion
that the bu the rsston orl eueltue

t Alloca tion are rtot bindina either the No:tionq.l Assernblu.
or the Seno,te. Whcfi the htso llouses cart:ntot do houeuer is to
ignore or cosuo,lla deq.l uith such reconlntend.qtions. To hold.
otheru:ise' tDo"ttld eleuate the Cornrnis.sion aboue Pqrliannent in
the legislatiue cho:in. we therefore a.gree with both the spealcer
of the Nqtionul Assernblg qnd the Lqw societg in their
submissions to the effect that, ft rtot hque been the
atlten tiort of the. sof Constinl: rl to strrrn the

u Pqrlia:rn tn
Iis onR " [emphasis

addedl

tSgI Similarly, in Re Council of Gouerrtors, this Court was persuaded by the
High court decision speaket., No.kuru county Assernbla & 46 others u
Cornrnission on Reuenue Allocation & g others, HC Constitutional petition

No. 368 of zot4; [zorS] eI(LR, where Lenaola, J (as he then u,,as) found t]rat the
recommendations addressed to all the 4T County Assemblies and County

(
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Executives, bv the Co ou Revenue Allocation were not bindine to the

Seuate lxrt for d order. reasons for a devia must be siven

[+o] From the foregoing Constitr-rtional provisions, the statutory provisions and

authorities irighlighted, it is our finding that whereas CAJ has the requisite

mandate to mal<e recommendations to a public officer or a public body, the same

is not binding. A recommendation can only be bindiirg when the same is

specifically provicled for in the Constitution or in law. Neither the Constitution

nor the CAJA states that CAJ's recomrnendations are binding. Consequently, the

Board had the discretion to deterrnine the manner in which they were to
irnplement CAJ's recornmendations. Towarcls that end, we find and affirm that the

CAJ's recolnmendations to inter alia: pay the g,a Respondent an ecluiualent of
tuelue monfhs salary and allotuonces in compensatton for a one-Aear period of
the reuietaed contract; factlitate the 3r'tt llsspsndent to access his personal effects

fr"om lisfornrcr off.ce; and offer hhn an" utconditional apology for the treattnent

nteted out to /rfm, were not binding upon the Board. We therefore fault the

appellate colti't's couclusion that CAJ's recornmendations were binding on the

Board.

[+r] We agree with the Board's submission and the Fligh Court's finding that

tttrcler Section +z(+) of the CAJA, the rernedy where there has been non-

cornpliance with the recommendations of the CAJ, is for the CAJ to prepare a

reoort of tl-re Board's failure to imolern t the recommendations the National

t

for a CAJ ought to have explored the options set out

in Section 4r of CAJA. Ultimately, we agree with the trial Court's finding that not

even a Court of law can dictate the rnanner in which a recomrrendation should be

itrrplenrented. The only exception, as pointecl by the trial Court, is where "thereis
use n7 tn able

equivalent to denial of a settled right which the aggrieved party is entitled, and

there is uo other piain, speedy and accurate remedy." It is our finding that the

circumstances of the appellant's case do not fit the said exception.
,
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[qz] Even where such exceptional circumstances are pleaded, who then bears the

burden of proving abuse of discretion? It is our opinion that where a party is so

aggrieved by the exercise of discretion or lack of it thereof, by a pubic office of
officer or institution, it is for that party to prove that their case fits within the four

corners of the exception set above. In the instant appeal, we agree with the trial
Court that the 3rd Respondent did not discharge this burdeir of proof. Mere

allegation that the Board declined to comply with the CAJ's recommenclation is

not enough to prove gross abuse of discretion, manifest injustice or palpable

excess authority.

t+Sl We have observed that the question on the implementation of

recommendations to public entities from Commissions has been recut'ring in

different cases before this Court and other Superior Courts. As such we are of the

opinion that the following guiding princtples ought to assist courts when

considering a matter concerning the binding nature of recommendations from
Commissions or other public bodies:

Guidinq Princinles ort the recornrttendctions Cornrnission to

a

fuEp-bpdies:

a. Any pou)er to rno,ke q- recornrnendqtion ought to be specifically
prouidedfor in the Constitl.rtiott ot irt lotw;

b. Recornntendo:tions do not necessarily bind the person to tuhorn,
or entitg to which, it is addressed;

c. A recornntendqtion frorn a Corttrrtission is only binding upon a
public entitg where ft has been specifi-calla prouided. for in the
Constitution or in law;

d. The fito:ttrter in which o- Tecotntrtendation is to be irnptetnented-
bA ,, Pubtic entifu is dfscre tionary;

e. Exercise of discretiott irt bnplernenting q. Tecorrtrnend.o:tion nlslJ
onlA be interfered where there tion

t
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f. Ana recornrrtendo'tiort by q cornrnis.sfon uhich is not
irnplernented rlr.cru be reported to PoLrlioirnent for. any fin.ther
r;.ctiott, if ne ces s crr,ll ;

[q+) We need to note at this juncture that Cominissions are slrpposed to act as

watchdogs and co-operate and work with government arms. It is the duty of
Parliament to implement reports from commissigns pursuant to Article 254(r) of
tire Constitution and Section B of the CAJA. Comrnissions therefore cannot
implernent their owil recornmendations nor force a recotnmenclation on a public
body lest they usurp the role of Parliament, which is the organ vested with the
manclate to enforce implementation. For avoidance of d.oubt, a public office or
body or state organ to whom a recommendation is made need not appeal against
such a recolnrlendation for it not to be binding on it.

(ii) Wtether the court of Appeal hadjurisdiction to q.tuorrd.

dantages?

[+s] The Court of Appeal aliowed the 3rd Responclent payment of twelve (rz)
tlonths' salary as compensation in lieu of the one-year renewal of contract which
the Board cleclined to accept; access to the office to collect personal effects, and. an
apology. ovel and above that, the court of Appeal awarcled the 3ra Respondent a

sum of IGhs. Too,ooo.oo upon its finding that his right to fair administrative
ziction had been infringed by the Board.

L4.61The Board submits that CAJ did not have the rnanclate to awarcl any relief to
the 3'd respondent as it had declined to renew his contract, a decision
cotnmunicated to him by the Minister. The Boarcl faults the Court of Appeal for
converting what was a normal Judicial Review Application into a constitutional

)

I

Petition No. 42 of 2019
18



)

f petition and proceeding to award damages instead of referrilg the matter back to
the High Court. The Board also urges that the dispute between the paities was
tahether the 3'a Respondent was entttled to the renewal of his ernployment and,
that the same ought to have been taken to the Employment and Labour Relations
Court. on the contrary, CAJ and the 3.a Respondent submit that CAJ had the
mandate to make the compensation and that the Appeliate Court rightly to
awarded damages and compensation where none was made by the trial Court.

lqZl Hawng found above that CAJ's recommendations did not bind the Board, it
is our ultimate finding that there was no basis for the Court of Appeal to award
compensation to the 3'a Respondent. Although CAJ has the requisite mandate to
award compensation under Section B(c) of the CAJA , (taltich Section requit,es
it to report to the Nqtionq.l Assetnbly bi-oLnnually on the cornytl61ints
inuestigated and the rernedial q.ction talcen tl.rcreonl, it is our finding that
Section B of the Act cannot be read in isolation. It has to be read together with

n ch vid
Section 4r provides as follows:

"The Commission ffi&Y, upon inquiry into a complaint under this
Act take any of the following steps_

a. where the inquiry discloses a criminal offence, refer
the rnatter to the Director of public prosecutions or
any other relevant authority or undertahe such other
action as the commission may deem fit against the
concerned person or persons;

b. recommend to the complainant a course of other
judicial redress which does not warrant an
application under Articl e zz of the constitution;

c. recomrnend to the complainant and to the relevant
governmental agency or other body concerned in the

a
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allegecl violation, other appropriate methods of

settling the complaint or to obtain relief;

d. provicle a copy of the inquiry relrort to all interested.

parties; and

e. submit summonses as it deems necessarly in frrlfilment

of its rnandate."

t+81 In view of this, it is our finding that having concluded its investigation or

inquiry on the 3.,1 Respondent's clairn, CAJ ought to either have referred, the

rnatter to the relevant authority (which in our opinion includes the

National Assernbly); or recommencled to the 3'd Respondent a course

of other judicial redressl or recommend to the cornplainant )

appropriate methocls of settling the complaint or to obtain relief;

provitle a copy of the inquiry report to all interested parties (in our

opinion inclucling the National Assembly) ; or submit summonses as it

cleerns fit to fulfill its mandate.

l+r)l Therefore, it is our finding that the because the dispute between the 3'a

Itespondent and the Boarcl was an employer-employee dispute, CAJ ought to have

recommepdecl to the 3'd Respondent the appropriate method of settling the

dispute. In our opinion, one of the rnethods would have been seeking redress at

the Employment and Labour Relations Court (ELRC) which is established to hear

ancl determine disputes relating to employment and labour relations and for

connected purposes. The ELRC has the power make appropriate remedies for the

3.d Respondent pursuant to fu'ticle t6z(z) and 165(S) of the Constitution and

Section rz(S) of the Employment and Labour Relations Act including interim

preseration orders; prohibitory order'; an order of specific per{ormance; a

cleclaratory order; an awarcl of compensation; an award of damages; an orcler of

reinstatement among other.

tSol CAJ cannot usurp the role of the ELRC over employment disputes and award

cornpensation. CAJ, under Section B(S) of the CAJA, can only recommend
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compensation or other appropriate remeclies against a person or bodies to which
the Act applies. Having found elsewhere in this Judgemelt that recomrnendations
can only be binding where specifically provided for, we conclude that CAJ ]acks
the requisite jurisdiction to award compensation in the circlrnstances. In other
words, even if CAJ recommends cornpensation after conclud.ing its inquiry, there
is an additional step or action to be taken by the entity or per.son to whom the
recommendation has been made. That entity or person may or not irnplement the
same depending on the manner on how they choose to exercise their discretion,
unless otherwise provided for in the larv. Consequently, we set aside the reliefs
awarded by the Court of Appeal.

[sr] On costs, this Court has previously settled the law on this issue, stating t]rat
costs follow the event in the case of Jq.sbir singh Rai & g others u

, Tc:rlochcl:n SinghRci & 4 others on of 2 [zot4] and that a
court has the discretion in awarding costs in its clecision. This remains the law. In
the instant case, we award costs of this Appeal to the Board.

[52] Consequently, we allow the appeal.

D. ORDERS

tssl ultimately, upon our finding above, the final orders are that:

7- The petition of Appeal d.qted 6th Nouernber zoTg and.filed.
on Tttt Nouernber 2o7g be qnd. is her-eby auoued..

2. The Judgntent of the court of Appeo_l sitting at Nairobi,
dqted z/h septernber zolg is he,eby qu.,shed. qnd. set
oside,
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3. Fot the o/uoid.olnce of doubt, the Judgrnent of the High

Court deliuered on 2Sth Februo1t'll 2075, be qnd is herebg

upheld.

4. Costs of tlis Appealto o.bide the appeal.

Orders accordingly.

DATED and DEL[VERED at NAIROBI this 24ft Day of March ) 2o2L.

)
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