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REPORT

TO HrS EXCELLENCY JOMo KENYATTA, PRESTDENT AND

COMMANDER-IN-CHIET OF THE ARMED FORCES OT THE

REPUBLIC OF KENYA

MAY IT PLEASE YOUR EXCELLENCY,

to makc recommendatlone for a new law provldlng a
conprchcnelve and, eo far aG may be practicablet
uniforn law of narrlage and dlvorce appllcablc to
all pcrsons ln Kenya, whlch will replacc the
exlstlng law on the subject comprlslng cu€tomary
Iaw, lelanlc law, Hlndu 1aw and the relevant ActE
of Parllanent and to preparc a draft of the new

Iaw;
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We, the undcrsigned Comalssionerst havlng been appolnted' by
commleslon datcd the 5th APril , 196?,

I'to conelder thc cxlsting laws rclatlng to narriage,
dlvorcc and matters rcLating thereto;

to pay partlcular attcntlon to the status
1n relatlon to marriage and dlvorcc ln a
cratic eoclctyrr.

humbly submlt to lour Excellency the following Report.
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lNTRODUCTION

PROCEDURE

Wc hcld our flrst mceti.ng ln prlvatc on 5th lpr1l, 1957" Wc

then dccldcd to eend out a questlonnalre for dletrlbutlon to rcllgloua
and soclal organlzatlonsr representatlve bodlcs and lndlvldua1s, 1nv1t-
1ng replles to aome twenty-nlne questione and euggc6tlon6 for thc
lmprovement of thc 1aw relatlng to marrlagc, dlvorce and the statue of
woncn 1n matrlnonlal nattcrs" 15] of theee questi.onnalree wcrc rcturned
and the repllee analyzcd. A copy of this questlonnalre appeare as

.Appendix I to thle Rcport" Thc nanes of the indlvlduale and organiea-
tlone who answered thc questionnalre appear ln Appcndlx II.

2. At a subsequent nrectlng, hetd on 12th Ju1y, 1957, wc declded to
hold pub1lc mectings 1n thc followlng placce: Nalrobl, Mon'basa, Ma11ndl,

Vol, Kltu1, Machakos, KaJlado, Nyer1, Mcru, Nakuru, Kcrlchoo Eldoret,
Bus1a, Klsii, Kieumu, Kakamega, Kapengurla, and WaJlr. It was eubec.-

quently decided to hold pubIlc meetlngs also at Lanu, Garlssa, Ernbu,

Thlka and Naj-vesha. We should havc llked to vlsit other centrce, but wc

felt that the tine and expense involved would not warrant it. Thc

obJect of these mcctlnge was to enable submlselons and argunents to bc
put to us oraIly. Thc response varied conelderably, but ln all wc wcr!
addressed by 157 people, a large proportion of whom were repre6cntatlve
of loca1 or trlbal comnrunltlea or rellgl-ous or soclal groupa. The namcs

of the lndlviduals and aeeoclatlons that addreseed us are given J-n

Appendix III. A11 other meetings held by ue, werc prlvate.
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memoranda, which were

and associatione that

of prese and radlo publlcity, wc also rccclvcd 1.45

studled and analyzed" Thc names of lndlvlduala
eubmitted memoranda are givcn In Appcndix IV"

c iwho

ciwho

4" We should llke to eurphaslze that ln holdlng pub11c meetlnge,
dlstrlbutlng questionnalres and lnvltlng memorandan 1t wae not our lnten-
tion to conduct an oplnlon po11 but merely to afford nembers of th. pub1lc
and l-nterested aseociatlons the opportunlty of puttlng thelr vlewa forward
1n thc nanner thcy preferred" We arc, therefore, not prcscntlng the
resulte 1n atatJ-stlcal form, whl-ch mlght be eerlouely alelcading. Wc

have, however, dcrlved great aesletance fron the vlews expreseed to us,
nainly in the broad lmpression they gave of the way people arc thlnklng
and fecling in Kenya, but a)-so from euggestions on matter6 of deta1l" It
would be inpracticable to dcal with thcse at length but many of them are
reflected ln this Report"

one who

rl ilon
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5. We should stress also that while we 1lstencd, in the courae
of our publlc meetlnge, to many a.ccounts of cuetomary practlces,1t
was not our purposa to coLlate tribal customs" This task had pre-
v1-oue)-y been undertaken on behalf of the Government of Kenya by Mr.
E. Cotran, a Commlssioner and our Secretaryr asslated by loca1 Law

- (1)
panc16

GENERAL APPROACH

6. Immediatcly after we had completed our pub11c

met to consider the general principles whlch we thought
our approach to our taek.

mce t j-ngs , wc

should govern

?. We declded, ln the first p1ace, that changes in the law are

nece66ary but that we could not recommend that marrlage and dlvorce
be treatcd as part of the ordinary clv1l law under a statutc of
natlonal applicatlon, to the excluslon of pereonal 1aw. IVe feLt
that we must look for some klnd of compromlec, wlth a uniform ]aw

regulating certain matte16 consldered of natlonal importanceo while
leaving the individual the choice of a clvi1, religious or customary

marriage.

8. We thought that there should, lf posslblc, be no exemptlons

fron such unlforn law as we might be able to recommend" If there
ware to be any, wc thought they should be on a basle of tribal or
rellgious communlty rather than on a geographlcal baels, although at
thc samc tlmc recognlzlng that any cxtcndcd 6ystcm of reglstratlon
might have to be introduced by stages.

9" We thought that any euch unlforrn law nust be founded on the
Afrlcan way of 11fe, alwaye bearing in mlnd, however, that that way

of 1lfc is rapldly changing and that urban and rural condltions are
wldely dlffercnt: for thesc reasonsr wc thought that traditlonal
rltee and cuetome should not be codlfled, as to do eo would lrnpcdc

natural- and gradual changc. The law must aleo in our opinion catcr
for non-African cltlzcns and for resldents who are not cltlzens and

must be such that Kcnyan narrlages and divorces recelve gencral lntcr-
natlonal recognltion.

10. We thought that such a 1aw must rccognlze the existencc of
diffcrent ethnlc and rel1g1oua groups ln Kcnya but shoul.d contributc
towards national- unity by ensuring as far as poesiblc cqual righte and

reeponslbllitics for cveryone. 1t should take tnto account econonic
conditions and thc requlrements of a modern natlon.

(t) Cotran, E. v e: Restatement of

11. We

with re11g1o

should be re
religion or.

properly res
custom ul&y a

12 " ll/e

dellberation
and family I
We thought t
marriage is

l). wc

human dignit
should be de

14. we

partlcularly
talncd ldeas

15" Fln.

to the oplnl,
selves bound

interest to
tlme, we thor

unllkely to 1

zing that wh;

ultlmalely d,

we think futr

15" we l

whlch fo11ow,

1
L Sweet and Maxwel1, London
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1r. we thought that there should be the mlnlmun lnterference
with re)-lgious and cu6torDary practices; 1n general, that no-one
should be requlred by 1aw to do anything whtch 1s forbldden by his
re).lgion or trlbal custom; but we consldered that the 1aw nay
properly restrict or prohibit the dolng of acts whlch religlon or
custom nay a1lowt

12" lVe thought that the paramount consldcration ln all our
derlberations should be the promot,ion of the stabi_rity of marriage
and family life and therefore that dlvorce should not be encouraged.
we thought that the law should alwaye lean towards holdlng that a
marriage ls va1ld and that chlldren are legltlmate.

l-3" We thought that the 1aw must be based on a recognltion of
human dlgnityt regardress of sex, and that natriroonlal procccdlnge
shourd be deelgncd to cause the nlnlmuo of dlstre66 or hunlllatlon.

14. We thought we should examlne laws of other countrleeo
partlcurarly Afri-can and Mus11m countrieei to see whether they
talned ldeas that could usefully be applied 1n Kenya.

c on-

15" Flnal1y, we thought that it was our duty to glve due wei-ght
to the opinlons expreesed by the public but not to conslder our-
sel-ves bound by publlc oplnion, slnce lt might be ln the national
interest to propose ncasurea which wourd be unpopular. At the eane
tlme, we thought lt would be wrong to recommend measures whlch wcrc
unrikely to be obeerved and lncapabre of cnforcement. rn recognl-
zing that what can be achlcved now fal1e ehort of what we think
ultimately deslrablc, we have trled to lndi-cate the direction which
we think future dcvelopment should take.

15. We belleve
whlch foIlow"

these prlnciples to underlie the recommendations

1, London



4

THE CONSTITUTIONAL BACKGROUND

l?. The provlelons of the Constltution of Kenya are relevant

to the problems wlth whlch we arc concerned 1n three rcepcctsl as

regards citlzenehlpr aB regarde the fundamcntal righte and frcedons

of the indlvldual, and aa regarde dlscrlmj-natlon 1n legielatlon.

C]TIZENSHIP AND MARRIAGE

18. Ae we underetand the

the Constltution of Kenyal

rclevant provlsione of Chapter I of

(a) a woman who la a cltlzen of another country does

not acqulrc Kcnya citlzcnehlp upon roarrlage to a

Kcnya cltizcn but doce bccornc entltlcd on appllca-
tlon to bc regletcred as a Kcnya "ltir"n 

(1);

(b) a woman who le a cltizcn of Kcnya doee not lose

her cltlzenehlp on marrlage to a citlzen of
another "orot"y 

(2);

(c) a woman who ie a cltlzen of Kenya marrlcd to a

Kenya cltlzen does not loec her cltlzenshlp lf her

husband, whether voluntarily or lnvoluntarllyt
ceaacB to be a Kcnya cltlzsn.

FREEDOM OF RELIG ION

19. Evcry pcraon l-n Kenya enJoye frecdom of reIiglon, whlch

lncludee tha rlght:

THE MUSLIM CASE

20" It was

Coast and North-
Iife, divlnely c

them by thc Cone

and divorce " 1

anything at all
went so far as t
applied to MusIj

sphcre of persot

although 6omc w(

regulation, pro'

the Holy Quran,
abuse of the 1ar

2L" While r

were made and a:

sphere of relig:
tion 22 of the (

from regulatlng
plete way of Ii.
most other coun

ready found It t

of Islanlc law.
of the fanily a

think that thc
would Juetlfy o

22. ft was

the Islami.c 1aw

eln. We do no

think any of ou

compelllng any

though eome of
enJoyed by mcn

which do not ex

ttboth ln pubIlc and ln Prlvate to
propagate hle rcllglon or bellef
teaching, practice and observance

manifest and

ln worshlp,
(r),,.

We do not thlnk thls provislon 1e reLevant to marrlage or divorce
in accordance wlth custonary 1aw, as these are not essentially
rcllglous ln nature. It wasr howcver, rcIled on by Muslins who

addresscd uer ln eupport of thel-r plea that therc shoufd be no lnter-
ferencc wlth thclr pcrsonal law, and lt le relevant, to a leeser
cxtent, to Chrlatlan and Elndu narriages.

Section 5l and eee also eectlon 2(2)
Section 12(]) (a)

Section 22(1)

(r)

(2)

Ac c ordi ng
Afrlcan po
were Musll
record t'ha
scd ue c1a
highcr, an
s tatle tice
Cap.144 (

otherwise

(1)
(2)
())
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g'latlon.

THE MUSLIM CASE
(r)

20. rt was submltted to ua on behalf of thc sunnl Muslins of the
Coast and North-Eastern Provincee that Ielam 1s a complete way of
11fe, divinely ordalned, and that the freedom of religion assured to
them by thc csnglllution extenda to cover the whole sphere of marriage
and divorce. Thcy aokcd that they ehould not be rcqulred to change
anything at all in thej-r way of 1lfe and onc of thelr representativee
went so far as to aek that thc Guardlanehip of rnfante e"t (2) bc dls-
applied to Muslims, as belng an encroachment by the clvll Iaw lnto the
sphere of personal 1aw. Most other Musrlns took a slmilar stand,
although aomc wcre prcpared to conslder 6one meaaure of Government
regulatlon, provlded they were not requircd to do anythlng contrary to
the Holy Quranr and to accept somc admlnietrative reforns to prevcnt
abuse of the Iaw.

21" lvhile we respect the sincerity wlth whlch thcse submlssi.ons
were madc and are fu11y eenslble of the dlfflculty ln deflning the
sphere of religi,ont we are unable to agree. we do not thlnk that sec-
tion 22 of the constitutioni correctry j-nterpreted, precludee thc state
from regulating marrlage and dlvorce. we accept that rslam ls a con-
plete way of 11fe andr lndeed, i-t ls for thlg reason that Kenyar like
mo6t other countrlce 1n the wor)-d, lncluding Mue1ln countries, has aI-
ready found it necesaary to enact laws whlch restrlct the appllcatlon
of relamlc law. we think that marrlage and dlvorce and the structurc
of the fanily aro mattere whlch vitally concern thc state and we do not
think that the fact that they are also lntlmatcly bound up wlth rellgion
would Justlfy or excuBe the state abdicatJ-ng 1ts rq>onsibil1ty.

22. rt was argued before us that if therc wcre any cncroachment on
the rslamic raw, every Mus11n wourd fecl that he was bej-ng forced into
sln. we do not conslder thls to be a valid argument becausc we do not
thlnk any of our reconmendatlonsr lf acccpted, would have thc effect of
compe111n5 any person to do anything contrary to the Holy Quran, a1-
though eome of then would bc restrlctlve of the wlde personal )lberty
enJoyed by mcn under rslamlc raw and othere would lapose obl_1gat1on6
whi-ch do not exlet under but arc not contrary to that 1aw"

c

h, ber I of

a

la-

or
!l

tt

,d

;e

ic--, whlch

divorc e

.a11y

.ms who

be no lnter-
lesser

;t

f

(r) ,Accordlng to the Oeneral Census taken ln 1962, onty )% of theAfrlcan populatlon of Kenya (excluding the Northern provlnce)
were MusLlm, wh1.Lc 58"9% were Chri-eti.an. Wc ehould, howevcr,
record that rcpresentatlvee of Mus11m assoclatlons who addrce-
eed us clalmed that the proportion of Muslins ls very nuchhigher, and cven auggeated a figure approachinS 25% : no
statlstlce are available to support thle clalm.

(2) Cap. 144
o t he rwisc

(A11 referenceB to Chaptere in thls Report,
stated, are to the 1952 Revised Editlon of

unle ss
the Lawe. )
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2r. Wc ehould perhaps add here that we consldered whethcr
section L79 of the Conetitution had the effect of entrcnchlng in
the Constitutlon thoac provielons of Islamic Iaw whlch relate to
personal status, marriage and dlvorce but we concludcd that it
has no such effect: wc thi-nk that the only purposc of sectlon
179 ls to confer Jurledlctlon and that Kadhlrs courts may enforcc
Islamlc law 1n relatlon to those subJecte only eo far as it le
applled or recognlzcd as part of the eubstantive 1aw of Kenya.

THE CHRISTIAN P_OSITIOI

24, Thc Chrigtlan poeitlon 1e cegentlally dlfferent from that
of Musllms becauec, although the rulee of the Angllcan church.
clearly underlay much of the clvll Iaw, the eccl-eslastlcal law was

never recognizcd ae part of the 1aw of Kenya. In conecqucnce, J-n

Bpite of the clvlL 1aw havlng a Chrlstlan basia, thc Chrlstlan
churches werc ln aome rcapccts at a dleadvantage compared dll
with other falths, bccause 1n certaln clrcumstances marrlages whlch

are lnvaLid by ccclesiaetical 1aw may be vaIld under civl1 1aw and

vlce verga. Thle le partlcularly so where Catholics are concerncd,
because thclr falth forblds thcm to ava1l themselves of reI1ef by

way of dlvorcc, whlch thc c1vl1 1aw affords them, and doee not
rccognlze as va1ld marrlagce contracted by dlvorced persons.

2r. There le also a matcrlal dlfference between thc Christlan
and the Muelln conccption of Earriage in that, whl1e both regard
narrlagc aE e contract, the Chrietian churchee regard lt as a partl--
cular klnd of contract, havlng a sacred or 6acramental element,
unknown to Islaml-c law"

26" The Chrletlan churchee all over the world have, however,

for sorne tlme paat recognlzcd thc rlght of the atate to regulate the
clvll contract of marriage by the clvil law and they rely on con-
sclencc and churoh dleclpllne to kcep thelr menbcra wlthln thc
eccLcalastloal as wclI ae thc clvl1 rules. For thle reasonr nonc

of the Chrlstlan comrunltics lnvoked the provlelona of thc Conatltu-
tlon in thclr eubnleatone to ua.

THE HINDU POSIT]ON

27. The Hlndu community,I1kc thc Christlan, made no clalm to a

prlvileged poeltlon by vlrtuc of the fundamental rlghts provlslone ln
the Constltutlon. In thls connectlon, 1t may be observed that the
Hindus havc recently acccpted maJor statutory lnterferencc in thclr

ma t rlmon ia1
bringlng. wi

under the Ma
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Cap.1l'
Sec tion
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1 ae a partl-

eI enent ,

e, however,

o egulate the
e on con-
thln the
r .aon r none

-c Conetltu-

claln to a

.- ovislone ln
r-'^d that the
c e 1n thelr

matrlmonial affairs with the abolitlon of polygany ( 1 ) 
"na 

th"
bringlngr wlth some quallfications, of thelr matrimonial causes

under the Matrimonlal Causes Act.

PROTECTION FROM DISCRIMINATION

28. We think we should also refer brlefly to the questlon
of discrj.mination ln legislatlon. The general rule lald down ln
the Constltutlon 18 thats

Itno law sha1l nake any tr)rovlsion that ls discri*
mlnatory elther of ltse1f or in 1ts effect (2)".

Thie provision le, however, quallfled ao as not to apply to any

law so far as it makes provislon:

"(a) with roepect to persons who are not cltlzeng
of Kenya;

(b) wi-th respect to adoption, marrlage, divorce,
burial, Cevolutlon of property on death or
othcr matters of pereonal law; or

(c) for the appllcation in the caee of membere of
a particular race or trlbe of customary 1aw

with respect to any mattcr to the exclusj-on
of any 1aw with respect to that matter which
is appllcable in the case of other personB.rt

As we underetand theee provieiorrs, they permil dlscrlnlnatory legie-
lati-on 1n relation to the subjects with which we are concerned, eo

far as they may be necessary or deslrable in the clrcunstances of
Kenya and its people but we think that any such discrlminatory pro-
visions ehould be the exceptlon and that the broad afue of the
Constitution j-e equal rights and obllgatlone for all men and women.

Cap.'15?, s.r(1)(a)
Sec tion 25 ( 1 )

(r)
(2)
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THE EXISTING LAW
I:#

HISTORICAL DEVELOPMENT

29. The etatutc 1aw of Kenya bcglns wlth thc East Africa order

ln CounciI, 189?, whlch applled certaln Indlan and certaln Brltlsh
Acte to thc East Afrlca Protectorate, a6 l-t was then called, provided

for the future &ppllcatlon of othcr Indlan Acts andi subiect tharctot

applied iltha common and etatutc law of England'r in force at thc com-

mcncement of thc order. The order had only a llmlted applicatlon

to Afrlcansr cascE agalnst whom wcre, generally' to be brought in

Nati_vc courts and thc commlssloner was glven power, wlth the consent

of the secretary of state, to eetablleh and abolleh Native courtet

rcgulate their procedurc and

t2. Islam

etrlp, whJ-ch t

wlthin the sov

3r. The E

"In al
partl
far a

and n

or 0r

Ordcr

such

undu(

undut

That set a Pal

i-ns truments at

Judlcature Ac'

,4. The t

0rdlnances t e'

ttThc 
'

and

to J

,5. Thie

of the Marrla

respects but
application '
etian (aLthou

the Chrlstian
for monogamou

made the exle

marrlage wlth
married undcr

law

'talter or 6odlfy the operatlon of any

cueton ln eo far aa may be neceeearY

of hunanity and lustl"" 
(1)".

natlve law or

1n the lntcreste

}o.TheonlyapPlledActrelevanttotheeubJcctswlthwhichwe
are concerned waB the rndlan Divorce a"t (2) 

and that wae applled

Itexcept so nuch as relates to dlvorce and nulllty of
narrlagerl

so that lts appllcatlon appear6 to have bcen llmltcd to certaln provi-

aions refatlng to JudlolaI scparationr protectlon orderEi restltutlon
of conJugal rlghta and cuatody of chlIdrcn.

2l

t89?
(r)

Thc Ordcr waa followed by the Native Courts Regulationst

, whlch provldcd that:

rrMattere affectlng thc rperaonal status' of non-

Mahonnedan Detlvca ehafl bc cognlzable both ln the

Mahoancdan coaet reglon and bcyond lt by the ordinary
Courts, whlch 1n regard to natlve Chrlstlane' shall
apply thc Law for the ttme belng ln force ln such

caece ln Brltlah Indla, and ln regard to natlvcs' not

profceelng clthcr thc Chrlstlan or the Mahommedan

falthe, thc laq of thelr caste or trlbc eo far as 1t

can bc asccrtalned, and eo far as it 1a not, ln thc

oplnlon of thc Court, rcpugnant to natural morallty(4)'t.

for a perEon
(8)

(1)
(2)
(r)
(4)(1)

(2)

(4)

( 5)
(5)

o)
(8)

ertlcle 52(c)
No. IV or f859

No. 15 of 1897

Regulatlon 54

Ar tic Ie
No. 15 <

Article
Cap. 1)t
re s tyle <

Sec tion
Sec tion
Section
Sectlon
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Afrlca Ordcr

:r : Brltlsh
rl rd, provldcd
rbJect thcretor
:( rt the com-

: :1icat1on
brought 1n

,f ;he conacnt
.i r Courte,

wrr
tcreata

wlth which wc

a appllcd

t of

rtaln provi-
s, restltutlon

Suratlona,

:( lary
;hal1
l(

!r not
Ian

r It
lte
111ty(4),'.

32. IsLamlc 1aw was, of couree, always recognlzed in the coastal

str1p, which, although adminletered a6 part of the Protectorate, was

within the sovereignty of the Sultan of Zanzlbar.

3t. The East Afrlca 0r'der ln Council, 1902' provided that:

ItIn a1I casesr civil and crlmlnalr to whlch natlves are

partlear every Court shall be gulded by natlvc 1aw so

far as 1t ie applicable and 15 not repu8nant to justlce
and morallty or lnconslstent wlth any Order 1n Council

or Ordlnance, or any regulatlon or rule made under any

Order in Council or Ordinance; and sha1l decide all
such casee according to substantial Justlce without
undue regard to technicalltles of procedure and wlthout

t/l\
undue delaYtt ' '' o

That set a pattern whj-ch was followed in aLl sub6equent constltutlonal
lnstrunent6 and 1s st111 preserved,6ubstantlally unchangcdr 1n the

Judlcature Act 796?. Q)

t4. Thc

Ordlnances,

,rThe

and

to

Order gave Her MaJestyrs Comnlssloncr power to make

eubJect to the qualification that 1n so doing

Commlseloner sha11 rc6pect exlstlng natlve laws

custona cxcept eo far as the BaI[c may be opposed

Justice or morality 
(J)".

,5. Thle povrer was exercised ln the aane year with the enactnent

of the Marrlage e"t 
(4), 

which iB 6t111 1n forcer amended in various

respects but not eubstantially changed. It was a statute of general

appli-catlonr not limlted by race or religlon. It provlded for Chrl-

etlan (although the word wa6 not used) and clvil narri.ages and valldated

the Chrlstlan marriages that had already been celebrated. It provlded

for monogamoue marriages only. It recognized cuatomary ,"..i"g". 
(5)t

made the exlstence of a cuatomary marriage an j-mpedlnent to a atatutory
marriage with any other person (6)r 

and made lt an offence for a pcrson

married under cuetomary law to contract a narrlage under the Act 
(7) 

or
for a person marrled under the Act to contract a marriage under cuatomary
- (8)
Iaw

(r)
(2)
())
(4)

Article 20

No" 15 of 196?, B" )Q)
.q,rticIc 12( l)
cap" 150 (AI1 ordlnaniee
restyled Acts by L.N. 2 of
Section ]7
Sectlon 11(1) (d)

Section 49

Sec tion lO

eubslsting on 12th December, 1!5], were
1954 ) .

( c)

(5)

0)
(8)
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35. In 19o4, the Nativc Christian Marriagc Ordlnance 
(t)r""

cnacted. This applied only to the marriages of Christian
Africans. It was rea11y eupplementary to the Marrlage Act and

was intended to rellcve Afrlcan Chrlstians of the need to comply
wlth all the formalltles prellminary to marrlage, j-f they so

wlehed. It wa6 raplaced in 19J1 by the Afri-can Christlan
Marrlage and Divorce Act (2) 

whicir le appllcablc to marrlages of
Afrlcans when elther or both profcss Chrlstianlty. It docs not
prevent Afrlcans from contractlng marrlagee in accordancc with
the Marriage Act.

3?. In 1904 a1so, the Dlvorce Ordlnance (J) ,or" enacted,
based on the Indlan Dlvorce Act, 1859. Thls afforded rellefs ln
respect of monogamous marriages onIy. It was replaced ln 1941

by the Matrimonial Causee A"t (4), 
which wae largely bascd on the

Engllsh Supremc Court of Judicature (Coneolldation) Act, 1!2!, and

Matrinonial Caueee Acl, 1937.. Addltlonal relief, also limited to
monogamou6 marriagee, was afforded by the Subordlnate Courts
( separation and lrla.lntenance ) n" t ( 5) 

"

38" The Mohamncdan Marriage and Divorce Registration A"t (5),

whlch wae enactcd ln 19O5, provldcd for thc regletration of Isl-anlc
marriagcs. It crapowcred thc Govcrnor to apply 1te provlelons

Itto any arca or to any trlbe ecct or community

wlthln any arca'r (7)"

The provlslo
but always 1

clamatlons w

rrto

of

the

The folIowln
applied to a

Shla fth o nae

Community we

)9 " I'or

these three <

SchooL of Is
of the HoIy

Imams " The

IsmaiIis, ar
ordained by

a code of pe

Community fo
e1-MutIaq "

40. rn

registered,
lla\

Baka ' '' tha

lfo-.d"n". ,,

1aw of the P

decision tha
was passed,

were rrto be

4r" It
statutory re

sion) Ordlna
retrospectiv
Hindu custom

rellefs werc

Thls power was flrst cxcrcleed
Act were applled to:

rn rgoZlS)hen thc provlslone of the

rraIl Natlvc Moharmedans 1n the Mainland dourinions
of H.H. thc Sultan of Zanzlbar and the Sultanate
of Wlturr.

(1)
(a)
(r)
(4)
(5)
(5)
(?)
(8)

(r)
(2)
(t)
(4)
( 5)
(b)

No. 9 of 19O4

Cap.151
No. 12 of 1904

Cap. L)2
cap. 15J

Cap. 155

Section 25

By Proclamatlon datcd 2nd Decembcr, l9O?

Proc 1am

Proc I am

By Proc
( 19r8 )

Cap.1)
No" 45
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1

The provlslone of the Act were progreeslvely extended by dietricte,
but always limlted to Afrlcans, unti).1!25, when thc earller pro-
clamation6 r/verc revoked and the Act app).ied

"to a1l- Mahonedana in the CoIony and Protect,orate
of Kenya except the Northeru Frontier.Province and

the Turkana Distrlcr', (r)

The fol-Iowlng year (2) 
,n", exemptj.on waa relnoe'ed, eo that the Act

applied to all Mus-Lims, but ln 1928 
(]) 

rn. members of the KhoJa

Shia Ithunasherl, the KhoJa Shia Ismailla Council and the Bohra
Comnuni-ty were exempted from its operation.

)9" For the prescnt purpose, i-t w111 be eufflci€nt r,o say of
these threeconrnunities that they arc all follower.e of the Shla
Schoo1 of Islam. The KhoJa Shia Ith!nasheri recognize only the Iaw
of t.he HoIy Quran and the traditions of thc Prophet and the Twelve
lmams. The KhoJa Shia Isnal1l, now known as the Shia Imami

Ismailise are govcrned by a Constltutlon, dated 25th Juneo ).p52,
ordaj-ned by His Highnese thc Aga Khan as Hazar Iraam, which contalns
a code of personaL law introducing conslderable changes. The Bohra
Community foll-ow Islanic 1aw as intcrpreted by Hls Hollness the Dal-
e1*MutIaq.

40. In splte of the requlrement thar Islamlc marrlages bc

reglsteredr lt was held, ln the case of Fatuma bintl Athuma v. Al-i
B"t " 

(4) that marriages valid under Islamic lawi not being :i-n

accordance with the Marrlage Actt were'rnot i_n accordance with the
1aw of the Proiectorate't. It was pre6unnably as a reeult of thls
decision that the Mohammedan Marriage., Dlvorce and Succceslcn g"t(5)
was paseedo under whlch, wi-th retrospective effect, Islamlc marrlage6
were rrto be decmed to be va11d marrlages throughout Kenyart"

41. It was not until 1945 that Hlndu marrlages flrst reccivcd
statutory recognitiono whcn the Hlndu (Marriageo Dlvorce and succee-
sion) 0ril1n"rr"o (5) 

*,"" enacted" This provlcled, agaln wlth
retrospective effect, that marrlagea contracted 1n accordance with
Hindu custom ehould be deemed to be valid mar.rlages, and matrlnonlal
rellefs were provided" generally by reference to the 1aw o1'Indj-a.

e waa

an

A and

o omply

yso
a

i--es of
ir s not
r ith

ri I

:1refs 1n

Lr .941

r( )n the
1!2), and

.i .ted to
tr i

. (5)
lLt

of IsLamlc
6n6

n of the

Proelamatlon No. L of L926

Proclamation No. )4 ot )-927

By Proclamatlon No. 2 of 1928
(1918) 7 E.A.L.R. 121

Cap" 1!5
No. 4l of 1945

(r)
(2)
())
(4)
( 5)
(6)
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This Ordlnance was later replaced by the Hlndu Marriage and Divorcc
Act ' '' whlch, following changes that had taken place ln Indla,
requlred futurc Hlndu marrlagee to be monogamoue and extended to
them the reliefe avallabIe under the Matrlmonlal Causes Act and the
Subordinate Courte (Separation and Maintenancc) Act.

eay, the righte
epeaking, on

ln the lar 1n thla
(2)

REGIST RATION

44. Marri

African Chrisl
registrablc ut

proviaion for
granted undcr

and divorcea !

under the Moh,

Under ncithcr
affect the va

Dlvorcc Act e

prescrlblng t
it apPears th
provisj-on in
customary mar

to introduce
ce6sful"

JURI SDICTION

4r" Jurl
and.Divorce I

the Hj.gh Cour

natrimonial r

cIass, while
Causee Actr t

under the Sur

to nake ordc

maintenance "

kadhi o s cour

Jurisd ic ti o n

vested ln d1

l"t 
(8), rlt

has, of cour

42.

now flve

(a)

The cffect of these various enactments le that there are

recognlzed forms of marrlage ln Kenya:

Chrlstlan marrlagea uader the Marri age Act or
the Afrlcan Chrj-stian Marriage and Divorce Act;

Clvil marliagcs under thc Marrlage Act;

Hj-ndu marrlagee under the lllndu Mar riage and

Divorce Act i

a1I of which ere monogamouai

(d) Ielamlc marrlagce which are recognizcd under

the Mohammcdan Marriage, Divorcc and Succeseion

Act, which arc potcntially polygamoua except

among thc Shla Imanj- Iemalli-s;

(c) Atri-can cuetonarf marrlages whlch arc polygamous.

(b)

(c)

The 1ega1 conacquencce of those raarrJ"ages, that is to
and obllgatione of husband and wife, depcnd, gcnerally
the fora of thc marrlage but there le somc uncertalnty
reepect, whlch lt w111 bc neceesary to consider later

43. Thc Lawe rclatlng to dlvorcc, scparation, nulIlty and othcr
matrlmonlal rellcfs arlslng out of monogamoua marriages are governcd by

the Matrlmonial- Caueee Act, quallfJ-ed, in certaln reapecta, as regards
African Chrlstiane, by thc African Chrlstlan Marrlagc and Dlvorce Act,
and ae rcgards Hindue, by thc Hindu Marrlagc and Dlvorce Act. Matri-
monlal causea arlsing out of rtMohanmedan marrlageBtt \)t are governcd by

Islamlc law under thc Mohanmcdan Marriage, Dlvorca and Succeeslon Act.
There la no wrlttcn law rcgardlng rnatrirnonlal cauees arielng out of
marriagca contracted under cuetonary 1aw, and the6c are thcmsclvee
governed by customary 1aw.

(1)
(2)
(r)

cap.

Scc

Scc
( not

tr7
paragraph t59 et. aeq.
Mussa Ayoob v. MaleksuLtan Ayoob, C.A. No" J4 of 196?
yet rcportcd)

(r)
(2)
(r)
(4)
(5)
(bJ

Q)
(8)
(9)

Sce par

Section
Cap.19
Cap.15
Cap".15

Cap" 1j

Cap" 1l

No.17
The Co:
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REG ISTRATION

44" Marrlagee contracted under the Marriage Act and thc

African Christlan Marriage and Divorce Act are conpulsorily
registrable under the provlsions of thosc Actebut there ls no

provislon for the registratlon of decrcca of divorce or nullity
granted under th. i"latrlmonial Cauees Act. Muel1!r marrlagee

and dlvorces, save a6 exempted 
(1), are compul6orily regi-etrable

under the Mohammedan Marrlagc and Dlvorce Registration Act.

Under neither eysten does reglstration or lack of regletratlon
affect the validlty of a marrlage. The Hlndu Marriage and

Dlvorce Act empowers the Mlnlster to make rulee requlrlng and

prescrlblng the rnanner of registratlon of Hlndu marriages but

it appears that no such rulee have been made. There 1e no

provision in the natlonal Icgislation for the regi6tratlon of
customary marrlagee, and certain attempts by 1oca1 authorities
to introduce such registration under by-1aws have proved unsuc -

cessful-"
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49" Jurledictlon under thc Marrlage Act, (') an. Hlndu Mamlage
I a'

and .Divorce Act t') and thc Matrlroonlal Causee e"t (4) 1e veeted ln
/ c\

thc Hi-gh Court, exccpt that for Afrlcan Christlans t/', &. regarde

matrlmonlal caueee, it 1s veeted 1n magletratesr courts of the flret
class, wh11e, wlthout preJudlce to the provlsions of the Matrlmonlal

Causes Act, eubordlnate courts of the flrst clase have Juriedictlont
under the Subordlnate Courts (Separation and Malntcnance) l"a (5),

to make orders regardlng cohabitation, custody of chlldren and

maintenance. There ls concurrent Jurisdiction 1n the Hlgh Court and

kadhi'0a court6 in matrimonlal causes arlslng out of Mus11m ,"".1"g..(7).
Jurisdlction in nattere arlsing out of narrlagea under customary law 1a

vested in dj-strict maglstrates' courts undcr the Magletratees Courte

.q."t 
(8), although thc Hlgh Courti as a court of unll-mlted Jurlsdlctlou

has, of course, concurrent Jurlsdictlon.

(9)

(r)
\c)
(t)
(4)
(5)
(bJ

(7)
(8)
(9)

See paragraph ]8 above

sectionG L61 l?, 18 and 22

Cap" 157, a.2
Cap" 152t e" 3

Cap. 151, e. 14

Cap" L51, B" 2 and B. IJ
Cap" 155, s. )i No" 14 ot 196? B" 5

No. t7 of 196? r a" 10

The Constltutlonr s. 17I(1)

) t t96?
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45" We have not thought it necessary to 6et out in any detail
the contents of the statutes refcrred to ln the precedlng para-

graphs, nor havc wc dcalt with varlous related statutee: to have

done so would greatly have lncrcased the length of this Report"

Many of their provisions wi1I, however, be consldcred 1n later
paragraphs" A llst of all the Kenya statutes which we have thought

1t particularly necessary to examine appears as Appendix V.

UNSATISFACTORY TURES OF THE LAW

47. Much of the existln8 statute Iaw has its roots in Englleh

Iaw, which, being founded on the canon 1aw where marrj-age and

di-vorce are concernedt only recognlzed as a marrlage the voluntary

unlon for tlfa of one man wlth one woman to the exclusion of all

others. The reeult ie that although the law recognizes polygamoue

marrlagcs, both Islamlc and customaryr they have tended to be treated

as inferior to the monogamous marriage. Thle appears from decisione
fl)

of the court6 ''' and from the fact that the African Christian
Marrj.age and Divorce Act provides for the conver"lor, 

(2) 
of 

"r"tor"ty /a\
into statutory marrleges and the Marrlage Act appears to contemplate'''
the convereion of fslanlc a6 wc11 as customary marrlagcs into marrlages

under the Act. Moreover, the Mohamrnedan Marrlage, Divorce and

Succession Act appcara to contempJ-ate 
(4) rn. conversion of cuetomary

lnto Islamlc marrlagee" In none of thcse caeee 1s therc any provl-
slon for the opposlte procees" Wc regard thls as most unsatlsfactory:
the purpoee of a marrlage ceromony ie to bring lnto bcing thc marlta1

status and wc thlnk that all forms of marriage allowed by law should ba

equally cffectlvc ln Iaw.

49 " Therr

laws. The s1

claarly defint
personal Iaw r

doubt how far
retain rights
law. There r

persona from r

,0. Wc a

contracted ma

tian Marriage

to take other
offence but s

lnstituted "

bring the law

and obligatio

5L" Doub

elemente of a

the marriage

lt of the gre

be certainty

52" The

less a union
the past 

' 
t,hc

nount importa
mlxed communl

there is now

made eome of48. It 1s also
whlch the Kenya 1aw

crlticisne in reccnt
under conslderatlon

notcworthy that the Englleh law of dlvorcer upoa

le baeed, hae itsclf been 6ubject to scvere

yeare and propoaale for changes in England arc
( 5) .

(1)
(2)
())
(4)
(5)

Notably R. v. Amkeyo (19]-7) ? E.A.L.R. 14

Cap. 1l1r a. 9

Cap. 150, s" IL(I)(d)
Cap. 155, B. 5
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49" There ls also what nay be terncd an lnternal confllct of

Iawa. Thc spherco of Etatute law and personal law are not

clearly deflned and thc extent to which a pcrson can change h1a

personal law on a change of re1181on 18 uncertaln. There le also

doubt how far Afrlcana who marry under re1181oue ar clvl1 law

retaln rlghte aad remaln subJect to obllgatlona under customary

Iaw. There are aleo problcms that arlsc on the lnternarriage of
persona fron dlfferent trlbee, connunltles or re11g1ons.

50. We are told that 1t is not uncoomon for Africans who havc

contracted marrlages under thc Marrlage Actr or the Afrlcan ChriE-

tian Marrlage and Divorce Act, and while those rnarrlages subelett
to take other wives under custonary law. Thls 1s a crimlnal
offencc but eo far ae we at'G aware ! prosecutlona are ncver

lnstituted. Thle state of affalrs ls undeslrablq as lt tende to
brlng the law lnto disrespect. The position as regards civil rights
and obligatlons under customary law 1s obscure"

51. Doubts have becn expressed as to which of the constltuent
elemente of a cu6tomary marrlage are eseential to the validlty of

the marriage and at what polnt the marriage is complete. We think

it of the greateet lmportance that there shouldo ae far ae poeslblet

be certalnty in all nattere of marltal etatus"

,2. The tradltional Afri-can vlew of marrlage wae that 1t wae

lcss a union of indlviduals than a union of famllles. Moreover, ln

the past, the unlty and numorLcal strength of the clan were of para-

mount importance. Todayi people move about far nore than formerly'
mlxed connunltles are growlng and, whlle trlbal loyaltlee contiuuet

there is now a new alleglance to the State. Theee changes have

mado somc of thc forncr practlcee inapproprlate or inconveniont.

53" wc ehould briefly oentlon here the eubJect of dorr"y 
(1)'

wlth which we sha1l have to deal nore fu1ly later. For the preseut
purpoae, lt w111 bc eufflclent to say that there are allegatlone
that the practice of requlring dowry, whlch hao a deep slgnlflcance
ln African soclety, ls belng commerciallzed" A1so, there are wide

differences betwecn tribal laws on the eubJect and thls tende to
lead to uncerta.lnty.

England

I
Ir

( 1 ) As to the uec of the word rrdowryrt, 6Ce paragraph 110
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54. It would be wrong to generalize on the etatus of women

under customary 1aw a6 there are considerablc differences bctwcen

the customs of thc varlous trlbce and even withtn the trlbes. ft
ie perhape sufflclcnt for the preecnt purpoele to eay that there
arc sone featurce tn the customary lawe of eone trlbee whlch wc

regard ae dcrogating from thc dlgnlty and etatus to which women

are cntitlcd: to glve thrce exanploat wc arc told that in onc

tribc a girl may bc coropelled by hcr parente to marry agalnst har
w111,ln eome tribea e wldow has no choice but to joln thc house-
hol-d of a brother or other relatlon of her late husband, and 1n

sone tribcs a widow le precluded from remarrylng.

55. 0a thc breakdown of a merrlage, alao, womcn in some

connunltle6 ara in a positlon grcatly lnfcrlor, as rcgarda
obtalning rc11ef, to that of thelr husbands.

56" Wc conelder l.t unsatiefactory, aIso, that the rlght to
malntenance of wonen who arc dlvorced or separatcd from thclr
husbande ehould very aa greatly as It doee according to the comnu-

nity or rellglon of the parties. Thle ie anomaLous from the point
of vlcw of the lndlvidual and, so far as destltutlon has to be

relleved out of pub1lc funde, unfalr on those eectlons of the corn-

munity that contrl-butc to thosc funde but accept also the 1labl1ity
to pay malntcnance"

57, Wc belleve aleo that thc fact that cuetoraary marrlagcs are
not regletered lcada to dlfflculty ln provlng such marriages! par-
tlcularly when matrlmonlal procccdlnge arc takcn ln an ar.a othcr
than that ln whlch thc partlea werc marrlcd.

58. Flna11y, wc rould rcmark that wc havc observed nany defects
of detail ln the tlraftlng of thc etatutcs re)-ating to marrlagc and

dlvorce. It would not bc profltablc to detail thesc, sincco as

will appear, we thlnk that what le rcqulrcd 1e not the patchlng of
the present lew but a completely freeh approach.

THE NAJURE 9J

59" We v

and a womanr

that de flnlt:
ln clvil and

main rellgior
I t.hna-Asheri
marrJ.age for
with our ider

interest. I

regarded as r

Re c omme nda t ir

We

man

11vr

A MINIMUM AG1

5o. At I

under the Ma:

year6, and I
marrlagc ls :

by reference
l"t (2). 
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down by the )

the mal-e and

statutory ml:

or under cus

enter lnto a

is generally
nine for a f,
on behalf of
cuetomary 1ar

circumclsion
tendlng to d:

the age of pr

Cap. I!t
Cap.1l.
Cap. ll'

(r)
(2)
(t)
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THE CONTRACTING OT MARRIAGE

rHE NgqsE !E_MA8&I-AqE

59" lVe would define marriage aE the voluntary union of a nan

and a wonan, intended to last for thelr Joint 11vee" lVe think
that deflnltion would apply to marrj.age as ordj-narily understood

1n clvil- and cuetomary 1aw' as well- as to the followers of all the

main rellgions. We think the only exception is the KhoJa Shia

Ithna-Asheri communlty, whlch recognlzes E9!93r or temporary

marriage for a period of fj-xed duration. This does not accord

with our idea of marriage and we do not consi-der it 1n the public

interest. We do not think that any such relatlonehlp should be

regarded as a marrlage.

Reconmendation No" 1

We recommend that on1_X_1g1untalX_unlonq between a

man and a woman, intended to last for their-ioin t
l!ygp--r_!. "og

oAnized as marrlagee

A MINIMUM AGE FOR }4ARRIAGE

60. At the present timer no person may contract a marrlage

under the Marri-age Act lf he or she Is under the agc of sixteen
yeare, and 1f elther party.to a marrlage ls under that age, the

marriaga ls null and void \'/" These provisions are lnportedt
by referencer lnto the African Christian Marriage and Divorce

l'r'\
Act '-'. For marrlages belween Hindus, the minimum a.ges lald
down by the Hindu Marrlage and Dlvorc" O"arl{" elghteen years for

the male and sixteen yea.r6 for the fernale t'l. There ls no

statutory mlnlnum age for any person marrying under lslamlc 1aw

or under customary Iaw. Under Is1amlc law, a Person may not
enter J.nto a contract of marriage below the age of pubertyr whlch

is generally aesumcd to be about fi-fteen years for a nale and

nlne for a femalc, but a contract of marrlage may be entered lnto
on behalf of a chl1d below that agc by hls or hcr guardlan. In
cu6tonary 1aw, the age for marrlage was traditlonally Linked wj-th

clrcunclsion ceremonles but these, at least ln sone areast are

tendlng to die out. Most trlbes dld not a11ow marrlage before
the age of puberty.

Cap" 1lO, e

Cap. 1Jl, e

Cap. 157, s

,r(2)
4

l(1)(c)

(1)
(2)

3)
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61. We have found, except among Sunnl Mus11ms, a genera).

acccptance of the idea that there should be a statutory minimum

age. In rural area6t ln partlcular, we were frequently told
that people arc marrying youngcr than formerly and this is

regarded as a cauae of unstable roarrlages" Wldely dlfferent
vlews werc expreseed as to the agee that ehould be fixed, partly'

we thj-nk, becauec of some tendency to confuee the 1ega1 mlnirnun

wlth thc normally deetrable age for marrlage. From the vlcws

expreBacd to us, ora1ly or ln wrltingt lt would secm that most

pcople thtnk the nlnlrouna agc ehould be hlgher for malee than for

femalee, and xooat pcoplc would fix agcs between eightccn and

twenty-one for malee and betwcen slxteen and elghteen for femalcs.

52. The reaaons glven for flxing these agcs wcre generally
that, allowlng for morc educatlon, these werc the lowest agee at
whlch a man was 1lkely to be ln a posltlon to eupport a wife and

at whlch a woman would have the cxperience needed to run a house-

hold, and at which people generally have the maturity of Judgment

to choose a partner for a l1fc-1ong unlon. Wlth thle we agrce.

6). Wc do not overlook the fact that child marrlages arc

recognlzed ae pernleslble 1n certain circumstancee both under

Islamlc law and under the cuetomary laws of sorne trj-bes but wc

conslder them wrong ln prlncipLe and contrary to the bcst intereete
of Kenya.

Recommenda tlon No. 2

We recomnend that the law prcecrlbc minimun ages

for marrLagc, to apply to all communj-ties, of

Recommendatio
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(1)
cirhtean for malee and s:l xtean f or f cmalee

64. Wc have givan conelderable thought to the question
whethcr the courte ehould be glven a dlscretion to allow a pcraon

to marry below thc rolnlrnun agc ln extraordlnary circumstances"
The main reaeon for glvlng thc courts such a power would be to
enable chlldren to be born ln wedlock and to rclicvc families from

distress and huol]latlon. The obJectlon ls that 1t mlght seem to
be glving a llcence to young people to lndulge ln sexual inter-
cour6e. Wc feel aleo that a marrlage where either party is below

the mlniroum age le ).lkcIy to lack the necessary ingredlenta for
stability and may not, therefore, always be in the best lntereste
of the State or of thc partiee or of the unborn child. We flnally
came to the conclusj-on that whercas 1t was dcsLrable to glve a

court such a powcr where the glrl was pregnant, it should not be

givcn ae of course and tn no ca6e should lt be given where ej.thcr
party was below tbe ege of fqurteen.
(t) ttris Recomrnendation complies with Resolution 2OI8 (XX), adopted by

the General Assembly of the United Nations on lst November, l9(r5

t

(1) cap. 152
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Recomnendation No. J

W,c recomnend that the courts be civen Dower to
pernlt thc a€. of a Der6on below thc nlnlnun

atre reconmended abov c " such a Dower to be

hcd cretlon of the c

lleht of all relevant clrcunatance6. aE en cxtra-

ordinary me r snd onlv where nelt har oartv ls

below the a of fourteen vearg and where thc

pirl ls Dretrnant"

6r" We consldcrcd whcthcr a ceremony perforned whcre either
party i6 below the nlnlmum age thould be a nulLltyr aE at preaentr

or Ehould re8u1t ln a voldabJ-e marrlage. The euggcetion that euch

ceremoEies ehould rceult 1n voidablc marrla8ee was loade wlth tbe

object of maklng thc chlldren of such unlons legitimate" We fc1t,
however, that nuch of the purpose of prescribing a mlnlmurn agc

would be li.ke).y to be defeatedr lf marrlagee In contraventlon of lt
were recogaized as valJ.d. Wc thought that the posltlon of thc

chlldren would be eufflciently Protected 1f 1t werc providcd by

statute that such chlldrea were to be deemcd to be lcgl-tlroate. At

preEentr chlldrcn are dccncd to be legltlnatc only where a decrcc

of nulllty 1s granted undcr thc Matrlmonlal- Caueee Act ln respcct
of a voldablc rnarrlage ( I ) but wc aec no good reaaon why children
should not slmllarly bc protectcd where a ceremony la a nu1lltyt
whether or not a decree of nulllty 1s obtalncd"

Re c onmc44a llgn _I q . _!

$/c recomnend that a cer'emony purportlng to be a

marrlaee should be a nulIi t-v if elt her. oartv is

below the sta tutorv mlnimun are and t oarmlsel-on

c_f_!he cgllrt, sUEEeeted ln Reconme4datlg!-Ig*},
has no": becn obtalncd" We further recommend that

agX_qlAlq_-ra_n of_su_ch ,g_vg!g unlon should- !1
statubc be deemed to be legitlmatc.

56. We are unanlnouely of thc oplnlon that lt ehould be an

offencc knowlngly to partlci.pate 1n such a ceremonyr but we thlnk

thls should apply only to the partics and to those people who

take an actlvc part 1n the ceremony,

Recommendatlon No. 5

We recomnend that lt be c an cffcnce knowl.nclv

to take oart In a ceremon DU rDortinc to be a

marrlace whlch 1s void

.) t, adopted by
Jr .rrhPr I (lt\r.

(1 ) Cap. 152 s" l4(2)

dacount of the aqc of



20

elther party. Por thc purpoae of thls Recom-

mendatlon we sugf,eet that to takc part ehould be

dcfincd to mcan:

69, we ti
the flrst pla<

marry may depr

th1nk, is c1e:

where there 1r

tainty as to I

may be unknowr

after the marr

that there shr

we understand

ru1.ee, though

inval-i-d.

7O" We t)
rule, applyinl
degrees of re.

1aw" 0bviour

shlps that arr
there fore " be

communlty. I

as unduly 11br

and the socla-
compliancc wi'
for lcgaI aanr

certalnty as

reli.gious and

Rec onme ndatl o:

klnd:
not

I.h.
tribj
b l-t c_,

(a)

(b)

(a)

(b)

bclnc a partv to such a cercmony;

offlciatlnc thercat as a mlnleter of
rellglon or rag16trar;

r:rrroortl no t c 1ve consent theretoi or

slgning a narrlaEe ccrtlflcate as a wltnese
thereto.

6?. It follows, wc thlnk, from the foregolng recornmendations,

whlch would prccludc narrlagc in eny circumstances under the age of
fourtccn, that 1t should no longer be a dcfence to a charge brought

under scction 145 of the PenaL Code 
(1),,rhich 

makes defllement of
glrls under fourteen an offcnce, that the person charged belleved thc
glrl to be hle wlfe.

Recomnendatl-on No. 5

(c)

(a)

Wc recommand that Bcction 5 of t-ha Pane l Code bo4'l

amendcd by thc dclction fron the provlso thereto
of thc words lror wae h1e wif c'r.

PROHIBITED DEGREES OF KINDRED AND ATFINITY

58. Under the Marriage Act (2) 
"nar apparently, under thc Afrlcan

Christlan Marrlegc and Dlvorce Act (J), ah. prohibltetl degrcee of
klndrcd and afflnlty are thosc for thc tlne belng applying ln England.

Islanlc law hae lta own rules on thle eubJcct, which lt nay be

obecrvedi arc not greatly dlfferant fron those of English Iaw. The

prohlbitcd dcgrcce for Hindue are 6et out in the Hlndu Marriage and

Dlvorce l"t (4), wlth tha quallficatlon that two per6ons nay marry

withln thoec degreeg lf the cuetons governlng each of them pcrmlt the

marriage. Thc cuatoaa of thc Afrlcan trlbee vary graatly but
generally 1t nay bc eald that thc prohlbltcd degreee undcr cuetomary

Iaw ara far wldcr than thoee recognlzcd under the Chrietlan or Muelln
rul-se: somc trlbes go Bo far as to prohlblt a marrlage whcre any

conncctj-on by bLood can bc shown.

WC

(1)
(2)
(t)
(4)

Cap. 6)
cap. 1J0 s. 15(1)
Cap. 111 s. 4

Cap. L57 a. 1
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59. We think the present position is unsatlsfactory. In

the first place, it appears that the capaclty of the partles to

marry may depend on the form of narriage they choose: thist we

thlnkr J-s clearly wrong. Secondlyr the prohlbltlon of marrlage

where there 1s a remote blood relationshlp may lead to uncer-

talnty ae to the valldlty of a marrlage; euch a relatlonehlp

roay be unknown to the partiea and nay only be diecovercd long

after the marrlage. We think lt ls of the greate6t l-nportance

that there should be certainty ae to marital status. Moreover,

we understand that marrlages l-n contravention of the more strict

ru1ee, though rcgarded as irregularr are not always held to be

1 nval id .

70" We thlnk 1t deslrable that there be a elngler unlforn

rule, app)-ying to members of all comounitiear prescrj-blng the

degrees of rclatl-onshlp withln whlch marrlage 1s forbldden by

Iaw" Obviouely, such a rule must only speclfy thoee relatlon*

ehlps that are prohibited by all comnunltice al1ke and wi11,

therafore, be more tolerant than the rules of any particular

communlty. We rcallze that many pcople will rcgard such a rulc

ae unduly liberal but we thlnk that the consclenceB of lndlvlduals

and thc social preaaurca wtthln communitlae w1lJ- generally cnsure

compliance with religious and traditional r'uIes, without the nced

for 1egal aanctlone. We thlnk that our proposals would lead to

certaJ-nty a6 to the legal positlonr and flexibili.ty as regaro r
rellgious and customary ru1ee.

Recommcndation No. 7

Wc recomnend that the prohibitod degrece of
klndred and afflnlty within which narrlage 1a

not pcrmltted be lald down bv etatutc and be

the sanc for every recardlesrq of race

trlbe or -rc1:LElon. Wc eyggeet that thc prohl-
blted degrece ehould be ae follows:

(a) No person shall narry hle or her grand-
parent, pareg!@,
elster or brotherr grcat-aunt or great-
uncle. aunt or unc e nicce o r ncnhew

areat-niece or Ereat -nenhcw- as thc casc

raay be ;

(u) No pcrson shalL marrv the Erandparent or
pa,!!nt. ch11q o grandchlld of hle or her
apouge or former 6pou6c

(c) No pereon shal1 marry the former spouse

of hlg or her grandparent or parent" child

+

,mendatlons,

r hc age of
a.6c brought

f'' ement of
d ellcved thc
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(a) No pcreon shal1 marry a pcraon whom hc or

she has adopted or by whom he or she was

#SLt"a-E

(c) Por the purpo6e6 of thle Recornrnendation

than what

Islam are o

adopted Ch

sald earll
who have c

while that
undcr cust
the rule o

We underst
Somalis bu

monogamous

polygamy.

vlrtue of
ge ne raI 1y

?4. r
Women and

of African
wives were

were lntro
firet wife
wae submlt
husband la
ln those c

shamba whi

75. w

opinlon in
this subJe

polygamy c

areas and

organl zat i
ge ne ra t ion
and those
would lnev
mlc change

EOmC arcas
oppoeed to
and that I

relatlonehip of the half blood ls as much

an lnpedlmcnt to e{c aa ralationshlp

of thc fuIl blood and {c lrnmetcrlal{ t.

whe thc rBon wa6 born Le itimate or

11leg1timatc 
"

?L" We arc of thc oplnlon that any ccrcmony Purporting to bc

a narrlagc whcrc the partics are wlthin the prohlbited degrecs

ehould be a nu1Ilty. At the 6eme tlme, we wouId, as in the caac

of purported marrleges of peoplc under "4. 
(t)o provlde that any

chlldren of euch a vold unlon should be dccmcd to bc 1cg1tlmate.

Recommendatlon No. 8

We rccommcnd that II a ce r.monv nurnortinn to

bc a rnarrieqe ehould be e nu1 itv lf the oartiesI
are wlthln thc prohlbited decrees of klndred or
afflnitv. Wc further rcc onnand that nrrv chl-1dren

of euch a vold unlon sh d b,' etatutc bc deemed'l

to bc Lcgltlmate"

72. We are unanlmoualy of thc oplnlon
offence knowlngly to partlcipatc in such a

that lt ehould be an

c ercmony.

Reconnelrdatlon No. 9

wc reoomncnd that it be an offencc knowl-nrcIv to

takc part 1n a ccrcmonv rnortlnc to ba a narrlacc
whlch le vold bv reaeon o thc oarties belne wlthln

the prohlblted dccrces. For the DurDorlc of thle

recommendation. rrto take trr ahould have the eame

ncanlnq aB 1n Rec omnandetion No" 5

MONOGAMY AND POLYGA},fY

7t, Tradltlonally, all the tribes of Kenya were

wlthout any limlt on the number of wlves a man might

- (2)
poj.ySamou6

take o other

Sec paragraph 55

To be more correct, polygynous. We havco howevero throughout
this Report uecd the word polygamouso as belng more ln accord
wlth common usage" Polyandry ls not practised in Kenya.

(1)
(e)
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than what he could afford. Those Africans who have adopted

Islam are! of course, limlted to four wlves and those who have

adopted Christianity are required to be monogamous. We have

sald earlier, however, that it is not uncommon for Africans
who have contracted a Chrlstian marrlage, subsequentlyr and

while that marrlage is subsistingr to contract another marriage

under customary 1aw, al-though to do so is not only contrary to
the rule of the Church but also constltutes a crimlnal offence.
We underetand that polygamy 1e usual- among Musl-lm Arabs and

Somalis but that Muslins from lndia and Paklstan are ueually
monogamous 1n practlce, although their pereonal 1aw a11ows

polygamy. The Ismalll community, howeverr are monogamous by

vlrtue of their Conetitutlon. Other lmnigrant pcoplea are

genera)-ly monogamous.

74. It wae repreeented to us by the Natlonal Counci-l of
Women and other womenrs organizations that the tradltional Basis

of African polygamy hae now largely gone. Formerlyr additional
wives were brought ln to help i-n the work of the shamba; they

were lntroduced with the consent of, and lndeed often byr thc
firet wife, who enJoyed a speclal position of respect" Now' lt
was eubmltted, the first wife is often neglected, while the

husband lavlshes his attentj-on on the younger woman, particularly
in those case6 where the first wlfe is left to look after the
shanba while the young wlfe ls keptin a town house.

?5. We are satisfled that there is a conslderable body of
opinlon j-n favour of retalning polygamy. We found opinion on

this subJect ,/ery sharply divi-ded, with the main support for
polygamy coming from Muslims and from tradltionaliste ln rural
areas and the maln opposition from Christians, from the woments

organlzations and from the more educated membe;'s of the younger

generation. lVe found many people, both among those who favour
and those who oppose polygamy, who thought that the practlce
would lnevitably dle out under the pressure of social and econo-
mlc change, partlcularly the cost of educatlng chJ-ldren and, 1n

som6 areas, the dwlnd11ng reserves of 1and. Many of those
opposed to polygany expressed the opinlon tha.t it i-s unnecesaary,
and that lt would be unwlse, to prohlblt the practlce"

rrd
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76. The maln arguurent advanced in favour of polygamy waa

based on a belj-ef that prostltutlon 1s increaslng; a belief
which we found, wherever we went, to bc a maJor subJect of con-
cern. It was argued that a man who is permitted to take a

second wife le less llkely to divorce the first and that
polygamy absorba tha cxcess of women over men ln the populatl-on.

In this connectlon, wc found a widespread beLlef that women

greatly outnumber men ln Kenyat 1n fact, such lnformati-on as

ls available showe thls belief to be unfounded 
(1)" 

It was

particularly urged that a man shoul-d have the rlght to take a

second wife where his first marrlage was without lseue" As

regarde the domestlc aspect, it was stressed by Muslim spaakere
that Islam requlree a man to accord equal treatment and affec-
ti-on to all hls wlvea.

??. The naln argument for monogamy, apart from that based

on rellglous tcachlng, wa6 t.hat it is only j-n the union of one

man and one woman that lt ls possible to flnd the mutual love
and trust that are eesential to a stable and happy home. It
was strongly urgcd that chlLdrcn suffer under polygamy because,
human nature being what it Is, the chiLdren of one wlfe w1110

1n practica, be prefcrrcd to the chlldren of another and there-
fore that many children ar6 very 1ike1.y to grow up in an

atmosphcre of jealousy and dlscord" It was aleo argued that
since Kenyars populatlon was expanding rapidlyo one way to
restrict lt would be by abolishlng polygamous ,.rlon". (2)

?8. We think pol-ygamy w111 dte out and that it ls ln the

national lntereet that lt should. Rlslng standards of livJ-ng and

the cost of bringlng up and educatlng childrcn wlIJ-, alrnost
certalnJ-yr contributc to thls end. Dlmlnishlng land reservee and

increased mechanlzatlon in farmlng will tend to remove thc tradi-
tlonal rural Justlflcatlon for 1t. Furthermore, the education

and em
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Accordlng to the General Censue taken 1n 19520 the ovcrall
ratio of nen to women 1n Kenya (cxcluding the Northern
Provlncc) wae 95.9 : 1OO. The sample Ceneus takcn durlng
the same ycar ehows an even narrowcr nargln, 98.9 ; 1OO.
There are, of courac, loca1 varlatj-ons mainly due to con-
centratlona of mGn raBldlng in areae wherc cmployment le
ava11ab1c.

There le lu fact, so far as wc are awareo no evldencc that
poJ.ygamy resuLte ln a hlgher birth-rate than nonogamy.
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and emanclpation of womenr a process wcI1 under wayr wiLli we

thlnk, mean that wonen w111r ln the future, be less wl)-1i-ng to
form part of a polygamoua household.

79, We do not think polygamy should be prohibited by 1aw"

We think that any 1aw whlch attempted to do thls at the present
time would cause considerable social disruption, without belng
rea1ly effective. It would probably lead to an lncreased
number of unlons not con6tituting 1awful marriages and hence to
an increase j-n the number of illegltimate chj-ldren.

80. Equa11y, we cannot accept a suggeetion put to us that
aII marriages shouJ-d be made potentially polygamoue" We thlnk
this would be a retrograde step and offonsj-ve to a large part of
the population.

8f. We believe that the law should do everythlng reasonably
poselble to dlscourage thc practlce of polygamy. Our recommen-

datlone 1n this part, therefore, while pre6erving the posslbJ-llty
of a man taking a subeequent wlfo or wives, are designed to render
thle difficult 1n clrcumstances where it 1e clear that Lt ts
undeslrable that he should do so

Reconnendation No. 10

We accordlnclv recomma nd that the law should
recosnize two dlstlnct types of marriage s the
monogamous and the polygamous or potentlally
polygqeclq (1)

82. At the present time, the character of a marrlage, l.e"
whether it 1s monogamous or polyganous, ls determined accordlng
to the form ln which it is contracted. It 1e monogamous if
contracted under the Marrlage Act or the African Christian
Marrlage and Divorce Act or the Hindu Marrlage and Divorce Act,
and polygamous 1f contracted under customary or Islamlc law" lVe

conslder that in future the character of a marri-age ehould not
dcpend on tho form of marrlage or the pereonallty of the partiee,
but upon thelr expre66 agreement. We accordlngly take the vlew
that when two partles embark upon marrlage, they should exprees).y
declare, when givlng noti-ce of lntention to marry, whether thelr

(t) For the sake of brevity, we sha1l hereafter ln thls Report
ueo the expreeelon rrpolygamous marrlagerr to cover bot,h
polygamous and potentially polygamoue marrlagee"
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marriage ie to be monogamoua or potentially polygamous, and

that such declaration ehould be binding. We belleve thle
innovation w111 remove many of the difflculties that now

ar16er and ie fair to the wife ln that lt givee her an oppor-

tunlty to ensure - lf ehe so wishes - that her marrlage w111

be monogamous.

Recommendation No. 11

We recommend that when ai ina notice of inten-v
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tion to marrY. the rtle s shoul-d declare

whcthcr thcl marr].a c e is to be mono oa mn u6 or

ootentiallv polvcamous. and that such declara-

tion. eublect to Rec ommendatlon L2 bcl-ow

should be bindinc dur inc their llfetlme and

whI1et the 1a oe subsists.

8r. Thie recommendatlon if adopted would lead lmnedlately

to the question whether a person who has contracted a monoga-

nous marrlagc ehould be abler while that marriage subslstso to

convert 1t into e polygamous onc. As the law standa at presentt

there le exproee provleion in the African Chrlsttan Marrlage and
t/a\

Dlvorce Act \ '' for the convereion of marrlagee contracted undcr

customary law lnto statutory merrlages and 1t 6cems to bc

inpllclt ln thc Marrlage Act'-'that an Islamj-c marriage may

eim11arly be convertcd" It would aleo seem to be lmpliclt in
the Mohammedan Marrlage, Divorce and Succession lct 

(]) ,n", "
customary marrlage may be converted into an Islamic one" There

is, howevert no provlslon for the converslon of monogamous

marrlages lnto rslamlc or customary on"u 
(4)"

Bl+. We think it would clearly be wrong to aflow a change ln
the character of a marrlage to be brought about by the unilateral
actlon of either party. The more dlfficult question is whether

lt should be perrul'tted by mutual conaent. Such a change might

be dcslred wherc the parties have changed their religiono or, in
the caae of pereons foIIowlng no recognlzed falthr a change of
opinlon on the eubJcct, posslbly lnsplred by the ilf-health of the

wife or her incapaclty to bear chlldren. The dangero of courser

would be that a hueband anxious to marry a second wi-fer night
bring preseure on hls wlfe to agrec and if she rsfused to agrect

Cap. 151 r B. 9

Cap. 1lo, a. 11(1)(d)
Cap. 156, 6. 5

See Muss bv
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that this would imperil, the narrj-age, as the husband would eee

thc wlfe as the obstacle to his happiness. We think, there-

fore, that lt would bc necessary to ensure that any such coneent

was freely given.

85. The same problems do not arlec where a man wlth one

wife whoee marrlage was potentlally polygamous wi6hes to con-

vert lt lnto a monogamouE one, because lt would only be in very

exceptlonal circunetances that a wlfe would obJect' Such a

situatlon would probably only arise on a change of religion'

We thlnk, however, thati as a matter of prlnclple, the same rule

should apply as for the converslon of rnono8amous into polygamouE

marrlages. There can be nothing to prevent a man deciding, or

even promi-Blngr not to take another wlfe, but 1f the nature cf

the marital status 1s to be changed, we think lt should only be

by mutual act.

Recommendation No. 12

We recommend that the unllateral action of one

c'lh or re1l on of oncvrt orach n fe o t t1

or both parties to a riaqe " should not " 1n

itself. chanse the c acter of a rnarrlaAe"

We recomme however" that 1t be rmlttcd to

convert a p tentiallv polvramous ma rriaee lnto

a tronoEanous one r or a monoqamous marrlage into
a potcntial 1v oolvqamous one. bv a loint decla-
ration of h sband and w:Lfe frcelv da in the

rescncc o arG recorded in n

at thc tlmc of maklng"

86. It was suggcsted to us that where a man has more wivee

than one, the flrst should enJoy a etatus hlgher than the other

or others. Thie was argued from two pointe of view. On the

onc hand, It wae eald that ln the traditionaL Afrlcan socletyt
the eenlor wlfe had sone mcaaurc of authority ovcrr and was entl-
tlcd to the reepoct of, the other wlvee and it was argued that lt
wa6 proper that thle 6hou1d contlnue " On the other hand o

opponents of polygamy favoured discriminatlon as a meana of dls-
couraglng womco from acceptlng the status of Junlor wivcs" We

would agrce that ln a polygamous establishment, the senlor wife
ehould enjoy a epcclal poeltion, but we think this should be

accorded a6 a nattcr of respcct and courteey. So far as lega1

rlghts and etatue are concerned, wc thlnk all wives should bo

equal andt a6 a corollaryr that the children of polygamous wivee
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6hou1d rank equally amongst themsefves. Thc National Council of
Women and otherat euggested that the law should provide for the

regi-otratlon of the first wife only' 
(') ora a6 we have sald, it

is our oplnlon that all wlves ehould rank equally 1n law.

Recommendation No. 1]

We recomncnd that whe a man has two or more

wlvee. thcre should be c omolete eoualitv of lccal

status and Legal rights between such wlves.

8?. Wc consldcred further whether the 1aw shoulil requlre a

nan polygamouely narrled to accord cqual treatmcnt to hie wlves

but wc felt that thle wae a domestlc matter, where lt 1e neither
dasirable nor practlcable for the law to lnterfere. We are

. (2)propoelng '-' that a wlfe, polyganous or monogamous, who le
seriouely neglccted or i11-treated should have a right of rccourac

to the courts. Socla] custom and rellgion may also play a part

J-n regulatlng theec relationshlps.

Recommendatlon No. 14

We recomnend that the Iaw should not attempt to
regulate polygamous houscholds, as for example

by requiring thc husband to accord equality of
treatment to his wlves.

88. It le gencrally acceptcd, both under Islamlc and under

customary lawr that a man should not take a second wlfe unless he

has the neatra adequately to eupport both wlvcs. l/l/e are recommend-

ing thc settlng up of marriage trlbunals 
(]) 

"nu we have consldcred

whether every man wh.o propo6e6 to take a eecond or subsequent wlfe
should first have to eatisfy a tribunal that he has the means to
justlfy ro aoing.(4) Although ln prlnciple we would favour such a

requlrement, we are not recommendlng 1t, becausc we thlnk j-t would

impose an excessive burden on the trlbunals and hence tend to
dctract fron the performance of thelr main functlon, the attempt to
reconclle matrlmonlal dlfferences.
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See paragraph 171

See paragraph 252

As haa been lntroduced in certain fslarnic
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yet lmplemented.

countrles e. g.

(r)
(z)
(t)
(4)

Reco



2q

89. We consj-dered also whether a man propoeing to take a

socond or subsequent wj.fe should be requlred to obtain the con-

sent of hl's exlstlng wife or w1vee. We think this would be

unreasonable, bccause 1t would enable a wlfe to go back on her

acceptancc, at the time of her marriagcr of the prlnciple of
polygamy. At the eame time, we thlnk such wlvee should have

the rlght to bc hcard" What we suggest 1s that a wlfe whot

havlng accepted the prlnclp1e of polygamy, obJects to her hus-

band taklng anothcr wife elther on the ground that lt le Ilkely

to cause flnancial hardshlp in the household or on Srounda

personal to the propoeed new wifeo such as notorloue immoralltyt

should be entltled to lodge a notice of obJectlon with the local

registrar or chief, whose duty it would then be torcfer the

question to a marrlagc tr1bunaI, We think there should be no

appeal from the decisj-on of the trlbunal, although an aggrleved

party should have the right to apply to the court for rellef
similar to the prerogative orcers if the trlbunal were to niscon-

duct itself"

c

'L

t

Recommendation Nor_!l

We recommend tha t a wlfe bv a polv US marriare

t

who obiects to a Droposed subsequent narrl ane bv

her husband either on the cround tha t such

marrlaRe ls llkelv to causc flnanclal hardship in
the houeehold or because of the personal unsulta-
bill-tv of the proDosed fe " be entitled to lodne

a not'lce of oblecti-on wlth the reri6t rar to whom

notlce of the proposed marrlaqe hae be cn elven

whose duty 1t would then be to stav the DroDoaed

narrlage and refer the oblection to a marrlare
trlbunal" Wc recomnend further that therc be no

aooeal from the declslon o f t he rlbunal "t

to
90" We have consldered whether there should be a etatutory
limlt to the numbcr of wlvae a man may have. No such 1ilnlt i8
known ln custonary 1aw but ls1am impoees a maxlmum of four. We

do not thlnk thls question is of Sreat practical lmportance
because, a6 w€ have sa1d, we thlnk soclal and economlc factors
will lcad to the decreaslng practlce of polygamy. We think aleo

that a statutory maxlmun might be interpretcd as leglslative
approval of the contracting of marrlagcs up to that number.

Recommendatlon No. 16

Wc rccommend that no statuto rv l'i mtt bc imoosed

rcstrlctlne the number of wlves

un_de_I__thq polyganous syst!rq"

a man mav take
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91. Wc think that it would be futlle to provlde by 1aw for
a monogamous eystem of marriage without providing sanctlon6.

Recommendatlon No. 17

We reeomnend that if a man who has contractcd a

monoganoua Earrlage goe6 throuFh a ceremouy,
purportlnE to be a marrlaAe. wlth another wonan

whiLe hla wlfc ls alive and hie marriage has

not becn dlssolved and 1ts character has not
been converted as suARested 1n Recommendation

No. 12. the later cer e mony should be a nulllty.
Slmilarlv. where a w who has a hueband

livlng and has not obtalned a declaratlon from

the court that hc ls to be preeumed dead goes

through a ccremony, purporting to bc a narrlaFe
with another rnanr that ceremony should bc a

nulli.ty. At the same t1ne, we wouId, as ln the
(t
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case of purported marriages of people under age

nrovide that anv c hildren of 6uch a vold union
d by statute be deemed to be legiti-mate "

92. From the criminal a6pect, blgamy 1s already an offence under
thePenaL Coac 

(2), 
orhlle it is an offence under the Marrlag" L"t 

(J)

for an unmarried person to go through a ceremony of marriage with a

person whom he or she knows to be married to a third per6on. We

thlnk thesc provlelons sbould be consolldated and eomewhat widened,
and elnce the offenccs would spring from prohlbitlons in the propoeed

new Iaw, we think the penal provislon shouLd be included in that law,
rather than 1n the Penal Code.

9t. We think i.t should be a good defence to a person charged wlth
such an offence. that he or she believed, on reasonablc a"::rd"_, ,1"1U,
hls or her spouse was dead, or that the marriagc had been dlssolved.'

Recommendatlon No. 18

We rccomnend that it be made an offence knowlnFly
to takc oort 1n a cere purportinn to be a

narriaee whleh ls vold o account of either party
thercto havlnc a livincr 6pou6e. WG recommend

(r )

(2)
(t)
(4)

See paragraph 55

Cap. 61, e. 171

Cap. 1lO, s. 42

In thls reepcct, BGc Bggd:_99lf}9 (1958) a w.L.R. 54]

96.
marr

glve
ever

(2)
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further that lt should be a Eood defence lfa
r60n har d wi-th such an offence can

th ourt tha or she be e ved on onableh

grounder_tE4!-quch spou€e was Qead, or that the
ehadb dissolved For the oae

of rc e omme atlon rrto ake rt'r sh d

h the s anl ec omnend n No"

o

q We recommond that thls offence be 1 nc 1 uded
In thc oposed new law and that ecct lon 171 of
the Penal Code be repealed.

ENTS TO RRIAGE

94" we are cmphaticarly of the oplnlon that the consent,
freery given, of both parties should be essential to the validity
of every marrlage.(')rr ls at present essential to every christian
and c1v1l marrlage and apparently to every Hlndu marrlage, and to
every rslamic marriage where the parties have attained the age of
puberty i the consent of the .pouses is required by the cu.tomary
law of arl trlbes with one or two .*c"ptlor,. (2). 

so far as any
rellglous or cu6tomary law at present al-lows parcnta to force a
child lnto narriaget we thlnk it ls wrong and ehould be abrogated.

95" rn thle reepcct, we thlnk that the Engllsh law regardlng
con.ent l-s not entirely IogicaI. For example, where there le
lgnorance or mlstakc as to the nature of a ceremony whlch purports
to be a marrlager thc ceremony ls void, butr lf the consent of
either party le vitlated by lntoxlcatlon, 1t would seem that a
marrlage le mercly voidable. ]l/e do not consider thls satisfactory
and we think cvery coremony should bo void if the consent of either
party wae inducec by coercion, fraud, or mlstake, or was vltlated
by insanlty or intoxlcatlon or wa. in any other way less than fu1ly
and freely glven.

Recommend atlon No. 19

Wc rc commend tha the conscn t of both tiee
frcel si-ve n bc essential to the validlty of
a marrlage.

96. It fo11ows, we thlnk, that any ccrenony purportlng to be a
marriage where elther party does not give his or her conaent or
glves conaent under coercion shourd bc a nu11i-ty. we wou1d, how-
everr a6 1n the case of purported marrlagee of people under age (I )

(2)
(1)

e. g. The l,lasaj-

See paragraph 6)
( f ) 'f f,ls accrcrds wlth Resolution 2O1B(XX)

referred to j-n f'ootnote ( 1) to ]iecomrnen-dation No.2.
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provide that any chlldren of euch a vold unlon ehould be deemed

to be legitimate.

Recommendatlon Io. 20

We reconnend that a ceremony purporting to be a
marrlaqe ehould be a nullity if the consent of
both partlee thercto ie not f reel-y Rlven. We

further reconmend that any chlldrcn of such a
void union sh ou1d bvEi tatute be deemed to be

legitimate.

97. We have consldered what other consents, if any, should bc

required. Under the Marrlage Act, parental consent is required
to the marrlage of any pcrson under twenty-one year6 of age ( t )

and under the lllndu MarrJ-age and Dj-vorce Act to the marrlage of a

female betwecn thc ages of elxteen and eight".r, (2). 
Under

Isl-am1c }aw, whcre a pcreon is under lncapaclty, his or her \!!r
or marrlagc guardl-an, is a necc66ary party to his or hcr marrlage,
whllc according to the Maliki and. Shafel schoole, even an adult
woman must glvc her consent through her Wali. The general rule
under customary law is that the consent of parents ls essentlal to
the flrst marrlage of a person, whl1e other membere of the famlly
are con6ulted; consant 1s not general).y requlred to the marriage
of a person who has previously been married. This 1s a eubJect
on which we have met a wide divergence of opini-on. Moet people
who expressed oplnlons favoured parental consent at least up to
the agc of twenty-one and many would like to see a higher age

fixed or even require such consent regardless of age.

98. While we thlnk parental advlce is always desirable,
regardless of agc, we do not thlnk it would be reasonable to make

parental consent a lega1 requirement wherc a person is over twenty-
one ycars of age. Wc think 1t ls a propcr requlrement up to that
ager even though we are recon."odirrg (]) 

that elghteen should bc

the age of majortty. We see nothing i11ogj-caI in this. A person
of eighteen may wclL be o1d enough to enter into ordinary contracte
but marriage ls a very special klnd of contract which may affect
the whole courae of a personrs life, and one whlch cal1s for matu-
rity of judgement more than lnte1ligence"

Cap. 1!0 es. L9 - 22

cap. L57 s. ](r) (a)

See Recomnendatl-on No. 91

(r)
(a)

3)
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99. This does ralse one problem, because' lf eighteen ls to
be the age of majority, there w111 be people between elghtean and

twenty-one who have no lega1 guardlans. Our suggestion is that
the basic requlrement should bc the fatherts consent. If the

father is oead, the motherre consent ehould be required. If the

father and the nother both dicd before the person attained elgh-
teen, we thlnk the consent should be requlrcd of whoever was h1a

or her guardian - often an uncle or a grandparent, who has

brought the person up. If, however, the personrs parents dled
after he or shc attained eightcen, we would not etlpulate for any

consent.

1O0. We think also that where consent ls unreaeonably withheld
or where 1t ie impracticable to obtain it, &6r for exampler where

a fatherre whercaboute are unknown, the court should have discre-
tion to glvc consent.

1O1. It was suggested to u6 that where the parties are above

the age at whlch parental consent 1s necessary, evidence should be

required of coneultatLon with the parentsr Eo as to ensure that
parents know of a propoaed marriage and have the opportunlty of
expressi-ng their views. In our oplnlon, whatever the merlts of
such a proposed procedure, lt would not be practlcable 1ega1Iy to
enforce lt. lVe also thj-nk that the provisions we suggest regardlng
the giving of notice (1) rrrorld ensure gencrally that parents at
least know of an intended marriage.

1O2. We have considercd whether the parental consent which wc

recommend should be walved in the ca6e of persona who have already
been marrled and whose marriage has been determlned by death or

dj-vorce or where a man who has contracted a polygamous marriage
wishes to take a second w1fe, while still under the age of twenty-
one. We see no good reason to make such a dispensatj.on and we

thj-nk that there ehould be no exccption to the rule that consent

ie requlred up to the age of twenty-one.

Reconmendation No. 2l

Wc rccommend that the conscnt of the father of
anv Dcraon who has no t completed hls or her
twenty-firet year be required to the marriage
of that person or lf he 1s dead, the mother, or
if both died before that person attained the
age of 18, of whoever wa6 hls or her guardian,

(t) See paragraphs 12J r24
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6ubJect to the provleo that consent mav be

given by the courto lf the court is satlsfied
that such consent ls beinn withhel-d unreason-

ably or that lt is impractlcable to obtain it"

IOl. The questlon whether the consent of the existlng wife
or wives shouLd be requlred to the taking of a further polyga-

nous wife hao already been dealt with in paragraph 89 above"

104. Under thc Marrlage Act, lack of parcntal consent does

not invalidate a marrlag" ( I ) and this would appear to apply also

in respcct of thc African Chrletian Marrlagc and Divorce Act tt'.

Under the Hlndu Marrlage and Dtvorcc Act, thc procurlng by force

or fraud of the consent of the guardian in marriage 1e a ground

for obtalnlng a decrec of nuIIIt, (:) 
i the Act ls silent as to

the effect of not obtaining such coneent and presumably thls does

not invalldate a marrlage. Under Islamlc lawo the absence of a

guardian, where a guardian ie requiredo would lnvalidate a

marriage, at least unless it is subsequently ratified by the

guardlan. No single rule can be laid down regarding the effect
of lack of consent under customary Iaw" However, under moet

customary 1aws, lack of consent by the parents usually results
in the eloprent of the partles. Thc matter is usually later
regulated by the payment to the girl's father of a customary

amount by way of compensation for the elopement"

I05. In our vlewr lack of consent (other than the consent of
the partiee themselvee) shouLd not invalidate a marriage but we

think that the court should have power to annul such a marriage
on the appJ-lcatlon of an interested person 60 1ong, and so long
onIy, a6 one party to the marriage j-s under twenty-one years of
a8e.

Recommendation No. 22

Wc rec o mmend hat no mar q OP s hou dbe q nuI11t vt
on account of the lack of consent of the parent

or forner Ruardian of either party but that the

court ehould havc power to annul a marrlage con-

tractcd wlthout conscnt, 1f in alL the circum-
stances it conslders lt .lust to do soo on the
nnn] { aat{ an af qnw i nf rcstcd DCraon" orovided
the applicatlon is made while at leaet one partv
to the marrlare te under the are of twenty-one "

(r) Cap. 15o B. 35(4)
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105. Once again, we think sanctions must be imposed.

Rccommendation No. 2t

We recommend that lt be made an offence know-

1ns1v to take part in a ce r emo nvo marrl-atref
or a ceremonv which pur oorts to be e marriaqe

to whlch anv consent i s reoulred and has not

been freclv qiven. f or thc DurDoEe of thls
rccomorendatlon. rrto take Dartrr should havc the
game meanlng as 1n g ommendatl-on No. 5

D0'r'JRY

( 1)107. Under a]1 the customary laws of Kenya ''' marriage is
precedcd, accoopanied or followed by a payment or payments by the

brldegroom or hls family to the brldets fami)-y. The payment was

traditj-onally made in cattLe or other li-veetocko but eometlmes

partly in produce, honey or becr. Nowadaysr money ie often given

in lieu or 1n addition. Generallyr lt is not necessary that it
be paid in fu1l before the marrlage: indeed more often there 1s

only an lnitiat, possibly a token, payrnentr followed by payments

over the year6 as and when the husband can afford or the wifeus
family may need a further instalment" Amongst most trJ-beso it
ls open to the wlfers father to wai-ve the payment, if he so wlshes.
With a few exceptlons (2), the amount to be paid ls not fixed by

custom, but 1s a matter for negotiation between the families.

IOB. A queetlon, whlch has occasioned much difficulty amongst

Judicial and admlnlstratlve officere and amongst acaderntc writcre,
1s the signlficance of the payment, and thc difficulty of flnding
a sultablc English term to describe the institution. The European

vlew in the past was that the payment was nothlng but a prlce for
Itbuylngrra woman, hence the term bride prlce. Many of the wit*
nesses we heard around the country were at great palns to expl-aln

that the payment lmplies no such thing and this was a Wcstern mle-

conceptlon. We agreo that the term ls unfortunate. Other

suggestlons that have been put to us r and also put forward by

various wrlters, regarding the signifj-cance of the payxnent are:
that it ls ln the nature of a bond unltlng the two families; that

(1) Tradltlonally, the Elgeyor Iularakwet and Tugen did not pay dowry
as such, but the custom has now been copled from their neigh-
bourlng trlbes, principally the Nandl"

(2) e.g. The Meru, falta and the Masai have a fixed dowry.
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it 1s a mark of the man's respcct for hle wife; that lt le merely

a syrnbol or token to seal the marriagc contract; that because of
the liablllty to repaynent on dlvorce, lt acts as a deterrent to
misconduct on the part of the wlfei and that it 1s the price for
the children rcsultlng fron thc marrJ-age.

109. We do not thlnk any uaeful purpose will be eerved ln
ascertalnlng whlch of these suggestlons l.e the more approprlate
or correct one. It may well bc that 6ome of these t-heor'ies are

correct for one trlbe or a group of tribes, but it is very diffl-
cult to generallze. Suffice it to say that the payment played

and contlnues to play a very signiflcant part in African customary

marriagcs.

l-10. As regarda termlnology, wc have preferred to usc the word
ildowryrr rather than othcr cxpre6Bions such as ilbride pri.cert, Ibridc

wealthrr , rrmarrlage cattlerr , ilmarriagc paymentil o rrchlld pricert etc " ,

because, although the practice 1n At'rlcan soclety is the reveree of
that in Europe, i.e. It ls given by the brtdegroom o:: his family to
the bride'0s faml1y and not vlce versae wc belleve that the expres -
sion 1s the most neutral onc" We also note that the Kenya leglela-

(1)
tion hae recentLy swltched from thc uec of the term brtde price \

(z)ro oowry

111" Under Islamj-c lawo the dowry (mehr) ls strlctly payable to
the bride, although with her consent lt may be handed to her parent,s.

It need be of no cotntrerclal value but the glv1ng of at least a token
le regarded as ossentlal to thc valldlty of a marrlage"

112. The payncnt of dowry le not requlred under the Hlndu

Marriage and Divorce Act, but we understand that lt le a social
custom among the Hlndus ln Kenya.

111. lVe have consldered whether the 1ega1 validity of marrlage
shoul-d depcnd on the payment of dowry and we have concluded that it
should not. It would clearly be undcsirablc to make dowry essentlaL
in some ca6e6 and aot 1n othersr and we do not thlnk any useful
purpose would be servcd by maklng dowry compulsory if it involved no

more than a token. Moreover, there are material differcnces ln thc
customary Laws of the varlous trlbes regarding payment and repayment

of dowry, wh11e ln sonc areas at least the custom seem6 to bo

(t) e.g" ln sectlon 1l(2) of the African Chrlstlan Marriage and
Divorce Act.

(Z) e.g" 1n eection 2 of the Magistrateos Courts Act 196?"
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changing" To embody all the exietlng customs in the new law wour<i
preservc all thc present complieations and would impede change and
we conslder the etandardizatlon of thosc customs to be impracticablc,

114, we do not think that the paynent of dowry should be abo-
lished, because we believe that it ts a factor maklng for etabillty
in marrlage but we think l-t should be a matter for arrangement
between the two famiLles and not a requirement of Law.

11r" wc are not obrlvioue to the fact that i-n many cu.tonary
Iaws, the paynent of dowry is regarded as a legar essenti-alo but
in view of the complicatlone to which we referred above, and also
to the fact that dowry is often dispensed with altogether, we thlhk
that the custom ls losing much of 1ts regal slgnificance and is
becomlng, like the European dowry, a social custom.

Re c omme nd L No.24

liVe re c omnend that the leca1 i.dltv of ma rrr_af(e
shoul not depend on dowrv havlnr been id or
promised.

115" rt is eometlmes aI1eged that the dowry syeten ie belng
commerclalized and explolted, and that young men are unable to marry
becauec of thelr 1nabi1lty to ralsc thc neceaaary a,ount" There
may be such cases, but we are not convlnced that there 1s any
generar publlc ev1l. comparatively fcw complaints of such a
nature werc madc to us in the coursc of our public meetings.
flrthermore, aB we havc already eaidr lt 1s usually eufficlent to
nake a snall inltial payment. Moreovero if our recommendations
are accept.a ( 1 ), parti-es of full age would be abLe to marry even
without the coneent of their parente, and 1a the case of a girr
under twenty-one the deruanding of a nanifestly excessive d.owry rdght
be held to be an unreaaonable withholdlng of coneent"

117. wc have consldered whether the law ehour-d set llmlts to
the amount of dowry that may be pald, or whether 1oca1 authorltlee
should be empowered to set linitar.and. our concluslon ls that thie
wouLd bc undeslrablc. lve apprcciatc that there are tribes where
the amount of the dowry ls fixed by custom but thls appear. to be
thc exceptlon. wc think it would be impractlcable to enforce
ruLes limltlng dowry and we understand that attempts in the past by
1ocal authorltlee to do so have fa11ed (2)" Generally, we hhlnk

See paragraph !8
e"g. in the Kls1l
in other parte of
fallurc "

Dlstric t "Afrlca e.g.

(r)
(a) Wc ugdcretand that slmllar attemptsNlgerla, have met with equal
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the amount of dowry asked is bound to vary according to the wealth

and standing of the brlde's family. As on the question whether

or not dowry should be pa1d, so also on the question of the amount

to be paj-d, our vj-ew ie that the matter 1e one to be arranged

between the families concerned.

Recommendation No. 25

We recomnend that the law should not regulate or
empower the reAulating of the anount of dowry but

that thls should be Ieft to asrecment between the

families concerned "

118. Wc have coneidered whethcr, as at present, lt should be

poseible to sue for outstanding dowry and we think lt shouldi as a

contractual obllgatlon for which the marriage provldes the consi*
deration. We think, however, that llmltation of such actlons le
desj-rabl-e. At preeent, the rule in most tribes is that on the

death of a wife, the husband ceases to be under any obligation to

contribute any further dowry, whlle the wlfe's family is usually
under an obligation to return a proportion of the dowryr the amount

dependi-ng on the number of chlldren she has borne" Where the

husband dies flrst, hls family 1s usually liable to provide the

baLance of the dowryr and this obligation may contlnue as long as

the wife 1ives. We think these obllgations are unduly or€roulso

Whatever spcm ts adopted, there are bound to be cases which exc j-tc

sympathy, but after wclghing the various conslderatlons, we think
it would be faj-reet if the obllgation to contribute dowry wcrc to
cease on the death of either the husband or the wife and if there
were no obligation to return any part of the dowry on the death of
the wife. When we speak here of an obligation, we mean an obliga-
tion enforceable through the courts: it 1s, we think, very 1ike1y

that exlstlng customs will continue to be followed voluntarj-Iy by

rnany families. Wc do not propose to speculate on the poesible
effecte of such a change on family negotiations regarding dowry and

would mcrely rcmark that we think they may be minlmal since e as we

have sald, we think dowry j-s increaeingly bcing regarded as a soclal-
custom rather than a matter of Iaw.

Recommendation No. 25

Wc rccomnend that outstandlnq dowrv be rccoverable
ae a contractual debt, subJect to the limitatlon
that no actlon ehould be brouqht on an agreement to
provide dowry after the death of the husband or the

wi fe whoever shalI die f i-rst " "Ve 
recommend

further that no action should lie for the return of
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119. The rule under most customary laws is that dowry is partly
or who11y returnable to the husband or hls faml1y on divorce, the
amount returnable, a6 ln the case of the death of the wife, depending
on thc number of children and thej-r sex. Under some customary 1awe,

the dlvorce only becomes lega1 whcn the dowry has in fact been

returned" As we have said earlicr; we thlnk that mattera relating
to dowry should continue to be regulated by custom and agreementr and

we woul-d extend this to the questlon of return of dowry on dlvorce.
However, Just as we think that the payment of dowry should no longer
affect the validity of a marrlage, so too, its return should not.
affect the lega1lty of a dlvorce. Further, we thl-nk that there
should be a period of limitation for actions for return of dowry after
a divorce, aod we suggest, for this purpose, a period of three yeare.

Recommendatlon No. 2?

We recommend that

(a) the va1 1d 1t of a dlvorce should not dcpend on the
return of any dowry to the husband or his family

(b) the rc t u rn of anv dowrv on divorce should be reAu-
lated bv the cus tom of the communi-tv to which the
parties bclonc and bv e agreement between the
partics or their fani 1 1e and that an action for
such return be enfor ceable in the courts:

Provlded that no actlon for the return of dowrv

after a divorce sha11 be instituted more than
three vea.rs after the date of the decree.

I2O. We also suggest that other matters relating to dowry, such as

the replacement of dead anlmals or those that do not producer the
return of the progeny, the method of paymentr should contlnue to be

governed by custom and agreement.

Recomqe4datlon No. 28

We recomnend that matters relatinq to dowryo other
than those c ered by Recommendatlons 24 27 above

should contl ue to be recuLatcd bv custom and aEree-
ment.

121. on a matter of deta11, we do not think 1t necessary or deelr-
able for the amount of the dowry to be shown in the marrlage register
or on the marriage certiflcate.
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PRELIMINARI ES TO MARRIAGE

i22. Under the Marriage Aca 
(t), pub1lc notice must be glven

for at least twenty one days of an intended. marrlage, although the
M.inister ie given power ('), U, speclal llcence, to dispense with
t,he girrlng of notlce. This ls not required under the African
christj-an Marrlage and Dlvorce Act, arthough the prieet cerebrating
a marrlage tru6t be eatlsfled that adequate notice has been gtrr.n(]),
which le normally by the calling of banns. There 1s no statutory
requirement of not,lce prelininary to Islani_c, Hlndu or customary
marrlages o

I23. In principLe, we thlnk that secret marriageo should nst
be allowed and that the giving of publlc notlce ie most desj-rable,
mainJ.y so that etepe may be taken to prevent the ceremony taklng
place where there ls any lawful lmpedlnent to oarrlage. We think
notice i-s particularly lmportant before civil marriages, because
that is the form usually adopted when marriages are contracted
without the knowledge of relations or friends" Where marriages
are celebrated ln accordance with the rites of any of the recognized
religionso we think it can be left to the prleste or rellgious
leaders to eneure that notice is glven ln the manner beet sulted to
the way of life of the partlcutar communlty. where a marrlage j-s to
lce contracted under cuetomary raw, we think the fact wirr generally
be well known but nevertheless, we think previous notice shourd be

gi-rren to the locar chlef or sub-chlef or any other suitabre nu"uorr.(4)
This would have the added advantage of ensurj-ng the subsequent regl-
sbraLion of the marriage. we think twenty ene days is a reaeonable
period for such notice.

121r. We do not suggest that it be lald down ln the law preciscly
what action is to be taken by regietrars and chiefs when they recelve
such notice becauee we thlnk that thle could better be dealt wlth by
ru1es, and that pending the making of rules should be governed by

adml-nlstrative lnstructions and we would strongly urge tbat lnstruc-
tions be lssued to ensure, as far as practlcable, that the lntention
of the partlee to marry ls made known in the places where their
parents ordinarily reslde. we do not thlnk that the present prac-
tice of simple exhlbiting notlces outside the Dlstrict Commj-ssioneres
Offlce is sufflcient.

(r)
(2)

Cap. 1lO ss. 8 - 1t
Section 14: this power
General by L.N. No. fl8

has been delegated to
or t963"

the Registrar

Cap" I51, s. ?

We suggeet below that theee be appointed
officerer 6ee Recommendation No. 40 and

re gis trat j-on
paragraph J-15.
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(4)
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Recommendation No. 29

We recommend that the parties to an intended
marriage be requlred to give at least twenty
one days0 notice of their j-ntentlon before the

itatc fi-xed for the marriage; that such

notlce be qlven to a registrar (nlnistere of
rellqion and kadhls beinq reqistrars) or to
the local chief or sub-chief and that it oe

made the duty of such registrar rr chief to
cause the fact of the intended marriage to be

made known locally and" so far as practicable

where the parents of the parties reside else-
wiie35_ln lhg_.plege 6._g!gre t heX_e51![g$fg
resi-de.

l-25. We would, a.s in tiie Marriage Act, Sive a power, for good

reason, to dispense with the givlng of notice, aJ-though we think
thie power should be sparingly used. The present exerclse by 'che

Registrar General of this power appears satisfactory and we

euggeet that the power be conferred on him dlrect.

Recommendatlon No. 3O

We reeommend that the ReAistrar General be glven
p o w-g_r r__1 !__9.-{_! Ie o r_qjl n sI)l__q!f q u m q ! e n q q s 

" 
_!-g__d ! B p e nli_ €

with thc need to cive no tlce of lntended marriaAe.

125. Under.the Marriage Act, it should bc lmpossible for a

marriage to take place without notlce havlng beep gi-ven or the
Ministerts licence obtai-ned, but 1f thie should take placeo t.he

ceremony would be a nullfty (')" 
Lack of notice does noto howeven,

invali-date any other form of marriage. We thlnk this is a matter
in which thcre shouLd be uniformity. There must be a sanctj-on lc
ensure compliance with the requirement of noticeo but we do noL

think that failure to gi-ve due noticeo whJ-ch may be the resul! of
ignorance or mlstake, should invalidate a marriage. We would
rather make wilful. default an offence"

Re e omme nlla t _i e4_N !-._ 2I

We recommend that failure to have given due notlce
should not invalidare a marriage but i;hat lt should
be an offence to take part ln a marrlaqe knowing
that notice has not been glven. For the purpoac

of this recommendatlon. reto take partr? should have

the sa.me meanlnA as in Recom'mendatlon No. E

(r) cap. 150 s.15(l)
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127" The giving of notice under the Marriaga Act is a prell-
minary step to obtalning the registrarrs certlficater which may be

iesued not lese than twenty one days after the notice has been

given and whlch muet be obtained before the marriage may bc ccle-
brated" Thc other prcllralnary ie thc swearlng of an affidavit as

to certaln *"tt.r" (1), 
these are, flret, that one of the partlee

has bcen reeident in the marrlagc dietrlct for at least flfteen
daye; eecondly, that the partles are of fuI1 age or have obtaj-ned

the necessary conscnt; and, thlrdlyo that there ie no lmpediment
of kindred or affinlty to the proposed marrlage.

128. As regards the resldentlal quallflcatlon, there ls no

slmilar requlrement ln relatlon to the other forms of marrlage and

we doubt 1f 1t servee any uaeful purpose. Even under the Marrlage
Act, the fact that neither party has been so resident does not
invalldate the marrlage. Moreovere a Mlnlsteros licence obviates
the need for the residential quallflcatlon. We think thls require-
ment mlght be omlttcd"

Re comme ndat i on No. J2

We recommond that there be no requirement in the
law of a resldential ouall flcatlon before marri-are.

L29. We are lncl-incd aleo to dlepense with the affidavito as

such, because it may present dlfflculty for people in remote rural
area6. Aleo, we are well aware that, in practlceo the swearing of
affidavits is all too often trcated as a casua1 matter. On the
other hand, we thlnk the registrar or chief to whom notice ie glven
must be eatlsfled ae to the ages of the partieso that any neceseary
consente have been glven, that the partlee are not wlthin the prohl-
bited relatlonehlps, that the wonaa is not already marrled and, when

the marriage is to bc monogamouse that the man ie not narried" Thle
information should be furnlshed by both parties and 1t should
be an offence knowlngly to make a false statement. When the
registrar or chlef has any reaeon to doubt the truth of any state-
ment made to hlm, it should be part of his duty to make all reasonable
enqui-ries.

Recommendation No. 17

We rccommcnd aleo that lt be made an offence " when

lvin c no t_l ce of int e nd ed

make anv false

(t) Cap. 150, Ei. II

statenent.
marrlse e knowlnqlv to
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110. We thlnk that anyone who knows of any 1ega1 impedlment to

a proPosed narrj-age, or believee that any such inpedlment cxletst
ehould be' entitled to glve notice of obJectlon to the regietrar or

chlef to whon the notice of intentlon tom.rry wae given and that it
ehould then be the duty of the rcgletrar or chief to refcr the nattcr
to the court and to take aI1 practlcable eitepe to eneure thet the

cerenony doc6 not takc place pendlng the courtrs declslon. If thte
duty Le placcd on regletrare and chiefgr we think |t would be poeel-

ble to dlapenee wlth thc regietrarrs certlficatc.

Irt. We nay renark hcre that we feel very much concerncd to
kecp to a ninlnun thc formalltiee that must be complled wlth. In
prlnclple, we do not think people ehould be required to conply wlth
forraalltlee unleeo they really eerve a ueeful purpose and ln Practlcet
wc thlnk that if the fornalitlee,are too conpllcated, they will tend

to bc ignored and therc will be .numcroue lrregularltieo.

Recommenda tlon No. 14

We reconmend that anyonc ho believcs that there 1e

anv lcca1 lnpcdlment to a DTODO eed narrlaqe should

have thc rlrht to clve noticc of ob iectl-on to the

rcclstrar or chicf to whom the notlce of intentlon
to marrv wae clvcn and that the re e strar or chiefI
ehouLd thcn rcfer the ob''i ectlon to the court " Wc

ommcnd sot t lt should be thc du o

rcqletrar or chlcf to take such actlon as ie prac-

tlcable to prevent a cere monv o f narriare belnc
rforned while an ob ectlon is outetandl

Lrz. Therc nay, of coursc, be caeee whcre, 1n epltc of the prc-

cautiong we reconnend, a marriagc ceremony takes place when an

objectlon le outetandlng. In euch a ca6cr we do not think the fact
that thc obJectlon vae outstandlng ehould affect the valldlty of the

marri-age, which will reaI1y depcnd on whether or not the objection
rclated to a natter going to vaLidlty and wae, or waa not, well
founded. Wc thlnk, however, that trt ehould be an offence to takc
part in a cercmony knowlng that an obJection is outstandlng"

Recommend.atlon No. ,5

[/e reconrnend that 1t be an offence to take part ln
a ceremony of or purporting to be a marriagc knowlng

that an ob.1 ection ie outstandlns but that the fact
that an oblection ls outetand l-na ehould not. of lt-
eelf, affect the valldlty of the ccrenony.
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THE CELEBRATION OF I.,IARRIAGE

L)). We coneidered whether to recommend a requlrement that atl
marriagca be contraeted by a elnple civ11 caremony, allowing the
parties any addltlonaL rellglous or customary ccrcmonlee they mlght
wlshr but eo that the lega)- valldlty of the marrlage depcnded. solely
on the clvi.I ccrehony. Such a aystcn would have much to commend it
and le lndeed followcd today ln numerous European countriea. It
would have the ncrlts of simpliclty and unlfornlty, wlth the nlnlnun
of doubt as to thc valldlty of trarrlage, "nt would facllltate thc
extenslon of rcglatratlon to cover all marrlagee. We concluded,
howevcr, that ln the preoent clrcunstances of Kcnya, euch a change

would be lnpracticablet Wc think lt would be a conelderablc tl-ne
beforc the peoplc.r'partlcularly 1n rural area6, cane to reallzc that
cuetonary cerenonleE wcrc laeffectual by themeelvee to create thc
marrlagc bond: oonecquently, 1t le llkcly that for eorae yeare to
comc people would go through the customary ccrcmonles and bellcve
thenselves to bc narrlsd, whtle tn thc cycs of the law thcy wouli bc

unmarrlcd. Morcovcrr wc thlnk thcrc would be great reeentnent,
partlcularly anong Muellne and tradltlonaliete, at the refusal of
the law to rocognlzc ae marrlagce, corernonlce whlch thcy believe to
be Ln proper forn. We thlnk that, at least for the tlme bclngr lt
ls better to rctal-n thc cxietlng forne of raarrlagc, rellgious, civil
and cuetomaryr whlle deflning etatutorlly the eesentiale of raarrlage
and provlding that cerenonlal lrregularltlee are not to lnvalldate
marrlagee. Thla dcclslon accords wlth our gencral'approach to the
queetlon of form of marrlage (t).

Recommendation No. t6

nd that narrl ee ahoul-d in tu C

at orcsant - bec , D,I ble of belnc contracted:

(a)

(b)

(c)

ln clvl-l fornt or

by a rcliglous ceremouyi or

1n Islamic form where the husband le a Muslfun

(d) bv rltca recoqnlze

9r

L'
ma

ma

ne

L'
po

to
fo
we

na

a

cu

tt
en

de

co

lllle

Ia
ce

th
sh

Rc

t,
Ma

11

a

th

co

We

be

ae

an

Pc

un

n1

Ac

( t ) scc paragraph 7

d by customary l-aw.

(,t



45

L)4. We shouLd perhaps explain that we have not lncluded

narrlages in lslamlc form under religious ceremonles, because

marrlagc ls, to Muslints, a civil contract, not a sacramentr and

need not be contracted in the presence of any religious offlcial"

l)r. We appreclate that our proPosals nake i-t theoretically
poselble for two peraonE, neither of whom ls ordlnarlly subject

to Afrlcan cuatomary Iaw, to contract a marriage ln customary

form but we do not thlnk thls will ralsc any difficulty, becauee

we do not thlnklt would be possible, in practice,, for such a

narriage to take place unless one, at 1east, of the partiee had

a rcaL and substantlal gonnection with the comnunity under whoee

cuetoms 1t was proposed to narry.

L16" We would leave the conduct of religious marrlagee

entirely to the organlzation of the re11glon, or the particular
denominatlon or eect concerned, but we thlnk there must be somc

control over the rellgions permitted to celebrate marriages.

We thlnk the teste should be whether a rellgion hae a reasonably

large followlng 1n Kenya and has auch an organlzatlon that it
ca.n ensurc compllance by lts mlnisters wi[h the 1aw. We thlnk
that any rellglon whlch wlshes to celebrate marrlages 1n Kenya

should be required to eatisfy the Minlster on these polnte"

Rc c onrne nda tlon No. i7

Wc recommend that the rleht to conduct rellqioue
marnlages be restricted to such religlons as may

be approved for this pur pose by the Minister.

l3?. We think that, aB at present under the African Chrlstian
Marrlage and Divorce Act (r), ministers of religion should be

llcensed. Sueh a llcence should be lseued on the applicatlon of

a rc6ponslble authorlty of a rellgion which has been approved by

the Mlnlster and ehould be liable to be cancelled elther at the

request of the responslble authority of that religlon or for non-

compl-iance with or breach of the provlslons of the marriage 1aws.

We thlnk that this would serve three purposes: flrsto thcre would

be a permanent record of the mlnisters entitl-ed to perform marrlageet

eccondly, lt would asal6t i-n ensuring that the law ls complled with
andr thlrdly, 1t would prevent off-shoots from recognized religlons
performing marrlagee wlthout first obtalnlng approva)'" To avoid

unnecessary appllcatlons 1n the lnit1a1 stagese we suggest that all
mlnietcre llceneed under the African Chrj-etlan Marrlage'and Dtvorce

Act ehould be deemed to be llcensed under the new law"

(t) Cap. 151, a. 5



Recomnendatlon No. "9
We recommend that a cercmonv purportl
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Recommendatlon No. 18

We reoommend that mlnleters of rellnlo n be requlred
to be llcenscd indlvlduallv. on thc a cation of
the rceponsib 1e authorltles of their reliclon
before thcv would be entltl-cd to ccleb te marrlaqee
and that euch llcences should be Ilable to be

re voke d .

118. where r ceremony ls performed by an unliccneed minlster,
we thlnk lt should bc a nuI1lty if both partles werc awarc that he

wae unlicenecd, but not otherwlse.

nEtobca
marrlane be nulli-tv if . to thc kno edce of bot'h
partlos. 1t 1s pcrformed by a roinieter who le not
llcenecd ln that behalf.

lr9. wc consldcred also whethcr it would be possible to lnelst
on the preeeacc of a regletrar at every ceremony of marrlage but
agaln we fert lt to bc lmpracticable. At present, civlr ccramonlee
are conducted by rcglstrare, whl1e ninlstcrs act as regletrars at
rellgious ccremonieo, but to rcqulre the prcsencc of regletrare at
rslamlc and cuetonary marrlagcs would lnvolvc the appolntment of a
large nunber of addltlonal rcgletrars. rt would not be casy to
flnd sufflcleat pcople, quarlfled and wl11lng to act and lt would,
we think, be inpossiblc to eneure, ln rural areas, that a reglstrar
wae avallable whencvcr a narrtage was to be ccrebratcd. we think,
therefora, that the preacnce of registrars'at marrlagee is to bc

encouraged but not j-nsisted upon. rt foI1owe, of courec, that we

think thc help of ml-nlsters aad kadhls as reglstrars ehould continue
to be sought.

Recomnenda tloa No. 40

Wc recommend:

(a) that rclLqlou6 ceremonles of narriaqc be conducted
by " or 1n thc preBence of, a l-lcensed mlnleter or
other relleious leader and that the law should
rc c oRnl ze euch mlnistcre and other re lisious
1e as ex offi 1o lstrars of ri- eB ie

(b) that civll ccremonles be

bv rcclstr arBi
conducted. as et pre 6e nt
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(c) that kadhie be ex-officio regletrara of
marriages i and

(d) that marriages in fslgmic or cuetomary

form be contracted so far as 1a practl-
cablc and convenient .ln thc preaence of
a reglstrar or regletratlon officer. but
so that the presence of a reElstrar or
regletratlon officer would not bc legally
ea6ential to such marrlage.

To aselst both 1n the preLlminaries to marrlagc

and 1n the reqlstration of marrlaRcs. wc reeom-

nend that there be regietratlon offlcere and

that until any appointments are made, chlefs and

eub-chlcf6 be ex-offlclo reglstration offl-ccre.

14O. It would appear that undcr Englieh 1a',, 
(1), although two

wltneeses are required at a marrlage, the lack of witneases does

not lnvalldate a ccremony, and the poeltlon would appear the same

in Kenya undcr thc Marriage Act (2) 
"rrd 

an. Afrlcan Chrietian
/z\

Marrlage and Dlvorce Act t''. Witnesses, as such, do not appear
to be essential to a Hlndu marriage, but under Islamic law a valid
marrlage cannot bc contracted wlthout wltne6ae€. There are inva-
riably wltnesoee to a marriage according to cuetoreary ritee.

14L. Ae we have eaj-d, we conei-der sccret marriages unde61rab1e.
Moreover, thc evldcnce of wj.tnes6e6 may be most valuable at a latcr
datc if the valldlty of a marrlage le challenged. We think therc
should be at lcast two wltnesaes to cvery marrlage and that they
ehould be adultr 6ane and sober. We regard thie as eo lmportant
that we would nake it essentlal to the validlty of a marriagc.

Rccommenda tlon No. 41

We reqonmend that a ceremony purporting to be a

narrlase ehould be a nul Ilty unless at least two

wltnesses arc Dresent We recommend that it be

an offence to take oart ln such a ccrenony but
that anv chlldra n o f auch a vold union should by

statute be deemed to be le

(r)
Q)
(t)

B6

6.

e

Wing v Taylor (1851) 2 Sw. & [r. 2?8

36cap.

cap.

150 ,

151 
'

l5(4) and

4
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142. We do not favour marriage by proxy, although we are awarc

that it 1s permlttcd In many Iega1 systcme, because it eeene to ue

impossible to be certain that, at the moment when the marrlage le
contracted, thcrc ls that fulI and frce consent of the abeent party
that we regard as an cseential of marrlage.

Reconnendation No. 42

We rcoommcnd that tbe Iaw prohibit marriage by

proxy ln Kenya.

CONSULAR MARRIAGES

it43. The Marrlage Act al-eo containe provlelon" (t) 
enabllng

marrlages to bc contracted under Kenya law before a consuLar or

other public offlccr in any forelgn country, where at least one of
the partiee le e Kanya cltlzcn. It hae J-ong bcen recognlzed that
marrlagee may bc contracted undcr forelgn ]awe ln cmbaseice, bccauac

1t le an acecptcd fictlon that an embassy ls outelde the tcrrltory
ln which 1t ie phyeically sltuate and notlonally part of the country
it represente. Thc positlon regardtng coneulates ls more obecurc,
becauee the flction of cxterrltorlallty doee not apply to them.

Under Englleh Iaw, the matter le regulated by statute (2), 
on whloh

the Kenya provleiona would appear to be baeed.

l-44. Theec proviolons ar! llable to give rlee to coneldcrable
difficulti-ee beoaugc j-t may well be that a marrlage whlch 1s val1d
accordlng to the natlonal law of one of the partles 1a l-nvaIld
according to thc natlonal Law of ttre otrrcr (]). In an attempt to
avold this el-tuatlon arlelng, the Englleh Act permite a marrlagc
officer to refuec to solcmnize or to permlt the eolemnization of a

marrj-aqe 1f in hie opinlon 'tthe solemnlzation thereof would be:"

lnconsletent, with international law or the comity of nationstr (4)

This power was not lncluded in the Kenya Act. Moreover, regula-
tions have been enacted in England, intcr alia , precludlng consular
marrlagee whlch woul-d be lnvalld according to the law of the country
In which the coaEulate 1s eltuate if either party le a cltlzen of
that country. No euch rcgulatlone exlst i.n Kenya.

L45. Anothcn .rspcct of thc mattsr le that coneular marrlages
are related to uatlonallty, whereae moet othcr matrlnonial questlone
turn on donlcll. Thls meana that lt le poeeible for a pcrson to ba

marrled accordlng to the law of his natlonallty but unmarrled by the
1aw of hle donlclL.

Cap.15O, ea 5(2) and ]8A
The Forelgn Marrlage Act, t89Z

See, for example, Hay v. Northcote (1900) 2 Ch,. 252
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146. In thls connection, we note that attempte to resolve
theee probleras by lnternational convention have been remarkably
unsuccessful.

147. Wc think narrlagee 1n Kenya Embasslee, Hlgh Comnieelone

and coneulatea abroad ehould be pcrmittcd only where at leaet one

of thc partles le a Kcnya cltlzen and only 1n countrlcs whlch are

prcpared, in prlnclple, to recognlze euch marrlagee. We thlnk
that before consular offlcers in any foreign country are permltted

to conduct marriagee, tt ehould be aecertalned through dlplomati-c
channels that such marriages wll-l not be lnvali-d under the lawe of
that country and that the names of the countriee which have given

such aseuranceE should be gazetted. In seeking euch assuranceat

1t wou1d, 6f course, be proper to draw attention to the provleione
of the Kcnya 1aw of marrlage and ln particular to the fact that lt
recognlzes both monogamy and polygamy. We thlnk thls practlce
shouLd be followed in relation to marrlages in Embassles ae well
as to thoee in consuLetes.

Recommendation No. 4,

Wc recommend that dlplonatlc and consular
officcre be permitted to conduct clvll narriages
ln Kcnya Embaeeies, High Comnisslons and co!-
sulatee abroad if, lut only if -

(a) one partv to the propoeed marrlaEc ie a

Kenya cltlzcn i and

(b) the Mlnleter has sLgnifled by notlce ln_the
Gazctte that the Government of the country
j-n which thc Enbaeay. Illgh Connleslon or
coneulatc is sltuate has eignlfied that such

marrlage w1l-L not be lnvaI1d accordlng to the
Iaw of that countrv.

148. Slnce our afun 1s to avoid the conflict of laws ln natrl-
monlal nattere, we do not euggest restrlctlng 1n any comparable
manner the recognltlon of marrlages ln foreign Embassies, Hlgh
Conniselon6 or consulates in Kenya or requirlng reclprocal arrange-
ncnts. We thlnk the law of Kenya ehould recognlze euch marrlagcs
regardlcce of thelr fornr subJect to the basic rcqulrements that onc

party bc a cltlzen of the country whose Enbassy, Hlgh Commieeion or
consulate It is, that each party has capaotty to marry the othcr
under the law of hls or her domicll and that each party expreaeca
hie or her frce conscnt to the marrlage.
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Recommendation No. 44

Wc recommend that the law of Kcnva. rccoenlzc as

valld any marrlase 1n a foreiRn Embasey. Hirh
Commleslon or coneulatc where at least onc of
thc partlcs 1e a cltlzen of the country whoee

Embesev. Hlah Commleeion or consulate lt ls. ln
a form rcco Eniz€d bv the law of that country
where each partv has capaclty to marry the
other ac c o 1nr to the law of hle or her domlcll
and Drovldcd that e ach partY expresaes his or
her free consent to the marriaqe.

FOREIGN MARRIAGES

149. We thlnk marrj-ages contracted ln forelgn countries ehould
bc regarded ae valld for the purposea of Kenya Iaw provlded that the
form of the narrlag'e waa one permltted by the law of the country in
whlch the rns.rrlage took plece and provLded that each of the partlce
hhd the capactty to marry thc other accordlng to the 1aw of hl_e or
her domicll. we thlnk that ls the l-aw of Kenya today and we thlnk
that ls what the law ehoul-d bc.

Re commendati-on No . 45

We rccommcnd that the law recoqnises as valld
any marriaqe contracte d outsldc Kcnya lf the
foru of thc marriase ie one permlttcd by thc
Iaw of thc countrv in whlch lt 1e contracted
and lf the rcarties havc capacltv to marrv each

other eccor inq to thc laws of their respectlve
donic lIs .

150. Under thc laws of sone countrlesi a non-nat1onal wlehlng
to marry is requlrcd to produce a certlflcate from the appropr.tate
authorlty ln hle own country that there ls no legar lmpediment to
the proposed marriage. such a certlficate goee to the capacity to
marry. The Marrlage Act (t) contalns provislon enabllng thc
Reglstrar'-General to lssue such certificates and we are informed
that a subetantial number are ln fact being lssued.

i,

,i,

ir

(1) Cap. 150, e. 588
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151. Before lseuing Euch a certiflcate, the Regletrar-Generar
le requlred tq nake fuII inqulryr and while lt may not be posalble
in present clrcumstance6 for these inqulrles to be concrusiv,c, wc

understand that they do, occasionatly, brlng lmpedimentB to light.
rn these clrcunet,ances, we thlnk that thie facl1ity, whi-ch d.oee
appear to meet a pub11c need, ehouJ-d be malntai-ned. we note,
1nc1denta11y, that the Kgnya provielon dlffers from the correspond-
1ng English provlelon (t) t. that the former requlres a *fu11
lnquiry in regard to the appllcant. whereas the latter 1e baeed on
the publication of notlce and the oath of the applicant. rt w111,
of course, be neceeaaryr if our recommendatlons are accepted, to
have two foroe of certlflcate, accordlng to whether the propoeed
marrlage ls to be monogamous or polyganoue.

Recomnenda tlon No. 45

We re c o mmend thatrthc cls trar-G eneral c ontl nue
to hava Dower to issuc certlficatea o no Lmped1-f
mcnt to Dersons wlshi to marrv I n foreiqn
c oun tr1es.

REG ISTRATION OF MARRIAGES

152. As we havc already stated (2), there are at preeent two
eeparate eyetcme of regletration, one for chrletian and. clvll
marrlagee and one for reLanlc marrlages, and potentially a thlrd
ay6temr for Hindu narrlages. we 6ec ao reason for thle separatlon.
Thc registration of marrlages ie a clv1r, no.b a rellgloue, matter.

L51 . lVe are unanlmouely and

marriagee ought to be reglstered
under a slngle aystcm applylng to

etrongly of
and that the

3everyone.

thc opinlon
should be

that all
registered

r

Rccomnenda tlon No. 47

Wc ec mmcnd t 1 mar e ere ulred
rcpie t ered and th t there be elnqle evs tem cf
re 11s t ratlon aoplv lnc to all 160ns. retrardless
ofr e rclleio n or conmunl ty.

Lr4. we have glven nuch thought to the questlon whether a
ceremony of marrlage ehould be lnvalidated by failure to regleter.

The

Sec

This
(r)

Marrlage wlth Foreignere Act,
paragraph 44

accords with Resolution 2O1g
of Recommendation No. a

1905, a. 1
(r)
(2)
()) (XX) 

""ferred to in footnote
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At present, lack of reglstratlon does not go to valldity. It
has been argued that lt ls only by intalidating unregistered
marriages that lt wiLl be possible to make compulsory registra-
tion effecti-ve. We take a different view. \,Ve think it will
take time before any new statutory requlrements are fu11y
observed and 1n the mcanwhile, we would not wish to see

marriages invalldated for fallure to comply with formal requlre-
ments. As we sald earller (1), *" thlnk the Law shoul-d alwayo
lean towards holdlng marriages to be valid, where they are con-

tracted 1n good falth and there is no lack of capacity.

Recommendation No. 48

IVe rccommend that the validity of a marriage

should not depend on registration.

155. Where a marrlage is celebrated by or ln the preeence of
a regl6trar, we thlnk the responsibility for eneurlng that the
marrlage ls reglstcred ehould be his. We thj-nk that whcre no

registrar was prcscnt at a narrlage, the parties shoul-d be

requlred to apply for reglstration within ten days, but thcrc
should bc provlalon for late registration. However, where

notice of an lntended cuetomary marrlage has been given to a chief,
1t should be part of hle admlnlstrative duty to ensure that the
narriage 1s registered.

Recommendatlon No. 49

We recommend that where a marriage le celebrated
bv or in thc Dreaence of a rerlstrar. it should
be the dutv of the reeletr ar to enaure that the
roamianc ie reqietered and that 1n all other
casee it should be the duty of the partles to
apply wlthln ten days for registration. IVe

recommend fur he rt hat fall-ure to perform thatt
dutv be made an offenc e. We would 

"
however,

make provlelon for late reRlstration.

155. we havc already recommend"a 
(2) an", chlefe should be

appointed as regl-stratlon offlcers. V[e are strongly of the
opinlon that lf the reglstration of all future marrlages i-e to
become a reality, the facilltles for reglstration must be brought

See

See

paragraph 12

Recommendation No. 40
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nearer t,o the people by decentrallzatlon. At present, the chiefe
appear to be the only avallable offj-cers who could assume these
dutles. We are adrlsed by the Provincial Commissloners that they
agree wlth this view and that they belleve that, generally speaktng,
chlefs are capable of carrying out these dutles, subject, in some

ca6e6, to belng glven clerical assletance. We are not recommendi-ng

that chlefs be roade regietrars, first, because it ie inportant that
the regioters be kept to a standard that will enable then to be

accorded lnternational recognltion and, sccondly, because we do not
thlnk all chlefs have suitable accommodation for safe-keeplng of
marriage cerblficates and reglsters" What we propose ls that
chlefs shoul-d act as agents of the dlstrlct reglstrare, furnishing
them wlth the tnformatlon to enable registration to be effected and

mak:J-ng any nece6sary lnqulrlee and inveetlgati-on. It/e think al-so

that it ehould be thelr duty, so far as ls reasonably practicable,
to attend marriages of which they have been gj-ven notice and to
ensure that registration resulte.

l5?. It may be appropriate to add here that we are inforncd
that in some districts, members of the Registrar-General0e depart-
ment have been appointed district registrars, taking over the
reglstration duties formerly performed by distrlct comnlssloners.
We thlnk this ls desirable, because we think these duties are
sufficlently responslble and arc 1ikeIy to become too onerous for
dletrict commlsslonere to be able to perform them in addltion to
thej-r many other functions. Moreover, we think it desirable tlrat
the officers concerned with registration should be directly respon-
slbfe to the Regletrar*Genera1.

158. We considered whether the law should requlre the
tion of all existing marriages but we declded that this wae

ticable. We thlnk, however, that such marrlages should be

of regi-stration and that registration should be eneouraged.
great carc will hevc to be cxcrclsed whcrc both partlcc are
not avallab1e to acknowledge tne marriage.

Re c omme ndation No. 50

We recommend that the new law should permit the

regis tra-
imprac-
capable

Very

reeistration of ex t 1ne unreeistered. marriaqes
and that the recistratlon of such marriaAes be

l-

encouraEed. but that it be not made compulsorv.
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159. Where a Kenya cltlzen marries abroad under foreign law, wc

thlnk elther party to the marrlage ehould be entitled to regist.er
the marrlage 1n Kenya, provided that the marriage would be recognlzed

(r)
l_n Kenya

Recommendatlon No. 5l

We recommend that the law permlt the reglstratlon
of marriaEee contracted abroad under forelqn law
where either party 1e a Kenya cltizen. provided

that the marriaoe would be recognlzed by Kenya 1aw"

BREACH OP PROMISE

150. Under the applled English law of contract, an action may be

brought for damages for breach of a promlse of marriage, and such

damages are not llnlted to pecuniary loss but may lncluder among

other factore, an element for lnJured feelings and may be exemplary.
Such an actloa cannot be brought against a person who, at the tlme of
the prom16e, was not of ful1 age, because contracts made by mlnors

are voidable. No actlon based on breach of promise to marry exists,
so far a6 we are aware, in Islamic or in customary 1aw"

151. It may be argued that such a right of'action is not in the
public intereet because the fear of such proceedings may j-nduce a
person to proceed wlth a proposed marriage although he or ehe has

come to doubt whether lt w111 be a happy one" On the other hand, i'b
6eem6 only falr that a person who has incurred expenditure:in
rellance on a promlse ehould be able to recover the amount of ht-s

loss if that proratsc le broken. Moreover, it may be argued that
just as the poesibility of such an actj-on may discourage the breaking
of an engagement, so also it may discourage impetuous and 11i-
considered propoeals of marriage.

162" The conclusion we have reached 1s that the 1aw should permlt
actions for damages for breach of promlse of marrlage but that the
damages recoverable ehould be limited to pecunlary loss f'rom actual-
expenditure.

t63 "

avail ab1 e

We thlnk that such a right of actlon should be equally
to men and women.
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(t) See Recommendatlon No. \5
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Recommendation No. !2

We recommend that an actlon ehould lie for damaqes

for the breach of a promlse of marrlage but that
the quantum of danagee should be limlted to acluaI
pecugtary loss,requlting-Irom wasted expenditure.

154. lVe have not thought lt necesaary to include 1n the above

recommendation any reference to the recovery of dowry ln the event

of a marriage not taklng place, because we think such dowry would be

recoverable by an action for money had and received for a consldera-
tion whlch has failed, not by an actj-on for breach of contract.

1-65, It woutd appear that under applled Englieh Iaw glfte may be

recoverable on the breaklng of an engagement. This applles only to

valuabLe glfte and only where lt can be lnpIled that thcy were nade

conditional)-y on thc marriage being perforned, and a party in default
cannot claim the return of gifts made by him or her. From a purcly
logical point of vicw, these principles havc much to commend thent
but whcn they come to be applicd, 1t le apparent how much unccrtalnty
there ls in then. We are j-ncl-ined to the view that, on balance, lt
would be bettcr to provlde that a gift 1s not recovcrabler except
where lt can clearly be shown to have been made conditlonally.

Recommendatlon No. 53

We recommend that gj-fte made in contempl-ation of
marrlage shoul-d not generally be recoverable, the
only exceptlon belnq wher e thev are Dr ved to haveo

been made conditional on the marriagc beinR per-
formcd.

L66. It would seem that where the bctrothal of young people hae

been arranged by their parents and subsequently one of the young

people refusee to proceed with the marriage, the parent of the othcr
has no r16ht, arislng out of the refusal, to clalm damagee 

(t). 
We

thlnk thls 1s as it should be,If only for the reaaon that othcrwlse
a parent might be tenpted to brlng pressure on hls child to go

through with the marrlage and we thlnk this woul-d be wrong, elncc the
basis of marrlage should be the frec consent of the parties.

16?. Qa the other hand, we think it would be reasonable where

one party to a propoeed marrlage ls under age and the other of fu1I
age and the engagenent j-s broken by the party of fu}l age, to allow
the parent or guardian of the person under age to recover actual,
waeted, expend,iture. The parent or guardian ls not a party to the

( t ) Vlshram DhanJl v. Lalli Ruda Q95? ) B.a. 11O
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contract and woul-d not normally havc been acting a6 the agent of
hls ch11d and eo,ln thc abscnce of speclal provlslon, would have

no locue etandl , but he would ba the pcrson l-n such circunstances
nost IlkeIy to havc incurred thc cxpendlture. Wc ece no reaeon
why expendlture so wasted ehould not be recoverable as much as if
lt had bcen,.lncurrcd by thc mlnor party to thc engagement.

Reconncndati on No. 54

Wc rcognncnd that the parcnt or quardian of a

pereon under the aEe of elEhteen be Fivcn the
eamc r:fGrht ee that D' reon to fecover damaqes

for aatrrn 1c YNcndlture wasted as tha rceult of
a breech of proniec of narrlaAe"

158. So far aa an actlon lics ln Kenya for breach of proroise

of marrJ-agc, JurJ.sdlctlon le, ae i-n any other action ln contract,
based on the arnount clalmed. We sec no reaeon to suggeet any

chauge.
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THE EFFECT OF MARRIAGE ON STATUS

AND LEGAL RIGHTS AND OBLIGATIONS

PERSONAL RELATIONS

L69" We have consj-dered whether the law should define marltal
dutles, such as thc duty to co-hablt, and consequential questions

such as whether there should be a rlght to declde where the matrl-
monlal home is to bc. The argument in favour of so doing is not

based on any wish to lnlerfere in the prlvacy of ordinary domestj-c

relatlons but to obvlate uncertalnt;y in the unhappy event of dis-
putc. We have, however, come to the conclusion that this 1s a

subject which it would be difflcult to regulate and where any

attempt to do so night cau6e more probl-ems than it solved. We

think lt is generally accepted that the husband is the head of the

household but that a successful marrlage can only come from agree-
ment and co*operation between hueband and wife and thatt in the
maln, marital relatlone must be based on ordinary good aense. We

ehall, of course, have to return to the matter of matrimonial
dutlee to a lj"mited extent and in a negatlve way when considering
matrlmonlal rel-iefs.

Recommendation No. 55

We recommend that marital dutiee be not defined
by 1aw.

170. We thlnk that the provi-sions of the Pena1 Code relating
to assaulte apply to any serious blowe inflicted by a husband on

hle wife or by a wife on her husband but we are aware that there
ie a be11ef, partlcularly ln rural area6, that a husband has

customarily the rlght to infllct corporaL puni-ehment on his wtfe
and it might be argued that local custcm brings the matter withln
the ambit of section 24t of the Code. tVe are aware, also, that
the beating of wlves io ali too common, not infrequently wlth
tragic consequences,

Recommendation No. 55.

We recommend that the law provlde expressly
that no-one hae the ri ht to infli-ct corporal
nunishment on s or her spousee
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MAINTENANCE DURING MARRIAGE

l?L" we think the law shoutd make it clear that, except where

there has bcen scparation by agreement or order of court, a husband

is under a loga1 duty to maintaj-n hls wife or wlves andr aG a

nece66ary consequence, that a wife should be able to obtain rel-lef
from the court in the form of an order for mai-ntenance if her

husband unreasonably refuses or neElects to provide for her" Such

is, by etatut" (t), the present poeltion ln regard to monogamoue

marriageE" under Islamlc law, also, a wife has generally a right
to malntenance. undor most cuetomary 1aws, a wife has the right
to be maintained by'her husband only so long ae she ls 11vlng wlth

hlm, and not otherwise. As regards the etandard or extent of such

maintenance, we thlnk the only test that can be applled ie what le
reasonableo havj-ng regard to the husbandts mean6 and way of life.

Rccommendatj-on No. 5l

Wc rcconncnd that i-t be stated expresslv in the

new law that exccpt where there has been a

separatlon bv aqre-ement or bv order of ou rt " a.

husband is under a dutv to maintaln h ls wlfe or

wives accord 1ns to hls means and eta t I on in life.

We recommend further that where a husband unrea-

sonablv refu6es or neglects to provide for his

wife. the court should have power. on hcr appl1-
catlon, to rant her an order for m,l1 n tenancc "

t?2. We consLdcred also whether there should be a correspondlng

duty on the wife to malntain her husband, where the occaeion arleee.

It would app6ar that no such duty j-s at present recognlzed by the Iaw

ln Kenya. On a purely logical basis, such a duty would 6eem reaaon-

ab1c. on the other hand, to recommend it would be to lgnore the

fact that lt ie gcnerally accePted, in all communities, that the

primary reeponsiblllty for supporting the household reete upon the

rr&no Our conclusion is that there should be a duty on the wifa to

support her husband ln case of need but that that duty ehould be

llnlted to clrcumetances where she has the means and hcr husband is
incapacltated by ncntal or physical iI1 health" Such a duty would

be meanlnglcss unlcse tt could be enforce* and we thlnk the court
should be empowered to make the aPpropriate maintenance orders.

(t) Matrimonial Causes Act (Cap. 152) a. 25i
Subordinate Courts (Separation and Malntenance) Act

(cap. L51) e. 4(c)
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Re c omine ndat ion No. 58

lVe recornnread that there be a dutv on a wife rea6on-

ably t c. irr'c.vi d e for her husband where ehe has the

means to do so and whe he lacks meang and is

incapac 1 ated bv mental or ohvsi-cal 111-he 1th. We

r'e c onme further that t court be qiven oower to

makc orde rs to sive effe to thle reconmendation.t

l?r.Undersection2lgotthePenalCoderltconstltuteean
offence if a pcrson who is under a duty to provide for another rrthc

necessarles of f.if ett, without reasonable excuse fails .to do eot

endangering the ]1fe or health of that perBon. Sectlon 2I5 imposee

a duty on every perBon ilhaving charge of another who le unable by

reason of age, sickness, unsoundne66 of mind, detentlon or any other

cauae to wtthdraw hiroself from such charger and who is unabl"e to

provld,e himself wlth thc necessarles of llferrto provlde auch neces-

earles. It would sesm that this would cover mi4or chlldren and

wlvee ln certain clrcumetancee. We thlEk thesc provlelone ehould

be aroended eo as to make it clcar that the duty refcrred to ln

sectlon 2)9 lncludes the duty to maintaln wlvee and chlldren 1n all

clrcumetancee cxceptr aE regards w1ves, where there has becn a

separatlon, and, ae regards child'ren, where the cuetody of thero hae

been glvcn to aoncone elsc. Any duty of malntenance l-n thoee caaea

wil1, of course, bc by agreement or by order of court'

Recommcndatlon No. 59

We recommend that sectlon 2\9 of thc Penal Code " or

possibl section 215 be amended to orovide tha t th,e

offence reated bv sectio n 219 lncludcs f il-urc to

na eesariee f wife exc e C e the

has been a. ge oaratlon bv nrr ee ment or bv o rder of

court. and for children. except where custodv of

them has been slven exc Iusivelv o aome othcr DerEOn.

MARRIAGE AND THE IAW RELATING TO PROPERTY I

CONTRACT AND BANKRUPTCY

L?4. We are not aware of any Judicial declslon on the queatlon

whother thc Engllsh l.[arried womenr5i Property Act, 1882, appllee 1n

Kenya under the Judlcature Act (t) "" a Btatute of general appllca-

tlon. Somc provlsione of our 1aw, notably sectlon 29 of thc

Matrlnonial Causee Act, might raise an lnference that the Act doee

not appl-y, but othere suggest the reverse. We are told that

applicatlon6 are eometlmes made to the Hlgh Court under eection l/

t

(1) No. 15 of t96?, e. l(t)(c)
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of the Act and that no such application has been challenged on thc

ground that the Act ls not in force. In the absence of authorityt
we lncline to the opinlon that it does 8o appIy, subJect, of courset

to the provlso that it applles

1160 far only as the circumstances of Kenya and

1ts lnhabltants permit and eubJect to such

qualiflcatione as thoae clrcumstanceG may render

II€C886&flrrl

The application of the Act woul-d aleor ln appropriate casesr be

eubJect to cuetomary Iaw.

L?5. The maln effect of the Act, brlefly, was to entitle marrled

women to acquire and hold their own separate property and to confer

on them the samc right to contract and the same remedles for the pno-

tection of their property as if they were unmarrled.

175" Moreover, the legi-slature of Kenya hae expre66ly nade

marricd women capable of contractlng, and sulng and bclng sucd in
contract, by thc Law of Contract Act (t).

V? " The present poeltlon 1n Kenya aPpears to be that Englieh

Iaw, so far as it app11es, and Islaraic }aw, both recognj-ze the rlght
of husband and wife to retain anit to acquire eeparate property. The

extent to whlch thc Hlndu law of property, wlth ite conceptlon of the

Joint family, applles 1n Kenya has never been Judlcially decided but

even under Hlndu law a marrled woman may retain certaln individual
property. The posltion under most customary laws ls that a wlfe
retains, as her eeparate propertyr atrY property ehe acquired before

marriage, e.g. gifts from her own famllyr such as clothlng, cooki-ng

utensils, houeehold furnlture or cattle. Under the traditional
systern, a wlfe would rarely acqu'ire a.ny property of her own af ter
marriage, though the husband waa requlred to allocate land or cattle
to her for her use. Thls traditlonal pattern is quickly changlng

and some Afrlcan wives (especlally in the urban areas) are now self-
earning. In preeent conditlonst we understand that African wlves

do in many caeee retaln thelr own separate property acqulred after
marrlage through their own efforte, although in normal caseo the hus-

band would be the overall manager qf such property.

178" We have glven much thought to the questton whether, in the

absence of agreenent to the contrary, a husband and wife shoul-d on

marriage each retain hls or her eeparate property and whether property

acqulred after marrlage should be indlvj,dual or Jolnt.

t?9.
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l?9. At firs,t sight' there 1s much that 1s attractive ln the

idea of comnunity of property between husband and wifer partlcularly
as regards property acquired during the marriage. In urban

society, both husband and wife may be wage-earners and even where

the husband is the sole wage-earnerr any eavings may be largely
attributable to the industry and prudence of the wife in running the

houeehold. In rural society, the wife usually doee nuch of the. work

of the ehanba. It seems fair, therefore, that the wife ehould 6hare

in the fruits.

180. There are, however, both practicat and theoretical obJec-

tions. In the flrst p1ace, there is the question of managementt

whj-ch may be almost as important as that of ownershlp. If the

husband alone admlnistera the property, the theoretical equallty of
husband and wlfe is unreal. On the other hand, joint adninietratlon
ie difflcult to work and may Prove a aource of discord. Secondlyt

Judglng by the experience of other countries' conmunity of property

aeena to j-nvolve highly conplex lawe whlch are uadeelrable anywhere

and particularly Eo in the present clrcumstances of Kenya. Thirdlyt
statutory comnunity of property may lead to inJustlce where elther
the husband or the wlfe Le Lazy, extravago,pt or irresponslble.
Fourthly, we thlnk conmunlty of property would be unacceptable ln
6ome areas 1f it meant the possibillty of land paselng out of the

control of the clan. Fina11y, and perhaps most eerlougr we think it
would lead to great difficuJ-ties, and poesibly great lnjustlce6r in
polygamous houeeholde. For theee reaaons, but subJect to the qual1-

ficati-ons ln the foJ-lowing paragraphe, we think that husband and wi-fc

should retain as hj-e or her eeparate property whatever he or she owned

at the time of the marrLage or may acquj-re therea.fter.

181. The flret, and most obvious, qualification is that the partles
should be free to make any other arrangenent they nay wish, whether for
complete community of property, the joint ownershlp of speciflc property
or otherwise.

182. Secondly, we think that the house which constitutes the matrl-
monial home should be treated J-n a special way, in that where lt j-e

owned by either the husband or the wife, he or she should not be per-
nitted to alieaate it without the consent of the other "rou"".(') Thle
should apply as rega.rds sa1ee, gifts, mortgages and leaees. We appre-
clate that 1t would be dlfflcult whoIly to prevent evasion but we tblnk
a substantial measure of protectJ-on could be afforded. We think the otherrrty
(1) cf . The English l"latrimonial Homes Act 1957



spouse should be regarded as having an intereet in the prope"Y 
, n

sufficient to 6upport a caveatrrlluu" the Government Lands n"t (1)

the Registratlon of Titles Act \2t or the Land Tltl-es Act (]), *,,

obJection to reglstratlon, under the Re51st"7:to" of Documents Act

or a cautlon, under the Reglstered Land Act t'' and also the right

to apply to the court for an injunctlon,.to preventt or impose con-

ditlons concere,nlnS, a proposed dlsposltion. It would become the

practice for requisitions on tltle to be dlrected to this subject

OZ

Cap. 280, s. 115

Cap. 28L, e. 5?

Cap. 282, s. 72

Cap. 285, 6. 2,
Cap. JOO, e. IJ1
L.N. No. 1095 of t967.
See paragraphe 269 and 338 el. 6eq.

Such ae the summary procedure provlded by the Married.Womenrs
Property Act, 1882, s. 17"

(4)

and a purchaser mlght receive notj.ce of a spouse's lnterest through

lnspection of the property or constructlve notice through failure

to lnspect.

18]. We considered whether speclal provision slsrild be made

regarding the contents of the matrimonj-a} home, wedding presentet

cropB or cattle. lve concluded in rel-atlon to all these that

special ,provislonB were undeslrable: rve thlnk the complexities

that any euch provisions would entaiL and the Practical dlfflcul-ties
that would reeult would outweigh any possible advantagee"

I84. We should perhaps make 1t clear that in these paragraphs

we have been deallng with the ownership of property during the sub-

sistence of marriage. lVe have not concerned ourselves with what

should happen on death, because another Commiesion has been appol-

nted (6) uy Hls Excerrency the preeldent to consj-der the 1aw of

tnheri-tance. The arrangernents to be made on separation or divorce

are considered 1rt"" (7).

IB5. We would expressly add that we think that a husband and

wife should have the same righte of acti-on against each other for
the protection or recovery of property as j-f they were not married

but we do not favour any special procedure for such actiorrt 
(8),

because a cheap and sumnary procedure mJ-ght lead to thelr prollfera-
tlon, and hence to the dlsruptlon of marrlages, whlch would not bc

in the publJ-c lnterest.

(r)
(2)

3)
(4)

o)
(5)

Q)
(B)

Rg
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Recommend.atlon No. 50

We recommend that 1t be a ated expres l-n the

ncw law that married women are to be in exac tlv

the same posltlon as u ried women a men as

rerards the richt to ac oulre and hold pro pertv.

the ric ht to enter lnto contracte and t he rlcht
thc b 1ir to be matter

rclatlng to Dropertv or contract"

Recomnendat lon No. 5I

We recommend that. ln the absencc of a.EreC-

mcnt to the contrarv bet ween husband wl fc

each shou'1d retain as hl s or her se te Dro-

rt whateve r she owned before

t

c

eo
uires after ia e omnend

however- that no husband or wife should. wlthout

the consent of the other" be Permltted to sc}l

81vc away; mortFaFe. leaee or otherwiae dispose

of thc ho thev occupv aa the matrlmonial

home or its curtillaqe. For the pur oses of

thie last recommendatlon we conslder hat the

cpou6e ehould be deemed to have an intereet
capable of protection bv caveat or cautlon 1n

e lmmovabl r arlsl the tlme o

thc merr iane or the aco sition of the orooertv

whlchever_le thc l-at cr .

185. Under the Engllsh rules of equlty, whlch apply 1n Kenya

under the Judicaturc Ac't, 196?, whcre property ie purchased by a man

ln the nane of hls wife or lntended wlfe, there is a rebuttable pre-

eunption that the p"np"rty 1s to be here. (1) where, however,

propcrty ia purchased in the name of the hueband with money belong-

lng to the wifc, there 1s a rebuttable preeumptlon of a reeuJ-tlng

truet ln favour of the wlfc. Where husband and wife have a jolnt

bank account, they are presumed to be entitled to lt ln equal aharcet

and where lnvestxnents are bought out of such an account 1n the uame

of the husband, he w111 b'e held to be a truetee for hls wlfe as to
(z\

a half share. tt' Similarly, where the purchase price for the

(1) Silver v. Silver
ln thls caee the
reluctance. )

(1918) r l:.r r.n. ,2, (rt mav be noted that
court reached lts conclusion only wlth

(2) Jones v. Mavnerd ( 1951) Ctr. 
'?2 

"
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matrimonlal horoc 1s paid partly out of moneys belonging to the
husband and partly out of moneys belonging to the wife: if the
property io transfcrred into the nane of the wife, she wj-lL be

presumed entitled to lt but if it ts transferred into the name

of the husband, or into their Jolnt nanes, t,he court will lean
towards holdlng that they are entitled in equal stl"fe, even

though thelr contributions were unequal, although in approprj-ate
circumstances a pro-rat,a division may be made \ I /.

l8?. In all these casea of rebuttabi.e presumptionso the

court looks to what were the lntentlone of the parties, although
thls tends to lcad lnto the realm of fiction, because the ques-

tion of ownerehlp usually only ariees 1n clrcumstances that the
parties are unlikcly to have anticipated, that ls to eayo the
break-up of the marriage. Various factors may affect the decislon
whether to put any property in the name of elther spouse or in thelr
Jolnt namea, but 1n these d,ays, the most llkely factor influenclng
such a decislon ls the wj-eh to mlnimlse 1iabillty to taxation.

188. We thlnk these presunptions of resulting trusts are
unreal and inconeistent with the legal relationship of husband and

wif'e whlch we are ouggestlng" We thlnk there should be a general
but rebuttable preeumption that any property belongs to the person

in whose name 1t stands and, where it is in joint names, that it
is shared equallyu It would be open t.o either party to satlsfy
the court that there had been some other lntentlon, or that t.he

person with the legal title to the property was in;fact a trustee,
or that the transfer of the property to the person with the 1ega1

tltl-e had been procured by fraud or duress. We qualify these
remarks to a lirnited extent when dealj-ng with the division of
property on divorc " 

(z) 
.

Recommendation No. 6Z

We recommend that the e quitable rules presumln(

resultlnr trusts in favour of a wife be abolished "

er onmend further that where durin h

coursc of a mar ria e opertv is purchased in
the narne of husband or wife the rebuttable

tlon be that it is his or he o ute
w ere 1t ls chased i-n their o1

that it is thelrs in eoual shares and is held in
olnt tenanc
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(1) Re Rogersr Questlon (t-g48) r
8611 Cobb

A11 E.R.
v. Cobb

Rimmer v" Rlmmer
2 AIrs-Er-'t6.(L952) 2 All E.R.

(z) Sce paragraphs )J8 et " seq.
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189. We note that while the Indian Transfer of Property Act'
1882, as applled to Keny" (t), contain" (e) a general avoidance of
condltions in transfers restraining allenation, there is a provieo

to the effect that a transfer of property to or for the beneflt of
a woman (not being a Hindu, Muslim or Buddhist) may contaln a Pro-
vloion preventlng her during her narriage transferring or charglng
it. We thlnk that euch a restra.int on alienation ie out of date

and ln any caae ls of little elgnificance ln the circumetancea of
Kenya.

Recommendation No. 5)

Wc recommcnd that the I lan Transfer of Propertv

.a.c t . 1882. as applled to Kenva be .amended bv the

repeal of the provlso to section 10.

190. If, aa we recommend, the eeparate ownerehip of propcrty
by husband and wlfe le recognlzed, the extent to which either ie
regarded as the agent of the other rnay be iroportant. Thle 1er at
present, governed by English law, by virtue of the Law of Csntract
Act. We do not propoee to set out the general princlples of the

Iaw of agcncy, under whlch, 1lke any other personai a man may be

the agent of hle wife or a wonan of her husband, elther by expreea

appointnent or by the implled agency known aa an agency of eetoppel.
We muet, however, exanlne brlefly those rules of agency whlch arc
peculiar to the reLationshlp of husband and wife, and enable a

wlfe to pledge her husbandrs credit for neceeearlee eultable to thc

d,y1e in whlcb they 11ve

191. Marrlagc Ltself glvee the wlfe no euch authority. Ift
however, hueband and wlfe are llvlng together, the fact of co-
habitatlon ralses a preaumption of authority and, ae regards the
bare esgcntials of li.fe, there may also be an agency of, necessitr()).
The preeunptlon of authorlty can be negativedby the husband if hc

proves that he had expressly warned the tradesman not to supply
goods on credlt, that the wife already had enough of the goode 1n

questlon, that the wlfe was receiving a suffj-cient allowance or had

suffj-clent meane, that he had expressly forbidden her to pledge hle
credit or that the goods bought were excessive in quantity or extra-
vagant having regard to the husbandts means. Theie defencee, apart
from the flrstr are good even though the facts were unknown to the
tradesman at the ttme when he gave the credit.

By the East Africa Order j-n Councllt 189?, Article 1l(b).
fn eection 10

Mj-se Gray Ltd. v. Cathcart 09ZZ) ,B T. L. R. 562.

(r)
(2)
(r)
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)-92. Where husband and wife are not living together' the wife
has normally no authorlty to pledge her husband's credit, but there

are two exceptions to this. The first is where they have separated
by mutual consent and there is an agreement for maintenance with

/r\
which the husband has failed to comply ' ''. The second is where

the husband has deserted hls wj-fe or by his mj-sconduct compelled

her to leave hlm, and in this case the presunption of authorlty is
j-rrebuttable. fn nelther of the6e ca6e6, however, has the wlfe any

authori-ty if she ie llving openly 1n adultery, and j-t 1s immaterial
that this wa6 not known to the tradesman.

l%. Theee rufes go back hlstorically to the days when on

marriage all a wonanre property passed to her husband and 6he had

no meana of providing for herself. They are, therefore, to a cer-
taln extent obsolete and inconeistent with the newer relationship
of husband and wlfe. 0n the other hand, it ls probable that the

majority of marrled women in Kenya have no private means and 6ince

the wife normally manages the household, it is natural and conven-

ient that she should be abl,e to use her husband's credit within
reasonable Ii-mlte.

194. The exlstlng rules may seem eomewhat unfalr on the trades-
nanr who takes a risk when he 6ives credit to a married woman in the

belief that he can recover from the husband, when j-n fact the husband

is not 11ab1e for reaeone not known to the tradesman. We aee no

satisfactory a.lternative, howevert and the matter is not as serious
as it might seemr because, where there is regular dealj-ng with a

tradesman, he would in any caae normally be able to rely on an

agency of estoppel. We wou1d, however, exclude the two defencee

based on expreoo prohtbitlons by the husband, because we do not thlnk
a husband who has failed to provide his wife wlth the bare necessaries
of life should be entltled to prevent her from obtalning them on

c redi t

195. For thesc reason6, we do not think any substantial change

in the }aw is requlred but we think that the rules of agency pecullar
to the marital relationship should be set out ln the new law and we

thj-nk that j.n dolng this it shouLd be poeelble to make the position
cLearer and slmpler than tt is under Engllsh Iaw, which is derived
from case law built up over a very long peri-od.

(t) Beale v. Arabin (t87?) l5 r.t. 249.
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195. The rules with which we have been dealing relate only
to the pledging of credit. It would appear, though 1t is not
entlrely certaj-n, that eimilar rules apply to the borrowing of
money for the purchase of necessaries. lVe thlnk this should
be eo, and we think aleo that a wife should be entitled to u6e

her huebandts money or even to convert movable property to raise
money for thls purposG, where the clrcumstances demand. it.

Recommendation No. 64

We recommend that the law ehould provlde that
a wj.fe Is presumed to have authorlty to pl-edge

her husbandrs credlt, or to borrow monev in h1s

namer or to use hls monev. or to convert Lnto

moncy hie movabfe prope rtv. ao far as mav be

neceasary for the purchase of necessarles for
herseLf and the children of the marrlage. We

recommend that thls presunptlon only lle when

the huoband and wlfe are llvlng together, or

when they hav'e eeparated by mutual coneent

und,cr an ggreement_pgovldlgg for maintenanqe and

the husband has failed to comply wlth that agree-
neat, or when the husband has deserted hle wlfe
gr by h1s mlsconduct has compel-l-ed her to leave
hlm, and that no euch presunption ehould lle
where the wlfe is livlng openly in adultery.
We reeommend further that defences ehould be

available to a hueband ae under the exl6tlnE law

but cxcludlnE those baped on hls expreas prohj-bl-
ti-ons, but should be set out ln the proposed new

Iaw.

L97" We notc that marrled women are subJect to thc law of bank-

ruptcy ln.the aame wa.y aE unmarried women 
(1) 

*rra we thlnk thie 1s as

it ehould bc. We note aleo that the clalms of relatives by coaean-
gulnity or affJ-nlty are postponed to those of other c""dito"" (2):

thie would include a clalm by a wife against the eetate of her bankrupt
husband and vlce veraa. Agaln, we 6ee no reason to euggest any change.

Reconmendatlon No. 65

We recommend that no chanBe be made ln the law of
bankruptcy so far a6 lt concerns marrled women or
the relationship of husband and wife.

(i)
(2)

Bankruptcy Act (Cap. 53), s. l-L7

Cap. 5J, s. 41
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MARR]AGE AND TI{E tAW OF TORT

198. It would u""r ('), 
although there ie remarkably llttIe

authority on the eubJect, that the law of tort ln Kenya is the
law ae 1t wao 1n England. on l2th August, LBg? 

(2), 
"uU;ect to

the nodlflcatlone introduced by statute 3), 0n thls basis, it
would. appedr that, subJect to ccrtaln exceptlons, a marrled
woman nay be eucd. alone ln tort, wh1le her husband is rlable to
bc sued Jointly with her, but not separately, for any tort ehe

commlte d.urlng the narriage, subJect to the qualificatlon that
hie liabillty ceasea on her deatht or on a decree of divorce or
Judiclal separatlon,, lf Judgnent has not already becn given. A

husband may, of coursc, also be liable for the torts of hle wifc
when shc ie ehown to have been acting as his agent. A hueband
cannot eue hle wlfe for a tort comrnitted. during the marriage norl
with limited exccptions, can a wlfe sue her husband.

199. In cuctonary Iaw, liability for tort was closely con-
nected wlth the vlcarloue llabirlty of the clan or fami]_y for the
torts of lte roenabcrs. under thls system, the head of the fam11y
would be llabre for the wronga of hls wlvee and chirdren, wlth a
corre6ponding obligatlon on the clan members to contrlbute to thc
damages payableu wc thlnk that the tradltlonal vicarious Liabl..
1lty of the clan or farnlly ie fast dying out, and we belleve that
wlth the graduar loosenlng of the cornmunity fecling and the growth
of individualism, liablltty in tort should be lndividuar rather
than comnrunal. Furthermorer wc feel that the customary notion
that a wife remalns, durlng the marriage, under the guardianship
of her husband, ls fast disappearlng.

2OO. In England, the 1aw was changed in l%5 (4), *h"n "
husband ceased to be llabre for the torts of hls wife nerely by
reason of belng her husband. This change was not followed by the
leglslature of Kenya. we think that thls change shourd now be

nade. we think it follows naturally from the change of approabh
of regarding husbaad and wife not as one person but as two persone
in partnership, and that 1t accorde wlth the trend of customary
1aw.

(1)

Q)
3)
(4)

Frled.nan v. N.ioro Induetrles Ltd. (1914) 2I E.A.C.A. L??
Judicature Aot, t95? (llo. f5 of L96? ) s" )
e.g. Law Reform Act, (Cap. ZO; Fatal Accidents Act, (Cap.

Law Reforn (Marrled Women and Tortfeasors) Act, Ig)5r 6. 3

12)

I
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Recommendatlon No" 55

lJVe recommend that the 1aw be chanqe to provldc

that a hue band should not. bv reas on onlv of

belnc her h band.. be 11ab1e for the torts of h1s

wi fg.

2O1. A further change 7?t 
*"d" in the

Lg62, when it was provlded t '' that husband

the like rlght of actj-on agalnst each other

married. We suggeet that thls change also
Kenya 

"

Englleh{.Law of tort ln
and wlfe ehould have

ae if theY were not

ehould be adopted 1n

Reconmendatlon No. 57

We recommcnd that the law bc chanred to provlde

that a husb and a wlfe should ve the Like

rlcht of act lon in tort aqalnst each other as lf
they were not marrled.

2o2. Agaln, undGr English t** (e), *od therefore preeumably

under Kenya law, a psrson who by hls negllgence or breach of duty

causea lnJury to or the death of a wlfe roay be l-labIe ln danagee

to thc husband for hle lose of coneortlum, that 1e, for the loee

of her co6pany a1d aaaiatance, but a wi-fc hae no equlvalent rlght
in respect of inJury to hcr husband. The Engllah courts have

taken thc vlew that this rlght to damage6 for loee of consortlu4
cnjoyed by a husband iE an archaic survlval- from the days whcn a

husband wae regard.ed as havlng a proprtetory lntereet ln h1e wlfet
and they have refused to extend the right to wlves. We think
thle positlon ls not only anonalous but clearly wrong. We havo

consldered whether to reconmend extending the right to wives or

abollshlng it in the case of husbands. We lncline to the lattert
because we think the value of coneortlum ia too indefinlte to be

aseeseed in daoagee.

Rsommendation No. 69

We recommend that the Iaw of tort as extended to
Kcnva bc amended to exc lude anv claim to damares

fo los of coneortlun arisi of ne 1i ent

ct or breach of dut

(r)
(2) 7t6

Law Reforo (Husband

Beot v. Samuel Fox

and Wlfe)
& Co.. Ltd.

Act, L962

0952) a. c
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ADULTERY AND ENTICEMENT

2Ot. The Matrimonj-al Causee Act (1) gfr"" a husband a right of
actlon for damages agalnst any person wlth whom hls wife has commlttcd
aduJ-tery. Such a claim may, but need not, be included in a petltion
for divorce or Judlclal separatlon. Customary law also recognizes a.

right to damages for adultery commltted by a marrled woman, but
Islamic law does not, regardlng it as excluslvely a crj-minal matter.

204. We thlnk that the law should recognlze a right to damages

for aduLtery and that lt should relate to alL communities a1ike. We

base thLs both on the prlnclple that where there is a wrong there
should be a renedy and on the aseumptlon that the liabilj-ty to euch
proceedings w111 have some deterrent effect, however sI1ght. lVe

wou1d, however, quallfy thle ln two ways. Firet, we think that a

husband should have no right to damages where he has consented to or
connived at the adultery. Secondly, we think it should be a 6ood
defence to such an actlon for the defendant to prove that he dld not
know and had no reaaon to belleve that the woman was marrj-ed, wlth the
onus of provlng thls on the defendant.

Recommendatlon No. 69

We reeommend that a hueband ehould have a rieht of
action for damaRes against a man wj_th whom his wife
hae comnltted adultery. provlded that he has not
coneented to or connlved at that adulterv. We

recommend further that it should be a rood defence
to such an action 1f the defendant can satisfv the
court that he did not know and had no reason to
belleve that the wife was a marrled woman.

2O5, Undcr Engltsh 1"* (2) o. whlch the Matrlmonial Causee Act
was based, which would probably be followed 1n Kenya (we are not
aware of any decielon on the question), such damages should be compen-

satory, not exemp3-ary or punitive. Under customary Iaw, the amount

of the damages is commonly flxed. We thlnk that the quantum of
danages for adultery shourd be left to the dlscretion of the court.
we appreciate how very dj-fflcult lt ls for a court to aseess in terms
of money the measure of such a wrong but 1n a soclety where there ie
a wlde dleparity of wealthr any fixed meaaure of damages must inevi-
tably be unreal. We think the dlscretion of the court ehould,

Cap. lr2, 6. 2,
rth v. Butterworth (1920) P. !25(a)
All E.R.50l

Pritchard v. Pritc4q4
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however, be limited in two ways. First, we thj.nk the 1aw should
provide expressly that such damages are not to include any exemp-

lary or puni-tive element; a6 wit] be seen belo, (t)r 
we are

recommending that adultery be made a crlmlnal offence and lf thle
le acceptedr lt would clearly be wrong if a pereon were liabIe to
be punlehed twlee for the same offence" Secondly, we thlnk the

court, in asseeej-ng damages, should be required to take into
account any customs of the communlty to whlch the parties belong"

2o5" The MatrinoniaL Causes Act (') "rro*"rs the court, 1n

awardlng damageee to dlrect that the whole or any part of them be

settled for the benefit of childrcn of the marrlage or ae a provl-
elon for the mainteoancc of the wlfe and we think that thls power

should be preserved.

Recommendation No" 70

We recommend that the meesure of damaqes for
adultery be 1n the d iecretion of the court
sub.iect to provieoeso f ret" that euch damaces1

are not to include any e xemol rv or ounltive
element and" secondl v^ tha t in assesslnn
daoaree the court is to have reRard to thc
relevant cueton (if any) of the community to
which the parties belong

2O?. It may be added that in English 1r* ('), 
ande therefore,

presumably under the Matrimonial Causes Act, the fact that husband

and wj-fe are Bep&rated does not deprive the hueband of his ri-ght to
damagee agalnct anyone commlttj-ng adultery with her, but 1t le a

factor to be taken into account when danagee are asaeaeed and may

result In the damages being reduced or even in no damages belng

awarded. We think this 1s reasonable and should be lncluded in the

new law.

Recommendation No" 7l

Wc recommend that the law provlde that the fact
that husband and wlfe are separated should no't

dieentitle the husband from recovering damages

for adultery but should be a factor to which the
court should have reAard in assessinc those

danaEes

(r)
(2)
())

See Recomnendation No" 75

Cap. 152, s. 2)(2)
Gardner v" Gardncr and Bamfield (f9Of) f7 t.L.R. ,rL
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208. It would eccm that at the present tlme a wife in Kenya

has no right of action for damages against a woman with whom her

husband has cornnltted adultery. We see no 1og1ca1 reaeon for
thie dlstlnctloa nor any grounds for treatlng adultery by a man

any dlfferently from aduLtery by a woman. It may weLl be that
euch actlone arG leas llke1y to be brought, if only becauee the
likelihood of recovering danages would usually be less, but we do

not think that that 1s any ground for discrlmlnation ln the law.

Recommendatlon No. ?2

We resomnend that a wlfe should have a riqht of
actlon for danares a(ainet a woman with whom

her husband hae commltted adultery and that thc
provj-eione of_&comnendatione 59. 70 and 7f
ehould apply mutatle mutandle to such actlons.

2og. Under the Matrlmonial Causes Act t',l), a husband may lncludc
a clalm to danagee for adultery ln a petition for judlcial eeparatlon
or di-vorce, maklng the pcrson cl-aimed againe t a co.-reapondent,r or may

brlng a separate actlon for such damageer Under Engllsh l"rn (2),

and preeumably under the Matrlmonia] Causes Act, where the clalm 1s

lncl-uded ln a pctitlon for divorce and the petition ls rejected, thc
claln to damagee automaticalJ-y falls wlth tt.

21O. Wc scc no reason why a cla1m against a co-respondent to
danagee fo,r adultcry ehould not be lncluded ln a pctltlon for dlvoroc
but we do not favour allowing euch a c'lalm ln a petition for Ecpara-

t1on. When a potltloner goca to court for dlvorce, the proceee o:f

attenpted reconetfietlon wlI1 have falled, but where a petition ie
for separatlon therc le etiLl- the hope of reconcillation. We thlnk
thie hope of roconclllatlon might be preJudlced by the Jolning of a

co-rc6 ponde nt.

211. In vlew of our recomrnendatlons 
(l) regardlng the ground.e for

dlvorce r we Bee no reason to maintaln the rul-e that a claim againet a

co-respondent falLe 1f the petition 1s dismiseed. There may well bc

ca6e6 wherc adultcry ls proved but the court ls not satlefled that
the marrlage haa lrrevocably broken down. I'n such a caae, the pctl-
tion w111 be diemloecd but there €eem6 no reaaon why the clalm to
damagee should not be disposed of and it is the general policy to
avold multipllcity of actions. '

Cap. 152. s, 25

Hyman v. Hyman and Goldnan (t904) p. 4ot
(r)
(2)

3) See Recomnendatlons Nos. l14 115
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Recornmendatlon No. ?7

Wc recommend. that the 1aw permit a clalm againet

o-res dent s for adulte to

lncluded 1n a petitlon for divorce but not ln a

tltlon f ion. We recomme he

that where euch a clalm is i-ncludad in a pctltion

and thc petltlon is dismiesed as aealnst the

respondent, the claim ggglnst-glg ro-respondent
should not nece 1.r

212" una"Il8rslieh law of tort' aE applied to Kenya, (') "
husband or a wlfe has a.right of action for damageo agalnet any

person who lnducee hle or her Epouac to dcsert hiro or her. thc
rrentlcementrr of a wlfe or husband may or may not be aesociated

wlth adultery. It 1e a defenco to euch an action that the conduot

of the plaintlff has been auch aE to Justlfy his or her spoueG in
leaving hlm or herr No such actlon io known to Islamlc Law, but

lt ie part of nost cuetomary laws of Kenya. We thlnk that this
rlght of action should be nalntalned and expresely applled to all
communlti€E. Ae ln actiona based on adultery, we thlnk the

damagee ehould bc in the discretlon of the court.

Recomncnda on No. 74

We recommend that an action for danaq s f or entic e'-

ment of a h band or wl-fe should con tinuc to llc

and ehould bc expreseed 1 n the new l-aw to applv to

members of all communltiee. We recommend that lt
shoul-d bc a rood d'efence to such an action that thc

conduct of thc plalntlff had been such a6 to lustlfy
or excugc hl-s or her spouee Icavlnc the matrimonlal

home. We recommend furt her that the assessment of
dama.ecs be on the same Pr lncioles as thoee set out

ln Recommendation No. 70

2L3. The survlval of causea of actlon is
Reforn Act (2), *tict provides that causes of

nent or adultery are not to survlve the death

aee no reaaon to recommend any change.

dealt with in the Law

action based on entlce-
of either party. We

See

cap.

paragraph 198
^/lo, e. I

(r)
(2)
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214. Both adultery and enticement are regarded as criminal
offences und.er the cuetomary laws of all the f.ribes of Keny" ('),

but nelther i6 an offence under the Pena1 Code. Adultery is a

serious criminal offence in Islamic 1aw. We conslder that both
adultery and enticement should be made crlmlnal offencee, subject
to the quallflcation that no prosecutlon should be lnstituted
except on the compLalnt of the aggrieved "roru" 

('). 
we think

thls qualiflcation 1s eesentlal to avoi-d unwarranted interference
in domestlc matters. As in clvll proceedinge we 6ee no reaoon
to distingulsh between adultery by men and women and we think the
Iaw should be the same for both. Equallyi we 6ee no reason to
distinguish l-n any way between the parties to the act of adultery.
We think it should be a good defence, where the charge ie adultery,
that it was consented to, connlved at or condoned by the complai-
nant or, where the charge is entlcement, that the behaviour of the
complaj-nant had been such as to justify or excuse desertion by hie
or her spouac. In a.ccordance wlth general prlnclplesr the onus

should be on the proeecution to prove that one party to the
adul-terous act was married and that the other party was either marrled
or knew or had reason to belleve that the first party was marrled.

Recommendatlon No. 75

We r'ecommend that lt be an offence to commlt adulte.rv
which offenc e miqht be defined to mean the act of
eexual lntercou rse by a married pereon wlth a man or
woman not her husband or his wife. as the case may be

or bv an unnarried person wi th a man or woman whom ehe

or he knows or has reason to belleve to be married.
We reeommend that no Drosecution be i-nstituted for
thls offenc e except on the complaint of the aRqrieved
6pou6e. We recommend also that it be a qood defence
if 1t be ehown that adultery has been consented to
connlved at or condoned by the complainant.

(1) Ootran, Report on Customary Criminal Offences in Kenya
Government Prlntei, Naiiobi, l96j-

(Z) Thie was recommended by Mr. E. Cotran, a Member of thls
Conmisslon and our Secretary, in his Report on Customary
Criminal Offencee ln Kenya referred to in footnote (1)
above. It may aleo be observed that both adultery and
entlcement were crlminal offences in Kenya until I9]0
when the Indian Penal Code was replaced by the present
code. So far a6 the Aslan community is concerned 1t
should be noted that both adultery and enticement are
crj-mj-naL offencee under the present Indian Penal Code
and the Pakistan Penal Code. Adultery and'enticement
are a16o crimlnal offences by .the Penal Code of Uganda
(sec sectlons 12tA and 150A).
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Recomnendatlon No. 76

We recommend that 1t be an offence to entice or

induce a hueband or wife to leave his or her
spouac. We recommend that no prosecutlon be

lnstltuted for thie offence exce to
]alnt of the arrrl-eved sDouac" We recommend

o that lt be a od defence lf it be eho

that the bchaviour of t he comolainant has bcen

such as to Justlfv or xcus deeertlon bv hi-s

or her Bpouaoo

2i-5. In order to avoid multipliclty of actlons' we thlnk a

court convictlu8 a per8on on a charge of adultery ehould havc

power at the 6ame time to award damages to the peraon aggrleved
but that the amount capable of belng so awarded ehould bc l1m1tcd

by etatute and any anount so awarded should be taken lnto account
In any subsequent clvll actlon arieing out of the sane act. We

would suggeet one thoueand ehllIi-nge as the maxlmum amount to be

awarded a6 compensatlon 1n crlmlnal proceedlngs: we thlnk that
where a greater anrount 1s clalmed ae damagesr lt ehould be by

clvi-1 suit.

Recommendatlon No. 77

We recommcnd that the court bc rclven powcr on

convlctlng any peraon of adultery to award

dana8es to the peraon thereby egrlevedr 6uch

dama8ee not to exceed the sum of one thoueand

shll-lings and to be taken into account 1n qny

subseeuent civil proce edlncs ar{sinq out of
thc offencc.

MARRIAGE AND CRIMINAL LIABILITY

216" The relatloashlp of husband and wife affects crlnlnal
I1abll1ty 1n varlous waya.

217. In the flret place, coerclon by hcr hueband 1s a good

defence for a woman charged wlth any offcnce othcr than treaeon
. (r)or murder We thlnk thle provlslon should be left unchangcd,

becausc we thlnk that, evcn with the emancipatlon of women, thc
husband ls llkely to remaln the domj-nant partner i-n the average

home.

(t) Penal Code (Cap. 53) s. t9
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218. Aleo, neither a husband nor a wlfe is gullty of being
an acccasory after the fact to an offence commltted by the other
by reaeon of recciving or assisting her or him, to enable her or
him to e.cape punlshmena (t). 

Agaln, we think thls provision
should be ]eft unchanged, because we do not thlnk the raw should.
impose a duty directly confLictlng wlth the essentlaL marital
duty of husband and wlfc to succour and help each other.

Recommendation No. ?8

We recomme that no channc be mad ln section
19 or (2) of the Penal Coda.

219. on the queetlon of celnsplracyr we take a rather different
view. This offence is dealt wtth ln sections t9, - j95 of t]ne
Pcnar codet whlch contain no axpresa exceptlon i-n favour of husband.

and wlfcr rt has bcen herd (2), 
however, that sectlon ] of thc

code importe the Englleh rule that a husband and wife cannot be

gu11ty of conepiring together. Thls was based on the fiction that
husband and wlfe wcrc one per6on. our recomnendations generally
are based on a different approach and we can see no reasoh in
prlnciple why a husband and wi-fe who conspire to commit an offence
should be excmpt from Ilabi1ity, nor do we think a change in tho
Iaw ln thie reepect wourd do anythlng to weaken the matrimonial
bond.

Recommendatlon Nor 79

We reconmend that section 593 of the Penal Code

ba arneniled to orovld e that notwi-thstand in c a nv

1 h rule of 1 er retatlon to the contrar
ahu eba and wife mav be found qu11t of con-
s pl-racv.

22o. The Penal code doee not expresely deal with the questlon
whether one spouBc ean be gu11ty of eteal-lng from the other, but
lt appears to bc lnpJ-lcit 1n section z?4 that euch an offence doee
not 1,1e. on thc other handr lf, as we think, the English Marrled
Wonen's Property Actr 1882, applies to K"rry" (]), then it would
appear that a husband may be charged with stealing from hls wlfe if
they are separated, but not in respect of any act done when they

(t) cap.
out

61, e. )96(2)t we have not thought 1t necessary
or even ful1y to summarize the provi_sions of these

J,

Laila Jhlna Ma w.l i v. The Queen

to set
sec tlons .

Q)
(t) See paragraph 1/4.

(t9s6) 4 u,.A.c.A. Go9.
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were llving together, unl-ess it were done ln the course of
deeerting his wlfe (t). 

We think the 1aw on this subJect
should be made clear and we are incli-ned to recommend that
there be no exception in the general 1aw of theft in relatlon
to husband and wifc. we do not think there ie any serious
danger that this would lead to tri-vial and vexatloue procee-
dings.

Recommendation No. B0

Wer ecommend that the Penal Code be amended

to orov 1de that a husband may be ruilt yof
s t eali q from his wife and a wlfe from her
husband and that the ceSEArY COn6e uential
amendment be made to eeclton 2?4.

MARRIAGE AND THE LAW OF EVIDENCE

1. Com tence and Com labi-1i

?2l*- und.er the Evldence Aco 
(z), a husband ie a competent

witnese ln clvll proccedlnge for or agalnet hle wlfe and vloe
vcraa. Thls provlsion wae taken from the rndlan Evid,ence Act,
L8?2t whlch wae, 1tse1f, substantlally baecd on Englleh raw. rn
England, and, apparcntlyr ln Indla, the generaL rule ie that a
wltness who 1e compotent le also compelJ-ab1e. This may also be
true in Kenya, but lt 1s unfortunate that the provislons relating
to crimi-nal proeecd.lnge, whlch do not follow the rndlan Act, epoak
both of competenec and compelrabl11ty, from whlch the lnference
might be drawn that 1a clvil procecdlnge the spouoe ls not compcl-
1able

22e. rn crimlnal proceedings, the husband or wife of the
person charged 1s a competent wltness for the defence (1), but not
for the prosecutionr Here agaln there ls unfortunately eome
doubt whether such a witness i-s arso compel1ab1e. This provision,
whlch first appearcd (with liraj-tcd appJ_ication) 1n the crininal
Procedurc ordinanec, 1911 (4), 

6eema to have been taken froa Engrleh
1aw, and dven ln Engrand the positlon 1e uncertain, arthough thc
general vlew there acGma to be that, notwithstandi_ng the gcncral
rul-e, such a wltnese is not compe11able.

,i
il

ti
,]

i

Marrlcd Womenrs Property Act, 1882, e. Ia
cap.80, s.127(L)
cap. 80, e. t2?(z)
No. 5 of 19L4, e. )55

i

;

I

I

(r)
(2)
(1)
(4)
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22r, In relatlon to certain specific offences, that is tosay
bigamy and offencee under Part xv of the Penar code (offencee
agalnst morallty), and generally ln reration to offencee baeed on

acte or omiselone agalnst the pereon or property of a 6pou6e or
chlld, the spouae ie both competent and compellablc (1). 

We

thlnk thls 1e propcr, but we would euggeet that in such cases,
wherc there will armost lnevitably bc lll-willr an accusod person
ehould not be convicted on the uncorroborated evidencc of hie or
her epouee.

224. The Matrlmonlal causes .A,ct aleo deal-s wlth the competence
of hueband and wifc as witnesses, but only in reration to proccc-
dings instituted ln consequence of adurte", (z)r 

and providee that
they are competcnt wltneesee. The rcl"cvant sectlon was taken
vlrtually word for word from an English statute (l), 

on which thcrc
ie a judlclaL d""t.loo (4) that husband and wlfe arc not only com-
potent but conpcllabre (thougtr prtvileged not to anewcr certain
queetlone), and lt le nost l-ikery that thle wouLd be followed by
the Kenya courte,r rncldentarly, we thlnk lt unfortunate that thc
wording of thc Engllsh etatutc wae folrowcd, becauee in ite contcxt
lt tends to caet e doubt on the compctence of husband and wifc in
other matrimonlal proceedinge.

225- we thlnk that all doubt regardlng the competence and
conpellabillty of hr,reband and wi-fc ae witneeees ehourd be removed.
wc think the rule 1n olvll caae'a ehould be that the husbands and
wlvee of the partiee should be competent and compellabLe witneseee
for either sldc. rn crl-ninal casee gencralry, we think it right that
the husband or wlfe of the accueed person shourd be incompetent to
give evidence for the prosecution but we aee no reagon why he or ehe
ehould not be compcllabre as welr as competent to glve evidence for
the defencc. wc wouLd Leave unchanged the epecial provisions maklng
husband and wlfe competent and compellablc for prosecutlon or defencc
in regard to particuLar offences, to which adultery and entlcement
will have to be addcd 1f they are to be made crimlnal offences al_-
though the questlon of compellabillty wi-ll be of no slgnificance 1f,
a6 we recommend, no prosecutlon may be lnstituted except on the com-
plaint of the spousc 

(:).

Cap. 80, e. La?(r)
Cap. ]-52, e. 16

Supreme Court of Judlcature (Coneolidation) Act, ]-9};-, s. 19g
Tilley v. Tlt1cy (1948) 2 All E.R. 1r1l
See Rccommcndationa 75 and ?6

(r)
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o)
(4)
(s)
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Rccomnendatlon No. g1

We rccomne nd that sec tlon t2? of the Ev,id e nc e Act
be anended to orovlde that the husba nds and w1ves
of thc par ties are compete nt and c onpe11 ab1 e wLt-
e6ac for rt na ua ocee

th ttn erininal o c eedlnns ,(ene ra11 the husband
or 1fe of the ed rson 1s not c te ttoaccu

vldence f r the o cut on but is ent
co b1c a wltne sf the defe c

L a8 G c t fied offe 6aprea ent,. to wh ich ultery a ent 1c emen ehould

1

1

t
be add a hus d or wi_fe shou d be com ent
an com llabL e but tha t on c tlo eh 1d not

based on his or he evi nce wlth tc ro
t1o Wc c c onmend lso that his ub t bc note

a1t wlth n the o e ne law but exclu 1ve
1n the Evidenc e Act.

226''' rncldentally, the d.eflnitlons of ,rhusband,r and ,wife, 1nsub-section (4) of ecction t2? of the Evidence Act w1l_l requlrcamendmcnt to aocord with thc proposcd new 1aw. Thle and other oon_eequentlal ancndnentE appear 1n thc second schedulc of the draftB11l attachcd to thle Rcport (Appcndlx VIII) and d.o not, we thlnk,call for any epcclal commcnt.

11 Pr1v1l e cc

227' und'cr the Evldence Aca (t), no-one can be coropellcd,Gxccpt ln ccrtatn epcetal clrcunetance.E, to dtecl08e any comnunloa_tlon madc to hln by hrs wlfc, or to her by he.r husband, durlng thci-rmarrlage. The purpo.e of this rur_e was to a110w completc confidenccbetwcen hueband and wlfe and we recommend that 1t be left unchangcd.

Reconmendatioa No. 
, 
g2

228.

c c cdl ngs

quee tlon
unless he

1n dlepro

cap.

cap.

Uader thc Matrlmonial Cauees Act (Z) 
, no wltnees in pro_lnstltutcd ln coneequcncc of adult,ery nay be aek,ed anytendlng to show that he or she hae bee,n guilty of adultcryor ehe hae already given evldence ln the samc procced.lngaof of the alleged adultery. Thie rule ie derlved from

80, s. 1ro
1J2,, s. J6

(r)
(2)
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Engllsh 1aw and thore would 6eem no good reason for retaining
It seems iIloglcal that the rule applles only 1n proceedings
trj-nstituted in consequence of adultery'r and equally i11ogicaI
there should be a prlvilege for adultery which does not exlst
other torts or crluee.

1r.

that
for

Reconmcnd lon No. 8J

Wc rccommend that the prlvilere contained 1n

section 76 ot the Matrinonial Causes Act be

abollshed.

229, Sectlon 57 at thc Matrlmonlal Causee Act, while permlt-
tlng a hueband or a wlfe to give evldence as to whether or not
eexual j-nt'ercourec took place between thcm durlng any perlodr pro-
vldes that they ehalL not be compelled to give such evidence. we

think this privllege ehould be contlnued, although we think 1t mlght
perhaps more appropriately be lnc1uded. in the Evid.ence Act.

Re c ommendatio n No. 84

We recommend that the priviLere contained in
section 77 of the Mat rimonlal Causes Act be

Ie tained

111. Preeumptlone

21O. Under section 118 of the Evldence Act, there ls a conclu-
slve presumptlon of legltimacy where a chlld is born durlng a
marrj-age or, the mother remaining unrnarried, within two hundred and
elghty days of l-ts dlseolutlon, unless non-access ls proved. Thle
section was derived from the Indlan Evidence Act, ]-B?2. Since that
Act wae paesed, couelderable scientiflc progress has been made and.tt
1s now poseible 1n some cases to prove by blood tests that the husband
of a woman could not have been the father of her chlrd. (t) rn these
clrcumstanceer we thlnk the presumptlon of legitlmacy should be a

rebuttable one.

Recommendation t'lo. 85

We recommend that eectlon I18 of the Evldence
Act be anended to make the presumptlon of 1epl-
tlmacy rebuttable.
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23L. Section lIJ and 114 of the Evidence Act deal wlth the

burden of proof when the question arises whether a person 1e alive
or dead. Sectlon IlJ provides that where a person is shown to
have been aIlve wlthin the last thirty years, the burden of proof
ls on any peraon who alleges that he ie dead. Thls ls subject to
sectlon 114, which provldes that where none of the pereons who

would naturally have heard from the miselng peraon has heard of
hlm for Beven years, the burden of proof ls on the person who

all.egee that hc 1s aIlvc. There 1s also a preoumptlon, under thc
Matrimonial Cauees Act ('), that a petitloncrre epouee 1s dead, lf
he or she has bcen absent from the petltioner for at l-cast aevcn

yeara and the petitloner hae no reaaon to belleve that he or ehc

has been al1ve wlthin that tlme. Apart from theee specific pro-
vielone, we havc no doubt that the court would uee lte more gencral
powers under thc Evidence Act, to be satlefled by circunstantial
evldcnce of death after a much ehorter peri-od, whcre there la
evidence that polnts sufficlently strongly towarde 1t, BBr for
exampLe, where a ship hae been lost at eca. We thlnk theee provl-
sione are unnecessarlly complex and confue!-ng, and although it rnight

Lppear that a decrec presumi-ng death can be obtained more easl1y ln
matrj-monlal than in other proccedi-ngs, we thlnk that in practlcc thc
courtrs requlremante would be the same. We thlnk that ecctlon 119

of the Evldcnce Act eufficlcntly empowere the court to nake a find-
1ng of death where it ie eatlsfied that the evldence polnts
eufflclcntly strongly towards 1t, and we suggest that all that ie
requlrcd 1e a slngle provlsion ralelng a rebuttable preeumpt5-on of
death whcre a pcreon has not been heard of for acven yeara.

Recommendation No. 86

-

We rccommend that sections Ill and 114 of thc
Evldence Act and eection 22(2) of thc Matri-
monlal Causes Act be replaced by a slnElc
D1^ ovielon ralsi a rebuttable presumptlon ofno

death wherc a person hae not been heard of for
acven year6 by thoee who mlght be expected to
have heard from hlm lf he were al-lve.

212, Ae we have eald car11cr,
(2)

we do not reconnend that
valldity of a marrlage should depend on rcgletratlon, but we do

that reglstratlon should raise a presumptlon of va1Ldlty,

thc
thlnk

(i)
(2)

Cap. 1-52, 6. 22(2)

Scc Reconmendatlon No. 48
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Recommendation No. 87

We recommend that,lt be provided that in any
proceedlnee. a marriace reqistered under the
provlelone of the new law. or any previous

Law reoulrins renist r A tion. is to be presumed

valld. unless the contrarv le provcd.

2r3, Fina1ly, where people have lived together as husband and

wlfc, we think there should be a general presumptlon of marriage.
Some such pre.eunption exlsts ln various systems of Iaw (1) 

"nd i",to eome extentr lmpttcit in scctlon 119 of the Ev-idencc Act. Wc

think, however, that eomething more expllcit ie deslrable. We

thlnk e reasonable baels would be co-habltatlon for at leaet a

yearr in such clrcumstances as to have acqulred the reputation of
being husband and wife. Such a presumption would, of course, be

rebuttable, and should in any case have no application in proceed-
lngs based on aLleged bigamy, adultery or entj-cement, when the
marriage should be strictly proved.

Recommendatlon No. 88

We reeomnend that l.t be provided that where a

mau and a woman have co-habited fsr one y6ar
or uDwarde. 1n such clrcumstanccs as to have

acouired the reputatlon of beins husband and

wlfe. lt ls to be sumed that thev were

marrlcd. unless the contrary ls proved. We

reconmend. however. that no euch presumptlon

ehould be drawn in crinlnal proceedlnEs on a
charqe of blnamv. adulte ry or enticeurent or
in clvilJrpgeedings for damages for adulterl
or enticement.

CITIZENSHIP AND DOMICIL

234. As we stated o""11"r (2), the effect of narrlage on a

womanrs cltizenship is governed by the Constltution. We see no

rcason to recommend any change and we are not including any provi_-
slon on this subJect ln our draft 8111 as we thlnk duplication
undeslrable.

(t) As to
, All

thc presumption in Englleh Iaw,
E.R. 1O5

(e) Sce paragraph 18

see Re Taplin 0glZ)
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215. It would appear from the Matrimonlal Causes Act (1), 
"nd

1t hae alwaye been accepted in matrlmonial proceedings arielng out

of monogamous marriages, that the law of domicil in Kenya ie the

same as that j-n Errgl*rd (2), 
although a somewhat dtfferent Iaw hae

limited applicatlon 1n matters of succession under the applled
Indlan Successlon Act , 1865 O) . Put very simplyr a person

acqulres at birth the domicll of his father. A person of full
ager other than a married womanr maY change his or her domici-I by

going to llve in another country wlth the intention of maklng it
ir.i:, cir' hei' permanent home. A woman on marrlage takes the domlcll
of her husband and so )-ong as the marriagc eubelotsr ahe has no

powcr to change hcr domiclL. The domlcll of a marrled woman

changes autonatlcally with that of her husband and that of a child
normally changee with lhat of hle father.

216. The prlnclpIe that a marrled womante domlcll muet be tho

6ar[6 a6 that of her husband 1r anothcr rel1c of the old idea of
husband and wife aa one peraon. In the ordlnary wayr of courset

elnce people marry with the lntentlon of 1j-vlng togetherr 1t le
reasonabLe that thelr domlcil should be the BBuI6o The prlnctple
oayr howeverr lead to absurd results, aB for exanple whcre a husband

deeerts h1s wlfe and goes to 1lve at the oppoeite elde of the eartht
the reeult may be that the wlfe le hel.d to be doniclled 1n a country
she has never secn and never lntends even to vlsit. In the

leadlng caae on thle eubJ""t (4)r 1t wae sald not only that therc
wa6 no authority for holdlng that hueband and wife could have

dlstlnct domlcil-s, but that to permlt it would produce cxtraordinary
consequencear 1n that proceedings for dieeolution of the marriage
mlght then be brought ln dlfferent Jurisdlctions. From this polnt
of view, the sltuatlon has changed radically, slnce today a lvoman

*"y (5) petltlon for dlvorce on the basie of residence aa oppoecd

to domicll and therefore proceedinge may now be brought ln dlfferent
jurisdictlons. From the more gencral polnt of vlew, we thlnk the
modern conception of marriage i-s one of i-ndlvlduale retainlng their
indlvlduallty, while co-operating 1n a particular klnd of partnershJ-p,

rather than the more mystical concept of nerger into a elngle legal
pcrsonality. We see no reason why, ln the approprlate circumatancesr
husband and wife should not have different domtcile (5).

Cap. L52, a. )
e.8 . Field v. FleId ( 1964 ) r. n. t+,

-19Ee9Act X of t855,
Lord Advocate v Jaffrey (r9er) r 4.c.145
e.g. Cap. L52, ao 5

It may be obeerved that this was recommended
the Royal Commlssion on Marrlage and Dlvorce

ln England by
L956, Cmnd. 96?8.

(r)
(2)

3)
(4)
(5)
(5)
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Re c omme ndatlon No. Ro

We reconmend that the law of Kenya be chanqed 50 a6
to ecocn1ze that husband and wife may have separat e
domlc1ls. We sus st that a woman s hould on
narr laqe t the domicil of her husband but that if
he subseoue ntlv adopts a new domici 1 of cholce. her
domidL should not ne c e ssarily chanEe. We su ges t

tha marri woman ho is v1 rt from
he hueb sho dbec b1e of chan her domicll.

2,7 ' rn this connecti-on, at the risk of going outeide our terms
of refercncct we thlnk it proper to recommend the enactment of a
Local statute defining the law of domiclr for Kenya. rn the flrst
p1ace, there ie, we think, at least an erement of uncertalnty as to
what 1aw app1lee. secondly, 1t ie unsati-sfactory to have to refcr
to the law of another country. Thirdly, the Englieh 1aw of domiclr
is iteelf uncertaln and being case lawr ls always Iiab1e to chan8e.
rndeed, since the English raw that applies generally in Kenya ie that
of 1897, there may werl a]-ready have been divergence. rf the law ie
to be changed in the manner we have suggested in the preceding para-
graph' we thi-nk the opportunity should be tal<en to restate the whole
Iaw.

48.
1aw ie on

country in
of cholce.

.ne reepect .in which Kenya ,aw probably differs from Englieh
the queetlon whether an expressed lntenti-on to reave a
certaln clrcumetances negatives the adoption of a domlcil(1)

2r9' under Englieh lawr lf a person abandons a domici_r of cholce,
the abandonment operates to revive hi-s domiclr of origi-n. rn thle
respect, we underotand that English raw differs from that of most
European countries and of the united states and thls is one reapect in
which the rndi-an succession Act departs from English 1aw. we think
thi-e doctrlne of the revival of the domicir of origin is illogicar and
we would not follow lt.

Recommendation Noo 90

We ec d thc enac tmen tofa e tatu te ee t tlne out
the Iaw of domicll for Kenva and we append r&S
Appe ndlx VI a draft Bill for thls nu rPoae.

( t ) Thornh Ilv.T nhlII (f 96>) n.t.
de cisl on
Ke nya ;

from ganda whj-ch would pr
268, a Court of Appeal
obably be followed 1n
QB6l) ro H.L.c. 2?2.contrast Moorho uee v. Lo rd

(r)
(2)
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}4ARRIAGE IVIINORITY AND GUARDIANS}IIP

240. It would eeem that generally speaking a person doee not

cease to be under incapacity as a reeult of marrying below the age

of majority, although there are etatutory exceptlons to thle. For

example, under the Marriage Act (t) " wldow or widower d.oes not

need consent to marry although under the age of twenty-one yeara:
we have already (') .""o*mended that this be changed.. The defini-
tlon of rrchlfdrr in the Imoigration Act , t96? ()) , exeludes a married

rry,rr1ia.i1 ; but thls we think not unreaeonable because the Act is con-

cerned with dependency rather than wlth incapaclty. There may be

exceptlons under app)-ied English 1aw, and it ie normal conveyancing
practlce 1n preparing wi1Is and settlemente, when deallng with the

acquiring of veeted righte, to refer to per6on6 attaining twenty-one
year6 of age or [being female marrying under that agc.rt lVe think
that ae a general rule marrlage should not change the lncapaclty of
mlnori-ty, but we recognlze that there are matters whlch call for
specj-a1 conslderati-on and whlch ehouldt we think, be statutory
exceptions to a general rulc.

241. The age of maJorJ-ty variee in Kenya according to the
community to whlch the indlvidual belongs. Under the Age of Majority

/L)Act ''', Europeans attaj-n majorj-ty at twenty-one and non-Europea[ [orr-
Afrlcans at eighteen, except where a guardian has been appolnted by a

court. Thc Act does not apply to Africane for whom there 1s no

etatutory age of maJorlty. Under customary 1aw, majority wa6 a6ao-
clated wlth clrcumcislon ceremonies.

242"
be one agc

appre c iat e

culty w111

general.
accepted,
statutee.

For the purposes of the 1aw of Kenyal we think there should
of naJority for everyoner regardless of aex or race. Wc

that it ls not always easy to prove ager but this diffi-
gradualty dlninish as regietration of births becomes

We think the approprlate age is eighteen years. If this ie
mlnor conacquentlal arnendnente w1Ll be required to varioue
(5)

24), Minority is malnly important in relatlon to the capaclty to
contract, the capacity to make a wil], and thc inetj-tutlon and

defendlng of eu1te. Speciflc ages are, of course, appolnted by

particular atatutes ae determining capaclty and responslbll-1ty for the
purPoses of theee statutcs, and theee would not be affected by a general
change 1n the law of maJority. In thle connectlon, conslderatlon
mlght be given to amendj-ng Chapter 1 of the Conetltutlon of Kenya and

the Kenya Citizenship Act by subetituting 18 for 21 years.

Cap. l-50, s. l9
Sec paragraph 102

No. 2q of 1967, s"

cap. l)
See Recommendatlon No. 152

(r)
(2)
(t) 2(1)

(4)
(5)
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Recomme ndation No. 91

We recommend that the AAE of Ma.jority Act be re peal-e d

and renl aced bv an Act makine the are of mai oritv
e inhtee n yeara for evervon e reeardless of or 6ex.a

We rec nd further t hat the lncanacitv resul tinn
fron ninorlty ehould not be affected bv 11aqe. save
a.6 cx eeelv provlde d, in anv wri-tten Iaw. We append

ndix VII d ft 8111 for th a se.

244. Under the Guardianehip of Inf,ants Act (t), the term .lnfant*
is deflned to mean a person under twenty-one year6 of age who is not
and has not been marrled. This appears to produce the anomalous
position that there may be a mlnor who lacks the capacity to contract
generally but for whom a guardlan (other than a guardian,a titeg (2))

cannot be appointed by reason of his or her belng married. ive suggest
that the Act be amended by making the term'rlnfantfrapply to any peraon
under the age of eighteen, whether or not marri_ed. At the same time,
it wiI], we thJ-nk, be necessary to provj-de for the appointment of
guardiane for persona over the age of ei-ghteen where they are under
any speclal statutory incap""i-ty (]).

Recommendation No. 92

ll/e recomnend that the Guardianship of Infants Act
be amended to make referencee to infants aPPIY to
all pereone under eighte cn year6 of aEe ( whe the r
or not marrled) and t o ampower the c ourt to
aDDOI-n t quardians for pereons over that aEe where
they undcr anv statutory incapacity.

THE STATUS OF WIDOWS

245. undar the customary J.aw of most tribes in Kenya, the death
of a husband doea not automatl-cal1y terminate a marriage. Iradition-
aI1yr the wldow could not renarry an outeider, and if she cohablted.
with such s. pcrgon, no matter how long after the death of her husband,
any children resul-ting from such a unj-on were regarded as the chil-dren
of her deceaeed husband or hls family.

Cap. 144

civil- Procedurc (Revised) Rules,1948, o.fx, r.2 and o.xxxr.
e.g. The Conetitutj_on of Kenya, s. Z(1)
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246. On the other hand, all customary laws recognlzed institu-
tj-onsr lntended traditionally to protect the widow or to rcake use

of her capaclty to produce more children. .So.me trlbes -.recognlze
what are known aslrlevirate unions", bX which the widow cohablts
with a brother or other relative of her deceased husbandr atrX

children resulting from the union belng regarded as those of the
deceaeed husband. Other tri-bes recognize a elmilar form of un1on,
sometlues referred to as 'rwidow-lnheritancerr, whleh agaln involves
cohabitation wlth eome member of her late husbandre family, but
wiuh the dlfference that the Children of the unlon are regarded ae

those of the real father. Finally, certaln tribes provide that a

wldow who is childless and whose late husband ha6 left her enough-
property should be able torrmarry,ra wife by the payment of dowry
to her father, and by appointing a man to cohabit with thls rrwlferr

in order to produce chil{ren, who will be regarded as thoee of the(r)
waoow

247, Many of these customs are gradual-ly dylng outr and. thelr
tradltional signlflcaace of providing protection or securlty for thc
wldow has gone today. we thj-nk that in any caae thcy are wrong and

should be changed. somc people may, of thelr own frec wi1l, chooec
to folrow them and wc woul-d not eeek to prevent thle by legielatlon.
we think, however, that marrlager as a civll statue, should cnd on
deathr that wj-dows ehould be free to re-marryr 1f they so wleh, and

that no wldow ehould be forced against her will to 1lve with anyone.
The last of these euggestj-ons hae, slnce r9-5l, rppttea (2) to Afrlcan
women marrled under the Marrlage Actr the Natlve Christlan Marriage
ordlnance (now repealed) or the African chrletlan Marrlage and
Dlvorce Act. we thlnk all these prlnciplee ehould be made to appry
generally 

"

Rec.rmrlenda riori No. Ii

lVe re c mme nd tirat the new 1aw so hould ovicle that
the marriao e status ends on the death of elther
Dartv to the marrlaqe.. .!Ve recommend also that the
1aw provide that a widow has the riah t to decl-de

whene she il1 and to remar t as she
chooses.

(r)
Q)

This instj-tution j-s commonly known as 'rwoman-to-womanrr roarrlagc
Afrlcan Christlan Marrlage and Divorcc Act (Cap. I51) s. l]
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MATRIMONIAI, C usEs

JURISDICTION OF OURTS

248. we have already set out (l) the existing jurlsdiction in
matrlmonlal ca'usee. we think it wrong that Jurlsdiction should
vary as greatly as it does accordlng to the nature of the marrlage
ceremonyt regardlces of the means of thc parties or the gravity of
the proceedlngs. Matrlnoniar causes often present difflcult prob-
lemsr whi-ch carl for experlence as wer-l ae 1ega1 knowledge. on
the other handr lt wourd be unrearistlc and unfai-r to requlre the
ordlnary peoplc of Kenya, many of whom have very ]imlted means and
some of whon rive ln renote places, to employ advocates and to take
proceedlnge 1n the Hlgh court. After wcighing these consideratlons,
we think it would bc best i-f concurrent Jurisdlction in matrlmonlal
cause' and all other mattere dealt with in this Report (other than
crlminal offencee) were givcn to the High Court and to nagistratesr
courts of the flrst crase. The onry exceptlon that we would make
is where the marriage wa6 contracted in rsramic form, when we think
there should be concurrent jurisdi-ctlon in the High court and in
kadhlst courts. This wour-d mean Eome extension of the juriedi_ction
of kadhisr courts, whi-ch at present only administer relamic law.
Formerly, however, kadhier courte had magisterial power' outeidc
rslamic r"* (2) 

"od wc 6ec no rea'on why thi-s shourd neceeearily
present any ecrloue dlfflculty.

Rccommendatlon Noo 94

We regommend that concurrent iur isdictlon in a1I
matrimonial causee and matters be conferred: -
(a) where the ties were marrled in Islaml c

form n the Cour and on kadhis'
c ourt 6i and

(b) 1n al-I ot her caseS r on the Hieh Cour t
and on maqi tratesr courts of the firet
clasg r

wlth appropriat e provislo ne for t rans fer and appea1.

249. we arcr however, advised that at the present time the
uumber of nagietratesr courts of the first clase is so rlmited that
they would be una6re to di.spoee of the buoinese 1ike1y to reoult
from the foregolng recommendation and that people in the more remote
areaa would havc to travel unreasonably great di-stances in ord.er to

Sec paragraph 4)
Under the Courts Act (Cap. 10), now repealed
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seek relief from those courts. In theee circumstances, we have no

alternative but to recommend, reluctantly, that as a temporary
measure the Chief Justlce be given a wj-de dlecretion to confer

Jurlsdictlon on any magietratee pereonally. This would enable
him to make only such appolntments as from tj.me to tlme he coneldered
nece66ary and to select thooe naglstrates whoee qualities and exper-
lence ehowed them to bc most suitabl-e. We thlnk thle prefera6le to
conferrlng jurledietlon on subord.inate courts as a whole. fn thle
connectlon, wlthout eceklng 1n any way to fetter hls dj-ecretion, we

wouLd euggest that the Chief Justj-ce might consider reetricting such
appointmente, as far as practicable, to magietrates who had attcnded
a epeci-al coursc which it mlght be possible to arrange at the Kenya

Institute of Admlnistratlon"

Re c omme nd ation No. 95

Wr ncnamma nd wlth reluctance that the Chief
Justlec be civen power to confer urlsdic tion
1n matrimoni a1 causes on any maci-strate perso-
nal-l-J

25O. It has been held that the High Court has power to mal<c

declaratory judgments ln proceedj-ngs under the Matrj-monlal causes
Act and in respect of fslamlc marri-ages (l). Both the High Court
and eubordinate courts have power under Order II, rule Z, of the
clvil Procedure (Revj-eed) Ru1es, 1948, to give declaratory judgmcnts
in sults" so far as we are aware, it hae never been decided whether
kadhls'courts have euch a power. we thlnk it desirable to make lt
clear beyond all doubt that all courts may make declaratory judgmente
in matrimonial matters, because of the great importance of certalnty
in all matters of personal status.

Re c onme nd at 1 on No. 96

We re omme hat the new law con 1 as
provlsion that in any proceedinn under the new

Iaw the court shall- have power to make a declara-
torv Iudnment or order.

25L. rt will be necessary to make provlsion for the transfer of
proceedj-ngs initiated in a maglstraters court or a kadhi's court
ei-ther to another subordinate court or to the High court. \r/e thlnk
it desirable to empowcr subordinate courts to state caaes to the High
court. rt will be necesaary also to provlde for appeals. rn thle

I

I
I

I

l
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connectlon, we thlnk that all appeals in matrimonial causee from
subordlnate courts, of whatever class, should be direct to the
Hlgh Court. We thinkr aLso, that there should be a right of
appeal from the High Court, whether in its orlginal or in its
appellate Jurl-edlction, to the Court of Appea1 for East Africa.

Rc c onme nda tl-on No. 97

Wc rccommend that the new 1aw provide

(a) for the transfer of proceedi-nno 1ni-tlated
ln subordina te courts

(b) for the statlnc of ca6e6 by subordinate
courts to the Hlgh Court; and

(c) for aooeals fron all subordlnate courts
dlrect to the Hiqh Court and for appeals
from the h Court to the Cour t of Appeal
for East Africa.

MARRIAGE TR ALS AND OTHER CONCILI ATORY BODIES

252. rt may be convenlent at thls point to consider what conci-
liatory bodies should bc estabrished or recognlzed. rn the flret
pl.ace, we think therc ehould be marriage tribunals eet up at clther
dlvieional or Locational leve1. we suggeet that the chalrman of
each tribunal should bc nominatcd by the Distrlct Comnleeioncr and
that thc membcre of the tribunal should be drawn from a panel aleo
nominated by the Dlstrict Commlseioner. We thlnk tribunale ehould
be small ! wG euggeet a mlninutr of three nenbers and a maximun of
fiver one of whon ehould, whenever poeelble, be a social worker.
rn chooelng the nembcrs of the paneI, we thlnk the a1m should be to
flnd people of experience who command loca1 respect as we1l as
peopJ"e with tralnlng or experlence 1n soclar work. we do not think
it neceseary that they should have any legar knowledge, becauee they
w111 be concerned with human, not Iega}, problems, nor would it bc

necesEary for then to be highly educated. we think such service
must be entlrcly voluntaryl partly bccauee the cost of a pald servlce
wouId, we thlnk, lmpose en exceaaive strain on the country j-n ite
present statc of development and partly because we think a paid
eervi-ce might attract people not reall-y suited to this kind of work.
we hope such a service would attract responsible people and that 1t
would be regarded as a matter of honour to be selected. for membershlp
of a tribunar. rt cannot, we think, be too etrongry emphaeised that
theee bodies must, if they are to 6erve any useful purpose, be sympa-
thetic, not autocrati-c, i-n their approach.
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Recommendation No. 98

We recommend that a marrlaqe trlbunal be set up

for each d lvislon or location. cons istinq of a

chairman and a nanel of members nominated bv the
District Commissioner. We recommend that thie
be a voluntarv service lVe recommend that not
less than three nor more than five members

lncludinrt the chairman sit at anv time. and

that. whenever poesible" one of these be a soci-aI
worker"

253. We do not consider that advocates should be permltted to
appear before marri-age tribunals. lVe do not think it necessary,
sincer a6 we have eaid, these tribunals will not be concerned with
questions of 1aw5 and we thlnk the presence of advocates would tend
to introduce formality into what should be informal proceedings.
obviously, some people will need he1p, parti-cularIy young women who

are marricd to men older than themseLves, but we think thj-s help
should come from older members of their families or c1ans, and we

would not al1ow other representativee except by leave of the trlbunal.

Recommenda tlon No. 99

WE recommend that

(a) advooltes be not permitted to appear
be fore ma r raa ge tribunals: and

(b) that no partv should be represented
bv snv one other than a member of hls
or her f y or clan exceot by leave
of the tribr-rna1 s.

254. 1,Ye bhi.nk the duties o.f marriage tribunals should be three.
Firstl t,hey should be empowered lo decide objectlons raised by wives

olygamous marriages to the taxing by their husbands of other
1) Secondly, they should be empowered to act as conciliators

on the application of a deserted spouse seeking the return of her hue-
band or hi-s wife, as the case may be (2). Thirdly, we think they
should be conciliatory bod.ies for the purposes of divorc u (1). 

There
ie no reason why marriage tribunals should not, in time, take on other
1'r-rnc tions , such as pre-marital advice to young people . 1ile thlnk,
howeverr ttrat it would be unwise to over-burden these trj-buna1s, parti-
curari-y'in their early stagese and we would stress that, ln our view,
lherr main function should be attempted reconciliation in the hope of
obvia cinq cli iror"ce.
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Re c omme ndatl on No. lOO

We recommend that 1nltia11Y the duties of marriaqe
trlbunals shouLd be hree: -
(a) de allnn wi th ob'i e ctions bv wives marri e d

unde r polvqamous marriaqe6 to the taklnE
the i us band of other wive

(b) attemptins rgconciliatlol 1n cases_gl
desertion:

(c) attemptlnp reconcll tion where dlv orc e
lsc ont empl ated.

255' Although we have suggested that reconcillation to obvlate
divorce ehourd be the principal duty of marrlage tribunars, we do
not suggest that they alone should perforn this function. we thlnk
that many pcople nay prefer to go to trlbunals of their own choice,
partlcularly religlous organizati-one and counclrs of IocaI eldere.
These would usually function at, or nearer to, v1l1age level. we
see no obJecti-on to people choosing thelr own tribunals and much to
comnend 1t, because we think that where both parties freery chooee
to go before a trlbunal, it will have the best possible opportunity
of effecting a reconciliation. There are other bodies, notably theFamlly servlce councj-l of Kenya, that mlght arso assist. The councilis a young body and 1s at present d.evoted to the prevention of broken
homes by educati-on and guidance. rt wil_I be for consideration in thefuture whether 1t ehould be glven a statutory function but for the
moment we think it shour-d merely be recognlzed as one of the concirla_
tory bodles avallabre to married. couples ln need of help. rf thepartles are unable to agree on a tribunal, they should then have to go
before a marrlage tribunal.

256. Where dlvorce j-s concerned, we are recomrundlng (1) 
that

reconcili-at10n proceedlngs should in every case precede the filing ofa petitlon and thi-s requlrement wourd be ineffectuaL unLess reference
had to be made to some responsible body. we think certaln cLaseee of
body might automatically qualify for this purpose: these would be,
in addi-tion to the marriage trrbunals, councirs set.up by the rellglons
authorlzed by the Mlnister to celebrate marriage (2) 

"na also councirs
of eldere recognized as arbitrators in customary or rslamlc communltles.
Any other bodies should, we think, requlre the specific recognltlon ofthe Minister as conclliatory bodies for purposes of divorce.
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Re ndat i-on No. 101

We recommend that the o n1y bodies to be rec oRnized
com tent to

bcfore divor ebe-
conduct oncilia t ion oc eedi

(a)

(b)

marriaqe tribu naLs

counclls set up by reliSlons authorlzed
to e1 e bra te marr 1 e:

(c) courr cils of elders nized a6 arbitra-
rs ln custo

and

(a) such other

o IsL c co ltie
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DESERT ION AND RESTITUTI ON OF CONJUGAL RIGHTS

25?' pr10r to 1gg4 (1), 
the courts ln England had power to conpcla wlfe to 1i-ve with her husband or rr&e versa. slnce that date, how_everr a decree for the restltution of conJugal rights may be made butcannot, ae 6uchr be enforced. Thle posltion has been reproduced, rnKenya in the Matrimonial causee Act, and the only consequencea of sucha decrcc are, that 1f lt ie not complied w1th, the petltioner may founda pctltion for Judlclar ecparation on the default, and, where trre a"cr"e1e obtaln"u,l{ the w1fe, that an order for malntenancc may be mad.e 1nner ravour '-'

258' Therc 1e, so far &a w6 are aware, no actlon under relamle lawcqulvalent to thc petltlon for reetltutlon of conJugal_ rlghts, althougheuch a provislon le lncluded 1n the constitution of the shla rnamlrsnail"ls in Afrlca (]), 
with dlsci-prlnary action as the aa.nction. Undercustomary la.w, a wife who has loft her husband may be compelled torcturn to hlm, usually after attenpts at concillation by the famlLles ofthe partles and the 1ocal elders.

bodiee ae may be

:
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259' we think 1t is undesirabr-e for the law to contaln provleionfor compelllng one pcrson to ,lve wi-th another, because any effectlvesanctl0n would be harmful to the marriage which it is deelred topreserve' Any attenpt at euch enforcement j.s 11kely to be lneffeotusl
and would probably aggravate an already unhappy sltuatlon. We thlnk

(r)
(2)

o)

Matrlmonial Causes Act, 18g4, a. Z

Cap. l-52, ss 17, 20 and 21
Articles 294 - 29?
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thle le a aphere where more good can be achleved by religlous leadere
and by eldere, and where recourse might usefully be had to a marrlage
tribunal. The functlon of theee trlbunale would be to reconcile the
partles wherever lt ls poeelble, not to compel them to live together.
we woul-d, thereforc, abolieh the decree for reetltution of conJugal
rlghts. we are recommending alternative provisions regarding main-
tenance ( 1 ) 

"r,a theee would enable an order to be made in the caee of
wilful deeertlon.

Re c omnrenda 6n No. IO2

Wc rco omnend that the court ehould ce.aac t,o have
thc powe r to order a husband to Ilve wlth his wlfe
or a wlf e to live wlth her hueband. and that the
onl-v oou rac oDGn to an nrleved partv be a. refe-
rence t a marriaee tri bunal. whose only power

shou be to att reco nc 11 ia

?60. wc notc that thle propoeal, 1f accepted, wlrr. entall thc
amendment of Ordcr XXI, rule 28 of the Clvl1 Procedurc (Revlsed) Rulee,
1948, and the rcvocatlon of rule 2p.

261. We thlnk aleo that a deeerted wlfe ehould have
remaln in the matrimonlal home t even where it ie owned by
alone, subject, of course, to the rlghts of thlrd parties

""qri""d 
(2).

(a)

(b)

the rlght to
the husband

1awfu11y

Recommendat ton No. 1Ol

We rcc ommend. that a deee'rted w fc ehould ve the
riaht to ramain ln the matrimon a} home. sub ect to
anv ri-rhte. Iawfully acquired of thlrd partl e6.

SEPARATION

262. so far as &oaogatroua marria6ee are concerned, the parties
may }egalIy separatc, whlle renalning married, in any of three way'li-

by agreement I or

by obtalnlng a eeparation order under the
Courts (Separatlon and Malntenance) Act;

Sub ordina t e
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(c) by obtalnlng a decree of Judicial separation
under the Matrlmonial Causes Act.

It would appear that agreements to live apart are governed by Engllsh
1aw, as applied by the Law of Contract Act, and arer ln general,
val1d and enforceable". although certain provisions, even though
embodled ln a deed,r mal be over-ridden by the court ln subsequent
procecdlnge. Wc do not thlnk it neceasary to 6et out in detail the
hlghly tcchnical rulea relatlng to euch agreementa.

26r. A separatloa order may be made on the applicatlon of a wlfe
where the husband has been gullty of desertion, cruelty or other
offences or le an habitual drunkard or drug-taker, but ie not generally
avail-ab1e to a wlfc who hae been guilty of adultery. It relieves the

wlfe of the duty to cohabit with her husband and may include provislon
for malntenance and the custody of ch11dren. Separatlon orders,
apart from certain orders made on the applisation of the Attorney-
Generalr m&X only be made lf one of the parties hae hle or her usual-

resldence ln Kcnya.

264, Decreee of judlcial separatlon may be made on the applicatlon
of clther hueband or wlfe on ground.s whlch lnclude the grounde for
dlvorce and aLeo fallure to comply with a decree for restltutlon of
conJugal rlghts. The reliefs that may be ordered arc substantlally
elmllar to those avallable on a separation order. Appllcatlons for
decrees of Judlclal separation may be nade:-

(1) wherc cither party has his or her usual resldence
1n Kenyal

(ii) lf thc marrlage wa6 solemnized. ln Kenya.

265. Separation ordere are ln easence protectlon ordere and the
proceedings s.re of a quasl-crimlnal nature. Proceedinge for Judlcia1
eeparation are entlrely civll-, and while not dissolvlng the marriagc,
have the effect of altering the wlfe's status, (t) a subJect whlch ls
not mentioned in the Subordinate Courts (Separation and Malntenance)
Act. Generally speaking, a decree for judicial separatlon, whl1e

leaving the marrlage technically lntact, puts the parties in much thc
same posltlon ae lf thcy had been divorcedr except, of coureer that
nelther can re-marry. The main reasons for applylng for judicial aepa-
ratlon rather than dlvorce ares-

i
1

t,

il
I
I

t.
I

(t ) Cap" L52, 18(1)(b)
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where the appllcantro religlon does not pernlt
divorce I

where the appllcant wiehes to eecure hle or her
posltlon but etl11 hopes for reconciliationi and

wherc the appllcant wlshee to bring an end to
the marrj-agc but is dctermined to prevent thc
re-marrlage of hls or her epouse.

266, It should be remarked here that while the Matrimonlal
Cauees Act applies to Hindue, there are certain special provieione
relating to them, lncludi-ng a provlslon that deeertlon for two yeara
is a ground for Judicial eeparatlon.

267. There &rG no etatutory provlelons relating to eeparatlon
where the marrlegc was contracted under Islamlc or cuetomary law,
and Islamlc law containe no provlelon for scparation. Under custo-
mary law, thc dlstlnctlon between eeparatlon and divorce ls not
clcarly deflaed. Thc gencral vlew 1e that, traditionally, it wae

separatlon and not dlvorce that wa6 recognlzed, because it ls not
unueual when thc chlldren of a brokcn narrlage are grown up for thom

to brlng thelr mothcr back and provlde her wlth a hut ln the famJ-ly
homestead. Thc questlon of re-marrlage doee not arlse where thc
hueband 1e concerned, elnce all customary marrlagea are potentially
polygamoue. The cuetome of most trlbee permit the re-marriago of
the wlfe if the dowry 1e repaid and thie may be regarded as the
factor which dletlngulshee dlvorce from separatlon.

268. We thlnk that eeparatlon le a subJect ln relatlon to whlch
the law ehould be the same for everyone, regardless of the kind of
marr5-age or thc nanner in whlch lt wae contracted.

259. We thlnk thc partlea to a marrlage should, ae at present,
be at ltberty to agree to llve apart and to rnake their own arrangc-
mente as regarda property, malntenance and the custody of children.
Such agrcemcnte may not only avold expense, but also much of the
bltterneee that cour't proceedlngs tend to lnduce, and may, therefore,
make It easler for the partj-es to come together again. We would,
however, give the oourt a general power to vary or set aside any euch

arrangement where 1t can be shown that the circumstances have changcd
in any materlal reepcct.

270, We see

and the decree
l-aw should be

that there bc

of
aa

no good reaaon to retaln both the separation order
Judlclal separatlon and we are anxloue that the ncw

elmple a6 may be possible. We suggest, thercfore,
only a sJ-ngle form of separatlon by the court.

Re c,
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Re c ommendati on No. 1O4

lVe reconmend in relatlon to all marrlages that : -
(a) the parties toa marriage be at llberty

to e ate e ment the r
own n men a6 re s the dis sa1

t-

of property. mai.ntenance and the sustody
chil d eub to ovfuilone

the ourt rto or 6e
as1 e ch arr ment where the
c 1rc ums tanc cs have c hanqed Ln anY ma t e rial
respect:
-- .-&.>-,

(b) that ther.e be a sinnle form of s e paration
bv decree of the court.

27.-" we considered whether, as at present, the necesaary qua11-
flcation for obtalnlng such a decree shourd be reeidence, as under thc
subordlnate courts (separatlon and Maintenance) Act; residence or t,he
fact that the marrlage waa contracted ln Kenya, as under the Matr.lmonlaL
causee Act; domlc11i or citlzenship. Generalry, we th6ught the
quallflcations in the Matrimonial causes Act should be retalned but wc
thought it undeeirable that bare reeidence ehould be cnough. we
appreci-ate that there may be ca6ea where thc relatlonehip between
peraon. genulnely, but only recently, reeident here has deterlorated
euddcnlyr but on thc other hand we do not wish to encourage person.r
poeslbly from nelghbourlng countrles, to take up resldence temporarily
and for the eole purpoae of seeklng re11ef from Kenya courte that nlght
not be avallabr-e to them in thelr own countri_eo. we suggeet, therc_
fore, that the reeidencc should have contlnued for at least one year
and that the actual presence of the appllcant wlthln the Jurlsdtctlon
should alwaye be requlred.

omme ion No 10

We recomne that
L

no-one eIi ble to a for
se tion by the court unlees he or she 1s
Dre eent 1n Kenya and

(a) h she has been esi-den in Ke a
f at le st one ar immediate
Dre c edine the petiti or

her marri

i
,,1

l
l

I

1
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272, We consldered also whether the grounds frr s.eerin11 sc, I),.r.-a-
tion by the court should be those on which separal:ion crrt or1 ,.i-,r flqrv

made, or thosc on which decrces of Judicial oeparerrirn arc lrr.,rlr.,o wj.-i.r

or wlthout modlflcatioa or whether there should be a ilcv,r n pprc,aelr,
wlth a s1ng1e, general , ground that there exlsts a r.i!.A:...(, ,t1. :r:,i.a:i-rs
between husband and wife which one party cannct reirsclra rj r y ].r

expected to endurer orr 1n other words, that the marriap',c lias hirkrrl
down. wc favour the eingle, general ground, ber:aur;"j we '. fri,il< r:,5a.i

eeparation by the court ehould not be obtalnable as of r i grr, 11,. .
should be ln the dlscretlon of the court ln the Iigiit cr i r) r rl.ie
circumstances r The f act that a elngle matrimonial c{'lorrL-,:, l,2s br,.r:n

comnltted 1s not neceesarl)-y a ground for Eepat:al.r.on, brl: 'r . r:ni:jr-,raLtc,n
of circumstances may makc life together unbearable r',..i: s j I r ;. rr:., r- 1i...1

parties to the narriage. we thtnk that 1n many q r).i rJi,r 1 rJ . i iLt.:

maJorlty of caaoa where a marriage breaks down tne 1;,;r r , .- n( r

entlrely on one eide ; f or thle reaaon, we thlnk i: trr" pr ,- . , , r^,,.,,i

ehould be of a wholly clvtl nature r not quael,r:1lm r.i,.i., " , :.E

perhape not inapproprlate to draw an anal.ogy wir.h r:rre r,:r\v ,)i' r. -i.r ,

wherc ln actlona for ncgllgence the court had Iorme,r,,,.y ,, ti.i/ ,.rr.l

blamc squarely on ono party or the other but n.w irrr:; p,-.,rn, r , ;. i:.r)jr:,r.-
tlon 1t. we ehelL revert to these arguments .l a.- er j r-r r :.; I i r:ri *.; i,
groundE for dlvorce ( r ).

27r, Wc thtnk, however, that an appllcanL r:.h,:r.r Lci lrr: r ,)r{r,i:i,t 11 :! :ri

hlE or hcr pctltlon to Bpcclfy thc naln allegatl(\11$ (in r,r,) i ,

petltlon 1g baccd and that ths Law mlght 1 w1-thou r r.,r,; i.r.: ,. r

gcncral dlscrctLon of the court r 6ot out the nain e ong_r (r .i..

whlch thc court shourd teko .into eccount. we rihirr.J rlerr. , iir

oonaldoratlonc ln dctaiL letcr ln relatlon to divor.i, (;,).

Rccommcndatlon No. 105

Wc Iooommend lEt the baele of g4g1g!_i.gl llJ . , ,

court a d not be sDeclflc matrimon.!nI

it,; i lli

., t) i' -,

L t(,:

o i f c n r: r: r,

but thc ea ncral qround that t e marrl.ap
brokcn down. We recomnend. how ever. uhi:i. l-lr.
main f actore whlch the court may take inrc,
account r eet out 1n the new law (see Rc.)rnfii,11

datlon No 1L5) and that a petitloner' be

to speclfy thc main allegatlons on whic h

she re11ee.
he or

See

See

paragraphs 289 - 298

paragraphe 299 - tO5
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274. V/e think the 1aw should include provislon for the setting
aside of decrees for eeparation, either by consent or, for good

reason, on the application of either party. The court should a1so,

we think, have power to vary auch decrees.

Recommendalion No. 107-

VUe recommend that the law Drovlde for the settinq

agide or va:'iation of dec es for seoaration ei-ther
by consent or. for good reas o n on eht a onli c ati on

of either party.

NULLITY

??5. We have recommended above that certain ceremonies purporting
or lntendcd to constitute marriages should be void. These are where

the parties are under age (t) or wlthin the prohlbited relatiorruhip"(2),
/"\

where the marrtage is bigamous t'', where the consent of ei-ther pa::ty

waa not freely girr.r, (4), where, to the knowledge of the partj-es, a

religious marriage is performed. by an unlicensed mini"t"" (5) 
"na where

at least two witnesses are not present (6). In such caaes, there
never is a marriage. It is open to elther of the parties to obtaln a

declaratory judgment, if he or ehe wishest so as to remove any doubt

and avoid possible future embarrassment, but there is no need bo do so.

2?6. Under the Matrimonial Causes Act (7), certain marrlages are

voldable. These marriages are good unless and until one or other of
the parties moves the court for a decree of nullity. It is, however,

unfortunate that the Ac I does not distinguish clearly between voiC and

voidable ceremonies. It would *nnu"" (B) that marriagee are voidable
on the followlng grounds:-

(r)
(2)

o)
(4)
(5)
(5)

Q)
(8)

Recommendation No.

Recommendation No.

Recommendation No.

Recommendatlon No.

Recornmendati-on No.

Recommendation No.

Cap. L52, s. 14

Since the Act is,
English Iaw. As
matters -
as to (a)
as to (b)
as to (e)

1A11E(f), (s)
Causes
said to

, seg
, see
, see
.R. 1

4

8

20

19

41

by section ), to be applied in accordance with
regards the Engllsh 1aw relating to these

A. v. B. (rB5B) l.n. 1 P. & D. 559
Ross-Smit v. Ross-Smith (r9$) a.c. 2Bo
observatlons in ao cic (r.959)cic v. l'aro

and (h) were introduced following the Dnglj-sn l,lacriri.:l':i.r,.l
Actr l!!O, s.8(t) i-n which these matte16 were expresoly

make a marriage voidabl-e.

:
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that either party was permanently lmpoteat, or incapable
of coneumnating the marriage, at the time of the marriagel
or

that the marriage had not been consummated owing to the

wilful refueal of the respondent to consummate the marriage I

or

The Hindu Marriage and Divorce Act
(e), (f ), (g) and (Lr) above.

contains grounds similar

(e) that the coneent of either party to the marri-age wae

obtalned by force or fraud in any case ln which the marriage

might be annulled on this ground by the law of England; or

(f) that elther party was at the tlme of the marrlage of unsound

mind or subJect to recurrent fits of ineanity or epllepey;

(S) that the reepondent was at the time of the marriage suffering
from venereal disease in a communicable form; or

(ir) that the respondent was at the time of the marriage pregnant

by some person other than the petitioner:rr

but as regards the last three of these grounds, there is the qualification
that rel-i-ef will be refused unl-ess the court is satisfied -

" (i) that the petitioner was at the time of the marriage
lgnorant of the facts alleged;

(fi) that proceedings were lnstj-tuted wlthln a year from the
date of the marrlage; and

(ij-l) that marital lntercourse with the consent of the petitione:'
has not taken place since the discovery by the petj-tioner
of the existence of the grounds of decree.tt

(r)
277.

to (a),

2?8. Islanlc law also regards certain marriageo as voldablel the
main grounds are where there has been a change of rellgion; where the

husband ie impotent; in case of certain dj-seases, such ae leprosy;
certain ca6es where minors have been married; in relation to certain
marrlagee contracted by agents and 1n casee where there has been decep-

tion. Under cuetomary 1aw, the distlnction between dlssolution, void
and voidable marri-age, ie not clearly deflned. Most cases of what nay

be termed a'rvoldabletrmarriage turn on the questlon of completing the

payment of dowry, but in view of our recommendation that dowry no longer
be an essential prerequisite to marriage, we need not deal with the

matter.

(t) cap. t)1, s.11(1)(b)
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subs tant iaI Iv279, We are lnclined/to pres6rve, a6 grounds for avolding a. (r)marrlage ''', those ehown under (a), (u), (f), (g) and (h) above,
qualified as at present as regards the last three. We would add

to theser a6 a dlscretionary ground for annulment, the faet that an

lnfant has marriod without the consent of hls or her gur"di.n (2).

We would not lnclude force, fraud or deception, because we think
that these go to the fundamental question whether there was full-
and free consent by both parties: if there wae not, we thlnk thc
marrlage should bc utterly voi-d. We do not thlnk a change of
religion should enable a marriage to be avoided, although we think
that in certain cases J-t may be a material factor in the breakdown

/z)
of a marrlage \)'. The other circumstances envisaged. by the
Islanic law will not, we think, arise if our recorumendations are
adopted.

28O. Neither under Chrlotlan nor Islanlc 1aw nor most customary
l-aws ie lnfertlllty a ground for a declaration of nu1I1ty but under
Islamlc and customary Iaw the fact that a wornan cannot bear children
justifles her husband taklng another wlfe. Having regard particu-
1arIy to the fact that people do, not uncommonly, have chj_ldren
after yeare of chlldl-ess marriage, we do not conslder that infertiltty
ehould make a marrlage voldable.

Recomnendation No. l-O8

We recommend that the court be civen power to annul
a. marrlacc on the followinE crounds:-

(a) that either partv was permanently impotent
or lnesne bLe of consummatine the marrl-aae

t time of the marria c or

(u) that the marriane had not been coneummated

owinq to the wilful refusal of the respondent
to coneummate the narri-age i or

(c) that either partv was at the time of the
ma.rriace subi ect to
recurrent fits of insanity or epilepsy: or

(d) that the res pondent was at the time of the
marrLaPe euffering from venereal disease in
a communi-cabIe form or

(e) that the respondent was at the tlme of the
marrlaqe preenant bv some peraon other than
the pctltloner:

28r
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As regards eligibillty to move

See Reoommendation No" 22
. F/ \
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the court, 6ee paragraph 284
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ed that in the case6 6 ci fied
paraqraphs (c). (d) and (e). the court shall
not qrant a decree unless it 1s sati-efled

(i-) the titioner wae at the t
of the marrlage ignorant of the
facts alleged;

(ir) that proceedinss were lnstltuted
withln a Year from the date of thc
ma.rria.ge; and

(iil) tha.t marital int ercourBe with the
coneent of the peti tioner has nqt
taken p1ace slnce the discovery by

the petitioner of the exietence of
the grounde of decree

( r ) -wbs.I e a party has married without the con-
sent of hls or her uardian and the court is

d that there ls od reason for set
the marrl 0e aeide and the proceedintrs Erc
inetitu e the le below the cr
of twentv-one year6.

281. It scems clear from the Matrimonial Causee Act itself that
where a narrlage ls voi-dab1e, a decree of nuLl-ity pute the partles 1n

the eane posltion as if they had never been marrled. At the eaue
time, 1t doee not nean that, ae regards anything done betwecn the
marrlage and ther9t"""", the partles are not regarded ae having becn
valldly marricd \ '/. This is particularly lmportant as regardo thc
1aw.of evldence. Moreover, the children of an annulled marriage are
deemed. to be legltinate \z). rf the law is a6 we understand 1t to bc,
we do not suggest any change, though we think lt shouLd be set out
explicitly.

mmendation No. 10

Wc recommend that the 1 aw provide that where a

marriaqe 1s annulled. t he parties be put ln the
same posltion as if thev had not bcen married but
not so as to affect any Iiablllty or penalty

url n or v11e arisl o o

the marriape. !Ve commend further that there

childrcn of such a marri aqe be deemed leei-timate.

( t ) Re Arsar Q953) z
would probably be

Q) Cap. l-52, a. 14(2)

1J81, an English decision wirich
ln Kenya.

A11 E.R.
fo1 lowed
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DIVORCE

(r) Extra Judlc lal Divorce

282. At preeent, christlan, Hindu and clvlr marrlages nay only
be diseorved by decree of a court whlch may be granted on the petl-
tlon of elther party. The conetitutlon of the shia rmaml rsmalrie
ln Afrlca (1) p"o"ldcs that rsmairi marriagee may only be dleeorved
by order of an renalli Provlnclal counc1I. where the other Musllm
connunlties are concerned, dlvorce ie normally a unirateral act on

the part of the hueband who pronounces three tareEes, or it may be

by consent. No reference to a court is necessary for euch a
dlvorce. A wlfe hae a limtted rlght to oeek dlvorce, by apprlcatton
to a kadhl'e court. undcr customary 1aw, dlvorce ie generally a

matter of arrangcu:cnt between the famlliee and clan eLders and ie
commonly dependcnt on the repayment of dowry.

281. We do not favour divorce by consent nor do we think divorce
ohourd be madc eagy. we think there shouLd always be attempts at
reconciliatlon before divorce proceedlngs are begun: we sharl deaL
wlth thle more fully I"t"r (2). For these reaBon6, we think lt
aseentlal that no noarrlage ehoul-d be dlseolved, cxcept by death,
wlthout the decrec of a court.

Reconmendati on No. LLO

Wc recommend that there be no divor cc exccpt bv
the decrcc of a court of conpetcnt .i urisdlc tlon.

(:-r ) Rinht t o Invoke Jurlsdl c tion

284. undcr the Matrinonlar causes lct (J), 
" decree of dlvorcc

may only be granted to a petltioner who ie domicired in Kenya or,
whcre lt is the wlfe who ls the petitloner, lf her husband hae

deeerted her or been deported and has stnce changed hls domiclr or lf
ohe ls restdent 1n Keaya and hao been ordinariJ-y resldent there for
threc yea.re. rfr aE we recomnend 

(4), 
" change of domicil by a hus-

band does not automatloally operate to change the domicll of hle wj_fc,
no speclal provielon w111 bc necessary for Jurlsdiction ln euch caeee.

of 25th June, 1!52
See paragraphe 287 and 288

Cap. 152, es 4 and I
See Reconrrnendation No. 8g
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1t rnlght a1.Bo be argued that jurisdi-ction baeed on residence

will also be unnecessary. on the other hand, the founding

of jurisdiction on domlcll goee back to a tine when lt was

not as common as lt is now for people to reglde for long periods

or even lndefinitely ln countriee where they are not domiciled.

In thj-e re6pect, we think the law ie out of touch wlth reality.
Although in theory a Peraon can alwaye return to the country of

h1s donlcil in order to take proceedlnEa for divorce, it nay be

lmpractlcable on flnanclal or other Srounde. we thlnk, there-

fore, that the Jurlsdictlon ehould be enlarged to a1low petltlone

by pereone who have been ordinarily reeident ln Kenya for at l-east

two year6 at the tlme when the petitlon ls presentcd. We would

apply the same test to petitlons for decrees of nullity' We do

not thlnk that thls would lead to abuse, a6 we thlnk it unllkely
that anyone would come to Kenya and reside here for two yeara t

eolely to apply to the Kenya courts for a decree of nulllty or

dlvorce. We may add that lt hao been euggested that Jurisdiction
1n divorcG should be founded on citlzenshlp, but we can acc no

merit 1n that Eugge6tion, which mlght operate to deprive 6ome

persona of any forum.

Recoumendatlon No. 111

We rccommend that the court be ci-ven power to

entertaln a petition for a decree of nulllty or

divorce from anv pereon who

is domiciled 1n Kenva: or

at the time of t oresentation of

the petition has been or4!4er:LfX
reelde nt 1n Kenva for not ess than

two years.

( ili- ) Prere ulsites f r

285. We have sald that we do not thlnk dlvorce should be made

ca6yr and in this respect, we thlnk it of the greateet importance

that provision be made to ensure that petitione are not presented

impetuouely, becau6e once a matrlmonlal dispute reache6 the courtt
the chances of a reconciliation are greatly reduced.

(a)

(b)
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286. Under the Matrlmonlal Causes R"t (1), 
no petltlon for

dlvorce may bc presented until three years have paseed elncc the
date of the marrlagc, although the court has a diecretj-on to
al1ow a petltion withln that tlme where exceptJ-onal hardship 1e

belng euffcred by the peti-tioner or where exceptional depravity
on the part of the rcspondent le ehown. There is no correspon-
dlng ru1,e under Ielamlc or customary }aw. lVe think this rul"e

le ealutary and should apply to all marrlages, however contracted.

Recommendation No. 112

Wa rccommend that no-one be permitt,ed to
petition anv court for divorce wlthln threc
year6 of hi6 or her marrlage except_!;
spcclal leavc of the court grantcd on thc

Eround. of exceptlonal hardghlp euflgf={_!U
the petltloner.

28?. Morcovcr, wc do not think anyone should be permlttcd to
pctltion for dlvorcc unLcse an attcmpt to reconclle the partles haa

been nade by eomc reeponsible body and hae failed. At preeent,
thcre le no euch rcqulreurent in thc Matrlmonlal Causee Act, but, a

regular proceBa of attempted reconclllatlon 1s usual before the
dlssolutlon of en Islanlc or a cuetomary marrlagc. We thl-nk thla
requlrernent of attcnpted reconclllatlon shoul-d be lmpoeed by 1aw,

although a6 wc have said (2), *. would give the parties conslderablc
freedon 1n the cholce of a trlbunal.

288" Wherc a conclliatory body has failed to settle a matrimon-
1al- dispute and onc of the partles wlehes to petltion for divorce,
we thlnk hc or ehc should do eo wlthln a rcaaonable time o whlch wc

euggcet might bc elx months, from the datc when the conclllatory
body certlflee lte fallure to scttl-e the dlsputco and that 1f no

petitlon le fllcd within that tlme,lt should be obligatory for tha
wou1d-be petitloncr to appear agaln before the conclliatory body

before he would bc cntltled to present a petltion for divorcc.

Cap" 152.- e, 6

Sce paragreph 255

(r)
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^'b'Re c ommendation No. 1I]

We recommend that no person ehould be permitted
to present a petitj-on for dlvorce unless:-

(a) the matrlmonial dlsout e has becn referred
to a concillatorv body and that body has

failed to settle the dlspute; and

(b) the netitlon i-s pre sented within six
months of the date of a certiflcate by

the concil-iatory body that 1t has so

failed.

We recommend further that sub.Ject to the provlsions
of Recommendatlon No. 101, the partles be entltled
to refer to any conciliatory body of their own

cholce.

(fv) Grounds for Dlvorce

289. Und.er the Mslrlmonial Causes l"t (1), the main ground.s for
dlvorce are the matrimonlal offences of adultery, desertlon or cruelty
andt on the part of the husband, rape,sodomy or bestiallty, and the
proceedlngs are consequently of a quasl-crlmlnal nature. The only
ground for dlvorce whlch 1s not an offence 1s lncurable lneanlty. In
the caee of Hlndue, there are Q) two addltlonal grounde not of the
natura of offencee, that le to eay a changc of rellgion by the reepon-
dent or the fact that hc or shc has renounced the world by enterlng a

rellgloue ordcr and so remalned for at least three year6. Under

Islamic Iaw, a m&n ls not required to give any reaaon when pronouncing
a talakg, Cuetomary 1aw takes misconduct into account, such as

adultery, partlcularly on the part of the wife, and crueltyt not as

epeclflc matrlmonial offcnces but rather as evidcnce of an intolerabLe
state of affaLre.

29O. In considerlng the question whether dlvorce should be baecd

on speclflc matrimonial offencee or on the more general Eround of the
irreparabLe breakdown of the marri-age, we have derived much help from
the United Kingdon through the Report of the Royal Comnlssion on

Marriage and Divorce, I)J6, (the Morton Commlssion) (l), rtPutting

Asunder, A Divorce Law for Contenporary Societyrt, the Report of a

Group appolnted by the Archblehop of Canterburyr 1954, and The Law

Commiseion Report on Reform of the Grounde of Divorce , l.966 
(4) 

".d *.
have consldered the latest English Bill (5). 

We feel that the
arguments on this lseue have now been so fu1ly ventilated that 1t ie
unnecessary for us to Eet them out at length.

Cap. 152, s
Cap. L57, s
Cnnd 96?8

I
10(1)(e) and (f)

Cnnd )12)
Dlvorce Reform Bill 1958

(r)
(2)

\))

(4).

(5)
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29t. The maLn arguments for maintaining the matrlmonial offencc
ae the bagis for divorce are that, basically, it glves the court a

clear iseue of fact to decide, that is, whether or not an offence has

been committed; that because the lesue ls eimpJ-a, lawyers are abJ-c,

1n the majorlty of caeee, to advj-se their cllents wlth reasonable con-
fidence a6 to the l1kcl1hood of proceedlngs being eucceooful; and

that a dlvorce cannot, gcnerally speaklng, be granted againet an

unwl11lng party who hae committed no offence.

?92, The main argument against the matrimonlal offence as thc
basie of di-vorcc ls that lt te based on the flction that the break-
down of a marrlagc 1s due to a epeclflc wrongful act or acts by one

party, whereas, a6 we have already remarked tn connectlon wlth
scparation, therc ie ueually eome meaeure of blame on both eides.
The matrlmonlal offsnce ie ueually the symptom that a marrlage has

brokcn down, not the Gause of the breakdown. The fact that dlvorce
can only (apart fron caces of incurable lnsanlty) be obtalned on

proof of a natrimonlal offence l-eade people elther dellberately to
commit or to prctcnd to have committed offences, and thj-s encouragce
hypocrisy and pcrJury. The fact that one spouae must be branded ae

gullty in quael-crlmlnal proceedlng6 may create bitterness where 1t
waa not prcsent before and thc rules regardlng collusion and condona-
tlon tend to precludc attempts at rcoonclllation. Flna1ly, the fact
that an rrinnoocnttr party mey refuse to brlng procecdlngs even though
a marrlage hae ln fact broken down beyond hope of repalr leads to
il-liclt unions and the blrth of children stigmatlzed ao 11Iegltlmatc.

29r. We appreclate that the grantlng of an unconteeted petltlon
for divorce on the ground that the marrlage hae broken d.own 1e not
far removed from dlvorce by consent but even under the present Byetem,

we think that nany dlvorces are ln fact by consent. In proposing
that every dlvorce should be ln the dlecretion of the court, we arc
not overlooklng thc dleadvantage that the outcome of every petition
would bc, to a grcatcr or less degree, uncertaln. We reallse aleo
that where thc pa.rtlce to a marrlage testlfy that lt has broken down,

1t w111 not be eaay for a court to hoLd otherwiec.

294. We reallzc aleo that our propoeals, whlch involve an lnqulry
lnto the clrcuroetancea of every narriagc whlch lt is eought to disaoJ-ve,
will place a great burden on the courts, and one which some at least of
the eubordinatc courte are lll-fltted to bear. We can, however, 6ec

no satlsfactory alternatlve. We can only hope that the preparatory
work of the conclliatory bodles and the guidance of the appel-late
courts wilJ- help the trial courte to reach just decisions.

295.
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295. On the other hand the i-ntroducti-on of the slngle ground

for divorce wouLdr we thinkr enable the law to be eimpllfied.
Artlflclal conceptions, such as constructive desertlon, could be

abollehed. Cruelty would be consldered 1n terms of its effect
and the purpoee behind it would be i-rrelevant.

295. We conslder also that the princlple of breakdown is more

akln to the princlple of dlvorce as understood in the African
society of Kcnya. Ae we explalned earller, although misconduct

ls taken into account in Afri-can dlvorce, there 1s not a speclflc
list of rrgroundsrr a6 ln Englioh 1aw. The matrlmonial offences may

be evldence that thc marriage has broken down, but often there are

remedles other than divorce for such conduct (1).

?97. We thi-nk that divorce ehouLd be remedial' not Punltivei
that proceedings for dlvorce should be of a purely clvil nature;
and that the eole ground for dlvorce should be proof that the

marrlagc has lrreparably broken down.

298. It will be seen that thls would make the ground for dlvorce
e1m1Iar to that for separation, wJ-th one c6sential dlfference.
Before Branting a decree of eeparatlon, the court would onily have to
be aatlefied that thc marriagc had broken down, but before granting a

decree of dlvorcc, the court would have to be eatlsfled that thc brcak-
down was beyond eny reaaonable hope of repalr. Thls le becauee there
is an elcment of flnality 1n dlvorce whlch is not neceesarily preeent

ln separation.

Reconmendation No. IL4

We recommend that there be only a slnsle Eround

for dlvorcc. that the marrlage hae lrreparably
broken down.

limiting the courtrs discretion, we think299.

lt wl1l
evldenc e

Without in any way

be convenlent to llst
of breakdown i-n caaes

the main factors that may be proved ae

of separation and di-vorce.

]0O. These would include adultery, of which an 16o1ated act would
by 1tseIf carry 1lttle welght as evldence of breakdown, although
repeated act6 or a suatained couree of conduct deeplte protests might
be concluslve. Any forra of sexual perversion would be admj-seible, as

being conduct intolerable to the other party. Cruelty, mental e3'
p[ysical, would be admisslble. We think that desertion for three
years should be evidence of breakdown, but we think that j-n the circum-
stances of Kenya, where men often travel long distances in search cf

(t) c.g. the rencdy of damages for adultery.
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work and nay remain away for a considerable tlme, deserti-on ehouLd.

be eo deflncd ae to make lt clear that it must be wilful and intended
to be permanent. We would include also voluntary separatlon for at
Least three yeara.

,01. We have considered whether imprisonment for Iife or a

long term of yeare ehould be regarded as evidence of breakdown and

we thlnk it should. This question may be l-ooked at from two points
of view. On the one hand, where the offencc wa6 a heinous one,

eepecially one involvlng vlolence, it may be argued that it ie conduct

which the other party cannot be expected to endure. 0n the other
hand, lt may be looked at as a form of desertion, beoause the eepara-
tJ-on, though involuntary, ls the direct result of the conduct of thc
offender. We thlnk the minlmum sentence that should be considered
ln thls reapcct ehould be flve years and we thlnk the court should
aleo have regard to the naturc of the offence. Incidcntally, lmprl-
eonmcnt for flve ycara 1s a ground for divorce under the Conetltutlon
of the Shia Inanl Iemallis.

,O2. We do not conslder that an incurabLe phyeical. diseaee con-
tracted after rnarrlagc ehould be regarded as ln any way a ground for
dlvorcc but we have found the questlon of lncurable mental l}lneee
more dlfflcult. It Ie at preaont a ground for d.lvorce under thc
Matrlmonlal Cauecs lct (1) *h"r" thc patlent has been contlnuouely
under carc and treatmcnt for at least five years, but not, as euch,

under Ielamlc lawr Under moet customary 1aws, lnsanity ls not
regarded aa a ground for'dtvorce. We appreclate the magnltude of
the tragcdy should a person recover from a mental 111neos belleved to
have becn lncurablc, to flnd that he or she has been dlvorced" On

the other hand, we think lt unrealistlc to require normal people to
remaia continent for the rest of their lives when the entlre
structure of thelr marrled lives has disappeared. We do not think
thc J-ength of treatnent that the patlent has undergone a material
factor, because some of the cleareet cases of lncurable mental" illneee
arc where brain lnJrrry has resulted from an accident. We thlnk,
however, that to Juetlfy dlvorce the case ehould be one where at least
two doctors, one of whom has had peychlatrj-c experience, have certiflcd
that they entertain no hope of cure or recovery.

(1) cap.152, e.8(1)(d)
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,O5. Under Islanlc 1aw, apostacy from lslam automatically
termlnatee the marriage of the apostate r although the marrlage

may be revived lf he returns to the falth. Under the Hj-ndu

Marrlage and Divorce Act, a change of rellgion by either party
to a marrlage entitles the other to a dlvorce, a6 does the

renunclation of the world by entry into a religious order and

remalnlng apart from the world for at leaet three ,""tu.(t)
We do not think a changc of religion ehould automatically entltle
a apouae to dlvorce but we do thlnk it may bc highly relevant to
the queetlon whether a disrupted marrlage can be mended and ehouldt

therefore, be admisslble i-n evldencc. We thlnk the entering of a

rellglous ordcr may well amount to desertlon and we do not thlnk
j-t calls for any epeclal provi-sion.

,o4. We have already (') ."ferred to the Islamic divorce by

rcpudiation. To a true Musllm, divorce is repugnant and it le a

very Brave matter to pronounce three taLakas. We thlnk, therefore,
that the fact that a }4uslim hae pronounced three talakas, at lnter-
vals of thirty days, ie clearly evldencc that the marrlage has

broken down, though not, by 1tee1f, conclusive evldence that the
breakdown ls irrcparable. We would accordlngly include the pronou-

ncenent of talakas among the facte that may be proved in evidence ln
eupport of a petltion for divorco.

,O5. We do not think that sexual lncapaclty, eterillty or barren-
ness whlch hae developed sincc the marriage should be a ground for
dlvorce, nor do we thlnk that habitual drunkcnnees or drug-taklng
should of thcmselvee bc evldence of breakdown, although they nray be

hlghly relevantr &Br for exampLe, where they lead to cruelty.

Recomnendatlon No. 115

We recommend that, without limltlng the dlscretlon
of the court to act on any relevant evidence, the
law ehould speclfy certain mattcrg which may be

coneldered evidence of breakdown. We recommend

thesc be as follows:-

(a) adultery, partlcularly when repeated
deepitc protest t

(b)
(c)
(a)

sexual perverslon
cruelty, mental or physical
wilfu1 neglect;

(r)
(2)

Cap.157, s.10(1)(e) and (f)
Sce paragraph 282
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(e) lmprleonment for life or for a term of
at least five years, reEard belng had to
thc nature of the offence

(f) dceertlon for at leae! three yeera, where

the court is eat1sfled that it le wllful-

(s)

an9 lntgnded-!o !e permanel!i

voluntary eeparatlon or aoparatlon by

decree of the court for at least three
veara:
G'

(h) lncurable mental 11Inees, celtlfled by at
leaet two doctore, one of whom hae had

psychlatrlc experlence i

(i) ohanne of rellnion bv one oartv. where

both partles followed the same falth at
thc tlme of the marriace: and where

accordlng to the laws of that fatth a

chanAe of rellgion dleeolvee or 1e a
Eround for the dlsaolutlon of marrlagc

(J) pronounccment of three talakas by the

hueband. where the partie6 were marrled
by an Isl-amlc cerenony.

It wou1d, of course, be for the court to declde on the

wclsht to be glven to the evldence, but lt ehould, ae

a gencral prlnclplg. rgluFe to glgnt a decree-ghere a

petltlon 1s founded excluslvely on the petltloncrre
ogn wrgnF-doinE

,06. We do not thlnk that a petltlon for dlvorce ehould plead

nerely the breakdown of the marrlage: we thlnk lt should also eet out

the principal allegations lt ie intended to prove as evidence of that
breakdown. We think this ls only fair to the other party. We think
also that when eettlng out hio or her allegations' the petltloner
should be requlred to admit any marital mlsconduct of whlch he or ehe

had been gu1lty. Thle ls eseential lf the court ls to have a true
plcture of the marltal sltuatlon. We would again etrese that ln
accordance with the above recommendatlon, a petltioner should not bc

alLowed to rely exolusively on hle or her own wrong-dolng.
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1O7. We think that before granting an uncontested petition for
divorce, the court should always be satisfied that the best possible
arrangements have been made for the custody of and accesa to any

infant children of the marriage, with the happinese and well-being
of the children as the paramount consideration. lt/e think aLso that
where the parties have made an agreement regarding maintenance, it
should be subject to the approval of the court.

Recommendation No 116

We rccommend that every petition for dlvorce be

required !o contain:-

(a) g s!,Clegent of the pri-nclpal allegalione
which It w111 be sought to prove by way

of gvidg_ng.g_9l_!*akdown and an admission
of any marit,al misconduct of which the
petllloger hae beqn_Eu+lX;

(b) the terms of anv aAreement reAardlnR
maintenance" or. w here no aRreement has

b e re h t e titionerrs sals;

(c) the terms of anv agreement regardlng the
cuetody of and access to the infant
children, if any, of the marriage, or
where no agreement has been reached, the
petitionerre pro posals

and to be supported by a certifj-cate from a con-

c11latory body 1n accordance wlth Recommendation

No. 11] aboveo We recommend further that any

agreement regardlng malntenance or the custody of
or access to any shlldren of the marriage be sub-

Ject to the approval of the court"

108. We thlnk that ln considering whether a marriage has broken

down, the court should have regard to the customs o1'the commun:-ty to
which the parties belong, because conduct nray be accepted in one com-

munity which would be intolerable 1n another.

Recommendation No. 117

Wc recommend LhaL in c o nsi dering evidence intended
to prove t.he breakdown of a marr.iage o the cou.rt

shoul.d be required lo liave regard to the customs of

,,.

the community to which the parties belong"
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(v) Bare to Dlvorce

,O9. Undcr Engllsh law, as applled to Kenya by the MatrLmontal
Causee Act (t), colluelon, condonatlon and connlvancc are abeolute
bars to dlvoroc. In Engrand, coll-usion ceased to be an absolutc bar
ln Lg5, (2) 

"r,a bccane instead a dlscretlonary bar. That change hae

not becn followcd 1n Kcnya. CoDrslon ln thLs context may be deec-
rlbed brlefJ.y &B an agreement by the partles to procura a divorce,
whj-ch wae, gcneral-ly speaklng, regarded a6 an abuse of the procesges
of the court. Thle gprang naturally from the nature of dlvorcc pro-
ceedj-ngs' ln which one party was imputlng to the other a matrlmonlal
offence. It 6c6m6 to ue that with the substltutlon of the break-
down of the marriage a6 the sole ground for dlvorce, the conceptlon
of colluslon ae a bar to dlvorce wj-LI ceaee to be approprlate. We

think that all that ls necesgary ln ite pracc ie a provlsion enabllng
the court to dlenles eny proccedlng whcre 1t ls satiefled that thcrc
hae been an attenpt to dccelvc the court 1n any materlal reepect.

Reconrnendation No. 118

Wc recomme nd that co'llueion cease to be a bar to
divorce. bu that the court be empowe red in its
dlscretlon t o dismiss anv procecdlnq whe re it le
shown that the parties have attemptcd to decelve
the court 1n anv matcrial respect.

l1O. We thlnk elso that condonation should ceaae to be a bar.
The fact that nraconduct has been condoned wil1, of course, affcet
the welght to bc glven to it as evldencc ln decldlng whether or not
a marrlagc has brokcn down lrreparabry but we think that for 1t to be

a bar to divorcc tenda to dlecouragc a sptrit of forglvenese 1n casca
where natrlnonl-al relatlons arc unhappy. A person who mlght othar-
wiee forglve an offcncc ln a raet attcmpt at reconciliatlon may not
do so 1f hc or ehc fcare that 1t would prejudlce the Ii-kellhood of
dlvorce 1f reconclliation fails. lve think, therefore, that evldcncc
of mj-sconduct whlch hae been condoned should be admlsslble in proof
of breakdown.

Rc c omncndatio n No. 119

Wc rcoommcnd that condonation ehould cea6c to be

ebart o dlvorce and that evld e nce of misconduct
should not be inadmlssible ln proof of breakdown
merely bccause the misconduct wae condond.
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]11. The term connivance is used only 1n relation to adultery
and j-ncLudes euch conduct as encourageo or implies an antigipatory
conaent to a spousere adultery. tutJe think that in general , and not
only In relation to adultery, a person should not have the right to
clalm reIlef in respect of conduct whlch he himself induced or
encouraged. lVe think therefore that ln a een6e, connivance should
contlnue to be a bar to dlvorce but not, as at present, an aboolute
barl 1t should lnstead be looked at ae part of the conduct of the
partlee from whlch the court has to draw ite concluslons.

Recommendatlon No. 120

We recommend that connlvancc cease to be an

abeolute bar to divorce but that the Renenal
prlnciple sbguld be recoEnlzcd that no party
has the rieht to clalm rellef 1n respect of
mieconduct whlch he or ehe hae induced or
encouraEed.

5L2. There are also discretionary bars, lncluding adu!-tery or
cruelty by the petitioner and delay in presenting the petition.
Mieconduct of thc petitloner shouLd, we thlnk, ceaac to be a bar to
dlvorce and ehould be consldered ae part of the evidence on the
queetion of breakdown. Delay 1e not, we think, to be discouraged,
eince the longer a peraon takee to bring divorce proceedings, the
greater the chance that the parties will- be reconcllcd.

(vi) Procedure

,Lr. We do not propose to dea] with court procedure generally,
a6 we think thle ls a matter that should be dealt with by RuLes of
Court, although we ehould, perhaps, observe that wlth the abolitlon
of the matrimonlal offence a6 a ground for dlvorce, the new procedure

should, so far as 1s practlcable, be lnqulsitorial rather than
accusatorial. There are, howeverr two matters of procedure on which

we would comnent. Firstt a respondent to a petition for divorce on

certain grounds nay lnclude in his or her answer a cross-prayer for
ta\ (2)rellef \ r'i, but in other cases it would seem that, as 1n Engllsh 1aw

there nust be a cross-petition. We 6ee no reason for the dlstlnction
and we think the law mlght be simplified by a provi-sion allowing the
anower to any petition for matrlmonial relief to include a cro66*
prayer for any other form of matrimonlal rellef. Wlth the abolitlon
of the matrlmonial offence a6 a ground for dlvorcer lt wiLl no longer
be approprlate to lnclude a croes-prayer for the same re11ef.

Cap. 152, s. 12

Plckett v. Plckett (1951) P.26?
(r )

(2)
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Recommendatlon No. 121

Wc racomme nd that thc respondent to a petitlon
for matrimo nla1 relief be permitted to include
Ln h1e or her answer a croes-Draver for anv

other form of matrimonlal relief.

,14. It hae bccn held ln England (t) that where a petltion 1e

for eeparatton and thcre le no crose-petltlon the court cannot grant
a decrec of dlvorce. We thlnk thle le proper but, ae 1t accords
wlth gencral prJ.nclplesr we do not thlnk any exprees provlslon
nece6aary.

315. Secondly, .uaC.ar thebMatrlnonial Causes lct (2), followlng
Engllsh Iaw, two decreee are requlrcd to effect a dlvorce, a decrec
g!g! and a decree absoluter artd, unless the court otherwiee ordere,
there nust be an latcrval of threc months bctwecn the two decrece.
Thc decrec g!g1 was lntroduced 1n England 1n 1850 

(l), 
because 1t,

waa auspectcd that decreee were being obtalned colLueivcly. Thc

interval between the two decrces gave the opportuntty for the euecnre
Proctor to conduct lnveetigatione where lt wae suepected that any bar
to relLef exletcd. rf our propoea] that the only ground for dlvorcc
be the lrrcparable brcakdown of tha marrlage le accepted, thcec bare
to rellcf wlll, aB we havc eald! ceaec to be signlflcant. We thlnk,
therefore, that there would, under our propoeals, be no need for a

decree !14. Wc do not think it ever leads to reconcillation,
becausc nornally the tlme for reconciliation Ls before the matter
rcaehes the court and 1f, as sometlmeE': happens, the partie€ do comc

together again aftcr divorce, lt ie not Iikely to be wlthin the com-

paratively ehort lntcrval, betwcen decreee. Havtng two decreea only
adde to the cost of dlvorce and uneducated persons who havc not employed
advocatce may fa11 to apply for the decree abeolutc, thinklng that
the decree nlel had dLeposed of the uatter. For these reasonar we

would abolish the decree n161.

Recomnendatlon No. 122

Wc rccommcnd that thera be onl-v a slnqle decree
of divorcc. not a decree niei and a decree absolute.
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Bl-anchard v. Blanchard (1 928) r]8 L.
Aap. L52, s. 15r and r:he Matrlmonial
order 1957 (L.N. 16d of t96?)
By the Matrlnonlal Causee Act, 1850,

T. ?T6

Causes (Decree Absolute)

s. 7(t)
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3]-6' rf, aa we recommend, the decree nlsi be abolished, there
w111r we think, be no need to retain the office of presld.entrs
Proctor. where the court requires argunent on any question of 1aw
of public lmportance, lt may invlte the Attorney-Generar. to appear
ao amicus c ur]-ae , as is done in other mattersl where the court
6u6pects that an offence has been committed, it may direct that
the papers be paseed to the Director of public prosecutions 

Igenerally, the matrimonial conduct of the partlee wi11, we hope,
have been sufficiently investigated by the conclliatory body.

Re comme ndati_o n No. t23

reco nd the b litlo of the fice o
Preslden t 'e Proctor.

'17" 
under English ,aw, when a decree of dlvorce 1s granted,

1t operates to dissor-ve the tie created by the ceremony of marrlage
pleaded in the petition, not the marltal status generally (t).
The effect of thle 1s that where the partles have gone through two
ceremonles, it may be necessary to determine whlch of them created
the effective marriage and i-f, by mistake, the wrong ceremony is
pleadedr the decrec will be ineffective to determine the marrlage.
It would aPpear that the law is the same in Kenya at l_east where
the Matrimoni-a1 causes Act i-s concerned since the juri-sdicti-on
under that Act is to be exercised in accordance with the 1aw applied
in Engrand '". we think this is an unnecessary refinement whlch
might well cause dlfficulties (as for example when a couple have
marrled under customary ,aw and subsequently contracted a marriage
under the African Christian Marrlage and Divorce Act 3) ) . lVhi-le
it is obviously for a pet,-tioner to prove the fact of marriage, we
think a decree of dlvorce once granted shour-d dissor-ve the marital
sta.tus.

Reconmendation No. L24

We recommend that a decree of d lvorce s houl d
oDe rate to ssolv e the ma rital st atus ho ver
cre ated. not merely the tle c reat ed bva
SDec fic cer emonv.

(r)

(2)

3)

lgder v. Reder (1948) w.w. Z3B;Illnne v. ThIll= eg>>) 2 Alt E.R. 3??
Cap. 152, s. 3

Cap. f51, 6. 9
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(vil) Fgrelgn Divorqre

]18. Wc arc aot aware of any casc 1n which the Kenya courte
have been asked to recognlze the valldlty of a foreign dlvorce but
lt would appear that euch a queetlon would be decidcd ln accor-
dance wlth Englleh law.* Wlth certaln exceptlone, Englioh law
does not recognlze a divorce obtalned outolde England by a person

domlclLed 1n England. (t) The exceptlons relate to divorces
obtalned by wlves resid.ent abroad 

(2) 
"na dj-vorcee granted in

certaln colonlal and other territorlee . O) So far a6 persone

not domiclled 1n England ar6 concerned, the Englieh courts will
recognlze any dlvorce whlch wouLd be recognlzed by the courts of
the country where the partiea are domlciled at the date of thc
decrec. It may be added that the English courte, on principle,
rrrecognlze a Jurisdlctlon whj-ch they themselves claim (4)".

,19, The Eugllsh rul-es are strlcter than those of most other
countrl-ee and thclr applicatlon le not eaey. The present practlce
of the Engllsh courts ls to recognize a forelgn dlvorce 1f granted
by a court of competcnt Jurisdiction ln the country where the partlee
were domlclled or ln a countryrwlth whlch the petltloner has a ilreal
and eubstantlal connectlonrr 1)t, We suggeet that the courts in
Kenya shouLd reoognize any dlvorce obtalned by anyone 1n the country
of h1s or hcr domicll or a decree of dlvorce granted by the court of
a country ln whlch he or she hae becn ordlnarlly resident for at
leaet two yeare prlor to the preeentatlon of the pctiti-on. Thie
wouLd corrc6pond wlth thc Jurlediction which wG suggeEit ehould bc

conferred on the Kenya courtel and lt would provid,e a slmple, factual
tcst. To obviate posslble hardehipr wc think the court in Kenya

ehould aleo recogalze any dlvorce the validity of whlch has bcen

recognized in a declaratory judgment of thc court of the country of
domlcll of elthcr party.

Recommendatlon No. 125

Wcr eo ommenri ths t the 1aw provldc for the recos-
nltlon bv the Kenva courte of anv dlvorce:-

(a) obtalncd bv anv oe on ln the countrv ofar
hie or her domlcll
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Sce, for examplc,

Travers v. Holley
Colonlal and 0ther
1925 - L95o

Arnold v. Arnold Og5?) P. z)z
Q96?) ] ul.L.

Gatty v. Attorney-General (1951) P.444
(L95t) P. 246

Territortes (Divorce Juri-sdiction), Acts

(4)
(5) Indyka v. Indyka

) w.L.R. L2r5

The case of Re Sansoni Banin

al p. 252

R. 51O; Petere v. Peters 096?)

ILt -

(196o) f .ri. ,)?- was overlooked when
^1,_--.-;--- r-, ,..:!1- ir
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(b) decreed by the court of a country 1n

hi h the titioner had been ordln
resldent for at least two vears prior to
the presentation of his or her petitlon

(c)

or

recoqnized as va1l d in a declaratorv
-iudqment of the court of the countrv in
which either party thereto is domiciled.

(vili) Reristratio4 of DlvorceE

)2O. Thcrc i-s at present no system of registration of divorcee

granted under the Matrlmonlal Causee Act and the only way a divorce

could be traced would be by a aearch of the court records. Islamic
dlvorcee are, however, required to be registered under the Mohammedan

Marrlage and Dlvorce Registration .q,"t 
(1). 

There is no registration
or recordlng of divorces under customary Iaw.

tZL. Wc are unanlmously of the opinion that all divorces ought

to be regletered and that they shouLd be registered under a aingle
eyetem applylng to cveryone.

Reconmenda tion No. L26

We recommend that all dlvorceo be required to be

registered and that there be a singlc Eystcm of
rerlstratlon applyins to alf DeraonEi. recardlese
of racc, rellgion or comnunlty.

t22. If, as we recommend, the only form of dlvorce that can be

obtained is one by decree of a court, we thlnk the duty mlght be

placed on the registrars of the various courts to make returns of
dj-vorces to the Registrar-General, who wouLd be responslble for
malntalning the reglsters. We do not think the work entaj-led would

prove oneroua. We think also that it is most de6lrab1e that
references to the entrles in the register of divorces be endorscd

agalnst the appropriate entri-ee 1n the marrlage registers. Ill/e

suggest that the procedure might be generally similar to that followed

1n relation to adoptlon orders and the endorsement of the register of
(z)

b1r! na

Cap. 155, s. 9

Adoption Act (Cap. 14)),
(1)

Q) s. t4(l)
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Rec ommendation No. 127

Wc recommend that alL courts Rranting decrees of
dlvorcc bc requlred to notify the same to the
Renistra r-Ge neral. who ehould be reouired to maln-
taln the reqlster of dlvorcesr and that the Reqistrar-
GeneraL ehould be requlred to endorse the appropriat,e
cntries in the renlster of marrlaees wlth particulare
of divorce6 6o reEletered.

tZ). We thlnk also that where persons who were married ln Kenya

are divorced in any other country by a dlvorce recognlzed in K"ny" (1)

elther of them ehould be entitled to register the di.vorce herc.

Recomnendatl-on No, 128

We recomnend that the law permlt the rerlstratlon
of a foreia dlvorce. lf 1t le reco zed by thc
1aw of Kanvar where the marrlace ao dlesolved wae

c ontrac t e d ln Kcnva. and that when this is done

the Recls trar-General- should nro cced ae 1n

Recqnmendatlon No. 127 above.

PRESUMPTION OF DEATH

324. We have already recommend"a 
(2) ,n", the courts ehould havc

power to Leeue deolaratory decrece. There is one such decree that
celle for spcaial mcntlonl the decree presuming the death of a epouse.
Such a decree may be paseed at the preeent tlme under the Matrimonial-
causee a,cr (1) *nd it has the effect of dissolving the marriage lf in
fact 1t has not been diseol-ved by death. This j_s a power that 1s

rarely exercieed, but we thlnk lt should continue.

Recomnendatlon No. 129

We rccommend that a declaratory decree made on the
aoollcetlon of a husband or a wife presumi nA thc
death of hls or har soo e should have the effect
of dissolvina the marri if that gpouac is not
1n fact dead.
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See Recommendation No. 125

Recommendation No. 96

Cap. 152, e. 22



t

ol'a
1)

avc

t
O Co

laI

MAINTENANCE AS BETWEEN HUSBAND AND WIFE

,25. so far a'a monogamoua marrlages are conccrned, a husband
may bc ordered to pay maintenance to hls wlfe under the Subordlnatc
Courte (Separation and Malntenance) Ac, (t), whedaer or not a

eeparatlon order 1e sought. where a decree for restitution of con-
Jugal rlghte ls paeeed, under the Matrtmonial Causes Act (2), 

and

not complled wlth, the court may order the husband to make ,such
perlodlcal paynenta a6 nay be Justtt to the w1fe. The same Act
provides O) for alimony gndcnte 1i!e, maintenance on a decrec of
dlvorce or nullity and alinony on a decree for restitutlon of con-
jugar rlghts or Judlcial eeparation. where malntenance is ordered
on divorce or nu1l1ty, the court hae power to order the husband to
secure to the wlfe a grosa or an annual eun of money. The court
has power to vary moet of these orders but the extent to whlch that
power may be excrcleed varles accordlng to the nature of the ora"r (4).

Thcrc appearo to be no power for the court to order a wife to pay

mal-ntenance to hcr husband except where a decree for the reetitution
of conJugal rlghte hae been obtalned by thc hueband and has not becntc)
compllcd wlth \'', but in ca6ca of dlvorcc or Judlcial eeparatlon,
where the wlfe la the guilty party, or.) where a decree for restitutlon
of conJugal rlghte has been obtalned by the hueband and has not becn
conplied wlth, the court nay ordcr a eettlement of the wlfere property,
or any part of lt' for the beneflt of the husband or of the ctritarcn(5).
Thc only statutory provlelon governlng quantum 1s that allmony pcndcnte

]1.!9."y not excccd. one flfth of the husbandrs average nct lncome for
thc precedlng threG yeara, but we underetand that in awardlng permanent
al-1mony or malntcnancc the courts tend to follow the Engllsh practicc
of award'lng euch amount as w111 make the wlfers income one third of thc
aggregate lncome of husband and wlfe. Thle ie not a rule, but a guide,
and the court nay depart considerably fron it, where the facts of the
partlcular ca6e warrant it.

125. under rslamlc law, a wlfe on divorce is only entltled to
roalntenance for the perlod of her iddat, which 1o normally threc months,
although we are told that Muslims often voluntarily pay maintenance for
longer perj-ods, whcre the wlfe would otherwise be destitute. under
customary law, a wlfc is not usually entitled to malntenance on 6epara-
tion or divorce.

(r)
(2)
())
(4)
(5)
(5)

cap.
cap.
cap.

See,

cap.

cap.

15J, se 4(c)
152, 6. 2l
LJZ, e. 2J

for example,
lJ2, e. 2?(3)
152, Bo 27

and 10

Carnie v" Carnle 0956) r.a. ztj
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,27. we thlnk the provi-olons relatlng to aLlmony and maln-
tenance ln relatlon to monogamoue marrlagea are unneceesariry
conplex and obscurc. wc see no reason to dletinguieh between
arimony and malntcnance. we thlnk it should be poesible to
evolve simple rul-es and that they should be made to apply to
people of all communltiee and in relation to marriages of what-
ever klnd.

328, We are unanlmous 1n thlnklng that a husband who has
deeerted hle wlfc should be Liable to pay her malntenance, and we

thlnk the court ehould havc the power to order malntenance durlng
the hearlng of a matrlmonlal petltlon, when grantlng a decrec of
separation or divorcc, and, 1f no appllcatlon for nalntcnancc 1s
made at the tlne of the decree, at any subsequent tlmc.

Rccomnendation No. 1]0

Wo rco nd that thc court be nlven ower to
ordcr a nan to pay roalnte nancc to hls wlfe or
forner wlfe r-

(a)

(u)

(c)

lf hc hae dceerted her: or

durlnq matrimonlal oroce lnce: or

on or followlnc the nrant of a dc crcc of
eeparatlon r or

(a) on or foll owlnr the qrant of decrcc of
divorcc

129. Thcrc Lc one other special circumetance ln whlch nalntcnancc
nay bc ordercd uncor Engrish law; that is where the court hae leeucd
a declaratory decrcc prcBumlng the dcath of a wlfe and it le eubsequ-
cntly dlecovcrcd that ehc wae not dead. Thcre le no expreae provlslon
in thc Matrinonlel Caueee Act for ordering maintenance in euch clrcum-
stancee but preaumably thc-Engllsh practice would be foLlowed. wc
have alrcady rccommendcd \ r/ that declaratory decreee preeumlng death
should diseorve marriegce. we think it only fair to a wife whosc
marrlagc may havc bcen dlseolved ln this way that she ehould, if
neceaaary, bc ablc to obtaln malntenance.

Rec ommendat ion No. 131

Wa rcoommend that the court be given power to order
a rnan to pay naintrnance to hi_s former wlfe , wherc
thc marrla(c has been dleeol-ved by a decree presuml
hcr dcath but where it
fact a11vc.

(t) Recommendatlon No. l-Z9
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1rO, We think also that the court should have power to vary
orders for mai-ntenancc where 1t is satisfied that there has been

eome materiaL changc 1n the circumstances. Furthermorc, we

think the court ehould simllarty have power in changed circum6tancea
to vary the terms of an agreement for maintenance made on a voluntary
separation. We appreciate that this is contrary to the normal rule
that a peraon who frcely enters lnto a contract is bound by lt, how-

cver dlgadvantagcoue it nay prove, but we think that agreemente
regardlng maintcna.nce ehould be regarded ae in a epeclal- category,
partly becauee thcy sprlng from the epeclal rclatlonehlp of marriage I

partly becauee they are baeed on mcana and needs, not, as ln the
commerclal contract, on mutual gain; and partly becauee they are
agreements llkely to endure for life.

Recommendatlon No. l-]2

We rccommend that the court be qlven power at any

time and fro n tlme to time to varv any ord.cr for
ma.int c nanc e where the court le satlsfled that
thcrc bee materlal ch ln the cl
Btancea e.nd power si rlv to varv the terms
re 1a t lna to mai-ntena.nce contalned i-n arre eme nt

o v lunta 5e atlon.

,tL. lVe have considered aleo whether the court should have power

on Eeparatlon or dj-vorce to order a wife to pay maintenance to hcr
husband. we think, a6 in rel-ation to marntenance durlng marriage (t),

that there should be euch a power, but only where it ie ehown that she
has the meane to do so and where the husband lacks mean6 and 1e lncapa-
cltated by mental or physical 111-health.

Recomnendatlon No. 1]J
We recommend that thc court be civen oowe r to order
a woman to maintenance to her husband or former
husband whe she has the means to do so and where

hc lacke me and ie i-ncapacitated by mental or
physicaL ill-heal-th.

,r2. As we have said, the courts ln Kenya tend, in cases coning
under the Matrlmonial causee Act, to fol1ow the English practlce of
treating one-thlrd of the Joint lncomee of husband and wife as a prima
facie basis for assessi-ng maintenance. Having regard to the widely
differlng conditions in Kenya today, we do not thj-nk there should be

(1) See Recommendatlon No. 58
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any general practlce: we do not thlnk 1t posslble or deslrable
to set any formula for the assessment of maintenance, nor would we

even fix upper and lower IImlte. We think the only posslble
couree is to leave the matter in the diecretion of the oourt.

)r3. Clearly the amount of any maintenance awarded must in the
first inetance bc baeed on th'e means and the needs of the partiee,
but we think the court ehould also ta-Ice into account thc degree of
responelbi)-lty for the breakdown of the marrlage. We appreciatc
how very difflcult thle apportlonment w111 be and we would not wish
ordere for malntenance to contaln any penal element, but, where

malntenance is above the bare mlnimum, we do not thlnk lt wouLd. be

Juet if a man to whorn llttler lf any, blame could be attached were

requlred to pay the sane amount aa a man of equal mean6 who wae

largely or perhaps evcn whoI1y reoponslble for the breakdown of h1e

marrlage.

,r4. We thl-nk also that the court should have regard to the
cuetons of the communlty to whlch the partlee belong. At preeent,
these vary grcatly. Wc thlnk ln tlne they w111 develop towards
unlformlty but ln the meanwhll-e it wourd be wrong to lmpose unlform
etandarde whlch would be allen to nany of the people they affected.
We real-lze that thls ncans that assessmente will, at least at firet,
vary from plac6 to place but we thlnk the courts will 6radua1ly adopt
etandards reflectlng the public attltude and that 1n the meanwhile
tble f1exlbll1ty w1ll eaee the transition from the oId order to the
new.

Reconmendatlon No. 1J4

l{c recommcnd that thc o uantun of malntenance be

Left cntlrslv in thc gcretlon of the court
without anv cuidlnc formuLa. to be aeseeeed

baetcaLlv on thc means and nceds of the PartleB
t aleo lnto account the de eo

eibil:Ltv whlc h tha c ourt apDortions to each partv
for the breakdown of thc marriarce. and taklnn into
account aleo the cuetoms of the communltv to which
they bclong.
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,15. lve think the court should have power In appropriate cases

when making an order for malntenance to direct that the whole or any

part of 1t be secured by the vesting of any property in trusteest
and we thlnk the court shouLd have power to prevent or set aside

d.ispoeltlons i-ntended to de f eat cl-aims to maintenance 
( 1 ) . We

would, however, abollsh the power to order the scttlement of a wifess

property: such orders arer we believe, rarely lf ever made but in
prlncipte they are, we think, unJustj-fiably discrlminatory against

women. It may be convenient to mention here that we think the

pcwer to make protection orders, conferred by the Matrirnonlal Causee

Act, (2) ls no longer approprlate: we thlnk the condltions whlch

led to thle provislon no l-onger exist and it would certalnly be incon-

slstent wlth our reconnendatlons.

Reconnendatlon No. lJj

We reconmend that the court be rlven power. ln ite
dlscretlon, when orderinq malntena nee to dl-rect

that the whole or anv Dart of it be s ecured bv the

vestinq of Dropertv 1n trustees. be civcn
power aleo to prevent or to eet aelde dls rcosl t lons
lntended to defeat clains to malntenance.

,16. At prescnt, an ordcr for unsecured nalntcnance eubslete

only durln8.thc Jolnt lives of the part1e6, whcreas an ordGr for
secured malntenance may be madc for the wifers llfe or any lesser
p"r:-oa (l). we thlnk thls 1o reasonable and we see no reason to

recomnend any change.

Recommendatlon No. 1]5

We rccomnend that. as at preeentr an o rder for

unsecured maintenance should. sublect to the

o he cour to review 1t subsi + n

the iolnt llves of, husband and wlfe but that

the court should have Po r to order that aecured

malntenance be payable until the wlfers death or

for any lesser period.

(r)
(2)
(r)

a z)

cap.

cap.

the Englleh Matrlmonial Causes Act 1955,

152" a. 29

152, s. 25(2) and 3)
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,17. rt would appear that at present an order for secured main-
tenance cannot be varled (t). Thie positlon was rectified in
England in 1949 

(2), but the change was not followed J-n Kenya. We

thlnk this should now be done.

Recomrnendatlon No. 117

We recommend that the power to varv mai nte nanc e

orders aool-y to orders for secured as well ae

unsecured maintonance.

318. We have glvcn much thought to the question whether the court
ehould have powcr to order the divlslon on dlrrorce of property acqulred
during the marrlage by the joint cfforts of husband and wife. wc have
consldered the Scandlnavlan system of equal divlslon of ossets on the
termlnation of marrlage and the rtcommunlty of surplus'r ,(]) *irt"t applles
ln the German Fedcrar Republlc, but we do not think elther approprlatc
to the circumetancee of Kenya. Moreover, we think the latter system
would prove unworkable here. 0n the other hando we do not think
either husband or wlfe ehould be left without a remedy on divorce where
assets towards whlch hc or she has contributed are veeted in the other,
subJectt of course, to bearlng hls or her share of any debts contractcd
for their Jolnt benefit. such matt'ers ohould normally be settled
between the partlee, with the help of thelr families and of the conct-
llatory body they consul-t, but in the rast resort we think the court
should have an unfettered discretion to decide each case as the justicc
of the case may requlre. we thlnk, however, that in exercising that
dlscretion the court should take lnto account l-ocal customs, the contri-
butlons which the partiee have made towarde the acquieition of the
property and the needs of the chi-ldren of the marrlage, and subJect to
these ehould Lean towards thc principle of equa)-ity.

t39" We do not propose to attempt",any definition of "jolnt efforts'l
or rrcontributloatr, but we should, perhAg:, refer specificatly to one
problem that hae troubLed the Engrish courts. That ls, whether, when a

houec belonge to the wife and the husband j-mproves lt by doing work on

(r)
(2)
(r)

Cap. 152, se 25 atd 32 and see Carnie v. Carnie
Law Reform (Mlscellaneous Provisions) Act, 1949,
This is the equal division of the excess of the

(r966)

so 6

val-ue

E. A. 233

of the
matrj-monial assets when the marriage ls dissolved over the value
at the time of the narrlage. see rtMatrlmonial property - some
Recent Developnentstt by Professor Kahn-Freund (Modern Law Review,
May, 1959),
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It or paylng for such work, he thereby acquire".,?t t"t"rest 1n the

property. The prevaillng decislon ln England \'/, contrary to the

general rule that would presume a gift,1s that the husband does

acquire such an interest, although the correctness of thls decieion
hae been eeriously doubtea 

(2). 
Such an i-nterest ls not acquired

by doing smal1 day-to-day jobs but only by substantial work such as

woul-d normally call for the employment of a contractor. The same

would appear to be the position regarding lmprovements carrled out
by a wlfe to a house which belongs to her hr"u*rra (J). 

V/e think
that the contributi-ons to be taken into account should include con-

tributlons ln work and kj-nd, as well as ln money, where they are
greater than woul-d ordlnarily be regarded as part of a husbandcsr or
a wlfers, normal matrinonj-aI duty. We thlnk, a1so, that this
principle should apply to lmprovements to property owned by either
spouae before marriagc, as well a6 to property acquired during the

marrlage.

Recomnendatlon No. 1]8

We recommend that the c ourt be Alven power ln its
dlscretion to order the divislon between husband

gnd wlfe g_gUgIgS of any assets acqulred durigg
the marriane bv thelr ioin t efforts. l{e recomnend

further that in dealinc with any application for
such dlvls1on, the court be requlred to have regard
to thc cuetoms of the community to which the parties
belong, to the contributlons they have respectively
made towards the acquisltion of such assets, to I1a-
blIltles contracted by elther ln thelr.loint interest
to the needs of the chlldren of the marrlage and

eubject to the forefging, shguld lean towarde equality
We recommend that the power should extend aleo to pro-
oertv owned before ma r riage which has been substan-
tia11v imoroved during the marriaqe.

,4O. We have consldered whether 1t should be open to the partiee to
agree on a capital payment (in money or kind) :-n fut:- satisfaction of all
future c1a1ms to nalntenance. It would appear that at present such an

agreement doee not preclude the maklng of an order for maintenance 
(4),

although this defeats the purpose of the agreement. We appreciate that
such a aettLement, if final and conclusive, might operate to the wife0e
dlsadvantage, particularly among 6ome communltj-es where the administra-
tlon of euch a capltal sum might be taken over by the wife's male

Appteton v. Appleton (1965) I
Pettitt v. Pettitt (1958) r w

Button v. Button (1958) f w

lry. L. R. 25

. L. R. 443

. R. 457

. 515

L

A
l

)

!

,l

tI

(1)
(2)

G)
(4) nti v. Hunti- (1953) E



t26

relatlvee, to hcr dctrlrent. There le aleo a danger that euch e

capltal sum mlght bc lnveeted inJudlciously and quickly lost. On

the other hand, Buch a aettl-emsnt may be very much in the wife's
lntereet. Uneecured main.tenance orders cea6e on death and 1t may

be difflcuLt or J-mpoeolble to enforce a malntenance order against
a men who hae left thc country. Also, if a man ls in a hazardous
buslness, hJ-e ncanB may fluctuate grcatly. We thlnk, therefore,
that there nay well be caaea where a capltaL settl-ement may not only
be reasonable but dcslrable. Some neaaure of protection mlght,
however, be afforded lf the approval of the court were requlred,
becauee the oourt could impoee condltions; for example, ae to thc
manner j"n wbich the capltal sum le to be lnvcsted. Wc do not thlnk
euch a requlrement would lead to appreclable dlfflculty or expenool
becausc appllcatlons for euch approval would al-most always bc made

at the tlme and ae part of a petltlon for eeparatlon or dj-vorce.

Recommendation No. 1J9

Wc rccomme that an ameement for the payment

ln moncv or kl-nd. of a capltal eum 1n fuII ecttle-
nent of all future clalme to malntenance be valid
and cnforoeable. provlded that the a val of thc
court hae been obtalned.

,4l-, We would edd hcre that in aeeceeing the amount of nalnte-
nancc or thc reaaonebleness of any euggeeted capi.tal payment, lt
wourd be open to thc oourt to take lnto account, ae part of the over-
all plcture and ln rclation to local custom and the mean6 and neede

of the partlcer the fact that dowry wa6 or wae not pald and has or
has not been rcpald but, aB we have lndlcated.r,"Ii"" (1), 

we do not
thlnk that dowry ehould be a part of the 1aw of marrlage. We thlnk
it should be an independent matter of agreement, governed by custon.

t42. We thlnk the rlght to malntenance ehould ceaoe automatl-
cally lf the pcraon to whom lt wae awarded remarrles, except wherc
thc partlee havc agreed. otherwiee.

Recommendatlon No. l-4O

Ws reoomrnend that the right to nalntenance of a

dlvorced person caa6e automatically on his or
her remarriage, except where the
agreed otherwiee.

(t) Scc paragraph 114

rties have

,4)
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(4)
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,4r. It woutd seem that in English lawr and therefore preeu-
nably under the law of Kenya, alimony and maintcnance are
inallenable (1) 

"rra 
that, as they are treated asrra fund for

malntenancc and not as property'r, the court will not, eave 1n

exceptional clrcumstances, make an order enforcing more than one
. (,\yearrs arrears '''. Arrears of alimony or maintenance wouLd.

appear to be provable agaJ-nst the eotate of a d.eceased hr:.ub*r,d 
(J)

but they are not provable in bankruptcy, whether they accrued
before or after the recelving orde. (4).

,44. We think 1t rlght that payments of the nature of maln-
tenance ehould be inaIlenable. We thlnk, however, that arreara
should be recoverable as a debt, up to an appropriate period of
limltation, which we auggeBt mlght be three year6, and should be

recoverable agalnet the debtor himeeLf or, where they have accrued
before the death of the debtorr against his eetatc. We think the
present rule operates unfairly agalnst a. wlfe who, whlIst an order
for malntenance is uncompLied wlthr fi&y exhaust her resources 1n
order to liver although those reeourcee wilL have been taken lnto
account 1n asseeslng the malntenance.

Recomnendatlon No. 141

Wc rccommend that maintenance payable under the
order of a court be inalienable. We recommend

further that arrears of uneecured malntenance be

recoverable as a debt. subject to a period of
Limitation o f three years: that where such
arrearg acc ed before the makinq of a rece l-v1nR

order anainst the debtor. they be provable in
bankruotcv r and that where thev accrued be fore
the death of the deb tor. thev be provable

aealnst his es tate .

(r)
(2)

3)
(4)

Pao uine v. Snarv (L 909)
Kerr v. Kerr QSgz) z Q.

Sugden v. Sugden (1957)

Kerr v. Kerr supra.;

588

. R. ]OO

. James 0963) 2 A11 E.R. 465

1 K.B.

B. 4)9

1 A11
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THE CUSTODY OF. ACCESS TO AND MAINTENANCE OF CHILDREN

,4r. Provlglon for orders giving custody of the children of a

narrlage ls contalned in the Subordinate Courts (Separatlon and

Malntenance) Aot (1) 
"rra ln the Matrlmonial causes Act (2). 

An

order may be madc under the forner Act whether or not a separatlon
order is made, but can only be made in favour of and on the appll-
catlon of the wife, and the right to such an order ls loet if thc
wife le proved gu1lty of adultery. Such orders cease when the

child attains elxteen years. An order may be made under the

latter Act 1n any proceedlngs for dlvorce' nullity' Judi-c1a} separa-

tion or restltution of conJugal rlghto and may deaL wlth malntenancc

and educatlon as well as cuetodyr attd the court would appear to have

a complete dlscretlon to order guch arrangemente as lt thinks beet

regardlng custody, although 1t would eeem that an order for access

can onJ-y be made ln favour of a parent. Such orders may subslstt
1n the case of Afrloans, untll the child, 1f a boy, attalns slxtecn
year6 orr lf a glr1, thirteen year6. In the case of other comrnunl-

tlee, such an ordcr ceaaes when the ch11d marrles or attalns maJority.
Thesc Acts contaln no express provlelon for acceee to or care and

control of chlldren, but lt would appear that the courts have followcd
Engllsh practlce ()).

546. The varloue echools of Islami-c 1aw hold differing vj-ews

regarding cuetody, although generally epeaklng, subject to detalled
rules, custody of boye under 6even and girls under nine 1e wlth thc
mother and above those ages, with the father. Under customary law,
the father 1e generally entltled to cuetody.

,47. In addition to these, there 1s a general power glven to thc
(L)

Hlgh Court by thc Guardlanshlp of Infants Act to make ordcre ae

to custody and access on the appllcation of either parent. Such

orders may be made whet'her the parents are living together, separated

or dj-vorced. In making such orders, the court 1s required to havc

regard to the conduct of the father and the mother and to thelr wlshes,
but the paramount conslderation ls the welfare of the chlId.

Cap. t53, s.4(b) and !
Cap. 1!2, s. tO

Hopper v. Hopper (l-g42) zo x.L.R. 19

(r)
(2)

o)
(4) Cap. 144, a. 7
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148. lVe thlnk these provlslons need to be consolldated and

slmpllfled, and that thle le a sphere where there ehould be

uni forml ty .

)49. We do not think anyone shouLd have an absolute rJ-ght to
the custody of thc i-nfant chlldren of a marriage if the partles
to that narriage separate or are divorced" We thlnk the paramount

consldcratlon ehould be the good of the children. The ultlmatc
declslon nust, we thlnk rest wlth the court, but we thlnk the court
slrould always take into account the wishes of the parents and the

customs of the community. In thls connectlon, a father w11I generally
wish to enoure that hls sons are properly initiated into the traditions
of hls trlbe. We thlnk the wlshes of the child ehould be conslderedt
where the child is of an age to express an independert oplnion. We

think also that the court 1n dealing with these questions should be

rcqulredlso far as ls practicable, to obtain the advlce of an lmpar-
tlal person tralned in matters of chitrd welfare, but wlthout being
bound to follow that advicc. We thlnk there should be a rebuttable
presumption that lt 1s best for a young chi1d, bclow perhape Eevcn

years of age, to live with the mother, although agalnst this, where

there 1s likellhood of the father ultinately having cuetody, mu6t be

weighled the undeslrabllity of an avoldable dieturbance in the 11fe
of a child. Much muet depend on the facts of each particula! c8e€o

In thls connection, we wouLd remark that grandmothers often play a

subetantial- part tn the upbrlnging of African ch1Idren"

Recommendatlon No. 142

We recommend that the custody of the lnfant chll-
dren of a ma.rriage, fol1ow1ng a decree of separatlon
or dlvorce ehould be decj-ded by the courto wlth the
good of the children the paramount conslderatlon
but wlt,h the court reoul to have reqard to the
wlshee of thc parents and the children and to loca1
custon. We recommend al-so that the court should
so far as practicable, take the advice, but without
being bound therebyo of any available officers
trained in child welfare. We recommend that there
should be a oresumotl on that children below the aqe

of gevcn years r and particularly the younger of such

ch11dren" should be in the custody of their mothers
but that such presumotion should be

the facts of any partlcular caae.

rebuttable on
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,rO. To avold dupllcation and poselble confllct, we think the
Guardlanehip of Infante Act should be amended by deleting from lt
eection 7r whlch provldee for orders as to custodyr and the appro-
priate correapondlng provisj-on made in the new BiIl. We would
aLeo delete eection I0, whlch would 1n any case need amendment 1n

vlew of the proposed new approach to divorce but provislon for
declaratlons of unfltneee mlght be included in the new Bil]. We

thlnk eectlon 11 should areo be deleted: we thi-nk our recommenda-

tions woul-d make it unnece66ary and wlthout a background of Engrlsh
law it might be misLeadlng. \ I /

,5L. We have recommended earlle. (e) that when a man and a
woman have gone through a ceremony pr,rrporting to be a marrlagc
whlch ie 1n fact voldr any chlldren of such unj-on ehould be dccmcd to
be legltimate. We thlnk lt ie clear that 1n these clrcumstancee thc
children would take the name of thelr father and that he would bc

responsible for thelr malntenance. what 1s not so cl-car is who

wourd be cntltled to their cuotody and under a duty to care for them.
This problem doea not arlae under Englleh ]aw, where the deemlng of
legltimacy only ariscs on a decree of the court avoldlng a marrlage
or decrarlng lt void and the queetion of custody ie deart wlth 1n the
decree. we thlnk 1t le deeirable to make provision for thls and that
on balance, havlng regard to the probablllty that the chlrdren wj-]1 be
young when thc lnval.ldlty of the marriage 1s discovered, 1t would bc
best to provlde thatr subJect to any agreement between the partl-es and
to any brder that the court may makcr the mother should have custody
of the chLldren.

Recommendatlon No. 141

Wc recomm end that whcrc. under a of the fore o1

recommendatj-ons. chi-l-dren would be deemed to be

lecltimate. thelr mother ehould. sub'i ect to any ar(ree-
ment to the contrary and to anv order that the court
mav mske.-. have custodv of thoee children. without
pre I udi cc to anv obllnation toward e them that thei-r
father nav have under anv wrltten l-aw.

352
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392. As we have already lndicated more than once, we think
that questlons relating to dowry should be dlssoclated from the
Iaw of narriage and dlvorce. It followe, therefore, that, in our

view, an order glving custody of a girl chiLd would not affect the
rlght to dowry when that child reaches marrl-ageable age. Custody,
malntenance and dowry would each be consldered independently.
Thus for example, 1t might well happen that a mother would gaj-n

custody of her daughter, but the father would be liable to pay

malntenance and the father would ln due course be entitled to the

dowry. The custody and the rnaj-ntenance would be decided by the
court, in accordance with the princlples already indicated, and the

dowry in accordance wj-th custom.

,51. We think that every order for custody should be open to
review at any time, if it can be shown that the clrcumstances have

changed. We think, also, that the court should have the power to
vary or set aside any agreement that may have been made on a volun-
tary 6eparation regarding the custody of the children. In making

any such order the court should, 1n our opinion, be gulded by the
prlnciples set out in Recommendation No. 142 above.

Recommendation No, L44

We recommend that the court be gj-ven power at any

time and from time to time to vary or 6et aside:-

(a) any ordcr relating to the custo4X_oj!

chlldren whose parenta are separated or
dlvorced; and

(b) any agreement relatlng to the custody of
childrcn made between the parcnts on or
fo).1owing their voluitary separation.

,54. We think that where an order for custody i-s made, it ehould
normally be accompanied by provisions allowing access, at reasonable
times and wlth reaeonable frequency, to the parent denied custody and

also, where the clrcumstances require it, to other members of the
parentrs faml1y. We think this would accord wj-th 1ocal custom. In
England, ordero for access are only made in favour of parents,
although ln Scotland access may be awarded to other members of the

(r)
I anr-Iy .

S. v. S.(r) The Tlmes 21st June, 1967
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355. It should be noted that 'raccessrr has a very limited
meani.ng. For example, where custody of a child has been given

to the mother, an order that the child spend one week of the
year with the father ls an order as to custody, not access (t).

As the law stande at present, lhls distlnction is of l-mportance'

but if, aB we recommend, the court is given a wi-de power to vary

any order or agreenent a6 to custody or accesa, it wlII ceaee to
be significantr and an order for access may be regarded merely

as a condltion qualifying the order for custody.

Recommendatlon No. 145

We recommend that the court be given powerr

when maklng an order for custody of a child
or at any tlme subeequently, to order that
a.ny parent denied cuetody or any members of
such parent's family be gLlowed agcess !g
the chiLd at such times and wlth such fre-
quency as to the court may seen reaeonable.

,56. Varlous provislons now exlst regarding the payment of
malntenance for children, ln the Subordlnate Courts (Separatlon

and Malntenance) Rct (2), the Matrimonial causes lct (J) rnd the

Guardlanshlp of Infants n"t (4). 
wc think these provislons need

eimpliflcatlon and some reform.

,57. We thlnk the primary responsibillty for the maintenance

of a chlld lies with the father, and that where there has been a

separation or divorce, the father ehould be llab1e for the main-

tenance of hls chil-dren, whether or not he ie given custody of
them. We would, however, give the court power, to meet epecial
ca6es, to order the mother to pay forr or contrlbute towards, the

maintenance of her chlldren.

Recommendation No. 145

We recommend that the court be given power 1n

a1] cases of separation or divorce to order the
father to pay the cost of maintenance of hls
chlldren, lrregpective of_any ordel that may be

made as to their custo dy. We recommend aleo

i,

l
I

t

t
j.

(r) See the Tanganyika ca6e of Jennings-Bramly v. Jennln8o-Bramly
0952) B.a. 5:.2; the ta* oFEilETorld "pp"ar to uE-tire samc.

cap. l-53, es. 5(2), proviso (1i), and 10

Cap. L52,6s. 21, 25, 2?, 28, 1O and 32

Cap. 144, ee. ?O),(4), (5) anA 16(2)

(2)

3)
(4)
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that the court be given power in lts discre-
tion to orde r the mother to pay or contribute
towards the mai nt ena nce of her children. where

she has the means to do so.

)58. We considered also the questj-on who should pay the main-
tenance of chlldren accepted into the home of a step-father or
foster-father. We think the natural father should alwaye be liable,
so long as he llves, but that where he has no means or hls where*

aboute are unknown, there ehould be a eecondary liabillty on the
unother and the step-father. When the natur.al father le dead, we

think the step-father or foster-father must assume the l1ability.
lVe think the court should be glven the power to make such orders aa

may be necessary to give effect to thls recommendation.

Recommendation No. 147

We recommend that where a child has been accepted
into the home of a 6teD-f ather or foster-father
the natural fa her shou d continue to be liab1et
for the maintenance of his child but that if he

lacks the means to pay or hls whereabouts are
unknown or he is dead. the mother and the Etep-
father or foster-father should be llab1e and we

recommend that the court be glven power. on appli-
cation. to make such orde rs as may be necessary to
give effect to thls recommendation.

359. lVe think that orders for custody, access and maintenance
should only be rnade in respect of children under the age of elghteen
year6 and that any such order should automatically deterrnine when

the child 1n respect of whom it was made, attains that age. lVe

think this age ehoul-d be the same whatever the race or tribe of the
parti-ee.

Recommendation No. 148

We recomme nd that the power of the court to order
custody ofr &cc€Es to or maintenance of children
be limlted t o rel-ate only to children under the
ane of eishteen vears. and that any such order
cease to have effect in relation to anv chiLd on

that child attai-nlnq that &A€. without prejudi.cc

to anv clalm to arrears then outs tandinq.
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,5O. We do not think that an order 6j-vi-ng custody of a chiLd

should entitle the person to whom lt is given to take that ch11d

out of Kenya |f the other party objects. In euch circumstances,

and lndeed ln any caee of matrimonial dispute regardlng a childt
the objecting party shoul-d be able to apply to the court for an

order preventing the child being taken out of the jurisdiction.

Re c omme ndat ion No. 149

lVe recommend that tb cou t be qiven power on the

aDDl"ication of anv inte rea ted rcartv to make an

order prohlbltinq the t nn of a child outsldc
the 'lurlsdiction.+--

JACTITATION OT' MARRIAGE

,6L. Under English law, there le a remedy for what 1e known

ae jactltatlon of marrlage, whlch meana perslstently boasting that
one is married to someone else when not ln fact so marrled. The

remedy wa6 a decree for perpetual sj-1ence on the subJect. Thie

actj-on wa6 sometimes,. though not excluslvely, uEed as a means of

obtaining a declaration as to the validity of a disputed marriage.

So far as we ere aware, no such proceeding has ever been brought 1n

Kenya and we do not think the law should be encumbered wlth forms

of actlon that meet no practlcal need.

Recommendatlon No. 1

We recomme that the 1aw contain Drovla]. 0n

ifor proceedlncs in relation to iact tation of

marrlare

LEGAL COSTS IN TRIMONIAL CAUSES

j6Z. It is not the present practice of the courte to condernn

a wife in costs in matrlmonial procecdings where the decision ls
agalnet her and her husband may even be ordered to pay her costst

except where lt !e shown that she has suffj-cient eeparate estate (t)

There is no rule of 1aw to thls effectr and the court has a discre-

tion to take aLl the clrcumetancee into account. Moreover, a wlfe

is sometlme6 granted an order for her husband to furnish eecurity
for her coete. These practlces go back hlstorically to the days

when a woman,e property paseed to her husband on marriaSe and she

wa6 normally completely dependant on hiro.

(r) Patel- v. Pater (r965) r.l. 560
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)63. It nay be argued tn prlnclple that if a wlfe has the
same rlght as her husband to acquire property and to enter lnto
contracte, there 1s no logical reason why ehe should recclve
preferential treatment 1n the matter of costs. On the other
hand, the proportlon of marri-ed women i-n Kenya who have substan-
tiaL assete of thelr own is, we believe, smalI. We have taken
the advlce of the Councll of the Law Soclety on thtrs queetlon'
which was that the prescnt practice ehould be permitted to con-

tinue. We acccpt that advj.ce.

Reconnenclatlon No. 151

Wc reoommend that the preeent practlce contlnuc
by whlch, sub.ject to the dlscretion of the court,
a wlfe is not normally condenned in coets. except

where it ie shown that she has eufficient eeparate

estate.
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MTSCELLANEOUS

CONSEQUENTIAL A.II,IENDMENTS

354, we have recommended above 
(t) that there ohoul-d be complete

equality of lega1 status and Iegal rights ln polygamous houeehold.s.

The implenentation of this as regards civil service pensions schemes

presents, however, considerable difficultles. The Pensions n"t (2)

already provides for the equal dj-vlsj-on of benefits between wivesn

as does the Widowerand Children'6 Pensions Act (l), and only mi-nor

verba] al-teratj-ons will be requlred to these Acts The Widowe' and

orphaner Penelone Act (4) 1s related entlrely to monogamoue marriagee

and should, therefore, ln theory, be amended. As, however, the

amount of any pension is based on the relative ages of husband and

wife, euch an amendment would lnvolve the complete rethinking of thc

Act, and sincc 1t relates aLmost excluslvely to European expatriatc
officere, such a taek would appear unJuetlfled. A more serJ-oue pro-

/tr\
blem le presented by the Aslan Offlcers' Family Penej-ons Act t/"

whlch provldee that in polygamous households, only the first marriage

is recognized as vaIld for the purposes of the Act. Thls runs

directJ-y contrary to our recommendation and ie, we think, unfair
towards second and suboequent wives. Here againr any change would

involve not merel-y the enjoyment of the benefj-ts payable under the

Act but also their asse66ment, and we think we can do no more than

draw attention to the position.

,65. Slmllar consj-derations apply to the National Hospltal
Insurance a"t (5), 

under whlch it would appear that in the case of a

male contributor, benefits can only be enjoyed by the contrlbutor,
one named wife and the contributorts children, preeumably by any wife.
It mlght well be argued, however, that if a contributor is to enJoy

benefits in reopect of more than one wife, he ehould pay additional
contributions. This again ralses questions of poIlcy beyond the

6COpe Of our enqulry.
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See Recommendation No. L3

Cap" 189

Cap. l.95

Cap.1!2
Cap. 194

Cap. 255
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355. We would recommend the amendment of the Workmenrs Compen-

sation Act (1). Thls Act, rike those of ranganyika and uganda,

provides for different classes of dependants according to whether a

d,eceased workman was an Afrlcan under the paternal systemr an

African under the maternal system or a non-African, and slnce the

Lists vary in comprehensiveness, the distlnctlons are discrimlnatory'

At the risk of 5oin6 outside our terms of referencer we recommend a

uniform deflnltlon, broadly following that in the Natlonal Social

security Fund Act ('), or, including step-children and steP-parents.

,6?. Various minor consequential amendments to other Actsdo nott

we think, require any explanatlon. lve ehould howeverr lrerhap8 comment

on the fact that undcr the Pensions Actr where an offlcer ls killed on

duty, his penslon may be payable to his chlldren until they attain the

age of twenty-one. we are not recommendin8 any chanSe ln thisr slnce

it ie an undertaking by the Government on the basie of which offieers

have entered the publlc service. lVhether any change should be made

in relation to Persons who may join the service in the future ls a

matter of policy whlch the Government may wish to consider.

Recommendation No. lr2

We recommend that various written ]aws be amended

conse uential o our main recommend tions aE se
e draft Bill annexed asout ln t Qn edule to the

Appendlx VIIl.

168. The relationshlp of husband and wife affects flabll1ty to

income tax, and we think we should comment briefly on this. Flrstt

as regards the monoSamous marriage, the incomes of husband and wife,

if they are Ilvlng together, are agSregated and treated as income of

the husband, but the husband is entitled to what is known as the

marri-ed. allowance. Where both husband and wife have sdbstantial

incomes, this aggregation makes them 11able to pay much higher taxee

than if they were unmarried. \,ve draw attentlon to th1s, but we

thi-nk that we should be going outside our terms of reference if we

were to suggest majori changes ln the syStem of taxation" where

polygamous marriages are concerned, however, we t'hink the present 1aw

is 1iable to operate unfair'Iy. A man with two or more wives is

entltled to the same married aflowance as a monogamous husbando but

the lncones of all his wives are aSgregated with his. iVe thlnk the

cap.

cap.

(1)

Q)
45
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principle of aggregation mu6t apply in such cases but we think that
lf it does, there should be some supplementary allowance in respect
of the second and 6ub6equent wj-ves. !t/e appreciate that this is a

matter which woul-d requlre discussion wlth the Partner States ln
the East Afrlcan Communlty,

Recommendation No. 15]

Wc necomraend that conslderation be Alven to thc
uestlon whether men wlth more wives than one should

not recelve e Bupplementa allowance anainst income

tax in respect of the second and each subsequent

wife. in vlew of the fact that their incomes are

aggregable with hls.

169. We are advlsed that a woman recelvlng maintenance from her

husband or former husband ls liable to income tax on it, and that the

husband le permltted to deduct the amount of the maintenance from hie
taxable income. We are not aware on what provlsi-on this practice 1s

based, but we thlnk it reasonable.

,?O. We would add that in the course of our pubIlc meetings we

were frequently addressed on the subject of affiliation. We thlnkr
however, that this le outside our terms of reference and a6 it
involves dlfficult and hlghly controversial problems, we are making no

reconmendation on the subJect.

PENALTIES

,7L. We have euggeeted in our draft Bill penaLties for the varloue
offencee, as nearly as we coul,d in proportion to tho6e for comparable

offences under the Pena1 Code. The only ones that call for comment

arer we think, thoee for adultery and entlcement. These are severe,
but we felt that the maxlmun sentences for these offences had to bc

aevere, tf they ware to be deterrent. We have euggested a eubstan-

tialIy more Bevere sentence for enticement than for adultery, because

the former nece66arily lnvolves the break-up, at least temporarlly, of
the matrlnonlal hone, whereas the latter may be an isolated, unpremcdi-
tated act. We appreclate that entlcement, in the sen6e ln which we

have used the wordr need not necessarily have any eexual- connotatlon,
but we think there w111 be a sexual elenent 1n the maJority of caees

and every Eentence is in the diecretion of the court in the ltght of all
the clrcunstancee.
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,72. In this connection, we would most serlouely urge thatr at
least in the early stages, prosecutions for offences against the new

lawr lf it 1s enacted, should on)-y be undertaken where the offence
has been deliberate, and that the penalties imposedr save in excep-

tlonal casee, should not be severe.

THE DRAFT NEW LAW

)73. As directed j.n our terms of referencer we have prepared a

draft 8111, whlch wou1d, we think, glve effect to our recommendatj-onst

and this is attached a6 Appendix VIII. As regards the form of the

draft, we would only conment that we have deliberately avolded

following precedents. If the 8111 is enacted' Englieh decielons 1n

matri-monial causes w111 cease to be authorltative in Kenya. The Bill
1s intended to ncet Kenya condltlons and we do not think 1te lnterpre-
tation should be lnfluenced by decisions of courts in other countrles
but this would almoet lnevitably result lf we were to import provlslons
from other laws.

,74. It will be observed that we are recommending that the courts
be given very wide discretionary powers and also that we are recomnen-

dlng that they be requlred to have conslderable regard to custom.

Theee reconmendatione mlght seem to run counter to the views we have

expressed that unificatlon of the law and certainty in 1ts provisions
are deslrable. We thlnk, however, that whatever changes are made,

there j-s bound to be a long period of transitlon, during which there
should be as much flexibility as possible.

t75. If our draft is approved, rules of court will- immedlately be

required to regulate practice and procedure and al-so rules governing

the registratj-on of marriages. Other rules w1]1 be needed, but these

wil-1 be less urgent" AlI forms now used wiLl need to be redesignedt
if only to show whether marriages are or are intended to be monogamous

or polygamous. In thls connectionr we would remark that we think the
registers ehould all be kept in the English language, but that thc
varlous forms should be printed in English and also ln each of the main

vernacular languages, for use ln the area6 where those languages are

ueed.

,?6, We find lt lmpoeelble to estlmate what the coet of our

proposals woul-d. be. The lmmedi-ate, direct, cost would, r,rre think, be

smal1, mainly that of printing forms and registers, but some additional
staff would be needed in the Regietrar-Generalrs department and some

clerical asslstance at 1oca1 level for distrlct registrars, kadhls and
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chiefe. Eventually, we anticipate that the Registrar-General

will requlre departmental officers 1n every district but thls
wil} be a matter of gradual growth and will- depend, at least to

eome extent, on the necessary funds being available.

,??. Part of the cost of our proposals cou1d, of course, be

rai6ed by the feee to be charged for the various eervices to be

performed, but we would urge that these be kept to the mlnlmum

economically poselble because they will affect people ln every

walk of I1fe and we would not like the new law to be ignored

because ordinary, humble, people could not afford to pay the fees.

,?8. If our propoeals are accepted, it would mean a radical
change ln the law of Konya and this would cal] for the wldeet

poseible publlcity. The whole administrative oervice couldt &nd

we are aurc woul-dr. help and thie wouLd be moet valuable, partlcu-
lar]y at locatlonal and village 1evcl. We are confident that the

Prese would co-operate fuJ-]y and perhaps the most lmportant help

would be that givcn by the Voice of Kenya. liVe hesltate to preeumc

to offer advlce to experts, but we would ouggeet that, apart from

news ltems and talks on the new law, it might be possible to arrange

a serial etory or perhaps a series of plays illustrating how the law

affects ordinary peop}e.

t?9. We have alrcady suggested that it wouLd be deslrable, 1f
poesible, to have a speclal course for magistrates at the Kenya

Inetitute of Adminletration and it would be essential to send out

lnstructions and expLanatione for the use of all concerned and

particutarly for the chj-efs and sub-chj-efs on whom much of the

succe66 of the propoeals would depend.
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2. lvithj-n what rclatlonehlps should people be debarred from marrying?

Should a nan be allowed more than one wlfe? If eor ehould
any limi-t to the number of wlvee? If so, what?

thero be

4. Should thc conaent of both parties to a marriage be eseentiaL?

, Should the coneent of
certain ago, what agc?

the parente be requlred? If only up to a

6 Shou1d any other conscnt be required?

Should the lega1 validlty
brldewcalth?

of a marriage depend on the payment of

ShouIC the formalltiee
are thc csecntials?

of marrlage be the same for everyone? What

9. Should eLL merrlagcs be
dcpcnd, on rcglstratlon?

regietered? Should the val-ldlty of marriages

t_o. Should dlvorcc be allowed by i-aw?

z

7

8

If eo, for what reaeone?
general brcakdown of the
to husband eud wifc?

Speciflc mlsconduct of elther party or the
marrlagc? Shou1d the sane conditlone apply

1I

20

12

t3.

14.

15.

15.

t7.

18.

19.
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12.

15.

t7.

18

Should the Iaw requlre
allowing divorce? If
agrecd proccdure?

a procedure of attempted reconciliation before
60r ehould thls be by off1clal, religious or

L). Should divorce by consent be allowed?

14, Shou1d the lega1 valldlty of a divorce depend on the repayurent of
brldcwealth? If so, in what clrcumstances?

r5. Should every dlvor:ce have to go through the courts?

Should a husband be 1tab1e to pay maintenance to his forner wife
after dlvorce? If so, in what circumstances? Should the amount
of such maintenance be fixed by a lega1 formula or shoufd it be
left to a court to declde?

What ahould bc the liability as between divorced parente for the
malntcnance of the chilCren of the marrlage?

Who should have the custody of the children after a divorce? ShouLd
either husband or wife have a right to custody or ehould the interests
of the children prevail? Should the rlghts of the parties depend on
thelr conduct? Should custody be related to the ages of the chll-d-
rea? If eo, what ahould be the relevant ages?

19. have custody of children after the death of ei-ther parent?
survivlng parent alwaye have custody? ShouLd the right
be affected by the subecquent renarriage of the surviving

Who should
Should thc
to custody
parcnt?

20. Who should have custody of ehll-dren after the deathe of both parents?



21.

22.

2r.

24.

25.

26.

27

28.

(a)
(b)

t45 '-

What should be the etatus of chlldren born
Who should be reeponelble for malntaining -
(1) euch a chl1d,

(ti) the unmarrled mother?

out of wedLock?

Should marrl"ed women, dlvorced wornen and
status ln aII reepecte ae men?

wldows have the samc legal

Should the husband and wlfe oach retain h1e or her own property
after merri-agc or ehould lt belong to one or other or ehould lt bc
shared Jointly? Should property acqulred after rnarriage bclong to
ej.ther or to both JolntLy? Should the ownerehip of propcrty br
govcrned by Iew or left to be agrecd between thc hueband and wlfc?

Should a wonan be free to enter into contracts without, the consent
of her hueband?

Should a hueband be liabLe for the debts of his wife? If so,
generally or ln what circurnstances?

Should e wlfc bc llab1e to pay malntqnance to hcr formcr huaband
efter dlvorce? If so, under what clrcumetancee?

Shou1d e woman after dl-vorce or after the death of her husband bo
Icga1ly lndependent of her former huebandre famIly?

Shou1d a wotuan be allowed more than one husband at the same tinc?
If eo, why?

Do you thlnk it dcelreble and practlcable for the Iaw in thc above
reepecte ts bc the eane for everyone or ehould sone subJccts bc
lcft to thc custon of the indlvidual's conmunity? If the latter,
whlch subJecta?

29.
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Any addltional suggestlona for the lnprovement of the 1-aw reJ.atlng
to narriagc, dlvorce and the etatua of women 1n matrlnonlal mattcrs
will bc appreciated.
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APPENDIX II

Namee of Indivlduals and Organlzations
who answered Questlonnalre

I NDI V]DUALS

Ahmed, Farah Eloyo
Al-wala, Etale Charlee
Anayo, Luka
Aseka, Sarah
Aehlhundu, Paul L.
Awlno, B.A.
BenguIa, Chai
Chelogoi, Emmanuel K.
CouLdrey, John Alexander
Duro, Boaz A11an Ohaga
Echessa, Frederick
FarJalah, Alderman Usuf H.
Gachewa, E.N.
Glen, Miss f.M.
Kakoi, Rlche.rd M.
Kamau, David S.
KaplIa, Romceh
Kasimu, Bakari
Kathembe, Frederick
Kericho, Ezeklew A.
Khamati, Edward M.E.
Kibuyu, Mlchael N.
Klnuthia, Petcr M.
Kinyenye , I.
Kiptlony, Bet
Kiritu-Bem, Parnenas
Klromo, Mlss J.W.
Kltheka, John
Kolnange, Mlss M.W.
Konya, Jacob Alfayo
Koros, Arap Edwin Klbj-ego
Koske, Samuel A.
Kuaka, Paul R.
Kubai, The Hon. F; MlP. .'

Kuria, Michael Chegge
Lungt aho, Thomas Ganra
Lusull, Rev. Washington Atamba
Maalim, Said Athumadl
Maganjo a/o Kahuho
Magige, Joseph Tatwa
MaJld, bin Said bln Nasor
Mann, Mrs. E.M.
I'larebwa, Rev. Bede A.
Maringa, Raphael S.M.
Mati-ngwony, Joehua A.
Mbanda, Alicia Adotc
Mboga, John Ochola
Mbogo, Jonathan Ikigu
Mbogoh, The Hon. G,J; M"P.,
Itlboya, Paul
Mburea, Eliphas Jacob
Mena.ch, Peters
Mkanga, Jereny Njue
M'mutungi, Sllae
I4ondoh, Mrs. Ursula A. L.
Mugo, Baranaba R.
Mugo, Stanley
Mukolwe, Mosee 1"1.

Mulamula, Peter Aluslola
Mulli-Mutumb1, NaonLe N. John
Mwenda, Robert W11llan
Mwanza, Chlkove
Nandre, Karam Slngh
Ndaga, John L.
Ndamblrl, Erasmue
Ndata, Thomas
Nd.ia, Mrs. Lydia
Ndunbu, N.K.
Nd,ungu, J.P.
NJ aga, Wa)-ter W.
Nyaga, John
Nyongeea, Emmanuel J.
Obare, C.J.
Odoyo, Sameon
0go1a, Joshua F.
Ojal, J.M.
Okcyo, George Albert & Mre. Okeyo
Okuhambo, W j.1son
Omar, Abdl Shurla
0m1no J.M.
Omolo Ezra Choka
Omusolo, Rev. f.B.
Onchiri, Pastor Zebedonyo
Onyango Joseph
Onyundo, James
Orwa, Z.
Otiende , The Hon. J, Dl ,M.. p..
Otieno, John Mark
Otieno, John Walter Onyango
Otunga, Petronilla N.
Ouma, A.N.
Ouma, Joyce
Owang, J.R.
Owango, Solomon
Owi-no, Daudl Olak
Owiro, George Henry
Patel, Miss Madhuben R.
Peneby, Mohamed Sal"im
Pkemei, J.
Ptieo, Samuel
Radoli, Zacchary Ouma
Reid., F.G.
Roche, Dominic
Saldanha, F.H.
Sa1mln, Awadh K. A}-Amry
Shah, Ramnik1al K.D.
Sheikh, Mwinyikai Bin Yusuf
Sikh, Ramgarhia Sabha
Sitati, Bem
Slmiyu , Era.e tue
Tealwa, Samucl Mnkubi
Teuna, Chlef Joto
Wabuko, Moees
Warilthi, Henry Clement
Weges, George Philip
lVitr11gere, Rev. Joseph

u.
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ORGANIZAfIONS

Abanyala (Kakancga)
Advanced Womento CIub
Afrlca Evangellcal Presbyterlan Church
Africa Inland Cburch, Mulango District
Agoro Sare Secondary School
Agricultural Dcpt., Coast
Ahmadiyya Muslin Mlsslon, E.A.
Anglican Church, KaJiado
Anglican Church, Kltul
Arya Pratlnidhl Sabha, E.A.
Bishop and Fathers of Kisil Dlocese
Cathol-ic Church, Ielolo
County Councll, Kipelgis
Cutchhi- Sunni Mueltn Unl-on
Dloceec of Kltul (n.C.)
Executlve Commlttco Klsumu County Councll
Hlndu Mandal
Holy Ghost Church of Kenya
Ikinu Women Group
Kabarnct Secondary School
Kakarnega Dletrict Womcn
Kakarncga Parentra Aeeoclatlon
Kcnya Afrlcan Churoh
Kenya Dowry Rcformation Movement
Kenya Natlonal Union of tcachera, Gue11
Kenya Socla] Workcre Assoclation
KhoJa Shia Ithna-Ashcrl Suprcme Council
Kieil Comnunity
Macndeleo Ya Wanawake Organlzatlon
Macndeleo Ya Wanawake - Gendla Club
Maendcleo Ya Wanawake - Talta District
Mallndl Musllm Aeeoclatlon
Marinyani Secondary School
Mlnietry of Lands and Settlement
Mwangi Malna Socla1 Club
Natlonal Chrlstlan Council of Kenya
Roho Church Miesion
St. Franclsr Churoh
St. Johnre Church
St. Paulre Anglican Church
Slkh Rellgloue Soclety
Soclal Workere Tralneee of Women Socia1 Instltute
Tharaka of Kanbugl Aesociation
Ukla Parieh
Unlon of Sudancec
Unlted Maragoll of Eaet Afrlca
Veterlnary Dcpertnent, Meru
Y.W.C.A., Monbeee
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APPENDIX III

of Indlvlduals and Organlzations
e 65 ed Comnisaion ora11v

IAIBqqI (:l-CthJ-rth Ausuet and 25th, fft[ october, I)6?)

Abdallah, A.
Ahmadiyya Mue1ln Mlselonary of Kenya' E.A.
Ambala,0.A.
Chuma, M.
Couldrey, J.A.
Glchukl , W.K.
Joscp, Mre. Flou
KaIcnJin Unlon - Eiward Chalanga, Hczron Sanbo, Samucl A'
Kanau, Dishoa
Kenya School of Law Fanlly Law Dlscuselon Group
Kenya Soclal Workere Acaociation
Klringu' Luka Ruo
Klrlnyaga Wclfarc Acooclatlon
Makotei, A.D.
Mugo, Mrs. M.
Mohancd, Dr; Aehraf
Munoro, G.G.S.
Mwendar, l'lre. E. (Macnd.cleo Ya Wanawake)
National Chrlstlan Councll of Kenya
Noor-Hessen, N. (Ielanic circle)
Nz11me, W.
Ojianbo, Ivlre. J. (National Councll of Wonen)
Shah. R.K.
M;;: 'nnaerson (representlng E.A. lvonlen's League)
Arya Fratinldhi Sabha, E.A.
MOMBASA (atet - ?)rd. Auguet, 1967)

A,bdur, Rahnan Baznl
Afrlcan Mue1ln Unlon of KenYa
Baznl, A.
Federatlon of Unltcd Muellm Organizatlone (Kcnya)
Frclyah, B. Lanrlnl (Mue11n Womcn of i'lonbaea)
Hatlny, Shcrlf f A.I'1.
KhoJa Shla Ithna-Aeherl
Klndy, Shelkh Hyder M.
Mohamed, Ahncd ShaLIo
Mohaned, bln Shclkh
Mohamed, Sherlff Jawad
Ogo)-a, J. J .
Omar, Sherlff AhncC
Rudalny, Sherlff M.T.
Sa1lm, Sherlff Abdulla
Salln, Abed Zlganc
Young Women Chri-etian Organizatlon
Islamic ClrcIe
Coast Kenyans Associatiort Khadls of Coast
MALINDI (24th Auguat, 196?)

Chal, DanlcI
Khan, S.A.
Malindl Muelin Areociatlon
Nathanlcl, DanlcJ-

Nanes

who

TIJ or
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lAyq (z5tn Ausust, t96?)

Adnen, Saytd Ahmed.
AIwy, Sayld
Bedawy, Sayld Husecn
Saggof, Sayld Omar
Somo, The Ilon. Abu; M. P

vor (e8tir Auguet, t967)

Dlnglrla, Thc Hon. A.Hl M.P.
Karlukl, Francle
Kl1lndl, Chlef Phillp B.
Kubo, Chlef Alcxander
Maendeleo Ya Wenawakc
Maxwell, Dorah
Mengo, The Hon. W.Kr M.P.
Mkiamodo, Mre. Mary
Mockhoy, Justin A.
Mwamburi, Mrs. Mercy
Mwenda, BenJamln ALbuno
Muslim represcntativao, Vo1
0rSuII1van, Rey.
Samson, Sophie
Talta Welfare Organlzatlon
Wanzah, B.D.

NYERI (]ottr Auguet aad 4th October, t96?)

Bcnjamin, Joehua
Gacero, Mwal
Gathua, Beneoa
Geth1, Faris
Gishuru, Muranga
Hubbard, Rev. L.A.
Ikemba, Wj-leon
Kabuthia, Kihara
Kagotto, Samuel
Kamau, Mrs. Kezie
Kamungu, Johnaton
Kanyaral Ayub
KaranJa, Rev. John
Klama, Stanlcy
Mathenge, Rev. Antony
MlnJa, Rev. Jason
Muhoro, Rcv. Charles
Muhoya, Ex-Senlor Chlof
Mwangl, Iemall A1i
Ndegwa, The Hon. Duncan
Ndegwa, The Hoa. G.G1 M.P.
Nderitu, Mre. Agnue (Maendeleo Ya Wanawake, Nyerl)
Ngrenda, Nerlto
NgunJiri, Stanley
NJaramba, Jeremiah
Nthenge, Francie
Slngh, Da)-1p
Thuo, Mako
Wachira, NehcmJ-a
Wa-lcabi, Vlctor (X.q.UU, Nyerl Branch)
Wambagl, Mre. Sarah
Wangambc, Dunoan
WanJohi, Ststo
Wanyckl , Mre. Gra.cc

I
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:
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yEEg (]:.et Ausuct, L96?)

Hasean, Mwallnu Heeldl
Keranthia, Rev. Sclaslue
Kobia, Ronan Jag
Mawera, C.
Mburia, E).1fus Jacob
Mmwlrlahia, CouncilLor Senlor Chlef Nauman
Mugao, John
Mugao, Joeeph
Murlankj-, Councll"1or Mrs. Judith
Mwobobia, Mrs. Jennifer
Mwongo, Mre. Joycc
Nazlr, A.M.
Ngranga, L.K.
Nrlklugu, Ex-Chlef
Solaynan, Mohamned

WAJIR (2nd Septcmber I L96?)

Ibrahin, Sheikh Goao
Lord, M.A.

GARISSA (2nd Scptcnbcr, f96?)

Abdl-, Shclkh Mohancd
All, Shelkh HuEcel-n
Ibrahlm, Shclkh All
Yunle, Shclkh Abdu1ahl

BUSI4 (fttir Septenber, 196?)

Andera, Paulo
Aelolo, Mre. Joycc
Aworl, Mles Allcc
Aworl, Clnon
Baraza, Chrlotophcr
Buhaya Group
Bunyala Group
Idore, Luka
Maendeleo Ya Wana Wake
Makenga, K.
Marach Group
MkaLa, BIasio
I,londoh, Peter
Monyonl, Joro
Mwangl, Georgc
Nyangcza, Mrs. Chrletlnc
Odarl, Mre. Sofla
Odcnga, Sub-Chlcf Lcno
Odukl, Sedckle
Ogone, Ex-Chlef
Okuku, Noah
Omukule, Jaffet
Ondigo, Alaa
Ondu, Janee
Onyango, A.
Orodi, I"lre. Elizabcth
Otcmo, AIfred
Oticno, Mre. Agnca
Samia Group
Teeo Group
Wagaehi-, Joscph Otctc
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KAKAMEGA (fZtn Septcnber, L96?)

Akolo, Panuel
Echeesa, Frederlck
County Council Group
Gangou, Shelkh Abu Bakr (Mus1lm Teachere' Unlon)
Jorho,Omgwenl
Kakamega Parentet Aesoclation
Lung I aho, Thomas G.
Lueu1l, Waehlngton
Maendeleo Ya Wana Wake
Oluhambo, Wllson
Otlender The Hon. Joeeph D; M.P.
Settlement Schcmc Group (Bungoma)
Wabuge, Wafula

KISgMg (fltfr and 14th September, 196?)

Ahmed, M.0. (Ahnaaiya Mus1ln Communlty)
Anayo, Davld 0.
Audl, Onyango (Kcnye Teachers Unlon, Kleumu)
Awour, Chief Albcrt
Daes, I. (Arya Samal Comnunity)
Maendeleo Ya Wana Wake
Malo, Shadrak
Muel1m Welfare Society, E.A. (Nyanza, Weetern
Odawo, S.O.
O1ang, Blshop (Ang1lcan Dlocese of Maseno)
Omino, Joel
Otleno, 0nyango
Owino, AJ-bert anC Henry Obat
Oywa, Joshua (Gem locatlon)
Rana, All
Sanga, John and G.K. 0mo1o (Executlve OffLcere
Unlted Maragoll of Eest Africa, Klsumu Branch

and Rift ValJ.ey Provinces)

of Klsumu County CounclL)

i

l
!

ELDORET (f8tU September, L96?)

Aesociatlon of Prstestant Churchee in Eldoret
Bhatt, M.D.
Chepkantai, Salen
Cheruiyot, The Hon. arap John Kipruto; M.P.
Chumo, Lazaro
Kibeu, David (Bukusu Brotherhood, Uasln Gishu)
Koimur, I.K.
Omar, Maal1m (Mus}lm community)
Tarue, arap R.K.
Tlreto, Chebor
Tuwei, The Hon. K; M.P.

KAIENGURIA (19th September, 196?)

Alomal, Mathayo
Busia, Joeeph
Kakuko, Chlef Joehua
Kimani, Mrs. Leya
Kleana, Jacob
Kokwa, Ramadhani (Musllm communlty)
Komolkat, Steven
KonJo, Mrs. Chcpor
Korio, Chief Rlchard
Lakit, Ex-Chicf Kcurcl
Lonyangapor, Paolo
Lorimo, The Hon. J.Li M.P.
Lucailel, Luca
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KAPENGURIA (Cont. )

Maked, Sikrri
Makumbi, Samson
Menach, Peter
MrGole, S.R. Karla
Mokono, I,eman
Mwok, Chlef John
Njiro, Changorok
OrAmoth, G.W.L.
Pkemei, Iulrs. Dina
Punya, Lc., Lemenk
Siangole, Chlef Dan1e1
Sindano, Mrs. Rebecca
Tj-amale, Leman
Tumkou, Rev. Danlcl
Tunoto, John Karl

KERICHo (zOtfr Septenber, L96?)

Angasura, Ezeklel
Bli, The Hon. arap Alexanderi M.P.
Cherlro, arap Klpoaubo
Cherorat, arap EIiJah
Chepkworyr arap Eli
Cheptenent, arap Kipeong
Kasembe, arap Dixon (Parenter Aeeoclation)
Kenchlwa, arap Klpalenc
Kerlch, John
Klget, arep Zacharia
Koech, Mrs. Eethcr
Kocy, arap Ielah
Korir, arap Kipchcmol
Largot, Johana Tclo Gcorge
Mltlngr arap Klplelcl
Mohamed, S.D.
Ngerechl, arap Chcborgc
Ratlch, Antony K.
Rono, arap Jo61
Rono, Mre. Eunlcc F. (National Councll of Wonen)
Ruto, arap Joel
Sig11a, Job
Teinet, Mrs. Martha
Tengesha, Sr. Chief arap Cheborge
Turgut, Stanley

KISII (a:-et Septenber , 1967)

Geda, Petro
Keragore, Johneon
Kj.po, Oelro
Maawla, S.0.
Machoka, Z.
Maturl, Stephen
Mayleka, Stanley (Kenya Nationat Unlon of Teachere,
Mogenl, Samuel G. (Dr pcople of the Kie1l comrounity
Mugende, Fr. (n.C. Dioceee of Kisil)
Ntabo, Samuel
Nya.bure, Ph1lip
Nyachieo, Stanley
Nyakurol, Rev. Mlchael
I'lyangrera, Klngo I ina
Ogango, Okune (Speaktng for The Hon. Oglnga Odlnga,
Ogwora, Onyi-ego
01ima, Ex-Chlef Pius
Ombonyo, Arlga
Owango, Chief Solomon
RizgalIa, Haesan (Musllm community)

K].A].l- ,,

eclected by D.C. )

M.P. )
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NAKUBS (zzna September, 1957)

Benson, Rev. (African Inland Church)
Elija Capt. (Salvation ArmY)
Gathoni, Mre. MarY
Imblei, Zablon E. (Nakuru AbaluhYa
Karago, Karulkl (Teachers Unlon)
KaranJa (Klkuyu Union)
Kengethe, J. (Presbeterian Church)
Kivihya, B.J.A.
Murunga, Peter
Ngotho, Chlef Zablon Isaa.c
Nguba, Rev. Tlmothy (P.C.E.A.)

comnunlty )

Njori, Evelyn
Njugona, Thuo (Kanu Branch, Nakuru)
ojurca, R.S. (Luno Unlon, Nakuru Branch)
Yahya, Y.S. (MueIim conmunitY)
Wakeea, Jackeon

NAIVASHA (Ztra Scptenber, L96?)

Diae, Rev. V.
Jessanl, G.K.
Kinuthla, Petcr
Nazcr, Mrs. C.E.
Njagl, Permlnut /6$5rp of Nalvaeha reeidente)
Tuwcl, Rev. Jacob

KITUI (Z?tn Septcmber, L967)

Abu Bakr bin Ahncd (Muelin comnunlty)
Gar1wa1, A.S.
Joehl, M.
Konzl, Rev. (A.I. Church)
Mbaluti, Jullus
Mbuvl., Canon O.M. (African Brotherhood Church)
Mulaa, Raphacl
Ngutu, Paul (for elght traditional cldcre and
Nylmba, Phil-1p
Pate1, Dr. P.
Women County Counclllore

chle fe )

MACHAKOS (Z9tir Scptcnbcr, L96?)

A1i, Mohamed (Machakoe Urban Council' MusIim Group)
Athcngat Llnue
I).enge, Davld
Kateta, Chlef DanicI
Klbatl, J.M.
Klnyungu, Solomon
Kloko, Fr.
Kloko, Chl-ef PhlllP
Kloko, Chicf WlIIlem
Kltavi, Jeeec
Kito1a, Mohaned
Kwalo, Tllae
Kwambua, Chlef George
Malatya, Chj-ef John
Mandu, PhiIlp
Motuku, Chief Slneon
Mulwa, Wellington (delegatlon of the Northern Div. )
Muteh, Canon Jeremlah
Muthama, Daniel
Ndalamear'Moece
Ndambuka, Kenyu
Nzau, Danlc1
Skankardas, Mre. S. (KenYa Aseoclation of UniversitY Wonen)
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TEIEA (,ra octouer, 1957)

Dunn)-evY, Dr. E.J.
Gathua, Rebecoa
.1"n, HaaJl Mohanmed and HadJl AbdaIIa Talrara
Kiragwa, lilwangl
Kurla, Chagu
Munene, Dr. J.F.C.
Nglge, George
Ngura, l'lwangl
N j erl, I4les Rebccca
Shah' K.N.
Vermat B.S.

EyP!, (5ttr October, t96?)

Embu Dlvlslon Group (Ex-Chlcf Murutctu and four othere)

EvurorlLocatlonGroup(Ex-ctrj'efSanaonl'lukenttandflveothere)
Kanu Brancb, Enbu 

)l,larurla Locatlon (lslah Kithunbt and four otherE'

Muratho, Nathen N'
lluruiki, Ben Lcvi
Ngandorl ComnunltY
NJagc' J.M.
iijlirr; Maaren Alt (Enbu Muarln connunitv)
NJiru, Rcv. Muee
NJuc, Ex-Chlef Joetah
Nyagat JaneE

KAJIADO (roth ootobcr,, L96?)

A11, Sevld Mohancd and Abdl (MuelLm oonnunlty)
tr'rancie , Chic f
K;il;-il.T. (olkcJi-ado countv counclt)
Klpopo, Chlof
i"iii.p"n, Mre. s. (t'lacndeleo)
l,rpor." ' TiamPatl (1. f 'u' )

O1e-Biresha
Samo, P.
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APPENDIX IV

Names of Indlvidual-e and Organlzatlone

who submltted wrlttcn Memoranda

INDIVIDUALS

Abdaflah 'Ademson,
Allot t ,
Ambala,
Aeamba t

Aslko ' D

A.
Lut t

Prof.
Odhlanbo
A. N.

I,lohamcd,
Mohamed,
Moees e,/o
Muchiri t

ORGANI ATIONS

Abeguali Ualon (E.A. )

Abaluhya Aesoclatlon (E.A. ) Nakuru
Afrlcan lusllm Unlon of KenYa
African Womcn Club
Ahmadiyya Muslfuo lilleelonr E. A.
Arya Pratinldhl Sebhat E.A.
Bungoma Mua1ln Welfarc SocletY

Mungura, Mlchael Muchai
Munoru, O.G.S.
Muria, Michacl Chegge
Murunga, Petcr M.
Mutetl, D.M.
l'lutuku, W. Daneletor
Mutune' Dr. EIlJa P.
I,lutune , Mie. Mary Ruth
Muturi, Neleon
Mutwela, Jackeon Nzlokl
l,lwangl , Joecph Irungu
Nazcrr C.E.
Ndegwa, D.N.
Ngala Tuva, E.D.
Ngugl s,/o KanunYo
NJiralney' All
NJ orogi e,/o Icua
Nurnohancd, Saklnabal
Nyota, Sanucl.
Nyumba, PhiI j.P
Obewa, Shelkh Mohaned Daudl
Ochola, Rev. John PauI
Odawo, S.O.
Oglngo Odinga
Ogo1a, John JoecPh
0go1a, M. Ola1e
Ol1vcira, Lanekl
Omar, Shelkh Abdlllahl
Onolo-Omwandat Kcnneth E.
Onulo, W.R. Owuor
Onyango, Okumu
Otlcno, E1Iy E.
Oticno, J.W. OnYango
Owtno, Samaon Martln
Radolo, Utolo
Shah, R.K.D.
Shah, VelJec Devehl
Shelkb, Ieahak Mohanmcd
Shclkh, Sclf Athunan
Sulcmant KcnYl
Ta.rus, R.K. AraP
Tora, Chlcf and Chlef All
Upedhyayr Kunurd
Wanbu, Uatadh Abdulrahnan
Waaac, Paul l'lathcr1
Wangll' Beth
Yueeuf, Ramazani

o. A.
H.U.
. 8.0.

Babu, Janu Ongwacho
Busi-ene1, Zachariah AraP
Butt, Aftab A.
Charagu, Eluid
Chelule, Mongceoi
Cherorot, EL1wah A.
Cheeonl , Z.R,
CouLdrcy r ,1A.
Cretncy, S.M.
Durrand, P.P.
Glchukl' W.K.
G1thl1, Georgo
Ikahu, Abdul Kar{a
Kamau, Dlahon
Kagulthlo, M.D.N.
Kakuyula, Klbwane Suroba
Kanuna, PhlIlP
Karelthl, Mre. R.W.
Karcrl, Rev. Charlee M.
Karla' W.F.
Karluki, Francle
Kaee, J.Z.
Klndy, Hyder I"1.

Khan, S . il.
Kapalla, Morrla M.
Kuralar Shabal Awcre
Lc Pelley, Petcr
l,la1na Jocl
Malna S.K.
Makaur John
Mate, Sylvcctcr B.
Melanyt, A)-fred M.
Mgoghwe, Sfuaon R.

H.E.
0.S. Athumanl

Obarc
Joahuah BcnJanln
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Chrietian Holy Ghoet Church of E.A.
Coaet African Cul-tural Society
Coast Kenyans Aseociation
Family Servi-cc Councll
Fcderation of Unlted Mualln Organlzatlon (Kenya)
H.H. The Aga Khan Shla Inaml Ismailia Councll of Kcnya
Hlndu Unlon
Inetitute of Social and CulturaL Affalre, E.A.
IsIahll felamlyya, Lanu
Kabrae Assoclation
Kakamega MueLln Comnunlty
Kathie and other Mualin Leadere
Kenya Afrioan Natlonal Union' Nyerl
Kenya Aseoclation of Social Workere
Kenya Aesociatlon of Univerelty Wonen
Kenya Civll Servantsr Unl-on
Kenya Dowry Refornation Movement
Kenya Natlonal Unl"on of Teachere
Keaya School of Law
Kcnya Soclal Workers Aeaoclatlon
KhoJa Shla Ithna-Asherl Suprene Council
Klkuyu Unlon (nfft VaIlcy)
Kirinyaga Welfare Aesociatlon of E.A.
K1ell Muslln Community
Lamu,/Tana MusLlm Assoclation
Luo Unlon (n.1. ) Nakuru
Maendeleo Ya Wanawako Organlzation
MaJrnuat-UI-Khalret K111fl Unlon
Malindi Muelln Aaeociatlon
MotheretUnlon
Munlae Muellm Moequc Comnittee
Mungano Rlyata Madreeatl] Ielamle Commlttee
Mus]1neof Elgeyo, Nrndl and Uaeirt Giehu
Mueline of Larnu
MueIlm Welfarc Soclety, E.A.
Muelin Welfarc Socloty, E.A. Nyanza
I'luelin Women of Monbasa
Nalvaaha Realdcnts
Nakuru Sunnl Musliu Connunlty
National Chrlstlan Couaoil of Kcnya
NationaL Councll of Woruen of Kenya
Ngandore Comnunlty
Northern Dlvle1on of Maeaku
Senlor Stud.cnte of St. Maryre School, YaIa
Socicty of Ielamlc Rcfornatlon
Sudaneac Aseociatlon of East Africa
Unltcd Churohes of Porteetante
Vol Lcadlng Muellne
Weetcrn Provincc Muelln Teachere Union
Wonen of Laau and Tana Rlvcr
Youth Councll

ii

i
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APPENDIX V

Subslstlng written laws of or applylng to Kenya
whlch the Comni6Blon hae examlncd

Constltutlon of Kcnya

Interprctatlon and General Provlelone Act (Cap. 2)

Clvll Proccdure Aot (Cap. 5 1948 Edltlon)
Law of Contract Act (C&p. 2r)
Law Reforn Act (Cap. 25)

Fatal Accldente Act (Cap. ,?)
Age of MaJorlty Act (Cap. ,3)
Bankruptcy Act (Cap. 5r)
Penat Codc (Cap. 6l)
Evidcncc lat (Cap. 8o)

Chlldrcn and Young Pcreone l,ct (Cap. 141)

Afflllatlon Act (Cap. 142)

Adoptlon Act (Cap. 141)

Guardlenehlp of Infento Act (Cap. 144)

Legltinacy Act (Cap. 145)

Marri.egc Aet (Cap. IJO)

Afrlcan Chrletlan Marrlagc and Dlvorcc A.ct (Cap. L51)

Matrinonlal Ceuece Act (Cap. I52)
Subordlaatc Courte (Seperation and Mal-ntcnancc) Act (Cap. 15f)
Malntenancc Ordcrc Enforcement Act (Cap. 154)

Mohammcden llarriagc and Divorce Rcgletratlon Act (Cap. 155)

Mohamneden Mlrrlagc, Dlvorcc and Succeeslon Act (Cap. t55)
Hlndu Plerriagc aaC Divorcc Act (Cap. 157)

Truetcc Act (Cap. l-57)

Pensloas Act (Cap. t89)
Providcnt Fund Act (Cap. 191)
t/{ldower and Orphancr Pcnelone Act (Cap. 192)

Asiatlc Wldower and Orphansr Penelone Act (Cap. 19r)
Aslan Offlcorsr Faml1y PenElone Act (Cap. 194)

Widowe' and Chlldronre Pcnslone Act (Cap. 195)

Enployment of Woncn, Young Pcreone and ChtLdren Act (Cap. 227)

Worknen'e Conpenoatlon Act (Cap. 2)6)
Natlonal Hocpltal fneurancc Act (Cap.255)
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The Natlonal Social Securlty Act (Cap' 258)

The Registere.d Land Act (CaP' ]OO)

The Eetatc DutY l,ot (CaP' 48])

The Kadhirg courta Acr ]196? (tlo' f4 ot t96?)

The Magietratc's Courts Acr Lg6? (tlo' t7 of ]967)

The rnrmigration Act 1967 (No' 25 af 1957)

Tbe East Afrlcan Incone Tax (Managenent) Act' 1958

(n.A.H.c' Act No. ro of 1958)

The Indtan Tranefer of Property Act (Applied Lawe' Group 8)

(Note: wc arc of the oplnion that Groupe 9 and 1o of thc ApplJ'eil
'ffi arc now obaolete')

Shor
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APPENDIX VI

A Bill for
An Act to Declare and Amend the Law relatlng to Donlcll
ENACTED by the Parllament of Kenya' a6 followe:-

Short
title

Donlcil of
orlgln

1. Thls Act may be clted ae the Law of Domicll Act 195

Interpretatlon 2. In thls Act

rrcountryrr meana a soverelgn etater except where thc l-aw of

thc etate recognleee that dlfferent domlcils attach to
dlffercnt parts of that etate, when it meane any euch part'

3, Evcry pcrson ahall acquire at the date of hle blrth -

(a) ff he le born lcgltlmatc or dccned to be legltJ-nate,
thc donlcll of h1s father, or if hc le born poet-

huraouely, the donlcll which hte fathcr had at thc

dat,e of hle dcathi 
,

(U) ff he le born lllegltiaate' the domlcil of hls
mother.

Domlcil of
cholc e

8.(1) Whcre a pergon, not belng unde.r any dieabilityt takee up

reEldencc ln a country other than that of hie domicil wlth the

lntentlon of maklng that country hls perrnanent home, or whore,

bclag rceldcnt ln a country other than that of his donici-I, he

decldee to make that country hls permanent horn[, he sha]lr ae

from the date of eo taklng up reeidence or of such decision,
as thc caee may be, acquire domicil in that country and ahall
ccaac to have his former domicil.

Foundllnge 4. An infant who is a foundling shalt acquire domlcll Ln the

coun,try where he le foundl -'

Lcgltlmatlon 5. An infant who j-s legitinatcd by the narriage of hle parente

sha1l acqulre the donicll of his father at the date of the

legitinatlon.

Adoptlon 5. An lnfant whose adoption hae been authorlzed by a oourt of

compctcnt Jurisdictlon or recognlzed by a declaratory decree of

such a court shaII, as from the date of the order or decreGt

acqulre the donlcll of the adopter or, where he ie adopted by

two epousca, that of the husband.

Marrlaqc ?. A woaan shall r on marrlage, acquire the domlcll of her

hueband. '
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(e) A person nay lntend or declde to make a country hla per-
nanent horre evcn though he contemplatee leaving 1t should clrcun-
etanccs changc.

(l) la adult married woman shal1 not, by reason of being
marrj-ed, be incapable of acqulring an lndependent domlcll of
choice.

(4) fUe acquisltion of a domlcll of choice by a marrled man

sha11 not, of iteelf, change the domlcll of his adul-t wife or
wives, but the fact that a wife is preeent wlth her hueband, in
the country of his domlcil- of cholce at the tlme when he

acqulres that domicll or subsequently joins hlm 1n that country
ehall ralee a rebuttable preeumption that the wife hae alao
acquired that domlcl].

Conee quentlaJ-
changc of
domlcil

Unlty and
c ontlnul ty
of doruicll

Ceseation of
applicati-on
of Part II of
the Indian

9. (1)

thie

(a)

11. Part II of thc Succcselon Act, 1855,

to extend or apply to Kenya.

Subject to thc provision6 of 6ub-eections (2) and (l).of
acctlon, the d.oralcll of an lnfant shall change -

wherc tbe lnfant was born legitimate or 1e deemcd

to bc legltlnate or hae been legltimatcd, wlth
or,If hle fat.her is dead, wtth that of h1e mothergthat of iiie fathcr,/ aid

whare thc lnfant ie lllegltimate, with that of
hls mother:

(b)

Provlded that where the custody of an lnfant has bcca
entrueted to hle mother by decree of a court of competent.

JurladJ.ctlon, hle domlclL ehall not change with that of hle
fether but ehall change wlth that of hle mother.

(Z) fUc donlcll of an infant female who ie married ehall
change wlth that of her husband.

(l) ffrc dom1c1l of an lnfant, other than a femalc who 1e

nerrlcd, whoae adoptlon hae baen authorlzed by a court of com-
pctant Jurladictlon or recognized by a declaratory decrec ef
euch e court, ehal1 change wlth that of hls adopter or, whcrc
he wae adopted by two apoueee, that of the husbandr orr lf the
husband le dcal, that of the wlfe.

lO ( I ) No pcreon may have more than one domicil at any tlnc and
ao pcra@n nay bc without a dom1cil.

(a) I pcrson retalne hic donicll until he acquC-rce a nGw

domioll notwj-thstandlng that he may have left the country of
h1c domlcil wlth the lntentlon of never returnlng.

o f Indi-a eha1l cease

Shor

Age
meJ o

Re pe

Trar:
end
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APPENDIX VII

A 8111 for
An Act to Repcal and Replace the Age of MaJorlty Act

ENACTED by the Parllanent of Kenya' aB followe:-

Short tlt1e 1. Thle Act Eay be cited ae thc Age of MaJorlty Act L9

Agc of
nal orltY

Repeal cap. ))

Transltlonal
and eavlng

4.(1)

(a)

2. A pcrcon eha11 attaln fu11 agc and ceaee to be undcr eny

dlrablllty by reaeon of mlnorlty at the bcglnnlng of thc clgh-

tecnth annlvereary of the day on whlch he was born'

,. The A6c of MaJority Act ie hereby repealed'

Nothlng in thls Act ehall affect -

thc provtslone of anY wrltten law

whlch exprcsely preecrlbeB any agG

aa confcrrlng caPacltY for anY

Purposc; or

the capacltY of aaY Peraon,whot

bcfore the commcncement of thls Actt

hac attalned maJorlty undcr thc law

eppllcable to hln.

(b)

(2) WUerc by any j-netrument or by the ordcr of any courtt a

gue.rdlan hae becn appolntcd for any peraon unt1l that peraon

ettelns the agc of twenty-one years, euch appointment ehal1 be

rcec and conetrued as thouSh lt had been unt11 the P€raon

attaincd elghteen yeara or untl1 the date of comnencemcnt of

tbla Act, whlchevcr le the 14ter.
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A Bill for
An Act of Parllament to regulate the 1ar
relatlng to marrlage, pereonal and pro-
pcrty righte as between hueband and w1fe,
eeparatlon, divorcc and other natrlnonlaL
rellefs and other mattere connected
t hc rewlth

ENACTED by thc Parllancnt of Kenya, ag

followe : -

PART I: PRELIMINART

Ge neral

'1. Thie Act may be cLted as the Law of Matrimony Act 195
end, ahaIl come lnto opcratlon on such datc ae the Minlstcr
trayr by notlce 1n thc Gazette, appolnt.

2.(1) In this Act, except where thc context otherwiec
requlree -

'rchildrr lncludee an adopted chltd and an illegltlnatc child;
'rconclllatory bodyrt has the meanlng attrlbuted to it ln

ecctlon 111;
rrcourtrr BGanE any court havlng Jurledlctlon under ecctlon 85;
'!rdecreerrlncludee a decrec of a forelgn court which 1e recog-

nizcd as effectlve undcr eectlon IO2;
Itdowrytt me&na any paynent of stock, goods, money or ot.hcr

propcrty oade or proolscd in conslderation of en lntcnded
merriage I

rrmarrlagcrt hee the ncanlng attributed to it in section 12,
and any refcrencc to a narrlagc meane a merrlagc whcthcr
contrected beforc or after the commencement of thie Act
and whethcr contracted 1n Kenya or elscwhercl

rrnatrlmonlal homerr neana the building or part of a br.dldlng
1n which the husband and wlfc ordlnarlly rcslde togcth-r,
ead lncLudes -
(a) wherc a bu1ld1ng and 1ts curttlage

for reeidentlal purpoeCa only, that
and any out-bultdlngs thereonl and

(b) where a butlding le on or occupled 1n conJunc-
tlon wlth agrlcultural landr any land allocated
by the husband or the wlfe, ae the caee may bc,
to his or her apouec for her or hle cxcluelvc
uac i

rrmatrlnonlar procecdlngrr mean6 any procecdtng lnetltutcd.
und.cr Parts II and VI of thie Act or any conparabLc
proceedi.ng brought under any wrltten law hereby rcpcalcd.
or ln any forelgn court I

are occuplcd
curtilegc

rrmlnJ-mum egerr
et t rlbut ed

the meanlng

rfnl-algtcr of rcllgiontr means any nlnieter, pricet or othcr
peraon who ls cmpowcred.to ceLcbratc marrlagee by thc
lewe of any rellgion accordlng to the rltcs of whlch
narrlageg may be celcbrated under the provielons of thls
Act;

la rclatlon to merrlage, has
to lt ln ecctlon 21;



Appolntnent
of Regletrar-
General-,
Dcputy and
Aesla tant
Rcgletrare-
General

Appolntnent
of )(&[ghctrct
reglstretion
areaB

Appointncnt
of dietrlct
regle trers

Appointraeat of
rcgletrara

L70 z

Itpartyrt ln relation to a marriage or lntended or purportcd
raerrlagct neen6 the hueband or the wlfe or the lntcndcd
or purportcd huebend or wlfc, es the caee may bcg

rrprohlbltcd relattonehlp" has the meanlng attributed to 1t
in ecctj-on 22i

Itrcl1glon" me&ns, ln the caee of any syeten of religioua
bellef which le dlvlded lnto denomlnatlone, sects or
schoolcr eny euch dcnominationr Bect or eohoolr and
lnoludce nny non-denoulnatlonal body or other aeeociatlon
of a rellgloue naturc I

rrepcclflcd rcliglonrt mcans e rellgJ-on epeclfled 1n nn ordor
nedc by the Mlnlatcr under the provlelone of eectloa rr.

(2) A refercncc 1n thle Act to a nonogenoue marrlegc

includca e oarrlage orlglnally polygynoue or potentlrlly
polygXrnous, the cherecter of which hee bcon convcrtcC te
nonogrmoue by a declaretlon nede under eection 19 end e

refcrcncc to a polygyaous or potcntlelly polygynoue narrirgc
ahell be glven the corrcepondlng lnterpretatlon.

Appol-ntncnts

5.'('t) Thc Regletrar-Gcaerel ahal1 be the Regietrar-Geucral
of Merriagcs and Dlvorces for the purposea of thie Act.

(a) There ehal] be a Deputy Registrar-Generaf and ra nany

Asaletent Regietrare-Gcnera1 of Marrlagee and Divorcce ea

thc Mlnleter ehell conelder neceBaary.

4. The Mlnleter may, by notlcc ln the Gazettc, appolnt
rny uce of Kanya to be e regletratlon arca for thc purpoee

of thlg Act.

,.(1) There shall be a dlstrlct reglstrar for each regJ-atra-
tloa aree and ee raany eeej-etant dletrlct reglstrara ae thc
Mlnlater ehell conelder neceeaery.

(a) In thc abscncc or during the 11Lnea6 or lncapaclty of
tbe dletrlct regietrar, the senlor aeelstant for thc tinc
boiag stetloaed in thc regtstratlon area ehall act ag

rcglatrar.

(r) Dletrict regletrere end eeeletant dietrict regiatrere
ney bc appoiatcd lndlvldualIy by namc or collectlvcl-y ee the
holdcra of epeciflc publlc officee.

6. Every dletrlct rcgletrar and every mlnleter of rellglon
who ts Liccneed uader eectlon )8 and evcry kadhi eball be a
regl-atrer for the purposca of thle Act.
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?.(1) There sha]1 be regi'etration officere for such ereaa ae

thc llinleter oay decide, to perform such duties as nay bc pre-

ecrlbedandgeneratlytoasslstdlstrlctregietrarainthc
operation of thie Act.

Q) Reglstratlon officers may be appointed indlvidually by

n.nc or collectlvely aG the holders of specific publ-ic offices

andpcndlngtheaPPointmentofareglstrationofflccrforany
arc&'thechiefandsub-chiefsforthatareasha]-Ibcregi.
etratlon officcrs.

8.(1)TheMinlstermay'bynoticeintheGazetto'appolntany
member of the dlplomatic staff of Kenya 1n any country to

which thls section applies' either indivldually by name or &6

thc holder of a public office, to be the registrar for the

purposea of this Act in respect of that country'

(2) The l'llnieter sha1l, by notlce in the Gazette ' deeigaate

thc countrlee to whlch thle sectlon applles'

(t) Thie eeetion ehall apPly to any country whlch hae noti-

fled thc Governmcnt of Kenya that lt doce not dieapProvc of

thecontraoti-nSofnarrlagesattheKenyaErobeeey,HJ.ghComnle-
eion or coneulate ln that countrY'

Marrl aqc Trlbunale

Appolntncnt
rc gla t rarE
foreI.gn
c ount riea

of
for

Eeteblishnent
of narriegc
trlbunale

Dutics of
tri-bunale

9. (1 ) There

or locatlont
shal] be a narriage tribunal for

ae the Dlstrict Commissioner may

each divi-sion
decide.

(2) A narrlage tribunal shal1 conslst of a chalrman' who

ehallbcnomlnatedbytheDletrlctComoleeloner,a'ndnot}ese
than two or nore than four other membere ' who shall bc

eclected by the adnlnlstratlve officer in charge of thc divl-

slon fron e liet of pereone nomlnated for that purpose by the

Dietrlct Cowrmieeloner.

(t) So far ee may be practlcablc' the pereona seLcctcd to

acrvGonamerrlagetrlbuna].eha}llncludeat}castoBGpGraon
wlth tratning or experience 1n social welfarc'

tO. The duties of a merriagc tribunal shall bc

(e)toconelderanddetcrmlneobJcctionetoj.ntended
marriages referrcd to the trlbunal undcr thc
provieione of scction 29i

(b) on thc eppllcatlon of elther party to a marrlage'
to attempt to reconcilc thc parties to that
rnarrlagc , whe l:e -
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(f) the appllcant conplalne
desertlon by hle or her

of
apouse i

Powers of
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Rlght of
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bc forc
trlbune.Is

Mectinge to
be prlvetc

Procedure end
evldcnce

(ff) the appllcant contemplatee
lnetj-tutlng proccGdlngs for
dlvorce I

(o) to ma.}te such lnquldcs and euch attcmpte at
reconclLlatton ae thc court nay dircct ln
excrclse of the powera confcrred on lt by eub-eectlon (2)
eectLon 119(I).

11.(1) A nerrlage trlbunal ehallr ln the case of an obJectlon
to aa intended marrlage, requlre the attendance of the pertLcs
to tbc lntended marrlage and of the obJector, and, in any

othcr case, requlre the attendance of the partlcs to the
merriegc.

(Z) .l nerriagc trLbunal mey require thc attcndancc of eny

other pereoa who, 1n the oplnlon of the trlbunal-r Bay bc eble
to glve any relevant lnformatlon or to aseiet in any proccaa

of reconclllatlon.

(:) I marrlagc trlbunal may at eny tlme and from timc to
tlme, at the requeet of any party or of ite own motion,

edJourn eny proceedlnge to enable further inqulrlce to bc nedc

or to efford the pertlee tlne to eettlc thelr dlffcrcnccs
bctwocn themeel-ves.

12.(1) tUc parties to a narrlagc or lntended marrlagc whlch is
uader consj-dcretlon by e narrlage trlbunal and any obJector to
an lntended marrlage shall havc thc rlght to bc prcscat and t.o

ed.drcee the tribunaL and to call wltneseeo and eech of thc
pertLra aud any euch obJector ahall hevc the right to croee-

exanlnc thc wltnessee cel-Ied by any other

(Z) Wo advocate shal] appear or act for any party ln eny

procacding before a marrlagc trlbunal and no party ehell be

rcprcecntcd by eny pcraonr othcr than a member of hle or ber
fanlly, wlthout the Leave of thc trlbunal.

L3. No proceedlng beforc I nerrlege trlbunal shall bc opcn

to the pub11c at 1argc.

L4.(1) SubJcct to the provlelone of thle Act and of rny rulcs
medc hereunder, a marrlage trlbunel roay regulatc lte own

procccdlnga.

(Z) I raerrlagc trlbunal nay adnit cvld.cnce whlch wouLC not
bc adnlselbfe ln a court of law.
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1r. .A marrlage trlbunal ehall not bc requlred to melntaln

e rccord of procecdlnge before lt but every decleion of e

merriege trlbunal ehatl be recorded ln wrltlng wlth e brlcf

atetcncnt of the reeEona thcrcfor and shall be aigncd by thc

chalroe.n.

15. There eha1l be no rlght of appeal from any dcclelon of

e merrlegc trlbunal:

Provlded that any Pcrson who allegee that a merrlege

trlbunal hee mlsconducted lteclf in any natcrlal reapect or

that Lt hae takcn a decislon whlch ls manifeetly contrary to

tho rules of naturel Juetlcc may apply to the court, whlch

ahr1l havc power to nakc euch order aa the Jueticc of the

clac llry rcquirc.

PART II: MARRIAGE

The Nature of Marrlare

l?. Marriage 0.anE the voluntary unlon of a man aad t wonant

lntcnded to laet for thoir Jolnt }lves.

18.(1) Marriegce erc of two kinde' that le to sey -

(e) thosc thet erc intcndcd to bc nonoSsnouai and

(b) ttroee that are lntended to be potcntially Poly8y-
noue or are 1n fact PolYgYnoue.

(Z) 
^q, nerrlege contracted ln Kenya which J-e eubelsting et

thc connencenent of thle Act ehalI -

(e) lf contrrcted ln le1atrlc forn (unleas thc prrtlee
were Shia Imanl lenallle) or eccordlng to ritea
recognlzcd by customary law 1n Kenya, be preeumcd

to bc polygynoue or potentlally polygynoua i and

(U) fa any other casc' bc preeuned to be monogenouBr

unlcas thc contrarY la Provccl.

19.(1) A merrlrge contracted ln Kenya may be convcrtcd

(e) from nonogrnoue to potcntlelly polygynoue; or

(b) 1f thc huebend hae one wlfe only, fron potcn-

tia1ly polygynoue to nonoga'moua t
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by r Ccclaratlon nado by the hueband and the wifc, that they
cech, of their own frca will, agrec to the converclon.

(2) A declaratlon undcr eub-sectlon (1) shall be nedo in
thc preecncc of a rcglstrar and shall be recorded ln wrlting,
elgned by the husband and the wife and the regletrar, et the
ttnc of maklng.

(t) I regletrar beforc whom a declaretlon l-e madc unlor
thla ceotl-on ehaLl forthwlth trensmlt a copy thereof to thc
Regletrrr-General.

(4) no narrlege shell be converted fron nonogemoue te
potoltir).ly polygynoue, or fron potenthlly polygynoue to
n@nogamoue otherwLec than by e declaratlon made under thls
ceo tlon.

20. A merrlege, whether contracted 1n Kenye or elecwhcrc,
Ehall for aII purpoaca of the law of Kenya eubelet untll
Ccternlncd -

(e) Uy the dceth of elthcr party thereto;

(U) Uy a decrce dcclaring that thc death of elther
perty thereto le preeumed;

(c) Uy a decree of annulmcnt;

(a) Uy a dccrec of dlvorcc; or

(c) Uy an cxtra-Judlclel dlvorcc outslde Kcnye whlatr

le recognized ln Kenya under the provlslone of
aectlon IO).

Rcstrlctlona on Merrlage

2I.(1) No pereon ehaIl marry who, belng ma]c, hae not col-
plcted hls clghtccnth ycer or, belng femelc, hae not complctcd
hcr eixtcenth year.

(e) Hotwtthetandlng thc provlalons of eub-eectlon (1), thc
oourt ehrLl'1n lte dlscrctlon, have power, on appllcatlon, to
glve lcevc for e marrlrgc where the partlea erc, or elthcr of
then 1e, below the agce prescribcd ln eub-ecctlon (t) tf -

(e) both partlce have completcd thelr fourtccnth

. ycar6 |

(U) thc femalc ls prcgnantl end

(c) ttrc court ia eatleflcd that there arc epccia).

clrcumetancee wblch nake the proposed merrlagc
deslrablc .
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(:) a person who hae not attained the ege of elghtccn
ycera or slxtccn year6, ae the case nay be, and ln respeet
of whom the leave of the court hae not becn obtalned undcr

eub-section (2), shatl. be eaid to be below the ninimun agc

.tr marrlage.

2?.(1) No pereon shall marry hte or hcr grandparentr Parcnt'
chlld or grandchild, sletcr or brother, great-aunt or great-
uncIg, a.unt or uncle, niece or nephew, grcat-n1cce or grcat-
ncphcw, ae the caec may be.

(e) no pcraon eha]1 trarry the grandParcnt or parentt chlld
or grandchlld of h1s or hcr epouse or former apouaGr

(r) llo pcroon ehal1 merry thc formcr apouae of hle or hcr
granCparcnt or parent, child or grandchild.

(4) llo pcreon ehall merry a person whon he or ehe hae

adoptcd or by whom hc or ehe was adoptcd.

(5) for the purpoaee of thle scctlon, relatlonehlp of the
half bl-ood ie ae much an lnpedlncnt as rclatlonshlp of thc
fuLl blood and 1t 1s lmmaterlal whethcr I peraon wes born

lagltinetc or llLegltlmatc

(6) Persons who are, by thla section, forbldden to marry

shall be eald to be wIth1n the prohlbited relatlonshlpe.

2),(l) No man whlle married by a monogamous marrlagc she]l
contract a.nothcr marriage.

(a) llo man whl1e marrlcd by e polygyno-us or potcntlally
polygynoue nerrlagc shal} contract a marrlage ln eny nonogenoua

fsrm.

(r)
siete,

No woman who 1e marrlcd eha}I, while that marrlegc eub-

contrect another marrlege.

24. No merrlagc ehall bc contracted except es an eot of thc
frcc w111 of each of thc partlce thcrcto.

25.(l) A pereon who has not completed hle or her twcnty-flret
ycar she}I, notwlthetandlng that he or ehe shall heve attalned
thc agc of naJority ..a preacrlbcd by thc Age of MeJorlty Aet

195 , ncverthelcee be rcqulrcd, bcfore marrylng, to obtaln the

conecnt -
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(e)

(u)

of his or her fathar I or

l-f hle or her fathcr le dcad, of hle or
her rnother I o!

lf both hls or her father and nother
died bcfore hc or ehe attalned the age

of ej-ghteca ycera, of the pereon who

wae hj-e or her guardlan lnnedlatcly
beforc hc or ahc attalned that ege,

(c)

but ln any other caser or 1f alf thoee pcrsona arc deed, ehall
not rcqulre consent.

(2) Wtrere the court ia eatlefled that the conecnt of eny
pcrton to e propoeed rnarrlege le bclng wlthheld unreeaonably
or thet lt 1s lnprecticablc to obtaln euch coneent, thc court
nsXr on epplicatlon, glve coneent and euch coneent ehal-l heve

Sencthc/cftect as 1f lt had baen glvcn by thc person whoEr oonaent
wea requlrcd by aub-ecctlon ( t ).

Prclfualnarlce to MerrlaFc

25.(1) SuUlcct to thc provleions of 6ection ]I, wherc e Ern
anl I wotran dceire to marry, t'hcy ehal1, at leaet twcnty-onc
daya before the day whcn they propoee to marry, gJ_vc notlcc
sf thcir lntentlon to a rcglstrar or reglstratlon offlccr.

(2)

(e)

A notlcc given under thls eection ehall conteln -
thc naroee and egcs of tbc partice and thc placca
whcrc thcy rceldc;

the nence of thc parente of the partlee and thc
placeB wbcre thcy reelde;

a etetcmcnt that the partlae c.re not wj_th1n the
prohlblted rcletlonohlpe ;

whcre elthcr party le below the agc of twenty-onc
yeara, the nanc of thc pereon, lf eny, glvtug
conecnt to thc marrlagc or the rceson why no auch
conscat le belng glven;

e etatcment ln rcla.tlon to each perty that he or shc
la a bachelor or eplneterr n&rrlcd, a wldowcr gr
wldow, or dlvorcedr ae the caee may be, with, whcrc
eithcr party le dlvorccd, partlculare of the dlvorcc;

a etatcncnt that thc rnarrlage ie lntendcd to be of a

monogenoue or polygynous or potentially polygynoue

charectcrr ae thc casc may bcl

(u)

(c)

(d)

(c)

(f)

Publ
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(E) where the marrlage 1e to be polygynous, the

names of the intcnded husbandre wlvcs; and

(h) the date when and the place where the partlee
desire to marry,

and ehaLl be signed by both partlcs and, wherc the conecnt of
tho court to thc lntcnded marrlage has been obtalnedr ehel-I

bc ecconpanlcd by a ccrtlfled copy of thc order glvlng that
conacnt.

27. It eha11 be the duty of a regletrar or regietratlon
offlcer who recclve6 a noticc of intentlon to cause thc

lntentlon to be nade known locally by euch oeana as aay be

prcecrlbcd and, until any rules arc nadc 1n that behalfr by

cuch neanEr lB are custoraarily ueed to nake known nettere of
pubIlc fuaportancc and by any other ncane ho may conelder
dceLrable and, eo far ae 1e practicablc, whcre thc parente of
clthcr party reslde clsewherc, ln the placc or placee where

they rceidc or, whcre both the perenta of a party arc dced,

ln thc placc whcrc that party naa brought up.

28.(1) lny pcraon may glve notice of obJectlon to the rcglet-
rar or registratlon offlcer to whon the notlcc of intcntLon
wee givcn, on the ground that hc or she ls awarc of fecte
whlch, under the provlelons of thla Act, conotltutc an inpedl-
acat to the intcndcd narriage.

(2) whcrc a. Een marricd by e polygynoua marrlagc hae glvcn
notlcc of an lntendcd oarrlagc, hle wlfe orr if he hae norc

thrn onc wlfc, any of hle wlvce may give not'lce of obJectlon
to thc reglstrar or regletration offlcer to whon thc noticc
of intentlon wes glven, on the ground that -

(a) havj-ng regard to the huebandrB mclns, thc tektng
of another wlfe is 1ikc1y to reeult ln hardehlp
to hls exlatlng wifo or wlvee and infant ch11dren,

1f any i or

(U) tnc lntended wlfe ls of notorlously bad charactcr
or othcrwlee likeIy to introduce grave dlecord
lnto the houechold.

(r) A pGreon who hac glven notlcc of objcctlon raay at any

tfuoe withdrew 1t, but any euch withdrawal- shall be 1n wrlting'
elgncd by him or her
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29,(l) tt shaLl be the duty of a registrar
offlcer who recciveo e notlce of obJectlon
togethcr wlth the notlce of lntent.j-on -

(e) wherc the notice of objectlon wae

b-eectlon (t) of eectlon 28, to
(b) wtrerc the nottrcq of o:bJection wae

sub-eectl-on (2) of section 28, to
trlbunal.

or regietratlon
to tranemlt lt,

glven under

thc court t end

gtvcn under

the raarrlagc

(e) A regietrer or regietratlon officer who recclvcs a

notloc of obJectj.on sha]l not ccLebrate or pe.rtlclpatc in the
lntrnded narrlege and shal1 tako r11 lawfu1 action rlthln hle
porGr to prcvcnt 1t fron bclng contractcd, pending notlflce-
tlon thet the obJection has been wlthdrawn or dlenieeed.

)O.(1) On rccclpt of a notlce of obJection and notloe of
lntcntlon tranemltted to 1t under ecctlon 2!, the court or
the raerrlage trlbunal , aB the caee may be, eha1l requlrc the
ettendencc of thc partlee to the lntended mrrrlng,e and the
obJector and ehall hear them and thelr witnessee, If eny, and
eny othar pereona thc court or thc trlbunal may thlnk ncocaa..ry
to hear for a Just detcrminatlon of thc obJectlon, and shall_
nrl<c fl-ndlnge on the facts alleged ln the notlce of obJcctlon
aal ehall- elthar, by ordcr, dlrect that thc lntended me.rrlage
1e not to be contracted or ehel1 dismies the obJectlon.

(a) fne court or the t.rtbunal, ae the caee may bc, ahnll
ocnd a ccrtiflcd copy of 1te declslon to thc regletrar or
rc6lctretion offlcer to whom the notlce of lntcntlon sas gtven.

,l ,(1) ttre Rcglstrar.GcncreJ" may, e,ubJect to tha provleJ.one of
aoctlon ]2, by llcence ln the prescrlbed forn, dlepenec wlth
thc glvlag of notlce, ae requlred by eectlon 25, on proofto
hls eetlefectlon -

(a) that thc parties are not wlthln the prohltr"ltbd
relatlonehlpa;

(b) that thcrc is no lrnpedlment of eubeietlng
merrlege I

( c) ttrat the partlc6 a.re not below the mlnlmuro

egc for marrlagc I

(a) tUat Gvery conscnt rcqulred under eectlon
2l hae bcen obtelncd; and

(c) thet therc is eome good and eufflcient
reraou for eo dolng.
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(Z) tfre proof required by sub-sectlon (1) shal1 bc ln thc

forn of a statutory decraratlon but thc Rcgretrar-General nay

requlre such furthcr or other evldence ae he may dcen ncccaaery'

t2. Any pereon who hae reaeon to bcllcvc that e nerrlege la

rntcnded and that therc erc ggod grounds for bcllevlng thet e

vaLld obJcction could be mede to auch narrlagc undcr eectlon

28, ney glve notlce of obJectlon to the Registrar-Gencral and

wherc euch notlce re given, the Regletrar-Gencral shalr not'

unleee euch notlce hag been wlthdrawn, cxcrcigc h1e powcr'

undcr ecction )1, to dlspcnse wlth the gtvlng of notlce'

Contrrc t lnr of Mer c

,r. (1)

(a)

(t')

A nerrlagc nay be contracted in Kcnya -

ln clvlI forni or

accordlagtothcrltceofenyrellgi-onepeclfl.cd
1n an ordcr nadc under thc provlelone of eub-

scctlon (2) i or

(c) lf thc lntcnded husband le e Mualln' ln lelenlc

forml or

(d)accordlngtorlteerecognlzedlnKcnyaby
cuetonarY Iaw'

(Z) Tuc Mlnletcr ehe1l havc power' bX ordcr publtahcd ln

thcGazcttc,toauthorlzethccc].ebratlonofmarrleScaaccord-
ing to thc rltee of thc rcltgiona epeclfied in euch orlor' end

nay et rny tlne and from tlme to tlne vary any euch orlcr by

thc additlon thereto or the dcletion thcrefrorn of the nemc of

rny rellgion but eo that the deletlon of the nanc of e rellglon

shel1 bc wlthout PrcJudicc to the valtdtty of any nerrlege con-

tractcd under thc rltee thcreof prlor to thc publlcatlop of

euch order.

(r) fsr tho purpoece of thla Act' a Earrlagc 1n Ielamlc forn

ncrns e marrlagc contracted 1n the nanner recognlzed by Ielen

or by eny achool or acct of tbat falth'

of sectlon ]Ir at leest trentY-

monthe aha1l elePec bctwccn the

oarrY and the contrectlng of

,4. SubJcct to thc Provlelone

onc deYe and not norc than thrcc

glvlng of notlcc of lntcntlon to

tho lntcndcd merrlage'
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)5.(l) Every marrlage ehall be contracted ln the preeencc of
et lcest two wltneascEi.

(e) llo peroon sha11 be competent to act ae a wltneeg to a

nerriagc who 1e below the a6'e of elghtccn ycara or who 1s

unablc to understand thc naturc of the ceremony by reaeon of
ncntel lllnaee or lntoxlaetlon or who doee not undcretrnd thc
lenguegc ln whlch the cercmony le conductedr unleae the wholc

of thc ccrenony 19. laterpreted lnto a languagc whlch hc or ehc

cen undcretand.

(r) For thc avoldence of doubtr lt 1e hcreby dccleroC that
ncj-thcr the dletrlct rcglatrar in whoac prcaence r nrrrlrgc
Ln olvLl form le contractcd nor a ninlctcr of rellglon who

&,bclcbretce,/nerrle6c accord'ing to thc rltce of a epeclflcd
rcllgion la e wltness to the marrlage for tha purpoeee of thle
acctloa or oi eectlon 45 or sectlon 164.

,6.(1) lny ncmbcr of the publlc may ettend a marriagc 1n clvll
foro eo fer as thc accbnmodatlon ln the offlcc of thc dlstrlct
regiatrr.r nay rerBonably permlt.

(a) lny pareo! who 1E a followcr of the rellgJ-on rccordlng
to thc rltce of whtch a marrlage lE contractcd mey ettont that
urerrlege.

(5).lny nanbcr of thc connunlty to whlch thc pertlca.r
clthcr of thcn bclong ney ettcnd a merrlege contractcd ln
Ialanlc forn or accordlng to rltes recognlzcd by cuetonery lew.

9?. A nerrlegc Eay be contracted ln clvtl form ln thr pree-

eacc of the dletrlct rcgletrar ln hie offlcc or ln auch othcr
plecc r.s mey have bcen euthorlzed by llcencc leeued undcr
gcotion )9, Lo the nanner foJ.lowlng -

(r) thc diatrlct regletrar, belng eatlsfled thet tho
prcllninary rcqutrcnente of thla Act have becn

cotoplied wlth end thet thcrc le no lmpedlncnt to
tho nerrlegc, shalf eak each of thc partlce, 1n

the prcacnco of the other end of thc wltnesscel
rbcthcr hc or ahc of hle or hcr own frcc w111

dcslrca to narry the other;
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(U) ff both pertiee rcply 1n the efflrmetlve, the
dletrlct reglstrar ahell aek them 1f the
rnerrlage ie lntendcd to bc monogamoua or polygy_
nou6 or potcntlally polygynous, ehell eetlsfy
hlneelf that they undcretend the conecqucncca of
thc dlffercnt klnde of merrlagc, and ehell record
thclr rcpllee;

(c) ff the partlca are 1n agrecreGnt a6 to the klnd, of
nerrlagc thcy deelrc, and not othcrwlee, thc
lntendcd hueband ehell Ba.y to thc intendcd wlfc _

t'f (glvlng hle namc) teke you (glvlng
her neme) to be my wlferf

rnd thc lntended wlfc ehall eay to the lntendel
hueband. -

"I (glvlng her neme) tekc you (glvlng
hle name) to be my huebandnl

(a) thc marrlage aha11 thereupon be complcte but thc
partlea ehelI bc at llberty to add eny addltlonel
rltc, euch ee the glving of a r1ng.

)8.(l) A nerrlegc ney be cer-cbreted accond.lng to thc rltca of
e apcclflcd rcllg1on 1n any place habttuaLly ueed ae e place
of pubJ-lc worshlp or 1n euch other place as may have bocn auth-
orlzed by llcencc lesued under eectl0n ]!, by a mlnieter of
thet rellglon who hee becu llceneed ln that bchalf by thc
Regletrar-Gcncral I

Provlded. thet no mlnletcr of
to cclcbratc any marrtagc.

rellglon ehaIl bc conpelled ,,

Marrlagce
eccordlng to
rcllgloua
rltee and
llcenelng of
mlnlstere

Cap. 151

Powcr for
Rcgletrar-
General to
authorl ze
narrlegee i-n
placea not
o therwi.sc
permieelble

)9.
le eome

erlbcd

(a) firc Rcgietrar-Generel may, on thc epp1leatlon
Prcpcr authorlty of any epeci_fled rellgion, by notlcc
ln thc Gazettc, llccnee any mlnletcr of that rellglon
bretc uarrlegea end nay at eny tinc, ln llkc mt.nnerr
eny euch 11cence.

of thc
pubJ-lehcd

te cclc-
cancel

that thcre
Prc6-

I

i"

Ii

()) trvcry llccnce granted under eection. 5 of the Afrieen
chrlstlen Marrlegc and Dlvoroc Act and not cancelred shel1 bc
decmed to be e llcence granted under thls eectlon.

Tho Reglatrar-Gcneral may, if he 1e eatlsfled
good and eufflclcnt reaeon, by llccnce in thc

form, authorize -



184 .

(a) ft a regletrar hae been appolnted under
the country ln whlch thc marriage ls lntended
thc eppllcation ehalI be ecnt to the reglstrar
to tha Regletrar-Gencral.

(r) On recelpt of an eppllcatlon under thls eectlon, the
Reglatrar-General shall cauae all such lnqutrleo to bc maCe aa

are prectlcabl-er and, lf no lmpediment ls shown, he shall lssue
thc requlred ccrtlfj-cate.

44r A merrlage contracted outeide Kenya, other than e

marrlegc contracted under eectlon 42, ehal-1 be recognlzcC as

valld for all purpoees of the law of Kenya, 1f -

(e) ft wae contracted la a form requlred or pcrnlttcd
by the lew of the country where lt was contractcdl

(b) cech of the pertiee had, at the tlne of thc
marrlage, capaclty to marry under the law of thc
country of hle or her dorclclLi and,

(c) whcre elthcr of thc partlce 1a e cltizcn of or le
domlcllcd ln Kenya, both parties hed capaclty to
trarry accordlng to thlE Act.

45. 'A nerrlagc contracted 1n any forelgn Embaeey, Illgb
Comnlgelon or coneuletc J-n Kenye ehr1l bc recognizcd es velld
for elI purpoaee of the law of Kcnya, lf -

(e) ft was contracted ln a form requlred or pernltt,od
by the lew of the country whose Embaeey, Hlgh
Comnlseion or consulate lt 1s or 1a a forn pernlt-
ted undcr thle Act i and

(b) cectr of the partles had, at the tlme of the
narriage, capaclty to marry under the law of thc
country of hls or her domiclL i and

(c) whcre elther of the parties le e cltizen of or
le donlclled ln Kenya, both partles had capaclty
to merry under thle Act.

Vold Ceremonlcs. Voldable Marriaqee and Lcnltimacv

this Act f,or

to bc,contractcdr..
for transntselon

Recognltion
of narrlagee
c ontrac ted
abroad

Rccognltlon
of nerrlegee
c ontre.c ted
J.n Erabaeslca ,
ctc., ln Kenye

Void
c c rcnonies

A ccrcnony purporting to be e merrlage ehell bc e.45.(r)
nu1li-ty

(e) if elther perty thereto
age for marrlegc; or

lf thc pertlce thcrcto
hlblted relattonehlpe ;

le bclow the mlninun

erc wlthin the pro-
or

(u)

Volde
narrl
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(c)

(f)

(s)

(h)

(1)

165 -

if the court or a narriage tr1buna1, 1n

cxerclee of the power conf€rred by eectlon
\Q, has directed that tha lntended marriage

le not to be contractedl or

1f the coneent of elther party wac not

frcely glven theretol or

unlees both partleE arc presGnt ln pereon

at the ccremony I or

1f both partlca knowlngly and wiJ.fuI1y
acqulcscc 1n a pereon offlclatlng thcreat
who le not 1awfu11y entltled to do eo; or

unleee two conpetcnt wltncBBea arc preeent

thcreat; or

lf 1t le, expreseed to be of tenporary naturc
or for a limltcd period.

(a) wttirout preJudlce to the gencrallty
sub-scctlon (1), consent eha11 not be hcld
glvcn lf the party who purported to glve 1t

(a) wae lnflucnced by coerclon or fraud;

(b) wae mietaken aa to the nature of the
or

of paragraph (e) of
to have been free)-y

or

ceremony;

(c) wae eufferlng from any nental disorder or
mental def'rct, whether pcrmanent or tcmpo-

rary, or waa lntoxicated, ao aa not fuJ.ly to
eppreciate the nature of the cercmony.

Voldablc
narrlagee

47.(t ) Subject
marrlrgc eha11

(a) at the

to the provlelons of sectione 106 and 1O7, a
bc voidable 1f -

tho
or

tlme of the marrlagc

(1) clther party wae lncapable of
conaunmatlng lt; or

(il) eithcr party was eubJect to
rccurrcnt attacke of ineanity
or cpllepey; or

(ii1) elther party wae euffcring fron
vcncreal dlscaso ln a communl-

cablc fornl or

(iv) ttrc wlfe was prcgnant by eonc

pcrson othcr than the hueband; or

(b) thc narrlage hae not been consummated owlng to
wiLful refusal of on" party to consummate itl
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(c) either party wae below the age of twenty-
one yeer6 and consent to the marrlage wea

requlred under ecctlon 25 and had not been

glven and the court sees good and sufflcient
rcason to set the marrlage asi.de.

(a) .q, voldable marrlage 1s for all- purpose6 a val1d
uatlI lt is annu}led by decree of the court.

marrlagc

48.(t) Where children are born to pereons who were partles to
a ceramony purporting to be a marriage which is a nullity under
the provlslone of eectlon 46, such chtldren ehall for aIl pur-
poaca be deemed to be lcgitlnate childrcn of thoee pcraona.

(2) Wtrcrc, prlor to the comlng lnto force of thle Aot, eny
pcrsons wcre parttea to a ceremony purportlng to bc e marriagc
rhlcb undcr the law thcn applying was a nu1J,1ty, atry chlLdren
of auch pereoris shall for all purposes be deencd to bc lcglt1-
netc and, wherc euch chlldren wcre born beforc the datc ef the
conlng into forcc of thle Act, ehall bc deerncd to be lcgltinatc
r.s f ron that detc.

()) tlo dccrec of any court annulJ-ing a marrlage ehall. render
any ch11d of the marriage lllegitlmate.

49.

cxpreaa

POaC6,

(a)

(b)

(c)

(d)

A marrlage whlch 1n all other respects corapllca wlth thc
rcqulremente of thl-e Act shall be valid for eIJ. pur-

notwlthetanillng -

e.ny non-conpllauce rith any cuetom relettng to
dowry or the glvlng or cxchanglng of gifta
beforc or after raarriagcg

falLurc to give notlce of intentlon.to marry
as requlred by thle Act;

notl-ce of obJectlon to the lntendcd marrlage
hevlng been glven and not diecharged;

thc fact that eny pcraon offlclatlng thercat
waa uot 1ewfu11y cntitled to do so, ualeee
that fact wae known to both partlee at the
tlnc of the cerenony;

eny prooedural lrregularltyg or

fallure to regletcr the marrlage.

(e)

(r)

14

o
r

D

r
E

e
t



I
T

T

T

T

T

I
I
I
T

T

T

T

T

I
I
T

t
T

t
I



18c

It

;C

er

e

tc

t87

PART I]I: REGISTRATION OF MARRIAGES,
ANNULMENTS AND DlVORCES AND EVIDENCE OF MARRIAGE
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Malntcnancc
of merrlagc
re gle t ere

Duty to
rcgla tcr
oarrltgce
and procedure
to be followcd

50.(1) Every regietrar shal1
1n thc prescrlbed forn:

Provlded that 1t ehaI1
nlnlstcre of rellglon who are

nalntaln one regloter 1f that
worehlp.

malntaln a reglster of marrlegee

be permleelble for two or nore

llcensed under seetlon 78 to
regi-ster ls kept ln a piece of

(e) fne Registrar-Gcneral ehall malntaln a register of
forclgn narriagee.

5L.(1) Whcn a marrlage le contracted 1n civll formr lt ehall
bc the duty of the dlstrlct rcgistrar forthwlth to rcgietcr it.

(2) Whcn a marrlagc is celebrated by a mlnlster of rcllgion
acoord.lng to the rltee of a epccifled re1iglon, i-t ehell be h1e

duty forthwltb to register 1t.

(r) Whcn e marrlagc ie contractcd in felanlc forn j-n thc
prcaencc of a kadhl, lt eha1l bc hls duty forthwith to rcgleter
lt.

(4) Wircn a merriage 1e contractcd ia the prcaenca of the

dletrict regletrar, ln Islamic form (no kadht bclng prcecnt)
or accordlng to customary r1tee, lt shall be the duty of thc
dietrlct rcgietrar forthwith to registcr 1t.

(5) WUcn a merrl-age ie contrected ln Islaml-c forn or accor-
dlag to custonary rltcs and therc Is no kadhi- or dletrlct
rcglstrerl ae thc case may be, or regietratlon offlccr
prescnt, lt shall be the duty of the partlee to apply for
rcgietratlon, wlthln'tcn daye aftcr the marrlage, to tho
reglstrar or regletration offlccr to whon they geve aotlce of
intcutlon to me.rry.

(6) I reglstratlon offlcer to whon appllcatlon 1e made under

eub-scctlon (9) shell- eatlefy hlneelf that the marrlegc was

valldly contracted and shall then procecd. in the nanncr aet out
ln sub-eectlon (2) of eectlon 4L.

(7) A kedhi or dletrlct regletrar who rcccivcs a etetcnent
of pertlculere ecnt to hlm under eection 41 or under eub-.

sectlon (5) ehal1 forthwlth regleter the narriage:
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Provlded that, before registerlng Lny euch narriage, the
kadhl or dietrlct reglstrar may makc euch further lnqul_rles as
he thlnks necessary to eatlefy hlneerf that the marrragc was
va1li1y coatracted and that the facts eet out tn thc etatcment
of pertlculars are correct.

(8) I kadhl or dietrlct reglstrar to whom an app)-icatlon for
rc6latratlon ls made under sub-eection (5) ehall make sueh
lnqulrlce ee he thlnke necea'ary to satlefy hlmeerf that the
merrlegc wae validly contracted and may requlre thc attcndancc
of two wltnceeee to the marrlagc, and when eo eatlefled eharL
regletar the merrlage.

(g) A merrlagc may bc regietered undcr eub-eection
sub-aection (8) notwlthstandlng that appllcation for
tion wae not made wlthin thc prescribed tlme.

(7) or

regl.s tra-

Regle tratJ-on
of eubeletlng
unrcgle tcrcd.
narrlagea

52-(1 ) trttuer party to e subelating marrlage contractcd boforc
thc comnenocmcnt of thle Act, which has not bcen rcgletcrcd
undrr thc provislone of any writtcn law herctofore in force,
nay epply to tbe dlstrlct registrar or to a kadhi or to e
regiatratlon offlcer for the regietratlon of that marrlegc:

Provided that euch appllcatlon ehell_ not be nadc
rcglrtratlon offlccr 1n rcspect of a marrlage contracted
wlec than undcr cuetonary 1aw.

toa
of he r-

(a) on recclpt of an applrcation under thle sectlon, thc
dletrlct reglstrar, kadhl or regietratlon offlcer ehalr makc
auch lnqul-rlce as hc may thlnk neceaaary to eatlsfy hlneclf
that the alleged marriage was validly contracted.

(]) wncrc appllcatlon.hae bcen mada to a regletration
offloer, and hc hae satlsflcd hlmeelf as aforeeald, he ehatl
send a atatement of partlculars rclatlng to the marri-age to
the dlstrlct reglstrar, wlth a ccrtlflcate that he ia eatis-
flct that thc marriage wee valldry contracted undcr cuetomary
lew.

(4) wucre appllcatlon haa bcen madc to a dlstrlct rcgletrar
or kachl and hc hae eatlefled hlmeerf as aforeeald or whcre a
dletrl-ot regletrar hae rccclvcd a statement of partlculars from
e rcgletratlon offlcer, wlth hie certlflcate, hc ehal-1, subJect
to tbc provlelons of eub-eection (5), reglstcr thc marrlage.
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(5) Wirere applicatlon for regiotration hae been made by one

party to an alleged marrlage and the other party -

(a) denies that therc waa euch a marrlagei or

(b) cannot be found and the marrlage 1s dieputed
by any member of hle or her lmmediate fanl1y,

thc dlstrlct registrar or kadhi ehall not regieter thc alleged
merrlagc unless there j-e produced to hlm a declaratory dccree

of thc court that the alleged marriage wae validly contracted.

5r.(1) When any person who ls a cltlzen of Kenya hao contractcd
a narrlagc outside Kenya, otherwloc than under the provlstone

of eectlon 42, he or she or his or her epouee may apply to the

Rcgietrar-General for the registration of that marrlagc undcr

thle Act and the Regletrar-Genera1, on belng eatleflcd that the

narrlagc ie onc that should be recognized ae va11d undcr thc
provleione of eection 44, ehal-I regleter the marriegc.

(a) Wircn any euch narrlage ie contractcd in a country for
which a regietrar has been appolnted under sectlon 8, an appll-
catlon undcr sub-section (1) shall be sent to the Reglstrar-
Gencral through such registrar.

(r) tire Regletrar-GeneraL may acccpt as evidence of a

marrlage contracted ln any country outeldc Kenyar a ma::rlage

ccrtlflcatc iseued ln that country or such other evldencc as he

may conelder eufficicnt.

(4) Wtrere any euch certlflcete ls not 1n Englleh 1t eha1l be

accompanied by a traneLa.tlon lnto Englleh certlfied to bc

corrcct by a coneular offlccr or notary publlc or such other
pcraon as the Regletrar-General may, in any particular ceser

&pProve.

54. Wlthin thlrty days after the tast day of every month,

evcry regletrar shall ecnd to the Regletrar-General a copyr

certifled to be a truc copyr of all entries made during that
month ln the reglster of marrj.ages in hls cuetody:

Provlded that whero two or norc minlstcre of rellglon
are malatalnlng onc regleter, any of them may certify thc copy

requlred by thle eectj-on.

55.(l) When any rcgletcr of marrle6es nalntalned under thls Act

has been coeplcted, thc regietrar ehall forthwlth scnd lt to
thc Regletrar-Genoral.
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(2) trvery person who, immedlately before the conlng lnto
forcc of thls Act, wae a regletrar of marriages under the
Marrlage Act or the Afrlcan Chrietlan Marrlage and Dlvorce
Aot,or rn. aesistant regletrar under the Mohammedan Marrlage

Rdqletratlon
and Dlvorde/Act, shal1t e6 soon a6 practicable thereafter, send

all reglstere of marriagee and divorcee in hi-s poseessi-on to
thc RcgJ-strar-General :

Provlded that the Rcgletrar-General may permit thc use

of any euch reglstero for regletration under thie Act until new

regleters in the form prescribed under thie Act are avallable.

56.(1) tire Regletrar-General shal1 malntain an indcx ehowing
thc naroee of all partJ-es to regletered marrJ-agee.

(Z) Any parson may rcqulre a aearch to bc rnade tn the lndex
and shall bc entltled to inepect -

(a) the entry ln the marriage register relatlng
to any marrlagc, lf that register has been

sent to the Regletrar-General under section
55i or

(U) t-n any other caee, the certl-fied copy of that
cntry ecnt to the Rcgistrar-Ggneral under
eection 14,

or to receivc a copy of that entry or of the certlfied copy of
that cntry, as thc caaa may be, certlfled to be a true copy.

(l) f'or the purpose of this secti-on, refc,rences to en entry
ln a reglster of marrlages includc references to an entry ln a

rcglater of nerrlagce kept under any written law heretofore in
force.

5?. Thc Regletrar*General ehaIl maLntaln a reglster of annul-
nente and dlvorcee and shall forthwith enter therein thr
prescrlbed pertlculare of eI1 decreoe sf annulment and dlvorco
ecnt to hlm under scction 58 and of aLl decreee of annuLnent
and divoroc for the rcgletratlon of whlch appllcatlon Lc nadc

undcr aectlon J!.

58" Every court whlch granta a decrce of annulncnt or divorce
shall- forthwlth send one copy of the decree, certi_fled to bc a

truc copy, to the Rcgletrar-Gencral, for registratlon.

Malatenance
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dccreee of
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Regletrar-
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59.(l) Where a marriage whlch waa contracted in Kenya ls annu-
IIed. or dlssolved by the docree of a court outside Kenya,

cC-ther of the partleo may apply to the Regietrar-GeneraL for
the reglotration of that dccree and the Regletrar-General, on

bclng eatlsfied that the decree le onc which should be recog-
nlzed aa cffectlve under the provlel-ons of eectlon IO2, ehal-I
regleter thc decree.

(a) ln appllcatton under thle eectlon ehall be acconpanled

by an offlce copy of the decree and, where that decrce ls not
1n Engllsh, by a tranelatlon thereof lnto Englieh certlfled to
bc corrcct by a consular offlcer or notary public or such other
pcroon aB the Registrar-General nay, ln any particul-ar caBe,

Lpprovc, and by a statutory declaratlon &6 to the facte which
gavc the court jurlsdictlon.

5O-(t) Where a rnarrlage hae beea converted from monogamoua to
potentlally polygynoua or from potcntlally polygynoue to mono-

Elmoua, the Regletrar-Genera1 ehall, on recelpt of a copy of
the declaratlon made under Bection 19, cause the entry ln the
reglatcr of marrlages reLating to that roarriage to be endorsed

wlth e note to that effect and wlth such refercnce ae wlll
cnablc the declaration to bc traced.

(2) Wtrcrc a decrce of annuLment or dlvorce, wherever granted,
hea dctcrnlned a marriagc whlch was contracted in Kcnya and

whlch hae been reglstered under the provlslone of thls Act or
eny writtcn 1aw heretofore 1n force, the Reglstrar-Gencral
shall, on regleterlng that decree, cau6e the entry 1n the
feglster of marrlagee relatlng to that marrlage to be marked

wlth the wordrrDetermlncdrr and a rcferencc to the proceedings

1n which the decrec waa greuted.

51.(1) fne Regietrar-General, or any registrar on the dlrec-
tions of the Regletrar-General, nay correct any error ln any

regleter or 1n any marrlage certi-flcate.

(2) Every such correction sha1l be nade in such a way that
what wae wrltten is not rendered illegibIe and shaLl be authcn-
tlcated by thc slgnature of the Reglstrar-General or of the
rcgletrar, a.e the ca6e nay be, and the d.ate of the corrcction.
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(]) wnere appllcatton ie nade for the correctlon of a

nrrrlage certlficatc, the Regletrar-Gencra] or the reglsttrar,
ea thc case may be, shall requlre thc productlon of the certi'
floatc issued to the partlcs eo that lt may similarly bc

corrccted, but may dlepensc wlth euch production, where he 1e

eatleflcd that lt is lmpoeslble or lmpractlcable.

62, The Mlnieter ehall have power, by notlce publlshed in
the Gazctte, to euepend the provj-elone of thls Act rel"etlng to
regletration of marrlages contracted accordlng to rltee recog-
nl.zed by cuetomary law in relatlon to any ar6a, to bc epeclficd
l-n euch notlcc, where he consj-ders that adequate facllitice
for such regletratlon do not cxist.

6), Thc fol-Iowlng docunente eha]L bc admleelble 1n cvidcnce
wlthout proof ln any court or before any person hevlng by law
or conacnt of partLee authority to take evldence and shal1 be

prlma facie evldcncc of the facte recorded -

(a) a marriag.e ccrtlflcate issued under this Act
or eny prcvlous wrltten lawi

(U) a copy of euch marriage certlficate purportlng
to be certlfied as a true copy by thc regletrar
havlng cuetody of the orlgind;

(c) an entry in any register of ronrrlagee kept
under thls Act or any wrltten law heretoforc
in force;

(a) a copy of an entry ln any such rcgleter purpor-
tj"ng to be certlfled as a true copy by the

Reglstrar-Gencral or the regietrar havlng
cuetody of the regJ-eter;

(e) a copy of an entry ln a return sent to the
Rcgletrar-General 1n accordance wlth sectlon
54, certlfled by the Reglstrar-General to be e
truc copy of such entry;

(t) an entry roade, prlor to the coming lnto forcc
of thle Act, ln any reglstcr of narri-agee by

the proper authority of the KhoJa Shla Ith'naeherl,
the ShJ-a Imaml Iemalll or thc Bohra communlty or
a copy of any such entry ccrtlfled by the propcr
offlcer of that authorlty to be a truc copyi
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(S) fn reLation to a marriage celebrated ln a place
of worshlp at a tinc when the offlclal regletra-
tlon of such marrlagee wae not required, an

entry 1n any regieter of marri-agee kept by the
proper authorlty of the rcllgion concerned or a

copy of any such entry sealed wlth the aea1, 1f
en;rr of that authori.ty and certlfled under the
hand of the regtstrar or other prope,r offlccr
of that authorlty to be a true coFry.

PART IV: PROPERTY, RIGHTS, LIABILITIES AND STATUS

54. A marrled woman shall have the eame rlght as hae e' man

to aequlrc, hold and dlspoee of property, whether ruovable or
lnmoveblc, the eame rlght to contract, the earoe right to aue

end the same liabllity to be sued ln contract or ln tort or
othcrwlac.

65. For thc avold.anec of doubt, it le hereby dcelared that,
oubJect to the expreaa provlelone of any wrltten Iaw, whcrc a

,aan hae two or more wlvee they shaIl, ae euch, enJoy equeJ.

rlghte, be eubJect to equal 11abllttics and have equal etatus
ln 1aw

56. SubJect to the provi-sions of eection 6? aud to rny agrcc-
ncnt to thc coatrary that tbc partlea may nake, a merriegc
ahal-l not operate to change the ownerehlp of eny proparty to
wblch clthcr the hueband or the wlfc may be cntl-tlcd or to
prcveDt elther the hueband or the wlfe from acqulring, holdlng
end dJ.sposlng of any propcrty.

62.(l) Whcre any eetate or lntercet in the natrimonlal homc 1c,

owned by thc husband or by thc wj-fe, he or ehc ehaI1 not.,
wh1lc the marrlage eubeiete and wlthout the conecnt of thc
othcr apouac, ellenatc lt, whether by way of eatrc, glftr leaac,
mort6rge or otherwi,ec, and fhe other Bpoucc ehall bc dccmcd to
have an lnterest thcreln capable of belng protectcd by cavcatr
ceution or otherwlae under any law for the timc being ln forco
rclatlng to the regletration of title to land or of deele.

(e) Wnerc eny pcraon ellenatee hla or her eetate or lntcrcet
1n thc natrlmonial homc ln contraventlon of aub-ecetloa (.1 ).,

thc catetc or lntcrcst so traneferred or created ahel1 bc sub-
Jcct to the rlght of the othar apouae to contlnue to resldc in
thc matrlnonlal homc untl1 -

,1
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(r) tire marrlagc ls dlseolved; or

(U) the court on a decrec for eeparation or
an order for malntenance otherwlse orders,

unlce6 the pereon acquiflng thc cetate or intercst crn aatlefy
thc court that he had no notlce of the interest of the other
3pouse and could not by the exerclee of ordlnary dlJ-lgcnoo
bevc bcconc aware of it.

(r) Wtrcre any catete or lntcr,cet in the matrlmonial honc

swacl by tho hueban{ or by the wlfc and that hueband or wlfo
doscrta hle or her epouec, the descrted epouee ehal_l not bc

]kblt to be evlcted fron thc natrimonial home by or at tho
lnataaoc of thc huebend or thc wlfe, es the case nay bc, or
rny pcrson clalnl-ng through or under hirn or hcr, cxccpt -

(r) on thc eele of thc cstate or lntcrcet by thc
oourt lu cxecutlon of a dccreo agalnet thc
huEband or wlfc, ee thc ceec may bc a , or

(U) Uy a truatec ln bankruptcy of the hueband or
wlfc, as the caec may bc.

1t

f)

Preaunptlone
ae to propcrty
ecquiraC
during
narrirge

58.
porty

(r)

Whero, durlng thc subeletence of e marrlagc, ..ny pro-
le eoqulred -

ln the namc of thc hueband or of the trlfc,
thcrc ehalL be e rsbuttabJ.e prceumptlon that
the propcrty belonge abeolutcly to that
porson, to thc excluelon of hia or her Bpouec i

ln the n&nes of thc husband and wlfe Jointly,
there ahall bc e rcbuttable preeunptlon that
thel'r bcneflcial intcreets thercln arG equal .

SubJect to the provlelone of the Bankruptcy Aot, no

ehalL bc lirbla for any debt contracted by hla or hcr
prlor to thelr marrlagc.

(u)

69. Whcrc, during the eubeletcnce of e marrlage, clthcr
apouac glvcs rny property to thc other, therc ehall bc a rcbut* -

teblr prceunptlon that thc property thercafter bclonga ebeolu-
tc)-y to thc doncc.

Glfta between
huebaud end
wlfc
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71. Except

or by decree

of the court

(a) ft eha1l be the duty of every hueband to
maintaln hle wifc or wivee and to providc
them wlth euch accommodatlon, clothlng
and food a.E may be reasonable havlng regard
to hle meana and statlon ln 1lfe;

(u) ft shal-L be the duty of every wlfe who has

the means to do ao, to provide in slmllar
n&nner for her husband lf he 1s lncapacitated,
who11y or partially, from earnlng e Ilvetl-
hood by reaeon of mental_ or phyelcal_ tnjury
or 111-hea1th.

72.(1) suu5ect to the provlslons of sub-sectlons (e) and (]),
a wife 1e presumed, unless the contrary le proved, to have
authorlty to pledge her husbandrs credi-t, or to borrow noney
1n hls namer or to u6e any of his money whi-ch le ln her posee-
selon or undcr her contror, or to convert h1s movable property
into money and use the same, eo far as such credit or moncy ie
rcquired for the purchase of necesearl-es for hereclf and the
infant children of the marrlager approprlatc to the husbandre
mcana and way of life.

Q)

(a)

Such authorlty eha1l be preeumed only -
whcre the husband and wi-fe are 11vtng togetherl
or

where the husband and wlfe are eeparated under
an agreement whlch provldee that the husband
w111 pay ma.lntenance to the wlfe and he hae

falled to comply wlth that agrecment i or

whcre the husband has dceerted hle wife or by
hle conduct hae cornpelled her to leave hlm.

(b)

(c)

(]) llot*ithetandlng anything 1n eub-eectlorr(t) and (2), no
euch authorlty shall bc presumed where it ie proved that the
wife 1s llving openly in an adulteroue associatlon.

(4)

shall

(a)

Thc preeunptlon of authority set out in sub-sectlon (1)
be rebutted by evidence -
that the wlfe wae a)_ready recelvJ_ng a eufflclent
allowance or eufflclent nalntenance or had suf-
flcient neans I
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(U) tlat the wj-fe already had a sufficiency of
the goode so purchasedl

(c) that tne goods so purchaeed were exceselve
1n quantity or extravagant having regard
to the husband'B means,

and lt shal1 bc lmmaterlal that a person glving credlt or
londlng noney may havc been unaware of the fact.

Hueband and
wlfc and the
Iaw of tort

No rlght of
sPOueG to
infl1c t
c orporal
puniehne n t

Agrcemcnts to
1lve apart

?r.

(e)

(b)

(c)

As from thc commencement of thie Act -

no hueband shall be ]labIe for the torte of
hls wlfe by rcason only of hls belng her
hueband;

a husband and wlfc shall have tha sanc 11a-

blllty in tort towards eech other as lf they
werc unnarrlcd;

nelther a husband nor a wlfe ehall be cntltlod
to clain damagee, ln an actlon arislng out of
any ncgligcnt act or breach of duty, In ree-
pcct of the lose of the help and companlonehlp,

as euch, of hle or her apouse.

74. For thc avoldancc of doubt, lt 1e hereby dcclarcd that,
notwithstandlng any cuEtom to the contraryr no pGraon hae_rny

rlght to lnflict corporal punlshment on his or her spouec.

75. Thc partles to a marriagc may agree to llve epart and

eny euch egrccncnt, lncludlng any provislone as to malntcnancc,
matrlnoniaL property and the cuetody of the infant chlldrcn, 1f
aDXr of the marrlage ehal1 be vaLld and enforceable:

Provtded that thc court ehal-I have power, whether thc
agreencat was nadc before or after the comlng lnto force of
thls Act and notwithstandlng &ny provislon to the oontrery ln
any euch agrccmcnt, on the appllcatlon of elther party at any

tlmc ead fron tlme to tine to vary or set aelde any eucb pro-
vleions -

(1) where 1t le eatieflcd that the circumstances
have changed ln any material respect; or

(f:-) eo far ae the custody of chl]dren ls concerned,
if lt le eatlsfled that the agreed arrangemcnta

arc not 1n the bcet intereste of thc chlldrcn.
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?6. Notwlthstandlng any custon to the contraryr a wonln

whoec husband hae died eha1l thcreafter be free -

(a) to reeide wherever ehe may please; and

(b) to remaln unmarrled or to marry agaln any

nan of her own chooelng.

PARI V: MISCELLANEOUS RIGHTS OP ACTION

??.(1) A sult may be brought for damages for the breach of a

promlee of marriage made ln Kenya whether the breach occurred

in Kenya or elsewhere, by the aggrieved party or, whcre that
parent or

party ls below the age of eighteen year6, by h1s or her/guar-
dlan:

Provlded that -

(a) no suit shall be brought agalnet a party whot

at the timc of thc pronlser was below the agc

of cightcen yoara i

(b) no damagcs ehal1 be awarded ln any euch actlon
in exceee of loes actually suffered as a result
of expcndlture lncurred ae a direct reeul-t of
the proniee.

(e) A eult may simllarly be brought 1n reepect of thc'breach
of a promlec of marriage made in any other country but only lf
euch en actlon would 11c under the law of that country.

(]) i,to eult ehal1 be brought for epeclfic performance of a

promiee of narriage.

?8. No euit shall" be brought for dama.gee for the breach of a

pronlec of marrlagc more than one year after the date of thc

breach.

79. A eult may be brought for the return of any glft nadc ln
aontcnplatlon of a marrlage whlch hae not been contnactcdt
whcre the court le eatleflcd that it wae madc with thc intcn-
tion on the part of thc giver that it should be coaditlonal on

thc marrlage beJ-ng contractcd, but not otherwiec.

8O. An agrecment to glve dowryr whether nade before or
after the comlng into force of thls Act, eha1l be cnforcaable
ea e contract, and the breach of any auch agreement eha11 glvc

rlec to remedlce for breach of contract, 1f the marnlage ln

rcepect of whlch the agreecent to give the dowry wae madc haa

bcon contracted, as if the agreement had been one for valuablc
conslderation.



Sulte for
return of
dowry

Liml tatlo n
of actlons
relatlng to
dowry

Right to
damagcs for
adultery

Right to
danagee for
cntlceroent

198

81. A sult may be brought for the return of dowry, J-n whole

or ln part, where it has becn glven ln antlcipatlon of aa

lntcnded marriage which has not been contracted or whcre,

undcr cuetomary Iaw, j-t ie recoverable on divorce, but not l-n

consoquence of the death of thc wife.

82. ( t ) Ns sult to enforce an agreement to give dowry or to
r€covcr damagee for the breach of euch an agreement shaLl be

instltuted after the death of either of the partleo to thc
narrlagc ln reepect of which the dowry was to have been given.

(Z) llo euit for the return of dowry sha11 be inetltuted -

(e) on account of an lntended marriage not havlng
becn contractedi morc than threc year6 after
the date when the marrlage wae to have becn

contractcd; or

(U) on account of a marrlagc having been deterrnlneC
by dlvorce, nore than three yeara after the datc
of thc decree or, in thc caee of a dlvorce
obtai-ned before the coming into force of thie

. 
Act, the date when the divorce became effectivc.

8r,(l) A hueband or wifc may bri-ng a sult for damagce agalnst
any paraon wlth whom his or her 6pou6e haa committcd adultery:

Provlded that no euch proceedlag ehalL lle -
(a) whcrc the aggricved party hae coneented to or

connivcd at thc adultery;

(b) wbcre damagce in respect of the alleged adul-
tcry have been claimed in a petj-tion for divorcc.

(a) I eult brought under thj-e section shall be dlsmieecd lf
the dcfcndant satlsfles the court that he or ehe did not know

end had no reaeon to bclleve that the pereon with whon hc or
sho conmltted the act of adultery was narried.

84. ( t ) A husband or wifc may brlng a sult for damagce egalnst
any pcraon who hae, for any rea6on, cnticed or induced hle or
hcr epouee to deeert hlm or hcr.

(Z) I sult brought under thle eectlon shall be dienleacd lf
the court is eatlsfled that thc conduct of the plalntlff haa

been euch ae to Juetify or excuse hle or hcr spousc leavlng
tbc matrinonlal- home.
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85.(f) Damages for adultery or enticenent ehall be 1n the

dlacretlon of the court but ehall not include any cxenplary or
punltlvc element.

Q)

(a)

In asscseing euch damagee, the court shall- havc regard

to any relevant custome of the conmunity to
whlch the partlcs bclong;

1n caece of adultery, to the qucstion whether

husband and wj-fc wcrc 1lv1ng together or
epart i aad

to any damagcs that nay havc bcen awarded

in any crinlnal proceedlnge arlsing subetan-
tlally out of thc sane facte.

(b)

(c)

PART VI: MATRIMONIAL PROCEEDINGS

Juriedicti-on, procedurc and general provlslons

85. Orlglnal Jurlediction ln matrj.monlal proceedlnge ehal1
bc veetcd -

(a) where

forn,
kadhie

(b) 1n att
C ourt
clase:

Provlded that thc Chlef Justlcc may, at any tlnc and

fron tlmc to tlmc, wheu hc conslders 1t ncceEieary for the due

admlnietratlon of Justice, by order confer jurlsdlction 1n

matrlmoniel proccedings on eny magletratc.

the marrj-agc wae contracted 1n Islanlc
coucurrcntly ln the Hlgh Court and ln
I courte i and

other casear/ concurrcntly 1n the Iligh
and ln magistrateer courts of the flret

Any peraou may pctj-tion the court for a declaratory

lf hc or shc ie domiclled ln Kenya; or

lf hc or 6hc le rcsldent ln Kenyai or

where the dccrec Bought 1e as to the validlty
of a ccremony which took place ln Kenya and

purported to be e marrlage.

82.(r)
decre c

(e)

(b)

(c)
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(Z) lny peraon may pctition the court for a dccrc. of sepa-
ratlon lf he or ehe hae bccn rceldcnt ln Kcnya for at lceet onc

ycar lmnediately precedlngr and ia preeent in Kenya at the tlme
of thc preeentatlon of thc petitlon.

()) lny pcrson may petltlon the court for a decree of annul,-
nGnt or r deorec of divorca lf ha or ehe -

(e) te domlclled ln Kcnyal or

(U) traa bcen reeldent ln Kcnya for at 1eaet two

ycars lmnodlately prcceClng the preeantatlon
of thc petitlon.

(4) Any pcraon may apply to thc court for nalntanancer or
for custody of lnfant chlldrcn or for any other matrlmonlel
rcllof If -

(e) irc or shc is dornIclled 1n Kcnya; or

(U) tro or she ig rceldent ln Kenya at the tlne of
thc appllcatlon; or

(c) Uotfr partlee to the marrlage are preeent ln
Kcnya at the ttne of thc appllcation.

88. Whcre a matrlnonlel groceedlng hae bccn lnatltuted ln a

megJ-etratcre court or ln a kadhlre court, it, shall bc lawful.
rt aay tine bcfore Judgraent, for the lligh Court, on thc eppll-
cation of elther of thc partlee or of the magletrate or kadhl
to tranafcr thc procccdlng to ltee1f or to aome other maglat-
ratcts court or kadhlrs court.

89. A nagletratc or kadht hearlng a matrlnonlal procacdlng
ney at rny atage of the proceedlng state j_n the fonra of r
Bpcclal case for the oplnlon of the High Court any qucetlon of
lew erlelng 1n the proceedlng.

90.(1) Any pcreon aggrleved by any declel-on or order of a

naglatretcra court or of a kadhi'a court in a matrlmonla1 pro-
cecdlng rney appcal therefron to thc Hlgh Court.

(a) ln appeal to the Hlgh Court ehall ba fl1cd 1n thc magl-
gtratcra court or thc LadhltE court, as the caee may bc,
wlthln thlrty deya of the dcclglon or ordcr agalnst whlch thc
eppoel le brought

(l) Thc provlalone of thc Clvl1 Proccdurc Act rclatlng to
eppeele ehal1 not apply to appea).e undcr thle Act.
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91.(1) Any pereon aggrlcved by a decislon or order of thc
Court 1n 1te appellatc Jurlsdlctlon nay appeal therefrsn
thr Court of Appeal for Eaet Africa on any ground of 1aw

nlxcd law and fact.

Iti.gh

to
or

(Z) lny pereon aggrleved by a declslon or order of the Hlgh
Court ln lte orlglnal Jurledlctlon may appeal thercfrotr to thc
Court of Appeal for Eaet Afrlca.

9"2.(1) Every proceedlng for a declaratory dccrcc or for e decrcc
of anaulnentr separatlon or dlvorce ehall be lnetltutcd by

potltlon.

(2) Evcry eppLtcatJ.on for nalntcnaacc, or for cuatoiy of
chl1lron, or for any othcr matrlmonlal reIIcf eha11, unLcea

lnoLuCcd 1n a pctltlsn for a dcclaratory decrce or for rnnul-
roontr scparatlon or dlvorce, be by aunnona ln chamberg.

9r. It ahall bc Iawful to lncludc ln any petltlon for natrl-
nonlel r6llcfr a prayor ln thc alternatlve for any other
metrlnonlel rcl1cf.

94. The rcapondent to any petltlon for matrlnonlal rclicf
ney lncludc ln hls or her anewor to the petitlon 

" ofc""-pr*y.r
for any other form of matrlmonlal re1lcf and the court ehe11

have power to grant any rellef on euch craes-praycr that 1t
mlght have grantcd on a pctltlon for the rclIef eought.

95. A11 pctltlone ln matrinonlal procccdinge shaI1 bc hcard
la opcn court:

Provldcd that -

(1) thc court ehaLl havc power ln lts diecrc-
tlon, 1n exceptlonaL clrcurastancca, to
ordcr that the publlc be exoiludcd fron any
he arl ng ;

(il) .whcrc, to.. comply wlth thc requlremcnts
of eub-sectlon (2)(b) of section 1]4, thc
court qu66tlone an lnfent ae to hle or her
wLehcs regardlng cu6tody, 1t ehal1 do eo

1n chambera.

95. Evidcncc of mleconduct by a husband or a wl-fc ehaIl not
be llrfubslblc ln any matrlnonlal proccedlng on the ground of
oonnlvancc by thc eggrleved apouec but no p.raon ehell bc entl-
tlcd to eny re11cf by rcaaon only of misconduct at whlch hc or
Ehc hee coanivcd.
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9?. Evl-denca of mLeconduct by a husband or a wlfc ghi,l-l not
be laadnleelblc ln any natrlmonlal proccedlng on thc grouad
that thr mleconduct waE conConcd by the aggrtaved apouaG.

98i Thc court eha]1 havc power to dlamlse any pctltlon or
eppllcctlon or make auch other order as lt rnay thlnk tltr
lacludlng an ordcr aa to coeta, ln any cagc whcrc lt la gatle-
flrd thet thc pctltloner or appllcant hae attcmptcd to dccelvc
thc court 1n any materlal rcepect or has wllfully fal1cd to
6rk. r fuII dla&surc of aII relevant facte.

99i fa any clac whcrc thcrc La e croaa-praycr or I oroEa-
potlttca for natrlmonlal rcllef, the court shall not graut
Cccrccc lnIfavour both of thc pctltloncr and of thc rcapendcnt,
cxcopt aa rcgarde any ancllIary reIIef.

IOO,., For t hc avoJ-dencc of doubt, lt te hcrcby decLarcril that
rcl1cf by rey of ennul,mcntr acparrtlon or dlvoroc mey bc

grentcd by a elnglc dccrce end a dccrcc grantlag rc1lcf chal1
no lougo'r bc precedcd by a dccrcc n1gi.

1O1,.(1) Coata lu natrlmonlal proccedlngs shall bc in thc dls-
crctlon of thc court:

Provlded thet a yon&n ahall not be ordercd to pey thc
corta ol hcr hueband or forncr hueband unLcae tha court Le

retlaflod thet ehc has eufficlcnt propcrty of har own to makc

guoh an ordcr rcaaonablc.

(a) lt any ataga of a mrtrinon1el procaedlng, thc court
ney, ln ttr Clscratlon, ordcr a Ben to furnlab eccurlty for
tho peynent of thc costs in that procccdlng of hla wlfc or
forncr wLlc.

1,02r Whcrc e court of conpctent Jurledlctlon in any forelgn
oouatry haa paeead e decrcc ln any matrlmonial proetcdlng,
whcthcr er161ng out of e merrlagc contracted ln Kcnyr or clac-
whcrc, auch dccrcc ehell bo rccognlzcd as effectlvc for eI1
purpor.N of thc law of Kcnya -

(a) 1f tha pctltlonJ-ng party waa domlctlcd ln thet
country or had bsen rceldcnt thcrc for at leeet
two yeara prlof to tha flllng of thc petltlonl
or

(b) tctng e decrrc of annulmcnt or dlvorcc, 1t hnt
bcrn rccognlzcd as effcctlvc 1n a declaratory
dccroc of a court of conpctcnt Jurledlction ln
thc country of domlcll. of the partiee or althcr
of than.
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101. Where any peraon hae obtalned a dlvorce, otherwiec than
by dcorec of a court, in any forelgn country, thc dlvorc€ Bha1l

bc rccognlzed ae effcctivc for all purposea of thc law of
Kaaye 1f -

(e) l-t was effectlvc accordlng to thc 1aw of thc
dlonlcll of each of the partlee at the tlne of
thc dlvorce 1 or

(b) lt hae been recognlzed ae effectlvg ln a dccla-
retory decrce of a court of conpctcn,t Jurledle-
tlon ln thc country of donlcil of the partlee or
.lthcr of thcm.

Dcclaratory deciiee

104.(1) Ia any procccdings undcr thle.Par,tt .thc court nayr on

th. prtltlon of any lntcreatcd pcreonr. grant_ a declaratory
docroe, wlth or without conacquential rel-lef, and no aueh
procacdi-ng shal-l be opcn to obJectlon on thc ground that lt
le a lcclaratory decrcb that 1e eought or that no coascqucntlal
rc11cf 1a cLalaed.

(2) Wlthout prcJudlce to thc gcnerallty of aub-scctioa ('l),
tbe court nay -

(a) on thc pctitlon of any pGreon who was e p&rty to.
e cGremony purportlng to b. a narrlege, whcthcr ..

suoh ccrcmony took place in Kenya or any othcr
country, grant a decrec declarlng thc. ccrcnony
to have bccn or not to have becn a valld merriegc
for the purpoaea of the law of Kcnyag or

(U) ou thc pctltlon of any peraon who dcslrca to
catabllah that he or eha or elther of h1e or hcr
parcata waB born lcgltlnater grant a decrcc
daclarlng that thc parcnte or, aa thc caec ney

bc, thc graadparcnte of euch pcraon wcrc law-
fu11y narricd; or

(c) oa thc pctition of any pGraon who clalas that h:lr
or hcr narrlagc wae detcrmined under Islanlc or
cuBtoDary law prlor to the comlng lnto forcc of
thle Act, grant a decrcc declarlng that thc
aerrlagc wea or weo not ao deternLncd; or

(a) on thc petltion of aay pcraon who c1a1ne that hlc
or hcr orrrlagc haa bcen annullcd or dleeoLvcd
uadcr thc law of any country other than Kenye,

grant a Cecrcc dcc1erln6 that, for thc purpoeoa

of thc law of Kcnya, thc marrlagc wa6 or wla Dot

ao detcrmined; or
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(e) on the petition of any person who can ehow

reaeonable grounda for suppoelng that hla

or her .ipouae le deadr Srant a decree dec-

Iarlng that such apouec ls presumed to be

dcad '
or E..Jr, ae the caae may bc, dlsmlee thc petitlon'

105.(1) A decree declarlng that onG of thc parttee to e1-

n.rrhgc le preeuncd to bc dcad ehallr Xf that party la not

in fect doad, operatc to determlne the marrlage &a iron e datc

thlrty deye from the datc of the decrce, whcrc no appeal or

notloo of appeal, ae the caaG may be, hae bcen fll-cd wlthln

thet tlnc, or ln any other caac on the ftnal detarnlnatlon of

tbr appcel or, whcre a eccond appeal lles, on the flnal dctcr-

minatlon of that appeal or on the explratlon of thc tj-mc for

glvlng notloe of aPPeal.

(a) lny othcr dcclaratory decree or the dcolslon on eppeal

fronenyeuchdccrccehallbcconcluelveaebctwccnandblndlng
upen all p.raona who wcrc partleE to the proccedlng or w'rc

acrvcd wlth notlcc thcrcof antl all PCraona clalmlng undcr any

cuoh pcraone.

Annulmcnt

106. Thc oourt ehall havc powcr to grant a dccrcc of annul-

Ecntltrrcapcctof&nymarrlagewhlchlevoldableundcrthc
provlalona of eectlon 47:

Provleled that

(1) wherc the petltlon 1e founded on an

allegation that at the tj'me of the

marrlage the reapondent was eubJect

to recurrcnt attacke of lneanlty or

epllepey or waa eufferl;nS from venereal

discaee ln a comnunlcabLe form or was

prcgnant by some person other than thc

petltioner' the court sha11 not grant

a decrec unlese lt 1e eatlsfied -

( t ) tirat the Pctj-tion waa f 11ed

wlthln one Year of the date

of the marrlage i and

(2) that et the time of tho

marrlage the Pctltloner waa

tgnorant of tho fact alleged;
end

Partiee to a
pctition for
annulne nt

Effect of
decrec of
annulment
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(l) that marital lntercourse has
not taken place wlth the con-
sent of the petitioner slnce
dlecovery by the petitioner
of that fact.

(rr) where the petition 1s founded on an a1le-
gation that at the time of the marrlage one
of the parties was below the age of twenty-
onc yeara and that consent as requlred by
acction 2) had not been glven, the court
eha1l not grant a decrec unlese 1t ls eatie-
fiod that the petltlon wae filcd before that
party attalned the age of twenty-one years.

1o7.(1) subJect to the provielons of eub-sectlon (2), a petl-
tlon for annurnent of a narrlage may only be brought by one of
tho partles to the marrlage and wherc the petition ra founded
oa eE allegati_on of facts of which oae party wae ignoraat at
thc tfune of thc marri-ager o&X only bc brought by that party,
and whcre the petltion ie founded on the wi1fu1 refueal ef one
party to conaummate the marrlage, tr&y only be brought by the
other party.

(2) A petltlon for annulment of a marrlage on thc ground
that one of thc partlee was below the agc of twenty_on6 yeara
and that the consent of hle or her parent or guardian or of the
court to thc marrlagc had not been glven may be brought by the
parant or guardlan of that party.

108.(1) Thc partiea to a narrlaga whloh has been annulled by
decrce of the court eha11 be deemed never to havc been narrled:

Provided that a decraa of annuLnent sha1l not -
(1) rendcr any child of the marrlage llIegi-

tlmate; or

(11) rcnder lawful anythlng whlch wa.e donc
un)-awful1y during the marrlagc or rendcr
unlawful anythlag nhlcb was done lawfully
durlng thc marrlagc; or

(tt:.) affect the conpetence or conpe1lab111ty
of elther apouae ae a wltnese J.n respect
of anythlng done or not done, or any
prlvllcge In reepect of communicati-one
aadc, durlng the marriagel or

(1v) relleve the hugband of any debt properly
lncurred on hie behalf by hls wife durlng
the marrJ_age.
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(a) I decree of annulment ehall be effectlve as from a

detc thlrty days from the date of the decree, lf no appeal or

notlca of appea)-, ae the caec may be ' has been flled wlthln

that tlme and 1n any othcr case on the flnal determlnatlon of

tbc appcal or, wherc a eecond appeal llee, on the finel

dctcrnlaatlon of that appcal or on tha explratlon of thc tlmc

for glvlng nottcc of aPPeal

Se parat ion and Dlvorce

109. SubJcct to the provlelone of sectlone 87, 110 and 111'

any marrled peraon may petitlon the court for a deerec of

scperatlon or divorcc on the grouad that hls or her marrlege

haa brokcn down, but no decrcc of dlvorce ehal1 ba grantcC

unlees tha court !s setlsfled that the breakdown 1a lrrcparablc.

110.(1) No pGraon eha1I, wlthout the prior leave of the courtt

pctltlen for dlvorcc beforc the expiry of three ycara from the

datc ef thc marrlage whlch it is sought to dissolvc'

(2) Leavc eha11 not be granted to petitlon for dlvoroe

withlu threc yearB of roarrlage except where 1t 1s showa that

exccptional hardshlp is being suffered by the pe16on applylng

for euch lcave.

(,) ln appllcatlon nay bc madc to the court under thle

scctlen citber beforc or after reference to a concillatory
bod,y undar ecctlon 111.

111.(f) No person sha1l pctltlon for dlvorcc unlcee hc or ehc

haa flrat referred the matrlmonlal dlfflculty to a coucillatory

body and that body has ccrtlfled that 1t hae falIed to recon-

clle the partlee:

Provldcd that thle requlrcment eha11 not apply in any

ceEe

where the petitioner allegee that he or ehc

hae been desertcd by, and does not know the

whereabouts of, hle or her spouae; or

whcrc tha rcspondcnt 1s reelding outsl-de

Kenya and lt 1e un1lkely that he or ehe

w111 enter the Jurlsdiction within the cix
aonths next ensulng after the datc of thc

petitlon i or

where the reepondent has been requlred to

appear bcforc a conclliatory body and hae

wlIfu11y faiLed to attcndi or

(i)

(11)

(rli)

Procccdlnge of
conc illatory
bodtee
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where the rcepondent 1e lmprleoned
for 1lfe or for a torm of at leaet
flve ycare I or

where the potlttoner allegee that thc
respondent ls eufferlng from lncurable
mental 111neae I or

where the court le eatlefled that therc
arc extraordlnary clrcumetancee whlch makc

rcfcrencc to a concl-11atory bocty lmprac-
t1cab1c.

r

a

(a) n natrlmonlal dlfflculty nay be rcfcrrcd to any oon-
ctlletory bodly acceptablc to both partlGe but, wherc they anc
unablc to agrec on a. conclliatory body, ghalt bc refcrrcd to
thc nerrlagc trlbunal for thc arca ln whlch thcy rcsld. er,
rhcrc they arc J-lvlng ln dlfferent arcae, to thc marrlagc
trlbunal for the area ln whlch thcy last r cslded togcther.

())

(a)

A conci-1latory body meane -

a counci-1 aet up for the purpoaes of reooncl-
llatlon by the appropriate authori,ty of any
epcclflad rcllglon i or

a councll of 1oca1 eldore rccogn:Lzcd ae

arbltratore undcr cuatomary or lelamlc law1
or

(b)

(c) a marrlagc trlbunal; or

(d) any other body approved ae euch by tho
Mlnletcr by noticc 1n the Gazctte.

(4) Ttrc Minietcr nay at any tlne by notice ln thc Gezcttc
wlthdraw hlc approval of any body ac a conclllatory body but
rlthout prcJudlcc to anythlng 1awfu1ly done by auch body prlor
to thc publlcation of thc notlcc.

112.(1) A conclrlatory body to whlch a matrimonial dlffloulty
haa beeu referrcd ehaLl require the attcadance of the partlee
and chall glve cach of then an opportunlty of belng hcard and
may hcar such other pcraon. a.nd ma.kc euch lnquirlce gencrally
aa 1t may thlnk fit and nay,lf it consldcrs 1t neceeBary,
adJourn 1te procecdlngs from tlme to tlme.l(

thc

to
r&
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(2) If the conclliatory body 1e unabl-e to reeol-vc thc
matrlmoni-a1 dlfflculty to the satlefactlon of the partlea and

to pcreuade them to reeume marricd 11fe together, lt ehal1
lsguc a certlflcate that 1t has heard the partlee, madc euch
lnqulriee as lt thought proper, and attemptad but falled to
reoonclle the partiee.

(l) I conclllatory body may append to lts ccrtl-floato euch
rcoomnendatlone a6 lt may thlnk flt regardlng malntcnaaca, tbc
dlvlelon of matrimonlal property and the custody of tho lnfant
ch1ldrcn, 1f any, of the marrlage.

(4) l'Io advocate shall appear or act for any party ln any
procccdlng before a conc1I1atory body and no party ehal_l bc

rcprcacntetl by any peraont other than a member of hls or her
femlly, without the leavc of the conclllatory body.

IIJ.(1) No poraon shall be nadc & co-reapondcnt to a pctttlon
for a dccrcc of ecparatlon.

(2) Where a petition for a deerce of dlvorcc lncludca an

allegation of adultcry on the part of the reepondent, thc pctl-
tloncr nay, and 1f eo dlrected by thc court ehaI1, nake the
pGrson wl-th whom the aduLtory 18 alleged to have been connittcd
a co-rcapondent.

1l-4.(t) Evory petltion for a dccree of eeparation or dlvorcc
eha1l contaln -

Evldence thal
a marrJ-agc
hae brokcn
down

(a)

(u)

(c)

(a)

(e)

(r)

(s)

partlculars of the marrlagc betwcan the partlce
aad thc nancar agc6 End eex of the chlIdrcn, lf
aayr of the marrlage;

partlculars of thc facts glvlng thc court
Jurladictlon;

partlculara of any prevlous matrimonlal procce-
dlngs betwcan the partles I

e etatement of the prlncipal allegations whlch
lt w111 bc aought to provc as avidenca of the
brcrkdown of thc marrlegc;

whcre thc pctltioncr hae bccn gul1ty of any

marltal nieconduct, an admlaslon of such mle-
conduc t I

thc tcrns of any agreernent regardlng malntcnance
or thc dlvision of any asaete acqulred through
tha Jolat cfforte of tha partice or, whcrc no

euch agreemcnt hes been rcachcd, the pctltionerrB
propoeale i and

partlculara of the rellef eought.
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(2) Every petltlon for a decr'ce of divorce ehal1 be

panicd by a certiflcate by a concll-latory body, ieeued,
morc than elx monthe bcfore the fi1lng of the pctitlon,
accordanca wlth eub-ecctlon (2) of eectlon 112:

ae e On-

not

1n

a

u

ceaca to
appllcs.

Provlded that euch certlflcatc eha11 not bG rcqulred ln
which the provlso to eub-eectlon (t) of sectlon 111

(,) A pctltlon for a decrec of dlvorcc whieh lRcl-udcs an

eJ.lcgatlon of adultery nay lnclude a prayer that thc co-
reapondont be condemncd' 1n damages i-n reepect of the alleged
edultery:

Provlded that a prayer for damagee for adultery ehall
not be lncludad ln a petitlon for dlvorce lf damagee for the

ellcged adultcry have aLready been clal-ned ln a eult brought
undcr eectlon 8].

115.(1) In dccldlng whether or not a narrlage hae brokea down,

the court ehall havc rcgard to all relevant evidence regardlng
thc conduct and clrcumstances of the partles and, ln partlcular-

(a) eha1li a6 a general prlnclple, refusc to grant
a decrce wherc a peti-t1on le founded excluelvely
on thc pctitioncrr6 own wrong-dolng; and

(b) sha1I have regard to the cuatong of the communlty
to whlch the partles bolong.

(2) Wlttrout preJudicc to thc generallty of sub-ecctlon (1),
thc court may a.ccopt any one or nore of the followlng oatterB
ae cvldcncc that a marrlage has broken down but proof of eny

such mattar ehall not entitle a party ao of rlght to a decree -
(a) adultery comolttcd by the reepondent, parti-

cularly when more than one act of adultery
has bcen comnltted or when an adulterous
aesoclation 1e continued despite protest;

(b) eexual pervcrelon on the part of the
respondcnt I

( c ) cruclty, whe ther menta.l or phye1ca1 , 1nf 11ctcd L.
by the reepondcnt on the pctltioner or on thc
chlIdrcn, 1f any, of the marrlagei ,.,

(d) wl1fu1 neglect on the part of the respondent;

o

c rr8



(c)

(r)

(s)

(ir)

(r)

210 -

desertion of the petitloner by the
respondent for at leaet thrce yeara!
where the court ls satlsfled that it
ie wi1fu1;

voluntary separatlon or separatlon by

decrec of the court, where lt hae

coatinued for at least three years i

lmprleonment of the reepondent for
I1fe or for a term of at least five
years, regard belng had both to the
Lcngth of the eentence and to the
neture of the offcnce for which it
wee lmpoeed;

ncnta,l 111neae of thc respondent,
whcre at Leaat two doctora one of
whon 1a quallfled or cxperlencad In
peyohlatry havo ccrtlfled that they
ontcrtaln no hope of cure or reoovcry;

changc of rellglon by tha reepondent,
whcrc both partlee followcd the eame

fatth at t'he tlne of the marriage and

whcrc accordlng to the lawe of that
falth a change of rcllglon dlseolvee
or 1e a ground for the dlseol_utlon of
marrlagc 1

Powere of
court on
cleln to
damagce for
adul tery

I -dence ln
e rport of
pc citioa for
dlvorce nay be
t r eamc ae
I : prevloue
sc paratlon

I :les of court
< a petltlon
for separatlon
c dlvorcc

(J) wherc thc partlea wara marrlcd ln
Ielamic form, the fact that the husband

hae pronounced threc talakag at lnter-
vale of thirty days.

l-15. When hcarlng a petltlon for a decree of dlvorce, the
court may admit and found ite declslon, whol1y or partly, on
cvlCeacc wblch ls subetaatlally the sane ae tbat on whlch a

dcorcc of eeparatlon has prcvlously bcen granted.

Ll?. It sha1l bc the duty of a court heering a petitlon for
a decrcc of separatlon or dlvorce -

(a) to inqulre, eo far ae lt reasonably can,
lato the facts alleged and to consldcr
rhcther thoee facte, or 6uch of thcn as

arc proved, ehow that the marrlage hae

brokcn downl
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Powere of
court on
c1a1n to
damagcc for
adul tery

(b) to lnqulre lnto the arrangetrcnte madc or
propoeed ae rogards malntenancc and the
dlvislon of any matrj-monIa1 property and

to satisfy 1tee1f that such arraagements
are reaaonable;

(c) to lnqulre lnto the arrangemente nade or
proposed as regards the malntenancc and

cuatody of thc lnfant ch11dren, 1f any,
of the marriagc and to satlefy 1tec1f
that euch arrangemente arc in the bcat
lntereets of the chlldrcni anil

(a) fn the caee of a pctltlon for dlvorce,
whcrc the court 1e satleflcd that thc
nrarrlage has brokcn down, to consldcr
whcther the breakdown of the marrl-agc ie
lrrcparablc.

118.('l) Wherc, i-n a petitlon for dlvorce, damages for adultery
have been clalmcd agalnst a co-reapondent -

(a)

(b)

1f, after the close of the evidence for
the petltlonerr the court le of the
oplnion that there 1e not sufficlent
evldcnce agalnet the co-reepondent to
Juetlfy rcqulrlng hlm or her to rcpIy,
the co-reepondcnt ehal1 be dlecharged
froo thc proceedlnge I or

lf, at the concluelon of the hearlng,
thc court ls satleflcd that adultery
bqtween the reepondcnt and the co-
reepondent hae bccn proved, the court
mey award the petltioner damagee agalnst
thc co-reepondent.v cc, the

partly, on

n rhlch a (2) Tfrc provJ-elone of eectlon 85 sha11 apply to the &66eae-
nent of damagee awarded undcr thle eectlon.

(l) ffre court may award damagcs agalnst a co-r6apondcnt
undcr thie eectlon notwithstandlng that the petltion ie, ae

agalnat thc reepondent, dlemleeed or adJourned.

,e --tlon for



-,ower for
court to grant
ecrce of
eparatlon or

-lvorc e

2t2

(4) tire court shaLl have power, when awarding danagcs

under this section, to dlrcct that such damagesr or any part
of them, be vested ln trustees upon trust to apply thc lncome

thcrcof for the beneflt of the lnfant chlldrcn, lf any, of
thc nerrlage or, where the petltloner 1s requlred to pey

melntcnance to the reepondent, ln or towards the payment of
that nalatenance, and subJect thereto ln trust for tho
petltloner.

1L9.(1) At the concluolon of the hearlng of a petitlon for
separatlon or dlvorce, the court may -

(a) ff eatiefied that the marrlage has broken

down and, where the pctition ie for dlvorce,
that the breakdown ie irreparable, grant a

dccree of eeparation or dlvorce, ag the caee

may be, together wlth any ancillary re11ef;
or

(U) ff not eo eatiefled, dlemlee the petitlon;
and

(c) rhcre there ie a cross-petltion or croaa-
prayor, 1f eattefled aa aforeeald, grant a

docrec on the petl-tlon or on the croes-
potltlon or crosa-praycr, as 1t may deen Juet,
wlth any ancillary rcllcf to elther partyi or

(a) ff not eo eatlsfled, dlemlss both the petltion
and the crp66-petltlon or c106a-prayer.

(2) Whcro thc petltlon or the croes-petlti-on or creB6-
praJrcr, lf any, le for a decree of divorce, the court mey

adJourn thc proceedinge for euch perlodr not exceedlag a.lx

monthe, as the court aay think fit, for further lnquirlee or
furthcr attompts at reconcj-llatlon to be made and may dlreot
thrt auch lnqulrlee or attcmpte be made by the conclliatory
body or, where the concj-l1atory body 1e not a marrlagc trlbu-
aal.t by a marrlagc tribunal.

(r) Wtrerc a dccrce of separation or dlvorce ie grantcd, lt
ghall lacludc provlslon for thc malntenance and custody of the
lnfant children, 1f any, of the marrlage:

Provlded that the court may grant a decrea whlcb
lucluder en lntcrim order aa to custody, reeerv-j-ng ltc flna1
ordcr panaing further lnquiries as to the moet satlafactory
&rranteoGnta that can be made.

Effect of
decrec of
acparation

Effcct of
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120. A decree of BGparatj.on shal1 relleve the partlee of the
duty to co-hab1t and to render each other hclp and companion-
ehlp and, exccpt so far aa the decree otherwlse provldea, of
thc duty to malntain each othcr, but sha11 not dleaol"vc thelr
marital etatuo.

121.(1) A decree of dlvorce eha1l dlesolvc the roarltal statue
of thc partlcs ae from a date thlrty daye from the datc of thc
Cccrcc,1f no appoal or notice of appeal, aa the caae may be,
hee bc'cn f11cd wlthln that t1me, or in any other caee, on.the
flnal dctermlnatlon of the appeal or, where a eecond appeal
11ee, oa the flnal determlnatlon of that appeal or on the
explratlon of the time for glvlng notlce of appeal-.

(Z) I marrlege whlch hae been dlesolved shal-I not bc an

lnpcClnent to the eubeequent lrarrlagc of clther of thc partlc6
thoro to.

122.(f) lhc court ehal1 set asldc a decree of scparatlon sn the

Jolat appllcation of the partl€a.

(Z) fnc eourt nay eet aeldc a decree of eeparatLoa on the
appllcatlon of elther party where lt le satlefled that tho
decrcc wae obtalncd as the result of alerepreeentatlon or
nletake of fact.

(]) Ttre court tray vary the. terns of any decrce of acpara-
tlon on the appllcatlon of the partlee or clthen of then where
therc has bcen any matcrlal change ln the cJ-rcumata.ncca.

Dlvielon of Aseete and MalntenancG

as between Hueband and Wlfe

Lzt.(t) tfre court sha1l havc power, whcn grantlng or eubeequent
to the grant of a decree of acparatlon or dlvorce, to ordcr thc
dlvlslon between the partles of any aeeets acquired by then
durlng the marriage by thelr jolnt efforte or thc sale of any
euch aseete and the dlvtslon betwcen the parties of thc proccede
of se1c.
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(a) fn cxerclelng thc powcr confcrred by oub-sectlen
the court eha11 havc regard -

(a) to the cuetoms of the comnunlty to which the
partlc8 belong;

(U) to the cxtcnt of the contrlbutlone made by

each party i-n money, property or work
towards the ..rcqtri-'ring of the aa6eta i

(r ),
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(c) t,o any debte owlng by either party which
thelr joint benaflt;

Aesesement r

nalnteaanca

Powcr for co
to ordcr
eccurlty for
nalntcnancc

Conpoundlng
aalnt eaanc c

Duratlon of
ordel' for
nalnt enanc a

Right to
nalnt cnanc a
to ccagc oa
rc-narrlage

were

and

(a) to trr

aDX r

contracted for

e needs of the lnfant children, lf
of the marrlage.

and eubJect to those coneideratione, aha1l lncllne towards

cqueJ-1ty of divielon.

(l) for the purposee of thle section, references to aseete

aoqulrcd durlng a marriage lnclude assete owned before thc
marrlege by one party which have been eubstantlally i-mproved

durlng thc marriage by the other party or by their jolnt
c fforte.

Powcr for oourt
o order nain-
enancc for
pouae

124.(1)
wlfc or

(a)

The court may order a man to pay malntenance to hle
former wlfe -

lf he hae refused or negJ-ected to provldc for
her as required by eectlon 71;

if he has deserted hcr, for eo long ae the

deeertlon continues;

Curlng thc course of any matrlmonlal procecdlnga 1

whcn grantlng or subecquent to the grant of e

dccrce of separatlon;

when grantlng or subscquent to the grant of
a drcree of dlvorce;

lf, after a decree declarlng her preaumed to be

dcad, she 1s found to be allve.

(b)

(c)

(a)

(c)

( r)

(Z) ttre court sha11 have tbe corrcepondlng power to ordcr a

wemen to pay malntenancc to her husband or forrner husbaad whorc

hc 1s lncapacitated, wholly or partlally, from earulng a 1ivell-
hood by raaaon of mental or phyalcal inJury or ll1-health, and

thc ceurt ia satlafled that havlng regard to hcr mcans it la
rcaaonablc ao to order.

(r) tirc power to order malnteuancc ln the caaca rcfcrrcd to
ln peragraphe (d), (e) and (f) of sub-eectlon (1) shel1 cxtcnd
to caees rhere the decree wae granted by a forelgn courtr lf lt
la one which le recognlzcd as effectivc under the provlalone of
scctlon J.Of' and for thie purpooe a declaratory decree reoog-
nlzing ae cffective a dl-vorce obtai-ned otherwlee than by decrec

of a court ahalL be deened to be a decree of divorce.
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L25. fn determlnlng the amount of any naln.tena.nce to be
pald by a nan to hle wlfe or forner wlfe or by a woman to her
husband or former husband, the court shal1 baee lts a6sc6ament
prlmarily on the meana and needs of the partiee but sharl have
regard also -

(a) to the degree of responslbillty whlch the
court apportlone to each party for thc
brcakd.own of the marrlage; and

(U) to the custome of the communlty to whlch
the partles belong.

125. The court may in ite dtecretlon when awardlng malaten-
aacc ordcr the pereon llab1e to pay such malntenane€ to aecure
the whole or any part of lt by veeting any property 1n trustees
uPoa trust to pay such malntcnance or part thereof out ef the
lnconc from auch property and, subJect thereto, 1n truet for
thc aettlor.

127, An agreernent for tha payment, 1n noney or other pro_
perty, of a capltal eum la eettlement of all future clalms to
nalntcnancer ahr'lf aot bc cffcctlvc until 1t has bcen approved,
or approved eubJect to condltlone, by the court, but whcn eo
epprovcc ahaI1 bc a good defencc to any clain for malntcna.nce.

128. Exccpt where an order for malntenance is expresaod to
be for any ahorter perlod or where any such or...d.er has becn
reccindcd, and subJect to the provle1.one of section 12!, en
ordor for nalntcnancG shaIl explro -

(a) ff thc naintcnance wae unsecured, on the death
of thc husband or of the wlfe, whlchever is thc
earlicr;

(b) 1f thc nalntcnance waa aecured, on the death of
thc apouse 1n whose favour it wae madc.

129.(1) tire rlght of any dlvorccd peraon to recelve naratcnance
fron his or her former Bpouae undcr any ord.er of court eha1l
cc&BG on hie or her marriage to any other peraon.

(a) trrc rlght of any divorccd peraon to recelva naiatcnance
from hla or her former .pouac under an agr€ement eharl ceeac on
hlc or her narrlagc to any other poreon ualees the agrcen.nt
othcrwlec provldcs.
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l3O. The court may at any time and from time to time vary,
or may resci-ndr &ny subeleting order for malntenance, whether
secured or unsecured, on the application of the pereon in
whose favour or of the person agai-net whom the order wa6 made,
or, in respect of secured malntenance, of the legal pereonal-
representati-ves of the latter, where it ie satisfied that thc
order was based on any mlsrepresentation or mistake of fact or
wherc there hae becn any material change in the clrcumetancee.

111. Subject to the provislons of eection 127, tire conrt
may at aay tlme and from time to time vary the terns of any
agreement a6 to malntenance made between hueband anC wlfor ,

whether madc before or after the comlng i-nt,o force of thle Act,
wherc lt is eatlsfled that there hae been any malerial change
l-n the clrcumstances and notwlthctandtng any prcvision to the
contrary ln any such agreement.

lr2. Maintenance payable to any person u.nder

oourt sha1l not ba aselgnable or tra:rsferable or
attachedt aequeatered or levled upon foi-, o; in
any dcbt or clalm whatsoever.

any order
l1able

respect
to

of
be

of,

l)1.(1) subject to the provislons of sub-sectlon (l)t &rrear6
of unsccured marntenancer whether payable by agreement or undar
an ordcr of court, eha1l be recoverable as a debt from tl:c
defaulter and, where they accrued due before the maklng of a.

receivlng order against the defaulter, sha11 be provablc in
hie or hcr bankruptcy and, where they accrued due befora hle
or her death, eha11 be a debt due from hj-s or her esta.te.

(a) Suu5ect to the provisions of sub-sectj-on (l)r arrcerE
of unsccured malntenance whlch accrued due before the death of
the person entltred thereto shaIl be recoverable as a debt by
the 1egaI personal representatives of such person.

(l) Uo amount owing as maintenance shall be recoverable ln
any eult 1f 1t accrued due more than three year6 before the
institutlon of the sult.

Cuetodv and Malntenance of C h11d re n

134.(1) Ttre court may, at any ti-me, by order, place an lnfant
in the cuetody of hle or her father or hls or her mother or,
where thcre are exceptlonal- clrcumetances maklng 1t undcsirabre
that the infant be entruste6 to elther parent, of any other
relatlve of the lnfant or of any association the objecta of
which lnclude child welfare.

Ordcrs eubJe
to condltion
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(a) fn decldlng ln whoee cuetody an lnfant ehould be pla.ced

thc paramount conelderation sha11 be the weLfare of thc lnfant
and, eubJect to thls, the court shal] have regard -

(a) to the wlehee of the parenta of the lnfant;
and

(U) to the wlehes of the lnfant, where he or shc
1e of Ln age to exprcee an lndepcndent

. opl-nlon i and

(c) to the custons. of.the conmunlty to whlch
thc partlee belong.

()) ttrere shal1 bc a rebuttable prceumptlon that lt ia for
thc good of an lnfant below the age of eeven years to bc wlth
h1s or her mother but ln decldlng whether that preauroptlon
app11e6 to the facts of any particular cassr the court ehe1l
have regard to the undeelrability of disturblng the lifc of an

infant by changce of cuetody.

(4) Wtrere there arc two or more children of a marrla.ge,
thc court eha11 not be bound to place both or all 1n the
cuetody of the samc pcrson but ehal1 consider the welfarc of
eaoh lndepcndcntly

115.(1) ^O,n ordcr for custody may be made eubJect to euch condi-
tlone ae the court may think flt to lnpoeer and subJect to such
condltlone, if anyr aa may from time to tlne apply, ehal1
catltle the pereon glven cuatody to declde aI1 queetlone
rclatlng to the upbrlnglng and education of the lnfant

(e) Wtttrout preJudice to the generallty of sub-Eectlon
an order for cuetody may -

(a) contain condltlona as to the place where the
infant ia to reeldc, a6 to the manner of his
or her educatlon and as to the religi-on ln
whlch he or she ie to be brought up;

(b) provlae for the lnfant to be teraporarlly in
the care and control of eome person other
than the perBoa glven cuetody;

(c) provlde for the lnfant to vieit a paront
dcprlvcd of cuetody or any merober of thc
famlly of a parent who ls dead or hae been
deprlved of cuetody at such tlmce and for
euch perlods ae the court may considcr
reaeonable i .

(1),
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(d) glve a parent daprlved of custody or euy
member of the famlly of a parcnt who la
dead or has bocn dcprlved of cuetody thc
rlght of accees to thc l-nfant at euch
times and wlth euch frequency aa the court
nay conslder rcaaonable; or

(c) prohlbit the peraon glven cuetody from
taklng the lnfant out of Kenya.

1]6.(r) tire court nay, when granting a decree of eeparetlon or
dlvorcc or at any tine tbercafter, on the applicatlon of the
fathcr or thc mother of any lnfant of the marrlage, make an
ordcr declarlng elther percnt to be a pGlaon unflt to havc thc
cuatody of thc lnfant and may at aay tlmc reaclnd any euoh
ordor.

(2) Wberc an order bae bcen nade under eub-sectlon (i), and
hae aot becn reeclnded, the parcnt thcrcby declared to bc unflt
eharr not, on the death of tha othcr parGnt, be entltlcd to the
cuatcdy of eucb lnfaat unleag the court otherwlEc ordcra.

Lr?. Whca a chiLd le dcemcd to be legltlruate uudcr tho pro-
vlelone of sectlon 48, thc mother eha11, in thc abecncc of any
egrcemcnt or ordcr of, court to thc contrary, be cntitlcd to
cuatody of the chlLd.

1r8.(1) Exccpt whcrc an agree&ent or ordcr of court otherwlec
provldoet lt ehall be the duty of a man to malntaLu hle infaat
childrcn, whether they are ln hls custody or the cuetody ef
eay cther pcrson, elther by provrdlng them with euch accommoda-
tioar c1othlng, food and cducatlon aa nay be reaeoaabrc havlng
rcgard to his 6eena and etatlon 1n 1lfe or by paylng thc coat
thercof.

(2) Exccpt ae aforeealdr lt ehal] be the duty of e wonan to
nrl"ntein or contrlbutc to thc malntcnancc of hcr infant ohlldren
lf thelr fether 1s dead or hle whercaboutGi are unknown or if
and eo far as he le unablc to malntain thea.
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(c) during the pcndency of any matrlnoaial-
proceedlnge I or

(d) when maklng or subsequent to the maklng

of an order placlng the infant in the

cuetody of any other person.

(Z) tire court sha11 have the corresponding power to ordar

a woman to pay or contrj-bute towarde the maintenance of her

lnfant chl1d where it 1s satisfied that havlng regard to her

mean6 it ls reaeonable 60 to order.

(]) e" order under sub-sectlon (1) or eub-eection (2) nay

dlrect payment to the person having custody or care and control
of the lnfant or to trustees for the infant.

140. The court ma.y, ln lte dlscretion, when orderlng the

paynent of malntenance for the benefi-t of an infant, order thc
pGraon 1ia61e to pay such maintenance to secure the whole or

eny part of it by veetlng any property in trusteea upoa trust
to pay such malntenancc or part thereof out of the j-ncomc fron
euch property, andr BubJect thereto, ln trust for the 6Gttlor.

141. Except where an order for custody or maintcnanco of an

lnfant ls expressed to be for any shorter perlod or where any

such order has been rescinded, it eha11 explre on the attain-
nent by the lnfant of the age of elghteen yeara.

142. The court may at any ti-m€ and from time to time vary,
or may resclndr any order for custody or malntenance of an

lnfant on the appllcatlon of any lnterested person, where lt iE

eatleflcd that the order was based on any mlerepreeentatlou or

mictakc of fact or whcre there has been any materlal changc 1n

the clrcumetances

l4r. The court may at any tlme and from tlne to tlne vary

the tcrms of any agreement relatlng to the custody or malnte-

nence of an infant, whether mado before or after thc commcncc-

ment of thie Act, notwlthetandlng any provlsion to thc contrary
1n any euch agrecment, where It is eatiefled that it la reaeon-

ablc and for the welfare of the lnfant eo to do.

144. Thc provieions of sectlon I]J sha1l appIy, gE!19
g.]@91gt to ordere for the payment of maintenance for thc

bencflt of an lnfant.
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145.(1) Whcrc & nan hae accepted an lnfant who le not hls chlld
aa a ncmber of hle famlly,lt ehal-I be hle duty to malntala
auch lnfant whlle he or ehe remalns Ln lnfant, eo far ae tho
fethcr end the mothcr of thc lnfant falI to do eo, and tbc
court may make such ordere as Ery be necessary to eneurc thc
wolfarc of the lnfant:

Provlded that the duty lmpoeed by thls eub-scction ehatl
ccacro lf thc lnfant le taken away by hle or her fathcr or mothen

(a) lny Bums expendcd by a man ln malntalning euch lnfant
ehaIl bc recovcrablc as a dcbt from the father of thc l-nfant.

146. Whea coasldcrlng any qucation relatlng to the ouetod;r
or nalntonaacc of any lnfant, the court eha11, whenevcr it ie
practJ-cablc, take thc advlcc of sonc peraon, whethcr or not a

publlc offlcer, who ie tralned or experlenced in chl1d wclfare
but ahell not be bound to foIlow euch advlce.

147.(1) Ttre court mayr on the appllcatlon of the father or the
mother of an lnfant -

(e) wherc aay natrlmoalal proceedlng le pendlngg

or

(b) rberc, under any agrGement or order of court,
onc parent has cuetody of the infant to thc
exclueion of the other,

iscuc an inJunctlon reetralning the other parent from taklng
the lnfant out of Kcnya or may give leave for such ohl1d to bc

takcn out of Kenya cithcr uncondltlonally or eubJeot to euch

conCltlone or on such undertaklng as the court may thlnk flt.

(e) ftc court mayr oa the appllcati-on of any intcrested,
P.raenr lesuc an lnJuactlon rcetralnlng any p6raon, othcr than
a. pcraott havlng cuetody of an Inf,ant, from taklng the lnfant
out of Kcnya.

(J) fallrrc to comply wlth an order made undcr thle eoctlon
ehalL bc puniehable ae a contcropt of court.

0thcr Rellefe

148.(1) where -

(a) any matrlnonial procaeding le pendlng; or

(U) an ordcr hae been madc under sectlon 12J

and hae not becn complled withS or
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to conpcl
c o-habl tatJ



not hle ch1ld
lataln

f as thc
d the

e urc the

ction shal1
ther or mothen

3 h infant
the lnfant.

t, cuetody

never 1t is
!ornota
h C wclfare

1 er or the

com taklng
c .ld to be

:l ;o such

thlnk fit.

r nested

, other than

!l lnfant

Ls acction

InJ uac tlons
agalne t
mo1 ea tatloa

No prooccdlng
to conpcl
c o-habitatlon

3

22L

(c) an order for naintenance has been nade under
eection 124 or aection 119 and has not been

rescinded; or

(d) malntenancc Ie payable under any agroement
to or for the beneflt of a epouee or former
epouse or lnfant chl1d,

thc court shal1 have power on applicatlon -
(i) lf lt te eatisficd that any dlspoelti-on of

property hae been madc by the epouee or forner
apouBc or parcnt of the pcraon by or oa whoce

bahalf the appllcatlon ls nade, withln thc
precedlng threc ycar6, wlth the obJect on the
part of the pcreon na.I<lng the dispoeltlon of
rcduclng hl,e or her meane to pay malntenanoe
or of dcprlvlng hlo or her epouee of any

rlghte ln relatlon to that property, to ect
a6lde thc dleposltloni and

(11) 1f 1t le eatlefled that aay dlepoeltlon of
property le lntended to be noade wlth any euch

obJcct, to grant an lnJuactlon preventlng that
dlepoei tlo n.

(2) For the purposee of thio eection,ttdlspoEtlonr lncludes
a aa1e, glft, Ieaeer nortgage or any other transactlon whareby
ownerahlp or poBaeBalon of the property ie tranaferred or encun-
bcred but doce not lncl"ude a diepoeltlon made for moncy or
noneyre worth to or ln favour of a pereon actlng ln good falth
and 1n lgnorance of the object with whlch the dlspoeltlon ie
nade, and rrproperty't mcans property of any nature, novab).c or
innovable, and lncludes money.

149. the court ehall have power durlng the pendency of any
matrlmonlal proceedlngg or on or after the grant of a cccree of
ennulnent, eeparatlon or dLvorcc, to order any perBon to refraln
froo forcing hle or her eoclcty on h1e or her 6poua6 or formcr
Epoua. and from other acts of nolesta.tlon.

15O. No procccdlng may be brought to compel a wlfc to llva
wlth hcr husband or a hueband with hie wj_fe, but lt ehall be

compctcDt to & epouae who hae been dcserted to refor thc matter
to e narrlagc trlbunal.

r
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Reclorocal Arrance nts for Enforcement
of l'{ainte ncc Ordare

I51.(1) Where an agreenent has been madc wlth any oountry wlth
r.spact to thc reclprocal enforccment of malntenanoc ordere,
thc Mj.nlEter may, by order pubJ-lehed in tho Gazettc, declarc
that the provleione of eectlone L52, L53 and 114 ehall apply ln
thc ceac of that country.

(a) for the purpoeee of thle and the three followiug aoc-
tloacr rrnaintenance ordcrI oeana an order, other than ea ordcr
of af,fl1lat1on, for thc pcrlodlcal payment of auma ef noncy

towards the nalntcnance of thc wlfe or former wlfe or hucband.

or forncr hueband or lnfant chl1d of the peraon agalnet whom

thc ordcr la madc.

l5Z.(1) Whcrc a malntonancc ordGr hae, whether beforc or eftcr
tho comnenccmcnt of thla Act, bccn madc agalnat any poroon by

eny oourt ln a country to whloh thle eectlon app!.Iae and r
cortlf,led copy thcrcof hae bccn tranemltted to tha Mlnletcr for
thc tine bclng reeponelble for forelgn affalra, the Mlnleter
shal1 acnd a copy to a court ln Kenya for regietratlon and $,-hpre-
upon the ordcr sha1l be reglstcred in the prescribed manncr.

(a) firc court tn whlch an ordcr le to be so roglatcrcd
ehell, lf thc court ln whlch thc order was made.was a oourt of
euperlor Jurledlctlon! be the Elgh Court, and ln any othcr
ca6G shal1 be a maglatratere court havlng Jurledictlon undcr
thls Act.

15r,(t) ln order which hae been regletered undcr sectlon lrerEry
fron thc date of reglstratlon, be enforced, a6 lf lt had becn

aa ordcr nade by the court ln rhlch it 1s regletered.

(a) fle court and the offlcers of such court shalL takc al-1

euoh atcpa for cnforclng the order aE roay be preacrlbcd.

l-54.(1) Where a court 1.n Kenya hae, whether bcfore or aftcr thc
comncEcGrlcnt of thla Lct, nade a maC-n.tcnance order agalnet any

pcrson and lt is proved to that court that the pcraon agelnat.
rhcn thc order 1e made le r.csldent ln a country to which thJ.s.

section eppllea, the court ehall ecnd a certlfled copy of thc
ordcr to thc Mlnletcr for the tlne bclng rceponelblc for forelgn
affalra for tranemleelon to that country.

(2) Whcre such an ordcr 1e nadc by a maglstratcrs court, it
ahal1 be acnt to the MLnletcr through the Reglstrar of thc High
Court.
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PART VII: OFFENCES

155. Any person who, when glving notice of intention to narry
ln conpliance wlth section 26, or notlce of objcction to an
lntended marrlage under eectlon 28, makes any false etateloent
shal1 be guilty of an offence and liabLe on eonvictlon to
laprieonnent for thrce year6:

Provlded that lt sha11 be a good defence to a charge
undcr thls eecti-on, that the per6on charged had reasonable
grounds for bellevlng the etatement to be true.

155. Any pcr.on who, havlng been requlred to attcnd before a
marrlego trlbunal, or other conclliatory body, refu8ea or neg-
lecte to do eo wlthout reasonable excuBe sha1I be gullty of an
offcncc and Iiable on convictlon to a fine not exceedlng flve
hundrcd ehilllnge.

L5?. Any pcraon who ln or ln relation to any procoedlag
bcforc a narrlage trlbunal or other conclllatory body -

(a) knowlngly glvee falsc teetlnony; or
(b) faUrlcatee evldence or makce uec of

fabricated evidence I or
(c) deetroye, mutilates or conceals any

documentary evldence; or
(d) attcmpte to lnfluence any wltneee,

eha1l bc gu11ty of an offence and Ii-abIe on convictlon to lnpr-
laonnent for two year6.

158.(1) Any pcraon who ie a party to a ccronony purportlng to
be a narrlage knowing or havlng reaaon to belleve that thc
othcr party lE below the miniarum age for narrlage ehal1 be
guilty of an offence and sha1l be Liable on convicti-on to
lmprleonnent for flve yeare.

(a) lny peraon who particlpatee in any such ccrcmony know-
lng or havlng reaaon to beli-eve that either party ls bclow the
mlnlmun age for marri-age sha11 be guilty of an offenoe and
sha11 be 1iab1e on convlctlon to inprleonment for three yca.ra.

159.(1) Any peraon who 1s a party to a ccrcmony purpoltlng to
be a marrlage wherc the partle' ar6 within the prohlblted rela-
tlonehlpe shal1 be guilty of an offence and I1ab1e on convictlon
to imprleonment for flvc yeara:

Provlded that 1t eha11 bo a good defcncc to a charge
undcr thla eectlon, that thc pcraon charged dld not know and
could not reasonably have dlscovercd the relationehip.

(2) lny pereon who participates in any euch ccremony know-
lng or havlng rea.on to believe that the relationshlp cxlete
shall bc gulrty of an off'ence and llabre on convr-ctroa to
lnprleonrnent for thrce yeera.
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150.(t) Any person who 1e a party to a ceremony purportlng to
be a marrtage, knowi-ng that the tntended marrlaga haa becn pro-
hlblted by order of the court or of a marrlage trlbunar undcr
the powers conferred by eection JO, eha11 be gul1ty of an
offence and 1lab1e on conviction to tmprleonment for flvc Jr.G.

(a) lny person who partlcipatee in any euch caremony know-
lng that the lntended marrlage has been so prohiblted ehalI be
gullty of an offence and IlabIe on conviction to imprleonnent
for thrce yeare"

151.(1) lny person who ls a party to a ccremony purportlng t.o

be a marrlage knowlng or havlng reaaon to belleve that thc
conecnt of the other party wae induced by any coerclon or fraud
en thc part of hlmserf or herself or of any other p.raonr or by
a nietakc as to the nature of the ceremony, or that the other
perty was suffcrlng from any mental dlsorder or montal dofoct,
whethcr pcrmanent or temporaryt or wae intoxlcated, ao as not
fu11y to appreclate the nature of the ceremony, eha].i bc gullty
of en effencc and 11abIe on convlctlon to iroprisonment for tlve
yea.ra.

(Z) Any peraon who participates ln any such corcmony wlth
knowledgc of the fact which makes the ceremony a nu1Ilty eha1l
bc gullty of an offence and Ilabre on convictlon to imprlson-
raent for three yeara.

L62.(1) A nan who, belng married by a monogamous marrlagc, le
a perty to a cercmony whereby he purports to takc anothcr wlfe
ehall- bc gul1ty of an offence.

(a).q wonan who ie a party to a ceremony whereby ehc pur-
porte to marry a man who ls marrled to another woman by a

monogs,mous marrlage, knowing or havlng rea6on to bclieve that
ha ls eo iuarried, sha11 be guilty of an offence.

(l) I man who, belng marrlcd by a polygynous or potcntlally
polygynous marrlage, is a party to a ceremony whereby hc
purports to take another wife in monogamous marri-age ehalr be
gullty of an offencc.

(4) n wonan who is a party to a ceremony whereby she pur-
ports to take a man j.n nonogamous marrlage, knowlng or havlng
reaaon to believe that he 1e narrled to another woman by a
polygynoue or potentially polygynoua marrlagc shaI1 be gul1ty
of an offeuce.

(>) I marrled woman who 1s a party to a ceremony whcreby
ahc purports to narry a man other than her husband shaI1 bc
guilty of an offence.
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(5) n man who 1s a party to a ceremony whereby he punports
to marry a woman who Is married to another man knowiag or havlng
rea'aon to believe that ehe le so marrled, sharl be gulLty of aa
offence.

(7) lny peraon guilty of an offence under eub-sectlon (t),
(a)' (r)' (4), (5) or (5) ehall be I1able on convictloa to
lnprlaonnent for flve ycare.

(8) lny peraon who partlclpateo 1n any euch ccremony wlth
knerlcdge of the fact whlch rnakee the cerenony a nulllty eharl
be gu11ty of an offence and Iiable on convlctlon to lmprleon-
mant for threc yeare.

(9) rt ehaI1 be a good defencc to a pereon oharged wltb an
offeacc under eub-eectlon (t), (r):"(:) xrxffii, that he or ehe
belloved hle or her epouec, or the Bpou.e of the pereon wlth
whom he or ehc purported to contract marrj.age, ae thc caec oay
be, to be dead or that the marrlage had been dlseorved and had
reasonable grounds for that be1lef.

:.6t. Any pereon who ls a party to or particlpatee 1n e
ccrenony purportlng to be a marrlage knowlng or havlng reeaon
to balleve that any peraon offlciatlng thereat Ie not 1awfu11y
entltlcd to do so, sha11 be gu11ty of an offence and rrable on
convictlon to a fine not oxceedlng two thousand eh1)_1lnga.

164. Any pereon who i-s a party to or participatee 1n a cere-
money purporting to be a marrlaSe at whlch there arc not at
leaet two wltnee.e. preaent ehall be gutlty of an offcnce a.nd

l-iabIe on convlctlon to a frne not excceding two thouaand
ahll1inge.

16:. ( 1 ) Any person who is a party to a coremony of marrlagc
wherc -

(a) clther party le below the age of twenty-onc
yctra and conacnt to the narrlege, ae requl.red
by sectlon 21, hae not been glven; or

(b) notlce of latentloa to trarry, ae requlred by
sectioa 25, hae not bceh glvcn; or

(c) notlce of obJectlon to the lntended narrlage
has bcen glvcn and has not b€en dlsmleoed,

aha1l bc gullty of an offence and 1iable on convlction to
lmpriaonaent for glx monthe:
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Provided that lt ehall be a good dcfcncc to a chargc

undcr paragraph (a) or paragraph (c) of thlg eub-eectlon, that
thc pcreon charged dId not know and had no re&6on to balieve
that tha party was below the age of twenty-one years or that
notlcc of obJectlon had been glven, as the case nay b..

(2) l1f peraon who partlclpates ln any such ccrcmcny wlth
knowlcdgc of the irregularlty ehaIl be gullty of an offcnce
and Ilablc on convictlon to the like penalty.

156. For the purpoeee of eeotlone 158 to 167 lncIuelve, "to
partlolpete lnrr a ceremony mean6 -

(e) to offlcietc thereat; or

(U) to glve coneent theroto under acctlon 251 or

(c) to act as a wltncae thcrcto.

L5?, Any persoa who, belng undcr a duty to apply for thc

reglatratlon of any marrJ-agc, falle to do so wltbln thc prca-

crlbcd tlme, aha11 be gulLty of an offence and liablc on

convlction to e flne not exceedlng flve hundred ah1Illngal

Provldcd that no pcraon shall- be chargcd wlth an offonce

undcr thla e.ectlon 1f the marrlage has been regietercd undcr tbc
provleloaa o! eub-eectlon (9) of eectlon )1.

-i
158, Any narrled pereon who hae sexual intercourae wlth a

Pcraolr aot his wifc or her hueband, ae the casc may bct ehall
bc gul3-ty of an offcncc and LlabLe on conviction to lnpriaon-
nont for clx uontha and the pcraon wJ.th whom he or ehc hed such

lntcroourec ehell likewlac be gul1ty of an offence and 1lable
on conviction to the Ilke penalty:

ProvLdcd that -

(a) as proeccution ehaIl be lnstltuted ln reepeet
of an offencc under thle eectlon except on tho

oonplalnt of thc eggrlevcd epousc andl wlthln
oae ycar of thc ellegcd offenco i

(u) ft eball bc a good dcfencc to a charge undcr

thle ecctlon -

(t) tfrat the pcreon charged, lf he or ehc

1a unmarricd, dld not know and had no

rcreon to bcllevc tbat thc pcreon wlth
. whom hc or ahe comnlttcd the adultery

wae married; or

Entlcernent

Power for c
when c onvi.c
to award da

Cap. 75

RuL ee
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(j-1) that the adultery was consented
to, or connived ati by the com-
plalnant.

Ent 1c e ment 159, Any person who, for any reaaonr entlc€a or lnducoe a
husband or a wlfe to deecrt hle or her epouee sha1l bc gullty
of an offence and sha1l be llab1e on convictlon to lnprleonnent
f or two yea.rs :

Provlded that -
(a) no prosecutlon shal1 be lnstltuted in reepect

of an offence under thls sectlon except on the
conplalnt of the aggrleved 6pouoe and withln
onc year of the alleged offence;

(b) lt eha1l be a good defence to a charge undcr
thle ecction, that the behaviour of the com-

plainant has bcen euch as to excuse desertion
by hle or her Epou6..

Power for court 170.(1) When any person ie convicted of an offence under eectlon
when convicting;;-;";;; ;;;;;:" :::,:",:.lll"l.ll3,:':,':,:,:ilii:"::",:":":J:":,::fi:":"..,

eectlon 8J or sectlon 84, ae the caee may be, and that no euch
eult hes been brought, the court may, ln 1ts dlscretionr ln
additlon to or lnstead of passlng aentence, ordcr the convlcted
peraon to pay to the complai-nant such damages, not exceedlng one

Ehouaand ahl11lnge, as the court may conelder reaaonablc.

cap. 75

(a) ln ordcr for damagee made under thle sectj.on ehall be

eubJcct to appeal and the provlsions of the crimlnar procedurc
Coda relatlng to appeale against eentence shalI apply to any
auch appeal.

()) fn any subeequent ci.vll proceedings for damagee arieiag
out of the act whlch conetltuted the offence, the count trying
the sult eha1l take into account any damages awarded undcr this
section.

PART VIII I MTSCELLANEOUS

171.(t) The

Civil Proced
practice and

proccdurc on petitions and applicatlon6! the transfer of pro-
ceedlngs, the etatlng of caaea and appeals to the Hlgh Court,
the reglstration of maintenance orders and the eteps to be

taken for their enfc,r./iei'riont, and for the forme to be uscd and
the fees to be paiC j-n respect thereof.

t-_

t

Rules Commlttee conati-tuted under aectlon 8I of the
ure Act may make rules of court for regulatlng
procedure 

""I3I}"I*."?l or thi-s Act, 1ncludlns the

Ru1 es
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(a) SuUSect to the provlelone of sub-eectlon (1), thr
Mlalrtcr may make rulee preacrlbJ"ng anytbing whlch may bc pre-
EcrlbcC under thls Act and for the better carrying into cffcct
of thc provlslona of thle Act and, wlthout preJudicc to thc
gcnora)-lty of the foregolng, euch rulea may -

(e) preecrlbe forne of appllcatlon for thc epccl-
flcatlon of relJ-gloua undcr aection J] and the
llcenelng of mlnletere undcr aection J8g

(b) regulate the proo6dure of marrlagc trlbunela;

(o) prcecrlbc the manncr tn whlch notlces of
lntcntioa to rnarry erc to be made known;

(C) prcaorlbe ths forme to bc uscd for thc glvlng
of any notlcc rcqulrcd by thla Act to bc glvcn;

(c) prcecribc a forn of cxplanatJ-on to bc glvan by

e dletrlct reglatrar or reglatratlon officcr
to thc partlce to an lntended marrlage ln
clvl1 form ort aa the caa. may be, accordln5
to rltca recognlzad by cuetomary 1aw, beforc
aeklng thcm whether the marrlage la to bc

monogamous or po)-ygynoua or potcntlally poly-
gynoua I

(f) prcecrlbe the forng of llcencee to be iaeuod
by the Regietrar-GcncraIl

(g) prcsorl.bc the forn of aerriegc ccrtlflcateel

(h) prcecrlbe the forn of etatement of partlcu-
lare rcLatlng to e marrlage to be ueed by

rcgletration of flccrs ;

(1) preecrlbc the forme of tha regletere to be

l(cpt end the returaa to be made under thle
Actl

(J) prcecrlbc the foaa to bc pald for scrvlcee to
bc pcrforucd undcr thla. Act.

L7?," Thc etatutee sct
re pcelcl.

out ln the Flrst Schedul-c arc hcreby

L73, Thc atatutes Ect out ln thc Second Schedule rrc hcrGby
anendcd, ln rcJ-atlon to the provlslone thcreof epcclflad in tha
eeoond oolumn of that Schedulc, ln the nanner epcolflcd la
rolatlon tbcreto ln the thlrd column of that Schcdu1c.

Cessati-on
applicatlc
provleo tr
eectlon 1(
Indian Tre
of Properl

Saving

RepeaI

Amcndmcnt
of cortelu
e tatutcs
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Cessation of
appllcatlon of
provieo to
eectlon 10 of
Indian Tranefer
of Property Act

Saving
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l?4. The provlso to section 10 of. the Transfer of proporty
lct, 1882, of India shall cease to extend or apply to Kenya.

175.(1) Any subsieting unlon between a man and a woman whlch
under any written or customary Iaw constltuted a va11d narrlage
at the comlng into force of thie Act, sha11 continue to be

such, notwithstanding any provlej-on of thls Act whlch nlgbt
have lnvalldated it but for thls section.

(2) All proceedinga commenced under any etatuto or any part
of a statute hereby repealed shal1, so far as practlcable, be

contlnued under thle Act and for thle purpose -
(a) every appllcatlon for a separatlon order and

cvery pctitlon for Judlcial eeparation shal1
be deemed to be a petltion for a decree of
separation under thls Act and the grounds set
out in the appllcation or petltion shall be

deemed to be the prlncipal allegatlons whlch
it will be sought to prove ae evldence that
the marrlage has broken down;

Provided that where a co-re6pondent is
named in a petition for judlclal separatj_on, he
ehal1 be discharged from the proceedlngs,
wlthout prejudice to any right of actlon the
petitioner may have agalnet hlm;

(b) every pctj.ti.on for dlvorce, other than one on

which a decree nlei hae been granted, shaI1
bc deemed to be a pctltion for a decree of
dj-vorce under thie Act and the grounds set
out in the petltion shal_I be deemed to be the
prlnclpal allegations which 1t w111 be sought
to prove as evidence of the breakdown of the
marriage but every such petltion ehal1, unlese
the court otherwiec orders, be stayed pending
refcrence to a conclliatory bodyl

(f) Notwithstandlng the provl6ions of sub-section (Z),
where a decree n'isi has been granted in any matrimonlal procee-
dinge, the proceeding shall continue as lf thls Act had not
been enac ted .

(4) an order for Judlclal separatron or a decree of dlvorce.
granted under any statute hereby repealed ehal1, in rel_atlon to
the powcrs of the court regarding malntenance, be deemcd to be

a deorcc of scparatlon or dlvorce, as the case may be, granted
undcr thie Act.

r1a I

r1

c

g



Cep. 15O

Cap. 15L

Cap. I52

Cap, L5)

Cap, ).!4

Qag. L)1

Cap. L5?

2ro -

rf,E I'IRST SCHEDULE

Stetutca Rcocalcd

Thc t'larrhgt Act

lho Afrloan Chrlatian llerrlagc and
Dlvorco Aot

Thc Me.trlaonlal Causcc Act

(ScparatlonTbc SubordLnrtc Courtc
ead lilelatcnancc) lct

Thc Malatoalnco Ordcre Eaf6rocncnt Act

Tbc Mohaancden Merrlagc and Dlvorcc
Rcglatratlon Act

Thc Hladu Marrlagc and Dlvorcc Act
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THE SECOND SCHEDULE

Statutee Amended

6 ,(1)The Interpretatlon and
General Provtelons Act
(Cap.2)

The Law of Contract Act
(Cap.2l)

Thc Law Reforn Act
(cap.25)

The Penal Code
(cap.6])

The Evidence Act
(cap. 8o)

Schedule Del-ete the flret lt,rrl

a z(z) Delete paragraph (b).

a

a

a

a

t45 (2)

t7L
L?2

?r9

Insert' after the definltion of
rrmaglstrate[ -

'rtnarrlager meane a marrlage
contracted ln accordancc
with or recognlzed ae valld
by the Law of MatrimoaY Act
195 , and thuebandr, rnarrted
wonaar and rwlfer shall bc
lntcrPrcted accordlnSly i tt.

Ineert, after the definltlon of
ttthe Mlnleterrr -

ItrBlnorr f,eang a Pereon who hae
not attained the age of eigh-
teen yeara and rrlnfanttt ahal1
have the 1lke meaningitr.

Delete ilor wag hls wlferr.
Delete.
Dcletc.
Inecrt aftcr thc word rrcharged'rr

the followlng worde -
rrunder the Provislons of thie
Codc or anY other wrlttcn
law. rt

Delctc and eubetltutc -
fi114. For thc avoldancc of
doubt, lt ie herebY declared
that a husband maY be gul1tY
of etealing fron hls wife or
a wlfe from her husband.rl

Renumber ae sub-eection (1) and
add -

tt(2) For the avoldancs of
doubt, it le herebY declared
that a husband and a wlfe
nay bc guiltY of conePlrlng
togc thcr. rl

Delctc thc Provlso and eubatltute
ItProvided that euch an oPlnlon
eha1l not bc eufflclcnt to
prove a marrlagc 1n a Proae-
cutlon for blgamY, aCulterY
or entlcement or ln anY clvll
proceedings for danagca for
adultery or ontlceulcnt, or ln at

-matrimonial proceedinge. rl

2?4

,e,

a ,,
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s. IlJ
s. 114

8. 118

8. 127

" Presunpt I on
of validlty
of
reglstered
marrlage

'r Presumptlon
of death

I'Compe te ncy
of epouses
1n clvl1
eui ts

Del"e te .

Dele te .

Delete the narglnal note and aub-
stltute'rPreeumptlon of leg1timacy".
DeIete fiom "sha11 be concluslvc
proofrr to the end of the paragraph
and subetttute ,'sha11 ralee a rebut-
table presumptlon that he ls the
legltlmate son of that man.'l

Inecrt aftcr eectlon I18 -

ilPresumptlon
of marriagc

Provided that no euch
presumptJ-on ehaLl be
drawn j.n any crlmlnal
proceedlngs for bigamy,
adultery or entlccnent
or in any clvil procee-
dings for damages for
adultery or entlcement
or ln any matrlmonial
proceedings.
118C. Where it la pro-
ved that a person hae
not been heard of for
seven year6 by those who
mlght be expected to
have heard of hlm lf he
were a11ve, there sball
be a rebuttable pre6ump-
tion that he is dcad.rl

Delcte and substitute the followlng -

118A. The fact that a
marrlage has been regl-
stered under the law of
Matrimony Act 195 or any
wrltten 1aw previouely
in force provi-dlng for
the regietratlon of
marriagee shal1 ralee a
rebuttable preeumption
that euch marrlagc wae
valid.
1188. Where lt ia pro-
ved that a man and a
woman have Llved toge-
ther for one year or
upwarde. in such clrcum-
stances ae to have
acquJ-red the reputatj_on
of being husband and
wife, there shaIl be a
rebuttable preeumptlon
that they werc duly
married c

127. In clvlI proceed-
inge, the partiee to
the sult and thelr
6pou6e6 oha1l be com-
petent and compellabl"e
wltnesses:

Provlded that no
peraon sha1l be compe-
lIed to glve cvidcnce to
prove that he or ehe dld
or did not havc marital
intercoursc wlth hls or
her epouee durlng any
perlod of tlmc.
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rrC onpe te ncy
of accused
1n crlmlnal
pro c ecdlngo

rrCompe tency
of apouac
ae witncse
for the
defence

rrCompe tcncy
of apouae
ae witnese
for the
pr06 ecutlon

127L,(1) In cr1tr
proceedings, an a
person shall be a
petent wltness fo
defence at cvery
of the procecdlng
whether euch pcre
charged alone or
tLy wlth any othe
Pe16on:

Provlded that a
accused person sh
not be caIled. ae
witncse exccpt on
own appllcation.

(z) rne rait
an accu6ed pereon
glvc evid,ence eha
bc nadc the subJe
any conment by th
e ecuti on.

L278, (t) fn crlmi
proceedings, the
aPouae of an accu
pcrson shall be e
petent and conpcl
wltnees for thc d
at every etagc of
proceedlnge:

Provlded that t
epouse of an accu
person ehal1 not
called as a witne,
except on the app
tlon of that pers,

(2) ttrc tait
the spouee of aa,
sed pereon to giv,
evidence sha11 no'
nade the subJect ,

comment by thc pr,
tlon.
L27C. (t) fn orlnir
proceedlnge, the r

of an accused perr
ehal1, subject to
provlslons of eub.
sectj-ons (2) and ('
not be competent r

compellable ae a r

ness for the prosr
tion.

(2) fhe epour
an accuBed pereon
be a competent aai
peJ.1able witnese I
the prooecution al
every etage of the
ceedlnge where the
person ie chargcd
(a) with the offer

of blgamyl or
any oinllar
offence; or
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8. 1ro(1)

lro(2)

2r(a)

Cap.65

(b) wlth an offence
under Chapter
XV of the Penal
Code; or

(c) in respcct of
an act or omle-
Elon affectlng
the pe16on or
property of h1a
or her apouee
or the chlldren
of elther of
them.

()) tt. spouse of
an accused person shall
be a competent, but
shal1 not ba a compe)-1-
able, wltnese for thc
prosecution at every
stage of the proceedlngs
where that person ls
charged with adultary or
entlcemant.

(4) ln accuecd
perEon ohal-I not be
liabla to be convictcd
on evidence sdmlttad
under eub-section (2) or
sub-eection ()) unless
1t le corroboratad by
other matcrlal evldcnce
ln eupport thereof
lmpllcatlng htn".

Dc16t. I'paragraphs (a), (b) anal (c)
of seotlon L27O)" and eubatitute
Iteub-sectlon (2) or (l) of Bcctlon
1"aI

Renunbar ae eection lfO.

Delcte

Deleta "eection lO of the Matrlmon-
IaI Causee Act" and eubstitutc
[eectlon I]4 of tha Law of Matrlmony
Ac t 1,95 't.

Delete Itw6nty-one" from the deflni-
tion of "infant'r and eubstitute
"eighteen'r.

DeIete the definitlon of "infant"
and subetltute -

"'lnfant' nean6 a per6on who
has not attalned tha age of
elghteen years I ".

Insert after section ! -

"5A, Where under any rritten
Iaw a person of or ovcr tha
a6s of elghteen yeare is
nevertheleae under incapaclty
by reason of belng below an
age prescrlbed ln that law,
the court shall havc powerr
on the appllcation of that
pcr6ont to eppolnt a guarilan
of hlm for the purpoecs of
that 1aw. 'l

?he Trustce lct (Cap. I57) s

The Mohammedan Marrlage,
Dlvorce and Successlon
Act (Cap.1!6)

The Penslons nct (Cap.189)

The Widowsr and Childrenre
Penslons nct (Cap.195)

The Workrnen'e Compensation
,tct (Cap.2]5)

-?

S

6

6

a

6

a

a

aThc Chllclrcn end Youn6
Pereona lct (Cap. 141)

Thc Adoptlon Act
(Cap. r41).

a. 2(1)

The Guardlanshl
Infanta Act

pof
( cap. 144) 6. 2

6
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(b) wlth an offancc
undcr Ch&pter
XV of t'he Pcnal
Coda; or

(c) tn reapcct of
an act or onla-
slon affectlng
the person o!
property sf hle
or her apouac
or the chlldrcn
of elther of
them.

()) rna spouac of
an accuecd peraon ehall
ba a conpetent, but
ehaLl not ba a coopall-
able, wltnces for tha
proBecution at.vcry
6tage of thc proccedingE
where that pcraon ls
charged wlth adultcry or
e ntlc emont .

(4) ln aocuecd
pcraon ehal.l not bc
Iiable to be convlcted
on evldencc admLttcd
under sub-aection (2) or
sub-eection (l) unlcee
lt 1s corroboratcd by
other matcrlal cvldcncc
In Bupport therGof
lnplicatlng hlmrr.

'rparagraphe (a), (b) and (c)
! 127(r)" and 6ub6tj,tute
c rn (2) or ()) of ecctlon

r as section 1]O.

'raection ]O of the }latrlmon-
ses Actrr and eubetltutc
n )4 of the Lsry of Matrlnony

rrtwenty-onerr from thc dcfinl-
'r'nfantrr and eubetitutc

t definitlon of rri.nfant"
ratitute -
'a I means a person who
i t attalned tha a8e of
ih en years 1r'.

after aectlon r -
rere under any rrltten

, per6on of or ov6r tho
r clghteen yeare is
'erthele6a undar incapaclty
r ron of bein6 below an
r :scribed in that lawt
r rrt eha11 have powcr,
t,,e appllcatlon of that

'son, to appolnt a guarilan
! for the purpoece of

a

5

a

7

10

1I

Lr\r)

2(1)
2

DeIcte.
DeIetc.
DeLete

Inaert aftcr eectlon 18 a new eectlon

The Mohammedan Marrlage t
Dlvorce and Succceslon
Aet (Cap. 156)

Thc Trustec lct (Cap. 157) 6. ,,

Tha PeneionB Act (cap.189)

'tI8A. The ProvlElons of thls Act
read eubJect to thoae
of l'latrlmorrry Act L95

2(i)
2

Deletc.
Delete.
DeIete.
Subgtitutc a fuLL GtoP for thc eeml-
colon aftcr'rActrrln the thlrd I1nc
and deletc the aubeequcnt worda.

DeIete the worde'rtwcnty-onerr whcre-
ever they apPear and aubstltute
rrelghtecnrr.

Delete thc deflnltion of rrwlfc'r.

Add an addltlonal sub-aection ae
fol-Lowa -

'r(4) Whcre under thlB Act aDY
peneion, SratultY or othcr
allowancc Is PaYabIe to the
wlfe or wldow of an offloor
and that offlccr 1e or wae at
the date of hla death raarrlcd
to two or EorG wooan, thc
pcnslon, Sratulty or other
allowance shaII be dlvldcd
oqually betwcon thcn durlng
thc pcrlotl in which thcrc 1r
morc than one widow el1glb1q
therc forrr .

Af ter rrwlf err lneert Itor wlvcEtr.

Dclete the deflnltion ofrtwlfatr.

Inecrt aftsr Eub-eectlon (1) -
,'(14) whrre undcr tble Act enY
pcnelon, SratultY or oth.r
alLo*ancc 1s PaYab).e to the
wldow of an offlccr and that
officer waB at thc date of hl.
dcath aerrlcd to two o! nor.
f,odrcnr thc pcnelon, SratultY
or other allowance ehall bc
dlvltled cqual)"Y bctwcen thcn
durlng the lerlod 1n whlch
thcrc la more than onc wldow
ellgi.bIc tharefor.rr

Dclcte the dcflnltlon of rtoeaber'
of the famlly" and eubetltutc -
ittoembar of the famllyr meane
any of the followlng, that ie
to aay: hueband, wife r Parcnt 'atcpparent' grandParentr 6onr
ilaughtar, stePchtld, grandchlld'
brothor or alBtor, half-brothcr
or half-sieter and lncludce aleo
an lnfant child whorn tho workEen
had accepted as a nembcr of h1c
fan11Y ;rr.

ehall bc
of thc Larr,,

)
5

6

7

6

a

a

6

The Wldows' and Chlldran's
Penelons l,ct (Cap. I9!)

a

Tho Workoenra Coopenaatloo 6. ,(1)
Act (Cap. 216)
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First
Schedul e

e. LIIThe Registered Laad Act
(Cap. loo)

The Kadhi'8 Courts Act
rgGZ (No. r4 of t96Z)

The Magietratere Courte
Acr 196? (No. 17 or 196?)

Th. Limitatlon of Actions
Act 1958 (No. 2t of 1968)

DeLe te .

Delete the words "twenty-one" and
6ubstitute "eighteen''.

Renumber as aub-section (1) and
add -

"(e) n Kadhi's Court ehail have
and exerclse 6uch juri6dic l',ion
in matrimonia-l causes as is con-
ferred on it bY the Law of
Matrimony Act '19

Renumber as sub-secticn ('l )

DeIete the oPening word "The'! and
6ub6titute "subject lo the Provl-
sione of sub-section (2), the".

Insert after sub-sec Uj.on ( 1 ) -

"(2) In any Proceedin6s unde::
the Law of MatrimonY Act '.19
a Kadhi'6 Court sha1l aPPl-Y
1aw of evidence contained in
the Evidence Act."

B. ,

g. 6

Cap.80

the

2 In the alefinitlon of'lcIaim under
cuotomary law'r elelete paragraph (b)
and substitulB "(b) dowrY' eo far
as the aame is not governed bY

any wrltten lawl"; deletE Para-
graph (d), :'nsert at t"he end of
paragraph (e) ", so far as the
same are not Soverned bY anY
written l"awrr.

DeIete the definition of'rminor"
and subetltute -

'rrminorr means anY Person who has
not atlalned the age of elghteen
years i'r.
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