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LIST OF ABBEVIATIONS

a

CAK
KAA
KAAO
KALPA
KATA
KAWU
KCAA
KCA
KLMC
KEMLEIC
KQ
LLP
PLC

- Competition Authority of Kenya
- Kenya Airports Authority
- Kenya Association of Air Operators
- Kenya Airline Pilots Association
- Kenya Association of Travel Agents
- Kenya Aviation Workers Union
- Kenya Civil Aviation
- Kenya Camel Association
- Kenya Livestock Marketing Council
- Meat and Livestock Exporters Industry Councilof Kenya
- Kenya Airways PLC
- Limited Liability Partnership
- Public Limited Company

a

I

d

a

a

ANNEXI'RES

A. Adoption List for the Addendum
B. Advertisement dated l4th September 2020 inviting submission of Memoranda
C. Minutes of the meetings of the Committee
D. Written Submissions received by the Committee vide the second advert:

l. KMK Africa Law Advocates
2. GERIVIA Advocates LLP
3. Kenya Association of Air Operators
4. Kenya Airline Pilots Association
5. Kenya Aviation Workers Union
6. Kenya Association of Travel Agents
7. Mr. Fredrick A. Opot
8. Meat and Livestock Exporters Industry Council of Kenya (KEMLEIC), Kenya

Livestock Marketing Council (KLMC) and Kenya Camel Association (KCA)
9. Kenya Meteorological Department
10. SESLaw Advocates LLP
1 l. Kakai Mugalo Advocates
12. The Law Society of Kenya*
13. Mwangi, Mwangi & Associates*
14. R. Mobisa & Associates Advocates*
15. OKAO and Company Advocates *

16. Mr. David Njuguna Njathi

*Submissions senl earlier were used during oral submissions
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1.0 BACKGROUND
The National Aviation Management Bill, 2020 was read for the first time on 30th June 2020

and subsequently committed to the Departmental Committee on Transport, Public Works and

Housing for consideration pursuant to the provisions of Standing Order 127(l), and report to

the House.

The Committee then held eight meetings both in-house and with different stakeholders where

submissions were received and considered before the adoption of the Report. The Report was

ultimatety tabled before the National Assembly on lOth September 2020.

After deliberations on the Floor of the House on lOth September 2020,the Honorable Speaker

directed the Committee to conduct a second round of public participation with a view of
affording members of the public and other stakeholders more time to submit their views and

recommendations. if any, on the said Bill. The Speaker directed that an addendum to the

Report be tabled upon the conclusion of that process.

Consequently, the National Assembly advertised for the second time on the local dailies on

l4th September 2020, requesting the general public to submit their views on the National
Aviation Management Bill, 2020.

2.0 SITTINGS TO CONSIDER MEMORANDA RECEIVED
In its sitting held on 23'd September 2020, the Committee confirmed that pursuant to the

directive oithe Speakemud. on lOth September 2020 and the subsequent advert of l4th

September 2020. a total of eleven parties/stakeholders responded to the National Assembly's
further request for submission of memoranda on the Bill. The Committee resolved to invite
all the eleven to a physical meeting with the Committee on Tuesday, 28th September 2020
and on Wednesday. 29th September 2020. These were:

l. KMK AfricaLaw Advocates
2. CERIVIA Advocates LLP
3. Kenya Association of Air Operators (KAAO)
4. Kenya Airline Pilots Association (KALPA)
5. Kenya Aviation Workers Union (KAWU)
6. Kenya Association of Travel Agents (KATA)
7. Mr. Fredrick A. Opot
8. Meat and Livestock Exporters Industry Council of Kenya (KEMLEIC), Kenya

Livestock Marketing Council (KLMC) and Kenya Camel Association (KCA)
9. Kenya Meteorological Department
10. SESLaw Advocates LLP
I l. Kakai Mugalo Advocates

The Committee further noted that in response to the initial advertisement and prior to tabling
its report on lOth September 2020. there were other stakeholders who had submitted their
written memoranda but never appeared before the Committee. Despite their views being
captured well in the tabled Committee Report, the Committee was of the view that it was
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important that they be given audience together with the eleven parties. In this regard the

following were also invited to appear:

l. The Law Society of Kenya
2. Mwangi, Mwangi & Associates
3. R. Mobisa & Associates Advocates
4. OKAO and Company Advocates

The Committee observed that issues which may require further clarification from the

Ministry may arise during the Committee interactions with stakeholders. It was the

Committee's considered view that all the relevant government agencies be invited on 30th

September 2020 so that the Committee may seek any further clarifications before retreating

to prepare this addendum. In this regard, the following agencies were represented:

l. Ministry of Transport
2. The National Treasury
3. The Attorney General
4. Kenya Airways PLC
5. Kenya Airport Authority
6. Kenya Civil Aviation Authority
7. Ministry of Environment & Forestry
8. Competition Authority of Kenya

The Committee held another sitting on Tuesday, 6th October 2020 to consider the

recommendations received from the stakeholders, made its observations and

recommendations, and to adopt this addendum.

In that session of 6th October 2020, the Committee noted that it was in receipt of an extra
memorandum from one Mr. David Njuguna Njathi. after the Committee had met all the other
stakeholders on 30th September 2020. The Committee resolved to fully consider and

incorporate the views, his late submission notwithstanding.

3.0 FURTHER SUBMISSIONS ON THE NATIONAL AVIATION MANAGEMENT
B[LL,2020

The Committee extended its public participation period to consider all submissions received

from 2nd July 2020 to 6th October2020. This addendum covers the extra submissions made
pursuant to the second advertisement made on l4th September 2020. Stakeholders were given
an opportunity to submit both in written memoranda and through oral submissions. Below is

the summary of the submissions received from the public and various stakeholders.

3.I KMK AFRICA LAW ADVOCATES
KMK appeared before Committee on 28'h September 2020. They referred to their
written memorandum dated 2l't September 2020.In their submissions, they submitted
that-
l. Clause 5 be amended because the institutional structure was a bit heavy and

therefore proposed that the President and the Air force Commander be removed
from the council.

2. Deletion of clause 6 of the Bill to the extent that it creates an Aviation Holding
Corporation. In its place, a clause specifying that each of the operating entities will

t
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operate independently and as standalone entities should be inserted. They explained

that the clause was an indirect way of reintroducing the now rejected plan of
acquisition of the national airport JKIA by KQ and KAA. They submitted that the

regulator (KAA) and the regulated (KQ) cannot be merged because there will be a
potential conflict of interest. The Chairman of the Committee explained that
whereas the stakeholders had all the right to their views, it was important to note

that it was not really a merger but a common purpose arrangement.

3. The functions of the Board in clause 9 to be aligned and a new clause on evaluation

and approval of an internal system of control and ensure it is maintained. They also

submitted that it was paramount to ensure that shareholders' interests were

protected.
4. Clause 27 be amended so that KAA's proposed status as an Operating Entity

alongside KQ and the AIC be reconsidered in order to provide for effective and

independent regulation and to promote fair competition.
5. Clause 52(g) and clause 53 be deleted. There must be an assurance or a securing of

the interests of workers which the Bill did not appear to address. They fur-ther stated

that any restructuring process usually has casualties in the form of retrenched

employees.
6. Deletion of the Second Schedule. ln particular, they proposed deletion of the

provision in the Second Schedule which amends the Companies Act by inserting the

words ".....none of the other provisions of this Act or the regulations under this Act,
or any amendment thereof, or any other law relating to companies, shall apply to the

state owned entities." They further proposed deletion of the proposed amendments

to the Public Procurement and Asset Disposal Act, 2015.

Com mittee observations:
l. The Bill does not seek to merge Kenya Airways and Kenya Airports Authority

within the meaning of the Competition Act, but to consolidate the aviation assets so

as to effectively compete in the international market.

2. Pursuant to Article Bz@)(a) of the Constitution, the President has power to
perform any executive function provided for in the Constitution or in national
legislation e.g the National Climate Change Council established pursuant to the

Climate Change Act,20l6 is chaired by the President. Further, the functions of the
Council as an unincorporated body are not of an operational nature but to give
policy direction considering the strategic nature of civil aviation.

3. The proposed consequential amendments, as contained in the Second Schedule of
the Bill to the State Corporations Act, Cap 446, the Public Finance Management
Act, 2015 and the Companies Act, 2015 were informed by the House

recommendations contained in Committee's report on the lnquiry into the proposed

Kenya Airways' Privately Initiated Investment Proposal to Kenya Airports
Authority. The House approved that, upon nationalization of KQ, amendments be

made to include exemptions in the State Corporations Act, the Public Finance

Management Act, the Public Procurement and Asset Disposal Act and the Public
Service Commission Act. (Recommendation No 5) As such, the proposed

amendments do not expand the subject matter of the Bill.
4. The Bill has provisions for review of terms of service in accordance with the

Constitution and other laws and further provides that the employment terms of
service should be at the same level or improved.
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3.2 GERIVIA ADVOCATES LLP
Gerivia Advocates appeared before Committee on 28th September 2020. They referred
to their written memorandum dated 2l't September 2020. In their submissions, they
proposed-
l. An amendment to clause 4 to include the aspect of financial accountability and

profitability as one of the guiding principles.
2. Amendment to clause 5 to remove the President and the Air force Commander from

the council.
3. Amendment to clause 9 for functions of the Board to be aligned and a new clause on

evaluation and approval of an internal system of control and ensure it is maintained.
4. Amendment to clause l0(b) to provide for the minimum experience of l5 years for

the Chairperson and a Master's degree in a relevant field, and lOyears for the Board
Members.

5. Amendment to clause l2(3Xc) to provide that the CEO should, in addition to
communicating the Board's policies and guidelines, ensure that they are

implemented by the Operating Entities.
6. Amendment to clause 2l(4) to provide that in the absence of the Corporation

Secretary, the person who the Board appoints to replace the Corporation Secretary

should also be a member of the Institute of Certified Secretaries and in good

standing or an Advocate of the High Court.
7. Amendment to clause 27 to provide for the powers of KAA to approve the

establishment of private airstrips and control their operations as is currently the

case.

8. Amendment to the First Schedule to provide that the Board shall develop a Board

Charter to guide its operations
9. The regulatory role of KCAA over the Corporation should be clear and that the

provisions of the Public Finance Management Act should apply.

Committee observations:
I . That currently, under section 8( I )(a) of the Kenya Airports Authority Act, Cap 395,

KAA has power to approve the establishment of private airstrips and control their
operations.

2. Pursuant to Article Bz($(a) of the Constitution, the President has power to perform
any executive function provided for in the Constitution or in national legislation e.g
the National Climate Change Council established pursuant to the Climate Change
Act,20l6 is chaired by the President. Further, the functions of the Council as an

unincorporated body are not of an operational nature but to give policy direction
considering the strategic nature of civil aviation.

3.3 MWANGI, MWANGI & ASSOCIATES
Mwangi, Mwangi Associates appeared before Committee on 28th September 2020 and

they referred to their written memorandum dated 7th July, 2020.They submitted that-
l. A general amendment should be made to subject the entities created under the Bill

to the provisions of the Civil Aviation Act,20l3 and the supervision of the Civil
Aviation Authority in regulatory and policy matters.

2. Clause 5 of the Bill should be amended to include a representative from the Kenya
Civil Aviation Authority in the Council.

3. A general amendment should be made to subject the entities created under the Bill
to the provisions of the Civil Aviation Act,20l3 and the supervision of the Civil
Aviation Authority in regulatory and policy matters.
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4. The entire Bill needed to be thoroughly thought-out. They stated that the Bill
needed more study before it could be implemented.

Com mittee observations:
L The Committee in its Report had recommended the inclusion of KCAA in the

Kenya Civil Aviation Council and further proposed amendments to ensure that the

regulatory role of KCAA is not in any way taken up by the Corporation.

3.4 R. MOBISA & ASSOCIATES
R. Mobisa & Associates appeared before the Committee on 28th September 2020 and

they referred to their written memorandum dated l3th July, 2020.They submitted that-
I . Clause 2 of the Bill should be amended to provide for a definite date/time on which

the Bill will come into force once passed and to exhaustively define what constitutes
"user charges" and to delete the general power given to the Cabinet Secretary to
define what the user charges are.

2. Clause 5 of the Bill should be amended to include a representative from the Kenya
Civil Aviation Authority in the Council and to remove the President, the Cabinet
Secretaries for the National Treasury and Interior and the Kenya Air force
commander from the Council.

3. Clause 8 of the Bill should be amended to clarifu the capacity in which the Chief
Executive Officer and the Managing Directors of Kenya Airways and KAA sit on

the Board; clarify the reporting relationship between the Chief Executive Officer
and the two managing Directors; clarify whether the Managing Director of the

Aviation Investment Company also sits on the Board; replace the Cabinet Secretary

of the National Treasury with the Principal Secretary; and require the Cabinet
Secretary to appoint the four independent directors subject to their nomination by
entities not related to the government.

4. Clause 8 of the Bill should be amended to harmonize the term of office of the Chief
Executive Officer and the Managing Directors.

5. Clause 24 of the Bill should be amended by deleting the general power given to the

Board to assign undefined functions to Kenya Airways.
6. Clauses 25 and 28 of the Bill should be amended to reflect the true valuation of KQ and

KAA.
7 . Clause 27 of the Bill should be amended by removing any references to the grant of

regulatory powers to KAA with regard to access to, operation and construction of
aerodromes and by deleting the general function of providing other transport related

services and undertaking other businesses related to air transport and ancillary
businesses.

8. Clause 30 of the Bill should be amended by deleting the general power given to the
Board to assign the Aviation Investment Corporation undefined functions.

9. Clause 43 of the Bill should be amended to harmonize the term of office of the
Managing Directors to the term of the Chief Executive Officer.

10. Clause 43 of the Bill should be amended in orderto require the Cabinet Secretary to
seek the approval of Parliament before excluding any asset or liability of KQ and
I(AA from any vesting order.

I l. Clause 67 of the Bill should be amended in order to harmonize the penalties

prescribed with the gravity of the various offences.
12. Clause 72 of the Bill should be amended in order to provide for the objects and

purpose for and limitations on the power granted to the Cabinet Secretary for
Transport to make regulations.
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Committee observations:
l. The Committee in its Report had recommended the inclusion of KCAA in the

Kenya Civil Aviation Council to ensure KCAA's oversight mandate is recognized
as under International Standards and recommended Practices, the Civil Aviation
Authority has mandate to ensure effective oversight of the entire aviation sector.

2. The Committee in its Report had proposed amendments to harmonize the term of
office of the Managing Directors of the Operating Entities and that of the Chief
Executive Officer of the Corporation.

3. The Committee in its Report had proposed amendments to ensure that the powers
granted to the Cabinet Secretary to make regulations are in line with Article 94(5) of
the Constitution. However, there was need to specify the specific areas of law that
may be made.

3.s KENYA ASSOCTATTON OF ArR OPERATORS (KAAO)
KAAO appeared before the Committee on 20Ih August 2020 and on 28'h September
2020. They subm itted that-
l. ThetitleofthisBill andSection I (l)oftheBill ismisleadingasKenyaAviationis

comprised of diverse organizations some of which are in private ownership.
2. Clause 4 of the Bill should be amended as the guiding principles should include the

enhancement and/or development of JKIA as an international Hub as this has

always been one of the key strategies to enable Kenya capture the aviation market in
the region.

3. Clause 9 of the Bill should be amended in orderto ensure that the function of the
Board to approve the user charges is not subjective especially as seen by other
players, some being competitors.

4. Clause l0 of the Bill should be amended in order to remove the restriction for the
Chairman to have knowledge and experience of similar business as it will be

subjective.
5. Clause 13 of the Bill should be amended to provide for a longer period of

experience for qualification for appointment as a Chief Executive Officer.
6. Clause 14 of the Bill should be amended to provide for the tenure of the Chief

Executive Officer as three years renewable once.
7. Clause l5 of the Bill should be amended to provide for matters relatingto integrity,

Corruption, Performance and Fraud as grounds for removal of the Chief Executive
Officer.

8. Clause 22 of the Bill should be amended in order to align it with the Business Laws
(Amendment) Act, 2020 that abolished the use of Common Seals by Companies.

9. Stakeholder consultation by the Operating Entities in setting user charges though
intended to protect other users, has by experience been found to be misused at the
detriment of the users. It will result in subjective application due to direct conflict of
interest.

10. Clause 43 of the Bill should be amended in order to ensure that the tenure of office
of a Managing Director is four years and not five.

Com mittee observations:
l. The Committee in its Report had proposed amendments to the provisions of the Bill

making reference to use of the common seal to align the provisions with section 37
of the Companies Act which provides that a document, contract or deed will be
considered to be validly executed by a company if it is signed on behalf of the
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company by two authorized signatories or by a director of the company in the
presence of a witness who attests the signature.

2. The Committee in its Report had proposed amendments to harmonize the term of
office of the Managing Directors of the Operating Entities and that of the Chief
Executive Officer of the Corporation.

3. The Committee in its Report had proposed amendments to provide for matters
relating to integrity, Corruption, Performance and Fraud as grounds for removal of
the Chief Executive Officer which had not been provided for in the Bill.

3.6 KENYA AIRLINE PILOTS ASSOCIATION (KALPA)
KALPA appeared before the Committee on 20th August 2020 and on 28th September
2020. They submitted that-
l. Clause 5 of the Bill should be amended to include a representative from the Kenya

Civil Aviation Authority in the Council to offer expert advice
2. Clause 7 of the Bill should be amended to ensure that measures aimed at

developing the Kenya aviation sector are ratified through a consultative approach.
3. Clause 8 of the Bill should be amended to provide for inclusion of a representative

of the Kenya Airline Pilots Association in the Board Membership.
They further proposed deletion of clause 8( l)(g) and substitute with nine
independent non-executive Board members each with the following specific
aviation expertise and nominated by the relevant stakeholder bodies. These are the
Kenya Airline Pilots Association with over ten years of international flying
experience; Aviation maintenance science expeft or a licensed aircraft engineering
expert; Aircraft acquisition, lease agreement and maintenance reserves expert; A
nominee of the Hotels and Restaurants Association of Kenya; A nominee of the
Horticulture, Floriculture and Agriculture associations; A nominee of the meat and
livestock exports associations; An air cargo management expert; A nominee of the
Kenya Aviation Medical Association; and an Aviation audit expem.

4. Clause l0 of the Bill should be amended to provide for the qualification of an ATPL
with an executive MBA/MSC or ten years commercial airline experience and

experience relevant to aviation.
5. Clause 14 of the Bill should be amended to provide that the tenure of the CEO

should be three years.
6. Clause 40 of the Bill should be amended in order to specify a qualification of

knowledge and experience in the aviation sector for appointment as a Managing
Director.

7. Clause 43 of the Bill should be amended in orderto ensure that the tenure of office
of a Managing Director is four years and not five.

8. Clause 53 of the Bill should be amended to provide for consultation between the
Board and representative associations of employees of the Group in the review of
the terms of service of employees of the Operating Entities.

9. Part XI of the Bill on the provisions regarding employees endangering safety should
be deleted as it goes against Annex l3 of ICAO (accident investigations).

Com mittee observations:
l. The Committee in its Report had recommended the inclusion of KCAA in the

Kenya Civil Aviation Council to ensure KCAA's oversight mandate is recognized
as under International Standards and recommended Practices, the Civil Aviation
Authority has mandate to ensure effective oversight of the entire aviation sector.
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2. There is need to have penal provisions in the Bill regarding employees endangering
safety as there are instances where an employee, knowingly or intentionally
endangers the safety of any person ,aircraft or vehicle.

3. The Bill has provisions for review of terms of service in accordance with the
Constitution and other laws and further provides that the employment terms of
service should be at the same level or improved.

3.7 KENYA AVTATTON WORKERS UNION (KAWU)
KAWU appeared before the Committee on 28th September 2020. They referred to their
written memorandum dated 8th July 2020 and an additional one dated 27th September
2020.|n their submissions, they proposed-
l. The terms "union" and "CBA" should be included in clause 2 and clearly defined.
2. The council was not necessary at all and proposed its deletion. It was their

submission that the aviation practice worldwide was that the Minister (Cabinet
Secretary) on aviation was the ultimate boss.

3. Clause 49 be amended for additional specific instruments to be included in the
Vesting Order to both Kenya Airways and Kenya Airports Authority. These are the
respective Recognition Agreements; the existing Bargaining Agreements (CBA's);
the existing Memorandum of Agreements (MOA's); the existing Memorandum of
Understanding (MOU's); all Rulings, Judgements and Awards of the Court in
favour KAWU with the respective Transferring Entities that have not be honoured;
all existing court cases filed by KAWU against the respective Transferring Entities;
all existing trade disputes filed by KAWU against the respective Transferring
Entities; all individual employee contracts entered between the unionizable
employees and the respective Transferring Entities; and all other Industrial
Relations i nstruments.

4. Clause 5 | be amended to provide that the review and amendment of salaries shall be

subject to negotiation and agreement with the Union.

Com mittee observations:
l. The Council is the apex body established so as to give policy direction relating to

the aviation sector.
2. The term "collective agreement" has been defined in the Employment Act, No.l I

of 2007 to mean a registered agreement concerning any terms and conditions of
employment made in writing between a trade union and an employer, group of
employers or employers' organization. Further the term "trade union" has been
defined in the Employment Act, No.l l of 2007 to mean an association of employees
whose principal purpose is to regulate relations between employees and employers
and includes an employers' organization.

3. The Bill has provisions for review of terms of service in accordance with the
Constitution and other laws and further provides that the employment terms of
service should be at the same level or improved.

3.8 KENYA ASSOCIATION OF TRAVEL AGENTS (KATA)
KATA appeared before the Committee on 28th September 2020 and they referred to
their written memorandum dated I 8th September 2020. They submitted that-
l. Clause 8 be amended for KATA to have a standing Board position because Kenya

Aviation Sector is dependent on travel agents who contribute 75%o of the passenger
number bookings on KQ.

T P \ry H Addendum to the Committee Report on the National Aviation N{anagement Bill, 2020

10



2. Clause l8 be amended to provide that the standing KATA Board position will be

represented by the Chief Executive Officer for KATA for the avoidance of conflict
of interest.

3. Clause 58(2) be amended to provide thatthe Board will allocate 3%o monthly of the

total Passenger Service Charge as provided for under the Air Passengers Service
Charge Act to the Kenya Association of Travel Agents for use in marketing
promotion activities and educational forum for KATA members such as IATA
accredited courses.

Com mittee observations:
l. KATA is a private entity and an essential stakeholder in the promotion and

development of the Kenya Aviation Sector as the sector is dependent on travel
agents who contribute 75o/o of the passenger number bookings on KQ.

3.9 MR. FREDRICK A. OPOT
Mr. Fredrick A. Opot appeared before the Committee on 28th September2020 and he

referred to his written memorandum which was received at the National Assembly on

27th August 2020.He submitted that-
l. We need a policy first because the Bill only focuses on the Kenya Airways and the

Kenya Airports Authority alone as opposed to the entire aviation sector in totality.
2. Exemption of Kenya Airways from certain provisions of taxation was tantamount to

unfair competition.

Committee observations:
l. The Bill does not seek to merge Kenya Airways and Kenya Airports Authority

within the meaning of the Competition Act, No.12 of 2010 but to consolidate the

aviation assets so as to effectively compete in the international market.

2. The policy framework of the National Aviation Management Bill, 2020 is derived
from the recommendations of the National Assembly after an extensive inquiry and

public participation that culminated to a report tabled on I8th June 2019 and

adopted by the House on 23'd July 2019 on the Inquiry into the proposed Kenya
Airways' Privately Initiated lnvestment Proposal to Kenya Airports Authority.

3.IO MEAT AND LIVESTOCK EXPORTERS INDUSTRY COUNCIL OF
KENYA (KEMLEIC), KENYA LIVESTOCK MARKETING COUNCIL
(KLMC) AND KENYA CAMEL ASSOCIATION (KCA)

KEMLEIC appeared before the Committee on 28'h September 2020 and they referred to
their written memorandum dated 2l't September 2020. They proposed-

L Inclusion of the KCAA into the National Civil Aviation Council.
2. Clause 7( I Xc) be amended to provide for the consultation with relevant

stakeholders including KALPA, the tourism sector, agriculture sector, horticultural
sector, Meat Exporters Council, general aviation operators and the Ministry of
Trade and Industry.

3. Amend clause 8 for the nine independent Board members to be nominated by their
own bodies independently. These are the Kenya Airline Pilots Association with over
ten years of international flying experience; Aviation maintenance science expert or
a licensed aircraft engineering expert; Aircraft acquisition, lease agreement and

maintenance reserves expert; A nominee of the Hotels and Restaurants Association
of Kenya; A nominee of the Horticulture, Floriculture and Agriculture associations;
A nominee of the meat and livestock exports associations; An air cargo
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management expert; A nominee of the Kenya Aviation Medical Association; and an

Aviation audit expert.
4. Amend clause 40 to enhance the qualification requirements of a Managing Director.
5. Amend clause 43 to provide for re-appointment based on the profitability and

growth achieved.

Committee observations:
t. The Committee in its Report had recommended the inclusion of KCAA in the

Kenya Civil Aviation Council to ensure KCAA's oversight mandate is recognized
as under International Standards and recommended Practices. the Civil Aviation
Authority has mandate to ensure effective oversight of the entire aviation sector.

3.I1 KENYAMETEOROLOGICALDEPARTMENT
The Meteorological Department appeared before the Committee on 28th and 30th

September 2O2O.fhey referred to their written memorandum dated 8fi September 2020.
In their submissions, they proposed-
l. Clause 5 be amended so that the Cabinet Secretary in charge be given a seat in the

National Civil Aviation Council considering how critical their services are to the

aviation sector.
2. Amendment to clause 58(lXa) to provide for 30o/o of Air Passenger Service Charge

as apportioned proceeds for recovery of costs and charges for meteorological
services provided for in aviation.

3. Amendment to clause 58(l)(g) to include recovery of costs and services for
meteorological services provided for Air Navigation Service.

Com mittee observations:
l. There is need to include the Cabinet Secretary for the time being responsible for the

environment in the Council as meteorological services are critical in the aviation
sector.

2. Meteorological services are key, critical and essential to the safety, regularity and

operation of aircrafts during take-off, cruise, approach, and landing phases of both
civil and military aircrafts.

3. The Ministry of Transport and the Ministry of Environment need to consult further
on the sharing of the proceeds from the passenger service charge as provided for
under the Air Passenger Services Charge Act, Cap.475.

3.12 THE LAW SOCIETY OF KENYA
The Law Society of Kenya appeared before the Committee on 29th September 2020 and
referred to their written memorandum dated l8th August,2O2O. They submitted that the
Bill should be withdrawn for the following reasons-

l. The creation of the Council materializes to nothing as it replicates functional
Cabinet Committees that the President can create without legislation.

2. The establishment of the Kenya Aviation Corporation is the primary goal of the Bill
and other operating entities hence irregular and unconstitutional as it does not
conform to the spirit of the rule of law. A standalone law for every state corporation
called Operating Entities should be enacted separately in consonance with the State

Corporations Act.
3. Kenya Airways is among the new entities being created yet the Bill is silent on

private commercial interests under KQ currently and nothing on redress issues of
assets and liabilities under the succession scheme.

t
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4. The Bill purports to amend other statutes like the Public Procurement and Asset

Disposal Act that are not related to it in a manner that unduly expands the subject

matter of the Bill contrary to law.
5. The constitutional right of aviation workers should be fortified in the Bill after

pragmatic consultation with the aviation stakeholders as there are ongoing court
matters on the same.

6. Amend to reflect county government's as they are big stakeholders in the

management of local aerodromes as they are transport leeway into the counties and

their positioning directly affects the county development plans.

Com mittee observations:
I . Pursuant to Article B2@)(a) of the Constitution, the President has power to perform

any executive function provided for in the Constitution or in national legislation e.g

the National Climate Change Council established pursuant to the Climate Change

Act,20l6 is chaired by the President. Further, the functions of the Council as an

unincorporated body are not of an operational nature but to give policy direction
considering the strategic nature of civil aviation.

2. The proposed consequential amendments, as contained in the Second Schedule of
the Bill to the State Corporations Act, Cap 446, the Public Finance Management
Act, 2015 and the Companies Act, 2015 were informed by the House

recommendations contained in Committee's report on the Inquiry into the proposed

Kenya Airways' Privately lnitiated Investment Proposal to Kenya Airports
Authority. The House approved that. upon nationalization of KQ, amendments be

made to include exemptions in the State Corporations Act, the Public Finance

Management Act, the Public Procurement and Asset Disposal Act and the Public
Service Commission Act. (Recommendation No.5) As such, the proposed

amendments do not expand the subject matter of the Bill.
3. Pursuant to Paragraph l8(g) of Part I of the Fourth Schedule to the Constitution,

civil aviation is a function of the National Government.
4. The Bill does not seek to merge Kenya Airways and Kenya Airports Authority

within the meaning of the Competition Act, No.l2 of 2010 but to consolidate the

aviation assets so as to effectively compete in the international market.

5. The Bill has provisions for review of terms of service in accordance with the

Constitution and other laws and further provides that the employment terms of
service should be at the same level or improved.

3.13 OKAO & COMPANY ADVOCATES
OKAO & Company Advocates appeared before the Committee on 29th September 2020

and referred to their written memorandum dated 8'h July, 2020. They submitted that
they opposed the consolidation of Kenya Airways and Kenya Airports Authority into
one entity under the National Aviation Bill, 2020 because-

I . The assets of KAA should be protected from the losses and debts of KQ;
2. No feasibility study has been done to show that the creation of a Kenya Aviation

Corporation to consolidate aviation assets is viable, sustainable and will result in

value for tax payers money;
3. The airlines business is historically an unprofitable undertaking. lt's a business that

should not be gambled with taxpayers money especially in the current pandemic of
COVID-19;and

a
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4. The government engaging in business has previously gone very badly leading to
additional and unnecessary burdens on taxpayers e.g National Bank, Kenya Co-
operative Creameries, all the sugar companies and Pan-paper Mills.

Com mittee observations:
l. The Bill does not seek to merge Kenya Airways and Kenya Airports Authority

within the meaning of the Competition Act, No.12 of 2010 but to consolidate the
aviation assets so as to effectively compete in the international market.

3.14 SESLAW ADVOCATES
SESLaw Advocates appeared before the Committee on 29th September 2020 and
referred to their written memorandum dated 8th July 2020.They submitted thatthe Bill
should be rejected in its entirety for-
l. Failure to follow the due process of making a Bill including lack of a policy paper

inform ing national ization.
2. Lack of adequate information/transparency on the nationalization and the proposed

merger.
3. Failure to meet the constitutionalthreshold of public participation in law making;
4. Failure to adhere to established principals of public finance management and failure

to conduct a comprehensive feasibility study on the financial viability of
nationalization of KQ and its merger with KAA.

5. Failure to adhere to competition law and policy; potential for infringement on
international obligations; and illegalities arising from unlawful/irregular amendment
of other laws.

Com mittee observations:
l. The policy framework of the National Aviation Management Bill, 2020 is derived

from the recommendations of the National Assembly after an extensive inquiry and
public participation that culminated to a report tabled on I 8'h June 2019 and adopted
by the House on23'd July 2019 on the Inquiry into the proposed Kenya Airways'
Privately lnitiated Investment Proposal to Kenya Airports Authority.

2. The proposed consequential amendments, as contained in the Second Schedule of
the Bill to the State Corporations Act, Cap 446, the Public Finance Management
Act, 2015 and the Companies Act, 201 5 were informed by the House
recommendations contained in Committee's report on the Inquiry into the proposed
Kenya Airways' Privately Initiated lnvestment Proposal to Kenya Airports
Authority. The House approved that. upon nationalization of KQ, amendments be
made to include exemptions in the State Corporations Act, the Public Finance
Management Act, the Public Procurement and Asset Disposal Act and the Public
Service Commission Act. (Recommendation No.5) As such, the proposed
amendments do not expand the subject matter of the Bill.

3. The Bill was drafted by the Attorney Ceneral and approved by Cabinet before
transmission to the National Assembly for consideration as provided for by the
National Assembly Standing Orders.

4. The Bill does not seek to merge Kenya Airways and Kenya Airports Authority
within the meaning of the Competition Act, No.12 of 2010 but to consolidate the
aviation assets so as to effectively compete in the international market.

l
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3.I5 KAKAI MUGALO ADVOCATES
Kakai Mugalo Advocates were invited to appear before the Committee on 29s
September 2020 but did not make it. The Committee however considered their written
memorandum dated 8th July 2020 in which they submitted that the Bill should be

rejected in its entirety for the following reasons-

I . Lack of independent oversight of the Board due to conflict of interest in members of
the operating entities.

2. Conflict of interest as KQ will be in competition with local and international air
operators yet KQ CEO is a Board member in a Board that wields immense

regulatory powers over the aviation sector.
3. Risk of CEOs of the operating entities to remove the Corporation CEO by

conspiracy.
4. Possibility of KAAs fairly-earned and publicly owned revenues from being

absorbed to pay KQs privately acquired debts as a result of poor management.

5. Apparent monopoly and anti-competitive practices which serve to suppress

competition.
6. Need to amend the definition of "state corporations" as it is vague and open to abuse

Com mittee observations:
l. The Committee in its Report had proposed amendments on provisions regarding the

composition of the Board to ensure that there is no conflict of interest as the
Managing Directors of the Operating Entities, who report to the CEO are all Board
members.

3.16 MR. DAVID NJUGUNA NJATHI
Mr. David Njuguna Njathi's memorandum was received on 30th September 2020. The
Committee considered his views on 6th October 2020. He submitted that-
l. The return on investment from pooling so many diverse state resources may turn out

to be poor.
2. The model proposed in the Bill may work in other jurisdictions where the industry

is not comprised of many vibrant players as the case is uniquely so in Kenya.
3. Preferential tax breaks is against the spirit of the Kenyan Competition Rules.
4. We should not shackle the KAA to a financially struggling airline.
5. JKIA can expand to be an attractive hub if managed efficiently.
6. The nationalization of Kenya Airways is a hasty move which takes us back and

there is need to carefully consider the reasons for the recent bad financial
performance.

7. Support should be given to the entire aviation industry by reviewing the heavy
taxation regime.

8. Waiver of duty and VAT on aircraft and aircraft parts would make JKIA and

Wilson Airport affordable hubs for aircraft maintenance.
9. The proposed Aviation Council is not necessary in Kenya.

Com mittee observations:
l. The Council is the apex body established so as to give policy direction relating to

the aviation sector.
2. The Second Schedule to the Bill contains provisions relating to consequential

amendments to various Acts of Parliament, including the Public Procurement and
Asset Disposal Act,20l5 to allow the Cabinet Secretary, from time to time, with
approval of Cabinet and the National Assembly. by notice, to exempt a state organ

I
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t or public entity from the application of the Act based on procurement guidelines
developed by that state organ or public entity and approved by the National
Treasury, to enable the operating entities to effectively function.

4.0 COMMITTEE'S GENERAL OBSERVATIONS
The committee made the following observations and comments on the Bill

(l) The policy fiamework of the National Aviation Management Bill. 2020 is derived
from the recommendations of the National Assembly after an extensive inquiry and
public participation that culminated into a report tabled on l8'h June 2019 and

adopted by the House on 23'd July 2019 on the Inquiry into the proposed Kenya
Airways' Privately Initiated Investment Proposal to Kenya Airports Authority.

(2) The proposed consequential amendments, as contained in the Second Schedule of
the Bill to the State Corporations AcL Cap 446, the Public Finance Management
Act, 2015 and the Companies Ac| 201 5 were informed by the House
recommendations contained in Committee's report on the Inquiry into the proposed
Kenya Airways' Privately lnitiated Investment Proposal to Kenya Airports
Authority. The House approved that, upon nationalization of KQ, amendments be
made to include exemptions in the State Corporations Act, the Public Finance
Management Act, the Public Procurement and Asset Disposal Act and the Public
Service Commission Act (Recommendation No.5 of the Report as adopted on 23'd
July 2019). As such, the proposed amendments do not expand the subject matter of
the Bill.

(3) The assertion made by the Law Society of Kenya during its meeting with the
Committee on 29th September 2020 that the Bill was not drafted within the realm of
government procedural processes was unsubstantiated and the same was denied by
the Office of the Attorney General and the Ministry of Transport during a
Committee meeting held on 30'h September 2020. The Office of the Attorney
General confirmed taking all the instructions on the Bill from the Government and
not from any other parties.

(4) Meteorological services are key, critical and essential to the safety, regularity and
operation of aircrafts during take-ofI, cruise. approach, and landing phases of both
of both civiland military aircrafts.

(5) The Bill does not seek to merge Kenya Airways and Kenya Airpor-ts Authority
within the meaning of the Competition Act, No.12 of 2010 but to consolidate the
aviation assets so as to effectively compete in the international market.

(6) Pursuant to Article 132(a)(a) of the Constitution, the President has power to perform
any executive function provided for in the Constitution or in national legislation e.g
the National Climate Change Council established pursuant to the Climate Change
Act, 2016 is chaired by the President. Further. the functions of the Council as an
unincorporated body are not of an operational nature but to give policy direction
considering the strategic nature of civil aviation.

I

I
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(7) There is need to amend clause 5 of the Bill to expressly provide that the Council is
an unincorporated body and to include the Cabinet Secretary for the time being
responsible for the environment in the Council as meteorological services are
critical in the aviation sector.

(8) There is need to amend clauses ll,l2 and 13 of the Bill to remove ambiguity and
provide clarity on the qualifications for appointment as the Chairperson of the
Board, member of the Board and the Chief Executive Officer of the Corporation.

(9) There is need to amend clause l6 and 42 of the Bill to ensure that the remuneration
of the members of the Board and the Managing Directors is determined upon the
advice of the Salaries and Remuneration Commission in line with Article 230 of the
Constitution.

( l0) There is need to amend clause 44 of the Bill by inserting the word "or" after the first
paragraph to connect the two paragraphs and construe them disjunctively.

(ll) There is need to amend clause 45 of the Billto align it with the provisions of section
37 of the Companies Act,20l5 which provides that a document, contract or deed
will be considered to be validly executed by a company if it is signed on behalf of
the company by two authorized signatories or by a director of the company in the
presence of a witness who attests the signature.

( l2) There is need to amend clause 72 of the Bill to specify the specific areas of law that
the Cabinet Secretary is required to make regulations for in line with Article 94(5)
of the Constitution.

5.0 COMMITTEE RECOMMENDATIONS
The Committee, having considered the National Aviation Management Bill, 2020, and
submissions from stakeholders will be proposing amendments to clauses 3,5, 10, 11, 13, 16,
42,44,45 and72.

This is in addition to amendments already proposed in the main Report on clauses 2,3,4,5,,7,
8, 13, 14, 15, 19, 22,24,27,30,40,56, 72 and the Second Schedule ofthe Bill.

CLAUSE 3
THAT, Clause 3 of the Bill be amended by deleting paragraph (e) and substituting therefor
the following new paragraph-

(e) good governance, integrity, transparency, accountability in management, financing
and operation of the Group.

Justification: To provide clarity on the objects and purpose of the Bill as regards to matters
relating to leadership and integrity.

CLAUSE 5
THAT Clause 5 of the Bill be amended in sub-clause (l) by

(a) deleting the words " a council" appearing immediately after the word "established"
and substituting therefor the words "an unincorporated body"; and
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(b) inserting the following new paragraphs immediately after paragraph (d)-
(da) the Cabinet Secretary for the time being responsible for matters relating to

environment

Justification: Meteorological services are key, critical and essential to the safety, regularity
and operation of aircrafts during take-off, cruise, approach, and landing phases of both of
both civil and military aircrafts.

CLAUSE 10
THAT Clause l0 of the Bill be amended in paragraph (a) by deleting the words "or other
related field" appearing immediately after the word "engineering".

Justification: To remove ambiguity and provide for clarity on the qualifications for
appointment as the Chairperson

CLAUSE 1 I
THAT Clause I I of the Bill be amended in paragraph (a) by deleting the words 'oor other
related field" appearing immediately after the word "engineering".

Justification: To remove ambiguity and provide for clarity on the qualifications for
appointment as a Board member.

CLAUSE 13

THAT Clause l3 of the Bill be amended in paragraph (a) by deleting the words "or other
related field" appearing immediately after the word "engineering".

Justification: To remove ambiguity and provide for clarity on the qualifications for
appointment as the Chief Executive Officer of the Corporation.

CLAUSE 16
THAT Clause 16 of the Bill be amended by inserting the words "upon the advice of the
Salaries and Remuneration Commission" immediately after the word "shall".

Justification: Pursuant to Article 230 (4Xb) of the Constitution, the Salaries and
Remuneration Commission is mandated to advise the National and county governments on
the remuneration and benefits of all public officers.

CLAUSE 42
THAT Clause 42 of the Bill be amended by inserting the words o'upon the advice of the
Salaries and Remuneration Commission" immediately after the word "Board".

Justification: Pursuant to Article 230 (4)(b) of the Constitution, the Salaries and
Remuneration Commission is mandated to advise the National and county governments on
the remuneration and benefits of all public officers.

CLAUSE 44
THAT Clause 44 of the Bill be amended

(a) in sub-clause ( I ) by deleting paragraph (c); and
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(b) in sub-clause (2) by inserting the word "or" immediately after the word
"appointment" appearing in paragraph (a).

Justification: To avoid repetition and to connect the two paragraphs and construe them

disjunctively

CLAUSE 45
THAT Clause 45 of the Bill be amended by-

(a) deleting sub-clause ( I );
(b) deleting sub-clause (2);
(c) deleting sub-clause (3) and substituting therefore the following new sub-clause-

(l) Every document of each Operating Entity shall be validly executed by the

signature of the relevant Managing Director";
(d) deleting sub clause (4) and substituting therefore the following new sub-clause-

(4) Every document purporting to be an instrument issued by an Operating Entity and

authenticated in the manner provided by subsection (3) shall be deemed to be such an

instrument and shall be received in evidence without further proof.

Justification: To align the provision with section 37 of the Companies Act,20l5 which
provides that a document, contract or deed will be considered to be validly executed by a

company if it is signed on behalf of the company by two authorized signatories or by a
director of the company in the presence of a witness who attests the signature.

CLAUSE 72
THAT the Bill be amended by deleting Clause 72 and substituting therefor the
following new clause-

72. (1) The Cabinet Secretary may make Regulations for, or with respect to, any
matter which is necessary or expedient to be prescribed for carrying out or giving
effect to this Act.

(2) Without prejudice to the generality of the foregoing, the Cabinet Secretary may
make Regulations for-

(a) allotment, usage and reallocation of airline slots within airports;
(b) prescribing measures that enhance stakeholder or public participation

in maffers touching on the Corporation and its Operating Entities;
(c) the conduct of aeronautical studies and risk assessment;
(d) the safety of aircraft, vehicles and persons using any such aerodromes

and preventing danger to the public arising from the use and operation
of aerodromes;

(e) preventing or minimizing obstruction within and around aerodromes;
(f) the preservation of order within aerodromes and preventing damage to

property therein;
(g) the regulation or restriction of advertising within aerodromes;
(h) the regulation, promotion or restriction of movement of persons

entering or leaving aerodromes;
(i) the prohibition or regulation, in relation to the whole or any part of an

aerodrome, of the presence of persons or classes of persons, animals or
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classes of animals, the use of vehicles of any class or description and
the doing of acts which might endanger any property or person;

0) the regulation of vehicular traffic within an aerodrome including the
imposition of speed limits on vehicles therein;

(k) the appointment and regulation of the conditions for use of parking
places for motor vehicles and aircraft in an aerodrome;

(l) the prescription and regulation of the conditions for use of an
aerodrome and its facilities;

(m) the disposition of unclaimed property in the custody of the Authority;
(n) security arrangements; and
(o) the disposal of abandoned aircraft at an aerodrome.

(3) For the purposes of Article 94 (6) of the Constitution-
(a) the purpose and objective of the delegation under this section is to enable the
Cabinet Secretary to make regulations for better carrying into effect the provisions of
this Act; and
(b) the authority of the Cabinet Secretary to make regulations under this Act will be
limited to bringing into effect the provisions of this Act and fulfilment of the
objectives specified under this section
(c) The principles and standards applicable to the delegated power refbrred to under
this Act are those found in-

(a) the Statutory Instruments Act, 2013;
(b) the lnterpretation and General Provisions Act,
(c) the general rules of international law as specified under Article 2(5) of the

Constitution; and
(d) any treaty and convention ratified by Kenya under Article 2(6) of the

Constitution.

Justification: In order to comply with the requirements of Article 9a(6) of the Constitution
i.e prescribe the purpose and objectives for which the authority is conferred, the limits of the
authority, the nature and scope of the law that may be made and the principles and standards
applicable to the law being made.

ffi(*SIGNED
CHAIRPERSON
(HON. DAVID PKOSING, CBS, MP)
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Adontion of the Addendum on Puhlic Particination to the ReRort Tahled on 1Oth

Septemher 2020 on the Consideration of the National ^ viation Manasement RiU. 2020
(National Assembly Rill No. 18 of 2020)

We, the Members of the Departmental Committee on Transport, Public Works and Housing,

have, pursuant to Standing Order 199, adopted this Addendum and affixed our signatures to

affirm our approval and confirm its accuracy, validity and authenticity:

l. Hon. David Pkosing, M.P - Chairperson

W2. Hon. Gathoni Wamuchomba, HSC - Vice Chairperson

3. Hon. Abdul Rahim Dawood

4. Hon. David Njuguna Kiaraho

5. Hon. Johnson Manya Naicca t
Ci

6. Hon. Omar Mwinyi Shimbwa

7. Hon. Peris Pesi Tobiko

8. Hon. Samuel Arama

9. Hon. Ahmed Abdisalan Ibrahim

10. Hon. Ahmed Bashane Gaal

I l. Hon. Ali Wario Guyo

12. Hon. Dominic Kipkoech Koskei

13. Hon. George Aladwa Omwera

14. Hon. Gideon Mutemi Mulyungi

15. Hon. Kulow Maalim Hassan

16. Hon. Mercy Wanjiku Gakuya

17. Hon. Rehema Dida Jaldesa

18. Hon. Shadrack John Mose
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19. Hon. Tom Mboya Odege
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MINUTES OF THE THIRTY EIGHTH (38TH) SITTING OF THE DEPARTMENTAL
COMMITTEE ON TRANSPORT. PUBLIC WORKS & HOUSING HELD ON
WEDNESDAY. 23RN SEPTEMBER 2O2O AT 2.30 P.M. IN COMMITTEE ROOM ON
FIFTH FLOOR. CONTINENTAL HOUSE. PARLIAMENT BUILDINGS

MEMBERS PRESENT
l. Hon. David L. Pkosing, M.P.
2. Hon. Johnson Manya Naicca, M.P.
3. Hon. Omar Mwinyi Shimbwa, M.P.
4. Hon. Ahmed Abdisalan Ibrahim, M.P
5. Hon. Ahmed Bashane Gaal, M.P.
6. Hon. Ali Wario Guyo, M.P.
7. Hon. Dominic Koskei, M.P.
8. Hon. Mercy Wanjiku Gakuya, M.P.
9. Hon. Rehema Dida Jaldesa, M.P.
10. Hon. Tom Mboya Odege, M.P.

Chairperson

IN ATTENDANCE VIRTUALLY
I l. Hon. Gathoni Wamuchomba, M.P.
12. Hon. Abdul Rahim Dawood, M.P.
13. Hon. David Njuguna Kiaraho, M.P
14. Hon. Samuel Arama, M.P.
15. Hon. George Aldwa Omwera, M.P

- Vice Chairperson

MEMBERS ABSENT WITH APOLOGY
16. Hon. Peris Pesi Tobiko, M.P.
17. Hon. Gideon Mulyungi, M.P.
18. Hon. Kulow Maalim Hassan, M.P.
19. Hon. Shadrack John Mose, M.P.

t

SECRETARIAT
l. Mr. Ahmed Salim Abdalla
2. Ms. Mercy K. Wanyonyi
3. Ms. Noelle Chelang'at
4. Mr. Moses Ndegwa
5. Mr. Brian Ng'etich

IN ATTENDANCE VIRTUALLY
Ms. Chelagat Tungo

Clerk Assistant II
Legal Counsel
Media Relations Officer
Sergeant-at-Arms
Audio Officer

Clerk Assistant I

MIN No. TPWH 19712020: PRELIMINARIES
The Chairman called the meeting to order at forty minutes past two o'clock followed by a
word of prayer. The Chairman informed the Honorable Members that the Committee was

granted additional time by the Speaker to receive further views from the public and other
stakeholders on the National Aviation Management Bill, 2020.It was on this background that
the meeting was being held to receive a brief from the Secretariat on the submissions so far
received and the proposed way forward. Members were also urged to take note of other
pending businesses before the Committee as outlined in the Committee notice paper dated

22nd September 2020.

The agenda of the meeting was therefore adopted after having been proposed by the Hon
Tom Odege, MP and seconded by the Hon. Rehema Jaldesa, MP.

tl3



MIN No. TPWH 198120202 CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

Minutes of the 37th sitting which was held on 15th September 2020were confirmed as a true
record of the proceedings, after having been proposed by the Hon. Ahmed Bashane, MP, and
seconded by the Hon. Johnson Naicca, MP.

MIN No. TPWH 19912020: BRIEFING FROM THE LEGAL COUNSEL ON
THE SUBMISSIONS RECEIVED PURSUANT TO
THE SECOND ADVERT ON THE NATIONAL
AVIATION MANAGEMENT BILL. 2O2O

The Committee was informed that in compliance with the Hon. Speaker's directive
communicated in the House on l0tl'September 2020, an advert was placed in the mainstream
newspapers on Monday l4th September,2020 requesting for views from the public and

stakeholders on the Bill. Although the deadline was 2l't September 2020, the Committee
noted that as at the time the Committee was sitting, submissions were received from the
following:

l. KMK Africa Law Advocates
2. GERIVIA Advocates LLP
3. Kenya Association of Air Operators (KAAO)
4. Kenya Airline Pilots Association (KALPA)
5. Kenya Aviation Workers Union (KAWU)
6. Kenya Association of Travel Agents (KATA)
7. F. A. Opot
8. Meat and Livestock Exporters Industry Council of Kenya (KEMLEIC), Kenya

Livestock Marketing Council (KLMC) and Kenya Camel Association (KCA)
9. Kenya Meteorological Department
10. SESLaw Advocates LLP
I 1. Kakai Mugalo Advocates

The Legal Counsel took Members through the new submissions received. The Committee
resolved to invite the stakeholders for physical meetings with a view of engaging them
further. The Committee further resolved to invite the stakeholders who made submissions
prior to tabling of the Report but did not manage to physically meet the Committee due to
time constraints. In this regard, the Committee adopted the following schedule for meetings
planned for 28tl', 29th and 30th September 2020.

On Monday, 28th September 2\2\,the Committee proposed to meet with the following
l. KMK Africa Law Advocates
2. GERIVIA Advocates LLP
3. Mwangi, Mwangi & Associates
4. R. Mobisa & Associates Advocates
5. Kenya Association of Air Operators (KAAO)
6. Kenya Airline Pilots Association (KALPA)
7. Kenya Aviation Workers Union (KAWU)
8. Kenya Association of Travel Agents (KATA)
9. F. A. Opot
10. Meat and Livestock Exporters Industry Council of Kenya (KEMLEIC), Kenya

Livestock Marketing Council (KLMC) and Kenya Camel Association (KCA)
I l. Kenya Meteorological Department

a
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On Tuesday,2gth September 2020, the Committee to meet with the following:
l. The Law Society of Kenya
2. OKAO and Company Advocates
3. SESLaw Advocates LLP
4. Kakai Mugalo Advocates

On Wednesday, 30th September 2020, the Committee to meet Ministry so that they may make

their comments and any clarifications that may arise from the stakeholders' submissions. In
this regard it was proposed that the following be invited:

l. Cabinet Secretary, Transport
2. Cabinet Secretary, National Treasury
3. The Attorney General
4. Kenya Airways PLC (KQ)
5. Kenya Airport Authority (KAA)
6. Kenya Civil Aviation (KCAA)

The schedule for sittings to meet with the stakeholders was adopted by the Committee after
being proposed by the Hon. Dominic Koskei, MP and seconded by the Hon. Omar Mwinyi,
MP.

MIN No. TPWH 200/2020: ADJOURNMENT
There being no other business, the sitting was adjourned at seventeen minutes to four o'clock
in the afternoon. The next meeting to be held on Monday 28th September,2020 at 10.00a.m.

Signed

(Chairperson)

IDate. O8 L9 22 l?

L
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MINUTES OF THE THIRTY NINTH (39TH) SITTING OF THE DEPARTMENTAL
COMMITTEE ON TRANSPORT. PUBLIC WORKS & HOUSING HELD ON
MONDAY. 28TH SEPTEMBER 2O2O AT 1O.OO A.M. IN MINI CHAMBER. COUNTY
HALL. PARLIAMENT BUILDINGS

MEMBERS PRESENT
1. Hon. David L. Pkosing, M.P.
2. Hon. Johnson Manya Naicca, M.P.
3. Hon. Omar Mwinyi Shimbwa, M.P
4. Hon. Ahmed Bashane Gaal, M.P.
5. Hon. Ali Wario Guyo, M.P.
6. Hon. Dominic Koskei, M.P.
7. Hon. Kulow Maalim Hassan, M.P.
8. Hon. Tom Mboya Odege, M,P.

- Chairperson

IN ATTENDANCE VIRTUALLY
9. Hon. Abdul Rahim Dawood, M.P.
10. Hon. David Njuguna Kiaraho, M.P.
I l. Hon. Samuel Arama, M.P.

MEMBERS ABSENT WITH APOLOGY
12. Hon. Gathoni Wamuchomba, M.P. - Vice Chairperson
13. Hon. Peris Pesi Tobiko, M.P.
14. Hon. Ahmed Abdisalan Ibrahim, M.P.
15. Hon. George Aldwa Omwera, M.P.
16. Hon. Gideon Mulyungi, M.P.
17. Hon. Mercy Wanjiku Gakuya, M.P.
18. Hon. Rehema Dida Jaldesa, M.P.
19. Hon. Shadrack John Mose, M.P.

SECRETARIAT
l. Mr. Ahmed Salim Abdalla
2. Ms. Mercy K. Wanyonyi
3. Ms. Noelle Chelang'at
4. Mr. Peris Kaburi
5. Mr. Job Owaga
6. Ms. Brenda Michira

IN ATTENDANCE VIRTUALLY
l. Ms. Chelagat Tungo

IN ATTENDANCE
l. Ms. Stella Aura
2. Mr. Reginald Mahonga
3. Mr. Fredrick Etemesi
4. Mr. Fredrick A. Opot
5. Mr. David Njuguna Njathi
6. Mr. Nicholas Nganu
7. Mr. Mwenda Mabura
8. Mr. Newton M. Mwangi
9. Ms. Susan W. Munene
10. Ms. Sylvia Waiganjo
I l. Mr. George Karuthui Kamau

Clerk Assistant II
Legal Counsel
Media Relations Officer
Sergeant-at-Arms
Audio Officer
Legal Pupil

Clerk Assistant I

Director, Kenya Meteorological Dept.
Head of Planning, KMD
Principal Meteorolo gist, OIC-JKIA
Vice Chairman, KAAO
Dir. Quality Assurance, Opot/l.Jjuguna Cons
CEO, KEMLEIC
KALPA official
Advocate, Mwangi Mwangi & Associates
Advocate, Gerivia Advocates LLP
Advocate, Gerivia Advocates LLP
Advocate, Gerivia Advocates LLP
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12. Ms. Agnes Mucuha
13. Mr. Muriuki Muriungi
14. Mr. Daniel Yatich
15. Mr. Danstone Muteshi
16. Mr. Walter Ongeri
17. Mr. Moss Ndiema
18. Ms. Christine Kwamboka
19. Mr. Richard Mobisa

CEO, Kenya Association of Travel Agents
Advocate, Partner, KMK Africa Law Advocates
KAWU offrcial
KAWU official
Chairman, KAWU
Sec. General, Kenya Aviation Workers Union
Advocate, R. Mobisa & Associates
Advocate, R. Mobisa & Associates

MIN No. TPWH 201120202 PRELIMINARIES
The Chairman called the meeting to order at ten o'clock followed by a word of prayer. The
Chairman informed the Honorable Members that the Committee was meeting pursuant to the
resolution of the Committee made on 23'd September 2020 where it was agreed that all
stakeholders who submitted views on the National Aviation Management Bill, 2020 be
invited for a physical meeting. The Chairman confirmed that all the eleven invited
stakeholders were represented. These were from the following:

l. KMK Africa Law Advocates
2. GERIVIA Advocates LLP
3. Mwangi, Mwangi & Associates
4. R. Mobisa & Associates Advocates
5. Kenya Association of Air Operators (KAAO)
6. Kenya Airline Pilots Association (KALPA)
7. Kenya Aviation Workers Union (KAWU)
8. Kenya Association of Travel Agents (KATA)
9. F. A. Opot
10. Meat and Livestock Exporters Industry Council of Kenya (KEMLEIC), Kenya

Livestock Marketing Council (KLMC) and Kenya Camel Association (KCA)
I 1. Kenya Meteorological Department

The agenda of the meeting was therefore adopted after being proposed by the Hon. Johnson
Manya Naicca, MP and seconded by the Hon. Ali Wario Guyo, MP.

MIN No. TPWH 20212020: CONFIRMATION OF THE MINUTES OF THE
PREVIOUS SITTING

Confirmation of minutes of the 38th sitting which was held on 23'd September 2020 was
deferred to a later date.

MIN No. TPWH 20312020: SUBMISSIONS FROM STAKEHOLDERS
PURSUANT TO THE SECOND ADVERT ON THE
NATIONAL AVIATION MANAGEMENT BILL.
2O2O MADE ON 14TH SEPTEMBER 2O2O

The Committee proposed to consider the Bill in a sequential manner (clause by clause) and
allow the stakeholders to raise their views or proposals on each clause. The proposals from
the stakeholders were as follows:
l. The Kenya Association of Air Operators (KAAO) submitted that the title of the Bill and

clause l(1) of the Bill were misleading as Kenya Aviation is comprised of diverse
organizations some of which were in private ownership. They were of the view that the
Bill was merely about merging the Kenya Airways and Kenya Airports Authority and not
about the entire management of the civil aviation sector.
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2. On clause 2 of the Bill, Kenya Airline Pilots Association (KALPA) proposed that the

definition of the word "stakeholders" be expanded to mean a person or body with an

interest or concern in aviation industry including but not limited to tourism, agriculture,

floriculture, trade unions, professional bodies etc.

3. R. Mobisa & Associates submitted that the Bill should be shelved and reintroduced once

a feasibility study has been conducted, but in the event the Bill is to be considered, they

proposed an amendment to provide for a definite date/time on which the Bill will come

into force once passed. They further proposed an amendment to exhaustively define what

constitutes "user charges" and to delete the general power given to the Cabinet Secretary

to define what the user charges are.

4. The Kenya Aviation Workers Union (KAWU) proposed that the terms "union" and

"CBA" should be included in clause 2 and clearly defined while KALPA proposed that

the words "safe" and "safety" be defined as per the international aircraft safety standards.

5. On clause 4, Gerivia Advocates proposed an amendment to include the aspect of financial

accountability and profitability as one of the guiding principles. On their part, the Kenya

Association of Air Operators (KAAO) proposed that the aspect of enhancement and

development of JKIA as an international hub be strengthened as this has always been one

of the key strategies to enable Kenya capture the aviation market in the region.

6. On clause 5 of the Bill, the Kenya Meteorological Department proposed that they be

given a seat in the National Civil Aviation Council considering how critical their services

are to the aviation sector. The Committee proposed that the Kenya Meteorological

Department appears on 30th September 2020 together with the Cabinet Secretary for

Environment so that their concerns may be addressed by the Ministry the same day.

7. Still in clause 5, Mwangi, Mwangi & Associates noted that key members were left out of
the council including the Kenya Civil Aviation Authority (KCAA). Both KALPA and the

Meat and Livestock Exporters Industry Council of Kenya (KEMLEIC) recommended the

inclusion of the KCAA into the National Civil Aviation Council.

8. R. Mobisa & Associates supported the inclusion of KCAA and further proposed that the

President, the Cabinet Secretary for Treasury and the Kenya Air force Commander be

removed from the council to safeguard the independence of the council. The KMK Africa
Law Advocates and the Gerivia Advocates also submitted that the institutional structure

was a bit heavy and therefore proposed that the President and the Air force Commander

be removed from the council.

9. KAWU was of the view that the council was not necessary at all and proposed its

deletion. It was their submission that the aviation practice worldwide was that the

Minister (Cabinet Secretary) on aviation was the ultimate boss. They fuither asserted that

in case the council is retained, then it was very important to include the Meteorological

Department.

10. Some Members of the Committee noted that that the Kenyan airspace was security

protected and therefore important to have the Kenya Air force Commander in the council,

but the stakeholders who were against the inclusion were of the view that non-military

aviation was not under the military, hence the need for KCAA inclusion.

I l. On clause 6, KMK Africa Law Advocates proposed deletion of clause 6 of the Bill to the

extent that it creates an Aviation Holding Corporation. In its place, a clause specifying

that each of the operating entities will operate independently and as standalone entities

should be inserted. They explained that the clause was an indirect way of reintroducing
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the now rejected plan of acquisition of the national airport JKIA by KQ and KAA. They

submitted that the regulator (KAA) and the regulated (KQ) cannot be merged because

there will be a potential conflict of interest. The Chairman of the Committee explained

that whereas the stakeholders had all the right to their views, it was important to note that

it was not really a merger but a common purpose arrangement.

12. Functions and powers of the Corporation as provided for in clause 7, R. Mobisa &
Associates were of the view that clause 7(1)(e) of the Bill should be amended or deleted

because the Cabinet Secretary has been given general powers to confer undefined

functions and duties to the Corporation and that the clause was therefore subject to

misuse.

13. KALPA proposed that clause 7(lXc) be amended to promote the development of the

Kenyan aviation sector and the Group in consultation with the relevant stakeholders such

as KALPA, Tourism sector, Agriculture sector, General aviation operators and traders

associations. KEMLEIC also proposed that clause 7(l)(c) be amended to provide for the

consultation with relevant stakeholders including KALPA, the tourism sector, agriculture

sector, horticultural sector, Meat Exporters Council, general aviation operators and the

Ministry of Trade and Industry.

14. Kenya Association of Travel Agents (KATA) recommended clause 8 of the Bill to be

amended for KATA to have a standing Board position because Kenya Aviation Sector is

dependent on travel agents who contribute 75o/o of the passenger number bookings on

KQ. They submitted that KATA was in constant assessment and review of customer

trends and that denying them a position was akin to denying representatives of
passengers' representation.

15. R. Mobisa & Associates proposed the Principal Secretary to sit in the Board of the

directors instead of the Cabinet Secretary. They further explained that the reporting
mechanism between the CEO and the two Managing Directors was not clear.

16. KALPA submitted that they needed representation in the Kenya Airways Board together

with representatives from other vital sectors such as tourism, horticulture, cargo

management, aviation audit, among others. KEMLEIC proposed nine independent Board

members to be nominated by their own bodies independently.

17. On clause 9, Gerivia Advocates and KMK Africa Law Advocates wanted the functions of
the Board to be aligned and a new clause on evaluation and approval of an internal system

of control and ensure it is maintained. They also submitted that it was paramount to
ensure that shareholders' interests were protected. KAAO was concerned that the holding
company may restrict the use of airports and other facilities by other airlines raising

competition concerns and consumer protection concerns contrary to sections 23 and 24 of
the Competition Act. They proposed deletion or an appropriate amendment.

18. On clause 10 and ll, Gerivia Advocates proposed an amendment to clause l0(b) to
provide for the minimum experience of 15 years for the Chairperson and a Master's
degree in a relevant field, and l0years for the Board Members. KALPA proposed that the

Chairperson should be an experienced pilot. They further proposed for Parliamentary
Approval for the Board Chairman. KAAO however submitted that restriction for the

Chairman having knowledge and experience of similar business will be subjective.
19. Gerivia Advocates proposed an amendment to clause 12(3)(c) to provide that the CEO

should, in addition to communicating the Board's policies and guidelines, ensure that they
are implemented by the Operating Entities. They explained that there was need to provide
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for an oversight mechanism so as to ensure the operating entities conduct themselves in

accordance to required standards.

20. On qualifications for appointment as Chief Executive Officer, both KAAO and KALPA

submitted that a longer senior management experience is required. They proposed an

amendment to clause 13 to provide for the qualification of a bachelor's degree in aviation

management, aeronautical engineering or an ATPL and a transparent and competitive

hiring process.

21. On clause 14, KAAO was of the view that 5 years tenure was too long for the CEO. They

proposed to amend to 3 years renewable to give room for another appointment of
someone with fresh ideas/strategies, should this be deemed necessary. R. Mobisa &
Associates, on their part, proposed an amendment to harmonize the term of office of the

Chief Executive Officer and the Managing Directors.

22.On clause 15 of the Bill, KAAO proposed that matters relating to integrity, Comrption,

Performance and Fraud should be included as grounds for removal of the Chief Executive

Officer.
23.On clause 18, KATA proposed to amend to provide that the standing KATA Board

position will be represented by the Chief Executive Officer for KATA for the avoidance

of conflict of interest.

24. Gerivia Advocates proposed an amendment to clause 2l(4) to provide that in the absence

of the Corporation Secretary, the person who the Board appoints to replace the

Corporation Secretary should also be a member of the Institute of Certified Secretaries

and in good standing or an Advocate of the High Court.

25. On clause 22, KAAO explained that the Business Laws (Amendment) Act,2020 (the

"Amendment") came into effect in March and abolished the use of Common Seals by

Companies. In view thereof, subject to the interpretation of Section 36 [Operation of the

Companies Act to Operating Entities] this Section should clarify that this Amendment

does not apply to the Corporation if that was the intention.

26.On clause 24,R. Mobisa & Associates proposed to amend to delete the general power

given to the Board to assign undefined functions to Kenya Airways as the same may be

misused. Instead, they submitted that specific powers may be outlined. KAAO proposed

to amend clause za])@) to read "to carry on business as carriers of air passengers,

freight, cargo transport services and other related services".

27. Regarding clauses 25 and 28 on share capital of Kenya Airways and that of the Kenya

Airports Authority, R. Mobisa & Associates wondered how the figures were reached

when there was no feasibility study done. They proposed to amend to reflect the true

valuation of KQ and KAA.
28. On clause 27(e-n) regarding functions of the Kenya Airports Authority, the KMK Africa

Law Advocates submitted that the KAA'S proposed status as an Operating Entity

alongside KQ and the AIC ought to be reconsidered in order to provide for effective and

independent regulation and to promote fair competition. Gerivia Advocates on their part

proposed an amendment to provide for the powers of KAA to approve the establishment

of private airstrips and control their operations as is currently the case. R. Mobisa &
Associates submitted that any regulatory powers should be removed from KAA to
KCAA.

29.On clause 30, KAAO submitted that the functions listed are all lifted from the current

KAA Act which will raise the concern of the rest of the operators regarding matters of
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conflict of interest, objectivity and fair treatment. Further, R. Mobisa & Associates

proposed to amend to delete the general power given to the Board to assign the Aviation
Investment Corporation undefined functions.

30. On clause 37, KAAO submitted that given the passing of the Business Laws

(Amendment) Act, 2020, there was a need to indicate whether or not this provision was

retrospective in application.
31. Clause 38 provides for Stakeholder consultation by the Operating Entities in setting user

charges. KAAO submitted that although it was intended to protect other users, it was

from experience prone to abuse. They proposed that the responsibility for setting fees

must be done by a neutral entity which does not stand to directly gain from the fees.

KALPA on their part recommended the inclusion of the pilot's association among the

relevant stakeholders.

32. On clause 40, KALPA, KEMLEIC and KAAO proposed to amend to enhance the

qualification requirements of a Managing Director. KAAO submitted that the relevant

senior level experience was better than a Master's degree. KALPA explained that

international best practice and research shows that aviation expertise is critical in MD
position due to subject matter expertise.

33. On clause 43, R. Mobisa & Associates proposed to amend to harmonize the term of
office of the Managing Directors to the term of the Chief Executive Officer and the

Board. KALPA proposed to amend to provide that Managing Director shall hold office

for a period of four years and shall be eligible for re-appointment for one further term of
four years based on performance, profitability and growth of the organization. KEMLEIC
proposed to amend to provide for re-appointment based on the profitability and growth

achieved while KAAO recommended a shorter term of 4 years renewable for the MD to
give room for another appointment of someone with fresh ideas/strategies, should this be

found necessary.

34. Clause 49 provides for Transt-er of Undertakings. KAWU requested and provided for
additional specific instruments to be included in the Vesting Order to both Kenya

Airways and Kenya Airports Authority.
35. R. Mobisa & Associates proposed an amendment to clause 50 to require the Cabinet

Secretary to seek the approval of Parliament before excluding any asset or liability of KQ
and KAA from any vesting order.

36. KAWU proposed to amend clause 51 to provide that the review and amendment of
salaries shall be subject to negotiation and agreement with the Union.

37. On clause 52(g), KMK Africa Law Advocates submitted that there must be an assurance

or a securing of the interests of workers which the Bill did not appear to address. They

further stated that any restructuring process usually has casualties in the form of
retrenched employees. They proposed the deletion of both clause 52(g and clause 53.

38. KALPA proposed an amendment to clause 53 to provide for consultation with the Kenya

Airline Pilots Association and any other associations of employees in the review of terms

of service.

39. On clause 58(l), KAAO submitted that among the sources of money into the Fund was

the Passenger Service Charge and that the provision further permits that other than the

apportionment to KCAA the rest will be invested in the Corporation fund as per Section

63 (3). They submitted that considering that the Corporation is by extension a competitor
to other airport users, this would possibly go against the principles of the Competition
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Act. They submitted that none of the funds should be used for shoring up the fortunes of
one operator, all in the quest to have a "flag carrier". Instead, they stated that the funds

should be used to develop other airports.

40. On clause 58(2), KATA proposed an amendment to provide that the Board will allocate

3olo monthly of the total Passenger Service Charge as provided for under the Air
Passengers Service Charge Act to the Kenya Association of Travel Agents for use in

marketing promotion activities and educational forum for KATA members such as IATA
accredited courses. They explained that the promotion and development of the Kenya

Aviation Sector is dependent on travel agents who contribute 75yo of the passenger

number bookings on KQ.
41. On clause 61, KAAO proposed that after the phrase "issue any security....." to add the

words "indemnity, guarantee....." to cover the guarantees already in place in KQ and

subsidiaries.

42.R. Mobisa & Associates proposed that clause 62 should be amended to subject the audit

of the Corporation, Kenya Airways and Kenya Airports Authority to the provisions of
Article 229 of the Constitution and the Public Audit Act, 2015.

43. Whereas R. Mobisa & Associates proposed an amendment to clause 67 to harmonize the

penalties prescribed with the gravity of the various offences, KALPA proposed a total

deletion of clause 67 as it goes against Annex l3 of ICAO (accident investigations).

44.On clause 69, KALPA proposed that the word "safe" should be clearly defined to avoid

ambiguity and misuse.
,+5. R. Mobisa & Associates proposed an amendment to clause 72 to provide for the objects

and purpose for and limitations on the power granted to the Cabinet Secretary for

Transport to make regulations.

46. Gerivia Advocates proposed an amendment to the First Schedule to provide that the

Board shall develop a Board Charter to guide its operations.

47. KMK Africa Law Advocates proposed deletion of the Second Schedule. In particular,

they proposed deletion of the provision in the Second Schedule which amends the

Companies Act by inserting the words ".. . ..none of the other provisions of this Act or the

regulations under this Act, or any amendment thereof, or any other law relating to
companies, shall apply to the state owned entities." They fuither proposed deletion of the

proposed amendment to the Public Procurement and Asset Disposal Act,20l5. On their

part, Gerivia Advocates submitted that if public money is involved, there must be

oversight of the procurements of these entities; the Public Procurement and Asset

Disposal Act,2015 does not in any way hamper the operations of the state entities; and

rather than providing a blanket exemption, it should be for the special needs of the

entities.

General Comments on the National Aviation Management Billo 2020:

Having concluded presentation on specific clauses, the stakeholders were given an

opportunity to make any general remarks. This is what was submitted:

48. Mwamgi Mwangi Advocates submitted that the entire needed to be thoroughly thought-

out. They stated that the Bill needed more study before it could be implemented.

49. KMK Africa Law Advocates submitted that there was no aviation policy informing the

Bill. They explained that pre-1996, Kenya Airways was State-owned before it was
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privatized to make profits. But it was due to some wrong decisions that it started making

losses again.

50. Gerivia Advocates submitted that the regulatory role of KCAA OVER THE Corporation

should be clear and that the provisions of the Public Finance Management Act should

apply. They further proposed that the Jomo Kenyatta International Airport could be

turned into a company to be managed alone while the rest of the airports could be

managed by the KAA.
51. Mr. Fredrick A. Opot submitted that we need a policy first because the Bill only focuses

on the Kenya Airways and the Kenya Airports Authority alone as opposed to the entire

aviation sector in totality.
52. KAAO submitted that if there are any reliefs to be conferred, then they should be looked

at for all air operators.

Hon. Members' Comments:
Members were of the view that there was need to incorporate views submitted by the

stakeholders and that it was important that the final product will be aviation laws that are best

for the aviation sector and the country at large. They noted that the aviation sector was

currently doing badly in Kenya and that something had to be done. On the future of Kenya
Airways, it was submitted that it was not in the best interest of Kenya to let Kenya Airways
collapse even if it was currently a loss-making entity. The Chairman thanked the stakeholders
for their contributions and especially to KALPA and KAWU for their consistency on matters

aviation. He was optimistic that at the end of the process, there will be a fair balance and that
everybody should be a winner.

MIN No. TPWH 20412020: ADJOURNMENT
There being no other business, the sitting was adjourned at thirty-five minutes to one o'clock
in the afternoon. The next meeting to be held on Tuesday 29th September,2020 at 2.30p.m.

Signed ffilt;
Date 0(, lLo)

(Chairperson)

2,O>-D
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MINUTES OF THE FORTIETH (4OTH) SITTING OF THE DEPARTMENTAL
COMMITTEE ON TRANSPORT. PUB C WORKS & HOUSING HELD ON
TUESDAY. 29TH SEPTEMBER 2O2O AT 2.30 P.M. IN MINI CHAMBER. COUNTY
HALL. PARLIAMENT BUILDINGS

MEMBERS PRESENT
l. Hon. David L. Pkosing, M.P.
2. Hon. Gathoni Wamuchomba, M.P.
3. Hon. Johnson Manya Naicca, M.P.
4. Hon. Omar Mwinyi Shimbwa, M.P.
5. Hon. Peris Pesi Tobiko, M.P.
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7. Hon. Ahmed Bashane Gaal, M.P.
8. Hon. Ali Wario Guyo, M.P.
9. Hon. Dominic Kipkoech Koskei, M.P.
10. Hon. Gideon Mutemi Mulyungi, M.P.
I l. Hon. Kulow Maalim Hassan, M.P.
12. Hon. Shadrack John Mose, M.P.
13. Hon. Tom Mboya Odege, M.P.
14. Hon. Tom J. Kajwang, M.P. - Friend of the Committee

IN ATTENDANCE VIRTUALLY
15. Hon. Abdul Rahim Dawood, M.P.
16. Hon. David Njuguna Kiaraho, M.P
17. Hon. Samuel Arama, M.P.
18. Hon. George Aldwa Omwera, M.P.
19. Hon. Mercy Wanjiku Gakuya, M.P
20. Hon. Rehema Dida Jaldesa, M.P.

SECR-ETARIAT

- Chairperson
- Vice Chairperson

Clerk Assistant II
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Senior Research Officer
Media Relations Officer
Sergeant-at-Arms
Audio Officer
Legal Pupil

Clerk Assistant I
Research Officer
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LSK Council Member
Advocate, SESLaw Advocates LLP
Advocate, SESLaw Advocates LLP
Advocate, SESLaw Advocates LLP
Advocate, SESLaw Advocates LLP
Advocate, OKAO & Co. Advocates
Advocate, OKAO & Co. Advocates
Advocate, SESLaw Advocates LLP
Advocate, LSK
Kenya Air Operators

l. Mr. Ahmed Salim Abdalla
2. Ms. Mercy K. Wanyonyi
3. Ms. Sylvia Ocharo Mutabari
4. Ms. Noelle Chelang'at
5. Mr. Yeziel Jillo
6. Mr. Job Owaga
7. Ms. Brenda Michira

IN ATTENDANCE VIRTUALLY
l. Ms. Chelagat Tungo
2. Ms. Winnie C. Kulei

GUESTS IN ATTENDANCE
l. Mr. Nelson Havi
2. Ms. Herine Kabita
3. Mr. Evans Lagat
4. Mr. Silas Jakakimba
5. Mr. Steve Ogolla
6. Ms. Lilian Kabaya
7. Mr. James Okao
8. Ms. Monica M. Mwangi
9. Ms. Evelyn Maina
10. Ms. Esther Ang'awa
I l. Mr. Mohamed Abdi
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MIN No. TPWH 205/2020: PRELIMINARIES
The Chairman called the meeting to order at forty minutes past two o'clock followed by a
word of prayer. The Chairman informed the Honorable Members that the Committee was
meeting pursuant to the resolution of the Committee made on 23'd September 2020 where it
was agreed that all stakeholders who submitted views on the National Aviation Management
Bill,2020 be invited for a physical meeting. The Chairman reminded the Committee that the
previous day on Monday, 28th September 2020, the Committee met with and received
submissions from eleven stakeholders. In its meeting today, the Committee had invited
representatives from:

l. The Law Society of Kenya
2. OKAO and Company Advocates
3. SESLaw Advocates LLP
4. Kakai Mugalo Advocates

The Chairman confirmed that out of the four invited, only Kakai Mugalo Advocates did not
send their representatives and they did not send any communication regarding their
attendance.

The agenda of the meeting was therefore adopted after being proposed by the Hon. Tom
Mboya Odege and seconded by the Hon. Dominic Kipkoech Koskei.

MIN No. TPWH 206/2020: CONFIRMATION OF THE MINUTES OF THE
PREVIOUS SITTING

Confirmationofminutesofthe39.n@don28thSeptember2020was
deferred to a later date.

MIN No. TPWH 20712020: SUBMISSIONS FROM STAKEHOLDERS
PURSUANT TO THE ND ADVRRT N THEo
NATIONAL AVIATION MANAGEMENT BILL.
2O2O MADE ON 14TH SEPTEMBER 2O2O

Submissions by the Law Society of Kenya
The President of the Law Society of Kenya (LSK) submitted that the LSK was opposing the
enactment of the National Aviation Management Bill, 2020 in entirety. He was of the view
that the Bill should not have been introduced at all for consideration. He invited the
Members' attention to their written memorandum submitted to the National Assembly on l8th
August 2020.In their submission before the Committee, some of the reasons he provided for
its rejection include the following:

l. The Bill sought to merge a loss-making entity with a profit-making entity. In analogy,
he explained that Kenya Airways (KQ) was making losses while Kenya Airports
Authority (KAA) was a strong entity. He submitted that to merge KAA with KQ was
not constitutionally and economically sound.

2. There was no full disclosure on how the arrangement proposed in the Bill was to be
done.

3. Forty-four members of the public/stakeholders during the Committee inquiry into the
PIIP were opposed to the merger between Kenya Airways (KQ) and Kenya Airports
Authority (KAA).

4. The question on why the merger between the KQ and KAA was not answered or
addressed.

5. The workers fate was not clear.
6. There were no strong grounds on why the government should bail a private entity.
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7. The structure of the proposed National Civil Aviation Council was a replica of the

National Security Council without justification or explanation.
8. There was a possible conflict of mandate between the KCAA and the National Civil

Aviation Council and that the dichotomy did not seem clear.
9. Article 227 of the Constitution on matters procurement is offended by some of the

exemptions provided for in the Bill on certain legislations. To exempt a public entity
from the public procurement regime was not lawful.

10. Pertinent questions regarding KQ should have been addressed before attempting to
resuscitate it. For instance, issues on what was bedeviling KQ, what contracts they
have entered into with other parties, who was behind KQ issues, and the layering
interests in the whole issue.

The LSK President urged the Hon. Members not to allow the KAA to be merged with KQ as

this would go against public interest which the Members had vowed to protect. He urged the
Honorable Members to reject the Bill in its entirety. He stated that he was informed that the

drafting of the Bill was not done at the Attorney General's Chamber but in private law firms,
but he didn't provide further details or evidence on the claims.

Submissions by OKAO & Company Advocates
In their submissions, OKAO & Company Advocates stated that they associated themselves
with the statement of the LSK President. They submitted that they were opposed to the

merger of KQ and KAA as envisaged under the Bill. Their written memorandum dated 8th

July 2020 was noted. Some of the reasons they provided for its rejection include the

following:
I . Assets of KAA should be protected from the losses of KQ.
2. There was no feasibility study done to show that the process was viable.
3. The airline business is historically a profitable undertaking. The govemment should

not gamble with taxpayers' money especially in light of the Covil9 pandemic.
4. KQ in the years around 1990's was profit-making. The question on why it was

making losses has never been addressed.

5. There was no fair balance between KQ and KAA. The Bill should be rejected.

Submissions by SESLaw Advocates LLP
In their submissions, SESLaw Advocates LLP also associated themselves with the views of
the President of the Law Society of Kenya. Their written memorandum dated 8th July 2020
was noted. Some of the reasons they provided for the Bill's rejection include the following:

l. Kenya Airways (KQ) problems were largely managerial.
2. Aviation industry worldwide was competitive and not monopolistic as is being

proposed through the Bill.
3. There was need to involve the Counties in the Bill's conversation because Counties

have interests in aerodromes. They gave an example of a court case involving the

Jomo Kenyatta International Airport and the County of Nairobi.
4. Privatization was proposed around 1992 to cure losses.

5. Article 2(l) talks of accountability and transparency, which were lacking in the
current process. The whole process was shrouded in opaqueness.

6. Section 3 of the State Corporations Act gives the President Powers to form a
parastatal and therefore there was no need of an Act of Parliament to nationalize KQ.

7. It was their considered view that merging the KQ and KAA; was not economically
viable.

8. Proper public participation on the Bill cannot be done without proper information
flow.

9. Clause 3 of the Bill talked about establishment of operating entities. KAA was already
established by its own Act.
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10. Clause 4(f) on Guiding Principles was, among others, talking about creating
employment. The point was misplaced and amounted to "devaluing" the meaning of
the Bill.

ll. Clause 5(lXe) was entirely problematic in terms of the composition of the Council
and the same was the case with Clause 7 because it allocated undefined powers to the

Corporation.
12. Clause 8(lX0 provides that the MDs sit in the Board with the CEO of the Board yet

the CEO is subordinated by the same MDs. It is almost like a reverse reporting
system.

13. If the intention was nationalization, then a specific Kenya Airways Bill can be

introduced instead of the current Bill.
14. KAA is doing well, working well, no losses and no complaints. It was therefore not

proper to merge it with the problematic KQ.

General comments and queries:
l. Members commended LSK and SESLaw Advocates for their insight into the Bill.

They asked if the LSK President was comfortable with KQ collapsing to which the
President responded in the negative. He explained that the LSK wants the KQ to be

resuscitated but not in the manner currently being pursued. The LSK President
clarified that the Society was not belittling the House but their disappointment arose

from the fact that the proposal that led to the Bill came from the House.

2. Hon. Tom J. Kajwang who appeared as a friend of the Committee appreciated the
LSK's presence and noted that whereas the Bill was a product of a Committee
inquiry, the Bill as currently published did not belong to the National Assembly but
simply a government Bill which was before the House and the Committee
procedurally for consideration.

3. Members wanted to know if legally there was a problem with the President, the CS

Interior and the Kenya Air force Commander being members of the National Civil
Aviation Council to which the SESLaw Advocates responded that in case of a legal
action against the Council, it may become a bit problematic involving the President.
Members however expressed dissatisfaction with the response.

4. Members also noted that whether KQ collapses or survives, the government of Kenya
had made prior undertakings to private banks, a matter to be considered.

5. Regarding what actions and solutions the LSK has proposed to address different
national issues, the LSK President stated that he has been in office for seven months
only and even then, they have sent many requests through the relevant government
channels but they were not heard.

6. Ms. Herine Kabita, the LSK Council Member, submitted that Part III of the Bill that
talked about four "independent" non-executive Board members appointed by the
Cabinet Secretary made no sense since there was no real independence expected
considering the appointment process. She further submitted that clause 37 of the Bill
on exemption from the provisions of the Companies Act was not legally sound. She

explained that Article 227 of the Constitution will also be offended if the provisions
of the PFMA will be exempted from application to the proposed Act and the entities.
The Council Member further submitted that a share capital of one million is too low
for the Aviation Investment Corporation and made no sense especially when taking
into account the KQ's seven billion and the KAA's sixty-six billion share capital

I
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7. The SESLaw Advocates submitted that KQ problems are purely managerial. They
informed the Committee that the National Treasury has recently just advertised

expressing interest in coming up with an Aviation Policy. They submitted that

enacting a Bill before the policy was developed was akin to putting the cart before the

horse. They advised that in whatever case, oversight mandate of the entities should
not be mixed with operating mandate.

8. The three organizations cautioned that we may be seeking to help KQ without seeking

reasons as to why it was where it was. They prayed for the Bill to be withdrawn.

The Chairman thanked the stakeholders for their submissions and assured them that the

Committee was simply interested in doing what was the best for Kenyans and not for any

partisan interests.

MIN No. TPWH 208/2020: ADJOURNMENT
There being no other business, the sitting was adjoumed at eighteen minutes past five o'clock
in the afternoon. The next meeting to be held on Wednesday 30s September, 2020 at

2.30p.m.

ffiuaSigned

(Chairperson)

06 I lo f*,Date
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MINUTES OF THE FORTY FIRST (4IST) SITTING OF THE DEPARTMENTAL
COMMITTEE ON TRANSPORT. PUBLIC WORKS & HOUSING HELD ON
WEDNESDAY. 3OTH SEPTEMBER AT 2.30 P.M. IN lTH FLOOR.
CONTINENTAL HOUSE. PARLIAMENT BUILDINGS

MEMBERS PRESENT
l. Hon. David L. Pkosing, M.P. - Chairperson
2. Hon. Johnson Manya Naicca, M.P.
3. Hon. Omar Mwinyi Shimbwa, M.P.
4. Hon. Peris Pesi Tobiko, M.P.
5. Hon. Ahmed Abdisalan Ibrahim, M.P.
6. Hon. Ahmed Bashane Gaal, M.P.
7. Hon. Ali Wario Guyo, M.P.
8. Hon. Dominic Kipkoech Koskei, M.P.
9. Hon. Gideon Mutemi Mulyungi, M.P.
10. Hon. Kulow Maalim Hassan, M.P.
I l. Hon. Shadrack John Mose, M.P.
12. Hon. Tom Mboya Odege, M.P.
13. Hon. Tom J. Kajwang, M.P. - Friend of the Committee

IN ATTENDANCE VIRTUALLY
14. Hon. Abdul Rahim Dawood, M.P.
15. Hon. David Njuguna Kiaraho, M.P
16. Hon. Samuel Arama, M.P.
17. Hon. Mercy Wanjiku Gakuya, M.P
18. Hon. Rehema Dida Jaldesa, M.P.

MEMBERS ABSENT WITH APOLOGY
19. Hon. Gathoni Wamuchomba, M.P. - Vice Chairperson
20, Hon. George Aldwa Omwera, M.P.

SECRETARIAT
l. Mr. Ahmed Salim Abdalla
2. Ms. Mercy K. Wanyonyi
3. Ms. Sylvia Ocharo Mutabari
4. Ms. Noelle Chelang'at
5, Ms. Zainab Wario
6. Mr. Job Owaga
7. Ms. Brenda Michira

IN ATTENDANCE VIRTUALLY
l. Ms. Wirurie C. Kulei
2. Mr. George O. Mogaka

IN ATTENDANCE
l. Hon. Christopher Obure
2. Mr. Solomon Kitungu
3. Dr. Chris Kiptoo
4. Mr. Allan kilavuka
5. Mr. Gilben Kibe
6. Mr. Alex Gitari
7. Ms. Katherine N. Kisila
8. Mr. Samson Maundu

Clerk Assistant II
Legal Counsel
Senior Research Officer
Media Relations Officer
Sergeant-at-Arms
Audio Officer
Legal Pupil

Research Officer
Corporation Secretary, KCAA

Chief Admn. Secretary, MTIHUD&PW
Principal Secretary, State Dept. for Transport
Principal Secretary, Environment & Forestry
CEO, Kenya Airways
DG, KCAA
Acting Managing Director, KAA
Corporation Secretary, KAA
Senior State Counsel, AG's Officea
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9. Mr. Fredrick Etemesr
10. Mr. Stanley Kamau
I l. Mr. Wang'ombe Kariuki
12. Mr. Rodney Omari

Confirmation of minutes of the
deferred to a later date.

Principal Meteorologist, KMD
D-G-DIPM, The National Treasury
DG, Competition Authority of Kenya
AS, Ministry of Environment

sitting which was held on 29th September 2020 was

MIN No. TPWH 209/2020: PRELIMINARIES
The Chairman called the meeting to order at thirty-six minutes past two o'clock followed by a
word of prayer. The Chairman informed the Honorable Members that the Committee was
meeting pursuant to the resolution of the Committee made on 23'd September 2020 where it
was agreed that after meeting all private stakeholders, the goverrrment side be invited to give
clarification on any issues that might have arisen from the submissions received on the National
Aviation Management Bill, 2020. The Chairman confirmed that the representatives from the
following Ministries and Departments were in attendance:

l. Ministry of Transport
2. Ministry of Environment & Forestry
3. The National Treasury
4. The Attorney General
5. Kenya Airways PLC
6. Kenya Airport Authority
7. Kenya Civil Aviation Authority
8. Competition Authority of Kenya

The agenda of the meeting was therefore adopted after being proposed by the Hon. Tom Mboya
Odege, MP and seconded by the Hon. Johnson Manya Naicca, MP.

MIN No. TPWH 210120202 CONFIRMATION OF THE MINUTES OF THE

MIN No. TPWH 2lll2020z SUBMISSIONS FROM THE GOVERNMENT
DEPARTMENTS ON THE NATIONAL AVIATION
MANAGEMENT BILL,2O2O

The Committee proposed that having interacted with stakeholders from the private sector, the
session will be guided by issues raised. Members sought clarification on the following issues,
which the Ministry responded.

The place of the Meteorological Department in Aviation
l. Both the Principal Secretary for Transport and the Principal Secretary for Environment

agreed that the services of the Meteorological Department were very vital in aviation
industry.

2. They admitted that the issue on whether to include in the Council the CS responsible
for Meteorological Services should not have reached the Committee because they had
their own forum at the Executive level where they should have been addressed.

3. The Principal Secretary for Environment explained that in Aviation, there are four
critical services comprised of Communication Services, Navigational Services, Air
Traffic Services and Meteorological Services.

4. The Director Meteorological Services submitted that considering their role as one of
the critical services providers in the aviation industry, it was necessary that the law and
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regulations on air passengers' service charge be amended so that a certain percentage

is allocated to them.
5. The PS Environment observed that here was a compelling reason to include the Cabinet

Secretary responsible for Meteorological Services in the Council. The Attorney
General's Office had no objection to the inclusion and termed it as a policy issue by
Transport Ministry.

6. The Chief Administrative Secretary for Transport admitted that the request was

reasonable and that some years ago, the Meteorological Department was actually under
the Ministry of Transport.

The President as the Chairperson of the Council
1. The Hon. Tom Kajwang' explained that the relevant provision which allows the

President to perform any other executive function provided for in the Constitution or in
national legislation is Article 132(D@).

2. He wondered whether the function that the Bill purported to confer on the President
was an "executive function". He sought clarification on whether the intention to include
the President was to create a constitutional immunity by putting the President as the

Chairman of the Council.
3. The Attorney General Office submitted that a precedent was already set by making the

President the Chairperson of the Climate Change Council.
4. The AG's office further submitted that the Council was not of operational nature and

only proposed to play a policy role. They submitted that legal action may arise only
when a private party is injured by the actions of someone, a nil-possibility under the

Council.

The Bill may kill competition
l. The Director General of the Competition Authority of Kenya (CAK) confirmed that his

office was consulted during drafting.
2. He submitted that a merger is what changes control, yet in the current instance, the

relationship between the Kenya Airways and Kenya Airports Authority is an

arrangement but not qualify to be a merger under the Act.
3. He explained that a merger is when there is a change in control or when fifty percent

plus one of the shares have been acquired or when one has veto powers or when one

has material influence over the entity. None of these were the case in the current
arrangement proposed under the National Aviation Management Bill, 2020.

4. He explained that the only issue of concern is when the conduct of the resultant entity
may have ramifications because the process may give one entity undue advantage. He
however said it can be provided in the Bill on how they can allocate slots and deal with
other issues.

5. The DG explained that since the entities will engage in trade, they will be under the
purview of the Competition Authority of Kenya Act, 2010 and therefore issues

regarding trade practices will be under scrutiny.

Kenya Airways already given preferential treatment?
l. The Director General for Kenya Civil Aviation Authority clarified that currently, no

airline is given preferential treatment in time slotting. He explained that it was the

airlines themselves which decided on their flight time.
2. The National Treasury explained that there was a sovereign guarantee of 750 million

USD approved in 2017 mainly for aircraft leasing. This involved the Exim Bank of
America and the local banks. He cautioned that killing KQ will only serve to make the
lenders happy and not beneficial for the country.
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The four independent non-executive Board members
1. The Committee noted that the four independent non--executive Board members

appointed by the Cabinet Secretary have attracted a lot of interest.
2. The Ministry was asked whether it was okay with bringing in one representative from

private sector.
3. The Chief Administrative Secretary for Transport stated that there could be conflict

interest,
4. The Attorney General office had no objection to the proposal.

Is the Bill introducing a merger between Kenya Airways & Kenya Airports Authority?
1. The CAS denied that it was merger. He explained that it was simply an arrangement

where different institutions were brought together with their own independent boards.
2. The PS Transport explained that it was not a merger but reorganization of government

business in civil aviation. He submitted that the market was adequate for the process

and that globally, most governments have consolidated the airline and airport business.
3. The Director General of the CAK also confirmed that it was not a merger as per the

provisions of the Competition Authority of Kenya Act.

LSK was concerned that the Bill might have been drafted from outside the AG's offices
l. The Attorney General office denied any assertions that the Bill was drafted from outside

and declared that the Attorney General office took instructions from the Government
only during its processing.

2. The Principal Secretary for Transport affirmed that it was a govemment Bill which
went through all the requisite processes before it was brought to Parliament. He also
explained that during drafting, all the relevant goveffrment departments were involved.
These include the KAA, KQ, National Treasury and even the Registrar of Companies.
He explained that AG drafters retreated in Maanzoni for four days before the draft was
approved by the relevant Principal Secretaries, Cabinet Secretaries and the full Cabinet
later.

Concerns on exemptions from taxation and procurement
l. The PS Transport explained that they didn't want to legislate on taxation. He explained

that any exemptions from the provisions of any law was subject to guidelines approved
by both the Cabinet and Parliament and therefore there was no blanket exemption. He
further explained that even the Public Finance Management Act has a framework for
exempting institutions and with direct oversight by Parliament

2. The PS Transport further explained that both the Auditor General and the Controller of
Budget will edit the institutions and therefore there was no possibility of running away
from good governance, accountability and oversight.

How do we convince the public that the process was ripe?
l. The Principal Secretary for Transport explained that Kenya Airways creates thousands

ofjobs for Kenyans, and that the employment aspect cannot be gainsaid.
2. The PS submitted that we have an economy that relies more on exports and killing KQ

therefore denies the country to do that.
3. The MD for Kenya Airways explained that if Kenya Airways collapses, then the other

non-Kenyan airlines will move traffic from Kenya to their own hubs and regions, which
will heavily deal a blow to the economy by denying it the around 2.3 billion dollars
contributed to the economy and endangering the more than 400,000 jobs in aviation.

4. The CAS for Transport submitted that if KQ dies, it will be disastrous to the Kenyan
economy and areas such as tourism, exports and international trade will all be affected.
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5. The KQ MD explained that there was urgent need to make KQ competitive and to
reduce costs. He explained that once you consolidate the aviation sector, then it
becomes easier to use synergies from other sectors.

6. The Principal Secretary for Environment explained that the importance of Kenya
Airways to the country is beyond any financial value. He urged the Committee to ensure

that all the necessary actions were taken to save the airline in the larger interests of the

country.

Wav Forward:
1. The Committee directed the Ministry of Transport and The Ministry of Environment &

Forestry to come up with a compromise proposal on the Air Passenger Service Charge

in light of the request by the Meteorological Services Department.
2. The Committee to go for a non-residential retreat within Nairobi County to prepare its

report on the Addendum to the Report on the National Aviation Management Bill, 2020.
Proposed dates for the retreat are Tuesday, 6th October 2020 and Wednesday, 7th

October 2020.

MIN No. TPWH 21212020: ADJOURNMENT
There being no other business, the sitting was adjoumed at eight minutes to five o'clock in the

afternoon. The next meeting to be held on Tuesday 6th October ,2020 at 10.00a.m.

Signed

(Chairperson)

o6l lo ?az.o,
Date

!
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MINUTES OF THE FORTY SECOND (42ND) SITTING OF THE DEPARTMENTAL
COMMITTEE ON TRANSPORT. PUBLIC WORKS & HOUSING HELD ON
TUESDAY.6TH OCTOBER 2O2O AT IO.OO A.M. AT EMARA OLE SERENI. NAIROBI

MEMBERS PRESENT
l. Hon. David L. Pkosing, M.P.
2. Hon. Gathoni Wamuchomba, M.P.
3. Hon. Abdul Rahim Dawood, M.P.
4. Hon. David Njuguna Kiaraho, M.P.
5. Hon. Johnson Manya Naicca, M.P.
6. Hon. Ahmed Abdisalan Ibrahim, M.P.
7. Hon. Ahmed Bashane Gaal, M.P.
8. Hon. Ali Wario Guyo, M.P.
9. Hon. Dominic Kipkoech Koskei, M.P,
10. Hon. George Aldwa Omwera, M.P.
I L Hon. Kulow Maalim Hassan, M.P.
12. Hon. Mercy Wanjiku Gakuya, M.P.
13. Hon. Shadrack John Mose, M.P.
14. Hon. Tom Mboya Odege, M.P.

IN ATTENDANCE VIRTUALLY
15. Hon. Omar Mwinyi Shimbwa, M.P
16. Hon. Samuel Arama, M.P.
17. Hon. Rehema Dida Jaldesa, M.P.

MEMBERS ABSENT WITH APOLOGY
18. Hon. Peris Pesi Tobiko, M.P.
19. Hon. Gideon Mutemi Mulyungi, M.P.

SECRETARIAT
1. Mr. Ahmed Salim Abdalla
2. Ms. Mercy K. Wanyonyi
3. Ms. Zainab Wario
4. Ms. Winnie C. Kulei
5. Mr. Brian Ng'etich
6. Ms. Brenda Michira

IN ATTENDANCE VIRTUALLY
1. Ms. Chelagat Tungo

- Chairperson
- Vice Chairperson

Clerk Assistant II
Legal Counsel
Sergeant-at-Arms
Research Officer
Audio Officer
Legal Pupil

Clerk Assistant I

MIN No. TPWH 213/2020: PRELIMINARIES
The Chairman called the meeting to order at twenty-five minutes past ten o'clock followed by
a word of prayer. The Chairman informed the Honorable Members that the Committee was

meeting to draft and adopt its Addendum on Public Participation to the Report tabled on lOs
September 2020 on the Consideration of the National Aviation Management Bill, 2020
(National Assembly Bill No. l8 of 2020).

The agenda of the meeting was therefore adopted after being proposed by Hon. Johnson Manya
Naicca, MP and seconded by the Hon. Kulow Maalim Hassan, MP.
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MIN No. TPWH 214120202 CONFIRMATION OF THE MINUTES OF THE
PREVIOUS SITTING

l. Minutes of the 38th sitting held on Wednesday, 23'd September 2020 were confirmed as

the true record of the proceedings. Adoption proposed by Hon. Tom Odege, MP and
seconded by the Hon. Dominic Koskei, MP.

2. Minutes of the 39th sitting held on Monday, 28th September 2020 were confirmed as the
true record of the proceedings. Adoption proposed by Hon. Kulow Maalim, MP and

seconded by the Hon. Ali Wario, MP.

3. Minutes of the 40th sitting held on Tuesday, 29th September 2020 were confirmed as the
true record of the proceedings. Adoption proposed by Hon. Tom Odege, MP and
seconded by the Hon. Dominic Koskei, MP.

4. Minutes of the 41't sitting held on Wednesday, 30th September 2020 were confirmed as

the true record of the proceedings. Adoption proposed by Hon. Kulow Maalim, MP and
seconded by the Hon. Dominc Koskei, MP.

MIN No. TPWH 215/2020: OBSERVATIONS AND RECOMMENDATIONS
ON THE ADDENDUM ON THE NATIONAL
AVIATION MANAGEMENT BILL. 2O2O

The Committee considered the draft Addendum and made observations on all the submissions
received from sixteen parties who made their written and oral submissions to the Committee
pursuant to the re-advertisement made on l4th September 2020 which extended the public
participation process on the National Aviation Management Bill, 2020. The Committee noted
that it was in receipt of an extra memorandum from one Mr. David Njuguna Njathi, after the
Committee had met all the other stakeholders on 30th September 2020. The Committee resolved
to fully consider and incorporate his views, his late submission notwithstanding.

The Committee further made the following general observations and comments on the Bill

That the policy framework of the National Aviation Management Bill, 2020 is derived
from the recommendations of the National Assembly after an extensive inquiry and
public participation that culminated into a report tabled on 1 8th June 2019 and adopted by
the House on23'd July 2019 on the Inquiry into the proposed Kenya Airways'Privately
Initiated Investment Proposal to Kenya Airports Authority.

2. The proposed consequential amendments, as contained in the Second Schedule of the Bill
to the State Corporations Act, Cap 446,the Public Finance Management Act, 2015 and
the Companies Act,20l5 were informed by the House recommendations contained in
Committee's report on the Inquiry into the proposed Kenya Airways' Privately Initiated
Investment Proposal to Kenya Airports Authority. The House approved that, upon
nationalization of KQ, amendments be made to include exemptions in the State
Corporations Act, the Public Finance Management Act, the Public Procurement and
Asset Disposal Act and the Public Service Commission Act (Recommendotion No.5 of
the Report os adopted on 23'd July 2019). As such, the proposed amendments do not
expand the subject matter of the Bill.

3. The assertion made by the Law Society of Kenya during its meeting with the Committee
on 29th September 2020 that the Bill was not drafted within the realm of government
procedural processes was unsubstantiated and the sarne was denied by the Office of the
Attorney General and the Ministry of Transport during a Committee meeting held on 30th
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September 2020. The Office of the Attomey General confirmed taking all the instructions
on the Bill from the Government and not from any other parties.

4. Meteorological services are key, critical and essential to the safety, regularity and

operation ofaircrafts during take-off, cruise, approach, and landing phases ofboth ofboth
civil and military aircrafts.

5. The Bill does not seek to merge Kenya Airways and Kenya Airports Authority within the

meaning of the Competition Act, No.l2 of 2010 but to consolidate the aviation assets so

as to effectively compete in the international market.

6. Pursuant to Article B2@)(a) of the Constitution, the President has power to perform any

executive function provided for in the Constitution or in national legislation e.g the

National Climate Change Council established pursuant to the Climate Change Act,2016
is chaired by the President. Further, the functions of the Council as an unincorporated
body are not of an operational nature but to give policy direction considering the strategic

nature of civil aviation.

7. There is need to amend clause 5 of the Bill to expressly provide that the Council is an

unincorporated body and to include the Cabinet Secretary for the time being responsible

for the environment in the Council as meteorological services are critical in the aviation
sector.

8. There is need to amend clauses I l,l2 and l3 of the Bill to remove ambiguity and provide
clarity on the qualifications for appointment as the Chairperson of the Board, member of
the Board and the Chief Executive Officer of the Corporation.

9. There is need to amend clause 16 and 42 of the Bill to ensure that the remuneration of the

members of the Board and the Managing Directors is determined upon the advice of the
Salaries and Remuneration Commission in line with Article 230 of the Constitution.

10. There is need to amend clause 44 of the Bill by inserting the word "or" after the first
paragraph to connect the two paragraphs and construe them disjunctively.

I l. There is need to amend clause 45 of the Bill to align it with the provisions of section 37

of the Companies Act,2015 which provides that a document, contract or deed will be

considered to be validly executed by a company if it is signed on behalf of the company

by two authorized signatories or by a director of the company in the presence of a witness

who attests the signature.

12. There is need to amend clause 72 of the Bill to specify the specific areas of law that the

Cabinet Secretary is required to make regulations for in line with Article 94(5) of the

Constitution.

Committee Recommendations :

Having considered the National Aviation Management Bill, 2020, and submissions from all
the stakeholders the Committee resolved that it will propose amendments to clauses 3, 5, 10,

l l, 13, 16,42,44,45 and72.

This was in addition to amendments already proposed in the main Report on clauses 2,3,4,5

7, 8, 13, 14, 15, 19,22, 24, 27,30, 40, 56, 72 and the Second Schedule.
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MIN No. TPWH 21612020: ADOPTION OF THE ADDENDIIM ON THE
N MANA EMENT

2020
The Addendum on Public Participation to the Report tabled on lOth September 2020 on the
Consideration of the National Aviation Management Bill, 2020 (National Assembly Bill No.
18 of 2020) was unanimously adopted by the Committee. The proposal for adoption was made
by Hon. Kulow Hassan, MP and seconded by Hon. Ahmed Bashane, MP.

MIN No. TPWH 21712020: ANY OTHER BUSINESS
l. The Committee to table the Addendum either on Thursday, 8th October2020 or on Tuesday,

13th October 2020.
2. The Committee to organize for field visits in Mombasa and Malindi from 20th October 2020

to 24th October 2020.

MIN No. TPWH 218120202 ADJOURNMENT
There being no other business, the sitting was adjourned at thirty-eight minutes past one o'clock
in the afternoon. The next meeting to be held on Tuesday l3th October,2020 at 10.00a.m.

Signed tL/

(Chairperson)

Date

a

(
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ANNEXTURE "D"

Written Submissions Received by the Committee,
vide the second advert dated 14.9.2020

I a KMKAfrica Law
Advocates

T.P W.H. Addendum to the Committee Report on the National Aviation Managernent Bill 2020
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To the Chairperson,
Transport, Public Works and Housing Committee of the National Assembly

Hon. David Losiakou Pkosing

Parliament Buildings
Parliament Road

PO Box 41842-ooroo
Nairobi, Kenya.
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Dear Sirs,

LE!.I,I EM.Q RAN D.Uf.d O N T H E NATI Q N A L AV I AIIO N. MA NAGEfVIEN-T- B I [L ] O 2 O

We make reference to the advertisement in national newspapers inviting submission of
memoranda in respect of the National Aviation Management Bill 2o2o. We hereby render

our considered memoranda.

The National Aviation Management Bill zozo (hereinafter the 'Bill') was presented in the
National Assembly for the First Reading toward the end of June ro:o by the Transport,

Public Works and Housing Committee of the National Assembly. The Bill is a sequel to the
National Assembly's Transport Committee Report on the inquiry into the Kenya Airways

Privately lnitiated lnvestment Proposalto the Kenya Airports Authority (KAA) and in the
main, seeks to provide a framework for nationalisation of Kenya Airways Plc, which is

currently partly owned by government and private investors. The crux of the National

Assembly Committee's Report recommendations was that there was need to nationalise

the Kenya Airways, provide tax exemptions to the airline to make it more competitive, and

form an aviation holding corporation under which the various entities including Kenya

Airways would be held.

\
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We have reviewed the published Billthat underwent the First Reading and herein present
this Memorandum to this distinguished Committee on Transport, Public Works and
Housing of the National Assembly for consideration.

Commentsnnd Recommendatlons on the Bill

We have concerns over the import of section 3o of the National Aviation
Management Bill zozo which gives broad powers to the Aviation lnvestment
Corporation to inter alia, 'b) to carry on businesses in relation to aviation tralning
schools, maintenance and repair organlsatlon, aircraft handling fllght caterlng,
aylatlon medlcal servlces, tour and holiday management services, and any other
buslness related to or anclllary to the avlatlon sector as may be determined by

the Board and to undertake all necessary activities necessary to construct, operate
and manage such businesses'and c) 'to undertake any activities within a special

economic zone or an export processing zone in accordance with applicable law.'

ln one clean sweep, the Bill attempts run out of operations various businesses that
deal in logistics and air freight within the airline industry, hotel businesses, airport
taxi cab business among others. This has the potential to decimate existing
businesses and companies that deal in this area. We are also concerned that the Bill

potentially has a wide-ranging adverse effect on businesses that run duty-free

shops, hoteliers and other ancillary services. The fact that the Bill expressly

provides that the Aviation lnvestment Corporation is afforded broad powers,

means that the Bill virtually gives unlimlted powers to the Corporation and such

powers are amenable to abuse and potentially provide an opportunity for
cronyism. Accordingly, the implication of implementation of this law may result

into loss of jobs and tax revenues arising from the existence of these businesses.

ln addition, the relevant provision of the Bill in effect creates a monopolistic entity
in a dominant position, which ralses antl-trusUcompetition concerns as well as

consumer protection concerns. This is because the Corporation is likely to use its

broad powers to muzzle other existing businesses so as to amplify its monopolistic

structure with the result of promoting inefficiencies, leading escalation of user

charges and costs of services, and ultimately harming the public as consumers.

RECOMMENDATION: lt is recommended that the relevant Clause 3o of the Bill be

deleted and/or amended in as far as it clothes the Avlation lnvestment
Corporation wlth broad powers to deal ln other anclllary actlvitles which wlll have

a deleterious effect on other businesses and harming consumers.

2. Clause z7(e-n) of the Bill stipulates the various regulatory powers of Kenya Aviation
Authority which include: prohibiting, controlling or regulating use of by any person

of services performed and any aircraft and goods or facilities provided by the
Authority; collecting aeronautical charges and levies levied on users of the facilities.
This is in addition to being given additional operational mandates thereby raising
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conflict of interest concerns as it is both an operator and regulator. ln respect of
private companies providing services, regulatory power is donated to an associated
company of a competitor - KQ and the Aviation lnvestment Corporation (AlC). This
poses competition concerns as well as consumer protection issues and conflict of
interest concerns.

RECOMMENDATION: l(AA's proposed status as an Operating Entity alongside KQ

and AIC ought to be reconsidered in order to provlde for effectlve and
independent regulatlon and to promote fair competltlon.

3. Clause 52 (g) of the National Aviation Management Bill zozo provides that the
employment terms of service of the relevant Transferring Entity shall be
transferred to the relevant Operating Entity and such employees will become
employees of the new entity on the same or improved terms and conditions of
service. Any restructuring process of an organisation including the current
nationalisation process usually has casualtles ln the form of retrenched
employees. The nationalisation process will also mean job losses as the entities
reorganlze themselves so as to remain afloat. This may also lead to industrial
action and legal challenges that might drag the whole process or delay the
turnaround of the fortunes of the companies. There has not been adequate input
from the public and particularly the concerned aviation workers who will be directly
affected by the changes. From a labour perspective therefore, it is critical that
concerns of employees directed affected are taken into account.

RECOMMENDATION: Attention must be pald to labour issues wrought by the
associated restructuring and iob losses that wlll accompany the changes
envisaged by the Bill. There must be an assurance or a securlng of the interests of
workers which the Bllldoes not appear to address.

4. Relatedly, Clause 53 of the Bill is critical in so far as it affords the Board the power

to review or amend salaries, wages and terms and conditions of service of
employees as may be necessary to ensure compliance with the Constitution and

employment laws of Kenya. While this legal provision may be seeking to provide

the necessary flexibility to the Board, it would be so even without any express
provision to that effect. But the mischief in this provision is potentially that the
Board can revise employment contracts that have already been entered into, in

spite of applicable collective bargaining agreenrents, so long as the same does not
offend existing applicable laws.

RECOMMENDATION: Accordlngly, we propose that the relevant section 53 as read
with sectlon 52(g) of the Btll be deleted.
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5. ln seeking to nationalise Kenya Airways once more, we are coming full circle as a

country, resuming the pre-t996 position where KQ was fully government-owned
before being privatised. We seem to be adopting the model of the Ethiopian
Airlines and the Emirates Airlines which are governments' owned entities. There
are a number of other airlines which are either owned by governments
(nationalised) or benefit from government subsidies. For context, it is useful to
note that KQ has been a loss-making venture for a number of years now (since
2013), requiring bailouts from government. Certainly, a significant reason for this
need for bailouts may be attributed to inefficiencies of the airline. And with the
Covid-r9 pandemic, which has virtually paralysed air transport gtobally, the financial
hit for the airline is likely to worsen, seriously impending chances of survival absent
huge cash injection either from government or strategic investors.

The public must decide whether it needs to continue holding onto a loss-making
and unsustainable airline for national pride thereby having a dent on the taxpayer.
We may need to consider whether we should let the airline die if it cannot be
operated profitably as in our view it does not constitute a public good that the
government needs to continually provide. 6iven the huge implications of
renationalising the airline on the efficiency of the airline, a national strategic asset
given that the airline is partly government owned and the public funds to be
expended in buying off private shareholders/investors through conversion of
equity to Treasury Bonds as well as the funds to be expended in resuscitating and
subsidising the airline to the tune of tens of billions of taxpayer money; it is critical
that such decisions of such huge moments be determined by the public and the
Cabinet through more extensive deliberations and debate.

By commencing with a report of the Committee of the National Assembly which
was a response to a private proposal for takeover of the Jomo Kenyatta
lnternational Airport (JKIA) by Kenya Airways, an argument can legitimately be
made that the same was not enough public participation and such weighty
decisions ought to have originated from a Policy Paper. As a matter of procedure
and law making process, a Policy should always precede law. And a

renationalisation of an airline as well as the combination of a loss-making airline
with other profit-making entities are serious policy decisions that should begin with
Cabinet approval.

RECOMMENDATTON: ln view of the foregoing, we recommend that the
formulation of this Bill should have been preceded by development of a

Policy/Position Paper approved by Cabinet before the Billcould be inltiated, after
extenslve public consultations and debates. At present, there does not appear to
be any discernible policy yet renationalisation of a strategic asset is an issue of
great national importance. To the extent this did not happen, the Bill is improperly
before the Committee and need be shelved and await this prior process. The
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intended Bill will in essence end up creating a black hole for taxpayers' funds
without enuring proportionate benefits to the public.

6. lt need be stated that renationalisation of KQ is no guarantee to its success in the
same way that privatisation is no guarantee for failure. To illustrate, KQ registered
phenomenal success between the years 2oo7 to roru when it was privately-owned
and suffered remarkable losses when it was government-owned in the pre-r995
era. Both endogenous factors such as mismanagement, corruption, nepotism,
ambitious expansion plans as well as exogenous factors such as oil prices, terror
attacks and competition from neighbours as well as now the Covid-rg pandemic
have eaten away at the airline's profitability and must be given serious thought with
the endogenous factors being especially pronounced when government-owned.

An assessment of tlre renationalisation strategy appears to be mirrored on
replicating the Ethiopian Airlines or Rwandair experience in Rwanda. We must
however never lose sight of the markedly different political environment in which
those two airlines operate, with those countries having a more controlled political
environment that makes it easy to manage and make decisions, compared to Kenya
which has a relatively more liberal democratic space. This will certainly have
implications on governance of the airlines and the potential success.

RECOMMENDATION: We recommend that the Bill ln its entirety be shelved as it
seeks to natlonalise the entities thereby potentially exacerbatlng the governance
problems that ailthe sector.

l. The proposal in the Bill under clause 6 of the Bill that effectively places the three
operating entities into one State Corporation must be seen for what it really is,

which in our view, is a merger of othenvise healthy balance sheets of xnR with the
very unhealthy balance sheets of loss-making KQ, which is currently heavily
indebted. The net consequence of such a merger may be the collapse of both
entities through continued subsidisation of inefficiencies at KQ by KAA's and other
businesses' profits.

RECOMMENDATION: We need to rethlnk this whole restructuring model and
consider whether we need to attempt to save KQ at the expense of collapsing the
whole sector/other profit maklng entities makes economic sense.

8. Clause 6 of the Bill proposes for formation of an Aviation Holding Company to be

named Kenya Aviation Corporation that will have a healthy balance sheet and under
which the Kenya Airways, the Kenya Airport Authority and Aviation lnvestment
Corporation will be held. ln our view, this is an lndirect way of reintroducing the
now relected plan of acquisition of the national airport the Jomo Kenyatta
lnternational Airport (JKIA) by KQ and KAA. lt is a move that seeks to have the loss-

making KQ subsidised by the other two entities, and this has the potential to
seriously breed even more inefficiencies, management and corruption since the
airline's losses would be padded or masked by the other profit-making entities. ln
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addition, a political environment might delay decision making which may turn out
to be costly in the airline business.

RECOMMENDATION: Clause 6 of the Bill be deleted to the extent that it creates an
aviation holding corporation. ln its place, a clause speclfying that each of the
operatlng entitles (Kenya Airways, Kenya Airports Authority and the Avlatlon
lnvestment Corporation) will operate independently and as standalone entities
should be inserted.

g. The proposal to form an Aviation Holding Corporation which will hold the three
entities particularly bringing the Kenya Airways and Kenya Airports Authority under
the same control has the potential for confllct of lnterest as it ls a classic case of a
merger of a regulated player and a regulator. ldeally, a regulator should be

separate from its regulated and should have no association that might lead to a lack

of proper supervision or regulatory capture-especially in a sector as sensitive as the
aviation sector as well as compromise regulation in the industry.

RECOMMENDATION: Clause 5 of the Bill that in effect merges the Kenya Airways
(regulated) and KAn (regulator) needs to be amended to prevent the potential
conflict of lnterest and avoid compromising the regulation of the industry.

to. The formation of a non-operating holding company to hold the three operating
entities namely Kenya Airways, Kenya Airport Authority and the Aviation
lnvestment Corporation means that the holding company may restrict the use of
airports and other facilities by other airlines other than Kenya Airways or rather
charge other external airlines to use the facilities thereby raising competition
concerns. We think that there is potential for abuse of competition policy in this
case potentially calling into aid the oversight role of the Competition Authority of
Kenya (CAK).

Related to the potential for abuse of competition are consumer protection
concerns on the part of air passengers who may have to pay more for inefficiencies

of running the facilities as the extra costs arising from more charges and fees for
facilities by other airlines will be passed on to consumers in the form of higher
ticketing fees/more expensive tickets. These concerns are not far-fetched given

that section g(m) of the Bill lists 'approval of user charges for the airports' as some
of the functions of the Board which is made up of political appointees. The user
charges are to be set by the Group Entity (Kenya Aviation Corporation) even though
through public participation under section 38 of the Bill. This provision in the Bill,

construed in this way, thereby arguably fatls foul of sections z3 and z4 of the
Competition Act 2o1o on dominant undertakings and abuse of dominant position
and section 50 on unwarranted concentration of economic power, as well as the
Consumer Protection Act zorz.

RECOMMENDATION: Clause 6 of the Bill be deleted to the extent that lt ceates
the Kenya Aviation Corporation. Clause 9(m) and l8 of the Bill also be amended in
so far as they give the Kenya Aviation Corporation and the Board the power to set
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and approve user charges respectively. ln its place, a clause specifying that each
of the operatlng entities (Kenya Airways, Kenya Airports Authority and the
Aviatlon lnvestment Corporation) will operate independently and as standalone
entltles should be inserted.

tt. Relatedly, the proposed institutional structure in the Bill is likely to open the various
entities to political interference or micro-management of the airline especially
considering that the National Civil Aviation Council which is the decision making
body is made up of government officials and headed by the President.ln particular,

the National Civil Aviation Council established under Clause 5 of the Bill in our view
is highly political and militarised ( a military industrial complex), comprising of the
President, Cabinet Secretaries for Transport, lnternal Security, National Treasury,

the Attorney General and the Kenya Airforce Commander. We do not see any good
reason why the composition of the National Civil Aviation Council is top heavy and
reads tike the National Security Council. Political economy questions always need
to be considered in a sector that has the potential to be lucrative, and ways of
minimising the potential forms of capture as well as preventing political
interference be devised and implemented. There is no shortage of case studies of
state corporations that collapsed due to inefficiencies and mismanagement and

this must always serve as a cautionary tale.

RECOMMENDATION: Clause 5 of the Bill be deleted to remove the National Civil
Aviatlon Council as lt does not appear to play any partlcular useful role and its
functions can be discharged by the duly constituted Board. Alternativeln the
clause can be amended to reduce the overconcentration of political figures in the
Councll say by removing the President and the Kenya Alr force Commander and

replacing them with independent noncxecutive directors well versed in aviation
matters.

tz. lt is not at all clear whether before this 'Government Bill' was introduced by the
Majority Leader of Parliament in the House it had passed through the Attorney
General's Office for drafting and relevant legal advice as is required and customary.
A Billwith such significant ramifications on the entire aviation industry must be one
that must not be shrouded in secrecy given what is at stake for many stakeholders

and the public interest. Even more fundamentally, the possible conflict of interest
mean that such a proposed law must strictly follow the law making process.

RECOMMENDATION: lt is recommended that information on this matter on
whether the Bill was drafted or passed through the Attorney General Office and

other relevant lssues be brought to light ln the publlc lnterest.

13. Public participation is a core and non-derogable value in the law making process set

out under articles ro, 118, 1z4,2o1and zu r of the Constitution of Kenya zoro and the
National Assembly Standing Orders 120-139. Public participation in the making of
law gives rise to the sovereign will of the people and generates many benefits
including more citizen empowerment, enhancing citizen-government relations,
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generation of diverse and innovative ideas among others. Article tt8b of the
Constitution enjoins Parliament to facilitate public participation in its law making
process both in the House and its Committees which sittings need to be open to
the public. Whenever there is a Bill introduced in the House which is then referred
to a relevant committee, the Committee usually places advertisements in the media

requesting for views on the Bill from the public. The relevant committee facilitates
this public participation through a variety of mechanisms including: inviting
submission of memoranda; holding public hearings; consulting relevant
stakeholders and consulting experts on technical subjects. The Committee is

required to take into account or consideration the views and recommendations
while considering the Bill and preparing its report to the House. ln this regard, this
memoranda must be considered by the relevant Committee seized of the current
Bill (National Aviation Management Bill :ozo). We note that the Bill is in the stage

after the First Reading where the relevant committee invites comments and

memoranda from the public before the Second Reading. On the need for public

participation in the law making process, see Robert N. Gokuru & Others v Governor

Klombu County & j others [zot4] eKLR where the High Court quashed the Finance

Bill of Kiambu County Government for lack of public participation on grounds that
(para 79): '... there was no attempt to exhort the public to participate in the
process of the enactment of the Bill. ln my view there was no "facilitatlon".

RECOMMENDATION: We recommend thatglven the public lnterest nature of thls
matter, there is need for more publlc partlclpatlon of the Billto take lnto account

the vlews of the people especlally as lt dld not orlg[nate from the publlc (lt was a

Government Bill). There has not been enough debate on the matter and the Bill

originated from recommendations of a report of this Committee. There is need

for facilitation of the public to particlpate in this debate and to meaningfully
participate on an issue as lmportant as this one.

r4. We further note that the lnternationalAir Transport Association (IATA) has urged

before the need to be cautious about plans to privatise the airport saying studies

indicate that the same is usually inimical to the aviation sector given the profit
motive of private sector players who make the airport expensive to use. IATA did

indeed make a statement to that effect wtren an earlier proposal for a public-

private partnership between KQ and l(AA was proposed whereby KQ would take

over the airport (:Xtn;. While not exactly a similar scenario, the current Bill

indirectly obtains the same situation (even though now as public entities) as it
brings all the entities together under one head or control.

ln addition, it is the Kenya Civil Aviation Authority (KCAA) that gives operating
authorisation to various airlines to operate scheduled services in Kenya under the

Licensing of Air Services Regulations zot8. Operating authorisation by KCAA is

usually granted where there is in force between Kenya and the state in which a

foreign airline has its principal place of business an air service agreement or

affangement under which the scheduled air services may be operated. This means
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that it is possible for such arrangement or agreements to engage in a restrictive
trade practice (which may qualify for exemption from the Competition Authority).
Such a move would readily favour a particular airline such as KQ which would be a

state corporation under the Bill and may easily get this favour, going against the
spirit of liberalisation and free trade under the African Continental Free Trade

Agreement and the Yamoussoukro Declaration uooz.

Amendmen"t of Other laws and =Exemption from Application of Other taws

r5. We also take concern with amendments to enacted laws as proposed in the Second

Schedule of the Bill. ln particular, the amendment to section + of the Public

Procurement and Asset DisposalAct 2015 to provide room for exemption of a state
organ or public entity from the application of the Act by a Cabinet Secretary opens

room for abuse and disposal of public assets for cheap and in a non-open manner
as they will not be bound by principles of value for nroney and open tendering that
are stipulated under the Act. lf passed and in regard to this Bill, it may bring about
the possibility for disposal of what are essentially public assets on the cheap.

Acquisition of goods in the aviation sector including aircrafts is an extremely
expensive affair and while an argument may be made that the exemption is meant

to cut on bureaucracy in acquisitions and disposals is a potential avenue for grand

corruption and ought to be firmly resisted.

RECOMMENDATION: The Second Schedule of the Blll should be deleted in as far
as it purports to amend other substantlve provlsions of other parliamentary

enactments such as the Public Procurement and DlsposalAct 2ot5 and to $ve the

Cablnet Secretary for Transport the power to exempt State organs from
complying with the Public Procurement and DisposalAct 2015.

15. We are also concerned with the fact that the proposed Bill attempts to amend

other statutes duly enacted by Parliament that are not necessarily related to it in a

manner that unduly and unreasonably expands the subject of the Bill and in a
manner that is not appropriate or in logical sequence to the subject matter of the
Bill. ln this case the subject matter of the Bill is nationalisation of the airline and the
establishment of an institutional framework to realise this. Yet, other amendments

such as the one highlighted above of the Public Procurement and Asset Disposal

Act that affect other entities are sneaked in contrary to the law. ln our view, this

attempt is contrary to Section 1jl(5) of the National Assembly Standing Orders

which read: 'No amendment shall be permltted to be moved lf the amendment deals

wlth a drfferent sublect or proposes to unreosonobly or unduly expand the sublxt
of theBill,or isnot approprlateorlsnotln loglcalsequencetothesublectmatterof
the Bill', See also Republic v Notionol Assembly, Speoker of Natlonal Assembly & 6

others Exparte Geor ge W ong' ang'o I z ot 8] e K LR, paras t z 8-t 3 o.
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RECOMMENDATION: The Second Schedule of the Bill should be deleted In as far
as it purports to amend other substantive provisions of other parllamentary
enactments such as the Public Procurement and DlsposalAct zor5.

t7. The Bill rather surreptitiously exempts the three operating entities (KA, KAA and
Aviation lnvestment Corporation) as well as other state-owned entities or
parastatals from complying or being bound by the Companies Act 2o15, which is the
main framework relating to corporations, thereby presenting a danger of breach
of corporate governance procedures and violation of transparency requirements.

RECOMMENDATION: Delete the provision in the Second Schedule which amends
The Companles Act zor5 by inserting a new section roL that provides '... none of
the other provlsions of thls Act or the regUlatlons under thls Act, or any
amendment thereof, or of any other law relating to companles, shall apply to state
owned entltles.'

tB. The exemption of the proposed entity (Kenya Aviation Corporation) from
complying with the strict requirements of the Public Finance Management Act and
Regulations yet this is a national/state corporation is suspicious and begs for
answers. ln particular, the Kenya Aviation Corporation Fund which is established
under the Bill will receive monies from passenger service charges, parliamentary
appropriations, State grants and loans, donations, and surplus income earned from
the three entities. Given that a significant portion of the monies in the Fund are thus
public funds, there is no good reason why the Corporation and the Fund in general
should be exempt from the Public Finance Management Act and Regulations which
seek to ensure fiscal prudence.

Comparative Analysis

t9. A comparative assessment of how other countries deal in the issue of running
airlines as well as the associated ancillary businesses can offer guidance into how
the legal and institutional framework or this Bill should look like. ln the section
below, we provide a matrix of how a number of countries have successfully
managed these concerns

Does National Carrier also offer other
anclllary servlces? Framework?
Legislative? Concesslon Agreement

a

National Carrler?lssue

Country/Area/Alrport

Government Owned?
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Heathrow, London
UK

The company
was State owned
from inception
but was
privatized in r987
after the
government
issued an lPO.2

The Airline then
merged with
lberia to form
the lnternational
Airlines Group

and is currently
owned by the UK

and Spainl

NoBritish Airways is
the Flag carrier
airline.'

Dubal, Unlted Arab
Emlrates

The UAE has two
flag carriers:

i. Emirates

ii. Etihad

and each
belongs to a
different Royal

family.s

British Airways offers expansive
services at the Heathrow airport.r The

Concessions are awarded by the
Mana$ng body of the Airport, in this
case, Heathrow issues the
concessions.

The Directive9616l (The European
Union Aviation Law Regulations -EU

Council Directive No. 96/57 of r5
October t995- liberalized other
ancillary services access to and these
services are run by multiple parties
which in the UK's view enhances
competition and improved quality of
services provided by the different
Airlines.

Guided by the provisions of the URf
Civil Aviation Regulation particularly
the CAR OPS r/r.ro45

a

No

I DrorL Alan (6 Januarv 2017). "British Airwavs aims to mitigate strike effect". Air Transport World.
Archived from the original on l2 Januarv 2017.
2 https://centreforaviation.com/analysis/reporb/airline-privatisation-requires-track-record-of-
profitabili ty-a nd -no-government-i n terference-380500
r https://mediacentre.britishairways.com/factsheeb / details/86/ Facbheets-3/33
{ http://n't,w.ba-mro.com/baemro/groundHandlingLHR.shtml
s https://slmpleflying.com/ uae-fl ag< arners/
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a

The provision of various
aviation/ancillary services is

not regulated. Companies
seeking to undertake other
businesses require a license
from Airports
Company South Africa SOC

Limited in order to operate
at one of its airports.T

OllverTambq
Johannesburg, South
Afrlca

YesSouth African
Airways is
the state-
owned flag
carrier airline of
South Africa6

We express our gratitude for the opportunity to submit this Memoranda and trust that
our concerns will be given due consideration.

We would also be happy to appear before the distinguished Committee to clarify on the

comments.

Yours ly,

?

MuriuklMuriungl
Partner, KMK Africa LawAdvocates
r n{o(0 krl kaclvoc at es.c o, ke

6 South African Airways I SA Airlines Flights & Specials". www.sa<irlines.co.za. Retrieved 3 October zotg

7 https://wuary-.lexsto€y,c-omlfibrary/detail,aspxlg=db9tzc75-boze-48f.b.ga38 Eq8etab-hb"lqs
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6i\ GERIVIA O P.O Box 64859-O062O
Nairobi, Kenya

O legal@gerivia.co.ke

O www.qerivia.co.ke
Date: 21.'t September 2020

ADVOCATES LLP

The Clerk of the National Assembly
Office of the Clerk, Main Parliament Buildings
Parliament Road
P.O Box 48142-00100
NAIROBI

Dear Sir,

RE: FEEDBACK ON THF NATIONAL AVIATION MANAGEMFNT BILL.2O2O

Introduction

1. The aim of the Bill is to nationalize Kenya Airways. The short title of the Bill states that it

is, " An Act of Parlianrcnt to prottide for tlu establislrnwnt of the National Aoiattort Council, Kenyn

At,intion Corporatiort and its Operoting Entitics; to prouide for tlrcir poltters, functions mul

mnnagunettt nnd jtr cottrrccted purTxtses."

2. Kenya Airways (KQ) is establishecl as an Operating Entity under Section 23 while Kenya

Airports AutJrority (KAA) is established as an AuthoriW under Section 26 of the Bill.

3. The Bill comes against the background of the rejection by Parliament of the Privately

lnitiateci Investment Proposal (PIIP) by Kenya Airways which (in a nutshell) sought to

have Kenya Airways take over the operations of the Kenya Airports Authorily (KAA).

The PIIP was rejected with good reason since the handing over of a state entity and its

valuable public assets to a loss-making private entity owned largely by private

inrlividuals/shareholders would have amounted to enriching private individuals using

state resources ancl lvould be outright pluncler.

4. It is reasonable that if colossal amounts of public funds are to be invested towards the

rescue of Kenva Airwavs, then it nright as well be converted to a state entity. It has been

argued that most national airlines are rarely profitable entities and that their benefits

should not only be viewed from the narrow lenses of profitability but rather in

appreciarion of the other numerous benefits that they bring to a countrv.
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5. These other benefits include opening up the countrv to the world by bringing in visitors,

marketing the countrv abroad and promotion of national pride and sovereignty. While

these other benefits may not be easy to quantify in monetary terms, it is clear that

promotion of tourism and investment, easy movement of cargo in and out and marketing

the country abroad ciefinitely have quantifiable economic value to the country.

6. Against this background and noting that Kenya Airways has struggled with profitability

as a private company, then this Bill is a welcome attempt to rescue our national carrier.

The Bill should however seek to increase provisions for accountability and scrutiny to

ensure better utilization of the invested state resources and a return to profitability (or

breaking even at the verv least).

Our General Overview of the Proposed Bill

7. As pointed out, the genesis of the Bill is the report of the Departrnental Committee on

Transport, Public Works and Housing dated 17ttr June 2019 ("the Pkosing Report"). The

Committee recommencled the following:

a. Formation of Aviation Holding Companv which will orvn the following

subsidiaries:

i. JKIA company which will own JKIA the Hub and run related

services irrcludirrg ground handling ancl catering;

i. KAA which shall run other aerodromesi

k. KQ as the national carrier; and

l. Aviation collcge/institutc.

b. The nationalization of KQ;

c. Resources of Aviation Holding Company be utilized for mutual benefit of all

the subsidiaries;
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d. Changes in the law to exempt KQ from certain legislation including the Public

Finance Management Act (PFMA) and the Public Procurement and Asset

Disposal Act (PPADA); and

e. Other legal changes to enable the operation of the above structure.

The Proposed Strr.cture in the Bill

8. The Bill at Section 6 proposes establishment of Kenya Aviation Corporation (KAC) which

will hold assets and oversee the operations of the operating entities. For clarity, these

Operating Entities are:

a. Kenya Airways

b. Kenya Airports Authority

c. Aviation Investrnents Corporation

9. KAC will mainly steer the Government agenda/shategy with regard to aviation sector

(Section 9). The most important agenda however is that it controls the assets of the group.

This means that all the monies collected by *y of the Operating Entities (OE) will be

administered by KAC.

10. We have noted that each of the Operating Entities will also have a Ieadership structure

including a board of management and management personnel in each case led by a

Managing Director.

11. We wish to submit as follows with regard to the structure:

a. There is a risk of excessive bureaucracy in decision implementation due to the

complex and burdensome leadership structure in the sector. We shall pick one

example.

b. Each operating entity is allowed to have subsidiaries operating under them. Each

subsidiary may have a director who is appointed by the Board upon nomination

by the by the CEO of KAC.
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c. lVe note that there lacks clarity as to whether this person(s) is nominated upon

interviews by the Managing Director of the OE or it is direct nomination by the

CEO noting the exemption of the entities from the State Corporations Act.

d. The director will however be reporting directly to the Managing Director of the

OE despite the fact that he is not the appointing Person.

e. It is important to appreciate there are human behaviour factors involved in

leadership and the fact that the CEO will appoint the Managing Director could

lead to unwarranted rivalry, cronyism, and nepotism among other public service

vlces.

f. On bureaucracy, it is clear that the Managing Director of the OE does not have a

final word on most issues - they have to be escalated to the Board through the

CEO. It therefore means that the director of the subsidiary has to eralate the issue

to the Managing Director of the OE, who will then escalate it to the CEO.

g. The CEO might find it necessry to escalate the issue to the Board and if the Board

raises any issues that require clarification, noting that subsidiary entities' directors

do not sit in the Board, it will require a corresponding process in reverse to seek

such clarification.

12. We further observe that the structure could be complicated to run and even to evaluate

performance. The fact that the entity which collects the revenue will not necessarily get

the priority in allocation of funds, and that the entity that gets the lion share of allocation

might not bring corresponding retums negates the natural and simple principle that "lurd

work only pnys off tolun it nteets tlrc right plan of ar:tion".

4
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13. \{e again bring up the fact that govemance is undertaken by natural persons. ln this case,

Kenya Airwavs has a lot of liabilities. There is no guarantee that the Act will make the

liabilities go awav or indeed bring about recovery of the airline.

14. trVhat is clear hoh'ever is the fact that equitable sharing of the Fund means that the money

available from Air Passenger Service Charge (AfiSC) might encl up covering the liabilities

of the airline. What then will be the motivation of the KAA team to ra'ork harci on the

se'ctor shategy they have been allocated.

15. Tying up of all the sector players together, in our view, is not good practice and in the

long run we could have a wholesome collapse of the industry if one OE mismanages

the finances. We note that tht' Board will be in a position to mobilize finances across the

group. The risk exposure of the Group is rather high as the misfortunes of one OE affects

the entire Group as opposed to the current situation where faltering by one member

cannot incapacitate the industry.

16. Ivlore critically is the fact that, in our view, it has not been demorutrated how the

intertwined structure will lead to obvious short term and long-term benefits for the

industrv. l{c sce that the risk and the negative elements outr,r,eigh the benefits likely to

accrue to the public.

17. We thercforc'oppose thc structurc as laid out in the bill.

Summary of other Issues to be Considered before Comprehensive Reforms

Innovation in Development and Management of Facilities

18. The Governmcnt should look into the possibilities of deliberate application of Public

Private Partnerships Act (PPPA) to cievelop the infrastructure at the airp,ort. Reading the

Pkosing Committee Report, KQ's main complaint is lack of infrastructure at the airport

including tcrminal buildings, runr{'avs, and taxiwavs.
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19. While the Government may invest in runways and taxiways, there is absolutely no reason

to prevent a third partv from investing in a terminal building for the exclusive use of

Kenya Airways.

Simple example: Dedication o/ LUSD or Kshs. 100 of eaery ticket by KQ on annual

passenger number af around 5,000,000 toill yield Kshs. 500,M0,000 annually and Kshs,

70b oaet a period of 10 years, There is no reason uhy KQ sltould not lnae a long-tenn

partner uith tuhom it can dntelop facilities with. The idea of tatgeting public funds
(Air Passettger Sentice Charge - APSC) k somewlut lazy and non-strategic.

20. Similarlv, KAA could aclopt the same model in engaging a partner to develop the facilities

and recover their monies through direct charges to airlines or dedication of part of the

income to such a project.

21. More imPo16n11t, such arrangements vvill relievt, these boclies of the btrrclen of

maintaining facilities, procurement procedures among others as it is the burden of the

third-party investor to deliver a fully functional facility.

Review of Tendering Processes and Shategies

22. Still on the Pkosing Reprpll and complaints about the facilities, we note that KAA has been

affected by tendering processes especially on the high capital tenders like terminal

buildings, duty free shops, fire tenders, among others. We propose that internal

governance issues with regard to procurement be lookecl into.

23. Tlrere is a diutger in exr-ludfurg fron'r the PPADA a Governntent body vr'hich is unable to

properly handle public procurement within the existing legal framen'ork and give it a free

hand. We believe these are issues that affect KAA (and others) as a bociy and not a reason

to interfere with its w,ork but rather a call to look into the slructures of such public hodies.
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24. Similarl)', thcrt'is a danger in allor,*'ing KQ, which will be 100% Governmc,nt owned to

operate outsicle Government terrdering systems. lf anything, we need to respect the spirit

of Articlc 227 of thc Constitution regarding public procurement.

Our Proposal for Reform- Formation of IKIA Limited

25. We finrl that in the entire structure, the reform for KAA r.r'ould involve removal of JKIA

from the rest of the cclrpclratiorr for efficiencv. As correctly noted by the Pkosing Report,

JKIA is the main revenue earner for KAA but the money is spread out across KAA

inclucling loads of loss-making airstrips.

26. Of signilicance to us however is the fact that thc rururing and management crf JKIA, which

carries over 80% of the weight, still runs the 20% of the other operations. These are spread

far and rvide across the country and as stated, are insignificant in terms of revenue.

Simple illustration:

The Managing Director of KAA on a nonnal monting needs to adilress the issue of

hydrant failure at lKlA leading to ilelay of a flight to Amsterdam at 8 am. This is

being treated as an ernergency by KAA, Kenya Pipeline and the concerned airline

as it trtill contplicate passenger connections at Atnsterdatn onuards. At the sanre

time, tlrc contractor undertaking re-sealing of the nmway at Lokichogio Airport

lefi some debris on tlrc runutfry, as a rearlt, tlrc only scheduled aircraft for the day

lns been forced to land in Lodtoar occasioning great inconomietce on tlrc 8

passerrgers on board. lt is n bit of a stretch that tlrc satne Managing Director

dealing u,ith tlrc Amsterdant flight has to ileal utith the errant contractor at the

Lokichogio Airport upon escalation of the issue to his office.

27. We therefore propose that JKIA and its facilities as currently stands be convertec{ into a

10092. state owned r.ntitv, JKIA limited, r,r"ith a Managing Director and a Board of Directors

gi\
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to exclusivelv operate and manage JKI"A. KAA can on the other hand be relocated to

Wilson Airport to manage the rest of the aerodromes in the cr:untr-v.

28. This will not only free up management of JKIA from excessive responsibilities of the non-

revenue generating venfures, it will also make KAA be innovative and deliberate in

raising monev to develop ae'rodrome infrastructure for other aerodromes. It must be

appreciated that some of these aerodromes likc Wilson, Eldoret, Kisuntu, Moi, Nanyuki,

Ukunda, Manda, Malindi, Ir,Iandera, Lamu among others have huge potential for

commercial activily but continue to languish in the shadow of JKIA.

29. We further propose that in running JKIA, the company should look for shategic partners,

competitively recruited, to free itself up to run administrative issues while at the same

time reaping maximum benefits out of such services.

lllustration

The parking seruices and duty-ftee concession are nozo managed by third parties.

Electronic poitrt of sale systan allows KAA to haae n oieu of monies collected by

these concessionaircs and to achieae its fair slnre of ret,ente, These tuto sentices

ottly ttottr pay KAA in excess of IGhs. 500 million per yedr (all factors constnnt) itr

nrinimum annual guarantee, rent and concession rates. Thoe is further a

significant improaanent in quality of iluty-free shopping experience in Tenninal

1A since concession as opposed to othet tenninals zohich pay rent only. Similarly,

there is huge intprooanent in parking systans including rentoual of delay-causittg

payments at tlrc exit gates and expansion of lanes at exits. These are clem gains

of good concession practices through anploymant of systems that alloto KAA to

dwell on ptoper administration of its core mandatc ruhile allouting functional,

accountable and smooth operatiotr of senticcs,
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KO- Prolrosal of a case for tnternal Reforms

30. We observe that the Committee picked five issues that have led to KQ being in the dire

financial situation it is finds itself in:

a. Lr'irsing of aircraft at exorhitant prices;

b. Poor fuel hedging strategy;

c. Expensive tickets;

d. Deplovment of small aircraft in otherwise busy routes; and

e. Limiting of baggage from 2 pieces of 23 kg to one piece thereby losing out to other

airlines which allon, two.

31. Respectfully, we find these to be issues that call for reform of the airline and not a case

for nationalization. We hold the view that the Government, even if it intends to

nationalize, should look into r.r'hy KQ continues to make such obvious missteps that make

it less competitive as opposed to employing drastic measures while addressing the root

causes of the issues.

32. KQ coulcl start reforming itself through adopting better policies through carc'ful, sincere,

honest and strategic thought processes to see exactly where the rot comes in. Thc

proposed targeting of Air Passenger Service Charge (AfrSC) r,r'ill only lead to more loss of

public funds througl'r 1rayment of private debt by the public. The loss of public funds risks

being even higher noting that the Bill seeks to exempt KQ (and the entities uncler KAC)

from some of the laws that would make it accountable. We plead with Parliament not to

allow this to happen.

33. I-ong term reform of KQ will lead to long term solutions. Reduction of its size in terms of

route structure, staffing size, running costs among others will bring long term benefits to

the airline as opposed to random injection of public finances.

9
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General Commentary on the Text of the Bill

1 Section 4 - Guiding Principles

These should include financial accountabilig' and profitabiliW

Section 5

2|1, Section 5(1) - the President of the Republic should not serve in National Civil

Aviation Council. The reasoning here is that this Council is expectecl to handle

issues specific to one sector. This in our view limits the vievv of the presidenry which

is expectecl to be broad, national and integrative.

2.2 The decisions of this Council may tre subject to examination, scrutiny or questioning

by the Parliament which raises the question as to r.r'hethcr the president would then

be summoned to ansu'er to a Committee of the Parliament. This could lead to an

awkward/ embarrassing legal dilemma.

2,3 Inclusion of the President in the Council should have a clear benefit and/or weight

that his participation brings in. In the present case, this is not apparent. This country

has operated the aviation industry for over haU a decade. There is adequate

expertise to run the sector. The presidency has never been involved in the running

of the sector and we are certain rvith good organization, the President u'ill be of

more use guicling policy at cabinet level as is the case today.

Section 8

3.1 Section 8 (2) - it should be clear that the re-appointment of the non-executive

directors for a further term of three vears shall onl,v be upon a favourable evaluation

of their performance and that it is not automatic. Board members who do not add

value should not be re-appointed.

3
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4 Section 10 and 11 - Qualifications of the Chairman and Board Members of the Kenya

Aviation Corporation

1.1, Since'10 (a) rcquires that ther Chairman should hold a bachelor's degree in aviation,

business administration, finance, auclit, law, engineering or other related field.

Section 11 (b) on Board members should also require the same qualifications. The

only difference betr,r,ecn the qualilications of thc Chairman and board members

should be the number of years of experience that are required of the hoard members,

n hich shoulcl be less than that of the Chairman.

4.2 Section 10 (b) - experience of ten 1,ears is not sufficient for the Chairman considering

thc task at hand which is chairing a corporation that has maior operating entities

Iike the rroubled Kenya Ainn'ays and Kenya Airports Authority (KAA). The

minimum experience for the Chairman should be at least 15 years'experience.

4.3 Thc academic qualifications of the Chairman should bc at least a Mastey's Degree in

a relevant field. Note that the CEO of the Corporation is expected to have at least a

Master's Degree (see Section 13) and the Chairman should match or even exceed the

CEO's qualifications.

4.4 The Chairman should be someone who can command the respect of the Board and

the CEO of the Corporation, and also the Managing Directors of the Operating

Entities and their Subsicliary Companies.

Section 9 - Functions of the Board

5.1 The functions of the Board should be in line with the proposals of the Mwongozo

Code of Governance. In that regard, there should be a clear distinction between the

functions of the Board and that of CEO and Management of the Corporation and

the Operating Entities.

5
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The functions of the Board should be more in terms of reviewing, evaluating and

approving strategies, policies, frameworks and not development or establishment

of such policies.

5.3 Add the following functions to the Board:

5.3.1 Evaluate and approve an internal system of controls and ensure it is
maintained.

5.3.2 Protection of stakeholders /shareholders' interests and optimizing

shareholder value.

5.3.3 Review and approve the organizational stmctures of the operating entities.

Section 10 and 11

6.7 The requirement in Section 11 (c) on avoidance of conflict of interest for Board

Members should also be applicable to the Chairman i.e.The chairnmn "sltould not ltold

n psition or hn?e such interests tlut are likely to place him or lwr in a position of confiict of

interest or intpox undue ittfluence in tlu yrformance of lis or her obligntions under the

Act. "

6.2 Section 11 (b) - include the minimum number of years of experience for Board

Members. If the years of experience of the Chairman are increased to 1.5 years, then

Board members should be required to have at least 10 years of experience.

Section 12 (c) - the CEO of the Kenya Aviation Corporation should in addition to

communicating the Board's policies and guidetines ensure that they are implemented by the

Operating Entities.

5.2

6

7
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8 Section 20 (4) - in the absence of the Corporation Secretary, the person who the Board

appoints to replace the Corporation Secretarv should also be a member of the Institute of

Certified Secretaries and in good standing.

9 Section 27 - Does KAA still have the power to approve establishment of private airstrips ancl

control their operations? This pon'er is there in the KAA Act but the Bill only mentions

maintaining aerodromes on an agencv basis for Govemment departments.

9.1 Section 27 (2) - the reference to subsection (1) (k) (i) is wrong. It should be 1 (p) (i ).

10 Section 56 - Envisages opening and operating of new bank accounts. It is assumed that they

can continue operating thc'ir existing accounts?

11 Charges by KAA to KQ - Will KQ be paving KAA any monies for use of the aerodrome

facilities?

12 Other Concerns

1,2.1, Regulatory role of the Kenya Civil Aviation Authority

The Bill should ensure that the Regulatorv role of the Kenya Civil Aviation

Authoriw (KCAA) over the Kenva Aviation Corporation and its Operating Entities

is clear. If need bc, the KCAA Act should bc amcnded to reflect the necessarv

changes.

12.2 Application of the Public Finance Management Act to the Entities under the Bill

It should be clear that the provisions of the PFMA apply to the Act and the entities

thereunder. Under the Act, the Cabinet Secretary in charge of a state corporation is

expectecl to complv r.r,ith the requirements therein on state corporations, including

monitoring their perforn"lallce and reporting to cabinet as per the requirements in

that Act.

12.3 First Schedule

Adcl that the Board shall develop a Board Charter to guide its operations.

To ensure Board efficiency, board inductions, continuous board training and board

evaluations must be conducted regularly as agreecl upon bv the Board.

13
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Second Schedule

Exemption from the Public Procurement and Asset Disposal Act,2015

This general amendment to Section.l of the Public Procurement and Asset Disposal

Act (PPADA), 20L5 is misguided and could be abused. It is recommended that

Parliament should not agree to this proposal for the follovving reasons:

12.4.1, If public monev is involved, as it will be in rescuing Kenya Airways and in

running the Operating Entities and their Subsidiaries under the Bill, then

there must be oversight of the procurements of these entities under the

PPADA. Decisicrns of the Public Procurement and Adminlstrative Review

Boarcl and even the courts have made this clear.

72.4.2 The PPADA does not in any,way hamper the operations of state entities. If

the aim of the exemption is to ensure speedy procurements, there are

various procurement procedures under the PPADA that can be used to

facilitate this e.g. Direct Procurement (section 103)and Specially Permitted

Procurement Procedures (section 111A). The latter procedure, "Specially

permittcd proflrrcmcnt procedurcs", Scction 114A of thc PPADA arc

relevant to this case and are reproduced below for ease of reference.

7lllA. Specially pennitted procuranent procedure

(-l) A procuring entity ntny ilse n lrrLlc)trentent prttcedure srycinlly

penuitted bt1 the NntionnlT'renwn1.

(2) T'lw Nntional Trcnsury nmy alloto tlrc ux of sytcially pentitted

procedure -
(n) where exceptionnl rcqtirenunts nmkt it inrpossihle, inryrncticnble or

urrcconotrical to rcnryly with the Act nnil tfu Regrilntiorts;

(h) tplwre tlu nmrktt cortditiorts or hdwiour do not allotu tlw efftctiue

npplication ol tlc Act and Regilations nnde undtr tfu Act;

(c) [or specialized or porticulnr requirements ruliclt are regulated or

gouenu:d \1 hnrnnniztd intenntiorral standnrds or prnctices;

(d) tplu,re strntegic pnrtnershiyr xturcing is ttp1ilied;

12.4
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(a) ufura t:redit fnnncing proatrernent is npplied; ctr

(f) in such otler circunrstances fls nny be prexibed.

(i) The Cahinet Secratnry nmtl prescribe tlw procedure for cnrrying out

specially ytennitted prtrurements under tlis section.

72.4.3 Rather than offer a blanket exemption for the entities created under the Bill

from all the useful oversight provisions of the PPADA, the Cabinet

Secretarv shoulcl consider the application of the above provision to cater

for the special needs of the entities created under the Bill. Allowing for

exemptions from the PPADA for the aviation sector generally mav set a

bad precedent for other ministries to follow.

12.4.1 Based on the explanation in paragraph '12.4.2 above, the only logical

explanation behind this exemption from the PPADA is to avoid scrutiny in

procurement proceedings by the Public Procurement and Administrative

Review Board (PPARB) and even the courts. Lack of integrity in

Prrrurement is a problematic issue in Kenya and the country should not

take the general direction of avoiding or discouraging scrutiny in this area.

12.1.5 The ameudment is quite broad and beyond exempting the Kenya Aviation

Corporation and all the operating entities such as Kenva Airways and KAA

and the subsidiaries, there is a risk of it being extended to other state

entities under that ministry. Already, the procurement processes for KAA

as a State Irarastatal are govLrmed by the PPADA and there is no reason

r,r,hy thev should be exemptcd now, or why the aviation sector generallv

should be exempted from the provisions of the Act.

72.1.6 Thr., nationalization of Kenya Airvvays has been necessitated by its poor

performance as noted in losses amounting to billions of shillings in recent
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years. It is common knowledge that there have trcen allegations that the

misfortunes of Kenya Airways are not iust linkecl to the challenging

aviation environment globally but that they could be linked to incidences

of mismanagement and embezzlement of funds, some rvhich have been

highlighted through the media and in various reports. Until a forensic

audit rules out the allegations of mismanagement and embezzlement, it is

not clear why n'e should lower the oversight bar by exempting such an

entity from scrutiny under the Act. It is noted that KAA has also had its

share of allegations when it comes to accountabilitv in finances and

procurement, even as noted by poor quality of works in some of its

airports. It is ironical that the entities that the Bill is seeking to exempt from

scrutiny are in dire need of scrutiny.

,

I

72.4.7 Finallv, if the exemptions must apply, there should be safeguards such as

only exempting them from certain provisions of the Act orexempting them

only for a certain duration of time or even for specific procurements upon

application to the relevant authorities. Another option would be for

Parliament to introcluce some form of safeguards such as requiring

oversight of all thc procurements of those' entities bv the Public

Procurement Regulatory Authority (PPRA). This could be in the form of

notifications and/or seeking clearance from the PPRA before the

Procurement processes.

\2.5 Amendment of Section 10 of the Companies Act

The special proposed amendments under the Bill to suit the needs of the entities

thereunder should be looked into carefullv, analvsing their pros arrcl cons. Of

specific concern is the provisions of Section 10L, n,hich make it clear that other

provisions of the Companies Act shall not apply to the state-owned entities.

a
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This provision, coming after the earlier one in this Bill seeking to exempt the entities

under the Act from the provisions of the PPADA is worrying. l\hy the "special

treatment" to the entities under the Bill, and more in the direction of avoiding good

governance and accountability? [f other entities, private or public comply with the

relevant laws, whv does the Bill seek to exempt the entities from oversight?

There is no indication that the poor perfornrance of any of the entities in the Aviation

sector is linked to stringent govemance and accountabilitv mechanisms or laws.

Parliament should interrogate what mischief these exemptions from certain

important laws that promote good governance and accountability are meant to cure

or facilitate.

12.6 Formatting and Editorial Errors

Ihe Bill may benefit from further etliting e.g. formatting of paragraphs in 12 (3) (c),

19 (1) (e); 19 (3) (d); 27 (t'1 @); a1 (g);41 (0 - delete one "of the" etc.

CONCLUSION

Parliament should be generally,careful about provisions of the Bill that seek to exempt the state

entities created under the Bill from certain provisions of the law, including the provisions seeking

to exempt the entities from the provisions c-rf the Companies Act.

Of concern is that the amendments to the various laws i.e. PPADA and Companies Act, vvhich

are introducecl unc{er the Bill, will also be applicable to other entities in the future. The

amendments are not just restricted to the entities under this Act.

\{ith such broad exemptions, the countrl' risks ending up with entities that are barely regulated

or oversightecl duc to thr'ir amorphous nafure i.e. neither government nor private and hence not

governed by the laws related to government entities or the laws related to private entities.

\{hichever exe.mptions that Parliament eventually agrees on, there must be sufficient scrutiny of

all the entities created under the' BiIl, keeping in mind that granting exemptions from laws to

some entities in one sector might create a bad preccdent for other entities and ministries.
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KENYA ASSOCIATION OF AIR OPERATORS
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MR. MBUVI NGUNZE

EXECUTIVE SECRETARY:
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P.O. BOX 27592 .00506
NAIROBI
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KAAO/11

21st September 2020

Mr. Michael R. Sialai, EBS

Clerk of the National Assembly

Parliament buildings

P.O Box 4L842,00100

NAIROBI
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SUBMISSION OF MEMORANDUM ON THE AVIATION MANAGEMENT BILL 2O2O

Kenya Association of Air Operators (KAAO) is a National umbrella body whose role is to
promote, foster, enhance, and protect the interests of those engaged in Aviation lndustry and

allied businesses in Kenya. The Association encourages adherence and maintenance of high civil
aviation safety standards and practices, through strict compliance with our Members' Code of
Ethics.

The membership of the Association is comprised of operators engaged in lnternational and
Domestic air operations, [Passenger, Medevac, Cargo, Mail], Approved Maintenance
Organisations, Approved Training Organisations as well as Private Aerodrome Operators. Our
members form Over 80% of all registered Air Operators [please see the attached members
listl.

As key stakeholders in matters Aviation, we wish to submit the attached memorandum which
contains key issues of concerns and a matrix of observations and proposals in the AVIATION

MANIAGEMENT BILL 2A20 for consideration by Parliament.

Please acknowledge

Yours Faithfully

1

Dear Sir,

col. [RrD.l

ATTACHMENTS

1, MEMORANDUM
2, OBSERVATIONS AND PROPOSALS

3, KAAO MEMBERSHIP LIST

Cq
Z"l ,,, ';t))
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,\'{

f

TEL / FAX: 020 6006914 / 1165, CELL: 0711 983441 , E-mail: admin@avlationkenya.org / Website: www.aviationkenya.org



MEMORANDUM

BY KENYA ASSOCTATTON OF ArR OPERATORS' [KAAOI

ON THE NATIONAL AVIATION MANAGEMENT BILL, 2O2O

1. PREAMBLE

I(AAO is a National umbrella body whose role is to pomote, foster, enhance, and potect the
interests of those engaged in Aviation lndustry and allied businesses in Kenya.

The Association encourages adherence and maintenance of high civil aviation safety standards and
practices, through strict compliance with our Members'Code of Ethics.

This memorandum is therefore in response to the invitation by the NATIONAL ASSEMBLY for the
public to submit views and concerns that our Members have. Kenya Airways (KQ) is a member of the
Association, and has provided its own memorandum. The views expressed here are those of the
wider membership of the Association who also have a view on the proposed bill separate from those
of Kenya Airways.

Our interest is encompassed in our vision which is to create a safe, efficient, and economically viable
National Civil Aviation lndustry, through promotion and enhancement of safe and sustainable
operations and provisions of aviation services.

2. BACKGROUND TO THE AVIATION SECTOR IN KENYA

The aviation industry in Kenya is mainly engaged in the following activities.

o Domestic and lnternational passengers, cargo and mail transportation on scheduled and non-
scheduled flights.

. Charter operations (private service providers or for the likes of UNHCR, WFP, Tullow amongst
others)

. Medical evacuatlon [Medivac] service provision

. Aerial surveillance service provision

. Agricultural crop spraying

. Approved Training Organizations (ATOs)

. Approved Maintenance Organizations (AMOs).
o Hot air balloon operations
o Aero sports
o Unmanned Aerial Vehicles (UAV) or RPAS
. Aerodromes operations - both public and private

The country has over 490 out of which about 300 are public Aerodromes which are fairly well
distributed all over the country making it easy to access even the remote parts of Kenya. Out of the
300 public aerodromes 8 are lnternational and rest are domestic and all
management of l(AA in accordance with the 1(AA Act. This places
these crucial aviation assets under the care of 1(AA. Over the

I

fall under the
ance responsibility of

1

has continued to carry out
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these responsibilities fairly well thereby ensuring that the Kenyan Public can enjoy the essential safe
and rapid air transportation anywhere in the country. We wish to point out that this is a critical service
that must not be withdrawn but rather be enhanced for the benefit of the national Economy.

There are over 1200 registered aircraft, out of which only 33 form the KQ fleet. The aviation industry
employs over 10,000 personnel who support more than 40,000 family members.

3. ECONOMIC IMPACT

Estimates from around the world indicate that aviation has up to an 8 times multiplier effect on the
economy. Air transport to, from and within Kenya creates several types of economic benefit, the
principal of which is the benefit created for the customer, the passenger or shipper, using the air
transport service. ln addition, the connections created between cities and markets represent an
important infrastructure asset that generates benefits through enabling foreign direct investment,
business clusters, specialization and other spill-over impacts on an economy's productive capacity
The key benefits of aviation to Kenya may be summarized as follows:

o Consumer benefits for passengers and shippers;
. Driving local, regional and African economic integration and growth;
. General support of GDP and GNP growth.

Enabling long term economic growth: A key benefit of aviation to any country, is as enabler of
long-term economic growth; transport being a fundamental factor contributing to economic groMh.
Kenya's integration into the global air transport network has transformed the possibilities for the
Kenyan economy by:

. Opening up foreign markets to Kenyan expo(s;

. Being a hub service provider to the region and continent for aviation charter assets as
well as technical and service provision

. Lowering transport costs, particularly over long distances, helping to increase competition
as suppliers can service a wider area and potentially reduce average costs, through
increased economies of scale;

o lncreasing the flexibility of labour supply, which should improve efficiency and reduce
unemployment;

. Encouraging Kenyan businesses to invest and specialize in areas that play to the
economy's strengths,

. Expediting the adoption of new business practices, such as just-in-time-inventory
management that relies on fast and reliable delivery of essential supplies; and

. Raising productivity and hence the economy's long-run supply capacily

Global aviation competition is now system based: As part of Kenya's long-term strategy to grow
and diversify the economy, amongst other ways, the country must maintain and grow its position
as an integrated regional hub, similarly to the strategy pursued by other locations such as the Gulf
States, Turkey, China and Ethiopia. This requires that government policy and vision must be
aligned if the above is to be achieved. Kenya is blessed with an i geographical position and a
very good business position which should favor an integrated
towards the Aviation Sector.

2

to country strategy



4. RECOMMENDATION:

We recommend the withdrawal of this Bill as presented for the following reasons

a) A fundamental starting point of any Bill as important as this is to define policy. What is the bill
attempting to address? Do we have a clear National Aviation Policy? Kenya Airways [Ka] is
not equal to the Aviation sector in Kenya. There are over eighty [80] licensed Air Operators
[KQ being one], over 20 Aviation Training Organizations, over sixty [60] Approved Aircraft
Maintenance Organizations and all contributes to Kenya Aviation lndustry. Apart from KQ there
are about 10 other Designated National Carriers registered and operating out of Kenya. lf there
is a desire to make Kenya competitive from an Aviation stand point, the whole Aviation eco-
system needs to be addressed. The benefits that will accrue to Kenya Ainruays from the
proposed bill must accrue to other players in the eco-system to ensure they are all competitive
and contributing to team Kenya.

b) Has an economic study been conducted on the aviation sector in Kenya and its inter-linkages?
Could the bill as proposed be undermining the bigger benefit that could be had by taking a
more holistic view on the back of a well thought out strategy? The position of Ethiopia, Qatar or
Emirates is different given they do not have the vibrancy of other operators that we do here,
and even the number of operating areas e.g. aerodromes as we do in Kenya.

c) The proposals being fronted in this Bill should be carefully reviewed before rushing to
implementation. Nationalizing the airline alone is not the answer, we know this from the
performance of Kenya Airways during the period following its privatisation in 1996 during which
it faired favourably, even expanded to a medium sized outfit. The challenges post expansion
related to the ambitious Project Mawingu are well documented as well as the significantly
changed competitive landscape in the same period. This has been further exacerbated by the
COVID 19 crisis and recovery of airlines across the world will take a long time. ls this included
or taken into account in the thinking?

d) Rather than merge KAA with a struggling airline, the idea of making Jomo Kenyatta
lnternationalAirport a hub for aviation is the most viable business option. We should therefore
re-model Kenya Airports Authority and strengthen it to urgently and vigorously work to make
Nairobi a strong regional hub for passenger and freight transportation. This is the competition
that we need to get into earnestly. We must debunk the misguided thinking that the national
airline builds the hub, a hub is built by providing modern, efficient and affordable facilities that
lure international operators to use it and by creating an efficient eco-systern within the
country's aviation players.

e) The aviation industry in Kenya unlike in Ethiopia and in the Gulf nations is comprised of many
operators who are competitors within a global setup. The Kenya Association of Air Operators
representing many operators including Kenya Airways has over the years made petitions to the
Government to review the tax regime so as to provide the needed relief to the industry players
in order to give them a fighting chance in their fierce regional and international competition. ln
the past when tax breaks were granted by government, the industry managed to get access to
newer, modern aircraft, a fact that has played a major role in enhancing the rds
Let these petitions be considered not selectively, but across the board so as

3
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entire industry. Tax policy is a key enabler of competitiveness in Aviation and unfortunately,
the country has not created a favorable regime recently for investment. ln addition, given that
the Bill proposes the creation of the Kenya Aviation Corporation Fund, sourced mainly from
Passenger service charges and government funds, a portion of such support should go to the
entities in aviation that directly support the linkages to KQ in the local economy.

0 The Bill has in a subtle manner introduced a seismic shift in the aviation system by proposing
the establishment of the NationalAviation Council which will be comprised of top civil servants,
the Air Force CommaMer and will be chaired by the President. This, notwithstanding the lack
of evidence of its objects and purposes for the industry, is a move away from the ICAO
recommended structure that we are contracted to. This change has the potential to cause
conflict, especially considering that the involvement of the President will have a watering down
on the oversight role of the Civil Aviation Authority. This will present itself as a significant safety
finding during subsequent surveillance by ICAO resulting in possible black listing of the
country. This would affect the entire industry as it would ground all our international operations,
It also seems to negale the role of the Ministry of Transport. Has the Ministry failed in its policy
role?

g) Finally whenever we consider the civil aviation industry, we must look beyond Kenya Ainrays
ny vibrant operators and maintenance organizations which pla a role in
nd regional transportation, which support employment as exchange

to the ma
tourism a
earnings.
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MEMBERS OT KENYA ASSOCTATIOI{ OF AIR OPERATORS

1 WILFREIGHT EXPRESS CARGO LTD

2 AEROSAFE AFRICA CONSULTANTS

3 ADVENTURE ALOFT

4 AMREF AVIAT]ON

5 COMMUTER AIR SVCS LTD

6 S]CHAM AVIATION LTD

7 GOVERNORS AVIATION

8 AIRSPRAY KENYA LTD

9 SCENIC AIR SAFARIS LTD

10 VIPINGO RIDGE LTD

11 BLUESKY AVIATION LTD

12 AIM AIR INTERNATIONAL

13 FLIGHT TRAINING CENTRE

14 LADY LOR|(K) LTD

15 MORIGI E FORNO

16 SAFARI EXPRESS CARGO

17 YELLOW WINGS

18 BALLOON SAFARIS LTD

19 MOMBASA AIR SAFARI LTD

20 FARMTAND AVIATION LTD

21 SKYWARD EXPRESS LTD

22 AVMAX SPARES E A LTD

23 ORLY AIRPARK LTD

24 SAMARITAN'S PURSE

2s sAc (K) LTD

25 99'S FLYING CLUB

27 FREEDOM AIRLINE EXPRESS LTD

28 AIRTRAFFIC LTD

29 KASAS LTD

30 Z BOSKOV]C AIR CHARTERS LTD

31 MISSION AVIATION FELLOWSHIP

32 ASTRAL AVIATION LTD

33 TROPIC AIR LTD

34 KWS AIRWING
35 SILVERSTONE AIR SERVICES

36 DAC AVTATTON (E A) LTD

37 AIRKENYA EXPRESS LTD

38 BLUEBIRD AVIATION LTD

39 AIJ LTD

40 SAFARILINK AVIAT]ON LTD

41 KENYA AIRWAYS
42 AERO CLUB OF E A LTD

43 PHOENIX AVIATION LIMITED

44 VECTORSAEROSPACE

a

)
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ANNEXTURE "D"

Written Submissions Received by the Committee,
vide the second advert dated 14.9.2020

4 o Kenya Airline Pilots
'/

Association (KALPA)

T.P.W.H. Addendum to the Commtttee Reporl on the National Aviation Management Btll, 2020



@10'"uolSftt-r

KEI.IYA AIRLINE PILOTS ASSOCIATION '1. tj5 \r ATi 1]:j l. Ai: rMity
ITECEiVEC)

7 r 5rl 2020

rra::TJp icMvlTTEE IiYli] |

,liY).frL i ,,"

Ofice Mobile: 0722-1 7 8844
ll iiiE r,lalpa kenya

! kalpakenya

21't September 2020

& 4tR

KALPA
lvlember of the International Federation of Airlinc Pilots Assor'iationl--

\'f,, (IFALPA)
I ALL CORRESPONDENCE FOR THE CENERAL SECRETARY{

OfiAirport North Road
PO. Box 57509 - 00200 Nairobi, Kenya
Email: kalpa. kenya@gmail.com
Website: www. kalpa.org

Our Ref: KALPA/NA/O 4lZOZO

Clerk of the National Assembly,
Kenya National Assembly,
Parliament Buildings,
P.O Box 41842 00100,
Nairobl. Kenva

6
Dear Sir

The above-mentioned subject matter refers.

Please find attached our draft proposed amendments.

We kindly request you to advise us on the date and time at the earliest possible
opportunity, when we can rnake our subrnissions at the National Assembly.

Yours Faithfully,
For and on behalf of KAlpA

LL

Captain. Murithi Nyagah
GENERAT SECRETARY & CEO

?n-

Generel Secretary & CEO: Capt. Murithi NyagahGhalrman: Capt. Njoroge Murimi
Treasurer: Capt. Andrew Nderu
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ANNEXTURE "D"

Written Submissions Received by the Committee,
vide the second advert dated 14.9.2020

5. KenyaAviation
Workers Union (KAWU)

?

T.P.W.H. Addendum to the Committee Reporl on the National Aviation Managemenl Bill 2020



Kenya Aviation Workers Union
All correspondents should be addressed to the Secretary General

Airport Couphr Ltd.
JKIA Crrgo Villrgc,
P.O.Bor 19157{XX,0t,
Nrirobi, Kcnye.
Tel: 0729 039 242

8s July, 2o2o

The Clerk of the National Assemb
P.O. Box 41842-00100,
IIAIROBI.

,€

19 rlh i:,,,, t!, I

V t
dlq\u

0

Dear Sir,

RE: MEMORANDTIM BY KENYA AVIA N WORKERS III\ION TO THE HOT]SE
TRANSPORT COMMITTEE ON THE KENYA AVIATION }IANAGEMENT BILI.
2020

I. INTRODT]CTION

Ken1,'a Aviation Workers Union (KAWU) is a trade union legally registered in accordance rvith
the provisions of Section 19 of the Labour Relations Act, 2007. It is the trade union that
represents unionisable employees in the entire aviation sector in Kenya.

KAWU has valid Recognition Agreements and consequential Collgctllrq.Bargaining Agreements
(CBA'S) with ernployers in the aviation sector including Kenya Airways PLC (KQ), Kenya
Airports Authority.(KAA), Kenya Civil Aviation Author$y (KCAA) and Tradervinds Aviation
Services, Swissport,K*ya, LTD, Bollore Transpon & Loglstics among others. By virtue of the

Recognition Agreernmts entered with,the said anployers iS accordance rvith the provisions of
Section 54 of the Labour Relations Act12007;,btl masers cqucerning-the terms and conditions of
service of unionisableemployees in the wiation sector are srSject to rrcgotiation and agreement
betrveen the respective employers and the Union. KAWU is therefore a key stakeholder in all
matters directlv or indirectly affecting employees in the sector, including the obvious
implications that the Kenya AviStion Management Bill nrll 

ltue 
rvhen it is enacted.

This rnemorandum therefore represerfis fie-nffieiat gxitibn of all unionisable employees in the

aviation sector numbering over 10,000(Ten Thousand)who might be directly or indirectly
afltcted by the proposed Bill.

2. KAWI.]'S SUPPORT FOR RESTRI.]CTURING OF THE AVIATION SECTOR

a) For close to ten ye{rrs now, Kenya Airways PLC has been sailing through financial
turbulence brought about bv a cornbination of many factors. The once profitable and
lucrative airline slorvly sunk into flrrancial doldrums leading to heavy losses in the tune of

t?

It's o new dawn!



billions of shillings year in year out. It has been a very sad story for Kenyans to watch the
"Pride of Africa" plummet so deep into perennial debt.

b) This scenario spells doom not only to the country which relies on the airline as one of its
key drivers of the economy, but also to the employees whose jobs have constantly been at
risk. Indeed, employees have bome the brunt of KQ's free-fall with redundancies having
rendered thousands of our members jobless since 2012.

c) There have been several attempts made in the past to save the airline from its perennial
financial challenges but none seems to have been successful. We have in the past stated
openly that KQ's turn-round rvill only be achieved by deep diving into the root causes of
the airlines financial troubles rvhich range from deliberate mismanagement brought about
by inept and poor leadership at the top levels, hostile operating environment due to the
proliferation of external airlines eating into the domestic and regional market with
government support. unfavourable ta.x regime, inegular procurement procedures and
volatile fuel prices.

d) It is for the above reasons, among others, that we support the initiative to nationalise the
airline and restructure the entire aviation sector with a view to strategically repositioning
it to make it successful and affractive to spur growth and attract investment that will make
Kenya the undoubted regional economic hub.

e) The rvorld's most successful airlines, including Emirates, Qatar, Ethiopian and Etihad are

all slate owned and enjoy substantial government subsidies in terms of taxes and other
charges that usually make privately run airlines uncompetitive. ln Africa, which
constitutes the bulk of KQ's network, there are successful airlines which operate under
the state model presented in the Bill. Belorv are some examples:

Egvpt
o In Egypt, the government wholly owns the Egyptian Holding Company for

Airports and Air Navigation (EHCAAN) with its subsidiaries being:

with a volume of 22 million passengers annually which is
equivalent to 600/o of the total traflic', Cairo Airport Company which manages Cairo International
Airpnrt'/ National Air Navigational Services Company which serves as the
industry regulator

EHCAAN is an independent entitv which operates on commercial terms and its
mandate included development and expansion of aviation fhcilities and

infrastructure to support economic activities.

Egypt Air, the national carrier, is 100% Government owned and is norv the largest

airline openlor in the continent by traffic numbers.

o
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Morocco
. The Moroccan Airports Authority is 100% Government orvned.

o It operates airport infrastructure as well as Air Navigational Sen'ices.

o Royal Air Morac is the Moroccan national carrier and is l00o/o Government

owned

Ethiopia
o In Ethiopia, the Ethiopian Aviation Holding Group is 100% Government owned

with the follorving subsidiaries:

pnssengers and cargo business'r Ethiopian Airports Enterprises which runs the national airports

'/ Aviation Academy

o Therefore the airline and the airports management are all wholly owned by the
government

Rwenda
o In Rwanda, the Rwanda Aviation, Travel and Logistics Limited is 1009/0

Government owned with the following subsidiaries:
'r RwandAir rvhich is the national carrier

national airports

'/ Akagera Aviation Academy

3. COMMENTS AND RECOII{MENDATIONS ON SPBCIFIC SEC'IIONS OF THf,
BILL

While we support the enactment of the Bill, we nevertheless wish to highlight some specific

sections of the Bill which rve consider necessary 1o either amend or clarify before enactment.

a) PART I. PRELIMINARY:

Section 4 - Guidins Princioleso

We support the provisions of this section which gives the broad guidelines which

every person is mandated to uphold in the performance of the functions and in

exercising the powers under the Act.

3



We however single out Subsection (0 which spells out one of the guiding
principles to be the "promotion of increased employment opportunlties in the
Kenyan aviatlon sector". We are encouraged that the Act is specifically clear on

this aspect which we hope will safeguard not only the existing jobs from being lost
upon the transition to the new order, but also compel the Corporation and its
Operating Entities to create more job opportunities for Kenyans and other

nationals rvhere its operations are based.

We further hopc that this section assures us that each and every employee of the
'l'ransferring Entities will be absorbed into the Operating Entities once the Act
becomes enacted and operational.

b) PART rrr - MANAGETVTENT OF TIIE CORpORATION:

Section 7 (l ) - Comoosition of the Board

o

a

I

a

We note that the Act provides for inclusion of five (5) Independent Non-

Executive Board Members. In this regard, we recommend that out of the 5
independent non-e.\ecutive board members, one slot be reserved for the Trade

Union that represents the majority of the employees in the aviation sector.

Currently, KAWU has a combined total membership of over 10,000 members

drawn from the Transferring Entities of Kenya Airways PLC and Kenya Airports
Authority in addition to Kenya Civil Aviation Authority, TradewindsAviation
Services and Swissport Kenya Limited. This is a large constituency rvhich forms
the back bone ol the Group and the largest single stakeholder ryhose interests

rvould be rvell catered by getting a seat in the Board.

o Section I (k) - Powers n nd Functions of the Board

The Bill lists various functions of the Board. Among them is to "cowider and
approve any variations in salaries, wages or other terms ancl conditions of
senice of employees ol the Group". We are of the vierv that whilst the Board will
have the power to approve terrns and conditions of service of the employees of the

Group, the said terms and conditions of service should be subject to negotiation
and agreement between the Corporation and/or the specific Operating Entities and

the Union. We recommend that an amendment be made to Sub.section (k) to read

"consider and approve any variotions in salaries, wages or olher terms and
conditions of sentce ol employees of the Group pravlded that the sald salaries,
wages arut terms and conditloru of service have tirct be negotiated and agreed
with the Union".

4



, c) PART TV: ESTABLISHIVTENT OF THE OPERATING ENTITIES

Section 28 (l) - Establishment of the Aviation lnvestment Entitva

a

We are not convinced that there is need to establish this Entity. The powers and

functions of this Entity as listed under Section 29 are superfluous and vague. The

same functions are replicated under the other 2 Operating Entities (Kenya

Airways and Kenya Airports Authority). We are of the view that these functions

can rvell be performed by the other 2 entities satisfactorily rvithout being

duplicated under a separate entity. Indeed the investment portfolio is clearly

vested in the other 2 entities thus nullifuing the justification for establishment of
the Aviation Investment Entiw.

d) PART VII: TRANSFER OF TINDERTA GS TO THE OPERATING ENTITIES
a

a Section 49 - Details to be set out in a Vesting Order

Under Sub-section (c), it is provided that a Vesting Order shall at the minimurn

set out ua list of the contracls, assels, liabilities, functions, powers, rights,

obligations and undertakings of the relsant Transferring Enfiq, tu be

transferred to the relevant Operulng Entlty under the Vesting Order by virue
ol this,4cr".Whilst we have no reason to believe that there will be deliberate

omissions when it comes to listing the instruments to be vested by the

Transferring Entities to the Operating Entities, rve nevertheless rvish to request

that the following, among other specific instruments be included in the Vesting

Order to both Kenya Ainvays and Kenya Airports Authority:
i. The respective Recognition Agreements

ii. The existing Collective Bargaining Agreements (CBAs)

iii. The existing Memorandum olAgreements (MOAs)
iv. The existing Memorandum of Understanding (MOUs)

v. AII Rulings, Judgements and Awards of the Court in favour of KAWU
rvhich the respective Transferring Entities have not honoured

vi. All existing Court Orders obtained by KAWU against the respective

Transferring Entities to the extent that the same have not been spent.

vii. All existing court cases filed by KAWU against the respective

Transferring Entities
viii. All e.xisting trade disputes filed by KAWU against the respective

Transf'erri ng E ntities

ix. All individual employee employment contracts entered between the

unionisable employees and the respe-ctive Transferring Entities

?
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a

x. All other Industrial Relations instruments

Section 50 (s) - Effect of Vestins Order

We note with satislaction that the employment terms and conditions of service of
the Transferring Entity shall on the Vesting Date be transferred to the relevant

Operating Entit-y. We further note the specific provision that "an employee of a
Translerring Entity whose tems ol senice are listed in lhe Vesting Order sholl
becomc an employee of the relevant Operating Entity on lhe same or imorolted

terms and conditions of semice and subject to any subsistlng notice of dismissol,

resignation or variation and such employmenl with the relsvant Transferring
Erttiq, and the Operating Emirr* shall be deemed to be a single continutng
employmenr". It is our hope that this provision shall not be altered or amended

before enacffient. lt assures employees that their terms and conditions of service

rvill be either same or better upon transfer to the Operating Entities. Further, it
ring fences the employees' length of service with the Transferring Entities to be

continuous rvith the Operating Entities. Therefore, each employee will be deemed

to have transferred their service rvithout loss of seniority and/or benefits that go

with such service.

Section 5l - Review of the terms of service of emolovees of the Ooeratine
Entities

This section provides that "the Board moy review and anund the salaries, wages

or olher temrs and conditiorc ol sertice of employees of the Group as may be

necessary to ensure parity and compliance with the Constitution of Kenya, 2010

and olher lows relating to employment in Kenya". Whilst rve have no reason to

believe that the Board will arbitrarily embark on reviewing salaries, wages and

other terms and conditions of service of the employees, we seek the Comminee's

assurance that such reviews and amendments shall only be guided by reason and

shall be subiect to nesotiation and aqreement with the [Jnion as per the law.

We turther seek the assurance of the Committee that the Board shall respcct all

the existing Industrial Relations instruments and procedures which form the

framework upon which the day to day relationship between the Operating Entities
and the UniorVemployees is founded.

If and when it becomes necessary to harmonise the terrns and conditions of
service of employees of the Group, we recommend that the specific terms of the

Transferring Entity as listed in the Vesting Order to the Operating Entity be

adopted to be the preferable terms applicable to the rest of the employees of the

a

t

a

a
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Group provided thst the said terms are superior to the comparable terms of the

other Operating Entity.

4, CTVIL AVIATION REGULATIONS (KCARS)

We note that the Bill provides for amendment of various Civil Aviation Regulations. We seek

the Committees assurance that such amendments shall, where they affect the existing Fleet

Agreement forming an annexure to the CBA, be discussed and agreed with the Union before the

said Fleet Agreernent is similarly amended by parties upon agreement.

5. CONCLUSION

We urge the Committee to consider the above comments and recommendations. We nevertheless

support to the extent that it is consistent with the existing agreements between ourselves and any

of the new entities envisaged under the proposed Act. We are confident that the Bill, when

enacted into law, will spu the aviation industry to $eat6r heights and position the sector to
become competitive, eflicient and beneficial to the national economy.

Yours faithfully,

$stq
Moss Ndiema
Secretarv Generel
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Kenya Aviation Workers Union
All conespondents should be addrwsed to thc Sccrcary Gencrat

Alrporr Corplcr LtL
JfCIACrryoVm4c'
P.0.Eor l9llrull(ll,
Netrobl lftryr.
T*tfttoy,u7

Thc Cletk of the National Assembly,
PO Box 41842-00100,

Nairobi.
Email : clcrk@parl iament. go. ke

Dear Sir,

Pur$ant to Article I l8 (l ) (b) of The

rsquest vido News Paper advert for
Manrgemcnt Bill (National

We do hereby srbmit
markedrtd and the Bn'en dclaions:-

PART

lnterpraation.

Esublishmen
tof+hc
€euaoiL

ADDMONAT MEMORAT{DA

276 Septemb€r, 2020

Asscmbly Standing Order 127(3) and your

of thc pblic eommcnts on the National Avirtion
No.lE of2020)

for coruidcration on thc vrriouc of thc Bill ar hllows which art

l.In this Aa, untcss the

"Union" manr
a

nEtlul Rdrtron
Act2@7

Agrcaocr[" " rrclal in thc Lebqr

i

(e) the €abinc[ Scorotary rcspen*iblc fer me*crr+elatint te interncl 'csun?yt

It's o new dawn!
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(d) the Cabinet Eeeretary re-ponsible for mattcrs relatint to the llational
f+eesunt

6eF*---+tternef Generalt
(

el-+eeounei*nen-

trl-_-
ee<msrny-te-eneble-.4+1"+le*atioml-orgsns-s@

work wkh the 'eetor te ensur€ the eflktive Porfgmane€ of its ilondote: and

(h)
in respeet ef se$al a ieg''( n't i, ltrt'ltt'\(
rl,'1,'iiott r,l tht tr'ltt,l.' \rt It/ttt lutnr'rl on thL lolllrritr.l;

i I it, tt : l!i,'!,,,ltrl r,l ttttttlt)!,'t'tittl thr, ttt-r'ttltl,t,irltr'{'\ ttl lhr'ltt,'titlr'rtl
I ll,,,liltr'itl,'tltt r,"t rt,, ru, lt ltrt,!itt itt tltr'trt'iitli,ttl' \t'(lt,t'

PART IV-MANAGEMf,NT OF THA CORPORATION

a

Board of
the
Directors

Es+ablishme

nt€Fthe
ffi
l*rvostnrent

Coreeretiof,

8 (l) There shall be a Board ot'Directors of the Corporation
which shall be the governing body of the Corporation
consisting, of-

(g)four Irdependem Norr-Exeottive Board members appointed by the

Cabina Secraary (rrrjnrls tx,n:n hxrd od up lnm
lxrl i sr I I t ral v'cltr.r)

(h) union u ith majoritv mernbcrship

(i) the cabinct rocrctary rcrporsrblc tir rnsltcr's relating to intrrul
sccurity

PART V'-ESTABLISH]IIENT OF THE OPERATING ENTITIES

f9-{ }) Therejs-nere$fesilablished-an" entily- lo be ltto**t*+he=4via+iott
lnvestmen+eereeratiea"

@r

ispssing
M
@isions
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et*r+egy;ana

a
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PART VI_MANAGEMENT OF TBE OPERATING ENTTTIES

a9 ( I ) Subject to sectbn 50, this Act shall withour further insrument" notice, or act transfer the undertakings (including

all their businesses, ass€ts, liabilities and contracts,arld 'enrployees' and *crrncersion agrecrn€nts wkh Kenva Airpons

Authority"Irf the Transferring Eftities to the Operating Entities as follows:-

(a)
(b) ..
(c) Add 'Transfer of the entire contraclual obligations including -

i the C ollectivc Bagaining Agrccments.
ri theRcco{nitionAgretntents.
ur l\{cnrorandun:Ol'Agreements.
iv Memorandum Of Lindcrsandins-
v. All Coun Rulinpg Judgements,
vi Existing Cqrrt Cascs Filed.
vii. Existing Labour Tradc Disputes and Currcnt individual cmploycc crnploymeat contr.cts cntered

labour disdureswith Kenya Airpons Autlrority and Kenyr Airwayr Plc to the ner+' operating
entitic:s (Kenya Airwavs and Kenl'a Airports Authoritv)

lle pnrytv thc clvrr &litioa of clou (c) to dirxtl.s ctt+s tle l-futr ctfryxr, rtbd &liteiort with Kerye
AiwoS**nd l{e;yo Airp'* *,t}r*rny kw wirh tk l-fuxr ttnkrl.s

PART VIII-TRANST'ER OF UNDERTAKINGS TO THE OPERATING
ENTITIES

JEciroU 5t

a

(a)

(b)

(c)

Review of the terms of sen'ice of
employees of the Operating
Entities.

a list of the contracts, 'addcryressions. employers.
rmplrvnrnt lerms of rcrvice", assets, I iabi lities, fu nctions,
powers rights, obligatiom and undertakings ofthe relevant
Transferring Entity to be transferred to the relevant
Operating Entity under the Vesting Order by vinue of
this Act.

Al.Notwithstanding anything in this Act or in any other law, the Board
'i,,.r{.ir'lLr, j. in accordance with applicable law,review and amend the

salaries, wages or other terms and conditions of rcrvice of employeesof
the Grouprdfinrccorderrc to thc stsisring ccilcaivc bu-gaining
agrcc fircnt t rrr morurdu nr of alreerntnr g. nrcnprarxlurn of u ndcrstand ing.

ell rulings, rwards end judgmcnt from thc courts" as may be necessary to
ensure parity and compliance whh the Constitution and other laws relating
to employment in Kenya.

THAT'S all we wish to submit

I appeal to you if possible to guarantee me another opportunity to represent my case to the committee

Yours faithfully,

Moss Ndiema
Smretrry Generrl.

4lP,,;sl



CHAPTER 395

KENYA AIRPORTS AUT}IORITY ACT
SUBSIDIARY LEGISLATION

Lis, ot Subsdiary Logi$lation

Pago

1. Kenya Airporls Authority (Vesting) Ordor, 1994..". ...............................27

2. Kanya Airport6 Authority Concession Ordor, 1996. 2S



[Rev. 2019J cAP.395
Ke nya A i rp o rts A ut h o ri ty

lSubidaryl

KENYA ATRPORTS AUTHORTW (VESTING) ORDER, 1994

[LN. 20111984.1

'1. This order may be citsd as lho Kenya Airporte Aulhority (Ves0ng) Order, 1094.

2. All Governmeot propsrty previouely administered by the now Erstwhila Departrnent of
Aerodromes, Ofice of the Prcsident, is transfsnod to the Kenya Airports Aulhority.

27
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a [Rery.20191 cAP.395
Kenp Nryorts Authority

lSubsidcryl

KEI{YA AIRPORTS AUT}IORIW COilCES$ON ORDER, 1998

lLN. 189/1S06.I

l. THe oder nry bo dtod rs the Kcnyr Aipott; Arihortg Conceegion Order, 1996 and
ehall be dccmad to havc cornc into opcraton on lst July 1090.

2- ln addlion to hc ranlsl facc, other cturgct and ratce levld by tha Authority the fo[owing
hrlnees catogorias shai attad 6 Conccssion Rata ln ovcry gazctlod airport.
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,
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ANNEXTURE "D"

Written Submissions Received by the Committee,
vide the second advert dated 14.9.2020

6 Kenya Association ofa

Travel Agents (KATA)t

I

T.P.W.H. Addendum to the Comntittee Report on the National Aviation Management Bill, 2020



KA'fiA
Kenya Association
of Travei ngents

Date: 18h September 2A20,

To.
The Clerk of the NationalAssembly,
P.O Box 4184.2 - 00100,
Main Parliament Buildings
Nairobi, Kenya.

1 Id:., iilj
\

Dear Sir, \r.l J-aJ c."/L
BILL TNATIONAL ASSEMBLY BILL NO. 18 OF 2O2OI BY THE KENYA ASSOCIATION OF
TRAVEL AGENT (KATAI.

Following the re-advertisement notice for the public participation in the submission of
memoranda in the matter of the consideration by the National Assembly of the National
Aviation Management Bill No. 18 ol 202A, the Kenya Association of Travel Agents wtrich is
a member body for Travel Agents registered in Kenya wishes to submit its views and
recommendations on the bill as per the summary below:

4hln

NatlonalAvlatbn Blll Revlew - Contrlbutlons from the Kcnya Assoclatlon of Travcl Agents (KATAI

Clause
Number Current Clause Prooosed Amendment Ratlonale/Justification
8. (1)
(s)

There shall be a Board
of Directors of the
Corporation which shall
be the goveming body
of the Corporation
conslstlng of - (g) four
igdependent non-
executive Board
lltembers appolnted by
the Cablnet Secretary.

There shall be a Board
of Directors of the
Corporatlon whlch
shall be the goveming
body of the
Corporatlon consistlng
of - (g) Three
independent non-
executive Board
Members and the
Kenya Associatlon of
Travel Agents (I(ATA)
to have a standing
board position
enshrined within the
National Aviation
Management 8i11,2020.

KATA members contrlbute to over
75% of the totat Passenger Number
Bookings on Kenya Alrways.
KATA members play a crltlcal role ln
the promotlon and development of
the Kenya Avlation Sector by drivlng
sales through passenger booklnp.
KATA has over 40years professlonal
and indepth understandlng of the
Travel lndustry with extenslve
technlcal e)gertlse on the sector
lncludlng knowledge on IATA
matters, Commercial Aviatlon
matters that woutd contrlbute to the
strateglc development of the Kenya
Aviation Corporation.
By failing to onboard KATA as a
standlng board member the Kenya
Avlatlon Corporatlon wlll deny ltself
an opportunlty to benefit from the
speclallsed expertlse, networks and
knowledge that the KATA body
presents, llmiting it from optlmlsing
the full potentlal for growth and
reachlng sustalnable lmpact for the
travel and avlatlon lndustrv.



KA.rA

A Board member shall
avold any sltuatlon ln
whlch such member
would have a dlrect or
indirect lnterest that
conflicts, or may
conflict, wlth the
interests of the
Corporatlon.

A Board member shall
avold any sltuation ln
which such member
would have a direct or
indirect interest that
conflicts, or may
confllct, wlth the
lnterests of the
Corporatlon. The
standing KATA Board
Position will be
represented by the
Chief Executive Officer
for KATA for the
avoidance of conflict of
interest.

Kenya Association
oi Travei Agents

KATA represents its members fairly
and equally.
The CEO positlon ensures that the
lnterest of the KATA members are
represented uniformly wlthout any
preJudice. The CEO's role ls a
professlonal appointee based on
merlt and the CEO ls not an
lnvestor/operator ln the trrvel and
aviatlon lndustry.
The CEO wlll articulate key strateglc
contributlons on behalf of the IGTA
members lntended to support and
drlve the growth of the Kenya
Avlatlon Corporation.

lE. {r )

It is our humble prayer that the departmental committee to which the bill is committed will
take into consideration the KATA views and recommendations in its report to the House.

Yours Sincerely,

_L-
/ + ftu^'Jl'1

Ms. Agnes Mucuha
Chief Executive Officer

I

sE (2) The Board may invest
any part of the Fund not
immedlately requlred
for use by the Operating
Entities as the Board
may deem flt as
approved by the
National Treasury.

The Board may lnvest
any part of the Fund
not lmmedlately
requlred for use by the
Operatlng Entltles as
the Board may deem flt
as approved by the
Natlonal Treasury. The
Board Mll allocate 3%
monthly of the total
Passenger 5ervice
Charge as provlded for
in the Air Passengers
SeMce Charge Act to
the Kenya Assoclation
of Travel Agents for
use in Marketing
Promotion Activities
and Educatlonal forum
for I(ATA members
e.g. IATA Accredlted
Courres.

The promotlon of the development
of the Kenya Avlation Sector ls
dependent on the Travel Agents who
contrlbute 73% ol the Passenger
Number BooHngs on Kenya Airways.
KATA members requlre continuous
pubtlclty and promotlon of their
buslnesses ln order to lncrease thelr
brand share at the marketptace and
achieve posltionlng locally,
reglonally and globally.
Educatlon ls a key plllar for enabllng
contlnuous growth and stratcglc
competltlon wlth exposure to the
latest technolo$es and lnnovatlons
that wlll catalyse the growth of the
Travel and Avlatlon sector ln Kenya.
KATA members account for over
300,000 employees who are young
men and women contrlbutlng to the
promotlon of Kenya as buslness and
lelsure destlnatlon, whlle promoting
Outbound travel to key lelsure and
buslness destlnatlons globally.
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THE NATIONAL AVIATION I\TANAGEI\,TENT BILL, 2O2O

A letter to Parliament.

I u,rite to parliarnentarians because the abor,e proposal is before you rvith the intention to make

changes to the aviation industry. Secondly I write due to my nrisgivings on the tundarnental
process of public participation so far applied on this potentially critical change. We need to give
opportunity in a structured manner to listen to av'iation experts.

The Civil Aviation Sl,stem
The modern civil aviation systern has evolved over the last I l7 years since the first recorded
maned tlight by the Wright brothers and 75 years since the move to promote the sat'e and orderly
developruent of international civil aviation throughout the world by ICAO. The foregoing have

resulted in the t'onnation of a standardized safe. ettlcient system operated in an orderly and

econonrical way to serue the various destinations worldwide.

Aviation in Kenya
The growth of aviation in Kenya since the first recorded tlight in 1926 has been pltenontenal.
placing the country at the forefront in Atiica. only behind South Africa in terms of registered
activities.

The civil aviation industry in Kenya is a critical driver of the cconomy contributirrg in the sector

of transportation of passenger and freight both locally and internationally. in support of the large

tourism industry. It is involved in the supporl of international humanitarian operations. in
rvildlife and forestry managcrrrent, agricultural crop spraying tbr pest managen'tent altd
facilitation of internal security to the remote areas of the country. ln 2019 it is estirnated to have
provided employment to approxinrately 6000 stafL

The proposed Bill
What is seen as the tbrerunrlcr to this proposed Bill was the unexpccted announcernent in l0l9
by' Kenya Airu'ays Board prt-rposing to merge its struggling operations u'ith tltose of thc Jotno
Kenyatta lnternational Airport as a panacea for the rnajor flnancial loses they had rnade 1'or

several consecutive years. Unexpected, because the t'inancial losses by the airline canre fbllowirrg
some good pertbnuances after its fbrmation in 1996 u'herr thc airline u'as transt-orttted fi'otn a

loss making parastatal to a private cntity. albeit u'ith sonre Covernl'ncnl orvned shat'es (2-396).

This prclposal obr,iously encountcred strong headrvirrcls siniply becausc- it tt'as not a transparcnt

and well explained idea. It subsided even before it was subjected to public opinion.

This National Aviation Managenrent Bill. 2020 stafted off as the Kenya Aviation Managetuent

Bill. 2020. The small ditl'erence ho',r'ever is thc introduction into the Bill to norv establislr the

National Aviation Council.
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Revier.r,ing the list of proposed entitics in this Bill reveals a plan to now nlerge the Kenya
Ainvays. the Kenya Airports Autliority and an Aviation Investrnent Entity into the proposed

Corporation.

Purpose of Iegislation
Legislation exists to bring order to various processes and aspects of lifb. Therefore the

introcluction ol'any la*'or subsidiary legislation should aim to improve a system or to cure or
prevent a potential hazard. Considering that tlie prornulgatiorr olany legislation has the side
et'fect of introducing additional bureaucracy and;or cost of doing business. it is good practice that

the proposal must be dernonstrated to adcl value and this should be done through a robust process

of public discussion. The adage - if it is not broken. do not lix it is very significant.

Conrments on the proposed changes
I . Up till no\r' the industry players and prot'cssionals have not been appraised of the purpose

of these apparently major changes and rvhat they intend to resolve. To most aviators this
seems to be a culmination of the originalproposal made by Kenya Airways Board in the

first place.
2. If rve rnerge the Kenya Airports Authority u'ith one Operator (Kenya Airways) it raises

serious concems of the management and operatiorrs of the airpofts in the country
regarcling cont'lict of interest and equality of opportunity to other operators using the

same facilities. whilst being business conrpetitors to one of the Corporation entities.
3. This Billproposes to exempt Kenya Airways (an entity) frorn cenain provisions

including taxation u'hile leaving the rest of the industry. which would be tantamount to
unfair conlpe(ition.

4. This proposecl management system is kno*'n to be a copy of rvhat obtains among sonre ol'
the conrpetitors of Kenya Air'"r,ays [l'om jurisdictions such as Ethiopia. Rs,anda as well as

the Middle Easl nations. What tnay not have been factored in however. are the

cornparalive legal and govemance style applicable in those jurisdictions.
5. Kenya. unlike all those countries mentioned above boasts of a robust and diverse mix of

aviation operations. privatc and public among its industry players. Theretbre in Kenya.
sorting out issues of thc inclustry. (and these have been communicated to the government
bettx'e) ought to take into consideration the diversity beyond the plight of Kenya Airrvays
alone.

6. As earlicr stated about thc Bill. it has in a subtle mannr'r introduced a seismic shift in tlte
system by proposing the establishnrent of the National Aviation Council rvhich rvillbe
comprisc'd of top civil servants, the Airforce Comrnander and rvill be chaired by the
Prcsiclcnt. This is in itsell'a shili fl'om theobjcct and puqroseof the Bill (section 3) rvhich
is to establislr the Kenl'a Ar,'iatiorr Corporation and its Operating Entities.

7. Notri,ithstariclirrg tlre merits ol'the proposcd Council. is this not such a rnajor addition tlrat
in itselt'nrerits a separate Act?

8. What value is the Cornmission going to adcl to the aviation system in Kenya'l This is a
tundanrental matter that requires arr lronest and exhaustive discussion. The aviation
systenls are fashioned ancl standardizcd accorclin,u to thc Convention on Intemational
CiviI Aviation. This crrvisages the N'linister in charge of aviation being the "Aeronautical

4g1[1rril)," trrrel an r\l'iation Regulatory aulhlrrit! to oversight the safety'stanclards ol
each contracting state.

a
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What role u,ill this proposed Council play in the aviation systen"r in Kenya that is not
curently fulfrlled?
Considering the stature and constitution of the Council. w'ould its relationship u,ith
KCAA - the Regulatory Authority not introduce undue conflict to the detrirnent of
sal'ety of the airspace'l
Would this new arrangement not bring questions cluring subsequent ICAO country
audits (USOAP)?

Recommendations
l. The notion ola "flag carrier" is a post-indepenclence tad that we should not continue to

\r'aste our scarce resources to maintain at any cost. Airlines worldwide are a business that

are heavily capitalized but very tickle in nature when considering profit rnaking. It is
knorvn that u'ithout a strict fiscal regime assisted by certain tax incentir/es any airline can

very easily shiti fronr profit rnaking to loss rnaking.
2. The idea of r:raking Jorno Kenyatta Intemational Airport a hulr for aviation is the most

viable business option. We should therefore re-model Kenya Airports Authority and

strengthen it to urgently and vigorously rvork to nrake Nairobi a strong regional hub tbr
passcnger and fi'eight transportation. This is the competition that u,e need to get intcr

earnestly. We must debunk the rnisguided thinking that the national airline builds the

hub. a hub is built by providing modem. ell'icient and a{'fordable facilities that lure
intenrational operators to use it.

3. The aviation industry in Kenya is comprised of rlany operators who are competitors
within a global setup. The Kenya Association of Air Operators representing Inany
operators including Kenya Airrvays has over the years made petitions to the Covernment
to revierv the tax regime so as to provide thc needeclrelief to the industry players in order
to give thern an edge in their fic.rce rcgional and international competition. [n the past

when tax breaks were grantetl by govemrrrent, thc industry managed to got access to
newer. modem aircraft. a fact that has played a major role in enhancing the safety
standards. Let tl'rese petitions be ct'rnsidered to suppor-t the industry.

1. The proposals being fl'onted in this Bill should be carefully reviewed belbre mshing to

irnplernentation. Nationalizing the airline alone is not the answer. we know this from the

pertbrnrance of Kenya Airu,ays during thcperiod lollou,in-q its inception in 1996 cluring

u.hich it taired lavourably. evc'n cxpanding to a urcdium sized outtrt. The protrlenrs

started in 2012 shortly alier the rather arnbitious Project lvlarvingu. We need to revisit the

',,arious arrclit and inr,estigative reporls to resolve tlre problenrs ol Kenya Airrvays.

5. Whcncl'cr wc consider the civil aviation industry, \\,c nlust look bcyond Kcnya Airways
to the many vibrant operators an(l maintenance organizations u,hich play a signiticarrt
role in tourisnr and regional trauspoflation arncl supporl cnrployment as u,cll as tbreign
exchange earnings.

Aviation Consultant.
P. O Box 51800-00200
NAIROBI.
E ma i I : 9!aItlq1J4!s9,9ol1i
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1. lntroduction

The National Assembly through a newspaper advertisement invited the public to submit their
comments on the NationalAviation Management Bill (the 'Bill').

About the Meat Livestock Exporters lndustry council of Kenya (KEMLEIC), Kenya
Livestock Marketing Council (KLMCland Kenya CamelAssoclation (KCA)

The Meat Livestock Exporters lndustry Council of Kenya (KEMLEIC), Kenya Livestock Marketing
Council (KLMC) and Kenya Camel Association (KCA), are umbrella associations of livestock
producers, traders, transporters, slaughterhouses and abattoirs in arid and semi-arid areas of Kenya
and Kenya at large. Their main objective is to enhance development of the livestock sector through
enhanced service delivery across the value chain, including EXPORTS, value addition, knowledge
management and sharing, lobbying, advocacy and increasing Kenyas'presence and recognition in the
global meat and livestock industry sphere.

As the associations representing livestock producers, traders, transporters, slaughterhouses and
export abattoirs in arid and semi-arid areas we believe that our voice should be heard as any changes
affec{ing efficiency of meat and livestock exports could be detrimental to exports denying Kenya
FOREX. Case in point: Kenya exported meat and livestock producls worth over $7.8 million in 2019
which is a drop in the ocean compared to a country like New Zealand which exported $7.7billion worth
of meat in 2019.

Revlew of particular clauses:
ln the event that Kenya NationalAssembly is considering adoption the Bill in its current form,
which we strongly oppose, we would suggest further refinement of the Bill as follows:

a

a
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2. Objections to the Bill and
proposed amendments

Section Contents Proposed Amendments
5 NationalCivil

Aviation Council

Inclusion of The Director General of the Kenva Civil Aviation Authorih'as this
is a critical stakeholder on maners aviation

7 Functions of tlre

Corporation

Inclusion of in consultation with relevarrt stakeholders including KAI-PA.
Tourisnr sector. Agriculture, Horticultural Sector, Meat Exporlers Council-
KEMLEIC. General avialion operalors and Ministn,of J'rade and lrrdustrl'

8 Board of Directors Deletion of four Independent Non-Executive Board members appointed b1, the

Cabinet Secretary

Inclusion of Nine independent non-executive board members each u,ith the

following specific aviation expertise and nominees of the relevant stakeholders'

bodies:

l. A nominee of the Kenya Airline Pilots Association with over ten

years of Intemational flying experience.

2. Aviation maintenance science exp€rt or a licensed aircraft

engineering expert.

3. Aircraft acquisition, lease agreement and maintenance reserves

expert.

4. A nominee of the Hotels and restaurants associations of Kenya.

5. A nominee of the Horticulture, floriculture and agriculture

associations.

6. A nominee of the meat and livestock expofts associations.

7. Air cargo managem€nt expert.
8. A nominee of the Kenya Aviation Medical Association.

9. Aviation Auditor expert.

A nominee under the above provisions should either be elected by the relevant
stakcholder body or nominatcd in accordance rvitlr their organizations regulations.

Section Contents Proposed Amendments
l0 Appointment as the

Chairperson

lnclusion of
a) holds at least a bachelors degree in aviation management or aeronautical

engineering or an Airlirre Transport Pilot License (ATPL)

b) is hired through a transparent and competitive hiring process



Section Content.s Proposcd Amendments
40 Appointment as a

Managing Director
Inclusion of
(a) holds at least a bachelor's degree in aviation nranagen'lent or aeronauticat

engineering or Airline Transport Pilots License (ATPL)
(b) has knorvledge and experience of at least ten years in aviation related field:
(c) is not a public officer; and

(d) has proven. successful business management or other professional experience.
(e) is hired through a transparent and competitive hiring process

43 Managing Director

re-appointment
lnclusion of
Re-appointment will be based on profitabilit-v and growth achieved

53 Revierv and

amendment of the

salaries. wages or
other terms and

conditions of service

of employees of the

Group

Inclusion of
in consultation with the Kenya Airline Pilots Association and any other

associations of employees

I

a

3. Conclusion:
Based on the foregoing, we request the National Assembly to reject the Bill on the following
grounds:

a) The Bill as is does not add value to the aviation industry
b) The Bill as is does not address the issue of billions of losses incurred in aviation industry
c) The Bill as is does not add value in the development of Kenyas' meat and livestock exports

21st September 2020

KEMLEIC (Meat and Livestock
Exporters lndustry Council of Kenya)

I
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REPUBLIC OF KENYA
MINISTRY OF E}WIRONMENT AND FORESTRY

KENYA METEOROLO GI CAL DEPARTMENT

Dagoretti Conrer, Ngong Road,
'lilcphone: 254-020-3867880-5
F:rx: 254 020 3876955
E-m ail duec tor(g)meteo. go. ke

P, O. Box 30259,00100
G.P. O, Nairobi, Kenya,

http:,/,/ unr.rr.meleo.go.ke

Ref: No. tvlet. 13114 yol.6 (42)

The Clerk
National Assembly
Padiament Buildings, Parliament Road
P.O. Box 41842
Nairobi 00100

'fltru' {4{

Dr. Chris Kiptoo, CBS
Thc Principal Sccretary
I{inistry of Environmcnr & Forestry
P.O. Box 30126-00100
Nairobi 00100
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Date: 8 September 2020
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KET.IYA METEOROLOGICAL DEPARTMENT's MEMORANDUM ON THE
NATTONAL AVTATTON MANAGEMENT BrLL (2020)

fhe attention of the I(enya Nleteorological Department (Kit'tD) is drawn to thc abovc rcfetenccd
subject ubled in the National Assembly by the Lcader of Maioriq, as Bill No. 18 of 2020 and
publishcd in the Special Gazette lssue No.93 &ted 15d,June 2020.

'l'he mandate of the Ki\{D is to provide rimely eadl' p'2.nirrg weather and climatc infonnation for
safew o[ life, protection of propcrtv and conscrvarion of the natural environment. This mandate Ls

anchored on I'lxecutive Orders on thc sructure rnd organization of thc Govenrment of I(cnya and
the World Meteorological Organization flMN{O) Convention. The Convention also recognizes the
National l{eteorological Sen ice (Ni}vIS) to be single and authoritative voice and source on marters
of scverc rvcather and extrenre climate events among !7I\{O's member counries.

Nleteorologrcal sen'ices for aviation are kcy, cntical and essential to the safcq,, regulariry and
operations of the aircrafts during take-of( cruise, approach and landrng phascs of both civil and
military aircrafts as oudined in the Lrtemational Cir,il Ar"iation Organization (ICAO; Annex III
(illeuuntlogi*tl Scnircs Jbr lnternatioml ,4ir Nuigatiorr, ICAO I)ocument 8896 (Manaul an ,,7emnaa/iu/
Meteombgiml l>mctice), WMO Document 904 lGnide to Aerunaatit'ul A4cleomlogical .fenicu Cost hl.crot,ery

Pindph and Gnidanc) and ICAO Document 9377 (Alanaal on Coordinatron between Air Tra.lJic Senitt's,

Please address all replies to the Director of Meteorological Services
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Acmtailirul l.nfonaation Scntm and Aenilautical A[eteonlogirai Scruicvs). These serv'ices as provided
inciu.lt':

t. Mete.:lcl':gical Inforrnauon Sen,iccr, ptorldcil fcr Apprcach aad Landirrga phases of the
arcrafts. fhese information is pro.rded tn the ope:ntors tnrough thc Air'rraf6c Services in
preparrtion f,:r landing at thc. port of ar:rivai artd altr:rnates. T'l:ey includc; Tertoinel .Area

Fore,:asts (I-AFs), I\'tE'lAR"r/liPE('lrr. l4rrqluriq GEEND) foreca-sts, Aerorltonrt'Wamings,
W,nd Sheer Warnings, Clear Air'itrrbulerrce rX'ami;rgp (CATs).

2. Meteorological infciiinauon scrviccs prcvioed fc: fake-offe and Cruising phascs of the
Arctafts ftoce the pct of depature. 'lhcsc infouaarjcn is provided drecdy to the operators
upoa logging trrto KIUD Piiot-Welr-['teeEng pcr.-ai rnd, also ttuougil t]e Air Traffic Conrcl
platforrrs e'ld includt's; iTIETARs/SPFICIs,'fr\.F's, TREND, ROFC)Rs, A.tRN{ETs.
GAIUETS, :'{e ieorological Fr.rlder(s), l lppe.r ,{ff W^nds. Temperanue arrd Pressureq

(WINTEI"{P at differcnt ,lliglrt levels (FL) oerendi4g on caih aircraf: snd the prevailing
ATC conditions.

3. Irfeteorologrc:rl infoimatior! servicc$ provided fcrr Air Navigation* during F,n-Rerute phases
of aircratts for those passing over the K-'rrya's airspace without stol4rLrg. These infonoation
ricludcs; Volca,nic .r\sh,\dusorics 0/rL\Cr). I'ro;ica! Cyclo;rc ACrisories iTCl.Cs). Severc
Wcathct.\dlisoucs (S\t.ts; Clcar i\rr'Iurbule:rt (Ci I'st Icing Adrisori:s (!:\\r,'s; Wrming:.
and Space Wcachet r\dvisorcs (S'$7lis). 'rhese infcrn:.at'on is uansmrtte.J rbr inflight safetl
and rcgulrrit!, against hazardcus rveat-h.er phenomerra in digital format such as VC)LirtET .

D-VOI-MI].'I' and [WXX]!II, I(: A O Ar:ronaur,ca l Mctenrnl, r$cal F rch ange Plsqf:i1,n5

'l'o ensurc confc'rrrury'and coml>llancc ro I(:AO :egulatrorrs ,rnri rcqrdrements.. the Kenya Cir'il
Avirtion Authoril fl<CAA) conducis pcrir;dical quarterly ertci regular audit Furdings and in rrs

rePorts, Kenya ir{eteorologtcal Dcpanmcrrt has scorcd hig[ly iri discharging of its duties and
m'rndates. I-ack of a legal ftamcwork for cost rccoveff (bt lvleteorological Infirrmation Services
has strained the Depanment bcvond its li:nit and :herefore this calls for the urgent enggling
legislauon fbr cost recovery rf the Meteorologtal Scrvices provrdeo for lntemational Air
Navigation as pr<rvided for in ttre ICAO Document 9082 (Policies on Cic,'ges for Airpons ond

Ai Narigoaon Senrices) ond WMO rrio 904 (@ide to Aeronouticol Meteorologjcol Serwces 6ost

Recovery Principles and C*ido nce.l.

Considering the foregoing as highlighted abore, I vish to submit my comnents/views oh the
Ariatron Management Bill (2020) as folows:

Part Clause Comments \ruerilrs

II. Esab'lishment of
the Nauonal Ci'ril
Aviation Council

5 (i) there is estahlished a

council to be known as the
National Civil Aviation
Council

Amend to read Aiational Civil Aviation
and Council'
,\mend Nlembership of the council to
include the Cabinet Sccrctaty responsiblc
for matters to
Amend to read I(enya Aviation and
Meteotology Corporation'

III. The establishment
of the Keoya Aviation
Corporaticn

Establishment
entrtles

\u.
the

6 (1) There is hercby
established a corpotation to be
known as the Kenya Aviation

Insen new clause at 29

Authori as an
Establish the Kenva Meteorological

rrndcr

Please address all replies to the Director of Meteorological Services
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this bill taking into account the critical
role of meteorological services to the
aviation scctor

56. (1) Therc is cstablished a

fund to be known as Kenya
Aviation Fund.

Amend to read nKenya Aviation and
It{eteorology Corporation Fund'

58. (1) (a.) Appottioned
proceeds from the passenger
service charge as provided
under the Ah Passengers
Service Charge Act

Provide for 30o/o of Air Passenger
Service Charge as appomioned proceeds
for Recovery of costs and charges for
meteorological services provided for
Aviation.

Recovery of cosrs and chatges for
meteorological services provided for Air
Navigation Services. Refer to the Parr VI
of the ICAO Document 9082 (Policiu on

Cbaryrs /or Airyo* and Air Nauigatioa
Sr*iot) and the KAA Act (1991) in its
definition (sic):

o Communication services, whether
ground to ai-r or ground to ground,
providcd for the safery of aircraft;

o Navigacional services, that is to say
radio, radar and visual aids to
navigation;

. Air traffic services provided for the
safcw of aircraft; and

o Meteorological senices provided
for the safety of aircraft and for the

of
Recovery of costs and charges for
meteorological services provided as

Nleteorological folders ro operators
(Pilot Web-briefing system) in
accordance with \VMO Document No
904 (Gilde to Acmnautical M*conbgical
Seniccs Cosl Rervury Pinciplu and Gddance)
and ICAO Document 9082 (Polidu and
Charyu for Aiqon and Air Nauigation

Seruieu Sect II, Part W

IX. The establishment
and management of
the fund

58. (1) (g.) Monies from any
other lawful source

Cargo flights charges computed as

wcight of the aircraft and distance
covered

59. Payments may be paid out
of the fund monies for the
expendirure of operating
entities as may be necessary to
execute their functions and

Recovery of costs aod charges for
meteorological services to be
appordoned thus 20% ANS; 30% AIS
(Ai, Pasengcr Seruirc Cbaryc) and

folder USD 100

{

?
Please address all replies to the Direcror of Meteorological Services
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operetions undet this Act and

as may be appottioned by the
board from dme to time

t8

(Intemational operators) USD 50
(Domestic operatot)
Catgo flight charges for scheduled

operators USD 300 (intemation"I) *d
USD 100 (domestic) and Non-scheduled
opemtors USD 500 (intemational) and

USD 200 (domestic)

towards Support and

inaintenance of the aviation

meteorological infrastmcrure at all

airports in line with the \U0IUO technical

Document NO. 49 part II and ICAO
f)ocument 8896 (Mawal oJ Aemnailical

neteombgical practin)

,l

I

Please Accept the expression of my highest considemdon.

Stella ura,lv[BS
DIRECTOR OF METEOROLOGICAL SERVICES

{
Please addrcss all replies to the Director of Meteorological Services
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ANNEXTURE "D"

Written Submissions Received by the Committee,
vide tlte second advert dated 14.9.2020

10. SESLaw Advocates
LLP

T.P,W.H. Addendum to the Committee Report on the National Aviation Management Bill, 2020
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18tt, September,2020

MichaelR. Sialai, EBS

The Clerk of the National AssemblY

lrlain Parliament Buildings

ParliamentRoad

PO Box 41842-00'100

NAIROBI KENYA.

Dear Sir, Ap C,^,4I

ln the Matter of Consideration by the National Assembly tfD^ t ^
The NationatAviation Management Bill,2020 [NationalAssembly Bill No. 18 of 2020] o{1|. 2."

We refer to the advertisement appearing in the daily newspapers inviting submission of N4emcranda in

respect to the NationalAviation Management Bill, 2020.

We reiterate the contents of our Memorandum dated th July, 2020 and request for a Hearing date sc as lc

make our presentation before the Departmenta! Committee on Transport, Public Works and Housing'

v/e shall be most grateful if you may kindly let us know in good time when we may appear for our oi'ai

submissions of our Memorandum before the said Committee.

Yours faithfully
For Advocates

gitt"
_ tt i I.,c.i
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Llorr)ntisi()ners feir Oallts, l'ltltarit's Publrc, Ccrtrfred Sccretari('s,- 
irriritririr.,ts, lP Governanr:e & lnt Trade Consultants.
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Dear Sir,

MEMORANDUM ON THE NATIONAL AVIAT]ON MANAGEMENT BILL,2O2O

We refer to the advertisement appearing in the daily newspapers inviting submission of memoranda

in respecl to the National Aviation Management Bill 2020.

We have reviewed the Bill and set oul our comments hereinbelow in the form of a written memorandum

to the distinguished Committee on Transport, Pubtic Works and Housing of the National Assembly (the

Committee) for their c. nsideration.

lntroduction

fhe National Aviation Management Bill (the "Bill') having been published,l Parliament has invited

views from the public via written Memoranda on the Bill.

The Memorandum of Objectives2 of the Bill states that the Bill aims at giving effect to the Parliamentary

Report by the Department of Transport Public Works and Housing Works (dated 17m June 2019) on

the inquiry into the Kenya Ainarays Privately lnitiated lnvestment Proposal (the "PllP')to Kenya Airports

Authority (KAA) which recommended the nationalization of Kenya Airways.

It is noted that Kenya Ainalays which was a govemment owned enterprise since 1977 was privatized

in 1996. The attempt of the proposed Bill is therefore to re-nationalize Kenya Ainruays on the one

hand and merge it with Kenya Airports Authority on the other.

Cognizant that a significant number of people in the aviation sector are likely to be detrimentally

affected by the proposed re-nationalization and merger, we present this Memorandum as concerned

Kenyan citizens knowledgeable in the law both on our behalf and in the public interest..

I Dated tSth June 2020
2 Memorandum of Objects and Reasons to the National Aviation Management Btll, 2020.

l'r el n\i;'lll;f,l;il, qi:i.'
F({(:r'" ' i.r
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This Memonandum highlights the legal bsues that arise from fie resultant nationalizatbn and nuerger.

The tr/enrorandum is in three parb; narely

a) Part I - Executive Summary of the grounds for rejection of both Nationalization/ftrlerger Process

& the Bill - This part lays down legal and constitutional issues arising against the Re-

nationalization/Merger process as well as for the rejectbn of the Bill in ib entirety;

b) Part tl - Detailed Review of tre Bill. This part gives a detailed review of he Bill and in so doing

it points out the flaws in the Bill which are so fundanrentalthat tre only logical conclusion is he

relection of tre Bill in fofo; and

c) Part lll - The conclusion and summary of recommndations

PART I - Executivs Summary - General Legal & Constitutional lsrues

'1. Policy Making Process

1.1. The initial process of nationalization of Kenya Ainrays and tre aftendant merger with Kenya

Airports Authonty did not meet the minimum requirenents of the Constitution on public

partrcipation. Such weighty decisions ought to originate from a Policy Paper and not through a

private proposalas was fire case here. This peculiarity prompted a report by a Commiftee of

Natbnal Assembly bllowing an inquiry. At present, here does not appear to be any

discemible policy, yet re-nationalization of a strategic asset is an issue of great national

importance.

1.2. lt does not sit well given that Parliament gave the publh onlyrfulayg to present heir viewsr- A

Notice inviting memonanda from the pub$c was published in respect to the Bill togeher witt

another bill' in the Newspapers on 2d July 2020 required members of the public to submit

their representations wihin 5 days.

1.3. The Kenya lnstitute of Public Policy and Research, an autonomous public institution whose

mandate includes providing advisory and technical seMces on public policy issues to the

Govemment and other agencies of the Govemment sets out the process of formulation of

public policy as :

(ii)

Problem identification- This albws for clear delinition of the problem:the naUre and

magnitude of the problem, why it came about and wtry it continues, the imrnediate

and underlying problems and proposed solutions,

Policy Design- analysis, planning and resource scheduling. Devebpnent of an

effective course ol action to reach policy goals through specific pmgramnes and

actjvities and allocation of resources. Technical input and financial appraisal of the

proposed solutions. Public oarticioation at this staoe ensures that the stakeholders

inout is incoroorated in the finaldrafl oolicv;

Parliamentary approval and assent- The Cabinet Secretary in charge presents the

drafl policy to Parliament br scrutiny and furfrrer oonslderation and approval;

Publication- Upon assent by the President, the policy is published as a Wite Paper

(a statement of intent and a detailed policy plan, wfrbh ofien hrms the basis of

(iii)

(iv)

a

t

(i)

o

t Th€ Social Assrstance (Repeal) Bill (Natbnal Assenbly).

a
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bgislation). The Executive b expected to widely circulate the policy and keep the

public informed of the likely effects of the Poliry; and linally

(v) Draft BilliLegislation- to the extent thal a new law/laws are required to achieve the

plicy objectives, a legislative proposal is drafted and tabled to Parliament as a Bill.

1.4. Further, the Kenyr [.rw Rcform Commlaglon has published a guideline on lhe legislative

prgcess in Kenyal where it has sought to identify, consolidate and simplify the mandatory

teneb, values and principles of the Constitution that ought to be applied and considered by all

actors involved in one way or tre oher in he legislative process.

1.5. lt is best praclix for policy to precede law. ln facl most legislatbn including subsidiary

legislation tace their foundation or anchorage on a policy frarnework. A polrcy sets out goals

and activities required to achieve a cerbin purpose. Policy discussions resotve he question of

whether or not a law is needed to achieve the aims set out in the policy or lhe most

appropriate approach to resolve a problem.

1.6. Kenya Ainrays was incorporaled in 1977 as the Kenya's flag canier and over the next 15

years it accumulated massive bsses and oippling debt forming tre basis of its identification

for privatization in 1992 $rrough a Commission trat had been forrned by the President The

Govemrnent engaged the lnternational Finance Corporation (lFC) to advise on the

privatization process of Kenya Ainrays in 1994 culminating in the eventual prtvatization in

June of 1996. The succoss of the privatization saw Kenya Airways double its passenger haffic

and caryo by 2003.

1.7. lt is herefore clear that the privatization of Kenya Ainrvays was as a result of a conscious

policy choice from Commission that the Govemment had set up which informed he eventual

decbion to privatize, lt was not just a rafrimsical or arbitrary decision. This careful process ol

aniving at fie decision to privatize shouH also be applbd in he re-nationalization of Kenya

Ainrays and tre proposed merger. There ought to be a more robust consultation before a final

decision is taken.

1.8. One of he mandatory tenets of law reform process is lhe requirernent for a Regulatory lmpact

Assessrnent.s None has been undertaken leading up to the rnerger as proposed in the Bill.

2. Public Pailicipation

2.1. Publh participation is a core and non{erogable value in tre law-making process set out under

artictes 10, 118, 124, 201 and 221 of the Constitution of Kenya 2010 and the National

Assembly Standing Orders '12G.139. Public participation in the making of law girtes rise to the

sovereign will of the people and generates many benefib including more citizen

empoweflnent, enhancing citizenaovemnrent relations, generation of diverse and innovative

ideas among others. This duty is more onerous in matters involving publb finance and

expenditure of taxpayers' money.

e

a A guide to the Legislative Process in Kenya.
s Law Reftrm Commission has set out a guideline b legislative proce$s in Kenya
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3. Public Finance l/lanrgement

3.1. Ihe Constitutbn requires prudent man4ement of resources and accounhbility and

transparency in fiscal managernent The Public Finance Manryement Act requires prior

cabinet approval based on ttre National Treasury's advice regarding the tinancial implications

of the transaction, prior to the establishnpnt of a State Corporation. There is no information

that has been provided to the public by ffre plicy makers on the financial implications of he

proposed re-nationalization of Kenya Ainrays and iE rnerger with Kenya Airporb Auhority.

3.2. ln view ol Ure foregoing, we recomrnend frat tre formulation ol tris Bill should have been

preceded by development of a Policy/Position Paper approved by Cabinet before the Bill could

be initiated and afrer conduction extensive public consultations and debates. To the extent this

did not happen, the Bill is improperty before the Commitlee and need be shelved and await

this prior process.

4. Competition Law

4.1. The formation ol a non.operating holding company to hold the three operating entities namely

Kenya Airways, Kenya Airport Auttrority and tre Aviation lnvestnent Corporation means hat

fire holding company may resrict he use of airpoG and oher facilities by other airlines and

airprt operahrs who are already concessionaires of Kenya Airporb Auhority. Further, he
operating entities, as direct competitors to oher operators, may unfairly charge other extemal

airlines and airport operators for use the facilities. This raises critical competition concems. lt

also raises concerns on he likely abuse of a dominant position by Kenya Airways whlch

already hoHs a substantive stake in ffre domestic airlines market and also in tte cargo and

passonger flighb into and out of Kenya. We are of the considered view that there is potential

for abuse of competition policy in this case. The Competition Authority ol Kenya (CAK) has not

been consulted on the likely effect of the proposed nationalization and merger of KQ and KAA

on competition within the aviation seclor and potential unfair trade practices that nny arise

from the monopoly that the Bill creates.

4.2. More importanty, it is not ctear to other stakeholders how he new structure and dominance of

Kenya Ainrays will compete with, restrict and/or adversely affect their business and operatbns

at iKlA and in future.

4.3. We recommend full disclosure of ttre intended business and oversight operations of Kenya

Airways in the intended Re-nationatization/merger and that Clause 6 of he Bill be deleted to

the extent that it creates an aviation hoHhg corporation. ln effect therefore, if he Govemment

intends to re-nationalize Kenya Ainrvays, tren frris shouH not affect tre operations of KAA and

as such the Bill is not necessary as tre entities could easily operate independently. ln any

event, since there is no rnerger approval from CAK we recommend that the Bill should be

shelved. The passing of a legislation to eflect a restructuring would, in effect, preclude CAK

from exercising its mandate to assess the propriety of a restructuring of this nature and

magnitude. This may be contrary to pubtic interest and/or to tre deEimnt of oher interested

parties in the aviation sector and concessionaires.

I

I

5. Amendment of other Laws
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5.1. Finally, ure take issue wisr the fact Srat fre Bill purporb or attempts to amend other enachd

shtutes that are not necessarily related: (a) to it in a manner hat unduly and unreasonably

expands &e pmit of Ere Blll and; (b) trrough a procadure hat is inconsistent wih he ratonab

of tre Bill. ln Srb case tre subpct mattar of tre Bill is nafronalization of he airllne and he
establishment of an institutional fanrewqrt to realize tris. Yet, other amendmenB such as he
annndmnt b Sedbn 4 of tre Public Pmcurement and Asset Disposal Act hat affecl oher

entities have been sneaked in contary to the law. The Bill also rather suneptitbusly exempb

he trree operating entities (lG, IOA and Aviaton lnrresffnent Corporation) as rvell as oher

stabowned enlitiss or panastaEls from complying or being bound by fte Companies Act 2015

which is tre main franBuork relating to corporations trereby pesenting a danger of a brcadl

ol corporab govemance procedures and violating hansparency requlrements.

5,2. We recommend fiat tre Second Schedule of tre Bill shouH be deleted in as far as it purports

to anpnd ofier substantrn provislons ol other parllannntary endnenB such as fie Public

Procurement ard Dlsposal Act 2015 and tre Companies Act 2015'
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PART II. DETAILED REVIEW OF THE BILL. COI{TENTIOUS GLAUSES:

6. Conflicting Provisions with other Laws & Statutory Bodiee

6.1. Under Clause 5(2) of ttre Bil|, the oblective of he nanly bnned NCAC usurp some of the

pouers of the Kcnya Civil Avlation Authodg (KCAA) set out in section 7 ol he Civil

Avlation Act 2013.

6.2. Section 6 of the Civil Aviation Act provides trat tre KCAA's objective is to economically plan,

develop and manage cMl aviation, regulate and operate a safe civil aviation system in Kenya.

6,3, Section 7 ol tre Act seb out KC,fu\s roles including: 'advising lhe Govemnenl on mafters

concerning civil aviatbn: safety, economic aN technical regulation of civil aviafion; perlorming

ec,onomic oversight of ak servbes, profectng consumer rilhts and ensuring fair trade

pradices; any other roles thal may be onterd by the Cabinel Secretary or any otherwritten

law.'

6.4. Further, in discharging its respnsibility for aviation safety and secunty, he KCAC is requimd

to co+rdinate wisr other govemment deparfnenb including trre 1(\A, he Departnent of

Defence and the National Police Service. The effect is a regulatory overlap or dissonance,

confiict of interest and potential intematonal derision; a position the Kenya Civil Aviation

Authority (KCA/q) shared vnhen it made its presentation to the frris committee by confirming

that there is no precedent gtobally where an airline has been merged with an Air Navigation

Service Provider (ANSP) because such a situation would result in conflict ol interest.

6.5. Globally, intemational civil aviation relies on bilatenal air services agreements negotiated

between sovereign States and implemented by natbnal airlines ffrrough global airline

alliances. The focus on national protectionisl lleasures seems to have dissipated in recent

yea6 as tre consideratpn of maintaining national operation and control of natonal caniers

rruere based on he 1944 Chicago Conrention.o lb resbic{ive rationale (national seority,

defence and economic development of civil aviation) 'may not be immediately intell[ible

today'.2 Thus, the perception tfrat frre Kenyan aviation sector is olerly nalionalisth may

jeopardize intemationalcooperation. A peculiar govemance sfucture and conflicted mandate

of the provision of Air Navigation Services may lead to JKIA appearing as a less competitive or

attractive hub than its competitors

7. Corporate Govemance

7.1. As far as lhe composition of tre Councilis concemed, it is curious to note that the Council

does not hare representation from the Corporation yet the Corporation is a key stakeholder in

the aviation sector on behall of Govemrnent.

7.2. Ctause 5(1) of the Bill sets out tre mmpositbn of Sre National CMI Aviatbn Council (he

Council or i{CAC). ln particular, it incorporates tre Kenya Air Force Commander as a

oSeeConwrtbnon lntemational Civil Aviatbn openedlors$natureDec.7,1944,61 Stat. 1180, 15U.N.TS.295(entered

into fotco Ap. 7, 1947).
7 Antigoni LytohafiU, 'A Conpretensive Sbdy of An Transport Libaalizatim thrurgh ['re Lens ol Strategb Airline Alliances'.

44 (4t51(2019)Arr E Space Lar, 146.
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rnember of the Nrtional Civil Aviation Council. The Council is a body which is distinct from

and does not regulata military aviation matters. lt ts worfi noting trat he aerodromes under

ttre Kenya Airports Autrority and tre air bansport servbes provided by Kenya Ainmys whi:tt

are ffre key functions under tre Bill relate to civil aviaUon. lt herefore fullows hat he rob of

the military trrough tre Kenya Air Force Commander in tre KCAC is not only misplaced but is

an attempt to militarize an oherwise civil function, The aerodronre is not a military installation

and neither are the other aviation assets which are cunenUy under the control of KAA,

7.3. The Bill also seeks to exempt tre Kenya Aviation Corponation, Kenya Ainrays, Aviation

lnvestrnent Corporation and any other entity under he Bill from the application of the State

Corporations Act and the Companies Act botr of which statutes have provisions on corporate

gowmance praclkes. lt, therehre, means Srat the saH Corporations in the aviation sector will

not be subject to any corporate govemance practk;es. State Corporatons are required h
adhere to corporate govemance guklelines as set out under the llvongozot guideliner. On

the otrer hand, state entities incorporated under he Compan'es Act are subiect to corporale

goveman@ requirenrenb under the Companies Act. The entities created urder the Bill will

therefore not be adhering to any set guidelines or laws on corporate govemance. Cunen0y

Kenya Ainrays being a public listed mmpany is subiect to the Code of Corponte

Govemance Practices for lssucrs ol Securttiee to the Pubfice by the Capital Markets

Authority.

7.4. lt is recommended that wtrile it may be ne@ssary to improve managerial autonomy in the

Corporation and the Operating Entities, they it should not be sh'elded from requiremenb ol

accountability and adherence with corporate govemance guidelines.

7.5. There seems to be confrict of roles betneen the Corporation and the Council girien that the

Council seems to be the ultimate or suprerne organ as far as the organizational structure of

ttre Goup is concemed yet he Bill does not provide any noxus betu,een the Council and the

Corporation. The functions of the CorporaUon under Clause 7 of the Bill do not make any

reference to the Council. ln fact, Clause 7(1)(d) provides that he Corporation advises the

Govemnentto $tile paragraph (d) states that fire Corporation shall perhrm such furrc{bns or

duties as shall be confened to it by tre Cabinet Secretary without any reference to the

Council. The Council appears superfluous in the structure of the Group

7.6. Recommandationr:

a) Clause 5 of the Bill whhh establishes the National Civil Aviation Council together wift

Clause 7 of the Bill $rich sets out lhe funcfpns of the Kenya Avlation Corporation be

deleted in their entirety given trat the functions set out therein are in conflict with and

touch on regulalory functrons of KCAA which are in line with intemationalstardards on

aviation management,

e The Code of GowmancE br State Corporations. 2015.
g 

Code ol Corporate Govemance Practices for lssuers ol Securities to the Public. 2016
1o Sedion 7(1)(d)of he Bill

a
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ln support of the recommendation for deleting Section 5 in regards to the National Civil

Aviation Council, it is recommended trat the President wfro is the Commander-in-Chief of

the Armed Forces, and the Kenya Air Force Commander should not be pa( of the

proposed Council since managernent of civil aviation policies and system should be

separate from military operations,

8. Procedure of nationalization of Kenya Airways and Mergerwith I(AA

8.1. The proposal to nationalize Kenya Ainrays through the Bill is premised on a PllP presented to

KAA by Kenya Airways, which was the subject of an inquiry by the Parliamentary Committee

whose recommendations proposed nationalization of the airline'

8.2. There is a lingering question on what happens to Kenya Ainvays PLC upon nationalization.

Clause 50 of tre Bill proposes a natjonalization process trrough which tre Govemment will

acquire 100% equity in Kenya Airways PLC. The intended process of delisting and the

negotiation with the shareholders ought to be made public and transparent while ensuring bat

that the public is able to obtain Value for Money.

8.3. Questions on valuation of hese shares (especially for an ongoing process and witr the global

airline indusfi in decline during the Covid-19 period)are unclear. What minority shareholder

protections vrould be put in place? What would be the value of the shares? ls there a statutory

formula instead of a cunent market price scenario? A stath price for a volaille industry may

eiher lead to imprudent use of public funds by overpaying shareholders or prejudice cunent

KQ shareholders by paying less than be market price. ln as much as nationalization may be

justifiable on grounds of national interest, expropriation should not prejudice existing

shareholders. Therefore, the valuation of the shares ought to be made transparent

8.4. ln fire early 1960s, many newly independent African states founded treirown airlines partly

with the purpose of asserting their stahrs as independent nations. Market protection to sustain

such caniem proved to have defimental efiects on liberalization, air Faffr growth, avialion

safety and securtty, as well as mordinated infrastructure development efforts. Kenya for

instance in a bid to improve performance and efiiciency of KQ proceeded to privatize it in 1996

as a result of which KQ became profil making for many pars until 2012. The privatization was

preceded by an elaborate process assisted by IFC and Cabinet and a Commission which

made recommendations for KQ's privatization as an express policy choice. Privatization was

indeed preceded by a Policy Paper on Public Enterynses Reform and Privatizalron in 1994

which informed tre eventual privatization of KQ in 1996. Re'nationalization should, likewise,

be based on similar reasons for privatization namely: well designed and sequenced reforms;

the implernentation of complementary polbies;the creation of regulatory capaclty; attention to

poverty and social impacts; and strong public communication' tl

8.5. The cunent process of re-nationalization of KQ seems to lack the procedural coherence hat

characterized its privatization. KQ with the support of Govemment commenced and proceeded

with a PPP process of Privately lnitiated Proposal (PlP), which upon meeting headwinds

l Saul Estrin, Adeline Pelletier, Privatization in Developing Countries: What Are the Lessons of Recent Experience?, Ihe

Wodd Bank Research ODseruer, Volunre 33, lssue 1, February 2018, Pages 65-102
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during tre Parliamentary lnquiry then changed course to the current pa$ of natbnalization.

Nationalization is a significant policy insfurnent which calls for dgomus review at various

leveb includirg National Treasury, Cabinet, Stakeholders and eventually Parlianent. The

process of KQ re-nationalization is obsarre. lt is riding on an incompbte PPP process fiat
resulted in a policy shift from PPP to Nationalization. Government ought to have comnpnced

tre Natronalization process properly by engaging all necessary parties.

8.6. One of the tirneless Polby Papers that speaks to the question of nationalization in Kenya is

Sessional Paper No. 10 of 1965.te The paper states that Nationalization is to be considered if

the need is urgent, if other less costly controls are ineffective and if it is underslood that most

industries nathnalized willnot be operated at a bss.

8.7. This Sessbnal Paper contemplated trat all takeover options ought to be comprehensively

revbwed; including propsals on how to tumaround unprofitable businesses. ln the cunent

case, it is difficult to envision how profitability rests on the proposed merger. Alttough the

creation of national airlines is a global feature, so are the inconsistent retums. The aviation

industry is characterized by marginal and cplical profitability;l3 witlt sustained losses

expecled hr tre airline industry in the posl-Covitl 19 period.

8.8. Even assuming, for arguments sake, that he nationalization is justified, the cunent mrger is

fraught with diverse legal and practical hurdles that may be difiicult to rationalize as

highlighted below, There appears to be an assurnption that the revival or profitability of K0 is

synonyrnous wifr naUonal or public interest. What is tre long-term efhct of the natir:nalization

ol KQ and ib nnrger with KAA on otrer enterprises trat operate at JKIA and to the economy

in general? Has a comprehensiw cost-benefit analysis undertaken to justity he cost to the

taxpayer and use of public funds to finance the restrusturing? Moreover, it seerm hat
Govemment embarked on a natlona[zation pr@ess as an afterthought during the

Partiarnantary inquiry on the PllP process.

8.9. ln its submission, the ministry of Transport urged the Committee to view KQ as more han just

andher corporate body but as a national entity frat canies the national frag. This cannot be

the basis upon wtrich the Committee should view KQ because tre trend in the urcrld has

shown trat Airlines with 100% governnent shareholding include those belonging to the likes of

lndia, Romania, Zimbabwe, and Pakistan - all of wtrich are still in debt to the tune of billions.

Many of the world's most prominent national airlines, such Air Canada, Qantas, Lufthansa,

and British Aimays, are no longer owred or even majonty controlled by the countries in which

lhey originated. Somo, like Air France, are partially privatised - with governrnent still holding on

to minori$ stakes.

9. Transfer of Assets and Shares - Valuation rnd Acquisition Complerities

g.1. The Holding Company being the Kenya Aviation Corporation (KAC) would need to acquire the

equity and, arguably, the debt of Kenya Ainruays and KAA.

12 Paragraph 77, Afrlcan Socialism and its Appiication to Planning in Kenya, Sessional Paper No. 10 of 1965.

1r Doganis R (2001):Airline Business in he 214 Century, Rrutledge.
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9.2. There uould be need to undertake valuation of tre assets and review of he liabilities of the

fornpr K\A and former Kenya Ainrays PLC before he sarne are fansfuned to the new

Operating Entities. Wifi a change of ownership, il is foreseeable hat he debt and liabilities

would crystallizelimmediately fall due; leading to huge payouts from public funds, Altemati'rely,

if the debts are not imnediately paid, cunent creditors/ bondholdenflenders wouH require a

Govemment guarantee that treir dues will be paid; at the expense of fie publlc.

9.3. The Bill merely provides for transfer of undertakings behileen the fonner entities to the new

entities under the Bill without taking into account a valuation ol assets and review of liabilities.

This is very simplistic.

g.4. Some transfers (such as assignment of licenses) may requke regulatory approvals. ln

particular, KCA,{ submitted to the Parlianenhry Commitee that Certiftcates issued under

ICAO guidelines are not fansfenable. Hence, any transfer of undertakings between the brrer
entities to the Oparating Entities will result in loss of the certificate fur provision of Air

Navigation Services.

9.S. For prudent managenent of resources (discussed below under public finance managennnt),

transparency, and accountability, it is necessary to assess and disclose the nabre of liabilities

and market value of liquidating these debts. Are there any early repayment clauses and

penalties for some debts? Are there any existing hedged anangements that would be

adversely afiected by the nationalization and nrerger wih KqA? What becomes of the 4reed
price, cunency fluctuation, and interest rate of contracts that will be affected by he proposed

nationalization?

10. Objectives of the PllP (subiect matter of the Parliamentary Report)

10.,1. The PllP made by Kenya Ainvays sought to cure he underinvestment by KAA in JKIA wttich

made the latter less competttive compared to iE peer airport facilities. KQ's argurnent was

that less investnent by IGA is as a result of diversbn of funds. Kenya Airways proposed a

number of investnents including rehabilitation of taxiways, upgrading of the runways and

remodeling of tre Terminals, which rvould increase tre owrall capacity of the airport in

passenger-handling.

10.2. The recommendations of tre Parliamentary Report being nationalization of Kenya Airways

and subsequent nnrger wifr lG,A do not provkJe a viable solulion to fie problem sbtenent

presented in the PllP. ln fact, tre proposed rnerger is only likely to result in lower profits for

the Aviation Corporation, leaving even bss reseryes lor lnfrastructral lnvestrnents at JKIA.

For instance Kenya Airways reported a Sh12.9 billion loss for the financial year ended

December 2019. This loss would completely wipe out 1144 profits of approximatety sh 2.5

Billion resulting to a net loss ol over sh 10 Billbn. This would contribute to ilint collapse of

both Kenya Ainrays and KAA.

11. Public Finance Management bsues

11.1. Tfp Constitution requires prudent managernent of resources and accountability and

transparency in fi scal managernent.
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11.2. The Public Finance ilanagement Act operationalizes Arthle 206 of he Constitution.

Section 86 of the Act provides hat 'A state orpuathn may be established ordisdved only

with the prkx approval of tha hbinet, which aawvd mav be oiven mlv afrer takino into

errrl;nt any reoommedal*ns made bv the Ndbnd Treawry re{,adirc the finarcial

imolications of estailishing or dissolvinq the wnontion lt fur$er provides hat 'Regulaltons

stra/l presorbe the qiteria fo be used in esfablrshing or dissoMng stafe mporatnns and tfie

regulafions shatl be bMed in Parliament for approval;

11.3. Section 87 goes on to state that (1) The nationalgovemnrnt or nalionalgotremment entity

may not invest- (a) in a shte corporation; or (b) in a govemment-linked company, witlnut

tre prior appoval of the Cabinet, which approval may be given only after taking into account

any recomntsndations ol the National Treasury regarding the financial implfuations of he
investment.

11.4. lt is clear hm the foregoing that investments by frre Govemnpnt in state entities must be

preceded by recommndations of the National Treasury on their financial implitxtions.

12. Publh Partlclpation in Finance l{atters

12.1. Article 201 of tre Constitution provides that trere shall be openness and accountability,

including public participation in financhl matters; while Article 10 prescribes the national

values and principles of govemance in thal bind all State organs in enacUnent of lauc and

public policy decisions. These include: good govemance, integrity, bansparency and

accountabilityr';

13. Pollcy ltlaking

1 3,1 . The preceding stages of the lavrmaking allor,ns for determination of 0re best course of aclbn

by taking into account the root cause of the probbm and examining the technical and

financial feasibility of the propsed solutions- This would prevent a situation where

llanagernrenf Issues are resolved hrough regulatory solutions. The Parliamentary reprt

hils to explain how he poposed restructure o{ tre entire aviation industy in Kenya will

resolw he management pmblems facing he airline.

13.2. Management issues have plagued Kenya Ainrays br a long time and it seens they have not

been addressed. ln 2015, a Senale Se/ecl Commrttee into the Atrairs of Kenya Aiways

Limited and its Subsidlanes under the Chairmanship of Prof. Anyang Nyong'o conclusively

pointed out trat the problems that bedeviled tre airline were management issues resulting

from bad decisions.ls Sonp of the management decisbns frat had cost Kenya Ainrays

included tre expansion plan then dubbed Mawingu, a 10 year prolect which tanded the

Company into unsustainable debb and a diminishing market share as vrell as a loss inflicting

fuelhedging regime. lt was on trat basis that the Select Committee then recomnpnded that

any capital restructure should be done on condition ttrat managernent issues are dealt witt

1. Articb 10(2Xc)
!s hnp//wunrl.parliarnent.go.ke/sites/defauttrtled20l T-0SIItrursday-3rd-Decen0er-2015-'-tvbming.pdf
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including reconstitution of the Board, restructuring the managernent team and hiring a new

mmmercialdirector.l6

13.3. The Tnansprt Committee, in consiiCering he PllP, invited various stakeholders induding:the

Kenya Civil Aviation Auilrority, he Kenya AirporB Auhority, the Kenya Aviation Workem

Union, the Kenya Airline Pilots Association and the Kenya Association of Airline Operators to

make submissions on tre report. Among the submissions made by the stakeholders to the

Committee was a submission by the Cabinet Secretary Transport, lnfrasfiucture, Housing

and Urban Developnent trat the Cabinet had considered a lvlemorandum joinUy drafted witt

fre CS Treasury and that tfre White Paper 'Stralegy for antinuous and Sustainable

operations of Kenya Airways PLC whhh sought to restructure tre aviation sector and give

Kenya a competitive edge was to be submitted to Cabinet for approval. The polhy paper was

however neither tabled in Parliament for approval nor subjected to public participation.

13.4. Comparatively, in South Africa, it is a requirernent that frat where an administrative action

may'materially and adversely'affect the rights of the public, then an adntnistrator MUST

hold a public inquiry or follow a notice and comnrent procedure

13.5. We are of the opinion that il the Govemment has a policy to restructure $e entire aviation

sector through nationalization and rnerger, the sanre is material in nature and herefore

adequate public participation shouH be conducted so as to hke into account views from the

various actors and plaprs in the sector as well as ordinary Kenyans as he sann relaEs to

spending of taxpayers money.

13.6. ln $re United Kingdom, public participation is one ol the rub making mehods used wttich

typically lollouts the following process:

a) Public inquiry commences with a general notice by the state agency b he public and

notification to persons particularly affected and discloses the reasons and explanalion for

the proposed rules;

b) A hearing is conducled including receiving testimony from experB and departnental

representatives;

c) Once tre hearing process is completed, a decision is recomnpnded to he Minister;

d) ln making his/her decision, the Minister may consult otrer p'ersons and make policy

judgennnts,

e) Where tre Minister differs on any fact finding or takes new factual evidence or expert

opinion into consideration, the minbter is required to provide an opportunity for he public

trc make contrary written representatlons or reopen the inquiry.

13.7. tn designing public participation procedures, the aim is to balance adminisbative efliciency

and fairness. There needs to be nrcaningful public comment. While some have tavoured

paper hearing9written proposals, it has been argued hat in a complicated subjecl matter,

paper hearings are not adequate and hence it has been proposed that public inquiries would

be most appropriate especially where the factual issues are bcalized or where potentially

diftring vieun from varbus regbns of Ure counfy need to be heard.
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13.8. We take the view trat the subpct mat&r of the Bill is of a compbx nature, touches on vafious

regions especially those wfi aerodomes, eb and as such require full public hearing he

COVID1 I pandemic nohrvithstanding.

13.g. Kenya Ainrays proposes a merger with KAA so as to inject capital expenditure (capox) to

upgrade tre JKIA leatures. This is not likely to be achbved by he merger. ln any event, a

merger with an unprofitable entity will likely divert much needed resour@s towards bailirg

out tre weaker subsidiary, thus leaving even less cash for reinvesEnent. ln any eYent, a

caMng out of JKIA from KAA is independent of natbnalization of Kenya Ainrays and the

proposed merger. Similar hends of public funding and resfucturing br flag caniers are

common and all result in total tailure. For example ltaly's Alitalia cost taxpaprs USD 7 billion

in tre last decade, and it was ultimately forced to sell 49o/o of its business to Etihad Aimays.

14. Right to lnformrtion
14.1. The riqht to access information is crucial to publh participation and to he well'functioning of

a democr:acy. lt is a right under the Constitution (Article 35 (1)), wlrich is operationalized

trrough the Arcess to lnhrmation Act,2016. The Constitution guarantees citizens access to

information held by the state and relevant private entities. Other legislation also provides for

amess to inlormation which is vital for the achievenpnt of meaningful and effective public

participation. Access to information empouprs and enabbs citizens to hold he duty bearers

to account.

14.2. the failure by the relevant govemment ministries lo publish he contents of the policy white

paper which infonned the recommendations of tre Parliamentary Report and the Bill was a

breach of the citizens right to information. The pocess was shrouded in opaqueness and

srus did not nreet he minimum criteria required of policy making process.

,l5. Estobllshment of the Kenya Aviation Corporation Fund

1S.1. the Act establishes the Kenya Aviation Corporation Fund into which among other monies will

be paid apportioned proceeds fom the passenger sarvice charge as provided for under the

Air Passengers SeMce Charge Act. These proceeds were prevkrusly payable to l(AA and

trere is a cunent default by KQ on paynent of more than 5.4 billhn shillings.

15.2. There is lack of clarity on how the monies pairl into the fund shall be apportioned to ensure

trat all tre Entities under tre Corporation deliver on their respective mandates.

1S.3. As submitted by the KCAA in the Parliamentary inquiry, the proposed merger will likely result

in a reallocation of resources from the security and safety aspects of the KAA operatbns to

the airline. There is need for a mechanism to ring-fence the lunds paid into he fund to

ensure that a minimum threshold is used in maintenance of airport facilities to the appropriate

standards
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The White Paper'Slrategy for continuous and Sustainable operations of Kenya Aiways

PLC referred to in the Parliamentary Report as approved by Cabinet should be published

so as to enable infornpd debate on lhe proposed Bill. The policy paper should explain

the financial benefits to be derived fom the proposed rnerger, and he eflect of the

proposed rnerger on emptoyment and competition. Parliament should subject he Bill to

public participation upon availing of allfie relevant inbrmation.

The recomrnendations by the NaUonal Treasury on the financial implications of the

proposed formation of a state entity known as Kenya Ainrays should be tabled before

Parliament for consideration by the Public lnvestments Committee, prior to debate on the

Bill

There is need for an independent audit to determine the true value of KQ and an analysis

by financial experts on whether it can feasibly be operated as a going concem. There is

an imminent risk that there may be pilferage and bss of public funds especially given the

debt situation of the airline should nationalization and merger will proceed unchecked.

KQ shoub make full disclosure of all businesses and operations that it intends to

undertake under the new anangenent.

There should be full discbse and determination of he extent to whbh contracb, permiE,

leases, and otlrer legal obligations and operations will be affected; especially hose

involving third parties.

The should be clear provisions in the Bill on the appropriation and utilization of funds pald

into the Aviation Corporation Fund.

There is need for clear safeguard measures to address issues of competitirn and avialion

regulation as guided by ICAO. These should be tabled before parliament for scrutiny.

16. Employment lssues:

16.1. Wtri6Clause54of theBill providesforatransferof allemploynxgntcontradstothenewly

furmed entities, here is need br a clear analysis (whbh would be provided by a Policy Paper

preceding the Bill) on he effect that tre nerger is likely to have on employees includirq

redundancbs expected and/or new jobs to be created, if any. Furtremnre, the righb of

employees of KAA who are cunently employed by a financially sbble corpoation and who

are now proposed lo be transferred into a potential loss-making aviation Group ought to be

safeguarded. Moreover, even if the resultant company were to tum a profit, would it be

prgper and just to dismiss long-suffering empbyees who have sustained the company

trrough its years of hardship witrout due consideratbn? This would be contrary to the

conventional wisdom of nationalization, yvhich is to prevent unfair exploitation of

employees and large-scale job losses.

.l7. Competition Lrwg
17.1. lt is not clear that the current proposed Bill promotes the spirit and objectives of the

Competition Act, which are set out in Section 3. The aim of the Act is to enhance he uelfare

of tre people of Kenya by promoting and protecting efiective competition in markeb and

preventing unfair and misleading market conduct throughout Kenya, in order to:

a) increase efficiency in tre production, distribution and supply of goods and services;

b) pronnle innovation;

c) maximize tre efficient allocation of resources;

a) ,

b)

c)

d)

e)
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d) protect consumens;

e) creah an

f) environnrnt conducirre br investrBnt, boh foreign and local;

g) capture natbnal obligations in cornpetition maters wih respect to rEional integration

initiatives;

h) bring national competition law, plic"y and practice in line wih he best intematbnal

practices; and

i) promote tfre competitiveness of nalional undertakings in wcrld markeb.

17.2. The proposed r+nationalization and merger do not appear to promob obpctives (d), (e), (D,

(g), and (h) above.

17.3. TtE Competition Act applbs to all persons includinq trrc GovemmeFt. state coroorations atd

local autrorities in so far as they engage in fade. The Competitbn Auhority is mandated b
usfudy gowmnent polroes, prooedures and prqrunmes, /eqlsratbn and pooosals for

,eoisralbn so as lo assess lheir efecls on competrfion and consumer welfare and Dublicrse

tfie resulls of such sludies'!7

17.4. Agreennnts betr,veen undertakings, decisions by associations of undertakings, decisbns by

undertaklngs or concerted practices by undertakings which harc as their obiecl or efiect the

orevention. distortion or lesseninq of comoetilion in lrade in anv goods or servbes in Kenva,

or a part of Kenya are prohibited by he Acl.ta

17.5. lt is highly likely trat tre effecl of tp IGA and Kenya Airways nErger wouH result in

reduclion or at least distortion of conpetition in the aviation secbr in Kenya. There should be

separalion of robs of the IGA as a semi-regulator which controls Sre aerodrone hcilities at

fie airporb witr an entity which makes use ol the sakJ facilities so as to ensure faimess b

other players in the sector. By allowing an aidine lo operate aerodrome operations, it gives it

an unfair advanhge over their competitors, a position that is contrary to Competitton Poticy.

17.6. The issue of compeUtion is widely highlighted by IATA. According to IATA shong, robust,

independent and effective economic regulation is necessary to protect airlines and fipir

a

a

o

a

It Seclion 9(1Xh) Corpetlion Ad
r8 s€ctbn 21(1)



e

a

t

a

c

o

O

o

O

passengers from airpoG' and air navigatbn servkps provtlers' abuse of heir dominant

position.

18. Effect on Small and Medium Businessec (SlIEs)

18.1. The incorporation of an Aviation HoHm wih 10006 interest in KQ and lG{A constitutes a

merger under the Competition Act 2010. The merger meets the financial fireshoH

prescribed, and therefore requires approval lrom tre Competitbn Aufiority though a Gazette

Notice. Lack of such an approval invalklates the proposed tansaction. Anong the

Autrorit/s consideration in granting appnoval or conditions for a merger approval are: (i) he

extent to which the proposed merger rirnuld be likely to prevent or lessen competition

acquiring a dominant position in a market or strengthening a dominant position in a market;

and (ii) and assessment of the impact on the ability of small undertakings to gain access to or

to be competitive in anY market.

18.2. The Aviation lnvestment Corporation established by Clause 29 of the Bill hm he pounrs to

carry on business with respect to aviatbn training schools, maintenance and repair, aircraft

handling, fiight catering, aviation rnedical servhes, tour and holiday nnnagenrnt servbes

and other businesses incidental hereto. These activities are curlentty underbken by various

small businesses who are tenants of lGA. lncorporation ol a new entity as a subsitliary to

IGA's Holdco to take over these aclivities will effectively drive the small and nredium

enterprises out of business. Clause 33 allows the Board to establish additional operating

enti$es via proposed legislative amendments- hb npans frrat tre obieds of he State

corporation and the services it could take over are essentially unlimited. This may be used to

predate on any new entrants to the aviation sector who are profitable.

18,3. The rnerger will hare the effect of strengtrening KQ's already dominant posilion in fie airline

sector. Undue concentration of economic pourer may have a dehimental impact on the

econonry which out-'leighs any advantages to be gained.

18.4. Recommandrtions

a) There should be full disclosure on how the cunent nationalization and merger promotes

and/or protects effective competition or prevents unfair conduct that may result in a

dominant market position in the aviatbn sector in Kenya.
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b) The Competifon Authority should exercise ib mandate to investigate he effects of he

proposed Bill on Competition Laws and publish its findings which should inform

Parlianrent in debating he Bill,

.l9. Public Pailicipation

1g.1. As highlighted above, public participation is a key tenet in the law-making process; hth

under the Constitution of Kenya 2010 and Standing Orders 12S139 of fie National

Assembly Standing Orders.

19.2. Article 201 (a) of Constitution ol Kenya requires that there should be openness and

accountability, includin g public partici pation in linancial matters'

1g.3. The Constitution fu/ther states in Artide 232(1) (d) & (0 that the values and principles of

publh servi6 include the involvenrent of the people in the process of plicymaking and

bansparency and provisbn to the publh of tirnely and acqlrate information

1g.4. Kenyan Courb have interpreted legal provisions and affirmed the primacy of public

participation in tre legislative process as follows:

a) ln the case of the tkti Coal Besln Loctt Communi$ ll f5 Offters v Permanent

Secretery efinisty ol Enugy d' ,5 Oflre'l (2015) aXlR tre appropriate trreshold lor

public participation was stated lo be that which "acads with the nature of the subJect

matter, is innovathrc, enables access to relevant information, is inclusiw and does not

usurp lhe rote of the offne holders of an authority.'

tn R&eil N. Gafuru l3 Ofrers vs. Cunty Govenment of Klambu Cwnty (2011)

Ek r it was held that public participation shouH be real boh quantitatively and

qualitativelv and not merely a formality for fre puryoses of fulfilrnent of tre Constitutional

Oi.tat6. fnu court further stated that wtrere Ure legislaton in question involves such

important aspect as payment of taxes and levies, the duty is even more onerous'

tn NuiCorl Easin Loql Communfi & 17 Others v Permanent SecrcEry Ninlsty ot

turcry & 15 0fren t2}15l e KLR. Rather that there ought to M evidenu of
,inten{enat inclusivttt' in the pafticipalion prqram and whictt, on the facf. of it, took into

account the principte that'those most affected by a poliry, legislation or action must have

a bigger say: and their views more deliberately soughl and pd into accant....'.. ln the

nnatinatysis, the rule of the thunb s thal a raasnable opportunity ls grven to the public

and al rnterested padies, with timety ,ccess to lntormatlon &,at ls rolevant to e

procesr of leglstadon to hcilifilte the tpprtlcledon of tte issua tot consldendon,

end an qpwfiinltY h make a reqPonse'

To afford tre public unrealistjc period to air tireir views, in view wouH defeat ttre spirit of

Article 10 and render it a dead letter of ttre law. Ihrs was the judgement of the Caurt of

Appeat in Martin Nyaga Wambora v Coun$ Alsambly of Embu & 37 othen [2015]
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eKLR. The court, citing the determination from he High Cour| emphasized he need to

consider reasonableness in the circumstances in making a determinatbn whe$er here

has been compliance with the duty to facilitate public participation: 'The fadors hat
would determine reosonableness would indde the nature of ffie business condudd by

leoislalive bflv and whether there are timelines to N met as set by the law,' lnsufficient

time for public participation and failure to disseminate informatbn relating to the business

under consideration amount to nBet the requisib constitutional threshold br public part.

19.5. ln the circumslances, he 5 day period accorded to cilizens to air their views on the proposed

Billte mncerning natbnalization of a debt-ridden private entity does not npet the

Constitutional trreshold of public participation required in law making because: (i) there is

tack of information on the govemment policy informing the Bill and (ii) the financial

implications of tre transaction are obscure.. Furthermore, the timing of the Bill at he time

vutren the country- and the world in general- is faced by the ongoing COVID-l9 pandemic is

suspecl and appears to be geared towards limiting tre leuel and quality of public participaton

in his Bill.

20. lnegular Amendmentc to othsr Laws - Amendment of the Public Procurement and Asset

DispotrlAct and the Companlee Act Congtitutional Requirements

20.1. Article 227 ot the Constitution requires that public entties should conclude contracts for

goods and seMces in accordance witr a system that is hir. equitable. transoarent.

comoetitive and cosleffective. The Public Procurement and Asset Disposal Act, 2015

operationalizes the Articte by providing a framework and policy on procurement and disposal

of public assets. ln particular, Sections 6S(3), 125(5), 138, and 179 of he Act provide for:

transparency of the pmcurement process including requirements for procuring entities to

publicly avail procurement records after closure of proceedings, publicise notice of intention

to enter into contract on websites and public notice boards, publish, and publicise all conbact

awards.

20.2. Any law that is inmnsistent with the constitution is rroid, to the extent of the inconsistency?o

20.3. The amendment to section 4 of the Public Procurernent and Asset Disposal Act 2015 to

provide room for exemption of a state organ or public entity from the application of the Act by

a Cabinet Secretary opens room for abuse and disposal of public assets cheaply and in an

opaque manner as they will not be bound by principles of value for money and open

tendering that are stipulated under the Act. There ate wider public interest concems that are

protected by the Constitution and thus a public entity cannot opt to procurs out of he legal

requirements.

20.4. lt is concerning that the Bill purports or attempts to amend other enacted statutes that are not

necessarily related to it in a manner that unduly and unreasonably expands the subpd of the

Bill and in a manner that is not appropriate or in logical sequence to the subject matter of the

Bitl. ln this case the subject matter of the Bill is nationalization of the airline and the

rs Publication in the Daily Nation on 2d of July 2020 wilh a submission deadlin€ ol 8o of July 2020
a Art 2(4) of fie Constitution
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establishment of an institutional hamework to realize his. Yet, other arnerdments such as

he one highlighted above of the Publb Procurement and Asset Disposal Ad are sneaked in

mnfary to the law. This annndment uould have far reaching implicafons on oher unrehted

entities. ln our view, frris attempt is contrary to Standing Order 133(5) of te Natonal

Assembly Shnding Orders which read: 'No amendment shall be permitted to be moved if the

amendmentdeals wrth a different suDjecl orprqposes to unreasnably u uduly etqand the

subjecl of the Bitl, or is not apprprtate or is nof in logicalsequence lo fhe subled matter of

the Bill'.

20.5. Ihe Bill also rather suneptitiously exempts lhe three operating entiUes (KA, KAA and Aviation

lnrrestnent Corporation) as uell as other stateowned entities or parastatals from complying

or being bound by tre Companies Act 2015 which is the main frameuork relating to

corporations; thereby presenting a danger of a breach of corporate govemance procedures

and violating transparency requirements.

20.6. Racommendrtion

a) Oeletion of Schedule 2 whose effect is unconstitutional.

21. Dissonrnce with lnternational Obligations

Pursuant to Article 2(5) of the Constitution of Kenya, lntemational Treaties that have been ratified

by Kenya form part of Kenyan law.

Chicago Convention

21.1. The Conwnlion on lntemationalCivilAviation (the'Chicago Convention')contains various

guidelines on Competition. Under the Convention, states commit to ttre developnent of

inbmalional civil aviation in a safe and orderly manner and establishment of intemational air

services on the basis of equal opportunity.

21.2. The Convention calls upon State Parties to ensure that the rights of contracting States are

fully respected and frat everv contractinq State has a tair ooportunitv to ooerate intemational

airline. lt further see[glq_avoid discrimination between contracting States.

21,3. ICAO Assernbly resolutions encourage lvlember States to incorporate tre basic ryinciples of

fair and eoual oooortunitv to comoete. non-discrimination, transoarencv. hannonization,

comoatibility and cooperation set out in the Chicago Convention and embodied in lCAO's

polbies and guidance in , and in air seMces

agreemenb.2l

21.4. States are called to bear in mind that provision of Shte alds/subsidies whictt confer benefits

on national air caniers but are not available to cornpetitors in tre sane market may dishrt

trade in intemational air services and may constitute unfair competitive practices.z2

Yamoussoukro Declaration

et h A3&14, 4pendix A, Sacdon V. operalive clause 2,
z ATConfl4: Agenda item 2.3 Part ll
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21.5. The Yamoussoukro Declaration addresses the liberalization of access to air transport

markets in Africa. lt provides trat State Parties shall ensure fair ooparfuniV on non-

disciminatory basis for the deshnated African ailline. to effectivelv comaete in arcvtlhv air

lranspryl seMoes within heir respedve bnrtory.z3

21.6. Kenya is required to uphoU the letter and spirit of Sre lntemational law in making doncstic

laws. The proposed nationalization of KQ wfrich allows the state to inject additional capital to

tre airline and tre pnoposed merger of an airline and an aerodronrg manager of fie maior

intema6onal airport in the country raises concems that I(AA may give prefrrentialtreatment

to KQ in aerodromes management anongst other unfairly favorabb conEactral terms which

urould be in violation of international obligations,

21.7. Recommendation

That the proposed merger should not be implenented since here's a perceptible risk hat

tris will give rise to situation of conflict of interest and a breach of Kenya's inEmational

obligatbns on ensuring hir and equalopportunity, transparency and non{iscrimination to

other players in air transport services.

22. Potontirl for Triggering lnternational Oisputes

22.1. There is no doubt trat the Kenyan govemmenl can nationalize Kenya Airways as long as the

acquisition ls for a public purpose, complbs with due process, is not discriminatory and

reasonable compensation is paid. Since the cunent proposal to nationalize Kenya Airuays

does not meet this criteria, any aggrieved breign Kenya Airways shareholders cou6

challenge the proposed nationalization and (de) valuation ol their shareholding/compensation

lor the govemment acquisition in an intemational forum under a Bilateral lnvestnent Treaty

(BtT), il their country of origin or incorporation has a valid BIT witr Kenya. Kenya is party

bilateral treaties, intended to promote investrnent by providing various protections to

intemational investors. Such treaties generally provide ttrat in the event of lawful

expropriation, the host state must pay'prompt, adequate and efiective'compensation. The

Bill as cunently drafted does not ctearly determine how tris compensation will be detarmined.

Urder such tilateral treaties, a disgrunfled investors can bring claims against Kenya, oubkle

tre country and govemed by inbmatjonal law. The govemment cannot rely on its own

legisla$on including this Bill, if its actions are inconsistent with such heaties.

22.2. For example KLM whlch is a signifrcant shareholder in KQ, is the ffag carrier airline of he

Netherlards. On the assumption trat KLM is deerned as being incorporated in Neherlands

and hence ib home state is Netherlands, then it can bring an lnvestor-State Dispute based

on a treag-based breach. Kenya has an exbting BIT wih tre Netherlands wttich was signed

in 1970 and entered into force on 1 1 r' June 1 979.

22.3. Several other hreign investors coub also file claims under relevant BlTs hat apply to hem.

lf foreign investors feel mistreated by tre govemment here, hat will be likely to Wger

I
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hundreds, if not thousands, of claims against Kenya. for which the Kenyan taxpayers will pay

ffre price. The long-term consequencos are equally foubling since the appeal of he Kenyan

economy as a stable investnent destination will be damaged to the advantage of the same

regionalcompetilors that are being blannd for KQ upes in he aviation induslry.

22.4. illoreover, lhe cunent nationalization may be in conffict wtth investnpnt pnotection measures

in Free Trade Agreennnts (FTA) hat have either been slgned or are under regofiatbn,

thereby scuttling negotiations or triggering potential intemational disputes fur agreernsnts in

brce.

22.5. Recommsndrtionr:

a) The Covemnpnt should disclose the intematbnal agreencnts that concern he cunenl

nationalization process and provide a guarantee that its existing intemational obligations

and cunent FTA negotiatons are not impugned by lhe nationalization process; and

b) The proposed nationalization and rnerger should put in place nnasurcs to ensure that

Sre Avia$on Corpration entities transactions do not infringe on its international

obligations on ensuring fair and equal opportunity, fansparency and noMiscriminatbn

to other state partners in air transport services.

23. lntemadonal Best Practlcer

23.1. While airport and airline ownership generally rests on ttre state, managencnt tends to be

indeperdent of state control. Ethiopian Airlines, $rhhh is wholly owned by he Govemnent of

Ethiopia, has traditionally been unfettered by govemnent intervention, even during tines of

s[nificant turmoil and domestic hardship.

23.2. Over he last few decades, there has been progressive npvernent globally hwards

commercialization and corporatization ol airport management and private sector involvement.

The lnfial PllP by KQ was premised on tris trend and made a proposal for privatization of

fre operations of KAA frrough a concessionary agreernent. Privatization of Airporb through

concessionary agreements, based on nurnerous case studies in Europe, Brazil, Japan and

China, has proven to be tre npst efficient nrode of airport managemsnt, lading to increased

passenger traffic and spuring economic gnowth in the respective countbs2a. The only

downsirle h the PllP was that it was made by an airline openator with huge bsses resulting

from mismanagement and no previous experience in he field of airport nnnagerrnnt.

23.3, According to Airports Council lntemational (ACl), there is a strong case for privatization of

airpoG since it provkJes higher operational efficiency as urell as befter service standards for

he user6 and en*users. Pdvatization can alleviate fhe Stale burden for ailputs

development and transfer risks fo the printe sedor. Bul most imporlanlly, privatization

represenfs a slufion to gain capltals fron ertemalso{/r@s for infnstndura tnrcsfments. ll
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Part lll - SUmilARY AllD REC0ilIiENDATONS:

23.6. Having considered tre pocess leading to drafring of he Bill, ib specific provisions and

efbcb hereof, it is our opinion hat $ere are significant consUtutional, legal and public plicy
issues adsing wtrich milibte against he considerathn of he Bill. These concems herefom
make a shong case for the shelving of he Bill. .

23.7. These can be summarized as:

a) Failure to follow due process in making of the Bill, including having a policy paper

informing nationalizafion;

b) Lack of adequate infunrntion/ banryarency on Ure nationalization and prcposed Inergef

c) Failure to meet constihrtional threshoEs of public participation in law making.

d) Failure to adhere to established principles of public finance managenpnt;

e) Failure to conduct a comprehensive feasibility study on he financial viabili$ of the

nationalization of KQ and its Merger wih f\AA;

f) Failure to adhere to mmpetition law and polhy;

g) Potential for infringenent on lntemational Obligations; and

h) lllegalities arising from unlawful/inegular arnendrnent of ofier Laun.

23.8. We herefore ncomrnend hat:

a) The Billshould not be passed. lt should be relected in its enflrety.

b) ln the event the Govemrnent is minded to proceed with nationalization ol Kenya

Ainrays, then a suitable Policy paper giving clear justification based on the financial

implications, eflect on competition, employrnent, intemational laws and the aviation

sector in Kenya as a whole should be tabled in Parlianpnt to enable efiective public

participation on the matter.

c) The proposed nerger of KAA and KQ should not be impbnrented since it is not in

tre public interest, gives rise to conflict with intemational obligations, and goes

against intemational best practirs.

We will be glad to be given an opportunity to appear bebre the Committee on Transport, Public Wsks

and Housing of the Nathnal Assembty to clarify our comments. We are available whenever calbd upn

to make a presentation.

ln the meanfime we wouk like to register our gratitude for the opportunity to give Our views on the

proposad Bill which touches on one of the nrost important sectors of our economy. Should you require

any clarification, please do not he undersigned on p:enS&SggleUga.[e

Your{qithtully
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ANNEXTURE "D"

Written Submissions Received by the Committee,
vide the second advert dated 14.9.2020

11. Kakai Mugalo
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Hon. David Loslakou Pkoslng,

DepartmentaI Committee of Transport, Pubtic

Natlonat Assembty of Kenya

Partlament Buitdings

PO Box 41842-00100

NAIROBI, Kenya L

l

Dear Str,

PETITION TO THE PA LIAMENT OF KENYA

UNDER ARTICLES 37 AND 119 OF THE CONSTITUTION- PETITION TO PARLIAMENT

(PROCEDURE ACT No. 22 of 2012). AND STANDING ORDERS 219. 223 OF THE

NATIONAT ASSEMBLY ON THE PROPOSED NATIONAL AVIATION MANAGEMENT BILL,

2020

We rxr UNDERSIGNED PETrrroNERs,

Citizens of the Repubtic of Kenya representing dozens of commerciaI air operators of Kenya,

their passengers, thelr emptoyees, their supptiers, alrport service providers other individuat

stake hotders inctuding travet agents, taxi drivers, hotel operators and ctearing and

forward[ng agents;

nnp 60

Dnaw THE ATTENTIoN oF rxe NaTIOXAL ASSEMBTY TO THE FOTLOWING cr-gv

Pagr I

r
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1. Txe Nrlorual Avrnrrou MnNaermeNr BtL 2020 Ohe Bitt) which is presentty at the

Committee stage and due to go under consideratlon of Kenya's partiament for first and

second readings; and wfose objective is to formulate a [ega[ framework for the

nationatization of Kenya's ftig carrier Kenya Airways PLC (KQ) after estabtishment of the

Nationat Civil Avlation Councll that is intended to oversee the creation of a new outfit,

Kenya Aviation Corporation (KAC).

2. KQ has faced extremety turbulent times lnctuding rlstng debt, annual losses on end and

emptoyment d[sputes, factors which have att timited lts capacity to compete

internationatty. Kenya's Partiament voted to nationatize KQ perhaps tooking at the mode[

of Ethioptan Airtines and Emirates whlch seem to be doing wett and hoping that

nationatization witt prop up the fortunes of the airtine.

3. Around the gtobe. there are discussions by numerous stakehotders for the

nationatlzation of airtines within their jurisdtctions, supposedty to hetp them survive the

adverse effects of COVID 19 pandemic. This gtobat discourse appears to have accelerate

KQ's nationatization ptans and given birth to The Bilt.

4. We strongty oppose the enactment of thts bitt into law because white The Btl[ purports

to seek/restore KQ's profitabitity and bring groMh in aviation sector, that law atso

unwittingty creates a monopoty that has far reachlng impticatlons for the entire aviatlon

industry ptayers totatty whom lt leaves at the mercy of Kenya Aviatlon Corporatton thus

putting to risk the future of thousands of private businesses and hundreds of thousands

of jobs.

5. White appreciatlng parliament's rote [n law maklng, the greatest stakehotders in the

domestlc air travet tndustry, are greatty concerned that.

5.1 The Transport Committee attegedty hetd stx (6) meetings wtth stake holders but
opted/avolded the primary stakehotders who are representatives of the tocaI air
operators and retated industry ptayers.

5.2 The Transport Committee rushed through its pubtic participatlon which was not
advertised and conducted in accordance with the lavvfu[ provision of the pubtic
particlpation taws and the constitutton of Kenya.

5.3 The Transport Committee negtected the need to seek expert opinion [n attempting
to create laws that would have far reachlng lmpact on the aviation industry not just
in Kenya and regionalty, but gtobatty too.

a

a
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5.4 As a resutt of the omissions of the Transport Committee, we find that severat
provisions of The Blt[ are itt-defined whlle others are openty in confttct with existlng
laws.

5.5 We w[t[ seek to ctarify alt these issues ptus others.
5.6 We pray that the Honourable Members of Partiament throw out thls tegistation in

totatlty and explore other methods of reforming the Avlation sub-sector.

6. The avlatlon industry and its retated subsectors ,u.n l, tourism and togistics are

characterised by highty competitive environment in which private sector is able to

. achteve many competitive advantages for benefit of the national economy. The Bitt,

however, makes pubtic entities to be active participants wlthin the sector and hands

them sweeping regutatory powers over the industry. ln the absence of effective synergy

between the pubtic and prlvate entities in the sector, Kenya's economy is tikety to take a

beating due to tack of efftciency and sustalnabitity in the areas of tourism and loglstics.

Additionatty, The Bittcoutd significantty decrease foreign lnvestment [n Kenya.

6.1 The enactment of the bilt as is witl resutt in loss of revenues whlch witl induce mass

layoffs due to the cottapse of many private operators and retated industry ptayers, a

devetopment that runs counter to government poticy of jobs.

6.2 The resutting deflationary spiral effect of the economic crisis w[t[ inevitabty affect

' tourlsm and other retated lndustries exacerbatlng an lndustry struggllng to recover

from the effects of the COVID-19 crisis,

7. We have noted that ln the Bitt, a hotding company to be known as Kenya Avlation

Corporation (KAC). Kenya Aviation Corporatlon wltl be at the apex of a group of

presumed operatlng entlties (the KAC Group) that witt acqulre the functions of KQ

fottowing natlonatization. Kenya Avlation Corporation witt hotd shares ln the operating

entitles (a) Kenya Airways (KQ; (b) Kenya Airports Authority (KAA); and (c) Aviation

lnvestment Corporation (AlC).

7.1 The retatlonshlps between these operating entlties; some of which are presentty

private companies; is not defined with respect to their functions.

7.2 Another questlon that arises ls the recreatlon of Kenya Alrports Authority as a

government entity, yet it is atready a profitabte government entity. What is the

rationale?

PETTTIOI{ TO PATLIAME'{T NATIONATIONAT AVNT|oN I{ANAGEI.IENT BIII 2O2O Prgn t of 9



8. SecrroN 4, Sub-section (c) KAC is presupposed to oversee increased competitiveness of

the tndustry, and under sub-sectlon (e), to be responsibte for efficiency in management

and attocation of funds rgtating to the group.

8.1 For all intents and purposes, thls functlon wi[[ not be attalned in a market that

resembtes a monopoly.

8.2 Basic principtes of macroeconomics have proven that a monopoly is undesirabte and

is often responsibte for stralnlng competitlon and worsening resource atlocatlon.

8.3 Members of Partiament need to seek technicatadvise from macro-economic experts

who wl[[ shed more tight to this reatity.

9. Secrroru 5 estabtishes the National Civit Aviation Council (NCAC) whose rote witl be to

create a tink and encourage cooperatton between the avlation sector and the other

critica[ sectors of the economy. lt witt also assess and appralse Kenya's actual and

potentialctvil avtation capabltitres. Members of NCAC witl be senior government officiats,

namety: the Presldent, cabinet secretartes responsibte for transport, lnternalsecurlty and

NatlonatTreasury, Attorney Generatand Kenya Air Force Commander.

9.1 How can NCAC be entirety responsibte for "civil aviation" when atl its members are

government and mitltary, with no representatlon from CivltAviation industry ptayers.

9.2 Without the expertise of Kenya CivitAviation Authority (KCAA), NCAC exposes itsetf

to serlous contradlction wlth tnternational law and particutarly the lnternationatCivit

Aviation Organization (ICAO) which is a speciatised agency created under United

Nations charter to which Kenya is a signatory.

9.3 Consequently, under sub-section (b), due to a membership dominated by pubtic

servants, the NCAC has membership that lacks technicator professionatexpertise to

effectlvety discharge the fut[ mandate under this sub-section.

9.4 Furthermore, The Bitt is totatty sitent on the future rote of KCAA and because it takes

over most of the functlons of KCAA, there is bound to be conftict of rotes resutting

to confusion in the aviatlon industry.

9.5 As stakehotders, we hotd the view that KQ, KAA and possibty KCAA being

government entities witt have no option but to support the enactment of this Bitt

regardless of its long term adverse effects.

a
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l0.Stcrtox 6 estabtishes the hotding company to be known as Kenya Avlation Corporation

(KAC).

10.1 The powers handed to Kenya Aviation Corporatlon through The Bittie subsection (b)

to purchase and dispose of assets, some of whlch are leased in the long term or hetd

in trust on behalf of the pubtlc, needs ctarity. Witt Kenya Avlatlon Corporation be

subject to public procurement and asset disposaI taws?

10.2 Sub-section (d) gives Kenya Aviatlon Corporation powers to borrow and to lend

money. Again, under what taw witt this be regutated to protect pubtic interest? ls

Kenya Avlatlon Corporation a financialinstitutlon as defined under the Banking Act

'10.3 The entire Section 6 needs independent oversight and cannot be left to the board

of the hotd company due to conftict of interest created in members of operatlng

entitles atso serving [n the board of the hotding company.

1 1. srcnon 7 whlch tists the functlons of KAC

11.1 The broad functtons of KAC mirror those of KCAA, yet the Bitt is sitent on the fate of

KCAA and its compatibitity with the Kenya Civit Aviation (Amendment) Act 2002.

KCAA is sotety responsibte for regutatlng the avlation industry in Kenya as wetl as for

providing air navigation services ln the Kenya ftight region. KCAA atso offers trainlng

in the aviatlon professlons through its affitiated East African Schoot of Aviatlon.

Either the Kenya Civil Aviation (Amendment) Act 2002 be repeated, or the Bitt be

suspended untlt the fate of KCAA is ctearly ctarified.

11.2 The role of KCAA and its technical capacity cannot be reptlcated by the Kenya

Aviation Corporation in the form prescribed [n the Bitt. There are significant

regutatory lssues touchlng on its [ega[ mandate on the gtobat stage as we[[ as its

technicat rote in ensuring aviation safety.

12. SrcrroN 8 whtch outtines the compositlon of the boards of directors of KAC is reptete

with a stark case of conftict of lnterest. The new KQ witt be in competition with locatand

international air operators, yet the new KQ CEO witl sit the KAC board lvhlch wietds

immense regutatory powers over the avlation sector. These powers can be used to

advance the tnterest of KQ white atso supresslng those of competitors.

a
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13. Secron 9 outttnes the scope of the functions of the board of KAC

13.1 Sub-section (d) gives the board powers to imptement government strategy in

retation to the national avlatlon sector. Our question ls; what witl be the framework

used to devetop thls government strategy and who wi[[ be the players lnvotved?

13.2 The interests of prtvate operators are obviousty not considered in unitateratty gtving

thts important function solety to the Board of KAC. Thts oversight exposes the

avlation industry to operationat probtems and puts the entire sub-sector at risk of

cottapse.

13.3 Sub-section (m) further gives the board of KAC powers to determine user charges.

The users are not defined. The framework to be used ln determining these charges

is atso not defined. Att the other industry stakeholders who witl determine the

success and/or the fail.ure of the subsector are totatty lgnored ln what is perhaps the

most important etement that determlnes profitabitity in the industry. We find this

totatty unfair and unacceptable.

13.4 ln a market that has tocal and internattonat air operators, KQ can easity exptoit this

open-ended power to frustrate viabitity and profitabitity of its market competitors

by lmposlng unreasonabte user charges.

13.5 ln a free market economy tlke Kenya, the principte of fair competltion demands that

attthe ptayers operate on a [eve[ ptaying fietd. ln this case, aviation businesses base

their competitive practlces on prlce, quatity and customer service. lt ts the onty way

the Kenyan avlation sector can become globatty competitive compared to similar

sectors in the region. Our question is, what stops KAC abusing thetr monopottstic

powers to drive off competttors from the market?

13.6 Kenya has over 200 Air Operator Certificate holders untike Ethiopia, Emirates and

Qatar.

14. Srcrton 11 provides qualification for appointment as KAC board member

14.1 Sub-section (c) rutes out appotntment of independent directors to the board if they

hold a posltlon of conftict of interest. Why does this discrimlnative provision not

appty to atl members of the board and speclficatty the new KQ CEO who is a

competitor ln the avlation sector?

PffMON IO PARLIAMENT NATIONATIONAT AVIATION I{ANAGEMENT BILI 2OAO Prg.6 ot 9
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t 14.21t i.s atso possibte that this Board can award ltsetf excessive perks and sataries, engage

in insider trading, or misappropriation of assets, and negtect of duttes lf the structure

proposed in the Bit[ remains as is.

15. SecrroN 12 dwelts on the functions of the CEO of Kenya Avlation Corporation.

15.1 Sub-section (b) gtves the CEO powers overthe management and operations of the

Operating Entities. ln a ctassic case of contradictory provlsions [n the Bitt, the CEOs

of the Operating Entltles also oversight the Kenya Aviation Corporatlon CEO as

members of the Board of Kenya Aviation Corporation. The CEO of the Kenya Aviation

Corporation is tikety to be a lame duck and a puppet due to overhead board powers

in the hands of those he or she is expected to oversight. This goes against the

principats of good governance which demands for a separate board of directors for

subsidiary companies.

15.2 Further contradiction is found in sub-section (e) which mandates the Kenya Aviation

Corporation CEO to ensure the board's poticies and guidelines are communlcated

to the operating entities whose CEOs are members of the Board of Kenya Aviatton

Corporatton.

15.3 Because of the structurtng of the board of Kenya Aviation Corporation whlch has

members drawn from operattng entlt[es, the oversight function ls greatty

compromtsed and shatl not be effective in ensurlng operating entities conduct

themsetves in accordance to required standard, or achieve expected resutts or

detiver good value for pubtic money.

16. secrrox 14 provides for the removat of the CEO of Kenya Aviatlon Corporatton through

the consensus of the board. However, within this Bitt, nothing stops the CEOs of the

operating entities from removing the KAC CEO through conspiracy.

17. Stcnon 18 provides for conftict and disctosure of interest within the board of KAC

17.1 Sub-section (2) indirectty attows members of the board to trade with the new KAC.

For any pubtic entity, this goes agalnst the principtes of good governance and does

not insutate the pubtic against rogue members who may take advantage of their

position on the board to beneflt themsetves lnappropriatety or unfatrty.

a
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18. Srcnoru 26 aNo Srcrtom 27 estabtishes the new Kenya Airports Authority (the new KAA)

whose functlons shatl be, among others to construct, own, operate and maintain

aerodromes and retated servlces. These functions mirror to a large extent the functions

of the Kenya Airports Authority estabtished under the Kenya Airports Authorlty Act (CAP

395 of the Laws of Kenya) (KAA);

18.1 Sub-section (i) atlows KAA to borrow and lend money in the ordtnary cause of its

business subject to the [imit provided by the Nationa[ Treasury. What is the legal

framework for this arrangement? For instance, who determines where to

borrow/lend from/to, at what interest rates, and at what grace periods? This

provision is potentiatty at risk of abuse and a loophote to exptolt tax payers money.

18.2 KAA is currentty the onty profit-maklng entlty of the proposed entities. What ts the

framework put in ptace to safeguard KAAs fairty-earned and pubticty-owned

revenues from being absorbed to pay the new KQs privatety-acquired debts that

were the resutt of poor management?

19. Srcrrot 30 gives the new Aviation lnvestment Corporatlon broad functions lncluding

undertaking businesses tn retation to aviation actlvittes and any other business retated

to or ancittary to the aviatlon sector in Kenya as proposed in detait in the Bitl.

19.'l Sub-section (b) introduces the etement of unfair competition by attowing the new

KAA to engage in commerciat activities within the airports white at the same time

acting as the overatl management authority of the same airports. Monopottstlc and

antl-competltive practlces usuatty serve to supress competitton and has far reaching

effects on the competitiveness of airports tn Kenya as compared to regionat airports.

20. Srcroru 33 provldes that AIC may lndependentty and directty propose tegislative

amendments to the Cabtnet Secretary for the estabtlshment of additional operatlng

entitles in the aviation subsector.

20.1 Unfortunatety, contrary to estabtished norms, this provision does not mandate AIC

to seek pubtic parttcipatton or the tnput of lndustry stakehotders while making such

proposats to the Cabinet Secretary as provlded in the constitution.

a
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21. Secrtoru 38 provtdes that operating entitles sha[[ determine user charges but prior to

such determinations, shalt pubticize the proposed user charges and shatl take into

consideratlon the views of the users of lts charges.

21.1 The Bit[[s vague in this provision and open to abuse. Fees and charges constitute a

key success factor in the operatlon of private entitles. The Bitt shoutd estabtish a falr

frame work for setting user charges wlth the futt participation of all stakehotders.

22. Without a competittve aviation sector in Kenya, mass tnternatlona[ travel & tourism and

gtobat suppty chains witl not effectivety function. Tourism and horticutture are the two

leading foreign exchange earners ln Kenya and some of its biggest emptoyers. Saving

KQ at the expense of significant sectors of the economy witt not augur wett for the

government of Kenya.

23. Essentiatty, the scarce resources which coutd otherwise have been relnvested [n

tmproving pubtic servtces wttl now be diverted away to pay divtdends and boardroom

rewards for muttipte operating entltles. Added to this witt be government bureaucracy

which witl hamper efficlency in a sector that is recovering from a serlous economic

downturn.

24.Under the second schedute, the definition for state corporation, which also inctudes the

operating entity subsidiarles, [s vague and open to abuse as it may create state

corporations through the back door.
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ANNEXTURE "D,,

Written Submissions Received by the Committee

12. The Law Society of
Kenya (LSK)

a
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T.P.W.H. Addendum to the Committee Report on the National Aviation Managernent Bill, 2020
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Your Ref: TBA

& t)2Or
Date; 186 Augun,

Dear Sir"

RE: IACK OF ADEQUATE PUBLIC PARTICIPATION OF THE NAIROBI AVIA
MANAGEMENT BILL 2O2O

Reierence is made to the above subject matter

As you are aware. public participation is a core and non-derogable value in the law-making
procesr set oul rrnder Arlirles lO. Il8. 124.2O1and 221 oi tire Constitution of Kenya.2Ol
and the National As-sembly Standing Orders I20-.l39. Public participation in the making
law, gives rise to the sovereign will of the people and generates many benefits includ
more citizen empo\,verment. enhancing citizen-government relations. generation of d
and irrnovatrve ideas. among others. This duty is more onerorri irr rnatteri involving p

iinance and expendilttre of taxpayers money. T[re Court: lra,re aiio irr a number of jud rct

decisions pronounced and affirmed. the need for public participation 1o be conducted in
the legirlative business of Parliament. in the manner conceptualized in the Constitution.

We hor,vever note with concern that the Nairobi Aviation lr4anagenient Bill. 2020 rvhich
is currently before the Depar(nrental Committee on Transport. Public Works and Housing
for consideratiorr. fails to rrreet tlre dictales oi the Corutitution and the thresholds
prescribed by Courts. on puL':lic participatiorr.

This is demorrstrable by tlre fact that a notice inviting mernorandcr frr)m the public.
published rn respect to the Bill together with another Bill. thc Social Assistance (Re

42 a
bl%

a-

hrtts-
IH!,

;7 lsr

ar}

ry)

Bill. 2020. in the Newspapers. on 2-'July 2020. recluiring mernberrr of the public to subrnit
their representations interesringly within 5 days.

Nelson Havi (Presrdenti, Carotyne Kamende (Vrce-President)

George Omrvansa, Herrnc Kabrta, Roseline 0dede (General Menrbership Representatrves)
Aluso lngati, Carolyne Mutheu, Faith Odhianrbo (Narrobi Representatives j

0 3 ..,., ',,,1.J

itrrrki Lrnukule (Ccast Representat
Bernhard Ng'etich, Beth Michoma, Esther Ang'awa, Ndinda Ki

RECEIVED
I E AUG MzO

SPEAKERS OFFICE
P. O. Box 41842, NAIROBI.
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ln this regard, the period for submission of memoranda cannot be said to have been
adequate time for the public to analyze the Bill and make any meaningful submissions.
lndeed. the Courts have in the past emphasized on the need to have a qualitative public
participation proceis without which pubiic participation cannot be said to have been
conducted. lt is therefore oLrr submission that the five days' notice cannot be said to be
one that amounts to public participation r,,.rithin the meaning of Article ll8 of the
Constitr"rtion.

Further. we note that the Comrnittee is hell bent to consider the Bill in a rushed manner
that ignorel the public participation process. A number of key stakeholders including
ourselves who submitted a Menrorandum on the Bill. have not to date been given any
clrance to prosecute the lvlemorandum. despite the fact that the Bill raises serious and
significant constitutional. legal and public policy issues. We have attached the
Memorandum that we subrnitted to the Committee herein. for your inforrnation.

Certainly. a public participation proce5i that meets the requirements of the Constitr-rtion
should be one that ensures that the public have adequate time to submit their views and
have been given an opportunity to be heard. ln the current scenario. the Committee on
Transport has failed to meet the two. Consequently. if the Bill is considered and passed by
Parliament without the stakeholders' views being heard and taken into consideration. the
Bill will eventually be subject to Iegal challe:rge in the Cr:urts.

To this end. this is to request for your intervention for the Committee on Transport. to
give an audience to the memberr of public. r,vho may have submitted any memoranda in

relation to the Bill. to be heard. We are in particular requesting that we be given an
opportlrnity to prosecr-rte our memorandum b'efore the Committee. noting that the Bill in
question is one that seeks to introduce sigrrificant reforrns in the aviation industry. which
have huge legal implications.

We arvait yr:ur kirrd consideration of this matter and look forward to your response.

Yours faithfully.

: 4 i.. r.r', . .-, .
)--. ...t.

MERCY K WAMBUA, OGW
SEcRFTARY/CEO

Nelson Havi (President), Carolyne Kamende (Vtce-President)
George Omwansa, Henne Kabita, Roseline Odede (General Membership Representatives)

Aluso lngati. Carolyne Mutheu, Faith Odhiambo (Nairobi Representatives)
Eernhard N8'etich, Beth Michoma, Esther Ang'awa, Ndinda Kinyili (Upcountry Representatives)

Rrziki Imukule (Coast Representative]
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INTRODUCTION

The Law Society of Kenya is 17,0O0 plus member body corporate established by the

Law Society of Kenya Act. 2l of 2014. One of its statutory objects as provided for in

section 4 of the Act is to assist the Government and the courts in all matters affecting

legislation and the administration and practice of the law in Kenya.

Pursuant to this mandate, the Law Society among other thlngr circulates Bllls to lts

members for comments, collates thoce comments and engages with relevant armr of

the Government including Mln I Committees of Parliament with

a view to enluring that any to achieve its desired goal

of promoting the

The Cou a President,

a Law

Society of

Society by
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Society of

Kenya Act.
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The Law Society of Kenya collates vier,vr from its members and conrolidates them to a ringle

whole; we prerent the following comments on the The National Aviation Managernent Bill,
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BACKGROUND

National carrier Kenya Airways is grappling with a Sh22O billion debt and needr a

government bailout to compete favourably with foreign airliner flying into Nairobi

according to a confidential report tabled in the Cabinet. The report. titled ProJect llmba

Memorandum and dated February 20, 2018, paintr a desperate picture of an alrline.

which has no cash flow buffer and whose level of revenue does not allow it to generate

positive cash flow. "Kenya Airways and management wish to warn that without

lmmediate remedial action, the technical insolvenry.- notes the

report.

Sources ny the who then asked

{
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a national asset... and not a financial one because it is the only carrier interested in the

growth of the Nairobi hub." says the report. which wat accepted by the Cabinet.

With 60 per cent of business at JKIA derived from KQ. insiders say the airline's collapse

would lead to closure of several terminals and reducing the airport to a white elephant.

The government is currently the majority shareholder in KQ. with a 48.9 per cent stake.
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KQ Lenders 2017 Limited is the second largest shareholder at 38.1 per cent. and KLM

the third with 7.8 per cent. The rest is shared out among minority shareholders (2.8 per

cent) and KQ employees (2.4 per cent).

"For l7 yearr, before competition arrived. KQ was one of the most profitable airlines

on earth. but this market has dramatically changed. KQ has made mistakes in the past,

but we have to either face the competition or copy their model or they will run ut out

of town." said the then airllne's CEO, Mikosz. ln the report He proceeded

to warn: "We either change the or

It was the proposal ny to operate all airline

downed

The aviation-

related

report

The

led

to ld ree

KQ

airli

the

parks) while the rest of the land will ', control.

attempt to privatize JKIA. The Project Simba team. on the other hand, holds that its

turnaround plan. if lmplemented, will see KQ make at least Shl7 billion in profit by

2022.

The other option. the team warned. was to sit back and watch the airline fall to

competition. "Our only desire is to emulate the ,uccesr of our competitor. Ethiopian

Airlines. Emirates and Qatar Airways which are all strongly protected by thelr
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governments," Mr Mikosz said. "lt is important to note that. among its competitors.

Kenya Airways is the only one that is privately owned, listed, and that doesn't benefit

from airport revenues."

While suggesting how to revive what was once a coveted airline, the report also shows

how the government's neglect over the yearu has contributed to KQ's current

predicament. However, having already gone through restructuring over the last two

year5, KQ still owes Sh220 billion - is not maki ng at much as it should. "The

growing prerence of highly subs and Middle Eastern carriers

operating into Nairobi to improve its revenue

earnings," the

The rSrng p
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ca on

costs a mately,

Ethiopian Airlines, KQ'r biggest threat. has taken advantage of its government's support

and bought into national carriers in other countries through strategic deals that have

given it an easy time operating outside its own borders. At the moment, data shows

that the Kenyan government gives 9O per cent of its cargo business to foreign freighters

since KQ operate, only two Boeing 737s.
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It is against this background that the government seeks through the enactment of the

Bill. to legislate strategies (including merger and acquisition and also privatization) to

return KQ to profitability, but all these may just be illusions as it will amount to using

the appropriation in aid hitherto made by KAA an KCAA to be ploughed back to the

airline. that does not logically turn around the airline to profitability.

Even assuming, for argument's sake. that the nationalization is justified, the proposed

merger would be

to rationalize as h

or profitability of

fraught with dive I and practical hu

ighlighted below. r5 ana

rdles that may be difficult

ssumption that the revival

interest. What is the long-

other enterprises

0, enSrve

KQ is sy ti

term effect of t

that,

cost-benefit analysit undertaken to j

funds to finance the restructuring?
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to the taxpayer, use of public

seems that Covernme nt'embarked on

ring the Parliamentary inquiry on the

ENTS ::
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over the JKIA in order toto take

on

its peer airport facilities. KQ's argument was that less investment by KAA is as a result

of diversion of funds. Kenya Airways proposed a number of investments including

rehabilitation of taxiways, upgrading of the runways and remodelling of the Terminals,

which would increase the overall capacity of the airport in passenger-handling. The

recommendations of the Parliamentary Report being nationalization of Kenya Airways

and subsequent merger with KAA do not provide a viable solution to the problem

5
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rtatement prerented in the PllP. ln fact. the proposed merger is only likely to result in

lower profits for the Aviation Corporation. leaving even less reserves for infrastructural

investments at JKIA. For instance, Kenya Airways reported a Ksh.12.9 billion loss for

the financial year ended December 2019. This loss would completely wipe out KAA

profits of approximately Ksh. 2.5 Billion resulting to a net loss of over lGh. l0 Billion.

This would contribute to joint collapse of both Kenya Airways and KAA. Additionally.

the report that precipitated this Bill in itself was not made in a participatory manner.
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The Bill proposes the repeal of KAA but its unionized workers have been opposed to

the privatization of Jomo Kenyatta lnternational Airport. this is allo against the

background of opposition of such move by IATA. The considered opinion of IATA over

the report that precipitated the drafting of this Bill is imperative to enable informed

6



decision. While Airport and airlines ownership generally rests on the state globally,

management tends to be independent of state control. Ethiopian Airlines. which is

wholly owned by the Covernment of Ethiopia. has traditionally been unfettered by

government intervention. even during times of significant turmoil and domestic

hardship.

Over the last few decades, there has been progressive movement globally towards

commercialization and corporat and private rector

involvement. The lnitial PllP trend and made a proposal

for privatization of ry agreement

Privatiza umerous case

stu aPan of

airport leading to i traffic and ng economic

growth in the countries side to the PllP was made

by an airline h huge I misman previous

expenen the field irport

Accord to Airports Cou lntern . there is

of ai rts since it provi higher effici

for the users and userS

development and

infrastructure investmentt. lt iJ a airport development which, in turn,

facilitates the

successful in managinS corporate assets and assuring high standards of customer service.

Private companies not only seek for the efficient sources of financing investments but

are also profit-oriented. The profit motive is a natural incentive for effective costs

manaSement and ambitious revenue generation. especially outside the traditional

aeronautical domain on the commercial side.
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The proposed merger is therefore not only againrt best management practices based on

global studies, it also denies KAA a chance to enter into similar concession agreementt

with better placed independent intemational companies, which would iniect much

needed capital to the Authority without recoune to public funds.

Perhaps the biggest issue here is how to privatize such a vital security installation which

is also one of the biggest revenue eamen to the Republic and leave lt in the hands of

private commercial entities.
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The com should be al ive to this inherent danger to

of private entrepreneurs.
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The proposed re-nationalizatlon and merger do not appear to promote objectlves (d),

(e). (0. (g), and (h) above.

The Competitlon Act applies to all perronr including the Government. $ate

corporations and local authorltles in so far as they engage in trade. The Competitlon

Authorlty ls mandated to 'ttudy government pollclet procedures and prcgrammes,
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leglslation and prcposals for lqiilatlor? so as to assesr thelr effxts o0 conpetitlon and

consumer welfarc and publlcise the rcsults of such studief

Agreements between undertakings. decisions by associations of undertakings, decillons

by undertakings or concerted practices by undertakings which have as their obiest or

effect the prevention. distortion or lessening of comoetition ln trade in any goods or

services in Kenya, or a part of ?(enya are prohibited by the Act.

It ir highly likely that the effect of the KAA and Kenya Airways merSer would result in

reduction or at least distortion of tn aviation sector in Kenya. There

should be separation of rol which controls the

aerodrome facilities use of the said facillties
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this time when Zambia ha China for loans borrowed in Public
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against the advice of Hon. Abdi Kadir's task force that championed mergers of rtate

corporations. There is a very big question mark that these proposed entities under the

Bill will defeat the purpore for which the report by Kenya Airways was shared wlth

Parliament.

Lastly and candidly, we do not ascribe to the idea of uring tax payers' money to pay

for the losses incurred by Kenya Airways for nonstrategic business decisions. Parliament
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will be setting I wrong precedent that will not only haunt lt for centuries but will also

occasion one of the biggert reap off in the history of the Nation.

Conclusively. the Bill is prematurely before the House and its entire matrix should be

rethought as it is withdrawn for further consultations.

SPECIFIC COMMENTS

Clause 5 of the Bill
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lncluding giving poliqy direction in the Aviation sector are performed by the Kenya Civil

Aviation Authority pursuant to the Civil Aviation Act.20l3. which Bill hal neither

proposed to amend or repeal. ln thls regard. we foresee a conflict in discharge of

mandates by the Kenya Civil Aviation Authority in view of the proposed establilhment

of the National Aviation Council. Consequently, we recommend delAion of this entlre

part of the Blll completely- Clause 5 of the Blll.
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Part Three- Establishment of Kenva Aviation Corporatlon Oart V and Vll

It would appear that E$ablishment of Kenya Aviation Corporation lr the primary

objective of the Bill according to itl Memorandum and Objectr. however, a detailed

reading reveals that it is the veil for the amorphous operating entitler. kind of, general

purpore unique investment vehicles that are in themselves corporate entities. Any lawr

that purports to create to many state corporatlons albeit againrt advlce by the

presidential tark force on $ate r is problematic.

The archltect and the matrix out, and wat prematurely

put on paper.
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this regard discharge of
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ls completely nothing on redress issues of assets and llabillty under thls statutory

succession scheme.

Who will bear the cost accrued by the ,uc@rror in title to Kenya Air Corporation? Why

the losles incurred by private entities rhould be borne by tax payerr? money in hundreds

of billions have been marked to it.
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Clause 29 of the Bill provides for establishment of the Aviation lnvestment Corporation

some of the proposed functions of the Aviation lnvestment Corporation are currently

regulated by the Kenya Civil Aviation Authority such the regulation of aviation training

institutions. Whereas the Bill proporer for the Aviation lnvestment Corporation to carry

on businesses in relation to aviation training schools without making reference to the

Kenya Civil Aviation Authority. These provision need to be harmonized to avoid

conflict of roles.
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the Act by a Cabinet Secretary opens room for abuse and disposal of public asiets

cheaply and in an opaque manner as they will not be bound by principles of value for

money and open tendering that are stipulated under the Act. There are wider public

interest concernr that are protected by the Constitution and thus a public entity cannot

opt to procure out of the legal requirements.

It is concerning that the Bill purports or attempts to amend other enacted statutes that

are not necessarily related to it in a manner that unduly and unreasonably expands the
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subject of the Bill and in a manner that is not appropriate or in logical sequence to the

subject matter of the Bill. ln this case the subject matter of the Bill is nationalisation of

the airline and the establishment of an institutional framework to realise this. Yet. other

amendments such as the one highlighted above of the Public Procurement and Asset

Disposal Act are sneaked in contrary to the law. This amendment would have far

reaching implications on other unrelated entities. ln our view. this attempt is contrary

to Standing Order 133(5) of the National Assembly Standing Orders which read: 'No

amendment shall be permitted to if deals with a different

subject or propotet to subject of the Bill, or is not

appropriate or is of the Bill'.

The Bill (KA, KAA and
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The Bill is quiet about matters liability as they may accrue from court pronouncements

and appropriate transitional provisions should be incorporated to deal with these

matters. We note clause 52 purports to deal with matters incidental to transition

however this provision to be redrafted in clearer terms.

We recommend that this constitutional right of the aviation workers should be fortified

in the Bill after pragmatic consultation with the aviation stakeholders.
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Statement on how the Blll concems County govemment

The county Sovernment is a big stakeholder in the management of the tocal aerodromet

as they are trantPort leauay into the county and their positioning directly affects the

county dwelopment plan.

We recommend that this sectlon should be amended to reflect the above reality.

Lastly and on the way forward there is for -
r Feasibility study to confirm of the option propored in the

Bilt.

o There is Assets and liabilities

oC
CONCLUSION
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Parliament Buildings
NAIROBI

advance bv email

Dear Sir,

Dtr. trrtrt DANITTI IT' AN TlJtr NATI AI AVIATII1N T'ltANA trrrcNtT ail I
( {lto

ln response to advertisement for public pafticipation on the above Bill, I draw the

attention of the Transport Committee to a conflict between the Bill and the prevailing

practice in civil aviation practice. Civil aviation covers private and commercial aviation

which is non-military in nature. Majority of the countries in the world are members of
the lnternationel Civil Aviation Organization (ICAO) where they work together to

establish common standards and recommended practices for civil aviation for safety,

efficiency and regularity of air transport. All the signatories to the Chicago Convention

which established ICAO have established a civilian aviation authority to:

a) regulate the training and issuance of licenses and ceftificates to air personnel;

b) carry out safety oversight of commercial air operators;

c) issue certificates of registration and ceftificates of airworthiness to civil aircraft,

and oversee the safety of aircraft maintenance organizations;

d) regulate the design and construction of aerodrome facilities;

e) manage the traffic within national airspace; and

f) provide security and facilitations within national airspace.

As a signatory to the Chicago Convention, Kenya established the Kenya Civil Aviation

Authority and granted it the above functions, among others, under the Civil Aviation

Act, zor3.

Reading through the National Aviation Management Bill, zozo, there is no mention of

the interface of the entities it creates with the civil aviation authority' This may have

\
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far-reaching consequences on the safety and security of the Kenyan airspace as it may
create confusion on the entity responsible for particular functions.

For example, Clause 5 of the Eill creates what it refers to as the National CivilAviation
Council ("Council") comprising the President as Chairperson; the Cabinet Secretary for
Transport, the Cabinet Secretary responsible for matters relating to internal security,
the Cabinet Secretary for the National Treasury, the Attorney-General, and the Kenya

Air force Commander. The Council is mandated to:

a) integrate policies relating to aviation sector and the other sectors of the economy
to enable all the national organs and the sectors of the economy requiring access

and support of the civil aviation sector to cooperate and work with the sector to
ensure the effective performance of its mandate; and

b) assess and appraise the objectives, commitment and the risks to the country in
respect of actual and potential civil aviation capabilities.

The mandate given to the Council is rather sensitive yet there is no representative of
the CivilAviation Authority in the Council. This may lead to an overlap.

Second, Clause 7 of the Bill establishes a Kenya Aviation Corporation which is

mandated under subclause (r) (d) to advise the Government on matters relating to the
development of the Kenyan aviation sector. This particular mandate fails to take into
account the role of the Civil Aviation Authority under the Act to advise the Cabinet

Secretary for Transpoft on the development and maintenance of civil aviation policy

framework.

Third, Clause z7 of the Bill outlines the functions of the Kenya Airports Authority to
include the regulation of regulate the use by any person of the services performed or

the facilities provided by the Kenya Airports Authority; and the presence of any person,

aircraft or goods within the facilities provided by the Kenya Airports Authority. The

Clause further mandates KAA to control the construction of aerodromes. The function
of regulating the airspace, and the operation of aerodromes is the sole mandate of the
Civil Aviation Authority. The grant of any part of this function to KAA may lead to
serious lapses in the security of the airspace and aerodromes.

I propose the following amendments to the Bill

a) A general amendment to subject the entities created under the Bill to the provisions

of the Civil Aviation Act, zor3 and the superuision of the Civil Aviation Authority in
regulatory and policy matters. This may be done through the insertion of an

Application clause subjecting the provisions of the Bill to the Civil Aviation Act and

providing for the provisions of the Civil Aviation Act to prevail in the event of any

conflict between the two laws;

a
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b) Amendment of Clause 5 of the Bill to include a representative from the Civil
Aviation Authority in the Council to reduce any potential conflicts arising in the
operations of the Council and CivilAviatlon Authority;

c) Amendment of Clause z7 of the Bill to rernove any reference to the grant of
regulatory powers to the Kenya Airports Authority with regard to access tq
operation and construction aerodromes.

Yours faithfully

FOR: MWANGL MWANGI AND ASSOCIATES
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I MEMO NDUM OPPOSIN THE NATIONAL AVIATION MAN EMENT
BlLL.2020

We refer to the above Bill. lL(ts lt,

?

We appreciate that the Bill seeks to establish a consolidated and vibrant aviation
industry in Kenya. We however note that the Bill is itl-timed and not properly
conceived for the following reasons:

Feasibilitv studv

(1)No feasibility study has ever been conducted to ascertain the appropriate
and viable model for the revival of Kenya's aviation industry. The inquiry by
the Committee on Transport was majorly motivated by the impending
collapse of Kenya Ainlrays and the debt of Kenya Shillings Seventy Five
Billion (Kshs 75,000,000,000-) guaranteed by the Government. That is not
a proper basis for coming up with this Bill.

Commencement

(2)Article 116 of the Constitution governs the commencement of all laws
passed by Parliament. lt requires the coming into force of all laws within
fourteen (14) days of their publication, after being assented to. lf it is the
intention of Parliament for the coming into force of a law to be deferred, the
date and/or time to which the commencement is deferred must be stated
on the law. Clause 1 of the Bill seems to postpone the coming into force of
the Bill until such a time as the Cabinet Secretary for Transport decides for
it to commence. This is an uncertain provision since the Cabinet Secretary
may fail to decide. lf the government is unsure of when the provisions of
the Bill should come into force, it may well be that consideration of the Bill

I-i,-,,.' 'l lrilr!:i ;'. . :' ,
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Ambiouitv Drovisions on the charqes that mav be levied under the
Aq!

(3) clause 2 of the Bill defines "user charges" to mean fees, rafes, levies and
other charges as specffied by the Cabinet Secretary and levied under the
Act. clause 9(m) ouflines part of the mandate of the Board of the
corporation as approving "the user charges". Thereafter, clause 3g
requires the "relevant Group Entitf' to publicise ,,the proposed user
charges and take into consideration the views of the users of its seruices
or facilities and other relevant stakeholders prior to pubtication by the
Cabinet SecretaS'.

These provisions are unclear on the charges that may be tevied under the
Act. They postpone the determination of the user charges to the discretion
of the Cabinet Secretary for Transport. ln formulating the Bill, stakeholder
consultations ought to have been exhaustively undertaken to identify what
to include under the charges instead of leaving this determination to the
whims of the Cabinet Secretary.

Conflictinq entities

(4)The Bill gives the entities it creates undefined and very general functions
as follows:

clause 7(1)(e) of the Biil mandates the Kenya Aviation corporation
to "perform such other functions or duties as may from time to time
be conferred on it by the cabinet secretary or by any other written
law".

Though a law may righfly grant functions to a statutory body,
allowing the cabinet secretary for Transport to prescribe other
functions not contemprated by law to a statutory body in the manner
proposed is imprudent. The power may be used in an arbitrary
manner.

clause 24(1) (f) of the Bill mandates Kenya Airways to carry out
"such other functions as may be necessary for the performance of its
functions under this Act or as may be assigned by the Board,'.

Allowing the Board to prescribe other functions not contemplated by
law to a statutory body in the manner proposed is imprudent. The
power may be used in an arbitrary manner.

)
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' Clause 26 (1) (b) of the Bill mandates Kenya Airways "to provide
other transport related services and to undertake other businesses
related to air transport and ancillary businesses'. Noting the
rationale given for consolidating aviation assets and focusing
the energies of Kenya Ainrays as an airline, it beats logic to
then generally mandate it to carry out any other business
related to air transport. This may tead to a shift of focus from its
core buslness.

' Clause 30 (d) of the Bill mandates Kenya Aviation Corporation to
engage "in any other activities that may be necessary for the
performance of its functions under this Act and as may be assigned
by the Board from time to time,,.

Allowing the Board to prescribe other functions not contemplated by
Iaw to a statutory body in the manner proposed is imprudent. The
power may be used in an arbitrary manner.

A law should clearly and exhaustively outline the functions it intends
by the entities it creates to undertake, and teave any additional
tasklng to any other law made by parliament.

(S/The Bill also establishes a Kenya Aviation Corporation to be run by a
Board comprising of a chairperson appointed by the president, the
Attorney-General, the cabinet secretary for the National rreasury, the
Principal Secretary in the Ministry of Transport, the Chief Executive Officer,
the Managing Directors of Kenya Airways and the Kenya Airports
Authority, and four (4) independent non-executive Board members
appointed by the Cabinet Secretary for Transport.

Cabinet Secretaries do not sit on Boards. They are usually represented by
their Principal Secretaries. There is no need for the Cabinet Secretary for
the National Treasury to sit in the same Board with a principal Secretary
and other members appointed by a feltow Cabinet Secretary. Aclditionaly,
the Clause does not specify the capacity in which the Chief Executive
officer and the Managing Directors of Kenya Airways and KAA are
sitting in the Board. Are they ex-officio ar can they vote?
under the Bill, the Managing Directors for Kenya Airways and Kenya
Airports Authority are required to report to the Chief Executive Officer. The
three of them all sit in the Board of the Corporation in an unspecified
capacity. who gives policy guidance and who runs the day-to-day
operations of the corporation, Kenya Airways and KAA? The
structure is u nworkable.a



The Bill creates Kenya Ainruays, Kenya Airports Authority and an Aviation
Investment Corporation as operating companies. However, for some
reason, the Managing Director of the Aviation lnvestment company does
not sit on the Board of the Corporation. Further, the Cabinet Secretary for
Transport appoints four 'lndependent" non-executive directors to the
Board. Though the Bill does not define what the role of these directors is,
their direct appointment by the cabinet Secretary kills their
"independence". lndependent directors directly oversee the audit function
of a corporation and their independence should be real. The proposal in
the Bill makes the Board a purely government-dominated affair
lacking any divergence of opinion.

(6)The terms of office of the various officers is convoluted. The Chairperson
and the "lndependent" Board Members hold office for a renewable three
(3) year term. The Chief Executive Officer is to hold office of a renewable
four (4) year term, whereas the Managing Directors of Kenya Airways,
Kenya Airports Authority and the lnvestment Company are to hold office
for a renewable five (5) year term. The continuity of the affairs of the
Board is heavily compromised by these overlapping tenures.

(7)The Bill establishes a National Aviation Council whose membership only
creates an additional and unnecessary layer of bureaucracy. The inclusion
of the President in the Council is unnecessary since the Transport docket
is already delegated to the responsible Cabinet Secretary who is a
technocrat. Further, inclusion of the other Cabinet Secretaries serves no
particular purpose. Any work coming from the Council will stitl need
Cabinet approval. Why would they do the work twice?

The Kenya Air force Commander is a military officer. His inclusion in a
body related to civil aviation does not make sense. Kenya is a signatory to
the Chicago Convention on lnternational Civil Aviation, and has formed the
Kenya Civil Aviation Authority (KCAA) to regulate non-military aviation. lf
the Council is to be retained, a representative from Kenya Civil Aviation
Authority (KCAA) would be better suited in the position than a military
officer.
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the lnvestment Comoanv

(8)Clauses 25, 28 and 31 value Kenya Airways, Kenya Airports Authority and
the lnvestment Company at Kenya Shillings Seven Billion Four Hundred
and Eighty Million (Kshs 7,480,000,000/-), Kenya Shillings Sixty Six Billion
(Kshs 66,000,000,000) and Kenya shiilings one Million (Kshs i,ooo,oool_;
respectively. what is the justification for this valuation?
Parliament should not be hoodwinked into accepting an arbitrary valuation
in this manner' The Clauses should be amended to reflect the true value of
the companies.

Other provisions

(9) Part Xl of the Bill provides for offences. ! have noted that the penalties
stipulated for the offences do not correspond to the gravity of the offences.
For a major offence, a person is fined Two Million shillings (Kshs
2,000,0001-) or to imprisoned for five (S) years.

For a minor offence, the penatty is a fine of five hundred thousand shillings
(Kshs 500,000/-) or imprisonment for two (2) years. oddly, an employee
who endangers the safety of aircraft or charges more or less for a service
is flned Five Hundred Thousand Shillings (Kshs S0O,0OO/-) or imprisoned
for six (6) months. The punishments do not make sense, they should be
harmonized.

(lO)Clause 62 of the Bill allows the Cabinet Secretary for Transport to
prescribe a period longer than six (6) months after the end of a financial
year for the Auditor-Generat to finish the audit of the Corporation, Kenya
Airways, Kenya Airports Authority and rnvestment company.
Article 229(4) of the Constitution requires the Auditor-General to audit all
public bodies within six (6) months after the end of each financial year.
The Pubtic Audit Act also has comprehensive provisions on the
audit of all public bodies. The Clause contravenes the Constitution
and the Act.

(11)Clause 50 of the Bill empowers the Cabinet Secretary for Transport to
issue a Vesting Order transferring either all the assets and liabilities or
specific assets and liabilities of Kenya Airways and Kenya Airports
Authority to the New Kenya Airways and the New xenya Airports
Authority on the date or dates specified in the Order. This means that the
Cabinet Secretary may choose which assets and liabilities to transfer from
Kenya Airways and KfuA to the new entities. This is a wide power and
care must be taken to prevent its misuse for other purposes
including the exclusion of particular assets from the transfer without
proper justification.

,
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(12) clause 72 of the Bill generatly empowers the cabinet secretary to make
regulations' Contrary to Article 94(6) of the Constitution, the Clause
does not provide for the objects and purpose for and limitations on
the power granted to the cabinet secretary for Transport.

(13) These shortcomings are a pointer to the hurried manner in which this Bill
has been introduced for discussion in Parliament. We believe that further
thinking, stakeholder participation and consultations would grealy
benefit the development of a proper framework for reviving Kenya,s
aviation industry. This Bill fails miserably.

we therefore propose that the Bill be shelved and only be reintroduced
once a feasibility study has been conducted. Proceeding with this Bitt shallonly compound the problems that are currently ue:ng experienced atKENYA AIRWAYS. The virus wit! spread further. ln the context of thecurrent pandemic, adopting the proposal will be fatal for the aviationindustry.

(a) Clause 1 of the Bill should be amended to provide for a definite date
and/or time on which the Bill will come into force once passed;

(b) Clause 2 of the Bill should be amended to exhaustively define what
constitutes "user charges" and to delete the generat power given to
the cabinet secretary to define what the charges are;

(c) Clause 5 of the Bill be amended to:

(i) delete the Councit; OR

(ii) include a representative from the Kenya Civil Aviation Authority
in the Council to reduce any potential conflicts arising in the
operations of the Council and KCAA; and

(iii) remove the President, the Cabinet Secretaries for the National
[reasury and lnterior and the Kenya Air force commander from
the Council;

(d) Clause 7(1)(e) of the Bill should be amended to delete the general
power given to the Cabinet Secretary to confer undefined functions
and duties to the Corporation;

(e) Clause I of the Bill should be amended to:

(i) clarify the capacity in which the Chief Executive officer and theManaging Directors of Kenya Airways and Kenya Airports
Authority sit on the Board;

I
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(ii) clarify the reporting relationship between the Chief Executive
Officer and the two Managing Directors;

(iii) clarify whether the Managing Director of the Aviation
lnvestment Company also sits on the Board;

(iv) replace the cabinet secretary for the National rreasury with
the Principal Secretary; and

(v) require the cabinet secretary to appoint the four (4)
independent directors subject to their nomination by entities not
related to the government;

(f) Clause 8(2) of the Bill should be amended to harmonise the term of
office of the Board to the term of the Chief Executive Officer and
Managing Directors;

(g) Clause 14 of the Bill shoutd be amended to harmonise the term of
office of the chief Executive officer to the term of the Managing
Directors and Board;

(h) Clause 24(1) (0 of the Bill should be amended to delete the general
power given to the Board to assign undefined functions to Kenya
Airways.

(i) Clauses 25 and 28 of the Bill should be amended to reflect the true
valuation of Kenya Airways and Kenya Airports Authority;

O Clause 27 of the Bill should be amended to remove any reference to
the grant of regulatory powers to the Kenya Airports Authority with
regard to access to, operation and construction aerodromes.

(k) Clause 26 (1) (b) of the Bill should be amended to delete the general
function of providing other transport related services and
undertaking other businesses related to air transport and ancillary
businesses;

(l) Clause 30(d) of the Bill should be amended to delete the general
power given to the Board to assign the Aviation lnvestment
Corporation undefi ned functions.

(m) Clause 43 of the Bill should be amended to harmonise the term of
office of the Managing Directors to the term of the Chief Executive
Officer and Board;

(n) Clause 50 of the Bill shoutd be amended to require the Cabinet
secretary to seek the approvat of parliament before excluding any
asset or liability of Kenya Airways and Kenya Airports Authorityfrom
any Vesting Order;

0
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(o) Clause 62 of the Bill should be amended to subject the audit of the
corporation, Kenya Airways and Kenya Airports Authority to the
provisions of Article 229 of the Constitution and the public Audit Act,
2015;

(p) Part Xl of the Bill should be amended to harmonise the penalties
prescribed with the gravity of the various offences; and

(q) clause 72 of the Bill shoutd be amended to provide for the objects
and purpose for and limitations on the power granted to the Gabinet
Secretary for Transport to make Regulations.

I
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Yours faithfu

R. MOBISA & ASSOCIATES
ADVOCATES

Wanandege Flats, Suite DL , Kirichwa Road. off Argwings Kodhek Road,opposite KilimaniPrimary school , p.o Box s13s5-00100, NAIROBI. iel: ilzt-sarz+0,
Email:mknadvocates@gmail.com
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RE: OPPOSITION TO THE NATIONAL AVIATION MANAGEMENT BILL.2020

I write to oppose the consolidation of Kenya Airways [hereinafter KQ] and the Kenya Airports

Authority into one entity under the National Aviation Management Bill, 2020 that is curently
before Parliament. Though the Bill claims to implement a report made by a Committee of
Parliament, I believe that both the report and the Bill do not adequately safeguard the interests of
Kenyans who will suffer the ultimate cost of trying to salvage KQ. KQ is an unprotitable loss-

making entity and nowhere has it been shown that consolidating it with another healthy and

profit-making entity will work.

I oppose the Bill because:

a. The assets of KAA should be protected from the losses and debts of KQ;

b. No feasibility study has been done to shorv that the creation of a Kenya Aviation

Corporation to consolidate aviation assets is viable, sustainable and will result in value

for taxpayers' money;

c. The airline business is a historically unprofitable undertaking. It is a business that the

government should not gamble taxpayers' money in, especially in the current

circumstances of the COVID-19 pandemic; and

d. The Government engaging in business has previously gone very badly leading to
additional and unnecessary burdens on taxpayer. Examples include National Bank, the

Kenya Co-operative Creameries, all the Sugar companies and Pan-Paper Mills;

When the matterof KQ came before Parliament last year, no feasibility study was ever produced

or even done afterwards to show that the arrangement proposed in the repoft of the Committee

on Transport or the Bill that has been made from it will work.

,
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In its submissions before the Committee on Transport, the Kenya Airports Authority (KAA)
submitted that its assets are worth more than Kshs. 80 Billion. KAA has also over the years

steadily increased its revenues and taken up very little debt. On the other hand, Kenya Airways
has been on a loss-making spree leading to various bailouts by the taxpayers. Its assets are a
paltry l358illion and it is swamped by enormous debt due to a lack of proper strategy. Currently,
apart from owning more than 45o/o of KQ, the Kenyan taxpayer has also guaranteed KQ debt of
Kshs. T5Billion. In its last year, KQ made a loss of 8 Billion. Pairing these two entities together

simply does not make any business sense unless the purpose is for KQ to cannibalize the assets

of KAA to repay its debts. As recently as last year, KQ owed KAA Kshs. 5.54 billion in statutory
charges! Will KQ miraculously be able to pay its debts once it is nationalized and paired with the

entity it owes?

Clause 58 of the Bill lays out the intention of the consolidation quite clearly. All the monies to be

generated by KQ, KAA and the Aviation Investment Company are to be lumped together in a
"Fund" that will be used communally. Of the threeentities, one is loss-making, one is profitable,

and the other has not begun any operations. Clearly, it is the intention of this Bill to burden KAA
and its assets with the problems of KQ and the dreams of the Investment Company. This will not
end well.

The Committee on Transport and the Government has to be clear on the reason for nationalizing
KQ. If the reason is that KQ has cornered the taxpayer by burdening the government with a large

shareholding and a Kshs. T5Billion sovereign guarantee, that is not a proper reason to betray the

taxpayer by continuing an unprofitable business and risk further losses. A huge amount of money
rvill be required to buy off the other shareholders of KQ in order to nationalize it. That money
r.,'ill ultimatellr come from taxing the people. Even if the gcyernrnent negotiates rvith the other
shareholders to take up some sort of bond or guarantee for giving up their shares, the taxpayer

rvill still be called upon the maturity of the bonds or guarantees. This is not a good deal and will
never be a good deal.

The report of the Committee on Transport made reference to the need for JKIA to be an

international hub and the consolidation of the country's aviation assets for strategic, security and

geopolitical reasons. These reasons were not fully explained. The reason for Kenya requiring a

National Carrier was also not explained. I do not think Kenyans would take pride in a loss-
making airline that endlessly contributes to their increased taxation. The logic is also faulty.
Bundling all aviation assets together does not guarantee success, profitability, or the
development of an international hub. The United States of America does not have a national
airline yet it has several hubs. Singapore has separated the ownership of airports from the
orvnership of its national carrier. Its Changi Intemational Airport has consistently been ranked
first in the world.

The bundling of KQ and KAA also poses challenges to the obligations of KAA to the other
airline operators in Kenyan airports and airstrips. The arrangement proposed in the Bill creates

an incestuous relationship between KAA and one of its customers. Will KAA demand the
payment of statutory charges from a government-owned KQ rvith the same vigour that it
previously did? I doubt so. The potential of the government leaning on KAA to give favourable
terrns to KQ is very likely. The pairing of the two entities runs contrary to the principles of our
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liberalized free market economy and does not bode well for other airline operators. It may end up

killing the very business it seeks to generate.

It is my honest belief that if KQ is a profitable business, then it does not require a forced

marriage with any other entity. If nationalization of KQ is the cure of turning it around, then it

should be nationalized and left to banle it out on its own. If it cannot survive on its own, it is not

a business worth saving or sacrificing other profitable entities for.

I therefore propose that the Bill be rejected by Parliament. If Parliament is keen on nationalizing

KQ, the Bill should be amended to remove all rcferences to the Kenya Airports Authority and its

assets to protect them from guaranteed loss.
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16. Mr. David Njuguna
Njathi

ANNEXTURE "D"

Aviation Consultant
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THE NATIONAL AVIATION MANAGEMENT BILL. 2O2O

Preamble: I
The Aviation transport sector plays an important role in the economy of our country, by

employing thousands of people directly and facilitating the movement of goods and
persons safely and efficiently locally and beyond the borders of Kenya.

As aviation professionals we are encouraged that the Government acknowledges this
aspect and in an endeavour to boost the industry came up with the NationalAviation Bill

2020 which among other objectives; "improving the competitiveness of the Kenyan

aviation sector' and 'promotion of increased employment opportunities in the Kenyan
aviation sector'These goals are indeed commendable.

The country needs to develop a National Poliry Paper on Aviation which would

encourage the organic growth of the industry in the Kenyan situation.

The aviation activities carried out by Kenya registered entities whether public or private,

operating Kenya registered aircraft are classified into the following categories for
analysis:

1. Large Airlines:
Large airlines are based and operate from the larger international airports like

Jomo Kenyatta lnternationalAirport (JKIA), Moi lnternationalAirport, Kisumu
lnternational Airport and Eldoret lntemationalAirport. They operate large aircraft
and for passengers and cargo to international destinations facilitating trade,
leisure travel and export of perishable commodities to international destinations
An important point to note is that some airlines are based in Somalia but choose
to operate out of JKIA

2. Commuter / Charter Airlines:
Commuter airlines operate medium sized turboprop aircraft regionally, most of
them are based at Wlson Airport. Some are involved in the transport of miraa to
a neighboring country. However the majority fly tourist circuits locally and

regionally, providing an etfrcient means of reaching varying destinations from
bush to beacfr. Some operators also offer hot air balloon safaris for sightseeing in

the tourist desti nations.
The commuter airlines have also covered locations hitherto considered remote
as well as major towns and cities in the country.

3. Humanitarian and Peacekeeping Operations:
The Kenya Aviation sector has not only aggressively pursued contract flying for
humanitarian agencies such as World Food Programme (VVFP), UN Department
of Peacekeeping Organization (DPKO), European Union (ECHO), ICRC and Red

Cross in volatile regions like DR Congo and Southern Sudan, West and Central
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Africa as well as hot spots in Somalia, Pakistan and as far afield as Afghanistan.
These Operators are based mainly at Wilson Airport and compete internationally
for these contracts which support hundreds of staff directly and bringing
considerable foreign exchange in excess of $ 200 million annually and transfer of
new technology.

4. Medical Evacuation (MedEvac) Operations
This sector has developed a niche in this region based at Wilson Airport.
The operators have acquired high speed turboprop and light jets configured with
Life Support Systems for evacuation of patients injured in war zones, road
accidents or emergency illness from the greater East, West and South African
region for hospitalization in Nairobi or onward transmission to Europe or the
USA.

5. Aviation Training Organizations:
Kenya is an attractive country for flight training and there are vibrant flying
schools based at various airports and private airstrips. ln the past a tourism
package was offered with flying lessons included. The country also has private
Aircraft Maintenance Engineering Colleges to support the needs of the region.

6. Miscellaneous Operations:
Aviation plays a significant role in agriculture with operators providing farmers
with services of crop dusting, fertilizer dispersion and control of pests such as the
desert locust and army worm. Some operators have specialized aircraft which
carry out photogrammetry mapping, survey and estimating crop harvest yields
and forest cover. Aircraft are also used for animal conservation activities such as
anti-poaching, game spotting and animal census.

7. Maintenance Repair Organizations (MRO):
Kenya has several major Maintenance and Repair Organizations based at
Wilson Airport and JKIA. The companies not only support aircraft based in
Kenya, but from the region including Tanzania, Ethiopia, Ugancta, Somalia and
DR Congo. A few years many aviation manufacturers had distributorships and
after sales support for their equipment based in Nairobi for the above mentioned
countries. There are many underutilized human resources and facilities in Kenya

All the mentioned aviation activities are commercially driven enterprises, managed by
professionals who make prudent business decisions. The enterprises are sustainable
and do make a profit despite a hostile business environment.
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Recommendations on the NationalAviation Management Bill, 2020:

This Bill should be set aside to enable a more thorough review to be made aimed at
improving the competitiveness of the Kenyan aviation and promoting increased
employment opportunities in the Kenyan aviation sector.

1, Adopting a model used in a different operating environment like Ethiopia may not
work in our free enterprise culture where the keyword is efficiency as opposed to the
Marxist approach of no private enterprise and control from the state and allowing no
competition. The return on investment from pooling so many diverse state resources
may turn out to be poor.

2. This model may work in other jurisdictions where the industry is not comprised of
many vibrant players as the case is uniquely so in Kenya.

3. The formation of this Corporation and singling it out to receive preferential tax breaks
not enjoyed by its competitors locally will go against the spirit of the Kenyan
Competition Rules.

4. We should not shackle the Kenya Airports Authority (l(AA) to a financially struggling
airline. The l(AA which runs all airports for the benefit of all operators willend up

bleeding its resources (obtained from all operators) in its effort to shore up the
fortunes of the airline. This will be at the expense of competitors and cannot at all be

fair.

5. JKIA can expand to be an attractive hub if managed efficiently. An upgraded JKIA,
(which is the heart of Africa) can become the hub of choice in the region which will

attract many airlines, foreign and local to make it a port of call. That is the strategy
most countries are working on to grow their business.

6. The nationalization of Kenya Airways is a hasty move which takes us back before
carefully considering the reasons for the recent bad financial performance. Many
countries especially in the West long divested from their former'flag caniers'which
had proved to be a mere drain on their Exchequers. A flag carrier does not

necessarily need to be owned by the state. Moreover, a review of the performance
of Kenya Airways as a state owned airline prior to 1996 should jolt us into not
making a wrong decision we are about to make.

7. lf we are intent on improving the competitiveness of the Kenyan aviation n and
promoting increased employment opportunities in tre Kenyan aviation sector
support should be given to the entire industry by reviewing the heavy taxation
regime and waiver of the Railway Development Levy (RDL) to encourage
intioduction of newer equipment for safety of operation while giving the Kenyan

operators a fair and competitive edge within the region. This will make the Kenyan
product and destination favourable.
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8. Waiver of duty and VAT on aircraft and aircraft parB wouH make JKIA and Wileon
Airport affordable hubs for aircraft mainGnance (MROs) which would employ many
prohssionals.

9. Finally, the formation of the Aviaton Council ssems to ba a 'cut and paste' sxerdss
from jurisdictions sucfr as Ethiopia. There is no reason br forming it, and
furthermore it will create en unneoer8ery conflict within a well thouqght out and
managed civil aviation aystem.4
Signed: David NJuguna Njathi. Member AoSK.

Aviation Consultant.
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