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Abbreviation and Glossary

KEPSA -Kenya Private Sector Alliance

KOGA - Kenya Oil and Gas Association

TUCUSA- Turkana County University Student Association

ACTS -African Centre for Technology Studies

COG - Council of Governors.

FDP - Field Development Plan

KCSOP - Conservation Alliance of Kenya (Kenya Society of East Africa on Wildlife)
PSC - Production Sharing Contract



Chairpersons Foreword

The Energy Bill, 2017 underwent the first reading on 14 February, 2018 and thereafter
committed to the Committee on Energy as provided for in the Standing order 127(1).

The Bill seeks to consolidate the laws relating to energy, align the legal and regulatory
framework of the energy sector with the Constitution of Kenya, 2010. It does this by
setting out with clarity the specific roles of national and County Government in relation
to Energy. The Bill proposes to repeal the Energy Act No.12 of 2006 and Geothermal
Resources Act No.12 of 1982 of laws of Kenya.

The Committee while considering the Bill pursuant to Article 118(b) and Standing Order
127(3), invited the public and stakeholders to submit representation/comments they
might have on the Bill. This invitation was done through, a notification which was placed
in the mainstream print media on 22" February, 2018.

Having received many written submission from non-state actors as well as from county
governments that mainly host geothermal, petroleum and other energy resources, the
committee saw the important need to directly engage with the Community and carry out
an extensive public participation as envisioned in the Standing orders to collect views and
oral submissions related to the Energy Bill, 2017.

Pursuant to article 118 of the constitution as well as the provisions of Standing order 127
of the National Assembly and in order to make informed and fitting recommendations to
the House regarding the proposed Energy Bill, 2017 , the Committee set out to conduct
public hearings in the counties of Turkana, Nakuru, Narok, Muranga, Kitui and Lamu.

To this end therefore, the Committee held a total of 25 working Sittings with the
residents of these counties to receive oral submissions regarding the two bills. The
Committee has provided an annexures of attendance these meetings and submissions to
the Committee in form of report attached to this report. The Committee also took
cognizance of the concerns raised by Honorable Members of Parliament from the
counties where the Committee visited.

This report on Public hearings may not be exhaustive enough but it is sufficient to inform
and to guide the House while considering the Energy Bill, 2017. It is my belief that it
contains far reaching observations and reccmmendations which if incorporated into the
proposed legislation would afford the Public an opportunity to participate in the
legislative process of the bill.



The Committee wishes to sincerely thank the Offices of the Speaker and the Clerk of the
National Assembly for the support and services extended to the Members to enable the
Committee complete this report within the given timelines.

I 'am grateful for the Members of the Committee whose support enabled the Committee

to accomplish this task. Special thanks to the Secretariat for their technical support during
the compilation of the report.

Hon. David Gikaria, M.P



1.0 Preface

Hon Speaker,
On behalf of the Departmental Committee on Energy and pursuant to provisions of

Standing Order 199 (6), it is my pleasant privilege and honour to present to this House
the Report of the Committee on its consideration of the Energy Bill, 2017.

The Bill was committed to the Committee on Wednesday 14 February, 2018 and it is on
the basis of this that the Committee makes this report pursuant to Standing Order 127.

1.1 Mandate of the Committee

The Departmental Committee on Energy is established pursuant to provisions of Standing
Order 216 (5). Under the provisions of Standing Order 216 (5) the Committee is
mandated to inter alia:

(i) To investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned
ministries and departments;

(ii) To study the programme and policy objectives of ministries and departments and
the effectiveness of the implementation.

(iii) To study and review all legislation referred to it;

(iv)To study, assess and analyse the relative success of the ministries and departments
as measured by the results obtained as compared with their stated objectives;

(v) To investigate and inquire into all matters relating to the assigned ministries and
departments as they may deem necessary and as may be referred to them by the
House;

(vi)To vet and report on all appointments where the Constitution or any law requires
the National Assembly to approve, except those under Standing Order 204
(Committee on Appointments); and

(vii) Make reports and recommendations to the House as often as possible, including
recommendation of proposed legislation.

The Departmental Committee on Energy oversees the performance of the following State
departments:-

(i) Energy, and
(ii) Petroleum.



1.2

Composition of the Committee

The Committee comprises the following Members-
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14. The Hon.
15. The Hon.
16. The Hon.
17. The Hon.
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David Gikaria, M.P. - Chairperson
(Dr.) Robert Pukose, M.P. - Vice Chairperson
Cecily Mbarire, M.P.

Ekomwa Lomenen James, M.P.
Joseph Wathigo Manje, M.P.
Lemanken Aramat, M.P.

Oscar Sudi, Kipchumba, M.P.
(Eng.) Vincent Musyoka Musau, M.P.
Amina Gedow Hassan, M.P
Abdikhaim Osman Mohamed, M.P
Clement Muturi Kigano, M.P.
Elisha Odhiambo, MP

Elsie Muhanda, MP

Gitau Faith Wairimu, M.P.

Julius Musili Mawathe, MP

Ken Chonga, MP

Tindi Nicholas Mwale, MP

Walter Owino, MP

Mohammed Ali Lokiro, MP

Committee Secretariat

The Committee is resourced with the following technical staff, representing the Office of

the Clerk;
1. Mr. Benjamin Magut - First Clerk Assistant-Lead Clerk
2. Mr. Douglas Katho - Third Clerk Assistant
3. Mg, Brigita Mati - Legal Counsel
4. Ms. Jemimah Waigwa - Legal Counsel
5. Mr. Eugene Apaa - Research Officer
6. Mr. Moge Abdinasir - Fiscal Analyst
7. Mr. Joseph Okong’o - Media Relations Officer
8. Mr. John Ng’ang’a - Audio Recording Officer
9. M. Sheila Chebotibin - Sergent at Arms
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1.3 Consideration of the Energy Bill, 2017
Hon. Speaker,

The Energy Bill, 2017 underwent first reading on 14t February, 2018 and thereafter was
committed to the Committee on Energy as provided for in the Standing order 127(1).

The Bill seeks to consolidate the laws relating to energy, align the legal and regulatory
framework of the energy sector with the Constitution of Kenya, 2010. It does this by
setting out with clarity the specific roles of national and County Government in relation
to Energy. The Bill proposes to repeal the Energy Act No.12 of 2006 and Geothermal
Resources Act No.12 of 1982 of laws of Kenya.

Hon. Speaker,

Pursuant to Article 118(b) and Standing Order 127(3), which require public participation
and involvement in the legislative and other business of Parliament and its Committees, a
notification was placed in the mainstream print media on 22 February, 2018 informing
the public that the Committee was considering the Energy Bill, 2017 and inviting them to
submit any representation they might have on the Bill.

Hon. Speaker,

The Committee held twenty seven (27) meetings with the State department of Energy
and other stakeholder to consider pertinent issues that the Bill was seeking address.
Further, the Committee received written memorandum and submissions from fourteen
(14) organization among them:

1) Ministry of Energy

The Ministry is responsible for policy formulation in the; exploration, development and
sustainable use of power generation, Rural electrification program, Renewable Energy
promotion & development, Energy regulation, security & conservation and Fossil fuel
exploration and Development.

The Ministry's presentation included proposals to amend the bill by moving the whole of
Part V of the Energy Bill, 2017 to the Petroleum (Exploration, Development and
Production) Bill, 2017. Part V of the Energy Bill, 2017 deals with the provisions on
Midstream and Downstream petroleum sector which ideally should be in the Petroleum
(Exploration, Development and Production) Bill, 2017.



2) Council of Governors- COG

The COG is an inter-governmental body established under Section 19 of the inter-
governmental Act. Its mandate is to provide a platform for a coordinated action
approach between the two levels of governments.

The submissions from COG address the need to provide an effective and meaningful
consultation framework, between two levels of governments on matters related to
exploration of natural energy resources found in the Counties e.g. geothermal and coal
resources. Secondly, it reiterates the need for increase the percentage local community
share of revenue share as provided in the Section 34 (3) b of the Energy Bill, 2017 arising
from exploration of energy resources form current 5% to 10%.

3) Kenya Private Sector Association-KEPSA

KEPSA is the apex body of the private sector which focuses on advocacy on behalf of the
private sector in respect to high level national cross-cutting issues.

KEPSA submissions are focused on proposing amendments expected to help nature an
appropriate governance and institutional framework that shall guarantee a predictable
investment climate in the capital intensive energy sector, provision to consolidate
licenses/permits to improve ease of doing business in Kenya and the review of penalties

regime in the Bill to provide for a penalty ceiling not the penalty floor as currently in the
Bill.

4) Kenya Oil and Gas Association-KOGA

KOGA is an association established in 2012, whose membership comprises of industry

players in the upstream oil and gas sector. The objective of the association is to create
awareness on the upstream oil and gas industry.

KOGA's proposed amendmentis seek to reduce/consolidate the many statutory licenses
created in the Bill and provide for transitional and savings clauses that are geared at
ensuring a predictable business climate for the sector among others.

5) The Natural Justice

The Natural Justice is non-profit organization that comprises of community lawyers who
specialize in conducting comprehensive research on environmental & human rights
matters to enable their engagement in key national and international process. They offer



support to communities impacted by every increasing demand of land and natural
resources.

The organization's submissions are purposed to; enhance provisions on protection of
community rights on natural resources. enhance public participation on several process as
provided in the Bill, provide for alignment of this Biil with Mining Act, 2016 when

necessary and finally provide for strict compliance with protection of environment
among others.

6) Turkana County Assembly and Turkana County Government

Turkana County government's submissions seek to address; the definition of a "local
community” as provided in the bill. their reservation to the formula to be used to
manage sharing of revenues between national and county governments, need to delete
the proposed revenue sharing "caps' proviso in revenue sharing framework between
National and County government, enhancement of the share of revenue meant for local
community as provided in Section 84 (3) b from current 5% to 10%, expand the
provision on local content in the Bill.

7) Keekonyokie Community (Narok County)

Keekonyokie community comprises of people who are residents of Narok East sub-
county. The Community submitted on the need to make proper provisions in the Bill to
guide/restrict the access to private/trust land for purposes of exploration of natural
energy resources, the need to review penalties related to removal/interference of survey
beacons, need to have provisions for compensation for loss of lives and destruction of
the environment resulting from investor's operations, community representation in the
Renewable Energy Advisory Committee and the enhancement of share of royalties by
the Local community and County government from the current 5% and 20% to 15%
and 30% respectively.

8) Anjarwalla & Khana Associates

Anjarwalla & Khanna (A&K) is the largest corporate law firm in Eastern Africa, with over
90 lawyers, and is generally considered the leading full-service corporate law firm in
Kenya. A&K is the founding member of Africa Legal Network (ALN), Africa's widest and
most integrated legal alliance of independent top-tier

In its submissions A&K enhance provisions on enhance public participation on several
process as provided in the Bill, protection of community rights on natural resources, need




to have stricter abandonment clauses and finally provide for strict compliance with
protection of environment among others submissions.

9) African Centre for Technology Studies-ACTS

This is an intergovernmental non-profit organization founded in 1988 by Prof. Caletous
Juma to promote policy-oriented research on science and technology in development
that is sustainable to the economy, society and environment.

ACTS submitted that the Bill must provide for promotion of domestic capabilities by
promoting local actors, building strong innovation systems, building of industrial
manufacturing base and focus on research among other submissions.

10) Conservation Alliance of Kenya (Kenya Society of East Africa on Wildlife)

This is a limited liability membership organization registered in Kenya as an umbrella
body to advance the preservation, protection and management of wildlife and its
habitats.

In its submissions, the alliance proposes amendments to section 206(1) to exempt
protected areas e.g. forests, rivers, parks, government properties, streets, canals from
being used to host energy and oil infrastructure facilities. Secondly the Alliance proposes
the introduction of new clauses in the Bill to entrench the provisions of EMCA Act, 2015,
Wiildlife Act, 2013, Forest Act 2016 and Wetlands Policy 2016 among other legislation.

11) Members of Parliament from Ukambani Region

Several Members of Parliament from Ukambani submitted their memorandum on the
Energy Bill, 2017. In their submissions, the Members sought to amend among other
things: local community share in terms of royalties to be increased from current five (5)
percent to ten (10) percent of the National Government share; to make provision that
prior to the production of coal, land adjudication should be undertaken in terms of
determining and authenticating ownership of land through issuance of title deeds to the
members of the local communities; and to put a requirement that the Government and
licensees/investors to undertake corporate social responsibilities projects including supply
of water in areas where the coal is being produced.
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Hon. Speaker,

In addition to receiving the written memoranda from the public and stakeholders, the
Committee held public hearings in the following counties to receive oral submissions
from general public. Annexed herein are the reports.

1) Turkana County ( Turkana East, Turkana Central and South sub counties)
2) Nakuru County (Menengai ,Bahati, Nakuru County Assembly, Naivasha)
3) Narok County (Suswa ward)

4) Muranga County (Mathioya Constituency)

5) Nairobi County (County Hall-Parliament Buildings)

6) Lamu County (Kwasasi, Pate and Lamu Fort Hall)

Hon. Speaker,

While the Committee was conducting the public hearing in the above mentioned
counties the Committee noted the following submissions among others:

1)

2)

3)

Trust fund:

That, in establishing the "Trust fund" which shall managed by a Board of trustees
established by the county government in consultation with the local community, the
Cabinet Secretary responsible for energy should be granted the authority to approve
and gazette names of proposed composition of Board of Trustees which county
Government will submit to him/her after consultation with local community.

Corporate Social Responsibility;

The National government through legal framework must monitor the Companies &
firms that are granted licenses to undertake the exploration activities to ensure that
they actively engaged in providing back to the relevant communities they operate in
by providing such like services like water, education to local students through
sponsorship and health care.

Environmental Degradation:

Soil erosion and pollution are some of the negative effects brought by drilling and
exaction of oil. The risk of oil spills might lead to serious soil degradation resulting to
ecological devastation. Other negative effects of oil drilling are as follows; air
pollution, wildlife migration, seismic problems and acoustic. Therefore there is need
to provide punitive measures for any violators of the law.
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4)

5)

6)

7)

8)

The Local community and Local Content :

While defining local community there is need by the Committee to consider a more
encompassing definition that shall ensure inclusivity and avoid situation where non-
indigenous residents of a community are discriminated in benefit sharing

It was further proposed the word "a" be deleted in the current definition of “local
community means a people living in a sub-county within which a petroleum resource

under this act is situated and are affected by the exploration of that petroleum
resource”

The local content plan in any venture should be shared so that the available
opportunities are known to the public in order to address skills gaps by focusing on
training opportunities especially for the local residents.

Benefit sharing

Despite the enormous revenues arising from exploration of oil and geothermal
resources, this resources are currently found in poverty afflicted counties. Therefore
Committee was requested to consider the enhancing the percentages share of
revenues for the county and local community to enable the communities received

enhanced resources to spur development as the counties play catch-up with the rest
of counties.

Access to land:

The natural resource exploration and extraction is fast growing with influx of licensed
oil and gas companies. This intensified explorations has resulted in well pads being
fenced off, denied access for the already reduced grazing areas and interference in
animal integrated routes as well as increased land disputes among the Turkana people
of different kraals and clanism.

Commercial Production Agreements

There is need for public participation and full disclosure of agreement on exploration
blocks and vetting of contracts to ensure value for money for the country.

Recognition of the Indigenous People

There is need to recognize the Indigenous People where the oil extractives have been
discovered, law defines locals or aboriginal people of that particular land. This will cure
migration of people from other parts of the Country hence posing a risk to the
preservation of culture and heritage. This Recognition will be in form of consulting and

accommodating the aboriginal people before commencing any kind of resource projects
that affects their territory

12



9) Community resistance to Investors

Residents of Kwasasi in Lamu County took issues with some of civil societies in the
area “Save Lamu” who are opposed to the installation of the Coal plant in Lamu.
They argued that, they are direct beneficiaries if the project therefore, it would be
wrong for NGO to create the impression that the Lamu residents were opposed to
the project

10) Loss of livelihoods for Pastoralists

The favourable grazing area for livestock has been fenced by well pods for
exploration and the vegetation covers affected by trucks for seismic procedures. This
measures cause death of many livestock as well as destroying the holding grounds for
livestock.

13



1.4  Adoption of the Report

We the members of the Departmental Committee on Energy have pursuant to Standing
Order 199 adopted this Report on the Energy Bill, 2017 and affix our signatures to

affirm our approval and confirm its accuracy, validity and authenticity today Thursday
5th April, 2018:-

1. The Hon. David Gikaria, M.P. -Chairperson

2. The Hon. (Dr.) Robert Pukose, M.P. -

3. The Hon. Cecily Mbarire, M.P.

4. The Hon. Ekomwa Lomenen James, M.P.
5. The Hon. Joseph Wathigo Manje, M.P.
6. The Hon. Lemanken Aramat, M.P.

7. The Hon. Oscar Sudi, Kipchumba, M.P. St s i g
8. The Hon.(Eng.) Vincent Musyoka Musau, M.P. ’<fl‘\//}“’:~~ |

9. The Hon. Amina Gedow Hassan, M.P

R EERRRRE —
10. The Hon. Abdikhaim Osman Mohamed, M.P........ %&/wig’/ ........
11. The Hon. Clement Muturi Kigano, M.P. /... (\/\/\ .......................
12. The Hon. Elisha Odhiambo, MP

13. The Hon. Elsie Muhanda, MP

14. The Hon. Gitau Faith Wairimu, M.P.
15. The Hon. Julius Musili Mawathe, MP
16. The Hon. Ken Chonga, MP

17. The Hon. Tindi Nicholas Mwale, MP

18. The Hon. Walter Owino, MP

19. The Hon. Mohammed Ali Lokiro, MP

..............................................
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Hon. Speaker,

The Committee wishes to sincerely thank the Offices of the Speaker and the Clerk of the
National Assembly for the support and services extended to the Members to enable the
Committee complete this report within the given timelines.

I'am grateful for the Members of the Committee whose support enabled the Committee
to accomplish this task. Special thanks to the Secretariat for their technical support during
the compilation of the report.

On behalf of the Committee, and pursuant to Standing Order No. 127 (4) of the
National Assembly, It my honor and privilege to present the Committee Report on the
Energy Bill, 2017 to House for consideration and adoption.

Thank you

Hon. David Gikaria, M.

CHAIRMAN DEPARTMENTAL COMMITTEE ON ENERGY
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2.0 Committee's Consideration of the Energy Bill, 2017

2.1  Background

Hon. Speaker,

The Ministry of Energy is responsible for policy formulation in the; exploration,
development and sustainable use of energy sources; Rural electrification program;
Renewable Energy promotion & development; Energy regulation, security &
conservation and Fossil fuel exploration and Development.

Currently the sector is guided by among other legislation, the Energy Act, 2006,
Geothermal Resources Act, 1982, Kenya Energy Generation Company Act-Cap 486,
Kenya Power and Lighting Act -Cap 486, Kenya Electricity Transmission Company Act,
Rural Electrification Authority Act, Energy Regulation Commission Act 2006. These
legislations provides for the management, development, conservation, exploitation and
utilization of the energy resources

2.2 Committal of the Energy Bill, 2017

Hon. Speaker,

The Energy Bill, 2017 underwent first reading on 14" February, 2018 and thereafter
committed to the Committee on Energy as provided for in the Standing order 127(1).

However, while the Committee was considering the Bill it become apparent that the
time provided to consider the Bill as per the Standing orders (5.0 127 (5)) would not be
enough for Committee to adequately engage the Public through the public hearings and
therefore the Committee sought from the Speaker an extension of the period to consider

the Bill by another 21 days which was granted by the House on Tuesday 13 March,
2018.

2.3 Objectives of the Bill

The Bill seeks to consolidate the laws relating to energy, align the legal and regulatory
framework of the energy sector with the Constitution of Kenya, 2010. It does this by

setting out with clarity the specific roles of national and County Government in relation
to Energy.
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The Bill proposes to repeal the Energy Act No.12 of 2006 and Geothermal Resources Act
No.12 of 1982 of laws of Kenya.

The Bills consist of the following parts

PART SUBJECT

Part | Preliminaries

Part Il Provisions for Energy Policy and Integrated Energy Plan

Part Il Provisions for National Energy Entities

Part IV Provisions for Renewable Energy

Part V Provisions for Midstream and Downstream Petroleum

Part VI Provisions for Downstream Coal

Part VII Provisions for Electrical Energy

Part VIII Provisions for Rights of Way, Way leaves and Use of Land for Energy
Resources and Infrastructures |

Part 1X Provisions for Energy Efficiencies and Conservation

Part X Miscellaneous Provisions

Part XI Provisions for Repeal, Savings and Transitional provisions

2.4  Public Participation

Hon. Speaker,

Article 118(1) (b) of the Constitution provides that “Parliament shall facilitate public
participation and involvement in the legislation and other business of the Parliament and
its Committees.” Standing Order 127(3) of the National Assembly Standing Orders
provides that “the Committee to which a Bill is committed shall facilitate public
participation and shall take into account the views and recommendations of the public
when the committee makes its report to the House.”

Arising from the foregoing the Committees, placed a nctification in the two mainstream
print media on 22" February ,2018 informing the public that the Committee was

17



considering the Energy Bill, 2017 and invited them to submit any representation they
might have on the Bill.

The Committee received written memoranda and submissions from a total of 14
organizations/individuals for which the Committee proceeded to consider. The written
submissions were received from the among other organizations/individuals:-

1) Council of Governors-COG

2) Kenya Private Sector Association-KEPSA

3) Kenya Oil and Gas Association-KOGA

4) The Natural Justice

5) Turkana County Assembly and Turkana County Government

6) Keekonyokie Community (Narok County)

7) African Centre for Technology Studies-ACTS

8) Conservation Alliance of Kenya (Kenya Society of East Africa on Wildlife)
9) Turkana University and College students association

10) Nakuru & Narok County Governments

Hon. Speaker,

In addition to receiving the written memoranda from the stakeholders, the Committee
held public hearings in the counties mentioned below to receive oral submissions from
general public and whose reports are annexed to this report.

1) Turkana County ( Turkana East and South sub counties)

2) Nakuru County (Menengai ,Bahati, Nakuru County Assembly, Naivasha)
3) Narok County (Suswa ward)

4) Muranga County (Mathioya Constituency)

5) Nairobi County (County Hall-Parliament Buildings)

6) Lamu County (Kwasasi, Pate and Lamu Fort Hall)

Hon. Speaker,

While undertaking the public hearings in the above mentioned counties the Committee
highlights the following as the key submissions among others;-

The Committee held meetings with the several stakeholders including the Ministry of
Energy to deliberate on pertinent issues that the Bill was seeking to address. Among the
stakeholders held meetings with are:-

18



1) Ministry of Energy

2) Council of Governors-COG

3) Kenya Private Sector Association-KEPSA

4) Kenya Oil and Gas Association-KOGA

5) The Natural Justice

6) Turkana County Government and Turkana County Assembly
7) County Government of Nakuru and Narok

8) Association of Oil & Gas Transporters

9) African Centre for Technology Studies-ACTS

10) Conservation Alliance of Kenya (Kenya Society of East Africa on Wildlife)
11) Nature Kenya

12) Oil & Gas Contractors Association of Kenya
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3.0

3.1

Submissions by Stakeholders on the Energy Bill, 2017

Submissions by Natural Justice Kenya Org.

The Natural Justice organization while appearing before the Committee on Thursday
22" March, 2018 in County Hall Parliament Buildings submitted as follows:

CLAUSE | ENERGY BILL, 2017 STAKEHOLDER'S PROPOSED RATIONALE
CLAUSE IN THE BILL AMENDMENT
2 “local community” “local community” means a|The amendment seeks to
means a people living in | consciously distinct and organized | align the definition of the
a sub-county within group of users of land who are |term “local community” to
which an energy resource | citizens of Kenya and share any of | that of the community land
under this Act is situated | the following attributes— Act and Article 66 of the
and are affected by the Constitution. The amendment,
exploitation of that a) common ancestry; widens the scope of what a
energy resource; b) similar culture or unique mode | local community is.
of livelihood; The  definition  proposed
) ) o should include people living
¢) socio-economic or other similar within  sub-counties where
common interest; energy resources are located
d) geographical space; and people who use the land
from time to time. This will
e) ecological space; or carter for pastoralist and
f) ethnicity, nomadic communities who
may not necessarily live in the
restricted to a sub- county or|area but use the land
counties within which an energy depending on the season of
resource under this Act is situated | the year.
and are affected by the
exploitation of that energy
resource.
6 National Energy Policy | 6. Within three months after the

6. Within three months
after the end of each
financial year, the
Cabinet Secretary shall
prepare and publish a
report on the
implementation of the
national energy policy.

end of each financial year, the
Cabinet Secretary shall prepare and
publish a report on the
implementation of the national
energy policy "outlining progress
on specific areas and parameters".

A report on specific progress
against key parameters will

enable implementation on
energy reforms to be
measured  against  specific
targets set out under the
national energy policy such as
access to clean energy;
functioning of energy

markets; interconnection and
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integration of energy
networks.

72 Vesting of renewable Amend the clause by inserting the | The Bill provides that all

. energy resources words ' _"and is administered on | renewable energy resources
72.All unexploited behalf of the people of Kenya" vest in the national
renewable energy government. The Constitution
resources under or in any | 72. All unexploited renewable | of Kenya, 2010 in Article 62
land vests in the energy resources under or in any | (2) states that public land
National Government land vests in the National | vestsin the National
subject to any rights Government and is administered | Government (County
which, by or under any on behalf of the people of Kenya| government) and is
written law, have been subject to any rights which, by or | administered on behalf of the
or are granted or under any written law, have been | people of Kenya.
recognized as being or are granted or recognized as
vested in any other being vested in any other person.
person.

76 Geothermal resources Amend the clause by inserting the | To align the Bill to Article 69
vested in the National words ‘administered on behalf of | which obligates the state to
Government. the people of Kenya" utilise the environment and

. All un-extracted natural resources for the
geothermal resources 76. All un-extracted geothermal benefit of the people of
under or in any land resources under or in any land Kenya.

» shall vest in the National | shall vest in the National
Government. Government and shall be

administered on behalf of the
people of Kenya

121 121 Insert a new paragraph (d) Provide for the Cabinet
Regulations for (d) Prescribing the type of Secretary to make regulations
downstream petroleum | information available to the public | concerning the dissemination

under the Access to Information of information and public
Act, 2016 and the procedure for participation with regards to
ensuring public participation in the | Downstream Petroleum.
decision in the Downstream
Petroleum Sector.

126 (1) The Commission Inserting the words- To expand the scope on the

shall, in granting or
rejecting an application
for a licence or permit,
take into consideration—

(a) the impact of the
undertaking on the
social, cultural or
recreational life of the
community;

Clause 126 (1) (a): “including
whether the affected community is

a marginalized community”
immediately after the word
“community.

factors to be considered in
reviewing an application.
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(f) economic and
financial benefits to the
country or area of supply
of the undertaking;

Insert the words-

Clause 126 (1)(f): “including the
microeconomic impact to the
locality” immediately after the
words “ undertaking”

133

Register of licences and
permits

133(1) The Commission
shall keep a register, in
such form as it may
determine, of all licenses
and permits granted and
shall record therein, in
respect of each licence or
permit—

(a) the particulars
required under sections
124 and 128;

(b) particulars of any
duplicate issued or any
amendment of the
licence or permit made
under sections 125 and
131;

(c) particulars of any
suspension or revocation
of the licence or permit
under section 130 and
136; and

(d) Such other particulars
as may be prescribed.

Insertion

Clause 133 (4).The Commission
shall maintain a register of license
and permits of licenses on its
website.

The amendment seeks to
align the Bill to the Access to
information Act, 2016 in
section 5 (3) (c).

142

with
health

Compliance
environmental,
and safety laws

(2) In the event of a fire,
explosion, injury or
fatality occurring in the
course of operating a
facility for energy
production using coal,
either by accident or
through negligence, the
operator of the facility
shall forthwith clean up
the polluted or damaged
environment, at the
operator’s own expense,

Insert the new words- "of the
licensing authority and the
National body in charge of
environmental management"

(2) In the event of a fire,
explosion, oil spill, injury or
fatality occurring in the course of
operating a petroleum logistics
facility, transportation or sale of
petroleum, either by accident or
through negligence, the operator
or person transporting of selling
the petroleum shall forthwith clean
up the polluted or damaged

It is wvital that NEMA s
included as it is the authority
in charge of ensuring
compliance with
environmental legislation as
well as the body staffed with
relevant experts.

Further the precautionary
principle and polluter pays
principle shall be applied in
the event of pollution
regardless of whether or not
it is accidental.
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to the satisfaction of
Commission

environment, at the operator’s
own expense, to the satisfaction of
the licensing authority and the
National _body in charge of
environmental management.

144 Regulations for use of (e) environmental, health and|The proposed amendment
coal for energy safety standards associated with | seeks to involve other
production the  handling,  transportation, | stakeholders in the making of
144 (1) Without limiting | storage and use of coal in regulations relating to the use
the generality of section | collaboration with the National| of coal for energy production.
236, the Cabinet Environmental Management
Secretary may, on the Agency, the Ministry of Health and | It also seeks to introduce the
recommendation of the | the Council of Governors aspect of public participation,
Commission, make - . .

. (h) development and coordination | access to information and
regulations for the use of : . a e
coal for energy of a National coal pollution | citizen participation in the use
production relating to— | response plan including measures | of coal for energy production.
“ ; | to prevent coal pollution and a
(e) environmental, mechanism for compensation in
health and safety th t of | luti p
standards associated with S ISHEIS ) o Pl on 4
the handling, storage and | €oniunction with _the National
. use of coal: Environmental Management
Agen and _the Council of
(h) development and Ggov ecl-;or -
. coordination of a T
National coal pollution thse 1o L
response plan including (m) public participation and access
measures to prevent coal | to information regarding coal
pollution and a extraction and the usage of coal
mechanism for for energy production
compensation in the (n) Citizen participation in
event of a coal pollution; | monitoring and enforcement
199 (1) A person who wishes | (b) carry out a survey of the land | The amendment seeks to |

to enter upon any land,
other than his own to—

(b) carry out a survey of
the land for the purposes
of paragraph (a);

shall seek the prior
consent of the owner of
such land, which consent
shall not be
unreasonably withheld:

Provided that where the
owner cannot be traced,
the applicant shall give
fifteen days’ notice, by

for the purposes of paragraph (a ):
shall seek the prior and informed
consent of the owner of such land,
which consent shall not be
unreasonably withheld

Provided that where the owner
cannot be traced, the applicant
shall given fifteen days’ notice, by
public advertisement, in at least
two newspapers of nationwide
circulation, an announcement in a
radio station of local coverage for
a period of two successive weeks
and a notice in the Kenya Gazette

ensure adequate public
participation.
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public advertisement, in
at least two newspapers
of nationwide
circulation.

201(3)

(3) Where the owner of
the land cannot be
traced the applicant shall
give thirty days’ notice
prior to the
development of energy
infrastructure on the land
by way of public
advertisement in at least
two newspapers of
nationwide circulation:

Provided that no
development shall
commence unless the
amount of compensation
payable, if any as
determined by the
relevant government
agency responsible for
the management of that
land, has been deposited
into a special
compensation fund held
by the said agency.

Where the owner of the land
cannot be traced the applicant
shall give thirty days' notice prior
to the development of energy
infrastructure on the land by way
of public advertisement in at least
two newspapers of nationwide
circulation an_announcement in a
radio _station of local coverage for
a period of two successive weeks
and a notice in the Kenya Gazette

Provided that no development
shall commence unless the amount
of compensation payable, if any as
determined by the National Land
Commission in conjunction with a
representative of the Governor of
the relevant County, has been
deposited into a special
compensation fund held by the
said agency.

The amendment seeks to task
the National Land
Commission in consultation
with a representative of the
Governor of the relevant
County, with receiving the
compensation as envisaged
under section 201 (3)

204(2)

(2) Where energy
infrastructure is removed,
the surface of the land
shall forthwith be
restored to its former
condition as far as
possible and in default
thereof restoration may
be carried out by the
owner of the land, and
the costs thereof shall be
recoverable from the
licensee.

(2) Where energy infrastructure is
removed, the surface of the land
shall forthwith be restored to its
former condition as far as possible
and in default thereof restoration
SHALL be carried out by the
licensee.

The amendment seeks to
remove alleviate the burden
imposed on the owner to
restore land to its former
condition. This is informed by
the fact that the provision can
potentially be unfair to
communities who would be
required to restore
community land.

209(1)

Declaration of energy
resource areas

(1) The Cabinet Secretary
may, subject to the

The Cabinet Secretary may, subject
to the provisions of subsection (3)
and having taken into
consideration of the

The amendment proposes to
include the National Land-
Commission as an agency that
the Cabinet Secretary may |
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provisions of subsection

(3) and having taken
into consideration the
recommendations made
by the implementing
agencies that any area is
suitable for the
conservation and
management of energy
resource or is suitable for
the promotion of energy
development projects,
by order published in the
Gazette, declare such
area as an energy
resource area.

recommendations made by the
National Land Commission and
other implementing agencies that
an area is suitable for the
conservation and management of
energy resource or is suitable for
the  promotion  of  energy
development projects, by order
published in the Gazette, declare
such area as an energy resource
area.

consult before declaring any
area an energy resource area.

Consolidated Energy
Fund
244.(1) The Cabinet

Secretary shall establish
the Consolidated Energy
Fund to cater for—

(a) strategic petroleum
reserve;

(b) energy sector disaster
mitigation and response;

(c) hydro risk mitigation;

(d) operations of the
Agency;

(e) promotion of

renewable energy
initiatives:

(f) construction of

appropriate energy
infrastructure;

(8) decommissioning of
energy infrastructure;
and

(h) Energy efficiency and
conservation.

Insert a new paragraph to read as:

“(i) support of a sustainable
biodiversity, environmental impact
monitoring system and impact and
offset mitigation measures.”

Energy sector initiatives may
cause serious environmental
impacts arising from effects of
climate change and natural
catastrophes, among others.
These impacts are not fully
anticipated during the SEA
and EIA development process.
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3.2 Submission from KEPSA and KOGA

While appearing before the Committee on Thursday 22™ March, 2018 in County Hall, Parliament
Buildings the Kenya Private Sector Alliance submitted as follows:-.

CLAUSE | ENERGY BILL, 2017 STAKEHOLDER'S PROPOSED RATIONALE
CLAUSE IN THE BILL AMENDMENT
2 Insertion of a new “renewable energy auction Inclusion of the definition of
definition system” means competitive auction system as the
bidding that allows unbiased insertion of the auction
price discovery with the objective | system has been proposed in
greater cost efficiency for section 90.
electricity from renewable sources
4 (2) Within three months | Insert a new clause to read as: Publication of this report in
after the end of each (3) The Report on the media will help create
financial year, the Cabinet | PO awareness and public
Secretary shall prepare lmplement?tlon of the national discourse on key issues :
and publish a report on energy policy shal! be published
the impl tation of the in at least one national
plementa .
national energy policy. newspaper in a form that tl?e
Cabinet Secretary shall consider
prudent
4 National Energy Policy Insert the words * in consultation | The proposed national energy
(1) The Cabinet Secretary | with the relevant stakeholders” policy would undoubtedly
shall develop and publish | immediately after the words * have implications on all
a national energy policy Cabinet Secretary shall” participants in the energy
which shall be reviewed sector. Before implementing
every five years. the national energy policy,
the private sector and other
stakeholders views should be
obtained before the policy is
published.
5 5 (4) The Cabinet Section 5(4) “The Cabinet It is recommended to

Secretary shall consolidate
the plans contemplated in
subsection (2) and (3) into
an integrated national
energy plan which shall be
reviewed regularly.

Secretary shall consolidate the
plans contemplated in subsection
(2) and (3) into an integrated
national energy plan which shall
have a planning horizon
appropriate to the nature of the
service and shall be reviewed at
least once every three years™

prescribe a timeline for the
integrated energy plans
contemplated under section 5
(4). This will ensure that
specific milestones can be
established for review within
the specified timeline and at
regular rests.
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Promotion of energy
investments

(1) The Cabinet secretary
shall develop a conducive
environment for the
promotion of investments
in energy infrastructure
development, including
formulation of guidelines
in collaboration with
relevant County agencies
on development of
energy Projects and to
disseminate them among
potential investors”

(1) The Cabinet Secretary shall
develop a conducive
environment for the promotion
of investments in energy
infrastructure development,
including formulation of
incentives and guidelines in
collaboration with relevant
County agencies on development
of energy Projects and to
disseminate them among
potential investors”

There is need to make specific
provision for incentives to
facilitate Private Sector
investment in energy
infrastructure

(1)The management of the
Commission shall vest in
the Board of Directors of
the Commission consisting
of—

(d) five other members
not being public officers
appointed by the Cabinet
Secretary.

Section 12: The management of
the Commission shall vest in the
Board of Directors of the
Commission consisting of-—

(d) five other members appointed
by the Cabinet Secretary to
represent the Private Sector with
experience on energy matters and
nominated by the most
representative Private Sector
body in Kenya.

It is necessary to allow the
Private Sector nominate
names for appointment by
the Cabinet Secretary to
ensure an inclusive
management team that draws
in participation from the
government and the Private
Sector.

Members of the Energy
and Petroleum Tribunal
26 (1) The Tribunal shall
consist of not more than
seven members as follows
(a) a Chairperson and vice
Chairperson who shall be
of opposite gender,
nominated by the Judicial
Service Commission from
among persons qualified
to be judges of the High
Court possessing at least
five years’ experience in
energy and petroleum;

By deleting the word *vice
chairperson”

While the Bill indicates that
the President shall appoint the
Chair and Vice Chair of the
Tribunal, the practice is for
the vice chair to be a person
of the opposite gender and
appointed by fellow members
at the first sitting of the
Tribunal.




43

43 (1) (k) formulate, in
conjunction with the
Institute, a national
strategy for coordinating
research in renewable
energy;

43 (1) (I) undertake, in
conjunction with the
Institute, research,
development and
dissemination of
appropriate renewable
energy technologies;

Delete the word “institute™ and
substitute therefor the word “
Agency”

It is a typographical error.
The Energy Bill (2017)
replaced the Energy Bill
(2015) that created the
Energy and Petroleum

Institute, where the Institute

was renamed to the Nuclear

Power and Energy Agency.
(see side heading of 5.61 —
Conduct of business of the

Agency and 5.2 on definition

of agency)

43

43 (j), develop and
promote, in collaboration
with other agencies, the
use of renewable energy
and technologies,
including but not limited
to biomass, biodiesel, bio-
ethanol, charcoal, fuel-
wood, solar, wind, tidal
waves, small hydropower,
biogas, cogeneration and
municipal waste, but
excluding geothermal;

43 (n) promote, in
conjunction with the
agency responsible for
forests, the use of fast
maturing trees for energy
production including bio-
fuels and the
establishment of
commercial woodlots
including pen-urban
plantations;

43 (o) promote, in
collaboration with other
agencies, the development
of appropriate local
capacity for the
manufacture, installation,
maintenance and

Delete the word “charcoal”

Delete Section 43 (n)

Delete the word “turbines” and
substitute therefor the words
“wind energy converters”

Wood contributes

significantly to respiratory
health problems faced by
women in rural areas and
urban slums and Kenya is

suffering from a depletion of -

forest resources and it is
inappropriate to encourage
more cutting of trees for

energy. The focus should be

on encouraging cleaner
cooking alternatives such as
LPC.

There is a need to promote
shift to modern, clean and
sustainable energy sources
and not actively promote
woody biomass.

=

a

The provisions are related to

renewable energy — use of
turbine is too general.
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operation of renewable
technologies such as bio-
digesters, solar systems,
turbines and other
renewable energy
technologies:;

69

Funds of the Agency
The funds of the Agency
shall comprise-

(b) funds from the
Consolidated Energy
Fund;

Delete Section 69 (b)

The provisions in Section 69
(b) will increase the cost of
doing business. The Authority
should draw its funding from
moneys voted by the
National Assembly.

Promotion of renewable
energy

74(1) The Cabinet
Secretary shall promote
the promotion of
development and use of
renewable energy
technologies, renewable
energy including but not
limited to biomass,
biodiesel, bioethanol,
charcoal, fuelwood, solar,
wind., tidal waves,
hydropower, biogas and
municipal waste.

74 (2) (b), providing an
enabling framework for
the efficient and
sustainable production,
distribution and marketing
of biomass, solar, wind,
small hydros, municipal
waste, geothermal and
charcoal;

74 (2) (c) promoting the
use of fast maturing trees
for energy production
including biofuels and the
establishment of
commercial woodlots
including pen-urban

Delete the words “ charcoal, fuel
wood”

Deleting the words * and
charcoal”

Delete Section 74 (2)(c)

Wood contributes
significantly to respiratory
health problems faced by
women in rural areas and
urban slums and Kenya is
suffering from a depletion of
forest resources and it is
inappropriate to encourage
more cutting of trees for
energy. The focus should be
on encouraging cleaner
cooking alternatives such as
LPG.
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plantations;

74 (2) (h) promoting the
utilization of renewable
energy sources for either
power generation or
transportation;

74(2) (j) promoting the
production and use of
gasohol and biodiesel

74(2) (e) promoting the
development of
appropriate local capacity
for the manufacture,
installation, maintenance
and operation of basic
renewable technologies
such as bio-digesters, solar
systems and turbines;

Deleting paragraphs (h) and (j)
and substituting therefor the
following-

74(2) (h) promoting the
utilization of renewable energy
sources for either power
generation or transportation and
the built environment;

74(2) (j) promoting the
production and use of alcohols
and biofuels for transportation
and other uses.

Delete the word “turbines” and
substitute therefor the word
“energy converter”

To include promotion of use‘
of RE in buildings and in the
Cé&l sector.

There is a need to broaden
the types of biofuels that will
be promoted for use as
transportation fuels. The
biofuels sector is dynamic and
different fuels are being
researched which may offer
innovative solutions. A more
general reference to
promotion of biofuels will -
allow industry to innovate.

The provisions are related to
renewable energy — use of
turbine is too general.

75

Establishment of
renewable energy
resource advisory
Committee
(3) The Renewable Energy
Resource Advisory
Committee may co-opt
such other members as
they deem necessary but
in any case not more than
four members shall be co-
opted.

Delete and replace-

75 (3) “ The Renewable Energy
Resource Advisory Committee
shall co-opt at least two members
with experience on energy
matters from the Private Sector
and nominated by the most
representative Private Sector
body in Kenya including
representation from a nationally
recognized renewable energy
association or body.”

In view of the functions set
out under S. 75 (4), it would
be prudent to expand the
composition of the committee
to include Private Sector
representation to reflect the
voice of the Private Sector on
issues like establishing the *
criteria for allocation of
renewable energy resource”.




78

Cabinet Secretary to
authorize search of
geothermal resources

(4) An Authority granted
under this section shall not
be transferable, and shall
be in force for a period of
one year from the date of
issue, but may be renewed
for a period of one year
from the date of
expiration thereof or from
the expiration of any
renewal.

Delete the words “one year from
the date of issue” and substitute
therefor “not less than one year”

The one year period provided
for by the Authority to dig a
well needs to be extended
because it is not sufficient yet
it involves significant
investment.

79

Cabinet Secretary may
grant a geothermal
resources licence

(1) The Cabinet Secretary
on receiving an
application for the
extraction of geothermal
resources in respect of any
land, may, on the advice
of the Commission, grant
a licence over part or the
whole of a geothermal
resources area under such
terms and conditions as
the Cabinet Secretary may
determine in accordance
with Article 71 of the
Constitution

Delete the words “The Cabinet
Secretary on receiving an
application for the extraction of
geothermal resources in respect of
any land, may, on the advice of
the Commission” and substitute
therefor the words “The Cabinet
Secretary may, on receiving an
application for the extraction of
geothermal resources in respect of
any land, and in consultation
with the Renewable Energy
Resource Advisory Committee”

There is need for a clearer
and elaborate mechanism that
informs decision-making by
the Cabinet Secretary on the
grant of a geothermal
resource licence. S. 78 (1) has
vested exclusive power on the
Cabinet Secretary to make a
determination without
reference to any advisory or
oversight organ

84

Royalty

84 (5) “ The Cabinet
Secretary may, waive,
suspend or reduce the
royalty for any licensee in
the interest of
encouraging the greatest
utilization of geothermal
resources, if the Cabinet
Secretary determines that
this is necessary to
promote development or
that the licence cannot be
successfully operated
under the licence terms”

Insert the words “in consultation
with the Renewable Energy
Resource Advisory Committee™
immediately after the words
“Cabinet Secretary may”

The power granted to the
Cabinet Secretary under
section 84 (5) to “waive,
suspend or reduce the royalty
for any licence” is open to
abuse and could create undue
conflict over the payment of
royalties.
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90

Part IV of the Act -
Renewabie Energy

Section 90
Establishment of a

Renewable Energy Feed in
Tariff System

Insert a new clause-

90 (2) There is established a
renewable energy auction system
with the objective of—

(a) better planning for power
capacity acquisition;

(b) promoting transparency in
the acquisition of
renewable energy
capacities;

(c) ensuring efficient
geographical distribution
of renewable energy
projects; and

(d) inspiring investor
confidence and achieving
price discovery and
reduction for renewable
energy technologies.

Section 90 of the Act should
deal with renewable energy _
Feed in Tariff and the Auction
system.

Regulations on Renewable
Energy Auction System (REAS)
are under development by
the MoE and are awaiting
Cabinet Secretary’s approval
for projects larger than 10
MW. REAS allows for
competitive bidding that
allows for price discovery and
reductions and is the current
international best practice.

92

Regulations on renewable
energy

Insert the following new
paragraph-

(s)administration and
implementation of the renewable
energy auction system which may
include-

(i) volume of auctions:

(ii) qualification requirements
to be met by bids in
renewable energy
auctions;

(iii)auction procedure;

(iv)winner selection process;

(v) seller liabilities:

(vi)frequency of auctions; and

(vii) participating
technologies.

Section 92(2) (a) to (r) does
not adequately distinguish
between the FIT and Auction
System. There needs to be
substantive provision in the
statute for the establishment
of the renewable energy
auction system as proposed in
section 92 (2) (s)

144

Insertion of a new
subclause (2)

Sharing of proceeds from
exploitation of coal

“(2) The Government’s share of
proceeds raised from the
exploitation of coa! resources
shall be deposited in a national

There is a need to ring fence
revenue from coal (and other
natural resources) from the
overall funds held by the
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resource.

sovereign wealth fund.”

National Treasury. This will
ensure that such funds can be
managed more efficiently for
posterity and not used in
financing recurrent
expenditure.

146 Offence relating to By deleting the word This provides clarity on the
carrying out unauthorized “undertaking” and substituting meaning and intent of . 146
activity therefor the words* distribution | with regard to distribution of
146. A person who carries | generation” generated electricity
out any electricity
undertaking without a
licence commits an
offence and shall, on
conviction, be liable to a
fine of not less than one
million shillings, or to a
term of imprisonment not
less than one year or to
both such fine and
imprisonment.

149 Factors to be considered | By deleting the words “after the | It is necessary to provide and

. in an application. Commission confirms to the clarify that 60 days is the
(2) The Commission shall | applicant, in writing, that the maximum period within
process all applications for | application is complete™ and which, an application must be
a licence within sixty days substituting therefor the following | processed which includes
after the Commission words “during which period the | confirmation to an applicant
confirms to the applicant, | Commission shall confirm to the | whether or not the
in writing, that the applicant, in writing, that the application is in order.
application is complete. application is complete” Having the 60 days period

begin running after
confirmation that the
application is complete
creates the risk of applications
being delayed on account of
administrative inaction in the
absence of a clear time frame.

244 Insert a new paragraph to read This amendment seeks to take

as-

(i) applied research, technology
development and innovation
allied to energy sector including
technology needs assessment,
deployment and scaling up.

into account salient areas that
have been left out of the
Consolidated Energy Fund
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3.3 Submission from Anjarwalla & Khana Associates

In a written memoranda MS. Anjarwalla & Khana Associates submitted as follows;-.

CLAUSE | ENERGY BILL, 2017 PROPOSED AMENDMENTS BY RATIONALE
PROVISIONS STAKEHOLDERS

5 Integrated national Insert the words * in consultation | The integrated national
energy plan with the relevant stakeholders” energy plan would have
5(1) The Cabinet immediately after the words * several implications on the
Secretary shall develop, Cabinet Secretary shall” participants in the energy
publish and review sector and Kenyans at large.
energy plans in respect of The plan should be
midstream and developed in consultation
downstream petroleum, with the private sector and
coal, renewable energy other stakeholders.
and electricity so as to
ensure delivery of reliable .
energy services at least
cost. .

5 5(5)The energy plans Insert the words “ legislation and | The energy plans will be
shall— policies” immediately after the prepared by a national energy
(b) serve as a guide for words “ a guide for” in paragraph | service provider and the
energy infrastructure (b) county governments and may
investments; contain vital information that

would form the basis for
legislation and policies.
80 (2) (2) Where any by- (2) Where any by-product The Bill should state that the

product obtained in the
production of geothermal
resources may be
reclaimed for further use
or sale and is a mineral
within the meaning of the
law governing mining,
the licensee shall exploit
the same without
requiring an additional
licence notwithstanding
the provisions of any
other written law.

obtained in the production of
geothermal resources may be
reclaimed for further use or sale
and is a mineral within the
meaning of the law governing
mining, the licensee shall extract
and sell the mineral and shall
apply for a mining license or
permit under the Mining Act,
2016 within three months of
discovering and extracting the
resource, this application and sale
shall be done in accordance with
the provisions of other written
law.

holder of the Geothermal
Resource License should apply
to extract the mineral on
either a small scale or large
scale basis and make an
application as required in the
Mining Act, 2016. The
licensee, however, should
only have the first option of
extracting the mineral once
they receive the Mining
License or Permit and should
pay royalties in accordance
with the Mining Act.
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91

(1) The Cabinet Secretary
may upon
recommendation of the
Commission, make
regulations necessary for
the administration and
implementation of the
feed-in-tariff system.

The Cabinet Secretary shall within
one year after commencement of
the Actand may upon
recommendation of the
Commission, make regulations
necessary for the administration
and implementation of the feed-
in-tariff system.

The Bill should contain a
definite time period within
which the Cabinet Secretary
shall make recommendation:s.
Suggested period should be
one year after
commencement of the Act.
This will promote certainty in
legislation and assist all actors
to make proper decisions.

92

(2) Regulations may be
made under this section
for the following
purposes—

(a) prescribing any forms
that may be required for
the purposes of this Act;

(b) prescribing conditions
upon or subject to which
authorities and licences
may be applied for,
granted or renewed;

(c) providing for the
keeping of records and
the furnishing of
information and returns
by persons authorized by
or under this Act, and
prescribing the nature of
the records, information,
and returns and the form,
manner and time in
which they shall be kept
or furnished;

(d) prescribing matters in
respect of which fees,
rents and royalties are to
be payable under this Act
and the amount of fees
and rents, and persons
liable to pay them

Insertion

“prescribing the type of
information available to the
public under the Access to
Information Act, 2016 and the
procedure for ensuring public
participation in the decision to
grant a Geothermal Resource
License.”

There should be provision a
sub-clause under Clause 92
providing for the Cabinet
Secretary to make regulations
concerning the dissemination
of information and public
participation with regards to
Geothermal Energy
Resources.

10

Functions of the
Commission

(1)The functions of the
Commission shall be to—

Insert the words “and renewable
energy” immediately after the
words “nuclear facilities” in
paragraph (a) (i).

All the functions stated in
subparagraph (iii) fall within
the activities in subparagraph
(i) therefore delete
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(a) regulate—

(i) generation,
importation, exportation,
transmission, distribution,
supply and use of
electrical energy with the
exception of licensing of
nuclear facilities;

(iii) production,
conversion, distribution,
supply, marketing and
use of renewable energy;

Delete subclause (1) paragraph (a)
subparagraph (iii)

subparagraph (iii) and include
the words “ renewable .
energy” in subparagraph (iii)

1

Powers of the
Commission

11.The Commission shall
have all powers necessary
for the performance of its
functions under this Act
and in particular, the
Commission shall have
the power to—

(b) set, review and
approve contracts, tariffs
and charges for common
user petroleum logistics
facilities and petroleum
products;

Insert a new paragraph
immediately after paragraph (b)

“(ba) set, review and approve
incentives that encourage
investments that take into
consideration public interest.”

There needs to be a provision
that mandates the
Commission to use its powers
in a manner that encourages
investment while protecting
the public and taking the
public’s interest into
consideration.

20

Funds of the Commission
(1) The funds of the
Commission shall consist
of—

(a) levies not exceeding
one half of a percent on
the sales of electricity and
petroleum products;

Delete sub clause (1) (a) and
substitute therefor the following-

“(a) levies imposed at the
discretion of the Cabinet
Secretary;”

The proposed amendment
should give the Cabinet
Secretary the discretion to
impose the levies as provided
for under the Energy Act,
2006

22

Powers of Committees or
agents

Insert a new subclause (7)

(7) Any power exercised under
this provision by a committee,
member, officer, employee or
agent appointed under section 21
shall be in accordance with the
Constitution with respect to right
to privacy and property

The powers exercised in
clause 22 should be subjected
to constitutional thresholds in
Articles 31 and 40.
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23

Decisions of the
Commission

(1) The Commission shall
within sixty days from
the date of receipt of a
request by an applicant,
make its decision on any
matter before it.

Delete the word “sixty™ and
substitute therefor the word
“thirty”

The commission has sixty days
from the date of receipt of a
request by an applicant to
make a decision. The timeline
should be reduced because a
shorter period increases the
ease of doing business and as
such works to attract investors
into the country.

32 Arrangement of business | Insert the words “by the Tribunals are usually crippled
(4) The rules of chairperson” immediately after upon formation since it takes
procedure of the Tribunal | the words “ in the Gazette” too long for the Cabinet
shall be published in the Secretary to come up with
Gazette. rules of procedure. It will

make sense for the
Chairperson to publish the
rules of procedure upon
appointment.

35 Remuneration Insert a new subclause The tribunal is unlikely to be

. . busy to warrant full time
‘ (3) The members to 'the Tnb.u?al employment. There is need to
shall serve on a part time basis. save funds by placing the
members on part time basis.
36 Jurisdiction of the Delete the words “ or any other This is in order to prevent

Tribunal

(1) The Tribunal shall
have jurisdiction to hear
and determine all matters
referred to it, relating to
the energy and
petroleum sector arising
under this Act or any
other Act.

(3)The Tribunal shall
have original civil
jurisdiction on any
dispute between a

Act”

Delete subclause (3)

conflict of laws and conflict of
jurisdiction with other
statutory body. It is noted
that the intention that the
tribunal will also have
jurisdiction to hear under the
proposed petroleum
Bill,2017, it is the view that
the petroleum Bill, rather
than the energy Bill should
contain provisions referring to
disputes to the tribunal.

The subclause expands the
energy and petroleum
tribunal jurisdiction and may
capture contractual dispute a
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licensee and a third party
or between licensees.

(4) The Tribunal shall
have original civil
jurisdiction on any
dispute arising out of the
bidding rounds carried
out under the Upstream
Petroleum law.

(7) The Tribunal shall
hear and determine
matters referred to it
expeditiously.

Delete

Delete the word “expeditiously”
and substitute therefor the words
“ within thirty days”

licensee and third party or
between licensees which is
not the intention.

The subclause should
originate in the Petroleum
Bill, 2017.

There is need to have a
reasonable time limit to hear
and determine matters.
Proposed thirty days to be
sufficient.

38

Procedure of the Tribunal
(3) The Tribunal shall
conduct its proceedings
without procedural
formality but shall
observe the rules of
natural justice.

Insert the words “and rules of
evidence of a similar nature”
immediately after the words
“natural justice.

This inclusion that the rules of
Evidence Act similar to the
rules of natural justice be
observed. It would be an .
injustice if hearsay evidence is
admitted in such complex and
high value dispute.

41

Any reference that has
been made to the court.
The Tribunal shall have
appellate jurisdiction to
hear and determine
appeals to all disputes
arising from decisions of
the Commission or
licensing authority
relating to energy matters
and any matter referred
to the Commission or
any licensing authority.

Insert the words “ under this Act”
immediately after the words *
any licensing authority™

This is to prevent any conflict
of laws or conflicts with other
statutory bodies

73

Preparation of resource
maps and renewable
energy resources
inventory

Delete the word “biennially” and
substitute therefor the word
“annually in subclause (2)

Having only one —off
countrywide survey is not
efficient. Therefor there is

need for a regular updated on
the survey ordered by the CS. -
The update should be
annually.




75

Establishment of
Renewable Energy
Resource Advisory
Committee

(2) The Renewable
Energy Resource Advisory
Committee is composed
of—

Insert a new paragraph
immediately after paragraph (g)-
“(h) Director-General of the
Water Management Authority or
his or her representative”

The inclusion of the DG water
management authority as a
member of the committee is
to align the water resources
regulator under the water Act
with the objectives of the
Committee

76 Geothermal resources By deleting clause 76 and Wind and hydro resources
vested in the National substituting therefor with the should be included into this
Government. following new clause- category.

76. All un-extracted-
(a) geothermal resources under or
in any land; and
(b) wind and hydro resources ,
Shall vest in the National
Government.
78 (4) Insert the words “except with the | In energy projects, it is
” express approval of the practice to have investors join
Commission” immediately after into a project as soon as it is
the words “ be transferable” seen to be feasible. The
amendment will enhance ease
of doing business.

79 (3)Cabinet Secretary may | (3) The Cabinet Secretary in It is unclear how the
grant a geothermal granting a licence under this competitive issue of licenses
resources licence. section shall do so in an open, will be undertaken by the

competitive and transparent Cabinet Secretary. The section

manner. should provide guidelines on
how this process will be
meted out.

80 Rights under license. Insert the words “ within the The right should be subject to

(1) Without prejudice to
Part VIII, a licence issued
under section Error!
Reference source not
found. shall, subject to
this Act, confer upon the
licensee the right—

(a) to enter upon the

confines of this Act and other
relevant laws”

the land Act, the Land
Registration Act; the
Community Land Act; and the
Land Control Act.
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land being the subject of
the licence to sink a well
and to extract
geothermal resources and
to do all such things as
are reasonably necessary
for the conduct of those
operations;

84 Royalty Delete subclause (1) and substitute | This is in order to allow
therefor the following new flexibility on the payments of
subclause(1)- royalty
(1) The licensee shall pay a
royalty on the value at the
wellhead of the geothermal
resources extracted as prescribed
by the Cabinet Secretary in
consultation with the
Commission.

88 Charges payable for Delete clause 88 It is unclear why there exist
extraction of geothermal levies/ rentals to the
resources for certain government as well as
purposes royalties. Imposing many
(2) The Cabinet Secretary charges will hinder
shall levy the prescribed investment. The government
fees, and rentals for the should either impose royalties
extraction of geothermal under section 84 of the Bill or
resources for industrial or charges under this section but
commercial purposes in not to both.
accordance with
subsection (1).

93 Requirements of licence Definition of the word “bulk”

for petroleum business.
(3) (1) A person who
wishes to—

(a) undertake refining,
importation, export, bulk
storage or transportation
of petroleum crude or
products must have a
valid licence issued by the
Commission;

The word “bulk storage of
petroleum needs to be
defined and quantified to
avoid ambiguity.
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93 (2) A person who wishes | Delete subclause (2) and A person who carries on the
to carry out the supply of | substitute therefore with the above activity already
petroleum products by following new subclause- requires the licensing
means of a retail “ (2) A person who wishes to authority’s approval under
dispensing station, or of | carry out the supply of petroleum | section 16 of the Bill. The
gas through a centralised | products by means of a retail proposed licence seems to be
reticulation system, must | dispensing station, or of gas a duplication of permits/
have a licence issued by through a centralised reticulation | overlap in roles. This will
the County Government: | system must comply with increase investments costs.

section106 of this Act”.
Provided that any retail
dispensing station or gas
reticulation system
complies with section 106
on construction permits
and are operated in
accordance with National
guidelines published by
Commission.
103 Transfer of a licence or Insert a new subclause (1A) There is need to have specific
. permit immediately after (1)- thresholds for a change of
(1) A licensee shall not (TA) the transfer provided for control. Without a specific
transfer or otherwise under subsection (1) does not threshold it would not be
divest any rights, powers | include the acquisition of a possible for legal practitioners
or obligations conferred | minority stake below twenty per | to determine whether a
or imposed upon the cent of the voting securities of a transfer of 30 % or 40%
licensee by the licence or | licence held solely for the would contribute to a change
permit without the purpose of passive investment. of control.
consent of the licensing
authority.

17 (1) A person engaged in A person engaged in petroleum Operators should contribute
petroleum business shall business shall comply with the to an environmental deposit
comply with the applicable environmental, health | bond as established in the
applicable 0 o ar?c:lheallzh and safety Iawstalnd Environmental Management
environmental, healt shall make an environmenta o
and safety laws. deposit bond as provided for in and Co-ordination Act, 1999.

Section 28 of the Environmental
Management and Co-ordination
Act, 1999
117 (2) (2) In the event of a fire, | (2) In the event of a fire, The amendment seeks to

explosion, oil spill, injury
or fatality occurring in
the course of operating a
petroleum logistics
facility, transportation or

explosion, oil spill, injury or
fatality occurring in the course of
operating a petroleum logistics
facility, transportation or sale of
petroleum, either by accident or

include NEMA as one of the
authorities that certifies
compliance. NEMA is the
authority in charge of
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sale of petroleum, either
by accident or through
negligence, the operator
or person transporting or
selling the petroleum
shall forthwith clean up
the polluted or damaged
environment, at the
operator’s own expense,
to the satisfaction of the
licensing authority and
any other relevant
authority:

Provided that any person
engaged in the storage,
transportation or sale of
petroleum and petroleum
products shall have an oil
clean-up plan in
compliance with the
National Oil Spill Policy,
relevant environmental
health and safety
regulations or guidelines.

through negligence, the operator
or person transporting of selling
the petroleum shall forthwith
clean up the polluted or damaged
environment, at the operator’s
own expense, to the satisfaction
of the licensing authority, the
national body in charge of
environmental management and
any other relevant authority.

ensuring compliance with
environmental legislation as _
well as the body staffed with
relevant experts.

120

Contraventions by
petroleum carrying ships

(3) A person who, while
within Kenya's Exclusive
Economic Zone and
Outer Continental Shelf,
discharges or allows to
escape into the —

(a) petroleum or water
mixed with petroleum;

(b) water from bilges or
tanks;

(c) water used for
flushing pipes and
connections; or

(d) sand used to absorb
petroleum,

commits an offence and
shall on conviction, be
liable to a fine of not less
than ten million shillings,
or to a term of
imprisonment of not less
than five years, or to
both such fine and

Insert a new subclause (3A)-

“The government or a relevant
agency shall as is reasonably
practicable restore the
environment to its former
condition and such costs shall be
recoverable from the owner or
master of ship”

A clause should be included
that allows the government
to clean the water and later
recover the costs from the
owner or master of ship in
the event of failure by the
owner to undertake the
clean-up.
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I

imprisonment and be
responsible, at his or her
own cost, for cleaning
the water and restoring it
to its original status.

156

Keeping of register of
licences and approvals.

(3) The contents of the
register shall be available
for inspection by the
public, during such hours
and subject to the
payment of such fee as
may be prescribed by the
Commission.

Delete subclause (3) and
substitute therefor the following
clause-

The contents of the register shall
be made available for inspection
by the public through the official
website of the Commission.

This is in line with
developments in information
technology.

158

Powers of the
Commission to enter,
inspect and investigate.

(1) The Commission or
any person authorized by
the Commission in
writing may—

Insert subclause (3) (A)-

The Commission shall produce
the license with a seven day
written notice on any pending
inspection.

Only when the Commission
reasonable suspects a breach
of the license conditions. Laws
and regulations can this
proposed notice requirement
be waived.

161

Hydro-electric generation

(2) The Commission shall
before issuing any hydro-
electric power generation
licence have particular
regard to, whether or not
in its opinion—

Insert a new subclause (2)

(A) the Commission in making
any decision on hydro-electric
generation, he or she shall be in
consultation with the agency
responsible for water.

This is reduce conflict in
decision making between
governmental bodies.

162

Direction to operate a
generating plant

(2) For the purposes of
this section, the
expression “extraordinary
circumstances” means
circumstances arising out
of threat to security of
the state, public order or
a natural calamity or such
other circumstances
arising in the public
interest.

Delete subclause (2)

Investors in the power sector
are likely to view this
provision as amounting to an
arbitrary right for the
government to curtail the
production of their plants and
it is likely that they will seek
to have this risk mitigated
through contractual
mechanisms in the relevant
agreements with off/takes and
or governments
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Electricity sales levy

The Cabinet Secretary
may impose a levy of up
to five percent on all
electricity consumed in
the country, the proceeds
of which shall go intc the
Rural Electrification
Programme Fund, set up
under sectionError!
Reference source not
found.

Amend the clause by deleting the
word “impose” and substitute
therefor the words “ may
prescribe regulations imposing

198

Power to develop energy
infrastructure on any land
A person may develop
energy infrastructure,
including but not limited
to electric supply lines,
petroleum or gas
pipelines, geothermal or
coal infrastructure, on,
through, over or under
any public, community or
private land subject to
the provisions of this Act
and relevant written law.

198.A person may develop
energy infrastructure, including
but not limited to electric supply
lines, petroleum or gas pipelines,
geothermal or coal infrastructure,
on, through, over or under any
public, community or private
land subject to the provisions of
this Act, an Environmental Impact
Assessment and relevant law.

The clause appears to place
energy infrastructure above
any other national
considerations, including the
Constitution that entitles us to
a clean and healthy
environment. It seems to
allow energy companies to
build anything on any
government property such as
archeological sites, national
parks and forests. Kenya’s
national interest needs to be
taken into account. Allowing
unfettered access by such
companies to these critical
sites is a dangerous move.
Therefore there is a need to
curtail this free access by
making it express for one to
seek an environmental impact
assessment before developing
any energy infrastructure.
The provision (CAK) presents
the greatest threat to our
critical ecological systems and
it fails to exempt protected
areas from infrastructure
associated with energy
production, conveyance and

supply.
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206 (1)

Installation of energy
infrastructure along
roads, railways

(1) For the purpose of the
production, conveyance
and supply of energy, a
licensee may erect, fix,
install or lay any electric
supply lines, oil or gas
pipelines, other
infrastructure or
apparatus in, through,
upon, under, over or
across any public street,
road, railway, tramway,
river, canal, harbour or
Government property,
including forests,
National parks, reserves
and heritage sites, in the
manner and on the
conditions as provided in
this Act.

Insert the words “subject to an
Environmental Impact Assessment
and any relevant law.”

Amendment from Nature Kenya
Insert the words “subject to the
provisions of the Constitution
and the Environmental
Management and Coordination
Act.”

The amendment seeks to
exclude the access and
utilisation of forests, National
Parks, reserves and heritages
sites. These protected areas
are mere 8% of the total land
area.

There is need to subject any
development to an EIA in
accordance to EMCA and
other sectoral laws such as
wildlife Act, Forest and
Conservation Act among
others

209 )

(2) The Cabinet Secretary
shall, prior to the
declaration of any area as
an energy resource area
under sub-section (1),
consult with the County
Government which the
Cabinet Secretary
considers necessary or
appropriate to consult in
the declaration of such
area as an energy
resource area.

(2) The Cabinet Secretary shall,
prior to the declaration of any
area as an energy resource area
under sub-section (1), consult
with the relevant County
Government, local communities
any other relevant agency
appropriate to consult in the
declaration of such area as an
energy resource area.

Before declaring an area an
energy resource area, there is
need to consult other
stakeholders other than the
county governments. Public
participation should be
increased under these
circumstances due to the
impact of the projects
anticipated.

art X

Deals with Miscellaneous
provisions

Insertion of a clause to read as:

The Cabinet Secretary in
consultation with the Commission
and the Commission on
Administrative Justice shall cause
the following regulations and
guidelines to be published:

(a) the manner in which
information can be accessed from
the Commission;

(b) the method of public

The amendment seeks to
provide directions on public
participation, how to access
information and which
information should be availed
to the public.

This is vital as it will
contribute to the inclusion of
the National Value of public
participation envisioned in
Article 10 and the Right to
Access Information (Article
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consultations; and 35).

(c) a grievance redress process to
the Commission.

3.4 Submissions by Members of Parliament from Ukambani Region

The Members of Parliament of Ukambani Region in a written submission made the
following submissions.

1. The local community share in terms of royalties should be increased from five
percent to ten percent of the National Government share payable to a trust fund

managed by a board of trustees consisting of the elected leaders representing the
sub-counties.

2. There is need to make provision that prior to the production of coal, land
adjudication should be undertaken in terms of determining and authenticating
ownership of land through issuance of title deeds to the members of the local
communities.

3. There is also need to amend the Bill to make provision for compensation of land
acquired for purposes of producing coal. The process of compensating the owners
of land should however be undertaken once negotiations with the local
communities have been done and concluded. There is also need to take into
account the cultural values of the local communities in determining