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CHAIRPERSON'S FOREWORD

This Report contains the proceedings of the Departmental Committee on Justice and Legal

Affairs on its consideration of the Judges' Retirement Benefits Bill (Notionol Assembly Bill No.

27 of 2025) which was published on ll'h June 2025. The Bill was read a First Time in the
House on 26'h June 2025 and committed to the Committee to facilitate public participation.

The Bill seeks to provide for the pension and other retirement benefits to judges of superior
courts and in turn realize the principles of the independence of the Judiciary in exercising
judicial authority.

ln compliance with Article I l8(b) of the Constitution and Standing Order I 27(3), the
Committee placed an advertisement in the print media on 27'h June 2025 inviting the public
to submit memoranda by way of written statements on the Bill. ln addition, the Committee
vide letter referenced NAlDDCUlACl2025l074 dated 30'h July 2025 invited key stakeholders
to submit views on the Bill and attend a public participation forum on 7'h August 2025. The
memoranda were to be received on or before I I 'h July 2024 at 5.00 pm (East African Time).
By the close of the submission deadline, the Committee had received views from twenty (20)

stakeholders. Out of these, eighteen ( l8) were written memoranda while two (2) were oral
submissions.

The Kenya Judges Welfare Association (KJWA), Judicial Service Commission (SC), the Judges'
Retirement Benefits Bill Taskforce, Office of the Attorney General and Department of Justice
(AG), Law Society of Kenya (LSK), Kenya Law Reform Commission (KLRC), Kenya National
Commission on Human Rights (KNCHR), The NationalTreasury, Office of the Controller of
Budget, Public Service Commission (PSC), Salaries and Remuneration Commission (SRC),

Kenya Union of Post Primary Education Teachers (KUPPET), lnstitute of Certified Public

Accountants of Kenya (ICPAK), Kituo cha Sheria, Uraia Trust, SeeTahTee Studio, Francis

Sitati, Naomi Sitati, Wendy Faith Muganda LLM and John Angolo Save their views on the Bill

which the Committee considered in the preparation of this Report.

While considering the Bill, the Committee observed that the pension arrangement for judges

is currently prescribed by the Pension Act (Cap. I 89) which came into operation on I " January
1946. ln 2010, the government undertook pension reforms in the public sector shifting the
pension schemes in the public sector from defined benefit to defined contribution schemes.
The pension reforms were introduced through the Public Service Superannuation Scheme Act
(Cap. l89A) which established the contributory public service superannuation scheme for
providing retirement benefits to persons in the public service excluding the judicial service.
Additionally, the pension for the Chief Justice and the Deputy Chief Justice are regulated by
the Retirement Benefits (Deputy President and Designated State Officers) Act (Cap. l97B).
The implication of these reforms is that judges are the only State officers and public officers
whose pension is still governed by the Pensions Act which is not responsive to the
contemporary realities and does not take into account the unique attributes of the role of
judges. Therefore, the Bill seeks to provide judges with a pension that is honourable and

assures judges have a dignified life after retirement taking into account their unique
contributions to the countD/.

The Committee is grateful to the Offices of the Speaker and Clerk of the National Assembly
for the logistical and technical support accorded to it during its consideration of the Bill. The
Committee further wishes to thank the KJWA, JSC, the Judges' Retirement Benefits Bill
Taskforce, AG, LSK, KLRC, KNCHR, The National Treasury, Office of the Controller of
Budget, PSC, SRC, KUPPET, ICPAK, Kituo cha Sheria, Uraia Trust, SeeTahTee Studio, Francis
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Sitati, Naomi Sitati, Wendy Faith Muganda LLM and John Angolo for submitting memoranda
on the Bill. Finally, I wish to express my appreciation to the Honourable Members of the
Committee and the Committee Secretariat who made useful contributions towards the
preparation and production of this report.

On behalf of the Departmental Committee on Justice and Legal Affairs and pursuant to the
provisions of Standing Order 199(6), it is my pleasant privilege and honour to present to this
House the Report of the Committee on its Consideration of the Judges' Retirement Benefits
Bill (Notionol Assembly Brll No. 27 of 2025).

It is my pleasure to report that the Committee has considered the Judges' Retirement Benefits
Bill (NotionolAssembly Bill No. 27 of 2025) and has the honour to back to the National Assembly
with the recommendation that the House considers and passes the Bill at Second Reading,

Committee Stage and Third Reading with appropriate amendments to incorporate the
views of the public and stakeholders, the Committee and Members.

Hon. Murugara George Gitonga, MP
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CHAPTER ONE

PREFACE
.l Establishment of the Committee

The Departmental Committee on Justice and Legal Affairs is one of twenty departmental
committees of the National Assembly established under Standing Order 2 I 6 whose mandate
pursuant to the Standing Order 216 (5) is as follows:

i. To investigote, inquire into, ond report on oll motters relotrng to the mondote, monogement,
octivities, odministrotion, operotions ond esamotes of the ossigned ministries ond deponments;

ii. To study the progromme ond policy objedives of ministries ond deportmen* ond the
efltctiveness of the implem entoti o n ;

iii. To, on a quanerly bosis, monitor ond repoft on the implementotion of the notional budget in

respect of its mondate;
iv. To study and review oll legislotion referred to iU
v. To study, ossess ond onolyse the relotive success of the ministries ond deportments os meosured

by the results obtoined os compored with their stoted objeaives;
vi. To investigote ond inquire into oll motters reloting to the ossigned ministries ond deportments

os they moy deem necessory, ond os moy be referred to them by the House;

vii. To vet ond report on oll oppointments where the Constitution or ony low reguires the Notionol
Assembly to opprove, except those under Stonding Order 204 (Committee on Appointments);

viii. To exomine treoties, ogreernents ond convenilons;

ix. To moke reports and recommendotions to the House os often os possible, including
recommendotions of proposed le$slotion;

x. To consider repofts of Commissions ond lndependent Offces submined to the House pursuont

to the provrsions of Anicle 254 of the Constitution; ond
xi. To exomine ony questions roised by Members on o motter within its mondote.

1.2 Mandate of the Committee
2. ln accordance with the Second Schedule of the Standing Orders, the Committee is mandated

to consider:
a) The Judiciary;
b) Tribunals;
c) Access to Justice;
d) Public prosecutions;
e) Ethics, lntegrity and Anti-corruption;
0 Correctionalservices;
g) Community service orders and witness protection;
h) ConstitutionalAffairs;
i) Sovereign immunity;

i) Elections including referenda;
k) Human rights;
l) Political parties; and
m) The State Law Office including insolvency, law reform, public trusteeship, marriages and

legal education.

3. ln executing its mandate, the Committee oversights the following Ministries, Depaftments and

Agencies:
a) The Judiciary;

Repon of the Deportmentol Committee on ,fustice ond Legol Affoirs on its considerotlon of the
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b) Judicial Service Commission;
c) State Department for Correctional Services;
d) State Law Office and Department of Justice;
e) State Department for Justice, Human Rights and Constitutional Affairs;

0 Office of the Director of Public Prosecutions;
g) Ethics and Anti-Corruption Commission;
h) lndependent Electoral and Boundaries Commission;
i) Commission on Administrative Justice;
j) Office of the Registrar of Political Parties;
k) Witness Protection Agency;
l) Kenya National Commission on Human Rights;

m) Kenya Law Reform Commission; and
n) Council of Legal Education.
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ludges' Retirement Benef?ts Bill (Notionol Assembly Eill No. 27 of 2025)

2



1.3 CommitteeMembership

4. The Committee was reconstituted by the House on 5'h March 2025 and comprises the following
Members:

Chairperson
Hon. Murugara George Gitonga, CBS, MP

Tharaka Constituency
UDA Party

Vice-Chairperson
Hon. Mutuse Eckomas Mwengi, OGW, MP

Kibwezi West Constituency
MCCP Party

Hon. Gladys Boss, MGH, MP
Uasin Gishu Constituency

UDA Party

Hon. Onyiego Silvanus Osoro, CBS, MP
South Mugirango Constituency

UDA Party

Hon. Wetang'ula Timothy Wanyoyi, CBS, MP

Westlands Constituency
ODM Party

Hon. Muchira Michael Mwangi, MP
OlJorok Constituency

UDA Party

Hon. MakaliJohn Okwisia, MP
Kanduyi Constituency

FORD-Kenva

Hon. Aden Daud, EBS, MP
Waiir East Constituency

lubilee Partv

Hon. Maalim Farah, EGH, MP
Dadaab Constituency

WDM-Kenya

Hon. Francis Kajwang' Tom Joseph, CBS, MP

Ruaraka Constituency
ODM Party

Hon. (Dr.) Otiende Amollo, SC, EBS, MP
Rarieda Constituency

ODM Party

Hon. Muchangi Karemba, CBS MP
Runyenjes Constituency

UDA Party

Hon. Mogaka Stephen M., MP
West Mugirango Constituency

lubilee Party

Hon. Siyad Amina Udgoon, MP
Garissa County (CWR)

lubilee Party

Hon. CPA Suleka Hulbale Harun, MP
Nominated Member

UDM Party
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1.4 Committee Secretariat

5. The Committee is well-resourced and facilitated by the following staft

Mr. Ahmed Salim Abdalla
CIerk Assistant I / Head of Secretariat

Mr. Ronald Walala
Senior Lega! Counsel

Ms. Jael Ayiego
Clerk Assistant lll

Mr. Omar Abdirahim
Fiscal Analyst I

Mr. John Nduaci
Serjeant-At-Arms

Ms. Mary Kamande
Public Communications Officer lll

Mr. Abdikafar Abdi
Clerk Assistant lll

Mr. lsaac Nabiswa
Legal Counsel ll

Ms. Vivienne Ogega
Research Ofiicer lll

Mr. Meldrick K. Sakani

Audio Assistant

Mr. Calvin Karung'o
Media Relations Officer lll

Mr. Silas Opanga
Hansard Reporter lll
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CHAPTER TvvO

2 OVERVTEW OF THE 
'UDGES' 

RETTREMENT BENEFTTS BILL (NATIONAL
ASSEMBLY BILL NO. 27 OF 2025)

2.1 Background

6. The Bill, sponsored by the Hon. Kimani lchung'wah, EGH, MP, was published on I l'h June 2025
and read a First Time in the House on 26'h June 2025 (Annexure 3). lt was thereafter committed
to the Committee in line with Standing Order 127(l) of the National Assembly Standing
Orders.

2.2 Summary of Legal Provisions

7. The Bill seeks to provide for the pension and other retirement benefits to judges of superior
courts. The Bill seeks to realize the principles of the independence of the Judiciary in exercising
judicial authority.

8. ln particular:

(") Clause 3 and 4 provides that the provisions, once enacted, shall apply to:
(i) a judge who is in office at the commencement of the Act to the extent provided

in Part ll;
(ii) a judge who is appointed to office after the commencement of the Act to the

extent provided under Part lll; and

(iii) a judge who retired from office in accordance with Article 167 of the Constitution
at any time after 27th August 2020 but before the but before commencement of
the Act to the extent specified in Part lV.

(b) Clause 5 provides for the right to pension or gratuity to a judge. Pension shall vest in
a judge who has completed ten years of pensionable service while service gratuity shall

be paid to a judge who has served for a period of less than ten years.

(.) Clause 5 and 7 provides that the qualifying service for pension shall be ten years and
that prior public service by a judge shall form part of the qualifying service where there
is no break in service after appointment to public office.

(d) Clause 8 provides that, within twelve months after the commencement of the Act, a
judge may elect to transfer all accrued pension under the judicial service pension or any
other contributory pension scheme in the public service or retain the pension under
the scheme in which the pension accrued.

(") Clause 9 provides that the pension, gratuity and benefits shall be a charge on the
Consolidated Fund. Article 206(2)(c) states that money may be withdrawn from the
Consolidated Fund as a charge against the Fund authorised by the Constitution or an

Act of Parliament.

(f) Clause | 0 provides for the computation of the judge's pension. A judge shall be entitled
to an annual pension equalto one-four-hundred-and-eightieth of the judge's pensionable
emoluments (basic salary and house allowance) for each completed month of service.

Report of the DePortmentol Commlttee on /ustice ond Legol Affotn on its considerotion of the
ludges'Retirement Benefts Bill (Notionol Assembly Eill No. 27 of 2025)

5



(S) Clause I I allows a judge entitled to pension to commute the payment of the pension
and that once this option is exercised, it shall be in writing and irrevocable. A judge may
commute up to one-quarter of their annual pension at an equivalent of twenty times
and the balance of three-quarters shall be paid as a monthly pension.

(h) Clause I2 provides that pension accrue daily but shall be payable monthly in arrears
from the Consolidated Fund.

(i) Clause l3 provides that a pension increase equivalent to the increase in the Consumer
Price lndex shall be paid annually. However, the percentage increase shall not exceed
5%or belessthan l%.Theprovisionsof thePensions(lncrease)Actshall notapply.

0) Clause l4 sets the maximum pension payable at an amount not exceeding the amount
of pensionable emolument earned by a sitting judge in the same position as that which
the retired judge occupied on retirement.

(k) Clause l5 provides for payment of death gratuity to the surviving spouse of a judge

who dies before attaining the qualifying service. The gratuity is calculated at one month's
pensionable emolument for each year of service. lf the judge is survived by more than
one spouse, the gratuity shall be shared equally among the surviving spouses.

(l) Clause l6 provides for the computation of service gratuity as one-four-hundred-and-
eightieth of their pensionable emoluments for each completed month of service
multiplied by five.

(r) Clause l7 provides for the retirement benefits due to a fudge who is removed from
office because of inability to perform the functions of the office due to physical or mental
incapacity. The pension payable shall not be less than fifty percent of the pension the
judge would have been entitled to had the judge retired on attaining the retirement age.

(n) Clause I8 provides for the pension payable to a spouse of a judge, who is entitled to
pension, dies before attaining the retirement age and pension payable to a spouse of a

retired judge. The pension shall be paid for 5 years after the death of the judge or retired
judge.

(") Clause l9 provides for the equal sharing of the pension among the surviving spouses
where the deceased judge or deceased retired judge is survived by more than one
sPouse.

(p) Clause 20 makes provision on payment of additional pension to a surviving spouse in
respect to an), eligible child or children of a deceased ludge or a deceased retired judge.

The rate of the additional pension payable will depend on the number of eligible children.
However, pension in respect to an eligible child/children shall not be payable if the
deceased retired iudge entered into the marital relationship after retirement.

(q) Clause 2l provides for the payment of pension to eligible child/children upon death of
the surviving spouse of a deceased judge or a deceased retired judge.

Report of the Departmentol Committee on tustlce ond Legol Affoin on its considerotion of the
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(0 Clause 22 provides for right of pension to a judge who is retired upon re-orSanisation
of the office after serving as a judge for at least ten years but has not attained the
mandatory retirement age.

(s) Clause 23 provides for non-pension benefits that accrue to a judge upon retirement,
including monthly transport allowance which shall be payable as a lump sum, a medical

cover, diplomatic passports and access to all airport government lounges.

(0 Clause 24 provides for the definition of "judge" and "member" to mean a person
appointed as a judge after the commencement of the Act.

(r) Clause 25 establishes the Judges' Retirement Benefits Fund which shall be managed by

a Board of Trustees. All contributions shall be paid into the Fund while the pension

benefits shall be paid out of the Fund.

(r) Clause 26 provides that the government shall deduct a sum calculated at the rate of
75% of the judge's monthly pensionable emoluments and pay the sum into the Fund as

the member's monthly contribution. The tovernment shall also pay into the Fund a sum

calculated at the rate of 15% of the member's monthly pensionable emoluments as

government's monthly contribution.

(n ) Clause 27 provides for a life insurance policy for each member whose cost shall be

met by the government.

(*) Clause 28 allows a member to make additional voluntary contributions to his or her
retirement savings account.

(y) Clauses 29-41 of the Bill makes provisions on the establishment of the Board of
Trustees, composition of the Board of Trustee, qualifications for appointment as a

trustee. Tenure of office of the trustees and the functions of the Board of Trustees.

(r) Clause 42 provides that an administrator shall establish and maintain a retirement
savings account for each member and that the administrator shall issue the member an

annual statement of the member's retirement savings account.

("a) Clause 43 states that the benefits derived from a member's contributions together
with accrued interest shall immediately vest in the member while the benefits derived
from the government's contribution shall vest in the member after one year.

(bb) Clause 44 provides that a member shall not be entitled to withdraw the balance in
their retirement savings account except upon retirement from service. However, upon
leaving employment, a member may withdraw his or her contributions and any
additional voluntary contributions.

(cc) CIause 45 provides that a member shall be entitled to make withdrawals when they
retire from service upon attaining the mandatory retirement age, when they opt to
retire early or on medical grounds.

(dd) Clause 46 provides for the payment of retirement benefits. A member may withdraw
a lump sum capped at one-third of the balance in the member's retirement savings

Report of the Deportmentol Committee on /ustice ond Legol Affotrs on its considerotion of the
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account. The retirement benefits may also be paid as income drawdown on monthly or
quarterly withdrawals or monthly or quarterly annuity for life purchased from a life
insurance company.

(ee) Clause 47 provides for the requirement of a member to furnish the Board with
particulars of the member and particulars of the dependants of the member which shall
be used for purposes of processing and paying benefits.

(f0 Clauses 48 and 49 provide that upon the death of a member, the benefits shall be paid

to the persons nominated by the member and that the Board shall have discretion on
choosing the most suitable mode of payment of the dependant's benefits.

(S8) Clause 50 provides for payment of benefits of a member who dies in service. The
benefits shall be paid to either the dependants or the administrator of the estate of the
member.

(hh) Clause 5l provides for the terms of payment of benefits of a member who dies in
retirement. Where the member had opted for an income drawdown, the member's
dependant shall receive a pension that is equivalent to the unutilised balance and where
the member had opted for annuity payment, the payment to the dependants shall be

subject to the annuity.

(ii) Clause 52 provides that the benefits payable on death of a member shall notform part
of the estate of that member.

(i) Clause 53 prohibits payment out of the Fund to the government without prior written
consent of the Retirement Benefits Authority or to a member while still in service or
to any person as a loan or advance except as provided under the Act or the Retirement
Benefits Act.

(kk) Clause 55 provides for additional benefits including a medical cover, a diplomatic
passport and access to Sovernment lounges in all airports within Kenya.

(ll) Clauses 56 - 65 provide for the appointment and functions of the administrator of the
Fund, appointment and functions of the manager of the Fund, appointment and functions
of the custodian of the Fund, duty of care placed on the administrator, manager and

custodian of the Fund and financial provisions including source of funds for the Fund,

expenses of administering the Fund, accounts and audit, annual estimates and annual
general meeting.

(mm) Clause 66 provides for additional benefits including a medical cover, a diplomatic
passport and access to government lounges in all airports within Kenya

(nn) Clauses 67 - 72 provide for miscellaneous provisions including functions of the
Cabinet Secretary, exemption from National Social Security Fund Act, appeal provisions.
Clause 7l provides for the power to make regulations and Clause 72 provides for
savings and transition provisions,

Report of the Deportmental Commlttee on /ustice ond Legol Affotrs on its considerotion of the
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CHAPTER THREE

3 PUBLIC PARTICIPATION AND STAKEHOLDER ENGAGEMENT ON THE
BILL

3.1 Legal Framework on Public Participation

9. Article 118 (l)(b) of the Constitution provides that:
"Porlioment sholl focilitote public ponicipotion ond involvement in the legislotive ond other business

of Porliament ond its Committees."

10. The National Assembly Standing Order 127 (3) and (3A) stipulates that:
"(3) The Deponmentol Comminee b which o Bill is committed sholl focilitote public porticipation on

the Billthrough on oppropriote mechanism including-
(a) inviting submission of memoronda;
(b) holding public hearings;
(c) consulting relevont stokeholders in o sector; ond
(d) consulting experts on technicol subjects.

(3A) The Departmental Comminee sholl toke into occount the views ond recommendotions of the
public under porogroph (3) in iu repoft to the House."

3.2 Memoranda Received on the Bill

I I . Pursuant to the aforementioned provisions of the law, the Committee placed an advertisement
in the print media on 27'h June 2025 (Annexure 4) inviting the public to submit memoranda by
way of written statements on the Bill. Further, the Committee vide letter referenced
NAlDDCUlACl2025l074 dated 30'h July 2025 (Annexure 5) invited key stakeholders to submit
views on the Bill and attend a public participation forum on 7'h August 2025.

12. To this end, the Committee received oral and written submissions from twenty (20)
stakeholders. Out of these, two (2) were oral submissions from the National Treasury and the
lnstitute of Certified Public Accountant of Kenya (ICPAK) while eighteen (18) were written
memoranda from the Kenya Judges Welfare Association (KJWA), Judicial Service Commission

flSC), the Judges' Retirement Benefits Bill Taskforce, Office of the Attorney General and

Department of Justice (AG), Law Society of Kenya (LSK), Kenya Law Reform Commission
(KLRC), Kenya National Commission on Human Rights (KNCHR), Office of the Controller of
Budget, Public Service Commission (PSC), Salaries and Remuneration Commission (SRC),

Kenya Union of Post Primary Education Teachers (KUPPET), Kituo cha Sheria, Uraia Trust,
SeeTahTee Studio, Francis Sitati, Naomi Sitati, Wendy Faith Muganda LLM and John Angolo.
The memoranda are annexed to this Report as Annexure 6.

I 3. The KJWA, JSC, the Judges' Retirement Benefits Bill Taskforce, AG, the Office of the Controller
of Budget, The National Treasury, SRC, PSC, KUPPET, LSK, ICPAK, Kituo cha Sheria and Uraia
Trust attended the public participation forum on 7'h August 2025 and gave their views on the
Bill.

14. Furthermore, the Committee held further engagements with the Office of the Controller of
Budget and the SRC on the Bill on 23'd October and 4'h November 2025, respectively.
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15. The KJWA, lSC, Judges' Retirement Benefits Bill Taskforce, AG, The National
Treasury, ICPAK, KUPPET, SeeTahTee Studio, Francis Sitati, Naomi Sitati and
Wendy Faith Muganda LLM were in support of the Bill in its entirety. The LSK, KLRC,
KNCHR, PSC, Kituo cha Sheria, Uraia Trust and John Angolo supported the Bill with
additional recommendations while the Office of the Controller of Budget and SRC
expressed reservations on the Bill.

15. They submitted as follows:

3.2. I Submissions in support of the Bill
17. The KjWA, JSC and the Judges' Retirement Bene{its Bill Taskforce submitted

memoranda in support of the Bill on the following grounds, that the Bill:
(a) is responsive to the contemporar), realities not envisioned in the colonial Pensions

Act;
(b) shall strengthen judicial independence by guaranteeing security in retirement;
(c) adopts a balanced transition to modern pension arrangements ensuring continuity for

current judges whilst aligning new arrangements with the broader public sector
reforms and fiscal prudence;

(d) provides for a realignment of pensionable emoluments allowing for a smoother income
transition upon retirement and better reflects the financial realities of judicial life;

(e) provides for essential post-retirement benefits for judges in accordance with the
Constitution of Kenya, 2010;

(0 recognizes the unique nature of judicial service including professional isolation and

ethical obligations which subjects judges to extensive restrictions on conduct, lifestyle
and speech;

(g) provides for judges' pension benefits similar to comparable jurisdictions and in line
with international best practice; and

(h) aligns with the pension reforms initiated through Treasury Circular No. l8 of 2010
proposing a shift of pension schemes in the public sector from defined benefit to
defined contribution.

18. Noting that the Bill does not raise any constitutional or legal issues and their involvement with
the Judiciary and the National Treasury in the development of the Bill, the AG vide letter
referenced AG1LDDl635ll I l0 dated 7'h August 2025 was in full support of the Bill.

19. KUPPET also supported the Bill in its entirety for the following reasons, that the Bill:

(a) safeguards the dignity and wellbeing of retired judges;

(b) adopts the inflation-based pension model to preserve purchasing power;
(c) supports the inclusion of post-retirement medical and psychosocial support systems;

and
(d) uses a framework that could inform broader pension reforms for other vulnerable

categories of workers.

20. The National Treasury also expressed its support of the Bill in its entirety

21. While supporting the Bill, SeeTahTee Studio, Francis Sitati, Naomi Sitati and Wendy
Faith Muganda LLM noted that the Bill would ensure equal treatment of all judges.
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3.2.2 Submissions on Proposed Amendments

Clause 2

22. KLRC proposed amending the definition of 'eligible child' to harmonize the age limit for
children at twenty-four (24) years to ensure consistency across pension schemes and reduce
administrative complexity.

23. Kituo cha Sheria proposed refining the definition of 'eligible child' to better reflect criteria
for disability-related incapacity in line with Article 54 of the Constitution.

24. PSC proposed amending the definition of 'eligible child' to delete the words 'and is not, for
the time being, maintained out of money provided by the government in a hospital or a similar
institution'. This is because the definition, as drafted, may amount to discrimination in view of
the Social Health lnsurance Fund where all persons in a hospital would be maintained out of
mone), provided by the Government.

25. The Office of the Controller of Budget proposed restricting the definition of 'pensionable

emoluments' to basic salary for equity and harmony across the public service and to ensure
fiscal sustainability in accordance with Article 230 of the Constitution and SRC's advisories
excluding house allowances from pensionable emoluments.

26. ln its memoranda dated 25th July, 22nd September and 3rd November 2025, SRC proposed
restricting the definition of 'pensionable emoluments' to basic salary as set by the Commission
for equity, harmony and fairness across the public service.

Committee Observation
27. The Committee observed that the Public Service Superannuation Scheme Act, which provides

for retirement benefits to persons in the public service, defines "child" to include a child who
has attained the age of eighteen years but is under the age of wenty-five years and is
undertaking ful l-time education.

28. ln the definition of "pensionable emoluments", the Committee observed that the retirement
benefits for judges are currently calculated on the basis of basic salary, excluding allowances.
Therefore, the retirement benefits of judges should align with the principles of equity and

fairness and should not undermine the income replacement ratio on retirement. Additionally,
the Committee noted that including house allowance as part of the pensionable emoluments is
in line with the National Retirement Benefits Policy which recognizes the importance of
guaranteeing housing to retirees.

Clause 3

29. KLRC proposed deletion of sub-clause (3) to align with the court's decision in Tronsparency
lnternotionol v Auditor Generol (2018) which declared such supremacy clauses as vague and
serving no purpose.

Committee Observation
30. The Committee observed that the conflict of law clause is necessary to avoid uncertainties

about which law is applicable.
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Clause 5
31. PSC proposed reducing qualifying service from ten to five years to align with the proposals

being made to reduce the qualifying service under the Pensions Act, Cap !89.

Committee Obseruation
32. The Committee observed that currently, the Pension Act provides that the qualifying service

for pension as ten years. Reduction of the period as proposed would significantly impact on
available resources to meet pension payments.

Clauses I and 9
33. Kituo cha Sheria noted that while the Bill refers to the Consolidated Fund, it does not

sufficiently clarify the operational relationship with the Judiciary Fund. Thus, proposed amending
the Bill to explicitly provide that, once approved by the National Assembly, the funds charged
on the Consolidated Fund shall be paid directly into the Judiciary Fund for administration to
promote financial autonomy for the Judiciary and uphold the principles of separation of powers
and fiscal independence.

Committee Observation
34. The Committee observed thatArticle 173 of the Constitution establishes theJudiciary Fund to

be used for the administrative expenses of the Judiciary and such other purposes as may be

necessaD/ for the discharge of functions of the Judiciary. The Committee noted that Article
173(4) provides that upon approval by the National Assembly, the expenditure of the Judiciary
shall be a charge on the Consolidated Fund and the funds shall be paid directly to the Judiciary
Fund. Article 173 of the Constitution therefore already clarifies the relationship between the
Consolidated Fund and the Judiciary Fund.

Clause l0
35. KLRC proposed rewording sub-clause (l) to provide that the pension calculation formula

should be prescribed in regulations for flexible adjustments based on changing economic
realities.

36. PSC proposed amending sub-clause ( ! ) to reduce the qualiffing service from ten to five years
in line with its proposed amendment to clause 6.

37. Kituo cha Sheria noted that sub-clause (3) restricts pension access for judges who leave office
before attaining sixty-five (65) years contrary to Article !67( l) of the Constitution which
provides for voluntarf retirement at sixty-five (65) years and mandatory retirement at seventy
(70) years. Thus, Kituo cha Sheria proposed harmonization of the clauses on qualifying service
and benefit accrual with these constitutional thresholds.

Committee Observation
38. The Committee observed that providing the formula for computing pension to be prescribed

in regulations runs the risk of the responsible authoriq/ failing or delaying in making the
necessary regulations. The Committee further observed that sub-clause (3) restricts access to
benefits by a judge who leaves office before attaining the age of sixty-five years. lt does not
conflictwith the provisions of Article !67(l) on retirement upon attaining the age of sixty-five
years.
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Clause l3
39. KLRC proposed amending the clause to provide for pension increases to be governed under

one regime, Pensions (lncrease) Act Cap. 190, to avoid inconsistencies and administrative
complexities across multiple mechanisms for pensions increases in the public service.

40. Uroia Trust proposed removing the pension increase cap in sub-clause (3) and replacing with
a suitable percentage increase taking into account long-term inflation needs.

Committee Observation
41. The Committee observed that the Pension (lncrease) Act (Cap. 190) stipulates that pensions

are to be increased at the rate of 3% every two years. However, this rate does not correspond
with the fluctuating economic situation marked by varying inflation rates.

Clause l4
42. PSC proposed deleting sub-clause (2) as it would unfairly and unlawfully deny a person pension

benefits that have lawfully accrued in a contributory pension scheme in the public service for
the previous period of service of the person and amount to discrimination against a person
who previously served in the public service before appointment as a judge.

Committee Observation
43. The Committee observed that the provisions of Clause l4(2) are designed to allow consistency

and fairness in pension administration for judges who have earned pensions relating to prior
public service.

Clause l9
44. Ktuo cho Sheria proposed revising the fifty percent cap to allow for ludicial discretion or

special consideration in cases of hardship or multiple dependants in line with Article 43 of the
Constitution and the best interests of dependants.

Committee Observation
45. The Committee observed that capping the rate of pension payable to a spouse or spouses at

fifty percent ensure fiscal sustainability. Also, a capped pension rate is meant to provide
continuinS financial support and avoid double benefit.

Clause 22
46. KRLC submitted that reference to 'reorganization of office' in the clause is inconsistent with

Article 167 of the Constitution provisions on the tenure of judges.

Committee Observation
47. The Committee observed that the Clause seeks to secure the retirement benefits of a judge

who is forced to retire due to re-organisation of office and the judge has not attained the
mandatory retirement age.

Clauses 23
48. KLRC noted that replication of non-pension benefits in separate clauses is redundant and,

therefore, proposed consolidation of clauses 23, 55 and 66 in Part V on Miscellaneous
Provisions titled Additional Non-Pension Benefits for good drafting.

49. ln its memoranda dated 22"d September and 3'd November 2025, SRC proposed amending
sub-clause (l)(a) and (b) to provide that transport allowance and medical cover shall be as set
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by the SRC pursuant to Article 230(4) and (5) of the Constitution which mandates the SRC to
setand reviewthe remuneration and benefits of judges and State officers. ln the Commission's
view, legislating on matters of remuneration and benefits may limit the SRC in exercising its
mandate.

Committee Observation
50. The Committee observed that the Bill provides for retirement benefits to three categories of

judges, i.e., those in office before the commencement of the Act, judges appointed in office
after the commencement of the Act and judges who retired in accordance Article 167 after the
promulgation of the Constitution. The benefits of these categories of judges are provided in
distinct parts and therefore, the non-pension benefits are provided for in these parts,

51. The Committee further observed that the National Assembly is mandated to legislate on an),

matter having the force of law in Kenya, including pension. ln exercise of this power, Parliament
has enacted the Pensions Act, the Public Service Superannuation Scheme Act, the Parliamentary/
Pensions Act and the Retirement Benefits (Deputy President and Designated State Officers)
Act. lndeed, the Committee noted that the County Assemblies Pensions Bill (Senate Bill No. l4
of 2024) is currently under consideration by the National Assembly and SRC has submitted a

Memorandum in support of the contributory pension proposed for Members of County
Assemblies.

Clause 25
52. The Office of the Controtler of Budget noted the need for a detailed governance

framework including investment rules, fiduciary duties and reporting standards in compliance
with Regulations 39, 79, 80, 81, 82 and 83 of Public Finance Management Regulations to enhance
transparency and oversight.

53. Additionally, the Office of the Controller of Budget proposed insertion of a sub-clause to
provide for the Fund's disbursements to be subjected to approval by the Controller of Budget
in accordance with Article 228 of the Constitution to ensure oversight over public fund
withdrawals and prevent unauthorised disbursements.

54. PSC proposed that Judges' Retirement Benefits Fund should be the body corporate not the
Board of Trustees.

Committee Observation
55. The Committee observed that the Judges' Retirement Benefits Fund falls with the ambit of

"public money" as defined by the Public Finance Management Act. Therefore, the provisions of
the Act and the regulations automatically apply to the administration and management of the

Judges' Retirement Benefits Fund.

56. The Committee also observed that the COB is constitutionally mandated to authorize
withdrawal from the Consolidated Fund. However, withdrawal from the Judges' Retirement
Benefits Fund does not require authorization from the COB.

57. On the Fund being a body corporate and not a Board of Trustees, the Committee observed
that the Fund is a retirement benefit scheme whose management requires trust and confidence
where the manager of the Fund is required to act in the best interest of the members.
Therefore, making the Board of Trustees a body corporate would ensure the responsibilities
are carried out effectively.
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Clause 26
58. PSC submitted that the static deductions of 7.5% and l5%in sub-clause (l) would make it

impossible to revise without amending the Act and as such disadvantageous to the Fund

members.

59. LSK noted that the proposal lacks clarity on the specific penalty and thus raises enforceability
concerns and thus proposed amending sub-clause 4 to provide for a specific penalty.

60. KLRC proposed the deletion of sub-clause (4) noting that the provision risks legal ambiguiry,
is unenforceable and undermines legislative clarity.

Committee Observation
6l . The Committee observed that the penalty for non-payment of the contribution should be clear

as is provided in the Public Service Superannuation Scheme Act. The Act provides that failure
by the government to make the monthly contribution attracts a penalty at the rate of the return
of the Fund for the previous financial year shall apply on the unpaid amount.

Clause 27
62. KLRC proposed deleting the clause as life insurance is an employment-related matter, not a

retirement benefit and would be better addressed under the judges' current employment
terms.

63. ln irs memorandum dated 25'h July 2025, SRC proposed the deletion of the clause as the
Commission has set Group Life lnsurance for judges as a separate benefit where dependants
get the accrued benefits of a deceased judge within the provisions of the Retirement Benefits

Act and the scheme rules.

Committee Observation
64. The Committee observed that the life insurance policy only applies to judges appointed after

the commencement of the Act.

Clause 29
65. PSC proposed deleting sub-clause (2) because the Board of Trustees cannot be a separate

entity from the Fund.

66. LSK proposed amending sub-clause (3) to provide for representation from LSK as a critical
stakeholder in the justice sector reforms.

67. PSC also proposed amending sub-clause (3) to replace the Cabinet Secretary with the Chief

Justice to appoint the members of the fund to maintain independence of the Judiciary.
Additionally, PSC noted that being an occupational scheme exclusive to judges, the
membership of the Board of Trustees should be internal to the Judiciary.

68. Uraia Trust also proposed amending sub-clause (3) to provide for appointment of trustees
independently through the JSC or by vote among the iudges to reduce executive control over
judicial retirement funds and safeguard judicial independence.

69. LSK also proposed amending sub-clause (4) to accurately reflect the intended subsection,
ensure internal consistency within the Bill and uphold legislative drafting standards.
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70. KLRC noted the need for clarity on membership of the Board to Trustees by vested members
only, hence, its proposal to amend sub-clause 3(b), (c) and (d) to speciff that the judges be
members of the Judges' Retirement Benefits Fund Scheme.

71. ln addition, KLRC proposed rewording sub-clause (4) to correct a typographical error

72. Noting that the proposed pensions scheme is contributory, PSC proposed amending the clause
to allow members of the scheme to elect the Board of Trustees except the retired judge
provided under sub-clause 3(e) who should be nominated by the Chief Justice.

Committee Observation
73. The Committee observed that a majority of members of the Board of Trustees are members

of the Judiciary thus safeguarding judicial independence.

Clause 30
74. KLRC noted that a blanket disqualification for any six-month sentence is overly restrictive and

may unfairly exclude rehabilitated individuals. Thus, KLRC proposed amending paragraph (a) to
link the disqualification to relevant crimes involving fraud, corruption or dishonesty to ensure
proportionality and align with the fairness principles and international norms on rehabilitation
as provided in Article l0 of the lnternational Covenant on Civil and Political Rights.

75. KLRC noted that subordinating a statute to administrative guidelines risks legal uncertainty
and undermines statutory authority, hence, its proposal to amend paragraph (e) to replace
'directions, guidelines or different notes issues by the Retirement Benefits Authority' with
'provisions of the Retirement Benefits Act'.

76. PSC proposed amending section 30 to correct a numbering error to replace section '30' with
'29"

Committee Observation
77. The Committee observed that the relationship between the Board of Trustees and the

members is a fiduciary relationship where trust and confidence is a key factor. Therefore, a
person with a criminal conviction has demonstrated unreliability which undermines this
fiduciary duty.

CIause 3l
78. PSC proposed replacing the trustees' term from three to five years to align with section 3 of

the Retirement Benefits (Occupational Retirement Benefits Schemes) (Amendment)
Regulations,2025.

Committee Observation
79. The Committee observed that the term of office of three years aligns with the term of office

for other members of Board of Trustees including the Board of Trustees of the Public Service
Superannuation Scheme.
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Clauses 3 I (3), 32, 33(g), 37,7 ! ( l) and 7 I (3)(a), (b)
80. PSC noted that the Bill relates to an internal occupational contributory scheme of the judicial

arm of Government and thus proposed replacing 'Cabinet Secretary' with 'Chief Justice' to
maintain independence of the Judiciary.

Committee Observation
81. The Committee observed that the Bill provides that the judge of the Supreme Court, the judge

of the Court of Appeal and the two judges of the High Court are nominated by the Chief

Justice.

Clause 32
82. LSK proposed setting a specific timeline for filling of the vacancy to ensure certaint), and

mitigate the risk of prolonged institutional gaps.

Committee Observation
83. The Committee observed that prescribing a timeline may hinder the operations of the Board

in the event the timeline is not met.

Clause 36
84. KLRC proposed deleting sub-clause (3) because the provision risks arbitrary removal and lacks

clarity on enforcement, in particular, disqualiffing a trustee for failing to disclose a conflict of
interest is disproportionate since other remedies including recusal and penalties suffice.

Committee Observation
85. The Committee observed that it is necessary to disqualify a trustee for failing to disclose a

conflict of interest. A trustee owes a fiduciary duty to the Board and the Fund and should act
solely in the interest of the Fund and not for his or her personal gain.

Clause 37
86. LSK proposed that determination of the trustees' allowances be based on the advice of the

SRC as mandated under Article 230(4) of the Constitution to set and regularly review the
remuneration and benefits of all State officers and advise the national and county governments
on the remuneration and benefits of all other public officers.

87. KNCHR proposed amending the clause to align with Article 230(a) of the Constitution as read
with section I I of the SRC Act, Cap. 4l2D which empowers the SRC to advise the national
and county governments on the remuneration and benefits of all other public officers.

88. ln its memorandum dated 25'h July 2025, SRC proposed aligning the clause to the Retirement
Benefits (Good Governance Practices) Guidelines issued by the Retirement Benefits Authority
on Trustees Remuneration.

Committee Observation
89. The Committee observed that the members of the Board of Trustees manage funds

contributed by judges and the government. Therefore, the trustees are regarded as public
officers whose remuneration and benefits are based on the advice of SRC pursuant to Article
230(4Xb) of the Constitution.
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Clause 38
90. PSC proposed replacing'Government'with 'Chief Justice'for specificity on which arm of the

Government it is referring to.

Committee Observation
91. The Committee observed that it is the government and the members who make contributions

to the Fund. Therefore, the Board should be accountable to the government and the member.

Clause 40
92. PSC proposed amending the clause to replace 'Cabinet Secretary may, in consultation with

the Salaries and Remuneration Commission, determine' with 'Board with approval of the
members, determine'. This is because the Fund is a contributoD/ Scheme and its members
should have the right and freedom to determine how it is managed. Furthermore, the Fund will
not be a State corporation whose terms should be determined on recommendation by SRC.

Committee Observation
93. The Committee observed that the staff of the Board are appointed by the Board of Trustees

and therefore their terms and conditions of service should be determined by the Board of
Trustees.

Clause 4l
94. LSK proposed the including a subsection to provide that "Ihe ofixingof the common seolsho/l

be outhenticoted by the signoture of the choirperson of the Board or ony other person outhorized by

the Boord to act in thot beholf."

Committee Observation
95. The Committee observed that subclause (l) requires the seal to only be used in matters

expressly approved by the Board.

Clause 42
96. Ktuo cho Sherio proposed amendint the proposal to require semi-annual or quarterly

statements to enable judges to track contributions and accrued interest more effectively in

accordance with constitutional values of transparency and access to information.

Committee Observation
97. The Committee observed that pursuant to the provisions of Clause 56( l)(d), the administrator

of the Fund is required to provide support service to members including access to members'
account and statements on demand. Therefore, this provision enables judges track their
contributions and accrued interest effectively.

Clause 43
98. PSC proposed deleting sub-clause (2); and deleting the words, 'subject to subsection ( l)' in

sub-clause (3). lt was their view thatt the provisions would be discriminatory against judges as

pension is a right accruing on a monthly basis if a person is employed on permanent and
pensionable terms.

Committee Observation
99. The Committee observed that the provision on vestint of the Sovernment's contribution after

a period of one year allows fiscal sustainability.
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Clause 45
l00.PSC proposed including a new sub-clause (l)(d) to provide for the entitlement to pension of

a member who is removed from office in accordance with the Constitution as pension is a right
and cannot be withheld or denied by reason of removal from office.

Committee Observation
l0l.The Committee observed that provision clearly outlines the manner in which a person who is

entitled to pension can access their pension.

Clause 46
l02.The Office of the Controller of Budget proposed that all withdrawals from the Judges'

Retirement Benefits Fund be made subject to approval by the Controller of Budget in
accordance with Article 228() of the Constitution and prevent fiscal abuse or bypassing of
lawful expenditure controls.

Committee Observation
103. The Committee observed that the COB is constitutionally mandated to authorize withdrawal

from the Consolidated Fund and other specific funds. However, withdrawal from the Judges'
Retirement Benefits Fund does not require authorization from the COB.

Clause 52
104. Kituo cho Sherio proposed maintaining the exclusion of benefits from the estate to facilitate

prompt disbursement but expressly reference the mechanism for nominating beneficiaries,
ensuring transparency and alignment with the deceased's wishes.

Committee Observation
105. The Committee observed that the mechanism for nominating beneficiaries is provided for

under Clause 48 of the Bill.

Clause 55
106. ln its memorandum dated 25'h July, SRC proposed the deletion of paragraph (a) on the

provision of a medical cover on retirement awaiting the SRC's policy on contributions to post-
retirement medical schemes for State Officers.

ll07. ln addition, and vide its memoranda dated 22"d September and 3'd November, SRC proposed
amending paragraph (a) to provide that medical cover shall be as set by the SRC pursuant to
Article 230(4) and (5) of the Constitution which mandates the SRC to set and review the
remuneration and benefits of judges and State officers. ln the Commission's view, legislating on
matters of remuneration and benefits may limit the SRC in exercising its mandate.

Committee Observation
108. The Committee observed that the National Assembly is mandated to legislate on any matter

having the force of law in Kenya, including pension. ln exercise of this power, Parliament has

enacted the Pensions Act, the Public Service Superannuation Scheme Act, the Parliamentary
Pensions Act and the Retirement Benefits (Deputy President and Designated State Officers)
Act. lndeed, the Committee noted that the County Assemblies Pensions Bill (Senate Bill No. l4
of 202a) is currently under consideration by the National Assembly and SRC has submitted a
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Memorandum in support of the contributory pension proposed for Members of County
Assemblies.

Clause 56
109. PSC proposed inclusion of a new sub-clause (3) to give clarity on the terms of the Fund

Administrator.

Committee Observation
ll0. TheCommitteeobservedthatClause6l of theBill providesfortheexpensesof administering

the fund including the management fees.

Clause 57
I I l. The Office of the Controller of Budget proposed providing quarterly reports of all

transactions relating to the Funds to the Auditor-General in accordance with the Retirement
Benefits Act.

I 12. PSC proposed includinS a new sub-clause (2) to give clarity on the terms of the Fund Manager

Committee Observation
I 13. The Committee observed that the Clause 57(b) relates to the provision of quarterly reports

of all transactions of the Fund to the Board. Additionally, Clause 62 provides for the preparation
of books of account and auditing of the books of account to be conducted by a certified auditor.

l14. The Committee observed that Clause 6l of the Bill provides for the expenses of administering
the fund including the management fees.

Clause 58
I 15. PSC proposed including a new sub-clause (3) to provide clarity on the terms of the Fund

Custodian.

Committee Observation
I 16. The Committee observed that Clause 6l of the Bill provides for the payment of expenses of

administering the fund including the custodial fees.

Clause 6l
I17. KLRC noted that five years of Sovernment-funded administration is excessive, as the Fund

should be self-sustaining like other pension schemes and, therefore, proposed amending
reducing the period to 'one year'.

I 18. The Office of the Controller of Budget proposed providing for administration of the Fund
by an independent Board of Trustees instead of sole administration by the Cabinet Secretary
or The National Treasury in line with Part lV of the Retirement Benefits Act.

I 19. PSC proposed amendment of sub-clause (3) for better clarity.

120. ln its memorandum dated 25'h July 2025, SRC proposed that sub-clause ( l) be aligned to the
provisions of the National Treasury Circular dated l0'h July 2024 thatguided that all retirement
benefits scheme expenses be met out of the Scheme Fund and the employer only meets the
costs of setting up the scheme.
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Committee Observation
l2l. The Committee observed that government support in meeting the administration costs of the

Fund ensures that the Fund operates efficiently until the Fund becomes self-sustaining.

Clause 52
122. PSC proposed deleting the words 'in accordance with the provisions of the Public Audit Act'

to align it with other contributory schemes in the public service.

Committee Observation
I 23. The Committee observed that the Public Audit Act (Cap. 4l 28) gives effect to the provisions

of Article 229 of the Constitution which establishes the Office of Auditor-General that is

responsible for auditing public funds.

Clause 65
124. The Office of the Controller of Budget proposed excludinS retroactive extension of

benefits to judges who retired before the Bill's enactment unless appropriated to prevent
unbudgeted liabilities.

I 25. ln its memorandum dated 25'h July 2025, SRC noted that Part lV excludes judges who retired
before 27'h August 2010 which may be reviewed as discriminatory. ln addition, SRC proposed
the deletion of the clause on provision of a medical cover awaiting the Commission's policy on
contributions to post-retirement medical schemes for State officers.

,26. Further, in its memorandum dated 22"d September and 3'd November 2025, SRC proposed
amending paragraph (a) to provide that medical cover shall be as set by the SRC pursuant to
Article 230(4) and (5) of the Constitution which mandates the SRC to set and review the
remuneration and benefits of ludges and State officers. ln the Commission's view, legislating on
matters of remuneration and benefits may limit the SRC in exercising its mandate.

Committee Observation

l27.The Committee observed that the Bill is guided by Article 160(4) of the Constitution which
requires any pensions reforms that affectJudges should not vary the remuneration and benefits
payable to a ludge to their disadvantage. Article 160(4) requires judges who are in a Defined
Benefits Scheme to remain in such a Scheme or for the components of the Scheme to be

enhanced.

I 28. The Committee further observed that the National Assembly is mandated to legislate on any

matter having the force of law in Kenya, including pension. ln exercise of this power, Parliament
has enacted the Pensions Act, the Public Service Superannuation Scheme Act, the Parliamentary
Pensions Act and the Retirement Benefits (Deputy President and Designated State Officers)
Act. lndeed, the Committee noted that the County Assemblies Pensions Bill (Senate Bill No. l4
of 2024) is currently under consideration by the National Assembly and SRC has submitted a

Memorandum in support of the contributory pension proposed for Members of County
Assemblies.

Clause 67
l.29. KLRC proposed deleting sub-clause (2) because establishing a liaison office is an administrative

arranSement between public sector agencies that does not require legislative coordination.
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130. KNCHR proposed deleting the clause in its entirety because the functions had already been
provided for under clause 33(f) where the Board of Trustees is mandated to ensure payment
of pensions and other benefits to the members of the Fund and their dependents.

131. Uraia Trust proposed establishing an independent secretariat within the Judiciary for
managing judges' retirement benefits to preserve independence from the Executive and ensure
an efficient Judiciary-led benefits administration.

I 32. ln its memorandum dated 25'h July 2025, SRC proposed amending sub-clause ( l) to indicate
the right person responsible for the management and administration of the retirement benefits
under the Bill.

Committee Observation
1 33. The Committee observed that the functions of the Cabinet Secretary are aligned with the roles

of the Board of Trustee which includes paying pension and other benefits to the members of
the Fund as provided for under Clause 33(f).

General Submissions
134. LSK proposed expanding of the scope of coverage and a separate legislation to cover judicial

officers in subordinate courts to promote equality and avoid institutional disparities.

135. Kituo cha Sheria proposed inserting a provision to provide that the remuneration and
benefits provided under the Act shall not be varied to the disadvantage of any judge or retired
judge during their lifetime to reinforce safeguards for judicial independence and financial
security.

136. Kituo cha Sheria also proposed a comprehensive review of the operative terms used in the
Bill to ensure constitutional congruity and reduce interpretive uncertainty and litigation risk.

|.37. Further, Kituo cha Sheria proposed introducing an internal mechanism within the Board to
handle disputes before appeal to the Tribunal, advancing fair administrative action.

t38. Kituo cha Sheria also proposed the use of inclusive and gender-neutral terminology
throughout the Bill.

139. John Angolo proposed application of the principle of proportionality to be applied to the
members of the apex Court to address concerns of inequity between the Chief Justice and
Deputy Chief Justice with the other Justices of the Supreme Court.

140. ln its memorandum dated 25'hJuly 2A25, SRC submitted that Parc ll of the Bill ought to be
aligned to the existing tovernment policy on retirement benefits as relates to the scheme design
(defined contribution), contribution rate and entitled benefits. ln the alternative, SRC proposed
that judges' retirement benefits remain under the existing regime in the Pensions Act, Cap. !89
and the Widows' and Children's Pension Act, Cap. 195. Further that pension increase to
continue as per the provisions of the Pensions (lncrease) Act, Cap. 190 until the relevant
legislations are amended.

Report of the Deportmentol Committee on ,fustice ond Legal Affoirs on its considerotion of the
ludges'Retirement Beneflts Bill (Notionol Assembly Bill No. 27 of 2025)

22



Committee Observation
l4!. The Committee observed that the object of the Bill is to specifically provide for and enhance

retirement benefits for judges. The retirement benefits for other judicial officers are governed
by the Public Service Superannuation Scheme Act.

142. The Committee observed that Part ll of the Bill provides for the retirement benefits of judges

who are in office before the commencement of the Act. The retirement benefits of this category
of judges must comply with the provisions of Article 150(4) which provides that the
remuneration and benefits of a iudge shall not be varied to the disadvantage of that iudge.
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CHAPTER FOUR

4 COMMITTEEOBSERVATIONS

143. Upon reviewing the Bill and the submissions received, the Committee made the following
observations:
( I ) The Bill is guided by Article I 60(4) of the Constitution which requires any pensions reforms

that affectJudges should not vary the remuneration and benefits payable to a judge to their
disadvantage. Article 160(4) requires judges who are in a Defined Benefits Scheme to remain
in such a Scheme or for the components of the Scheme to be enhanced.

(2) The retirement benefits for judges are currently prescribed under the Pension Act (Cap.
I 89) which came into operation on I " January I 946. The Act provides for a defined benefit
pension plan where the government undertakes to pay a specific pre-determined benefit to
a judge upon retirement.

(3) ln 20!0, the government undertook pension reforms in the public sector shifting the
pension schemes in the public sector from defined benefit to defined contribution schemes.

The pension reforms were introduced through the Public Service Superannuation Scheme
Act (Cap. l89A) which established the contributory public service superannuation scheme
for providing retirement benefits to persons in the public service excluding the judicial
service.

(a) The enactment of a separate legislation to provide for the retirement benefits of Judges has

been under consideration for more than twenty (20) years. During this period, specific
legislation has been passed and updated to provide for the retirement benefits of civil
servants, Members of Parliament and designated State Officers. Judges have been long
ignored and are the only State Officers left to rely on the outdated provisions of the
Pensions Act which is not responsive to the contemporarT realities.

(5) The Bill largely seeks to-
(a) grant Judges a fair and decent pension that assures them of a dignified life in

retirement in appreciation of their unique contributions in public service;
(b) ensure that the position of Judge retains esteem and continues to be attractive to

deserving members of the legal profession; and
(c) maintain judicial independence by ensuring the financial security for judges upon

retirement.
(6) The Bill provides for retirement benefits to three categories of judges, i.e., those in office

before the commencement of the Act, judges appointed in office after the commencement
of the Act and judges who retired in accordance Article 167 after the promulgation of the
Constitution.

(7) The Bill was developed in consultation with the National Treasury and Approved by

Cabinet. lts actuarial costings as at June 2024 indicals thxl-
(a) ln terms of accrued benefits under the Pensions Act Cap. 189, the accrued past service

liability was Kshs. 4.27billion as at 30 June 2024, for all prior service up to that date. ln
comparison, the accrued past service liability under the proposed Defined Benefit
Section of the Bill is Kshs 5.67 billion as at 30 June 2024, for all prior service up to that
date. The proposed Defined Benefit Section of the Bill, which has improvements to the
pension benefits under the Pensions Act adds Kshs 1.39 billion to the past service
pension liability.

(b) ln terms of the projected Cash Outflow of Additional Benefits over those Payable under
the Pensions Act, the projections show that over the next five years, the additional
benefits in the proposed Defined Benefit portion of the Bill would be approximately
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Kshs. 395 million paid to 68 newly retired Judges and l9 already retired Judges over and

above the benefits payable under the Pensions Act.
(8) The proposal to have new judges appointed to office after the commencement of the Bill

in a Defined Contribution Scheme is in keeping with the policy shift communicated through
Treasury Circular No. l8 of 2010 which required all future retirement benefits accrual to
be under a Defined Contribution (DC) scheme.

(9) The Supreme Court comprises seven judges. Whereas the retirement benefits for the Chief

Justice and Deputy Chief Justice are set under the Retirement Benefits (Deputy President
and Designated State Officers) Act) the benefits of the other five judges are governed by

the Pensions Act. This is despite the additional administrative duties the five ludges perform
alongside their judicial work, including oversight of security; Judiciary buildings and

infrastructure; welfare of judges and staff; development of rules and regulations of the
Court; training; and bar bench relations. The constitutional stature and workload of the five
other Supreme Court Judges should be taken into account in the provisions of the Bill to
entitle them to benefits them slightly higher than those of judges in other superior courts
and below those of the Chief Justice and Deputy Chief Justice, for purposes of equity and

ProPoftionality.
(10) The benefits provided for in the Bill do not extend to judges who retired before the

promulgation of the Constitution in 2010. Noting that the judges in question are only six
(6) in number, the Bill should be revised to accord the judges appropriate benefits.

( I l) Article 94(5 of the Constitution mandates Parliament to legislate on any matter having the
force of law in Kenya, including pension. ln exercise of this power, Parliament has enacted
the Pensions Act, the Public Service Superannuation Scheme Act, the Parliamentary
Pensions Act and the Retirement Benefits (Deputy President and Designated State Officers)
Act.

(12) SRC is, in principle, not opposed to the enhancement of the pensionable emoluments of
judges, and the inclusion of a transport allowance and a medical cover as part of the benefits
of a retired judge. The concern expressed by SRC is that only they can set what the three
items constitute. Since the establishment of SRC, the Commission has not taken any step
to prescribe the pensionable emoluments of judges, the inclusion of a transport allowance
and a medical cover as part of the benefits of retired ludges. Even after publication of the
Bill and as at the time of writing this Reporc SRC is yet to take any formal step to address
the issue of judges' retirement benefits and seems content with the provisions currently
contained in the Pensions Act.

(13) The National Assembly is currently seized of the CounryAssemblies Pensions Bill (Senate

EJitl No. 14 of 202/). The Bill seeks to establish a pension scheme for Members of County
Assemblies, which, if enacted shall result in additional funding for county assemblies to cover
the l5% contribution by County Assemblies Serrrice Boards from public funds as sponsors
of the scheme. As advised by the Parliamentary Budget Office, passage of the Bill will
occasion additional expenditures above the current recurrent budget ceilings for the county
assemblies and require additional resources during the consideration and passage of the
Division of Revenue Bill and the County Allocation of Revenue Bill. During the first year of
the scheme alone, the 47 County Assembly Service Boards shall have to contribute
approximately Kshs. 380 million to the scheme from public funds. The SRC has submitted
a Memorandum in support of the proposed pension, which is inconsistent with the
submissions the Commission has made on Judges' pension.
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CHAPTER FIVE

5 COMMITTEE RECOMMENDATIONS

144. The Committee, having considered theJudges'Retirement Benefits Bill (NotlonolAssembly Bill

No. 27 of 2025) and the submissions from members of the public and stakeholders,
recommends that the House considers and passes the Bill at Second Reading, Committee Stage

and Third Reading with appropriate amendments to incorporate the views of the
public and stakeholders, the Committee and Members.

5 /t. ots-
SIGNED.. .....DATE....

CHAIRPERSON
DEPARTMENTAL COMMTTTEE ON TUSTICE AND LEGAL AFFATRS

fr JhituFo

Repoa of thc Depoftmentol Committce on /ustice ond Legal Affain on fts consideratioa of the
ludges'Retircmcnt Eenefr Bill (Notionol Assembly Eill No. 2l of 2025)

r ttfrr'

.\SSEMBLY

T

i{A'TT ra
l\

AL(_!
T{TTtE 't!:}I

,,

DATE: 0 6 't'l0v 2025

BY:

THF,.r

26



An nexure

Adoption Schedule

",li

Report of the Deportmcntal Commlttec on Justlce ond Legol Aflaln on lts conslderotlon of the ludgcs'
Rethprnent Bancflts BlIl (Notlonol Assembly Blll No. 2l af 2025)



REI'U I,IC OF ENYA

THE NATIONAL ASSEMBLY
I]fi PARI,IAMENT - 4TII SESSION.2O25

DEPARTMENTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS

ADOPTION OF THE COMMITTEE REPORT ON ITS CONSIDERATION OF
THE JUDGES' RETIREMENT BENEFITS BILL,2O25

(NATIONAL ASSEMBLY BrLL NO. 27 OF 2025)

We, the Members of the Departmental Committee on Justice and Legal Affairs have, pursuant

to Standing Order 199, adopted this Report of the Committee on its Consideration of the

Judges' Retirement Benefits Bill,2025 (National Assembly Bill No. 27 of 2025) sponsored by

the Leader of the Majority Party, and affixed our signatures to aff-rrm our approval and conflrm

its accuracy, validity and authenticity:

l. Hon. Murugara George Gitonga, CBS, MP - Chairperson

2. Hon. Mutuse Eckomas Mwengi, OGW, MP - Vice Chair {/

3. Hon. Gladys Boss, MGH, MP
II

{..,
AE4. Hon. Farah Maalim, EGH, MP

5. Hon. Silvanus Osoro Onyiego, CBS, MP

6. Ilon. Tom Joseph Francis Kajwang', CBS, MP

7. Hon. Muchangi Karemba, CBS, MP

8. Hon. Timothy Wanyonyi Wetangula, CBS, MP

9. Hon. (Dr.) Otiende Amollo, SC, EBS, MP

10. Hon. Michael Mwangi Muchira, MP

I l. Hon. Aden Daud, EBS, MP

12. Hon. .lohn Okwisia Makali, MP

13. Hon. Stephen M. Mogaka, MP

14. Hon. Amina Udgoon Siyad, MP

N r t\:\

15. Hon. CPA Suleka Hulbale Harun, MP
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THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT - FOURTH SESSION-2025

DIRECTORATE OF DEPARTMENTAL COMMITTEES

MINUTES OF THE 89TH SITTING OF THE DEPARTMENTAL COMMITTEE
oN JUSTTCE AND LEGAL AFFAIRS HELD lN COMMITTEE ROOM 25 ON

THURSDAY 6TH NOVEMBER 2025 AT t t:30 AM

PRESENT
l. Hon. Murugara George Gitonga, YP - Choirperson

2. Hon. Mutuse Eckomas Mwengi, OGW, MP - Vice Choirperson

3. Hon. Gladys Boss, MGH, MP

4. Hon. Maalim Farah, EGH, MP

5. Hon. Muchangi Karemba, CBS, YP - vinuolly
6. Hon. (Dr.) Otiende Amollo, SC, EBS, MP

7. Hon. Muchira Michael Mwangi, YIP - virtuolly
8. Hon. Aden Daud, EBS, MP

9. Hon. MakaliJohn Okwisia, MP

10. Hon. Siyad Amina Udgoon, MP

I l. Hon. CPA. Suleka Hulbale Harun, MP

ABSENT \^/ITH APOLOGIES
l. Hon. Onyiengo Silvanus Osoro, CBS, MP

2. Hon. Francis Kajwang' Tom Joseph, CBS, MP

3. Hon. Timothy Wanyonyi Wetangula, MP\
4. Hon. Mogaka Stephen M. MP

SECRETARIAT
l. Mr. Ahmed Salim

2. Mr. Abdikafar Abdi
3. Mr. Walala Ronald
4. Mr. Abdirahim Omar
5. Ms. Vivienne Ogega
6. Mr. Meldrick Sakani
7. Mr. John Nduaci

Clerk Assistant I

Clerk Assistant lll
Senior Legal Counsel
Fiscal Analyst I

Research Officer lll
Audio Officer
Serjeant-at-Arms

AGENDA
l. Prayers
2. Preliminaries
3. Confirmation of Minutes of previous sittings
4. Matters arising
5. Consideration and adoption of the Report on Judges' Retirement Benefits Bill (National

Assembly Bill No. 27 of 2025);
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6. Consideration and adoption of the Report on the Kenya Judiciary Academy Bill
(National Assembly Bill No. 42 of 2025).

7. Any Other Business
8. Adjournment / Date of the Next Meeting

MlN. NO. DDC[LAC/409/2025: PRELIMINARIES
The meeting was called to order at forty-five minutes past eleven o'clock followed by a word
of prayer from the Chairperson and thereafter Members of the Committee introduced
themselves.

MlN. NO. DDCILAC/410/2025: CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING

The agenda was deferred.

MlN. NO. DDC4LAC/41 l/2025: CONSIDERATION OF THE REPORT ON
THE 

'UDGES' 
RETIREMENT BENEFITS

BtLL,2025
Upon reviewing the Bill and the submissions received, the Committee made the following
observations:

(l) The Bill is guided by Article 160(4) of the Constitution which requires any pensions
reforms that affect Judges should not vary the remuneration and benefits payable to a
judge to their disadvantage. Article 160(4) requires judges who are in a Defined Benefits
Scheme to remain in such a Scheme or for the components of the Scheme to be

enhanced.
(2) The retirement benefits for judges are currently prescribed under the Pension Act (Cap.

189) which came into operation on l" January 1946. The Act provides for a defined
benefit pension plan where the government undertakes to pay a specific pre-determined
benefit to a judge upon retirement.

(3) ln 2010, the government undertook pension reforms in the public sector shifting the
pension schemes in the public sector from defined benefit to defined contribution
schemes. The pension reforms were introduced through the Public Service
Superannuation Scheme Act (Cap. !89A) which established the contributory public
service superannuation scheme for providing retirement benefits to persons in the
public service excluding the judicial service.

(a) The enactment of a separate legislation to provide for the retirement benefits of Judges
has been under consideration for more than twenty (20) years. During this period,
specific legislation has been passed and updated to provide for the retirement benefits
of civil servants, Members of Parliament and designated State Officers. Judges have been

long ignored and are the only State Officers left to rely on the outdated provisions of
the Pensions Act which is not responsive to the contemporary realities.

(5) The Bill largely seeks to-
(a) grant Judges a fair and decent pension that assures them of a dignified life in

retirement in appreciation of their unique contributions in public service;
(b) ensure that the position of Judge retains esteem and continues to be attractive to

deserving members of the legal profession; and
(c) maintain judicial independence by ensuring the financial security for judges upon

retirement.
(6) The Bill provides for retirement benefits to three categories of judges, i.e., those in

office before the commencement of the Act, fudges appointed in office after the
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commencement of the Act and judges who retired in accordance Article 167 after the
promulgation of the Constitution.

(7) The Bill was developed in consultation with the National Treasury and Approved by

Cabinet. lts actuarial costings as at June 2024 indicate that-
(a) ln terms of accrued benefits under the Pensions Act Cap. 189, the accrued past

service liability was Kshs. 4.Z7billion as at 30June 2024, for all prior service up to
that date. ln comparison, the accrued past service liability under the proposed
Defined Benefit Section of the Bill is Kshs 5.67 billion as at 30 June 2024, for all

prior service up to that date. The proposed Defined Benefit Section of the Bill,

which has improvements to the pension benefits under the Pensions Act adds

Kshs 1.39 billion to the past service pension liability.
(b) ln terms of the projected Cash Outflow of Additional Benefits over those Payable

under the Pensions Act, the projections show that over the next five years, the
additional benefits in the proposed Defined Benefit portion of the Bill would be

approximately Kshs. 395 million paid to 68 newly retired Judges and l9 already
retired Judges over and above the benefits payable under the Pensions Act.

(8) The proposal to have new judges appointed to office after the commencement of the
Bill in a Defined Contribution Scheme is in keeping with the policy shift communicated
through Treasury Circular No. 18 of 2010 which required all future retirement benefits
accrual to be under a Defined Contribution (DC) scheme.

(9) The Supreme Court comprises seven judges. Whereas the retirement benefits for the
Chief Justice and Deputy Chief Justice are set under the Retirement Benefits (Deputy
President and Designated State Officers) Act) the benefits of the other five judges are
governed by the Pensions Act. This is despite the additional administrative duties the
five judges perform alongside their ludicial work, including oversight of security;Judiciary
buildings and infrastructure; welfare of judges and staff; development of rules and

regulations of the Court; training; and bar bench relations. The constitutional stature
and workload of the five other Supreme Court Judges should be taken into account in
the provisions of the Bill to entitle them to benefits them slightly higher than those of
judges in other superior courts and below those of the Chief Justice and Deputy Chief

Justice, for purposes of equity and proportionality.
( l0) The benefits provided for in the Bill do not extend to judges who retired before the

promulgation of the Constitution in 2010. Noting that the judges in question are only
six (6) in number, the Bill should be revised to accord the judges appropriate benefits.

( I l) Article 94(5 of the Constitution mandates Parliament to legislate on any matter having
the force of law in Kenya, including pension. ln exercise of this power, Parliament has

enacted the Pensions Act, the Public Service Superannuation Scheme Act, the
Parliamentary Pensions Act and the Retirement Benefits (Deputy President and

Designated State Officers) Act.
(12) SRC is, in principle, not opposed to the enhancement of the pensionable emoluments

of judges, and the inclusion of a transport allowance and a medical cover as part of the
benefits of a retired judge. The concern expressed by SRC is that only they can set what
the three items constitute. Since the establishment of SRC, the Commission has not
taken any step to prescribe the pensionable emoluments of ludges, the inclusion of a
transport allowance and a medical cover as part of the benefits of retired judges. Even

after publication of the Bill and as at the time of writing this Report, SRC is yet to take
any formal step to address the issue of judges' retirement benefits and seems content
with the provisions currently contained in the Pensions Act.

(13) The National Assembly is currently seized of the County Assemblies Pensions Bill
(Senate Bill No. 14of 2024). The Bill seeks to establish a pension scheme for Members of
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County Assemblies, which, if enacted shall result in additional funding for county
assemblies to cover the l5% contribution by County Assemblies Service Boards from
public funds as sponsors of the scheme. As advised by the Parliamentary Budget Office,
passage of the Bill will occasion additional expenditures above the current recurrent
budget ceilings for the county assemblies and require additional resources during the
consideration and passage of the Division of Revenue Bill and the County Allocation of
Revenue Bill. During the first year of the scheme alone, the 47 County Assembly Service
Boards shall have to contribute approximately Kshs. 380 million to the scheme from
public funds. The SRC has submitted a Memorandum in support of the proposed
pension, which is inconsistent with the submissions made Judges' pension.

Committee Recommendations
The Committee, having considered the Judges' Retirement Benefits Bill (Notionol Assembly Bill

No. 27 of 2025) and the submissions from members of the public and stakeholders, resolved
to recommend that the House considers and passes the Bill at Second Reading, Committee
Stage and Third Reading with appropriate amendments to incorporate the views of the public
and stakeholders, the Committee and Members.

Adoption of the Report
The Committee report was adopted having being proposed by Hon. Aden Daud, MP and

seconded by Hon. John Makali, MP.

MIN. NO. DDC IILACI4I2I2O25.. CONSIDERATION OF THE REPORT ON
THE KENYA JUDICIARY ACADEMY
BtLL.2025

The Committee resolved to consider and adopt the report on the Kenya Judiciary Academy
(National Assembly Bill No. 42 of 2025) sponsored by Hon. George Murugara, MP on

Tuesday, I l'h November 2025.

MIN.NO.DDC4LAC/413/2025: ADJOURNMENT
There being no other business, the meeting was adjourned at twenty minutes past twelve
o'clock. The next meeting will be held on notice.

SIGNED: .... TE: 6. r' Dzt'
(cHAr ON . MURUGARA GEORGE GITONGA, CBS, MP)
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THE .IUDGES' RETIREMENT BENEFITS BILL,
2025

A Bill for
AN ACT of Parliament to provide for the pension and

other retirernent benelits to judges of superior
courts and lbr connected purlnses

ENACTED by the Parlianrent of Kenya, as follorvs-

PART I _PREI.IMINARY PROVISIONS

l. Tlris Act rnay be cited as the Juclges' Retirement shorttirle,

Benefits Act,2025.

2. In this Act, unless the context otherwise requires- Interpretirtion.

"accrued interest" means the income or capital
appreciatiorr or depreciation, less any applicable tax and
costs of administration credited to a tnenlber's retirenrent
savings account;

"admirristrator" means a body corpolate or a person
registered under tlre Retirernent Benefits Act, and cap. le?.
appointecl by the Boartl under section 56:

"arrnual general nreeting" rneans an anrrtral general
nreeting convened in accordance rvith section 64;

"benefit" rneans a pension, additional berrefit under
Part II, Part lll and Part IV or any other paytnent lnade to
the dependerrt of a cleceased judge;

"Board" rneans the Board of Trustees of the Fulrd
established urtder section 29;

"Cabinet Secretary" nleans the Cabinet Secretary in
the Mirristry for the tirne being responsible for matters
re'lating to finance:

"eligible child" includes a biological child, a stepchild
or an adopted child rvho-

(a) lras not attained the age of eighteelr years;

(b) has attained the age of eighteen years but is uncler
the age of twenty-five yeal's ancl is undertaking
full-rirne etlucation; or

(c) was, at the tirne of death of the judge or retire(l
judge. wholly or rtrainly dependent on the
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deceased judge or retired judge and was, at that
tirne and has at all tirnes since, been either-
(i) a person falling under paragraph (a) or (b); or

(ii) is incapable and likely to remairt permanently
irrcapable, by reason of bodily or mental
infirnrity, of earning a living and is not, for
the time being. nraintained out of money
provitled by the government in a hospital or a

sinrilar institution;

"contribution" means the amount payable by a

rnelrrber or by the Government into the Fund;

"custodian" n'rearrs a person registered under the
Itetirernent Benefits Act, as such and appointed by the
Board under section 58;

"clependant", irr relation to a deceased ntelnber, lneans
any relative rvho survives the deceased member and who,
on the date of the deceased's death, was-

(a) a spouse of the deceased;

(b) a child of the deceased; or

(c) a parent of the deceased who was wholly or
substantially dependent on the deceased.

"financial year" means the period of twelve ntonths
ending on the 30th June in each year;

"Fund" means the Judges' Retiremerrt Benefits Fund
established under section 25;

"Governnrent" rneans the Natiortal Government:
'Judge" lneans a person appointed as such under the

flonstitution;
"life insurance company" rneans any cornpany

registered by the Insurance Regulatory Authority under the cap :r8?

lnsurance Act to carry out the business of providing life
insrrrance:

"rrranager" rneans a person registered as such rtnder
the Retirenrent Benefits Act, and appointed by the Board
under sectiorr 57;

"parent'o lneans a father or mother, and irtcltrdes a step
parent and a parent by adoption in any rnanner recognized
runcler the laws of Kenya;
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"pensionable emolrunents" means the basic salary and
house allowance payable to a judge;

"pensionable service" means service in a public office;

"prior public service" rnear)s prior service in a public
office;

"public office" means an office in the national
government, a county government or the public service, if
the remuneration and benefits of the office are payable
directly from the Consolidated Frurd or directly out of the
nroney provided by Parlialnent;

"retired judge" rneans a person who has been a judge
and is or has been in receipt of a pension under this Act and
a judge wlro retired in terms of Article 167 of the
Constitution on or after the z7thAugust, 2010;

"retirenrerrt age" means the retirerxent age of a judge
uncler the Constitutiorr;

"retirernent savings account" means an accour'tt set Up

artd nraintained by the adrninistrator uncler section 45;

"spouse" nrear)s a husbantl or a wife of a judge
rnarried under a systenr of law recognised irt Kenya; and

"tnrstee" means a member of the Board of Trustees
establishecl under section 29.

3. ( l) The provisions of this Act shall apply to-
(a) a judge rvlro was in office at the comnrencenrent of

this Act to the exterrt specified in Part ll;
(b) a judge who was appointed after the

conltnencerrrent of this Act to the extent specified
in Parl lll; and

(c) a judge who retired in accortlance with Ar"ticle 167
of the Constitution at any tilr:e after the 27th
August, 2010, but before the commencenrent of
this Act to the extent specified in Part IV.

(2) Except to the extent specified in section 54, this
Act shall not apply to tlre Chief Justice and Deputy Chief
Justice from the date of assurning office as Chief Justice or
Deputy Clrief Justice.

Applicatirtrr
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(3) The provisions of this Act shall prevail in the
event of a conflict with other legislation relating to pension
to the extent that it does not disadvantage a judge entitled
under this Act.

PART II-PENSION AND OTHER BENEFITS FOR
.IUDGES IN OI.-FICE AT THE COMMENCEMENT

OF THIS ACT

4. (l) In this part,'Judge" nreans a person who was
in office at the cornrnencrernent of this Act.

(2) This part shall apply to judges who were in office
at the conlnrencement of this Act.

P ay nte nt of E ntitle m e nts

5. (l) A judge has a right to pension or gratuity, as

the case rnay be.

(2) lf a judge has cornpleted ten years of pensionable
service, the pension earned shall vest in the judge and shall
be payable in such rnanner and at such times as provided in
this Part.

(3) A judge who serves for a period of less than ten
years shall be entitled to service gratuity irr accordance with
section I 6.

6. 'l'he qualitying service tor pension. in relation to a

person lvho has served as jrrdge, shall be tert years.

7. ( l) If a judge has previously served as a public
otficer. the period of that service shall fornr part of the
qualifying sc'rvice for pension.

(2) Subsection (l) shall only apply rvhere there is no
break in service after appoirrtrnent to a public oft'ice.

(3) A break in service caused by ternporary suspensiorr
of enrploynrerrt not arising from rnisconduct or resignation
shall be disregardecl for purposes of this section.

(4) If a person to whorn subsectiorr (l) applies ltas at

any tinre been paid gratuity or pension, the period of which
the gratuity or pension rvas paid shall not be included irr

cortrputation of pension urrder this Part.

(5) Subject to section 7(l), the qualifying service fcrr a
person to whorn this Part applies and who at any tirne

Applicntion of
this part.
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Qualifying scrvrcc
for a pcnsion.

Prior public
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before the commencetnent of this Act was a public
appointed a judge, shall be included irr the colnputation of
pensionable service.

8. (l) A judge nlay, within twelve months after
comfflencenrent of this Act-

(a) apply to transfer to the Consolidated Fund all the
accrued pension benefits uncler the juclicial service
pension schente or any other contributory pension
scherne in the public service for the period of
service to be considered pensionable service under
this Part; or

(b) retain the pension benefits under the scheme in
which the pension benefits were accrued.

9. Pensiort, benefits and gratuity, which are payable
under this Part shall be a charge on the Consolidated Fund.

10. (l) A judge who elects to retire after attaining the
age of sixty-five years or has attairrec'l the retirernent age
prescribed rnaxirnurn retirement age shall. after servil'tg as

a judge for at least terr years, be entitlecl to an annual
pension equal to one-four-hundrecl-alrd-eightieth of the
juclge's pensionable emoluments for each completed month
of service.

(2) The pension of a judge payable under this Palt
shall be computed on the basis of the pensionable
ernolunrents of that judge on the date the judge ceased to
lrolcl office as a juclge.

(3) If a judge leaves office before attaining the age of
sixty-five years. tlre judge shall only ilccess his or her
pension after attaining the age of sixty-five years.

ll. (l) A retired jrrdge entitled to a pension under tlris
Part nray comnu,rte up to one-quarter of their annual
perrsion al art equivalent of twenty tirnes the amount so
cornrnuted and the balarrce of three-quarters shall be paid as

a nronthly perrsion in accordalrce with this Part.

(2) The conrnlutation of pelrsion shall be exercisecl by
a retired judge in writing and that option once exet'cised
shall be final and irrevocable.

L.leoion by an

entitled pcrson
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12. Pension payable under this Part accrue daily but
shall be payable rnonthly in arrears fronr the Consolidated
Fund.

13. ( I ) Subject to the provisions of this Act, pension
increase shall be paid on the l$ July of every yearon every
specified pertsion.

(2) The pension increase shall be equivalent to the
increase in the Consumer Price Index as reported by the
Kenya National Bureau of Statistics for that financial year.

(3) The percentage increase in the pension specified
under subsectiorr (l) shall-

(a) not exceed five per cent or be less than one per
cent; and

(b) not be paid in respect of any specified pension
which became payable after the date of the
increase where the amount of the pension is
calculated by reference to a pensionable
ernoltrmerrt received on or after such date.

(4)'l'he Perrsions (lncrease) Act shall not apply to a

perrsion payable under this Part.

I4. ( l) Pertsion payable under this Part, including alty
pension increase thereof, shall not exceed the amount of the
pensionable emoluntents earned by a sitting judge in the
sanre position as that which the retired juclge occupied on
retirenrent.

(2) A judge who has been granted pension irt respect
of prior public service shall not draw an amount of perrsion
that. when added to the arnount of any pension in respect of
other public service. exceeds the highest pensionable
errrolunrerrt earrred by the judge at any tirne while in public
service.

15. ( I ) Where a judge dies before attaining the
qualifying service, the surviving spouse shall be paid a
gratuity calcrrlated as one month's pensionable emolurnent
for each year of service.

(2) Where a judge dies betore attaining the qualifying
service and is survived by rnore tharr one spouse, the
gratuity payable under subsection ( I ) shall be shared
equally arnong the surviving spouses.

Pcnsions payablc
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16. Subject to the provisions of this Act. a judge who
retires after attaining retirernent age but who had served for
less than ten years, shall be entitled to service gratuity
equal to one-four-hundred-and-eightieth of their
pensionable emolurnents for each completed month of
service multiplied by five.

17. Sections II and l3 shall apply, with the necessary
nrodifications, to a judge who is removed from office
because of inability to perfonn the functions of office due
to mental or physical incapacity.

(2) The pension payable to a judge who is rernoved
frorn office because of inability to perfonn the functiorrs of
otfice due to mental or physical incapacity shall not be less
than fifty per cent of the pension the judge would have
been entitled to, had the juclge retired on attaining
retirement age or being eligible to retire early in accordance
with this part.

(3) The pension payable to a juclge, who is removecl
fronr office because of inability to perfornt the functions of
office due to rnental or physical incapacity, shall be
cornputecl on the basis of the pensionable emoluments of
that judge on the date they \yere retnoved from office alrcl
shall be payable upon the rernoval of the judge from office.

18. (l) Where a judge who is entitled to a pension
tunder this Part dies before attaining retirelnent age and is
survivetl by a spouse, a rnonthly perrsion sltall be paid to
the surviving spouse at a rate equal to fifty per cent of the
rate of the pension that the deceased judge was entitled tt:
as provided for in section 10.

(2) Where a retired judge clies and is survived by a

spouse, the pension shall be paid to the spouse at a rate
equal to fifty per celrt of the monthly pension that was
payable to the retired judge as provided for in section l0:

Provided that the pension payable to a spouse under
this subsection shall not be paid if the deceased retired
judge entered into the rnarital relationship after retirement.

(3) The pensions payable under subsections ( l) and (2)
shall continue frrr five years afier the cleath of the jrrtlge or
retired juclge.
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19. ( l) If a judge entitled to perrsion under this Part or
a retired judge dies and is survived by tnore than one
spouse, the judge's pension shall be shared equally among
the surviving spouses.

(2) The total arnount of the pension payable to the
surviving spouses under subsection (l) shall not exceed
fifty per cent of the pension that the deceased judge or
retired judge would have received.

20. ( I ) Where a judge entitled to a pension under this
Part dies betore retirement and is survived by a spouse and
a child or children, there shall, in addition to any pension
that is payable to the spouse under section 18, be paid to
the spouse, in respect of any eligible child or children of the
judge, a pension at a rate equal to the applicable percentage
of the rate of the judge's pensiolr.

(2) 'the Cabinet Secretary rnay deterrnine the manner
in which the pension is payable in respect of a child, if it is
in the best interests of the child for the pension to be paid
other than to the surviving spouse.

(3) Subject to this section, where a retired judge dies
and is survived by a spouse and a child or children, there
shall, in additiorr to any pension that is payable to the
survivirrg spouse under section 18, be paid to the spouse, in
respect of any eligible child or children of the retired judge,
pension at a rate equal to the applicable percentage of the
rate of the pension that would have been payable to the
retired judge.

(4) For the purposes of subsections (l) and (3). the
applicable percentage shall be-

(a) twelve point five per cent where there is one
eligible child;

(b) twenty-five per cent where there are two eligible
children:

(c) thirty-seven point five per cent where there are
three eligible children; or

(d) fifty per cent whene there are four or nlore eligible
children.

(5) Perrsion shall not be payable urrder this section in
respect of a chiltl of a lnarital relationship if the deceasecl
retired judge errlered irrto the relationship after retirernent.
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21.(l) Subject to this sectiorl, where the surviving
.spouse of a deceased judge or retired judge, who became
entitled to a pension under this Part upon the death of the
judge or retired judge, dies, there shall be paid, in respect of
any eligrble child or chiltlren of the judge or retirecljudge-

(a) in the case of the spouse of a judge other than a
retired judge, a pension at a rate equal to the
applicable percentage of the relevarrt pension in
relation to the Juclge; or

(b) in the case of the spouse of a retired judge, a

pension at a rate equal to the applicable percentage
of the pension that would have been payable to the
retired judge if the retired judge had not died.

(2) For the purposes of subsection (l), the applicable
percentage shall be-

(a) lrventy-five per cent rvl:ere there is one eligible
child;

(b) fifty per cent where there are two eligible children;

(c) seventy-five per cent where there are three eligible
children:or

(d) one hunclred per cent where there are four or more
eligible children.

(3) Pension shall not be payable uncler this section in
respect of a child of a rnarital relationship if the deceasetl
retirecljudge entered into the relationship after retirernent.

(4) In tlris sectiorr. "relevant perrsion" means the
pensiorr that would have been payable to the judge had the
judge retirecl on the date of the judge's death.

22,(l ) A jrrdgcr who is retirerl uporr tlre re-organisation
of the office after serving as a jrrdgc for at least ten years
but has not attained the ntanclatory retirement age shall be
entitled to an annual perrsion equal to one-four-hundred-
and-eightieth of their pensionable ernolumerrts for each
conrpletecl nronth of service.

(2) In this section, "re-organisation of office" n'tealts
that the office has been restnrctured for the purpose of
facilitating irnprovement ill the Judiciary by which greater
efficierrcy or economy rnay be effected.

Pcnsion in rcspect
of childrcn on
death of a spo{lsc
or rvhen spouse
pcnsion rs not
pn1'ahlc.

Rc-organisatrrrrr ol
office

a



nu Judges' Rarirsrr,efi Bercffs Bill,2025 62t)

23. (l) A judge who qualifies for pension under this
Part shall, upon retirernent be entitlod to-

(a) a monthly transport allowance equivalent to one
scventh of the basic salary of the judge at
retirement for a pcriod of one hundred and twenty
months, which shall be payable once as a lump
sum upon retirement;

(b) a medical cover, during the life of the retired
judge, for the retired judge and the spouse on the
same terms as that enjoycd by serving judges;

(c) diplomatic passports, during the life of the retired
judge, for the retired judge and the spouse; and

(d) access to the govornment lounge at all airports
within Kenya, during the life of the retired judge,
for the retired judge and the spouse.

PART III-PENSION AND OTHER BENEFITS FOR
JUDGES APPOINTBD AFTER COMMENCEMENT

OF TIIIS ACT

24. (l) In this Part, 'Judge" and "member" mean a
person who was appointed as a judge after the
commencement of this Act.

(2) This Part shall apply to a judge who was appointed
into office after the commencement of this Act.

ludges Retiremenl Benefits Fund

25. (l) There shall be established a fund to be known
as the Judges' Retirement Benefits Fund which shall vest
in, be managed and operated by a Boad of Trustees.

(2) There shall be paid-
(a) into the Fund, all the contributions and any other

payments required by this Part to be paid into the
Fund; and

(b) out of the Fund, the pension benefits and any other
payrnents required by this Part to be paid out of
the Fund.

26.(l) The Government shall, in respect of every
member-
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(a) deduct from that ntember's monthly pensionable
emolutnents and pay into the Fund a sum
calculated at the rate of seven point five per cent of
the member's nronthly pensionable ernoluments as
the nrember's monthly contribution; and

(b) pay into the Fund a sunl calculated at the rate of
fifteen per cent of the melnber's lnonthly
pensionable elnoluments as the Government's
lnonthly contri bution.

(2) 'fhe Governlnent's contribution under subsection
( lXb) shall be a direct charge on the Consolidated Fund.

(3) The National Treasury shall, within ten workirrg
clays after the encl of the tnonth in which the contributions
are due, rernit an amount cornprising the melnber's and the
Covernment's contribution in respect of the member to the
custodian.

(4) Where tlre Govenlment fails to make a payment
required to be nrade under this section, the Covernment
shall be liable to any pennlty that rnay be detennined in
accordance with the applicable law. .

27.The Governrnent shall rneet the cost of a life
insurance policy for each rnenrber c<lrnprising death
benefits for the rnember.

28. Subject to such guidelines as the Board rnay issue,
a rtrember rnay rnake additional voluntary contributions to
the his or lrer retirement saviltgs account.

Board of Tnctees

29.(l) There is established a board to be known as the
Judges' Retirement Benefits Fund Board of Trustees which
shall be responsible for operating and managing the Fund.

(2) The Board shall be a body corporale with perpetual
succession and a conlmon seal ancl shall, in its corporate
name, be capable of-

(a) suing and being sued;

(b) purchasing, holding, rnanaging and disposing of
nrovable and ilrunovable property: and

(c) doing or perfornring all other tlrings or acts for the
furtherance of the provisions of this Act which
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nre mhers.

.{riditirrnal
volurrt:rr1
conlributions by rr

ntcntbcr-

Estahlishmcnt r,f
Boartl of l'rustct's

l



The,@es' Retirement Benefrts Bill, ?o,25 631

may be lawfully done or performed by a body
corporate.

(3) The members of the Board shall be appointed by
the Cabinet Secretary and shall comprise-

(a) a chairperson who-
(i) has at least twenty years' experience in a

scnior management position ;

(ii) is not in the service of any Government's or
worker's rcpresentative organization; and

(iii) is not affiliated to any of the institutions
represented on the Board;

(b) one judge of the Supreme Court;

(c) one judge of the Court of Appeal;

(d) two judges, one male and onc female, nominated
from among the judgcs of the High Court and of
the courts with the status of the High Court;

(e) a retired Judge who is a member of the Fund;

(f) a member of the Judicial Sorvice Commission
nominated by the Commission;

(g) the hincipal Secretary to the National Trcasury or
a representative of the Principal Secretary
nominated in writing; and

(h) the Chief Registrar of the Judiciary.

(4) The members appointed under subsection (3Xb),
(c), (d) and I shall be nominated by the Chief Justice.

(5) An appointment under sub-section (3Xa), (b), (c),
(d), (e) or (f) shall be by name and by notice in the Gazette.

(6) The Board shall competitively recruit and appoint
a Secretary.

(7) The Board may co-opt any perton to assiet it for
such purposes and for such periods as the Board may
detennine, but a person so co-opted may not vote on any
matter before the Board.

(8) A member of the Board appointed under this
section shall have, in relation to the Fund, the duties and
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obligatiorrs of a trustee, and shall be accountable in
accordance with the provisions of the Trustee Act and any
other written larv.

30. A person shall not be appointed as a trustee uncler
section 30 if that person-

Cap. 167

Qrralification for
appoinlmcnt ns a
lrustcc.

(a) has been sentellced to irnprisonment for a period of
six months or more;

(b) is adjudged bankrupt;
(c) was previously involved in the tnanagement or

adrninistration of a scherne which was deregistered
for any failure on the part of the lnanagenrent or
the administratiolr thereof;

(d) is disqualified under any other written law, or his
or her holding office as such is deerned by the
Retirement Benefits Authority as being. in any
way. detrimental to the Fund; or

(e) does not colnply with the directiorrs, guidelines or
practice notes issued by the Retirement Benefits
Authority.

31. (l) The trustees appointed under section 29(3Xa), Tt'rrureof rrusrccs

(b), (c), (d), (e) and (Q shall hold office for a tenn of three
years and nray be eligitlle for re-appointrnent for only one
further terrn of three years.

(2) Notwithstancling the provisions of subsection (l), a
trustee may be renroved frorn office by a resolution of the
Board if the trustee-

(a) has beelr absent fronr three cotrsecutive meetings
of the Boarcl without justifiable cause;

(b) has been adjuclged barrkrupt or has entered into a
composition or scherne of arrangen'rent rvith
creclitors:

(c) has been convicted of a felony or of any offence
irrvolving dishonesty or corruptiolr; or

(d) has become incapable of carrying out the functions
of office. either arising from an infirmity of body
or mind.

(3) A trustee slrall cease to lrc a nrernber of the Board
if the trustee resigns frorn office by a notice in writing to
the Cabi rret Secretary.
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32. Whenever the office of a trustee appointcd under
sections 29(3)(a),(b), (c), (d), (e) or (0 becomes vacant, the
Cabinet Secretary shall, on the recommendation of the
nominating body, appoint a similarly qualified person to fill
the vacancy for the rernainder of the term.

33. The functions of the Board shall be to-
(a) collect contributions payable to the Fund under

this Part;

(b) develop a prudent investment policy of the Fund in
accordance with the provisions of the Retirement
Benefits Act;

(c) invest any funds of the Fund not immediately
required for its purposes in the manner allowed by
this Act;

(d) protect members' contributions and the assets of
the Fund;

(e) negotiate competitive annuity rates with insurance
cornpanies;

(f) pay out pensions and other benefits to the
rnembers of the Fund and their dependants;

(g) advise the Cabinet Secretary on any necessary
adjustrnents in the Fund in order to realize its
objects under paragraphs (a), (b), (c) and (d); and

(h) perforrlr any other functions that may be conferred
olr it by this Act or under any other written law.

34. ( l) The Board shall meet at least four times in
every finarrcial year.

(2) Not more than three months shall elapse between
the date of one meeting of the Board and the date of the
next nreeting.

(3) The clrairperson shall preside at every meeting of
the Board but the nrembers present shall elect one of their
rnembers to preside whenever the chairperson is absent or
otherwise unable to preside and the person so elected shall
have all tlre powers of the chairperson with respect to the
conduct of that nreeting and the business transacted thereat.

(4) The quorutrr for the conduct of the meerings of the
Board shall be five trustees.
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(5) The decisions of the Board shall be unanimous:

Provided that where a decision is not unanimous, it
shall be made by a rnajority vote of the trustees present and
voting and in case of an equality of votes, the chairperson
or the person presicling shall have a casting vote.

(6) The Board may invite any person who is not a

nrember of the Board to participate in the deliberations of
the Board, but such person shall not be entitled to vote.

(7) Subject to this Act. the Board rnay regulate its owlt
procedure.

35. ( I ) The Board msy establish committees of
trustees to deal with such nrafters as the Board rnay specify.

\2) The Board rnay co-opt persons who are not
trustees to conrrniffees established under subsection (l) for
a particular purpose and such persons shall hold office for
such periods as the Board rnay cletermine.

(3) Subject to any specific or general direction of the
Board, a conrnrittee established urtder subsection (l) ntay
regrrlate its own proceclure.

36. (l) lf a trustee is present at a nreetilrg of the Boad
or any conrrnittee of the Board at wlriclt any matter is the
subject of consideration and in which matter the trustee, the
trustee's spouse or the trustee's irnrnecliate relative or
associate is directly or indirectly interested in a private
capacity, the trustee shall, as soon as practicable after the
cornnlencernent of the meeting, disclose such interest artd

shall not take part in any consideration or discussion, or
vote on any question touching on such matter unless the
Board cleternrines otherlvise.

(2\ A disclosure of interest made under this sectiotr
shall be recorded in the nrinutes of the rneeting at which it
is nrade.

(3) A tnrstee who fails to clisclose an interest as

required under this section shall be disqualified frorrt
lroltling office as a tnernber of the Board.

37. The chairperson ancl tnrstees shall be paid srrch
allowarrces or other renluneratiorr as the Cabinet Secretary
rnay deterrnine.

Conrrnittccs ol thc
IJoard

Disclosurc ol'
itltrrcsl.

Rcrnuncrali(rn iJl

lrustcfs



Tlte .ludges' Retirentent Benefits Biil, 2A25 635

38. ( l) Irr the exercise of its functiorrs, the Board shall
be accountable to the Governrnent and to the melnbers of
the Fund.

(2) TIre Board shall have all powers necessary for the
proper pelforrnarrce o[ its functions under this Act and, irr
particular, the Board shall have the power to-

(a) control. supervise and adnrinister the assets of the
Fund in such manner and for such purposes as
shall best prolnote the purpose of the Fund;

(tr) deternrine the provisions to be rnatle for capital
and recrrrrent e.xpencliture alrd for reserves of the
Fund:

(c) receive contributions fronr rnernbers and the
Coverrrrnent;

(d) rppoint a custotiian, investrnent nranager and
adrnirristrator to carry out tlre functions specified
unrler this Act or ally otlrer relevant written law;
lnrl

(e) do such other things as are necessary to give effect
t0 lhe provisions of this Act.

39. Tlre lJoartl rnay, by resolution generally or in any
particular cnse, clelegate to an oftlcer, elnployee or agent of
the Board, the exercise of any of the powers or the
perforrnarrce of any of the functions of the Board.

40. The Board rnay appoint such officers or members
of staff as rnay be necessary for the proper discharge of the
functions of the Board on such tenns and conditions of
service as the Cabinet Secretary ntay, in consultation witlr
the Salaries anrl Rerrruneration Cornmission, deterntine.

41. (l)'l'he cornrnon seal of the Board shall be kept in
tlre rnanrrer that the Board nray direct and shall not tre used
except l-ry the ortler of the Board.

(2)'fhe conlnon seal, when affixed to a cloculnent and
having been duly authenticated, shall be jrrdicially ancl
tlfficially noticed ancl, urrless the conttary is proved, alty
necessary ortler or authorisation by the Board under this
sectit'ur shall be presumed to have been duly given.

Payruertt of benefits

.12. (l) Thcr adrninistrator appointed under section 5(r
shall establish antl lnaintailr a retirernerrt savings account
for eaclr rnenrber in the lnenrber's nanle.

l'()wcrs o[ lhe
lloartl.

Dclcgation of
por\ crs.

Sllrll'(f thc Board.

I he corrrnrcrn srtl

Rclirclncnl
savings acctlunls
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(2) A member shall not have access to the funds held
in the member's retirement savings account or have any
dealing rvith the custotlian lvith respect to the retirement
savings account except through the administrator.

(3) Upon receiving the contributions in respect of a

rnember rernitted under sections 26 and 28, the custodian
shall notify the administrator who shall cause the
contributions to be credited in the retirement savings
account of the member.

(4) The adnrinistrator shall issue to each tnember a

statement in respect of that member's retirement savings
account once in every year.

43.(l) 'Ihe benefits derived from the corttributions
rnade by a rnenrber together with the accrued itrterest
thereon shall imrnediately vest in the rnenrber.

(2) Notrvithstarrcling tlre provisions of any other
r.vritten law, the benefits derived fronr the Governrnent's
contribution to a menrber's retirernent savings account shall
vest in the memher atier a periotl of one year,

(3) Subject to subsection (l), if a member dies while
in service, lhe Governnlent's contribution to the ntember's
retirernent savings accolult shall inrmediately vest in the
dependants of the nrelnber.

44.(l) A nrember shall not be entitled to rvithdraw the
balance in the ntentber's retirenrent savings accotltlt except
as provided in section 45,

(2) Subject to subsection ( I ). a tnember rnay
withdraw-

(a) his or her contributiort and investment return in
full on leaving ernployment for any reason;

(b) the Governrtrent's contribution upon attainment of
the retirement age: and

(c) the aggregate in full of any additional voluntary
contributions matle into the Fund ultder section 3l
together with the accrued interest thereon leaving
employnrent for any reason.

45. ( l) Any nrernber who retires frotn service-

Vcsting ol'
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(a) on attaining the mandatory retirement age;

(b) on opting for early retirement; or

(c) on medical grounds,

shall be entitled to make withdrawals in accordance
with section 46.

(2) The proof of age of a member who retires from
service for the purposes of subsection (l) shall be the date
of birth provided by the member on rhe date of
appointment.

46.(l) A rnember who retires from service may, in
writing, request the Board to withdraw a lump sum from
the balance in the member's retirement savings account
which shall not exceed the equivalent of one third of the
balance.

(2) Despite subsection (l), a member who retires from
service may withdraw all of the member's voluntary
conhibutions plus the accrued interest from the balance of
the rnember's retirement savings account,

(3) The retirement benefits may be paid to a member
who retires from service-

(a) as an income clrawdowrr in the forrn of monthly or
quarterly withdrawals calculated on the basis of
the expected life span of the member and payable
out of the Fund or external income drawdown
provider; or

(b) in a monthly or quarterly annuity for life
purchased from a life insurance company of a
member's choice.

(4) The payment of a pension to a member shall
cornnlence at the end of the month immediately following
the nronth of the member's retirement frorn service.

(5) For the purposes of this section, "quarterly" means
a period of three months.

47. (L) Every member shall furnish the Board, in the
prescribed nlanner, with the particulars of the rnernber and
the dependants of the rrrelnber.

witMrawalc

Paymcrrl of
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(2) A member may update the parliculars furnished
uncler subsection ( I) at any tinre before retirement.

(3) The information furnished under this section shall
be used for the purposes of processing and payment of
benefits to a member or a member's dependants.

(4) For the purposes of this Part, the furnishing of the
Board with the particulars of the dependants of the member
shall be deemed as the nomination of those dependants.

48. (l ) On the death of a member, the benefits shall be
paid to a person whose particulars have been furnished by
the rnember in accordance with this Part:

Provided that where no particulars are provided by the
rrrenrber under section 47 , the Board shall have discretion
to determine the menlber's dependants.

(2) The Board shall hear and deterrnine any dispute
regarding the nomination of dependants under this Part.

49. The Board shall have the discretion to elect the
most suitable mode of payment of the dependants' benefits.

50. (l) If a rnember dies while in service, the balance
in the mernber's retirernertt savittgs account shall be paid-

(a) in favour of the dependants of that member; or

(b) in the absence of any dependants, to the executor
or the adrninistrator of the estate of that mentber.

(2) Notwithstanding subsection (l), the Board shall
have the discretion to elect the most suitable mode of
payrnerrt of the t'lependents' pensiorts.

51.(l) If a nrember who had opted for an income
clrawdown under section 46(3Xa) dies while in retirement.
a pension that is equivalent to the unutilised balaltce of that
rnelnber's retirernent savings account shall be paid to the
nrember's dependants under this Part.

(2) The paynlent under subsection ( I ) shall con'rtnence
on the day following the mertrber's death.

(3) If a nrenrber who had opted for art annuity payment
tunder section 46(3Xb) dies while in retirement. the
payments to the dependants shall be subject to the terms of
the anrruity.
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. 52. Despite the provisio's of any other written law, a
benefit payable upon the death of a member shall not form
part of the assets of the estate of that ntenrber.

53.Subject to sectiofl M, no payment .shall be rnacle
out of the Fund -

(a) to the Governr,ent without the prior lvritten
consent of the Retirernent Benefits Authority;

(b) to a mernber while still in service; or
(c) to a,y person as a loan, advance or other silnilar

benefit or payrnent except as providecr untrer trris
Act or the Retirernent Benefits Act.

Bencfits not to
form pnrt of cstatc
of mcmbcr.

Prohibited
paymcnts.

Cap. 197

Pa1'rncnt of
trenefir-s of a

nrcmbcr s,ho is
appointcd as
Chicf Justicc or
Deputy Chlcf
Justice.

54. ( l) A mer,ber arrcr the covernnlent shail cease to
lrrake corrtributions into the Fund when that rnember is
appointed under Article 166 as the chief Jusrice or rhe
Deputy Chief Justice.

(2) The Board shail pay to the r,ernber the barance
renraining in the nrenrber's retirenrent savings accouDt
upon tlre rnernber's allpointnrent as the clrieiJustice or
Deprrtv Chief' Jusrice.

!3) Despite subsections (l) a,d (2), a rnember who is
appoi,ted as rhe chief Jrrstice or Deputy chief .tustice r,ay
opt lo retai, the bala,ce.f his or lrer rctirernent sarings
;lccount in the Fund in accorclance with this Act or ar)y
other written larv.

Additional benefits

55. Irr addition to a pension payabre under trris part, a
retired judge t. whorn this part'a[plies shall be entitled,
dtrrinq the life of the retirecljudge, to_

(a) a r,edical cover for the retired judge a,cr the
retirecl judge's sporse on the sa,ni t.iu.,s as trrat
enjoyecl by serving judges;

(b) a cliplorrra.tic-passport for the retired juclge arrd tlre
rctired jutlge's spouse: and

(c) .ccess to the Governrnent vrp r.unges at ail
airports w.ithin Kerrya for the reriret'rjudle a,d the
reti red jrrdge's spouse.

Ad<litional
bcncfit-s-
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Apptntmont of indopcndent scrvicc Prvruidr,rr

56. (l) The Bonrd shall appoint an adminisuator of the
Fund who shall, in accordance with this Act and any other
relevant written law, carry out the following frinctions-

(a) open a retirement savings account for each
member and assign I penrcnal pension number to
each member;

(b) credit each member's retirement savings account
with the contributions made to the account;

(c) inform the Board if a member's actual contribution
dctails differ from the expected contribution
details;

(d) provide customer support services to the rnembers
including acccss to members' account balances
and statements on demand;

(e) causc the payment of retircment benefits to
members who have retired or, whelt a mcmbcr
has died, to the member's beneficiaries;

(O Ue responsible for all calculations relating to the
retirement benefits of a member; and

G) carry out any other functions as may be directed
by the Board.

(2) The administrator shall ensure that all inconre
earned from the investment of the Fund is distributed to the

credit of the members' rctirement savings accounts:

hovided that clearly defined and reasonable fees,
charges, costs and expenscs oftransactions epproved by the

Board shall be paid out of the income earned from the
investment of the Fund.

57. The Board shall appoint a manager of the Fund
who shall, in accordance with this Act and any other
relevant written law-

(a) invest and manag€ the firnds and assets of the
Fund in accordancc with the provisions of this Act
and any other relevant writtcn law;

(b) provide quarterly reports of dl transactions
relating to the Fund;

Appoiatmcnt rnd
fuactior of thc
edminictraor.

Appdnlrnenr and

functions of thc
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(c) provide regurar infornration on investment

strategy, market returns and other performance
indicators to the Board for the benefit bf mernbers;

(d) undertake statistical analysis on the investments
and returns on investments with respect to the
funds under management and providb data and
information to the adrninistratoi and the Board;
and

(e) cany out any other functions as may be directed
by the Board.

58.(l) The Board shall appoint a custoclian of the
Furd who shall, in accordance with this Act and any other
relevant written law-

(a) receive the contributions remitted in respect of
each member on behalf of the Board;

(b) within one day of receivi,g the contributions,
notify the Administrator of such receipt;

(c) hold pension funds and assets in safe custody in
trust for the nrernberc and their beneficiaries;

(d) on behalf of the Board, settle transactions and
undertake activities relating to the administration
of the Fund incruding the coilection of dividends
and related activities;

(e) report to the Board on any matter rerating to the
assets of the Fu,d being held by the custodian at
such inrervars as nray be determihed by the Board;

(f) execute, in favour of the BoRrd, the retevant proxy
for the purpose of voting in relation to the
investments of the Fund; and

(g) carry out any other functions as nray be directed
by the Board.

(2) The custodian shail mairrtain ail pension funds and
assets in its custody in accordance with thb directions of the
Board and shall not utilize any pension fund or assets in its
custody to meet the custodian'i own financial obligations
to any person.

59. The administrator, manager and custodian shail-

Appoirtrnent end
functions of rhe
custodian.

Duty of care



@2 The Judges' Retirement Bercfits BiU,2A25

(a) ensure that the Fund and its assets are managed or
held in accordance with the provisions of this Act,
any regulations or guidelines made under this Act
and any directions that may be issued by the
Retirement Benefi ts Authority;

(b) take reasonable care to ensure that the
rrranagement of the Fund or safe keeping of the
Fund's assets are carried out in the best interests
of the rnembers;

(c) reprt to the Board, as soon as is reasonably
practicable, any unusual occurrellce with respect
to the Fund or its assets which in the
adrninistrator's, nranager's or custoclian's view
could adversely affect the rights of a rttetnber or
tlre member's retiretnent savirtgs accoutlt; and

(d) report to the Board, as soon as is reasonably
practicable, if the Governrnent has failed to rcmit
any contributions and where the Governnrent's
contribution rentains due for more thart ten days.

Financial provisions

60. ( l) The Fund shall cortrprise of-

(a) rnonies received as contributions uttder this Part;

(b) fees, charges, tnonies or assets that may accrtle to
or vest in the Fund under tlris Act or under any
written law: and

(c) all rnonies frotn any other larvftll sources provided,
tlonated or loaned to the Fund.

(2)'Ihe Board slrall invest any funds which are not for
the tirne being required to be applied for the purposes of the
Fund in accordance with the provisions of the Retiremerlt
Benefits Act.

61.(l) The Governrnent shall nreet the cost of the
atlrninistration of the Fund for a period of five years from
the date of first contributions ittto the Furtd.

(2) Upon the lapse of the period specifietl irt

subsection (l), there shall be paid out of the Fund ntonies
fbr tlre adrninistration of the Fund which shall not exceed

Prclcecds <rf thc
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such p€rcentage of the value of thc assets of the Fund as
may be prescribed in Regulations made under this Act.

(3) In estimating expenses for the purposes of this
section, the trustees may include-

(a) an amount representing the accruing liability of the
Fund in-.respect of any emolumints, pensions,
staff medical insurance or other benefits to which
any persons employed for the purposes of this Act
may become entitled in respect of that
employment;

(b) an amount in respect of the purchase of office
stationery, equipment and machines, motor
vehicles and insurance;

(c) an amount in respect of maintenance and repairs of
any buildings, grounds and facilities, 

"nA 
the

rental value of-any prernises used for the purposes
of this Act; and

(d) an amount in respect
including the custodial,
activities of the Board.

62.(l) The Board shall cause ro be kept proper booksof accourt and records in relation to'the Fund, its
undertakings, investment activities and properties.

(2) The Board shall, withi, a period of three rnonths
after the end of each financial year, prepare, sign and
transmit to the Rerirement Benefits Authdrity_

(a) a balance sheet showing in detail the assets and
liabilities of the Fund;

(b) a starement of income and expenditure of rhe
Fund; and

(c) such other statements of account as required by
lalv.

of management fees
actuarial and audit

,dccounls and
audit.

(3) The Board shalr cause an audit of trre books of
account of the Fund to be conducted by a certified auditor
in accordarrce with the provisions of trie public Audit Act cap..lr2B
not rnore than three months after the end of the financial
year.
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63. During the period specified under section 6l(l),
tlre Board shall, at least three months before the end of each
fiuancial year, cause to be prepared and submit to the
Cabinet Secretary for approval, estinrates of the Fund's
revenue and erpenditure for the tollowing financial year.

64. ( I ) The Board shall convene an annual general
nreeting of the members of'the Fund rvithin six months of
the end of the financial year.

(2) The Annual general meeting shall be conducted in
accortlance with the provisions of the Retirement Benefits
Act.

PART IV-BENEFITS FOR JUDGES WHO
RITTIRED I}EF-ORE COMMENCEMENT OF THIS

ACT
65. (l ) In this Part, 'Judge'o rleans a judge who retired

in accorrlance with Article 167 of the Constitution at any
tirne after the 27th August,20l0, but before the
corntrlencernent of this Act.

(2) This Part shall apply to judges who retired in
ruccortlance witlr Article 167 of lhe Constitution at atty tinre
after the 27th August, 2010. but before the contmetlcement
of this Act.

66. A judge to whortt this Part applies shall be entitled.
during the life of the retired judge, to-

(a) a nredical cover for the retired judge and spouse on
the sarne terrns as that enjoyed by serving judges;

(b) diplornatic passports for the retired jttdge ancl

spouse; altd

(c) access to the Governlttent loultge at all airports
within Kertya for tlre retirecl judge and spottse.

PART V - MISCEI,I,ANEOUS PROVISIONS

67.(l ) The Cabinet Secretary shall be responsible for
the payrnent of pertsions. gratuities and provision of nott-
pension benefits to judges under this Act.

(2) 'Ihe Cabinet Secretary shall establish a liaison
office to facilitate the timely payment of pensions.
gratuities and provision of non-pettsion benefits under this
Act.
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68. Pension or gratuity granted under this Act shall
not be assignable or transferable and shail not be liable to
be attached, levied upon or scquestercd except for tlre
purpose of satisfying a debt due to the goverrtrnent.

69. A judge entirled to pensiorr under this Act shall be
rrxentpt fl'onr the Natioltal Social Security Funcl Act.

70. Any person who is clissatisfied with any decision
regar<ling the paynrent of a retirerrrent or other benefit
under this Act rlray appeal against the decision to the
Appeals '[riburral established in accordance with section
47(l) of tlre Retirernent Benefits Act.

PART VI_PROVISIONS ON DELEGA'TtsD
LEGISLATION

71. (l) The Cabinet Secretary rnay ntake Regulations
gerrerally for givirrg effect to this Act an<J for prescribing
a.n-vthing ret;uired or necessary to be prescribed by or unclei.
this Act.

(2) witlrout pre.judice toe the generality of subsection
( l), regulatiorrs nray provide for-

(a) rnatters of procedure in relation to any application
rundcr this Act;

(b) the gtrocedure and consiclerations for pension
clairns due to physical or rnental incapacityj

(c) the porting of contributions frorn other retirernent
benefits schernes by a judge; and

(d) the rnanagcrrent and adrninistration of the F'nd
during the period of five years alier first
contributiorrs are rrracle under this Act.

(3) For the purposes of Article 94{6) of thc
Coltstitulion --

(a) the purpose arrtl objective of the clelegation ur.ler
this sectio, is to errable the Cabinet secretary to
rnake regulations fbr better carryirrg into effect the
provisiorrs of this Act; and

(b) the authority of the cabinet Secretary to rnake
regulatiorrs u,cler this Act lvill be limitecl to
brirrgirrg into eft'ect the provisions .f this Act and
full'ilrnent of the objectives specified under this
sectiolr.
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(4) The principles and standards applicable to the
delegated power referred to under this Act are those those
found in-

(a) the Statutory Instruments Act; and

(b) the Interpretation and General Provisions Act.

PART VII-SAVINGS AND TRANSITION
PROVISIONS

72, (l) Upon commencement of this Act, the pension
benefits of a judge to whorn Part II applies shall, upon
retirement, be computed on the basis of the formula
provided under section I0.

(2) The pension benefits payable to a judge to whom
Part [V applies shall continue to be paid under the Pension
Act or where applicable, under the Widows' and Children
Pensions Act.

Cap. 2.

Cap.2A
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MEMORANDUM OF OBJECTS AND REASONS

Statemcnt of Objects and Reasons of the Bill
The prirtcipal object of this Bill is to provide for the pension ancl

otlter retirettrent benefits to judges of superior courts and for connected
prlrposcs.

The Bill has been in development since the late 1990s and rnarks a
significant step towards realizing the principles of the Constitutiol in
respect rlf tlte Judiciary , its independence and the renurneratiorr and
berrefits of jutlges of superior courts.

The Bill is tlivided into tlve parts.

Part I of the ltill (Clauscs l - 3) deals with prelinrinary rnarrers.

clause I of the Bill provides for the short title of the Act.

Clausc 2 of the llill provides for the definition of key terms that have
been elnployed throughout the Bill,

Clause 3 of the Bill provides for the persons to whom the Act shall
apply.'['he Act slrall apply to ju<lges who are in office on the date of the
cotnnlencelrrent of the Act, judges who will be appointed after
cortllllellcetnettt of the Act and judges rvho relired after the 27th August,
2010. btrt before the coutrttencernent of the Act in accorclalrce with,q,rticle
167(l) of the Constitution. It also provicles that rvhere rhere is a conflict of
laws, the provisions of tlris Act shall prevail.

Part II of the Bill (clauses 4 -23) provi<Jes for the payment of
pensions and otlter berretlts in respect of judges who are in oifite on the
clate of comnlencernelrt of the Act.

Cllause 4 of the Ilill provicles that Part II of the Act applies to judges
who are irt office on the con'unencenrent date arrd clefines tlie worcl 'judge"
as rrsctl in tlris Part as such.

Clau'se 5 of the Bill provides for the right of a juclge to retirernerrt
benefits urrder the Act.

Clausc 6 of the Bill provides that tlre qualifying service for a perrsion
under thc Act.

Clause 7 of the llill provides that prior service as public officer shalt
folrn part of qualifying service fbr pension.

Clausc I of thc Bill providecl that a judge, who is cntitletl ro pension
uttdet' the jrrdicial service pension schenre or :uly other. contiibutory
peltsitltt scltcltte ilt the ptrblic scrvice, nray apply to transf-el'the acc:r.uecl
pertsion ttl the Consolitlnted Fund for the periocl of service to the
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considered pensionable service or maintain the administration of the
pension benefits under the scheme in which they were accrued.

Clause 9 of the Bill provides that pensions, benefits and gratuities
shall be a charge on the Consolidated Fund.

Clause l0 of the Bill provides for the computation and payrnent of
pension to a judge who elects to retire early after attaining the age of sixty-
five years or has attained the prescribed maxirnum retirernent age.

Clause I I of the Bill provides for the cornmutation of the pension by
a judge upon retirement.

Clause 12 of the Bill provides that pension shall accrue daily but
payable monthly in arrears.

Clause 13 of the Bill provides for the date of pension increase and
percentage increase of pension.

Clause 14 of the Bill provides for the nraximum pension payable to a
retired judge.

Clausc 15 of the llill provides that gratuity shall be paid to the
spouse of a judge who dies before attaining qualifying service.

Clause 16 of the Bill provides that a judge who retires after attaining
retirernent age but who had served for less than ten years. shall be entitled
to service gratuity.

Clause 17 of the Bill deals with retirement of a judge due to mental
or physical incapacity.

Clause 18 of the Bill provides for pension to spouse on death of a

judge or a retired judge.

Clause 19 of the Bill provides for allocation of pension to more than
one spouses upon the death of a judge or a retired judge.

Clause 20 of the Bill provides for pension in respect of a chiltl or
children on death of a juclge or retired judge.

Clause 2l of the Bill provicles for payntent of perrsion to a child or'

children where the judge or retired judge is deceased as well as the spouse.

Clause 22 of the Bill provides for computation of pension where a

judge retires upon re-organisation of office.

Clause 23 of the Bill provides for rhe non-pension benefits.

Part III of the Bill (Clause 24 - 64) deals the payrnent of pensions
and other benefits in respect of jrrdges who are appointed after the
conrnencemelrt of the Act.
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clause 24 of the Bill provides rhat part III of the Act applies rojudges who are appointed after the commencement clate ancl clefines the
rvord 'Juclqe" as used in this part accorclingly.

Clarrse 25 to 41 of the Bitl provitte for the establishnrent of the
Jtrdges' Reliretnent Bertefits Fund: ih" poy,n.nt of contributions irrto the
Frrlrcl; tlte a;rpointnteltL of rnernbers of'the Judges' Retirenrent BenefitsF.nd B.ar<l of Trustees; their functio,s .r.1" p.-,*.rr; the filling of
vacancies ln the Eloarul: the delegations of the powers of the Boarct; theobligatiorl of Trustees to declari conflicts of interest; the nreetings of
f rttstees artd the appointment of Cornmittees of Trustces; the appoinimelt
of tlre staff of the Boartr; and the cornmon seal of the Board.

C'lauses 42 to 55 provicle for the creation of retirernent savings
accoultts for tnembers; the vesting of benefits to nrenrtrers or their
deJrertclaltts; the withdrawals from the retirernent savings accounts by
Ittelttber or their tlePendartts; the nonrirration of clependarits by rnenrbers;
the procedure tbr nraking withdrawals frorn the Fund by nrernbers; the
payments of pensiorts to retired rnenrbers and their ieperrtlants; the
paytllellt of benefits to depenclattts when a rnenrber clies whili in service oratier relirerrrerrt; paynrelrts that calrnot be paicl out of the Fund; the
prtyrltent ol' berrefits ilt t'espect of judges who are appointed as the C5ief
Jtrslice and tlre Deputy Chief Justice; and additional'non-pension benefits
in respect of judges ap;roirrtetl after conrrnencernent of the Act.

clauscs 56 to s9 of the llill pr.ovide for the appointnre,r of
irrdependeltt service provicters. that is. the Adnrinistrator, the'Manager alcl
the Ctrstotlian and provides for their powers anct functions, and thJr duty
ol'care to the rnenrbers in the perfornrance of their functions.

fllauses 60 tn 61 of the Bill provide for the financial rnatters irr
re'spect ol'the Jtrclges Retiretnertt Benit'its Funcl, including how to ir.oittr.
proceecis of the Funtl and the investrnents by the Fund,-the expenses for
atlrniniste[irt-q the l"ttncl, ac'counting and audiiing of the Furrt'l; rhe rrraking
antl approval of the attnttal estirnaies of the purirl: ancl the anirual !.,r.*irtrcetitrg of the lrund.

Pil.t IV of the lJill (Clarrsc 65 - 66) deals with the norr-pension
Lrerlefits ilt [espect of jutlges who retiretl in accordance witlr Article 167 of
tlre Coltstitttliolt ilfter 27th August 2010 but before tlre conunencenrent of
the Act.

Itart v of llre Bill (clauses 67-72) provides for rnisceltaneous
nrit lte rs .

Clatlsc' 67 of tlre llill provit'les for that the Cabinet Secretary shall be
resporrsible for the paynrent of pensions.
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Clause 68 of the Bill provides that pensions granted under this Act
are not assignable nor attachable except for the purposes of satisfying a

debt clue to the government.

Clause 69 of the Bill provicles for the provides for the exernption
fronr the National Social Security Fund Act.

Clause 70 of the Bill provides for the right to appeal against
decisions regarding tlre payment of pension and other benefits under the
Act.

Part VI of the Bill, consisting of clause 7l of the Bill provides that
the Cahinet Secretary responsible for pensions ntay tnake Regulations.

Part VII of thc Bill, consisting of clause 72 of the Bill provides for
saving and transition for the payrnent of pension payable to a judge
serving upon commencement of this Act and a judge who retircd after the
27th August,20l0.

Statcntent on the delegation of legislative poryers and limitation o[
fundanrental rights and freedoms

The Bill delegates legislative powers to the Cabinet Secretary to
nrake regulations under section 7l for the better carrying into effect of the
provisions of the Bill. The Bill does not lirnit any of the rights and

fundarnental freedorns contained in the Bill of Rights in the Constitution.

Statenrent on horv the Bill conccrns county governments

The Bill is not a Bilt concerning county governntents in tenns of
Article I l0( I Xa) of the Constitution.

Statement trs to rvhether the Bill is a money ltill lvithin the meaning of
Articlc 114 of the Constitution.

The enactlnent of this Bill shall occasion additional expenditrrre of
public funds.

Dated the l9th June.2025

KIMANI ICTIUNG'WA[{,
Leader of the Majoritv Parh'.



An nexure

Advertisement inviting the public
to submit memoranda on the Bill

a

Report of the Deportmentol Commlttee on tustlce and Legol Affoln on its conslderotron of the ludges'
Retrrement Beneflts Elll (Notlonol Assembly BIll No. 27 of 2025)
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THE NATIONAL ASSEMBLY
I3TH PARLIAMENT. FOURTH SESSION - 2025

IN T}IE MATTER OF ARTIGLE IISTTI (B) OF THE COilSTITUTIOIII
AND

Iil THE MATTER OF CONSIDERATIOI{ BYTHE ilATIO]{AL ASSEMBTY OF THE
,UDGES' RETIREMEI{T BEilEFITS BILL II{ATIOI{AL ASSEMBLY BILL

NO.27 0F 20251

WHEREAS, Article ll8[] [b] of the Constitution of Kenya requires Parliament to facilitate public participation
and involvement in the legislative and other business of Parliament and its Committees, and National Assembly
Standing 0rder 127[3J requires House Committees considering Bills to faci]itate public participation;

AilD WHEREAS, the Judges'Reth€rnent Benefits Billft{atbnal Assembly Bill No. 27 ctzO?SJ was read a First Time

on 26th June 2025 and referred to the Departmental Committee on Justice and Legal Affairs for consideration and
reporting to the House;

lT lS N0TIFIED that the Judges' Retirement Benefits Bill filational Assembly Bill ilo. 27 of 2O251is a Bill
sponsored by the Leader of the Maiority Party which seeks to provide for the pension and other retirement
benefits of judges of the Supreme Court, the Court of Appeal, the High Court, the Employment and Labour Relations
Court, and the Environment and Land Court to further actualize Article 

.l60 
of the Constitution on the independence

of the .ludiciary.

ilOW THEREFORE, in compliance with Article 1.l8[] [b] of the Constitution and Standing 0rder 127[3J, the Clerk of the
National Assembly hereby invites the public and stakeholders to submit memoranda on Judges' Retirement Benefits
Bill [National Assembly Bill No. 27 of 2O?5)to the DepartmentalGommitteeonJusticeand LegalAflairs.

Copies of the Bill are available at the National Assembly Table 0ffice, Main Parliament Buildings and on UU]U,
parl iament.so.ke/the-national-assembly/house-business/bi lls.

The memoranda may be forwarded to the Clerk of the National Assembly, P.0. Box 41842-00100, ilairohi; hand-
delivered to the Office of the Clerk, Main Parliament Buildings, Nairobi; or emailed to cna@parliament.go.ke to
be received on or before Fridan llth July ?:O2S at5.00 p.m.

S. ilJOROGE, GBS
CLERK OF THE NATIO}IAL ASSEMBLY

27 tune 2O25

a

I
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Letter from the Clerk
of the National Assembly

inviting stakeholders to attend
the public participation forum

a.

Repon of the Depo/tmentat Committee on /ustice ond Legol Affoln on lts consldcrotron of the ludges'
Retlrement Beneltts Bill (Notionol Assembly Blll No. 27 of 2025)
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Whcn replying, pleose guote:
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Hon. Winfridah Boyani Mokaya, CBS
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Dr. Wambua Kituku
Ag. Executivc Director
Kituo cha Shcria
Ole Odume Rd. Off Argwings Kodhek Rd

Nairobi

Mr. Akello M. T. Misori
Secremry General
Kenya Union of Post Primary Educadon Teachers

2-" Floor, Nexr Gen Mall
Mombasa Road
Nairobi

Hr. Paul Famba, MBS
Commission Secretary I CEO
Public Servicc Commission
Comnrission House
Haranrbee Avenuc
Nairobi

Dear

RE: INV|TATION BY THE DEPARTI'IENTAL COMMITTEE ON 
'USTICEAND LEGAL AFFAIRS TO SUEMIT VTE\^/S ON THE 
'UDGES'RETIREMENT BENEFTTS BtLL (NATIONAL ASSEI.IBLY BILL NO. 27 OF

202s) sPoNsoRED BY THE LEADER OF THE MATORITY PARTY

Tle Departmenml Committee on Jusrice and Legal Affairs is established pursuant to Standing

C)rdcr 215 of thc Nariona! Assembly Standing Orders, and is mandated to inter alia,'study
ond review oll legislotion referred to lL'

The Judges' Reriremenr Benefirs Bill (National fusenrbly Bill No. 77 o' 2025\ sponsored by

the Lcader of the Maioriry Parry is before the Committee for consideration and reponing ro

thc House

T6c Bill seeks ro provide for the pension and other retirement benefits of ludges of rhe

Supreme Court rhe Court of Appeal, the High Courq the Employment and Labour Retations

Court. and the Environment and tend Cturt to further actualize'Article 160 of the

Corrstrtution on the independence of the judiciary.

Articfe I l8( lXb) of the Consrjturion ol Kenya and National Assembly.Sanding Order 127(3)

require Parliamenr rc facilitare public participation and involvemenr in the legislative and other

business of Parhament and its Committees. Due to the great public interest in the Bill, the

Cornmitree has resolved ro mcer critical stakeholders ro make submisslons on rhe Bill.

lrr rhis regard, the Committcc invttes you for a meeting on ThursdaY, 7s August 2025 at

I 0:00 a.m at a venue. within Parliament Buildings, to be confirmed in due course. The agenda

of the nreeting is to ,'eccive your views on rhe Bill.

Yq;u ere requested ro prepare your written submissions in a matrix format thar indicates the

spcr-ific clause, propesed amendment and iustification. Twenry (20) hard copies of the

subrnrssions to be availed ro rhe meering, soft copies of which may be sent to the Comnrittee

thrqugh the Office of the Clerk of the National Asscmbly via email: gna@Parliament.So.ke by

Wednesday. 6"' August 2025.
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xir.g e+i"i'odm'" eiil."f. iraitiue at tht'GflbryralAssembly Tab]e Office' J"lain Pariiament

Bulidlns wtrlte an electronk cag mqy ba. accessed' on the Parliament website:

wvir#.# r[amin+go.kehjre-natignel 
jassembiy/house+iilh for reference'
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Our Liaison.Offlcers qn thft franerh f.fr. Alirired Sallnt t'frtb mi, Ue contacted on Tel. No.

07 |.O2MO 5 6 or email: dd.c@parllafit ent.go'ke.

Yours

,EREI'ilAH H. NDCil.rB[ l{BS
FoT: CLEBK OF THE:NATIONAL ASSEMBLY

Copy to: - Hon. CPAfohn tlbadl, EGH
Crbinet.Secrearf
Minlstry of Natlonal Treasury & Econornlc Plannlng

Haranrbee Aven{re, Treasury Bullding

Nalrobi

Hon Dorcas Aglk Oduor, SC, OG}Y, EBS
The Attorney Gerteral

The State Law ffice and ttre Depanmertt of Just-lce

Sheria House, Hrrambee Avenue

ll-4irohi
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Report of the Depoftmentol Cornmlttee on lustlce ond Legol Affotn on its conslderctlon of the ludges'
Retirement Beneflts Bill (Notionol Assembly Eill No. 27 of 2025)
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REPUBLIC OF KENYA

THIRTEENTH PARLIAMBNT _ THIRD SESSION

THE NATIONALASSEMBLY

STIBMISSION OF MEMORANDI'M TO THE CLERI( OF THE NATIONAL
ASSEMBLY

- Attn: Standing Committee on Justice and Legal Affairs

BILL: The Judges' Retirement Benefits Bill (National Assembly BilI No. z7
ofzoes)

INSTITUTION: Legal Advice Center (Kituo Cha Sheria) Kenya

DATE: rrth July zozs

l. Introduction

We cornrnend the initiative to introduce The Judges' Retirement Benefit,s Bill, 2025, which aims to
consolidate. clarify. and enhance the framework governing retirernent benefits for judges. In
reviewing the Bill for its constitutional compliance and sound legislative structure, we submit the

follorving recommendations to ensure its alignment with the Constitution of Kenya, 2010. and

international trest practices on judicial independence and social protection.

2. Key Recommendations

A. "fcnure and Retirement Age

Ilelevant Provision: Article 167( I ), Constitutiorr of Kenya
Issue: Clause l0(3) restricts pension access for judges rvho leave office betbre age 65.
Recommendation:
"l'he Bill should explicitly anchor its provisions on Article 167(l), rvhich permits voluntary
retirement at 65 and mandatory retirement at 70. Clauses on qualifying service and benefit accrual
nrust be harmonized with these constitutionalthresholds to eliminate ambiguity and ensure judges
are not penalized for exercising constitutionally sanctioned retirement options.

B. Protection from Diminution of Benefits

Relevant Provision: Article 160(4), Constitution of Kenya
lssue: Absence of an explicit non-dirninution clause in the Bill.
Recommendation:
lnseft a clear provision stating that the remuneration and retirement benefits provided under this
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Act shall not be varied to the disadvantage of any judge or retired judge during their lifetime. This
reiteration of Article 160(4) within the Act itself would reinforce safeguards for judicial
independence and fi nancial security.

C. Charge on the Consolidated Fund and Relationship with Judiciary Fund

Relevant Provisions: Articles 160(3), 173(l) & (4), and 206(2)(c), Constitution of Kenya
Issue: While the Bill refers to the Consolidated Fund, it does not sufficientty clarify the operational
relationship with the Judiciary Fund.

Recommendation:
Amend the Bill to explicitly provide that, once approved by the National Assembly, the funds
charged on the Consolidated Fund shall be paid directly into the Judiciary Fund for administration.
This promotes financial autonomy for the judiciary and upholds the principles of separation of
powers and fiscal independence.

D. General Constitutional Consistency and Clarity

Relevant Provision: Article 2(l) &. (4), Constitution of Kenya
Issue: Some terms and clauses may lack full constitutional alignment.
Recommendation:
Conduct a comprehensive review of all operative terms (e.g., 'Judge," "benefits," "eligible child")
and provisions to ensure constitutional congruity. Clear definitions and internal consistency reduce

interpretive uncertainty and I iti gation risk.

3. Targeted Clause-Level Recommendations

Section l9: Allocation of Pension to Multiple Spouses

Issue: A 50% cap on pension allocation to multiple surviving spouses may inadequately provide
for dependants.
Recommendation:
While equal distribution aligns with Article 45(3), consider revising the 50% cap to allow fbr
judicial discretion or special consideration in cases of hardship or multiple dependants, in line rvith
Article 43 (right to social security) and the best interest of dependants.

Section 42: Retirement Savings Account Transparency

Issue: Annual statements may be insufficient for financial monitoring.
Recommendation:
Amend Section 42(4) to require semi-annual or quarterly statements, enabling judges to track
contributions and accrued interest more effectively. This would align with constitutional values of
transparency and access to information.

a

Section 52: Benefits Not Forming Part of Deceased's Estate
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Issue: Lack of clarity on nomination procedure.

Recommendation:
Maintain the exclusion of benefits from the estate to facilitate prompt disbursement but explicitly
reference the mechanism for nominating beneficiaries (e.9., registered nomination forms with the
administrator), ensuring transparency and alignment with the deceased's wishes.

4. Part III - New Pension Scheme for Judges Appointed after Commencement

Part III introduces a contributory scheme encompassing mandatory contributions, life insurance, a

Board of Trustees, and provisions for fund administration.

Constitutional Strengths Noted:

. Promotes fiscal accountability and transparency (Articles 201 and 229)

. Safeguards social security (Article 43)

. Upholds judicial independence (Article 160)

. Supports family protection (Article 45)

Fu rther Recommendations:

Dispute Resolution: Introduce an internal mechanism within the Board to handle disputes
before appeal to the Tribunal, advancing fair administrative action (Article 47).
Gender-neutral language: Apply inclusive and gender-neutral terminology throughout
the Bill.
Definition of "eligible child": Refine this definition to better reflect criteria for disability-
related incapacity, in line with Article 54.

5. Conclusion

The proposed Bill presents an opportunity to modemize and entrench a constitutionally compliant,
fair, and independent retirement framework for the judiciary. By incorporating the above
recommendations, the legislation will not only safeguard judicial welfare but also strengthen
public confidence in the integrity and independence of the Judiciary.

We remain available to provide further technical support on these amendments upon request.

a
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From: SeeTahTee Studios <scetalrttc@gmeil.com>

Sent: Friday, July 11, 2025 4125 PM

To: Clerk of the NationalAssembly lGnya <cn @parlLmefit Sp,ke>
Subiecu Public Pardcipatlon: ludgpc' Ec6rcment3encfrt Aill:(liladond Aslembly Sll f0o.27 ef 202Sl

Greetings to the Parliamcntary ReuiarTeam,
I hope this message ftnda you well,

Thie is to oonffrm mygcneral supso$erthJudgrXittlmentE$,
Hortrevcr, I roquc$&rt.tkr.e bsas diaEdfih.doo ftriu406&rsil+la rdrwcmt, sre.ihc$tb€f lG{t.crvi0arrd6rthaOld
Cooetitudnn, or sndor ths aore 6osrtilur$.0!" tht5r *ffiU'bctrmrd c4uel!y.

firankpu for the opporunityto rhamfecdbrds.
Best rcgardr,I

FLSBEI{GE EITATI
t EAD CONAULTANT

6,13/
S€ETAHTEE

sTuDtoS
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Repon of the Deparlmentol Committee on /ustlce and Legol Affoln on lts conslderatron of the ludg*'
Retlrcrnent Bcneflts Bill (Notlonol Arsembly Blll No. 27 of 2025)
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Kind Regards
OFFICE OF THE CLERK
T HE NAT IONAL ASSEITABLY

P . O. Box 11842-00100
NAIROBI.
Tel: +2542O284E000 ext 3300 I +254790194055
Emoi I : cn a@p a rli ament. co. ke
w ebsile: www, o a r li ame nt. g.o. ke I the - n a ti ona l- a ssembly

X:@NAssemblvKE
Focebook: Porliament of Kenvo

@

I

From: Francis Sitati <francis.sitati@ gma il.com>
Sent: Friday, July 11, 2025 4:37 PM

To: Clerk of the National Assembly Kenya <cna@parliament.go.ke>

Sublect: Feedback on the Judges Retirement Bill

Greetings!
I trust this message finds you well.
I wish to express my general support for the Judges Retirement Bill.
However, I respectfully urge that no distinction or discrimination be made against judges who
are already in retirement, whether they exited service under the Old Constitution or under the
2010 Constitution.
All retired judges should be accorded equal treatment.
Thank you for the opportunrty to provide feedback.
Regards,
F. Sitati

)
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Retlrement Beneflts Blll (Notlonol Assembly Elll No. 27 of 2025)



Klnd Regards
OFFICE OF THE CLERK
THE NATIONAL ASSEIIBLY
P . O. Box 41842-00100
NAIROBI.
Tel: +2542O2E48000 ext 3300 I +251790191055
Emai I : cn o @po r li amen t. co. ke
website: www -pa rli ament.co,ke I the-nati onal-assemblv

X:@NAssemblvKE
Facebook: Parliament of Kenva

@
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From: Naomi Sitati <naomisitati@gmail.com>
Sent: Friday, July 11, 2025 4:48 PM

To: Clerk of the National Assembly Kenya <cna@parliament.go.ke>

Subject: Judges Retirement Benefits Bill

Good evening,
ln general support of the judges retirement bill. However let there be no discrimination against
judges already in retirement whether they left service under the old constitution.
Regards.
Naomi
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WENDY FAITH MUGANDA, LLM
'TOP BO IN - HOUSE COUNSEL - PRIVATE SECTOR CATEGORY

[.inlic.dlrr: https://www.linkedin.com/in/wendy-muganda-ll-m-564ab8a6/
tl Nairobi, Kenya I t +254 72t947 638 | 5Z wmuganda@lshnairolri.org | 11ttt )uly 2025

Mr. S. Njoroge, CBS

The Clerk of National Assembly
Parliament of Kenya

P. O. Box 41842 - 00100

NAIROBI

Dear Sir,

RE: SUBMISSION OF MEMORANDUM FOR THE IUDGES,RETIREMENT BItt INATIONAL
ASSEMBLY BILI NO.27 OF 2025

This mernorandum provides a detailed reviewof Theludges'Retirement Benefits Bill,2025 (the

"Bill"), ahead of its second reading in the National Assembly vis a vis comparing it with the model

in United States [US) and the United Kingdom (UK).

Comparative Analysis: United States and United Kingdom:

Aspect Kenya (Draft Bill) United States
America

of United Kingdom

Pension Eligibility >10 years'service for
full pension; gratuity
for shorter service

Life tenure; eligible
upon retirement at
>65 years with >10
years' service (28
u.s.c,5 371)

Eligible at
mandatory
retirement age (70
years) with pension
accrual from
appointment;
minimum service
requirements vary
by office

Pension Formula 7/480 x pensionable
emoluments x

months served;
Consunrer Price lndex
(CPI)-linked annual
increases

"Rule of 80": age +
years of service > B0
yields full salary
pension; no post-
retirement increases
except by statute

Computation based
on career average
earnings; annual
adjustments linked
to public sector
pension indexation
[e.g. CPI)

Commutation Up to 25
commutation at
times value

o/o

20
Lump-sum option up
to 100 o/o of annual
pension (by

Commutation
permitted (up to 25
percent) subject to



combining
annuity/pension);
limited statutory
commutation

actuarial reduction;
governed by Civil
Service Pension
Scheme rules

Survivor Benefits Spouse 5A o/o for five
years; children's
pensions

Survivor annuity 50
o/o of judge's salary;
children's annuity to
age 18 (longer if
student)

Spouse's pension at
50 o/o; children's
pensions per scheme
rules; durations vary
by child's age

Governance

Funding
and Statutory Fund

managed by Board of
Trustees;
member/Government
contributions

Pensions paid from
the Treasury's
Judgment Fund; no
separate trusU
administered by
Office of Personnel
Management

Funded on a "pay-as-
you-go" basis via
Consolidated Fund;
administered by

Judicial Office and
HM'freasury

Indexation Annual CPI-linked
increases (L-S o/o)

No automatic
indexation; periodic
cost-of-living
adjustments by
statute

Pensions revalued
annually in line with
public sector
indexation (usually
cPr)

Administrative
Oversight

Cabinet Secretary
regulations;
Retirement Benefits
Authority guidelines

Oversight by Judicial
Conference and
Office of Personnel
Management;
Congressional
appropriation
review

Oversight by HM
Treasury; Judicial
Office issues
guidance;
Parliamentary
scrutiny of scheme
regulations

a

Observations from the Comparison:

1. Financial Security & lndexation: Like Kenya and the UK, federaljudges in the U.S. enjoy

salary-linked pensions but lack automatic inflation adjustments. Kenya's CPI linkage is

therefore a robust model.
2. Separate Trust vs. Consolidated Funding: Kenya's dedicated Fund mirrors UK practice

of a consolidated public scheme, whereas the U.S. uses direct Treasury payments. A Fund

model may offer greater transparency and ring-fencing of assets.

3. Commutation Options: Kenya's commutation cap aligns with UK norms; the U.S. allows

more flexibility but at the cost of potentially depleting long-term security.
4. Governance Structures: Kenya's Board of Trustees echoes best practice in pension

governance, providing multi-stakeholder oversight absent in the U.S. model.
5. Survivor Entitlements: All three jurisdictions prioritise spouse and children; Kenya's

finite spouse-pension term is more restrictive compared to the U.S. and UK's longer-

duration survivor benefi ts.

Page 2
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Recommendations:

1. Indexation: Retain CPl-linkage but specifo a minimum floor [e.g. 2o/o) to guard against

deflationary years.

2. Survivor Protections: Consider extending spouse pension beyond five years or adopting

a lifetime survivor annuity model akin to the U.S.

3. Governance Best Practices: Embed conflict-of-interest disclosures and risk management

standards in regulations, drawing on UK f udicial Office guidelines.

4. Regulatory Oversight: Propose affirmative parliamentary procedure for regulations

under Clause 7L, as seen in the UK's draft affirmative SI model.

5. Fiscal Reporting: Require annual Fund performance reports to Parliament, mirroring UK

f udicial Pension Scheme reporting.

Conclusion:

The Judges' Retirement Benefits Bill, 2025 provides a well-structured, constitutionally sound

framework which, with the enhancements suggested above and lessons drawn from the United

States and United Kingdom, will ensure sustainable, transparent and fair retirement benefits for
Kenya's judiciary.

I remain at Your Office's disposal to clari$r any aspect or to draft proposed amendments

Yours Sincerely,

WENDY FAITH IVTUGANDA

ADVOCATE OFTHE HIGH COURT OF KENYA

Page 3
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THE JUDICIARY
KENYA JUDGES WILTARg ASSOCIATIONtln [tr \t ItrtY r

Our Rof: ,UD/KIIVM5-1

Thc Clerk
Nahonal Assemtrl,v
Parliamc'n t Builclings
P.O. Box {18r2JJ0100
NAIROBI

Your Rc* TBA Detc: July 11,2025

+d*,^^r/" N,qr-ll|tz---
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Dearsir, I*+4IJ ,1r
RE: SUBMISSION OF MEMORANDUM ON THE IUDGES, RETIREMENT

BENEFTTS BILL,2O25

The Kerrl,a Judges Welfare Asscxiation (KJWA) is an Association that brings together all
Judges in Kenya; from the Supreme Court of Kenya, the Court of Appeal, the High Court,
the Enr,ironment and [and Courb and the Emplovment and I"abour Relations CourL The
Association herebv submits the attached memorandum on the Judges' Retirement
Benefits 8i11,2025.

!\'e, greatll' appreciate thc'opportunity and y'our continued support. _

Yours sincerely

Jus J. Otieno
PRESIDENT KEITYA JUDGES ITELFARI ASSOCIATIOI|

.r^.5

{.,.
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H THE JUDICIARY
KEI{YA JUDcES ttTEI^r,*nE ASSOCIATTON

MEMORANDUM TO PARLIAMENT ON THE IUDGES RETIREMENT

BILL 2025

Introduction

l. There is no doubt that the enactment of the Constitution of Kenya

heralded a nerv dawn for the ]udiciary of Kenya. The Constitution 2010

sought to position the fudiciary as an arm of government that would

safeguard the aspirations of the people of Kenya for a iust, equitable

and fair society that upholds the Rule of [^aw. After the enactment of

the Constitution, a reenergized Judiciary, drawing lessons from

recommendations made by 13 previous taskforces and committees has

sought to deliver to meet the expectations of the Kenyan people

through ttuee blue prints firstly, the Judiciary Transformation

Framework which laid the foundation by focusing on institution

building which resulted in enhanced terms and conditions of service

for Judges, Judicial Officers and Staff. The era of JTF also witnessed the

rapid expansion of courts and an increase in the number of Judges and

Judicial Officers.

2. The Judiciary Transformation Framework gave way to Sustaining

Judiciary Transformation; a senrice delivery agenda which had as its

focus a shift towards enhancing service delivery through automation

and enhancing individual and institutional accountability. In the

current blueprint Social Transformation Through Access to fustice, the

lEftillr m KEI^

I c,t {



Judiciary seeks to consolidate the gains of the two previous blueprints

to deliver a people centered justice that is responsive to the needs of

the people. The blueprint emphaslzes the multi door approach

through promoting Altemative Justice System, Mediation and

strengthening the small claims courts.

3. There is no doubt the cumulative efforts are bearing fruit. Millions of

Kenyans are able to access services at a court nezu them. Cases are filed

and tracked within the comfort of litigants' homes or offices.

Thousands of Kenyans continue to place their faith in Judges and

]udicial Officers to resolve their disputes. In the financial year

20?3/2024, a total of 5L6,12L cases were filed and 509,663 cases

resolved.

4. While a lot of work has gone into strengthening systems and the

institutions, at the end of the day justice is delivered by Judges,

Magistrates, Deputy Registrars, Kadhis and Judicial staff, whose

service makes the difference in the lives of the many who seek refuge

in the fudiciary. It is for this reason, that successive taskforces and

committees have recorrunended the improvement of terms and

conditions as a critical factor in enhancing service delivery. The Judges

Retirement Bill seeks to establish comprehensive and dignilied

retirement benefits for )udge.

The case for the fudges Retirement BiIl

5. The Judicial Code of Conduct restricts ]udges from engaging in other

businesses. This is due to the fact that not only is the possibility of

a
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conllict is real, but there is also the possibility of increased social

interaction and its attendant risks. Judges thus rely on their salaries as

the only source of income. Upon retirement, ]udges do not have an

ongoing business they can retire to.

6. The Judiciary competes with other employers for the top legal minds.

A Favorable Retirement Judges Benefits will assist in attracting and

retaining the competent professionals to theJudiciury. This will in furn

ensure that that the people of Kenya benefitfrom services from the best

in the market.

7. The work of a Judge entails sitting for long hours in court presiding

over cases which involves:

(i) Hearing witnesses
(ii) Hearing legal arguments and submissions
(iii) Managing court participants and processes
After the court retreats the hard work of |udgement writing begins.

N{any are forced to carry work home. The work involves sitting long

hours which ultimately take a toll on their health. Guaranteed health

cover will enable |udges to focus on serving Kenyans.

8. Adequate and secure benefits free Judges to deliver Justice without

financial pressures that would otherwise hinder their performance.

The Judges are able to retire with dignity after years of public service.

This enhances public confidence in the ]udiciary.

9. A country that secures competitive terms and conditions of service for

its Judges, ]udicial Officers and staff is a country that is equipping its

Judiciary, to effectively determine disputes and uphold the rule of law.

,
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This fosters a favorable climate for invesfrnent which improves the

economy of the country.

Conclusion

As Kenya marks 15 years of irnplementation of the fransformative

Kenyan Constitution, the enachnent of the |udges Retirement Bill will

be a great milestone in strengthening the |udiciary to uphold justice,

independence and integrity. As an association which is committed to

upholding the Rule of Law, we support the enactrnent of the bill. In

turn our members will continue to serve the public with dedication

and commitrnent.

a

h-- tJustice J. Otieno
PRE8IDETI|t IttIlYA .n DOES WtI,FAnt ASSOCIATIOIT

4of.4
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To:

The Clerk of the National Assembly

P.O.Box 41842

Nairobi

Kenya.
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t0/07/2025

Attention: Mr Samuel Njoroge

Dear Sir

RE: MENIORANDUM ON THE JUDGES RETIREMENT BENEFITS BILL.
GIATIONAL ASSEMBLY BILL NO. 27 of 2025)

I refer to the invitation to the members of the public, through local media, to submit
memoranda on the above-mentioned bill, which is under consideration by the
Departmental Committee on Jutice and Legal Affairs of the National Assembly of
Kenya.

Please kindly find anached hereunder a memorandum on the bill, in which I propose the
application of the principle of proportionality be applied to the members of the apex
court. I have also included a proposed amendment, which if adopted, will cure the
concerns of inequity that I have raised.

I look forward to positive consideration of the sarne and can avail myself at any time to
make any further clarification, if any further enquiry is requested by the August house.

thtully

N NAL ASSEA,IBLY

*

RECEIVED

I t JUL 2025 *
CLET(K'S U}'FICE

8ox 4r84?, NAIH0RIP,J

Y
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MEMORANDUM ON THE R.ETIREMENT BENEFITS FOR JUDGES OF THE
SUPREME COURT: THE CASE FOR PROPORTIONALITY FoR JUDGES oF
THE SUPREME COURT.

A. Introduction

Efforts to enact a law to provide for separate retirement benefits forjudges in Kenya has
been made since the late 1990s.

The Judges' Retirement Benefits Bill, 2025 therefore, marks a significant step towards
the realization of the principles ofjudicial independence. The Bill seeks to establish a
comprehensive and dignified retirement benefits framework for Judges of the superior
courts in Kenya. The Bill classifies Judges into three distinct categories for the purpose of
determining benefits:

a. Judges in office at the corunencement of the Act

b. Judges appointed after the commencement of the Act

c. Judges who retired before the commencement of the Act

B. The Supreme Court of Kenya

The Supreme Court of Kenya is established under Article 163 of the Constitution of
Kenya. Being the apex court in the country the decisions of the Supreme Court are not
only final but are also binding upon all other courts in the nation of Kenya.

The Supreme Court, consists of--

(i) The Chicf Justice, who is the President of rhe court;

(ii) The Deputy chief Justice, who is the vice-president of the court; and

(iii) Five other judges.

C. The Role of the Chief Justice and Deputy Chief Justice

(i) Besides being the Head and the Deputy Head of the Judiciary, respectively the Chief
Justice presides over the Supreme Court and in the absencc of the Chief Justice, the
Deputy Chief Justice would preside.
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(ii) ln the event that both the Chief Justice and the Deputy Chief Justice are absent or
unable to preside, the most senior available judge of the remaining five (5) Supreme

Court shall preside over the Court.

(iii) The President, and in his/her absence the vice-President of the Court also perfonns

administrative duties for the proper conduct of the affairs of the Court. Such
administrative duties include overseeing the proper management and administration of
the Court such as allocation of cases, constitution of benches, and for giving general

directions for the administration of the Court.

D. The Administrative Roles of the Other Five Judges of the Supreme Court

Each of the other 5 Judges of the Supreme Court, in addition to their judicial functions
also perform certain administrative duties assigned to them by the Chief Justice in the

form of dockets, specific to the Supreme Court or covering the Judiciary as a whole. The
dockets include security, Judiciary Buildings and Infrastnrcture, welfare of Judges and

stafl ICT and Media Relations & Communications, Rules and Regulations of the court,
relationship of the court with the academia and the other arms of government, library and
research, training, registry operations, supervision of law clerks, bar-bench relations and
governance.

E. Judicial Responsibility of Supreme Court Judges

All the seven Judges of the Supreme Court hear and detennine matters as provided for
under Ar-ticle 163 of the Constitution.

(i) Apart from hearing appeals from the Court of Appeal, the Supreme Court also

exercises unique and exclusive jurisdiction: to hear and determine disputes relating to the

elections to the off,rce of President: to render Advisory Opinions: to hear and determine
the validity of a state of emergency: and to hear and determine appeals against a tribunal's
recommendation for the removal of a Judge. No other court in the land has such
jurisdiction. with such far reaching national and general public ramifications.

(ii) The Supreme Court's role is therefore to act as the frnal arbiter onrnatters involving
the interpretation and application of Constitution as well as matters of generally

considered to involve public importance.

(iii) When the seven Judges engage in Judicial work, hearing and determining disputes
under its aforementioned jurisdiction or when they draft and render decisions of the
Court, they do so collegially as Judges of equal rank in starus, with cach Judge having a

singular vote to reach a final outcome of the decision of the court.



(iv) On the other hand, Judges of the other Superior Courts below the Supreme Court are.
in accordance with the Constitution bound by the decisions of the Supreme Court.
Furthermore, the term and conditions of service of the Judges of the Supreme Court are
distinct from those of the other Judges of the courts below the Supreme Courl.

F. Equity and Proportionality

While it is acknowledged that the Chief Justice and the Deputy Chief Justice hold unique
administrative roles within the Judiciary, their terms and conditions of serv,ice and those
of the Supreme Court justices should generally reflect the fact that they serve in the same
Court as explained earlier. While retirement benefits for the Chief Justice and the Deputy
Chief Justice are today governed by the Retirement Benefits (Deputy President and
Designated State Officers) Act, the rest of the Judges continue to draw their pensions
benefits under the 1946 Pensions Act, with considerable disparities and limitations in
terms of benefits.

Whereas the Judges Retirement Benefits Bill, 2025 has now narrowed this gap. the
benefits of the five Judges of the Supreme Court ought to slightly higher than the rest of
the Judges of Superior Courts below the Supreme Court and slightly below those of the
Chief Justice and the Deputy Chief Justice in order to achieve the principle of
proportionality, considering the two are part of the seven on the Court.

G. Analysis of the Retirement benefits for the Chief Justice, Deputy Chief Justice vis-i-
vis those proposed for the 5 Judges of the Supreme Court.

The following benefits on the left-hand column apply to the Chief Justice and Deputy
Chief Justice under the Retirement Benefits (Deputy President and Designated State

Officers) Act, while the benefits proposed for the rest of Judges in the Judges Retirement
Benefits Bill. 2025 are on the right-hand column.

Retired Chief Justice & Deputy Chief Justice Retired Judge under the Judges
Retirement Benefits Bill, 2025

A retired chief Justice shall, during his or her lifetime, be entitled to-
(a) A monthly pension equal to eighty per cent of the monthly salary of the entitled
person's last monthly salary while in office;

(b) A lump sum payment on retirement, calculated as a sum equal to one year's salary
paid for each term served in office;
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a (c) One saloon vehicle of an engine capacity not exceeding 2000 cc which shall be

replaceable once every four years;

(d) one four-wheel drive vehicle of an engine capacity not exceeding 3000 cc which shall
be replaceable once every four years;

(e) A fuel allowance equal to fifteen per cent of current monthly salary of the office
holder:

(0 full medical and hospital cover, providing for local and overseas treatment, with a
reputable insurance company for the entitled person, the entitled person's spouse and the

entitled person's child who is below eighteen years or is under twenty-five years of age

and is undergoing a course of full time education, and in the case of a female child is not

married or is not cohabiting with any person;

Children's benefits

A children's pension shall be payable for the benefit of an eligible child where an entitled
person dies and - (a) if there is only one child, pension at the rate of twenty-five percent

of the pension entitlement of the entitled person: (b) if there are two or more children, a

pension at the rate of fifty percent of the pension entitlement of the deceased entitled
person to be divided equally for the benefit of each child.

If there are tu,o or more children, a pension at the rate of fifty percent of the pension

entitlement of the deceased entitled person to be divided equally for the benefit of each

child.

Spousal benefits

Upon the death of an entitled person who is in receipt of, or who is entitled to a pension

under this Act. the surviving spouse of the entitled person shall be entitled to fifty per

cent of the pension which was payable to an entitled person.

Additional benefits upon retirement:

(a) Two drivers; (b) one personal assistant or one chief liaison officer; (c) one secretary

or one assistant liaison

oflicer; (d) one house keeper; (e) one senior support staff; (0 one gardener; (g) one

cleaner; (h) two armed security guards who shall be provided on request by the entitled
persou (i) diplomatic passports for the entitled person and his spouse; O maintenance



expenses for the vehicles provided pursuant to this Act; (k) access to the \r.I.p. lounge at
all airports within Kenya; (r) office and office equipment.

Upon his death, an entitled person shall be accorded an official funeral. (a) The
qualifying service for pension, in relation to a person who has served as judge, shall be
ten years.

(b) A judge who serves for a period of less than ten years shall be entitled to service
gratuity

(c) A retired judge who has served as

a judge for at least ten years, is entitled to an annual pension equal to one-four-hundred-
and-eightieth of the judge's pensionable ernoluments for each completed month of
service.

(d) A retired judge entitled to a pension may commute up to one-quarter of their annual
pension at an equivalent of twenty times the amount so conrmuted and the balance of
tree-quarters shall be paid as a montily pension.

Pension in Respect of a Spouse

(e) Where a judge dies before attaining the qualiffing service, the surviving spouse shall
be paid a gratuity calculated as one month's pensionable emolument for each year of
service.

(f) Where a judge dies before attaining the qualifring service and is survived by more
than one spouss, the gratuity payable shall be shared equally among the suniving
spouses.

Pension in Respect of Spouse and Childrcn

(g) Where a judge who is entitled to a pension d^ies before attaining retirement age or a
retired judge dies and is survived by a spouse, the pension shall be paid to the spouse at a
rate equal to fifty per cent of the monthly pension that was payable to the retired judge.

(h) Where a judge entitled to a pension d"ies before retirement or dies after retirement and
is survived by a spouse and a child or children, there shall, in add^ition to any pension that
is payable to the spouse, be paid to the spouse, in respect of any eligible child or children
of the judge, a pension at a rate equal to the applicable percentage of the rate of the
judge's pension.

a
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Pension for a Judge removed from oflice on account of mental or physical incapacity

(i) A judge removed from office on account of mental or physical incapacity is entitled to
a pension not less than fifty per ceut of the pension the judge would have been entitled to.
had the judge retired on attaining retirement age.

Non-Pensionable Benefi ts

() A monthly transport allowance equivalent to one seventh of the basic salary of the
judge at retirement for a period of one hundred and twenty months, which shall be

payable oncc as a lump sum upon retirement;

(k) A medical cover, during the life of the retired judge, for the retired judge and the

spouse on the same terms as that enjoyed by serving judges;

(l) Diplomatic passports, during the life of the retired judge, for the retired judge and the

spouse; and

(m) Access to the goverrrment lounge at all airports within Kenya, during the life of the

retired judge, for the retired judge and the spouse.

H. Proposal for Proportionality

While there is no doubt that both the Chief Justice and the Deputy Chief Justice perform
onerous public administrative duties, in terms of their judicial functions they perforrr
similar functions as the other five (5) Judges of the Supreme Court. We have outlined in
the previous paragraphs that the five Judges are also assigned certain heavy
administrative dockets over and above their judicial responsibilities.

For these and other reasons alluded to earlier, it humbly recommended that the five (5)
Judges of the Supreme Court be considered for thc following retiremeut benefits, in
addition to those provided for in the Bill:

(a) Two drivers

(b) Fuel allowance

(c) Two-armed security guards to be provided on request

(d) Two house keepers

(e) One cook



It is emphasized that the recommendations are in respect of only five(S) Judges.

I. Proposed Amendments to the Bill

a. It is proposed that Clause 23 of the Bill be amended by inserting immediately after
subsection (l) a new subsection (2) as follows:

(2) In addition to the above, Judges of the Supreme Court shall, upon retirement be
entitled to the additional benefits set out in the First Schedule.

b. Intoduce the First Schedule to the Bill to read as follows:

FIRST SCTTEDULE [Cl. 23(2)l

ADDITIONAL RETIREMENT BENEFITS FOR A RETIRED

SUPREME COURT JUDGE

(a) Two drivers;

(b) Fuel Allowance

(c) Two armed security gusrds who shall be provided on request

(d) Two house keepers;

(e) One cook
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RE: SUBMISSION OF MEMORAilDUM IN SUPPORT OF THE ,UDGES' RETIREMENT
BENEFTTS BTL1. )O)1

The Kenya Union of Post Primary Education Teachers (KUPPED, hereby submits the attached
memorandum in support of the Judges' Retirement Benefits Bill, 2025.

This submission is done in recognition of the unique place the Judges hold in the public service
for the long hours they work, long careers and security threats they face from aggrieved pafties.

KUPPET supports the proposed enhanced pension scheme. We believe that the passage and
implementation of this Bill will serve as a benchmark for broader pension reforms across the
public sector.

We trust this memorandum will be given due consideration by the relevant department and the
House at large.

We would be pleased to provide any further
public hearing at Parliament.
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KENYA UNION OF POST PRIMARY EDUCATION TEACHERS

MEMORANDUM OF SUPPORT

ON THE JUDGES' RETIREMENT BENEFITS BILL,2025

SUBMITTED TO THE CLERK OF THE NATIONAL ASSEMBLY

1. INTRODUCTION

The Kenya Union of Post-Primary Education Teachers (KUPPET) represents teachers

from the post-primary sector comprising secondary schools, teachers' training
colleges and non-degree granting technical training institutions.

The KUPPET National Executive Board is pleased to provide this Memorandum to the

Clerk of the National Assembly concerning the Judges' Retirement Benefits Bill, 2025

whose object is to provide for the pension and other retirement benefits to judges of
superior courts and for connected purposes.

Judges hold a unique place in the public service for the long hours they work, their
long careers and the security threats they face from aggrieved parties well into their
retirement. Adequate social security can help them maintain their independence and

impartiality during their careers, as they would not have to worry about financial

pressures when making difficult decisions.

2. CONSTITUTIONAL AND INTERNATIONAL OBLIGATIONS ON SOCIAL SECURITY

Article a3(lXe) of the Constitution of Kenya, 2010, guarantees every person the right

to social security and binds the State to provide appropriate social security to
persons unable to support themselves and their dependents.

Further, Article 21^l2l compels the State to take legislative, poliry, and other

measures to progressively achieve the full realization of the rights in Article 43.



lnternationally, Kenya is bound by the lnternational Labour Organization (lLO)

Convention No. 102 on Social Security (Minimum Standards), which requires State

Parties to ensure the provision of adequate retirement, medical, survivors', and

invalidity benefits.

Additionally, ILO Convention No. 128 (lnvalidity, Old-Age and Survivors' Benefits

Convention, 1967) and Recommendation No. 202 concerning National Floors of

Social Protection further provide that old age income security must be adequate,

sustainable, and accessible.

As such, the Judges' Retirement Benefits Bill aligns with these standards by seeking

to establish a comprehensive, predictable, and dignified retirement framework for
judges, who have committed their lives to public service under exceptional working

conditions

3. JUDGES' UNIQUE CONDITIONS JUSTIFY A SPECIAL SCHEME

Judges hold a unique position among public servants. These include their exclusion

from social life due to the demands of impartiality and integrity; advanced

retirement age which diminishes their ability to generate additional income or re-

enter the workforce; occupational hazards and health strain; and security risks

linked to judgments they render in criminal, civi!, or political matters that may leave

parties aggrieved.

The public sector already provides special retirement benefits schemes for various

cadres including the Public Service Superannuation Scheme for teachers, civil

servants and uniformed officers, among others.

Judges discharge critical duties toward the protection of life and property, security of

the state and national economic development. They deserve social protection like all

other cadres of public servants.

The proposed Bill's provision for a pension scheme that includes monthly stipends,

medical insurance, and enhanced protection is therefore not a privilege but a

necessary social protection response that reflects the realities of judicial service.
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4, INFLATION.LINKED PENSION SYSTEM

As KUPPET, we strongly urge Parliament to adopt and institutionalize an inflation-

indexed pension mechanism for judges, as provided in Clause 13 of the Bill. This

ensures that the real value of retirement benefits is preserved amidst rising costs of
living, thereby guaranteeing the dignity and security of retired judicial officers.

Countries such as South Africa and the United Kingdom have adopted the "triple

lock" pension model, where pensions increase annually by the highest of the

Consumer Price lndex (CPl), average earnings growth, or 2.5%. Similarly, ltaly, France,

Switzerland, Finland, and Australia link pension increases to inflation to protect

retirees from economic shocks.

Kenya must adopt a similar principle not only for judges but as a benchmark for

future public sector pension reforms. This approach is consistent with ILO

Recommendation No. 202, which stresses adequary and sustainability of social

protection benefits.

5. CONCLUSION AND RECOMMENDATION

KUPPET urges the National Assembly to pass the Bill without delay to safeguard the

dignity and wellbeing of retired judges; adopt the inflation-based pension model to
preserve purchasing power; support the inclusion of post-retirement medical and

psychosocial support systems; and use this framework to inform broader pension

reforms for other vulnerable categories of workers.

By ensuring a superior pension scheme for judges, Parliament will be reinforcing

Kenya's constitutional promise of dignity, equality, and socialjustice for all.

Submitted by:

+FP-
Akelo M.T. Misori,

SECRETARY GENERAT

t-
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Dear h*{/. NJo-Sf,

MEMORANDUM ON THE JUDGES RETIREMENT BENEFITS BILL, 2025

Reference is made to the captioned Bill.

The Salaries and Remuneration Commission (SRC) has reviewed the Judges Retirement

Benefits Bill, 2025 and notes that the principal object of the Bill is to provide for the

pension and other retirement benefits to Judges of superior courts and for connected

purposes.

SRC has examined the proposed Judges Retirement Benefits Bill, 2025 and wishes to

submit its views as follows:

A. SRC's Constitutlonal mandate

1. SRC is an independent Commission established under Afticle 230 of the Constitution

of Kenya with the mandate to: a) set and regularly review the remuneration and

benefits of all State Officers; and b) to advise the national and county governments

on the remuneration and benefits of all other public officers.

Z. In the exercise of its powers and functions, SRC is required under Article 230 (5) of
the Constitution and Section 12 of the SRC Act, to take the following principles into

account:

i. the need to ensure that the total public compensation bill is fiscally

sustainable;
ii. the need to ensure that the public seryices are able to attract and retain the

skills required to execute their functions;

Williamson House, 6th Floor, 4th Ngong Avenue. P.O. Box 43126, GPO-001@, Nairobi, Kenfa. Tel; +254 (20) 27L00f.5l7ll73l8l | +25+736712864

Emait: rnfo@src.9o.ke Website: https://w$rr,r.src.9o.ke/ O r$O @srckerrya O OsnCXf @ O sabrie and Remuneration Commission
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iii.

iv.

v.

the need to recognise productivity and performance;

transparency and faimess; and

equal pay to persons for work of equal value.

3. Pursuant to Article 260 of the Constitution, Judges of the superior coufts are

designated as State Officers, As such, SRC is the sole constitutional body duly
mandated to set and regularly review their remuneration and benefits, including
retirement benefits, under Article 230 (4) (a) of the Constitution.

4. In addition to the above constitutional provisions, Article 172 (1) (b) (i) of the
Constitution expressly limits the Judicial Seruice Commission's power to make

recommendations on Judges remuneration.

B. Current retirement benefits for Judges of superior courts

5. The applicable retirement benefits payable to Judges, excluding the Chief lustice and
the Deputy Chief Justice, are specifically governed by the provisions of the Pensions
Act (Cap. 189), the Pensions (Increase) Act (Cap. 190), and the Widows'
and Childrcn Pensions Act (Cap, 195). Collectively, these three statutes establish
the legalframework for the computation, adjustment, and administration of pensions
and related retirement benefits for Judges upon leaving office.

6. SRC obseryes that the retirement benefits for Judges, as currently provided under
the said 3 Acts of Parliament, may only be reviewed by SRC in accordance with its
mandate under Article 230 (4) (a) of the Constitution and Section 1a of the SRC Act.

Such reviews must be conducted taking into full consideration the princrples expressly
set out under Afticle 230 (5) of the Constitution and Section 12 of the SRC Act, which
include fiscal sustainability, transparency and fairness, and equal pay for work of
equal value.

7. Consequently, given SRC's exclusive constitutional mandate, any legislative proposals

seeking to review the current retirement benefits for Judges must comply with the
framework established under Article 230(4)(a) of the Constitution. This includes being
set or reviewed by SRC and subjected to the principles under Article 230 (5) of the
Constitution and Section 12 of the SRC Act. Legislative proposals developed or
advanced outside this constitutional framework are constitutionally impermissible,
This requirement ensures that all modifications to judicial retirement benefits benefit
from SRC's expert analysis, adhere to guiding remuneration principles, and align with
the broader architecture of State Officers' remuneration.
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The advancement of such legislative proposals without due compliance with Article
230(a)(a) constitutes a fundamental breach of the Constitution and undermines the

institutional balance and oversight mechanisms envisioned therein.
C. Proposed retirement benefits for Judges of superior courts under the

Judges Retirement Benefits Ball, 2025

Constitutional validity of the proposed Bill

8. SRC submits that it has neither initiated the review of nor set the retirement benefits
proposed in the Judges Retirement Benefits Bill, 2025. Moreover, the proposals

contained in the Bill have not been subjected to evaluation against the constitutional
principles and factors that SRC is required to apply under Afticle 230(aXa) and (5) of
the Constitution and the SRC Act.

9. Consequently, the proposed review of retirement benefits for Judges of the superior
courts, as contained in the Judges Retirement Benefits Bill, 2025 constitutes a direct
usurpation of SRC's exclusive constitutional mandate to set and regularly review the
remuneration and benefits of State Officers, including retirement benefits. This is in
clear breach of Article 230(4Xa) of the Constitution, as affirmed by the High Couft in
Kenya National Commission on Human Rights v Attorney General &
another [2015] KEHC 7634 (KLR).

ii. Fiscal sustainability of the proposed retirement benefits

10.SRC submits that the proposed financial retirement benefits set out in the Judges

Retirement Benefits Bill, 2025, specifically, the post-retirement transport benefit
and the post-retirement medical benefit, have not been set by SRC in accordance
with its constitutional mandate. Moreover, these benefits have not been assessed

against the principle of fiscal sustainability as required under Article 230(5Xa) of the
Constitution and Section LZ of the SRC Act.

t1.The total cost estimates for both post-retirement transport and medical benefits in
year 1 is Kshs. 1,735,74Ot967,

12. Furthermore, in line with the principle of equal pay for work of equal value, the
extension of enhanced post-retirement transport and medical benefits to Judges, if
implemented, may trigger legitimate clamour for similar benefits by other State

officers. This would result in a significant ripple effect across the public sector, thereby
exacerbating an already constrained fiscal space and undermining effotts toward
sustainable public compensation management. Such uncoordinated enhancement of
benefits for one category of State Officers without comprehensive analysis of its
implications for the entire public sector compensation framework contravenes the
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holistic approach that SRC's constifutional mandate is designed to ensure. The ripple
effect would be Kshs. 15101713g7162g,

iii. Comments on specillc clauses of the Bill

13.sRC submits its specific comments on the Bill as set out below:

Table: J Beneflts Bil 2O25 Review Areas

To align paft U of the gill to existing
govemment policy on retirement
benefi'ts, the Commission views are that:

1. The Bill be amended to provide for
establlshment of a Defined
Contribution Scheme in line with
prevailing Government policy as
follows:

(a) Schcme Design: The Scheme
design shall be Defirrcd
Contrlbuton Scheme.

(b) C-ontributlon Rate:

(i) The employer's contribution
rate shall be 20olo of the
Membe/s monthly
pensionable emoluments and
shall not exceed two (2)
tirnes the employee,s
contribution rate;

(li) The Member's contribution
rate shall be at least lOort of
the monthly pensionabte
emoluments; and

(iii) A member may make
addluonal voluntary
contribuUons to the scheme.

(c) Bcnefits: The Benefrts provided

1 2Intr;,tptzlClrtion
"penslonable
ernoluments"
means the basic
salary and house
allowance payable
to a Judge.

Ref. lt{o; sRc/Ts/24l3 dated 13rh
set and communicated on the

Remuneratircn and Benefits for State Officers in the
JudichrV. SRC gulrted Ulat, .fior purposes of gratutty
and pension, the pen$onable emolument jtratt Ue
based on the monthly bask salary.

(b) In previous submisskrns on the Blll, SRC has guided
JSC to anend the ctause and proviOe that
pen$onable emolunrents means the bask salary
payable to a Judge as set by SRC. This wil ensure
harmony and falnress ln $e definiUon of
Pensionable emoluments as has been set

SRC vlde letter
Ocbber, 2023

by SRC
for

The Conmission recommends that for
purposes and equity and harmony in the
definiUon of pensionable emoluments,
the clause be amended to provide that:

"pnsionable emoluments- means the
bask ahry payabb to a Judge as set by
SRC.

L PART II
PENSIOT{ AND
OTHER, EENEFITS
FOR JTDGES IN
OFEICE AT THE
OOITIIIIENCEMENT
OF THIS ACT

Claure 4 - 23

Bill proddes delined beneflts for
Judges who will be ln ffice at the Commencement
of the Act;

(b) The Berefits will be tully tunded by the Government
as the Members are exempt from making
contribuUons to fund the benefits;

(a) The Benefits have been enhanced from what the
Judges are currently entiiled to under the pensions
Act Cap 189. For lnstance, the Judges will be
entlded to addluonal benefits including a transpo,t
allollvance ar6 medical cover for self and spouse,
further, the penslon lncrease has been enhanced
from the blannual increase of 3% as prwided under
the Penslon Inoease Act of 2005 to a maximum of
5% yearly;

(b) The Cornmission had in its submission of March,
2024 gutded ISC that fte Bill be amended to
provide for a Defined Contributon Scheme as per
exls0ng golremrnent pdrcf aM to align the pension
increase to the plwisions of the penslons tncrease
Act of 2005;

(c) The Nattonal Treasury in its Circllar on registratbn
and management of publlc service reurement
benefits schemes No. 18 of 2010 whtch was
updated and reissued ct lOs July, 2024 guided that
all retirernent benefts sctremes seeking ieglstraflon
wlll be Deflned ConffiuUon (DC) Sdtenres. The
oblectfve is to ensurB equity in sharlng the cost of
fundlng rhene benefrts Hlirreen the Crovemment
and emplopes, ard allgn publlc service pensirn
s€frenEs wlth the be* practlces ln the retirement
benefits lndustry;

(a) Part II of the

under Scheme shall
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3. PART III
PENSION AND
OTHER BENEFTTS
FOR JUDGES
APFOII{TED
AFTER
COMMENCEMENT
OF THIS ACT

Clausc 21 - U

(a) Part III of the Bill seeks to establish a Defined
Contributbn Sdreme for Judges appolnted after
commencement of the Act with contribuuons -t at
7.5ch of pensionable ermlurnents for the Judges
and 150/o of penslonable emoluments for the
employer;

(b) The contributions are inline and wlthin the
parameters advised by the National Treazury and
rates adopted by SRC for State ffiers;

(c) The Scfienre Fund shall be administered and
managed by a Board ofTrustees;

(d) Oause 27 provkles ttr* $e Govemrnent shall meet
the cost of a llfe lnsurance pollcy for each mernber
comprigng death beneflts for the rnember. SRC

vide the letter Ref, No: SRCrI-S/24I3 dated 13th

Octotrer, 2023 on Remuneralron and Eenefits for
State Offlcers in the Judklary, gulded on a Group
Llfe Insurdnce for Judges. The cover llmits should
apply in case of death of a Judge whlle ln servlce
and in addithn the dependants should get the
Members accrued beneflts as per the provisions of
the RBA act;

(e) Clause 37 provides that the Chairperson and
Trustees shall be pald suctr allor,vances or other
remuneratlon as the Cabinet Secretary may
determine. The Oause ls not aligned to section 22
of the RBA Retirement B€neflts (Good Governance
Practices) Guideline wttich guide on how Trustees
strould be remunerated as provided in the trustees'
remuneraUon policy;

(f) Clause 55 provldes additional benefits payable on
retirernent and lndudes prwislon of a medlcal
cover for the reUred Judge and the reUred iudge's
spouse on the same tenns as that enjoyed by
serving judges. Provision of the benefrt wlll create
hequity ln the benefits drawn by State fficers on
retirenent and further, sorne public officers are
maklng contrlbutions to fund the post-retirement

accordance with
mE Eglslatlon and shall be fully
funded frorn the scheme
account.

2. In the event that establishing a

Deflnetl Contribution Scheme in
op0on I above ls less favourable
than what ls cunently obtaining for
Judges. Judges to continue wlth
their current penslon arnngement
as povided under the Penslons Act
Cap 189 and the Widorrs' and
Children Pensions Act. Further, the
Penslon Increase to continue as per

the prch/isions of the Pensions
Increase Act of 2005 until the
legi9aUons are amended.

(a) Oause 27 to be deleted from the Bill
as tln Commission has set Goup
Life Insurance for Judges as a

separate benefit. The Dependants to
get the accrued benefits of t}te
deceased Judge within the
provlslons of the RBA Act and the
scheme rules;
Clause 37 to be aligned to the
ReurefiEnt Beneftts (C,ood

Gorrernance Practices) Guidelines
that ha\re been lssued by RBA on
TrusEes Remuneration;
Oause 55 (a) on the provision of a

medlcal cover on retirement be
deleted frorn the Bill awaiting the
SRC's policy on contribuUons to
post-reUrement nedk l scherrres for
state Offlcers; and; and
Clause 61 (1) be albned to the
provisions of the National Treasury
Circular dated lOs July, 2024 that
guided that that all retirement
benefits schernes expenses shall be
met out of the Scherne Fund and the
employer shall only meet the costs
of seting up the scheme.

(b)

(c)

(d)

d) The Commission developed pammeters to gulde In
setting and advlslng on requests on pension
schernes for State fficers. The guidelines provide

that all Pension Sdremes to be esbblished for State
fficers shall be Delined Contrihrtbn and the
Benefits prwlded under the Sdrenrs shall be fully
funded frorn the sdreme accounU

(e) Prevlous vemions of the draft Blll subrnitted to SRC

on the Judges Retirernent Benefits sought to
establish a Defined Contrlbutory Sdteme for
Judges. The 2021 draft Eill had provided for a DC
Scheme with rates of contribution set at 10% of
pensionaUe emoluments for the Judges and 20%
of pensionabh emoluments for the employer; and

(0 SRC is mandated under ArUch 230(4)(a) of the
Constihrtion to set and regularly review
remuneraUon and benefits of State fficers
including Judges. Any review in pension for Judges
must therefore be submltted to the Commission for

medical and



Srllo. Oeus SRCObccnrdor
(g) Chuse 61 (1) prorldes Government shall

meet the cost of the admlnbrauon of the Fund for
a pedod of five yean frrorn the daE of llrst
corfiibutons into $e Fund. The llailonalTreasury
vk e lts Clrcular oF 1Om July, 2024 gulded that ail
scheme expenses shall b€ rnet out of the Schene
furd and the employer shallonly meet the co6ts of

4. PART IY.
BEIIEFITS FOR
,UDGES WHO
RETTRED BEFORE
COIIIIENCEIIET{T
OF THIS ACT

Claurc 65 - 66

(a) Part IV of the Elll selcs to provide addiuonal
benetrts to Judges who reflred at any Ume alter the
27th Ar4ust, ,2010, bG before the ommenernent
of thls Act;

(b) The reUrernent benefits for the reUred Judges are
cunen$ provides uMer the pensions Act Cap lg9
aM Wldors'and Chlldren Penslons Act;

(c) The part exdudes Judges who retlred before 27trr
Angust ,2010 whlch may be viewed as
discrlminatory;

(d) The addlt{onal beneliB prwlded under Oause E6
lndude a medlcal cwer fior the reUred Judge and
the retired Judge's spouse on the same terms as
that en o)red by servirq judges. Prorlsion of the
beneft wlll seate inequlty in the benefits drawn by
State Ofncers on retir€rnent and further, sorne
puUic o$iers are maldng conUibutions to fund the

5. PART V
]{UtCfLLAr{EOUS
PROVIs[OilS

Clauoc 67 - 70

Oause 57 (1) proviths tEt $e Cablnet Secretary stall
be responslble br the paynrent of penslons, gratulues
and provi$on of, non- penslon beneltts toJu@s under
this Act. The ornent benefts for Judges as prorlded
uMer the Pen$ons Act and the Wldows, and Chlldren
Pensions Act are wlthln the purview of $e Crbln€t
Secretary, tlatlonal Treasury, hourever, reflrement
beneflts prwUed under a defined ontribudon scheme
orerslghted by a Board of Trustee as thce in part III
of the Blll $rould be placed under the responsibilig of
the Board of Trustees.

Clause 67 (1) should be amended to
indicate the right pemon responsible for
the management ard administration of
the reflrement benefits under the Bill.

(a) Part IV excludes Judges who retlrecl
before 27th Augustf ,2010 which
may be via'ved as discrlminatory;
and

(b) Oause 66 on provlslon of a medtcal
cover be dekted from the Bill
awaning the SRC's policl on
contributlons to post-reurement
medkal schenres for State Officers.

The purpose of this letter therefore, is to submit the SRC's views on the Judges Retirement
Benetrts Bil!, 2025 for your consideration.

The Commission appreciates your continud coopention and support as we discharge our
respective mandates,

Yours

CPA

a

AG SBCRETARY/CEO
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b)Submission

Report of the Deportmentol Commlttee on /ustice ond Legol Affotn on lts consideratlon of the ludges'
Retirement Eeneflts Blll (Natlonol Assembly BllI No. 27 of 2025)
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Dear l\ & NJorcTr
;URTHER MEMORA'{DUT{ ON THE 

'UDGES 
RMREiIE?{T BENEFIn; BILL 2025

Reference is made to the captioned Bill and Salaries and Remuneration Commission's
(SRC) earlier memorandum forwarded vide letter Ref. No: SRC/[S/8 VOL.II(47) dated
25h July, 2025.

The Commission has reviewed the Judges Retirement Benefits Bill, 2025 and notes that
the principal object of the Bill is to provide for the pension and other retirement benefits
to Judges of superior courts and for connected purposes.

SRC has further examined the proposals in the Judges Retirement Benefits Bill, 2025 and
wishes to submit its views as follows:

A. SRC's C.onstitutional mandate

1. SRC is an independent Commission established under Article 230 of the Constitution
of Kenya with the mandate to: a) set and regularly review the remuneration and

benefits of all State Officers; and b) to advise the national and county governments

on the remuneration and benefits of all other public officers,

2. In the exercise of its powers and functions, SRC is required under Article 230 (5) of
the Constitution and Section 12 of the SRC Act, to take the following principles into
account:

the need to ensure that the total public compensation bill is fiscally
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sustainable;
ii. the need to ensure that $e publlc seryices are able to attract and retain the

skills requlred to execute their funcdons;
iit. Ble need to recognire productivity and performance;

iv. kanspar€ncy and faimess; and

v. equal pay to persons for work of equal value.

3. Pursuant to ArUde 260 of the Constitutign, Ju4es of the superior courts are

des$nated as State fficers. As such, SRC is the sole constihrUonal body duly
mandated to set and regularly rwlew their rernunerafion and benefib, including
retirement benefits, under,Article 230 (+) (a) of the ConstihrUon.

4. In addltion to the abore consUtu0onal pmvisbns, Article L72 (l) (b) (l) of the
Constltrtion expresely limits the Judhinl Servke Commission's power to make

recommendatlons on Ju@e remuneration.

B. Cottttrpnts on specific dausac of thc Bill

5. SRC hereby submits its speclftc commenE on the Blll as set out.below:

TaHo; Judgoc Rcdrsment Ecnefitr Sll, 2Oe5 Prcviclons for Revlcw

recornmends that the

I

PART I - PREUITIIilA,RY
PROVT6TOilS

Clausc 2 - Intcrpr#on
Tle blll provldes that:

"pttslwtade emduments'
means tlv fuslc nlary and
houx allowance pagde b a
Judge.

dause be amended to
prwlde that:

"pensionable emolumenb"
means the basic salary
payable to a Judge or as
shall be set and reviewed by
SRC from time to time.

a

allorance payable to all sBte and

other puUlc o,ffiers.
(b) Inclucllng lt tn the definlUon of

Pmslonable Ernoluments would
have a rlpple efiect across the
entre plbllc seMce as other state
and publlc officers nould demand
that thls be applied to thern for
parity of treatment.

(c) Further, this would result in higher
conffibuHons from publlc seMce
emdoyers vl,hlch may be fiscally
ursustainaHe.

a @mrTpn(a)
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PART II . PENSIOT{ A'ID
OTHER BENEFTTS FOR
,UDGES IN OFFICE AT THE
COMMENCEMEilT OF THIS
ACT

Ciause 23 (r)
A Judge who qualifies for penslon

under this Part shall, upon
retirement be entitled to:
(a) A monthly tramport

allowance equlvalent to one
seventh of the basic salary of
the Judge at reUrement for a
period of one hundred and
twenty months, whlch shall

be payable once as a lump
sum upon retirement.

(b) A medical cover, durlng the
life of the retired Judge, for
the retired Judge and the
spouse on the same terms as

that enjoyed by serving
Judges.

PART III - PEI{SION AND
OTHER BENEFTTS FOR

]UDGES APFOINTED AFTER
COllltlENCEl.lENT OF THIS
ACT

Clause 55

In addition to a pension payable
under this Part, a retlred Judge to
whom this part applies shall be

entitled, during the life of the
retired Judge, to:

(a) a medical cover for the retired
Judge and the retired Judge's
spouse on the same terms as

that enjoyed by serving
Judges.

(a) Oause 23(1Xa) be

amended to provide that:

Transport Allowance
shall be as set by SRC.

(b) Gause 23 (1) (b),
dause 55 (a) and Oause

66 (a) be amended to
provide that:

Medlcal Cover shall be as set

by SRC.

Medical Cover shall be as set

by SRC.

Judges are State fficers whose

remuneraUon and benefits are set

and reviewed by SRC pursuant to
Article 230 (4) and (5) of the
ConstituUon. ConsequenUy,

legislaHng on matters of
remuneration and benefits may limit
the Commission in exercising its
mandate.

Page I 3
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PART IV.BET{EFITS FOR
,UDGES WHO RETIRED
BEFORE COl,l1.lEl{CEItlE}lT
OF THIS ACT

Clause 66
A Judge to whom this Part applies
shall be enUded, during the llfe of
the retired Judge, to:

(a) A medlcal cover for the
retired judge and spouse on

the same terms as that
enjoyed by seruing Judges.

Medical Cover shall be as set
by SRC.

The purpce of this letter therefiorc, ls to submlt the Commlsslon's furttrer vieran on the Ju@es
Retlrenrent Benefits Bll, 2025 br your consideration.

The Commission appreclates your conUnued cooperaUon and support as we discharge our
respecfrve mandates.

Yours

t{i*a
AG SECRETARY/CEO

a
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M)Submission

Report of thc Deportmental Commlttee onJustlce and Legal Affaln on lts conslderotlon of the ludges'
Rstlrcracnt Eenefits Blll (Natlonol Assembly Blll No. 2l of 2025)



Salaries & Remuneration
Commission

R'ervlrdi ng product i v i ry

Ref. No: SRC/TS/8 VOL II (82) 3'd Novemberr 2025

Mr. Samuel Njoroge, CBS
Clerk of the National Assembly
National Assembly
Parliament Buildings
P.O Box 41842- 00100
NAIROBI

Dear \\r" N\or o$cr

FURTHER MEMORANDUM ON THE JUDGES RETIREMENT BENEFITS BILL, 2025

Reference is made to the captioned Bill and Salaries and Remuneration Commission's
(SRC) earlier memorandums forwarded vide letters Ref. No: SRC/TS/B VOL.II(68) dated
22nd September, 2025 and Ref. No: SRC/TS/B VOL.II(47) dated 25th July, 2025,

The Commission has reviewed the Judges Retirement Benefits Bll, 2025 and notes that
the principal object of the Bill is to provide for the pension and other retirement benefits
to Judges of superior courts and for connected purposes.

SRC has further examined the proposals in the Judges Retirement Benefits Bill, 2025 and
wishes to submit its views as follows:

A. SRC's Constitutional mandate

1. SRC is an independent Commission established under Article 230 of the Constitution
of Kenya with the mandate to: a) set and regularly review the remuneration and
benefits of all State Officers; and b) to advise the national and county governments
on the remuneration and benefits of all other public officers,

2. In the exercise of its powers and functions, SRC is required under Article 230 (5) of
the Constitution and Section 12 of the SRC Act, to take the following principles into
account:
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i. the need to ensure that the total public compensation bill is fiscally

sustainable;
ii. the need to ensure that the public services are able to attract and retain the

skills required to execute their functions;
iii. the need to recognise productivity and performance;

iv. transparency and fairness; and
v. equal pay to persons for work of equal value.

3. Pursuant to Article 260 of the Constitution, Judges of the superior courts are

designated as State Officers. As such, SRC is the sole constitutional body duly

mandated to set and regularly review their remuneration and benefits, including

retirement benefits, under Article 230 (4) (a) of the Constitution.

4. In addition to the above constitutional provisions, Article L72 (1) (b) (i) of the

Constitution expressly limits the ludicial Service Commission's power to make

recommendations on judges remuneration,
B. Comments on specific clauses of the Bill

5. SRC hereby submits its specific comments on the Bill as set out below:

Table: J Retirement Benefits Bil 2025 Provisions for Review

PART I _ PRELIMINARY
PROVISIONS

Clause 2 - Interpretation

The bill provides that:

"pensionable emolLtntents"
means the basic salary and
house allowance payable to
a Judge.

(a) House allowance is a

common allowance
payable to all state and

other public officers.
(b) Including it in the

definition of Pensionable

Emoluments would have a

ripple effect across the
entire public service as

other state and public

officers would demand

that this be applied to
them for parity of
treatment.

(c) Further, this would result
in higher contributions
fronr public service

employers which may be

fiscally unsustainable.

SRC recommends that the clause be

amended to provide that:

"pensionable emoluments" means the
basic salary payable to a Judge or as shall
be set and reviewed by SRC from time to
time.

Provision in the Bil! SRC Observations SRC Views

Page | 2



Provision in the nssRc SRC Views
Judges are State Officers

whose remuneration and
benefits are set and reviewed

by SRC pursuant to Article
230 (4) and (s) of the
Constitution. Consequently,
legislating on matters of
remuneration and benefits
may limit the Commission in

exercising its mandate.

t

PART II - PENSION AND
OTHER BENEFITS FOR
JUDGES IN OFFICE AT THE
COMMENCEMENT OF THIS
ACT

Clause 23 (1)

A Judge who qualifies for
pension under this Part

shall, upon retirement be

entitled to-
(a) a monthly transport

allowance equivalent to
one seventh of the basic

salary of the judge at
retirement for a period

of one hundred and

twenty months, which
shall be payable once as

a lump sum upon

retirement,
(b) A medical cover, during

the life of the retired
Judge, for the retired
Judge and the spouse on

the same terms as that
enjoyed by serving

Judges.

PART III - PENSION AND
OTHER BENEFITS FOR

JUDGES APPOINTED
AFTER COMMENCEMENT
OF THIS ACT

Clause 55

In addition to a pension

payable under this Part, a

retired Judge to whom this
part applies shall be entitled,
during the life of the retired
Judge, to-

(a) a medical cover for the

retired Judge and the

retired Judge's spouse

on the same terms as

(a) Clause 23(1)(a) be amended to
provide that:

Transport Allowance shall be as set by
SRC.

(b) Clause 23 (1) (b), Clause 55 (a) and

Clause 66 (a) be amended to provide

that:

Medical Cover shall be as set by SRC.

Medical Cover shall be as set by SRC

Page | 3
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Provision in the Bill SRC Obseruations SRC Views

that enjoyed by serving

Judges.

PART IV-BENEFITS FOR
JUDGES WHO RETIRED
BEFORE COMMENCEMENT
OF THIS ACT

Clause 66

A Judge to whom this Part

applies shall be entitled,
during the life of the retired
judge, to-

(a) a medical cover for the
retired judge and spouse

on the same terms as

that enjoyed by serving

Judges.
Medical Cover shall be as set by SRC.

The purpose of this letter, therefore, is to submit the SRC's further views on the Judges
Retirement Benefits Bill, 2025 for your consideration.

The Commission appreciates your continued cooperation and support as we discharge our
respective mandates.

Yours

Ma
AG. COMM

Njoka
ION SECRETARY/CEO
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Submission

Repon of the Deportmentol Cornmlttee on Justice ond Legol Affotrs on its considerotion of the ludges'
Retirement Benefits Bill (Notlonol Assembly Eill No. 27 of 2025)
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Copy to:

Hon. CPA John Mbadi, EGH
Cabirret Secretary
Ministry of National Treasury & Economic planning
Treasury Building. Harambee Avenue.
NAIROBI

Hon. Dorcas Agik Oduor, SC. OGUU. EBs
The Attorney-General
Office of the Attorney-General &
Department of Justice
Sheria House. Harambee Avenue
NAT&OE!



KLRC

KLRC COMMENTS AND RECOMMENDATIONS ON THE JUDGES' RETIREMENT

BENEFIT' BILL 2025

The Judges' Retirement Benefits Bill. 2025. provides for pension and other retirement

benefits to jud8e, of superior courts in Kenya. The Bill addresses benefits for judges in

office at its commencement, those appointed thereafter. and those retired after August

27.2010.

The Kenya Law Reform Commission (KLRC) has reviewed the Bill to enture alignment

with the Constitution. existing laws. international norms, and principles of clear

legislative drafting and provides the following comments and recommendations.

5/No Clause Proposed amendment Justification

ln the definition of
"eligible child". change

the age limit for children
undertaking full-time
education from 25 to 24
year5.

The Pensions Act (Cap 189)

and the Designated State

Officers' pension Act cap

rimilar age at 2l and 24,
respectively. There is need to
harmonize the age limit at 24

to ensureJ consistency across

pension schemes. reducing

administrative complexity.

3(3) Delete the subclause. The Court (See. eg

Transparency lnternational V

Auditor General (2O@. has

declared such ,upremacy

clauses as vague and serving

no purPose.

r0(r) Remove the pension

factor of 1/480 from
Clause l0(l) and provide
that the pension

calculation formula be

The fixed l/48O factor may

become outdated due to
changing actuarial conditions.
Delegating the formula to
regulations allows flexibility

2

(Definition
of "eligible

child")

2

3
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prescrihd
regulations.

ln for adjustments based

economic realities.

on

4. l3 Delete Clause l3 and

substitute with a

provision stating that
pension increases shall

be governed by the
Pensions (lncrease) Act
(Cap 190).

Multiple mechanisms for
pension increases across public

and state officers create

inconsistency and

administrative complexity.
Adopting the Pensions
(lncrease) Act ensures

uniformity. as used for
Designated State Officers.

Amendments in that Act can

address any inadequacies in

the existing Act.

5 22 Delete clause 22 in its

entirety
Clause 22's reference to "re-

organization of office" is

unclear and inapplicable to
judges, who can only leave

office under constitutional
grounds (Article 167). This

provision. borrowed from the
Pensions Act for general public

officers, is inapplicable with
the Constitution's specific

provisions for judicial tenure.

6. 23 Merge Clause 23 with
Clauses 55 and 66 under
a new consolidated
clause in Part V
(Miscellaneous

Provisions) titled
"Additional Non-
Pension Benefits.".

Repeating non-pension

benefits (transport allowance.
medical cover, diplomatic
passports. airport lounge

access) in Clauses 23. 55. and

56 is redundant.

7 26(4) Delete The provision imposing

penalties on the government
for delayed contributions is

vague. lacking clarity on the
"applicable law." enforcing
authority. or implications of
parliamentary delays in

budget allocations. lt ,erves no
practical purpose, risks legal



,
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ambiguity, and is

unenforceable. undermining
legislative clarity.

27 Delete Providing life insurance is an

employment-related matter,
not a retirement benefit. and is

better addressed under judges'

current employment terms.

lncluding it in the Blll is

extraneous. at it is not
incidental to pension benefits.

9 2e (3) (b)

(c) and (d)
Amend Claures

29(3Xb). (c). and (d) to
clarifo that the Supreme

Court judge. Court of
Appeal Judge. and High
Court judges must be

members of the Judges'

Retirement Benefits

Fund rcheme to serve on
the Board of Trurtees.

Without membership in the
scheme. like the judges

appointed before the
commencement of this Act.

thele judges lack a direct stake

in its management. potentially

undermining their relevance

and accountability on the
Board. This clarification

eniur€s only vested members

oversee the Fund.

10. 2e(4) Delete "and l" The phrase "and l* is a

typographical error
ll. 3o(a) Amend Clause 30(a) to

specify that
disqualification applies

only to persont

sentenced to
imprisonment for six

months or more for a

crime involving fraud.
corruption. or
dishonesty.

A blanket disqualificatlon for
any six-month sentence,

regardlesr of the offense. is

overly restrictive and may

unfairly exclude rehabilitated
individuals. Linking

disqualification to relevant
crimes eniureJ
proportionality. aligning with
fairness principler and

international normr on
rehabllitation (e.8.. ICCPR

Afiicle 1o).

12. 30 (e) Replace "directions.

guidelines or different
noteJ issued by the
Retirement Benefits

Subordinating a statute to
admlniJtrative guidelines risks

legal uncertainty and



^
\.

I

Authority" in Clause

30(e) with "provisions

of the Retirement

Benefits Aa."

undermines

authority.
statutory

r3. 36 (3) Delete Disqualifying a trustee for
failing to disclose a conflict of
lnterest is disproportionate. as

other remedies (e.9.. recusal.

penalties) suffice. This

provision risks arbitrary
removal and lacks clarity on

enforcement.
14. 55 Merge Clause 55 with

Clause 23 (and Clause

66) into a ,ingle clause

under Part V.._ aj
described above. '\

Duplicating non-pension
benefits in Clauses 55. 23. and

.66 is redundant.

15. 6l Amend Clause 5l to
replace "five years" with
"one year" for the
period the government

meett the Fund's

administrative costs.

Five yearu of government-
funded administration is

excessive. as the Fund should

be self-sustaining like other
pension schemes. One year is

suffi cient for establi shment.

16. 66 Delete Clause 66. as its
provisions are merged

with Clauses 23 and 55
under Part V.

Repeating non-pension

benefits in Clause 66 is

redundant. as they are

covered in Clauses 23 and 55.

17. 67(2) Delete Establishing a liaison office is

an administrative arrangement

between public iector agencies

that does not require
legislative codification. lts

inclusion is unnecessary and

risks over-regulating minor
operational matters.

a
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SCHEDULE OF PROPOSED AA4ENDMENTS TO THE JUDGES RETIREMENT BENEFIT'
BILL (NATIONAL ASSEMBLY BtrI NO. 27 OF 2A25)

(suBMlssloNs oF THE PUBUC SERVTCE COMMTSSTON)

2I ln view of the Social Health lnsurancer
Fund. all persons in a hospital would be
maintained out of money provided by
government either fully or on some
percentage.

The definition as provided in the'Billwill
therefore amount to discrimination.
This is to align with the proposal.s.bging
made to reduce the qualifying service
under the Pensions Act. Ca 189
To align with the proposed amqqf,pient.
in clause 5
The clause would unfairly, t,.,:an4
unlawfully deny a perron pension
benefits that have lawfully accrued in a
contributory pension scheme in the
public service for the previous periqd of
service of the person and amoupt to i

discrimination against a persqn L\f,/f.io ;

previously served in the publio tehaice
before appointment al a judge. The
same clause is not applying to E;pg.nqq
who war a member of a contributory
scheme in the sector.

2 6

3 r0

14(2)

25

4

IL--
5 The Fund should be the body corpgrqte

rit ,'.rIi,,

if I r'ti :

| .,'

:: 1-:t'r 1..'.:i i

'r ii.ri'{.,.;r'.'

s/No. CIAUSE PROPOSED AIiIENDMEIT J

Definition of "eligible child':

Definition c(ii) should be amended to
delete the words "and ir not. for the
time being, maintained out of money
provided by the government in a
horpital or a similar lnstitution".

The qualifying service should be
reduced from l0 years to 5 years

Reduce the period of l0 years to 5
yearr.
Delete

lntroduce a new lub-clause (2) to read
as follows:

(2) The Fund lhall be a body
corporate with perpetual succeslion
and a common seal and shall. in its
corporate name. be capable of -

(a) suing and being sued:
(b) purchasing. holdint. managing and

disposing of movable and
immovable propefty: and

I

I

I

L
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s/No.

6.

7

8.

I

it

Ir

lo.

ll.

12.

I

JUSTIFICATION

The Fund ir for Judges' Retirement.
head of the Judiciary should appoint
members of the Fund to main

A static 7.5o/o makes it impossitiie:to
revise the deductions upwards without
amendment to the Act. lt would be
disadvanta to the members
A static l5olo makes it impossible for the

Sovernment to revise the contributions
upwards without amendment to the
Act. lt would be disadvantageous to the
members.
The Board of Trustees cannot be -d

separate entity from the Fund. The FirdU
should be the body corporate notlthe

The
the
tain

ln nce of the lc
This is an occupational scheme that is

exclusive to the judiciary therefore the
chairmanship should be internal to the
judiciary. This is unlike the Public Service
Superannuation Scheme Fund which
serves the public service. the teachers
service and the national police servic€.''

The Fund is a members' contributory
Scheme and should be managed by
members of the Fund as is the case with
all other contributory schemes.

Thls is a contributory Scheme like any
other contributory Scheme in the public
service (Constitutional Commissions and
State Corporations) where the National

uired to be a member

ctAuSE PROPOSED ArttB\lDMS.lT
(c) doing or performing all other

things or acts for the furtherance of
the provisions of this Act which
may be lawfully done or
performed by a body corporate.

25(l)(a) The deduction should be "not less than
7.5o/o of the member's monthly
pensionable emoluments"

25(rXb) The government contribution should
be "not less than l5olo and not more
than 2Sh of the member's monthly
pensionable emoluments"

2e(2) Delete

2e(3) Replace Cabinet Secretary with Chief
Justice

2e(3)(a) The chairmanship should be left to the
members of the Board of Trustees to
elect from among its member as is the
case with other occupational schemes.

Alternatively, the Chairperson of the
Board should be a Judge. who is a
member of the Fund, appointed by the
Chief Justice.

2e(3) (b).
(c) and

(d)

The persons appointed as Trustees
under those clauses should be
members of the Fund unless in cases
where there are no members of the
Fund in the ltated courtr.

2e(3)(e) Delete

T is not

Page 2 of 7



It should be internally managed by the
dici

This is a contributory Scheme..,The
memberr of the Scheme shoutd-.hdve a

say on who manages the Scheme.

It wil! not be possible to have thg,retilqd
judges electing their representativo6,,r; .

Correction of a numbering error.

To align with the Section 3 of the ;

Retirement Benefits (Occupational
Retirement Benefits Schemes)

mendment s.2025
This is an internal occupationa.t
contributory scheme for the jr;diciary.
The Chief Justice should be responsible
for the Scheme to maintain

nce of the di
This is an internal occupational
contributory scheme of the judiciary. t

The Chief Justice should be respo;,rsible
for the Scheme to Taintain

of the udicia

I ii,,, I

I it't'i: ;:

This is an internal occupgtional
contributory scheme of the iudigla,rV;
The Chief Justice should be responsib(e
for the Scheme to mArntGia

I

I

I

It

ence of the
20. 37 This is an internal occupational

contributory scheme of the j.qdjpbr#;
The Chief Justice should be

. rli5.i l

Page3gf/iriir*.1 '

J;ti,.

":r,(,.i-

;.,1i'.rtn, f.i

ilol.I,rla:t,

I

I

I
I

l:,.!1' "

t3.

15.

17.

I8.

I9.

14.

16.

NO CLAUSE PROPO5ED Ai{ENDME|$T JU'aEK

2e(4) Amend to read as follows:

"The members appointed under lub-
section (3)(a). (b), (c) and (d) shall be
elected by members of the Fund in the
respective courtr.

Provided that where a court has no
members in the Fund. the Chief Juilice
shall nominate a member to represent
the court."
Add a new subsection (5) to read as

follows:

"The member appointed under
subsection (3)(e) rhall be nominated
by the Chief Justice"

New
2e(s)

30 Amend "section 30* to read "section
29*.

3r (r) Replace three yearr with five yearr.

Replace "Cabinet Secretary" with
"Chief Justice".

3r (3)

32 Reptace "Cabinet Secretary" with
"Chief Justice".

33(g) Replace "Cabinet Secretary" with
"Chief Justice-.

Replace "Cabinet Secretary" with
"Chief Justice".

1 :t ,;'



.4.

i

22

21.

22.

Add a new subsection (3) to read a
follow:

"The terms of appointment of the
Administrator shall be determined by
the Board and set out in a written
instrument".

The Fund will be a contributory 5c

of the members and the members should
have the right and freedom to determine
how it is managed. lt will not be a State
Corporation whose terms should. be
determined on recommendation bV
5RC.

The provision is discriminatory against
judges. There are no similar provisions in
any other public service contributory
scheme. Pension is a right that accrues ort
a monthly basis if a person is employed
on rmanent and sionable terms.
The provision is discriminatory against
judges. There are no similar provisions in
any other public service contributory
scheme. Pension is a right that accrues dn
a monthly balis if a person is employed
on ent and nsionable termi.
This being a contributory scheme. a

person removed from office is entitled
to pension. Additionally. pension is a

right that accrues on a monthly basis and I

cannot be withheld or denied by reason I

of removal from office.

To give clarity on termr of
Administrator.

.t't

23.
2ii

24.

itt',

26.

25.

the

iElrlT ': .!JUSTIFICATION

Replace "government" with "Chief
J uttice".

38

for the Scheme to maintalh

Government has three arms: ' th€
Executive, the Judiciary and'1 thE
Legislature. The clause should be specific
on which arm of government il is

referring to ai the Executive and' the
Legislature already have excluliv€

nce of the udicinde

schemes mana tn
40 Delete the words "Cabinet Secretary

may, in consultation with the Salaries
and Remuneration Commission.
determine." And replace with the
words "Board. with the approval of
the members. determine".

43(2) Delete

43(3) Delete the words "subject to
subsection (l)".

4s(t) Add a new subsection 45(1)(d) to
read:

"on removal from office in accordance
with the constitution."

56

Page 4 of 7
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27.

(/i,.

28.

5/No. CIAUSE P. ROPOSED Ah{SlEMEl.ff,

Provided for a subsection (l) then add
a subsection (2) to read as follows:

"The terms of appointment of a Fund
Manager shall be determined by the
Board and set out in a written
instrument:

Provided that the period of service of a
Fund Manager shall not exceed three
years but shall be renewable subject to
satisfactory performance."

57

58 Add a new subsection (3) to read as

follows:

"The terms of appointment of a

Custodian shall be determined by the
Board and set out in a written
instrument:

Provided that the period of service of a
Custodian lhall not exceed three yearr
but shall be renewable subject to
satisfactory performance.'

29. Delete and replace with:
(3) Before the commencement of each
the Board shall cause to be prepared
revenue and expenditure of the Fund
year.

(4) The annual estimates shall make
all the estimated expenditure of the
financial year and in particular. the esti
provide for-

6r (3)

To give clarity on terms of the Manager

iir ni..t,

To give clarity on terms of the
Custodian.

For better clarity

Page 5 of 7
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other
Fund:

and

ngs and

nt of
of the

i.',."

?1

3

30.

'.3t. ,

meet
pect of

,or
Board

To align with other contributory
Schemes in the ublic service
This is a contributory Scheme for the
judicial arm of government. The Chief
Justice as head of the Judiciary should be
ret onsible for the
To align with the proposal in clause
71

To avoid conflict of laws and to align
with other contributory Schemes in the
public service.

I

i

i

I

i
I

I

I

i
I

I

I

I

I

32.

33

,.if i:.).i.ri

GENERAL COMMENTS

', l. The Public Service Commission supports the Bill. The Bill is timely to review pension

sa{o. 'GTAUfE ' PROP@SEAAiIB{DMEIW t
(a) the payment of the Board expens€

employees' salaries, allowances an
charges in respect of the staff of th

(b) the payment of pensions, gratuitie
other charges in rerpect of the retir
benefits due to the staff of the Schr

(c) the proper maintenance of the buil
groundr of the Scheme:

(d) the maintenance. repair and repla,
the equipment and other property
Scheme:

(e) the creation of such rercrve funds t

future or contingent liabilities in re
retirement benefits. insurance or
replacement of buildings or equipr
in respect of such other matter as t
may deem appropriate: and

(0 any other administrative costs of t
Scheme.

62(3) Delete the words "in accordance with
the provisions of the Public Audit Act".

7r (r) Replace "Cabinet Secretary" with
"Chief Justice".

Xa)
(b)

7 I (3

and
Replace "Cabinet Secretary" with
"Chief Justice"

New
clause

lntroduce a new claure after clause 7O
to read:

The State Corporations Act shall not
apply to the Judges Retirement
Benefits Fund established under Section
25.

(, r

provisions applicable to judges and align with the Constitution.

Page 6 of 7
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2, The Commilsion noter that the Blll provldes fior different retlrement provisions for
serving judger and for penonr who will be appointed al judgel after Commencement
of the Act. This witt amount to dlcalmlnatl[n agalnst peruonr apnolnted at Judges after
the commencement of the Act. Fersonl uiorklng ln the rame orEanization on slmilar
terms should enioy rimllar retirement bendfits. There is need for harmonlzation.

lil[o^l.-,.^-- 5'h Aqurt 2025

Mary W. Klmonye, (Mr), CBS
Mce Chalrperron
Publlc Servlce Commlsrlon
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Report of the Deportrnento, Commlttee on lustlce ond Legol Affoln on ltr conslderotlon of the ludges'
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BENEFITS BILL y,)a,tla.,,

PBEIJJDF.;- ttAcW
Uraia is a Swahili word that means citizenship. !- rii:r 'l'nrl wes initially established end continues to provide

qualitl.gender responsive civic educadoo and enhance civic engagement on reform and reconciliatioo in Kenve

orr a susrainable bass rvith rcliance primarilv on local resources. 'fhe preamblc of the l'rust Deed anclrors the

spuir of Uraia: sourcing democracy from within and through effective engagernent and civic engagcment.

Thesc ideals re0cct much of what civic educadon orght to delit-cr. The organization's focus is on developing

a cirizenry rhat will commir to protecting the ralues of democracy and demend good govemance in socien.

Adchtionallv, the trust conbnues to crcarc a'u/arcncsa of thc rights and rcsponsibfitics of thc cirizcns as wcll as

engaging wrth duty beareru to ensure proper implementation of the constirution and tffiliated legislatir-e

provisions on human rights.

\\'ith the established backdrop the following subrnissions reflcct the perspecdre of the Trust on the proposed

THE JUDGES' RETIREMENT BENEFITS BILL NO.27 OF, m25 '*'hich is a BiIl that seeks to

provide a clear starurory framework tbr Pension and gratuity crrtidements for iudges of the superiot courts in

Kcnra.

SIJEMISiIONSg
\\'e are hopefi.rl that our proposals on the Bill herein w'ill bc coosidered dunng the delibcrations by thc National
,\sscnrbh'.

6>Ab

S/No. Clause Spccific
Asrendment
Undcr thc

Bilt

Propoecd Recommcndationr by
Uraia Truet on thc Bill

Justi6cetion fot Out
Rccommendations

PO Box 28151-00100
NarroSr. 11snr"

Uraia Hse.
Jacaranda Ave
off Grtanga Rd

Ter 020 2t3sfiziU1t6n
Fax:213 557 'l

Emait; rnfo@urara.or ke
Website. ww!r'.uraie or ke
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E Thc
gencrd

rntent of
thc Bill

Cleuses 1 to
1?, 14 to 28,

30 to 66 and

68 to 72

We cndorsc thc amcndmcnts as

proposed bv the Bill since thcy

support the constinrtioaal principles
o f iudicid indepen&nce.

Our proposal hcrein is

peggpd on rhe rationele that

the iudge's retirement
bcne6ts funds will ensure

financid securiw which

rcduces vulncrabiliq' ro
extcrnd in0ucncc, ensuring
judges can make dccisions

without fear of losing

income or benefits or even

worry about the furure of
their rerirernent bene6ts and

thet of their immediate

bcneEciaries.

Haring this ect that

specifically caters for *rc

iudicial officers will also

elirninate rcliance on
political goodrvill or
execudl'c benevolence as it
rclates to thc rcdrcmcnt

benefits of the judicial

officers.

Stmilerly, the proposed

provisions Promotes

fiduciary responsibdrr,v and

ranrpercocy in the

rnenagerrcnt of the frrnd.

L Clarxe
l3

Aruuul
pcnsion

increas€s

ceppcd tt 5o/o,

bascd on CPI.

We propose the rernovd of dre crp
end recomocod that it bc rniscd to
100/o or any o*rer suimbh pcrccntagc

higher than the 5% in line withlong
tcrm infletion trcnds.

A ngid cep mel result in
erosion of pension value in

high in0ation scenarios.

3. Clause
,o

Establishment

of thc Board
of Tnstees

Wt recomrnend an amcndment that

ensure! that dl tnrstccs arc appointcd
indcpcndendy through the Judicial

This will reduce cxecutive

cootrol over iudicial
rctirement funds and

a

PO Box 2815r{010O
Narrobi. Kanya

Uraia Hse.
Jacaranda Ave.
of Gitanga Rd

Tel:020 2135fi2t3til6n
Fax: 213 a57 1

Emarl rnlo@urara o. ke
Webs,le !/$rrrrr' urara.or \e
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Yours f.ithfully,

Utaia Trust

ca
1. Hon. CPAJohn Mbadi, EGH

Cabinct Secretary
Ntinisq of National Treasury & Economic Planning
Hararnbe,\venuc, Trcasury Building
Nairobi.

2. Hon. Dotces AgikOduor, SC OGW, EBS

The Attornev General
T'he Statc L,aw Office rnd the Dcpanment ofJustice
Sheria House, Harambee Arrnuc
Nairobi.

3. Dr. Mrhai Mwangola
Chair Board of Trustees, Urair Trust

4. Mr. Oliver Weindi
Exccutil'e Dhector, Ur& Tnrsr

UfaiaI

i(.,rf,a s lll.e.\d OvC Etttryr Prq)n-rr

,

E with
appoinunerts

madc by the

Cabinet

Secretery.

Scrvicc Commission or by vote

among iodges.

safegrurd iudicial
rndepeodence.

Ib presen e independcncc

fmrn the Executive and

ensurc efficient, iudiciar,'-
led bene 6s administration.

4. Clause

67

Crbinet
Secretar,'

responsible

for pensions

and non-

pension

benefits and

establishing

lieison of6ce.

We recomrnend the establishment of
an rndepcodent secretariat within thc

iudiciar,v for managing iudges'
retirerncnt bcnefits.

PO Bor 28151-0010O
Narrobi. Kenya

Uraia Hse.
Jacaranda Ave,
of{ Gitanga Rd

Tel: 020 213 S56.ZlUStOtT
Fax'213 557 1

Email. rnfo@urara.or ke
Websitc: $1rA, urara or.ke
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REPUBLIC OF KENYA

OFFTCE OT THE ATTORNEY.GENER{L
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The Office of tlre Attorney Gene-ral together with the Judiciary and the National
Treasury were involved in the development of the Judges' .Rbtirement Benefits Bill,
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tEcAt AFFFATRS TO SUBMTT VTEWS ON THE |UDGES' RETTREMENT
BENEFITS BILL, (NATIONAT ASSEMBTY BIt[ NO 27 OF 2025) SPONSORTD
BY THE LEADER OF THE MAIORITY PARTY

Reference is made to your letter under reference NA/DDC/JLAC/2O25/074 datecl 30"'

)ulv 2A25 requesting this Office Io make submissions on.the Judges' Retirement Benef its

Bill tNatronal Assembly Bill No. 27 of 2025).

Kindly and due to unforeseen urgent official State duty that require nty attenclance, I

nominate the below listed State Counsel to attend to the National Assembly Conrrnittee

hearing on lh August, 2025 on,rnyrbehalf; . -. '.-,, i . ,::
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Date: 6th August, 2025

Mr Samuel Njoroge, CBS
Clerk of the National Assembly
Clerk's Chambers
Parliament Buildings
NAIROBI

0

Dear Sir,

THE JUDGES', RETTREMENT BENEFTTS BrLL, 2025 (NATTONAL
ASSEMBLY BILL NO. 27 OF 2025)

We confirm receipt of your letter ref NA/DD Cl)lAClzOzilA74 dated 30th July
2025 inviting the Judiciary to submit comments on the above referenced Bill.

Forwarded herewith is a memorandum from the Taskforce on the Judges'
Retirement Benefits Bill for onward transmission to the Departmental
Committee on Justice & Legal Affairs.

We hope the Committee finds the memorandum useful in its consideration
of the Bill and look forward to the meeting on 7th August 2025 to further
deliberate on the Bill.

Yours sincerel v I
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HON. FRTDAH B. MOKAYA, CBS
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Judges Association
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SUBMISSIONS BY THE JI.IDGES' RETIREMENT BET{EFITS BILL
TASI(tr'ORCE BEFORE THE NATIONAL ASSEMBLY'S JUSTICE
AND LEGAL APFAIRS COMMITTEE (JLACI - 7'" AUGUST 20/25

Honourable Chalrperson and Members of the Commlttee,

We thank you for the opportunity to present the views of the

Taskforce on the Development of the Judge' Retirement Benefits

Bill (Taskforce) on the Judges'Retirement Benefits Bill, 2025. The

Taskforce has submitted a detatled Memorandum which was

forwarded to the Clerk of the National Assembly by the Chief

Registrar of the Judiciary by letter dated 6tt, August 2025. We

now take this opportunity to highlight the basis, rationale,

sustainability and salient proposals in the Bill.

2. The drafting of the Bill was led by an inter-ministerial
Taskforce which was gazetted by the Chief Justice, with

members from the Judiciar5r, the National Treasury, Directorate

of Pensions and the Offrce of the Hon. Attorney General.

3. The process of developing the Bill was extremely consultative.

The E}ill was developed after wlde-rangtng consultations

involving:

a
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a. The Executive Office of the President

b. The National Treasury,

c. The Oflice of the Hon. Attorney General,

d. The College of Judges, Magistrates and Kadhis

e. The Kenya Retired Judges Association,

f. The Kenya Judges and Magistrates Association

g. The Salaries and Remuneration Commission,

h. The Judicial Service Commission, and

i. The Retirement Bene{its Authority

The detailed memor€urdum documents the stakeholder

consultations process with a summary of the views submitted by

different stakeholders and how the Tasldorce incorporated them

into the Bill.

4. Aside from the input from stakeholders, the Bill is also the

outcome of extensive review of:

a. past proposed reforms on judges' retirement benefits as

documented in reports and bills going back to L992,

b. professional actuarial analysis, and

c. the practice in other jurisdictions, with a focus on

comparable Commonwealth jurisdictions.

5. The Bill represents a careful and deliberate effort to reconcile the

constitutional imperative to secure the independence of the

Judiciar5r, the digpity of retired Judges, with the broader goals of

2
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fiscal pmdence and sound public finance marlagement. At its
core, this Bill alfirms that the office of a Judge is not only a

calling, but a lifelong commitment governed by unique ethical

and constitutional restrictions that distinguish judges from other

State oflicers and public servants.

6. The Bill therefore seeks to establish a f,air, and sustainable

retirement benefits framework that acknowledges the solemn

responsibilities borne byjudges and the sacrifice entailed in their

service to the Republic. In doing so, it aligns with Kenya's

evolving pensions policy, which is gradually transitioning to

contributory schemes for long-term viability, while respecting the

constitutional protections alforded to judges during their tenure.

The objective is not privilege, but parity with comparable benefits

accorded to Judges in other comparable jurisdictions.

7. A comprehensive actuarial analysis of the Bill indicates that the

incremental cost over five years is approximately Ksh 395 million

- a modest ligure relative to the national wage bill. The increase

in pension liability is equivalent to about 7%o of judges' payroll

and remains fiscally rnanageable given the small number of

judges.

8. Judges serve under unique constitutional and ethical

constraints, justi&ing distinct terms as their role is sui generis.

For example, Judges operate under strict ethical constraints

G
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restricting their engagement in private business. Past

Government Taskforces (e.g. the Kotut Committee) appreciated

that judgeship is a unique career with unique restrictions,

warranting distinct terms of service. Not every state officer can

claim those exact conditions. Thus, extending judges'retirement

benefits does not automatically entitle others to a copy-paste of

the same.

9. In law, differentiation is allowed if it's based on reasonable,

objective criteria - and here the criterion is the judicial offrce

itself, which both our Constitution and comparative

jurisprudence treat as special. The High Court recently in the

case of Councll of Countg fuaeraors a Salorrles o;nd.

Remuneratlon Commlsslon; Kenga Human Rlghts

Commlsslon & o:nothler (Infr,rested. Pdrtles) (Petition E272 of

2022) [2024] KEHC 9248 (KLR) (Constitutional and Human Rights)

(25 July 2024) (Judgmenfl underscored this point in rejecting

county governors' claims for a pension scheme equivalent to

those provided for under the Retirement Benefits (Deputy

President and Designated State Officers) Act, 2O15. The court

held that it was not discriminatory to accord different retirement

benelits to different State offices, especially where some form of

benefit (like a gratuity) already exists for the others. In that case,

Governors were deemed not to suffer unlawful inequality just

because they had a diflerent retirement arrangement. Likewise,

4
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other state oflicers have their own schemes (e.g. MPs under the

Parliamentary Pensions Act), and those remain in force.

10. The proposed medical and transport benefits are not gratuitous,

but essential for a dignifred retirement. Judges retire at an

advanced age (70) and often face significant health expenses.

Notably, some Judges serve for 35-40 years distinguishing their

long service form most public sector employees. These benefits

are consistent with comparative Commonwealth practice of

offering non-pension benefits to retired judges.

I 1. For example, in Tanzanla, retired judges are entitled to one

motor vehicle, lump-sum pa5rments to cover a driver's

remuneration and vehicle maintenance for four years, fuel for

four years, and access to VIP lounges. In Uganda, retired judges

are entitled to an annual medical allowance equal to that of a

servingjudge, a chauffeur-driven car or a one-offpayment in lieu

thereof, and state-provided security. These provisions reinforce

the norm in Commonwealth jurisdictions of ensuring judicial

retirees are accorded dignity and continued support post-service.

12. Our actuarial projections indicate that the cost of these benefits

is modest and phased coming to under Ksh 400 million over five

years. These are targeted, non-pension benefits that do not

compound into long-term pension obligations. The National

a
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Treasury did not object to these inclusions; it only advised format

refinements, which were incorporated in the Bill.

13. The inclusion of housing allowance in pensionable pay seeks to

address tl:e sharp drop in income upon retirement, which

undermines the adequacy of pensions. The housing allowance is

a substantial part of judges' remuneration in senrice and is

essential for maintaining their dignity in retirement. It is

important to underscore that an ideal pension should enable a

retiree to maintain a reasonable standard of living close to what

they had while working (often called the income replacement

ratio). In this context, housing allowance is a substantial part of

a judge's compensation in service (and in many cases, judges use

it to pay mortgages or rent).

14. It is also notable that this inclusion of housing allowance in

computing pensionable emoluments is in line witJ: comparative

best practices in jurisdictions like Uganda, Nigeria, and Ghana.

Many jurisdictions treat judges' pensions far more generously in

terms of pensionable salar5r. For example, Nlgerla's Penslon

Rights of Judges Act provides that a judge with at least 15 years

on the bench gets a pension "equivalent to his last annual salar5r

plus his consolidated allowances," and euen adds the salaries of

domestic staff on top. Closer home, Ugaada's Admlnlstratlon of

Judiciar5z Act, 2O2O pegs a retired judge's monthly pension at

80% of the sitting judge's curent salary and gives either a

6
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monthly housing allowance equal to that of a sitting judge, or a

one-off sizeable housing payment. In Ghana, the Constitution

itself guarantees a retiring Superior Court judge a pension equal

to the salary of the current officeholder.

15. The actuarial valuation shows this inclusion will cost

approximately KSh 576 million-a modest and frscally

sustainable adjustment. Notably, Members of Parliament already

benefit from broader definitions of pensionable emoluments

under the Parliamentary Pensions Act that includes allowances.

The Parllamentar5r Penslons Act (Cap 1961 delines pensionable

emoluments for MPs to include not just basic salar5r but a raft of

allowances - responsibility allowance, constituency allowance,

nominated member's allowance, house allowance, €unong others.

16. The Bill aligns with the public sector pensions reform trajectory

and Treasury Circulars (No. 18 of 2010 and No. 9 of 2024l. that

guide new schemes to be Defined Contribution. It is in this

context, that Part III establishes a contributory fund for judges

appointed after commencement, with both judges and

government contributing (7 .5o/o and 157o respectively).

17. However, for serving judges, they cannot be transited to a DC

scheme without violating the Constitution. Article 160(4) of the

Constitution explicitly states that othe remuneration and benefits

pagable to or in respect of a judge shall not be uaried to the

a
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dbaduantage of that judge" during their tenure. Furthermore,

Section 32 of the Sixth Schedule reaflirms that the terms of

service of judges in office at the effective date (2010) cannot be

made less favorable than they were. A move from a guaranteed,

non-contributory pension (DB under tJ.e Pensions Act) to a
contributory scheme would undoubtedly be less favorable for the

judges currently in seruice, because it would require them to pay

part of their salary towards pension and subject tleem to market

risks for their retirement benefits. In plain terms, a judge who

joined on the promise of a certain pension formula cannot have

the rules changed midway to his or her detriment - that would

be unconstitutional.

18. Comparatively, the Supreme Court of Ghana in Judlclal Sentlce

StcaffAssoclatlon of Gh;ano (JLISAG) us. the Attorneg @nero,l

& 2 Orthers, in a matter involving pensions reforms in Ghana

that involved a shift from non-contributory to contributory

pensions upon the enactment of the Natlonal Penslons Act,

2OO8 (Act 766 Laws of Ghana), held that compulsorily moving

Judges from a non-contributory to a contributory scheme

violated the letter and spirit of the Constitution.

19. What the Bill does, therefore, is to craft a gradual transition

rnodel. This was also the approach favored by The National

Treasury during our consultations. Under the Bill: all current

judges remain in a Defrned Benefit (DB) scheme (essentially

8
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mirroring the Pensions Act benefrts, with the modest

improvements), and all Judges joining the Judiciary after the

proposed Bill is passed as law join a DC scheme.

20. This way, the Bill respects the non-dlmlnutlon prlnciple for

senring judges (no judge will be worse offthan they expected) and

respects the long-term national goal of shifting to a funded,

contributory pension system for all. Over time, as current judges

retire, the DB scheme will phase out, and the DC Fund will be

the sole mechanism for judges' pensions. This approach is quite

common in pension reforms - you ring-fence accrued rights and

move forward with new rules for new entrants.

21. Part IV extends modest post-retirement benefits (e.g. medical

cover, diplomatic passports, VIP lounge access) to judges who

retired after tJre promulgation of the 2010 Constitution. These

are benefits accessible to Judges serving after the 2OlO

Constitution and the proposal is to extend them to Judges who

retired before 2010 for uniformity.

22.The 2010 cut-off aligns with the Retirement Benefits (Deputy

President and Designated State Oflicers) Act, 2015, which applies

similar criteria. Nonetheless, the Taskforce is open to Parliament

amending the Bill to include all retired judges. The additional

cost is manageable, and extending these benefits to all retired

judges would promote fairness to all categories of retired judges.

9
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23. The Taskforce alErms tJlat the Judges' Retirement Benefits Bill,

2025 has considered constitutional concenrs, fiscally prudence,

and aligns with comparative international standards. It ensures

dignified retirement for Judges while respecting the principle of

fiscal sustainabi[ty. We therefore urge this Committee to endorse

and support tlle proposals in the Bill.

Hon Justlce fifllllgrn Outo, CBS, Sq,
Judge of the Supreme Coutt & Chatrperson
Judges Retlrement Benefits Blll Taskforce

a
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INTRODUCTION

Establlshment of the Judges' Retlremont Benefits Btll Taskforce

The Hon. ChiefJustice Martha K. Koome, EGH, established theJudges'Retirement Benefits
Bill Taskforce on 16th February 2023 through Gazette Notice No. 21 1 1 of 2023. The term
of the Taskforce was later extended via Gazette Notice No. 452 of 2A24. It was constituted
as an inter-ministerial Taskforce with the mandate to review previous bills and propose a
comprehensive Judges'Retirement Benefits Bill for consideration by the government.

In fulfilling its mandate, t.lle Tasldorce reviewed past legislative proposals, conducted
stakeholder consultations, undertook comparative analysis of judges'retirement benefits
schemes in other jurisdictions, and commissioned an actuarial costing exercise. This
process culminated in the development of a draft Bill, which was subsequently reviewed

by the National Treasury and the Offi.ce of the Attorney General before being submitted to
the Cabinet, ultimately resulting in the Judges'Retirement Benefits Bill, 2025.

Htstorical Background to the Development of the Judges' Retlrement Benefits Bill,
2o/25

The pensions arrangement forJudges is currently prescribed in the Pensions Act {Cap. 189

Laws of Kenya) which is a stahrte that came into operation with effect from 1*' January,
L946 during the colonial era. On enactment and for many years thereafter and until
recent pensions reform, it is this statute that provided a legislative basis for the granting

of pensions and gratuities to employees in public senrice on retirement.

The Judiciary was a for a long time deemed to part of the civil service, as a Department
under the Attorney General's Chambers. On 6s September, 1991 the then President H.E.

Daniel Toroitich Arap Moi, appointed a committee to Inquire into Terms and Conditions
of Service of the Judiciary, separately from the civil service chaired by Mr. Erick Kotut. In
its Report, the Kotut Committee recommended the delinking of the Judiciar5r from the civil
service especially to further financial independence of the Judiciary by separating judicial
salaries from those of tlle civil service.

The Kotut Committee Report noted that the position of Judgeship was unique given the
special procedure for removal from office, and the age of retirement that was different from
that of the other civil servants. This made judgeship a lifetime career and the life of a judge

had many restrictions therefore a unique career. On this basis, the Committee noted that
these unique characteristics ought to be taken into account when determining the terms
and conditions of service for Judges.

I
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Arap Moi, retrospectively gazetted the delinking of the Judiciar5r from tle civil service with
respect to tJ:e terms and conditions of service of its persorrnel with effect from 1"t Januaql
1993.

Following the delinking of the Judiciary from the mainstream civil service in 1993, there

have been a number of initiatives to establish a separate pension scheme for the Judiciary
and move them away from the Pensions Act tJ:at provided for pensions for other civil
servants.

In 1993, on request from the Judicial Service Cornmission (JSC), Hon. Mr. Justice Akilano
Akiwumi rendered a legal opinion that the effect of the delinking from the civil service

meant that the JSC could go ahead and establish a separate judiciary pension scheme

from the one the government operated for other civil servants.

Subsequently in 1996, a Taskforce chaired by Hon. Mr. Justice A. B. Shah was tasked

by the JSC to make recommendations on establishing a superannuation scheme for the

Judiciary. However, the Tasldorce found that since the delinking was through a gazette

notice and not legislation, the JSC could not establish an independent superannuation
scheme for the Judges and other employees of the Judiciary. The Taskforce therefore

recommended tlle amendment to the Service Commissions Act (Cap. 185) to donate power

to the JSC to establish a judicial pension scheme.

The Report of the Ethics and Governance Sub-Committee of the Judiciary of January,2006
(commonly referred to as: the Onyango Oti.eno Reporfl recommended that an appropriate

retirement and benefits scheme be developed and implemented for the Judiciary. It also

recommended that Judges and Magistrates should retire with the benefit of their full
salary and retired Judges should in addition be entitled to transport, personal security
and domestic senrants.

In 2OOT , the Cabinet passed a resolution that directed that the Judiciary should establish

a pension scheme separate from that of civil servants.

In the same year, the Service Commissions Act {Cap. 185) was amended and section 12A

was introduced. It gave the JSC powers to establish a superannuation fund for the benefrt

of its officers. It provided thus:

"A Commission shall have power to establish a superannuation fund for the benefit

of its officers in accordance with the provisions of the Retirement Benefits Act,1997,
and may for that purpose prescribe rules for the management and control of the

fund'.

In the wake of these developments, Chief Justice Evans Gichenr appointed a Special

Taskforce in 2O08 to advice the JSC on the establishment of a new pension scheme

a
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followingthe amendment ofthe Service Commissions Act. This SpecialTaskforce undertook
a comparative study on the pensions' regime for the Judiciary in other jurisdictions and
with the assistance of an actuaqr, made two recommendations:

The setting up a conhibutory superannuation scheme for Magistrates and
staff of the Judiciary.
The enactment of an Act of Parliament to provide for the retirement benefits
for Judges.

The comparative study undertaken by the Special Tasldorce revealed that: one, the pension
rights of retired judges in other jurisdiction was provided for in a stand-alone stafute; two,

the retired judges in other countries enjoyed better pension benefits compared with their
Kenyan counterparts; and, three, retired judges in other jurisdictions enjoyed other non-
pension benefits on retirement in addition to pension. Ttre Special Taskforce came up with
a draft Judges'Retirement Benefits Bill, 2010 that was however never enacted into law.

Subsequently, the Judiciar5r established the Judicial Service Staff Superannuation Scheme

which is a contributory scheme for the Magistrates and Staff.

The Final Report of tlle Taskforce on Judicial Reforms of July, 2010 (commonly referred to
as: the o.tko Repofi amongst its wide-ranglng recommendations on reforms to Judiciary
recommended the enactment of the Judges (Retirement Benefits) Bill to underpin the
pensions of Judges as is the case in other jurisdictions.

Subsequently, in 2Ol2 Chief Justice Dr. Willy Mutunga set up the Judges' Retirement
Benefits Inter-Ministerial Committee on Judges'Retirement Benefi.ts. This Committee, like
the Special Taskforce before it, also came up with a draft Bill that was also not enacted
into law.

In another effort, ChiefJustice David Maraga re-constituted the lnter-Ministerial Committee
in February, 2016 which like the previous initiatives before it also came up with a draft
Bill that was similarly never enacted into law.

As these efforts to enact a stand-alone statutory regime for the pension and retirement
benefits was ongoing, the government undertook pensions reforms in the public sector
initiated through Treasury Circular No. l8 of 201O. The major poliry shift signalled in
these reforms is the intention to shift the pensions schemes in the public sector from
Defined Benefit (DB) to Defined Contribution (DC) schemes.

The pensions reforms were introduced through the Public Service Superannuation Scheme

Act, No. 8 of 2Ol2 (PSSS Act). The PSSS Act establishes the Contributory Public Service

Superannuation Scheme for providing retirement benefits to persons in the public service.
It is notable that in defining 'public service', the PSSS Act excludes judicial service, as it
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defines the public service to mean employment of the government by the Rrblic Service

Commission, Teachers Service Commission as a teacher, or by the National Police Service

Commission. Pursuant to these reforms, other civil servants moved from the Pensions Act
and their pensions are now governed by the PSSS Act.

In another significant development for the pensions scheme for the Judiciary, the Chief
Justice and Deputy Chief Justice were included amongst the designated state officers who

are beneficiaries of the pension regime provided for in the Retirement Benefits (Deputy
President and Designated State Officers Act) 2015.

The implications of these developments in pensions regime reforms in the country is that
Judges are the only state or public olficers whose pension is still regulated by the Pensions

Act. Given that the Pensions Act is a statute which is colonial in origin, having been

enacted in 1946, it is not responsive to the contemporary realities. Moreover, it does not
take into account the unique attributes of the role of Judges as identified by the Kotut
Committee.

It is in this context, that the Hon Chief Justice Martha K. Koome, EGH on 16ft February,
2023 through Gazette Notice No. 21 1 I of 2023, appointed the Judges' Retirement Benefits

Bill Taskforce to review previous drafts of the Bill and come up with a draft Judges'
Retirement Benefits Bill for consideration by the government and the legislature. It is
this Taskforce that spearheaded the efforts that led to the development of the Judges'
Retirement Benefits Bill, 2025.

Rationale for Stand Aloae Judges Retlrement Beneftts Stetute

The concern tJ:at has underpinned tJ:e efforts geared towards the enactment of a stand-
alone statute has been to provide to Judges a pension that is honourable that assures

Judges of dignified life in retirement in appreciation of their unique contributions to the
country.

This unique nature of judges' work and the need to mould a befitting pension benefit
attuned to the nature of judges' work has received judicial imprimafitr in comparative
jurisprudence with the Supreme Court of India noting that the pa5rment of dignified
pensions to judges is a vital element of judicial independence. The Court observed thusr:

"Pensionany pa5rments to Judges constitute a vital element in the independence of
the judiciary. As a consequence of long years of judicial ofhce, Judges on demitting
office do not necessarily have the options which are open to members from other
services. The reason why the State assumes the obligation to pay pension to Judges
is to ensure that the protection of the benefits which are available after retirement

t Union of lndia, Ministry of Law and Justice -vs.- Jusfice (Rtd.) Rai Rahul Garg (Raj Rani Jain)
and Others, CivilAppeal No.4272 of 2A24, para.25.
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would ensure their ability to discharge their duties without "fear or favour" during
the years of judgeship. The purpose of creating dignified conditions of existence for

Judges both during their tenure as Judges and thereafter has, therefore, a vital
element of public interest. Courts and tle Judges are vital components of the rule
of law. Independence of the judiciary is hence a vital doctrine which is recognized

in the constitutional scheme. The paSrment of salaries and dignified pensions serves

precisely that purpose."

Kenya's Judicial Code of Conduct and Ethics imposes demands relating to integrigr,
propriety of conduct, professionalism, amongst others, that bars Judges from engaging
in other commercial ventures and involvement in social activities that would conflict their
judicial role of independence and impartiality. Due to this sacrifice on the part of judges',

all jurisdictions sunreyed in Chapter Ttrree of this Report, have recognised the need for a

stand-alone statute tl:at addresses the unique conditions of senrice ofjudicial office.

Judges have the longest tenure of all state and public offrcers, gtven their retirement age

at 70 years. Compared to other state officers such as Members of Parliament, Cabinet

Secretaries, Principal Secretaries, Commissioners of Constitutional Commissions, and tlle
Auditor General who have a fixed term of public service ranging from five (5) and eight (8)

years. Given the average age of senring Judges today, the majority will serve for over 3O

days.

In order to ensure that the position of Judge retains esteem and continues to be attractive
to the most meritorious members of the legal profession then the pensions benefit for
judges must be responsive to the unique nature of their work.

Moreover, to maintain judicial independence, the retirement arrarlgement should work
towards ensuring financial security for judges on retirement to avoid the prospect of a
life of penury in tlle post-retirement age. Judges should not be put in a difficult position
where they are tempted either to compromise their integrify or undertake remunerated

extra-judicial activities in order to secure their financial well-being in the post-retirement
period.
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SUBMISSIONS ON THE JUDGES'
RETIREMENT BENEtr.ITS BILL, 20.25

Introductlon

It is notable that the Judges' Retirement Benefits Bill, 2025 does not radically deviate

from the principles and provisions of the Pensions Act. This ensures that the proposed

pensions regime for retired Judges is cost-effective and sustainable, without eviscerating

the pensions benefits currently enjoyed by judges, and at the same time that guarantees

dignified standards of life for retired Judges in line with comparative practices in other
jurisdictions.

The proposals that deviate from the Pensions Act, are guided by the constitutional
imperative that pensions reforms that alfect Judges should conform to the requirement in
Article 160 (4) of the Constitution, which is to the effect that:

"subject to Article 168(6), the remuneration and benefits payable to, or in respect

of, a judge shall not be varied to the disadvantage of that judge, and the retirement
benefits of a retired judge shall not be varied to the disadvantage of the retired judge

during the lifetime of that retired judge".

In addition, by the need to complywith Section32 of the Sixth Schedule of the Constifution,
which provides tfrat:

"The law applicable to pensions in respect of holders of constitutional ofhces under
the former Constitution shall be either the law that was in force at the date on

which those benefits were granted or any law in force at a later date that is not less

favourable to the person"

These twin constitutional protections prohibit any diminution in the pensions of serving

or retired Judges. The practical implications of these constitutional constraints are that
any proposed legislative or policy reforms to the pensions regime for serving and retired

Judges can only have the current pensions regime as a minimum and cannot be varied
in a manner that reduces the benefits that Judges are entitled to under the Pensions Act.

Traneitlon from Deftaed Benefits (DBl Scheme to Deff,ned Cottrlbutton (DC)

Scheme

The Bill in Part II and Part III creates two categories of Judges. The judges in office at the

commencement of the Act provided for in Part II of the Bill, and the Judges appointed
to office after the commencement of the Act. This is to help facilitate the judges pension

arangements from a Defined Benefits scheme to a Defined Contribution scheme without
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violating the Constitution.

The Bill proposes that in line with the Pensions Act, pension for serving judges'at the time
of the commencement of the Act should continue to accnre on a Defined Benefrts scheme.

This means that pension benefits at retirement depend on a formula which takes account
of pensionable service and salary at retirement. It follows that the scheme for serwing
judges will be non-contributory i.e. judges will not be required to contribute with the full
cost of pension being met by the government.

The first basis for the retention of the Defined Benefits scheme for serving judges is the
need to comply with the constitutional imperative in Article 160 (4) of the Constitution
and Section 32 of the Sixth Schedule of the Constitution. Comparative jurisprudence
shows that itwould be unconstitutional to remove judges from a non-contributory pension

scheme to a contributory scheme where the constitution stipulates that judges'retirement
benefits should not be varied to their disadvantage.

The Supreme Court of Ghana in Judicial Seruice Staf Association of Ghana (JUSAG) us.

the Attorney General & 2 Other*, in a matter involving pensions reforms in Ghana that
involved a shift from non-contributory to contributory pensions upon the enactment of
tl:e National Pensions Act, 2008 (Act 766 Laws of Ghana), held that compulsorily moving
Judges from a non-contributory to a contributory scheme violated the letter and spirit of
the Constitution. Such a shift from non-contributory to a contributory scheme was held

to be in violation of Articles 127 (a) and (5) of the 1992 Constitution of Ghana. The Court
held thus:

"What should however be noted is that any attempt by any of the provisions in
Act766 specifically sections 213 (1) (a) and22O to amend the pension benefits of
members of the Judiciary in terms as defined in this judgment and as it were take

them out of their non-contributory pension scheme guaranteed by the Constitution
1992, reference articles 71 (1) Fl, 727 (4) and (5) is unconstitutional and to that
extent is struck down as null and void and of no effect."

The subject Article 127 14) provides: "The administratiue eryenses of the Judtciary, including
all salaries, allowances, gratuities and. pensions payable to or in respect of, persons seruing

in the Judiciary, shall be charged on the Consolidated htnd."

Article 127{5) provides: "The saLary, allowances, priuileges and rights in respect of leaue of
absenre, grahtity, pension and. other conditions of seruie of a Justice of the Superior Court
or anA judicial oficer or other person exercising judiciol power, shall not be uaried to his
disaduantage."

It is notable that Article 127(51of the Constitution of Ghana is in pari materia rvith Article

,
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160(4) of Kenya's Constitution. T?rerefore, in view of this persuasive jurisprudence, it is
arguable that shifting judges'pensions from a non-contributory to contributory str:ucture

would be unconstitutional.

The same considerations do not apply to judges appointed after the law comes into effect.

Since furure appointees will not have accrued any rights or legitimate expectations under

the Pensions Act, they can receive their pension under a contributory scheme without
violating constitutional provisions.

The proposal to have judges appointed to office after the commencement of the Act under
a Defined Contribution scheme aligns with tJle policy shift outlined in Treasury Circular
No. 18 of 2O10, which mandates that future retirement benefit accnral be under a Defined

Contribution (DC) scheme, the Bill proposes thatjudges appointed after the commencement

of the law be enrolled in a contributory scheme.

Taking these reasonB into account, the Judges' Retirement Benefits Bill Taskforce

supports the proposal in the Bill to retain the defined benefits scheme and the formula
for calculating pensions under the Pension Act for serving judges while future appointees

after the commencement of the law will join a contributory pension scheme as outlined in
Part II and Part III of the Bill.

2. Houso allowance made patt of peasloaable emolunenta

Clause 2 of the Bill, defines 'pensionable emoluments'to mearl the basic salary and house

allowance payable to a judge.

Under the Pensions Act, the retirement benefits for Judges are currently calculated based
solely on the basic salar5r, excluding allowances from their pensionable emoluments. This

practice fails to reflect the full spectmm of Judges' compensation during active service

thereby undermining their income replacement ratio on retirement. Particularly, the

exclusion of Housing Allowance from the computation of pensionable emolument does not
align with the principles of equity and fairness given the criticd role that housing plays in
ensuring a dignified retirement.

The National Retirement Benefits Poliry l2024l recognises the importance of guaranteeing

housing to retirees. It notes thus:

"The right to decent housing is a constitutional obligation in Kenya. Article 43(1Xb)

of the Constitution of Kenya under tl:e economic and social rights states that 'every
person has the right to accessible and adequate housing and to reasonable standards
of sanitation'. The Kenya Vision 2O3O also articulates for adequate and decent housing
for all Kenyans.... Similarly, the National Housing Policy for Kenya aims at achieving a
state where all Kenyan households live in decent and alfordable housing....

t



... The various Pensioner's sunreys conducted by the Retirement Benefits Authority
over the years have revealed that housing feahrres amongst the top three expenditure
items for retirees."

The National Retirement Benefits Policy signals that one of the policy strategies that the
government will pursue going forward to address the problem of post-retirement housing
problem is to "[rleview the Retirement Benefits Act to expand the definition of retirement
benefits scheme to include post-retirement housing".

This shows that the proposal in the Judges'Retirement Benefits Bill, 2025 to make House

Allowance part of peneionable emolument is in line with the National Retirement Benefits
Potcy.

In addition, a comparative study of the definition of pensionable emolument shows that the
trend is for pensionable emolument for judges to be equivalent to gross pay or to comprise
of allowances. Hence, the proposal to include Housing Allowance as part of Pensionable
Emolument aligns with the best practice in international standards. For example:

Section 2(1) of Nigeria's Pension Rights of Judges Act provides that retired
Judges are to retire with their gross salaries. It stipulates as follows:

"A person other than the ChiefJustice of Nigeria, who has held office as a judicial
officer for a period of not less than fifteen years shall be entitled to pension

for life at a rate equivalent to his last annual salary plus his consolidated

allowances and the annual salaries of four of his domestic staff in addition to
any other retirement benefits to which he may be entitled."

2. Article 155(1) of the Constitution of Ghana provides that:

'a Justice of the Superior Court of Judicature who has attained the age of
sixty years or above, shall, on retiring, in addition to any gratuity payable

to him, be paid a pension equal to the salary payable for the time being to a
Justice of the Superior Court from which he retired".

Schedule 2, of Uganda's The Administration of the Judiciar5r Act, 2O2O

stipulates that, a retired Judge is entitled to:

"A monthly retirement benefit equivalent to eighty percent of the salary
payable to a sitting [iudge]....and [a] mont]rly housing allowance equivalent
to the housing allowance payable to a sitting Uudge] or a one-off palrment of
fifteen thousand cut'nency points, payable in lieu of a house".
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In Kenya, the Parliamentary Pensions Act, (Cap. 196 Laws of Kenya) at
section 3 defines "pensionable emoluments" to include: "salar5r, responsibility

allowance, constihrency allowance, nominated member's allowance, ex alficto

member's allowance, house allourance, accommodation allowance and sitting
allowance".

Based on the foregoing comparable practice, the Judges'Retirement Benefits Bill Taskforce

supports the proposal in Clause 2 of the Bill that proposes that'pensionable emoluments'

for judges to be made up of the basic salary and house allowance payable to a judge.

Peaslon lncreases ln llne wlth laflatloa (Coasumer Hee Inder subJect to a
ma:dmum ol 60/o p.e. - and a 16lnfuns6 1olo p.e.l
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Clause 13 of the Bill proposes that pension increase shall be equivalent to the increase in
the Consumer Price Index as reported by the Kenya National Bureau of Statistics for that
financial year. It further clarifies that the percentage increase in the pension shall not
exceed five percent or be less than one percent.

The frnancial security of retired Judges has come under significant strain due to the

inadequacies of the current pension increase scheme governed by the Pensions (Increase)

Act, Cap. 19O. Section 3 of the Pensions (Increase) Act stipulates that pensions are to
increase at the rate of 3o/o ever! two years, a rate that does not correspond with the

fluctuating economic landscape marked by varying inflation rates.

It is due to this that the Judges'Retirement Benefits Biill,2024 proposes to make pensions

increase annual and to tie the pension increases for retired Judges to the Consumer Price

Index (CPI) as announced by the Ken5ra National Bureau of Statistics (KNBS). This CPI-

linked model will ensure that pension adjustments reflect real-time economic conditions

and preserve the purchasing power of retired Judges.

The proposal introduces a more dynamic pension adjuotment mechanism, where annual
increases are subject to a minimum of lo/o and a mardmum of 5%o, based on tl:e CPI. The

capping of the pensions increase to a ma:rimurn change of 5olo ensures cost sustainability
and enables budgetary planning.

In comparative practice, other jurisdictions strive to ensure that Judges'pension increase

at the s€une rate as that of serving judges. For example:

1. In Ghana, Article 155 (2) of the Constitution of Ghana provides that:

"the pension paid to a [retired judge] shall be subject to the same changes

and increases as the salary of a serving Justice of the Superior Court of
Judicature."



Based on the foregoing reasons, the Judges'Retirement Benefits Bill Taskforce suppofts
the proposal in Clause 13 of the Bill regarding pegging the pension increase to be in
line with the consumer price index, subject to a maximum capping at 5 percent and a
minimum of I percent per annum.

Mlalmurr penelon on removal from officc for phystcd or mental lncapaclty set
at 50o/o of potentlql penslon at age 7O

Clause 17 of the Bill provides for retirement due to mental or physical incapacity. It
specifies that pension due to a judge removed from office for reasons of physical or mental
incapacity shall not be less than fi"ft5r percent of the pension the judge would have been

entitled to, had the judge retired on attaining retirement age.

The Constitution at Article 168(1Xa) envisages that a Judge can be removed from office on
the ground of inability to perform the functions of office arising from mental or physical
incapacit5r. It is notable that Judges who leave ofEce under these circumstances leave

offrce under no fault of their own but due to ill-health.

Providing a secure pension for judges who must leave olhce due to incapacitation is a
critical aspect of a compassionate and functional judicial system.3 Such pensions serve a

multipurpose role in maintaining the effectiveness and integrity of the Judiciary.

Firstly, a guaranteed pension offers a judge facing incapacitation a dignified exit option,
allowing them to retire voluntarily when they are no longer capable of fulfilling their duties.
This assurance helps in presenring the judge's honour while safeguarding the Judiciary's
efficiency.

Secondly, for judges who may not recognize their own incapacitation or are reluctant to
step down, a pension system provides a gentle incentive. The Judicial Service Commission
can exert ethical pressure, leveraging the pension as a persuasive tool for the judge to
consider resignation. This approach is far less confrontational and preserves the respect
due to someone who has served tl e bench.

lastly, in situations where resignation is not forthcoming, the availability of a pension

softens the process of compulsory removal. It mitigates the hardship of such a transition,
ensuring that the Judge is not left without means of support. This system not only eases

the judge into retirement but also ensures that the administration of justice remains in
capable hands, all the while conducting the process with the sensitivity and respect that
a judge's service merits.

However, under the current legal framework, judges who are compelled to leave offrce
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prematurely due to physical or mental incapacity face a precarious fuhrre, often witJl

insuffrcient financial support. The Supreme Court in Hon. LadA Justbe Mary Muthoni

Gitumbi -us.- The Tltbunal Appointed to Inuesdgate the Conduct of Hon. LadA Justice Mary
Muthoni Gitumbi, Judge Erc4 directed the legislature to review the Pensions Act to take

into consideration the plight of Judges removed from offrce on account of incapacity. The

Court noted thus:

"In ttris regard, it would be prudent for the kgislature to amend the Mental Health

Act (Cap 2a8) guided by best practices and provide for inter alia a clear definition

of mental capacity, the test for mental capacity, insight, pension for Judges and

other state offrcers who may-be removed from office due !o mental incapacity, and

so forth. In this regard. the LegisLature would also need to altgn the prouisians of the

Penston Act (hp 289) with anv new amendments."

The proposal seeks to guarantee a minimum pension set at 50% of the full pension a
judge would receive had they served until the stipulated retirement age. This safety net

acknowledges the judges'contribution to the Judiciary and the society at large, while also

addressing the vuheerability they face when their careers are unexpectedly cut short. Such

a measure is not only a reflection of a compassionate and fair society but also a necessary

provision to encourage Judges who are working under the burden of an incapacity to

opt out of service. A judge facing potential incapacity should not have to choose between

health and financial security.

As proposed in the Bill, the entitlement on removal for mental or physical incapacity will
not apply to retired judges. The clause is intended for serving judges who are removed

from office before reaching the early retirement age of 65 years. Therefore, should a retired
judge develop physical or mental incapacity, they would not be entitled to benefit under
this clause.

The comparative experience shows that the best practice is to provide for minimum
protection for judges who leave service due to mental or physical incapacity. For example:

1 . Section 3(1) of Nigeria's Pension Rights of Judges Act provides that:

"A judicial ofhcer, incapacitated in the course of his duty who is not otherwise
qualified for pension under section 1 or subsection (1) of section 2 of this Act,

shall be entitled to pension for life at a rate equivalent to his last annual salary in
addition to any other benefits to which he may be entitled under ... this Act."

2 Section 5 of Barbados'the Judges Remuneration and Pensions Act (Cap. 115A, the
Laws of Barbados) provides that:

a
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'(1) A person who, in accordance with section 84 of the Constintti.on, is removed
from a judicial office for inability, arising from infirmity of body or mind, to perform
the functions of his ofhce is deemed to have retired from that office under section 4
of ttris Act.

(2) A person who, in accordance witl: section 84 of the Constitrttion, is removed from
a judicial offrce for any cause, other than inability, arising from infirmity of body
or mind, to perform the functions of his offrce may be granted such pension and
gratuity as the Governor-General may decide, not exceeding | /2 of the pension and
gratuity to which he would have been entitled had he retired from such office under
section 4 of this Act."

Based on the foregoing rreasons, the Judges'Retirement Benefits BiIl Taskforce supports
the proposal in Clause 17 of the Bill that provides that pension due to a judge removed
from olflce for reasons of physical or mental incapacity shall not be less than fifty percent

of tl:e pension the judge would have been entitled to, had the judge retired on attaining
retirement age.

5. Incluslon of addtttonql non-penslon benefits

Clauses 23 and 55 of the Bill provides for additional non-pension benefits. The Bill proposes

to harmonize Kenya's Judges retirement benefits with global standards, recognizing the

unique pressures and demands pl,aced on Judges during their service. In this regard, the
Bill proposes at Clause 23 that:

Serving Judges who retire after working for a minimum of ten (10) years, after the coming
into effect of the statute will be entitled to:
. Medical insurance for retired judge and spouse for the life of the retired Judge;
. Monthly transport allowance equivalent to one seventh of t]:e basic salary of the

judge at retirement for a period of one hundred and twenty months, which shall be

payable once as a lump sum upon retirement;
. Access to goverrrment VIP lounges for Judge and spouse; and,
. Diplomatic passports for Judge and spouse.

Judges appointed into olhce after the commencement of the law will be entitled to the
following non-pension benefits, as stipulated in Clause 55:

Medical insurance cover for retired judge and spouse on the same terms as that
enjoyed by serving judges;

Access to government VIP lounges at all airports in Kenya for retired Judge and
spouse; and
Diplomatie passports for retired Judge and spouse.
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The current legislative framework, under the Pensions Act, confines retirement benefits

for Judges to pension alone. This is in stark contrast with international best practices

where other countries offer a variety of non-pension benefits in addition to pension to
retired Judges.

The Kotut Committee Report noted that the position of Judgeship is unique given ttre

special procedure for removal from office, and the age of retirement tJ at was different from
that of the other civil servants. This made judgeship a lifetime career and the life of a judge

had many restrictions therefore a unique career. On this basis, the Committee noted that
these unique characteristics ought to be taken into account when determining the terms

and conditions of service for Judges. It is this unique characteristic of judges'career that
other comparable jurisdictions have recognised as the justification for provision of non-
pension benefits to retired judges in their jurisdictions.

The additional benefits proposed in Clauses 23 and 55 of the Bill serue as a testament

to the nation's appreciation of their years of diligent service. The proposed non-pension

benefits are modest in comparison to what is offered to retired judges in otherjurisdictions.
For example:

1. Section 20l4l of Tanzania's the Public Service Retirement Benefits Act, 1999

provides for non-pension benefits to a retired judge to include:

": a) a diplomatic passport for him and his spouse; b) one motor vehicle gtven once of a

value not exceeding such amount as the president may from time to time determine;

c) a total sum of money granted once as a lumpsum which shall be sufficient to
remunerate one driver for a period of four years; d) a total sum of money sufhcient
to purchase fifty litres of fuel per week granted once as a lumpsum which shall cover

a period of four years; e) a total sum of money being maintenanss allsurance for a
motor vehicle to be granted once as a lump sum at a rate equal to forty percent of
fuel allowance; f) use of VIP lounge."

2. Schedule 4 of Uganda's the Administration of the Judiciary Act, 2O2O

enumerates the non-pension benefits due to a retired Judge to include:

"An annual rnedical allowance equivalent to medical allowance payable to sitting
judge; a chauffeur driven car or a one-off paSrment of payment of seven thousand
five hundred currenry points, payable in lieu of a car; and security provided by the
state."

It is notable with respect to the proposal to provide medical insurance policy for the retired
judge and spouse, that the National Retirement Benefits Policy advocates for the promotion

of post-retirement medical benefits. The Policy notes as follows:

a



"According to the Bottom-Up Economic Transformation Agenda 2022 -2027, about
4 per cent of older people are over 65 years. This population continues to face

inadequate income, insecurit5l, inadequate health services, lack of employment
and a deteriorating environment. It is equally important to note that the traditional
channels of age old support have broken down, hence aggravating tl:is situation.

It is emerging that workers need a basket of products that are supportive of each

other and require frnancial resources. For instance, they need ... insurance and
medical cover ...when they can no longer work due to old age."

Through the National Retirement Benefits Poliry, the government has committed to
pursue policy intenrention to enhance the framework for post-retirement medical benefits
in retirement benefits schemes.

Based on the foregoing reasons, the Judges'Retirement Benefits Bill Taskforce supports
the proposal in Clauses 23 and 55 of the Bill that propose additional non-pension benefits
to retired judges.

ApplteattoaandEatltlementofJudgeswhoRetlredunderthe 2OlO Constltutloa,
after 27l August 2O1O

Part IV of the Bill provides for benefits for judges who retired before commencement of the

Act.

The Bill proposes that Judges who retired under the 2010 Constitution, after 27'h August
2010, but before the coming into force of the Act will enjoy limited benefits, being:

. Medical insurance for retired judge and spouse.

. Access to government VIP lounges for retired judge and spouse.

. Diplomatic passports for retired. judge and spouse.

In determining the crrt off with respect to the enjoyment of the benefits under the Bill,
the decision to limit the retired Judges entitled to the non-pension pension benefits to

those who retired under the terms of tlle 2010 Constitution, after 27'h August 2010,
was informed by the cut off for retired Chief Justices and Deputy Chief Justice in the
Retirement Benefits (Deputy President and Designated State Ofhcers) Act. Section 3(b)

of the Retirement Benefits (Deputy President and Designated State Offrcers) Act limits
entitled under the statute to a Chief Justice or Depugr Chief Justice who retire after the
27'h August 2010.

The Judges'Retirement Benefits Bill Taskforce proposes that the National Assembly has

the discretion, upon evaluating submissions by stakeholders, to propose amendments to
Clause 65 of the Bill include all retired judges, even those who retired before 27s August

I
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2010, to benefit from these non-retirement benefits.

7. Subntsslona on Techatcal/Drafttag Errors la tte Bill

First, Clause 10(1) of the Bill does not clearly communicate the intended meaning. The

clause uses the phrase "maximum retirement age" instead of the intended'retirement age

prescribed byArticle 167(1) of the Constitution. The clause conflates t}e words "retirement
age prescribed by Article 167{ll" with "morimum retirement age".

The Judges'Retirement Benefits Bill Taskforce proposes that Clause 1O{l) be arnended to
read:

"A judge who elects to retire after attaining the age of sixty-five years or has attained
the retirement age prescribed by Article 167(1) of the Constitution shall, after senring

as a judge for at least ten years, be entitled to an annual pension equal to one-four-
hundred-and-eightieth of the judge's pensionable emoluments for each completed

month of senrice."

Second, Clause l7l2l of the Bill indicates that retirement is in accordance with the Act and

not the Constitution. Article 167(1) of the Constitution indicates the retirement age and
not how a judge retires.

The Judges'Retirement Benefits Bill Tasldorce prolrcses that Clause 1O(l) be amended to
read:

*The pension payable to a judge who is removed from o{fice because of inability to
perform the functions of office due to mental or physical incapacity shall not be less

than fifty per cent of tl:e pension the judge would have been entitled to had the judge

retired on attaining retirement age or being eligible to retire early in accordance witll
Article 167(1) of the Constitution."

Third, Clause 29 1l.of the Bill incorrectly lists "and I" in cross-referencing while it should
be "and e".

The Judges' Retirement Benefits Bill Tasldorce proposes that Clause 29141 should be

amended. to read:

-The members appointed under subsection 3(b), (c), {d} and (e} shall be nominated
by the Chief Justice".

Fourth, there is an error in cross-referencing in Clause 3O. The intended Clause being

cross-referenced is Clause 29.
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Ttre Judges' Retirernent tsenefits Btll Taekfon:e proposcs that Cliause 30 should be amended
to read:

"A person shall not be appoiated ae a tnretee,uRder section 29 if t]rat peresll-'

Fifth, there is a gpographical error in Ctauee 7ll2l of tJle Bill, in the use of the word "toe".

The Judgeq'Retirepent Bonefits Bill Tasldorce proposes that Clause 71(2) should be

amended to replace:

'toe'with "toP
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COMPARATTVE STUDY ON JTIDGES' RETIREMENT BEITEFITS

IIT SELECT COI'NTRIES IIT THE COMIIOITWEALTH

Introductlon

A comparative study of retirement benefits provided tojudges in otherjurisdictions offers an

objective standard for evaluating whether the proposals in the Bill align with international
best practice, provide adequate security and benefits to judges' post-retirement. It is in
this context that this section of the memorandum, provides a comparison with other
jurisdictions as to whether the proposals in the Judges'Retirement Benefits Bill, 2025

align with global standards.

1. I{IGERIA

The principal legal framework regulating retirement benefits for Judges in Nigeria is the
Pensions Rrghts of Judges Act, Act. No. 62 of 1991. The salient provisions of this statute
include the following:

Section 2(1) of the Statute stipulates that: A Judge who has held office for a period

of not less than 15 years shall be entitled to pension for life at a rate equivalent to

his last annual salary plus his consolidated allowances and the annual salary of
four of his domestic staff.

Section 2(21 of the Statute stipulates that: Other judges who have held offrce as a
judicial ofhcer for less than 15 years are entitled to pension for life at a rate pro rata
the number of years they served as a judge in relation to the period of fifteen years

or to the pension and other retirement benefits to which tJrey are entitled under
their terms and conditions of service, whichever is higher.

Section 3 of the Statute stipulates that: A Judge incapacitated in the course of
his duty who is not otherurise qualifred for pension under the above provisions is
entitled to pension for life at a rate equivalent to his last annual salary in addition
to any other benefits to which he may be entitled under the Pensions Act.

a

a

a

Retirement Age: According to Article 29L of the Constitution of the Federal Republic of
Nigeria, t999 Judges of the Supreme Court and those of tJle Court of Appeal may elect to

retire upon attaining tJ:e age of 65 years and cease to hold ofEce on attaining the age of 70

years. Judges of the High Court may elect to retire upon attaining the age of 60 years and

cease to hold oIfice on attaining the age of 65 years.

Number ofJudges: 989 Judges.



2. BOTSWANA

The statutory regime for Judges'retirement benefits in Botswana is found in the Judges'
Pensions Act, 2O07. The salient provisions of this statute include the following:

Section 4 of the statute provides for qualification for pension. It provides that a Judge is
eligible for 'full pension'once he or she has served for a period of 15 years.

Section 5 of the statute provides for payment of reduced pension where a judge serves

for a period of not less than 10 years but less than 15 years, and where a judge resigns
before attaining retirement age after serving for more than 15 years. The reduced pension

is proportionate to the period served for the former and proportionate to the age of the age

in relation to the age of retirement u/ith regards to the latter.

Section 6 of the statute provides that pension is not payable for a judge who retires within
5 years of appointment.

Section 7 of the statute provides that a Judge who retires is entitled to pension at a rate

equal to 80% of the salary for the time being payable to a serving judge.

Section 8 of the statute provides that where a Judge is removed from office after serving
for more than 15 years, for any other reason other than misbehaviour, the Judge can elect

to be paid gratuity or pension.

Retirement Age: Articles 97 and lO1 of the Constitution of Botswana, prescribes rhe

retirement age of ages at 70 years.

Number of Judges: 32 Judges.

3. SOUTH AFRICA

The legislative framework for Judges retirement benefits in South Africa is provided by
the Judges'Remuneration and Conditions of Employment Act, 2001. The statute's salient
features include:

Section 5 of the statute provides: This provision envisions that, after active service, a
judge will continue to receive a salary for the rest of their life, even upon retirement.

The salary to be paid upon retirement shall be 100% of the highest office held if the
Judge served for more than 2O years; 8O% of highest salary plus 2ol, of that salary
for every year of active senrice for every year of service after attaining age of 65 years.

)

a

a

a Section 6 of the statute provides: That in addition to any salary paid upon discharge



from service, a discharged judge shall be paid a gratuity. The gratuity shall not
exceed three times the judges'annual salary during period of active service.

t Retirement Age: Section 4 of the statute prescribes a retirement age forjudges at 70 years

Number ofJudges: 253 Judges.

*. TAilZAfiIA

The principal legislative framework on Judges' retirement benefits is contained in the

Judges' (Remurrcration and Terminal Benefits) Act, 2OO7 and the Public Seruice Retbem.ent

Benefits Act, 1999.

The following are the salient provisions of the Judges' (Remuneration and Terminal
Benefits) Act:

Section 9 of the statute provides that on retirement, personal effects of a retired
judge shall be transported by the government to his place of domicile.

Section 14 of the stattrte specifies that a Judge, removed from oftce under the

terms of the Constitution, shall in addition to any terminal benefits earned under
the Act, be entitled to such benefits as the President Day, upon advice of the JSC,

determine.

a

a

a

a

a

The following are the salient provisions of the P.l}rlic Seruice Retirement Benefits Act:

Section 20t3) of the stahrte provides that a Judge shall retire on a pension which
shatl be equal ta SOYo of the salar5r of the incumbent holder of the office in which he

was serving and from which he retires.

Section 20l4l of the statute provides for additional benefits to a retired judge to
include: a) a diplomatic passport for him and his spouse; b) one motorvehicle grven

once of a value not exceeding such amount as the president may from tirne to
time determine; c) a total sum of money granted once as a lumpsum which shall
be sufficient to remunerate one driver for a period of four years; d) a total sum of
money sufficient to purchase frfty litres of fuel per week grantd once as a lumpsum
which shall cover a period of four years; e) a total sum of money being maintenance

allowance for a motor vehicle to be granted once as a lump sum at a rate equal to
forty percent of fuel allowance; 0 use of VIP lounge.

a Section 2O(5) of the statute provides that the pension, gratuity, allowances and

services granted are to be paid out of the Consolidated Fund and shall not be subject
to income tax.



Retirement Age: Article I l0 of the Constitution of the United Republic of Tanzania for
Judges to be 60 years.

Number of Judges: 128 Judges.

5. UGAIYDA

The legal framework on judges' retirement benefits is provided in the Administration of the
Judiciary Act,2O2A. The salient provisions of this statute include:

Sections 24 and 25 provide for the retirement benefits of Judges of the Supreme
Court, Court of Appeal, and High Court.

Section 27 provrdes that a judicial offlcer/judge is entitled to retirement benefits if
s(h)e retires on medical grounds.

Section 28 provides that a judge who is removed from office in accordance with the
Constitution or absconds duty is not entitled to retirement benefits.

Section 30 provides that retirement benefits to judges shall be a charge on the
Consolidated Fund and shall be exempt from taxes.

Schedule 4 of the statute enumerates the benefits due to Judges of the Supreme

Court and Court of Appeal. These are: a) a monthly retirement benefit equivalent to
80% of the salary of a sitting judge of equivalent rank from which they retired. The

benefit shall be paid to the retired judge for Life.; b) A one-offlump sum equivalent to
2.4o/o of annual salar5r multiplied by 5 and the years of senrice; c) a monthly housing
allowance equivalent to a housing allowance payable to a sitting judge of the same

rank from which they retired; d) An annual medical allowance equivalent to medical

allowance payable to sitting judge; e) a chauffeur driven car or a one-off pa5rment of
payment of seven thousand five hundred currenry points, payable in lieu of a car; f)

security provided by the state.

Schedule 5 of the statute enumerates the benefits due to Judges of the High Court.
These are: These are: a) a monthly retirement benefit equivalent to 80% of the salary
of a sitting judge of the High Court. The benefit shall be paid to the retired judge

for life.; b) A one-off lump sum equivalent to 2.4o/o of annual salary multiplied by 5
and the years of service; c) a monthly housing allowance equivalent to a housing
allowance payable to a sitting Judge of the High Court; d) An annual medical
alleursns. equivalent to medical allowance payable to a sitting High Court judge;

e) a chaulfeur driven car or a one-off payment of payment of seven thousand five
hundred currency points, payable in lieu of a car; f) security provided by the state.

a

a

a

a

a

a

a
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Retirement age: Article 144 of the Constitution of Uganda provides that the retirement age

for a Judge of the High Court is 6O years, whilst the retirement age for judges of the Court
of Appeal and Supreme Court is 70 years.

Number of Judges: 92

6. ZAMBIA

The principal statutory framework regulating the retirement benefits for Judges in Zambia

is the Judges (Conditions of Service)Act, 1996. The salient provisions of the statute include

the following:

The stahrte defines pensionable emolument'to be: means salary and any special

addition to salary granted without any condition that it shall not count for the

purpose of calculating tl:e pension.

Section aQl@l of the statute provides that: Upon retirement, a Judge shall be entitled
to a gratuity comprising sixty months of the basic salary received while in service.

Section 4(2)(b) of the statute provides that: Upon retirement, a Judge shall until his

deatlr, continue to receive 8Oo/o of the basic salary payable to a person holding the

sarne or equivalent offrce as that held upon retirement.

a

a

a

a

a Section 5 provides for retirement on the ground of ill health (infirmity of mind of
body), such a Judge shall get benefits equivalent to that of a normal retirement as

stipulated in section apl of the Act.

Section 1O provides that a Judge shall contribute towards the cost of the pension

scheme of 7 .25o/o of his personable emoluments.

It is notable that the Judges (Conditions of Serwice) Act mandates a gratuity equal to 30%

of the judge's pensionable emoluments for each completed period of three years of service.

This is a unique feature, as many jurisdictions do not provide a gratuity in addition to a
pension.

Retirement Age: Article 142 of the Constitution of Zambia, 2OLO stipulates that a Judge

shall retire on attaining the age of 70 years, but may elect to retire with full benefits upon

attaining the age of 65 years.

a

Number of Judges: 94 Judges.



7. CAITN)A

The retirement benefits and pensions for judges in Canada are primarily governed by the
Judges Act, 1985. The following are the salient provisions of the statute:

Section 8 of the statute provides for the age of retirement for Judges to be 70 years.

Section 4ll2l provides that the Treasury Board shall establish, or enter into a
contract to acquire, an insurance program for judges covering the following, on
terms and conditions similar to those contained in the Rrblic Service Management
Insurance Plan and the public service management insurance directives that apply
to executives: (a) basic life insurance; (b) supplementar5r life insurance; (c) post-
retirement life insurance; (d) dependents'insurance; and (e) accidental death and
dismemberment insurance.

Section 4l(21(41provides that participation in basic life insurance is compulsory for
all judges.

Section 4l(3) provides tJ:at Judges shall be eligible to participate in the Public
Service Health Care Plan and the Public Service Dental Care Plan established by
the Treasury Board, on the sarne terms and conditions as apply to employees in the
executive group.

Section 42 provides that a judge shall be paid an annuity equal to two thirds of the

salary annexed to the office held by the judge at the time of his or her resignation,
removal or attaining the age of retirement, as the case may be, if the judge: (a) has

continued in judicial ofhce for at least 15 years, has a combined age and number
of years in judicial office that is not less than 80 and resigns from office; (b) has

attained the age of retirement and has held judicial office for at least 10 years; or
(c) has continued in judicial olEce on the Supreme Court of Canada for at least 10

years and resigns from office.

a

a

a

a

a

a

a

a The Governor in Council shall grant to a judge an annuity equal to two thirds of the
salary annexed to the office held by the judge at tl'e time of his or her resignation,
removal or attaining the age of retirement, as the case may be, if the judge (a) has

continued in judicial offrce for at least 15 years and resigns his or her office, if in
the opinion of the Governor in Council the resignation is conducive to the better
administration of justice or is in the national interest; or (b) has become alflicted
with a pennanent infirmity disabling him or her from the due execution of the office
of judge and resigns his or her offrce or by reason of that infirmity is removed from
office.

a Prorated annuity: If a judge who has attained the age of retirement has held judicial ?
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office for less than 10 years, an annuity shafl be paid to that judge that bears the

sarne ratio to the annuity described in subsection (1) as the number of years the
judge has held judicial olEce, to the nearest one tenth of a year, bears to 10 years.

Retirement age: In line with section 8 of tlle Judges'Act, judges in Canada retire at the

age of 70 years.

Number of Judges: 1195 Judges

8. BARBADOS

The Judges Remuneration and Pensions Act, (Cap 115 Laws of Barbados) provides for the

salaries, pensions and other conditions of service for judges. The following are the salient
provisions of the statute:

Section 4 of the Act provides that a retired judge a pension and gratuity upon
retirement from ofhce. It also stipulates the age for retirement from judicial office as

55 years.

t a

a

a

a

Section 5 of the Act provides ttrat removal from office on account of physical or

mental incapacity will be deemed to be retirement.

Section 6 of the statute provides for the rate of pension to be 2/3 of the salary if
retires after attaining 55 years; but is entitled to IOO% of the salary if retires after
attaining the age of 65 years or retires on account of ill health after attaining the age

of 55 years. Where a judge retires at any age after serving for 20 years, then their
rate of pension shall be 100% of the salary.

Section 7 of the Act provides for maximum pensions, stipulating that the amount of
pension shall not exceed a judge's annual salary at the date of his retirement.

Retirement Age: Article 84 of the Constitution of Barbados provides that the retirement
age for High Court judges shall be 65 years, while for Court of Appeal judges shall be 70

yea_rs.

Number of Judges: 12 Judges.

9. Ghana

The Constitution of Ghana at Article 155 provides for the entiilement of Judges on
retirement. The provision stipulates that:

a On retirement, in addition to any gratuity payable to a judge, a judge is entitled to



paid pension equivalent to the salary payable for the time being to a judge of the
Court from which he/she served.

The pension payable to a retired Judge is subject to the sarne changes and increases

as a serwing Judge of the Court from which he/she served.

Retirement Age: Article 145 of the Constirution of Ghana prescribes the retirement age for
Judges of the Supreme Court at 70 years, and for other Judges at 65 years.

Number of Judges:278 Judges.

10. Indla

The pension and retirement benefits forJudges in India is provided for under the Supreme
Court Judges (Salaries and Conditions of Service) Act, 1958 and the High Court Judges
(Salaries and Conditions of Service) Act, 1954.

The salient provisions of the Supreme Court Judges (Salaries and Conditions of Service)

Act, 1958 include the following:

. Section 13 provides that pension is payable to a judge who has attained the
age of 65 years or whose retirement is medically certified to necessitated by ill-
health.

. Section 23C provides that every retired Judge is entitled for himself and his
family, to medical treatment as may from time to time be prescribed.

The salient provisions of the High Court Judges (Salaries and Conditions of Serwice) Act,

1954 include the following:

. Section 14 provides that pension is payable to a judge who has attained the
age of 65 years or whose retirement is medically certified to necessitated by itl-
health.

. Section 23 provides that every retired Judge is entitled for himself and his
family, to medical treatment as may from time to time be prescribed.

Retirement Age: In terms of Article L24 of tJle Constitution of India, the retirement age for
Judges in Inclia is 65 years.

I

Number of Judges: 750 Judges.
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Concluslon ftom the Comparatlve Study

The comparative study of the retirement benefits that are provided in the ten countries
under suney being Botswana, Nigeria, South Africa, Tanzania, Uganda, Ghana, Zastbia,
India, Barbados and Canada shows that in each of tl:e countries, benefits are provided by
an Act of Parliament specific for Judges only.

The pension benefi,ts to judges in each of the ten countries surveyed, benefits are on a
defi.ned benefits basis. It is notable tJlat even for Zanrrbia and Canada, the only outlier
countries sureyed, the pension to Judges is provided on a Defined Benefits basis pegged

on a formula, with Judges only required to make additional contribution beyond the

entitlements accnring from the formula.

In all the countries sunreyed, pensionable emolument includes other allowances beyond
the basic pay. It is only in Kenya where pensionable emolument for judges is limited to
basic pay.

There is a common theme in most of the countries surveyed, where the countries strive
towards an Income Replacement Ratio of offering retired Judges at least 80% of their
salary on retirement.

In all the countries sunreyed, the retirement benefits for judges includes other non-
pension benefits beyond the pension. The range of non-pension benefits varies widely and
includes: securit5l, driver, fuel allowance, house allelrsnss, medical insurance, access to
VIP lounges, domestic workers, state funerals e.t.c.

,

a

a
!
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SUMMARY OF ACTUARHL VALUATION AND COSTING OF THE

JUDGES' RETIREMENT BENEFITS BILL, 2O2S

Introductloa

This part of the Memorandum presents the abridged results of the actuarial valuation and

costing undertaken by the Zamara Group on the Bill. The actuarial valuation and costing

focused on the demographic events in a judge's life and the bearing that these have on the

cost of Judges'pension and retirement benefits.

Accrued Benefits under the Penslons Act Cap 189

For a Judge who was already serving at the Commencement Date, the accrued benefits

under the Pensions Act Cap 189 shall be payable under the proposed DB Section using

the terms of the DB Section.

As at 30 June 2024, there were 201 Judges who were eligibte to benefits under the Pensions

Act Cap 189. This number excludes the Chief Justice and the Deputy Chief Justice whose

benefits are provided under a separate Act of Parliament.

As at 30 June 2024, there were 201 Judges who were eligible to benefits under the Pensions

Act Cap 189. This number excludes the Chief Justice and the Deputy Chief Justice whose

benefits are provided under a separate Act of Parliament.

The table below summarises the results of our actuarial valuation:

The actuarial calculations show that the accrued past service liability under the Pensions

Act is K Shs 4.27billion as at 30 June 2024, for all prior sewice up to that date. Considering

only the future benefit accrual from the valuation date, our calculations show that the
annual ongoing cost of pension benefits forJudges under the Pensions Act is approximately

,

Total past service UaDillty

{KShs ll)
lmplied contribution rate for

future liability as a % of Basic

Salaries

Accrued past service liability under

the Pensions Act

4,zn.O 24.2Y"

lmpact of Housinq Allowance 576.3 3.4%

lmpact of Pension lncreases of 5% per

annum

88r.5 3.6%

lmpact of lll-Health Provisions 6.6 0.0%

Accrued past liability undarthe

Proposed Bill

5,865.rr 31.2%



at 24.2oh of basic salaries. That is, the notional contribution that the Government would
need to pay to meet the cost of benefits accruing under the Pensions Act to Judges after
30 June 2024 is estimated at 24.2/0 clf Judges'basic salaries.

The accrued past service liability under the proposed DB Section of the Bill is K Shs 5.67
billion as at 30 June 2024, for all prior service up to that date. The proposed DB Section
(which has improvements to the pension benefits under the Pensions Act) adds K Shs 1.39

billion to the past service pension liability under the Pensions Act.

The implied ongoing cost to the Government (notional contribution rate) increases to
approximately 3l.2oh of Judges' basic salaries to meet the cost of benefits accruing to
Judges under the proposed DB Section of the Bill for serwice after 30 June 2024.

The increase in the past service liability is attributable to the improvements to the benefits
under Pensions Act as follows; improvements in the definition of pensionable emoluments
to include house allowance (K Shs 576.3 million), pensions increases in line with CPI

capped at 5o/o per annum compared to 3o/o ever! two years under the Pensions (lncrease)

Act (K Shs 991.5 million) and the provision of a minimum pension of 50% on ill-health
retirement (K Shs 6.6 million). The improved pension benefits cost an additional7.O'/o of
Judges'basic salaries as a notional contribution rate.

The estimated Government's ongoing notional contribution rate as a percenta6le of Judges'
basic salaries required to provide the post-retirement non-pension benefits (of health
insurance cover for Judge and spouse and transport allowance) proposed in the Bill
amounts to lO.2o/o of Judges'annual basic salaries.

ProJected Cash Outflow of Addittonal Benefits over thoee Payable under the Penslons
Act

Based on the assumptions adopted, and the age profi.le of the current Judges including the
l9 retired ones eligible for the additional proposed benefits, the projections of additional
benefits in the proposed DB Section on top of those payable under the Pensions Act are

as follows.
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The projections show that over the next five years, the additional benefits in the proposed

DB Section would be approximately K Shs 395 million paid to 68 newly retired Judges and

19 already retired Judges over and above tJle benefits payable under the Pensions Act.

Benefits under the DC Sectlon

For the DC Fund established in Part III of the proposed Bill, the Government is required

to contribute 15o/o of Judges'pensionable emoluments. In addition, the Government will
rneet the cost of the death in service insurance cover for which a lumpsum benefit of a
multiple of salary is payable to the beneficiaries on the death of a Judge.

At the current level of house allowance for Judges which is at an average of l4%o of basic

salaries, the 15olo of pensionable emoluments contributions by the Government to the
Fund is approximately equal to L7.lo/o of Judges'basic salaries compared to 24.2o/o of
Judges'basic salaries notional contribution that would be expected under the Pensions

Act. Accordingly, the cost to the Government of pension benefits under the DC Section is

expected to be lower than that under the Pensions Act.

The estimated cost of providing the proposed post-retirement health insurance cover for
Judge and spouse is estimated at 4.7oh of Judges'annual basic salaries.

From the actuarial projections, the total contributions of 22.5o/o of a Judges' annual
pensionable emoluments are expected to provide an adequate or reasonable pension for a
judge serving for at least 20 years.

The DC Section of the Bill is largely compliant with the Treasury Circular No. 1 8 of 20 I 0 and

Circular No. 9 of 2O24 which set out broad guidelines for public sector pension schemes.

Kshs llillions 2025 2t28 2lr2t 20i28 zt:N Total

No. of judges retiring 2 2 1 8 g 68

Commuted lumpsum 5.8 9.5 5.9 38 42.8 103.0

Annual pension 1 2.5 3.5 9.3 r6.1 32.4

Transport allowance 22.2 22.2 r0.7 84.6 94.2 233.9

Medical premiums to

current serving judges

as they retire

0.5 0.7 1 2.8 5.2 10.0

Medicalpremiums for 19

already retired judges

2.9 3.1 3.2 3.3 3.5 r6.0

Total 55.2 38 24.5 t38 t8t.8 595.5



SIAI{THOLDERS' ENGAGEMENTS DI'RING THE DEVELOPMENT OF

THE JUDGES' RETTREMEITT BEIIEFTTS BrLL, 2O2S

Iatroductlon

In line with the constitutional imperative for public participation as articulated in Article
f0(2)(a), the Judges' Retirement Benefits Bill Taskforce considered it important to get

stakeholders'views and input in shaping and informing the proposals in contained in the

draft Judges'Retirement Benefits Bl[l,2024. In this respect the Taskforce identified serving
Judges, retired Judges, the Judicial Service Commission, the Salaries and Remuneration
Commission, the Retirement Benefits Authority, and the Justice and Legal Affairs and
Budget and Appropriations Committees of the National Assembly, as stakeholders whose

views would be critical to inform the proposals in the Bill.

Taskforco Engagements stth Stakeholders

The Taskforce invited Judges of all the superior courts to participate in stakeholder
engagement forums and submit memorandum. It is notable that 87 out of 187 serving
judges, representrng a6.52o/o of targeted Broup, attended the stakeholder engagement

forrms.

The Tasldorce held stakeholder engagement fomms for the Judges of the Supreme Court
in Nairobi on Sfr March 2024 (morning), and Judges of the Court of Appeal in Nairobi on

5'h March 2024 (afternoon).

Subsequently, the Taskforce held regional engagement forums with Judges of the High

Court and Courts of Equal Status arouns the country. The regional engagement forum for
Judges from Nairobi and its environs was held in Nairobi on 66 March 2024, Judges from
Upper and Lower Eastern region was held in Machakos on 8'h March 2024, Judges from
Central and North Eastern region in Nanyuki was held in Nanytrki on L l'h March 2024,

Judges from Central and South Rift was held in Nakuru on 136 March 2024, Judges from
the North Rift in Eldoret on 15s March 2A24, Judges from Nyanza and Western was held
in Kisumu on 20'h March 2024, and Judges from the Coast region in Mombasa on 25'h

March 2024.

The Taskforce also met and engaged with retired Judges in Nairobi on 22"d March 2024
and received a memorandum from the Kenya Retired Judges Association.

The Taskforce subsequently held a stakeholders'engagement meeting with the Retirement

Benefits Authority (RBA), Salaries and Remuneration Commission (SRC) in Mombasa on
27'h March 2024.
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The Taskforce held an engagement meeting with two Committees of the National Assembly

being the Justice and Legal AIIairs Committee (Jt AC) and the Budgetary and Appropriations

Committee in Mombasa on Sft April 2024. The Taskforce held a two days joint drafting
retreat with the Directorate of kgal Services from the National Assembly in Machakos on

1ls and 15ft April 2024. This drafting process resulted in the draft Judges'Retirement
Benefits BjLL,2024.

The Taskforce also held an engagement with the Judicial Service Commission (JSC) at the

Commission's offices in Nairobi on 12th April 2024.

On 14th June 2024, the Hon. Chief Justice ted the Taskforce in a bilateral meeting with
the National Treasury team, which was led by the then Cabinet Secretary Prof. Njuguna

Ndung\r, to discuss the draft Judges' Retirement Benefits Bl.J^l,2024. As a result of tJ:e

meeting, it was agreed that a Joint Technical Committee comprising representatives from

the National Treasury and the Taskforce be established to address the contentious issues

arising from the draft Bill. After several meetings, the Joint Technical Committee, in its
meeting held on 6th February 202il resolved the contentious issues concerning: defined

benefit and defined contribution schemes, an alternative to the car grant, a post-retirement

medical scheme, and access to airport VIP lounges and diplomatic passports.

Following the consensus reached by the Joint Technical Committee, the Taskforce convened

in Mombasa from 3rd to 7th March 2025 to revise the Bill and incorporate the agreed-upon

resolutions. This drafting process resulted in the Judges'Retirement Benefits Bill, 2025.

Conslderation of Staheholder Iaput Followlng Engegement Fonrms

After the stakeholder engagement forums, the Taskforce evaluated the submitted
presentations and memoranda and incorporated numerous suggestions and views into
the Bill's final formulation. The changes to the initial draft of the Bill, which was subject

to the stakeholder engagements, include:

The removal of a provision that previously disqualified Judges removed from office

for reasons other than physical or mental incapacity. This change was influenced by
jurispmdence from the Employment and Labour Relations Court, which has affrrmed

the position that pensions are a fundamental right of an employee, unaffected by
the reasons for dis-engagement. This stance is supported by an advisory from tl:e
Public Service Commission, which states tJrat pension rights vest at the moment
an employee qualifies for a pension, regardless of the method or reasons for dis-

engagement from emplo5rment.

a

Introduction of a provision for deferred pension palrments for Judges who leave

office before reaching the early retirement age of 65.

a



Redrafting of tJ:e commencement clause to enhance clarity as to when the law will
take effect following its assent.

Addition of a clause outlining the principles governing the pension system in the
Bill, asserting that a pension is a right that vests after a Judge has served for at
least l0 years.

Clarification of the entitlements under t]:e medical insurance cover for retired
Judges.

Modifi.cation of the clause on the use of the Consumer Price Index for pension

increases, setting a minimum increase of lo/o and a marimum increase of 5o/o in any
given year.

Conslderatloa of Vlews froa the Engagemcnt wtth the Salarles aad Remuneratlon
Comrnlssioa aad the lYatloaal Treacuty

During tl e engagement between the Taskforce and the Sataries and Remuneration
Commission (SRC) held in Mombasa on 27b March 2024, the SRC expressed the view
that Judges' retirement benefits should remain within the parameters of the Pensions

Act. In addition, the SRC asked the Taskforce to consider the option of having a Defined

Contribution scheme for judges' retirement benefits.

During the engagement between the Tasldorce and the National Treasury, the National
Treasury proposed that the Bill provide for the transition from a Defined Benefit (DB) to

a Defined Contribution (DC) scheme by retaining senring judges under the DB scheme

while placing judges appointed after the commencement of the law under a DC scheme.

Additionally, the National Treasury proposed the removal of the car gant for judges,

replacing it with a one-time transport allowance. Furtherrnore, the National Treasury
indicated that it was not opposed to provisions for a post-retirement medical scheme,

access to VIP lounges at Kenya's airports, and diplomatic passports for retired judges and
their spouses.

The Taskforce took into account the first suggestion by the SRC and modelled the Judges'
Retirement Benefits Bill along the lines of the Pensions Act. In its essence, the proposed

bill has the features of the Pensions Act with minimal modifications to reflect comparative
practice in judges' retirement benefits in other countries.

The Taskforce also considered the proposals from both the SRC and the National Treasury
regarding the transition from the current Defined Benefit (DB) scheme to a Defined

Contribution (DC) scheme. In recommending a gradual transition-where serrring judges

remain under the DB scheme while judges appointed after the commencement of the law

f
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join a DC scheme-the Tasldorpe ensured cornpliarrce with Artide 160t4} of the,Constitrrtion

and Section 32 of the Sixth Schedule, whictr prohibit changes to pension arrungements

that would be to the disadvantage ofjudges.
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Hxecutive 5r.rmrnmry

ln accordance with instructions, we have carried o:t an actuariat study to advise on the design and
viability of the proposed Judges' Retirement Benefits Scheme ('the Scheme'). The detaited
proposals on how the Scheme will operate are contained in the draft Judges' Retirement Benefits
Bilt, 2025 ('the Bilt') which is due to be tabled before Parliament.

,
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2. We are pleased to present an Executive Sumnnry of our key findings and recommendations.

3. We have presented our resutts and findings to the Judges' Retirement Benefits Taskforce ('the
Taskforce') which was tasked with researching and drafting a Bilt to provide appropriate retirement
benefits for Judges. This report incorporates the comments and findings fottowing the variqrs
discussions that we have had with the Taskforce.

We had prepared an actuariat report date May 2024 on the cost and design of retirement benefits
for Judges under the Judges' Retirement Benefits Bitt 2024. We understand that following
discussion with the National Treasury and other stakeholders. an amendment to the structure of
the proposed benefits for Judges has been necessitated hence the new Bilt, 2025 and this updated
actuarial report.

Retevant Background

5. Currentty, the retirement benefits for Judges in Kenya are governed by the provisions of the
Pensions Act Cap 189 ('the Pensions Act'), Widows'and Children's Pension Scheme ('WCPS')

established under the Widows' and Children's Pensions Act Cap 195 and the Pension (lncrease)Act
Cap 190:

The WCPS is a contributory scheme by male members for the provision of pensions to widows
and chitdren of deceased members that have contributed to the WCPS. We have not valued
the benefits under the WCPS.

a The Pensions (lrrcrease) Act provides for increases to pensions at the rate of 3% every two years
effective 1 Juty 2005 for benefis under the Pensions Act and the WCPS.

6 Judges thus participate in the public service pension scheme and the current retirement benefits
for Judges are thus identicat to those of other civilservants and pubtic service employees in Kenya.
It is important to note that the pubtic servce scheme was restructured effective 1 Jantrary 2021
with a new anangement the Public Service Superannuation Scheme ('PSSA') set up for new
employees joining the Government on or after 1 January 202L Currently, it is onty Judges who
can be emptoyed by the Government and start benefit accrual under the Pensions Cap 189. Hence,
the establishment of separate Scheme for Judges is timety to align with Government poticy.

As part of this actuarial study. we have carried out a comparative study of the retirement benefits
provided to Judges in some setected countries. The study shows that retirement benefits for
Judges in each of those countries are governed by an Act specificatty for that purpose. The study
atso shows that given their status, Judges in those countries generalty enjoyed slightty more
favourabte pension benefits than the mainstream civil servants in those countries and all other
things being equat, the overall retirement benefits for Judges in some countries surveyed were
higher than those currently apptyrng in Kenya. Further. in the majority of the countries surveyed,
Judges enjoy additionat non-pension benefits on retirement The comparative study therefore
shows that there could be a case for improving the retirement bene{its package for Judges which
is what the Judges Retirement Benefits Bitt, 2025 intends to achieve.

Judges' 2b2s
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9. A summary of the benefits proposed in the Bittare as foltows:

Defined Benefit (DB)Section - Set out in Part ll of the Proposed Bitt

The DB Section witt appty to Judges in service on the Commencement Date of the Scheme.

The DB Section witl operate on a defined benefit basis with pension benefits determined as

2.5% of pensionable emotuments for each year of pensionable service (the same accrual
fraction of benefits under the Pensions Act).

The DB Section witt be non-contributory for Judges, with the Government meeting the futt
cost of providing the benefits on a Pay As You Go ('PAYG') basis. Thus, benefits for Judges
witt not be funded prior to retirement but will be met from the Consotidated Fund (simitar to
the current arrangement under the Pensions Act).

Pensionabte Emoluments are proposed as basic salary and house allowance.

Retirement age for Judges witt be as defined in the Constitution of Kenya.

On retirement, a Judge may commute up to % of their pension using a uniform commutation
factor of 2O with the balance of the pension (i.e. 3A) payabte for the tife of the Judge.

On death in-service, a spouse's pension equivalent lo 50% of the deceased Judge's accrued
pension and chitdren's pension of 12.5% of the deceased Judge's accrued pension is payabte
to each etigibte chitd up to a maximum of four chitdren. The spouse's and children's pensions
are payable for five years only after the death of the Judge.

On death in-service where a Judge has not completed the quatifying period of 10 years of
service, a gratuity equalto one months'pensionabte emoluments for each year of completed
service is payabte to their etigible spouse.

On death in retirement, SO% of the deceased Judge's pension is payabte to an eligibte spouse
andL2.5% of the deceased Judge's pension is payabte to each etigible chitd up to a maximum
of four etigibte chitdren. The spouse's and children's pensions are payable for five years onty
after the death of the Judge.

A Judge who retires due to itt-heatth will receive an immediate pension calcutated as for
normal retirement but the pension sha[[ not be less than 50% of the pension that the Judge

zamara'
Key Features of the Judges' Retirement Benefits Bilt, 2025

The Judges' Retirement Benefits Bitl, 2025 proposes to estabtish a retirement benefits
arrangement, the Judges' Retirement Benefits Scheme ('the Scheme'), to appty to Judges of the
Repubtic of Kenya who witl be in service on or after the Bitt comes into force ('Commencement
Date').

For Judges who will be atready in service when the Bitt comes into force. the proposed
pension benefits mimic those currentty payable under the Pensions Act but with a few
improvements.

For Judges who commence judgeship after the Bitl comes into force, the Bitt proposes to
provide them with pension benefits on a defined contribution basis (i.e. benefits based on
accumutated contributions made by the Judge and the Government on the Judge's
behalfl

The Bilt proposes additionaI non pension benefits for attJudges upon their retirement with
some benefits proposed to apply to current retired Judges who retired under Article 167

of the Constitution afler 27 August 2010.
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would have been entitled to had they retired at the Normal Retirement Age but based on their
pensionable emoluments at the date of itt-health retirement.

A Judge may request for voluntary early retirement at or after age 65 years and woutd be paid
an unreduced pension catcutated using the same formula as for normat retirement.

A Judge who leaves office through votuntary resignation or otherwise before attaining earty
retirement age is entitted to a deferred pension payabte from attainment of age 65 years.

Quatifying period for a pension under the proposed Bitl is 10 years. A Judge who retires with
less than 10 years of service would be paid a gratuity of five times his accrued annual pension
(as catcutated using the formula 2.5% of pensionable emotuments for each year of
pensionable service).

Pension increases wilt be in line with Consumer Price lndex ('CPl'), subject to a rnaximum of
5% per annum and a minimum of L% p.a.

On retirement from service at age 65 and above or due to itl-heatth, a Judge who has served
for at least 10 years as a Judge will enttled to:

Transport altowance equivalent to one seventh of monthty basic salary of the Judge at
retirement multiptied by one hundred and twenty payabte once up on retirement.

Heatth insurance cover for setf and spouse for the tife of the Judge at the same level as

applies for serving Judges.

Diptomatic passport for self and spouse during the tife of the Judge.

Access to Government VIP tounge at atl airports within Kenya for setf and spouse during
the life of the Judge.

Defined Contribution (DC) Section (or'the Fund') - Set out in Part lll of the Proposed Bitt

The DC Section witl apply to Judges who are appointed to judgeship after the Bitt becomes
law.

The benefits payabte under the DC Section witt be on a defined contribution basis. This
means that the quantum of benefits for a member of this Section witl depend on the levet of
contributions made by the member and on the members behalf by the Government and witt
also depend on the level of interest that is credited to those contributions.

The Fund to be managed by a Board of Trustees.

The Fund to compty with some Requirements of the Retirement Benefits Act including
appointment of an Administrator, Fund Manager, Custodian and Auditor.

The Government to meet the administrative expenditure of running the Fund for the f irst five
years of its operations and thereafter the Fund to meet its own expenses.

Pensionable Emoluments are proposed as basic salary and house attowance.

Each Judge to contribule 7.5% of their Pensionabte Emoluments. A Judge may make
Additionat Votuntary Contributions (AVCs)

The Government to contribute for each Judge at the rate of 15% of the Judge's Pensionabte
Emoluments.

ln addition. the Government shalt meet the cost of tife insurance cover for the Judge while in
service' 

Juoies' Retirement Benefits Bilt, 2025
Actuariat Valuation Report on Scheme Design and Viabitity
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Retirement age for Judges wilt be as defined in the Constitution of Kenya.

On retirement. a Judge rnay commute up to 1/3 of their accumutated funds and the balance
of the accumulated funds may be taken in the form of either an income drawdown
arrangement or an annuity purchased from an insurance company.

ln the event of death of a Judge white in-service the benefits entittements are payable to an
etigibte spouse and or chitdren. lf death occurs white the Judge is in retirement, then the
benefits payabte to the spouse and or chitdren will depend on the whether the Judge chose
an income drawdown arrangement, or an annuity and the form of the annuity chosen.

The benefits derived from all contributions made by and on behatf of a Judge to vest
immediatety the contributions are made.

A Judge who withdraws from service other than on retirement may opt to be paid alt his
accumulated contributions and AVCs with the Government's contributions on his behatf
deferred in the Fund to be accessed onty on attaining retirement age.

On retirement from service at age 65 and above a Judge witl entitled to:

Heatth insurance cover for setf and spouse for the life of the Judge, at the same [eve[ as

applies for serving Judges.

Diptomatic passport for setf and spouse for the tife of the Judge.

Access to Government VIP lounge at atlairports within Kenya for self and spouse.

Judges Atready Retired at Commencement Date

A Judge who has atready retired on the Commencement Date of the Act and who hetd office
after 27 August 2010 and retired under Articte t67 ot the Constitution is entitted to;

Health insurance benefits for setf and spouse for the tife of the Judge at the same [eve[

as appties for serving Judges.

Diptomatic passport for setf and spouse during the tife of the Judge.

Access to Government VIP lounge at all airports within Kenya for setf and spouse during
the tife of the Judge.

Accrued Benefits under the Pensions Act Cap 189

10. For a Judge who was already serving at the Commencement Date, the accrued benefits under the
Pensions Act Cap 189 shatt be payable under the proposed DB Section using the terms of the DB

Section.

11. A Judge with prior pubtic service and accrued benefits in other pubtic schemes can opt to receive
att their benefits under the DB Section or the Fund (as apptiable) inctuding benefits in respect of
that prior service or retain their benefits in respect of the prior service in those prior schemes.

12. We note that Judges appointed from magistrates have benefits under the Judicial Service Staff
Superannuation (DB) Scheme and or the DC Scheme. We further note that Judges can also be
appointed from the private sector or other public service.

13. lf a Judge had prior pubtic service. the period of that service shall count as part of the qualifying
period of service, provided that there was no break in service before appointment as a Judge.
Under the Bitt, such a Judge with an atready funded pubtic service pension may opt to surrender
those benefits to the Consotidated Fund and instead have their entire public service used as
pensionable service l9l lhe puleoses of catculating their pension unde-r the proposed DB Section.

Judges' Retirement Benefits Bilt, 2025
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14. We would like to point out that there is tikely to be additional costs currentty of unknown amounts
under the DB Section in respect of Judges who opt to have their prior public service counted as
pensionable service under the proposed DB Section . This is because the benefits accrued (whether
funded or unfunded) for the prior service are likety to be inferior to the benefits under the proposed
DB Section . A uperior benefit costs more to provide. Such costs would be rnateriat if there are
many Judges in future choosing this option.

15. For the purposes of comparison of the proposed benefits and those apptying under the Pensions
Act, we have determined the past service accrued benefits for Judges under the Pensions Act and
the DB Section assuming that atl prior public service for the current Judges counts as pensionable
service under the DB Section. We have atso quantified the cost impact of the prior pubtic service.
Further, in determining the past service accrued benefits under the Pensions Act, we have also
taken into account the Pension (lncrease) Act and allowed for pension increases of approximatety
L.5%per annum.

Benefits under WCPS as established by the Widows'and Chitdren's Act Cap 195

16. The WCPS is a contributory scheme by male members (and optional for females) for the provision
of pensions to widows and children of deceased members. The benefits under the WCPS remain
payabte for the beneficiaries of mate Judges who contributed to the scheme. The proposed Bilt is
silent on the applicabitity of the proMsions of the WCPS to Judges. We have not provided any
costings in respect of contributions benefits payabte under the WCPS.

Comparison wlth the Pension Act Cap 189

17. The benefits proposed in Part ll (the DB Section) of the Bilt are broadty similar to the benefits
provided under the Pensions Act. except for a few improvements to the benefits provided under
the Pensions Act which inctude;

An improvement in the definition of pensionable emotuments which is defined in the
proposed Bill as basic salary ptus house altowance whereas the Pensions Act defines
pensionabte emoluments as basic salary onty.

An increase in the rate of pension increases which in the proposed Bittwilt be tine with CPI

capped al5% per annum and a floor of L% per annum compared to an increase of 3% every
two years urder the Pensions tlncrease) Act Cap 190.

The provision in the proposed Bitl of a minimum pension on itt-health retlrement of not less

than 50% of the pension the retired Judge would have been paid if they retired at the normal
retirement age. The Pensions Act does not have any such provisions on itt-health retirement
atthough it provides for enhanced pension if retirement is as a resutt of injuries sustained white
on duty.

On teaving service before retirement, the accrued pension or gratuity is a deferred pension to
be paid on attainment of age 65 years. Under the Pensions Act. no benefits would be paid on
leaving service.

The additional non-pension benefits which inctude a transport atlowance paid once upon
retirement, heatth insurance cover for retired Judges and their spouses. diptornatic passport.
and access to Government VIP lounges at airports.

18. The pension benefits proposed in Part lll (the DC Section or the Fund) of the Bitlare of a defined
contribution nature and are therefore not a direct comparison to the benefits provided under the
Pensions Act We have shown in this report a comparison of the pension benefits that a Judge
may obtain from the DC Section to those that would be payable under the DB Section under broad
assumptions.

Judges'Data
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19. As at 30 June 2O24, there were 201 Judges who were eligibte to benefits under the Pensions Act

Cap 189. This number excludes the Chief Justice and the Deputy Chief Justice whose benefits are
provided under a separate Act of Parliament.

20. The totatannual pensionabte emotuments (basic satary plus house altowance) for the 201Judges
were K Shs 1.564bn as at 30 June2O24. The average age and the average past pensionable service
(inctuding all prior service) were 60.1 years and 15.9 years respectivety.

Resutts of the Actuarial Costings of Pension Benefits under the DB Section

2L. The tabte below summarises the results of our actuarial vatuation

Accrued Past Scrvice UablEty under the Penslons Act 4,27LO 24.D(

576.3 3.4%lmpact of House Attowance

lmpact of Pension lncreases of 5% per annum 881.5 3.6%

lmpact of ltt-Heatth Provisions 
, 

U.U O Uy"

Accnred Past Service UablUty under the Proposed Blll . 5,665.4 SLZX
. we have throughout th$ repoft exlessed the contiibut,on rates as a percenlage of rr/s,ic salaries lor ease ol compatisan wfth

the bene!fts and notionalcontribution unde( the Pensions Act which Fys pension benefits based on basic sabries.

22, Our catculations show that the accrued past service tiabitity under the Pensions Act is

K Shs 4.2hn as at 30 June 2024, for atl prior service up to that date. Considering only the future
benefit accrual from the vatuation date, our calculations show that the annual ongoing cost of
pension benefits for Judges under the Pensions Act is approximately a|24.2/ of basic salaries.
That is, the notional contribution tlrat the Government woutd need to pay to meet the cost of
benefits accruing under the Pensions Act to Judges after 30 June 2024 is estimated a|24.2% at
Judges' basic salaries. ln addition, the Government meets the cost of providing the death in service
insurance cover for which a lumpsum benefit of a muttipte of salary is payable to the beneficiaries
on the death of a Judge.

23 The accrued past service tiabitity under the proposed DB Section of the Bitlis K Shs 5.67bn as at
30 June 2024, lor atl prior service up to that date. The proposed DB Section (which has
improvements to the pension benefits under the Pensions Act) adds K Shs 1.39bn to the past

service pension tiabitity under the Pensions Act.

24. The accrued past service tiabitity would reduce by any funding in respect of prior service, in respect
of Judges who choose to transfer their prior funded service to the DB Section. As mentioned
above, there is tikely to be additional unquantified costs under the DB Section in respect of Judges
who opt to transfer their prior service to become pensionable service under the proposed DB

Section. This is because the DB Section has superior benefits and hence more costly than those
schemes under which the prior service was accrued. The additional costs can only be quantified
at the time a Judge makes the choice or at retirement.

25. The imptied ongoing cost to the Government (notional contribution rate) increases to
approximately 3t.21of Judges' basic salaries to meet the cost of benefits accruing to Judges
under the proposed DB Section of the Sittfor service after 30 June 2024.

26 The lncrease in the past service tiability is attributabte to the improvements to the benefits under
Pensions Act as fo[[ows; improvements in the definition of pensionable emoluments to include
house attowance (K Shs 576.3m), pensions increases in tine with CPI capped at 5% per annum

pase r Actuariarvaruation -"i:f::l*ro;:ffI""H ?i:r',,i;t
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compared to 3% every two years under the Pensions (lncrease) Act (K Shs 991.5m) and the
provision of a minimum pension of 50% on itl-heatth retirement (K Shs 6.6m). The improved
pension benefits cost an additional 7.O% of Judges' basic sataries as a notional contribution rate.

27, The estimated Government's ongolng notlonal conUlbutlon rate as a percentage of Judges'
basic salarles requlred to provlde the post-reUrement non-penslon benellts (of heatth
insurance cover for Judge and spouse and transport altowance) proposed in the Bitl amounts
to 10.2X of Judges' annual basic sataries

Projected Cash Outftow of AdditionaI Benefits over those Payabte under the Pensions Act

28. Based on the assumptions adopted, and the age profite of the current Judges inctuding the 19 retired
ones eligibte for the additionat proposed benefits, we show betow the projections of additional benefits
in the proposed DB Section on top of those payabte under the Pensions Act

2028 2429202720262025K Shs Mittions Totat

No. of Judges Retiring ,

Commuted Lumpsum

Annual pension

Transport altowance 
_,_

Medicat premiums to current serving
Judges as thery retire

, Medicat premiums for 19 atready ,

retired Judges

: Toal 
i

2

6.8

1

22.2

0.3

2.9

33.2

9.5

2.5

22.2

o.7

3.1

38

'1
5.9

3.5

to.7

1

3.2

24.3

8

3B

9.3

84.6

2.8

3.3

138

I
, 42.8

16.1

94.2

5.2

3.5

r 161.8

105.0

32.4

233.9

10.0

16.0

395.3

68

29. The projections show that over the next five years, the additionat benefits in the proposed DB Section
woub be approximately K Shs 395m paid to 68 newly retired Judges and 19 atready retired Judges over
and above the benefits payabte under the Pensions Act.

Benefits under the DC Section

30. For the Fund estabtished in Part lll of the proposed Bitl, the Government is reguired to contribute
L5% of Judges' pensionabte emoluments. ln addition. the Government wi[[ meet the cost of the
death in service insurance cover for which a lumpsum benefit of a muttiple of satary is payable to
the beneficiaries on the death of a Judge.

31. At the current tevet of house allowance for Judges which is at an average of 14% of basic salaries,
the 15% of pensionabte emoluments contributions by the Government to the Fund is

approximatety equaltotT.L%of Judges'basic salaries compared 1o24.2% of Judges'basic salaries
notional contribution that woutd be expected under the Pensions Act. Accordingty, the cost to
the Government of pension benefits under the DC Section is expected to be lower than that
under the Pensions AcL

32. The estimated cost of providing the proposed post-retirement health lnsurance insurance
cover for Judge and spouse is estlmated ai4.7% of Judges' annual basic sataries.

33. From our projecUons, the total contributaons of 22.5% of a Judges' annual pensionable
emotuments are expected to provlde an adequate or reasonabte pension for a judge serviving
for at teast 20 years.

Actuariarvaruation-"'#::lfl il"J:ff ::1:?i:1,,iff 
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Generat Observations and Recommendations

34. We have made a number of general observations and recommendations as fotlows:

The proposed proposed DB Section is to operate on an unfunded. PAYG, defined benefit basis

simitar to Judges' current benefits under the Pensions Act. The proposed DC Section witt
operate on a funded defined contribution basis. This arrangement is simitar to the recent
changes that were made to the benefits payabte under the Pensions Act in respect other
eligibte Government employees. New employees of the Government effective l January 2021
join the Public Service Superannuation Scheme ("PSSS') which operates on a funded defined
contribution basis. Employees aged betow 45 on 1 January 2021 also joined the PSSS for
benefits accrual effective that date. Employees aged 45 and above continued to accrue
benefits under the Pensions Act. Therefore, the proposed Bill aligns to the recent Government
poticy of moving away from defined benefits PAYG pension arrangements to funded pension
arrangements on a defined contribution basis.

From our comparative study of the retirement benefits provided to Judges in other
jurisdictions. we noted however that the benefits to Judges in attthe sampted countries are
provided on a defined benefits basis and in most cases the arrangements were non-
contributoU (i.e. the Judges were not required to contribute).

We note that the DC Section is targely comptiant with the Treasury Circular No. 18 of 2010 and
Circutar No. 9 of 2024 which set out broad guidelines for pubtic sector pension schemes.

The Bittdoes not expressly define the Final Pensionabte Emotuments. lt may impty tl'ut the Finat

Pensionabte Emoluments are those that are paid in the last month of service multiplied by 12,

or the totat satary paid over the tast 12 months of service. We would recommend that this be
expressly defined for avoidance of doubt.

The Bilt is sitent on whether the WCPS witl continue to appty for Judges in either DB or the DC

Sections. We recommend that this be made clear.

The Bitl is sitent on whether the the benefits payable under the proposed Bilt wiltcompty with
requirements of the lncome Tax Act, Rules and Regutations. We recommend that this be ctearty
spett out in the Bitt.
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I lntroduction

ln accordance with instructions. we have carried out an actuarial study on the design and
viabitity of the proposed Judges' Retirement Benefits Scheme ('the Scheme') and are pleased
to present our findings in this report The proposed Scheme is the subject of the Judges'
Retirement Benefits Bitt, 2025 ('the Bitt') to be tabted before Partiament in due course.

Currentty, the retirement benefits for Judges in Kenya are governed by the provisions of the
Pensions Act Cap 189 ('the Pensions Act'), Widows'and Children's Pensions Act Cap 195 and
Pension (lncrease) Act Cap 190. The WCPS is a contributory scheme by male members (and

optionat for femate members) for the provision of pensions to widows and children of
deceased members. ln this report, we have not rnade any costings or valuations of benefits
under the WCPS. The Pensions (lncrease) Act provides tor 3% increases to pensions every two
years effective l Juty 2005 for benefits under the Pensions Act.

Currently, Judges participate in the public service pension scheme and and their retirement
benefits are thus identical to those of other civil servants and pubtic seryice emptoyees in
Kenya.

A comparative study of the retirement benefits provided to Judges in some setected countries
show that given their status, Judges in the countries enjoyed stightty more favourabte
retirement benefits than the rnainstrearfi civi[ servants in those countries and all other things
being equaL the overall retirement benefits in the countries surveyed for Judges were higher
than those currently apptying in Kenya. Further, in some of the countries surveyed, Judges
enjoy additional non-pensionable benefits on retirement. There coutd therefore be a case for
improving the retirement benefits package for Judges.

1.5 The Bitt proposes to estabtish a retirement benefits arrangement with two Sections; one, the
Defined Benefit (DB) Section established in Part ll of the proposed Bill, apptying to Judges who
witt be in service when the Bitl comes into force and the Defined Contribution (DC) Section,
established in Part lll applying to Judges who wilt be employed after the Bilt becomes [aw.

The proposed DB Section will operate on defined benefit basis with benefits at retirement
dependent on the Judge's finat salary at retirement and pensionable service. lt wilt be non-
contributory (i.e., Judges witl not rnake convibutions) and witt operate on a Pay As You Go
('PAYG') basis with no pre-funding of benefits. Benefits payable under the Scheme witt be met
from the Consotidated Fund.

t.7 On the other hand. the proposed DC Section witloperate on a defined contribution basis with
benefits at retirement dependent on the accumulated contributions paid by the Judge and
those paid by the Government on behatf of the Judge and the interest earned when those
contri butions are invested.

The proposed Scheme does not apply to the Chief Justice and the Deputy Chief Justice. whose
retirement benefits are provided under a separate Act of Partiament.

1.9 The Bill proposes to provide other non-pension benefits benefits including some to the already
retired Judgeswho retired after 27 August 2010 under the new Constitution dispensation. The
Scheme witl be sponsored by the Government as the employer of Judges.

Purposes of this Actuariat Study

1.10 The purposes of this actuarial study are to:

i) Review the proposed Bitl and comment on the structure and levet of benefits
suggested in the Bitt;

Anatyse the data in respect of the current serving Judges;

2025

,
L.L

L.2

1.3

L-4

a

1.6

1.8
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Determine the vatue of accrued benefits in respect of serving Judges for service
completed under the Pensions Act;

Carry out an actuariat valuation of the benefits urder the proposed Bitt;

Advise on the expected costs to the Government of the benefits proposed in the Bilt;

Advise on appropriate rates of contributions to finance the benefits proposed in the
Bitt;

Comment on the viabitity and adequacy of the contribution rates proposed under the
the DC Section of the proposed Scheme.

Carry out a comparative study of retirement benefits for Judges in select countries.

This report is addressed to the Taskforce. lt is prepared in the knowledge that it may also be of
retevance to the National Treasury and to Parliament where the Bill witt be tabled for debate.

Previous Actuarial Studies

L.72 The last ach.rariat study in respect of the Judges' retirement benefits was carried out in 2014.
The main purpose of that study was to advise on the actuarial costs of the then proposed
Scheme that was the subject of the Judges' Retirement Benefits Bitt, 2014. Our report on that
actuarialstudy is dated February 2015. We also prepared a report in May 2A24in respect of the
actuarial costings of benefits in the then proposed Judges Retirement Bill, 2024 which has
given way to the current proposed Bill.

Reliances

1.13 ln preparing this report, we have retied e$ensively on a substantiat body of information and
data supptied by the Registrar of the Judiciary and the Judiciary's Director of Human Resource
I Administration. This includes information both pubtished and unpubtished, together with
inforrnation received oralty.

L,L4 Fult and independent verification of all the information provided has not been possible. We
have, however, reviewed most of the items of the data submifted for reasonabteness,
consistency and compteteness.

1.15 We have atso carried out detaited actuarial and other checks that we deemed necessary in

order to ascertain the accuracy and completeness of the individual data we were provided with
for our actuariat calcutations.

1.15 Our analysis and conclusions in this report are based on the data and information that we were
provided with. We have. however. made such assumptions and adjustments to the data
provided as we deemed appropriate.

Limitations

L,L7 We have prepared this report in accordance with Terms of Reference agreed with the
Taskforce. lt shoutd not be regarded as sritable for use by any other persons or for any other
purpose.

1.18 This report may not be retied upon in whote or in part to/by any person other than the
Taskforce or quoted in any other context without our prior written consent. This report may
not be disctosed or provided to any other party unless they have a statutory right to it withorJt
our prior written consent. Any person, other than the Taskforce to whom this report is
addressed, who receives a draft or copy of this report (or any part of it) or discusses it (or any
part of it) or any retated matter with us or any third party. does so on the basis that they
acknowledge the source of this report and accept that they may not rety on it forany purpose
whatsoever and that we owe a duty of care onty to the Taskforce as the case may be. Any
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portion of this report. if reproduced or transmitted, must inc{ude a reference to the full report
and to this ctause.

1.19 Any other party for whose speciftc use this document has not been supptied must be aware
that Zamara shatl not be tiable for any damage, loss or tiabitity of any nature incurred by any
third party and resutting frorn the inforrnatioh contalned herein. The inforrnation contained
herein is suppUed on an 'as is' basis and has not beeh compiled to meet any third party's
individuat requirements. lt is the responsibility of any third party to satisfy himsetf or hersetf,
prior to relylng on this information that the contents rneet the third party's individuat
requirernents.

t.zO Zamara has taken atl reasonabte steps to ensure the quaUty and accuracy of the contents of
this docurnert and encourages all readers to report incorrect and untrue information. sut{ect
to the right of TArnara to determine, in its sole and absotute discretion, the contents of this
documenL ln particutar certain aspects of this doorment might rety on or be based on
inforrnation zupptied to Zarnara by other persons or institutions. Zarnara has attempted to
ensure the accuracy of such information, but shatl not be tiabte for any damage, toss or tiability
of any nature incurred by any party and resutting from the errors caused by incorrect
inforrnation zupptied to Zarnara.

L.U We must stress that we are legal taymen and appropriate legal advice must be gotten before
action is taken on any rnatters raised in this report.

,
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2.1

2.2

2.3

2.5

2.6

2.7

2.4

Current Pension Benefits

As stated in 1.2 above. currentty. Judges' retirement benefits are the same as those that appty
for the civil servants under the Pensions Act Cap 189, Widows and Children Pensions Act Cap
195 which estabtishes the Widows' and Chitdren's Pensions Scheme ('WCPS') and Pensions
(lncrease) Act Cap 190.

The WCPS is a contributory scheme by mate members only for the provision of pensions to
widows and chitdren of deceased male members. We have not vatued these benefits.

The Pensions (lncrease) Act provides lor 3% incroases to pensions every two years effective I
Juty 2005. ln determining the past service accrued benefits under the Pensions Act, we have
taken into account the provisions of this Act and allowed for pension increases of
approximately 1.5% per annum.

We provide in this section a brief summary of the benefits proposed under the Bitt and compare
these with the current benefits under the Pensions Act. We have also made appropriate
comments where necessary.

Type of Retirement Arrangement

The Scheme is being set up through an Act of Partiament. The proposed Scheme witl be hybrid
with both DB and DC Sections.

The proposed DB Section, set out I Part ll of the Bitlwill operate on a defined benefit basis. That
is, the benefits for a member wilt be dependent on a formuta which takes account of
pensionable service and pensionable emolurnents at retirement. Hence, there is no
fundamentat difference between the structure of the DB Section and the benefits provided in
the Pensions Act.

The Government poticy on retirement has shifted away from benefit provision on a defined
benefit basis to provision on a defined contribution basis. The new Public Service
Superannuation Scheme ('PSSS') estabtished by the Pubtic Service Superannuation Scheme Bitt

2011 provides benefits to civilservants on a defined contribution basis. The Bitlwas effective
from January 2O27, but we note that Judges are exempt from the PSSS. The DC Section, set
out in Part lll of the Bitl, witl apply to Judges appointed after the Bilt becomes taw. The DC
Section is comptiant with the current Government policy on pensions.

Etigibility

The proposed DB Section witl appty to Judges serving on or before the Bitl is enacted. The
proposed CB Section witl apply to Judges appointed after the Bitl is enacted

Pensionable Service

Under the DB Section, for the purposes of computing pension benefits. pensionable service is

taken to be the completed months of service as a Judge including prior public service, provided
that there was no break in service on appointment as a Judge. For the DC Section, service
commences on appointment as a Judge.

Judges'

2.8

2.9

t
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Ouatifylng Service

2.7O The qualifying service (i.e. the minimum service) proposed under the DB Section in order to
quatify for benefits is 10 years. This is the same as in the Pensions Act The Bitl proposes that if
a Judge retires after haMng completed less than the minimum service of 10 years, a lumpsum
gratuity be paid of five times the annual pension that woutd have othenarise been payabte. This
benefit is also similar to that provided under the Pensions Act.

2.rt The provision for the comptetion of a minimum period of service in order to quatify for a
pension is quite common in some of the countries we surveyed as part of the comparative
study. typicalty 10 to 15 years. A minority of the counties, however, do not require Judges to
have completed a minimum service period.

2.L2 Under the DC Section, benefits are derived from contributions and they vest immediatety

Pensionabte Emoluments

2.73 Pensionable emotuments under the Bitt (for both DB and DC Sections) are defined as basic
salary plus house altowance payable to a Judge. This new definition is an improvement on the
pension benefits payable under the Pensions Act and is more in tine with the pensionable
salaries used to calcutate pensions for Judges in some of the countries that we surveyed.

2.14 Under the Pensions Act, the definition of pensionabte emoluments is basic satary exctudlng alt
alklwances. The cunent tevet of hor.rse allowance for Judges based on the data that we were
provided with and which we anatyzed is approximately 14% of basic sataries on average.

2.15 We have atso noted that this new definition is stitl tess generous compared to the pensionable
sataries used to catculate pensions for Judges in some of the countries for which we have
carried out a comparative study. Some countries such as Uganda. Tanzania, Nigeria. Zambia
and Barbados use consotidated or gross salaries, for the purposes of computing pension
benefits for retiring Judges while other countries such as South Africa inctude certain
allowances in the computation of benefits. Section 3 of this report sets out the key findings of
our comparative study of the benefits proMded to Judges in select countries.

2.16 The comparative study also included an analysis of the comparative levet of sataries paid to
Judges in other jurisdictions where the information was availabte. Judges in more devetoped
countries than Kenya such as South Africa, Barbados and Canada earned retativety higher
salaries in absolute terms as compared to Kenya, atthough the comparison does not include
an adjustment for the retative cost of tiving in those countries.

Final Pensionable Emotuments

2.17 The definition of Final Pensionabte Emoluments is relevant only for the DB Section. We note
that the Bitt does not expressty define the Final Pensionabte Emoluments. lt may impty that the
Final Pensionabte Emoluments are those that are paid in the tast month of service muttiplied by
12. or the total salary paid over the last 12 months of service. We would recommend that this
be expressly defined for avoidance of doubt and disputes. ln our catculations, we have taken
the finat pensionable emoluments to be the satary earned by a Judge in the tast twetve months
of service.

Benefits on Normal Retirement

2.18 Under the Pensions Act, the benefit on normal retirernent is a pension payabte for tife which is

catcutated as2.5% of Final Pensionabte Emoluments for each year of pensionabl,e service. The
maximum pension is timited to 100% of Finat Pensionable Salary. The Bitlproposes the same
benefit as under Pensions Act for the DB Section.

2.Lg The accrual rate of 2.5% targets a pension ot LAO% of final satary after working for 40 years.

__- il:"-Tl?l1l:1T:1"r:'i119.'l':*"hin reach-for majoril, 
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at the age of 70 with 40 or more years of service and hence take home a LO0% of final satary
The accruat rate of 2.5%is therefore reasonabte by most standards.

2.20 For the DC Section, the pension on retirement is based on the accumulated contributions
including interest irrcome on those contributions. The accumutated amount is taken gradualty
for the rest of a Judge's life in the form of an income drawdown or used to purchase an annuity
form an insurance company chosen by the Judge. The form of the income drawdown or
annuity chosen wilt atso determine the quantum of the monthly annuity amount

Commutatlon of Pension

2.2L Under both the proposed DB Section and the Pensions Act, one rnay opt to commute (convert)

up to Vr of their pension for a cash tump sum on retirernent. For every K Shs 1 of annual pension
commuted, K Shs 20 is paid in cash. The balance of the pension (i.e., Yr) must be paid as a monthty
income for life.

2.22 We understand that the commutation factor of 20 under the Pensions Act is historical and has
been retained under the Bitt. However, this factor is in our opinion very generous. ln many
schemes across the world, commutation as an option is designed to provide a cash benefit that
is actuarialty of the same vatue as the pension given up.

2.23 An actuariatly nzutrat commutation factor would be reflective of the future life expectancy at
retirement. expected pension increases and the expected long-term interest rates. Based on
the actuarial assumptions described later in this report we would expect an actuarially neutral
factor to be in the region of 9 to 12 at the age of 70.

2.24 Under the DC Section, a Judge may opt to take up to 1/3'd of the accumutated contributions
plus interest as a lumpsum with the batance ot Zl3rdsapptied to secure an income drawdown
or an annuity form the insurance market

Benefits on Earty Retirement

2.25 The Bitt proposes voluntary early retirement to be permissible from age 65 years for both DB
and DC Sections. The benefits payable on earty retirement are proposed to be catculated in the
same way as for normal retirement inctuding the commutation of pension. The Pensions Act
has a similar provision on early retirement.

2.26 It is particularty wofth noting that the Bitt does not provide for the pension under the DB Section
to be reduced for earty payment. An early pension is expected to be paid for a longer period
and hence is actuarially reduced if the desire is to rnaintain cost neutrality between providing
pensions to those who retire at the norma[ retirement age and those who retire early. Under a
define contribution ptbn, an earty pension is inherentty automatically reduced.

Benefits on ltt Heatth Retirement

2.27 Under the Pensions Act, a pension is calcutated as for normal retirement in the case of a Judge
retiring early due to ilt heatth. Additionat benefits are payable if the injuries leading to early
retirement are sustained in the actuat discharge of duty.

2.28 For the DB Section, the Bilt proposes the same berrefit as under Pensions Act but with the
enhancement that a Judge who retires due to ilt-heatth will receive a pension that is not less
than 50% of the pension that the Judge would have been entitled to had they served untit the
normal retirement age, based on their pensionabte emotuments at the date of itt-health
retirement.

2.29 The provision of the minimum pension is an improvement that would enhance the benefit
entitlement for Judges who may retire due to incapacity after wo*ing for less than 20 years.
This clause has no effect for a Judge who has more than 20 years of service as they woutd
atready have accrued at least 50% of the futl pension payabte at the normal retirement age.

- * " 
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2.30 Under the DC Section, pension on ill-heatth retirement is determined same way as for normal
retirement being what can be afforded out of the accumulated contributions.

Death Benefits

2.31 Under the Pensions Act, a tumpsum of two tirnes the annual pensionabte emotuments is payabte
to the beneficiaries of an employee who dies in service. A spouse and children pension are also
payable but onty for 5 years after the death of the Judge. Under the Widows and Chitdren Act Cap
195 which estabtishes the WCPS, the dependants' pension may be payable for tife to the spouses
and up to age 25 years for chitdren of male rnembers who contributed. ln this vatuation, we have
not valued the benefits under the WCPS. An insured lumpsum of multiple salary is atso payabte to
beneficiaries o the death of a Judge. The muttipte is determined by the Government for time to
time and the insurance premiums are met by the Government

2.32 The DB section of Bitl proposes that where a deceased Judge had 10 or more years of service,
a pension to the spouse equal to 50% of the pension that would have been payable to the
Judge had they retired on the day of their death is payable for five years onty. ln addition,
chitdren's pensions of t2.5% of the pension that would have been payable to the Judge are
payabte for 5 years for a maximum of four etigibte children. The children's benefits are doubted
in case the deceased Judge left no etigibte spouse.

2.33 Benefits payabte to the beneficiaries of a Judge under the DC Section witt be based on the
accumutated contributions and interest that had accrued to the Judge on death.

2.34 For Judges in both DB and DC sections, we understand that insured lumpsum benefits of a

muttipte of satary would be payabte to a deceased Judge's dependants, in addition to the
pension benefits, atthough these benefits witt be provided under a separate group lif e insurance
cover at a [eve[ chosen by the Government from time to time.

2.35 Under the DB Section, on death in retirement. 50% of the pension the Judge was earning on
death woutd continue to be paid to the Judge's spouse for a period of 5 years. ln addition, a

child's pension of L2.5% of the pension that was being paid to the Judge is payable for 5 years
for a maximum of 4 etigibte children. The chitdren's benefits are doubled in case the deceased
Judge teft no eligibte sparse.

2.36 Under the DC Section, the form and the tevet of benefits to the beneficiaries of judge who dies
after retirement depend on the on balance in the income draw down or the annuity chosen by
the Judge on retirement. There are various gpes of annuities and we recommend that Judges
be taken through educational sessions prior to retirement so that they can chose the annuities
suitable to their circumstances.

Benefits on Withdrawal

2.37 Under the Pensions Act, no benefits are payable in the case of voluntary resignation or
dismissal.

2.38 However. in a judgment dated 06 Aprit 2018 by the Employment and Labor relations Court
('ELRCI on the Case No. 1001of 2014, the Court ruted that retirement benefits are inalienable
irrespective of the mode of leaving service. The ELRC pronounced that denying a person their
accrued pension is a viotation of Artictes 40(1) and 40(2) of the Constitution of Kenya 2010.

2.39 Based on that ruling, the Chairperson of the fubtic Service Commission in a memorandum
dated 21 October 2022 addressed to 'Att Authorized Officers'. conctuded by ordering that 'You
are directed to intorm officerc exiting service of their righB to terminal accrued benefits
inespective of the modality of exit.'

2.4O We note that under the proposed DB Section, benefits are payabte on withdrawaL A Judge who
Birt.2025
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leaves office through votuntary resignation or dismissat before attaining early retirement age
woutd be entitted to the accrued pension but it is payabte upon the Judge attaining the age of
65 years.

2.4L Under the DC Section. on withdrawal from service before retirement age, a Judge may opt to
be paid their own accumutated contributions with interest. The contributions made by the
Government on their behatf are retained untit the judge attains age 65.

lncreases to Pensions in Payment

2.42 A desirable feature of a retirement benefit arrangernent woutd be for pensions once in payment
to be indexed to a measure of cost of tiving since by doing so, a pensioner's standard of living
in retirement woutd be rnaintained in terms of purchasing power.

2.43

2.44

The DB Section of the Bitt proposes that the pension payabte to a retired Judge age be
increased in line with Consumer Price lndex ('CPl') subject to a cap of 5% per annum and a
ftoor of L%per annlrm.

Currentty. pensions payabte under the Pensions Act are increased at a guaranteed rate of 3%

every 2 years commencing l Juty 2005 in line with the Pensions lncreases Act (Cap 190) i.e., a
pension increase of approximatety 1.5% per annum.

I

2.45 lt is important to appreciate the proposed improvement in the pension increase provision.
Altowing the pension increases to be indexed to CPI ensures that a pensioner's standard of
living in retirement woutd be maintained in terms of purchasing power. However. providing
pension increases is retativety expensive. Hence the proposed Bill caps the Government's cost
by imposing a cap of 5% per annum to increases on pensions. We show in Appendix D to this
report the impact on the accrued past service liabitity of the rate of pension increses.

2.46 Under the DC Section, members shalt use their accumulated contributions to provide a

drawdown income or purchase an annuity from an insurer of choice. The income drawdown
facitity or the annuity may be structured to provide various levels of increases. The Judge witt
be at tiberty to choose the tevel of increases that they desire or can afford. We reiterate that
Judges be given information in good time to enabte them make the right decisions at
retirement with regard to the form of annuities and income drawdown suitable for their
circumstances at retirement Judges rnay need to be advised to seek the services of a financial
consuttant before making decisions on their benefits.

contributions

2.47 The proposed DB Section is non-contributory i.e. Judges witl note make contributions. Given
that the proposed Scheme witl operate on a Pay As You Go ('PAYGI basis, the Government's
contributions to meet the benefits payable to Judges and their beneficiaries witt be notional
and witl be met from the Cmsolidated Fund.

2.48 This is simitar to the Pensions Act where currently Judges are not required to make
contributions to finance their benefits Benefits under the Pensions Act are unfunded ard are
met on Pay As You Go ('PAYG') basis with benefits to retired employees and beneficiaries of
those who die being met from the Government's Consotidated Fund.

2.49 The Government poticy has shifted in favour of contributory funded schemes . The DC Section
complies with this shift in poticy. Judges will contribute to the Fund75% of their pensionabte
emotuments and the Government wil[ contribute 15% of Judges'pensionable emoluments.

Ji
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2.50 The Bitlproposes a retiring Judge under the DB Section who has completed 10 years quatifying

service to enjoy the fotlowing additionalbenefits payable from the Consotidated Fund:

A transport atlowance equat to one-seventh of the Judges monthty basic satary at
retirement multiptied by one hundred and twenty and payabte once at retirement.

Health insurance benefits for self and spouse for the tife of the Judge;

a

2.5L

" Diplomatic passport for setf and spouse for the life of the Judge; and

, Access to Government VIP lounge at aU airports within Kenya for setf and spouse for the
life of the Judge.

The Bitt proposes a retiring Judge under the DC Section irrespective of service completed at
retirement to enjoy the following additionalbenefits payable from the Consotidated Fund:

Health insurance benefits for setf and spouse for the life of the Judge;

Diptomatic passport for self and spouse for the life of the Judge; and

Access to Government VIP lounge at alt airports within Kenya for self and spouse for the
life of the Judge.

2.52 The Bitl further proposes the fottowing additionat benefits payabte from the Consotidated Fund
for retired Judges who hetd office after 27 August 2010 and retired under Article 167 of the
Constitution:

Health insurance benefits for self and spouse for the tife of the Judge;

Diplomatic passport for self and spouse for the life of the Judge; and

Access to Government VIP lounge at attairports within Kenya for setf and spouse for the
tife of the Judge.

2.53 The proposed non-pension benefits are similar to those enjoyed in some of the countries
surveyed in our comparative study.

2.54 We have carried out catculations to estimate the cost to the Government of providing some of
the benefits summarized above and set out the results of our catculations in Section 6 of this
report.

Taxation of Benefits

2.55 The Bitt has not expticitty provided for the tax treatment of the retirement benefits for Judges.
Effective 27 December 2024, pension benefits for a retired Kenyans are now tax free. Benefits
taken before retirement are tax free atso if accessed after at least 20 years of membership in a
pension ptan. Taxation of retirement benefits is however subject to changes from time to time.

Compliance with the NSSF Act 2013

2.56 We note that Section 30 of the Bilt exempts members of the Srcheme from the NSSF Act 2013.

Summarized Comparison of the Proposed Scheme and the Pensions Act

2.57 The tabte below shows a sumrrutry comparison of the proposed Scheme and the Pensions Act
as it appties to Judges.

Judges' Retirement Benefits Bilr,2025

!

Proposed
DC Section

Proposed
DB Section

Pensions Act Cap 189Parameter
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NormaI Retirernent Age

Earty Retirement Age 65 years

Type of Scheme

Pensionable Satary

Contributions by
Members

Contrrbutions by
Government

Benefit on Retirement

Commutatron at
Retirement

DeaUr in Service Benefit

Vesting

Withdrawal Benefits

Itt-Heatth Retirement
Benefits

Defined Contribution
{DC)

Set up through an Act
of Parliament

70 yean

Basic salary ptus
house allowance

7 .5% (i.e. contri butory)

15.0% plus setup ccts
for ftrst five years

A annuity or income
drawdown that can be
afforded by the
accumulated
contributions
inctuding interest

Up to U3'd of
accumulated
contributions with
interest may be taken
as a ciish lumpsum

lnsured lumpsum plus
Accumutated
contributions with
interest to be paid to
beneficiaries

lmmediate

Own contributions
plus interest payable
immediatety but
Government's
contribution payabte
from age 65

A annuity or income
drawdown thatcan be
afforded by the
accumulated
contributions
inctuding interest

Judge to choose what
is suitabke for them

Defined Benefit (DB)

Set up through an Act
of Partiament

70 years

65 years

Basic salary plus house
altowance

, 0% (i.e. non-
contributory)

Government to meet
entire cost on a PAYG

basis (approximatety
3L.2% ot Judges' basic
sataries)

A pension catcubted
as25%ot FinatSahry
for each year of
Pensionable Service

% of pension may be
commuted with K Shs
20 of cash payable for
each shilling of
pension commuted

lnsured tumpsum ptus

Accrued pension paid
(at 50% to spouse and
L2.5% per chitd up to
four children) for a
period of 5 years

Vesting after 10 years
of service

Accrued pension but
payabte from age 65

Pension catcutated as
, for normal retirement

but to be not less than
50% ol the pension
that the Judge woutd
have been entitted to
had they retired at the
normat retirement age
but based on their
pensionable
emoluments at the
date of itt-heatth

, retirernent

ln line with Conru-e.
Price lndex subject to a

, maximum ol 5% p.a

zamara'
Defined 8eneflt (DB)

Set up hrough an Act of
Partiament

70 years

Notdefined for judges

Basic salary

meeE
entire cost on a PAYG

basis (approximatety
24.2% ot Judges' basic
salaries)

A pension calculated as

25% ot Finat Salary for
each year of Pensionable
Service

% of pension may be
commuted with K Shs 20
of cash payable for each
shitting of pension
commuted

lnsured lumpsum plus

Accrued pension paid (at

50% to spouse and 12.5%
per child up to four
chitdren) for a period of
5 years

Vesting after 10 years of
service

No benefits on
withdrawal

Pension calculated
similar to normal
retirement based on
pensionabte service and
pensionable
emotuments at the date
of itl-health retirement.
Pension further
augmented if causative
iniuries sustained on
duty.

3% every 2 years in tine
with the Pensions
(lncreases) Act Cap 190

t Judges' Retirement Benefits Bilt, 2025
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Adm inistration Experses

Additionat Non-Pension
Benelits (Jusge I spouse)
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i l ,rrirJrJtrv* Study ** Retirement B*trelit:

The Taskforce provided us with a report of their desktop research on the retirement benefits
payable to Judges in eight other countries and a sumnutry is shown in Appendix E to this report
Our review of the features of the retirement benefits for Judges in those countries and the key
inferences are set out below.

We must emphasize that the quantum of satary on which the pension is calcutated is atso
relevant. Some salary information has been availed for some of the countries surveyed and we
have incorporated this in our comparisons.

All the countries in the research are part of the Organization for Economic Co-operation and
Devetopment ('OECDI and inctude Barbados, Botswana, Canada, Nigeria, South Africa,
Tanzania. Uganda and Zambia.

The information that was used in the research and which we have also adopted for the
purposes of this report is tisted below;

Kenya
The Pensions Act Cap 189
Widows and Children Pensions Act Cap 195 ('WCPS')
Pensions (lncrease) Act Cap 190

Barbados
Judges Remuneration and Pensions 1969-39

Botswana
Judges' Pensions Act 2007

Canada
Judges Act 1985

Nlgerla
Pensions Reform Act
Pension Rights of Judges Act and the FederalJudiciat Officers (Administration of Pension) Act

South Afrk
Judges Remuneration and Conditions of Emptoyments Act No 47 of 2OOl

Tanzanla
Judges (Remuneration and Terminal Benefits)Act 2O07
Pubtic Service Retirement Benefits Act 1999 and Regutations

Uganda
The Administration of the Judiciary Act 2020

Zambh
Judges (Conditions of Service)Act 1996

Treatment of Retirement Benefits for Judges vis-i-vis other Pubtic Service Emptoyees

Source and Nature of Benefits

3.5

3.6

We noted that in each of the countries, the benefits are provided by an Act of Parliament

The benefits in all of the sampled countries are on a defined benefits basis which means the
benefits have a direct retation to the satary at retirement.

J uAi, ai' Etliem An aEdnaiiiaEii[.2025" 
-

3.1

3.2

3.3

3.4

j

I
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3.7 ln Tanzania, Uganda and Zambia, the retirement benefit is a defined percentage of salary

irrespective of service compteted. ln Nigeria and Botswana, the retirement benefit is a defined
percentage of salary irrespective of service completed provided a minimum of fifteen years of
service has been completed.

3.8 ln Kenya, South Africa. Barbados and Canada the benefit is dependent on the years of service
compteted with the benefit formuta expressing the pension payabte as a percentage of salary
for each year of service.

Retirement Age

5.9 The retirement age for Judges in most of the countries surveyed inctuding Kenya, Botswana,
Zambia, South Africa and Canada is 70 years.

Tanzania has the lowest retirement age for Judges at 60 years.3.10

3.11 ln other countries tike Uganda, Nigeria and Barbados, the retirement age for Judges is

dependent on the hierarchy of the Court the Judge is serving in, with a retirement age of 70
years for Judges in the Supreme Courtand/or Court of Appeatand a retirement age of 65 years
for Judges of the High Court.

Pensionabte Emoluments

3.L2 The constituents of the salary on which pension is catcutated was not explicitly defined and
hence difficutt to compare for allthe countries.

3.13 ln Kenya, under the Pensions Act, satary for pension purposes is defined as basic salary
excluding al[ atlowances. ln countries tike South Africa and Zambia, additionatattowances such
as housing and transport are included in the pensionabte emotuments used to determine
pension benefits. ln countries such as Tanzania and Barbados, pension benefits are based on
salary inclusive of att allowances. ln Uganda and Nigeria consolidated salary is used for the
purposes of determining pension benefits.

3.L4 An analysis of the comparative level of salaries paid to Judges was carried out for the countries
where the information was avaitabte. We detait in Appendix F the sataries that we used for the
comparison.

3.15 Overatl, Judges in countries more devetoped than Kenya such as South Africa, Barbados and
Canada earned retativety higher salaries in absolute terms as compared to Kenya, although the
comparison does not inctude an adjustment for the relative cost of living in those countries.

3.16 The salaries for Judges in Kenya are higher than those for Judges in Tanzania, Uganda and
Botswana.

3.L7 The significarrce of the absotute amount of satary is that whereas in one country a retired Judge
may get a pension equal to LOO% of their gross salary, it might stitt be lower in absotute terms
compared to their contemporary in another countrywith a pension of 80% of basic salary.

That said however, a key concept in retirement is that of Net Replacement Ratio ('NRR'). This
is the ratio of net after tax income after retirement compared to net after tax income before
retirement. lt measures the standard of living after retirement relative to that before retirement.
The target NRR after a futl career of over 35-40 years is thought to be above 67%i.e., to replace
at least two-thirds of satary before retirement or pension should be at teast two thirds of salary
at retirement.

3.18

i;d-ge; i[etiremerit benefits Bilt, 2025
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3.19 The standards of living of a Judge are dependent on their salary and the economy of their

country. Pension benefits aims to maintain to some extent those standards after retirement. lt
coutd be argued that the level of absotute sataries shoutd have tesser weight than the NRR when
comparing the teve[ of pension benefits across the various countries.

Minimum Quatifying Perbd for Entittement to Pension

3.20 The legislation in Kenya, Barbados, Botswana, Canada. Nigeria and South Africa provides for
the completion of a minimum number of years of service to quatify for a pension (typically ten
to fifteen years). No minimum service period is required to qualify for a pension in Uganda.
Tanzania or Zambia.

3.21

Retirement Pension as a Proportion of Final Satary

The formula in the Pensions Act in Kenya of a pension of 2.5% of finat satary for each year
worked translates to a pension of 100% of finat satary after a period of 40 (or more) years of
service. A Judge retiring with 20, 27,30 or 32 years of service will get a pension equal to 50%.

67%,75% and B0% of finatsalary respectively.

3.22 Botswana provides a pension equivalent to 80% of final pensionabte satary provided 15 years

of pensionable service has been compteted.

3.23 Tanzania, Uganda and Zambia atso provide a pension equal to 80% of salary, atthough in these
countries, the benefit is payable irrespective of service compteted.

3.24 Nigeria provides a pension of LAO% of satary provided the Judge has hetd office for at least 15
years. South Africa also provides a pension equal to LOO% of salary provided the Judge has

more than 20 years of service and a pension of 80% of satary for Judges with service greater
than 15 years.

3.25 Canada provides a pension equal to 677o of salary for Judges who have completed 10 years of
service. Barbados atso provides a pension of 67% of pensionabte salary if a Judge retires after
the age of 55 years and a pension of 100% of pensionabte satary if a Judge retires after the age
of 65 years or has compteted 20 years of service.

3.26 ln att the eight countries, a Judge woutd retire with a pension of at least 677" of their finat satary
after serving for 15 years. lt is not ctear from the tegistation of the other countries surveyed but
we take this to mean 15 years of service as a Judge. lt is notabte that in Tanzania. Uganda and
Zambia no minimum service is required for award of pension to a Judge. However, in Kenya. a
Judge would need to serve for retatively longer, at least 27 years to retire with a pension that is

at least 67% of their finat sabry. lt is important to note that the 27 years in the Kenya case is totat
service inctuding service as a Judge and prior pubtic service.

l-umpsum Payment/Gratuity Payrnent on Retirement

3.27 ln Kenya, Judges may on retirement opt to convert up lo25% of their pension for a cash lump
sum using retatively generous commutation (conversion) terms of K Shs 20 f or each K Shs I of
annual pension commuted (i.e. given up for cash). The factor of 20 is retativety generous and
is quite valued by Kenyan Judges. ln comparison, Judges in Barbados may on retirement opt
to convert up to 25% of their pension for a cash lump sum using a commutation factor of t2.5.
Hence, in Kenya, the lump sum benefit that Judges get at retirement is 5 times their annual
pension before commutation white in Barbados the tump sum is 3.125 times their annual
pension before commutation.

3.28 For comparison purposes, an actuariatly neutral comrnutation factor at age 70 woutd be
approximately I to 11 depending on life expectancy and interest rates in the economy. An
actuarially nzutral factor would give a lumpsum that is equivalent in value to the pension
commuted. Hence the factor in Barbados is generous but that in Kenya more so.

Bill,2025t
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3.29 ln other jurisdictions such as Uganda, Botswana, Zambia and South Africa, a one-off lump sum

is payabte to Judges on top of the retirement pension. Hence, the Judges in these countries
get 100% of their annuatpension ptus a [umpsum amount. The tump sum is often calculated as

a multipte of satary. For instance, in Uganda, Judges get an additionatlump sum benefit equat
lo 2.4% of a Judge's satary muttiptied by 5 muttiptied by the number of years of pensionabte
service, in Botswana 2 times a Judge's salary, in Zambia 5 times a Judge's salary and in South
Africa 2 times a Judge's satary muttiptied by the number of years of pensionabte service divided
by 15.

Contributions

3.30 Majority of the countries surveyed do not require their Judges to contribute to the cost of their
retirement beneflts. However, Judges in Zambia and Canada are required to contribute 7.25%

and 6.O% of their sataries respectively towards their retirement benefits.

Resignation or Removat

3.31 ln Kenya, no benefit is typicatty payabte on resignation or removatfrom office. Simitarty, in
Uganda, if a Judge is removed from office, they do not quatify to receive retirement benefits.

3.32 ln Tanzania, the Judge is paid terminal benefits on removat from office. ln Botswana and South
Africa, the tegistation provides that a pension of B0% of satary is payabte provided the Judge
had served for more than 15 yearsat the time of their resignation. Simitarty in Canada. an annuat
pension equal to 67% of salary is payabte at the time of the Judge's removal from office or
resignation.

3.33 ln Zambia. if a Judge is removed from office, a refund of the Judges contributions ptus interest
is payabte. ln the case that the Judge resigns, a gratuity of a muttipte of the basic satary is

payabte in addition to a return of the Judge's contributions with interest.

Death Benefits

3.34 ln each of the countries surveyed, spouses and dependant's pensions are payabte. The
spouse's/dependant's pensions in Kenya (Pensions AcO and Uganda are onty paid for a timited
period after death (5 years in Kenya and 15 years in Uganda). ln Kenya, a spouse's pension of
50% and a chitd's pension ot 12.5% of the deceased Judge's pension is payabte. ln Kenya,
however, additionalwidows and chitdren's pensions may be payabte under the WCPS.

3.35 ln Botswana. South Africa and Barbados, a spouse's pension of 67% of the deceased Judge's
accrued pension is payabte on death in service and retirement Zambia and Canada provide a

spouse's pension of 50% of the benefits the deceased Judge would have been entitled to.

3.36 ln Tanzania, a grant equat to the pension which would have been paid shatt be paid into the
estate of the Judge.

3.37 ln some of the countries, a one off lumpsum benefit is also payabte on the death of a Judge
white in service. Kenya provides a tumpsum benefit determined as 2 times the Judge's annuaI
pensionable salary. Other countries tike Botswana, Zambia, Barbados and Canada, atso provide
a one-off gratuity payment determined as a muttipte of the Judge's satary, that is payabte in
addition to the spouse's pension benefit.

Financing of Benefits

3.38 ln each of the countries, except for Zambia and Canada, Judges are not required to contribute
towards their benefits.

3.39 ln each of the countries, the benefits are paid from the Consotidated Fund (i.e., tax revenues)
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Additionat Non-Pension Benefits

3.40 ln Kenya, there are no notable additionat benefits payable to Judges upon retirement from
service.

3.41 A variety of additional non-pension benefits are given to Judges in alt the other countries, and
they inctude diplomatic passports for the retired Judges and spouses, a motor vehicle, fuel
allowance. maintenance altowance (inctuding housing, medical and phone allowance),
support staff (inctuding domestic hetps, drivers, security) use of VIP tounges at airports, funeral
expenses or state funerals, post-retirement life insurance, post-retirement medical plans etc.

Tax Treatment of Benefits

3.42 The pension benefits in Tanzania are exempt from tax. ln South Africa, the gratuity is exempt
from tax while in Barbados the allowances are exempt f rom tax. The pension benefits in Kenya.
South Africa and Botswana are taxed.

Summary

3.43 Overall,

ln each of the countries, the benefits payable to Judges are provided by an Act of
ParliamenU

The benefits to Judges in each of the countries are provided on a defined benefit basis;

Countries such as Tanzania. Uganda, Zambia, Nigeria, Botswana and South Africa att

offer a pension of at teast 8O% of satary on retirement;

Most countries provide for the completion of a minimum period of service (commonty
15 years) in order to qualify for benefits;

A few countries such as Tanzania. Uganda and Zambia offer a retirement benefit
irrespective of service compteted;

Only two countries, Zambia and Canada, require Judges to contribute; and

Judges in more developed countries than Kenya such as South Africa and Canada earned
retativety higher sataries in absotute terms as compared to Kenya, although the
comparison does not inctude an adjustment for the retative cost of tiving in those
countries.

3.44 Att other things being equal our comparative study shows that the overall retirement benefits
package for Judges in Kenya compares less favourabty to the corresponding retirement
benefits entitlements for Judges in the countries surveyed. ln particular:

ln each of the countries with the exception of Kenya, Judges benefits are set out in an
Act of partiament exclusive for Judges.

ln each of the countries with the exception of Kenya, there is a recognition of Judges as
special public officers and provision of speciat enhanced retirement benefits for Judges
compared to other pubtic service emptoyees;

Atlowances additionatto basic sataries are not pensionabte in Kenya, whereas for most
of the countries surveyed. some or all additional attowances are pensionabte; and

Judges in a[[ the countries surveyed enjoy a variety of additionat non-pension benefits in
retirement

3.45 Hence, the comparative research does suggest that it is not unreasonabte for consideration to
be given to enhancements to the retirement benefits entitlements for Judges in Kenya,

--- Judses' iietileirieni Beneiiii'Biit, zo2s
Actuariat Valuation Report on Scheme Design and ViabitityPage J



zamara

,
4.7

4.2

4.5

We were provided with data in respect of serving Judges as at 30 June 2024 for the purposes
of our evaluation of the proposed Judges' Retirement Bilt, 2025. We were also provided with
data in respect of retired Judges as at 30 June 2024.

The data was provided by the Judiciary's Director of Human Resource 6 Administration. The
data provided was in respect of dates of birth and dates of appointment, gender, designation,
basic satary and other attowances.

We have performed actuarial and other checks that we deemed necessary in order to
ascertain the quatity of the individualJudges' membership data that we were provided with.
We have, however. made such adjustments to the data as we deemed appropriate for the
purposes of this actuariat study. Our recommendations and conctusions in this report are
where applicable based on the data that we were provided with.

We enclose as Appendix B to this report a certificate signed by the Judiciary's Director of
Human Resource I Administration confirming the accuracy and compteteness of the data
provided for the purposes of this actuarial vatuation.

Data in respect of Serving Judges

The data provided was in respecl of 5 Judges of the Supreme Court. 29 AppeatJudges, 98
Judges of the High Court, 23 Judges of Employment and Labour Retations Court and 32
Judges of Environment 6 Land Court. The tabte below shows a summary of the data provided
and used for the actuarial vatuation in respect of the Judges:

Number

4.4

4.5

4.6

5

73
,, .', .,, l, .,,',,'',

I

,- 
!

z?
380

167

1.830

1,098

1.258

7.5

59.4

7.4

70L
2,284

L,370

r,565
7.8

60.1

7.2

15.9

TotatGross Sala

Totat Basic Sataries K lhs m n,a ) 
1

Pensionable EmolumenG2
(K Shs m p.a.)

Totat
Average

Average Age3

Average Pensionabte Service
(service from appointment as a

... L.....

50

10.0

61.8

256
8.8

62.3

t7.6 5.6
I

I-l-q9ge-1)
Average Pensionabte Service
inctuding prior service3

Notes
1. lndudes Judga ol the High Cowt Ju@es of Emfioynrnt b Labur Rela0ons 6urt and Ju$es of

Environment b Land CourL
2. Peniorpble emokntents tar(fi as Oasb *lary $us lr,usc allowance.
3. Ages and servr.e are tnighted W pr:s,iorcHe annlumen&

With retirement age set at 70, the average future service for the Judges was approxirnately 10.0
years.

Judges' Retirement Benefits Bitt. 2025
ActuariaI Valuation Report on Scheme Design and Viabitity
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Supreme
Court

Courts of
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Data in Respect of Retired Jtdges

We were provided with data in respect of 49 Judges.who exited service betw-een 2010 and
2023, Out of the 49 Judges, 19 Judges are shown to have retired while the rest teft service
for other reasons.

a

4.7

4.8

Under the tltL additional non-pension benefits wo,rtd be provided for Judges who hetd office
after 27 August 2O10 and retired under Articte L67 ol the Constitutic,n. The ke'y benefit that
has a cost element is the health insurance for Judge and spouse for th€ tife of the Judg.,

For the purpoaes of this vatuation. we have assumed that onty the 19 Judges who retired (but

not teft service for other reasons) are entitled to the benefits proposed in the BitL

.

a

u Judges' Retirement Benefits BilL zoz5
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5. ActuarialValuation Method and Basis

This section contains a srrmmary of the actnrial method and ba$s which we have used to vatue
the benefits under the Pensions Act the proposed DB Section and DC Section and other non-
pension benefits. The actuariat method and ba$s are discussed more fully in Appendix D to this
report

Vatuation Assumptions used to Vatue Benefts under the Pensions Act

The prirrcipte feaUres of the actuarial basis used to \atue the benefits under the Pensions Act are
asfoltows:-

Valuadon Method Attained Age Method
Flnanclat Assu r,np-!Jgns

Discount rate*
- Pre-retirement 9% annum
- Post-retirement 9% perannum

inftation 7% annum

Rate of pension increases ', 1.5% per annurn - Pensions Act
nnum - DB Section

-De_mgppJrl_c_
AL949152 Uttimate

Mortality post-retirement a {5$ Males/Females Ultimate
Withdrawat f rom service

Itl-heatth retirements

Noaltowance

Ipoysq s, gg9 liffgrence . .-..

married at retirement
Normal retirement 70

*Tltedlsrcrutlfrateshown asl,rsdtl,De

,
5.1

5.2

ln accordance with the average experience of
other similar Schemes

_-.$_a_l_e--"qpgu_:-ejJ-9ql:.o-!p-e1tha1f ematespoar.s_e

tao%

Valuation Assumptions used to Vatue Benefits under the Proposed Scheme

The accrued ben€fits under the Penions Act are to be payable under the Db Section of the Bills

once it becomes law.

The principle features of the actuarial basis used to estirnate the accumulated benefits and
annuities at retirernent wr&r the DC Section proposed Bill are shown in the tabte below:-

lnterest rate credited on contributions 9% annum
Sata inflation 7%per antu m

.Rate g,{ pe.n1ig 1 .i 
nc-regse-s

Mgrtgli.ry pre-retirement
Mgrtatity post-reti rement 

-

Wilhdrawal from service
llt-heatth retirements

Nit
; a t55)Males/Females Ultimate

Nit

Spouse's age difference Mate spouse 3 years otder than female
spouse

- ?erqq_n-legg married at retirement 100x

Annuity purchased at retirement Life annuity with 50% reverting to spouse on
death 9lJ-u_q,99

70 years

5.3

5.4

Nl

I
I

Page I
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5.5 The actuariat rnethod and basis we have adopted for this valuation are in our opinion wholly
consistent with the actr.rarialas$mptions used for tle valuation of other similar schemes in Kenya.

It is important to appreciate that whitst individual etemerts of an acttErial basis rnay be subject to
differences of oflnion, it is the basis as a whote that is relsrant rather than its constituent parts

Actuarialassumptions represent one likely view of the future amongst an unlimited number of
ways in which dre future may unfotd. There is no guarantee that the future will turn out as assumed.
The assunrptions represent our best estimate of what is tikely to happen. Accordingly, we have
shown the sensitiMty of the results to some of the assumptions.

Assumptions used to Vatue Non-Pension Benefits

The Bitt proposes for Judges in the DB Section to be provided with a lumpsum transport atlowance
upon retirement. ln addition, it proposes that altJudges, inctuding 19 atready retired ones be
provided wittr a heatth ingrrance cover for self and spouse, access to govemnrent lounges for self
and spouse and diptomatic passport for setf and spouse.

The benefits of diplomatic passporB and access to Govemment VIP tounges at atlairports in Kenya

for Judgres and thdr spouses are in our opinion vatuable benef its but have an intangibte cost to the
GovernrnenL We have thus not inctuded them in our valuation.

We describe next the assunptions and the approach that we lmve taken to estimate the co6t to the
Government of proWing the other benefits

Lumpsum Transport Attowance Upon Retirement

The Bitt proposes that transpon aUowance be at the rate or one hundred and twenty multiptied by
one seventh of a Judge's monthly basic satary at retirement. We have used the cunent aveEge
monthly satary of a Judge o K Shs 568.000 to estinrate the coct of providing the benefit.

We have catculated the expected cost cf providing the travel assurance assuming that some
notionat contributions as a percentage of a Jr.rdge's basic satary are set aside and invested each
month at an interest rate 9% per annum suctr that the accurrulated amount at the retirement of
the Judge is equl to the required tnnsport atlowance lumpsrm. We then estimate \ rhat that
percentage of a Judge's basic salary to be set ask e otjght to be.

a heatth insJrance benefits as contdbutions (expressed as a percentage of basb salaries) pa5abte

annually over the Jr.rdge's working tife The acormuhted wtue, at the norrnat retirement age, of
the contributons paid o/er the Judge's working tife are catculated to be equal to the present value,

at the norrnal retiremert age, of the expected cost of providing the medicat cover during
retirement-

Heatth lnsurance for Judge and Spouse

For the purpose of estinuting the cost of heatth insurance benefits. we have assumed that h€alth
insurance woutd be avaitabte in the insurance market on an individuat basis at the ages of 70 and
above.

This is a key assumption as most insurers untit recentty used to shy away from providing heatth
insurarrce to persons aged above 65 years on an individtrat basis. atthor,rgh group rates are offered
by some proruiders.

Atthorrgh our coatings of the heatth insurance are based on cost per retired Judge, we have
assumed that that the insJrance cover for retired Judges woutd be taken together with that for
seMng Jr.rdges unde one correr for the whote group to benefit frorn a lower overalt cost A group
scheme negotiated to cover both serving and retired Judges may circumvent the potential refusal
for cover on age grorrdr

Based on broad research frorn the insurance rnarket, the average cost of securing an annual- *JuageC'Raailemenf 
BAneiiti diit 2025
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medical cover of the levelcurrently payabte to a Judge was K Shs 450.000 - K Shs 750,000 in the
year 2023 for a tife aged 65 to 70 years. However, the information shared by the Taskforce shows
that current retired Judges are being charged an insurance premium of K Shs 154,000 in2O24lo
secure a medicat cover for setf and spouse by the inslrer of the Judiciary staff medicat scheme.
This confirms the point raised in 5.15 above that lower rates can be obtained for the mdical cover
for retired Judges if taken together with that for seMng Judges and other judicial officers.

5.17 For the purposes of our costings, we have assumed an insurance premium of K Shs 154,000 per
annum in year 2023 witt secure medicat cover for retird Judge and Spouse at age 70. We have
assurned that the same level of coveravailabte prior to retirement witl be extended when a Judge
is retired.

5.18 We have assumed that on average, medicat corer premiums for the same age will increase at the
rate of LA% per annum and that the increment in medical premiums due to old age will be
approxirnatelyS% fclreach yor older. On this assumptionfor example, in the year2O25, theannual
medicat premium for a life aged 65 to 70 years woutd be K Shs 181,700. This reftects the expected
inftation of conzuttancy fees, procedures, costs of drugs and profit margins for the insurers of
approxirnately K Shs 15,400 (10%) and an additionat K Shs 12,300 (B%) on account of higher
expected claims frequerrcy due to ageing of the person covered by one more year.

5.19 Whereas medicat costs inftation at the rate of LO% p.a. has been witnessed recently and
continue to prevail over the short to medium term, it may not sustain in the long term unless
the economy also grows allO% p.a. or more in the long term. Hence assuming that inftation
will be LO% p.a. throughort is more prudent and slightly overstates the estimated cost of
providing the medical insurance benefit.

5.2O Simitarto the transport cost we harc calculated the expected cost of providing health insurance
benefts as contributions (expressed as a percerilage of basic sataries) payabte annually over the
Judge's working life. The accumulated value. at the normal retjrement age, of the co{ltributions
paid orer the Jtdge's working tife are catculated to be equatto the present \alue, at the normat
retirement age, of the expected co6t of providing the medicalcover during retirement.

5.2L Assuming the medicat benefit were to be funded, the contributions expressed as a percentage of
basic salaries indicate the annuat amornts that woutd need to be set aside f rom the wluation date,
in a fund earning theassumed interest rale19% per annum), for the remaining working tife time of
a Judge, in order to accumulate to an amount at retirement that is expected to meet the cost of
hea{th ingrrarrce premiums for the Judge and their spouse for the rest of the Judge's tife.

Judi#i''iiifiirement Eieneiits e ilt. 26 zs
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Pension Benefits

5.1 For the purposes of advising on the cost implications of the pension benefits, we have determined
the fotlowing quantities

The accrued (past service) liability in respect of the serving Judges based on the current
Pensions Act benefit structure which are based on bash salaries;

The accrued (past service) tiabitity in respect of the serving Judges based on the proposed

benefits under the DB Section of the Bitt;

The annuat cost of future accrual of pension benefits based on the current Pensions Act
in respect of the serving Judges; and

The annuat cost of future accrual of pension benefits based on the proposed benefits
underthe DB Section in respect of the serving Judges.

6.2 The annual cost of future accrur,al of benef its is the notionat contribution as a percentage of annual
basic salaries that should be paid annually from the raluation date for the future working tifetime
of serving Judges in order to be enough to meet the cost of benefits that witt accrue from the
valuation date.

6.3 The table betow shqrvs the accrued past service liabitity as at 30 June 2024 urder the Pensions Act.

Accrued (past service) tiability (K Shs m) 4,27LO

Annual cost of future accruat of benefits (standard contribution
rate under finarrcing method adopted)

24.2% (ot basic sataries)

6.4 The accrued past service tiabitity of K Shs 427bn represents the vatue as at 30 June 2024 of the
benefits payabte on retirenent at age 70 or on earlier death or itt heatth retirement based on
pensionable service (inctuding prior pubtic seMce) to 30 June 2O24 and based on projected
sataries to retirement date or eartier exit date. The accrued past service tiabitity in respect of prior
service only i.e.. service before appointment as a Judge is K Shs L87tn while the accrued past

service liability in respect of service as a Judge is l(Shs Z4Obn.

6.5 The accrued past seruice tiabitity attows for the expected futl indexation of sataries (i.e., allowing for
accrued benefits under the proposed Bitt to be based on the pensionabte ernoluments of the Judge
at retirement, which we have assumed will be the pensionable emoluments at the ratuation date
i ncrea sed at the rate of TA p.a. to date of reti rement).

6.6 The imptied ongoing cost to the Governrnent of prcMiding the benefits in respect of future service
under the Pensions Act is approxirnald al24.U of Judges' basic salaries. lt rnay be viewed as the
notional contribution as a percentage of the Judges' annual basic sahries that woutd need to be
set aside each year in order to accumutate to an arnount at retirement date that is sufficient to be
drawn as a pension by the retired Judge and or their beneficiaries in tine with the rules under
Pensions Act Cap 189.

6.7 The accrued past service tiabitity would be reduced by any funding in respect of prior service. for
Judges who choose to transfer their prior funded service to the new Scheme. There wi[ be no
impact for a Judge with unfurded prior seMce since the benefits for the prior service and service
as a Judge are the same and both woutd be paid from the Consolidated Fund.

Page I
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The table betow shows the accrued past service tiabitity as at 30 June 2024 under the DB Section
of the proposed BitL The conesponding figures for the accrued tkrbitity under the Pensions Act
have been shown for comparison.

Accrued (past service) tiabitity (K Shs m) 4,27LO 5,666.4

t

Annuat cost of future accruaI of benefits
(standard contribution rate under financing
method a_d-op!edJ. 

-

24.LY" (of bastc
salaries)

31.2% (of basic
sataries)

*The il25 Bill proposa pnsioruble salary to be basrc salary flus horce allowance and we tpve used that to
calculate the accrud past seryrce liatility. However, for ea* ol comparison of the noti,crpl contribttions
required to fu1ance f,e berle,tB unds the Bill and the rensbns AcL vve have expressed the rrcticnal
contibutions as a Frcentage of Dosic sahies..

The accrued past service liabitity of K Shs 5.67bn represents the value as at 30 June 2024 of the
benefits payabte under the DB Section on retirement at age 70 or on earlier death or ill heatth
retirement based on pensionabte seMce (including prior service)to 30 June 2024 and based on
projected salaries to retirement date or earlier o\it date.

The accrued past service liabilityatlows forthe expected full indexation of sataries (i.e., attowing for
accrued benefits under the proposed Bitl to be based on the pensionable emoluments of the Judge
at retirement which we have assumed witt be the pensionabte enptuments at the vatuation date
increased at the rate of T/" p.a. to date of retirement).

The estimated ongoing cost of accrual urder the propord Bitl is approximatety 31.2% ot Judges'
basic salaries. This is the notional contribution as a percentage of Judges annuaI basic salaries that
are required to be set aside annually in order to accumuhte to an amount at retirement date that
sufficient to be drawn as a pension by the retired Judge and or their beneficiaries on the terms
under the DB Section.

The accrued past service tiabitity of K Stu 5.6'/bn woutd be reduced by any funding in respect of
prior furded service for Judges who choose to transfer their prior funded service to the new
Scheme.

The accrued past service tiabitity in respect of prior service before appointment as a Judge is

K Shs 2.49m ard the accrued past service thbitity in respect of service as a Judge is K Shs 3.18bn.

The enharcement of the current pension benefits as proposed in the Bilt adds K Str L4bn to the
past service liabitity under the Pensions Act Considering onty the future benefit accrualfrom the
valuation date, our calculations shcnar that the improved pension benefits cost an additionat 7.0X
of Judges' basic salaries when compared to the current benefits under the Pensions Act.

The increase in the past service liabitity ard imptied ongoing cost is attributabte to the benefit
improvernents below,

Addition of house altowance to the definition of pensionable emotuments,

" Pensions increases in line with Consumer Price lrdex ('CPl') capped al 5% per annum
compared to 3% every two years under the Pensions Act and

, llt-health retirement bendits that are subject to a minimum of fi% of pension that would
be payabte at the nonnal retirement date.

We show in the table betow the breakdown between the accrued past service liabitity that is
aftributabte to each of the 3 items dirussed above ard the corresponding future service cost.
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24.lX

3.4%

3.6%

0.o%

sL.U(

Accrued Past Servke LJablEty under the
Pensions Act

lmpact of House Atlowance

lmpact of Pension lncreases of 5% per annurn

lmpact of ltl-Heatth Provisions

Accrued Past S€rvke LlablUty under thc
ftrposcd BIU

4,27LO

576.3

811.5

6.6

5,665.4

6.17 The average house alloryance as a percent of a Judge's basic satary was 74% as at 30 June 2024.
Thus, the proposed pension benefits based on basic sataries plus house alloavance are more
generous than the current benefits which are based on basic pay onty. The irrctusion of house
atlowance as a component of pensionabte pay increases the cost of providing pension benefits
under the current base of Pensions Act by 3.4% of Judges' basic salaries.

6.18 The impact of the improved pension indexation adds approximately 3.6% of Judges'basic sabries
to the cost of pension benefits.

6.19 The increase in the cost attributabte to the introduction of the minimum pension on ilt-heatth
retirement is insignificant. Essentialty, the introduction of a minimum ot 50% of the pension that
the Judge woutd have been entitted to had they retired at the normalretirement age, impliesthat
cost of this improvement declines with the age at which a Judge Jcins service and the years the
years they have served at the point of retiring on ilt-heatth grounds. For exampte, fora Judge joining
at the age of 540 years. this improvement woutd not appty for them after serving for 15 years and
so too after serving for 10 years for a Judge appcinted at age 50 years.

Total Cost of Providing Non-pension Benefits

6.20 Based on the assumptions adopted, the esUmated cosB under the proposed DC Section. as a
percentage of Judges' basic sahries, of providing the non-pension benefits are shown in the tabte
below:

Lu rnpsusm transport atlowance

Heatth insurance for Judge and spouse

5.5%

4.7%

Total Cost of Non-pension Benefits LO.D(

6.21 Based on the assumptions made, our calculations shcnar that the annual cost to the Government
of providing the non-pension benefits proposed in the DB section of the Bitlis approximatety 10.2X
of Judges' basic sataries. That is. on average, were the benefits to be prefunded. the Government
wouh need to contribute tO.D( of a Judge's basic salaries each year over the entire working
lifetime of a Judge in order to accumulate a fund at the retirement age that is expected to be
enough to meet the promised benefits. This assumes that the fund witt be invested to eam the
assumed rate of interest of 9% per annum net of expenses.

Page I
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6.22 The approximate cost of 4.72( of basic salaries to provide the heatth insurance benefit during the

life of a retired Judge and their spouse untildemise of the Judge is calculated assuming a funding
approach where monies are set aside graduatty over a Judge's working tife with the accumutated
fund used to defray medicat insurance premiums once the Judge retires ln practice. it woutd be
administrativety cheaper and potentiatty reduce the premiums payabte to the insurance company
if the retired Judge and spouse are integrated in the sarne cover for the serving Judges and other
staff of Judiciary to benefit from the stabte insuranceclaims experience of a brge group.

6.23 The Judiciary can secure quotations from its current medical prwider in order to get an estimate
of the cost of providing medicat benefits for the 19 current retired Judges. The cost of proMding
these benefits can be considered a one-off cost tlnt is payable immediately as at the valuation date,
and which can be met from the Consotidated Fund. We have estimated this one-off cost payabte

at the vatuation date to be approximatety K Shs 94.0m. This transtates to an estirnated cost of
K Shs 3.8m per annum initialty dectining uttimatety to zero as the number of current retired Judges
dectine. Similarty, for a better cost saving outcome, it woutd be advisable for the rdired Judges to
be integrated in one coverwith the serving Judges and other staff of the Judiciary.

6.24 Simitarty, the approximate cost of 5.5t6 of Judges' basic sataries to provide retiring Judges with a

lumpsum transport attowance is calcutated assuming a funding approach where monies are set

aside graduatty over a Judge's working tife with the accumulated fund given paid to the Judge on
their retirement

6.25 Hence, the Government woutd need to notionatty contribute LOZX of Judges' basic sahries each
year over the entire working tifetime of a Judge in order to accumulate a fund at the retirement
age that is expected to be enough to meet the above non-pension benefits.

6.26 For Judges joining the DC Section, the non-pension benefit of a heatth insurance cover for the
Judge and spouse is also estirnaled at 4.7% of the Judge's basic satary.

Projected Cash Outflow of Additionat Benefits over those Payable under the Pensions Act

6.27 Based on the assumptions adopted. and the age profite of the current Judges inctuding the 19

retired ones eligibte for the additionat proposed benefits. we show betow the projections of
additionat benefits in the proposed DB Section on top of those payabte under the Pensions Act.

No.dJudges Re*iring

I' Commuted Lumpsum

Annuat pension

Transport atlowance

Medical premiums to current
serving Judges as they retire

Medicat premiums for 19 already
retired Judges

6.8 9.5 5.9

2 2 1 B

3B ', 428

68

103.0

32.4

233.9

10.0

16.0

59s.3

9

.294

161.8

2.5 3.5 9.3 16.1

22.2 , 22.2 LO.7 84.6

0.3 o.7 2.8 5.2

3.2

1

1

2.9 3.1 3.5

33.2 38 3 138

6.28 The projections show that over the neK five years, the additional benefits in the proposed DB

Section woutd be approimatety K Shs 395m paid to 68 newty retired Judges and 19 a tready retired
Judges overand above the benefits payabte uMer the Pensions Act.

Judges' Retirement Benefits Bitt, 2023
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Sensitivity of Results to Achrark{ AsrymBiom

6.29 The achra! benefiB payment to a Judge will deped en tle Jl$ge s salary emerience the years cf
service, the mode of e*ting the Scherle, hor bng the Judge tives after retirernent whed 6r they
die before or after retirernent and wheilrer th€y wtlt be rnanied ard whether thery hatre et$bte
chiHren to narne but a few imporhnt factors The afiJat oeefience cf the DB Section wi[ be fte
collective operience of atltheJudges inthat Section.

630 The sanre expaience items in pangraph 6.7 abone witl atfectthe benefits afforded by a ,fudge in
the DC Section toiadditionto beingaffected bytheirterestcpd'fted ontfreircorilrbutiors orerthe
years. The form of the anrtl(y chosen at retirement and the prking terms cf the insurer witt alio
affect the level of their ntonthty pensions.

531 Actuarial assumptions represerfr one likety outcorne amktst a myriad of rnany pos$ibte outconres
The results of an actJarial vatuation are rnore sensitive to the financiat assumptiol'ts rnade.

6.3? We have undertakenadditonatcahulations toslrow the sensitivity of the resr.rtts torrarhdons intle
assumptions and these are presanted in Appendix D to this report

t
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7.7 The pension benefits payabte under the DC Section are based on the accumulation of

contributions ptus interest. The benefit rnay be entirety used to secure an income drawdown or an
annuity. Alternativety, up to 1/3d pf the accurflJlated amount rnay be taken as a lumpsum with the
balance used to secure an income drawdown oran annui\r.

7.2 ln order to assess whether the contributions set at the rate or 22.5% of pensionable ernotuments
woutd be sufficient to provide a reasonable pension at retirement to a Judge, we have compared
the expected benefits under the DC Section to those that witl be payable under the DB Section
(which are an improvement of those payable under the Pensions Act Cap 189).

7.3 When comparing pension benefits for different schemes, an important concept is that of income
replacement ratio. ('lRR'). The IRR measures the ability to maintain tiving standards after retirement
to the level before retirement This is defined as the ratio of after-tax income in the year after
retirement divided by after-tax irrcome in the year before retirernent. lt is generatty accepted that
for an emptoyee retiring after a fult career (30 years and above). an IRR of at least 6TA would
maintain living standards after retirement to broadty the same levelas those before retirement.

7.4 We have projected the tikety pensions at age 70 for typicat Judges joining the judgeship at various
ages and under variors financial assumptions. ln addiUon to shcnruing the projected pensions and
cash lumpsums that a Judge may expect at age 70, we have also shown the IRR before the Judge
takes any cash lumpsum.

7.5 ln interpreting the resutts shown betow, it is important to appreciate that the cost (contribution rate)

to provide the DB pension has not been shown. The resutts shcnarn here compare only the benefits
expected from the DC and DB types of schemes but do not cornpare the contribution rates that
are required to srrpport the benefits shown. The contribution rate urder a DB scheme varies
depending on the actuat experience of the scheme whereas for a DC scheme, it is the benefit that
varies depending on the actual experience of the scheme. The contribution rate to meet the cost
of the DB t),pe pension proposed in the Bitlis shown in Section 12.6 above. We further note that
Judges in the DB Section wilt not make contributions towards meeting their benefits but those in

the DC Section are expected to contribute 7.5% of lhdr pensionabte emotuments into the Fund as

paft of rneeting the costs of thei benefits.

7.6 We reiterate that the ittustrations shown are comparison of benefits and not contributions.
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65.8
29.8
10.1

21.9

9.9
3.4

Scenario t The results betow are derived from the assumptions described eartier in Section 5. above We have assumed tl

are purchased wiltuse the same assumptions when pricing the annuities The assumptions with the most significant impa

Total contribution rate
Satary escalation rate
lnterest on DC contributions
Pensionable Emotuments at joining

22.5% ot pensionable Emoluments
7%p.a.
9%p.a.
K Shs 530,000 per month

Financial figures are in K Shs Millions

i
I

t-

3.8
2.7
19
1.4

1.0

0.7

42L.1
237.9
r29.2

4.2
2.4

1.3
o.7
0.3

LLO.4%

87.5v"

6Ai3
47.6%
30.27,
14.4%

2.8
1.5

0,9
o.4
o.2
o.r0.1

3.8
2.7

1.9

1.4

1.0

o.7

lf the assumptions made were to be realized, the DC Section would provide a higher IRR for Judges than the DB Section (

Section is financed by members contributions while benefit in the DB Section is futty f inanced by the Governrnent). Althor-

for Judges across all ages of entry, the lumpsums payable under the DC scheme are lower due to the distortions caused
the DB Section. The DB Seclion uses a higher commuiation factor of 20, compared to the actuariatty nzutrat factor used to

It is important to note that the residual monthty pensions under the DB scheme is 3/t of the proJected pension to bt'
cornmuted) whereas for the DC Section, U3 is commuted (leaving 2/3rds as pension for life).

lf the assumptions rnade were to be bome out the tabte above shows that a contribution rate oJ 22-5% of pensiona
a decent pension (lRR of 67% for Judges wtro will serue for at teast 20 years) under the DC Section.

It is expected that judges who join judgeship at later ages have accumulated pension benefits in other schemes where tl
therefore the combind pension benefits from atl the schemes (inctuding earlier ones)woutd provide a sufficient income
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7.12 Scenarlo 2: The resutts disptayed betow are derived from the assumptions simitar to those under Scenario one but with a
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Total contribution rate
Salary escatation rate
lnterest on DC contributions
Pensionable Emoluments at joining

Financiat figures are in K Strs MltUons
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109.9
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?2.5% ot pensionabte Emoluments
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K Shs 530,000 per month

3.3 1509% 111.0
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8t.L%
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1.0
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0.6
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1.O

1.9

1.1

0.6
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0.7
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I

I

1

I

l
i
I

7.13

j
I

I

0.8 27.5

9.8

0.3

0.1

9.2

3.3

4.2

0.10.6

33.L% :

15.O%

7.74

7.L5

7.L6
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A lower satary growth impties that the IRR under the DC Section are even better than those under the DB Section. A ragr

replace with a pension at retirerrlent because there is a huge varbnce on the contribution amounts thrcx.rghout ones c;rr

amount do not have a huge variance when sataries gro/v at a lower pace.

The IRR under the DB Section rernains the sarne as it depends on the period of service compteted at retirement rather tha

The qmntum of benefits, however, is higher (for bcth DC Section and DB Section)when sataries are growing faster ba
grow faster. lt is the lRR that

Genera[y, with other assllmptions rernaining constanL a lower salary escalation assumption resutts in the DC Section pro'
for Judges with servce of 20 years and above.
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tower prffIed rSes{db* ([iov{sr.rtts disptayed below are derived from assumptions similar to the those under Scenario 2 but with a lo'

r the contributions:

Totat contribution rate
9taryescalation rate
lnterest on DC contributions
Pensionable Emotuments at joining

Financial figures are in K Shs Millions

22.5% of pensionable Emoluments
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7%p.a.
K Shs 530,000 per
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65 0.6 9.3 0.1 12.6% 3.1 0.1 0.6

dty growing satary is relativety difficult to
roer compB6 to t{lttuElteaqtmacrdirrde were borne out in reatity, the DC Section wittprovide a higher IRR and hence higher benefits tharr

the quantum of benefits is lower than in the previous scenarios because att other things being equat, a lower interest crt
result in the DC Section providing retativety lower benefits.

n on the tevel of the satary at retirement.' 7.19 As before, the commuted lumpsums under the DB Section are higher due to the use of a factor of 20 as muttiptier of the <

:ause the quantum of contributions also

vrding better benefits than the DB Section
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7.2O We have slrcwn above the expected lumpsums and pen$on payabte from the DB Section and DC

Section under the specified assumptions. The benefits payabte from the DC scheme depend
mainty on 0re contribution rate, intereS atkrcated on the contributions and the annuity rates used
to convert the accumulated contributions to a life pension. Higher contributions and interest rates
on contributions witltead to higher DC benefhs.

7.2L For a DB type of scheme, the beflefits are defined in the scheme rutes and depend on accrual rate,
tength of service and finat satary. The higher the length of service the higher the expected pension.
The higher the finat salary, the higher the pension.

7.22 ln conctuslon, we have shown that the proposed contibutions rate of 22.5% of sahdes for the
DC fund ls expected to provHe a@uate benefiB (lRR greater than 6DCl forJudges serving for
at teast 20 yearc and above in rnost cases.

7.23 For the specific scenarios itlustrated above, there are distortions on the expected lumpsums and
residuatpensions due to the fact that the portions of pension commuted. and the cornmutation
factors are different between the DC Section and DB Section. Accordingty, in these specific
scenarios, a mere comparison of the IRR may be mishading. A proper comparison woutd be to
took at both the expected lumpzums and the residuat pensions.

7.24 It is important to also note that under the DC Scheme Judges will finance U3d of the benefits
whereas under the DB Section, the benefits are futly financed by the GovernmenL This is

unfortunately not a matter of choice but an implerrentation of C'overnment policy on pensions
across the entire Go\€rnment

JuOgeS neiiiement B6nefits Bill, 2024

a
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DB Section

Definitions

Commencement Date:

Eligibitity:

Normal Pension Date:

Pensionabte Service:

Ouatifying Service:

Pensionabte Emotuments:

Scheme Benefits

On NormalRetirement:

On Earty Retirement:

On lll-health Earty Retirement:

On Death in Service:

On Death in Retirement:

On Leaving Service:

Commutation:

Pension lncreases:

To be determined when the Bittbecomes taw

Serving Judges on or before the Commencement Date

70h birthday

Service as a Judge plus prior pubtic service provided no
break in service before appointment as a Judge.

Pension is payabte provided the Judge retires with at least
10 years of service. A gratuity of five times accrued pension
is payable if less than 10 years of service has been
compteted.

Basic salary plus house atlowance

A pension equat to 1/480ths of Finat Pensionable
Emoluments for each compteted month of service.

Permissibte from age 65. A pension is payabte calculated as

for normal retirement.

A pension benefit of not tess than 50% of the pension that
the Judge would have been entitted to had they retired at
the norrnal retirement age, based on their pensionable
emotuments at the date of ill-health retirement.

Spouse's pension equal to 50% ot the deceased Judge's
pension calcutated as for normal retirement but based on
Pensionable Service and Final Pensionable Emoluments at
the date of death. An etigibte chitd pension is also payabte

up to a maximum of 4 eligible children at the rate ot 12.5%

of the Judge's pension. Spouse and children's pension are
payabte for a period of five years onty.

5O% of the pension that the Judge was earning is payabte
to an eligible spouse. A pension equat to 12.5% of the
Judge's pension is also payabte to each etigibte chitd up to
a maximum of 4 etigible chitdren. Spouse and children's
pension are payable for a period of five years onty.

Accrued pension payabte from age 65 years.

A Judge may opt to commute up to % of his pension with
the batance taken as an annuat pension. For each shilling of
pension commuted, 2O shittings is paid in cash.

ln tine with Consumer Price lndex, subject to a cap of 5%
per annum and a floor of l% per annum.

Judges' Retirement Benefits Bilt, 2024
ActuariatValuation Report on Scheme Design and ViabitityPage I
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Judges are not required to contribute.

Balance of cost met on PAYG basis from the Consotidated
Fund

A lumpsum transport atlowance given orrce on retirement.

Health insurance cover foi Judge and spouse until demise
of the Judge.

Diptomatic passports for a retired Judge and their spouse
until demise of the Judge

Free access to Govemment VIP tounges in Kenyan airports
for retired Judge and their spouse until dernise of the
Judge-

The last three benefits are to be extended to current retired
Judges who retired atts 27 October 2010.

,

aContrlbutbns

Member

Government

Other Non-Fenslon B€nGlits
(provided seryice >10 years):

I

a

Judgres' Retirement Benefits Bitt. 2024
Actuariat Valuation Report on Scherne Design and ViabitityPage I ;:,
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DC Section

Definitions

Commencement Date:

Etigibitity:

NormaI Pension Date:

Pensionabte Service:

Quatifying Service:

Pensionable Emoluments:

Scheme Benefits

On NormalRetirement:

Commutation:

On Early Retirement:

On ltt-heatth Early Retirement:

On Death in Service:

On Death in Retirement:

On Leaving Service:

Contributions

Member

Judiciary

Other Non-Pension Benefits:

zamaraq

To be determined once the Bittbecomes law

Mandatory for att Judges appointed
Commencement Date

706 birthday

Service as a Judge

Benefits vest immediatety.

Basic salary plus house allowance

after the

Judges'accumulated contributions ptus interest used to
purchase an annuity from an insurance company. or used
taken gradually as an income drawdown.

O RetiremenL a Judge may take in a cash lumpsum up to
1/3d of their accumulated contributions

Benefit same as for normal retirement.

Benefit same as for normal retirement.

The accumulated contributions ptus interest are used to
provide benefits to the member's dependants.

The benefits payabte to the dependants are sat the level and
terms agreed with the insurer of the annuity or income
drawdown purchased by the Judge at retirement.

A Judge may opt to be paid a refund of his own
contributions ptr.rs interest, with the contributions from
Government retained in the Fund to be payabte once the
Judge attains retirement age.

7.5% of pensionabte emoluments

15.0% of pensionable emotuments

Heatth insurance cover for Judge and spouse until demise
of the Judge.

Diptomatic passports for a retired Judge and their spouse
until demise of the Judge.

Free access to Government VIP lounges in Kenyan airports
for retired Judge and their spouse untit demise of the
Judge.

iucis,iil Ciiiiilimbiit"Bein.eitGEiii,"262T
Page I ActuariatValuation Report on Scheme Design and Viabitity
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I Appendix B - Data Accuracy Certlflcation

e

t,....................,.

(Director, Human Resource Manqemcnt & Developmentl

being the Judklary's Director of Hurnan Resource Management & Development hereby do declare
that to the best of my knorvtedge and betief the infonnation furnished to the Actuary for the purpose
of the actuarial valuation was correct and complete in every material respect and that a copy of the
vatuation report has been sent to the sponsor of the Scheme the Judiciary.

Datq.......-

SignaUrc:

Juirges' Retirement Benefits BiU, 2024
Actuarbtvaluation Repot on Scheme Design and ViabitityPage l;:,
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c.1

C,2

c.3

c.4

c.5

c.6

C7

C.B

C,9

c.10

ActuariaI Vatuations

One of the purposes of an actuarial valuation is to project the likely tevel of the emerging
tiabitities and to recommend a schedute of contributions that witl enable funds to be
accumutated from which these tiabilities can be discharged.

The tiabilities of a pension scheme are extremety long term and the funds required to meet
these tiabitities are similarly accumutated over a tong period. ln assessing the adequacy of the
contribution rate, therefore, it is necessary to make projections to determine the tikety tevets

of the tiabitities and the accumutating funds.

The tong-time scale invotved also means that there are nEny different possibte methods
which can be adopted for the pace of contributions. Such methods and the actuarial basis
cannot affect the actual cost of the pension scheme, which witl be totatty dependent on the
actuaI economic and demographic experience, but they do affect the rate at which funds are
provided to meet that cost.

It is customary to discount the projected streams of income and outgo and to represent each
of these two streams of payments by a single value. This amount is the sum of money which.
if invested at the valuation date to eam the vatuation rate of interest woutd be sufficient to
meet the projected future outgo or replace the projected income.

Vatuation Method

The valuation method we have used to value the benefits under the Pensions Act and the DB
Scetion is the funding method known as the Attained Age Method. Under this method, we
calculate the contribution rate required to meet the cost of benefits accruing over the entire
working tifetime of the current serving Judges. The actuarial liabilities disclosed for past
service are based on projected sataries to the normal retirement date or date of exit if earlier.

Vatuation Basis

The elements of the actuarial basis for the valuation of the liabitities can be divided into the
demographic elements and the economic etements.

The demographic elements of the basis determine the assumed incidence of the benefit
outftow and the contribution receipts. These consist of factors such as mortatity (in service
and in retirement), withdrawal from service, rates of itt-heatth retirements, propoftions
married and the ages of dependants.

The economic elements of the basis determine the assumed size of the benefit outftow and
contribution receipts and the discounted value of these payments at the present time. These
woutd cover increases in earnings and the rate of interest used to calculate the discounted
value of these payments.

The resutts of the vatuation are more sensitive to variations in the economic etements than
to variations in the demographic etements.

The assumptions used to value the benefits are set out below. lt is important to appreciate
that whitst individuat elements of an actuarial basis may be subject to differences of opinion,
it is the basis as a whole that is relevant rather than its constituent parts.

Judges' Retirement Benefits Bitt, Z0Z+
ActuariatValuation Report on Scheme Design and ViabitityPage I
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Economic Assumptions

c.11 We have assumed a vatuation rate of return of 9%per annum net of expenses and that Judges'
pensionable emoluments wilt escatate at the rate of 7% per annum from the valuation date to
date of retirement or earlier exit. We have assumed pension increases of approximatety 1.5%
per annum to value the benefits under the Pensions Act and pension increases of 5% per
annum to vatue the benefits under the proposed DB Section of Bill. The difference between
the valuation rate of interest and the rate of escatation of salaries is criticat to the whole
valuation basis. The smatler the difference, the bigger the value of liabilities arrived at.

Mortality

C.Lz We have assumed that the rate of moftatity for serving Judges witt fotlow the A1949/52
Uttimate Tabte of Assured Lives published by the lnstitute of Actuaries.

C.13 The rates of mortality for retired Judges are based on the a(55)Tabte for Annuities pubtished
by the lnstitute and Facutty of Actuaries.

Withdrawats

C.L4 We have made no allowance for withdrawats from the service.

Itt-heatth Early Retirement

C.15 We have attowed for ilt-health early retirement from service based on the average experience
of simitar schemes.

a

,

20

25

30

35

40

45

50

55

o.o2%

o.o3%

o.orA

o.tL%

a.L5%

0.23%

437"4

o.64%

o.o3%

o.o3%

o.06%

0.08%

o.70%

o.l4%

o.23%

oA2%

c.16

c.r7

c.18

New Entrants

We have not allowed for Judges emptoyed in the f uture to join the DB Scheme.

Cash Commutation

We have assumed Judges willcommute one-quarter of their pensions with K Shs 20 paid in
cash for each shitting of pension commuted.

Basis of Flnancing

The DB Scetion witt be unfunded and witloperate on a pay-as-you-go basis.

Juciges' Retirement Benefits Bitt, 2024
Actuariat Vatuation Report on Scheme Design and Viabitity

Percentage of ltt-Heatth
Retirements in a Year

(Females)
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Heatth lnsurance for Setf and Spouse

C.19 We have assumed that the pren{urn for the levet d medicat benefits cunently payabte to a
Judge is K Shs 154,000 per annrrn in the year 20?4 for a lJu$ge aged 65 to 70 years. We have
assumed that the same tevetof coverafforded toaJudgeprlor to retirementwitt be extended
when a Judge is reUred.

C.zO C.22 We have atso assumed that the irrcrernent in medical premiums due to old age would
be approximatety 8Z for each year older. That is at any one point in fuhlre, it woutd cost 8%

more to cover a Judge aged 71 years than one aged 70 years. Hence combining the infhtion
of medicat costs and ircreased costs due to ageing by one year. the estirnated premiurn in
year 2O24 is approximatety K Shs L82,7oO.

C.23 We have atso assumed that atlthe current retired Judges who are ellgible for non-peruion
benefits in the Scheme. wilt be provided with heatth insurance benefits for thernselves and
their spou$es effedive from the wluation date.

Lumpoum Tmnoport Atlowarrce gtven Once at Retirernent

C.?5 Based on our disanssions with the Taskforce, we have based the vatuation of this benefit on
the current tanel of basic sataries atlowing for the salary escatation at the rate ol 7% p.a. asln
the in basis.

a

t

Page I
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D.1 The DB Section's pension liabitities have been catculated on a prudent basis. The effect of a change in the main assu'r
rate and the pension increases, on the financial position of the DB Section is illustrated below. Over the past 10 yea
note that the basic salaries of Judges who were present at both the current valuation and the previous valuation inr

We have been informed by the Taskforce that salaries for Judges are budgeted to grow by not more than 5% eacl
% annuaI growth in slaaries.

Pension benefits 5,665.4 ttzx 4,9144.9 25.1%

Assuming sataries for Judges woutd grow by 5% per annum. the estimated accrued past service (including prior s'

K Shs 4.94bn and the estimated notional contribution rate by the Government to provide for benefits accruing afte
basic salaries. The K Shs 4.94bn is inclusive of the cost of the improved pension benefits in the proposed DB $e5
K Shs l"2bn on top of the cost of benefits that would have been payabte under the Pensions Act.

lf the rate of pension increases was at the rate of L.5% per annum (Scenario 3) and the rate of salary growth was
under Scenario 3 are K Shs 710.3 mn lower than if pension increases were at 5% per annum (Scenario 2). The requi
3%to22.2%.

Actuarial Vatuation
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D3

Page I
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Penslon
An annual
penslon of
80%of finat
penslonabte
pay proMded a
Judge has
completed 32
yearsof
servlce.

pensipn of
8O% of sahry

Not

annual

i Pension of
' tOO%of salary
' for a sitting CJ

An annual
pensior of
8OZ of the
salary of a
sitting Judge.

i oneortump
sum egual to
2.4%of annut
salary t 5 r

' number of
, years of
. service.

if service is
gr€ater than
20 years and
ha attalned
the age oa 70
years or 80%
of salarylf
seMce ls
greater than 15
years and have
attained the
ageof65
years.

' Gratuity of 2
I times annual
, salary times
, the number of

years of
service (not
exceeding 20)
dlvided by 15.

Chlef ustice
and Other
Judges with
PS over 15
years: Penskrn
for life at the
equivalent to
hls tasl annuat
salary ptus
corisotidated
atlowances.

I OtherJudges

I (Ps bctow 15

I years): Pension
I for life at a rate
I pro rata the
' number of

years of
I service.
: Not specified.

pen$on
iof 80% of sahry
lprovided Judge
,has attained
lretirementage
Ihas served for
imore than 15
years
I

Lumpsum
requivalent to 24
months of the
pahry theJudge
€amed at date of
retirement or
resignation.

10 years

An annua
pension c
80% ofsa

Gratuity
cornprisir
months o
basic sala
tast rece$
white ino

I

BrnclTtt
Lumpstrm
bonefib equat
to Ll4 ot a
Judge's
pendon atan
eguivalert rate
of 20 shilling
for every 1
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F.1

F.2

Kenya

Canada

Barbados

South Africa

Botswana

Uganda

F.3

Kenya

Canada

Barbados

South
Africa
Botswana

8,n3,488
43,959,700

4.650.483

The comparative study atso inctuded an analysis of the comparative levelof salaries paid tc:

Judges in other jurisdictions where the satary information was available.

The table betow shows the Kenya Shitting equivalent amounts of the sataries of Judges in
other countries. Where we have converted from the countries' currency to the Kenya Shitting
equivalent, we have shown the effective conversion rates appticable as at 27 Oclober 2023.
We have also indicated the effective dates that the salaries are applicabte.

6,699,486

36.929,200

11.338,303

14,205,383 14,205.383 11,541,814

7,87r.489
36,929,200

L2.3L9,477

5,794,008

4,49L,944 4.332,837

August 2023

Aprit2009
September

2023
2012

20L7l7B

B

9

0.04

ln the table below, we have converted the amounts shown above into proportions of the
Kenyan amounts for the purposes of comparabitity. We assume, in the Kenyan case that a

Judge has retired with 40 or more years of service and hence they have a pension of 7OO%

of finat salary before commutation and in the other countries, a Judge has retired with
maximum pension. We assume in all cases that a Judge retires in the respective countries
with the corresponding satary.

LOO%LOO%

50L%

L62%

+oo%
557%

169%

172%

77:
67y?.

too%

LOO%

80%

ry:[ - . " s*salary 5*satary
3L4%

157%

LBO%

59%

3.1 * satary 4.9 * salary

tary 4.7 * salary2.6 * sa

I 2*sa tary, 1.5 * salary

Uganda 53% 65% BO% 46% 4.8 * sa lary 2.7" sahry
*These columns campare only the Court of Appeal Judga md allow for of pension as necessary

F.5 Judges in more developed countries than Kenya such as South Africa. Barbados and Canada
earned relativety higher salaries and hence pensions as compared to Kenya, atthough the
comparison does not inctude an adjustment for the relative cost of living in those countries.

'Judijes' 
Retirement Benef its Bitt, 2024

ActuarialVatuation Report on Scheme Design and Viabitity
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ln terms of the tump sum equivalent, the generous cornmutation factor in Kenya of 20 resutts
in a high tump sum as a muttipte of finat stary. For examph, in Kenya, the tump sum benefit
that a Judge with 40 or more years of service gets at r$irement is 5 tirnes their finat satary
while in Barbados the tump sum is 5.125times their finat satary.

Kenya fares better in both sataries, pensions and turnpsums than some countrles whereas it
atso fares worse than others.

F.6

F.7

t

f

v JUdges Benefits Bill, zoz4
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G.1. ln this section, we highlight factors that an emptoyer (in this specific case, the Government
through the Judiciary) should consider when designing a retirement arrangement for Judges.

G.2. Some of the main factors which shoutd be considered when redesigning the Judges' current
retirement benefi ts arrangements inctude:

G.3.

" The Judiciary's institutionaI objectives and financial constraints;

, The effectiveness of the current retirement benefits arrangements;

* The cost to the Judiciary (or Government) of providing the current benefits against any
atternative arrangement;

, The nature and [eve[ of benef it provision against the Judiciary's 'peers'. The peers cou[d
be either within or outside the country, private sector or pubtic sector;

" The levet and quatity of retirement benefits arrangements that the Judiciary wishes and
is able to provide for its employees;

* The tegislative background for retirement schemes in Kenya;

" The premise of the current scheme design (i.e., Pensions Act) vis-a-vis changing
circumstances, market changes and remuneration structure,

" Ensuring that the proposed arrangement is equitabte between the current serving
Judges and those to join in the future;

" Recognizing the inherent strengths and 'defects' in the current design and how they
contribute to the quality of life after retirement for the Judges;

" Minimizing the risk of a legat or moral comeback by Judges against the Fund Trustees
and Judiciary to the extent possibte;

' The significance of the Government's current total pension costs and how they are
projected to move in the future;

" Consistency with the Government's poticy on retirement benefit provision; and

, The practicabitity of any proposats considered from a tegislative and an administrative
viewpoint.

From our discussions with the Taskforce. our understanding of the Judiciary's key retirement
benefit objectives are:

G.4

' To make adequate retirement provision for the Judges and their dependants subject to
financia I constrai nts;

. To offer a competitive package of benefits to attract and retain Judges with the required
skitls and experierrce; and

" To adopt a coordinated approach to pension provision that is broadty in line with the
'norm'for its peers-

We further understand the Judiciary's objectives for the redesign of the retirement benefits
arrangements to be as follorys:
, To remove or limit the Government's defined benefit obligations;

' To have predictabitity of costs and operate within the Government's financial
constraints;

" From a financial perspective, theamended arrangements should be designed to provide
an efficient financing mechanism where Judges also participate in contributing towards
thei r retirement benef its;

" To provide benefits that compare satisfactority with the 'norm' for its peers,

Judd63 ffetiiement Benef its gi\t, 2024
Actuarial Vatuation Report on Scheme Design and ViabitityPage l
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To minimize the risks of a legal or moratchattenge to the Judiciary;

To ensure comptiance with the retirement benefits legistation in Kenya and
Government's poticy as much as possible, and

To provide benefits that are simpte to communicate, understand and administer.

Judges' Viewpoint

When carrying out an actuarial valuation as at 31 December 2OO7 and later in a sensitization
exercise for Judges Retirement Bitt 2024 across the country, we had a chance to interact with
some retired serving and retired Judges who gave us their experiences and expressed
opinions on the changes they would wish to have in the retirement benefit provision. The
Taskforce atso has in our discussions shared with us some of the desired features that Judges
would tike to see in their retirement benefit arrangement. We provide betow the Judges'
viewpoint;

There is preference for a scheme that is simple and easy to understand;

They would wish to be in a non-contributory arrangement like most of their peers in
other countries;

They woutd prefer their benefits to be based on gross salaries;

They would greatty vatue a scheme that provides regutar pension increases during
retirement;

lncreases during retirement should be commensurate to increases in salaries for the
serving Judges so as to maintain the standard of tiving of Judges retiring at the same
tevet (job group) in different generations;

They would vatue additionatnon-pension benefits to be provided during retirement that
compare satisfactorily with peers in other countries;

There should be a guaranteed minimum level of benefits for a judge who has retired
after serving for a minimum number of years;

The scheme shoutd provlde adequate protection benef its in the event of demise before
retiremenU and

They woutd vatue a scheme where there is immediate vesting of benefits with benefits
not being lost even in cases of leaving service for reasons other than death or retirement.

Ctearly, designing the Fund is thus a delicate batancing act of meeting as much as possible
the objectives of both the Judiciary and the Judges within timited financiat resources.

G.5

G.6.

I

a

G.7 Some of the above objectives are best met through a DB arrangement (e,9., setting target
pension increases in retirement) whereas others are best met through a DC arrangement (e.9.,

achieving predictability of costs and benefits ftexibility).

Legistation and Legal Considerations

G.B. As mentioned earlier, Judges retirement benefits are currently governed by the provisions of
the Pensions Act.

G.9. It would be important to ensure that the changes to remove Judges from the jusrisdiction of
the Pensions Act to subjects of a new Act be comptiant and in consonance with the
Constitution and possibly other relevant tegislation such as the Retirement Benefits Act 1997
and Regutations, the lncome Tax (Retirement Benefits) Rules 1994 and subsequent
amendments under these Acts.

G.10. The Retirement Benefits Regutations 2000 require that:
"No alteration to a scheme's rules rrny be rnade which reduces lhe 'accrued - benefits of scheme

members-'-The term 'accrued'is however not expticittydefined in the Regutations.

Judges' Retirement Benef its Bill, 2024
Page I ActuariatVatuation Report on Scheme Design and Viabitity
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G.lL The Retifement Benefits Regutations 2000 also pieso[be other requirenrents in relation to

scheme befl€fit design whicfr wou6 need to be.bone in mind inctuding requirement for no
dlscdnrination between nnmbers of a schenre.

G.Iz. The lnctuslon of DB and DC SecUonsin the sarn€ sct€ftie has been allowed in the past but
we'recorhrilend that the appropriate tegat advibe be taken to be arnne of any potentiat pitfatts
and horar to navigate them.

t
a

t
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H,1

H.2.

H.3

H.4

We discuss in this section the various types of retirernent arrangements and the merits and
demerits of each. We understand that the Taskforce has considered altthe various options
inctuding consuttations with the NationalTreasury before resolving to estabtish the Scheme
in its hybrid basis (DB and DC Sections).

ln this section, we comment on the various types of retirement arrangements and their
retative merits. A review of this section coutd be a good reference point for the Taskforce in
retation to the other possibte designs that were considered before settting on the proposed
structure for the Scheme,

we discuss first some overriding objectives of estabtishing a scheme which we will later
comment on how best the various scheme designs meet them.

Objective of Setting up a Scheme

The key aim of an employer offering a pension scheme is normally that it should be a valued
part of the emptoyee remuneration package. lt can thereby help to recruit. retain, motivate
and award staff.

,

H.5 Typicatty, it is the sponsoring emptoyer (be it in pubtic or private sector) who meets the cost
of a pension scheme after altowing for employees' contributions, if any. The sponsoring
emptoyer witl view the cost of the pension scheme as part of the cost of the total
remuneration package, inctuding pay of emptoyees.

H.6. Further, an important aim of the sponsoring employer must be to set up and operate a

pension scheme, which it considers appropriate to the various sections of the workforce.
subject to considerations of costs and the practice of similar employers.

H,7 ln formutating pensions policy, an important, but often overtooked. objective of an emptoyer
is to aim to keep the standard of tiving of a tong serving employee comparable pre and post-
retirement.

H.8. Thus. benefit design typicatly targets providing a post-retirement income (or income
reptacement ratio)that is reasonable in relation to pre-retirement income for a long-serving
employee. A reasonable target benefit on retirement may be an income of 67/" to 80% of an
employee's pre-retirement income on the grounds that an individuat's needs in retirement
are likely to be less than those during their working tives.

H.9 Whether the standard of living fotlowing retirement is maintained subsequently depends on
the extent of pension increases, if any, granted. Hence, a good pension scheme would
typicatty inctude provision for pension increases on a guaranteed or discretionary basis so
that some protection against the erosion of the purchasing power of the pension from the
effects of inftation is also provided.

H.10. However, other objectives are now also important:

i) Pension benefits are increasingly regarded as deferred pay and there is a perception that
pension benefits shoutd be a fair amount of 'deferred pay' whether a member stays or
teaves the scheme;

ii) Protecting emptoyees and their dependants;

iii) Simpticity of retirement benefit arrangements;

iv) Ftexibitity in the delivery of benefits;

- - 
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v) Value for money in term of meeting needs, costs and perceived vatue by employees;

vi) As a means of rewarding tong serving. high ftying emptoyees inctuding speciat
arrangements for senior management and staff; and

vii) Being 'fair' and 'equitabte'to different classes of employees.

H.11. We now took at the various types of schemes and how they meet the above objectives.

Pension Schemes vs Provident Funds

H.12. There are two principat types of retirement benefits schemes:

- Pension schemes which aim to provide a regutar income in retirement

. Provident funds which provide lump sum benefits on retirement or eartier exit

a

H.15.

H.14.

Before retirement, i.e.. white the funds are stitl in the hands of the trustees. pension schemes
are typicatty more flexible than provident funds. Benefits can be paid in the form of a pension
with members having an option of taking part of their benefits in the form of a cash lump and
a reduced pension. The pension is often paid in accordance with the scheme rutes which witt
dictate what benefits are payable on death and to whom and whether increases appty in
retirement and at what rates. For provident funds. the trustees are obligated to pay the
member his benefits in one lump sum.

Once the benefits are in the member's hands. a provident fund is more flexible in the sense
that the member can decide on various options of utitizing his tumpsum e.9.. part to purchase
an annuity and to choose the annuity terms such as the rate of increases, whether or not to
provide for dependants benefits on death. The main risk with provident funds is that members
may squander the cash lumpsum and end up destitute sooner than later.

Defined Benefit vs Defined Contribution Schemes

H.15. There are two principat types of pension schemes:

i.) Defined Benefit scheme fDB') (also calted Finat Satary Schemes)

The Pensions Act is an example of a DB pension scheme in which an emptoyee's
pension depends upon their salary at or near retirement; the amount of benefit is

therefore determined according to a formula (e.9., the benefit formula which appties
under the Pensions Act is for a retirement pension of 1/40ths of pensionable
emoluments for each year of pensionable service).

The pension benefit is guaranteed by the sponsoring employer and is not dependent
on the levelof contributions or performance of investments (if any).

ii.) Defined Contribution Scheme ('DC')

ln contrast. for a defined contribution scheme. the level of contributions is pre-
determined and is invested in separateaccounts for each employee. On retirement, the
emptoyee's accumutated fund is applied to secure a pension.

The tevelof contribution is therefore fixed. whereas the tevelof benefit ultimately bears
no direct retationship toan employee's salary near retirement. There is no guarantee of
the levelof pension at retirement.

-'JlidgCa'Rsltiiement Benetits Bi tt, 20 24
ActuarialVatuation Report on Scheme Design and Viabltity
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Retative Merits from Members' Point of View

H.16. The relative merits of the two main types of schemes from members'/employees' point of
view are as follows:

Advantages of DB over DC

Up to the point of retirement. the tevelof beneflt is guaranteed in real terms as it directly
derives trom the finalsalary at retirement. lt is expected that salaries will have kept up
in pace with inflation during employment However, whether the pension keeps up
with inf tation after retirement depends on the levelof pension increases granted during
retirement.

The amount of benefit from a defined contribution scheme is uncertain as it depends
on the level of contributions paid into the scheme. future investment returns retative to
the rate of inftation, and market conditions at retirement.

ii) Members do not bear any of the investment risk.

iii) The member does not bear longevity risk (i.e., the emptoyer guarantees to pay the
pension for as long as the member lives after retirement).

iv) Often, a level of increases to pensions in retirement is provided and sometimes
guaranteed by the emptoyer. This rnay provide a level of protection against inftation
during retirement.

Protection benefits on death or itt-heatth retirement are usualty favorably and better
structured in a DB scheme than a DC scheme.

vi) DB schemes are perceived by rnany employees to be the best type of scheme to belong
to and membership is therefore highly vatued by them.

Advantages of DC over DB

i) They are perhaps simpler for the member to understand atthough this is arguable

ii) There is more apparent transparency to a member as the member can observe the
appreciation/depreciation of their benefit over time.

There can be more flexibility in the form in which benefits can be taken on retirement
(e.9., the type of annuity to purchase, choice on tevel of increases, choice on level of
dependants' benef its etc.).

i)

v)

il

iv)

v)

vi)

They may offer better benefits to early leavers than a defined benefit scheme.

There is no cross subsidy between members or different generations of members.

Ir

Members directty benefit from favorabte investment returns as these wit[ reftect on their
accumulated funds. On the other hand, members suffer directty in case of poor
investment returns.

vii) There may be scope for investment choice over time to enabte a member to have more
say in the investments backing their retirement benefits rights.

J ijdles' Rritiiembnt Benef its-BiIL 
- 
2024-
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Retative Merits from an Employer's Point of View

H.17. The retative merits of the two rnain types of schemes from an employer's point of view are:

Advantages of DB over DC

A defined benefit scheme typicatty rewards [ong service emptoyees more than short
service emptoyees and this may accord with the emptoyer's intentions.

Atthough in theory there is the perception of an open-ended liabitity on the employer's
part, there is a degree of flexibitity in the pace at which benefits in a defined benefit
scheme can be funded (i.e., there can be flexibitity in terms of varying the tevet of
contributions over tirne to take advantage of the sponsors changing f inanciatfortunes).

iii) A DB scheme can be more easily designed to target a given replacement ratio over a
given period of service than it is to set appropriate contributions for a DC scheme to
achieve the same reptacement ratio over the same period.

Benefits can be easily designed to meet specific needs in various circumstances (e.9.,

ilt-heatth retirement and death in service).

v) DB schemes convey the concept of a sponsor's long-term existence and commitment
more than DC schemes do.

Advantages of DC over DB

i) There is a defined employer's cost which the employee can value. The emptoyer is not
exposed to the risk of additional costs as the investment and tongevity risks are borne
by the members.

ii) There is no 'open-ended tiability'to the employer

iii) They are perceived to be simpter to administer compared to DB schemes (atthough this
has been shown to be not atways true in all contexts).

iv) For private sector employers, financial accounting and reporting of emptoyer pension
costs is relatively more straightfonruard. The employer is not exposed to the risk of
votatitity in its financiat statements on account of apptication of lnternationat
Accounting Standards.

H.18 As can be seen from the above discussion. the choice of one type of arrangement over
another involves compromises on some aspects and taking advantage over other aspects.

H.19. Ultimatety, whether betonging to a DC or DB is bettercan only be known with hlndsight after
one has retired. Which scheme is better than the otherwilt depend on the experience of each
individuat member.

Hybrid Schemes

H.20. Hybrid schemes combine features of both DB and DC schemes. For example. we can have a
DC scheme with a benefit on retirement that is the minimum of the pension that can be
afforded out the accumulated contributions and a pension calcutated based on final salary
for each year of service at a very low accrual rate e.9., 1/900ths.

H.ZL. A DB scheme that calculates some benefits, for example on withdrawal, as a refund of
accumulated contributions can also be said to be a hybrid scheme.

The merits and demerits of hybrid schemes are a mix of those of DB and DC schemes.

Judgiii' Retiiement Benefits Bitt, 2024
ActuarialValuation Report on Scheme Design and Viabitity
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J.1. ln this section. we discuss the general features of a good DC scheme. Where necessary. we
have commented on the appropriateness of the features of the proposed Fund in comparison
to the best practice for DC Schemes.

Level and Structure of Contributions

Factors lnftuencing the Level of Contributions

J.2. For a DB scheme. the rate of contribution is determined as the amount required to meet the
cost of the future accrual of various target levels of benefit. The Sponsor typicatty meets the
balance of cost after allowing for members' contributions (if any).

J.3. For a DC scheme, the rate of contribution is typicatly determined by the fotlowing factors:

The rate of contribution required to meet various target tevets of benefits.

The rate of contribution required to provide benefits simitar to those under the sponsor's
DB Schemes (if any)after a fullcareer, say approximately 30 to 40 years.

The positioning of the sponsor's retirement benefits package in the market and amongst
peer group defined contribution schemes.

The financial strength of the sponsor

J.4

' Any tegistation or regutatory requirements.

Setting the employees' contributions rate at a tevel they can afford.

Often, the level of contribution by an employer is heavity inf luenced by their financiat strength
and the market positioning- lt is atso inftuenced by how much the emptoyees may be wilting
to contribute. ln generat, a contribution rate of 2O% lo3O% of satary over a period of 30 to 40
years is expected to provide an income reptacement ratio of more than 60% of salary. This
partiatty depends on the contributions being invested to earn some decent investment
returns net of expenses.

J.5. The Bitt proposes total contributions of 22.5% of pensionabte emoluments to provide for all
proposed pension benefits. The proposed total contributions of 22.5% of salary are expected
to provide a reasonable benefit on retirement.

J.6. As noted earlier, the proposed level of Government's rate of contribution is t5% ot
pensionable emoluments and the ratio of 2:1 between Government's contribution rate and
the Judges'contribution rate meets the requirements imposed by the Treasury Circular No
18 of 2010 and No 9 of 2O24 on the employer's absotute maximum contribution rate and the
ratio to employees' contribution rate.

Factors lnftuencing the Structure and Different Structures of Contribution

J.7 The main factors that wilt inf luence the structure of contributions under a DC Scheme are:
The desire to maintain administrative simpticity;

, Desire to mirror DB shape of contribution;

Desire to reward toyalty and productivity; and

Legislation and regulations which may timit discrimination.

"- '" Juil$lffRritiremint Ben#its 6ill 2024
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Depending on the age profile of the members and if more accurate targeting of DB type
benefits is desired, a sponsor may consider age-related or, as a proxy. service-retated,
contributions. We discuss below the different types of sponsor's contribution structures that
can be considerd for a defined contribution scheme:
Plaln Vanlth DC

The key message is keep it simpte
All emptoyees equatty vatued
No penalties for leavers
Appropriate for mobile employees
Sirnpte for ease of administration and understanding
Most sponsors in Kenya have typicatty adopted this uniform contribution structure

Age- Retated Contrlbutons

Contributions increase with age bands
Can be structured to mirror the shape of DB scheme
May be seen as form of ageism
Common abroad where intent is to mirror a DB scheme benefits

Servlce-Related ConUlbutlons

Contributions increase with service
Organisation values toyalty
Organisation values experience
Atso favours the old, but not expticitly

Proflt Retated Contrlbutons

Resutts matter
This is a profits/results siented organisation
Contribution structure reinforces corporate message
Can focus on measurabte criteria
Wilt depend on whether rest of the remuneration/benefits package is results
oriented

Matching contributions

Targets resources on those who vatue them most
Engenders an ethos of partnership
Common abroad and has been introduced by a couple of banking institutions in
Kenya

Majority of DC schemes sponsors in Kenya have adopted the 'ptain vanitta'type of structure.
However, there are a few in the private sector who have adopted the 'matching structure'.
Under the matching structure. the sponsor makes a base contribution for all members. Then
members are encouraged to contribute for themselves with the sponsor rnatching the extra
members' contributions up to some set timits. The tevel of matching may be set to increase
with service or age.

The Bilt proposes a vanitla type of structure for the Fund. The rrnin advantages of this
structure are its ease of communication and administration as well as being perceived to
meet the threshold of equity.

- -"Jij"dgef-nrfiiiemiint Benefits Bitt, 2024
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Additionat Voluntary Contributions ('AVCs')

It is typicatfor both DB and DC schemes toallow members and option of supplementing their
expected benefits from the scheme by making AVCs.

The investment reserve is created by under-attocating returns in periods when the scheme
assets have performed wetl. ln times of poor performance, a portion of the investment
reserve is utitized to altocate returns that are higher than those earned on the scheme assets.
ln times of very poor investment performance, the investment reserye could be attowed to
be negative in order to ensure, as a last resort, that a negative interest allocation is not made.

The main disadvantage with this method is the administrative comptexity of tracking the
investment reserve. There could atso be issues of cross-subsidy and difficutties in ensuring
equity when sharing out the reserve to those members exiting the scheme completety.

Judges' Retirement Benefits Bitt, 2024
ActuariatVatuation Report on Scheme Design and Viabitity

J.l2 The amount and f requency of the contributions is teft to the votunteering members to decide.
However. trustees may impose some guidetines in order to not compticate the administration
work with too much heterogeneity. The guidelines may stiputate the minimum AVC

contributions and the frequency with which members may vary their AVCs.

J.13 Usualty, there is ftexibitity given to the members with regard to the form (cash or regutar
income/pension) of benefits that they may derive from the AVCs.

J.14. The Bitt provides for Judges to make AVCs to the Fund. lf the facitity is actively promoted. it
could prove popular and enable Judges to enhance their own retirement benefits.

J.15 We woutd recommend that the finer details and guidetines on AVCs be dealt with by the
Regutations that wiltaccompany the Act.

Method of Atlocating lnvestment Returns

J.16. Usualty, all the members' funds in a DC scheme are pooled and invested together in a pool
of assets. The administrator will maintain a book entry of each member's contributions and
the interest atlocated to a particutar date. ldeatty, on any date, the Retirement Savings Account
in the case of a Judge at any one time would represent the expected value in shittings of the
share of the Fund assets that the Judge would be entitted to if the Fund assets were sotd and
realized their market values on that date-

J.17 The Bitl provides for Judges' Retirement Savings Accounts ('the RSA') to be credited with
'accrued interest'. The 'accrued interest' is defined in the Bilt as income or capital
appreciation or depreciation. Iess any applicable tax and costs of administration credited to a
member's reti rement savings account.

J.18. It is expected that the Regutations accompanying the Bitt or specific policies that the Fund
Trustees may adopt would dealwith the method of determining and attocating 'accrued
interest". This would also inctude specifying the frequency of such altocations. We provide
below some guidelines that the Fund Trustees can use when making such policies.

J.19 There are two methods that are commonty adopted by DC schemes for atlocating interest to
members' accounts.

Smoothing Method

J.20 Under this method, the trustees maintain an investment reserve that is intended to grow
members' accounts at a steady rate and members can plan ahead effectively using the
amounts provided on their benefit statements.

J.2L.

J.22
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Market Returns Method

J.23. An alternative method is to allocate members the futt market return earned on the assets of
the scheme whether positive or negative. ln this case, there is no investment reserve
maintained in the scheme. Accordingty, members'balances can reduce from one period to
another in times of extreme negative returns. Simitarly. in times of very favourable returns,
members enjoy better interest attocated to their balances.

J.24. The main advantage of the rnarket returns method is that it avoids cross-subsidy between
members and avoids the administrative issues of trackng a reserve.

J.25. To a large degree the decision on the method to adopt depends on the expectations of
members. lf members can appreciate and accept that their accounts could be reduced in
times of poor pedorrnance, the rnarket value approach may be most appropriate. lf members'
expectations are that their accounts shoutd increase steadity over time and never be reduced
in times of poor investment performance, then the route of smoothing is preferable.

J.26. Under both methods, it is important for the trustees to deal with the issue of returns to be
attocated to members exiting the scheme in the interva[ between the last finarrciat period for
which a rate was allocated and the end of the next financial period for which a reUrn is yet
to be attocated.

7.L Some scheme trustees wilt set a long-term interim rate (a very low rate) that is to be attocated
to members who exit the scheme for the partial year of exit for which a finat rate of return
has not been determined and altocated. Rather than set the interim rate at a long-term rate,
the trustees may also set interim rate to appty onty for the next period after which a new
interim rate will be determined.

J.27. It is atso important for the trustees to specify in their poticies whether members who get paid
an interim rate would get top-up benefits (short fatl interest) shoutd the final interest rate
attocated for that period be higher than the interim rate. When the interim rate is set at zero,
it is usualty the case that members who exit are tater paid shortfalt interest. The downside of
paying shortfatt interest is that it is administrativety expensive as each members'calculation
and benefit payment is done at teast twice.

J.28. To avoid having to pay shortfalt interesL trustees can attocate interest more frequently, e.9.,
quarterly or monthly. ln this case, they can set the interim rate at zero and pay no shortfatt
interest The justification is that exiting members are disadvantaged only for a very short
period in the event that positive returns were allocated in the last financiat period.

J-29. The more frequentty the returns are atlocated the more the administrative resources required.
The fund managers and the custodians would also need to prepare their reports more
frequently.

lnvestment Choices

J.30. Qffering investment choice to individual members has become the norm for defined
contribution schemes in the more devetoped economies and is atso becoming poputar in
South Africa.

J.31. This entaits setting up of sub-funds within the scheme with each sub-fund focusing on
investing in a given portfolio of assets based on their riskiness. The sub-funds are based on
the investment nuxim of 'the riskier the assets are, the higher the expected returns from
them'. Thus. the sub-funds woutd broadty be categorized as low risk, moderate risk and high
risk. Sorne rnore intermediate sub-funds could also be created in between the low to high-
risk spectrum.

---ludgefTEiiiimeni 
Binef its Biti,' 2024
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J.32. Members are usually advised to consutt professional financial advisors before choosing

which sub-funds their contributions shoutd be invested. The scheme rutes would also set
how frequently members ,nay change their chosen sub-funds and default funds for those
members who do not indicate their preferred choices.

J.33. Offering investment choice to members greatty increases the administrative comptexity of
the scheme.

J.34. lnvestment choices are a feature that the trustees of the Fund may consider. This may need
to be dealt with in the Regutations accompanying the Act rather than in the Act

Cash Lumpsum on Retirement

J.35. For a pension arrangernent, the Retirement Benefits Regutations 2000 permit up to one-third
of a member's accumutated fund to be taken as cash on retirement

J.36. We note that the Bill atso provides that a Judge may opt be paid up to one third of his RSA as
a cash tumpsum.

J.37 The cash lumpsum is poputar with many scheme members across the wortd. The cash
lumpsum coutd be used to pay off a mortgage, to go on a tifetime holiday or start a business.

J.38.

Method of Providing Pensions at Retirement

ln a defined contribution scheme, there are typicatty three ways of paying pensions:

i) Converting member accounts into a pension paid from within the scheme;

ii) Requiring retiring members to buy an annuity from an insurance company;

iii) Income drawdown - under which a pensioner's member account remains invested
(either in a sub-fund within the scherne or with another provider of drawdown facitity)
and the pensioner draws monies from the furrd on a regutar basis. There is some
ftexibitity on the amounts and freguency of the drawings subject to limits that may be set
by retevant authorities.

The first option requires the sponsor to take on the investment and longevity risk in
retirement. ln effect, the scheme becomes DB when a member retires

J.40. The scheme trustees woutd need to ensure that the terrns of converting the member's
account into a pension represent fair value so that they do not expose the scheme and the
sponsor to undue tiabitity and atso that they do not offer the member too low a pension. From
the members' perspective, this option atso timits the ftexibility in the form in which the
pension can be taken since the scheme would not be abte to offer more than a timited
number of options.

J.41. Many members in Kenya favour the first option due to the link it maintains to their former
employer as opposed to severing the tink after retirement. There is also some perception that
the pension is safer with the schemes (i.e., schemes are tess risky) than insurance companies.
These are largely unfounded. However, members can reasonably expect a scheme to offer
better pensions than avaitabte in the insurance market, particutarly because the scheme
would not include any toading for profits when converting members'fund credits to pension.

J.42. The second option of securing an annuity in respect of retiring members enables the scheme
and the sponsor to transfer the tongevity. investment and administration risks to the setected
insurers. The risk of delautt of the insurer can be transferred too if the annuities are purchased
in the name of the individual retiring members rather than being purchased in the name of
the scheme. The insurance approach wilt atso reduce the administration requirements and
expenses since the scheme will not administer pension payments.

' " -*fi 
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J.43. The third option avoids the need to buy an annuity and the individual member's account

remains invested in the scheme on a favorable tax basis. The income drawdown can be varied
between an upper and lower limit and allows an individuat to draw an income to suit their
individual circumstarrces as long as the payments are made in accordance with agreed [imits.
It would be sensible though to have an annuity secured (with the entire or a portion of the
fund) after the pensioner attains a particutar age.

J.44. This method of drawing benefits is becoming increasingly poputar with members in some
countries abroad and in Kenya as wett. This method may be attractive for members retiring
with a large accumulated fund. However, there is need for ongoing monitoring of the
drawdown ptan as the income is not guaranteed.

J.45. The market practice amongst defined contribution schemes in Kenya is typicatly for annuities
to be purchased from an insurance company for retiring members. Members have the choice
of selecting the annuity provider (insurance company) from whom the annuity is secured.
This tends to appty irrespective of the size of the scheme in terms of membership or assets.

J.46.

J.47.

J.48.

J.49

There are a few DC schemes that pay pensions from within the scheme.

The Regutations were amended in 2008 to permit income drawdown as an alternative to
annuity purchase and this option is becoming increasingty poputar with members.

ln August 2012. the Retirement Benefits Authority ('RBA') issued Prudentiat Guidelines
Number RBA 002 which provides a framework within which DC schemes may effect the
income drawdown option. Further amendments of the Guidelines have been made
subsequentty.

The Bitt provides for Judges' retirement benefits under the Fund to be paid either as an
income drawdown payabte from within the Fund or as annuities purchased from insurance
companies. We recommend that the finer details of effecting the two options be spett out in
the Regutations that witl accompany the Act.

J.50. We exptore betow the retative merits of each of the three options.

Retative Merits

J.51. Some of the advantages of insuring pensions include:

i) Transfer of longevity and interest rate risks to the insurer;

ii) Certainty of costs and tiabitities;

iii) Reduces administration burden and costs of maintaining pensioner payrotl;

iv) ln some cases, members may get better annuity terms due to competition of insurers
and their competitive edge on economies of scate;

v) The member is assured of a guaranteed income;

vi) Permits more ftexibi[ty in the form in which members may take their pension benefits;
and

vii) Reduces investment and rnatching costs.

J.52. Some of the disadvantages of insuring pensions include

i) Annuity terms in the market may not be competitive;

ii) Pensioners may feet a 'sense of not belonging'; and
- Judgas' ffiltirement Benefits Bill, 2024
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iii) Risk of insurer insotvency

J.53. Some of the advantages of income drawdown are:

The income drawn down can be varied to suit individuat circumstances provided within
prescribed timits;

i)

ii) Avoids the need to buy an annuity and to contribute to the insurer's profits;

iii) As the monies remain invested, they coutd grow, and

iv) There is a possibitity of teaving a huge sum to dependants in the event of early death

J.54. Sonre of the disadvantages of income drawdown are:

i) The monies invested may falt and the member's fund coutd run out

ii) lncome is not guaranteed;

i ii) Ongoing monitoring of the drawdown ptan is required as wettas the need to consult
personal financial planner which come at a cost; and

iv) Charges may be higher than lor an annuity purchase.

Death in Service and Disabitity Benefits

J.55. The Bitt provides for benefits payable in the event of death of a Judge in office. The benefits
payable are the Judge's Retirement Savings Account.

J.56. We have noted and commend the discretion given to the Trustees to decide the most suitable
mode of payment of the dependant's benefits. The Regutations to the Act or Trustees'
adopted procedures and policies can document the methods of determining whether to pay
the benefits either as lump sums or pensions or a midway option.

J.57. We note that the Bitt does not provide for disabitity benefits. There are disability benefits
provided for in other Acts such as Work and lnjury Benefits Act ("WlBA'). We betieve that
Judiciary has an insurance cover providing for benefits payabte under WIBA.

J.5B WIBA would cover for injuries sustained while in the employer's premises or arising out of the
premises but white on duty. However. it is stilt possible for the Fund Trustees to provide
additionat disability benefit as a rider to an insured death lump sum benefit. Usuatty.
depending on the persuasiveness of the client or the insurance broker used, the additional
disabitity benefit can be provided at no extra premium or a very minimal premium.

Spouse's and Dependants' Pension

J.59. For DB schemes, it is easier to set benefits that are payabte to dependants in the event of
death in service or death in retirement. This rnay take the form of a pension based on salary
and service to the date of death, or sometimes potentiat service up to the normal retirement
age. ln a DC scheme, there is no direct equivalent to this type of pension benefit.

J.60 For DC Schemes, ftexibitity in benefit detivery is one of the selting points. This partly makes it
retativety difficutt to set the benefits payabte to spouse and dependants in the event of death
of the member. lf futl ftexibitity is given. members may not provide adequatety for their
spouses and dependants. This may expose the sponsor and Trustees to the risk of a moral
comeback from a deceased pensioner's spouse or dependants. There is atso the question of
hovr rnuch to provide for the dependants for those that are witting to provide.

Judges' Retirement Benefits Bitt, 2024
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J.61. To avoid moral comeback, some sponsors may force members through the scheme rules to
provide snme minimum dependants' benefits. ln our experience in Kenya, most DC schemes
require the pension purchased on retirement to inctude either a 5- or 10-year guarantee.
Some require a spouse's pension to be purchased for manied members. The scheme rutes
may specify the minimum percentage (usuatty 30% to 5O%l of the member's pension that
must be purchased to be payabte to the spouse in the event the member predeceases the
spouse. Obviousty, a mernber would be at liberty to purchase a higher pension for the spouse
or dependent chitdren.

J.62. We note that the Bilt provides for payment of retirement benefits to the dependants of a
deceased retiree subject to the terms of the annuity or income drawdown purchased in
retirement. The Judiciary woutd need to decide whether manied Judges who opt to
purchase annuities witt be given full ftexibility on whether and how much dependants'
pension to provide. lf the Judiciary favours enforcing some minimal provision for
dependants, then these can be deatt with in the Regutations accompanying the Act

7.2 On the death of a recent recruit, the RSA would not normalty provide a generous level of
protection for the spouse or dependants. Thus, additionat protection nny be required.
Consideration may be given to insure a sporse's pension of a fixed proportion of pensionabte
emoluments at death {sy 25% of the member's pensionable emoluments).

J.63. Consideration may be given to purchasing an insurance poticy to provide a lump sum benefit
on the death of a Judge. A part of the lumpsum proceeds can be added to the member's RSA

and used to secure a spouse's pension. Section 30 e) provides the Trustees with the
necessary ftexibility to rnake policies that can effect this.

lll-Heatth Retirement Benefi ts

J.64. The Bitt provides for benefits payabte on ilt-heatth retirement under Section 25. The benefits
payable in this case are similar to those payabte as for early or normal retirement.

J.65. The most common arangement for DC schernes in Kenya is for the proceeds of an individuat
member's account to be used to provide benefits for the member either as a lump sum or a
pension.

J.66. On long term ilt-heatth, the member's account would not normally purchase a reasonabte
tevel of pension for short serving members.

J.67. Two approaches that rnay be consideredto makeadditional provision on ilt-heatth retirement
are:

A Group Disabitity lnsurance ('GDl') arrangement may be considered to provide an
additionat disabitity benefit. This worltd typicatly be done through a rider to a group tife
scheme.

A Perrnanent Heatth lnsurance ('PHl') arrangement may be considered to be used in
conjunction with the DC Scheme to provide income protection to retirement, say at
40 - 50% of satary.

J.68. Only a limited number of insurance companies in Kenya offer Group Disabitity lnsurance and
PHI covers. lf either of the options is chosen. the insurance company's underwriting policy
and definition of sickness witt appty and may affect the employer's overall poticy on ilt-health
retirement.

Judges' Retirement BEneififiBill,'2024
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Withdrawa[ Benefits

J.69. Withdrawal benefits, in pensions terminology, refers to benefits that are payabte on exits
before reaching retirement for reasons other than death or itt-heatth (e.9., resignations,
dismissals, terminations, etc.). The Bilt provides for benefits payabte on withdrawaL A Judge
may on withdrawat opt to immediatety be paid his own accumulated contributions ptus

interest. The contributions made by the Judiciary on his behatf wotttd be compulsority
preserved in the Fund and be payabte when the Judge attains retirement age.

J.70. The Retirement Benefits Regutations allow a withdrawing member from a DC scheme to
access up to 50% of the total value of their RSA. The remaining 50% of the Fund must be
computsority preserved until the member attains retirement age.

J.7L. We recommend that the conslderations be given to the proposed Bitt to attign the withdrawal
benefit with the Retirement Benefits Regulations which altow a member to withdraw up to
50% d the total value of their RSA.

Vesting of Beneflts

J.72. The Bitl provides that att benefits, both from a Judge's contribution shalt vest immediatety.
Government contribution will vest after one year. Consideration may be given for
Governments's contributions atso to vest immediatety.

J.73. Historicatty. a long vesting period was used by rnany employers in order to retain emptoyees.
The reduction in vesting periods to almost fult immediate vesting is as a resutt of regulators
protecting members in the realization that many emptoyees who changed jobs rnany times
retired with tow pensions. lt has also been brought about by studies in productivity that
showed that firm's productivity coutd be improved by providing genuine incentives to attract
and retain good employees as wetlas providing incentives to atlow the tess productive ones
to leave.

Treatment of Expenses

J.74. The Bilt provides for the the Government to meetthe setup costs of the Fund for the first five
years and the Fund to meet its expenses from its resources henceforth. This is comptiant with
the Treasury Cirqutar No 18 of 2010.

J.75. ln many DC schemes, expenses witt be incurred mainty in respect of administrative and
investment functions. The expenses are deducted from investment income before altocating
the remaining income to members.

J.76. We note that the Bitl recommends for a cap on administrative expenses at a rate to be
determined. Whereas the intention is to ensure that the Trustees control the administrative
expenses, there is a possibility that in some period. there could be a genuine need to incur
expenses higher than the set cap, The legistated cap may in that instance crippte the Funds'
operations. lt may therefore not be very prudent to legislate a cap on the expenses.

J.n. We recommend that if the cap must be legistated, it should be set as a percentage of the
Fund's assets rather than a percentage of the investrnent income.
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MEMORANDUM OF THEJUDTCTAL SERVTCE COMMTSSION TO THE

DEPARTMENTAL COMMTTTEE ON JUSTTCE AND LEGAL AFFATRS COMMTTTEE ON
THE JUDGES RETTREMENT BENEFITS 8111,2025.

The Judicial Service Comrnission (JSC) appreciates the opportunity to

appear before the Nationa! Assembly Departmental Committee on

Justice and Legal Affairs to present its views on the Judges' Retirement

Benefits Bill, 2025.

The Bill represents a critical and long-overdue step in aligning the

retirement framework for judges with the Constitution of Kenya, 2010.

It is concerning that, over 15 years since the Constitution's promulgation,

judges' retirement is still governed by the outdated Pensions Act of

1947-legislation that falls short of modern constitutional standards and

the needs of an independent Judiciary.

To address this, the Hon. Chief Justice and Chairperson of the

Commission appointed a Taskforce to develop a modern, principled, and

sustainable retirement benefits framework.The Taskforce undertook a

comprehensive and consultative process involving all relevant

stakeholders. The result is the Judges' Retirement Benefits Bill, 2025,

now before this Committee.
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MEMORANDUM OF THE JUDICIAL SERVICE COMMISSION TO THE

DEPARTMENTAL COMMTTTEE ONJUSTICE AND LEGAL AFFATRS COMMITTEE ON

THEJ UDG ES RETIREMENT BEN EFITS BILL,2O25.

The Commission emphasizes that judges occupy a unique constitutional

role-bound by strict ethical codes, barred from private business, and

entrusted with decisions of national significance. Securing their post-

retirement welfare is essential not just for individual dignity, but to

preserve institutional integrity. To enable judges to discharge their

functions with full impartiality and without personal anxiety, they must

be assured of security and dignity after service.

The Bill provides a sound legal foundation to achieve this goal. lt

reinforces judicial independence, affirms Kenya's constitutional values,

and ensures that those who serve with utmost sacrifice can retire with

the dignity befitting their office.

The Judicial Service Commission is established under Article 171 of the

ConStitution and is mandated, among other functions, to promote and

facilitate the independence and accountability of the Judiciary.

Within that context, the Commission is empowered under Article L72to

review and make recommendations on the conditions of service of

judges and judicial officers, excluding remuneration. This includes

ISCzO2S Page2



MEMORANDUM OF THE JUD!C|AT SERVTCE COMMTSSTON TO THE

DEPARTMENTAL COMMTTTEE ON JUSTTCE AND LEGAL AFFATRS COMMTTTEE ON
THE UDGES RETIREMENT BENEFITS BILL,2O25.

matters such as retirement benefits, post-retirement medical support,

housing allowance, and other measures that uphold the dignity of

judicial office both during and after service.

The Judges' Retirement Benefits Bill, 2025 was considered by the Judicial

Service Commission following its developrnent by the Taskforce

appointed by the Hon. Chief Justice and Chairperson of the Commission.

During a meeting held on 12th Aprll, 2024,the Commission engaged with

the Taskforce to review and deliberate on the contents of the draft Bill.

Upon review, the Commission provided a set of recommendations aimed

at strengthening the proposed framework. The Bill was subsequently

approved by the Commission subject to the incorporation of those

recommendations, which have now been reflected in the current draft.

Accordingly, the Cornmission affirms its support for the Bill and

commends its timely presentation for enactment.

a
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MEMORANDUM OF THEJUDICIAL SERVICE COMMISSION TO THE

DEPARTMENTAL COMMTTTEE ON JUSTTCE AND LEGAL AFFATRS COMMITTEE ON
THE JUDGES RETIREM ENT BEN EFITS 81L1,2025.

The Commission supports the Bill on the following key grounds:

1. Strengthening judicial independence- Security in retirement is

critical to judicial independence. Judges must be assured that their

welfare will not be compromised at the end of their service. This

assurance enables them to carry out their duties without fear,

influence, or distraction. The Bill lays a sound foundation for this

confidence.

2. A balanced transition to modern pension arrangement-The Bill

adopts a dual pension model preserving the Defined Benefit (DB)

scheme for serving judges and introducing a Defined Contribution

(DC) plan for future appointees. This ensures continuity for current

judges while aligning new arrangements with broader public sector

reforms and fiscal prudence.

3. Realignment of pensionable emoluments- historically, housing

allowance has been excluded from the computation of pension,

despite being a substantial part of judges' earnings. The Blll rightly

includes housing allowance within pensionable emoluments,

ISC 202s Page 4
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MEMORANDUM Or THEJUDTCTAL SERVTCE COMMTSSTON TO THE

DEPARTMENTAL COMMITTEE ON JUSTTCE AND LEGAL AFFATRS COMMTTTEE ON
THE JUDGES RETIREM ENT BENEFTTS 8t1L,2025.

allowing for a smoother income transition upon retirernent and

better reflecting the financial realities of judicial life.

4. Provision of Essential Post-Retirement Benefits-the inclusion of

non-pension benefits such as medical cover and transport support

recognises the practical needs of judges after retirement. These are

not luxuries,they are necessary supports that maintain the dignity

of former judicia! officers, many of whom retire at an age where re-

employment opportunities a re limited.

5. Recognition of the Unique Nature of Judicial Office-judicial service

is unlike any other in the public sector. Judges are subject to

extensive restrictions on conduct, lifestyle, and speech. Their

professional isolation and ethical obligations merit a retirement

framework that respects the uniqueness of their role and supports

them accordingly.

The Judicial Service Commission respectfully affirms that the Judges'

Retirement Benefits Bill, 2025 presents a timely and much-needed

legislative intervention. lt offers a structured and principled framework

a
fsc 202s Page 5
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MEMORANDUM OF THE JUDICIAL SERVICE COMMISSION TO THE

DEPARTMENTAL COMMTTTEE ONJUSTTCE AND LEGAL AFFAIRS COMMITTEE ON
THE JUDGES RETIREMENT BENEFITS 8111,2025.

for judicial retirement that acknowledges the unique role of the

Judiciary, safeguards constitutional values, and reinforces both

institutional independence and integrity.

ln view of the foregoing, the Commission humbly urges the National

Assembly Committee to consider and support the enactment of the Bill

into law.

The Commission remains fully committed to continued collaboration

with all stakeholders to ensure that judges are able to serve and retire

with the dignity, and security befitting the high calling of judicial office.

Hon. missioner lsaac Rutto, EGH

Vice Chairperson
Judiclal Commlsslon

lsc 2025 Page 6
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OFFICE OF THE CONTROTLER OF BUDGET
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\r/BEPUBLIC OF KENYA

llinra llottse. I 2ttr l'loor
l{aranrbcc r\r't:ntre
P.O Box lt56 t (r-(X) I (X)

Nairobi, Kcrrt'a
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Email : c,ob 6a'cs5.*.r, 1t /l nfo@cob, go.ke

Ref: COB/I{A/002/Vo!.VI (4 1 ) 6th August,2025

The Clerk
National Assembly
Parliament Buildings
NAIROBI

Attn: Mr. Jeremiah W. Ndombi MBS

RE: JUDGES' RBTTREMENT BBNEFIT BILL, 2025

Refererrce is made to your letter Ref. NA/DDC/JLAC 120251074 dated 30'h July,
2025, seeking comments on the Judges Retirernent Benefit Bill, 2025 (National
Assenrbly Bill no. 27 of 2025).

I am attaching comrnents from tl're Office of the Controller of Budget.

I trust that the comments will enrich the Bill.

FCPA Dr Margaret Nyakang'o, CBS
CONTROLLER OF BUDGET

Promollttg Prudent Utilizatiou of Public Funds



a

OFFICE OF THE CONTROLLER OF BUDGET/z=\
&1fi+

\r/NEPUruC OF XENYA

Binn House. l2th Floor
Haramtre Avenue
P.ODox356l6fil(X)
Nairobi. Kenya
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07 | 627 4 922, 07 38.1 6 672 |
Website: wrrrv.cob.go.kc

Enrall : cob@cob.go.ke/lnfo(rrs11;.g6.1*

JUDGES' RETIREMENT BENEFIT BILL

Introduction

O This bill seeks to provide judges with a pension and benefits upon retirernent. The
Bill applies to Judges appointed after the enactment of the Constitution 2010. The
Bill proposes the Judges' Retirement Benefit Scheme and the Judges' Retirement
Contribution Scheme. The Retirement Benefit Scheme seeks to apply to Judges rvho
retired before this proposed Bill, where they shall enjoy benefits such as Medical
cover, diplomatic passports, and access to government lounges. The Contributions
Scheme applies to Judges who are in service right now and are required to contribute
towards the Scheme.

Kev observations of the Judses' Retirement Benefit Bill

t

I . Clause 8 indicates that a Judge, within l2 months after commencenrent of this
Act, applies to transfer to the Consolidated Fund all the accrued pension
benefits under the judicial service pension scheme or any other contributory
pension scheme in the public service for the period of service to be considered
pensionable service under this Part.

2. Clause 9 states that Pension, benefits and gratuity, payable under this Part,
shall be a charge on the Consolidated Fund. However, a Fund is established,
as seen in Section 25, known as the Judges' Retirement Benefit Fund, to be

managed and operated by a Board ofTrustees, which shall be a body corporate
(section 29).

3, Clause 27 indicates that the government shall meet the cost of a life insurance
policy for each member, which includes death benefits.

4. Clause 38 indicates the powers of the Board that include the following:

Promoting Prudenl Utilization of Public Funds
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a) control, supervise and administer the assets of the Fund in such manner

and for such purposes as shall best promote the purpose of the Fund;

b) determine the provisions to be made for capital and recurrent

expenditure and reserves of the Fund;

c) receive contributions from members and the Government;

d) appoint a custodian, investment manager and administrator to carry out

the functions specified under this Act or any other relevant written law;

and

e) do such other things as are necessary to give effect to the provisions of
this Act.

5. Clause 62 states what the Board functions are, namely:
a. cause to be kept proper books, accounts, and records in relation to the

Fund, its undertakings, investment activities and properties.

b. within three months after the end of each financial year, prepare, sign and

transmit to the Retirement Benefits Authority-
a. a balance sheet showing in detail the assets and liabilities of the

Fund;
b. a statement of income and expenditure of the Fund; and

c. such other statements of account as required by law.
c. The Board shall cause an audit of the firnds' books of account to be

conducted by a certified auditor under the provisions of the Public Audit
Act no more than three months after the end of the financial year.

6. Clause 6l states that the government shall meet the costs of administering the

firnd for 5 years.

Gans and Lesal Incon ies Identified in the Bill

A review of the proposed Bill reveals several omissions and inconsistencies

requiring legislative clarification or amendment:

l. The Bill does not recognise the constitutional mandate of the Salaries and

Remuneration Commission under Article 230(a)(a), which requires SRC to
set and regularly review the remuneration and benefits of State officers,
including judges (Ar"ticle 260).

2. There is an inconsistency between Clause 9, which declares pensions as a first
charge on the Consolidated Fund, and the simultaneous establishment of a

separate Judges' Retirement Benetits Fund. This dual structure creates

anrbiguity.

Promoting Prudent Utilizotion of Public Funds
Page 2 of 3
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3. The role of the Controller of Budget, as provided in Article 225(5) and Article
206 of the Constitution, is not mentioned. Withdrawals from the Consolidated
Fund require CoB approval, which is not addressed in the Bill.

4. The Bill does not provide for submitting withdrawal requests to the Controller
of Budget before accessing pensions from the Consolidated Fund.

5. The establishment and management of the Fund appear to conflict with the
Public Finance Management (PFM) Act. Notably, the Board of Trustees
assumes the role of the Fund Administrator, contrary to Section 24(5) of the
PFM Act, which mandates that the Cabinet Secretary appoint administrators
of public funds for the National Treasury.

6. The Bill is silent on the requirement under Section 84 of the PFM Act for the
administrator to prepare and submit annual financial statements.

7. The absence of explicit provisions on accountability to the Retirement
Benefits Authority, beyond submission of financial statements, limits
transparency and oversight.

FCPA Dr Margaret NyakarB'o, CBS
CONTROLLER OF BUDGET

a
Promotlng Prudent Utllization of Public.Funds

Page 3 of 3



OFFICE OF TI{E C()NTROLLER OF BUDGET

REPUBLIC (,F XENYA

lliltrr I louse, lzth ltldrr
I Irrontlrec /\verlrle
P.() Il(rx il. (rl6-0Ol()()
N^lrnl)i. Kerr],&

--=\("EE+
\r/

Tcl : (,2( ) 2 2 r t O6tl,/6/5 6,/95 I, O7O994l O(XX),

Emall I cob(iDcob,to. ke/lnfo@)@tr.g,o.k.

Proposed Amendments to Judges' Retirement Benefits Bill' 2025

o

o

Amendment JustificationClausc
This is to comply with Article 230 and SRC
advisories, which exclude house allowances
from calculations.

2-
Definition of
" Pens iona hl e emoluntenl on

Restricl 'pensionable
emoluments' to basic salary

To prevent unbudgeted liabilities.Clause 66-
Benefits ol'Judges who
retired before the
cornnrencement of this Act

Exclude retroactive extension
of benefits to judges rctired
before the Bill's enactment
unless
Provide a detailed govemance
framework including
investment rules, fiduciary
duties. and reporting
standards.

Complying with PFM Regulations 39 and

79-83 enhances tr.rnspilency and oversight
Clause 25-
(Judges' Retircrnent
I:und)

Insert a sub-clause that the
Fund's disbursements shall be

subject to approval by the
lnler of

This will ensure constitutionally mandated
oversight over public fund rvithdrawals and
prevent unauthorised disbursements.

Clause 2-5 : Establishmcnt
ol'the Fund



accordanac with Article 22E of
thc Corulitution

Clause 6l-
Adminisnaiurof the
Fund

Amond thBt the Fund shall be
adminhtercd by an
Independent Boerd of Trustcs
rather than solcly by thc
Cabinct Seeetary orthe
National Trcasury.

Pafi IV of the Retiremcnt B€nefits Act.

*All withdrawals from thc
Judges' Rotircment Benofis
Fund altrll bc mgde only upon t
prkrapproval bythe
Csrttllerof Bufteg and
must bo inecoordanoc with
mronrfuted buds6ts"

Upholdr thespnstitutional mandate of the
CoB under Articte 228(4) and prevents fiscal
abusc or bypacsing of lawful expenditure
controlB.

Clarse4f

lVithdraunls ftorn tho
fund

Insert a subclaure *ating-

"All wi0tdrawals from the
Iudgss' Rrriranrott Benafig
Furd slutl bc nradc only upon
priorapprcval by the
Controllcrof Bu&et

Clause57(bF

Reponing Obligntions

Provido quarerly reportc of all
bEnaqctions relrting to the

Fr.rnd to the Auditor Goncral.

Soction 2l(2) oftho Rctirement Bencfits

Authority states:

Wthlnfow nantht afier the end of each

liruneiatywr, the Burdthall submit to the
Ayditw-Geasal or at atdltor anoointed

o

o

I

a



,older this sectio,t, lhe uccounts ol'!he
uulhoriq' togelher tith-'
(a) a stalement ctf income arul expendilura

during that.year: and
(b) a slatement of lhe assets

and liabilities of rhe
Authoritl,on the last day o{
that yea,'.

G

C

FCPA Dr Margarct Nyaknng'o, CBS
CONTROLLER OF BTIDGET
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Clerk of the National Assembly
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30th September 2025

bJ@L

Att: Jeremiah W. Ndombi. MBS

TH E JTIDGES' RETIREMENT
g (a

BENEFITS BILL, 2025

RESPONSE TO COMMENTS BY THE CONTROLER OF BUDGET

Rcl'erence is madc to your letter Ref': NA/DDC|JLAC120?5/103 dated lTth
Septernbcr 2015.

In thc lettcr, thc Committee invited my office to a meeting scheduled for'l'uesday,
23rd Septembcr 202-5 to present my viervs on the Judges' Retirement Benetits Bill,
2025. Prior to this, the C-.ommittee had advised consultation with the Judiciary in
order to rcach a common understanding.

I wish to inform you that, upon review, the responses as attached are satisfactorl'.
Accordingly,, there will be no further need to convene a meeting on the matter.

I appreciate the Cornmittee's support and collaboration

6 tl"3

FCPA Dr. Margaret NyakatrB'o, CBS
CONTROI.,LER OF BUDGET
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Cbuse Proposed antcndmcal tustificdion Reslnnse

Benefiu Fund strall be
madc only upon prior
approval by the
Controller of Budget."

bencfis lo members
and paymurt of
cxpenses of the Fund.
These do. Not require
the approval of the
Controller of Budget.

In our considered
view. thc role of the
Controller of Budget is

confined to approving
the disbursements of
monies fronr the
Consolidated [rund to
the Judges Retirernent
Benefits Fund only.

.s7(b) - Reporting
obligations

Provide quarterly
reports of all
transactions rclating to
the Fund to the
Auditor-C-ancral.

Section 2l (2) of the
Retiremcnt Benefits
Authority lActl states:

"\Mithin four months
after the cnd of each

financial year, the

Board shall submit to
the Auditor-Ceneral or
an auditor appointed
under this section, the
accounts of the
Authority together
with-

(a) a statement of
income and
expenditure
during trat
year; and

(b) a statement of
the assets and
liabilities of
the Authority
on the last day
of the year.

Scction 2l of the
Retircment Bcnefits
Act applies to the

accounts and audit of
the accounu of*rc
Retirernenl Benefits
Authority.

The applicable
provisions regarding
the accounts and audit
of accounts of
retircrnent benefits
schemes is to bc furnd
at section 34 of the
Act, which thc Board
of Trustees of the
Judges Retirement
Benefits Fund are

obligated to comply
with.

In our considcrsd
opinion, thcrc is no
necd to amcnd the Bill
as racommended by
the Controller of
Budgct.



Clause Proposed anendment lustification Response

the Consolidated Fund
only.

6l. Administration of
the Fund

Amend that the Fund
shall be administered
by an independent
Board of Trustees
rather than solely by
the Cabinet Secrctary
and National Treasury.

Part IV of the
Retirement Benefis
Act

In light of the tact that
the Govemment is the

tbunder/sponsor of the

Scheme, the

appointing authority
should remain the

Cabinet Secretary.
However. the

membership of the

Board of Trustees has

sufficient numbers of
members who are not
connected to the
National Treasury to
confer on the Board a
significant measure of
independence.

In our considered
view, the composition
of the Board of
Trustees complies
with Part IV of the
Retirement Bencfits
Act.

"All wi&drawals from
the Judges' Retirement
Benefits Fund shall be

made only upon prior
approval by the
Controller of Budget
and must be in
accordance with
appropriated budgets."

Upholds the

constitutional mandate
of the Controller of
Budget under Article
22Aq and prcvents
fiscal abuse or
bypassing lawful
expenditure controls.

"Withdrawals" rel'er to
withdrawals by the
Board of Trustees for
payment of retircment
benefits to members
and payment of
expenses of the Fund.
These do. Not require
the approval of the
Controller of Budget.

In our considered
view. the role of the

Controller of Budget is

confined to approving
the disbursements of
monies from the
Consolidated Fund to
the Judges Retirement
Benefits Fund only.

46. Withdrawals from
the Fund.

Insert a subclause
stating-

All withdrawals from
the Judges' Retirement

"Withdrawals" refer to
withdrawals by the

Board of Trustees for
payment of retirement

a
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Clause Proposed amendrnenl tustification Response

I iabi I ities" therefore,

fl not arise.

25. Judges Retirement
Fund.

Provide detailed
governance hamework
including investment
rules, tiduciary duties,
and reporting
standards.

Complying with PFM
Regulations 39 and 79

- 83 enhances

transparency and
oversight.

The superseding
applicable legislative
framework is

containcd in the
Retirement Benefits
Act and regulations
made thereunder, and
not the Public Finance
Management Act or
the regulations made
thereunder.

The governance

stlucture set. out in
Part III of the Bill is

consisten! andf
E,,h"
provisions of the
Retirement Benefits
Act.

In our considered
view, therc is no gap
with respect to the
governance of the
pro,posed Fund.

25. Btablishment of
the Fund

Inscrt a subclause that
the Fund's
disbursement shall be

subject to approval I
Controller of Budget
in accordance with
Article 228 of the

Constitution.

This will ensure that
the constitutionally
mandated ovenight
over public fund
withdrawals and
prevent unauthorized
disbursements.

The applicable
disbursemcnts in this
case are the ones made
from the Consolidated
Fund to the Judges

Retirement Benefits
Fund and not the
disbursements out of
the Judges Retirement
Benefrs Fund to
beneficiaries. The
Controller of Budget
does not play any
constitutional role in
the payment of
retirement benefits
from a Defined
Contribution Scheme.

In our considered
view, the role of the

Controller of Budget is
confined to approvals
of withdrawals from
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THE JUDGES' RETIREMENT BENEFITS BILL, 2OA5

RESPONSE TO COMMENTS BY THE CONTROLER OF BUDGET

Clause Proposcd amcndnent luslification Response

2. Definition of
"pensionable
cmolument"

Restrict "pensionable
emolument" to basic
salaries only.

This is to comply with
Article 230 and SRC
advisories which
exclude house
allowances from
pension calculations.

The pnposed
definition of
"pensionable
emoluments" set out in
the Bill is not
inconsistent with the
powers of the SRC to
set and regularly
review the
remuneration and

benefits of ,State

officers.

ln our considered
view, the Bill does not
set "basic salary"
(rcmuneration) or
"house allowance"
(benelit;. Those arc

still set by the SRC.

Furthermore, national
pensions policy is set
by the National
Treasury, which is
responsible for the
overall policy on the
financial and

economic affairs of the
Government

66. Bcnefits ofJudges
who rctircd beforc
cornmencement of the
Act

Exclude retroactive
extension of benefits
to judges retired
before the Bill's
enactment unle.ss

appropriated.

To prevent
unbudgeted liabilities.

The proposed benefits
will not be applied
from the date the
judges retired, but
Itom the date the Bill
is enacted. The
benefits will not be

payable in arrears. The
question of
"unbud[eted

a
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A. INTRODUCTION

1. The Kenya National Commission on Human Rights ("KNCHR" or "National Commission") is an independent

National Human Rights Institution established under Article 59 of the Constitution with a broad mandate to

promote a culture of respect for human rights in the Republic of Kenya. The operations of the National Human

Rights Commission are guided by the KNCHR Act and the United Nations Paris Principles on the

establishment and functioning of independent national human rights institutions commonly referred to as the

Paris Principles and as such enjoys an 'oA" status accreditation.

2. The National Commission under Article 249 of the Constitution has a mandate to secure observance of all state

organs of democratic values and principles and to promote constitutionalism. Article l0 of the Constitution

requires all state organs to uphold constitutionalism and the rule of law whenever they rnake public policy

decisions or interpret the Constitution. One of the strategies pursued by the Commission to secure observance

of all state organs of democratic values and principles is through human rights monitoring, review of new and

existing laws and policies, and the issuance of advisories informed by the KNCHR's analysis.

3. ln this regard, the KNCHR submits its comments on the Judges' Retirement Benefits Bill, 2025, sponsored by

the Hon. Kimani lchung'wah, Leader of the Majority Party. The advisory has three parts; Section A covers

preliminary introduction, Section B provides General observations and recommendations, while specific

comments/observations on particular clauses of the Judges' Retirement Benefits Bill, 2025 are detailed in

Section C.

B. GENERAL COMMENTS

4. The Commission welcomes the proposed legislation which seeks give effect to Article I 60 of the Constitution.

The Bill seeks to anchor Article 160 (3) and (4), particularly ensuring that the remuneration and benellts

payable to or in respect ofjudges shall be a charge on the Consolidated Fund and that the rernuneration and

benefits payable to, or in respect of, a judge shall not be varied to the disadvantage of that judge, and the

retirement benefits of a retired judge shall not be varied to the disadvantage of the retired judge dr,rring the

lifetime of that retired judge.

t';rge l2
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5. 'fhe Cornmission notes that the Bill further seeks to enhance the independence ofjudges in line with the United

Nation's Basic Principles on the Independence of the Judiciaryl which provides among others that the

conditions of ice and nension forjudges shall be adequately secured by law

6. Further, the Commission notes that the proposed legislation is in tandem with the Magna Carta of Judges

(Fundamental Principles)2 adopted by the Consultative Council of European Judges which provides that

"following consultation with the judiciary, the State shall ensure the human, material and financial resources

necessary to the properoperation of tlre justice system. ln orderto avoid undue influence, judges shall receive

appropriateremunerationandbeprovidedwithan.,'

7, Clar"rse l7 of the Bill is particularly welcome for seeking to ensure that judges removed from office on account

of inability to perforrn the functions of office due to mental or physical incapacity qualify for pension

commutatiorr and annual pension increase as proposed under Clauses ll and l3 respectively. The Commission

notes that this guarantees the affected judges' the right to equality and freedom from discrimination and the right

to human dignity under Article 27 and 28 of the Constitution respectively.

tt. The Commission welcomes the provision under Clause 29 of the Bill which establishes the Judges' Retirement

Beneflts Fund Board of Trustees, whose members shall include both sitting and retired judges. This ensures

effective representation and meaningful consultation between the Board and members as to the basis on which

they are remunerated, or on matters concerning their social welfare, including their retirement pension under

the proposed law.

9. The Comrnission however notes that Clause 37 provides that the chairperson and trustees of the Board shall be

paid allowances or other remuneration as the Cabinet Secretary may determine. Allowing the Cabinet Secretary

to solely determine the allowance and other remuneration of the trustees runs contrary to the provisions of Article

230 (4Xb), mandating the Salaries and Remuneration Commission to advise the national and county governments

on the rernuneratiorr and benefits of all other public of'ficers. The Cabinet Secretary should therefore consult with

the Salaries and Remuneration Commission with respect to the remuneration of the Board's trustees.

10. Lastly. the Commission recommends that Clause 67 of the Bill which mattdates the Cabinet Secretary to be

responsible for the payment of pensions, gratuities and provision of non-pension benefits to judges under the

proposed legislation be deleted fbrduplicating the functions of the Board of Trustees, whose members include

the Principal Secretary to the National Treasury or a representative nominated in writing

1 Basic Principles on the lndependence of the Judiciary httos://www.ohchr.orelen/instruments-mechanisms/instrumerrts/basic-
principles-independence-iurdiciarv para 11
: See https:/r'rm.coe.int/16807482c6 para 7

i,age l3
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C. SPECTFIC COMMENTS

Clause 37- Remuneration of
lruslees.

Clause 37 ofthe Bill provides that the chairperson and

trustees shall be paid such allowances or other
remuneration as the Cabinet Secretary may determine.

The Commission proposes that the Clause be amended

to read as follows:

37. The chairperson and trustees shall be paid such

allowances or other remuneration as the Cabinet
Secretary moy delermine in consullalion v,ith lhe

Salar ies and Remuneral ion C o mm iss ion.

Articlc 230 (4Xb) of the Constitution as welt as Scction I I of the

Salaries and Remuneration Commission Act, Cap. 4l2D empowers

Salries and Remuneration Commission to advise the national and

couty govemmcnts on the remuneration and benefits of all other

public officers and its concurence should be sort.

The function is alresdy provided under Clausc 33 (l) where the Board

ofTrustees shall ensure payment ofpensions and other benefits to the

mernbers ofthe Fund and their dependants.

2 Clause 67- Functions ofthe
Cabinet Secretary

The Commission recommends that Clause 67 be

deleted in its entirety.

Page l4
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D. CONCLTISION

l'he Comnrission acknowledges the need to protect judicial independence through among other ways securing

judges' pension and social security in law, thereby aligning it with broader best practices in the sector like other

designated State otTicers. The legislative proposal would be termed as all-inclusive for taking into consideration

persons who have already retired as judges before its commencement as well as those currently serving and those

rvho will serve as judges after its commencement. The Bill also in a specialway recognizes judges removed from

office on account of physical or mental incapacity, thereby guaranteeing them retirement in honour and dignity

with assured pension and other benefits, thereby safeguarding their right to dignity under Article 28 of the

Constitution. The Commission contends that the enhanced retirement benefits, including monthly pensions, service

gratuities, medical coverage, and diplomatic privileges for retired judges and their dependants is a step in the right

direction rvith regards to enhancing the functional independence and dedication of serving judges in affirming the

judicial authority under Article I 59 of the Constitution without undue influence, knowing that their future is well

secured as proposed in the Bill.

SIGNED BY:

Dr. Bernard Mogesa, PhD., CPM

Com mission Secretarv/CEO
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lntroduction.

The Law Society of Kenya is a professional statutory body established under the Law

Society of Kenya Act, No. 2l of 2014 with a mandatory membership of all Advocates

in Kenya.

The organs of the Society are the General Membership, the Council, the Branches and

the Secretariat. The Council is the governing body of the Law Society of Kenya. lt

comprises a President, a Vice- Presi el members, all of whom must

be members of the Law are elected every two years

by the members of conducted in accordance

with the

Currently, the I is comprised

members

Odhia

Hosea

Glori

o Coast

One of the Law Society of Kenya statutory objects as provided in section 4(a) of the

Act is to assist the Government and the courts in all matters affecting legislation and the

administration and practice of law in Kenya. Pursuant to this statutory mandate, the

Law Society of Kenya makes a presentation on the Judges' Retirement Benefits Bill

(NationalAssembly Bill No. 27 ol2025).
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GENERAL COMMENTS.

The Judges' Retirement Benefits Bill (National Assembly Bill No. 27 of 2025) seeks to

provide for the pension and other retirement benefits of judges of the Supreme Court,

the Court of Appeal, the High Court, the Employment and Labour Relations Court and

the Environment and Land Court to further actualize Article 160 of the Constitution on

the independence of the judiciary.

The Judges' Retirement Benefits Bil 5isa and timely legislative

proposal that will bolster ju institutional loyalty, and

promote the dignity

The

enhancements and

alignment wi , evinces

that certain ss potential

ambiguities

SPECI

rure greater

's constitution

d be refined

r revtew,

, inclusiveness,

scrutiny of the Bi

its effectiveners

low our p s and

JustificatiolNo s"'tio:lr ProvisioM"rt r
1

I

c

(4)

The provision

required, it shall be

applicable law.

The provision lacks

clarity on the specific

penalty which raises

enforceability concerns.

that

at

where the

liable to

theto guity and

law
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2 Clause 29

(4)

-nr

The provision refers to

members appointed

under subsection 3(b),

(c), (d) and I shall be

nominated by the Chief

Justice yet there is no

subsection I in section 3

One

We propose the

amendment of the

reference to accurately

reflect the intended

subsection.

a

Accurate referencing avoids

ambiguity, ensures internal

consistency within the Bill

and upholds legislative

drafting standards.

Representation of LSK is

cal as a stakeholder in the

s

3 Clause 32 does not

the period

ich the

vacancy be filled

pse setting a

for filling the

specific timeline

certainty on the

timeli r filling the

vacanoy mitigates the

risk of

institutiona

4. Cla

I

The clause

remuneration

Cabinet Secretary.

the

ati

shou

Commission.

and

ission is

cle 23Oman u Arti

(4) to set and regularly

tion and

officers

and advise the national and

county governments on the

remuneration and benefits of

all other public officers.

a

u

o
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5 Clause 4I

J

It lacks a subsection on

the authentication of the

common seal, which is a

critical element for

formalizing official

documents and

decisions.

We propose the inclusion

of a subsection that

provides that: The

affixing of the common

seal shall be authenticated

by the signature of the

chai rperron of the Board

Person

Board

Authentication of the

common seal is essential in

ensuring the validity and

legal enforceability of the

documents. Further. it

safeguards unauthorized use

of the seal.

h.-
6 Newai;-

I

Provrsron

offences and

Iti
cet

duals

pondi

nalty

body

and

ing

na

of

administrator or

custodian who

misappropriates the assets

of the Fund commits an

the offence

sponding penalty

deterrence and

compliance.
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offence. Further, provide

a penalty.

7 Scope of

coveraSe

The Bill is limited to
judges of superior courts.

We recommend

extended coverage, or

provide a framework for

legislation to

cers rn

This will promote equality

and avoid institutional

disparities.

{-

a

ment

t

3
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of the Bill.

Yours faithful

6,
Faith
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