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1.0 PREFACE

Mr. Speaker Sir,

The Public Investments Committee is a Select Committee established under

Standing Order No. 206 and is responsible for the examination of the working of

public investments.

1.1 Mandate of the Committee

The Committee is mandated to:-

(a) examine the reports and accounts of the public investments;
(b)examine the reports, if any, of the Auditor General on the public investment;

(c) Examine, in the context of the autonomy and efficiency of the public
investments, whether the affairs of the public investments, are being managed

in accordance with sound financial or business principles and prudent

commercial practices.

The Committee shall however not examine:-
(a)Matters of major Government policy as distinct from. business or
commercial functions of the public investments;
(b)Matters of day-to-day administration; and,
(c)Matters for the consideration of which machinery is established by any

special statute under which a particular public investment is established.

The procedure of a Select Committee and other related matters thereto is covered
under Standing Order No. 173-203. The Committee has power, under the

provisions of the Constitution, National Assembly (Powers and Privileges) Act



(Cap. 6), the State Corporations Act (Cap. 446) and the Public Audit Act (Cap.

412), to summon witnesses, examine them on oath and receive evidence.

1.2 Committee Membership

The Committee comprises of the following Members:-
(1)Hon. Adan Keynan, CBS, MP - Chairperson
(2)Hon. Kimani Ichung'wah, MP - Vice Chairperson
(3)Hon. Sammy Mwaita, MP
(4)Hon. Cornelly Serem, MP
(5)Hon. Bare Shill, MP
(6)Hon. Korei Ole Lemein, MP
(7)Hon. Adan M. Noor, MP
(8)Hon. Mithika Linturi, MP
(9)Hon. Beatrice Nyaga, MP
(10) Hon. John M. Nyaga, MP
(11) Hon. Njogu Barua, MP
(12) Hon. Irungu Kang’ata, MP
(13) Hon. Onesmus Njuki, MP
(14) Hon; Eng John Kiragu, M.P
(15) Hon. Johana Ngeno, MP
(16) Hon. Mwadeghu Thomas, MP
(17) Hon. Abdullswamad Sheriff, MP
(18) Hon. Paul Otuoma, MP
(19) Hon. John Aluoch Olago, MP
(20) Hon. Francis Nyenze Mwanzia, MP
(21) Hon. Dr. Oburu Oginga, MP
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(22) Hon. Major( Rtd) John K. Waluke, MP
(23) Hon. Ogutu John Omondi, MP

(24) Hon. Mary Keraa Sally, MP

(25) Hon. Wafula Wamunyinyi, MP

(26) Hon. Bernard Munyoki Kitungi, MP
(27) Hon. Chrisanthus Wamalwa, MP

1.3 Committee Proceedings

The Committee held a total of ten sittings during which it closely examined and
heard evidence from witnesses. The minutes of the Committee are hereto
annexed and copies of the Hansard Report may be obtained at the National
Assémbly Library. In its inquiry into whether or not the affairs of the public
investments were managed in accordance with sound business principles and
prudent commercial practices, the Committee heard and received oral and or
written evidence from the Managing Director Telkom Kenya Limited; Cabinet
Secretary for Information and Communication Technology; Cabinet Secretary,
the National Treasury; Investments Secretary, Financial Secretary,
Communications Commission of Kenya, Privatization Commission of Kenya,

Board of Directors of Telkom Kenya Limited, and other relevant witnesses.

The Committee also considered the Special Audit report of the Auditor-General
and the report of the Inspectorate of State Corporations on the recapitalization
and restructuring of the balance sheet of Telkom Kenya Limited. The records of
evidence adduced, documents and notes received by the Committee form the

basis of the Committee’s observations and recommendations as outlined in the
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Report and can be obtained in the Hansard reports of the Committee available in

the National Assembly Library.

These observations and recommendations, if taken into account and
implemented, will enhance accountability, effectiveness, transparency, efficiency,
prudent investment and financial management and profitability in State
Corporations and the public investments sector as a whole and guide in future

restructuring and privatization of State Corporations.

1.4 Committee’s General Observations

Below is a summary of the Committee’s on the Privatization, Recapitalization

and Restructuring of the balance sheet of Telkom Kenya Limited:-

1.4.1 The Communications Commission of Kenya presently Communications
Authority of Kenya (CAK) and the privatization commissions were never
involved in the restructuring and recapitalization of TKL balance sheet

1.4.2 The dilution of Government shareholding in TKL was in breach of the
license agreement since the regulator, CCK, did not approve the
restructuring. The Government never sought CCK’s approval/ authority
when it was ceding further shares in Telkom Kenya Limited. The ceding of
shareholding by the Government of Kenya to France Telkom is in breach

of provisions of paragraph 23 of license No. TL/MCO /00004 granted by
CCK.

1.4.3 The Minister for Finance delayed to operationalize the Privatization Act,
Cap 485 C even after the President Assented to it. The then Minister for

Finance, Hon Amos Kimunya, operationalized the Act through Legal
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1.44

1.4.5

1.4.6

1.4.7

Notice No 339 of 2007 with the commencement date being 1* January,
2008.

The loss making trend by TKI. can be attributed to poor planning and
management strategies and failure by shareholders to invest in the capital
intensive industry. For instance, as part of their market penetration
strategy, Telkom Kenya Limited was charging Kshs. 1.00 shilling while the
interconnectivity cost was Kshs.1.5 shilling therefore making losses.

The privatization of Telkom Kenya was not bearing' fruit as the
organization has been incurring losses and that the Government had lost its
shareholding from 40% to 30% as result of expensive restructuring that
required injection of additional capital due to the Way the agreement,
negotiations and financing was done.

Participative decision making by the management and shareholders was
needed to address the issues that Telkom Kenya was facing. According to
the CEO, he was not aware of the decision and agreements that were
entered into by the shareholders.

While privatization is important, there is need for a joint effort by the

Ministries to protect strategic infrastructure and Government investments

1.4.8

1.4.9

in the country.

The issue of Telkom Kenya Limited was akin to share fixing arising from
the fact that the Government only managed to raise Kshs. 2.5 billion of the
required Kshs. 4.9 billion and could not raise the balance of Kshs. 2.4
billion.

Alcazar Capital LLC, whose ownership remains suspicious, mysteriously

pulled out of the partnership with France Telecom during the negotiations
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for recapitalization and restructuring of the balance sheet of TKL with the
Government of Kenya.

1.4.10 The Ministry of Finance and the Ministry of ICT did not involve
stakeholders such as the Privatization Commission; and the
Communication Authority of Kenya (formerly CCK) in the negotiations
thus did not protect the public interest during TKL restructuring.

1.4.11 Telkom Kenya failed to notify the Communication Commission of Kenya
(Communications Authority of Kenya) contrary to provisions of
paragraph 23 of License No. TL/MCO/00004 granted by CCK on its
change of share structure as stipulated in the license thereby making the
organization’s operations following the change of share structure illegal.

1.4.12 The State Law Office was not involved in the initial stages of the
transaction contrary to section 19 of the Office of the Attorney General
Act. The Attorney General however approved the Shareholder
Agreement. The Ministry of Finance had used the services of private
consultants for financial and legal consultancies contrary to section 19 of
the Office of the Attorney General Act No. 49 of 2012 and Government
Circular No: AG/1/2005 of 29™ June, 2005.

1.4.13 A Cabinet paper seeking approval of the Cabinet for the proposed
recapitalization and balance sheet restructuring was jointly sponsored by
the then Minister for Finance and the then Minister for Information and
Communication.

1.4.14 Telkom Kenya Limited was insolvent in 2012 necessitating the need by

the shareholders to recapitalize and restructure the balance sheet of the

company.
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1.4.15 The Cabinet had approved the recapitalization and balance sheet
restructuring of Telkom Kenya Limited on 22° November 2012

1.4.16 The Government ownership in companies is normally held in trust by the
permanent Secretary Treasury.

1.4.17 The Treasury entered into an agreement to provide Kshs. 4.9 billon
without a budgetary provision. The Government paid Kshs. 2.5 billion but
no provision was made in the budget for the Kshs. 2.4 billion. The
Treasury committed the Government without budgetary provision and
failed to factor the commitment in the supplementary Budgets of
2012/2013.

1.4.18 The Investments Secretary had requested for resources to cater for the

Government commitment of Kshs. 2.4 billion for Telkom Kenya Limited

recapitalization and balance sheet restructuring.

1.4.19 The Treasury failed to allocate funds to cater for Government
commitment in the recapitalization and balance sheet restructuring of
TKL leading to the dilution of government shareholding to 30%.

1.4.20 Government shareholding in TKL was diluted from 40% to 30% due to
failure by the Government to provide funds as agreed between the
shareholders when restructuring the balance sheet of Telkom Kenya
Limited. The Treasury failed to ensure that the commitment of Kshs. 2.4

billion was factored into the subsequent supplementary budgets of
2012/2013.

1.4.21 The National Treasury did not apply due diligence in the identification of
France Telkom as a strategic investor during the bidding for privatization
of Telkom Kenya Limited. Alcazar Capital LL.C which was in partnership

with France Telkom remains a mystery and its real owners not known
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1.4.22 The ownership of Alcazar Capital LLC purportedly owned by Agility

Group Company, one of the companies in consortium with France

Telecom is not known.

1.4.23 The true shareholders of Orange Participations, S.A and OrEA S.A have
not been fully disclosed. The conduct of France Telkom, Orange
Participations, S.A and OrEA S.A during the privatization (bidding),
recapitalization and balance sheet restructuring was suspicious.

1.4.24 The circumstances and reasons that led to drastic disinvestment of Alcazar
Capital LLC (a Company that was purportedly owned by the Agility
Group) in OrEA on 2" August, 2012 are not known. The consideration
paid to Alcazar Capital LLC on exit from TKL is also unknown.

1.4.25 Telkom Kenya Limited paid salaries of employees of Mobicom, a private
Company for one year. This was at time when TKL was making losses
and required new financial injections by the shareholders including GoXK.

1.4.26 Telkom Kenya Limited has been and is still being audited by private
auditors. In the past the Auditor General has not been able to audit TKL
due to the minority shareholding by the Government. There is need to
amend part III of the Public Audit Act, 2003 and the State Corporation
Act, Cap 446, Laws of Kenya to comply with Article 229(5) of the
Constitution to provide for an express provision for the Auditor General
to audit all Government investments including where GoK shareholding is
less than 50 %.

1.4.27 There is a need for an amendment to Companies Act Cap 486 requiring
all shareholders in registered companies in Kenya whether privately

owned, public or which the Government has shares to be named and
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identified in the records of the Registrar of Companies so as to make it

easier to identify parties in investigations.

1.4.28 There is a clear lack of clarity about the market valuation of TKL even at

1.5

the privatization stage. The basis of value of Kshs. 50.98 billion that was

used at the time of privatization of TKL is not known and has never been

made public.

Committee’s Recommendations

Arising from the evidence adduced by witnesses and the observations thereof, the

Committee recommends, that:-

1.3.1

1.5.2

1.5.3

EACC to investigate officials from the Ministry of Finance/National
Treasury anc_l the Ministry of Information, Communication and
Technology who were involved in the entire process of privatization,
recapitalization and restructuring of the balance sheet of Telkom Kenya
Limited from the year 2007 to date.

Ethics and Anti-Corruption Commission should investigate the National
Treasury for committing the Government to sign a recapitalization and
restructuring agreement without making sure there is an adequate

budgetary provision contrary to Section 26 (6) of the Public Procurement
and Disposal Act, 2005.

Ethics and Anti-corruption Commission should investigate the ownership,
identity, legal existence and location of Alcazar Capital LLC and
determine their role in privatization and subsequent suspicious exit from
TKL during the recapitalization and restructuring of the balance sheet of
TKL. This should shed more light to the Kenyein public on circumstances

surrounding their entry and subsequent suspicious exit from TKL
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1.5.4 EACC should investigate the true ownership, identity and legal existence

of Orange Participations, S.A and OrEA S.A.

1.5.5 The Government reconsiders its privatization of Telkom Kenya Limited

and the recapitalization and restructuring agreement in light of the loss
making trend by TKIL. Further the shareholders should review the

performance of the Board of Directors and top management at TKL.

1.5.6 EACC should investigate the assets of TKL pre-and post privatization with

a view to establishing the actual value of assets owned by TKIL and
possible recovery of assets misappropriated by various individuals during
thé establishment and subsequent privatization of TKI.. The same
investigations should extend to all top past and present management of
TKL and the officials involved in the division of assets and liabilities of the
defunct KPTC among the three entities namely: Postal Corporation of

Kenya (PCK or Posta); Communication Commission of Kenya (CCK) and
Telkom Kenya Ltd (TKL).

1.5.7 The National Treasury engaged private legal and financial consultants

1.5.8

without the approval of the Attorney Gen‘eral as required by law. The then
Accounting Officer Ministry of Finance/Treasury should be held
accountable for failure to follow due process of the law in engaging legal
consultants since this was contrary to section 17 of the Office of the
Attorney General Act No. 49 of 2012 and Government Circular No:
AG/1/2005 of 29" June, 2005.

The Government never sought CCK’s approval/authorization when it was
ceding further shares in Telkom Kenya Limited. The ceding of
shareholding by the Government of Kenya to France Telkom was in

breach of license provisions. The Directors (Principal Secretaries, State
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department for Information, Communication and Technology (ICT) and
the National Treasury) who sit at the Board of TKL on behalf of the
Government of Kenya should be held responsible for contravention of the
provisions of paragraph 23 of License No. TL/MCO/00004 granted by
CCK..

1.5.9 The ceding of shares by Government of Kenya to TKL was illegal and the
Government should therefore regain its rightful shareholding at TKL prior
to the recapitalization and restructuring process.

1.5.10 There is a clear lack of clarity about the market valuation of TKL even at
the privatization stage. The basis of value of Kshs. 50.98 billion that was
used at the time of privatization of TKL is not known and has never been
made public. The National Treasury and the Auditor General should
undertake an audit and valuation of the assets of TKL to determine the
financial and economic worth of TKL pre and post privatization.

1.5.11 EACC undertakes investigations to determine the circumstances that led
to the drastic and suspicious disinvestment of Alcazar Capital LLC (a
Company that was purportedly owned by the Agility Group) in OrEA on
2" August 2012 a few months prior to the recapitalization and
restructuring of TKL.

1.5.12 Ethics and Anti-Corruption should investigate the rationale and the role of
formation of OrEA, Orange Participation S.A; Alcazar Capital LLC; and
Agility Group in the bid for France Telkom in the privatization,

recapitalization and restructuring of the balance sheet of Telkom Kenya

Limited.
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1.5.13 The Government should either:-

(1)  Renegotiate with the aim of recovering a higher shareholding of at
least 35.1 % in line with its contribution of Kshs. 2.5 billion and the
recapitalization and restructuring agreement; or

(i) The Cabinet Secretary, National Treasury should ensure that the
Kshs. 2.5 billion that was paid by National Treasury is refunded
together with interest at market rate back dated to 1* January, 2013. ,

1.5.14 EACC should investigate circumstances under which Mr. Ashif Kassam
and Mr. Mohammed Nyaoga were appointed as Directors by GoK in
Telkom Kenya Limited. The Commission should investigate further as to
whether there was conflict of interest in the appointment of Mr. Ashif
Kassam as the Director representing GoK in Telkom Kenya and at the
same time acting as financial consultant for GoK in the restructuring and
recapitalization of TKL.

1.5.15 All future GoK privatization must be guided by the Privatization Act and
other relevant laws and the Office of the Attorney General should be fully
involved in all Government contracts and negotiations in accordance to
Office of the Attorney General Act.

1.5.16 Any future engagement between the Government of Kenya and France
Telkom, Orange Participations, S.A and OrEA S.A. should be scrutinized
thoroughly properly with due diligence undertaken.

1.5.17 The Government should relook at the policy on privatization of key and
strategic public investments with a view to ensuring that due diligence are

properly carried out and the public interest is fully protected at all times.
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1.5.18 National Treasury and the Auditor-General should ensure that Telkom
Kenya Limited recovers all salaries of employees of Mobicom Ltd paid for
by Telkom Kenya Limited.

1.5.19 The Cabinet Secretary for ICT should terminate with immediate effect the
contract under which Telkom Kenya Limited manages a state-owned
National Fibre Network (NOFBI). This is to protect public interest
concerns and the future of ICT in Kenya

1.5.20 The Communications Authority of Kenya should develop an
implementation framework for sharing of infrastructure by telecom
services operators and in the wider telecommunication sector.

1.5.21 The Competition Authority should investigate claims of uncompetitive
and protectionist behavior by some operators in the telecommunication
sector. In addition it should undertake a study on the efficiency of the
telecommunications market in Kenya with a view to providing measures
to address the failures in the market and report to Parliament.

1.5.22 Part III of the Public Audit Act, No. 12 of 2003 and part IV of the State
Corporation Act, Cap 446, Laws of Kenya be amended to comply with
Article 229 (5) of the Constitution to provide for an express provision to

the Auditor General to audit all Government investments including where

GoK shareholding is less than 50 %.
1.5.23 The Companies Act, Cap 486, be amended to make it mandatory for all
shareholders in registered companies in Kenya whether privately owned,
public or which the Government has shares to be named and identified in

the records of the Registrar of Companies.
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Mzr. Speaker, .
On behalf of the Members of the Public Investments Committee, I beg to table
the special Report of the Committee on the recapitalization and restructuring of

the balance sheet of Telkom Kenya Limited pursuant to Standing Order 199.

\

HON. ADAN. W. KEYNAN, CBS, MP
CHAIRPERSON, PUBLIC INVESTMENTS COMMITTEE

o 25 ) S\ RO
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2.0 . BACKGROUND ON TELKOM KENYA LIMITED

2.1

2.2

2.3

2.4

2.5

Telkom Kenya Ltd (TKL) traces it origin to the defunct Kenya Posts and
Telecommunication Corporation (KP&TC). In the year 1996, the

Government in collaboration with IMF issued a Policy Framework Paper

articulating the policy reform agehda for the Country. The reforms in the

communication sector were based on relevant studies that were undertaken
for this purpose A and culminated in the enactment of the Kenya
Communication Act, 1998. q

The Act provided the legal basis for the restructuring of KP&TC which was
launched in the year 1999 leading to the creation of The Postal
Corporation of Kenya (PCK or Posta), The Communication Commission
of Kenya (CCK) and Telkom Kenya Ltd (TKL).

The Postal Corporation of Kenya also known as Posta Kenya was
established in 1999 following the privatization of the giant Kenya Post &
Telecommunication Corporation (KP&TC). The Company is responsible
for postal services in Kenya. '

The CCK presently Communications Authority of Kenya was established
under the Kenya Communications Act (KCA) No. 2 of 1998 to be the sole
regulator in the communication industry. .

Its initial mandate was regulation of the telecommunications and
postal/courier sub-sectors, and the management of the country’s
radiofrequency spectrum but through amendments to the Kenya
Communications (Amendmént) Act 2009, CCK’s regulatory scope and
jurisdiction was enhanced and effectively transformed to a converged
regulator. As a result, Communications Authority of Kenya is now

responsible for facilitating the development of the information and

i8
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communications  sectors  (including  broadcasting,  multimedia,

telecommunications and postal services) and electronic commerce.

2.6 This responsibility entails:-

2.7

(1)

(i)

(iif)
(iv)

(V)
(vi)

(vii)
(viii)

(ix)

Licensing all systems and services in the communications industry,
including telecommunications, postal/courier and broadcasting.

Managing the country’s frequency spectrum and numbering

resources,
Facilitating the development of e-commerce.

Type approving/accepting communications equipment meant for use
in the country

Protecting consumer rights within the communications environment.
Managing competition in the sector to ensure a level playing ground
for all players,

Regulating retail and wholesale tariffs for communications services
Managing the Universal Access Fund

Monitoring the activities of licensees to enforce compliance with the

license terms and conditions as well as the law.

Telkom Kenya Ltd was established as a telecommunications operator

linder the Companies Act (Cap 486) Laws of Kenya, in April, 1999. The

Company provides integrated communications solutions in Kenya with the

widest range of voice and data services as well as network facilities for

residential and business customers.

19
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Privatization of TKL and Post Privatization Structure
(a) Privatization of Telkdm Kenya Limited
2.8 The privatization of TKL was undertaken through a bidding process to
identify a strategic partner to purchase 51 % of the shares. The following
firms registered with TKL and purchased the bid documents:
(1) France Telecom S.A

(11) Telkom South Africa

(1)  Reliance Communications of India
(iv) LAP Green Network
(v)  Alcazar Capital Limited
(vi)  MTNL (India)
(vi)  VSNL Tata (India)
(viir)  Sudatel (Sudan)

2.9 The following parties presented their bids (including  technical and

financial proposals) prior to the submission deadline:

(1) France Telecom S.A

(i) Telkom South Africa (TSA)
(1)  Reliance Communications of India; and
(iv) LAP Green Network

2.10 The 4 bids were subjected to technical evaluation and three bidders

technically qualified while LAP Green Network did not meet the technical

qualifications. The financial bids for the 3 technically qualified firms were

opened on 16" November, 2007 and were as follows:

(i) France Telecom S.A ( now in consortium with Alcazar Capital
Limited) - US $ 390 million
(ii.)  Telkom South Africa (TSA)- US $ 282.8 million; and
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(iii.) Reliance Communications of India ~US $ 221.001 million
2.11 As per the Request for Proposals (RfPs), France Telecom S.A in
Consortium with Alcazar Capital Limited through Orange East Africa
limited (OrEA) presented the highest financial bid of US $ 390 million and
was therefore awarded the tender to purchase 51% shares of TKL..
2.12 France Telecom (FT) started its operations on 21% December 2007 and

subsequently launched its Orange Brand in Kenya.

(b) Post Privatization Structure of TKL
2.13 The ownership structure of Telkom Kenya Limited from 21% December

2007 (immediately after privatization) can be illustrated as shown below.

France Telkom (throughw Alcazar Capital Partners Fund Government of Kenya had 49
Orange S.A) had 100% LLP (Investment vehicle of % shares in Telkom Kenya
shares in Orange agility Group) had 100% shares Limited
Participation S.A in Alcazar Capital LLC
- P
A ~ v
Orange Participations S.A Alcazar Capital LLL (Dubai)
had 78.5% shares in had 21.5% shares in Orange
Orange East Africa S.A East Africa (OrEA) S.A
&( OrEA) ¢ ) ¢
France Telkom (FT) through OrEA had 51 % shares in
Telkom Kenya Limited

2.14 The ownership structure of Telkom Kenya Limited changed when Alcazar

Capital LLC mysteriously exited and its shares purchased by Orange
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Participation SA. The ownership structure at Alcazar Capital LLC exit
date from OrEA on 2" August 2012 is shown below:

(France Telecom  through Government of Kenya had 49%
Orange S.A had 100 % shares shares in Telkom Kenya Limited

in Orange Participations SA

v

Orange Participations SA had
100% shares in Orange East
Africa S.A (OrEA)

!

Orange East Africa SA had 51%
shares in Telkom Kenya
Limited

- J

e

/
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3.0 REPORTS FROM GOVERNMENT INSTITUTIONS
3.1 THE REPORT OF THE AUDITOR-GENERAL

The Auditor General submitted a report to the Committee on the recapitalization

and restructuring of the balance sheet of Telkom Kenya Limited . He informed

the Committee that:-

3.1.1 Government shareholding in Telkom Kenya Limited has dropped from 49
% to 30 %

3.1.2 The National Treasury has injected about Kshs. 6.9 Billion into TKL,.

3.1.3 Kshs. 4.9 billion was agreed to be paid and budgeted for however this was

never done. The Government only managed to release Kshs. 2.5 billion as

at 31% December, 2012.

3.1.4 The Auditor General as per the Public Audit Act, 2003 does not audit
Telkom Kenya Limited since it is not a statutory body due to less than 50
% shareholding by GoK. However, Article 229 (5) of the Constitution of

Kenya provides that the Auditor General may audit such an entity.

3.1.5 The Auditor General was summoned by the Treasury on its role in auditing

Telkom Kenya Limited.
Committee’s Observations
' 3.1.6 The Committee made the following observations:

(1)  Telkom Kenya Limited has been and is still being audited by private
auditors. In the past the Auditor General has not been able to audit TKL
due to the minority shareholding by the Government. There is need to

amend the Public Audit Act, 2003 and the State Corporation Act, Cap 446,
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(i1)

(iif)

(iv)

(V)

S Iy

Laws of Kenya to comply with Article 229(5) of the Constitution to
provide for an express provision for the Auditor General to audit all

Government investments including where GoK shareholding is less than
50 %.

There is an urgent need for the Auditor- General to undertake audit and

verification of all assets owned by Telkom Kenya Limited.

Government shareholding in Telkom Kenya Limited has dropped from 49
% to 30 %.

The National Treasury has injected about Kshs. 6.9 Billion into TKL.

Kshs. 4.9 billion was agreed to be paid and budgeted for however this was
never done. The Government only managed to release Kshs. 2.5 billion as
at 31* December, 2012.

THE REPORT OF THE INSPECTORATE OF STATE
CORPORATIONS

The Inspector General of State Corporations submitted a report to the

Committee on the recapitalization and restructuring of Telkom Kenya Limited.

In the report he informed the Committee that:-

3.2.1 In 1996 the Government issued the policy framework paper to provide for

reforms in the telecommunications sector relating to Kenya Post and
Telecommunications Corporation (KPT&C) which was followed by the
Kenya Communications Act, which culminated in the split of KPT&C to

Telkom Kenya Limited, Postal Corporation and Communications

Commission of Kenya.
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3.2.2

o

Telkom Kenya Limited (TKL) was licensed to enter the communications
market on 15" July, 1999 with five years exclusive rights to operate in
Nairobi and run long distance internet and GPMC services. The monopoly

ended in June 2004 with the onset of liberalization of the industry

TKL has been making loses attributed to loss of market share,
incompatible and obsolete technologies and bloated workforce comprising
semi-skilled and non skilled cadres. In 2006 TKL’s debt portfolio stood at
Kshs. 63 billion including unpaid taxes among other debts. To address the
challenges, the Government through Cabinet approval decided to
restructure the company into a learner and more competitive institution
before privatization. To fund the exercise the Government agreed to
acquire 65% of TKL stake in Safaricom in exchange of the required
resources. The government later in 2008 floated 25% of the acquired

Safaricom shares through IPO earning Kshs. 51 billion.

3.2.4 The privatization process was done through competitive biding whereby in

November, 2007 France Telkom consortium through Orange East Africa
Limited emerged as the highest bidder offering USD 390 Million and
consequently acquired 51% stake of TKL shares and a new brand of orange
was launched. The acquisition was meant to give TKL an impetus for
growth but this did not materialize as the newly branded TKL was unable
to gain significant market share. The financial performance of the company
has not been impressive as it continues making loses thus eroding the
capital base. In the period 2010 — 2011 the company was technically

insolvent and to fund its operations in the face of the huge losses it resulted
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to shareholder loans. The Government of Kenya loan to TKL stood at

Kshs. 6.9 billion as at 31* December, 2012.

3.2.5 The shareholders agreed to restructure the company in the face of
imminent insolvency through the following measures:-

(a) Conversion of GoK loans amounting to Kshs 6.9 billion to equity
and France Telkom to reciprocate on pro-rata basis according to its
shareholding strength of 51% or 5.1 billion.

(b) France Telkom to write off its own share of loan to the company
amounting to Kshs. 33.6 billion and in exchange the government to
cede 9% of'its shareholding.

(c) Both shareholders to fund the company to the tune of Kshs. 10
billion. As a result France Telkom funded the company to the tune
of Kshs. 5.1 billion and GoK was to fund TKL with Kshs. 4.9
billion but only managed to raise Kshs. 2.5 billion by the agreed
deadline of 30" December, 2012 forcing the government to cede a
further 10% of its shareholding.

3.2.6 It was not indicated how the restructuring contributed towards improving
the operations of the company since it continued making loses to the tune
of Kshs. 8 billion by the end of September, 2013.

3.2.7 The conversion of GoK loan of Kshs. 6.9 billion into equity did not help in
bolstering ~ Government’s shareholding, instead the Government was
forced to cede 9% of'its shareholding on account of France Telkom writing
off its loans amounting to Kshs. 33.6 billion.

3.2.8 The forfeiture of 10% of Government shareholding on account of failure

to meet the deadline was punitive if not a design to systematically edge
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out the Government from ownership of the company. At the time of
privatization the Government retained 49% shareholding which has

systematically reduced to 30% or 35,614,848 out of 1 18,716,160 shares.

Committee’s Observations

3.2.9 The Committee observed that:-

(i)  The restructuring failed to improve the operations of the company since it
continued making loses to the tune of Kshs. 8 billion by the end of
September, 2013.

(ii.) At the time of privatization the Government retained 49% shareholding

which has systematically reduced to 30% or 35,614,848 out of 1 18,716,160

shares.

(ii1.)  The forfeiture of 10% of Government shareholding on account of failure to
meet the deadline was punitive if not a design to systematically edge out

the Government from ownership of the company

4.0 EVIDENCE AND SUBMISSIONS BY WITNESSES

4.1 EVIDENCE BY THE ATTORNEY GENERAL
The Attorney General, Prof. Githu Muigai, appeared before the Committee on

13" November, 2013 to adduce evidence on the recapitalization and balance
sheet restructuring of Telkom Kenya Limited (TKL). He informed the

Committee that:- |
4.1.1 The performance of TKL has for a long time been a major concern for
the Government since the liberalization of the ICT sector in the 1990’s. As

a result of the poor performance, the Government privatized the Company
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in the year 2007 by selling 51% stake to France Telkom and retaining a
49% stake. In spite the privatization move, TKL’s performance continued

on a downwards spiral contrary to the expectation of shareholders.

4.1.2 Article 156 (4) (a) of the Constitution mandates the Attorney General to be

the principal adviser on all issues touching on Government departments
including but not limited to Government commercial matters by ensuring
that commercial contracts or agreements are legally sound and that they
conform to the Constitution and Cabinet directions, where applicable. The
advice given by the office of the Attorney General is limited to the legality

of the contracts or agreements.

4.1.3 The commercial viability or soundness of a commercial contract is outside

the ambit of the Attorney General’s office as such matters are within the
mandate of other institutions such as the National Treasury. Government
Ministries, Departments and Agencies (MDA) are permitted to seek private

counsel subject to obtaining approval from the Attorney General.

4.1.4 The Attorney General’s office was not privy to the negotiations that led to

the conclusion of the technical and commercial deals as the Ministry of
Finance (National Treasury) sought legal counsel from the private sector.
The Attorney General’s office was however involved in confirming that the
subsequent agreements drafted by the independent legal counsel were

sound from a legal perspective and complied with the conditions issued by
Cabinet (Annex 1).
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4.1.5

4.1.6

4.1.6

The Ministry of Finance (National Treasury) hired the services of
Hamilton, Harrison and Mathews Advocates (HHM) to provide legal
consultancy services and Mr. Ashif Kassam of RSM Ashvir was hired to
provide financial consultancy services in drafting agreements in respect of
TKL shareholding issues. This was done without prior clearance by the
Attorney General’s office as required by Government Circular AG/1/2005
of 29" June, 2005. The Attorney General however granted to the Ministry
a post-facto “no objection” but advised that in future no such engagements

should be made without full compliance to the law (dnnex 2).

In the year 2010, the shareholders of TKL (GoK and France Telkom)
entered into a cooperation agreement to deal with a number of issues
underlying TKL’s poor performance, including warranty claims (relating to
financial health) so as to make TKIL more competitive in the market.
Between the year 2010 and 2012, France Telkom acting through its local
subsidiary, Orange East Africa, boosted TKL’s poor balance sheet through
substantial shareholder loans amounting to over Kshs. 33 billion. The GoK
similarly made direct shareholder loans to TKL during the same period but

at a significantly lower threshold compared to France Telkom.

The capital input by the two shareholders did not improve the financial
position of TKL and by the start of the 2012/2013 Financial Year, TKL

was still technically insolvent.
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4.1.7 Under Clause 9 of the shareholders agreement dated 21* December 2007,
the parties agreed that TKL should be recapitalized and restructured under
the following terms:-

(1) France Telkom would write off its Kshs. 33 billion shareholder loans
to TKL in exchange for Government diluting its shareholding in TKL
by 9% thus reducing the Government shareholding to 40% and

increasing France Telkom shareholding to 60%.

(i) The shareholders would together provide additional capital injections
into TKL amounting to Kshs. 10 billion pro-rated to their
shareholding structure of 49:51. This meant that the Government of
Kenya was to provide Kshs. 4.9 billion while France Telkom was to
make available Kshs. 5.1 billion.

(ii1) GoK would write off its shareholder loans within the broad framework
of this arrangement and that this transaction should be achieved in a

tax neutral manner.

4.1.8 These agreements had public interest implications which required Cabinet
approval and in November, 2012 the Cabinet approved a recapitalization
and restructuring programme targeting TKL’s balance sheet (4dnnex 3). The
aim of this was to provide the Company with operating capital and critical
investments to bring it back to profitability. Under the terms of the
restructuring and recapitalization agreement, the following would occur
assuming that each shareholder made available its full share of the agreed

fresh capital:-
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(a) The outstanding shareholder loans provided up to December, 2012 to
TKL would be converted into ordinary shares to be issued to each
respective shareholder in a ratio reflective of their exposure to TKL.

(b) The conversion would result in a new shareholding structure of 60%
for France Telkom and 40% for GoK.

(c) The capital injections would not have an impact on the preceding
shareholding structure implying that GoK stake in TKL would remain
at 40%.

(d)Under Clause 6 of the agreement, GoK would have no further
obligation to provide loans or equity injections into TKL after the
Financial Year 2012/2013.

(e) Under Clause 6.3 and 9.2 of the agreement, GoK’s shareholding was
not to be diluted any further unless GoK expressly consented to any
dilution.

(f) GoK reserved matters under clause 6.3 implying that GoK pre-
eminence prior to certain systemic decisions being taken was assured

and secured despite its lower shareholding.

4.1.9 Telkom Kenya Limited’s Articles of Association dated 21* December 2007

empowered - the Company to undertake such restructuring as was
undertaken in December, 2012. The preceding agreements, particularly
with respect to the sharecholding structure, were conditioned on each
shareholder niaking available its pro-rated contribution on time i.e. by 31*
December, 2012. While France Telkom made fully its capital injection of
Kshs. 5.1 billion by 31* December, 2012, the GoK failed to meet its total
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obligation and only provided Kshs. 2.5 billion by the agreed timeline thus
further reducing its shareholding by 10% to 40 %.

4.1.10 The agreement provided for a claw back of Government shareholding to

the original 40% if it paid into TKL the balance of Ksh.2.4 billion by 30®

June, 2013. Due to lack of budgetary provision for the balance of Kshs. 2.4

billion in its Financial Year 2012/2013 budget, the Government could not

exercise the claw back provision.

4.1.11 The primary stakeholders in TKL are its investors, employees, customers

and suppliers. According to the annual returns filed in the Registrar of

Companies the shareholders of TKL as at 2013 are:-

Name Address Nationality | Shares
PS/Treasury P.O.Box 3007, Nairobi Kenyan 35,614,848
Orange East Africa, S.A 6 Place d’Alleray, 75505 Paris Cedex 15 | French 83,101,307
, France
Micheal Barre 2, All'eedela Fontaine en L’air 78210 | French 1
Saint Cyr L’ecolle
Mickael Ghossein P.O. Box 3007 Nairobi French 1
Marc Rennard 41 Rue des Fraisers 91370 Varriers le | French 1
| Buisson, France ‘
Olivier Froissart 25 rue Lamennai’s Chaville French 1
France
Orange Participations 6 Place d’Alleray, 75505 Paris Cedex | French 1
15, France
32 | The Special Report of the Public Investments Committee on the Privatization,

Recapitalization and Restructuring of the Balance Sheet of Telkom Kenya Limited




4.1.12 The Attorney General’s office did not give the names of the shareholders

of Orange East Africa, S.A; and Orange Participations who hold shares in
TKL as they are foreign companies and thus their details are not available

at the companies’ registry in Kenya.

Committee’s Observations

4.1.13 The Committee made the following observations:-

(1)

(ii)

(i)

(iv)

The Government made available Kshs. 2.5 billion against its total
obligation of Kshs. 4.9 billion. The failure by Government to pay up the
balance of Kshs. 2.4 billion led to the dilution of GoK shareholding in TKL
from 40% to 30% on 31* December, 2012.

The Government had up to 30" June, 2013 to claw-back its lost
shareholding threshold if it paid into TKL the balance of Kshs. 2.4 billion.

The National Treasury violated section 17 of the Office of the Attorney

~General Act, (No. 49 of 2012) and the requirements of Government

Circular AG/1/2005 of 29" June, 2005 on Government Legal Advisory
Services in seeking the provision of transactional legal advisory services of
Hamilton Harrison and Mathews without obtaining prior clearance of the

AG even though the approval was granted after the services had been

sourced.

The Attorney General should not have given a post facto approval for the

hire of private legal services.
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(V)

(vi)

(vi1)

(viii)

4.2

The Government has not made any effort to pay up the balance of Kshs.
2.4 billion to claw back its shareholding neither has it made any claims

from TKL to recover the Ksh.2.5 billion that it paid as at 31* December,
2012.

The restructuring and recapitalization agreement provided that “GoK would
be entitled to a lower ownership threshold adjusted to the %age of its actual
contribution”. This provision was not fully followed to the letter whereby the
Government shareholding should have only dropped to 35.1 % and not
30% by 31% December, 2012.

The shareholders of OrEA S.A; and Orange Participations who hold shares
in TKL are not in the record at the Registrar of Companies at the office of

the Attorney General and are not known to the Kenyan public.

The recapitalization and restructuring agreement was presided over by the

Treasury which has a fiduciary responsibility to protect public interest in

such investment decisions.

EVIDENCE BY THE CHAIRMAN AND BOARD OF DIRECTORS
OF TELKOM KENYA LIMITED

Mr. Edward Njoroge, Chairman and Board of Directors of Telkom Kenya Ltd

appeared before the Committee on 27" November, 2013 to adduce evidence on

the restructuring of Telkom Kenya Limited. They informed the Committee that:-
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4.2.1 In accordance with the shareholders agreement, signed in 2007, GoK
(holding 49% of TKL shares) was entitled to nominate four directors while

Orange East Africa, S.A (holding 51% shares) was entitled to nominate five
directors.

4.2.2 The Directors of TKL are:
List of Directors of Telkom Kenya Limited as at 2013

S/No. | Name Institution
1. Principal Secretary, National Treasury GoK

2. Principal Secretary, ICT : GoK

3. Ashif Kassam GoK

4. Mohammed Nyaoga GoK

S. Edward njoroge OrEA

6. Daniel Delestre OrEA

7. Sebastian Fayard OrEA

8. Olivier Froissart OrEA

9. Gerard Ries OrEA

4.2.3 Mr. Edward Njoroge nominated by OrEA to join the Board of Telkom
Kenya Ltd in April 2011 and was appointed Chairman in a subsequent
Board meeting held on 7" April, 2011 in line with the Memorandum of

Association and Articles of Association of the said Company.

4.2.4 The main role of the Board of Directors is to provide:-
(a) The strategic direction of the Company.

(b) Approval for the necessary policies and procedures to run the Company

(c) Oversight accountability to the Company
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(d) Fiduciary and duty of care responsibilities for and on behalf of the
stakeholders

4.2.5 The consolidated statement of total assets, total liabilities and net assets of

TKL from the first year of privatization to the recent audited accounts for

the period ending 31 December 2012 for TKL is as follows:-

Consolidated Statement of Telkom Kenya Limited in Kshs. Millions

Narration 31-12-2008 | 31-12-2009 |31-12-2010 |31-12-2011 | 31-12-2012
Total Assets | 38,957 42,175 48,759 44,434 43,715
Total 26,697 40,736 57,508 69,981 27,056
Liabilities

Net Assets | 12,260 1,439 (8,749) (25,547) 16,659
Capex 9,800 8,415 5,197 8,242 932

4.2.6 The net assets of the Company dropped from Kshs. 12.26 billion in 2008 to
negative Kshs. 25.547 billion by the end of 2011, which meant that TKL

was technically insolvent in the Year 2011.

4.2.7 The Company was privatized in 2008 and it started posting losses from the

first year after privatization. The management of the Company through the

Board requested for shareholders loans.

4.2.8 The Government contributed a total of Kshs. 5 billion as loans to TKI,
from 2009 up to year 2012 while OrEA S.A as the other shareholder

contributed an amount of Euros 445.7 million (an equivalent of Kshs. 50.2

billion) in the same period.
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4.2.9 The Government of Kenya holds 35,614,848 shares out of the total
118,716,160 shares which is equivalent to a 30% stake in TKI, as per the

annual returns for the period ended December, 2012.

4.2.10 France Telecom Group is a listed Company on the NYSE Euro next Paris
and on the New York Stock Exchange and it is 27% owned by French
Government. Orange Participations S.A (a fully owned subsidiary of
France Telecom Group) set up OrEA, S.A in France to bid for the
purchase of TKL. The other shareholders of OrEA was Alcazar which was
100% owned by Agility Group. On 2™ August 2012, Agility Group
disinvested in OrEA leaving Orange Participations S.A as the sole
shareholder of OrEA.

4.2.11 The shareholders of Mobicom Ltd are: Messrs. Paul W. Ndungu - 45 %;
Joel K. Kibe - 45 %; and Jacob Anyona (deceased) -10 %.

4.2.12 TKL was insolvent at the balance sheet date of 31st December 2012 and
the Company continued to make losses. The Board of TKL had either to

declare the Company insolvent or alternatively get the shareholders to

write off or capitalize their loans.

4.2.13 In Board meetings, the issue of insolvency of TKL was discussed at length
under Minutes No. ¥B/12/9/12, FB/15/12 and FB7/7/3/12. The Board
in their meetings requested the shareholders to fund the needs of the

Company for the year 2012 which was Kshs. 10 billion pro-rata to their
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shareholding, implying that OrEA would pay Kshs. 5.1 billion and GoK
would pay Kshs. 4.9 billion. The Board was not party to the negotiations

as these were negotiations between the shareholders.

4.2.14 On 21* December 2012, the Funding and Restructuring Agreement (the
“agreement”) relating to TKL was signed between GoK, TKIL and OrEA,
S.A and France Telkom. TKI. was a party to this Agreement in its
capacity as beneficiary of the funding. OrEA had by this time fulfilled its
obligation to pay into TKL its pro-rata share of the 2012 funding needs of
Kshs. 5.1 billion. GoK agreed to fund its share by making payments to
TKL 1n two tranches. The first tranche was received by TKL prior to
December 2012 (Kshs. 2.5 billion) and it was agreed that second tranche
of Kshs. 2.4 billion would be paid into TKL on or before the end of June
2013.

4.2.15 The conversion of the shareholders loans of TKL. was to be undertaken
in two steps, namely:

(a)Stepl:- The outstanding loans as of December 2012 of the GoK
(Kshs.7.1 billion) and part of the loans of OrEA S.A (Kshs.16.6 billion)
would be converted into new shares of TKL resulting in OrEA owning
70% of TKL’s shares and GoK owning 30% of TKL shares. The rest of

the loans provided by OrEA (Ksh. 33.6 billion) be written off /cancelled
provided that;

(b) Step 2:- Should GoK pay the second tranche into TKL on or before end
of June 2013, then the ownership ratio in TKL would be adjusted in
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order to ensure that OrEA’s shareholding in TKL is reduced to 60% and
GoK shareholding is increased to 40%. However, if GoK failed to meet
its payment obligations to TKL by end of June 2013, then there would

be no adjustment to the ownership ratio.

4.2.16 The Funding and Restructuring Agreement led to the improvement of

TKL capital structure with shareholders equity rising from negative
Kshs.25.547 billion in 2011 to Kshs. 16.659 billion in 2012.

4.2.17 The performance of TKL has been well below expectations over the past

five years and the poor performance has been attributed to challenges

facing TKL in its operations including:-

(1)

(i)

(iii)

(iv)

(v)

(vi)

Unfair competition in the market characterized by dominance by one
player;

Pricing structure characterized by considerable drop in mobile call
costs following the price wars as well as the extreme reduction of
mobile termination rate;

Regulatory environment especially in the areas of mobile money
transfers and high frequency fees;

Cable cuts due to vandalism and civil/road works; high cost of way
leaves ;

Litigations 70 % of which arose pre-privatization which creates a
heavy burden on the Company;

Bad debts and delayed payments by Parastatals and GoK;
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(vi) Delayed VAT refunds: the Company has a total of Kshs. 563 million
due to it by Kenya Revenue Authority.

Committee’s Observations

4.2.18 The Committee made the following observations:-

(1) The true shareholders of Orange Participations, S.A and OrEA S.A have
not been fully disclosed and so are the circumstances and reasons as to why
Alcazar Capital LLC disinvested in OrEA on 2™ August, 2012 as well as
the amount of money paid to Alcazar Capital LLC received following its

disinvestment.

(i1)The Board of Directors was not party to the negotiations that led to the
Funding and Restructuring Agreement dated 21* and 27® December 2012.
There is need for full disclosure of the names of the negotiators to this
agreement and the terms of engagement including the fees paid for the

assignment.

(i) Following the shareholders Agreement of 21* December, 2012 the GoK
paid Kshs. 2.5 billion and failed to pay Kshs. 2.4 billion and therefore lost
10 % stake in TKL without due consideration of the pro-rata basis upon
which the total obligation of Kshs.10 billion signed in the agreement was

premised.

(iv) The National Treasury deliberately failed to avail the GoK balance of
Kshs.2.4 billion six months after signing the agreement. This failure

exposed the GoK to the huge loss of 10 % stake in TKL from 40 % to 30 %.
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(v) There is a clear lack of clarity about the market valuation of TKI, even at
the privatization stage. The basis of the value of Kshs. 50.98 billion that

was used at the time of privatization of TKL is not justified.

(vi) Mr. Ashif Kassam was hired by the Treasury as a financial consultant
during the recapitalization and restructuring of the balance sheet of TKL

and later appointed as a Director in TKL representing Government of

Kenya. This is conflict of interest.

(vii) The Privatization Act, 2005 which would have guided the privatization
process of Telkom Kenya Limited and indeed Safaricom which was an
offshoot of TKL was held in abeyance for over two years by the then
Minister for Finance, Hon. Amos Kimunya after its enactment by
Parliament and Assent by the President. This led to the privatization

process of these two companies taking place in an unregulated

environment.

(viii) There was lack of full disclosure by France Telecom at the bidding stage
for purchase of TKL that it was not representing a consortium but was in

partnership with Alcazar Capital LLC, a Company registered in Dubai.

4.3 EVIDENCE BY THE CABINET SECRETARY, THE NATIONAL
TREASURY

Mr. Henry Rotich, Cabinet Secretary, the National Treasury appeared before the

Committee on 19" September, 2013 to adduce evidence on the recapitalization
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and restructuring of the balance sheet of Telkom Kenya Ltd. He informed the

Committee that:-

4.3.1 The Government plays a role of a shareholder in companies where it has
invested as provided for in the Company law. The Government carries the
shareholder responsibilities and may be called upon by its co-shareholder to

address challenges that may be facing the companies it has invested in.

4.3.2 In 2007, the Government became a minority shareholder as it sold 51% of
the shares in Telkom Kenya Limited to Orange East Africa and therefore

Telkom Kenya ceased being a Corporation under the State Corporations
Act.

4.3.3 Telkom Kenya Limited launched its GSM network in the 2™ half of 2008.
The Company has made significant investment in the expansion of its

network, IT and management systems, rationalization and training of staff

and in capacity and brand building.

4.3.4 The funding of the Company’s investments came from the shareholders
loans with Orange East Africa providing 90 % of the loan. A joint
Memorandum by the Minister for Finance and the Minister for
Information Communication was drawn requesting the cabinet to approve
the capitalization and balance sheet restructuring of TKL (Annex 3). The
Cabinet approved the recapitalization and restructuring of the balance

sheet of Telkom Kenya Limited in November 2012 (Annex 4).
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4.3.5

4.3.6

4.3.7

4.3.8

4.3.9

Despite the significant investments, the Company has been posting losses
which necessitated the need for the shareholders to inject capital. As a
result the shareholders decided to develop a sustainable business plan for
2012 to 2016 as well as have balance sheet restructuring to restore the
Company’s solvency position. The shareholders decided to provide

financial support to the Company in 2012 and to restructure the

Company’s balance sheet.

As per the shareholding agreement, the Company would get loans from its
shareholders as per the shareholders pro-rata. The Government of Kenya
however, did not provide its portion of the loans and France Telecom had

contributed 90% of the funding hence the dilution of GoK shareholding.

In 2012, the Company had accumulated liabilities and required Kshs. 10
billion from its shareholders on pro-rata basis. OrEA provided its full share
of Kshs. 5.1 billion while GOK only provided Kshs. 2.5 billion which had

been approved in the .expenditure estimates for financial year 2012/2013,

leaving a balance of Kshs. 2.4 billion.

The shareholders loans as at 30" June, 2013 stood at GOK; Kshs. 4.4
billion and France Telecom; Kshs. 44 billion, implying that if loans were to

be recapitalized, Government shareholding would be diluted to 13 %.

The Government team held negotiations with France Telecom (FT) and

agreed that GoK would cede 9 % shareholding from 49 % to 40 % and the
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GoK shares be converted to equity, bringing shareholding structure to 40
% for GoK and 60 % for France Telkom.

4.3.10 With the GoK failing to provide the balance of Kshs. 2.4 billion, a further
dilution of 30% of its shares was agreed upon. The balance of the FT loans

amounting to Kshs. 33.5 billion would be written off in full.

4.3.11 The balance sheet restructuring process was to be completed by the
Telkom Kenya Financial year which ends on 31* December. The funding
and restructuring agreement was to be finalized by 18" December, 2012

and on 21% December, 2012 the conversion agreement was signed (dnnex
S).

4.3.12 Further negotiations provided that in event that GoK may not provide
Kshs. 2.4 billion, it was agreed that conversion of loans to equity would
still be done and more of the loans of FT would be capitalized leading to
further dilution of GoK shareholding to 30% and OrEA at 70%. However,

GoK would have an opportunity to get back to 40% shareholding if it
provided Kshs. 2.4 billion by 30™ June 2013.

4.3.13 The restructuring proposal was approved by the Cabinet on 22™
November, 2012, while the Balance Sheet restructuring was cleared by the
Attorney General on 20" December, 2012.

4.3.15 The first restructuring of TKL was undertaken within the context of
privatization through the sale of 60% shareholding in Safaricom to GOK.
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The privatization of TKL was completed before the Privatization Act(Cap
485C) was operational with the process being undertaken by an Inter-

ministerial Committee chaired by the Treasury.

4.3.16 The Government had other pressing obligations such as funding election

hence the failure to provide the balance of Kshs. 2.4 billion.

4.3.17 Alcazar Capital LLC was a private equity firm which operated in Dubai.

Committee’s Observations

4.3.18 The Committee made the following observations, that:-
(1) Tt would have been prudent for the Government to provide the balance of
Kshs. 2.4 billion to avoid the GOK shareholding going down to 30 % from
40% thereby the Government losing 10 %.

(if) The failure by the Government to clear the balance of Kshs. 2.4 billion
caused the employees financial insecurity through job losses, loss of tax

payer’s money and the sovereignty as the Company majority shareholders

are foreigners.

(ii1) The shareholding agreement gave France Telecom more powers in terms

of management as well as greater shareholding in TKL.

(iv) France Telkom provided 90% of the loans raising questions as to why FT
would have been so philanthropic to provide the lion’s share of the loans

whereas it would have been provided on a pro-rata basis.

45 The  Special Report of the Public Investments Committee on the Privatization,
Recapitalization and Restructuring of the Balance Sheet of Telkom Kenya Limited



(v) Telkom Kenya Limited, despite having public shareholding, was not
audited by the office of the Auditor General.

(vi) The National Treasury committed Government to provide Kshs. 4.9
billion without factoring it in the budget. The National Treasury failed to
provide for the allocation of Kshs. 2.4 billion in the two supplementary
budgets of 2012/2013 financial year. This was the balance of the

commitment that the Government signed for in the agreement dated 27"
December 2012.

(vi) Due diligence was not followed in the dilution of Government
shareholding in TKL and the provisions of the agreement were not

strictly adhered to.

4.4 EVIDENCE BY THE CABINET SECRETARY, MINISTRY OF
INFORMATION, COMMUNICATION AND TECHNOLOGY

Dr. Fred Matiangi, the Cabinet Secretary for Information, Communication and
Technology appeared before the Committee on 10" October, 2013 to adduce
evidence on the recapitalization and restructuring of Telkom Kenya Limited. He

informed the Committee that:-

4.4.1 The enactment of the Communications Commission of Kenya Act,1998
ushered in reforms in the communications sector that were initiated by the

Government in 1996 in collaboration with the IMF. The Act formed the
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basis for the restructuring of KP & TC which was launched in 1999 and

led to the separation of the Corporation into three entities:-

(a)Kenya Postal Corporation of Kenya — Postal Corporation of Kenya
Act, 1998

(b) Communications Commission of Kenya (CCK) — Communication
industry regulator

(c) Telkom Kenya Limited (TKL) — Created under the Companies Act.

4.4.2 The Communications Commission of Kenya in July, 1999 issued licenses
to TKL in all areas of its operations and to ensure that the Company was
able to compete effectively in the telecommunications market, it was
granted a five (5) year license to operate exclusively in Nairobi and given a
monopoly on long distance, internet backbone and Global Mobile Personal
Communications Services (GMPCS). The exclusivity period ended in
2004 with the liberalization of the telecommunications industry which
brought in Safaricom, Kencell and Econet (YU). Despite the five (5) year
monopoly the Company’s profitability continued to decline due to loss of

‘market share, rising levels of debt and a bloated workforce.

4.4.3 Under the shareholders agreement signed during the privatization process,
Orange East Africa (OrEA) owned 51 % of the Company and responsible
for the management. OrEA has also made investments in IT and
managements systems, rationalization and training of staff and brand
building. Most of the funding has been provided by loans, the majority of
which have been provided by shareholders with France Telkom providing

about 90 % of the funding. Despite the huge investments, the Company
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has not been able to make a turn around and has instead continued to post

huge losses.

4.4.4 The Company faces the following operational challenges:-

(a) Short terms loans from shareholders, the bulk of which is in Euros

posing an exchange risk to the Company.

(b) Vandalism including frequent copper and fibre cuts causing frequent

disruption of services.
(c) Fragmentation of the market by four operators’ thus stiff competition.

4.4.5 During the privatization of Telkom Kenya Limited, eight companies
purchased bid documents but only four met the bids submission deadline
and only three qualified in the technical evaluation stage. France Telecom
presented the highest financial bid and was awarded the tender to purchase
51% of Telkom Kenya Limited shares. France Telecom started its
operations on 21 December, 2007 and subsequently launched its orange

brand in Kenya. The firms that qualified in the technical evaluation stage

were:-

(a)France Telecom S.A (in consortium with Alcazar Capital LLC) -
USD 390 Million,

(b)Telkom South Africa — USD 282.8 Million
(c)Reliance Communications of India — USD 221.001 Million

4.4.6 The investments in TKL have been provided by shareholders through loans.

Based on the shareholders agreement, funding was to be provided on a pro-
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4.4.7

4.4.8

rata basis but due to the tight budget position the Government of Kenya
has not been able to fund its portion of the loans. As a result France
Telecom has provided about 90 % of the shareholders funding through
loans that have been converted to equity resulting in dilution of
Government shareholding in the Company. The current shareholding in
Telkom Kenya Limited is such that France telecom has 70% shareholding
while the Government of Kenya has 30% shareholding thus making TKL

more of a private Company due to the minority shareholding of the

Government.

The Ministry of Information, Communication and Technology 1is
responsible for ICT policy formulation and together with the National

Treasury has been involved in developing the framework for the

privatization of Telkom Kenya Limited.

The two Ministries are Government representatives on the Board of
Directors of the Company however the ICT Ministry only sits at the Board

to offer policy advice and not in the capacity of being a representative of

the Government.

4.4.9 The Government and by extension the People of Kenya, had spent a lot of

resources and time in building the assets and other investments in Telkom
Kenya Limited. The privatization of Telkom Kenya means that the country
has lost national strategic assets. While privatization is not a bad policy per
se, it is important that good decisions are made and that value for money is

realized and national security interests are safeguarded.
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4.4.10 Privatization of TKL and the dilution of Government shares in TKL
means that the telecommunication sector in Kenya is in the hands of
foreigners since all the companies in the telecommunication sector are
controlled by foreign interests. Under an agreement TKIL was allowed to
manage 5,000 kilometers of fibre optic cable that was installed using

Government funds.

Committee’s Observations

4.4.11 The Committee made the following observation, that:-

(i) Telkom Kenya Limited has been making losses even after privatization thus
necessitating a restructuring of its balance sheet. Privatization of the

Company has not therefore attained the objective for which it was

privatized.

(11) The Government failed to provide its share of funding as provided for in the
shareholders agreement dated 27" December, 2012 leading to dilution of
Government shareholding from 40 % to 30 % as 31* December 2012.

(111) Due to strategic consideration and national security concerns, there was

need for the Government to retain its shareholding in TKL at 49 %.

(iv) The Government should re-consider the leasing or management of the fibre

optic cable that was established using public funds.
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(v)The Principal Secretary, Ministry of Information, Communication and
Technology and Treasury sit as Directors in the Board of TKL representing
the Government implying therefore that any decision made at the TKL

Board was known by the two lead Ministries.

4.5 EVIDENCE BY THE COMMUNICATIONS COMMISSION OF
KENYA

Mr. John Omo, the Acting Director-General, Communications Commission of
Kenya (CCK) presently Communications Authority of Kenya (CAK) appeared
before the Committee on 28" August, 2013 to adduce evidence on the

restructuring and recapitalization of Telkom Kenya Limited. He informed the

Committee that:-

4.5.1 The CCK was not involved in the privatization, restructuring and
recapitalization of Telkom Kenya Limited. The role of CCK is only limited
to regulating the industry and licensing of telecommunication operators
including Telkom Kenya Limited.

4.5.2 According to the license issued to Telkom Kenya Limited, the Commission
has to be notified of the intention by Government to cede shareholding.
The Commission granted the Government permission to cede its
shareholding in Telkom Kenya in the initial entry of Orange Telkom. It is
a condition on the license that the ceding of shareholding be notified to the
Communications Commission of Kenya and its concurrence sought (Annex
6). The Government did not however seek CCK’s authorization on further

ceding of shareholding in Telkom Kenya after the initial shareholding.

51 The  Special Report of the Public Investments Committee on the Privatization,
Recapitalization and Restructuring of the Balance Sheet of Telkom Kenya Limited



4.5.3

454

4.5.5

4.5.6

Through privatization foreigners can own greater shareholding in public
entities but where CCK’s authorization is required then the Government
has to seek the permission of the regulator before ceding any shares in the

public entity or Corporation concerned.

The license issued to Telkom Kenya Limited is similar to those that
Safaricom and other large players in the industry received. Telkom
currently has the following licenses for a period of 25 years; content service
provider, applications service provider, network facilities provider tier 1,
international gateway systems and services, and submarine cable landing
licence. The regulator (CCK) and National Environment Management
Authority (NEMA) promote the sharing of resources by industry players
and has advised key players to work towards the sharing of facilities such

as ducts, masts etc.

Promotions by various key players in the industry have not had any
negative impact on Government revenue. CCK ensures that promotions do
not interfere with healthy competition throughout the period of the
promotion. Telkom and other players had in the past written to CCK
individually complaining of unfair competition. The Commission

investigated the matter and communicated to them.

Telkom Kenya was making losses since they were charging less that the

interconnectivity charges. Telkom is charging 1.00 shilling while the

interconnectivity cost is 1.5 shillings.
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4.5.7 CCK had advertised for regional Telkom operators but there were no

bidders and the idea fizzled out.

Committee’s Observations

4.5.8 The Committee made the following observations:-

(i) The Communications Commission of Kenya was never involved in the

privatization of Telkom Kenya Limited.

(i) The dilution of Government shareholding in TKL was in breach of
provisions of paragraph 23  of license No. TL/MCO/00004 granted by
CCK since the regulator (CCK) was not consulted. The Government never

sought CCK’s approval/authorization when it was ceding further shares in

Telkom Kenya Limited.

(iif) The ceding of shareholding by the Government of Kenya to France
Telkom 1s in breach of provisions of paragraph 23 of license No.
TL/MCO/00004 granted by CCK TO TKL.

(iv) The loss making trend by TKL can be attributed to poor planning and
management strategies and failure by shareholders to invest in the capital
intensive industry. For instance, as part of their market penetration
strategy, Telkom Kenya Limited was charging Kshs. 1.00 shilling while the

interconnectivity cost was Kshs.1.5 shilling therefore making losses.
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4.6

EVIDENCE BY MANAGEMENT OF TELKOM KENYA LIMITED

Mr. Michael Ghossein, Chief Executive Officer, Telkom Kenya Limited

appeared before the Committee on 25" June, 2013 and gave evidence on

restructuring, financial status and debts of Telkom Kenya Limited. He informed

the Committee that:-

4.6.1

4.6.2

4.6.3

4.6.4

There are four (4) GSM players in the market and that only one (1) of the
operators was making profits while the other three (3) operators are making
losses in a monopolistic practice. Comparatively, Safaricom has 2,500 sites
while Telkom has only 900 sites. Further, Safaricom Kenya Limited has 80
% of market share volume, 98 % share of the money transfer business, 93 %
of SMS, and 76 % of data.

The players in the industry operate with no clear guidelines from the

regulator, Communications Commission of Kenya.

Telkom Kenya faces a number of challenges among them, lack of
regulative guidelines on the part of CCK to allow sharing of sites, price
wars by players in the market, vandalism of copper cables for fixed lines,
sabotage by competitors, destruction of cables by road contractors (51% of
the cables have been destroyed by road contractors) and costs incurred as a

result of litigation with customers for services not provided.

Telkom Kenya decided to migrate to the fibre systems as a result of

problems faced with copper cables. The Company has huge operating costs
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such as energy, CCK fees, interconnection fees, legal fees and hiring of

security.

4.6.5 The Company receives revenue of Kshs. 9.785 billion, out of which
operating costs cover Kshs. 6.9 billion without including marketing and

advertisement costs.

4.6.6 Telkom Kenya needed Kshs. 8 billion (to be provided by France Telkom)
to remain afloat and that the management was anticipating profitability

despite the challenges facing the organization.

4.6.7 The asset and liabilities of Telkom Kenya prior and after privatization were

as follows:-

TKL (Million 31/12/2008 |21/12/2009 |31/12/2010 |21/12/2011 |31/12/2012

Kshs.)

Total Assets 38,957 42,175 48,759 44,434 43,715
Total 26,697 40,736 57,508 69,981 27,056
Liabilities .

Equities 12,260 1,439 (8,749) (25,547) | 16,659

4.6.8 Government capitalization in Telkom Kenya post privatization is as

follows:-
GoK loans 2008 2009 2010 2011 2012
(Millions)
Amount 0 2,500 1,000 0 2,500
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Date of signature 23/09/2009 | 20/12/2010 10/08/2012

4.6.9 The Directors of OrEA are Mr. Eddy Njoroge, Mr. Daniel Delestre, Mr.
Sebastien Foyer, Mr. Gerald Rice, Mr.Marc Rennard and the Directors
from the GoK were Mrs. Esther Koimett, Mr. Ashif Kassam, Mr.
Mohamed Nyaoga and Mr. Joseph Tiampaty. The current Government
shareholding is 35,614,848 shares out of the total 118,716,160 which is
equivalent to 30% stake of Telkom Kenya Limited.

4.6.10 He was not privy to the shareholding structure of the Company.

4.6.11 Telkom Kenya Limited 1s owed Kshs. 1.6 billion by the Government of
Kenya and another Kshs. 563 million by Kenya Revenue Authority.
Telkom Kenya is not paying dividends as it is, currently, not making

profit.

4.6.12 TKL had 18,000 employees and the Company did retrenchment in phases.
In 2009, 3,000 — 4,000 employees were released with benefits. However,

there 1s a court case on employees benefit claiming Kshs. 3 - 4 billion.

4.6.13 Alcazar, a Company incorporated in Dubai had a consortium with France
Telecom during the time of bidding for the 51% shareholding worth USD
395 Million. Alcazar is no longer a shareholder of Telkom Kenya and as
at June, 2012, TKL was owned by the Government of Kenya and Orange
East Africa. |
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4.6.14 The CEOQO as a shareholder holds one nominal share of the five shares that
are held in trust. He did not sign the Shareholders Loan Agreement with
the Government of Kenya but his Deputy had signed on his behalf. The

management was not part of the negotiations since they were not part of
the Board.

4.6.15 Telkom Kenya did not notify Communications Commission of Kenya on

its change in shareholding structure.

4.6.16 Mobicom Kenya Limited is owned by Mr. Paul Ndungu and Mr. Joel

Kibe. The Company is not a shareholder in Telkom Kenya but is TKL
network distributor.

Committee’s Observations

4.6.17 The Committee made the following observations, that:-

(1) The privatization of Telkom Kenya was not bearing fruit as the
organization has been incurring losses and that the Government has lost its
shareholding from 49% to 30% as a result of expensive recapitalization and

restructuring that requires injection of additional capital.

(1) Participative decision making by the management and shareholders was
needed to address the issues that Telkom Kenya is facing. According to the
CEO, he was not aware of the decision and agreements that were entered

into by the shareholders implying that he was not involved.
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(iii)

(iv)

(V)

(vi)

(vii)

(viii)

The Management had expressed concerns over alleged unfair competition

by other operators in the market.

The Government should reconsider any decision aimed at injecting
additional capital into Telkom Kenya Limited due to the Company’s loss

making trend.

While privatization was important, there was a need for a joint effort to
protect key infrastructure and Government investments in the country from

foreign acquisition.

The issue of Telkom Kenya Limited is a keen to share fixing arising from
the fact that the Government only managed to raise Kshs. 2.5 billion of the
required Kshs. 4.9 billion and could not raise the balance of Kshs. 2.4

billion.

Alcazar Capital LLC, whose ownership remains unknown, pulled out of
the partnership with France Telecom during the negotiations with the

Government of Kenya. Reasons for its divestiture and the consideration it

received are not clear.

Telkom Kenya failed to notify the Communications Commission of Kenya
on its change of share structure as stipulated in paragraph 23 of license
No. TL/MCO/00004 granted by CCK thereby making the organization’s

operations and current shareholding illegal.
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(ix) The management was running the organization with no knowledge of its

on goings following claims by the CEO that he was not part of the
negotiations.

4.7 EVIDENCE BY MOBICOM LIMITED

Mr. Joel Kibe, Managing Director Mobicom Ltd appeared before the Committee

on 11™ November, 2013 to adduce evidence on the privatization and

restructuring of Telkom Kenya Limited (TKL). He informed the Committee
that:-

4.7.1

4.7.2

4.7.3

The shareholders of Mobicom Kenya Limited are, Paul Ndungu, the late

Anyona and Joel Kibe. Currently there are only Two Directors namely Paul
Ndungu; and Joel Kibe.

Telkom Kenya Limited is performing poorly. Due to the current operations
and poor performance of TKL, the Government should only have limited

shareholding in the Company. There is need for a clear road map on the

Telkom Kenya Limited business.

Mobicom was a key distributor of Safaricom Kenya Limited but was
approached by Mr. Ashif to assist in the roll out of Telkom Kenya Limited
due to Mobicom’s vast experience in distribution. When Mobicom joined
TKL, the expectation was to roll out 2, 000 BTS’s but so far less than 1,000
BTS’s have been rolled out by TKL. Mobicom was also promised, as part of
the deal to leave Safaricom, a single dealership /only distributor in addition to

TKL paying staff salaries for Mobicom employees for one year.
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4.7.4 Mobicom i1s not a shareholder in Telkom Kenya but is TKL main network

distributor.

4.7.5 While working with Safaricom Limited, Mobicom used to earn a residual
income of Kshs. 12 million per month. This has decreased with the

- partnership with TKL.

Committee’s Observations

4.7.6 The Committee made the following observations:-

(1) Mobicom Limited is not a shareholder in Telkom Kenya Limited but was

contracted to distribute TKL products.

(i)  TKL is performing poorly and has not met its target of rolling out 2,000
BTS’s.

(111) The Government should re-assess TKL business.

(iv) TKL paid employees of Mobicom, a private Company, salaries for one year

yet it was seeking shareholding recapitalization and restructuring of its

balance sheet.

4.8 EVIDENCE BY THE PRIVATIZATION COMMISSION OF KENYA

Mr. Solomon Kitungu, Executive Director, Privatization Commission appeared
before the Committee on 27" August, 2013 to adduce evidence on the

privatization of Telkom Kenya Limited. He informed the Committee that:-
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4.8.1 The Privatization Commission is established under section 3 of the
Privatization Act, 2005. The Commission commenced its operations in

January, 2008 following the gazettement of Legal Notice No. 397 of 4"
December, 2007.

4.8.2 There is a list of public sector assets approved by the Cabinet to be
considered for privatization and subsequently privatized once the approval
process is completed. The current privatization programme was approved

by Cabinet on 11" December, 2008 and gazetted on 14™ August, 2009.

4.8.3 The privatization process involves several steps among them; approval of
the privatization programs by the cabinet, preparation of a detailed
privatization proposal by the Commission, approval of a detailed
privatization proposal by the Cabinet and presentation to Finance,

Planning and Trade Committee of Parliament, transaction

implementation.

4.8.4 The process that took place at Telkom (K) Ltd was restructuring and not
privatization. This involves re-issuance and transfer of shares. The

Commission was not aware of the transfer of shares in Telkom Kenya.

4.3.5 The Commission was not involved in the privatization of Telkom Kenya
since it took place before the Privatization Act, 2005 was operationalized.
Privatization should only be on what is in the privatization programme

(25 States Corporations) as approved by Cabinet.
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4.8.6 Any action being undertaken in Telkom Kenya Limited involving transfer

of shares or shareholding is illegal.

Committee’s Observations

4.8.7 The Committee made the following observations:-

)

(i1)

(iii)

Telkom Kenya was privatized prior to the operationalization of the
Privatization Act 2005 however; the Act was in place by the time of the
restructuring and recapitalization which was done without the involvement
of the Privatization Commission. The restructuring of Telkom took place

in December, 2012 and early 2013.

The Telkom Kenya Limited issue revolves around the transfer of shares
and restructuring of the balance sheet which led to the dilution of

Government shareholding and therefore the Privatization Commission

should have been involved.

The Government/Minister for Finance took long to operationalize the
Privatization Act (Cap 485 C) even after the President assented to it. The
then Minister for Finance, Hon. Amos Kimunya, operationalized the Act

through Legal Notice No. 339 of 2007 with the commencement date being
1** January, 2008.
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4.9 EVIDENCE BY THE INVESTMENTS SECRETARY, THE

NATIONAL TREASURY

Ms. Esther Koimett, the Investments Secretary, in her written submission dated

16™ April, 2014 on the restructuring and capitalization of Telkom Kenya Limited

(TKL) informed the Committee that:-

4.9.1 In 2006 the Government hired the International Finance Corporation (IFC)

through the direct procurement method to provide advisory services for the
privatization of TKL. IFC is not allowed to participate in competitive bids
for advisory services floated by Governments because it is part of the
World Bank Group and is owned by Governments including the
Government of Kenya (GoK) and any Government seeking to hire IFC
would have to go through a direct procurement process. It is on this
context that GoK hired IFC to provide financial advisory services for the

TKL transaction. Governments hired IFC for the following reasons;-
(1)  Speed of execution;
(i) IFC has grants that it uses to hire their advisors for the transaction;

(iii) IFC brings a high level of professionalism and transparency to a

transaction;

(iv) Brings convening power to a project as it has the backing of the
World Bank Group; and

(v)  IFC approaches a transaction from a developmental view point.
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4.9.2 IFC hired and funded the rest of the complement of advisors required for

the transaction such as the legal, regulatory and environment; social and
labour; technical telcom strategy; and accounting. In hiring the consultants
IFC goes through a competitive process following its rules and it is through
this process that Hamilton Harrison and Mathews (HHM) were hired as

the local lawyers for the TKL privatization transaction.

4.9.3 The Attorney General is the legal advisor to the Government and Treasury

always requests the Attorney General to appoint an officer to be part of the
Government team that is handling a transaction (Aunex 7). The Permanent
Secretary/Treasury wrote to the Attorney General (AG) on March 26"
2012 requesting him to appoint a senior officer and on 11" April, 2012 , the
AG responded, nominating Ms. Dorcas Achapa, Deputy Solicitor General
to be part of the negotiating team (Annex 8). As is practice the Government
team 1s always supported by commercial lawyers and given tight timelines
treasury hired HHM who had institutional memory having provided legal
advisory services during the privatization of the company and during the

negotiations relating to warranty claims by France Telecom.

4.9.4 The restructuring and recapitalization for TKIL. was necessitated by an

insolvency situation which the directors resolved to escalate to the
shareholders for resolution. France Telkom (OrEA) had a strong legal and
financial capacity at their disposal as a commercial entity and therefore had
a strong well laid out strategy. It was therefore necessary for the
Government to hire both legal and financial services to develop its own

strategy and to prepare for the negotiations with FT (OrEA).
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4.9.5 Given the timelines that Treasury was facing, the nature of the issues and

the huge value at risk, it was prudent to hire services from advisors with
knowledge of the issues and historical perspective of the transaction. A
proposal was made to the Accounting Officer, Ministry of Finance (Annex
9) to engage HHM to provide legal advisory services as they had been
advisors to the Government on this transaction. Further a proposal was
made to hire Mr. Ashif Kassam of RSM Ashvir on account that Mr.
Kassam was a Government director on the Board of TKL and understood
the issues well in addition to having been part of the advisory team on the
claim of warranties where Government was able to avoid liability on the

claim. In hiring Mr. Kassam the Government had taken due-care to

establish that there was no conflict of interest.

4.9.6 The proposal to hire HHM and Mr. Kassam as legal and financial experts

respectively on direct procurement together with the terms of reference was
presented to the Ministerial Tender Committee for consideration and
approval in accordance with section 74 of the Public Procurement and
Disposal Act, 2005 and the Regulations made thereunder (Annex 10). The
Ministerial Tender Committee on 7™ June, 2012 awarded the legal
advisory consultancy to HHM and the financial advisory services to Mr.
Ashif Kassam (4nnex 11). These procurements and others done within the
period 1% April — 30" June, 2012 were submitted by the Ministry of
Finance to the Public Procurement Oversight Authority in accordance with

section 9 of the Public Procurement and Disposal Act ,2005(Annex 12).

4.9.7 The Ministry of Finance on 20" June 2012 wrote to the Attorney General

for clearance of the contracts (dnnex 13). The AG provided his comments
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with concerns that his approval had not been obtained before
commencement of the procurement of legal services (Annex 14). The
Permanent Secretary/Treasury wrote to the AG informing him that his
comments had been incorporated in the contract and providing the context
within which the legal services were being procured and offered an apology
for having initiated the process before receiving his clearance and also
indicating that the procurement was through the ministerial tender
committee and reported to the Public Procurement and Oversight
Authority (Annex 15). The AG provided his “no objection” for the
appointment of HHM vide letter dated 13 December, 2012 (Annex 2)

4.9.8 As at December 2011, TKL was insolvent with shareholders equity

standing at negative Kshs. 25.547 billion and with loans amounting to
Kshs. 52.470 billion. The company further required an additional Kshs. 10
billion to finance its operations in 2012. Given these scenarios the company
had either to be Iliquidated or restructure its balance sheet. The
shareholders (GoK and OrEA) responsibly decided to provide financial
support to the company for 2012 and restructure the company’s balance
sheet and as a result it was agreed that the shareholders would jointly
provide the required Kshs. 10 billion to the company pro-rata to their
shareholding as provided for in the Shareholders Agreement (SHA) i.e.
GoK Kshs. 4.9 billion & OrEA (FT) Kshs. 5 billion. At the time of
restructuring FT had contributed approximately 90% of the funding and

the Government had not provided its portions of the loans.

4.9.9 During the negotiations the shareholders reviewed the 5 year business plan

and balance sheet restructuring. on the part of Government the Ministry of
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Information and Communications and the Kenya ICT Board was tasked to
review the plan with a view to identifying opportunities that could assist in
the growth of the top line revenues (Annex 16) . The review was done and a
revised business plan agreed upon. Most of the loans were shareholder
loans out of which 90% were FT loans meaning that if a straight forward
conversion of the loans to equity was done then the resulting shareholding
structure would dilute GoK shareholding from 49% to 13% and even in the
scenario that the government provided its full share of the Kshs. 4.9 billion
for 2012 and if all the loans were capitalized, GoK shareholding would still
be diluted to 17%. To avoid a significant dilution of GoK shareholding the
Government team had to negotiate hard and an agreement was reached to

the effect that GoK would accept a 9% dilution on the following terms:-

(1) All GoK shareholder loans would be converted to equity and an
equivalent amount of the OrEA shareholder loans would also be

converted to equity to bring the shareholding structure to 40% for
GoK and 60%for OrEA;

(i) FT and GoK would fund the Kshs. 10 billion on a pro-rata basis pre-

restructuring i.e. FT would provide Kshs. 5.1 billion while GoK would
provide Kshs. 4.9 billion.

(ii1) It is noted that currently only Kshs. 2.5 billion that has been provided
for in the FY 2012/2013. Therefore, should government not be able to

provide the additional Kshs. 2.4 billion, GoK would be diluted further
to 30%;
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(1v) The balance of the FT loans amounting to Kshs. 33.5 billion would be
written off in full.

The transaction was to be implemented by 31* December 2012 which is the
end of TKL Financial Year to deal with the insolvency situation and
therefore the funding and restructuring agreement was agreed to be

finalized by 18™ December, 2012.

4.9.10 A Cabinet paper seeking approval of the Cabinet for the proposed

recapitalization and balance sheet restructuring was jointly sponsored by
the Minister for Finance and the Minister for Information and
Communicatioﬁ. The transaction having been dully approved by the
Cabinet on 22" November 2012(Annex 4) and cleared by the Attorney
General on 20" December, 2012 (Annex 1) was executed by the parties on
23" December, 2012. The Permanent Secretary to the Treasury signed on
behalf of the Government of Kenya (Anmnex 5). The Government
ownership of shares and other investment is owned by the Permanent
Secretary to the Treasury pursuant to section 3 of the Cabinet Secretary to
the Treasury (Incorporation) Act, Cap 101 of the Laws of Kenya. Under

part III of the Public Financial Management Act this is now the Cabinet
Secretary to the Treasury.

4.9.11 Once the two shareholders decided to fund the company, the Investments

Secretary requested that an amount of Kshs. 5 billion be provided to TKL
as loan and again on 22" November, 2012 the Investments Secretary
requested for Kshs. 2.4 billion (dnnex 174, B, & C). to be provided as a
loan to TKL under the revised estimates 2012/2013 indicating that FT
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had provided its full amount while GoK had only provided Kshs. 2.5
billion out of the total Kshs. 4.9 billion (dunex 18). On 22™ March, 2013
the Investments Secretary brought the issue of TKL to the Minister for
Finance, who is the final authority in deciding what items get in the
budget, indicating the implications of failure to provide the resources
(dilution of shareholding by 10% and loss of one board seat) (Annex 19).
On 30™ May, 2013 the Investments Secretary once again wrote to the
Cabinet Secretary requesting for the Kshs. 2.4 billion. The funds were not
available due to competing priorities such as elections, devolution,

infrastructure and social programs, on the limited resource envelope.

4.9.12 The specific Cabinet approval for the dilution of Government

shareholding in TKL was done on 22" November 2012 as follows:-

(i) From 49% to 40% in the event that GoK is able to provide Kshs. 4.9 billion to
Sund the company in 2012. It is noted that only Kshs. 2.5 billion of the required

Kshs. 4.9 billion was provided for in the current GoK printed estimates and has

been disbursed.

(i) From 49% to 30% in the event that GoK is not able to provide the balance of
Kshs. 2.4 billion in F 2012/2013.

Under the specific approval the Minister for Finance, Minister for

Information and Communication and the Attorney General were directed

to take necessary action.
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Committee’s Observations

49.13 The Committee observed that:-

(1)

(i)

(iii)

(iv)

(V)

(vi)

(vii)

A Cabinet paper seeking approval of the Cabinet for the proposed
recapitalization and balance sheet restructuring was jointly sponsored by
the then Minister for Finance and the then Minister for Information and
Communication.

Telkom Kenya Limited was insolvent in 2012 necessitating the need by the
shareholders to recapitalize and restructure the balance sheet of the
company.

The Cabmet had approved the recapitalization and Balance sheet
restructuring of Telkom Kenya Limited on 22" November 2012.

It would have been prudent for the Government to provide the balance of
Kshs. 2.4 billion to avoid the GOK losing 10% and its shareholding going
down to 30 % from 40%.

The failure by the Government to clear the balance of Kshs. 2.4 billion
caused the employees financial insecurity through job losses, loss of tax
payer’s money and the sovereignty as the Company majority shareholders
are foreigners.

The shareholding agreement gave France Telecom more powers in terms of
management as well as ownership through greater shareholding in TKL.
France Telkom provided 90 % of the loans raising questions why FT would
have been so philanthropic to provide the lion’s share of the loans whereas

it would have been provided on a pro-rata basis.
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(viii)

(ix)

(%)

(x1)

(xii1)

(xiii)

The Investments Secretary had requested for resources to cater for the
Government commitment of Kshs. 2.4 billion for Telkom Kenya Limited
recapitalization and balance sheet restructuring.

The National Treasury committed Government to provide Kshs. 4.9 billion
without factoring it in the budget. The National Treasury failed to provide
for the allocation of Kshs. 2.4 billion in the two supplementary budgets of
2012/2013 Financial Year. This was the balance of the commitment that

the Government signed for in the agreement dated 22™ December, 2012.

The Treasury failed to allocate funds to cater for Government commitment
in the recapitalization and balance sheet restructuring of TKI, despite
requests made by the Investments Secretary leading to the dilution of
Government shareholding to 30%.

Due diligence was not followed in the dilution of Government shareholding
in TKL and the provisions of the agreement was not strictly adhered to.
Treasury procured the legal consultancy services of HHM without seeking
prior approval from the Attorney General. They were however granted post
Jacto approval by the Attorney General. .

The ICT Board failed to undertake due diligence in providing market

SUrveys.
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4.10 EVIDENCE BY THE FINANCIAL SECRETARY, THE NATIONAL

TREASURY

Mr. Mutua Kilaka, the Financial Secretary in his written submission on the

restructuring and capitalization of Telkom Kenya Limited (TKL) informed the

Committee that:-

4.10.1 Under the former Constitution there was a distinction between treasury

and the Ministry of Finance though under one Minister. Treasury
functions were functions under the mandate of the Minister for finance
and the permanent secretary treasury while the Ministry provided
administrative and support services for which the Financial Secretary was
the accounting officer. The Investment function was a treasury function
and was exercised by the permanent secretary to the treasury as a body
corporate under section 3 of the Cabinet Secretary to the Treasury

(Incorporation) Act, Cap 101 Laws of Kenya and the Minister for

Finance.

4.10.2 As the Accounting Officer, Ministry of Finance his role was only limited

to the procurement of the financial and legal services for the
recapitalization and restructuring of Telkom Kenya limited which was
done in accordance with the public procurement and disposal act, 2005
and regulations. The issues relating to request for budget allocations to
cater for the Government commitments in the recapitalization of Telkom
Kenya limited were Treasury issues handled competently by the Minister

for Finance, Permanent Secretary to the Treasury and the DGIPE.
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4.10.3 In 2006 the Government hired the International Finance Corporation

(IFC) through the direct procurement method to provide advisory services
for the privatization of TKL. IFC is not allowed to participate in
competitive bids for advisory services floated by Governments because it is
part of the World Bank Group and is owned by Governments including the
Government of Kenya (GoK) and any Government seeking to hire IFC
would have to go through a direct procurement process. It is on this
context that GoK hired IFC to provide financial advisory services for the

TKL transaction. Governments hire IFC for the following reasons;-

(1)  Speed of execution;

(i) IFC has grants that it uses to hire their advisors for the transaction:

(i) TFC brings a high level of professionalism and transparency to a

transaction;

(iv) Brings convening power to a project as it has the backing of the
World Bank Group; and

(v) IFC approaches a transaction from a developmental view point.

4.10.4 IFC hired and funded the rest of the complement of advisors required for

the transaction such as the legal, regulatory and environment; social and
labour; technical telcom strategy; and accounting. In hiring the
consultants IFC goes through a competitive process following its rules and
it is through this process that Hamilton Harrison and Mathews (HHM)

were hired as the local lawyers for the TKL privatization transaction.
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4.10.5 The Attorney General is the legal advisor to the Government and

Treasury always requests the Attorney General to appoint an officer to be
part of the Government team that is handling a transaction (Annex 7). The
Permanent Secretary/Treasury wrote to the Attorney General (AG) on
March 26™ 2012 requesting him to appoint a senior officer (annex) and on
11™ April, 2012 , the AG responded, nominating Ms. Dorcas Achapa,
Deputy Solicitor General to be part of the negotiating team (Annex 8). As
is practice the Government team 1s always supported by commercial
lawyers and given tight timelines treasury hired HHM who had
institutional memory having provided legal advisory services during the
privatization of the company and during the negotiations relating to

warranty claims by France Telcom.

4.10.6 The restructuring and recapitalization for TKL was necessitated by an

insolvency situation which the directors resolved to escalate to the
shareholders for resolution. France Telkom (OrEA) had a strong legal and
financial capacity at their disposal as a commercial entity and therefore
had a strong well laid out strategy. It was therefore necessary for the
Government to hire both legal and financial services to develop its own

strategy and to prepare for the negotiations with FT(OrEA).

4.10.7 Given the timelines that Treasury was facing, the nature of the issues and

the huge value at risk, it was prudent to hire services from advisors with
knowledge of the issues and historical perspective of the transaction. A
proposal was made to the Accounting Officer, Ministry of Finance (Adnnex
9) to engage HHM to provide legal advisory services as they had been

advisors to the Government on this transaction. Further a proposal was
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made to hire Mr. Ashif Kassam of RSM Ashvir on account that Mr.
Kassam was a Government director on the Board of TKL and understood
the issues well in addition to having been part of the advisory team on the
claim of warranties where Government was able to avoid liability on the
claim. In hiring Mr. Kassam the Government had taken due care to

establish that there was no conflict of interest.

4.10.8 The proposal to hire HHM and Mr. Kassim as legal and financial experts

on direct procurement together with the terms of reference was presented
to the Ministerial Tender Committee for consideration and approval as
per the Public Procurement and Disposal Act, 2005 and attendant
regulations (4nnex 10), the Ministerial Tender Committee on 7% June,
2012 awarded the legal advisory consultancy to HHM and the financial
advisory services to Mr. Ashif Kassam (Annex 11). These procurements
and others done within the period 1* April — 30™ June, 2012 were

submitted by the Ministry of Finance to the Public Procurement Oversight
Authority as required by law (Adnnex 12).

4.10.9 The Ministry of Finance on 20® June 2012 wrote to the Attorney General

for clearance of the contracts. The AG provided his comments with
concerns that his approval had not been obtained before commencement
of the procurement of legal services. The Permanent Secretary/Treasury
wrote to the AG informing him that his comments had been incorporated
in the contract and providing the context within which the legal services
were being procured and offered an apology for having initiated the

process before receiving his clearance. The AG provided his no objection
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for the appointment of HHM vide letter dated 13™ December, 2012 (Annex
2)

4.10.10 As at December 2011, TKL was insolvent with shareholders equity

standing at negative Kshs. 25.547 billion and with loans amounting to
Kshs. 52.470 billion. The company further required an additional Kshs.
10 billion to finance its operations in 2012. Given these scenarios the
company had either to be liquidated or restructure its balance sheet. The
shareholders (GoK and OrEA) responsibly decided to provide financial
support to the company for 2012 and restructure the company’s balance
sheet and as a result it was agreed that the shareholders would jointly
provide the required Kshs. 10 billion to the company pro-rata to their
shareholding as provided for in the Shareholders Agreement (SHA) 1i.e.
GoK Kshs. 4.9 billion and OrEA (FT) Kshs. 5 billion. At the time of
restructuring FT had contributed approximately 90% of the funding and

the Government had not provided its portions of the loans.

4.10.11 During the negotiations the shareholders reviewed the 5 year business

plan and balance sheet restructuring. On the part of Government the
Ministry of Information and Communications and the Kenya ICT Board
was tasked to review the plan with a view to identifying opportunities that
could assist in the growth of the top line revenues (Annex 16) . The review
was done and a revised business plan agreed upon. Most of the loans
were shareholder loans out of which 90% were FT loans meaning that if a
straight forward conversion of the loans to equity was done then the
resulting shareholding structure would dilute GoK shareholding from

49% to 13% and even in the scenario that the government provided its full
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share of the Kshs. 4.9 billion for 2012 and if all the loans were capitalized,
GoK shareholding would still be diluted to 17%. To avoid a significant
dilution of GoK shareholding the Government team had to negotiate

hard and an agreement was reached to the effect that GoK would accept

a 9% dilution on the following terms:-

(1) All GoK shareholder loans would be converted to equity and an
equivalent amount of the OrEA shareholder loans would also be

converted to equity to bring the shareholding structure to 40% for
GoK and 60%for OrEA;

(i) FT and GoK would fund the Kshs. 10 billion on a pro-rata basis
pre-restructuring i.e. FT would provide Kshs. 5.1 billion while
GoK would provide Kshs. 4.9 billion. At the time of negotiations
only Kshs. 2.5 billion had been provided for in the FY 2012/2013
budget and to deal with the risk that GoK would not be able to
provide the additional Kshs. 2.4 billion it was agreed that GoK
would be diluted further to 30% and in the event that it was not
able to provide Kshs. 2.4 billion;

(111) The balance of the FT loans amounting to Kshs. 33.5 billion

would be written off in full.

The transaction was to be implemented by 31* December 2012 which is the
end of TKL Financial Year to deal with the insolvency situation and
therefore the funding and restructuring agreement was agreed to be

finalized by 18™ December, 2012.
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4.10.12 A Cabinet paper seeking approval of the Cabinet for the proposed

recapitalization and balance sheet restructuring was jointly sponsored by
the Minister for Finance and the Minister for Information and
Communication. The transaction having been dully approved by the
Cabinet on 22™ November 2012(dnnex 3) and cleared by the Attorney
General on 20™ December, 2012 (Annex 1) was executed by the parties on
23" December, 2012. The Permanent Secretary to the Treasury signed on
behalf of the Government of Kenya (Annex 5). The Government
ownership of shares and other investment is owned by the Permanent
Secretary to the Treasury pursuant to the Cabinet Secretary to the
Treasury (Incorporation) Act, Cap 101 of the Laws of Kenya. Under
section 88 and 89 of the Public Financial Management Act, 2012 this is
now the Cabinet Secretary to the Treasury.

4.10.13 Once the two shareholders decided to fund the company, the

Investments Secretary requested that an amount of Kshs. 5 billion be

-provided to TKL as loan (dmnex 17 A, B & C) and again on 22™

November, 2012 the Investments Secretary requested for Kshs. 2.4 billion
to be provided as a loan to TKL under the revised estimates 2012/2013
indicating that FT had provided its full amount while GoK had only
provided Kshs. 2.5 billion out of the total Kshs. 4.9 billion (4nnex 18). On
22" March, 2013, the Investments Secretary brought the issue of TKL to
the Minister for Finance, who is the final authority in deciding what
items get in the budget, indicating the implications of failure to provide
the resources (dilution of shareholding by 10% and loss of one board seat)

(Annex 20). On 30" May, 2013 the Investments Secretary once again
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wrote to the Cabinet Secretary requesting for the Kshs. 2.4 billion. The
funds were not available due to competing priorities such as elections,

devolution, infrastructure and social programs, on the limited resource

envelope.

4.10.14The specific Cabinet approval for the dilution of Government
shareholding in TKL was done on 22" November 2012 as follows:-

(1) From 49% to 40% in the event that GoK is able to provide Kshs. 4.9 billion to
fund the company in 2012. It is noted that only Kshs. 2.5 billion of the
required Kshs. 4.9 billion was provided for in the current GoK printed

estimates and has been disbursed.

(i) From 49% to 30% in the vent that GoK is not able to provide the balance of
Kshs. 2.4 billion in F 2012/2013.

Under the specific approval the Minister for Finance, Minister for

- Information and Communication and the Attorney General were directed

to take necessary action.

Committee’s Observations

4.10.15 The Committee observed that:-

(1) The Minister for Finance and the Minister for ICT co-sponsored a Cabinet
paper on the recapitalization and balance sheet restructuring of TKL.
(i)  Telkom Kenya limited was insolvent in 2012 necessitating the need by the

shareholders to recapitalize and restructure the balance sheet of the

company.
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(ii1) The Cabinet had approved the recapitalization and balance sheet
restructuring of Telkom Kenya Limited.

(iv) It would have been prudent for the Government to provide the balance of
Kshs. 2.4 billion to avoid the GoK losing 10% and its shareholding going
down to 30 % from 40%.

(v) The Investments Secretary had requested for resources to cater for the
Government commitment of Kshs. 2.4 billion for Telkom Kenya Limited
recapitalization and balance sheet restructuring.

(vi) The failure by the Government to clear the balance of Kshs. 2.4 billion
caused the employees financial insecurity through job losses, loss of tax

payer’s money and the sovereignty as the Company majority shareholders

are foreigners.

(vii) The shareholding agreement gave France Telecom more powers in terms of

management as well as ownership through greater shareholding in TKL.

(viit) France Telkom provided 90 % of the loans raising questions why FT
would have been so philanthropic to provide the lion’s share of the loans

whereas 1t would have been provided on a pro-rata basis.

(ix) The National Treasury committed Government to provide Kshs. 4.9 billion
without factoring it in the budget. The National Treasury failed to provide
for the allocation of Kshs. 2.4 billion in the two supplementary budgets of
2012/2013 Financial Year. This was the balance of the commitment that

the Government signed for in the agreement dated 22" December, 2012.
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(x) The then Minister for Finance failed to allocate funds to cater for

Government commitment in the recapitalization and balance sheet

restructuring of TKL leading to the dilution of government shareholding to
30%.

(xi) Due diligence was not followed in the dilution of Government

shareholding in TKL and the provisions of the agreement was not strictly
adhered to.

(xii) Treasury procured the legal consultancy services of HHM without seeking

approval from the Attorney General. They were however granted post facto

approval by the Attorney General.

5.0 COMMITTEE’S GENERAL OBSERVATIONS

The Committee made the following observations from the evidence adduced and

documents submitted:-

]

Il

The Communications Commission of Kenya presently Communications
Authority of Kenya (CAK) and the privatization commissions were never

involved in the restructuring and recapitalization of TKI, balance sheet

The dilution of Government shareholding in TKL was in breach of the
license agreement since the regulator, CCK, did not approve the
restructuring. The Government never sought CCK’s approval/authority
when it was ceding further shares in Telkom Kenya Limited. The ceding of

shareholding by the Government of Kenya to France Telkom is in breach
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9.3

5.4

Jud

5.6

of provisions of paragraph 23 of license No. TL/MCO/00004 granted by
CCK.

The Minister for Finance delayed to operationalize the Privatization Act,
Cap 485 C even after the President Assented to it. The then Minister for
finance, Hon Amos Kimunya, operationalized the Act through Legal
Notice No 339 of 2007 with the commencement date being 1* January,
2008.

The loss making trend by TKL can be attributed to poor planning and
management strategies and failure by shareholders to invest in the capital
intensive industry. For instance, as part of their market penetration
strategy, Telkom Kenya Limited was charging Kshs. 1.00 shilling while the

interconnectivity cost was Kshs.1.5 shilling therefore making losses.

The privatization of Telkom Kenya was not bearing fruit as the
organization has been incurring losses and that the Government had lost its
shareholding from 40% to 30% as result of expensive restructuring that
required injection of additional capital due to the way the agreement,

negotiations and financing was done.

Participative decision making by the management and shareholders was
needed to address the issues that Telkom Kenya was facing. According to

the CEO, he was not aware of the decision and agreements that were

entered into by the shareholders.
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5.7  While privatization is important, there is need for a joint effort by the

Ministries to protect strategic infrastructure and Government investments

in the country.

5.8  The issue of Telkom Kenya Limited was akin to share fixing arising from
the fact that the Government only managed to raise Kshs. 2.5 billion of the

required Kshs. 4.9 billion and could not raise the balance of Kshs. 2.4
billion.

5.9 Alcazar Capital LLC, whose ownership remains suspicious, mysteriously
pulled out of the partnership with France Telecom during the negotiations

for recapitalization and restructuring of the balance sheet of TKL with the

Government of Kenya.

5.10 The Ministry of Finance and the Ministry of ICT did not involve
stakeholders such as the Privatization Commission; and the
Communication Authority of Kenya (formerly CCK) in the negotiations

thus did not protect the public interest during TKL restructuring.

5.11 Telkom Kenya failed to notify the Communication Commission of Kenya
(Communications Authority of Kenya) contrary to provisions of paragraph
23 of License No. TL/MCO/00004 granted by CCK on its change of share
structure as stipulated in the license thereby making the organization’s

operations following the change of share structure illegal.
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5.13

5.14

Tl

J.16

s Bl

The State Law Office was not involved in the initial stages of the
transaction contrary to section 19 of the Office of the Attorney General
Act. The Attorney General however approved the Shareholder Agreement.
The Ministry of Finance had used the services of private consultants for
financial and legal consultancies contrary to section 19 of the Office of the
Attorney General Act No. 49 of 2012 and Government Circular No:
AG/1/2005 of 29" June, 2005.

A Cabinet paper seeking approval of the Cabinet for the proposed
recapitalization and balance sheet restructuring was jointly sponsored by
the then Minister for Finance and the then Minister for Information and

Communication.

Telkom Kenya Limited was insolvent in 2012 necessitating the need by the
shareholders to recapitalize and restructure the balance sheet of the

company.

The Cabinet had approved the recapitalization and balance sheet

restructuring of Telkom Kenya Limited on 22" November 2012

The Government ownership in companies is normally held in trust by the

permanent Secretary Treasury.

The Treasury entered into an agreement to provide Kshs. 4.9 billon without
a budgetary provision. The Government paid Kshs. 2.5 billion but no
provision was made in the budget for the Kshs. 2.4 billion. The Treasury

84

The  Special Report of the Public Investments Committee on the Privatization,

Recapitalization and Restructuring of the Balance Sheet of Telkom Kenya Limited



5.18

committed the Government without budgetary provision and failed to

factor the commitment in the supplementary budgets of 2012/2013.

The Investments Secretary had requested for resources to cater for the
Government commitment of Kshs. 2.4 billion for Telkom Kenya Limited

recapitalization and balance sheet restructuring.

5.19 The Treasury failed to allocate funds to cater for Government commitment

5.20

5.21

9.22

in the recapitalization and balance sheet restructuring of TKL leading to

the dilution of government shareholding to 30%.

Government shareholding in TKL was diluted from 40% to 30% due to
failure by the Government to provide funds as agreed between the
shareholders when restructuring the balance sheet of Telkom Kenya
Limited. The Treasury failed to ensure that the commitment of Kshs. 2.4

billion was factored into the subsequent supplementary budgets of
2012/2013.

The National Treasury did not apply due diligence in the identification of
France Telkom as a strategic investor during the bidding for privatization
of Telkom Kenya Limited. Alcazar Capital LLC which was in partnership

with France Telkom remains a mystery and its real owners not known

The ownership of Alcazar Capital LLC purportedly owned by Agility

Group Company, one of the companies in consortium with France

Telecom is not known.
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5.24

5.25

326

32T

The true shareholders of Orange Participations, S.A and OrEA S.A have
not been fully disclosed. The conduct of France Telkom, Orange
Participations, S.A and OrEA S.A during the privatization (bidding),

recapitalization and balance sheet restructuring was suspicious.

The circumstances and reasons that led to drastic disinvestment of Alcazar
Capital LLC (a Company that was purportedly owned by the Agility
Group) in OrEA on 2™ August, 2012 are not known. The consideration
paid to Alcazar Capital LLC on exit from TKL is also unknown.

Telkom Kenya Limited paid salaries of employees of Mobicom, a private
Company for one year. This was at time when TKL was making losses and

required new financial injections by the shareholders including GoK.

Telkom Kenya Limited has been and is still being audited by private
auditors. In the past the Auditor General has not been able to audit TKL
due to the minority shareholding by the Government. There is need to
amend part III of the Public Audit Act, 2003 and the State Corporation
Act, Cap 446, Laws of Kenya to comply with Article 229(5) of the
Constitution to provide for an express provision for the Auditor General to

audit all Government investments including where GoK shareholding is
less than 50 %.

There is a need for an amendment to Companies Act Cap 486 requiring all

shareholders in registered companies in Kenya whether privately owned,
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public or which the Government has shares to be named and identified in

the records of the Registrar of Companies so as to make it easier to identify

parties in investigations.

5.28 There is a clear lack of clarity about the market valuation of TKL even at

6.0

the privatization stage. The basis of value of Kshs. 50.98 billion that was

used at the time of privatization of TKL is not known and has never been

made public.

COMMITTEE’S RECOMMENDATIONS

Arising from the evidence adduced by witnesses and the observations thereof, the

Committee recommends, that:-

6.1

6.2

6.3

EACC to investigate officials from the Ministry of Finance/National
Treasury and the Ministry of Information, Communication and
Technology who were involved in the entire process of privatization,
recapitalization and restructuring of the balance sheet of Telkom Kenya
Limited from the year 2007 to date.

Ethics and Anti-Corruption Commission should investigate the National
Treasury for committing the Government to sign a recapitalization and
restructuring agreement without making sure there is an adequate

budgetary provision contrary to Section 26 (6) of the Public Procurement
and Disposal Act, 2005.

Ethics and Anti-corruption Commission should investigate the ownership,

identity, legal existence and location of Alcazar Capital LLC and
determine their role in privatization and subsequent suspicious exit from

TKL during the recapitalization and restructuring of the balance sheet of
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6.4

6.5

6.6

6.7

6.8

TKL. This should shed more light to the Kenyan public on circumstances
surrounding their entry and subsequent suspicious exit from TKL

EACC should investigate the true ownership, identity and legal existence
of Orange Participations, S.A and OrEA S.A.

The Government reconsiders its privatization of Telkom Kenya Limited
and the recapitalization and restructuring agreement in light of the loss
making trend by TKL. Further the shareholders should review the
performance of the Board of Directors and top management at TKL.
EACC should investigate the assets of TKL pre-and post privatization with
a view to establishing the actual value of assets owned by TKL and
possible recovery of assets misappropriated by various individuals during
the establishment and subsequent privatization of TKL. The same
investigations should extend to all top past and present management of
TKL and the officials involved in the division of assets and liabilities of the
defunct KPTC among the three entities namely: Postal Corporation of
Kenya (PCK or Posta); Communication Commission of Kenya (CCK) and
Telkom Kenya Ltd (TKL).

The National Treasury engaged private legal and financial consultants
without the approval of the Attorney General as required by law. The then
Accounting Officer Ministry of Finance/Treasury should be held
accountable for failure to follow due process of the law in engaging legal
consultants since this was contrary to section 17 of the Office of the
Attorney General Act No. 49 of 2012 and Government Circular No:
AG/1/2005 of 29" June, 2005.

The Government never sought CCK’s approval/authorization when it was

ceding further shares in Telkom Kenya Limited. The ceding of
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6.9

6.10

6.11

6.12

shareholding by the Government of Kenya to France Telkom was in
breach of license provisions. The Directors (Principal Secretaries, State
department for Information, Communication and Technology (ICT) and
the National Treasury) who sit at the Board of TKIL on behalf of the
Government of Kenya should be held responsible for contravention of the
provisions of paragraph 23 of License No. TL/MCO/00004 granted by
CCK. |

The ceding of shares by Government of Kenya to TKL was illegal and the
Government should therefore regain its rightful shareholding at TKL prior
to the recapitalization and restructuring process.

There is a clear lack of clarity about the market valuation of TKL even at
the privatization stage. The basis of value of Kshs. 50.98 billion that was
used at the time of privatization of TKL is not known and has never been
made public. The National Treasury and the Auditor General should
undertake an audit and valuation of the assets of TKL to determine the
financial and economic worth of TKL pre and post privatization.

EACC undertakes investigations to determine the circumstances that led to
the drastic and suspicious disinvestment of Alcazar Capital LLC (a
Company that was purportedly owned by the Agility Group) in OrEA on
2™ August 2012 a few months prior to the recapitalization and
restructuring of TKL..

Ethics and Anti-Corruption should investigate the rationale and the role of
formation of OrEA, Orange Participation S.A; Alcazar Capital LLC; and
Agility Group in the bid for France Telkom in the privatization,

recapitalization and restructuring of the balance sheet of Telkom Kenya

Limited.
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6.13

6.14

6.15

6.16

6.17

The Government should either:-

(iii)  Renegotiate with the aim of recovering a higher shareholding of at
least 35.1 % in line with its contribution of Kshs. 2.5 billion and the
recapitalization and restructuring agreement; or

(iv) The Cabinet Secretary, National Treasury should ensure that the
Kshs. 2.5 billion that was paid by National Treasury is refunded
together with interest at market rate back dated to 1% January, 2013.

EACC should investigate circumstances under which Mr. Ashif Kassam

and Mr. Mohammed Nyaoga were appointed as Directors by GoK in

Telkom Kenya Limited. The Commission should investigate further as to

whether there was conflict of interest in the appointment of Mr. Ashif

Kassam as the Director representing GoK in Telkom Kenya and at the

same time acting as financial consultant for GoK in the restructuring and

recapitalization of TKL.

All future GoK privatization must be guided by the Privatization Act and

other relevant laws and the Office of the Attorney General should be fully

involved in all Government contracts and negotiations in accordance to

Office of the Attorney General Act.

Any future engagement between the Government of Kenya and France

Telkom, Orange Participations, S.A and OrEA S.A. should be scrutinized

thoroughly properly with due diligence undertaken.

The Government should relook at the policy on privatization of key and

strategic public mvestments with a view to ensuring that due diligence are

properly carried out and the public interest is fully protected at all times.
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6.18

6.19

6.20

6.2]..

6.2.2

05

National Treasury and the Auditor-General should ensure that Telkom
Kenya Limited recovers all salaries of employees of Mobicom Ltd paid for
by Telkom Kenya Limited.

The Cabinet Secretary for ICT should terminate with immediate effect the
contract under which Telkom Kenya Limited manages a state-owned
National Fibre Network (NOFBI). This is to protect public interest
concerns and the future of ICT in Kenya

The Communications Authority of Kenya should develop an
implementation framework for sharing of infrastructure by telecom services
operators and in the wider telecommunication sector.

The Competition Authority should investigate claims of uncompetitive and
protectionist behavior by some operators in the telecommunication sector.
In addition it should undertake a study on the efficiency of the
telecommunications market in Kenya with a view to providing measures to
address the failures in the market and report to Parliament.

Part IIT of the Public Audit Act, No. 12 of 2003 and part IV of the State
Corporation Act, Cap 446, Laws of Kenya be amended to comply with
Article 229 (5) of the Constitution to provide for an express provision to the
Auditor General to audit all Governmenf investments including where
GoK shareholding is less than 50 %.

The Companies Act, Cap 486, be amended to make it mandatory for all
shareholders in registered companies in Kenya whether privately owned,
public or which the Government has shares to be named and identified in

the records of the Registrar of Companies.
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MINUTES OF THE FORTY NINTH SITTING OF THE PUBLIC INVESTMENTS
COMMITTEE HELD ON TUESDAY, AUGUST 27, 2013 IN COMMITTEE
ROOM 7, MAIN PARLIAMENT BUILDINGS AT 9.30 AM

0O NO G AW

PRESENT:
Hon. Adan Keynan, M.P. — Chairperson
Hon. Kimani Ichung'wah, M.P. - Vice Chairperson
Hon. Bernard Munyoki Kitungi, M.P.
Hon. Beatrice Nyaga, M.P.
Hon. Mwadeghu Thomas, M.P
Hon. Bare Shill, M.P. ’
Hon. Ogutu John Omondi, M.P.
Hon. Njogu Barua, M.P.
Hon. Paul Otuoma, M.P.

10. Hon. Sammy Mwaita, M.P.

11. Hon. Cornelly Serem, M.P.

12. Hon. Korei Ole Lemein, M.P.

13. Hon. Onesmus Njuki, M.P.

14. Hon. Eng. John Kiragu, M.P.

15. Hon. John Aluoch Olago, M.P.

16. Hon. Wafula Wamunyinyi, M.P.
17. Hon. Chrisanthus Wamalwa, M.P.

ABSENT WITH APOLOGY

Hon. Dr. Oburu Oginga, M.P.

Hon. Irungu Kang’ata, M.P.

Hon. Mary Keraa Sally, M.P.

Hon. Adan M. Nooru, M.P.

Hon. John M. Nyaga, M.P

Hon. Francis Nyenze Mwanzia, M.P.

GEFERR =

ABSENT WITHOUT APOLOGY

1. Hon. Abdullswamad Sheriff, M.P.

2. Hon. Mithika Linturi, M.P.
3. Hon. Major (Rtd) John Waluke, M.P.
4. Hon. Johana Ngeno, M.P.

IN - ATTENDANCE - NATIONAL ASSEMBLY

Mr. Rana Tiampati - Principal Clerk Assistant II
. :



Mr. Rogers Munyoki - Audio Officer
Mr. Michael Njenga - Parliamentary Intern

KENYA NATIONAL AUDIT OFFICE

Mr. Charles Nyanyuki - Ag. Director
Mr. Obed Chweya - Manager
Mr. R. N. Bichanga - Manager

INSPECTORATE OF STATE CORPORATIONS

Mr. Inoti Mwangi - Senior Assistant Inspector General

THE NATIONAL TREASURY

Mr. Humphrey Mugu - Representative of Investments Secretary

MINUTE NO. 258 /2013 EVIDENCE: PRIVATIZATION COMMISSION

Mr. Solomon Kitungu, Executive Director, Privatization Commission appeared
before the Committee to adduce evidence on the privatization of Telkom Kenya

Limited.

-

MINUTE NO. 259/2013 BRIEF BY THE AUDITOR GENERAL

The Auditor General informed the Committee that:-
(i) Government shareholding has dropped from 49% to 30%.

(ii) Treasury has injected about Kshs. 6.9 Billion. However the Government
undertook to honour its undertaking to retain the 49% which it has not.

(iii)Kshs. 2.9 billion was agreed to be paid and budgeted however this was

never done.

(iv)Auditor General requeste‘d to quantify the value of Telkom Kenya Limited
including assets, liabilities and others.

(v) The Auditor General by tradition does not audit Telkom Kenya Limited as
it is not a-statutory body due to the low Government sharcholding (less
than 50%). However so along as the Government owns part of Telkom, it

must be audited.



(vijThe Auditor General was summoned by the Treasury on the role in
auditing Telkom Kenya Limited. The Auditor General undertook to brief
the Committee in writing on the meeting between them and Treasury.

MINITE NO. 260/2013 PRIVATIZATION OF TELKOM KENYA LIMITED

Mr. Kitungu briefed the Committee as follows, that:-

(i) The Privatization Commission is established under section 3 of the
Privatization Act, 2005. The Commission commenced its operations in
January 2008 following the gazettement of Legal Notice No. 397 of 4th
December, 2007. '

(ii) There is a list of public sector assets approved by the Cabinet to be
considered for privatization and subsequently privatized once the approval
process is completed. The current privatization programme was approved
by cabinet on 11th December, 2008 and gazetted on 14t August, 2009.
(list tabled)

(iii)The privatization process involves several steps among them; approval of
the privatization programe by the Cabinet, preparation of a detailed
privatization proposal by the Commission, approval of a detailed
privatization proposal by the Cabinet and presentation to Finance,
Planning and Trade Committee of Parliament, transaction implementation.

The Committee further heard that:-

(iv)There was restructuring of Telkom (K) and not privatization which involves
re-issuance and transfer of shares. .

(v) The Commission was not involved in the privatization of Telkom Kenya
since it took place before the Act was operationalized.

(vi) Privatization should only be on what is in the privatization programme (25
States Corporations) as approved by Cabinet.

(vii) The Commission was not aware of the transfer of shares in Telkom
Kenya. .

(viii) Any act being undertaken in Telkom Kenya involving transfer of shares
or shareholding is illegal.

MINUTE NO. 261 /2013 COMMITTEE OBSERVATIONS

The Committee made the following observations:-

(i) Telkom Kenya was not privatized since the Privatization Act was not
operationalized at the time.



(ii) The definition of privatization limits the process which was undertaken

(iii) Further privation of Telkom took place in December 2012 and early
2013. »

(iv)The Government reneged on its undertaking to pay some money to
Telkom Kenya Limited.

(v) The Telkom issue revolves around the transfer of shares and rights issue.

MINUTE NO. 262/2013 MEETING WITH THE ATTORNEY GENERAL

The Members raised concern that the Attorney General had failed to appear
before the Committee. The Committee resolved to invite the Attorney General
together with all the other witnesses lined up on the privatization of Telkom

Kenya Limited.

MINUTE NO. 263/2013 ADJOURNMENT

The meeting was adjourned at Ten Minutes past Twelve O’clock.

..................................

(Chairperson)



MINUTES OF THE FIFTY FIRST SITTING OF THE PUBLIC INVESTMENTS
COMMITTEE HELD ON WEDNESDAY, AUGUST 28, 2013 IN COMMITTEE.
ROOM 7, MAIN PARLIAMENT BUILDINGS AT 3.00 PM

PRESENT:

Hon. Adan Keynan, M.P. — Chairperson

Hon. Kimani Ichung’wah, M.P. — Vice Chairperson
Hon. Bernard Munyoki Kitungi, M.P.

Hon. Beatrice Nyaga, M.P.
Hon. Bare Shill, M.P.

Hon. Paul Otuoma, M.P.
Hon. Irungu Kang’ata, M.P.
Hon. Cornelly Serem, M.P.
Hon. Onesmus Njuki, M.P.
. Hon. Sammy Mwaita, M.P.
. Hon. Mithika Linturi, M.P.
. Hon. Francis Nyenze Mwanzia, M.P.

. Hon. Mwadeghu Thomas, M.P
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ABSENT WITH APOLOGY

Hon. Dr. Oburu Oginga, M.P.

‘Hon. John Aluoch Olago, M.P.
Hon. Mary Keraa Sally, M.P.
Hon. Adan M. Nooru, M.P.
Hon. John M. Nyaga, M.P

Hon. Johana Ngeno, M.P

Hon. Korei Ole Lemein, M.P.

. Hon. Eng. John Kiragu, M.P.

9. Hon. Ogutu John Omondi, M.P.

10. Hon. Wafula Wamunyinyi, M.P.
11. Hon. Chrisanthus Wamalwa, M.P.
12. Hon. Njogu Barua, M.P.

N B R e

ABSENT WITHOUT APOLOGY

1. Hon. Abdullswamad Sheriff, M.P.
2. Hon. Major (Rtd) John Waluke, M.P.



IN - ATTENDANCE

NATIONAL ASSEMBLY

Mr. Nicholas Emejen - Principal Clerk Assistant I
Mr. Rogers Munyoki - Audio Officer

Mr. Michael Njenga - Parliamentary Intern

KENYA NATIONAL AUDIT OFFICE

Mr. Charles Nyanyuki - Ag. Director
Mr. Justus Kimiri - Manager

INSPECTORATE OF STATE CORPORATIONS

Mr. Patrick Muturi - Assistant Inspector General

THE NATIONAL TREASURY

Mr. Humphrey Mugu - Representative of Investments Secretary

MINUTE NO. 285/2013 EVIDENCE: COMMUNICATIONS COMMISSION OF
: KENYA (CCK)

Mr. John Omo, the Acting Director General, Communications Commission of
Kenya appeared before the Committee and the briefed it on the privatization of
Telkom Kenya and the role of the Communications Commission in the

privatization of Telkom.

MINUTE NO. 286 / 2013 EVIDENCEON THE PRIVATIZATION OF
TELKOM KENYA LIMITED

Mr. John Omo, the Acting Director General, CCK accompanied by Mr.
Christopher Kemei, Director CCK and Mr. Matano M. Ndaro, Director CCK
appeared before the Committee to adduce evidence on the role of the
Communications Commission of Kenya in the privatization of Telkom Kenya
Limited. He informed the Committee that:-

(i) The Communications Commission of Kenya was not involved in the
privatization of Telkom Kenya Limited (TKL). Its role is only limited to the
licensing of Telkom Kenya Limited and as a regulator of the industry.



(ii) According to the license issued to Telkom Kenya Limited, the Commission
has to be notified of the intention by Government to cede shareholding.
The Commission granted the Government permission to cede its
shareholding in Telkom Kenya in the initial entry of Orange Telkom. It is a
condition on the license that the ceding of shareholding be notified to the
Communications Commission of Kenya and its concurrence sought.

(iii)The Government did not however seek CCK’s authorization on further
ceding of shareholding in Telkom Kenya after the initial shareholding.

(iv)The license issued to Telkom Kenya Limited is similar to those that
Safaricom and other large players in the industry received.

(v) The regulator (CCK) and NEMA promote the sharing of resources by
industry players and has advised key players to work towards the sharing
of facilities such as ducts, masts etc.

(vi) Promotions by various key players in the industry have not had negative
impact on Government revenue. CCK ensures that promotions do not
interfere with healthy competition throughout the period of the promotion.
Telkom and other players had in the past written to CCK individually
complaining of unfair competition. The Commission investigated the
matter and communicated to them.

(vi) CCK had advertised for. regional Telkom operators but there were no
bidders and the idea fizzled out.

The Committee further heard that it is possible for foreigners to own greater
shareholding in public entities but where CCK’s authorization is required
then the Government has to seek the permission of the regulator before
céding any shares in the public entity or Corporation concerned.

MINUTE NO. 287/2013 COMMITTEE OBSERVATIONS

The Committee made the following observations:-

(i) The Communications Commission. of Kenya was never involved in the
privatization of Telkom Kenya Limited. )

(ii) The Government never sought CCK’s approval/authorization when it was
ceding further shares in Telkom Kenya Limited.

(iii)The ceding of shareholding to France Telkom is in breach of licence
provisions.

(iv)Telkom Kenya was making losses since they were charging less that the
interconnectivity charges. Telkom is charging 1.00 shilling while the
interconnectivity cost is 1.5 shillings.

3



The Communications Commission of Kenya undertook to provide a detailed
brief on the privatization of Telkom Kenya Ltd in two weeks time.

MINUTE NO. 288/2013 ANY OTHER BUSINESS

The Committee considered its program of activities for the upcoming week and

adopted it.

MINUTE NO. 289/2013 ADJOURNMENT

The meetmg was adjourned at Twenty Five Minutes past Four O’clock.

@\ ‘ ) _' ]
Signed:.. \ﬁ%\u ,@ ......... Dates.ie. / U}/‘Zu /)/

(Chalrperson)




MINUTES OF THE 62"° SITTING OF THE PUBLIC INVESTMENTS COMMITTEE
HELD AT COMMITTEE ROOM 7, MAIN PARLIAMENT BUILDINGS ON
MONDAY, SEPTEMBER 18, 2013 AT 3.30 PM

PRESENT:

Hon. Adan Keynan, MP - Chairperson
Hon. Kimani Ichung’wah, MP - Vice Chairperson
Hon. Francis Nyenze, MP - :
Hon. Cornelly Serem, MP
Hon. Bare Shill, MP
Hon. Korei Ole Lemein, MP
Hon. Adan M. Nooru, MP
Hon. John M. Nyaga, MP
Hon. Njogu Barua, MP

. Hon. Irungu Kang’ata, MP

. Hon. Onesmus Njuki, MP

. Hon. Mwadeghu Thomas, MP

. Hon. Paul Otuoma, MP

. Hon. John Olago Aluoch, MP

.Hon. Dr. Oburu Oginga, MP

. Hon. Major (Rtd) John Waluke, MP

. Hon. Ogutu John Omondi, MP

. Hon. Mary K. Sally, MP -

. Hon. Wafula Wamunyinyi, MP

. Hon. Bernard Munyoki Kitungi, MP

. Hon. Chrisanthus Wamalwa, MP
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ABSENT WITH APOLOGY
1. Hon. Beatrice Nyaga, MP
2. Hon. Johana Ngeno, MP

1. Hon. Sammy Mwaita, MP

2. Hon. Mithika Linturi, MP

3. Hon. Eng. John Kiragu, MP

4. Hon. Abdullswamad Sheriff, MP

IN-ATTENDANCE
KENYA NATIONAL ASSEMBLY

1. Ms. Esther Nginyo - Clerk Assistant ITI
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2. Ms. Rahab Chepkilim - Hansard recorder
3. Mr. Michael Njenga - Parliamentary Intern

KENYA NATIONAL AUDIT OFFICE

1. Mr. Ronald Bichanga - Manager, Audit
2. Mr. Justus Ole Kimiri - Senior Supervisor

MINUTE NO. 352 / 2013EVIDENCE: TELKOM KENYA LIMITED

Mr. Michel Ghossein Managing Director Telkom Kenya Ltd (TKL), accompanied by:-
(i) Ms. Bonny Okumu, C(;mpany Secretary (TKL), -
(ii) Mr. George Mlaghui, Acting Chief of Communications,
(iii) Edward Wachira — CEO , GDCC

appeared before the Committee to adduce evidence on the Privatization of Telkom Kenya
Limited. ‘

MINUTE NO. 353/2013 PERSONS ACCOMPANYING TELKOM (K) CEO

The Committee noted that contrary to introductions made by TKL, some of the persons
accompanying the TKL. CEO were not employees of Telkom Ltd and as a result the
Committee directed that proper introductions and identification be done by all the
witnesses. The committee further directed that witnesses be put under oath. :

MINUTE NO. 354/2013 EVIDENCE BY THE CHIEF EXECUTIVE OFFICER

The Chief Executive Officer informed the Committee, that:-

(i) The asset and liabilities of Telkom Kenya prior and after privatization were as follows;

TKL (million | 31/12/2008 | 21/12/2009- | 31/12/2010 | 21/12/2011 | 31/12/2012
Kshs.)

Total Assets 38,957 42175 48,759 44,434 43,715
Total S 26,697 40,736 57,508 69,981 27,056
Iiabilities . )
Equities 12,260 1,439 (8,749) | (25,547) 16,659

(ii) Government capitalization in Telkom Kenya post privatization is as follows;

GOK loans in 2008 2009 2010 2011 2012
Millions

Amount 0 2,500 1,000 0 2,500
Date of signature 23/09/2009 20/12/2010 10/08/2012




(i) The current Government shareholding is 35,614,848 shares out of the total
118,716,160 which 1s equivalent to 30% stake of Telkom Kenya Limited.

(iv) The current sharcholders of Orange East Africa (SA) are 100% owned by Orange SA
formerly France Telecom S.A.

(v) The challenges facing Telkom Kenya include; stiff competition in the sector, pricing
structures, regulatory environment, vandalism of cables, way leaves, litigation, bad
debt and delayed payments by Government and parastatals, delayed VAT refunds and
impact of cost of living.

(vi) He was not privy to the shareholding structure of the company.

(vii) The role of France Telkom in the privatization process was to negotiate with the
Government of Kenya.

(viil)) Telkom Kenya Limited is owed Kshs. 1.6 billion by the Government of Kenya and
another Kshs 563 million by Kenya Revenue Authority.

(ix) TKL had 18,000 employees and the company did retrenchment in phases. In 2009,
3000 - 4,000 employees were released with benefits. However, there is a court case on
employees benefit claiming Kshs. 3-4 billion.

(x) Alcazar a company incorporated in Dubai had a consortium with France Telecom
51% worth USD 395 Million during the time of bidding however Alcazar is no longer
a shareholder of Telkom Kenya and as at June, 2012, TKIL was owned by the
Government of Kenya and Orange East Africa.

(xi) The CEO as a shareholder holds one nominal share of the five shares that are held in
trust. He did not sign the Shareholders Loan Agreement with the Government of
Kenya but his Deputy had signed on his behalf but the management was not part of
the negotiation since they were not part of the Board.

(xi1) Telkom Kenya is not paying dividends as it currently not making profit.

(xi11) The shareholders of France Telkom are Mr. Eddy Njoroge, Mr. Daniel Delestre, Mr.
Sebastien Foyer, Mr. Gerald Rice, Mr.Marc Rennard and the Shareholders from the
GOK were Mrs. Esther Koimett, Mr. Ashif Kassam; Mr. Mohamed Nyaoga and Mr.
Joseph Tiampaty.

(xiv) Telkom Kenya did not notify Communications Commission of Kenya on its change in
share holding structure. ' '

(xv) Mobicom Kenya Limited is owned by Mr. Paul Ndungu and Mr. Joel Kibe. The
company is not a shareholder in Telkom Kenya but is TKL network distributor.

MINUTE NO. 355/2013 COMMITTEE OBSERVATIONS

The Committee observed that:-

(i) The issue of Telkom Kenya Limited was a case of share fixing arising from the fact
that the Government only managed to raise Kshs. 2.4 billion of the required Kshs. 4.9
billion and could not raise the balance of Kshs. 2.5 billion.
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(i) Alcazar Capital Limited, whose ownership remains unknown pulled out of the
partnership with France Telecom during the negotiations with the Government of

Kenya.

(iii) Telkom Kenya failed to notify the Communication Commission of Kenya on its
change of share structure as stipulated in the CCK Act thereby making the
organization’s operations following the illegal.

(iv) The management was running the organization with no knowledge of its going on
following claims by the CEO that he was not part of the negotiations.

The Committee was concerned how Mobicom Ltd changed working with Safaricom Ltd to
partner with Telkom Kenya Limited in network distribution.

MINUTE NO. 356/2013 ADDITIONAL INFORMATION

The Committee directed that management provides the following information in writing by
28™ September, 2013:-

o Chronology of events leading to the current status of Telkom Kenya Ltd;

o Directorship of Telkom Kenya;

o Directorship of Alcazar Limited,;

» Directorship of Mobicom;

o Number of shares held by Alcazar;

s How much was paid by France Telecom for the shares of Alcazar Ltd; and

e The action that Telkom Kenya would take against the lawyers for not advising them
in the transaction.

MINUTE NO. 357/2013 ADJOURNMENT

There being np other business, the meeting adjourned at Forty Minutes past Five O’clock.

Si@ed%.ﬁ\&%kﬁ_ \‘ |

(Chairperson)




MINUTES OF THE 63" SITTING OF THE PUBLIC INVESTMENTS COMMITTEE
HELD ON THURSDAY, 19™ SEPTEMBER, 2013 IN COMMITTEE ROOM 7, MAIN
PARLIAMENT BUILDINGS AT 3.00 P.M.

PRESENT

Hon. Adan Keynan, MP - Chairperson
Hon. Kimani Ichung’wah, MP - Vice Chairperson
Hon. Sammy Mwaita, MP :
Hon. Bare Shill, MP :
Hon. Korei Ole Lemein, MP
Hon. John M. Nyaga, MP
Hon. Irungu Kang’ata, MP
Hon. Onesmus Njuki, MP
Hon. Mwadeghu Thomas, MP

. Hon. Olago Aluoch, MP

. Hon. Major (Rtd) John Waluke, MP

. Hon. Ogutu John Omondi, MP

. Hon. Mary K. Sally, MP

Hon. Wafula Wamunyinyi, MP

..Hon. Bernard Munyoki Kitungi, MP

. Hon. Chrisanthus Wamalwa, MP
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ABSENT

Hon. Francis Nyenze, MP
Hon. Cornelly Serem, MP
Hon. Adan M. Nooru, MP
Hon. Mithika Linturi, MP
Hon. Beatrice Nyaga, MP
Hon. Njogu Barua, MP
Hon. Eng. John Kiragu, MP
Hon. Johana Ngeno, MP
Hon. Abdullswamad Sheriff, MP
Hon. Paul Otuoma, MP

. Hon. Dr. Oburu Oginga, MP
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IN-ATTENDANCE:

KENYA NATIONAL ASSEMBLY

1. Mr. Nicholas Emejen - Principal Clerk Assistant I
2. Ms. Esther Nginyo - Clerk Assistant II1
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3.

Mr. Rodgers Kilungya - Hansard reporter

4. Mr. Michael Njenga - Parliamentary Intern

KENYA NATIONAL AUDIT OFFICE

1. Mr. Obed Chweya - Seﬁior Manager

2. Ms. Mercy Mukiri - Manager Audit

3. Mr. Charles Kinuthia - Assistant Manager

MINUTE NO. 458/2013: PRELIMINARIES

The Chairperson called the meeting to order and prayers were said by Hon. Muthomi
Njuki, MP.

MINUTE NO. 259/2013: CABINET SECRETARY, NATIONAL TREASURY

Mr. Henry Rotich, Cabinet Secretary, the National Treasury appeared before the

Committee to adduce evidence on the recapitalization and restructuring of the balance

sheet of Telkom Kenya Ltd. He informed the Committee that:-

(1)

(i)

(iii)

@1v)

The Government plays a role of a shareholder in companies where it has invested as
provided for in the Company law. The Government carries the shareholder
responsibilities and may be called upon by its co-shareholder to address challenges
that may be facing the companies it has invested in.

In 2007, the Government became a minority shareholder as it sold 51% of the shares
in Telkom Kenya Limited to Orange East Africa and therefore Telkom Kenya ceased
being a Corporation under the State Corporations Act.

Telkom Kenya Limited launched its GSM network in the 2™ half of 2008. The
Company has made significant investment in the expansion of its network, IT and
management systems, rationalization and trainihg of staff and in capacity and brand
building.

The funding of the Company’s investments came from the shareholders loans with

~

Orange East Africa providing 90 % of the loan. A joint Memorandum by the
Minister for Finance and the Minister for Information Communication was drawn
requesting the cabinet to approve the capitalization and balance sheet restructuring of
TKL. The Cabinet approved the recapitalization and restructuring of the balance

sheet of Telkom Kenya Limited in November 2012.



V)

(vi)~

(vii)

(vii1)

(ix)

(x)

(x1)

(xii)

Despite the significant investments, the Company has been posting losses which
necessitated the need for the shareholders to inject capital. As a result the
shareholders decided to develop a sustainable business plan for 2012 to 2016 as well
as have balance sheet restructuring to restore the Company’s solvency position. The
shareholders decided to provide financial support to the Company in 2012 and to
restructure the Company’s balance s}_leet.

As per the shareholding agreement, the Company would get loans from its

- shareholders as per the shareholders pro-rata. The Government of Kenya however,

did not provide its portion of the loans and France Telecom had contributed 90% of
the funding hence the dilution of GoK shareholding.

In 2012, the Company had accumulated liabilities and required Kshs. 10 billion from
its shareholders on pro-rata basis. OrEA provided its full share of Kshs. 5.1 billion
while GOK only provided Kshs. 2.5 billion which had been approved in the
expenditure estimates for financial year 2012/2013, leaving a balance-of Kshs. 2.4
billion.

The shareholders loans as at 30" June, 2013 stood at GOK; Kshs. 4.4 billion and
France Telecom; Kshs. 44 billion, implying that if loans were to be recapitalized,
Government shareholding would be dﬂuted. to 13 %.

The Government team held negotiations with France Telecom (FT) and agreed that
GoK would cede 9 % shareholding from 49 % to 40 % and the GoK shares be
converted to equity, bringing shareholding structure to 40 % for GoK and 60 % for
France Telkom.

With the GoK failing to provide the balance of Kshs. 2.4 billion, a further dilution of
30% of its shares was agreed upon. The balance of the F'T loans amountmg to Kshs.

33.5 billion would be written off in fuil, ’
The balance sheet restructuring process was to be completed by the Telkom Kenya
Financial year which ends on 31% December. The funding and restructuring
agreement was to be finalized by 18" December, 2012 and on 21% December, 2012
the conversion agreement was signed.

Further negotiations provided that in event that GoK may not provide Kshs. 2.4

billion, it was agreed that conversion of loans to equity would still be done and more



of the .Ioans of FT would be capitalized leading to further dilution of GoK
shareholding to 30% and OrEA at 70%. However, GoK would have an opportunity
to get back to 40% shareholding if it provided Kshs. 2.4 billion by 30" June 2013.

(xii1) The restructuring proposal was approved by the Cabinet on 22™ November, 2012,
while the Balance Sheet restructuring was cleared by the Attorney General on 20"
December, 2012.

(xiv) The first restructuring of TKL was undertaken within the context of privatization
through the sale of 60% shareholding in Safaricom to GOK. The privatization of
TKL was completed before the Privatization Act(Cap 485C) was operational with
the process being undertaken by an Inter-ministerial Committee chaired by the
Treasury. __

(xv)  The Government had other pressing obligations such as funding election hence the

failure to provide the balance of Kshs. 2.4 billion.

MINUTE NO. 260/2013 - COMMITTEE OBSERVATIONS

1. The Committee made the following observations, that:-

.(1) It would have been prudent for the Government to provide the balance of Kshs. 2.4
billion to avoid the GOK shareholding going down to 30 % from 40% thereby the
Government losing 10 %. X

(ii) The failure by the Government to clear the balance of Kshs. 2.4 b.illlion caused the

employees financial insecurity through job losses, loss of tax payer’s money and the
sovereignty as the Company majority shareholders are foreigners.

(iii) France Telkom provided 90% of the loans raising questions as to why FT would
have been so philanthropic to proyide the lion’s share of the loans whereas it would
have been provided on a pro-rata basis. ’

(iv) The National Treasury committed Government to providé Kshs. 4.9 billion
without factoring it in the budget. The National Treasufy failed to provide for the
allocétion of Kshs. 2.4 billion in the two supplementary budgets of 2012/2013
financial year. This was the balance of the commitment that the Government

signed for in the agreement dated 27" December 2012.



(v)  Due diligence was not followed in the dilution of Government shareholding in

TKL and the provisions of the agreement were not strictly adhered to.

MINUTE NO. 361/2013: ADJOURNMENT

There being no other business, the meeting was adjourned at Twenty Five Minutes past
Four O’clock.

Signed.. (/ \\ﬁ%&m,\ ......... Date: ......... /‘)Zg/Zf//}ﬁ

(Chalrperson)




MINUTES OF THE 82"" SITTING OF THE PUBLIC INVESTMENTS COMMITTEE
HELD ON THURSDAY, OCTOBER 24, 2013 IN COMMITTEE ROOM 7, MAIN
PARLTAMENT BUILDINGS AT 9.30AM

PRESENT:

1. Hon. Adan Keynan, M.P. — Chairperson

2. Hon. Kimani Ichung’wah, M.P. — Vice Chairperson
3. Hon. Ogutu John Omondi, M.P.

4. Hon. Onesmus Njuki, M.P.

5. Hon. Paul Otuoma, M.P.

6. Hon. John Aluoch Olago, M.P.

7. Hon. Dr. Oburu Oginga, M.P.

8. Hon. Njogu Barua, M.P.

9. Hon. Abdullswamad Sheriff, M.P.
10. Hon. Korei Ole Lemein, M.P.

11. Hon. Chrisanthus Wamalwa, M.P.
12. Hon. John M. Nyaga, M.P
13."Hon. Eng. John Kiragu, M.P.

14. Hon. Bernard Munyoki Kitungi, M.P.

15. Hon. Major (Rtd) John Waluke, M.P.
16. Hon. Johana Ngeno, M.P.

17. Hon. Sammy Mwaita, M.P.

18. Hon. Beatrice Nyaga, M.P.

19. Hon. Mithika Linturi, M.P.

ABSENT WITH APOLOGY ®

Hon. Wafula Wamunyinyi, M.P.
Hon. Francis Nyenze Mwanzia, M.P.

Hon. Mwadeghu Thomas, M.P.
Hon. Adan M. Nooru, M.P.
Hon. Bare Shill, M.P.

Hon. Irungu Kanglata, M.P
Hon. Mary Keraa Sally, M.P.

Hon. Cornelly Serem, M.P.
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-IN-ATTENDANCE

NATIONAL ASSEMBLY

Mzr. Nicholas Emejen - Principal Clerk Assistant I
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Ms. Esther Nginyo - Clerk Assistant I1I
Rahab Chepkilim - Audio Officer
Mr. Michael Njenga - Parliamentary Intern

KENYA NATIONAL AUDIT OFFICE

Mr. Charles Nyanyuki - Acting director, Audit
Mr. Ronald bichanga - Manager Audit
Mzr. Obed Chweya - ~ Ag. Manager, Audit

MINUTE NO. 467/2013 EVIDENCE: MINISTRY OF INFORMATION.
COMMUNICATION AND TECHNLOGY

The Cabinet Secretary, Ministry of Information, Communication and Technology, Mr.
Fred Matiangi accompanied by:-

(1) Joseph Tiampati - Principal Secretary

(i) Paul Mugambi

(iii)Daniel Obaru — Policy Expert

(iv)Henry Mungasia - Director Administration
(v) Vincent Adul - Policy Expert

appeared before the Committee to adduce evidence on the restructuring and privatization
of Telkom Kenya limited.

Failure by the Cabinet Secretary to honor Committee Invitations

Membeérs expressed concern that the Cabinet Secretary had failed to attend committee
meetings in spite of three consecutive invitations. The Cabinet Secretary apologized to the
Committee for having failed to attend Committee Meetings. He informed the Committee
that his absence was occasioned by national duties assigned by the President and that he

had written to the Committee requesting rescheduling.

The Committee considered the apology by the Cabinet Secretary and resolved to indulge the
Cabinet Secretary.

The Cabinet Secretary briefed the Committee as follows:-
(i) Restructuring of Kenya Post and Telecommunication Corporation (KPTC)

(a) The enactment of the Communications Commission of Kenya Act,1998 ushered in
reforms in the communications sector that were initiated by the government in 1996 in
collaboration with the IMF. The act formed the basis for the restructuring of the KP &

2



TC which was launched in 1999 and led to the separation of the corporation into three
 entities:-
1. Kenya Postal Corporation of Kenya — Postal Corporation of Kenya Act, 1998
2. Communications Commission of Kenya (CCK) - Communication industry
regulator
3. Telkom Kenya Limited (TKL) — Created under the Companies Act.

(b) The Communications Commission of Kenya in July, 1999 issued licenses to TKL in
all areas of its operations and to ensure that the company was able to compete
effectively in the telecommunications market it was granted a 5 year license to operate
exclusively in Nairobi and given a monopoly on long distance, internet backbone and
Global Mobile Personal Communications Services (GMPCS). The exclusivity period
ended in 2004 with the liberalization of the telecommunications industry which
brought in Safaricom, Kencell and Econet (YU).

(c) Despite the 5 year monopoly the company’s profitability continued to decline due to
loss of market share, rising levels of debt and a bloated workforce.

(i1) Telkom Kenya Limited post privatization

Under the shareholders agreement signed.during the privatization process Orange East
Africa (OrEA) owned 51% of the company and is responsible for the management .OrEA
has also made investments in IT and managements systems, rationalization and training of
staff and brand building. Most of the funding has been provided by loans, the majority of
which have been provided by shareholders with France Telkom providing about 90% of the
funding. Despite the huge investments the company has not been able to make a turn
-around and has instead contintied to post huge losses.

(iii) Operational challenges facing Telkom Kenya Limited - The company faces the
following operational challenges:-

(a) Short terms loans from shareholders, the bulk of which is in Euros posing an exchange
risk to the company.

(b) Vandalism — frequent copper and fibre cuts causing frequent disruption of services.
(c) Fragmentation of the market by four operators thus stiff competition.
(iv) Privatization of Telkom Kenya Limited

During the privatization of Telkom Kenya Limited eight companies purchased bid
documents but only four met the bids submission deadline and only three qualified in the
technical evaluation:-



(a) France Telecom S.A (in consortium with Alcazar Capital Limited) - US$ 390
Million, '

(b) Telkom South Africa — US$ 282.8 Million

(c) Reliance Communications of India — US$ 221.001 Million

France Telecom presented the highest financial bid and was awarded the tender to purchase
51% of Telkom Kenya Limited shares. France Telecom started its operations on 21*
December, 2007 and subsequently lauriched its orange brand in Kenya.

(v) Shareholders in Telkom Kehya Limited and their shareholding

The investments in TKL have been provided by shareholders through loans. Based on the
shareholders agreement, funding from shareholders was to be provided on a pro rata basis
but due to the tight budget position the Government of Kenya has not been able to fund its
portion of the loans. As a result France Telecom has provided about 90% of the
shareholders funding through loans resulting in dilution of Government shareholding in the
company as a result of France Telecom provided loans being converted to equity.

The current shareholding in Telkom Kenya Limited is as follows:-

° Frar_lce telecom — 70% shareholding

e Government of Kenya - 30% shareholding
TKL is therefore a private company since the government is a minority shareholder
(vi) Role of the Ministry in the privatization of Telkom Kenya Limited

The Ministry of Information Communication Technology is responsible for ICT policy
formulation and together with the National Treasury has been involved in developing the
framework for the privatization of Telkom Kenya Limited. The two Ministries are
Government representatives on the Board of Directors of the Company. ICT Ministry only
sits at the Board to offer policy advisory and not a representative of the Government.

The Cabinet Secretary requested that the session be in camera due to security concerns and
sensitivity of the matter. The Committee considered the request and pursuant to Article 118
and Standing Order 198 the meeting was held in camera.

The Cabinet Secretary informed the Committee that the Government and by extension the
people of Kenya had spent a lot of resources and time in building the assets and other
investments in Telkom Kenya Limited. The privatization of Telkom Kenya means that the
country has lost national fundamental/assets. While privatization is not a bad policy per se
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it is important that good decisions are made and that value for money is realized and
national security interests are safeguarded.

He further informed the Committee that the privatization of TKI and the dilution of
Government shares in TKL means that the telecommunication sector in Kenya is in the
hands of foreigners since all the companies are controlled by foreign interests. Under an
agreement TKL was allowed to manage 5,000 kilometers of fibre optic cable that was
installed using government funds. The Cabinet Secretary raised concern that a private
individual had been issued with frequencies belonging to security agencies. '

The Committee considered the information by the cabinet secretary and resolved that the
public be invited since the issues discussed did not warrant an in camera session.

Members raised concern that the dilution of government shareholding in TKIL, was in breach
of license agreement since the regulator CCK’s was not consulted.

The Committee directed that the Cabinet Secretary prepares a detailed brief on the.
privatization of Telkom Kenya Limited and attach the following documents and
information:-

(a) Minutes of meeting that authorized the dilution of Government shares in TKL,
(b) Letters inquiring into the dilution of Government shareholding in TKL,

(©) Recapita_llization agreement

(d) Shareholders agreement,

(e) Alcazar shareholding the its owners,

(f) Mobicom shares in TKTL,

(g) Agreement to manage fibre optic cables.
(h) TKL assets register before and after privatization.

Members observed that there was need fro the government to renegotiate and increase its

shareholding in TKL to 49%. The Committee requested that Attorney General conducts a

special audit on TKI - privatization, TKL assets prior and after privatization,
recapitalization, Government shareholding, rrianagement of fibre optic cables, valuation of
shares and valuation report.



MINUTE NO. 468/2013 - ANY OTHER BUSINESS

The Committee resolved that the following be invited to appear before it so as to finalise on
the issue of Telkom Kenya Limited:-

(a) Chairman of TKL and the Board of Directors;
(b) The Attorney General; and
(c) Mobicom Kenya Limited.

MINUTE NO. 469/2013 ADJOURNMENT

There being no other business, the meeting adjourned at Forty Five Minutes past Eleven
O’clock.

Signed s Y ' R ‘

(Chairperson)



MINUTES OF THE 90™ SITTING OF THE PUBLIC INVESTMENTS COMMITTEE
HELD AT COMMITTEE ROOM 7, MAIN PARLIAMENT BUILDINGS ON
MONDAY, NOVEMBER 11, 2013 AT 4.00 PM

PRESENT:

Hon. Adan Keynan, MP - Chairperson
Hon. Kimani Ichung’wah, MP - Vice Chairperson
Hon. Francis Nyenze, MP ~
Hon. Cornelly Serem, MP

Hon. Bare Shill, MP

Hon. Korei Ole Lemein, MP

Hon. Adan M. Nooru, MP

Hon. John M. Nyaga, MP

. Hon. Njogu Barua, MP

10. Hon. Irungu Kang’ata, MP

11. Hon. Onesmus Njuki, MP

12. Hon. Mwadeghu Thomas, MP

13. Hon. Paul Otuoma, MP

14. Hon. John Olago Aluoch, MP

15. Hon. Dr. Oburu Oginga, MP

16. Hon. Major (Rtd) John Waluke, MP

17. Hon. Ogutu John Omondi, MP

18. Hon. Mary K. Sally, MP

19. Hon. Wafula Wamunyinyi, MP

20. Hon. Bernard Munyoki Kitungi, MP

21. Hon. Chrisanthus Wamalwa, MP

00N oL A W

ABSENT WITH APOLOGY
1. Hon. Beatrice Nyaga, MP
2. Hon. Johana Ngeno, MP

ABSENT

1. Hon. Sammy Mwaita, MP

2. Hon. Mithika Linturi, MP

3. Hon. Eng. John Kiragu, MP

4. Hon. Abdullswamad Sheriff, MP



IN-ATTENDANCE
KENYA NATIONAL ASSEMBLY

1. Ms. Esther Nginyo - Clerk Assistant 111
2. Ms. Rahab Chepkilim - Hansard recorder
3. Mr. Michael Njenga - Parliamentary Intern

KENYA NATIONAL AUDIT OFFICE

1. Mr. Ronald Bichanga - Manager, Audit ~ |
2. Mr. Justus Ole Kimir1 - Senior Supervisor, Audit

MINUTE NO. 503/ 2013 EVIDENCE: MOBICOM LIMITED

Mr. Joel Kibe, Managing Director Mobicom Ltd accompanied by his lawyer Mr. James
Kamau appeared before the Committee to adduce evidence on the Privatization of Telkom
Kenya Limited. He informed the Committee that:-

(i) The shareholders of Mobicom Kenya Limited are, Paul Ndungu, the late anyone
and Joel Kibe. Currently there are only two directors.

(ii) Telkom Kenya Limited is performing poorly. Due to the current operations and poor
performance of TKL the Government should only have limited shareholding in the
company. There is need for a clear road map on the Telkom Kenya Limited

business.

(iii) Mobicom was a key distributor of Safaricom Kenya Limited but was approached by
Mr. Ashif on the roll out of Telkom Kenya Limited due to Mobicom’s vast
experience in distribution. He expected to roll out 2000 BTS’s but so far less than
1000 BTS’s have been rolled out by TKL. Mobicom was also promised as part of
the deal to leave Safaricom a single dealership /only distributor and payment of its
staff salaries for one year.

(iv) Mobicom is not a shareholder in Telkom Kenya but is TKL network distributor.

(v) While working with Safaricom Limited, Mobicom used to earn a residual income of
Kshs. 12 million per month. This has decreased with the partnership with TKL.

MINUTE NO. 504/2013 ADDITIONAL INFORMATION

The Committee directed that Mr. Joel Kibe provides a comprehensive report on the
following:-

e Incentives offered to Mobicom by TKL before leaving Safaricom Limited,;



e Reasons as to why TKL has not expanded as envisaged — 2,000 BTS against the
current 1,000 BTS;

e Margin of profit made by Mobicom while working with Safaricom and TKL;

MINUTE NO. 505/2013 ADJOURNMENT

There being no othgr business, the meeting adjourned at Thirty Minutes pasf Five O’clock.

(Chairperson)



nM]NUTES OF THE 94™ SITTING OF THE PUBLIC INVESTMENTS COMMITTEE
HELD ON WEDNESDAY, NOVEMBER 13, 2013 IN COMMITTEE ROOM 7, MAIN
PARLIAMENT BUILDINGS AT 10.00 A.M

PRESENT:

Hon. Adan Keynan, M.P. — Chairperson

Hon. Kimani Ichung’wah, M.P. — Vice Chairperson
Hon. Francis Nyenze Mwanzia, M.P.

Hon. Cornelly Serem, M.P

Hon. Adan M. Nooru, M.P.
Hon. Mithika Linturi, M.P

Hon. John M. Nyaga, M.P
Hon. Onesmus Njuki, M.P.

Hon. Johana Ngeno, M.P.
. Hon. Abdullswamad Sheriff, M.P.

. Hon. Ogutu John Omondi, M.P.

. Hon. Paul Otuoma, M.P.

. Hon. John Aluoch Olago, M.P.

Hon. Mary Keraa Sally, M.P.

. Hon. Major (Rtd) John Waluke, M.P.
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ABSENT WITH APOLOGY

Hon. Wafula Wamunyinyi, M.P.

Hon. Mwadeghu Thomas, M.P.
Hon. Bare Shill, M.P. -
Hon. Irungu Kang’ata, M.P

Hon. Dr. Oburu Oginga, M.P.
Hon. Bernard Munyoki Kitungi, M.P.
Hon. Chrisanthus Wamalwa, M.P

Hon. Sammy Mwaita, M.P.
9. Hon. Njogu Barua, M.P.

10. Hon. Korei Ole Lemein, M.P. .
11. Hon. Eng. John Kiragu, M.P.
12. Hon. Beatrice Nyaga, M.P.
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NATIONAL ASSEMBLY

- Mr. Nicholas Emejen - Principal Clerk Assistant I
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Mr. Joash Kosiba - Fiscal Analyst
Ms. Rahab  Chepkilim - Audio Officer
Mr. Michael Njenga - Parliamentary Intern

KENYA NATIONAL AUDIT OFFICE

Mr. Isaac Ngayai - Manager, Audit
Mr. Obed K. Chweya - Senior Assistant Manager, Audit

INSPECTORATE OF STATE CORPORATIONS

Jane M. Weru — Assistant Inspector General

MINUTE NO. 512/2013 EVIDENCE BY THE ATTORNEY GENERAL ON THE
PRIVATIZATION OF TELKOM KENYA LIMITED

The Attorney General, Prof. Githu Muigai appeared before the Committee to brief it on the
restructuring and privatization of Telkom Kenya Limited.

He briefed the Committee as follows:-

Privatization of Telkom Kenya Limited

(i) The privatization of Telkom Kenya Limited by the Government in 2007 was as a result
of concerns in the performance of Telkom Kenya Limited. Through privatization the
Government sold 51% of its stake to France Telecom and retaining 49% equity

ownership.

Share purchase agreement between the Government of Kenyan and France Telecom

. (i) In 2010 TKL shareholders, GoK and France telecom entered into a cooperation
agreement to make Telkom Kenya Limited more competitive in the market and address
underlying issues of poor performance including warranty claims.

(i) France Telkom I the period 2010 —2012 through its local subsidiary orange east Africa
continued to shore up TKL’s balance sheet through shareholder loans amounting to
Kshs. 33 billion. The Government of Kenya did a similar action but at a lower threshold
compared to France Telecom. Despite these capital inputs TKI was technically

" insolvent in the beginning of FY 2012/2013.

(iv) Under clause 9 of the shareholders agreement of 21% December 2007 the parties agreed
to recapitalize and restructure TKL in a tax neutral manner by:-



e Providing additional capital injection into TKT, amounting to Kshs. 10 billion,
pro rated to their capital shareholding structure of 49:51 (France Telecom Kshs.
5.1 Billion and GoK 4.9 Billion)

e France Telecom writing off its 33 Billion shareholder loans to TKL in exchange
for government diluting its shareholding by 9%.

o Government writing off its shareholder loans within the broad framework of this
agreement. '

(v) The Cabinet in December, 2012 approved the recapitalization and restructuring
program of TKL with the aim of providing the company with operating capital and
critical investment to bring it back to profitability.

(vi) France telecom made its capital injection of Kshs. 51 billion by 31* December, 2012
but the Government of Kenya did not meet its deadline and only made available Kshs.
2.5 Billion against its total obligation of Kshs. 4.9 Billion. With this level of capital
mjection, the targeted shareholding of 60%:40% could not be achieved.

(vit) The agreement had in its provisos anticipated a situation where one party would not
have made its prorated contribution and provided as follows:-

o Government of Kenya (GoK) would be entitled to a lower ownership threshold
- adjusted to the percentage of its actual contribution.

e GoK would be entitled to claw back its lost shareholding threshold if it paid into
TKL the balance of Kshs. 2.4 billion by 30" June, 2013.

(viii) The Government was unable to pay its balance of Kshs. 2.4 billion as it had only
provided for Kshs.2.5 billion in its budget estimates for the financial year 2012/2013.
Consequently by December 31* 2012 the Government shareholding in TKT., dropped
to 30%. Thus by the Government failing to meet its entire financial obligation by
exercising the claw back option, GoK ceded a further 10% of'its target shareholdmg on
TKL while France Telecoms shareholding increased to70%.

S

Stakeholders in Telkom

(ix) The primary stakeholders in Telkom Kenya. Limited are its investors, employees,
customers and suppliers.

Current shareholding in Telkom Kenya Limited

(x) The shareholders of TKL according to the 2013 returns are:-
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(a) Treasury/GoK — 35,614,848 Shares

(b) Orange East Africa S.A. - 83,101,307 sh'ares
(©) Michaei Barre — 1 sharé

(d) Michael Ghog.sein — 1 share

(e) Marc Rennard 1 share

€3] Olix'zier Froissart — 1 share

(g) Orange participations - 1 sh.are

Shareholders of companies that have shares in Telkom Kenya limited. ’

(xi) The office of the Attorney General is not in a position to give the shareholders of
Orange East Africa S.A. and orange participation who hold shares in TKL as they are
foreign companies and thus their details are not available from the companies registry.

Role of the Attorney General in the privatization of Telkom Kenya Limited

(xii) The role of the Attorney General in commercial matters is to ensure that commercial
contracts or.agreements are legally sound and conform to Cabinet directions where
applicable. The commercial viability or soundness of a commercial contract is outside
the ambit of the AG’s office as such maters are within the mandate of other institutions
such as the National Treasury. '

(xiii) The advice given by the Attorney General in commercial matters is limited to the
legality of contracts or agreements and conformity to Cabinet directions if any.
Ministries are however permitted to seek private counsel subject to gaining approval
from the Attorney General.

(xiv) The Attorney General's office was not privy to the negotiations that led to the
conclusion of the technical and commercial deal as the Ministry of Finance sought
independent legal counsel from the private sector. The Attorney General’s office was
however involved in confirming that the subsequent agreements drafted by the
independent legal counsel were sound from a legal perspective and complied with the
conditions issued by the Cabinet.

(xv) The Ministry of Finance sought clearance of the Attorney General after they had
already contracted legal and financial consultancies. The Ministry had already hired
the services of Hamilton, Harrison and Mathews (HHM) to provide legal support and
Mr. Ashif Kassam of RSM Ashvir to provide financial support.

4



(xvi) The Attorney General vetted the draft agreements for conformance with Cabinet
conditions and for contractual soundness and subsequently granted the legal clearance
sought on the basis that the agreements were legally sound from a legal perspective

~ and conformed to the relevant Cabinet decision.

(xvi))Good commercial and financial advice was not fully provided and appreciated.
Prudent financial and legal advice was not offered.

MINUTE NO. 513/ 2013 - COMMITTEE OBSERVATIONS

The Committee observed that:-

(1) The State Law Office was not involved in the transaction contrary to the State Law
Office Act.
(i1) Treasury failed to factor in the Government financial obligation of Kshs. 2.5 Billion in
the 2011/2012 Budget. _
(i11) The ownership of Alcazar Plc, one of the companies in consortium with France
Telecom is not known.
(iv) The GoK should consider renegotiate the contract in light of the issues of compliance
.of the law and agreement governing shareholders and licensing taking into account
that TKL is a strategic asset.
The Committee directed that the Attorney General provides the details of the shareholders

of Alcazar PLC

MINUTE NO. 514/2013 ADJOURNMENT

There being no ot}{er business, the meeting adjourned at Fifty Minutes past Eleven O’clock.

}
Signed: &// by

(Chairperson)




MINUTES OF THE 100TH SITTING OF THE PUBLIC INVESTMENTS
COMMITTEE HELD ON WEDNESDAY, 27T NOVEMBER, 2013 IN
COMMITTEE ROOM 7, MAIN PARLIAMENT BUILDINGS AT 3.00 PM

PRESENT:

Hon. Adan Keynan, M.P. — Chairperson

Hon. Kimani Ichung’wah, M.P. — Vice Chairperson
Hon. Sammy Mwaita, MP

Hon. Cornelly Serem, MP

Hon. Bare Shill, MP

Hon. Korei Ole Lemein, MP

Hon. Adan M. Nooru, MP

Hon. Mithika Linturi, MP

. Hon. John Nyaga, MP

10. Hon. Irungu Kang’ata, MP

11. Hon. Eng. John Kiragu, MP

12. Hon. Onesmus Njuki, MP

13. Hon. Johana Ng’eno, MP

14. Hon. Mwadeghu Thomas, MP

15. Hon. Dr. Paul Otuoma, MP

16. Hon. Major (Rtd) John Waluke, MP
17. Hon. Ogutu John Omondi, MP

18. Hon. Mary Keraa Sally, MP
19..Hon. Bernard Munyoki Kitungi, MP

R (B0 O 5 Rk

ABSENT WITH APOLOGY

1. Hon. Francis Nyenze, M.P.
2. Hon. Olago Aluoch, MP

ABSENT

Hon. Beatrice Nyaga, M.P.

Hon. Njogu Barua, MP

Hon. Abdullswamad Sheriff, MP
Hon. Dr. Oburu Oginga, MP
Hon. Wafula Wamunyinyi, MP
Hon. Chrisanthus Wamalwa, MP

G o B0 B

IN - ATTENDANCE

NATIONAL ASSEMBLY

Mr. Nicholas Emejen - Principal Clerk Assistant T
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Ms. Esther Nginyo - Clerk Assistant
Mr. Rogers Munyoki - Audio Officer
Mr. Michael Njenga - Parliamentary Intern

KENYA NATIONAL AUDIT OFFICE

Mr. Charles Nyanyuki - Ag. Director
Mr. Obed Chweya - Senior Manager
Mr. R.N. Bichanga - Manager

INSPECTORATE OF STATE CORPORATIONS

Mr. Maingi Inoti - Senior Assistant Inspector General

MINUTE NO. 570/2013 EVIDENCE: TELKOM KENYA LIMITED

Mr. Edward Njoroge, Chairman, Telkom Kenya Limited Board,
accompanied by Mr. Ashif Kassam, Director, Mr. Mohammed Nyaoga,
Director, Mr. Daniel Delestre, Director, Mr. Sebastien Fayard, Director,
Mr. Olivier Froissart, Director, Mr. Gerald Ries, Director, Mrs. Esther
Koimett, Investment Secretary and Alternate Director, The National
Treasury, Ms. Bonnie Okumu, Company Secrétary and Ms. Joyce Karanja,
Legal Officer appeared before the Committee to adduce evidence on the
Telkom Kenya Restructuring. The Chairman informed the Committee

that; .

(i) The Board was grateful for the opportunity availed to it to clarify to the
Committee on issue of the balance restructuring which had been
misunderstood as the privatization of Telkom Kenya Ltd (TKL).

(ii) According to the Shareholders Agreement signed in 2007, the Government
of Kenya (GOK) with 49% shareholding was entitled to nominate four (4)
directors while Orange East Africa (OrEA) with 51% shareholding was
entitled to nominate five (5) directors to the Board.

(iii) The following were the Directors Telkom Kenya Limited as introduced:

e Cabinet Secretary of Treasury (Alternate is the Investment
Secretary _ Mrs. Esther Koimett)

e Principal Secretary —Mr.-Joseph Tiampati
e Mr. Ashif Kassam

e Mr. Mohammed Nyaoga



e Mr. Daniel Delestre

o Mr. Sebastien Fayard
" e Mr. Olivier Froissart

e Mr. Edward Njoroge

(iv)The main roles of the Board of Directors were to provide the strategic
direction of the Company, to approve the necessary policies-and procedures:
to run the company, to provide oversight accountability for the company
_and to provide fiduciary and duty of care responsibilities for and oni behalf -
of all stakeholders.

(v) On assets and liabilities of TKL prior and after privatization, the net assets
of the Company had dropped from Kshs. 12,260 in 2008 to a negative Kshs.
25,547 by the end of 2011.

(vi)The government capitalization in TKL post privatization was 6 billion upto
2012. Including the interest for the period, the total owing to GOK was
Kshs. 7.1 billion.

(vi) The current Government Shareholding as at 9% May, 2013 was
35,614,848 shares out of total 118,716,160 shares in the Company
representing 30% stake in TKL.

(viii) At the time of the bid for TKL, Orange Participations S.A.(a fully owned
subsidiary of France Telecom) set up Orange East Africa S.A (OrEA)
registered in France. The other shareholder of OrEA with 21.5% was
Alcazar, owned a 100% by Agility Group. In 2012, Agility disinvested in
OrEA leaving Orange Participation as the only shareholder of OrEA.

(ix)Mobicom had never been a shareholder of TKL or OrEA directly or indirectly.

(x) Alcazar Capital LLC that owned 21.5% shareholding of OrEA until 2012
was different from Alcazar Capital Limited registered in the Dubai
International Financial Center which is a management company that had
never held shares of TKL nor or OrEA directly or indirectly.

(xi)The shareholders of Mobicom included;
a). Paul W. Ndungu - 45%
- b). Joel K. Kibe - 45%

c). Jacob Anyona (deceased) 10%
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(xii) By Decembwe, 2011, TKL was insolvent and in 2012, the Board had the
options of either declaring it insolvent or getting the shareholders to write off
or capitalize their debt. The Board requested the shareholders to finance the
needs of the Company for 2012 to a tune of Kshs. 10 billion on a pro rata
basis. OrEA would pay Kshs. 5.1 billion while GOK would pay Kshs. 4.9

billion.

(xiii) OrEA paid up its pro rata share of Kshs. 5.1 billion while the GOK agreed
to fund its share in 2 tranches — the first tranche of Kshs. 2.5 billion was
received in December , 2012 while the second tranche of Kshs. 2.4 billion

was to be received on or before the end of June 2013.

(xiv) It was also agreed that there would be 2 steps for the conversion of
shareholders’ loans into TKL shares; the outstanding loans as of December
2012 of the GOK (Kshs. 7.1 billion) and part of the loan for OrEA (Kshs.
16.6 billion) to be converted into new TKL shares with GOK owning 30% and
OrEA 70% of the shares. In the second step, if GOK paid its second tranche
of Kshs. 2.4 billion, the ownership ratio of TKL would be adjusted to 40%
GOK and 60% OrEA. The GOK however failed to meet its obligation and

hence there was no ownership ratio adjustment.

(xv) The performance of TKL was below expectations over the past 5 years.

‘(xvi) The challenges facing TKL included

Competition issues

Pricing structures

Regulatory environment

Cable cuts due to vandalism.

High wayleavés cost.

Litigation

Bad debts and delayed payments by parastatals and GOK
Delayed VAT refunds

Impact of cost of living and related expense.



(xvii) The Attorney General as the Legal Advisor had been informed-about
restructure through a correspondence and had in turn allocated an officer
from his office to handle the matter (correspondence to be availed by'the
Investment Secretary)..

(xviii) The business had been valued for USD 300 million, however, France
Telecom bid for USD 390 million. ’

(xix) TKL had disposed off some of its land to finance the business. Other
non-core assets would also be disposed off.

(xx) OrEA would continue investing in the business with the hopé that
market situation would change with Orange being a global Brand.

(xxi) France Telecom invested in Kenya due to the country’s strategic position,
stability and-growth potential.

(xxii) The government could not honour its Kshs. 2.4 billion obligation as the
time,-there were other urgent and pressing needs.

(xxiii) TheA money that was provided by the shareholders was to be used in
financing capital expenditure and the losses that the company was
incurring.

MINUTE NO. 571/ 2013 - COMMITTEE OBSERVATIONS

The Committee observed that should Telkom Kenya Limited have been run
profitably, the government investments would have borne profit.

Further, the Committee observed that no due diligence was conducted in the
privatization process and therefore, it appeared like there was a scheme to run
the company at a loss and later sell it off.

MINUTE NO. 571/2013 - ADDITIONAL INFORMATION

The Committee directed the Directors to provide it with the TKL Asset Register
and the correspondence written to the Attorney General seeking legal opinion.

MINUTE NO. 572/2013 - ADJOURNMENT

The meeting was adjourned the meeting at Thirty Five Minutes past Six
O’clock.

Signed:.._(_.,,/.l./..)... I 800 B ot
(Chairperson)




MINUTES OF THE 48™ SITTING OF THE PUBLIC INVESTMENTS COMMITTEE
HELD ON WEDNESDAY APRIL 23*° 2014, IN MOMBASA, SAROVA WHITE
SANDS IN MOMBASA AT 2.30 PM

PRESENT:

Hon. Adan Keynan, CBS M.P. — Chairperson

Hon. Kimani Ichung'wah, M.P. — Vice Chairperson
Hon. Francis Nyenze Mwanzia, M.P.
Hon. Bare Shill, M.P

Hon. Adan M. Nooru, MBS, M.P.
Hon. Chrisanthus Wamalwa, M.P
Hon. Abdullswamad Sheriff, M.P.
Hon. John M. Nyaga, M.P

Hon. Dr. Paul Otuoma,EGH, M.P.
Hon. Beatrice Nyaga, M.P.

Hon. Cornelly Serem, M.P

Hon. Dr. Oburu Oginga, M.P

Hon. John Aluoch Olago, M.P.

Hon. Johana Ngeno, M.P.

Hon. Onesmus Njuki, M.P.

Hon. Mithika Linturi, M.P

Hon. Mwadeghu Thomas, M.P.
Hon. Irungu Kang’ata, M.P

Hon. Bernard Munyoki Kitungi, M.P
Hon. Eng. John Kiragu, M.P.

Hon. Njogu Barua, M.P.

Hon. Sammy Mwaita, M.P.

Hon. Korei Ole Lemein, M.P.

Hon. Ogutu John Omondi, M

ABSENT WITH APOLOGY

Hon. Major (Rtd) John Waluke, M.P
Hon. Mary Keraa Sally, M.P.
Hon. Wafula Wamunyinyi, M.P.

IN - ATTENDANCE

NATIONAL ASSEMBLY
Mr. Nicholas Emejen Principal Clerk Assistant
Mr. Abdullahi Aden First Clerk Assistant
Mr. Joash Kosiba Fiscal Analyst

Mr. Wilson Dima Legal Officer



OFFICE OF THE AUDITOR GENERAL

Mr. Kalinda Mulli — Office of the Auditor General

INSPECTORATE OF STATE CORPORATIONS

Mr. Nelson Kweya - Inspector in the Office of the Inspectorate of State Corporations

MINUTE. NO. 112 /2014 - ADOPTION OF THE REPORT ON THE
RECAPITALIZATION AND BALANCE SHEET
RESTRUCTURING OF TELKOM KENYA
LIMITED

The Committee considered it's Report on the Recapitalization and Balance Sheet
Restructuring of Telkom Kenya Limited and unanimously adopted it after being proposed
by Hon. Bare Shill, MP and seconded by Hon. Chrisanthus Wamalwa, MP.

MINUTE NO. 113 /2014 ADJOURNMENT

There being no other business, the Chairperson adjourned the meeting at Thirty Minutes
past Six O’clo

. /) |
Signed: Ceeciriea e AL
(Chairperson)
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Mr. Joseph K. K\n\/ua CBS
PermonemSecrerar\/ ; ”

NA;oBr \g\[’\\ SRS "'; | |

RE: PROPOSED. RECAPITAL ZATION AND Res'reucrumo OF THE
TELKOM KENYA LIMITED (TKL).- o

Reference is. made to your letter Ref. ZZ/MOF/SB\/OZ dared 18 December
2012 on the above subject matter, in which you requested our leg al opinion

on the acceprabmry of the orart Funding and Restructuring’ Agreemen
proposed to be entered into befween the Permanent Secretar\/ to the
'Treasur\/ and Orange East Arr\ca S.A"and France Telecom S.A. and Telkom\\
Kenya Limited, ("TKL .). e S T S - T

{1
b

-
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.

a) Under this arrangement and as embedded in. dause 6 of the -draft
Restructuring Agreement,--we note that GOvernment is to have no
further obligations 1O provrd_e 1oans or equr’t\/ m)ecuons into TKL after
2013. '

b) In randem with \aLse 63 and dause 9.2° of the Shareholder's”

'Agreemem, we. note that “clause 6 -of rhe proposed Resttucturing

Agreement provrdes that there is to_be no further - dilution of

1
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Government's inter‘e‘st in” TKL runless the Covernment | expressly
consents thereto: : '

¢) Note is also taken that the- propO@d arrandemenr do not w arer down.

: Covernment s rights under clause 6.3 of the Shareho\ders Agreement,
on shareho\der reserved maftters.

&

It is also hoted thatthe proposed Restructuring ngreemenr does not

1

deal with iax matters; in keepmG with the requirements of the Cabinet

decision” made at the 17‘“ Cabinet Meeting 2012, held on 9 ond
November 2012, pursuant

—+

R

=9 submitt ted Jorrm\,/ by the Minister for Finance, .and the Minister” for"
Information and’ Co*rr—ﬂumca’rrons which " approved the restructuring

of TKLs balance sheet in a tax-neuiral ‘manner, and note, in this

respect, that clause 4.3 of the said agreement  states that- the

transactich does rot create any cash detriment-or. liability for TKL.

e) Note has aodrtrorra\\\/ been taken thor the Cooperation Agreement

entered into in 2010 is Termi nared on Oround +hat all matters covered .
by it are now resolved. ’

1) Finally, we have looked at the TKL Arti icles of Association . dated 21*
Dacember 2007, ard noted rhar they empower the TXL Board of

Drreoors to approve action, such as the one presend\/ contemplated.

In He crreLr*Mcrrces and ta\\mg mro accoum that it r

eflects and documents

the consensual unoorSLcndrng of two comracnn . parties possessed of

requisite legal capact\/ and contrao ng \c\/JiUHY we rmd the proposed dr ft-
funding and Res’rrucrurmd Agreemenr acceptable rrom al
and hereby clear it for execution.

o (PN

eoal point of vre W,

to Cabirkt ‘Memerancum CABO2Y13C - -



~ ANNEX 2



Gl TATE L/ E.
: @FFECE GF T%%E-ETTQRNE?«GEMER{QL :

. Z2/MOF 331/02 . 13thDecember 202
YourRef: ... .. . e ) ) ‘ Date: ... . s e ;'_._ ./;___ .
our e\ G/CONF/2/C/62 VOLV : F

Ca /[T
Permanent Secretar //:-/’,
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Ministry of .Fmance',{::[

NAIROBI

‘RE:* CLEARANCE | OF CONTRACTS FOR LEGAL AND FINANCIAL
CONSULTANCIES - IN  RESPECT  OF TELKOM KENYA  LIMITED
SHAREHOLDER ISSUES ~ = '

.

We have duly taken note of the circumstances that guided the Ministry to
arrive at the decision ‘of hiring the: firm of-M/S Hamilton, Harrison and
Mathéws for provision of legal services as contained’ in the minutes of the
.-Ministerial Tender Committee meeting No. MTC/46/2011 of 7t June 2012

in view of the above, we have no objection to the appointment of the firm.

However, the Ministry is advised to ensure that future appointments of
external lawyers adheres to the guidelines contained in the. Government
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o { tefer to the Seventeeath Cabinet Meeting 2012, held on 220d ' \
§ Ngvember, 2012 during which Cabinet Metnorandum CAB(IZ)ISO : _
: j‘oihtly submitted by th € Minister for Pinance anid the Minister for . ;
. Information and Commun calions was’ prbsc—l‘red and discussed. N
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-approximately Kshs.5.2 billion
Tclccom Group (FT) v
3 -rata basis.
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" b) PIO\’1510—1 by GOR, T_hTOLgn the Supp}a—ncm

2012/2013, of an additional Kshs.2. n_,

capitalization of TKL. This will ensure !

shareholder provides its portion of
i the égmpany for 2012 and also ensures that
not get diluted below 40%. ' '
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Concurrentiy,
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balance of its shareholder loans (which will. be in the range of
¥shs.28 - 30 billion) dependi r\g n whether'GOK provides Kshs.2.5

billion or Kshs.4.9 billion i1 __/.,/’ 13.

Approved the dilution of GOK shareholding in TKL as {ollows

2) From 49% to 40%. in the everit that GOI«’ is abls to provide
Kshs.4.9 billion to fund, the company in 2012. It is noted
that only Kshs.2.5 Dtho:z ol the reqmrégi Kshs.4.9 billion
was provided for in the current GOK printed -estimates end
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a tax.
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CONVERSION AGREEMENT

e 3 Ty
DATED i 7 2¥ttendnsy” 2012
BETWEEN

TELKOM KENYA LIMITED

" AND

HE PFR’\’?ANENT SECRETARY TO THE TREASURY ON BEHALF OF THE GOVERNMENT
OF KENYA ‘

" ALLOTMENT AND ISSUE OF SHARES

{to be filed under section 54 of the Companies Acl)

= ARROEATE

uiisoa: Ham~y

Unit A, ‘Nairobi Busmess Park, Ngong Road, P.O. ‘Box. {5643 - GOT00, Nairobi, Kenyz |-www .coulsonkamsy.com
| Tel 254 ()20 2899000t Fox +254 (0}20 2835100 ,




THIS AGREEMENT is made on 2012 between:

(@) . TELKOWM KENYA LIMITED whose registered orﬁc;e is at. ielkom Plaza Ralph Bunche Road,
P.O. Box 30301, Nairobi-00100, Kenya (the Company Yoand ¢ 0 47

(2) THE PERMAMENT "CCRETARY TO. THE TREASURY ON BEHALF OF THE
GOVERNMENT OF E’FNYA, whose address is Treasury Bulldmg Harambee Avenue £0.
Box 30007, \lall'ObI 00100, Kenya (the "Govemmeni ),

WHEREAS:
(A) The Gévernment is a shareholder o; fthe: Campany J
(B) he Company has an outstandmg oan balance due to. the Govemment
" (Q) Th,&GO.v?_er}nm.fan_’t‘ns__mo_w‘wnimg;-to_.cany_,g_a__r,g. the Q‘,,L_J‘.L_sﬁ__a;n@"""j?;:lc_)an amounung to- KES.

7,122,479,800 (e "Loar’), into shares ifi'the Cempany.
TS AGRE‘:D as fonows

I The Company wxl increase its authonsed share capital from KES. 100 000 divided irito. 5,000
ordinary shares of KES. 20 each tg KES. 2 374,323 200 divided into 118,718, 468 ordinary
shares.of KES. 20 each by the creation of an addxhonal 118,741,160 ordinary shares of KES.

20 eaeh, such new shares fo. itank pari passy in; all respect; with the eV|stmg issued ordinary A
. shares of KES., 20.each in the share caprtal of the Company ’

3 The Company wﬂl issue and allot to the Gavcrnment 35, 51-2,'298 shares.of KES 20 each (the
“3hares”) in the capital of the Company fara Consideration of KES. 7,122,479,600 to be paid
hy capitalisation of the Loan and the Shares shall be credited as. Iuiiy paid at a par value of

. KES, 20 each with a balance of KES. 180 per- -share. bemg credited to the Company’s share
premium. account (resulting in each sharez being issued at a vaiye of KE $.. 200 eaeh).

3 Upon the Shares being duly allotted and 1ssued to OrEA by thc Compaﬁy, the Compaﬂy shail
be fulty dlschamed of any and afl hab&h‘y in connection wiihy :he Loan

4 The Company shall duly stamp thi»s agreement and a copy of if shall be filed with the
Registr-.ar of Companies for-the purposes of section 54 of mefCQm-pani.es Act {Cap 485)_

El

5. This agreement is’ conditional. “upon (i) the increase of the Company's auzhorrsed share
pual envisaged under paragraph 1 above and xx) the Shares being duiy allotted and issued

to the Govemment by Lhe Company as. s_e‘_i out in par_agraph 2 above.
6. This agreement is governed by and shall be conslmed ial aGCO"daﬂCQ WTh Kenyan law and

&paries submit to the jurisdigtion.of the: Kenyan coufis.

N WITNESS ﬁwis_agreem ant has been duly execuled.

Sealed with the Common Seal of
TELKOHM KENYA LIMITED _
— in-the presence of:  ~ - e = e




ngned by The Permanent Secretary to the
Treasury on behalf of THE GOVERNM::NT
OF KENYA

in.the presence of"
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THE LICENCE TERMS

The Communications Commission of Kenya (the "Commission"), in accordance with the
Kenya Communications Act of 1998 (the “Act™), hereby authorises Telkom Kenya Limited
(the “Licensee”) to construct, install and operate mobile cellular telecommunications systems
as described herein (the “Licensed Systems”) and, to provide mobile . cellular
telecommunications services as described herein (the “Licensed Services”) in accordance
with the Conditions set out in this Licence. '

1. The Licensed Systems are:

1.1. mobile radio-communications systems by means of radio frequency spectrum as
described in A Radio Frequency Licence and ‘

1.2.  any other telecommunications systems as may be agreed between the Licensee and
the Commission. '

5 The Licensed Services are the . provision of" services to the Licensee’s
Subscribers/Customers by means of the Licensed Systems of:
2.1. " mobile radio-communications services and
2.2. any other communications service which the Licensee is under an obligation to
provide under this Licence provided that a separate licence is not required.

3. The Licensee is authorised to connect the Licensed Systems to:

]. other telecommunications system.run under a licence granted by the Commission
in accordance with the Act and-

2. any telecommunications apparatus, which is, approved for. connection by the

Commission in accordance with its Type Approval and Certification requiremnents.

(O8]

(&8 )

4. All equipment or devices comprising the Licensed System shall in all respects be of an
appreved industrial standard, type approved by the Commission and conforming to the
Commission’s regulations, ITU recommendations and such other internationally
recognized standards for such equipment or devices as may be issued from time to time.

5 The Licensee shall submit to the Commission for notification details pertaining to the
network “configuration and any proposed upgrades thereafter ‘before embarking on
system installation/upgrading;

§ ‘This Licence is issued On.......sumwsssmsusmses (the “Effective Date”) under licence number
TL/MCO0/00004 “

7. This Licence is granted for a period of fifteen (15) years (the “Licence Period") with
effect from the Effective Date unless it is revoked earlier in accordance with the Licence
Conditions herein.

8. Notwithstanding Clause 7 above, the Commission may at any time revoke this Licence
by giving six (6) months’ notice in writing in any of the following circumstances:

2



10.

bl

8.1. ifthe Licerisee agrees in writing with the Commission that this Licence should be
revoked;

82. if the Licensee does not provide evidence of commencement of the provision of
the Licensed Services nine (9) months from the Effective Date. The Licensee shall
submit such evidence by completing a Compliance Report in accordance with
Annex E of this Licence in order to satisfy the Commlssxm that the Licensee has
complied with this requirement.

8.3.  ifany amount payable under Conditions 28 is unpaid forty-five (45) days after the
Commission notifies the Licensee that the payment is overdue, such notification

‘not to be given earlier than foumaen (14) days after the date on which the payment
is due;

.8.4. if the ‘Lic'ensca has breached a Condition in this Licence and the breach is of a

material nature, and the Licensee has failed to comply with any notice issued by
‘the Commission under the Act or under the Kenya Communications Regulations,
“9001 (“the Regulations”) and thereafter has been given by the Commission a

Further sixty (60) days in which to make representations in relation to the matters -

set out in the earlier notice which the Commission has taken into account or
“'matters which the Licensee believes are relevant and the Commission appears not
to have taken into account;

8.5. if the Licensee is dissolved or enters into liquidation, bankruptcy or equivalent

proceedings or makes a general assignment for the benefit of creditors; and

8.6. if the Licensee fails to notify the Commission of any of the events specified -in
Condition 23 or 24 and the Comimissjon has given written notice to the Licensee
that the Commission intends to revoke the Licence on the grounds set out in
Condition 23 or 24 respectively. .

After the end of the six (6) months’ notice, the Commission shall publish a notice inthe
Kenya Gazette stating that it intends to revoke this Licence and setting out the reasons on,,
which this intention is based. Revocation shall take effect seven (7) days following
publication of fthe notice in the Kenya Gazette;

The Commission shall renew this Licence following the expiry of the Licence Term for
an additional ten (10) years provided that the Commission has carried out a formal
review to determine whether or not the licence should be renewed, which review shall be
concluded two (2) year prior to the expiry of the Licence Period.

Any word, phrase or expression used in this Licence shall, unless the context requires
otherwise, have the same meaning as it has in the Act.

Words importing the singular shall include the plural and vice versa; words denoting

persons shall inclide bOdlCS corporate and unincorporated associations of persons and
vice versa.

(WS}



12.

14.

The Licensee shall not assign, delegate, transfer or encumber in any manner the rights,
interests or obligations under this Licence without the prior, express and written consent
of the Commission, such consent not to be unreasonably withheld or delayed.

This Licence and the Licensee are subject to the provisions of the Act including, but not
limited to, licence modifications and enforcements. '

"

14.1.

14.2.

14.5.

In this Licence the following terms shall have the following meanings:

X ot means the Kenya Communications Act 1998 any successor legislation and
any subsequent amendments made thereto;

“Compliance Report” means a report to be prepared annually by the Licensee
detailing its performance in respect to a licence area it is obliged under this

Licence to report to the Commission on;

“Compliance Certificate” means a certificate to be issued by the Commission to a
licensee following the receipt of a Compliance Report in respect of its compliance

of each area it is obliged under this licence to report to the Commission on;

~«Customer” means a person provided with the Licensed Systems and/or Services

by the Licensee; - :

“Data Service” means a telecommunications service which consists of conveyance
of messages in real time which does not include two-way speech, by means of the
Licensed Systems without: :

14.5.1. any additional service having been provided in respect of the conveyance of

those messages; an

' 14.5.2. ahy_ deliberate removal or addition. to the information content of those

14.6.

messages;

“Emergency Organisation” means the relevant public police, fire, ambulance and
coastguard services for that locality;

“Ggvernment” means the Government of the Republic of Kenya;
“TTU” means the International Telecommunications Union

“Maintenance Services” means carrying out repairs and ensuring that the
telecommunications system or apparatus performs in accordance with its
specifications;

"Mobile Cellular ~ Radio-Communications Service" . means  any
telecommunications service, including, for the avoidance of doubt, Basic -Voice
Services and Value-Added and Data Services, which consists in the conveyance of
traffic by means of the Mobile Cellular Radio-Communications Systems;

NN




14.11.

14.12.

"Mobile Cellular Radio-Communications  Systems” means radio-
communications cellular network/s whereby reception or emission is by means of
telecommunications apparatus which enabie the handing over of iraffic from one
cell to another countrywide;

“Regulations” means the Kenya Communications Regulations, 2001 and
subsequent amendments; g

14.13. “Service Level Agreement” means an agreement between the Subscriber or other

14.14.

14.15.

14.16.

14.17.

licensed operator and the Licensee defining the nature of the services to be
provxded and establishing a set of parameters to be used in measuring the agreed
service level; :

«Qubscriber” means any end-user provided with the Licensed Services by the .

Licensee;

44Telecommunications Traffic” includes, for avoidance of doubt, both voice and
~data traffic;

“Universal Service” means any service which may be préscribed to the Licensee
by the Commission as a Universal Services from time to time to meet the country’s
commitications Universal Services Obligations;

“Voice Service” means a telecommunications service whereby real-time two-way
speech conversation is conducted by means of the Licensed Systems without:

14.17.1.any additional service having been provided in respect of the real-time two-

way speech conversation; and

14.17.2.any deliberate removal or addition to the information content of that real-time

two-way speech conversation..



THE LICENCE CONDITIONS

1. CONDITION 1: EXPANSION OF THE LICENSED SYSTEMS -

1.1. The Licensee shall fulfil the system expansion requirements set out in Annex B of
-this Licence (the “System Expansion Requirements”) and/or as otherwise required
by the Commission from time to time.

12. The Licensee shall ensure that it maintains information in a form prescribed by the
Commission for the purposes of satisfying the Commission that the Licensee is
meeting the System Expansion Requirements.

1.3. The Licensee shall be liable to pay such penalties, if any, as set out in Annex D for
failure to meet the System Expansion Requirements.

CONDITION 2: REQUIREMENT TO PROVIDE LICENSED SERVICES

o

2.1. The Licensee shall provide, by means of the Licensed Systems, the Licensed
" Services to any person who reasonably requests the provision of such services;

2.2. The obligation in 2.1 above shall not apply in the event that, it is not, in the

Commission’s view, reasonable to require the Licensee to provide the service
requested by means of the Licensed Systems in the particular circumstances,
~including, but not limited to circumstances:

2.2.1. beyond the Licensee's control; _

9.2.2. where the provision of the service would expose any person engaged in its
provision to undue risk to health or saféty; and’

2.2.3. where it is not reasonably practicable or economically feasible.

CONDITION 3: UNIVERSAL PROVISION OF TELECOMMUNICATIONS
SERVICES

(O3]

The Licensee shall provide or participate in the provision of Universal Services, as may
be specified by the Commission from time to time.

4, CONDITION 4: THIRD PARTY SERVICE PROVISION

4.1. The Licensee shall permit any licensed ‘telecommunications operator/service

provider to connect its telecommunications system to the Licensed Systems so as to

_ enable the provision of the said operator’s/service provider’s licensed services by
means of the Licensed Systems.

4.2. The obligation in 4.1 shall not apply in the event that it is not, in the Commission's .
view, reasonable to require the Licensee to comply with such an obligation in the
particular circuimnstances, including, but not limited to circumstances:

4.2.1. beyond the Licensee's control;



4.2.2. where the provision of the service would expose any person engaged in its
provision to undue risk to health or safety;

4.2.3. where it is not reasonably practicable (including where the Licensee is not ina

position to provide service in a particular area by reason of the fact that its
systems are not sufﬁcien‘tly built out).

18 CONDITION e PROVISION OF CUSTOMER INFORI\'IATION SERVICES

5.1. Within nine (9) months from the Effective Date, the Llcensee shall establish and

maintain efficient information services to assist any person regarding its products,’

services (mcludmg directory assistance serv1ces) and any other reasonable questions
relatmcr to the Licensed Servxces

5.2. The obligation in 5.1 shall not apply in the event that it is not, in the Commission's
_ view, reasonable to require the Licensee to provide the service requested by means

of the Licensed Systems in the particular circumstances, including, but not liniited to
circumstances:

5.2.1. beyond the LICCHSSCS control;
5.272: where the provision of the service would expose any person engaged in its
provision to undue risk to health or safety, and

5.2.3. where it is not reasonably practicable (including where the Licensee isnot ina -

position to provide service in a particular area by reason of the fact that its
systems are not sufficiently built out).

6. CONDITION6: PROVISION OF MAINTENANCE SERVICES

6.1. The Licensee shall provide or ensure the provision of Maintenance Services, on the
reasonable request of any person to whom it provides the Licensed Services, in
respect of any telecommunications system licensed under the Act;

6.2. The obligation in 6.1 shall not apply in relation to any relevant system or apparatus,
which is beyond economic repair or the components are no longer available.

6.3. The obligation in 6.1 shall not apply in the event that it is not, in the'Commissions’
view reasonable for the Licensee to maintain the apparatus

7. CONDITION 7: INTERRUPTIONS TO TH:E LICENSED SERVICES

[ Subject to 7.3 and 7.4 below, the Licensee shall not intentionally interrupt the
: operations of the Licensed Systems or any part thereof, or the Licensed Services, in
the normal course of business, nor shall it in the normal course of business suspend
the provision of any type of Licensed Service without having first sought approval
from the Commission in writing and subsequently providing reasonable advance
notice to persons affected by such interruption or suspension.

7.2. In the event of an unintentional/unforeseen interruption of the Licensed Services or
part thereof, which are significant in nature, the Licensee shall inform the public and

7



notify the Commission in writing within 24 hours outlining the cause of such
interruption and the steps being undertaken to rectify such interruption.

F

7.3. The provision in 7.1 shall not apply if, the interruption or suspension is to a person
P ppty p P P

to whom the Licensee provides the Licensed Service and whose system or apparatus
or use thereof is endangering the integrity of the Licensed Systems.

7.4. The provision in 7.1 shall not apply if the interruption of service is as provided for
under the relevant interconnection and or commercial agreements between the
Licensee and the Customer.

~ 8. CONDITION §8: PUBLIC EMERGENCIES

1. In case of a situation of emergency or local, regional or national crisis such as
earthquakes, floods and similar events which require special attention on the part of
the Licensee, the Licensee shall provide the necessary services to the Government
giving priority to the support activities required to overcome the emergency. For this
purpose, the Licensee shall co-ordinate with and follow the instructions of the
Commission in accordance with Section 88 of the Act.

8.2. Within nine (9) months following the Effective Date, the Licensee shall submit to
the Commission its plan for procedures and operations it shall follow in the event of
any such emergency and shall update such plan upon request by the Commission.

8.3. In case the emergency or crisis is related to aspects of national security, the Licensee
shall co-ordinate with the competent entity indicated by the Commission and

provide the necessary services in accordance with the instructions of the .

Commission or the competent entity indicated thereby in accordance with Section 88
' of the Act.

8.4. The Licensee may be entitled to reimbursement by the Government of its direct
costs for the provision of the services mentioned in 8.1 and 8.2 above if the

Cormmission is convinced such costs are reasonable after evidence of such incurred
costs is provided thereof. >

9. CONDITION 9: PUBLIC SAFETY

9.1. The Licensee shall in respect of the Licensed Systems including but not limited to

apparatus, equipment, installations possessed, operated, maintained or used under -

the Licence, take all proper and adequate safety measures to saLeouard life against
any danger, including radiation emanating from the Licensed Systems

9.2. The Licensee will ensure that the provision of the Licensed Services should not
become a health, environmental or a safety hazard and is not in contravention of any
statue, rule or regulation and public policy. -

10. CONDITION 10: ACCESS TO SITES AND RECORDS

10.1.Pursuant to the Act and any other legislation in force, the Licensee shall upon
_ request provide unlimited access to all equipment sites and operational areas to duly

o]
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11.

13

authorised staff of the Commission, any person authorised by the Commission or
law enforcement agency in order for them to'effectively perform their duties.

10.2.The Licensee shall establish and maintain information records in regard to its

operations, in a format prescribed by the Commission from time to time, for a
minimum period of two (2) years from the date such records came into being, for
purposes of availing such information to the Commission, any person authorised by
the Commission or any law enforcement agency upon request. '

CONDITION 11: INSTALLATION OF CALL LOGGING EQUIPMENT

11.1.The Licensee shall install call logging facility within the Licensed Systems to enable
the capture of call data records of all traffic through the system and submit the said
records to the Commission upon request.

11.2.The Licensee shall retain call data records generated by the call logging equipment
for at least two (2) years from the date on which they came into being.

11.3.The Licensee shall be required to reasonably demonstrate to the Commission that the
call logging equipment and the associated records are tamper proof.

o

- CONDITION 12: CHARGES, TERMS AND CONDITIONS

12.1.The Licensed Services shall be provided on standard terms and conditions (which
must include provision.for an effective dispute resolution mechanism). A copy of the
current version of which shall be provided to any person who reasonably requests.

12.2.The Licensee shall file, with the Commissioh, the charges and the standard terms

and conditions (excluding special offers and promotions) upon which it proposes to . -

offer the Licensed Services prior to the date on which it is proposing to effect them.

. CONDITION 13: QUALITY OF SERVICE REQUIREMENTS

13.1. Within nine (9) months of the Effective Date, the Licensee shall meet the qual—ity of
service requirements set forth in Annex C or as otherwise required by any
Regulations (the "Quality of Service Requirements"). '

13.2.1n the event that the Licensee fails to meet the Quality of Service requirements, the
Commission shall notify the Licensee of its failure to do so and require it to remedy
the failure within a specified time not being less than two (2) months. If the Licensee
fails to comply with the requirements set out in the notice within the specified time,

the Licensee shall pay such penalties to the Commission, if any; as set out in Annex
D. .

13.3.The Licensee shall ensure that it submits an Annual Compliance Report as set out in
Annex E and maintains information records for the purposes of satisfying the
Commission that the Licensee is meeting the Quality of Service Réquirements,



»

13.4.The obligations in 13.1 and 13.2 shall not apply in the event that it is not reasonable
to require the Licensee to meet the quality of service requuemems in the particular
circumstances, mcludmg but not limited to:- ‘

beyond the Licensee's control;

where the provision of the service would expose any person engaged in its
provision to undpe risk to health or safety;

"13.4.3. where it is not reasonably practicable (including where the Licensee is not
in a position to provide service in a particular area by reason of the fact
that its systerns are not sufficiently built out).

.._..__.
w w .
NN

N —

14. CONDITION 14: BILLING ACCURACY

14.1.The Licensee shall, prio‘r to the commeéncement of Licensed Services, establish a
. procedure to ensure the accuracy of its billing system, which must be submitted to
the Commission for approval which approval shall not be unreasonably delayed or
withheld and in any event, the Commission shall give its approval or disapproval
within three (3) months from date of receipt of the said submission;

14.2. Where the Commission gives the terms of its approval or disapproval, pursuant to.
Condition 14.1., it is agreed that the Licensee shall take all reasonable steps to
'comply with SLch terms issued by the Commission .within the shortest time possible
but in any event not more than thirty (30) days from the date the terms are issued.

14.3.The Licensee shall not render any bill in respect of any Licensed Service unless
every amount stated in the bill is derived in accmdance with the p1ocedure agreed .

with the Comnmission-in 14.1.

14.4.The Licensee shall keep such records as may be necessary or may be determined by
the Commission to be nécessary for the purpose of satisfying the Commission that
the billing process has the characteristics required above and shall retain any records
for ;—hore than two (2) years from the date on which they came into being.

14.5.In order for the Commission to be satisfied that the billing process has the
characteristics required as set out above, the Commission (or an independent auditor
appointed by the Comimission at its own discretion) may require the Licensee to:

14.5.1. furnish the Commission with any information it reasonably requires;
14.5.2.on reasonable notice, allow the Commission (or any person authorised by the
Coemmission) access to any relevant premises of the Licensee; and

14.5.3. on reasonable notice, allow the Commission (or any person authorised by the
Commission) to examine or test the whole or any part of the billing process.

15. CONDITION 15: INTERCONNECTION

Interconnection procedures shall be in accordance with the Regulations.
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16. CONDITION 16: RADIO-COMMUNICATIONS

16.1.Subject to the Regulationé, the Licensee shall utilize the radio frequency spectrum
set out at Annex A and/or in a Radio Frequency Licence for the purposes of
providing the Licensed Services.

16.2.Prior to using any radio-communications apparatus in the running of
telecommunications networks or the provision of telecommunications services, the

Licensee must obtain type approval/acceptance from the Commission of such radio-
communications apparatus.

16.3.The Licensee shall ensure that the radio-communications apparatus are designed,
constructed, maintained and used, so that such apparatus conform to the Regulations,
the International Telecommunications Union (ITU) requirements and the
requirements of other planning and regulatory authorities in Kenya
16.4.Except in cases of emergency, the Licensee shall not permit or suffer any person to
" use the radio-communications apparatus unless the person 1s under the control of,
% and authorised by, the Licensee.

16.5.The Licensee shall permit any person authorised by the Commission to access and to
inspect or test Radio-communications Apparatus at any reasonable time or when an
emergency situation exists, at any time, for the purpose of verifying compliance with
the terms of the Licence, or investigating sources of radio interference.

16.6.The Licensee shall restrict the operation of, or close down’and cease to operate, the
Station or any Radio-communications Apparatus upon reasonable notice in
accordance with the determination of a person authonscd by the Commission for the
‘period. specified in the determination.

17. CONDITION 17: PRIVACY AND CONFIDENTIALITY
17.1.The Licensee shall use all reasonable endeavours to ensure the privacy and
confidertiality of proprietary information and business secrets obtained in the course
of its business from any person to whom it provides the Licensed Services by

establishing and implementing reasonable procedures for maintaining confidentiality
of such information.

17.2.The Lmensee shall maintain sufficient information on its conndentlahty procedures

to satisfy the Commission, at xts reasonable request, that the requirements of 17.1 are
being met.

17.3.The Licensee shall not use or allow to be used any apparatus comprised in the
Licensed Systems (except for the purpose of law enforcement, national interest or
-where it is in accordance with any statute in force in Kenya) which is capable of
recording, - silently monitoring, or intruding into its Customers communications
traffic unless the Licensee complies with 17.4'and 17.5 below.
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17.4.Except for the purposes of law enforcement, the Licensee shall make every
reasoneble effort to inform the parties whose traffic is to be recorded, silently
monitored or intruded into before commencing the recording, silent monitoring or
intrusion, that the traffic is to be or may be recorded, silently monitored or intruded

into.

17.5.The Licensee shall maintain a record of the means by which the parties have been
informed that their traffic is to be or may be recorded, silently monitored or intruded
into. The Licensee shall furnish the Commission with such information on request.

18. CONDITION 18: FAIRTRADING

18.1. Without prejudice to other obhca’mons imposed on the Licensee under this Licencs,
the Licensee shall not engage in any activities, whether by act or omission, which
have, or are intended to or likely to have, the effect of unfairly preventing, restricting
or distorting competition in Kenya (or a part of it), in relation to any business
activity relating to the Licensed Services. Without limiting the generality of the
foregoing, any such act or omission shall include:

18.1.1. any abuse by the Licensee, either independently or with others, of a dominant
position in Kenya which unfairly excludes or limits competition between the
Licensee and any other party;

18.1.2. entering into any coniract or engaging in any concerted practice with any other
party, which unfairly prevents, restricts or distorts competition in Kenya; or
18.1.3. effecting anti-competitive changes in the telecommunications market in
Kenya, and in particular, anti-competitive mergers and -acquisitions in the

communications sector. ' '

18.2.In the event it appears to the Commission that the Licensee is in breach of 18.1, the
Commission shall give written notice to the Licensee:

18.2.1. stating that the Commission is investigating a possible contravention,

18.2.2. setting out detailed reasons why it appears to the Commission that there is a
breach by the Licensee of this Condition, and

18.2.3. setting out the steps the Commission believes the Licensee should take in
order to remedy the alleged breach and giving the Licensee a reasonable time
in which to correct the alleged breach. The Commission shall allow the
Licensee thirty (30) days from the date of the notice to make representations to
the Comm1ssxon before the Comnmission takes any action

19. CONDITION 19: PROHIBITION ON UNDUE DISCRIMINATION - -

19.1.Subject to 19.3 without prejudice to the obligations imposed on the Licensee under
this Licence, the Licensee shall not (whether in respect of the rates or other terms
and conditions applied or otherwise) show undue p!ererencc to, or exercise undue
discrimination against, particular persons or persons of any class or description in
respect to the provision of the Licensed Services.

19.2.Subject to 19.3 the Licensee may be deemed to have shown such undue
diserimination if it unfairly favours to a material extent a business carried on by it in

12



relation to the provision of the Licensed Services so as to place at a significant
cornpetitive disadvantage persons competing with that business.

19.3.The Licensee shall not be deemed to have shown undue discrimination_ to the extent
. - that:

19.3.1. there are different classes of Customers (e:g. corporate, service providers
or/and consumers) in respect of which different services are reasonably
applicable;

19.3.2.a Customer does not meet the Licensee’s credit checking standards or has
behaved in a fraudulent manner;

19.3 3.1t is due to matters beyond the Licensee’s control;

19.3.4. the provision of service would expose any person engagéd in its provision to
undue risk of health or safety; or

19.3.5.it is not, in the Commissions’ view, reasonably pxactxcable or technically
- feasible (mc uding where the Licensee is not in a position to provide service in
a particular area by reason of the fact that its systems are not sufficiently built
out).

19.4.Any duestion relating to whether any act done or course of-conduct amounts to
undue preference or undue discrimination shall be determined by the Comn11531on

20. CONDITION 20: ACCOUNTING REQUIREMENTS

20.1.The Licensee shall submit to the Commission within nine (9) months after the
Effective Date-a proposal for accounting principles-which relates solely to the
running of the Licensed Systems and the provision of the Licensed Services and
which allows the recording of investments, expenses and revenues in accordance
with accounting principles generally accepted in Kenya.

20 2.The Commission shall approve or disapprove the proposed accounting principles
within three (3) months after its submission and may, in case of disapproval, propose
modifications or order the Licensee to adopt a prescribed accounting principles
within a reasonable time period but in no event later than one (1) year from the date

" of approval.

20.3. Within sixty (60) days of the end of each fiscal year of the Licensee, the Licensee
shall deliver to the Commission the balance sheet of the Licensee as at the end of
such fiscal year and the related statements of operations, equuy and cash flows of
the Licensee, in each case accorfipanied by a repoit thereon of mdependent auditors
stating that such financial ‘statements fairly present the financial position of the
Licensee at the dates indicated and were prepared in accordance with accounting
principles approved by the Commission in accordance with 20.2 above. '

20.4.The Commission may request the Licensee to submit other accounting information it
may require in order to effectively supervise and enforce the terms of this Licence, if
the Licensee fails to comply with its obligations under 20.1 above or if the
accounting principles established by the Licensee fail to achieve the objectives set
forth in that subsection; and

13
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20.5. Where the Commission deems it necessary and appropriate to supervise compliance
with the provisions of other Conditions of this Licence, it may order the Licensee to
provide the Licensed Services through a separate division or divisions, a separate
branch or branches or a separate subSIdlary or subsidiaries.

21. CONDITION 21: REQUIREMENT TO PROVIDE INFORMATION

21.1.The Licensee is required to maintain such information as will enable the
Commission to carry out its functions under the Act in such meanner and at such
times as the Commission may request.

21.2.The Commission shall have the right to request the Licensee to submit periodic
reports, statistics and other data as well as request additional information with a view
to supervise and enforce effectively the terms of this Licence.

21.3.In particular, by the 15th July of evéry year, the Licensee shall submit a Compliance
Report detailing the performance of the previous operational year ended 30th June
and as the Commission shall prescribe.

21.4.The Commission shall review the Compliance Report and,

21.4.1.If the Licensee is in compliance with the Licence, issue the Licensee with a
Compliance Certificate in respect to each area of compliance for the year
under review; -

21.4.2.If the Licensee is not in compliance with the Licence, require the Licensee to
remedy the area of non-compliance or levy appropriate penalties in that respect
in accordance with the provisions of this Licence and the Act.

21.5.In making a requsst for information, the Commission will ensure that no undue
burden is imposed on the Licensee in procuring and furnishing such information,
unless the Commission considers such information is essential to enable it to
exercise its functions under the Act. -

21.6.The Commission shall have the right to publish information which it receives under
this Condition unless, following representations by the Licensee, the Commission is
satisfied that the information is of such confidential nature that disclosure would
have a material adverse effect on the Licensee’s business.

22. CONDITION 22: INSPECTION

N~

The Licensee shall permit the Commission (or a person authorised by the Commission) to
inspect the Licensee’s systems, premises, facilities, files, records and other data‘to enable
it to exercise its functions under the Act.

14



S

Q:/.E

23. CONDITION 23: NOTIFICATION OF CHANGE IN SHAREHOLDING

23.1.Subject to 23.3 .below,‘the Licensee shall notify the Commission of:

23.1.1. ﬁny change in thé proportion of the shares held directly in a Licensee by any

person;
23:1.2.the acqu1smon of any shares and such shares not being shares already listed in
any stock exchange held directly in a Licensee by a person not already holding

shares, and the proportion of such shares held by that person immediately
before acquisition.

23.2. The Licensee shall notify the Commission prior to any entity acquiring own\,rshxp or

2

3

control of all or a majority of the stock of the Licensee such that the Licensee shall
stand as a subsidiary in relation to that entity.

a9

3. The Licensee shall be obliged to notify the Commission of any acquisition of shares
& ¥ q

or change in shareholding of the Licensee by any person and such shares not being
shares already listed in any stock exchange only if, by reason of that acquisition or
change, the total number of shares in the Licensee held by that person together with
any shares held by any nominee or trustee for that person immediately after the
change or acquisition:

23.3.1.exceeds 15 per cent of the total number of shares in the Licensee (where it
does not exceed 15 per cent prior to that change or. acquisition);

23.3.2. exceeds 30 per cent of the total number of shares in the Licensee (where it
does not exceed 30 per cent prior to that change or acquisition);

23.3.3. exceeds 50 per cent of the total number of shares in the Licensee (where it
does not exceed 50 per cent prior to that change or acquisition).

23.4.In any case referred to in 23.1 or 23.2 above, notification shall be given by a date,

" 23.5.In instances referred to in 23.2 and 23.3 above, if the Commission disapproves of the

which is thirty (30) days prior to the taking effect of such change or acquisition, as
the case may be.

change in shareholding notified to it, it shall notify the Licensee within thirty (30)
days of receipt of notification. The Commission may within sixty (60) days of
notifying the Licensee of its disapproval, having taken into account representations
made by interested parties, and giving reasons for its decision, prohibit the change in
shareholding where it believes it is in the public interest t6 do so.

24, CONDITION 24: PRE-NOTIFICATION OF J OINT VENTURES

24.1.Unless the Commission otherwise agrees, the Licensee shall notify the Commission

not later than thirty (30) days before the taking effect of any of the agreements or
arrangements to which this Condition applies giving particulars of the ‘agreements
and/or arrangements. The agreements or arrangements are an agreement with any
person for the establishment or control of any body corporate for the purpose of: -

15
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24.1.1.the running of a telecommunications system which requires a licence under the

24.1.2.

24.1.3,

24.1.4.

24.1.5.

Act; . .

providing telecommunications services in Kenya which necessarily. involve the
running of such a system;

the production of telecommunications appalatus for supply in Kenya whexc
that production would lead, in the Commission’s view, to a monopoly situation
which would not otherwise. exist in relation to the supply. of
telecommunications apparatus of any description in Kenya;

an agreement for the establishment of a partnership for any of those purposes
and in those circumstances; and .

any other agreement or arrangement in the nature of the joint venture for the
purpose of running a telecommunications system which requires a licence
under the Act or for the purpose of providing telecommunications services in
Kenya which necessarily involve the running of such a system ’

24.2. 24 1. above apphes in relation to an agreement or arr angcment for the establishment
or control of any body corporate or partnershlp where the Licensee has or is to have
not less than twenty (20%) per cent of the voting power-in any organ controlling that

body.

25. CONDITION 25: DISPUTE SETTLEMENT

The dispute settlement mechanism set out in the Act shall apply to any dispute or disputes
that arise out of the provmons of this Licence.

26. CONDITION 26: NUMBERING AND NUMBER PORTABILITY

26.1.The Licensee shall operate and apply a numbering plan assigned to it by the
Commission in relation to the operation of the Licensed Systems and the provision

of the

Licensed Services (the "Numbering Plan") unless and until the Commission,

upon reasonable notice, prescribes a new numbering plan (the "Numbering Plan")
- amending or replacing the Initial Numbering Plan.” Any new numbelmg plan must

contal;

n transitional provisions.

.Prior to the Numbering Plan being prescribed by the Commission, the Licensee and

_ the Commission shall from time to time consult with each other, in relation to the .

running of the Licensed Systems and the provision of the Licensed Services, with

respect to:

26.2.1.

26.2.2.

26 2.3,

the arrangement for the allecation and re-allocation of numbers within the
Numbering Plan; and .

any developments of, or additions to, or replacements of the Numbering
Plan.

The Licensee may where necessary levy reasonable charges in relation to
allocation of numbers with the Commission's prior approval.

16



26.3.The Llcensee shall fulfill any requirements, which the Commission may impose

from time to time in relation to numbering including but not limited to requirements
tn ‘F‘)(‘!]F}‘Q“’P nnwﬂ—\.:-r nnrfﬁh\])h/

. 27. CONDITION 27: FORCE MAJEURE

. 27.1.Where in its opinion, the Licensee is impeded, hindered or otherwise prevented from
carrying out any obligation contained herein, or as required by the Commission, by
an act of God, fire, flood, natural disaster, action of Government, state of war, civil
common or insurrection, riots, -embargo, industrial disputes or any other cause
beyond the control of the Licensee, the Comunission may exempt the Licensee from -

- performing such obligation for so long as and to the extent that the performance of
the obligation is affected by such force majeure.

27.2. The Licensee shall take all reasonable steps to minimize the impact of the force
majeure on the penormance of its obligations and where any Licensed Systemns are
damaged by such force majeure, shall take reasonable steps to repair or rebuild such
systems once the force majeure has ceased or been eliminated.

23. CONDITION28: LICENCE FEES
28.1.The Licensee shall-pay to the Commission:
28.1.1. before the grant of this Licence

28.1.1.1. United States dollars fifty five million (USD 55,000,000) as an initial
- licence fee and

28.1.1.2. Kenya shillings five m11 ton (KShs. 5,000,000), as upfront annual
pera’tma i S

"28.1.2.0n 1* July of each year,' an annual operating fee equivalent to zero-point-five
percent (0.5%) of the audited annual gross revenues accruing from - the
Licensed Services during the previous financial year or Kenya shillings five
million (KShs. 5,000,000) only whichever is higher, and

28.1.3. any other fee payable under this Licence including but not limited to frequency
fees.

Signed for and on behalf of Communications Commission of Kenya

e,

%—7 '. ' Do ﬂi\%?:i,é =7

Director General « - N : Date
Communications Commission of Kenya




ANNEX A: RADIO FREQUENCY SPECTRUM

The Licensee shall provide the Licensed Services utilising the assigned fréquency in the
following bands: ,

FREQUENCY BAND ASSIGNED BANDWIDTH | REMARKS

1. 900 MHz - 2X 7.5 MHz
7. 1800 MHz 2 X 10 MHz
ANNEX B: SYSTEM EXPANSION REQUIREMENTS

- The Licensee shall meet the following rollout obligations:

i. Subscriber Rollout

e C § Period from Effective Date Subscriber Rollout |

| Yearl 134,746
Year 2 5 A o 357,077
Year 3 v 700,000
Year 4 : 1,300,000
Year 5 , ' 2,000,000

2. Network Coverage

Period  from | Areas/District Major Roads/Highways

Eiffective Date .
By Year 3 | e Nairobi and Greater Environs | e Nairobi— Thika Road
including. Thika, Athi River, | e Nairobi- AthiRiver
Ngong and Limuru e Nairobi— Limuru
e Kisumu ¢ Nairobi- Ngong
e Nakuru » Nairobi— Mombasa Highway
e Naivasha ' o Nairobi— Eldoret Highway
o Eldoret Nairobi — Kisumu Highway
= '« Machakos
» Nanyuki
e Mtitu Andei
¢ Voi
-+ Malindi
s Mombasa and Costal strip
from Diani to Malindi
e Malindi
s Meru
e Kericho
s Nyeri




¢
B

e T e et e e o e

~
6, 2. Network Coverage

| Period from | Areas/District

Bffective Date

| Major Roads/Highways

By Year 5

g

Gilgil
Kabarnet
Molo
Njoro
Magadi
Embu
Meru
Kitale
Kisii
Siaya
Busia
Bungoma
Kakamega
Webuye
Mumias
Kerugoya
Kilifi
Migori
Diani
Kwale
Nyahururu
Muranga
Kajiado
Namanga
Karatina
Ahero
Kitui

Lamu

- Lokichoggio

Garissa

© Narok

Maseno
Sagana

« Kilifi — Malindi Road

o Nairobi — Nyeri Road

s Ahero — Kisii Road

¢ Embu— Meru Road

« Eldoret —Kitale Road

e Nairobi — Namanga Road

o Kisumu —Busia Road
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ANNEX C: QUALITY OF SERVICES REQUIREMENTS

The Licensee shall provide services in conformance with its Licence at service quality levels
equal to the ones shown in the table below. ’

The Licensee shall submit to the Commission the said service quality information at quarterly
(3 months) intervals, the figures being the average of the three months.

QUALITY OF SERVICE

No. : Qualify of Service Parameters _ Ta}gets

1. Call block rate | 1.8%
2 Call drop rate 2% |
3. Call set up time <4s

4. | Network availability - 99.9%
DEFINITIONS
1. Call. block rate - Percentage of communications failed at first
_ attempt.
2, Call drop rate - Percentage of calls cut after communication has

been set up between the mobile and the called
fixed phone. .

3. Callsetuptime - Average delay between the sending of a called

' number by the mobile phone (Ok function of the

phone) to a fixed phone, and the moment when
the called phone rings.

4. Network availability - This is the percentage of time, during when the
signal is available for a mobile located in specific
areas.
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e ANNEX D: . PENALTIES
The Licensee shall be subject to penalties as described in the Act.

Non-compliance with a_Licence Condition constitutes a contravention; in particular,

failure to meet System Expansion Requirements or any Quality of Service commitment is
a contravention.

A penalty shall only be applicable if the Licensee contravenes the Licence Conditions
including but not limited to failure by the Licensee to meet the System Expansion
-Requirements in Condition 1 above or to comply with Quality of Services (QoS)
commitments in Condition 13 above.

System Expansion Requirements shall be assessed and penalties imposed where
applicable after three (3) years from the Effective Date. ~

The Commission shall require the Licensee to remedy any contravention within a three-
month period. In the event that the Licensee fails to remedy any contravention within this
period,“the Licensee may be subject to a penalty of Kenya Shillings five hundred
thousand (KShs. 500,000) per month, -for every contravention. Such a penalty shall

continue to be applied for every month or part thereof during which the contravention
continues. .

ANNEX E: COMPLIANCE REPORTING |

At the end of each operational year, the Licensee shall submit a Compliance Report in a
. format agreed with and/or as directed by the Commission. The Licensee shall be entitled
to receive an annual Compliance Certificate from the Commission detailing the

- performance during the years under review. ' :
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L :Rh TEH KOM KENYA MIVETED SHAREHOLDER ESSUES .

Telegraphic Address: 22921
FINANCE-NAIROBI

FAXNO. 2219365
Telephone: 2252299 "~
When replying please quote

P 0 BOX 30007

NAIROBI

Ref: 77 331/02

Hon Prof Githu Muigai, FCIArb, M.P..-
Attorney General o
" ~State Law Office
’NAIROBE :

Telecom (FT).

TKL is currently fadﬂg serious financial challenges which the Directors have
escalated to the shareholders. We are currently in the process of reviewing
the issues' with:a view to coming up with a. ‘Government position and

‘negotuaung Wlth FT as approprlate

As some of the issues are.legal in nature, we request yﬁau to’ n@mmate an
experienced officer preferably Ms Dorcas Achapawho prewously worked
with my team during negotiations béetween Government and OrEA on the

~.claims 1odged by OrEA under the Warranties provided.by. GOK in the Share

Purchase Agreement. These were resolved successfully with minimal cost-to’

GOK and [ am confident that the same team w1ll be able to handle the current

issues exfectwely

goseth K_nyua, CBS -

| PERMANENRSE:CRFTARY/TREASURY L L

lhe lelkom Kenya lelted (TKL) 15 JOlndY,...Wned b .Orange East Afrlca I
(OrhA) 51% and GOK 49%. The ma orlty shareholder in OrEA is France
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] CONFIDENTIAL
e ! 13 APR 2012 | THE STATE LAW OFFICE
| f;w“@mmf ey

clgphae; Wnirobi SRR %1555 -
* When replylog plcase quote

ATTORNEY-GENERAL'S CHAMBERS
P. O. Box. 40112-00100
"NAIROBI, KENYA

it

s,

..:[. ]‘.t.hA.—Fsr-:_i’_l:,-zb.i-z.‘... A

Ref. No. ........

v i AGHREGNER/C/e2 VOL. v 18R

Mr. Joseph K. Kinyua, CBS
Permanent Secretary

The Treasury

P.O. Box 30007 -00100

NAIROB]
. <
Dearq\(‘7 '

RE: TELKOM KENYA LIMITED SHAREHOLDER ISS»UES

Wy

I refer to your letter reference No. 72331/02 dated March 26, 2012 on the -
above mentioned stbject.

Dorcas Achapa, MBS
Deputy Solicitor General

T CUNFIDENTIAL

.
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From:

T,

e~

s

“The Financial Secretary

The Permanent Secretary/Treasury

M&(. é‘vé;

%\’ %" VVE,\,..,NW whe ?\

The Investment Secretary % Qj&l\j&"‘““}

“TKL is jointly owned by Orange East Africa (OrEA) 51% and GOK

49%. The majority shareholder in OrEA is France Telecom (FT). TKL
is currently facing serious financial challenges.

At a Board meetin‘g-ﬁeld on 7" March 2012 the Board decided to
escalate this issue to the shareholders for resolution. It was
therefore resolved that an Extraordmary General Meeting (EGM) of
the shareholders be called.

S INTERNAL MEMO | ﬁ’
File No. 27.331/02 | | Date:March-li 2012

s LW @W’SWM w.sm:

JET

“ZQLQ,Q

During informal discussions that we- have been having with FT

- representing OrErx it has. bec0‘ne inC(“EdSngly clear to' us that FT

have been taking a lot of legal advise and has a well laid strategy.

~ They are therefore ready to push -their strategy and the EGM

appears to be in line with the laid down strategy.

During.the-baard maeting of the 7" March we tried unsuccessfully...

to ask that the issues of an emergency nature such as the funding of
the company be discussed and resolved informaily whiie the iong

" term issues that my require to be discussed and resolved at a

General Meeting of shareholders be pOSLponed to give the GOK

enough tlme to consult on the issues.

ca (s s . o _ LIV i‘nﬁu
Subject: - Telkom Kenya Limitad (TKL) - Prorurament of !ega &

Financial Services | o %m%

[



o % & ) .

. 5. Unfortunately we were unsuccessful and all we could do was to

refuse to consent to short notice for the EGM. The EGM will now
take place around 2" of April 2012.

6. Against the above background we need to urgently procur-e'both

legal and financial services to support us in developing our own
strategy and the attendant negotiations that we will be having with
our” co-shareholder both at the AGM and post the AGM until a
resolution is found.

7. Given the nature of the issues and the timelines we are facing, we
propose to hire the team that worked with us on the warranty
claims last year as they understand ‘the issues and will be able to
come on board instantaneoﬁsly.

3. We will therefore be making a request to the Ministerial Tender
Committee to procure, on a direct procurement basis, the services

of (i) Hamilton Harrison & Mathews (HHM) to provide legal services

- and (ii) Mr Ashif Kassam of RSM Ashvir to provide financial services.

‘9._ On the required technical support, the Permanent Secretary,

Ministry of Information & Communication is supporting us through
the officials of the Kenya ICT Board.

Submitted for your briefing and facilitation.

Thank you.

[ T —

ESTH:R KOIMETT, CBS

-
=
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DEPARTMENT OF GOVERNMENT .
INVESTM ENT A ND PUBLIC ENTERPRISES - -
INTERNAL MEMO
File No. 77/MOF 331/02 Date: March 14, ZOKi‘[
To: The Chairman
Mlmstenal \ander Commr_tee R
&/ From: . The lnvestme’n‘c Secretary
. Subject:  TELKOM KENYA LIMITED (TKL) - PROCUREMENT OF LEGAL &
‘ FINANCIAL SERVICES : - .
.Pleasé refer to folio (1) on Athe above su_bject;*

TKL is iomﬂy owned by Orange East Africa (OrEA) 51% and GOK 49%. The .

majom\/ >hareholder in OrEA is France |elecom (Fl) TKL is Curram‘;y

‘facing serious Tlnancnal challenges

. rcsolved that an.

: representing OrEA

' mere;ore ready to pusht

1.

é; 3 2
L7

- 3.

"_emorﬂcncy ﬂE‘\.UI

-.'rDSﬂl red info 'm H,/ W .;'!e_i

. During

At a Board 'mef;ting beld.on 740 4 \/\arch 2017 the Board decxoed to

e<calate this issue 1o the snareho s for resoluuon 1t was Lhel'r*TOFE

th.e

Exmraordm ry Gﬂwﬂrol Meeting (EGM) of

sha reho&ders be called.

informal dlscussmns thaL the GoK has been havmg thh FT
1t has become mrreasmcl\/ cleor to us-that FT have

beeri-Taking a Jot of legal advxce oﬂd has a well laid strategy. Tn~y are -

heir <U3tpgy and the EGM appears Yo be in lll"n,'. |

wltH LhD 1a\d dovm stra LEC’/

c -—Lﬂ 1

board eeting of the- Marcn 'the’ Goyef-hmént

" tried ,U'_ngu_g' £1IH\/ ta gsk-- mat tho'-

‘.JC'] 2si

s <

.EQ' ire to be'._'.:"

is<’ues of an. .

: "'s<ed' 'a'nd | Ll
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discussed and resolved at a General Meeting of shareholders be- -
.postponed to give the GOK enough time to'consuit on the issues.

5. Unfortur_rately we werei unsurre5>ful and all-we could do was to refuse
" to consent to short notice for the EGM The EGM will now Lake place
" around ’Z”d of April, 2012, ~

6. Agamst the above background we need to~ urgemly procure both legal
and financial services to support us in developmg our own strateg\/ and

the attendant negotiations "that we will .be having with our co~
“shareholder both at the AGM and pos the AGM until a resolqu’uon is

found.

7. Given the nature of the issues“and timelines we are facing, we propose -
to hire the team- -that worked with us on'the Warramy claims last year as
they understand ‘the issues and will be able to come on bocrd
instantaneously. "

» -

. .8+ On the requrred techmcal support, the Permanent Secretary, Mmis'try. of
lnforma‘uon ' Commumcatron is <upportme us through the officials of
the Kenya ICT Board. |

0

We are herefore makmﬂ a reouest to the Mrmsrerrol Tender Committ tee
to procure, on a direct procuremem basis, the Jervrces of r\ Hamilton
Ha rrson & Mathews (HHM) to provrde lezal cer\/lues and (1,) ‘\/ir Ashii-
K‘a_ssem of RSM Ashvir to provide financial services.

a—

In vrew of the above, we seek MTC approval for direct procurement of th

[q]

_services of (i) Hamilton Harrison & Mathews (mHI\ ) provide legal service
and (il i) ! Mr. Ashn Kassam or RS nShll’ to prourde services in line wi ith sec (74)

o‘..' Lhe Publrr Procurernent.e urj rsposal /-\CL due to:
i, Theu 'r”enfy oF r‘e required services

~ o

i Pr 'urirro of the services
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lhe alGIE"'ﬂEHdO«lcd Consultants have historical ﬂemow of issues since.

they worked with Lhe Government on the warrant clairns by FT-lastyear

.~ The move by FT was unforeseen.

The terms of reference for the Advisors will include:

iii.

e

V. Based on the emerging issues determrne the options avarlab!e 10 the‘
governmeint and the ne'go_traunc SUdLeg\/ that snould be adopted by the
Government

vi. . To assist the Government wrth necotrauons Wrth T pre- EGM and tost .

EGM o ensure that all emerrrng issues are dealt witn conclusrvely
Thank you. T S e

- iy

To review the current financial position of the company and its business -

plan to assess Lhe financial V\abl\lLY of the TKL.

g - -

. To determrne the nghts and oblrgatrons under the Shareholders._

Agreements and the Arucles of the Company. This will rndude

determining the sequence of e events that need to undertaken at the

~shareholder level to recapitalise-or liguidate the company.

To review the Management Agreement between TKL and France Teltom

: Groud \FTC) and to assess the rmpact of the perlormance by tne FT in

prowdrng the management ser\/rfes as stipulated in the agreement

To review and quanufy the current and future capital requirements of

TKL and also determine the potential rnso\vency balance of TKL if the  F

' cornpan\/ were to be placed in hi qundanon

/%;5’(;*@5‘55 h» rT'“E CBS_
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ll REPUBLIC OF KENYA-
MINISTRY OF FINANCE

Telegraphic Address: 22921
FINANCE-NAIROBI

Fax No.: 330426 NAIROBI
Telephone: 252259 KEPEYA -
When replying please quote

REF: MTC/1.M/VOL.VI (45.2a). 12" June, 2012

Investment Secretary

RE: MTC COMMUNICATION FOR AUTHORITY TO USE DIRECT -
PROCUREMENT FOR PROVISION OF CONSULTANCY SERVICES FOR
LEGAL AND FINANCIAL SERVICES

The Ministerial Tender Committee at its Meeting No. MTC/46/2011- 2012 held on

" Thursday 7™ June, 2012 under Matters Arising 2a discussed application for authority to use

direct procurement for Provision of Consultancy Services for Legal and Financial Services.

.After noting the Depaﬂmentzﬂ and Secretariat comments the Committee further noted that:-
. s The Negotiation team agreed With the consultant that if the duration period is extended
should be regarded as a discount to the Mim'stfy | | '
- o The contracts to be cleared by the Attorney General ‘Office. -

In view of the’ above observations, the Comrmttee granted authonty to use Direct Procurement
Method as follows:-
A. Financial Advisory Consultant

Item Description: : Prov151on of Pmanmal Adv1501y Services
Consultant: M/s Ashif Kassam

Payment per day: Kshs 200,000.00 N
Duration: - Sixty (60No) days.

Total Cost: - Kshs. 12,000,000.00 inclusive taxes

Remarks: Direct procurement due to the urgency of the services.

P.0. Box 30007

.



B. Legal Advisory Services

Ttem Description: Provision of Legal Advisory

Consultant: M/s Hamilton, Harrison and Mathews

Payment per day: Kshs 200,6%0%0 i

Duration: : Forty (40No) days.

Total Cost: ‘ Kshs. 8,00‘0,000.00 inclusive taxes -
Remarks: ‘ Direct’procurefnent due to the urgency of the services.

Please take the appropriate action.

N. M. MGHENDI
SECRETARY/MTC
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REPUBLIC OF KENYA

MINISTRY OF FINANCE

Telegraphic Address: 22921

THE TREASURY
FINANCE-NAIROBI P.O. Box 30007
Fax No.: 330426 NAIROBI
Telephone: 252299 , KENYA
When replying please quote
REY: 7.7 307/02/N (61) | 18" July,2012

Director General, . .
Public Procurement Oversight Authority,
PO Box 50535 ‘

NAIROBI.

RE: PROCUREMENT CONTRACTS FOR THE PERIOD ENDING
30™ JUNE, 2012 | S

Attached are the détails of the contracts entered into by the Ministry and Contractors
for the period ending 30" June 2012. -

N.M.MGHENDI
< TFOR:FINANCIAL SECRETARY
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' FINANCE-NAIROBI

' Telephone: 2252299

. 1'.‘ N
. RS s
- B vt s
- ;s Tk
- : 4

EPUBLIC OF KENYA
MINISTRY OF FINANCE

7

Téiegraphic Address: 22921 THE TREASURY

FAX NO. 2213524/330426 PO, Box 30007 °

When replying please guote . MNAIROBI

Ref:  II/MOF/331/02 I Date: 208 June, 2012

Hon..Prof. Githu Muigai, FCiArb, MP
Attorney General N

State Law Office

NAIROBI

~ RE: CLEARANCE OF CONTRACTS FOR LEGAL AND FINANCIAL

CONSULTANCIES IN. RESPECT OF TELKOM KENYA LIMITED
SHAREHOLDER ISSUES ‘ ,

- Thank you for your letter ref. AGICONF/2/C/62 VolY dated 110 April, 2012
appointing Ms. Dorcas Achapa to support us in our shareholder discussions
with France Telkom (FT) in respect of our joint inyestment in Telkom (K) Ltd.

As discussed, we have also hired the sefvices of Hamilton, Harrison and -
Mathews (HHM) to provide legal support and Mr. Ashif Kassam of RSM
~Ashvir to provide _the financial support necessary o ensure adequate
preparedness on the part of the GoK to hold informed Sharehoider
discussions with the OrEA (FT). :

By way of Background HHM were the legal advisors during the Privatization
of TKL: and they also advised government during the claim of warranties
claims which as mentioned in- my letter of 26b March, 2012 were resolved
with minimel costs to GoK. Mr. Kassam was the financial advisor on the claim
of warranties . which as indicated were resolved with minimal cost to
govemnment. : A :



Page |2
“Submitted for your legal clearance, p,leé_se_ find herewith the draft contracts.
Thank you for your support.
Yours Sincerely, ’.
' . L RE
i’¥
~ JOSEPHK. KINYUA, CBS | |
PERMANENT SECRETARY/TREASURY.
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f @?QTE iﬁ%‘%ﬁ @?H%‘i@: =

@FF%C‘“ OF THE ATT @Rm%@gmg%&
ZZ/MO‘V;S‘!/OZ (15) | | 29th Augus’c éow
OuERef: . e e e ) T Date: ...

ur Ref:

AG/CONF/2/C/62 VOL. V (25)

7.

| ‘ }t\"\v\’\VUKC\
Mr. Josep‘nJK Kinyua, CBS . /ﬁ\q
Permanent Secretary

Ministry of Finance
P. O. Box 30007-00160
NAIROBI

RE: CLEARANCE OF CONTRACTS FOR LEUAL AND FINANCIAL
CONSULTANCIES IN RESPECT OF TELKOM KENYA LTD.
SHAREHOLDER ISSUES

| refer to the above matter and your letter dated 16 August, 2012.

First, | would like to draw your attention io the contents of c1rcu
AG/1/2005 of 29% June, 2005 on Government legal advisory services.
Ministries and departments are required to obtain the Attorney- . -

- General’s approval and issuance of no objection where the need arises .

for engagernent of private advocates. | have not been consulted on this

matter so fa r.

Second; having studied the draft contracts,-we have generated the
following comments: ’

- Aﬁomey-Ge-\erai’s Chambers, Harambez Avenue
PO. Box 40112 - 00100, NAIRCBI, KENYA - TEL: 7254 20 2227461/ 2251355/ 071 ""L'AQS: /0732529925
" E-MAIL infostatelawcnca@kenyza. soxe -WEISITE: & www.sTicmney-generalgo ke



‘A, CONTRACT FOR LEGAL ADVISORY" SERVICES BETWEEN GOK
AND M/S HAMILTON, HARRISON AND MATHEWS |

. Title Page’

The Government as a party should” be feferred to as the

Government of the Republic of Kenya represented by the Mlmstry

- of Finance.

L2

4.

N

. Preamble

The Government should be refexred to as in the title page and the
words “Office of the Deputy Prime Minister” deleted The year of
signing the contract should be amended accordingly.

The word “Ltd” should be included in the name “Orange East
Africa”. . o '

The sentence in (b) is incomplete.
Article 5 Consultant’s Personnel

Article 5(a) provxdes that except as the client may otherwise agree,
no changes shall be made in the key personnel. Appendix C lists

Jennifer Mbaluto as an associate at HH&M and one of the key

personriel. However from the information provided on the
HH&M website, Jennifer is no longer a part of their team. The
client (Ministry of Finance) therefore needs to obtain from the
consultant an updaied list of key personnel for this project.

Article 11
The professional lndemmty amount should also be written out in

words

Ar‘lcm 14:.£3): o= Co L, P R e

lt would be advisable for the contract to provide a cellmg on
reimbursements for agreed’ items to keep- expendlture by the
Consultant to a minimum/reasonable.

. Article. 15 2)

Has the Consultant already begun carrymg out the serv1ce<7 '

sy




&

. Article 22 (2) Dispute Settlement

The statement “The decision of the arbitrator shall be binding and
final between the parties” should be added.

. Appendix A S " g

"It would be advnsable to provide the meaning of the abbreviations

used.

B. CONTRACT FOR HNANC!AL/ACCOUNTS EXPERT ADV?SORY
, SER\/ICES
1. Tltie page

| The Government shouid be de>cr1bed asin 1 above

Lt

. The contract refers to the financial advisor in the second person in

some parts and as a consultant in others. It would be adwsable to
mam’cam the word Consultant for consistency and clarity.

. Clause 1.6

The word “to” before GoK should be deleted.

Clause 3.3

This article provides that remuneration for the Consultant is

pegged to that of similar legal advisory services provided to the
Privatization Commission. The berichmark should be that of similar
financial advisory services.

. Clause 4.3

The title should read ° Consultant s Responﬂblhry

.‘ Clause il

a

The tltie should be “Dispute Resolution”

. Clause 13 s W L g

The word mltlaunsz should be. reolaced with “initialling”.

We are vyet to receive minutes of the Minis’cerial Tender Committee

which approved the direct procurement as requested in our letter
dated 24™ August, 2012. '



GITHU MUIGAL
ATTORNEY-GENERAL

The Ministry also needs to confirm whether they have reported the

direct procuremept. . of the proposed serviges. to the Public
Procurement Oversight Authority, within fourteen (14) days of the

notification of the award of the contract, in compliance with
‘Regulation 62(3) of the Public Procurement and Disposal Regulations,
2006, as the value of the proposed contracts exceeds five hundred

thousand shillings. -

Yours' = ot

'S

(e

B
i
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Telegraphic Address: 22921 ) : THE TREASURY
' FINANCE-NAIROBI ~ %

FAXNQ.2219365 - -
Telephone: 2252299

When replying please quote

P 0 BO¥ 30007

" NAIROBI

Ref: 7ZZ/MOF 331/02 | Date: September 13, 2012

Hen Prof Githu Muigai, FCIArh, M.P.
Attorney General

tate Law Office
NAIROBI

Dear \T\Vﬁ'\ WSQ\)
. , P

RE: CLEARANCE OF CDNTRACTS FOR LEGAL AND FINANCIAL
CONSULTANCIES IN RESPECT OF TELKOM KENYA LIMITED
SHAREHOLDER ISSUES ' :

Please refer to your letter ref AG/CONF/2/C/62 Vol. v (25) dated Zéth August
2012 inresponse to my letter ref 2Z/MOF 331/02(15) dated 16% August 2012
and my, earlier letter ref ZZ/MOF 331702 dated 20t june 2012 on Lhe above
SUD]GCt

We thank you for your valuable commems which we have mcorporated We
also apologlse for having’ initiated the procurement before consulun g you
We wish to confirm that the procuement of the consultants was discussed by
the Ministerial Tender Committee at its meeting No. MTC/46/2012-2012
extracts of the minutés are herewith enclosed. The procurement method was
‘reported to the Public Procurement Oversight Authority as provided for under
Regulation 62 (3) of the Public Procurement and Dl_cposal Regulatlons, 2006.

We . confirm that the consultants have continued to offer their services
awaiting clearance aof the contract, this was necessitated by the urgent nature

of the assignment. By way of background, France Telecom had pushed foran.
Extra Ordinary General Meeting which was scheduled for 16% March 2012 to
, dlscuss the solvency situation ofthe company




" Given the nature of issues and the timelines we were facing, there was need to
bring on board both legaland financial advisors who had previously dealt with
these matters to assist us prepare a Government Strategy and safeguard the
Government position. You will recall that we also sought for a Senior and
experienced officer from your office to be part of the team, and you did assign

Ms Dorcas Achapa.
" Once again thank you.

Joseph K. Kinyua, CRBS
PERMANENT SECRETARY/TREASURY

Encls.

sl

PN
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- MINISTRY OF INFORMATION‘AND COMMURNICATIONS
o Ofﬁ'ce of the Permanent Secretary

Telephone: +254 020-4920000/100

Fax: 3'15147 ) . | Y .
If calling or telephoning as DSy JRRY ¢ JeN . Teleposta Towers
' R TRAL R P.0. Box 30025-00100
‘When replying please quote: (;:1 : NATROBI
Ref. No. MIC/G/11/2 : )) 15tk March, 2012
Mrs. Esther Koimett, CBS / //5 '
Investment Secretary ' Dg\‘}/
Office of the Deputy Prime Minister . - _
and Ministry of Finance - : /\) P

NAIROBI E ' -
Dear‘ig_&’*'ﬁ\)/v )

RE:'TELKOM KENYA LTD BUSINESS PLAN 'REVIEW

. In response -to ‘a letter ref: ZZ/MOF331/02 dated 8t March, 2012; I hereby
"-appoint the following to review the TKL Business Plan and submit thelr value

addition proposmons to the plan on 26% March, 2012.

- 1) Mr Paul Kukubo Chlef Executive Ofﬁcer Kenya ICT Board

i) Mr. Victor Kyalo Deputy Chief Executive Officer, Kenya ICT Board
1i1) Ms. Eunice Maranya ~ :

1v) Mr. Brian Longwe ICT Consultant

v)  Mr. Muriuki Mureithi Summit Strategies .

vi) Mr. Abraham Ondeng  Undersecretary, Ministry of Informatlon and

' Communications

Yours gm Q/‘/\/\‘L—/Q“a )
S .

Bitange Ndemo, PhD, CBS

PERMANENT SECRETARY
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("w—*artmo O_/f wmmmt lnvestmem and Public Entﬂ ‘Pﬁsas

FILE NO: DGIPE-/FB/255 A DATE: 30t March, 2012

TO : Director, BSD
: r‘n\,C1OF EAD l L

FROM : Investment Secretary

SUBJECT: REQUES’T FOR ADDITIONAL FUNDING OF MTEF BUDGET 2012/20] 34

i The dep@rrmem hos submn"red bo:h Recurronf and Developmerﬁ MTEF BudgeT

=stimates for.-the m@nctol year- 2012/13. However ihe Ministry of Finance -
budgeiary celing is not adequate to meet the additional funding required for
the Trecsury 's'pveciﬂc requirements of Gavernment Investments, reforms and
infrasiructure development for strategic State Corporations. The details of the

additional funding are as follows;

1. Eaquily Parﬂci’pofion in Infernational O}qdnizqﬁons-KShs 1.646 bimonv.

The Government has oms*@ndmg equﬁy porﬂcxpc’non in ADB, EADB PTA and
Shefier Afrique. In the cxpploved budget for 2071/12 there was no ‘provision

: ch’rored for the Lounfry Commitment in these organizations. We are

currenily in arrears in.thé four institutions.

+ ADB;-The Board of Governors of the Afiican Development Bank during
the 2010. Annual General Meeting authorized the Sixth General Capital
-Increase. Kenya is eniifled- to a subscription of 63,491 ‘new shares
consisiing of 3,809 pcnd up shares cmd 59,682 callable - shores The total

value for 3,809 paid up shares at par: volue of UA 10,000 is UA 38,090,000
" [Kshs.3, 809,000,000). : -

Treasury accepted to fake up the fotal 3,809 paid up shares value at
- Kshs.3,086,000,000 payable in 12 installments with an annual payment of
" Kshs.320 milion. The first installment was paid in 2010. The totdl.amount =
romlrad in 2012/13 is Kshs 320, OOO OOO

FADB he Governing Council of Eost African Development Bank
approv ed increase of share copﬁol in the Bank. Class A shc.eno'deas
under which Kenya falls were 1o inject US$ 90m spread over a period of

five (5) years with an annual p?ymem‘ of U5S$ 4,500,600. The payments



cofnmen(:ed in. 2008. We are in arrears as at 30th September 2011 of -
US$ T 606,690.46. The amount due for QOH/],’Z is US $ 4,500,000 and- -

same amount for 201 2/13. The fotal amount required’ in 2012/13
-_including arrears is Kshs 880,000,000. -

Eopey
BN

PTA Bank iF920107 TG total payable Qmoum Wwas US$]2 04,178 to be
paid in five (5) years instaliments commencing in 2009 with .annudl
payment is US$ 2, 420, 836 The total amount required in 2012/13 is Kshs
210 000, OOO '

< Shelter Afrique- The Company's share capital is to be increased from
USD 50 million to USD 100million. In order to retain the current GOK
shareholding (13.25%) a capital lﬂJeCTfOﬂ of Kshs 536 million is required.
We propose that the amount of Kshs-236million be fcc’rored in the
2012/13 budget and the balance intwo subsequent years.

2. Kenya Airways Righfs {ssve- Kshs 5,5 billion -

In the approved budget there was a provisio‘n of Kshs 2.5billion for share

~subscription in Kenya Airways. KQ plans to raise through a rights issue Kshs 24

billion from the existing shﬂréholders to fund its ﬂ'DeT expansion programme.
‘We understand that this amount was removed in the Supplememory Budget.
To subscribe for its rights the GOK would need fo pay a total of Kshs 5.5billion to

receive further 159.3million new shares in Kenya Airways that is required to.

maintain 23% Shareholding: We proposé that the tofal amount of Kshs 5.5 billion

be provided for in the 2012/13 MTEF Budget for the GOK to retain the 23% -

shareholding.

3. .De La Rue—‘ Kshs 700 million.’

In the 2011 ? opproved budget There is a provision of Ksh SOOmHnon for equﬁy
'pornopa’non in De La Rue, which was removed during supplementary budget.
The fotal amount required for the Government to pay for its share of acquiring
De Lo Rue is Kshs 700million. We are requeshng that an amount of Kshs

* 700million be provided in the 2012/13 MTEF budget to cover the i’ofol contract
cost of Ksh 700million. '

i
4. Kenva Rciiways Corporation- Kshs 4.890 billion

KRC requires a fotal of Kshs-4.890 in the financial year 2012/13 for completion
of the ongoing implemenﬁng of modernizalion and expansion of the Rail
- Commuter Services. - :

N

-«_jPiA Treasury made a commitment to increase uhe shereholdmg with...




5. Kenya Poris Authority- Kshs 2.360 biUi'on.

Kenya Ports Auihority signed a dredging works confract on T# February, 2011 J
upon formal confirmaiion from Treasury that the funds wogld, be factored in
the 2011/12 Financial Year's Budget. The total cost for the project was Kshs 5.2
billion, though Kshs 1.4-bilion has been released through the Parent Ministry
there is a balance of Kshs 3.8 billion. However no budgetary provision was

made in the 2011/12 Financial, YeoL We proposed fhct fotal amount of Kshs.
3.8billion be factored in the 20 12/13 Budgef

In addition KPA is imiplermenting the Mombasa Port Development Project (2nd.
Contciner Terminal).The coniractor cannot proceed due to the presences of
ihe Project Atiected Persons (PAPs) on the access fo the sife. KPA requnes Kshs

380 million for compensation fo relocate the PAPs and give access fo the
coniracior in the 2012/13 MIEF Budget.

KPA has had a long outstanding debt from the GOK of Kshs 680million. 1h 1994
KPA conifracied M/S Dredgco Kenya limited to underfake maintenance
dredging for the Port. The coniract was to be funded by the then Ministry of -
Transport and Communicatian. The receivable has remained oUtstanding in
the books of KPA and PIC has recommended that the Government clears the
long ouisTonding debt. KPA has sent a reminder .baseqd on PIC

recommendation’and requested for. Kshs 480million fo be factored i in 012/13
budge’r to clear lhe long ovuistanding debf :

Furthermore KPA has rhode a request for dre-dging funds to faciifate
Development of liquefied Natural GQSA (LNG) facility and Gas Fired Electricity
. Generation Plant (GFEGP) at Dongo Kundu area in Mombasa requires funds. A
total of KShs 4.5 billion will be required for both projects. This will be face Il of
the dredging and may be finance througlr donor funds from Belgium.

Total requirement for KFA

Total cost- KShs Million Requ1red n 201213
Ongoing Dredmng 5200 ' 3,800
PAP 380 : 380
Outfstanding Debt | 680 . o 680
Belgium  Funded | 4,500 ' | 4,500
dredging -
Total | 110,760 9360




>

6. Lamu Port- Kshs 5 bi“ion

Following the launch of the LAPSSET PrOJecT it is necessary fo provide resources

_in the MTEF Budge’f to fund the developmen’r of the Lamu Port: The financial

requirement for the Port will be firmed up later. The funds could be provided
under the implementing Ministries :but-ihe= deporrmen’f wrshes to flag this
TEghirément to OVOld last minute surprises. >

T e e

7. Kenya Broadcasting Corporation. Kshs 14 billion

g

¥

KBC has made a r'eques’r for Government suppof’r amounting to Kshs 1.4 billion to
be applied as follows:- (i) Kshs Tbilion fo finance migration from-Medium Wave
(MW) echnology to Frequency Modulation (FM) Technology and (i) -Kshs

A00million o finaice Public Broadcasting which is a public service obligation. We

have proposed a budgetary provision of Kshs 1.4 billion in FY 2012/13.

8. ANaf.i.onol Cereals and Produce Board Kshs 2.2 billion

The, issue of NCPB balance sheet restructuring has been’ ou1s’fendmg for

sometimes. It is no’red that in July 2007 the MoA-submitted a .draft Cabinet

Memorandum - which, among other things, recommended that the
Government should compensate NCPB for the alleged loss of Kshs.2.2 billion on

 GOX instructions o sell maize at a lower price than the purchase price. The
amount has been outstanding in their books as funds. owed by the GOK for

years.

[n order to oddress the current undercopﬁohzohon of NCPB, and considering

the key role. NCPB. plays.in the sector the Board requires financial support by
the Government within the MTEF Budget Framework. We propose that, a sum -

of Kshs. 1.2 billion be factored in the 2012/13 Financial Yecxr Eshmaies and an
additional Kshs. 1 bl”IOn m 2013/14. _

9. Open Wind-ow Sysfem (Ken’rrade)'—Ks'hs 380 million

*

In the approved budget for 2011/12-there is a provision of Kshs 200million for

the Open Window System Project. The ToTaI'dmoum required for Phase one is

USD 4,435,351. An additional amount of Kshs 380 million is required to purchase -
the' software. Kenirade has inifiated: the procurement process. We are

requesting that the additional amount of Kshs 380m be provxded in the 2012/13

MTEF budge’r io carter for the total conhccf cost of Ksh 580 million.
_ | .

10. Nc'r]oncl Oil Corporation. of Kenya Kshs 1.5 Billion

NOCK requnres 'GCK capital injection for trading and mainly-for the expansion
of the retail nefwork. The Corporation has no ‘storage facility in -Mombasa.
which makes doing business for the only SToTe olil morke’fﬁr expensive: Gﬂ(z




B
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‘ d;’l’icbl*i They have been operafing on borrowed funds which are expensive.

This would Increow profitability and ultimately payment to exchequer We

therefore prepose that the amount.of Kshis 1.5 billion be pfowded in the 2012/13
MTEF Budget :

11. Loan to KPCU- KShs 750 million.

The Govémmerﬁ negofiated a full ond ﬁnoi sefflement of Kshs 500million with

KREB <4t |h¢m o, hﬁ the recelvershsp of KPCU., The balance of Kshs 250million W, -

in ended to finance the restructuring and the receivership cost. This reques’f was
not factored in the F/Y 2011/12 approved budget,due to budgetary constraint.

We - propose fhcﬁ fhe crnounf of Kshs 750m be- provxded in the 2012/13 MTEF

Budget.

12, Loan to Telicom K. Ud - Kshs. 5 billion.

Telkom is still f.cxced wifh serious financial brobléms and Wouldvreq"uire further
financial support from ifs shareholders for the stability of the Company. The
Company has ;eqdesfed for an addifional shareholder loan of Kshs.5 billion.

13.Loan to IDB- KSHS 500 million.

IDB has re'ques’fed‘for GOK financial support in form of Government loan of upto
a maximum of Kshs 500 milion ‘for on-lending to Small and Medium Size
Enterprises (SMES)..The-reqU’esf was comsidered and recommended through a
joint memo by DGIPE, DMD and EAD but due to financial constraint the request

has' not been funded in the last two subsequerﬁf budget.years. IDB financial

position has not improved and they have made a similar request of a loan of
Kshs 500million in the 2012/13 MTEF budget.

ThlS is submitted for constderczhon as xequlremem‘s for additional funding in the
2012/13. MTEF Budget.

4

TN,

Fsther Koimedtl; CBS

CC: Permanent Secretary/Treasury

" Financial Secretary _

al
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RE: REVISED BUDGET ESTIMATES-2012/2013- REQUEST FOR ADDITIONAL FUNDiNG V\QML/

,

: ‘Thlc is in reference 1o CFOs' memo on re\/lsed budgeT ref MOF/282/ 8/02 "M,
i dated 12t November, 2012. - \\ )
! -The depariment has submitted both Recurent and De\'/elopmen’r" Revised . ))%
Budget Estimates for the financial year 2012/13. However there were some :

| budgetary requiremenis which.were not provided for in the printed eshmoTeer/R‘f \ \"
that may need consideration as followings:- : : T
\'/7\

-

: 1. Kenya Railways Corporation- Kshs 1.4 billion

In 2011/2012 printed estimates the budgetary allocation for KRC was Kshs 2.8
3 Dillion. Kshs 1.4 was disbursed'during the year but Kshs 1.4 was not released
due to liquidity constraints towards the end of the financial year though the
payment had been processed. It was therefore held as @ pending bill fo be @
first:charge in the current F/Y as the CO[pOFOTIOﬂ had made commitment. The
1 funds are needed for complehon of the ongomg lmplemenﬂng of Commuier :
Rail Services..

s

1 2. Kenya Porfs Authorify- Kshs 500 million.

| Kenya Ports Authority signed a dredging works confract on 1t February, 2011
upon formal confirmation from Treasury that the funds would be factered ir
the 2011/12 Findncial Year's Budget. The total cost for the project was Kshs 5.2
A billion, though Kshs 1.4 bilion has been released through the Parent Ministry.
! fhere is a balance of Kshs 3.8 billion. In the current year's Budget there is an
allocation of Kshs 500 million. We proposed that additional amount of Kshs 500
million bé factored in the 2012/13 Revised Budget -



e

2

"3 C.apifol lniecﬁ_on fo C'cﬁnsolidafed _Bank of Kenya Lid.- Kshs 500 million

- prorate to the Shareholders Shareholding position i.e Kshs. 5.1 billion by France

Consol dated Bank of Kenyo requires fnonclol support of Kshs 500 million from

the GOK to boost the Bank's Capital ratio in order to comply with the banking

Act and Central Bank of Kenya Prudential Guidelines. The request was made
during the 2012/13 budget but could nof be provided for due to.budgetary
constraint.  They have mdlccﬁed the Bank seriously needs the financial

intervention.

4. KPLC 'Oufsfcm'dinq Div'idend Arrears - Kshs 1.59 billion

KPLC has requesfed that the dividends arrears payable o Tregsury be netted off.

against claims of refund to the. Company. We propose that Kshs 1.59 billion be
allocated to KPLC to be financed by dividends withheld.

5. loanto Telc_om K. Ltd- 2.4 billion

The Cobi_ﬁef has approved the restructuring of Telcom Kenya Ltd which includes
providing Shareholders support to the company of Kshs. 10 billion to be provided

Telecom (FT) and Kshs. 4.9 billion by GoK.

So for FT-has provided its shareholders' loan of Kshs 5.1 billion while GoK has

provxded Kshs. 2.5 billion leovmg a bolance of Kshs. 2.4 billion.

We now request that Kshs. 2.4 bilion be provided in the Supplementary
Esﬂmcﬂ‘es.

This is submn’red for consideration as requwemems for additional funding in the:

2012/13 Revised Budget. : - .

Thankyou.

Esther Koimetf, CBS

CC: Permanent Secretary/Treasury | atj\ e
: T . A kcg"

: Financial Secretary
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SUBIJECT qa\f” N rmanuax Restructuring Support to Telkom (K} Ltd vv e \q;\dw
: @MG\F v\ﬁ\ WL \a/\iw,'za«g fgfw%“ﬁg
Please referto the a%/o%&e%ubject : R TTRAnsA
=L EZ; 2 \-’/}ﬁ»’mwﬁ;’ou
' WV\‘L%\’,_\
We draw your attention to the provisions of the Restructuring =

Agreement between GoK and France Telecom, SA (FT) both TR
shareholders of TKL. . ' 16\3\"\2

One of the pillars of the Restructuring Agreement was that both f’g
shareholders would fund the operational needs of the company to /
the tune of Ksh. 10 billion for FY 2012 pro rata to their sharéholding \7'9/‘"&
of 49%:51%. In this regard FT provided their full portion of Kshs. W,
5.1 billion while GoK was only able to-provide Kshs. 2.5 billion
leaving a balance of Ksh. 2.4 billion. . .

: : . : o~

_Thé agreemernit provides for a dilution to 40% from the Government Qo b
‘ snareholdmg of 49% upon payment of the total financial support of

Ve Qo

- Ksh 4.9 Billion. This is in consideration for FT writing off a sngmﬂcant L:\_ e
“*Hortion of its shareholder loans | in excess of (Kshs3& gemslinics s L

| IS

It is noted that, in the event that tHe Government is. unabLe to ., Py

’ prowde the remammg Kshs 2.4 Billion the Restructuring g
Agreement provides for a further dilution of 10% whlcn will take \n 3 52
GOK shareholding down to 30%. . : > - b G
o e o S T B
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S Under the Agreement, GoK has-up to 30.06.13 f.e end of FY
2012/2013to provide the balance. Thwlsthemﬁonatorequest:or
your approval to enable -the’ Ministry of Finance include the
outstanding Kshs. 2.4 Billion in the FY 2012/2013 Suppﬂenwentary
Estimates Il,, )

6. in the Event this amount is not proWded;itisvnoted that GoK
shareholding in Telkom Kenya will come down to 30%. One of the
implications of this dilution is that GoK will have to cede one Board
position to FT. Currently GoK hasfour( ) Directors in the TKL
Board. ’

Subrnﬁtedforyb;w(ujnyderaﬁorlanciapprovanuidance.

Thankyou. -

ESTHER KOIMETT, CBS .
IIVESTMENT SECRETARY

L—

A
)

______
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FROM : Investment Secretary
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RE: REVISED BUDGHET BTIMATES—201Z/2013 REO.UEST FOR ADDITIONAL FUNDING V\QJ\L/

)Z 4/\]\
| The department has submitted both Recurrent. and Developmenf Revisem

Budget Estimates for the financial year 2012/13. However there were some

budgetary requirements which.were not provided for in the printed esnmofe*lﬂ'f L
that may need consideration as followings:- :

§ This.is in reference to CFOs' memo on revised bungT ref. "MOF/282/18/02 ‘M
il dated 12 November, 2012. . _ ;jfg\’

\
|

1. Kenya Railways Corporation- Kshs 1.4 billion

In 2011/2012 printed estimates the budgetary allocation for KRC was Kshs 2.8
billion. Kshs 1.4 was disbursed during the year but Kshs 1.4 was not released
due fto liquidity: constraints towards the end of the fanﬂCIGH year though the
payment had been processed. It was therefore held as a pending bill fo be a
first charge in the current F/Y as the Corporoﬂoh had made commitment. The
funds are needed for complehon of The ongomg lmplemen’nng of Commu’[er
3 Rail Services. ' . '

&

2. Kenya Ports Authority- Kshs 500 million. -

{ Kenya Ports Authority signed a dredging works contract on 1st FebrJary, 2011
upon formal comlrmchon from Treasury that the funds would be factored in
the 201 1/12 Financial-Yege's-Budaet. The total cost for the project was Kshs 5.2
billion, though Kshs 1.4 billion hos been released through the Parent Ministry.
there'is-a balance of Kshs 3.8 biliion. in the current year's Budget there is an
allocation of Kshs 500 million. We' proposed that additional amount of Kshs 500

million be factored in the 2012/13 Rewsed BudgeT

1



3. Capital Injection fo C‘onsolidofedeonkof Kenya Ltd.- Kshs 500 m'ilﬁon

Consolidated Bank of Kenya requires financial ‘sUpporT' of Kshs 500 million from
the GOK to boost the Bank's CopifoIA rafio in order to comply with the .banking
Act and Cen’(rol Bank of Kenya Prudential Guidelines. The request was made
during the 2012/13 budget but could not be provided for due fo budgetary
constraint. They have lndlce’red the Bank senously needs the financial

intervention.

4. KPLC Outstanding Dividend Arrears - Kshs 1.59 billion

KPLC has reques’red that the dividends arrears p.oyoble o Treasury be netted off

against claims of refund to the Company. We propose t}"Cll Kshs 1.59 billion be
allocated to KPLC to be financed by dividends, withheld.

5. loanto Telcqm K. Ltd- 2.4 billion

r

The Cabinet has approved ihe restructuring of Telcom Kenya Ltd which includes

providing Shareholders support to the company of Kshs. 10 billion to'be provided
* prorate to the Shareholders Shareholding position i.e Kshs 5.1 billion by France

|elecom (FT) and Kshs. 4.9 bilion by GoK.

So far FT has providéd its shareholders’ loan of Kshs. 5.1 bilion while GoK has

prdvided Ksfis. 2.5 bilion leaving a balance of Kshs. 2.4 bilion.

We now request that Kshs. 2.4 bilion be prowded in the Supplementary
Estimates.

This is submitted for consideration as requirements for Gddmonol fundmg in the

2012/13 Rewsed BudgeT

Thank you.

i ~g§ther Koimett, CBS - STEE SRR

CC: Permanent Secretary/Treasury

: Financial Secretary
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6. As -a result of these challenges. the company eroded its
- shareholder value leading to insolvency. Consequently the two
shareholders agreed on a restructuring process that was
"np'iemented on 31.12:2012. Under this restructuring process

\/j)  GOK converted its loans amounting to Kshs 6.9 Billion
into equity.  Similarly, France Telecom. converted a

proportionate amount based on their 51% shareholding -
to equrty

A(ii) FT wrote off the bé!ance of its loans in the region of Kshs

30 Billion in exchange for GOK agreeing to cede 9% of its
_ Sharehoidmg

(i) Both GOK and FT were to fund the company to the tune
of Kshs 10 Billion for FY 2012. FT fully funded its portion
of Kshs 4.9 Billion while GOK was only able to provrde
Kshs 2. SBrtlron of its Kshs 4.98Billion.

However, GOK has upto June.30”7 2013 to provide the balance
of Kshs 2.4 Billion. In the event GOK is not able t6 provide this
amount by the agreed deadline it will cede o further 10% of
shareholding. 1t is therefore highly likely. that by 1% July 2013
GOK shareholding in TKL will crystallize at 30%. Under the -
Memorandum & Articles of Assocratlon of the company this will
trlgger the loss of one Board seat
The performance of TKL is not likely to improve in the short
term. Our view is that FT may not have figured out this market
and may in fact have given up on it. There are indications that
they are in the process of seeking a buyer for their stake. We
note however that both Airtel and Yu have also not been able
to achieve profitability. although there are indications that
Airtel is now on the right track.and is being perceived as the
strongest competitor to Safaricom.

< Ccrtxfied



