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1.0 PREFACE

Mr. Speaker Sir,

The Public Investrnents Committee is a Select Committee established under
Standing Order No. 206 and is responsible for the examination of the working of
public investments.

1.1 Mandate of the Committee

The Committee is mandated to:-

(a) examine the reports and accounts of the public investments;

(b)examine the reports, if any, of the Auditor General on the public investment;

(c) Examine, in the context of the autonomy and efficiency of the public

investments, whether the affairs of the public investments, are being managed

in accordance with sound financial or business principles and prudent
commercial practices.

The Committee shall however not examine:-

(a)Matters of major Government policy as distinct from. business or
cofitmercial functions of the public investments;

(b)Matters of day-to-day administration; and,

(c)Matters for the consideration of which machinery is established by any

special statute under which apafircular public investment is established.

The procedure of a Select Committee and other related matters thereto is covered

under Standing Order No. 173-203. The Committee has power, under the

provisions of the Constitution, National Assembly (Powers and Privileges) Act



(Cap. 6), the State Corporations Act (Cap. 446) and the Public Audit Act (Cap.

412), to summon wifiresses, examine them on oath and receive evidence.

1.2 Committee Mpmbership

The Committee comprises of the following Members:-

(l)Hon. Adan (eynan, CBS, MP - Chairperson

(2) Hon. Kimani Ichung'wah, MP - Vice Chairperson

(3)Hon. Sammy Mwaita, MP

(4)Hon. Cornelly Serem, MP

(5) Hon. Bare Shill, MP

(6)Hon. Korei Ole Lemein, MP

(7)Hon. Adpn M. Noor, MP

(8)Hon. Mithika Linturi, MP

(9) Hon. Beatrice Nyaga, MP

(10) Hon. John 14. Nyaga, MP

(11) Hon. Njpgu B-arya, MP

(12) Hon. I*frgo Klng'ata, MP

(13) Hon, One,smuq,Njuki, MP

(14) Hon. Elgi John Kiragu, M.P

(15) Hon. Johana Ngeno, MP

(16) Hon. Mwadeghu Thomas, MP

(17) Hon. Abdullswamad Sheriff, MP

(18) Hon. Paul Otuoma, MP

(19) Hon. John Aluoch Olago, MP

(20) Hon. Francis Nyenze Mwanzia, MP

(21) Hon. Dr. Oburu Oginga, MP
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(22) Hon. Major( Rtd) John K. Waluke, Mp
(23) Hon. Ogutu John Omondi, MP

(24) Hon. Mary Keraa Sally, MP

(25) Hon. Wafula Wamunyinyi, MP

(26) Hon. Bernard Munyoki Kitungi, MP

(27) Hon. Chrisanthus Wamalwa, MP

1.3 Committee Proceedings

The Committee held a total of ten sittings during which it closely examined and

heard evidence from wifiresses. The minutes of the Committee are hereto

annexed and copies of the Hansard Report may be obtained at the National

Assembly Library. In its inquiry into whether or not the affairs of the public

investments were managed in accordance with sound business principles and

prudent cornmercial practices, the Committee heard and received oral and or

written evidence from the Managrng Director Telkom Kenya Limited; Cabinet

Secretary for Information and Communication Technology; Cabinet Secretary,

the National Treasury; Investments Secretary, Financial Secretary,

Communications Commission of Kenya, Prlattzation Commission of Kenya,

Board of Directors of Telkom Kenya Limited, and other relevant wifiresses.

The Committee also considered the Special Audit report of the Auditor-General

and the report of the Inspectorate of State Corporations on the recapitalization

and restructuring of the balance sheet of Telkom Kenya Limited. The records of

evidence adduced, documents and notes received by the Committee form the

basis of the Committee's observations and recommendations as outlined in the
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Report and can be obtained in the Hansard reports of the Committee available in

the National Assembly Ltbrary.

These observations and recommendations, if taken into account and

implemented, will enhance accountability, effectiveness, transparcncy, efficiency,

prudent investment and financial management and profitability in State

Corporations and the public investments sector as a whole and guide in future

restructuring and privattzation of State Corporations.

1.4 Committee's General Observations

Below is a summary of the Committee's on the Privatrzation, Recapitahzatron

and Restructuring of the balance sheet of Telkom Kenya Limited:-

1.4.L The Communications Commission of Kenya presently Communications

Authority of Kenya (CAK) and the prlatization commissions were never

involved in the restrucluring and recapitalizationof TKL balance sheet

1.4.2 The dilution of Govemment shareholding in TKL was in breach of the

license agreement since the regulator, CCK, did not approve the

restructuring. The Government never sought CCK's approval/ authoriry

when it was ceding further shares in Telkom Kenya Limited. The ceding of
shareholding by the Government of Kenya to F'rance Telkom is in breach

of provisions of paragraph 23 of license No. TLIMCO/00004 granted by

CCK.

1.4.3 The Minister for Finance delayed to operatronahze the Privatizatton Act,
Cap 485 C even after the President Assented to it. The then Minister for
Finance, Hon Amos Kimunya, operationahzed, the Act through Legal

The Special Report of the Public fnyestments Committee ofl the privatization,4
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Notice No 339 of 2007 with the commencement date being l't January,
2008.

L4.4 The loss making trend by TKL can be attributed to poor planning and
management strategies and failure by shareholders to invest in the capital
intensive industry. For instance, as part of their market penetration

strategy, Telkom Kenya Limited was charging Kshs. 1.00 shilling while the
interconnectivity cost was Kshs.1.5 shilting therefore making losses.

1.4.5 The prlatizatron of Telkom Kenya was not bearing fruit as the
organization has been incurring losses and that the Government had lost its
shareholding from 40% to 30o/o as result of expensive restructuring that
required injection of additional capital due to the way the agreement,

negotiations and financing was done

1.4.6 Participative decision making by the management and shareholders was

needed to address the issues that Telkom Kenya was facing. According to
the CEO, he was not aware of the decision and agreements that were
entered into by the shareholders.

1.4.7 While prlatization is important, there is need for ajoint effort by the

Ministries to protect strategic infrastructure and Government investments

in the country.

L.4.8 The issue of Telkom Kenya Limited was akin to share f-xirrg arising from
the fact that the Govemment only managed to raise Kshs. 2.5 billion of the

required Kshs. 4.9 brllion and could not raise the balance of Kshs. 2.4

billion.

1.4.9 Alcazar Capital LLC, whose ownership remains suspicious, mysteriously
pulled out of the partnership with France Telecom during the negotiations

The Special Report of the Pubtic Inyestments Committee on the Privotization,5
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for recaprtahzatron and restructuring of the balance sheet of TKL with the

Government of Kenya.

1.4.10 The Ministry of Finance and the Ministry of ICT did not involve

stakeholders such as the Prlatrzation Commission; and the

Communication Authority of Kenya (formerly CCK) in the negotiations

thus did not protect the public interest during TKL restructuring.

1.4.11 Telkom Kenya failed to notiff the Communication Commission of Kenya

(Communications Authority of Kenya) contrary to provisions of

parugraph 23 of License No. TLIMCO /0A004 granted by CCK on its

change of share structure as stipulated in the license thereby making the

organrzation's operations following the change of share structure illegal.

l.4.l}The State Law Office was not involved in the initial stages of the

transaction contrary to section 19 of the Office of the Attorney General

Act. The Attorney General however approved the Shareholder

Agreement. The Ministry of Finance had used the services of private

consultants for financial and legal consultancies contrary to section 19 of
the Office of the Attomey General Act No. 49 of 2A12 and Govemment

Circular No: AG/l/2005 of 29'h June, 2005.

1.4.13A Cabinet paper seeking approval of the Cabinet for the proposed

recapitalizatron andbalance sheet restructuring was jointly sponsored by

the then Minister for Finance and the then Minister for Information and

Communication.

1.4.14 Telkom Kenya Limited was insolvent n 2Al2 necessitating the need by

the shareholders to recapitahze and restructure the balance sheet of the

company
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1.4.15 The Cabinet had approved the recapitalization and balance sheet

restructuring of Telkom Kenya Limited on 22"d Novemb er 2ot2
1.4.16 The Government ownership in companies is normally held in trust by the

permanent Secretary Treasury.

7.4.l7The Treasury entered into an agreement to provide Kshs. 4.9 billon
without a budgetary provision. The Government paidKshs. 2.5 billion but
no provision was made in the budget for the Kshs. 2.4 bilhon. The
Treasury committed the Government without budg etary provision and
failed to factor the commitment in the supplementary budgets of
20t2/2013.

1.4.18The Investments Secretary had requested for resources to cater for the

Government commitrnent of Kshs. 2.4b11lion for Telkom Kenya Limited
r e c ap rtahz ation and b alanc e she e t re s tru cturin g .

1.4.19 The Treasury failed to allocate funds to cater for Government

commitment in the recapttaltzatton and balance sheet restructuring of
TKL leading to the dilution of govemment shareholding to 3,o%.

1.4.20 Government shareholding in TKL was diluted from 40% to 30%due to

failure by the Government to provide funds as agreed between the

shareholders when restructuring the balance sheet of Telkom Kenya

Limited. The Treasury failed to ensure that the commitment of Kshs. 2.4

billion was factored into the subsequent suppleme ntary budgets of
20t2/ 20t3 .

1.4.21 rhe National Treasury did not apply due diligence in the identification of
France Telkom as a strategic investor during the bidding for privatization

of Telkom Kenya Limited. Alcazar Caprtall-I-c which was in partnership

with France Telkom remains a mystery and its real owners not known7l The Speciol Report of the Public Inyestments Comtnittee ofl. the prfuatization,
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1.4.22 The ownership of Alcazar Capttal LLC purportedly owned by Agility

Group Company, one of the companies in consortium with France

Telecom is not known.

1.4.23 The true shareholders of Orange Participations, S.A and OrEA S.A have

not been fully disclosed. The conduct of F'rance Telkom, Orange

Participations, S.A and OrEA S.A during the privatization (bidding),

recapitali zatron and b alance sheet re s tructuring was s u spicious .

1.4.24 The circumstances and reasons that led to drastic disinvestment of Alcazar

Capital LLC (a Company that was purportedly owned by the Agility

Group) in OrEA on 2"d August, 2012 are not known. The consideration

pardto Alcazar Capital LLC on exit from TKL is also unknown.

1.4.25 Telkom Kenya Limited paid salaries of employees of Mobicom , a prlate
Company for one year. This was at time when TKI was making losses

and required new financial injections by the shareholders including GoK.

L.4.26 Telkom Kenya Limited has been and is still being audited by private

auditors. In the past the Auditor General has not been able to audit TKL

due to the minority shareholding by the Govemment. There is need to

amend part III of the Public Audit Act, 2003 and the State Corporation

Act, Cap 446, Laws of Keny a to comply with Article zzg(s) of the

Constitution to provide for an express provision for the Auditor General

to audit all Government investments including where GoK shareholding is

less than 50 %.

1.4.27 There is a need for an amendment to Companies Act Cap 486 requiring

all shareholders in registered companies in Kenya whether privately

owned, public or which the Government has shares to be named and
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identified in the records of the Registrar of Companies so as to make it
easier to identiff parties in investigations.

1.4.28 There is a clear lack of clarity about the market valuation of TKL even at
the privatizatton stage. The basis of value of Kshs. 50.98 billion that was
used at the time of privati zatton of TKL is not known and has never been

made public.

1.5 Committee,s Recommendations

Arising from the evidence adduced by witnesses and the observations thereof, the
Committee recommends, that:-

1.5.1 EACC to investigate officials from the Ministry of Finance/National
Treasury and the Ministry of Information, Communication and
Technology who were involved in the entire process of prlatization,
recapitalization and restructuring of the balance sheet of Telkom Kenya
Limited from the year 2007 to date.

1.5.2 Ethics and Anti-Comrption Commission should investigate the National
Treasury for committing the Govemment to sign a recapita\zatton and
restructuring agreement without making sure there is an adequate

budgetary provision contrary to Section 26 (6) of the Public procurement

and Disposal Act, 2005.

1.5.3 Ethics and Anti-comrption Commission should investigate the ownership,

identity, legal existence and location of ATcazar Capital LLC and

determine their role in prlatrzation and subsequent suspicious exit from
TKI during the recapitahzatton and restructuring of the balance sheet of
TKL. This should shed more light to the Kenyan public on circumstances

surrounding their entry and subsequent suspicious exit from TKL

The Special Reltort of the Public Investtnents Committee ofl the privatization,el
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t.5.4

1.5.5

1.5.6

r.5.7

1.5.8

EACC should investigate the true ownership, identity and legal existence

of Orange Participations, S.A and OrEA S.A.

The Government reconsiders its prlatrzation of Telkom Kenya Limited

and the recaprtahzatron and restructuring agreement in light of the loss

making ffend by TKL. Further the shareholders should review the

performance of the Board of Directors and top management at TKL.

EACC should investigate the assets of TKL pre-and post privatization with

a view to establishing the actrtal value of assets owned by TKL and

possible recovery of assets misappropriated by various individuals during

the establishment and subsequent privatization of TKL. The same

investigations should extend to all top past and present management of

TKL and the officials involved in the division of assets and liabilities of the

defunct KPTC among the three entities namely: Postal Corporation of

Kenya (PCK or Posta); Communication Commission of Kenya (CCK) and

Telkom Kenya Ltd (TKL).

The National Treasury engaged private Legal and financial consultants

without the approval of the Attorney General as required by law. The then

Accounting officer Ministry of Finance/Treasury should be held

accountable for failure to follow due process of the law in engaging legal

consultants since this was contrary to section 17 of the Office of the

Attorney General Act No. 49 of 2012 and Government Circular No:

AG / | / 2005 of 29'h June, 2005.

The Government never sought CCK's approval /atthortzation when it was

ceding further shares in Telkom Kenya Limited. The ceding of
shareholding by the Government of Kenya to France Telkom was in

breach of license provisions. The Directors (Principal Secretaries, State

The Special Report of the Pablic Investments Committee ot, the Privatization,
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department for Information, Communication and Technology (ICT) and

the National Treasury) who sit at the Board of TKL on behalf of the

Government of Kenya should be held responsible for contravention of the

provisions of paragraph 23 of License No. TLIMCO/00004 granted by

CCK.

L.5.9 The ceding of shares by Govemment of Kenya to TKL was illegal and the

Government should therefore regain its rightful shareholding at TKL prior

to the recapitaltzatton and restructuring process.

1.5.10 There is a clear lack of clarity about the market valuation of TKL even at

the privatizatton stage. The basis of value of Kshs. 50.98 billion that was

used at the time of privat rzatron of TKL is not known and has never been

made public. The National Treasury and the Auditor General should

undertake an audit and valuation of the assets of TKL to determine the

financial and economic worth of TKL pre and post priv atization.

1.5.11 EACC undertakes investigations to determine the circumstances that led

to the drastic and suspicious disinvestment of Alcazar Capital LLC (a
Company that was purportedly owned by the Agility Group) in OrEA on

2"d August 2OI2 a few months prior to the recapitali zatron and

restructuring of TKL.

1.5.12 Ethics and Anti-Comrption should investigate the rationale and the role of

formation of OrEA, Orange Participation S.A; ATcazar Capital LLC; and

Agility Group in the bid for France Telkom in the prlatrzation,

recapitaltzatron and restructuring of the balance sheet of Telkom Kenya

Limited.
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1.5.13 The Government should either:-

(i) Renegotiate with the aim of recovering a higher shareholding of at

least 35.1 o/o in line with its contribution of Kshs. 2.5 bitlion and the

recapitali zatron and restructuring agreement; or

(ii) The Cabinet Secretary, National Treasury should ensure that the

Kshs. 2.5 billion that was paid by National Treasury is refunded

together with interest at marketrateback dated to 1" January, 2013.

1.5.14 EACC should investigate circumstances under which Mr. Ashif Kassam

and Mr. Mohammed Nyaoga were appointed as Directors by GoK in
Telkom Kenya. Limited. The Commission should investigate further as to

whether there was conflict of interest in the appointment of Mr. Ashif
Kassam as the Director representing GoK in Telkom Kenya and at the

same time acting as financial consultant for GoK in the restructuring and

recapitali zation of TKL .

1.5.15 All future GoK prlatization must be guided by the PrivatizationAct and

other relevant laws and the Office of the Attorney General should be fully
involved in all Government contracts and negotiations in accordance to

Office of the Attorney General Act.

1.5.16 Any futurc erLgagement befween the Government of Kenya and France

Telkom, Orange Participations, S.A and OrEA S.A. should be scrutinized

thoroughly properly with due diligence undertaken.

1'5.17 The Government should relook at the policy on privattzatron of key and

strategic public investments with a view to ensuring that due diligence are

properly carried out and the public interest is fully protected at alltimes.
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1.5.18 National Treasury and the Auditor-General should ensure that Telkom
Kenya Limited recovers all salaries of employees of Mobicom Ltd paid for
by Telkom Kenya Limited.

1.5.19 The Cabinet Secretary for ICT should terminate with immediate effect the

contract under which Telkom Kenya Limited manages a state-owned

National Fibre Nefwork G\fOFBI). This is to protect public interest

concerns and the future of ICT in Kenya

1.5.20 The Communications Authority of Kenya should develop an

implementation framework for sharing of infrastructure by telecom

services operators and in the wider telecommunication sector.

1-5.21 The Competition Authority should investigate claims of uncompetitive

and protectionist behavior by some operators in the telecommunication

sector. In addition it should undertake a study on the efficiency of the

telecommunications market in Kenya with a view to providing measures

to address the failures in the market and report to Parliament.

L5.22 Part III of the Public Audit Act, No. 12 of 2OO3 and part IV of the State

Corporation Act, Cap 446, Laws of Kenya be amended to comply with
Article 229 (5) of the Constitution to provide for an express provision to

the Auditor General to audit all Government investnents including where

GoK shareholding is less than S0 %.

1.5.23 The Companies Act, Cap 486,be amended to make it mandatory for all

shareholders in registered companies in Kenya whether privately owned,

public or which the Government has shares to be named and identified in
the records of the Registrar of Companies.

The Special Report of the Public Intestments Committee on the Pritatization,t3
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Mr. Speaker,

On behalf of the Members of the Public Investments Committee, I beg'to table

the special Report of the Committee on the recaprtahzatton and restructuring of

the balance sheet of Telkom Kenya Limited pursuant to StandingOrder 199.

)
Sigu:

HON. ADAN. W. KEYNAN, CBS, MP

CHAIRPERS ON, PUBLIC II{TESTMENTS C OMMITTEE

Date: 0\
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2.0

2.1

2.2

2.3

2.4

2.5

o TEL

Telkom Kenya Ltd (TKL) traces it origin to the defunct Kenya Posts and

Telecommunication Corporation (KP&TC). In the year 7996, the

Government in collaboration with IMF issued a Policy F'ramework Paper

articulating the policy reform agenda for the Country. The reforms in the

communication sector were based on relevant sfudies that were undertaken

for this purpose 
^and 

culminated in the enactment of the Kenya

Communication Act, 1998.

The Act provided the legal basis for the restrucfuring of KP&TC which was

launched in the year 1999 leading to the creation of The Postal

Corporation of Kenya (PCK or Posta), The Communication Commission

of Kenya (CCK) and Telkom KenyaLtd (TKL).

The Postal Corporation of Kenya also known as Posta Kenya was

establishe d n 1999 following the privattzatron of the giant Kenya Post &

Telecommunication Corporation (KP&TC). The Company is responsible

for postal services in Kenya

The CCK presently Communications Authority of Kenya was established

under the Kenya Communications Act (KCA) No. 2 of 7998 to be the sole

regulator in the corununication indusrry.

Its initial mandate was regulation of the telecomrnunications and

postai/courier sub-sectors, and the management of the country's

radiofrequency spectrum but through amendments to the Kenya

Communications (Amendment) Act 2009, CCK's regulatory scope and

jurisdiction was enhanced and effectively transformed to a converged

regulator. As a result, Communications Authority of Kenya is now

responsible for facilitating the development of the information and
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communications sectors (including broadcasting, multimedia,

telecommunications and postal services) and electronic commerce.

2.6 This responsibility entails:-

(i) Licensing all systems and services in the communications industry,

including telecommunications, postal/ courier and broadcasting.

(ii) Managtng the counffy's frequency spectrum and numbering

resources,

(iii) Facilitating the development of e-commerce.

(iv) Type approvrng/accepting coflrmunications equipment meant for use

in the country

(v) Protecting consumer rights within the communications environment.

(vi) Managrng competition in the sector to ensure a level playing ground

for all players,

(vii) Regulating retail and wholesale tariffs for communications services

(viii) Managing the Universal Access Fund

(ix) Monitoring the activities of licensees to enforce compliance with the

license terms and conditions as well as the law.

2.7 Telkom Kenya Ltd was established as a telecommunications operator

under the Companies Act (Cap 486) Laws of Kenya, in April, 1999. The

Company provides integrated communications solutions in Kenya with the

widest range of voice and data services as well as network facilities for

residential and business customers.
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Pnvatzation of rKL and Post Prtvafization structure

(a) Privati zationof Telkom Kenya Limited

2.8 The privattzatron of TKL was undertaken through a bidding process to
identify a strategic partner to purchase 51 % of the shares. The following
firms registered with TKL and purchased the bid documents:

(i) France Telecom S.A

(i0 Telkom South Africa

(iii) Reliance Communications of India

(iv) LAP Green Nerwork

(v) Alcazar Capital Limited

(vi) MTNL (India)

(vii) VSNL Tata (India)

(viii) Sudatel (Sudan)

2.9 The following parties presented their bids (including technical and

financial proposals) prior to the submission deadline:

(i) France Telecom S.A

(ii) Telkom South Africa (TSA)

(iii) Reliance Communications of India; and

(iv) LAP Green Nerwork

2.I0 The 4 bids were subjected to technical evaluation and three bidders
technically qualified while LAP Green Nefwork did not meet the technical
qualifications. The financial bids for the 3 technically qualified firms were
opened on 16'h Novemb er, 2007 and were as follows:

(i ) France Telecom S.A ( now in consortium with ATcazar Capital
Limited) _ us $ 390 million

(ii.) Telkom South Africa (TSA)- us $ 292.8 million; and
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(iii.) Reliance Communications of India-US $ 22t.O}lmillion
z.Ll As per the Request for Proposals (RfPs), France Telecom S.A in

Consortium with Alcazar Capital Limited through Orange East Africa
limited (OrEA) presented the highest financial bid of US $ SqO million and

was therefore awarded the tender to purchase 5lo/o shares of TKL.
2.12 France Telecom (FT) started its operations on 21't December Z0O7 and,

subsequently launched its Orange Brand in Kenya.

(b) Post Privatization Stnrcture of TKL
2.I3 The ownership structure of Telkom Kenya Limited from 21't December

2007 (immediately after prlatization) can be illustrated as shown below.

2.L4 The ownership structure of Telkom Kenya Limited changed when .Llcazar

itAI LLC o exited and its shares
The Special Report of the Public Inyesttnents Committee ofl the Privatization,

France Telkom (through
Orange S.A) had 100%
shares in Orange
Participation S.A

Alcazar Capital Partners Fund
LLP (Investment vehicle of
agility Group) had 100% shares
in Alcazar Capital LLC

Govemment of Kenya had 49
% shares in Telkom Kenya
Limited

Orange Participations S.A
had 78.50/o shares in
Orange East Africa S.A
(OrEA)

Aicazar Capital LLL (Dubai)
had 21.5% shares in Orange
East Africa (OrEA) S.A

France Telkom (FT) through OrEA had 51 % shares in
Telkom Kenya Limited
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Participation SA. The ownership structure at Alcazar Capital LLC exit

date from OrEA or-2"d August 2Ol2 is shownbelow:

France Telecom through
Orange S.A had 100 % shares
in Orange Participations SA

Government of Kenya had 49%
shares in Telkom Kenya Limited

Orange Participations SA had
100% shares in Ora.ge East
Africa S.A (OrEA)

Orange East Africa SA had 51%
shares in Telkom Kenya
Limited

I

I
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3.0 REPORTS FROM GoyERI,u\mNT n[srrrurroNs
3.1 TID REPORT OF TIIE AUDITOR-GENERAL

The Auditor General submitted a report to the Committee on the recap rtalzatton
and restructuring of the balance sheet of Telkom Kenya Limited . He informed
the Committee that:-

3.1.1 Government shareholding in Telkom Kenya Limited has dropped from 49
o/o to 30 %

3.1.2 The National Treasury has injected about Kshs. 6.9 Billion into TKL

3.1.3 Kshs. 4.9 btlhon was agreed to be paid and budgeted for however this was

nevfl done. The Govemment only managed to release Kshs. 2.5 billion as

at 3l't Decembet,2012,

3.I.4 The Auditor General as per the Public Audit Act, 2003 does not audit

Telkom Kenya Limited since it is not a statutory body due to less than 50

% shareholding by GoK. However, Article 229 (5) of the Constitution of
Kenya provides that the Auditor General may audit such an entity.

3.1.5 The Auditor General was summoned by the Treasury on its role in auditurg

Telkom Kenya Limited.

C ommittee' s Observations

3.L.6 The Committee made the following observations:

(i) Telkom Kenya Limited has been and is still being audited by private

auditors. In the past the Auditor General has not been able to audit TKL
due to the minority shareholding by the Government. There is need to

amend the Public Audit Act, 2003 and the State Corporation Act, Cap 446,
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Laws of Kenya to comply with Article 229(5) of the Constitution to
provide for an express provision for the Auditor General to audit all

Government invesfments including where GoK shareholding is less than

50 o/o.

(ii) There is an urgent need for the Auditor- General to undertake audit and

verification of all assets owned by Telkom Kenya Limited.

(iii) Government shareholding in Telkom Kenya Limited has dropped from 49

%to30%.

(iv) The National Treasury has injected about Kshs. 6.9 Billion into TKL

(v) Kshs. 4.9 billion was agreed to be pard and budgeted for however this was

never done. The Govemment only managed to release Kshs. 2.5 billion as

at 3l't December,2012.

3.2 TIIE OF THE INSPECTORATE O STATE

CORPORATIONS

The Inspector General of State Corporations submitted a report to the

Committee on the recap italization and restructuring of Telkom Kenya Limited.

In the report he informed the Committee that:-

3.2.1 In 1996 the Government issued the policy framework paper to provide for

reforms in the telecommunications sector relating to Kenya Post and

Telecommunications Corporation (KPT&C) which was followed by the

Kenya Communications Act, which culminated in the split of KpT&C to

Telkom Kenya Limited, Postal Corporation and Communications

Commission of Kenya.
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3.2.2 Telkom Kenya Limited (TKL) was licensed to enter the communications

market on 15'h July, 1999 with five years exclusive rights to operate in
Nairobi and run long distance internet and GPMC services. The monopoly

ended in June 2004with the onset of liberalrzattonof the industry

3.2.3 TKL has been making loses atlributed to loss of market share,

incompatible and obsolete technologies and bloated workforce comprising

semi-skilled and non skilled cadres. In 2006 TKL's debt portfolio stood at

Kshs. 63 billion including unpaid taxes among other debts. To address the

challenges, the Government through Cabinet approval decided to

restructure the company into a learner and more competitive institution

before prlatrzation. To fund the exercise the Government agreed to

acquire 65% of TKI stake in Safaricom in exchange of the required

resources. The government later in 2008 floated 25% of the acquired

Safaricom shares through IPO earning Kshs. 51 biltion.

3.2.4 The privatizatton process was done through competitive biding whereby in

November, 2007 France Telkom consortium through Orange East Africa

Limited emerged as the highest bidder offering USD 390 Million and

consequently acquired 51% stake of TKL shares and a new brand of orange

was launched. The acquisition was meant to give TKL an impetus for

growth but this did not materiali ze as the newly branded TKL was unable

to gain significant market share. The financial performance of the company

has not been impressive as it continues making loses thus eroding the

caprtal base. In the period 2010 - 2011 the company was technically

insolvent and to fund its operations in the face of the huge losses it resulted
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to shareholder loans. The Government of Kenya loan to TKL stood at

Kshs. 6.9 billion as at 31't December, 2012.

3.2.5 The shareholders agreed to restructure the company in the face of
imminent insolvency through the following measures:-

(a) Conversion of GoK loans amounting to Kshs 6.9 billion to equity

and France Telkom to reciprocate on pro-ratabasis according to its

shareholding strength of 5lo/o or 5.1 billion.

(b) France Telkom to write off its own share of loan to the company

amounting to Kshs . 33.6 billion and in exchange the government to

cede 9% of its shareholding.

(c) Both shareholders to fund the company to the tune of Kshs. 10

billion. As a result France Telkom funded the company to the fune

of Kshs. 5.1 billion and GoK was to fund TKL with Kshs. 4.9

billion but only managed to raise Kshs. 2.5 brlhon by the agreed

deadline of 30m December,2072 forcing the government to cede a

further l0% of its shareholding.

3.2.6 It was not indicated how the restructuring contributed towards improving

the operations of the company since it continued making loses to the tune

of Kshs. 8 billion by the end of September,2O!3.

3.2.7 The conversion of GoK loan of Kshs. 6.9 billion into equity did not help in

bolstering Government's shareholding, instead the Govemment was

forced to cede 9o/o of its shareholding on account of France Telkom writing
offits loans amounting to Kshs . 33.6 billion.

3.2.8 The forfeiture of I0% of Government shareholding on account of failure

to meet the deadline was punitive if not a design to systematically edge
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out the Government from ownership of the company. At the time of
prlatrzation the Government retain ed 49% shareholding which has

systematically reduced to 30% or 35,614,84g out of 11g,71 6,160 shares,

Committee' s Observations

3.2.9 The Committee observed that:-

(i.) The restructuring failed to improve the operations of the company since it
continued making loses to the tune of Kshs. 8 billion by the end of
Septemb er, 2013.

(ii.) At the time of privatrzatron the Govemment retained 49% shareholding

which has systematically reduced to 30% or 35,614,848 out of I18,71 6,160

shares.

(iii.) The forfeiture of L0% of Government shareholding on account of failure to

meet the deadline was punitive if not a design to systematically edge out

the Government from ownership of the company

4.0

4.1 EYDENCE BY TIM ATTORNEY GENERAL

The Attorney General, Prof. Githu Muigai, appeared before the Committee on

13'h November, 2013 to adduce evidence on the recapitahzatron and balance

sheet restructuring of Telkom Kenya Limited (TKL). He informed the

Committee that:-

4.1.1The performance of TKL has for a long time been a major concern for

the Government since the liberahzatron of the ICT sector in the 1990's. As

a result of the poor performance, the Government privattzed the Company
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in the yeff 2007 by selling 51% stake to France Telkom and retaining a

49o/o stake. In spite the privattzatton move, TKL's performance continued

on a downwards spiral contrary to the expectation of shareholders.

4.I.2 Article 156 (4) (a) of the Constitution mandates the Attorney General to be

the principal adviser on all issues touching on Government departments

including but not limited to Government commercial matters by ensuring

that commercial contracts or agreements are legally sound and that they

conform to the Constitution and Cabinet directions, where applicable. The

advice given by the office of the Attorney General is limited to the legality

of the contracts or agreements.

4.1.3 The commercial viability or soundness of a commercial contract is outside

the ambit of the Attorney General's office as such matters are within the

mandate of other institutions such as the National Treasury. Government

Ministries, Departments and Agencies (MDA) are permitted to seek private

counsel subject to obtaining approval from the Attorney General.

4.1.4 The Attorney General's office was not pri\ry to the negotiations that 1ed to

the conclusion of the technical and commercial deals as the Ministry of
Finance (National Treasury) sought legal counsel from the private sector.

The Attorney General's office was however involved in confirming that the

subsequent agreements drafted by the independent legal counsel were

sound from alegal perspective and complied with the conditions issued by

Cabinet (Annex 1).
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4.1.5 The Ministry of Finance (National Treasury) hired the services of
Hamilton, Harrison and Mathews Advocates (HHM) to provide legal

consultancy services and Mr. Ashif Kassam of RSM Ashvir was hired to

provide financial consultancy services in draftrng agreements in respect of
TKL shareholding issues. This was done without prior clearance by the

Attorney General's office as required by Government Circular AG/l/2005
of 29th June, 2005. The Attorney General,however granted to the Ministry

a post-facto "no objection" but advised that in future no such engagements

should be made without fulI compliance to the law (r4nnex 2).

4.I.6 In the yeil 2010, the shareholders of TKL (GoK and France Telkom)

' entered into a cooperation agreement to deal with a number of issues

underlying TKL's poor performance, including warranty claims (relating to

financial health) so as to make TKL more competitive in the market.

Between the year 2010 and 2012, France Telkom acting through its local

subsidiary, Orange East Africa, boosted TKL's poor balance sheet through

substantial shareholder loans amounting to over Kshs. 33 billion. The GoK

similarly made direct shareholder loans to TKL during the same period but

at a significantly lower threshold compared to France Telkom.

4.t.6 The capital input by the two shareholders did not improve the financial

position of TKL and by the start of the 2012/2013 Financral Year, TKL

was still technically insolvent.
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4'1'7 Under Clause 9 of the shareholders agreement dated 21" December 2007,
the parties agreed that TKI should be recapitalized and resfrucfured under
the following terms:-

(i) France Telkom would write off its Kshs. 33 billion shareholder loans

to TKL in exchange for Government diluting its shareholding in TKL
by 9% thus reducing the Government shareholding to 40% and

increasing France Telkom shareholding to 60%.

(ii)The shareholders would together provide additional capital injections
into TKL amounting to Kshs. 10 billion pro-rated to their
shareholding structure of 49:5L This meant that the Govemment of
Kenya was to provide Kshs. 4.9 birion while France Telkom was ro
make available Kshs. 5.1 billion.

(iii) GoK would write off its shareholder loans within the broad framework
of this arrangement and that this transaction should be achieved in a
tax neutral manner.

4.I.8 These agreements had public interest implications which required Cabinet
approval and in November,2Ol2 the Cabinet approved a recapttalization
and restrucfuring programme targeting TKL's balance sheet (Annex3). The

aim of this was to provide the Company with operating caprtaland critical
investments to bring it back to profitability. Under the terms of the
restrucfuring and recapitalizatton agreement, the following would occur
assuming that each shareholder made available its full share of the agreed
fresh capital:-
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(a)The outstanding shareholder loans provided up to December,2012 to

TKL would be converted into ordinary shares to be issued to each

respective shareholder in aratio reflective of their exposure to TKL.
(b)The conversion would result in a new shareholding structure of 600/o

for France Telkom and 40% for GoK.

(c) The capital injections would not have an impact on the preceding

shareholding structure implying that GoK stake in TKL would remain

at 40oh.

(d)Under Clause 6 of the agreement, GoK would have no further

obligation to provide loans or equity injections into TKL after the

F'inancial Year 2012/ 2013.

(e)Under Clause 6.3 and 9.2 of the agreement, GoK's shareholding was

not to be diluted any further unless GoK expressly consented to any

dilution.

(0 GoK reserved matters under clause 6.3 implying that GoK pre-

eminence prior to certain systemic decisions being taken was assured

and secured despite its lower shareholding.

4.1.9 Telkom Kenya Limited's Articles of Association dated 21't December 2001

empowered the Company to undertake such restructuring as was

undertaken in December, 2012. The preceding agreements, particularly

with respect to the shareholding structure, were conditioned on each

shareholder makin g avatlable its pro-rated contribution on time i.e. by 31"

December,2012. While France Telkom made fully its capital injection of

Kshs. 5.1 billion by 31't December, 2012, the GoK failed to meet its total
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obligation and only provided Kshs. 2.5 billion by the agreed timeline thus

further reducing its shareholding by l0% to 40 o/o.

4.I.rc The agreement provided for a claw back of Government shareholding to

the original 40% if it paid into TKL the balance of Ksh.2.4 billion by 30'h

June, 2013. Due to lack of budgetary provision for the balance of Kshs. Z.4

billion in its F'inancial Year 20L2/20L3 budget, the Govemment could not

exercise the claw back provision.

4.1.11 The primary stakeholders in TKL are its investors, employees, customers

and suppliers. According to the annual refurns filed in the Registrar of
Companies the shareholders of TKL as at ZOl3 are:-

The Special Repofi of the public fnyestments Committee ot, the Privatization,

Name Address Nationality Shares
PS/Treasury P.O.Box 3007, Nairobi Kenyan 35,614,949

Orange East Africa, S.A 6 Place d'Alleray, 75505 Paris Cedex l5

, France

French 83,101,307

Micheal Bare 2, All'eedela Fontaine en L'air 78210

Saint Cyr L'ecolle

French 1

Mickael Ghossein P.O. Box 3007 Nairobi French 1

Marc Rennard 4l Rue des Fraisers 91310 Varriers le

Buisson, France

French 1

Olivier Froissart 25 rue Lamennai's Chaville

-rrance

French I

Orange Participations 6 Piace d'Alleray, 75505 Paris Cedex

15, France

French 1
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4.1-12 The Attorney General's office did not give the names of the shareholders

of Orange East Africa, S.A; and Orange Participations who hotd shares in
TKL as they are foreign companies and thus their details are not available

at the companies' registry in Kenya.

C ommittee' s Observations

4,1.13 The Committee made the following observations:-

(i) The Government made avai,able Kshs. 2.5 billion against its total

obligation of Kshs. 4.9 blllion. The failure by Government to pay up the

balance of Kshs. Z.4brlhon led to the dilution of GoK shareholding in TKL
from 40% to 30% on 31't December, ZOIZ.

(ii) The Government had up to 30'h June, 2013 to claw-back its lost

shareholding threshold if it paid into TI(L the balance of Kshs. 2.4bi11ion.

(iii) The National Treasury violated section 17 of the Office of the Atrorney

. General Act, (No. 49 of 2012) and the requirements of Government

Circular AG/l/2005 of 29'h June, 2OOS on Govemment Legal Advisory

Services in seeking the provision of transactional legal advisory services of
Hamilton Harrison and Mathews without obtaining prior clearance of the

AG even though the approval was granted after the services had been

sourced.

(iv) The Attorney General should not have given a post facto approval for the

hire of private legal services.
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(v) The Government has not made any effort to pay up the balance of Kshs.

2.4 brlhon to claw back its shareholding neither has it made any claims

from TKL to recover the Ksh.2.5 billion that it paid as at 31't December,

2012.

(vi) The resffucturing and recaprtahzatron agreement provided that " GoK would

be entitled to a lower ownership threshold adjusted to the %age of its actual

contribution". T}":rrs provision was not fully followed to the letter whereby the

Governrnent shareholding should have only dropped to 35.1o/o and not

30%by 31" December, 20L2.

(vii) The shareholders of OrEA S.A; and Orange Participations who hold shares

in TKL are not in the record at the Registrar of Companies at the office of

the Attorney Generul and are not known to the Kenyan public.

(viii) The recaprtahzatron and restructuring agreement was presided over by the

Treasury which has a fiduciary responsibility to protect public interest in

such investment decisions.

4.2

Mr. Edward Njoroge, Chairman and Board of Directors of Telkom Kenya Ltd

appeared before the Committee on 27'h November, 2Ol3 to adduce evidence on

the restructuring of Telkom Kenya Limited. They informed the Committee that:-
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4.2.1 In accordance with the shareholders agreement, signed tn 2007, GoK

(holding 49% of TKL shares) was entitled to nominate four directors while

Orange East Africa, S.A (holding 5lo/o sharcs) was entitled to nominate five

directors.

4.2.2 The Directors of TKL are:

List of Directors of Telkom Kenya Limited as at 2013

4.2.3 Mr. Edward Njoroge nominated by OrEA to join the Board of Telkom

Kenya Ltd in April 20ll and was appointed Chairman in a subsequent

Board meeting held on 7ft April, 20tL in line with the Memorandum of

Association and Articles of Association of the said Company.

4.2.4 The main role of the Board of Directors is to provide:-

(a)The strategic direction of the Company.

(b)Approval for the necessary policies and procedures to run the Company

(c) Oversight accountability to the Company
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S/No. Name Institution
1 Principal Secretary, National Treasury GoK
2 Principal Secretary, ICT GoK
3 Ashif Kassam GoK
4. Mohammed Nyaoga GoK
5 Edward njoroge OrEA
6 Daniel Delestre OrEA
7 Sebastian Fayard OrEA
8 Olivier Froissart OrEA
9 Gerard Ries OrEA
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(d) Fiduciary and duty of care responsibilities for and on behalf of the

stakeholders

4.2.5 The consolidated statement of total assets, total liabilities and net assets of
TKL from the first year of prlatization to the recent audited accounts for

the period ending 3l't December 2012 for TKL is as follows:-

consolidated statement of Telkom Kenya Limited in Kshs. Millions

4.2.6 The net assets of the Company dropped from Kshs. 12.26 billion in 2008 to

negative Kshs. 25.547 billion by the end of 2011, which meant that TKL
was technically insolvent in the Year 2011.

4.2.1 The Company was privatrzed in 2008 and it started posting losses from the

first year after privatization. The management of the Company through the

Board requested for shareholders loans.

4.2.8 The Government contributed a total of Kshs. 5 billion as loans to TKL
from 2009 up to year 2012 while OrEA S.A as the other shareholder

conffibuted an amount of Euros 445.7 million (an equivalent of Kshs. 50.2

billion) in the same period.
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Narration 3t-12-2008 3t-t2-2009 3t-12-20t0 3L-12-20t1 3l-12-20t2

Total Assets 38,957 42,115 48,759 44,434 43,715

Total

Liabilities

26,697 40,736 57,508 69,997 27,056

Net Assets 12,260 L,439 (8,749) (25,547) 16,659

Capex 9 , 800 8,415 5,797 8,242 932
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4.2.9 The Government of Kenya holds 35,674,848 shares out of the total

718,J76,160 shares which is equivalent to a 30% stake in TKL as per the

annual returns for the period ended December, zol2.

4.2.10 France Telecom Group is a listed Company on the NYSE Euro next paris

and on the New York Stock Exchange and tt rs 27oh owned by French

Government. Orange Participations S.A (a fully owned subsidiary of
France Telecom Group) set up OrEA, S.A in France to bid for the

purchase of TKL. The other shareholders of OrEA was Alcazar which was

100% owned by Agiliry Group. on 2'd August 2orz, Agiliry Group

disinvested in OrEA leaving Orange Participations S.A as the sole

shareholder of OrEA.

4.2.11 The shareholders of Mobicom Ltd are: Messrs. Paul'W. Ndunga - 45 %;

JoeI K. Kibe - 45 o/o; and Jacob Anyona (deceased) -10 %.

4.2.12 TKL was insolvent at the balance sheet date of 31st December 20lZ and

the Company continued to make losses. The Board of TKL had either to

declare the Company insolvent or alternatively get the shareholders to

write offor caprtahze their loans.

4.2.13In Board meetings, the issue of insolvency of TKL was discussed at length

under Minutes No. FB/12/9/12,F8/15/12 andFBT /7 /3/12. The Board

in their meetings requested the shareholders to fund the needs of the

Company for the year 2012 which was Kshs. 10 billion proqata to their
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shareholding, implying that OrEA would pay Kshs. 5.1 billion and GoK

would pay Kshs. 4.9 billion. The Board was not party to the negotiations

as these were negotiations befween the shareholders.

4.2.14 On 21" December 2012, the Funding and Restructuring Agreement (the

"agreement") relating to TKL was signed befween GoK, TKL and OrEA,

S.A and France Telkom. TKL was a pafiy to this Agreement in its
capacity as beneficiary of the funding. OrEA had by this time fulfilled its

obligation to pay into TKL its pro-rata share of the 2012 funding needs of

Kshs. 5.1 billion. GoK agreed to fund its share by making payments to

TKL in two ffanches. The first tranche was received by TKL prior to

December 2012 (Kshs. 2.5 billion) and it was agreed that second tranche

of Kshs. 2.4bt17ton would be paid into TKL on or before the end of June

2013.

4.2.15 The conversion of the shareholders loans of TKL was to be undertaken

in t'wo steps, namely:

(a)Stepl:- The outstanding loans as of December 2012 of the GoK

(Kshs.7.1 billion) and part of the loans of OrEA S.A (Kshs.16.6 billion)

would be converted into new shares of TKL resulting in OrEA owning

10% of TKL's shares and GoK owning 30% of TKL shares. The rest of

the loans providedby OrEA (Ksh. 33.6 billion) be written off /cancelled

provided that;

(b)Step 2:- Should GoK pay the second ffanche into TKL on or before end

of June 2013, then the ownership ratio in TKL would be adjusted in
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ordff to ensure that OrEA's shareholding in TKL is reducedto 60Yo and

GoK shareholding is increased to 40o/o. However, if GoK failed to meet

its payment obligations to TKL by end of June 2013, then there would

be no adjustment to the ownership ratio.

4.2.16 The Funding and Restrucfuring Agreement led to the improvement of

TKL capital structure with shareholders equity rising from negative

Kshs.25.547 btlhon in 2011 to Kshs . 16.659 billion n 2012.

4.2.17 The performance of TKL has been well below expectations over the past

five years and the poor performance has been atfributed to challenges

facing TKL in its operations including:-

(i) Unfair competition in the market charactertzed by dominance by one

player;

(ii) Pricing strucfure characterrzed by considerable drop in mobile call

costs following the price wars as well as the extreme reduction of

mobile termination rate;

(iiD Regulatory environment especially in the areas of mobile money

transfers and high frequency fees;

(iv) Cable cuts due to vandalism and civil/road works; high cost of way

leaves ;

(v) Litigations 70 % of which arose pre-privatization which creates a

heavy burden on the Company;

(vi) Bad debts and delayed payments by Parastatals and GoK;
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(vii) Delayed VAT refunds: the Company has a total of Kshs. 563 million

due to it by Kenya Revenue Authority.

C ommittee' s Observations

4.2.18 The Committee made the following observations:-

(i) The true shareholders of Orange Participations, S.A and OrEA S.A have

not been fully disclosed and so are the circumstances and reasons as to why

Alcazar Capital LLC disinvested in OrEA on 2"d August, 2OL2 as well as

the amount of money paid to Alcazar Caprtal LLC received following its

disinvestment.

(ii)The Board of Directors was not party to the negotiations that led to the

Funding and Restructuring Agreement dated 21" and 27'h December 2OlZ.

There is need for fulI disclosure of the names of the negotiators to this

agreement and the terms of engagement including the fees paid for the

assignment.

(iii) Following,the shareholders Agreement of 27't December, 2012 the GoK
paid Kshs. 2.5 billion and failed to pay Kshs. 2.4btllion and therefore losr

L0 % stake in TKL without due consideration of the pro-rata basis upon

which the total obligation of Kshs.10 billion signed in the agreement was

premised.

(iv) The National Treasury deliberately failed to avail the GoK balance of
Kshs.2.4 billion six months after signing the agreement. This failure

exposed the GoK to the huge loss of 10 % stake in TKL from 40 % to 30 %.
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(v) There is a clear lack of clarity about the market valuation of TKL even at

the privatization stage. The basis of the value of Kshs. 50.98 billion that

was used at the time of privatization of rKL is not justified.

(vi) Mr. Ashif Kassam was hired by the Treasury as a financial consultant

during the recaprtahzatton and restructuring of the balance sheet of TKL
and later appointed as a Director in TKL representing Government of
Kenya. This is conflict of interest.

(vii) The Prlatrzation Act , 2005 which would have guided the privatrzatton

process of Telkom Kenya Limited and indeed Safaricom which was an

offshoot of TKL was held in abeyance for over two years by the then

Minister for Finance, Hon. Amos Kimunya after its enactment by

Parliament and Assent by the President. This led to the privatrzatron

process of these two companies taking place in an unregulated

environment.

(viii) There was lack of fuIl disclosure by France Telecom at the bidding stage

for purchase of TKL that it was not representing a consortium but was in

partnership with Alcaz,ar Capital LLC, a Company registered in Dubai.

4.3

TREASURY

Mr. Henry Rotich, Cabinet Secretary, the National Treasury appeared before the

Committee on 19'h September, 2Ol3 to adduce evidence on the recapttalization
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and resffucturing of the balance sheet of Telkom Kenya Ltd. He informed the

Committee that:-

4.3.1 The Government plays a role of a shareholder in companies where it has

invested as provided for in the Company law. The Government carries the

shareholder responsibilities and may be called upon by its co-shareholder to

address challenges that may be facing the companies it has invested in.

4.3.2 In 2007, the Government became a minority shareholder as it sold 5I% of

the shares in Telkom Kenya Limited to Orange East Africa and therefore

Telkom Kenya ceased being a Corporation under the State Corporations

Act.

4.3.3 Telkom Kenya Limited launched its GSM network in the 2"dhalf of 2008.

The Company has made significant investment in the expansion of its
network, IT and management systems, rationahzatton and training of staff

and in capacity andbrand building.

4.3.4 The funding of the Company's investments came from the shareholders

loans with Orange East Africa providing 90 % of the loan. A joint

Memorandum by the Minister for Finance and the Minister for

Information Communication was drawn requesting the cabinet to approve

the capitahzation and balance sheet restructuring of TKL (Annex 3). The

Cabinet approved the recaprtahzatron and restructuring of the balance

sheet of Telkom Kenya Limited in Novemb er z0l2 (, .nnex 4).
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4.3.5 Despite the significant investments, the Company has been posting losses

which necessitated the need for the shareholders to inject capital. As a
result the shareholders decided to develop a sustainable business plan for

2012 to 2016 as well as have balance sheet restructuring to restore the

Company's solvency position. The shareholders decided to provide

financial support to the Company in 20LZ and to restructure the

Company's balance sheet.

4.3.6 As per the shareholding agreement, the Company would get loans from its

shareholders as per the shareholders pro-rata. The Government of Kenya

however, did not provide its portion of the loans and France Telecom had

contribut ed,90% of the funding hence the dilution of GoK shareholding.

4.3.7 In 2012, the Company had accumulated liabilities and required Kshs. 10

billion from its shareholders on pro-rata basis. OrEA provided its full share

of Kshs. 5.1 billion while GOK only provided Kshs. 2.5 billion which had

been approved in the expenditure estimates for financial year 2072/2013,

leaving abalance of Kshs. Z.Abtlhon.

4.3.8 The shareholders loans as at 30'h June, 2Ol3 stood at GOK; Kshs. 4.4

billion and France Telecom; Kshs. 44bihon, implying that if loans were to

be recapitahzed, Government shareholding would be dilute d to L3 oh.

4.3.9 The Govemment team held negotiations with France Telecom (FT) and

agreed that GoK would cede 9 0/o shareholding from 49 % to 40 0/o andthe

The Special Report of the Public Investments Committee ofl the Privotization,43

Recapitalization and Restructuring of the Balance Sheet of Telkom Kenya Limited



GoK shares be converted to equity, bringing shareholding structure to 40

o/o for GoK and 60 oh for France Telkom.

4.3.10 With the GoK failing to provide the balance of Kshs. 2.4btllion, a further

dilution of 30% of its shares was agreed upon. The balance of the FT loans

amounting to Kshs. 33.5 billion would be written offin full.

4.3.11 The balance sheet restructuring process was to be completed by the

Telkom Kenya Financial year which ends on 31't December. The funding

and restructuring agreement was to be finahzed by 18'h December, 20!2

and on 21" December, 2012 the conversion agreement was signed (Annex

s).

4.3.12 Further negotiations provided that in event that GoK may not provide

Kshs. 2.4 brll:ron, it was agreed that conversion of loans to equity would

still be done and more of the loans of FT would be capitahzed leading to

further dilution of GoK shareholding to 300/o and OrEA at70o/o. However,

GoK would have an opporrunity to get back to 4Oo/o shareholding if it
provided Kshs. 2.4b1lhon by 30'h June 20L3.

4.3.13 The restrucfuring proposal was approved by the Cabinet on 22"d

November,2012, while the Balance Sheet restructuring was cleared by the

Attorney General on 20'h December,2012.

4.3.15 The first restructuring of TKL was undertaken within the context of
prlatrzation throtrgh the sale of 60% shareholding in Safaricom to GOK.
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The privatizatton of TKL was completed before the PrivatizationAct(Cap

485C) was operational with the process being undertaken by an Inter-

ministerial Committee chaired by the Treasury.

4.3.16 The Government had other pressing obligations such as funding election

hence the failure to provide the balance of Kshs. Z.Abil]r,on.

4.3.17 ATcazar Capital LLC was a private equity firm which operated in Dubai.

Committee's Observations

4.3.18 The Committee made the following observations, that:-

(i) It would have been prudent for the Govemment to provide the balance of
Kshs. Z.Abrllion to avoid the GOK shareholding going down to 30 o/o from

40% thereby the Government losing 10 %.

(ii) The failure by the Government to clear the balance of Kshs. 2.4 brlhon

caused the employees financial insecurity through job losses, loss of tax

payer's money and the sovereignty as the Company majority shareholders

are foreigners.

(iii) The shareholdtrug agreement gaye France Telecom more powers in terms

of management as well as greater shareholding in TKL.

(iv) France Telkom provided 90% of the loans raising questions as to why FT

would have been so philanthropic to provide the lion's share of the loans

whereas it would have been provided on a pro-rata basis.
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(v) Telkom Kenya Limited, despite having public shareholding, was not

audited by the office of the Auditor General.

(vi) The National Treasury committed Government to provide Kshs. 4.9

billion without factoring it in the budget. The National Treasury failed to

provide for the allocation of Kshs. 2.4 brllion in the two supplementary

budgets of 2012/2013 financial year. This was the balance of the

commitment that the Government signed for in the agreement dated 2J'h

December 2012.

(vii) Due diligence was not followed in the dilution of Government

shareholding in TKL and the provisions of the agreement were not

strictly adhered to.

4.4

Dr. Fred Matiangi, the Cabinet Secretary for Information, Communication and

Technolory appeared before the Committee on 10'h October,2013 to adduce

evidence on the recapitalization and restructuring of Telkom Kenya Limited. He

informed the Committee that:-

4.4.I The enactment of the Communications Commission of Kenya Act,1998

ushered in reforms in the communications sector that were initiated by the

Government in 1996 in collaboration with the IMF. The Act formed the
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basis for the restructuring of KP & TC which was launched rn 1999 and

led to the separation of the Corporation into three entities:-

(a) Kenya Postal Corporation of Kenya - postal Corporation of Kenya

Act, 1998

(b) Communications Commission of Kenya (CCK) - Communication

industry regulator

(c) Telkom Kenya Limited (TKL) - Created under the Companies Act.

4.4.2 The Communications Commission of Kenya in July, lggg issued licenses

to TKL in all areas of its operations and to ensure that the Company was

able to compete effectively in the telecommunications market, it was

granted a five (5) year license to operate exclusively in Nairobi and given a

monopoly on long distance, internet backbone and Global Mobile Personal

Communications Services (GMPCS). The exclusivity period ended in

2004 with the liberahzatron of the telecommunications industry which

brought in Safaricom, Kencell and Econet (YU). Despite the five (5) year

monopoly the Company's profitability continued to decline due to loss of
market share, rising levels of debt and abloated workforce.

4.4.3 Under the shareholders agreement signed during the privattzattonprocess,

Orange East Africa (OrEA) owned 51 % of the Company and responsible

for the management. OrEA has also made investments in IT and

managements systems, rattonaltzation and training of staff and brand

building. Most of the funding has been provided by loans, the majority of
which have been provided by shareholders with France Telkom providing

about 90 % of the funding. Despite the huge investments, the Company
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has not been able to make a turn around and has instead continued to post

huge losses.

4.4.4 The Company faces the following operational challenges:-

(a) Short terms loans from shareholders, the bulk of which is in Euros

posing an exchange risk to the Company.

(b)Vandalism including frequent copper and fibre cuts causing frequent

disruption of services.

(c) Fragmentation of the market by four operators' thus stiffcompetition.

4.4.5 During the prlatrzation of Telkom Kenya Limited, eight companies

purchased bid documents but only four met the bids submission deadline

and only three qualified in the technical evaluation stage. France Telecom

presented the highest financialbtd and was awarded the tender to purchase

5l% of Telkom Kenya Limited shares. France Telecom started its

operations on 21't December, 2007 and subsequently launched its orange

brand in Kenya. The firms that qualified in the technical evaluation stage

were:-

(a)France Telecom S.A (in consortium with Alcazar Capital LLC) -

USD 390 Million,

(b)Telkom South Africa - USD 282.8 Million

(c) Reliance Communications of India - USD 221 .001 Million

4.4.6 The investments in TKI have been provided by shareholders through loans.

Based on the shareholders agreement, funding was to be provided on a pro-
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rata basis but due to the tight budget position the Govemment of Kenya
has not been able to fund its portion of the loans. As a result France

Telecom has provided about 90 % of the shareholders funding through

loans that have been converted to equity resulting in dilution of
Government shareholding in the Company. The current shareholding in
Telkom Kenya Limited is such that France telecom has lOoh shareholding

while the Government of Kenya has 30% shareholding thus making TKt
more of a private Company due to the minority shareholding of the

Government.

4,4.7 The Ministry of Information, Communication and Technology is

responsible for ICT policy formulation and together with the National

Treasury has been involved in developing the framework for the

prlatrzation of Telkom Kenya Limited.

4.4.8 The two Ministries are Government representatives on the Board of
Directors of the Company however the ICT Ministry only sits at the Board

to offer policy advice and not in the capacity of being a representative of
the Government.

4.4.9 The Government and by extension the People of Kenya, had spent a lot of
resources and time in building the assets and other investments in Telkom

Kenya Limited. The privatrzation of Telkom Kenya mezlns that the country

has lost national strategic assets. While prlatization is not a bad policy per

se, it is important that good decisions are made and that value for money is

rcahzed and national security interests are safeguarded.
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4.4.L0 Prlattzation of TKL and the dilution of Government shares in TKL

means that the telecommunication sector in Kenya is in the hands of

foreigners since all the companies in the telecommunication sector are

controlled by foreign interests. Under an agreement TKL was allowed to

manage 5,000 kilometers of fibre optic cable that was installed using

Government funds.

Commiffee's Observations

4.4.11 The Committee made the following observation, that:-

(i) Telkom Kenya Limited has been making losses even after prlatrzation thus

necessitating a restructuring of its balance sheet. Privatization of the

Company has not therefore attained the objective for which it was

prlatrzed.

(ii)The Government failed to provide its share of funding as provided for in the

shareholders agreement dated 27'h December, 2Ol2 leading to dilution of

Government shareholding from 40 % to 30 oh as 31" December 2012.

(iii) Due to strategic consideration and national security concerns, there was

need for the Govemment to retain its shareholding in TKL at 49 o/o.

(iv) The Government should re-consider the leasing or management of the fibre

optic cable that was established using public funds.
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(v)The Principal Secretary, Ministry of Information, Communication and

Technology and Treasury sit as Directors in the Board of TKL representing

the Government implying therefore that any decision made at the TKL
Board was known by the two lead Ministries.

4.5 EYIDENCE BY THE COMMUNICATIONS COMMISSION OF

KEI\TYA

Mr. John Omo, the Acting Director-General, Communications Commission of
Kenya (CCK) presently Communications Authority of Kenya (CAK) appeared

before the Committee on 28'h August, 2013 to adduce evidence on the

restructuring and recaprtahzatron of Telkom Kenya Limited. He informed the

Committee that:-

4.5.1 The CCK was not involved in the prlatization, restructuring and

recapitafizatron of Telkom Kenya Limited. The role of CCK is only limited

to regulating the industry and licensing of telecommunication operators

including Telkom Kenya Limited.

According to the license issued to Telkom Kenya Limited, the Commission

has to be notified of the intention by Government to cede shareholding.

The Commission granted the Govemment permission to cede its
shareholding in Telkom Kenya in the initial entry of Orange Telkom. It is

a condition on the license that the ceding of shareholding be notified to the

Communications Commission of Kenya and its concurrence sought (Annex

6). The Govemment did not however seek CCK's authorrzation on further

ceding of shareholding in Telkom Kenya after the initial shareholding.

4.5.2
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4.5.3 Through privutization foreigners can own greater shareholding in public

entities but where CCK's atthortzation is required then the Government

has to seek the permission of the regulator before ceding any shares in the

public entiry or Corporation concerned.

4.5.4 The license issued to Telkom Kenya Limited is similar to those that

Safaricom and other large players in the industry received. Telkom

currently has the following licenses for a period of 25 years; content service

provider, applications service provider, network facilities provider tier 1,

international gateway systems and services, and submarine cable landing

licence. The regulator (CCK) and National Environment Management

Authority (NEMA) promote the sharing of resources by industry players

and has advised key players to work towards the sharing of facilities such

as ducts, masts etc.

4.5.5 Promotions by various key players in the industry have not had any

negative impact on Government revenue. CCK ensures that promotions do

not interfere with healthy competition throughout the period of the

promotion. Telkom and other players had in the past written to CCK

individually complaining of unfair competition. The Commission

investigated the matter and communicated to them.

4.5.6 Telkom Kenya was making losses since they were charging less that the

interconnectivity charges. Telkom is charging 1.00 shilling while the

interconnectivity cost is 1.5 shillings.
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4.5.7 CCK had advertised for regional Telkom operators but there were no

bidders and the tdeafizzled out.

C ommittee' s Observations

4.5.8 The Committee made the following observations:-

(D The Communications Commission of Kenya was never involved in the

prlatization of Telkom Kenya Limited.

(ii) The dilution of Government shareholding in TKL was in breach of
provisions of paragraph 23 of license No. TLIMCO/00004 granted by

CCK since the regulator (CCK) was not consulted. The Government never

sought CCK's approval /atthorrzation when it was ceding further shares in

Telkom Kenya Limited.

(iii) The ceding of shareholding by the Government of Kenya to France

Telkom is in breach of provisions of paragraph 23 of license No.

TLIMCO /00004 granted by CCK TO TKL.

(iv) The loss making trend by TKL can be atlributed to poor planning and

management strategies and failure by shareholders to invest in the caprtal

intensive industry. For instance, as part of their market penetration

strategy, Telkom Kenya Limited was charging Kshs. 1.00 shilling while the

interconnectivity cost was Kshs.1.5 shilling therefore making losses.
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4.6

Mr. Michael Ghossein, Chief Executive Officer, Telkom Kenya Limited

appeared before the Committee on 25'h June, 2013 and gaye evidence on

restructuring, financial status and debts of Telkom Kenya Limited. He informed

the Committee that:-

4.6.1 There are four (4) GSM players in the market and that only one (1) of the

operators was making profits while the other three (3) operators are making

losses in a monopolistic practice. Comparatively, Safaricom has 2,500 sites

while Telkom has only 900 sites. Further, Safaricom Kenya Limited has 80
0/o of market share volume, 98 % share of the money transfer business, 93 %

of SMS, and 76 oh of data.

4.6.2 The players in the industry operate with no clear guidelines from the

regulator, Communications Commission of Kenya.

4.6.3 Telkom Kenya faces a number of challenges among them, lack of
regulative guidelines on the part of CCK to allow sharing of sites, price

wars by players in the market, vandalism of copper cables for fixed lines,

sabotage by competitors, destruction of cables by road contractors (51% of
the cables have been destroyed by road contractors) and costs incurred as a

result of litigation with customers for services not provided.

4-6.4 Telkom Kenya decided to migrate to the fibre systems as a result of
problems faced with copper cables. The Company has huge operating costs
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such as energy, CCK fees, interconnection fees, legal fees and hiring of
security

4.6.5 The Company receives revenue of Kshs. 9.785 billion, out of which
operating costs cover Kshs. 6.9 billion without including marketing and

advertisement costs.

4.6.6 Telkom Kenya needed Kshs. 8 billion (to be provided by France Telkom)

to remain afloat and that the management was anticipating profitability

despite the challenges facing the organrzatron.

4.6.7 The asset and liabilities of Telkom Kenya prior and aft.'r prlatrzation were

as follows:-

4,6.8 Government capitahzation in Telkom Kenya post privatization is as

follows:-

TKL (It4illion

Kshs.)

3t/12/2008 2l/12/2009 31/12/2010 2l/t2/20t1 31/12/2012

Total Assets 38,957 42,17 5 48,7 59 44,434 43,715

Total

Liabilities

26,691 40,7 36 57,509 69,997 21,056

Equities 12,260 1'1439 (8,749) (25,541) 1,6,659

GoK loans

(Millions)
2008 2009 20t0 20tr 2012

Amount 0 2,500 1,000 0 2,500
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Date of signature 23 / 09 /2009 20/ t2/20t0 t0/08/2012

4.6.9 The Directors of OrEA are Mr. Eddy Njoroge, Mr. Daniel Delestre, Mr.

Sebastien Foyer, Mr. Gerald Rice, Mr.Marc Rennard and the Directors

from the GoK were Mrs. Esther Koimett, Mr. Ashif Kassam, Mr.

Mohamed Nyaoga and Mr. Joseph Tiampaty. The current Government

shareholding is 35,614,848 shares out of the total 118,716,160 which is

equivalentto 30o/o stake of Telkom Kenya Limited.

4.6.L0 He was not privy to the shareholding sffucture of the Company

4.6.11 Telkom Kenya Limited is owed Kshs. 1.6 billion by the Government of
Kenya and another Kshs. 563 million by Kenya Revenue Authority.

Telkom Kenya is not paying dividends as it is, currently, not making

profit.

4.6.12 TKL had 18,000 employees and the Company did retrenchment in phases.

In 20A9, 3,000 - 4,000 employees were released with benefits. However

there is a court case on employees benefit claiming Kshs. 3 - 4 billion.

4.6.13 Alcazar, a Company incorporated in Dubai had a consortium with France

Telecom during the time of biddin g for the 51% shareholding worth USD

395 Million. Alcazar is no longer a shareholder of Telkom Kenya and as

at June, 2012, TKL was owned by the Government of Kenya and Orange

East Africa.

The Special Report of the Public Investments Committee ofl the Privatization,

Recapitalization and Restructuring of the Balance Sheet of Telkom Kenya Limited

56



4.6.14 The CEO as a shareholder holds one nominal share of the five shares that

are held in trust. He did not sign the Shareholders Loan Agreement with
the Govemment of Kenya but his Deputy had signed on his behalf. The

management was not part of the negotiations since they were not part of
the Board.

4.6.15 Telkom Kenya did not notit/ Communications Commission of Kenya on

its change in shareholding structure.

4.6.16 Mobicom Kenya Limited is owned by Mr. Paul Ndungu and Mr. Joel

Kibe. The Company is not a shareholder in Telkom Kenya but is TKL
. network distributor.

C ommittee' s Observations

4.6.17 The Committee made the following observations, that:-

(i) The prlatizatron of Telkom Kenya was not bearing fruit as the

organtzation has been incurring losses and that the Government.has lost its

shareholding from 49% to 30o/o as a result of expensive recapitalizatron and

restructuring that requires injection of additional capital.

(ii) Participative decision making by the management and shareholders was

needed to address the issues that Telkom Kenya is facing. According to the

CEO, he was not aware of the decision and agreements that were entered

into by the shareholders implying that he was not involved.
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(iii) The Management had expressed concems over alleged unfair competition

by other operators in the market.

(iv) The Government should reconsider any decision aimed at injecting

additional capital into Telkom Kenya Limited due to the Company's loss

making trend.

(v) While prlatization was important, there was a need for a joint efficrt to

protect key infrastructure and Government investments in the country from

foreign acquisition.

(vi) The issue of Telkom Kenya Limited is a keen to share fixing arising from

the fact that the Government only managed to raise Kshs. 2.5 billion of the

required Kshs. 4.9 btllion and could not raise the balance of Kshs. 2.4

billion.

(vii) Alcazar Capital LLC, whose ownership remains unknown, pulled out of
the partnership with France Telecom during the negotiations with the

Government of Kenya. Reasons for its divestiture and the consideration it
received are not clear.

(viii) Telkom Kenya failed to notiff the Communications Commission of Kenya

on its change of share strucfure as stipulated in paragraph 23 of license

No. TLIMCO/00004 granted by CCK thereby making the organization's

operations and current shareholding illegal.
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(ir) The management was running the organtzation with no knowledge of its
on goings following claims by the CEO that he was not part of the

negotiations.

4.7 EYIDENCE BY MOBICOM LIMITED

Mr. Joel Kibe, Managing Director Mobicom Ltd appearedbefore the Committee

on llth November, 2Ol3 to adduce evidence on the prlattzatton and

restructuring of Telkom Kenya Limited (TKL). He informed the Committee

that:-

4.7.1 The shareholders of Mobicom Kenya Limited are, Paul Ndungu, the late

Anyona and Joel Kibe. Currently there are only Two Directors namely Paul

Ndungu; and Joel Kibe.

4.7.2 Telkom Kenya Limited is performing poorly. Due to the current operations

and poor performance of TKL, the Government should only have limited

shareholding in the Company. There is need for a clear road map on the

Telkom Kenya Limited business.

4.7.3 Mobicom was a key distributor of Safaricom Kenya Limited but was

approached by Mr. Ashif to assist in the ro11 out of Telkom Kenya Limited

due to Mobicom's vast experience in distribution. When Mobicom joined

TKL, the expectation was to ro11 out 2, 000 BTS's but so far less than 1,000

BTS's have been rolled out by TKL. Mobicom was also promised, as part of

the deal to leave Safaricom, a single dealership / only distributor in addition to

TKL paytng staffsalaries for Mobicom employees for one year,
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4.7.4 Mobicom is not a shareholder in Telkom Kenya but is TKL main network

distributor.

4.1.5 While working with Safaricom Limited, Mobicom used to earn a residual

income of Kshs. 12 million per month. This has decreased with the

partnership with TKL.

Committee' s Obseryations

4.1..6 The Committee made the following observations:-

(i) Mobicom Limited is not a shareholder in Telkom Kenya Limited but was

conffacted to distribute TKL products.

(ii) TKL is performing poorly and has not met its target of rolling out 2,000

BTS's.

(iii) The Government should re-assess TKL business.

(iv) TKL paid employees of Mobicom, a private Company, salaries for one year

yet it was seeking shareholding recapitalization and restructuring of its
balance sheet.

4.8 E\4DENCE BY TIIE PRTVATIZATION COMMISSION OF KENYA

Mr. Solomon Kitungu, Executive Director, Privati zation Commission appeared

before the Committee on 27'h August, 2OL3 to adduce evidence on the

privattzation of Telkom Kenya Lrmited. He informed the Committee that:-

The Special Repofi of the Public fnvestments Committee on the Privatization,60

Recapitalization and Restructuring of the Balance Sheet of Telkom Kenya Limited



4.8.1 The Privatization Commission is established under section 3 of the

Ptlatization Act , 2005. The Commission cornmenced its operations in
January, 2008 following the gazettement of Legal Notice No. 397 of 4rh

December,2007,

4.8.2 There is a list of public sector assets approved by the Cabinet to be

considered for prlatrzation and subsequently privattzed once the approval
process is completed. The current privatizatron programme was approved

by Cabinet on 1l'h December, 2008 andgazetted on 14ft August, 2009.

4.8.3 The privatrzatton process involves several steps among them; approval of
the privatization programs by the cabinet, preparation of a detailed

privatization proposal by the Commission, approval of a detailed

ptlatrzation proposal by the Cabinet and presentation to Finance,

Planning and Trade Committee of Parliament, transaction

4.8.4 The process that took place at Telkom (K) Ltd was restructuring and not

ptrtattzation. This involves re-issuance and transfer of shares. The

Commission was not aware of the transfer of shares in Telkom Kenya.

4.8.5 The Commission was not involved in the pr:atization of Telkom Kenya

since it took place before the PrivatizattonAct, 2005 was oper atronahzed.

Prlatization should only be on what is in the privatrzation prograrnme

(25 States Corporations) as approved by Cabinet.
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4.8.6 Any action being undertaken in Telkom Kenya Limited involving ffansfer

of shares or shareholding is illegal.

C ommittee' s Observations

4.8.7 The Committee made the following observations:-

(i) Telkom Kenya was prlatrzed prior to the operationaltzatron of the

Prlatrzation Act 2005 however; the Act was in place by the time of the

restructuring and recapitalization which was done without the involvement

of the Pnvatrzation Commission. Therestructuring of Telkom took place

in Decemb er, 2012 and early 2013.

(ii) The Telkom Kenya Limited issue revolves around the ffansfer of shares

and restructuring of the balance sheet which led to the dilution of

Government shareholding and therefore the Privatization Commission

should have been involved.

(iii) The Government/Minister for Finance took long to operation alize the

Prlatization Act (Cap 485 C) even after the President assented to it. The

then Minister for Finance, Hon. Amos Kimunya, operationahzed the Act

through Legal Notice No. 339 of 2007 with the commencement date being

1" January, 2008.
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4.9 ENCE BY SEC TIIE
NATIONAL TREASURY

Ms. Esther Koimett, the Investments Secretdry, in her written submission dated
16th April , 2Ol4 on the restructuring and capttalization of Telkom Kenya Limited
(TKL) informed the Committee that:-

4.9.1 In2006 the Government hired the Intemational Finance Corporation (IFC)
through the direct procurement method to provide advisory services for the

prlatization of TKL. IFC is not allowed to participate in competitive bids

for advisory services floated by Govemments because it is part of the

World Bank Group and is owned by Governments including the

Government of Kenya (GoK) and any Government seeking to hire IFC
would have to go through a direct procurement process. It is on this

context that GoK hired IFC to provide financial advisory services for the

TKL transaction. Governments hired IFC for the following reasons;-

(i) Speed of execution;

(ii) IFC has grants that it uses to hire their advisors for the transaction;

(iii) IFC brings a high level of professionalism and transparency to a
transaction;

(iv) Brings convening power to a project as it has the backing of the

World Bank Group; and

(v) IFC approaches a transaction from a developmental view point.

63

Recapitalization and Restructaring of the Balance Sheet of Telkon Kenya Limited

The Special Report of the Public Inyestments Committee ofl the privatization,



4.9.2 IFC hired and funded the rest of the complement of advisors required for

the transaction such as the legal, regulatory and environment; social and

labour; technical telcom strategy; and accounting. In hiring the consultants

IFC goes through a competitive process following its rules and it is through

this process that Hamilton Harrison and Mathews (HHM) were hired as

the local lawyers for the TKL prlattzation ffansaction.

4.9.3 The Amorney General is the legal advisor to the Government and Treasury

always requests the Attorney General to appoint an officer to be part of the

Government team that is handling a transactton (Annex n.The Permanent

Secretary/Treasury wrote to the Attorney General (AG) on March 26'h

2012 requesting him to appoint a senior oflicer and on 1l'h April, 2012 , the

AG responded, nominating Ms. Dorcas Achapa, Deputy Solicitor General

to be part of the negotiating team (Annex 8). As is practice the Government

team is always supported by commercial lawyers and given tight timelines

ffeasury hired HHM who had institutional memory having provided legal

advisory services during the privatization of the company and during the

negotiations relating to warranty claims by France Telecom.

4.9.4 The resrnrcluring and recapitaltzation for TKL was necessitated by an

insolvency situation which the directors resolved to escalate to the

shareholders for resolution. France Telkom (OrEA) trad a strong legal and

financial capacity at their disposal as a commercial entity and therefore had

a strong well laid out strategy. It was therefore necessary for the

Government to hire both legal and financial services to develop its own

sffategy and to prepare for the negotiations with FT (OrEA).
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4.9.5 Given the timelines that Treasury was facing, the nature of the issues and
the huge value at risk, it was prudent to hire services from advisors with
knowledge of the issues and historical perspective of the transaction. A
proposal was made to the Accounting Officer, Ministry of Finance (Annex
9) to engage HHM to provide legal advisory services as they had been

advisors to the Government on this transaction. Further a proposal was

made to hire Mr. Ashif Kassam of RSM Ashvir on account that Mr.
Kassam was a Government director on the Board of TKL and understood

the issues well in addition to having been part of the advisory team on the

claim of warranties where Government was able to avoid liability on the

claim. In hiring Mr. Kassam the Government had taken due-care to
establish that there was no conflict of interest.

4.9.6 The proposal to hire HHM and Mr. Kassam as legal and financial experts

respectively on direct procurement together with the terms of reference was

presented to the Ministerial Tender Committee for consideration and

approval in accordance with section 74 of the Public Procurement and

Disposal Act, 2005 and the Regulations made thereunder (Annex I0). The

Ministerial Tender Committee on J'h June, 2Ol2 awarded the legal

advisory consultancy to HHM and the financial advisory services to Mr.
Ashif Kassam (Annex /1). These procurements and others done within the

period 1't April - 30'h June, 2Ol2 were submitted by the Ministry of
Finance to the Public Procurement Oversight Authority in accordance with
section 9 of the Public Procurement and Disposal Act ,2005 (Annex l2).

4.9.7 The Ministry of Finance on 20'h June 2Ol2 wrote to the Attorney General

for clearance of the contracts (Annex 13). The AG provided his comments
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with concerns that his approval had not been obtained before

commencement of the procurement of legal services (Annex 14). The

Permanent Secretary/Treasury wrote to the AG informing him that his

comments had been incorporated in the contract and providing the context

within which the legal services were being procured and offered an apology

for having initiated the process before receiving his clearance and also

indicating that the procurement was through the ministerial tender

committee and reported to the Public Procurement and Oversight

Authority (,4nnex 1r. The AG provided his "1lo objection" for the

appointment of HHM vide letter dated 13'h December, 2012 (,4nnex2)

4.9.8 As at December 2011, TKL was insolvent with shareholders equity

standing at negatlye Kshs. 25.541 billion and with loans amounting to

Kshs. 52.470 billion. The company further required an additional Kshs. 10

billion to finance its operations tn 2012. Given these scenarios the company

had either to be liquidated or restructure its balance sheet. The

shareholders (GoK and OrEA) responsibly decided to provide financial

support to the company for 2012 and restructure the company's balance

sheet and as a result it was agreed that the shareholders would jointly

provide the required Kshs. 10 billion to the company pro-rata to their

shareholding as provided for in the Shareholders Agreement (SHA) i.e.

GoK Kshs. 4.9 btlhon & OrEA (FT) Kshs. 5 billion. At the time of

restructuring FT had contributed approximately 90o/o of the funding and

the Government had not provided its portions of the loans.

4.9.9 During the negotiations the shareholders reviewed the 5 year business plan

andbalance sheet restructuring. on the part of Government the Ministry of
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Information and Communications and the Kenya ICT Board was tasked to

review the plan with a view to identifiring opportunities that could assist in

the growth of the top line revenues (Annex 16) . The reviewwas done anda

revised business plan agreed upon. Most of the loans were shareholder

loans out of which 90oh were FT loans meaning that if a straight forward

conversion of the loans to equity was done then the resulting shareholding

structure would dilute GoK shareholding from 49% to t3o/o and even in the

scenario that the government provided its full share of the Kshs. 4.9 billion
for 2012 and if all the loans were capttalized, GoK shareholding would still

be diluted to 17o/o. To avoid a significant dilution of GoK shareholding the

Government team had to negotiate hard and an agreement was reached to

the effect that GoK would accept a9% dilution on the following terms:-

(i) A11 GoK shareholder loans would be converted to equity and an

equivalent amount of the OrEA shareholder loans would also be

converted to equity to bring the shareholding structure to 4Oo/o for

GoK and 60%for OrEA;

(ii) FT and GoK would fund the Kshs. 10 billion on a pro-rata basis pre-

restructuring i.e. FT would provide Kshs. 5.1 billion while GoK would

provide Kshs. 4.9 billion.

(iii) It is noted that currently only Kshs. 2.5 billion that has been provided

for in the FY 2012/2013. Therefore, should government not be able to

provide the additional Kshs. Z.4blllion, GoK would be diluted further

to 30%;
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(iv) The balance of the FT loans amounting to Kshs. 33.5 billion wouldbe

written offin fu1l.

The ffansaction was to be implemented by 31" December 2012 which is the

end of TKL Financial Year to deal with the insolvency situation and

therefore the funding and restructuring agreement was agreed to be

finabzedby 1 8'h December, 2012.

4.9.10 A Cabinet paper seeking approval of the Cabinet for the proposed

recapitalizatron and balance sheet restructuring was jointly sponsored by

the Minister for Finance and the Minister for Information and

Communication. The transaction having been dutly approved by the

Cabinet on 22"d Novemb er ZOl2(Annex 4) and cleared by the Attorney

General on 20th December,2Ol2 (Annex 1) was executed by the parties on

23'd December,2012. The Permanent Secretary to the Treasury signed on

behalf of the Government of Kenya (Annex 5). The Government

ownership of shares and other investment is owned by the Permanent

Secretary to the Treasury pursuant to section 3 of the Cabinet Secretary to

the Treasury (Incorporation) Act, Cap 101 of the Laws of Kenya. Under

part III of the Public Financial Management Act this is now the Cabinet

Secretary to the Treasury.

4.9.11 Once the two shareholders decided to fund the company, the Investments

Secretary requested that an amount of Kshs. 5 billion be provided to TKL
as loan and agatn on 22'd November, 2Ol2 the Invesftnents Secretary

requested for Kshs. 2.4 blllion (,4nnex lzA, B, & q. to be provided as a

loan to TKL under the revised estim ates 2072/2013 indicating that FT
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had provided its fulI amount while GoK had only provided Kshs. 2.5

billion out of the total Kshs. 4.9 billion (annex rg). on 2z"d March, zol3
the Investments Secretary brought the issue of TKL to the Minister for
Finance, who is the final authority in deciding what items get in the

budget, indicating the implications of failure to provide the resources

(dilution of shareholding by l0% and loss of one board seat) (Annex 19).

On 30th Muy, 2Ol3 the Investrnents Secretary once again wrote to the

Cabinet Secretary requesting for the Kshs.z. billion. The funds were not

available due to competing priorities such as elections, devolution,

infrastructure and social programs, on the limited resource envelope.

4.9.12 The specific Cabinet approval for the dilution of Government

shareholding in TKL was done on22"d November 20t2 as follows:-

O From 49% to 40% in the event that GoK is able to provide l{shs. 4.9 billion to

fund the company in 2012. It is noted that only l{shs. 2.5 bittion of the required

I{shs, 4.9 billion was provided fo, in the current GoK printed estimates and has

been disbursed.

(il From 49% to 30% in the event that GoK is not able to prouide the balance of

I3hs. 2.4 billion in F 2012/2013.

Under the specific approval the Minister for Finance, Minister for

Information and Communication and the Attorney General were directed

to take necessary action.
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(i)

C ommittee' s Obseryations

4.9.13 The Committee observed that:-

A Cabinet paper seeking approval of the Cabinet for the proposed

recapitalization and balance sheet restructuring was jointly sponsored by

the then Minister for Finance and the then Minister for Information and

Communication.

Telkom Kenya Limited was insolvent rn 20L2 necessitating the need by the

shareholders to recaprtalize and restructure the balance sheet of the

company

The Cabinet had approved the recapitalizatron and balance sheet

restructuring of Telkom Kenya Limited on 22"d Novemb er 2012.

It would have been prudent for the Government to provide the balance of
Kshs. Z. btlhon to avoid the GOK losing l00h and its shareholding going

down to 30 o/o from 40%.

The failure by the Government to clear the balance of Kshs. 2.4 bt7\on

caused the employees financial insecurity through job losses, loss of tax

payer's money and the sovereignty as the Company majority shareholders

are foreigners.

The shareholding agreement gave France Telecom more powers in terms of
management as well as ownership through greater shareholding in TKL.

France Telkom provided 90 % of the loans raising questions why FT would

have been so philanthropic to provide the lion's share of the loans whereas

it would have been provided on a pro-ratabasis.

(ii)

(iii)

(iv)

(v)

(vi)

(vii)
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(viii) The Investments Secretary had requested for resources to cater for the

Government commitment of Kshs. 2.4 billion for Telkom Kenya Limited
re c ap ital rz ation and b alance s he et re s tru cturin g.

The National Treasury committed Government to provide Kshs. 4.9 billion
without factoring it in the budget. The National Treasury failed to provide

for the allocation of Kshs. Z. brllton in the two supplementary budgets of
2012/2013 Financial Year. This was the balance of the commitment that

the Government signed for in the agreement dated 22"d December, Z0IZ.

(ix)

(x) The Treasury failed to allocate funds to cater for Government commitment

in the rccaprtahzation and balance sheet restructuring of TKL despite

. requests made by the Investments Secretary leading to the dilution of
Government shareholding to 30%.

(xi) Due diligence was not followed in the dilution of Govemment shareholding

in TKL and the provisions of the agreement was not strictly adhered to.

(xii) Treasury procured the legal consultanry services of HHM without seeking

prior approval from the Attorney General. They were however granted post

fotto approval by the Attorney General.

(xiii) The ICT Board failed to undertake due diligence in providing marker

surveys.
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BY4.10 EI'TNE'NTT\E' ,r.ErE ETI\TA.NTr\TAT qET\PE'NAD\T TNITE NT rlNTAT

TREASURY

Mr. Mutua Kilaka, the Financial Secretary in his written submission on the

restructuring and capitalization of Telkom Kenya Limited (TKL) informed the

Committee that:-

4.1,0.1 Under the former Constitution there was a distinction between treasury

and the Ministry of Finance though under one Minister. Treasury

functions were functions under the mandate of the Minister for finance

and the permanent secretary treasury while the Ministry provided

administrative and support services for which the Financial Secretary was

the accounting officer. The Investment function was a treasury function

and was exercised by the permanent secretary to the treasury as a body

corporate under section 3 of the Cabinet Secretary to the Treasury

(Incorporation) Act, Cap 101 Laws of Kenya and the Minister for

Finance.

4.10.2 As the Accounting Officer, Ministry of Finance his role was only limited

to the procurement of the financial and legal services for the

rccaprtahzation and restructuring of Telkom Kenya limited which was

done in accordance with the public procurement and disposal act, 2005

and regulations. The issues relating to request for budget allocations to

cater for the Government commitments in the recapitalrzatron of Telkom

Kenya limited were Treasury issues handled competently by the Minister

for Finance, Permanent Secretary to the Treasury and the DGIPE.
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4.10.3 In 2006 the Government hired the International Finance Corporation
(IFC) through the direct procurement method to provide advisory services

for the prlattzatron of TKL. IFC is not allowed to participate in
competitive bids for advisory services floated by Govemments because it is
part of the World Bank Group and is owned by Governments including the

Government of Kenya (GoK) and any Government seeking to hire IFC

would have to go through a direct procurement process. It is on this

context that GoK hired IFC to provide financial advisory services for the

TKL transaction. Govemments hire IFC for the following reasons;-

(i) Speed of execution;

(ii) IFC has grants that it uses to hire their advisors for the tr acfion:

(iii) IFC brings a high level of professionalism and transparency to a

transaction

(iv) Brings convening power to a project as it has the backing of the

World Bank Group; and

(v) IFC approaches a transaction from a developmental view point.

4.L0.4IFC hired and funded the rest of the complement of advisors required for

the transaction such as the legal, regulatory and environment; social and

labour; technical telcom strategy; and accounting. In hiring the

consultants IFC goes through a competitive process following its rules and

it is through this process that Hamilton Harrison and Mathews (HHM)

were hired as the local lawyers for the TKL prlatization transaction.
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4.10.5 The Attorney General is the legal advisor to the Government and

Treasury always requests the Attorney General to appoint an officer to be

part of the Government team that is handling a transaction (Annex 7). The

Permanent Secretary/Treasury wrote to the Attomey General (AG) on

March 26'h 2012 requesting him to appoint a senior officer (annex) and on

11'h April, 2012 , the AG responded, nominating Ms. Dorcas Achapa,

Deputy Solicitor General to be part of the negotiating team (Annex 8). As

is practice the Govemment team is always supported by commercial

lawyers and given tight timelines treasury hired HHM who had

institutional memory having provided legal advisory services during the

prlatrzatron of the company and during the negotiations relating to

warranty claims by France Telcom.

4.10.6 The resffucturing and recaprtahzation for TKL was necessitated by an

insolvency situation which the directors resolved to escalate to the

shareholders for resolution. France Telkom (OrEA) had a strong legal and

financial capacity at their disposal as a commercial entity and therefore

had a strong well laid out strategy. It was therefore necessary for the

Government to hire both legal and financial services to develop its own

strategy and to prepare for the negotiations with FT(OrEA).

4.10.7 Given the timelines that Treasury was facing, the nature of the issues and

the huge value at risk, it was prudent to hire services from advisors with

knowledge of the issues and historical perspective of the transaction. A
proposal was made to the Accounting Officer, Ministry of Finance (Annex

9) to engage HHM to provide legal advisory services as they had been

advisors to the Government on this transaction. Further a proposal was
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made to hire Mr. Ashif Kassam of RSM Ashvir on account that Mr.
Kassam was a Government director on the Board of TKL and understood

the issues well in addition to having been part of the advisory team on the

claim of warranties where Government was able to avoid liability on the

claim. In hiring Mr. Kassam the Government had taken due care to
establish that there was no conflict of interest.

4.10.8 The proposal to hire HHM and Mr. Kassim as legal and financial experts

on direct procurement together with the terms of reference was presented

to the Ministerial Tender Committee for consideration and approval as

pfl the Public Procurement and Disposal Act, 2OO5 and attendant

regulations (Annex 10), the Ministerial Tender Committee on 7'h June,

2012 awarded the legal advisory consultancy to HHM and the financial

advisory services to Mr. Ashif Kassam (Annex //). These procurements

and others done within the period l't April - 30'h June, 2Ol2 were

submitted by the Ministry of Finance to the Public Procurement Oversight

Authority as required by law (Annex 12).

4.10.9 The Ministry of Finance on 20th June 2Ol2 wrote to the Attorney General

for clearance of the contracts. The AG provided his comments with

concerns that his approval had not been obtained before cornmencement

of the procurement of legal services. The Permanent Secretary/Treasury

wrote to the AG informing him that his comments had been incorporated

in the contract and providing the context within which the legal services

were being procured and offered an apology for having initiated the

process before receiving his clearance. The AG provided his no objection
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for the appointment of HHM vide letter dated 13ft December, 2Ol2 (,4nnex

2)

4.10.10 As at December 2011, TKL was insolvent with shareholders equity

standing at negative Kshs. 25.541 billion and with loans amounting to

Kshs. 52.470 billion. The company further required an additional Kshs.

10 billion to finance its operations rn 2012. Given these scenarios the

company had either to be liquidated or restructure its balance sheet. The

shareholders (GoK and OrEA) responsibly decided to provide financial

support to the company for 2012 and restructure the company's balance

sheet and as a result it was agreed'that the shareholders would jointly

provide the required Kshs. 10 billion to the company pro-rata to their

shareholding as provided for in the Shareholders Agreement (SHA) i.e.

GoK Kshs. 4.9 btllion and OrEA (FT) Kshs. 5 billion. At the time of

restructuring FT had contributed approximately 90% of the funding and

the Government had not provided its portions of the loans.

4.L0.11 During the negotiations the shareholders reviewed the 5 year business

plan and balance sheet restructuring. On the part of Govemment the

Ministry of Information and Communications and the Kenya ICT Board

was tasked to review the plan with a view to identiffing opportunities that

could assist in the growth of the top line revenues (tinnex IQ . The review

was done and a revised business plan agreed upon. Most of the loans

were shareholder loans out of which 900/o were FT loans meaning that if a

straight forward conversion of the loans to equity was done then the

resulting shareholding structure would dilute GoK shareholding from

49o/o to 13% and even in the scenario that the government provided its fulI
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share of the Kshs. 4.9 brlhon for 2Ol2 and if all the loans were capttalized,

GoK shareholding would still be diluted to l7%. To avoid a significant
dilution of GoK shareholding the Government team had to negotiate

hard and an agreement was reached to the effect that GoK would accept

a 9% dilution on the following terms:-

(i) All GoK shareholder loans would be converted to equity and an

equivalent amount of the OrEA shareholder loans would also be

converted to equify to bring the shareholding structure to 40% for
GoK and 60%for OrEA;

(ii) FT and GoK would fund rhe Kshs. 10 billion on a pro-ratabasis

pre-restructuring i.e. FT would provide Kshs. 5.1 billion while

GoK would provide Kshs. 4.9 brlhon. At the time of negotiations

only Kshs. 2.5 billion had been provided for in the FY 2012/ZOl3

budget and to deal with the risk that GoK would not be able to
provide the additional Kshs. 2.4brllion it was agreed that GoK
would be diluted further to 30o/o and in the event that it was not

able to provide Kshs. 2.4brllion;

(iii) The balance of the FT loans amounting to Kshs. 33.5 billion

would be written off in full

The transaction was to be implemented by 3l't December 2072 which is the

end of TKL Financial Year to deal with the insolvency situation and

therefore the funding and restructuring agreement was agreed to be

finahzedby 1 8'h Decembe r, 2012.
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4.10.12 A Cabinet paper seeking approval of the Cabinet for the proposed

recapttahzation andbalance sheet restrucfuring was jointly sponsored by

the Minister for Finance and the Minister for Information and

Communication. The transaction having been dully approved by the

Cabinet on 22"d Novemb er 2012(Annex J) and cleared by the Attorney

General on 20'h December,2Ol2 (Annex /) was executed by the parties on

23'd December, 2012. The Permanent Secretary to the Treasury signed on

behalf of the Government of Kenya (Annex , The Government

ownership of shares and other investment is owned by the Permanent

Secretary to the Treasury pursuant to the Cabinet Secretary to the

Treasury (Incorporation) Act, Cap 101 of the Laws of Kenya. Under

section 88 and 89 of the Public Financial Management Act, 2012 this is

now the Cabinet Secretary to the Treasury.

4.10.13 Once the two shareholders decided to fund the company, the

Investments Secretary requested that an amount of Kshs. 5 billion be

provided to TKL as loan (,4nnex 17 A, B & C) and again on 22"d

November,2012 the Investments Secretary requested for Kshs. 2.4brllion

to be provided as a loan to TKL under the revised estimates 2012/20L3

indicating that FT had provided its fulI amount while GoK had only

provided Kshs. 2.5 billion out of the total Kshs. 4.9 brllron (,4nnex 18). On

22"d March, 2073, the Investments Secretary brought the issue of TKI to
the Minister for Finance, who is the final authority in deciding what

items get in the budget, indicating the implications of failure to provide

the resources (dilution of shareholding by l0o/o and loss of one board seat)

(,4nnex 20). On 30th Muy, 20t3 the Investments Secretary once again
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wrote to the Cabinet Secretary requesting for the Kshs. 2.4 billion. The

funds were not available due to competing priorities such as elections,

devolution, infrastructure and social programs, on the limited resource

envelope.

4.10.14The specific Cabinet approval for the dilution of Government

shareholding in TKL was done on22"d November 2012 as follows:-

(t) From 49% to 40% in the event that GoK is able to prouide l3hs, 4.9 billion to

fund the company in 2012. It is noted that only l{shs. 2.5 biltion of the

required l{shs. 4.9 billion was provided fo, in the current GoK printed

estimates and has been disbursed.

(i) From 49%'to 30% in the vent that GoK is not able to provide the balance of
I{shs. 2.4 billion in F 2012/2013.

Under the specific approval the Minister for Finance, Minister for

Information and Communication and the Attorney General were directed

to take necessary action.

C ommittee' s Observations

4. 10. 15 The Committee observed that:-

(i) The Minister for Finance and the Minister for ICT co-sponsored a Cabinet

pape-r on the recapita[zation and balance sheet restructuring of TKL.
(ii) Telkom Kenya limited was insolvent n 2012 necessitating the need by the

shareholders to rccaprtahze and restructure the balance sheet of the

company.
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(iii)

(iv)

(v)

(vi)

The Cabinet had approved the recapitalizatton and balance sheet

resfructuring of Telkom Kenya Limited.

It would have been prudent for the Government to provide the balance of

Kshs. 2.4b1lhon to avoid the GoK losing l)oh and its shareholding going

down to 30 o/o from 40%.

The Investments Secretary had requested for resources to cater for the

Government commitment of Kshs. 2.4bt1hon for Telkom Kenya Limited

recapitali zation and balance s heet re structuring.

The failure by the Government to clear the balance of Kshs. 2.4 btlhon

caused the employees financial insecurity through job losses, loss of tax

payer's money and the sovereignty as the Company majority shareholders

are foreigners.

(vii) The shareholding agreement gave France Telecom more powers in terms of
management as well as ownership through gteater shareholding in TKL.

(viii) France Telkom provided 90 % of the loans raising questions why FT

would have been so philanthropic to provide the lion's share of the loans

whereas it would have been provided on a pro-rata basis.

(ix) The National Treasury committed Government to provide Kshs. 4.9 billion

without factoring it in the budget. The National Treasury failed to provide

for the allocation of Kshs. 2.4btllion in the two supplementary budgets of
2012/2013 F'inancial Year. This was the balance of the commitment that

the Government signed for in the agreement dated 22"d December, 2012.
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(x) The then Minister for Finance failed to allocate funds to cater for
Government commitment in the recapitalrzatron and balance sheet

restructuring of TKL leading to the dilution of govemment shareholding to

30%.

(xi) Due diligence was not followed in the dilution of Govemment

shareholding in TKL and the provisions of the agreement was not strictly

adhered to.

(xii)Treasury procured the legal consultancy services of HHM without seeking

approval from the Attorney General. They were however granted post facto
approval by the Attorney General.

5.0 COMMITTEE'S GENERAL OBSERYATIONS

The Committee made the following observations from the evidence adduced and

documents submitted:-

5.1 The Communications Commission of Kenya presently Communications

Authority of Kenya (CAK) and the prlatrzation commissions were never

involved in the restructuring and recapitalization of TKL balance sheet

5.2 The dilution of Govemment shareholding in TKL was in breach of the

license agreement since the regulator, CCK, did not approve the

restructuring. The Government never sought CCK's approval /afihorrty
when it was ceding further shares in Telkom Kenya Limited. The ceding of
shareholding by the Government of Kenya to France Telkom is in breach
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of provisions of parugtaph 23 of license No. TLIMCO/00004 granted by

CCK.

5.3 The Minister for Finance delayed to operatronaltze the Privatization Act,

Cap 485 C even after the President Assented to it. The then Minister for

finance, Hon Amos Kimunya, operationahzed the Act through Legal

Notice No 339 of 2007 with the commencement date being 1" January,

2008.

5.4 The loss making. frend by TKL can be attributed to poor planning and

management sffategies and failure by shareholders to invest in the capital

intensive industry. For instance, as part of their market penetration

strategy, Telkom Kenya Limited was charging Kshs. 1.00 shilling while the

interconnectivity cost was Kshs. 1.5 shilling therefore making losses.

5.5 The prlatrzatron of Telkom Kenya was not bearing fruit as the

organtzation has been incurring losses and that the Government had lost its

shareholding from 40% to 30% as result of expensive restructuring that

required injection of additional capttal due to the way the agreement,

negotiations and financing was done.

5.6 Participative decision making by the management and shareholders was

needed to address the issues that Telkom Kenya was facing. According to

the CEO, he was not aware of the decision and agreements that were

entered into by the sharehoiders.
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5.7 While ptlatization is important, there is need for a joint effort by the

Ministries to protect strategic infrastructure and Government investments

in the country.

5'8 The issue of Telkom Kenya Limited was akin to share f-xing arising from
the fact that the Govemment only managed to raise Kshs. 2.5 billion of the

required Kshs. 4.9 brllion and could not raise the balance of Kshs. 2.4

billion.

5.9 Alcazar Capital LLC, whose ownership remains suspicious, mysteriously

pulled out of the partnership with France Telecom during the negotiations

for recaprtahzatron and restructuring of the balance sheet of TKL with the

Government of Kenya.

5.10 The Ministry of Finance and the Ministry of ICT did not involve

stakeholders such as the Privatization Commission; and the

Communication Authority of Kenya (formerly CCK) in the negotiations

thus did not protect the public interest during TKL restructuring.

5.11 Telkom Kenya failed to notify the Communication Commission of Kenya

(Communications Authority of Kenya) contrary to provisions ofparagraph

23 of License No. TLIMCO/00004 granted by CCK on its change of share

structure as stipulated in the license thereby making the organization,s

operations following the change of share structure itlegal.
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5.12 The State Law Office was not involved in the initial stages of the

transaction contrary to section 19 of the Office of the Attorney General

Act. The Attorney General however approved the Shareholder Agreement.

The Ministry of Finance had used the services of private consultants for

financial andlegal consultancies contrary to section 19 of the Office of the

Attomey General Act No. 49 of 2012 and Government Circular No:

AG/l/2005 of 29'h June, 2005.

5.13 A Cabinet paper seeking approval of the Cabinet for the proposed

recapitalization and balance sheet restructuring was jointly sponsored by

the then Minister for Finance and the then Minister for Information and

Communication.

5.L4 Telkom Kenya Limited was insolvent tn 2012 necessitating the need by the

shareholders to recapttahze and restructure the balance sheet of the

company.

5.15 The Cabinet had approved the recapitalization and balance sheet

restructuring of Telkom Kenya Limited on 22"d Novemb er 2Ol2

5.16 The Government ownership in companies is normally held in trust by the

permanent Secretary Treasury.

5.17 The Treasury entered into an agreement to provide Kshs. 4.9 billon without

a budgetary provision. The Government patd Kshs. 2.5 billion but no

provision was made in the budget for the Kshs. 2.4 btllton. The Treasury

The Special Report of the Public fnvestments Committee on the Privatization,

Recapitalizstion and Restructuring of the Balance Sheet of Telkom Kenya Limrted

84



committed the Government without budg etary provision and failed to
factor the commitment in the supplementary budgets of zotz/20\3.

5.18 The Investments Secretary had requested for resources to cater for the

Government commitment of Kshs. 2.4 brlhon for Telkom Kenya Limited
recap itat z ation and b alance sheet restructuring.

5.19 The Treasury failed to allocate funds to cater for Government commitment

in the recapitaltzation and balance sheet restrucfuring of TKL leading to
the dilution of government shareholding to 30%.

5.20 Govemment shareholding in TKL was diluted from 40% to 30% due to

failure by the Govemment to provide funds as agreed between the

shareholders when restructuring the balance sheet of Telkom Kenya

Limited. The Treasury failed to ensure that the commitment of Kshs. 2.4

billion was factored into the subsequent supplementary budgets of
20n/2at3.

5.21 The National Treasury did not apply due diligence in the identification of
France Telkom as a strategic investor during the bidding for priva trzation

of Telkom Kenya Limited. Alcazar Capital LLC which was in partnership

with France Telkom remains a mystery and its real owners not known

5.22 The ownership of Alcazar Capital LLC purportedly owned by Agility
Group Company, one of the companies in consortium with France

Telecom is not known.
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5.23 The true shareholders of Orange Participations, S.A and OrEA S.A have

not been fully disclosed. The conduct of France Telkom, Orange

Participations, S.A and OrEA S.A during the pnvattzatron (bidding),

recapitalization and balance sheet restructuring was suspicious.

5.24 The circumstances and reasons that led to drastic disinvestment of Alcazar

Capital LLC (a Company that was purportedly owned by the Agility

Group) in OrEA on 2"d August, 2012 are not known. The consideration

paid to .Nlcazar Capital LLC on exit from TKL is also unknown.

5.25 Telkom Kenya Limited paid salaries of employees of Mobicom, a private

Company for one year. This was at time when TKL was making losses and

required new financial injections by the shareholders including GoK.

5.26 Telkom Kenya Limited has been and is still being audited by private

auditors. In the past th'e Auditor General has not been able to audit TKL

due to the minority shareholding by the Government. There is need to

amend part III of the Public Audit Act, 2003 and the State Corporation

Act, Cap 446, Laws of Kenya to comply with Article 229(5) of the

Constitution to provide for an express provision for the Auditor General to

audit all Government investments including where GoK shareholding is

less than 500/o.

5.27 There is a need for an amendment to Companies Act Cap 486 requiring all

shareholders in registered companies in Kenya whether privately owned,
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public or which the Government has shares to be named and identified in
the records of the Registrar of Companies so as to make it easier to identify
parties in investigations.

5.28 There is a clear lack of clarity about the market valuation of TKL even at

the privatrzation stage. The basis of value of Kshs. 50.98 billion that was

used at the time of privatrzation of TKL is not known and has never been

made public.

6.0 COMIVtrTTEE'S RECOMMENDATIONS

Arising from the evidence adduced by witnesses and the observations thereof, the

Committee recofitmends, that: -

6.t EACC to investigate officials from the Ministry of Finance/National

Treasury and the Ministry of Information, Communication and

Technology who were involved in the entire process of prlattzation,

recaprtaltzatron and restructuring of the balance sheet of Telkom Kenya

Limited from the year 2001to date.

6.2 Ethics and AntiComrption Commission should investigate the National

Treasury for committing the Govemment to sign a recapttahzatron and,

restructuring agreement without making sure there is an adequate

budgetary provision conffary to Section 26 (6) of the Public Procurement

and Disposal Act, 2005.

6.3 Ethics and Anti-comrption Commission should investigate the ownership,

identity, legal existence and location of Alcazar Caprtal LLC and

determine their role in privatrzation and subsequent suspicious exit from

TKL during the recapttahzation and restructuring of the balance sheet of
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6.4

6.5

6.6

6.7

6.8

TKL. This should shed more light to the Kenyan public on circumstances

surrounding their entry and subsequent suspicious exit from TKL

EACC should investigate the true ownership, identity and legal existence

of Orange Participations, S.A and OrEA S.A.

The Government reconsiders its pnvattzation of Telkom Kenya Limited

and the recapitalizatron and restructuring agreement in light of the loss

making trend by TKL. Further the shareholders should review the

performance of the Board of Directors and top management at TKL.

EACC should investigate the assets of TKL pre-and post privatizatronwith

a view to establishing the actual value of assets owned by TKL and

possible recovery of assets misappropriated by various individuals during

the establishment and subsequent prlatization of TKL. The same

investigations should extend to all top past and present management of

TKL and the officials involved in the division of assets and liabilities of the

defunct KPTC among the three entities namely: Postal Corporation of

Kenya (PCK or Posta); Communication Commission of Kenya (CCK) and

Telkom Kenya Ltd (TKL).

The National Treasury engaged private legal and financial consultants

without the approval of the Attorney General as required by law. The then

Accounting Officer Ministry of Finance/Treasury should be held

accountable for failure to follow due process of the law in engaging legal

consultants since this was contrary to section 17 of the Office of the

Attorney General Act No. 49 of 2OI2 and Government Circular No:

AG/l/2005 of 29'h June, 2005.

The Government never sought CCK's approval / atthonzation when it was

ceding further shares in Telkom Kenya Limited. The ceding of
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shareholding by the Government of Kenya to France Telkom was in
breach of license provisions. The Directors (Principal Secretaries, State

department for Information, Communication and Technology (ICT) and

the National Treasury) who sit at the Board of TKL on behalf of the

Government of Kenya should be held responsible for confravention of the

provisions of paragraph 23 of License No. TLIMCO/00004 granted by
CCK.

6.9 The ceding of shares by Government of Kenya to TKL was illegal and the

Government should therefore regain its rightful shareholding at TKL prior
to the recapitalizatton and restructuring process.

6.10 There is a clear lack of clarity about the market valuation of TKL even ar

the privatrzation stage. The basis of value of Kshs. 50.98 billion that was

used at the time of privatizatton of TKL is not known and has never been

made public. The National Treasury and the Auditor General should

undertake an audit and valuation of the assets of TKL to determine the

financial and economic worth of TKL pre and post privattzation.

6.11 EACC undertakes investigations to determine the circumstances that led to

the drastic and suspicious disinvestrnent of .Llcazar Capital LLC (a

Company that was purportedly owned by the Agility Group) in OrEA on

2nd August 2Ol2 a few months prior to the recapitali zation and

restructuring of TKL.

6.12 Ethics and Anti-Corruption should investigate the rationale and the role of
formation of OrEA, Orange Participation S.A; Alcazar Capital LLC; and

Agility Group in the bid for France Telkom in the priv atizatron,

recapitalrzation and restrucluring of the balance sheet of Telkom Kenya

Limited.
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6.t3

6.1,4

The Government should either:-

(iii) Renegotiate with the aim of recovering a higher shareholding of at

least 35.1 % in line with its conffibution of Kshs. 2.5 billion and the

recap ital i zation and res trucfuring agreement ; or

(iv) The Cabinet Secretary, National Treasury should ensure that the

Kshs.2.5 billion that was paid by National Treasury is refunded

together with interest at marketrute back dated to l't January, 2013.

EACC should investigate circumstance.s under which Mr. Ashif Kassam

and Mr. Mohammed Nyaoga were appointed as Directors by GoK in

Telkom Kenya Limited. The Commission should investigate further as to

whether there was conflict of interest in the appointment of Mr. Ashif

Kassam as the Director representing GoK in Telkom Kenya and at the

same time acting as financial consultant for GoK in the resffucturing and

recapitali zation of TKL.

A11 future GoK privatrzation must be guided by the Privatrzatton Act and

other relevant laws and the Office of the Attorney General should be fully

involved in all Government conffacts and negotiations in accordance to

Office of the Attorney General Act.

Any future engagement between the Government of Kenya and France

Telkom, Orange Participations, S.A and OrEA S.A. should be scrutinized

thoroughly properly with due diligence undertaken.

The Government should relook at the policy on privatrzatton of key and

strategic public investments with a view to ensuring that due diligence are

properly carried out and the public interest is fully protected at all times.
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6.18 National Treasury and the Auditor-General should ensure that Telkom
Kenya Limited recovers all salaries of employees of Mobicom Ltd pard for
by Telkom Kenya Limited.

6-19 The Cabinet Secretary for ICT should terminate with immediate effect the
contract under which Telkom Kenya Limited manages a state-owned

National Fibre Network (NOFBI). This is to protect public interest

concerns and the future of ICT in Kenya

6.20 The Communications Authority of Kenya should develop an

implementation framework for sharing of infrastructure by telecom services

operators and in the wider telecommunication sector.

6-21 The Competition Authority should investigate claims of uncompetitive and
protectionist behavior by some operators in the telecommunication sector.

In addition it should undertake a study on the efficiency of the

telecommunications market in Kenya with a view to providing measures to

address the failures in the market and report to parliament.

6.22 Part III of the Public Audit Act, No. 12 of 2003 and part IV of the State

Corporation Act, Cap 446, Laws of Kenya be amended to comply with
Article 229 (5) of the Constitution to provide for an express provision to the

Auditor General to audit all Government investments including where

GoK shareholding is less than 50 %.

6.23 The Companies Act, Cap 486, be amended to make it mandatory for all

shareholders in registered companies in Kenya whether privately owned,

public or which the Government has shares to be named and identified in
the records of the Registrar of Companies.
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MINUTES OF THE FORTY NINTH SITTING OF THE PUBLIC INVESTMENTS
CO HELD ON TUESDAY. AUGUST 27. 2OL3 IN COMMITTEE
ROOM 7. MAIN PARLIAMENT BUILDINGS AT 9.3O AM

PRESENT:

1. Hon. Adan Keynan, M.P. - Chairperson
2. Hon. Kimani Ichung'wah, M.P. - Vice Chairperson
3. Hon. Bernard Munyoki Kitungi, M.P.
4. Hon. Beatrice Nyaga, M.P.
5. Hon. Mwadeghu Thomas, M.P
6. Hon. Bare Shill, M.P.
7. Hon. Ogutu John Omondi, M.P.
B. Hon. Njogu Barua, M.P.
9. Hon. Paul Otuoma, M.P.
10. Hon. Sammy Mwaita, M.P.
11. Hon. Cornelly Serem, M.P.
12. Hon. Korei Ole Lemein, M.P.
13. Hon. Onesmus Njuki, M.P.
14. Hon. Eng. John Kiragu, M.P.
15. Hon. John Aluoch Olago, M.P.
16. Hon. Wafula Wamunyinyi, M.P.
17. Hon. Chrisanthus Wamalwa. M.P.

ABSENT WITH APOLOGY

1. Hon.
2. Hon.
3. Hon.
4. Hon.
5. Hon.
6. Hon.

Dr. Oburu Oginga, M.P.
Irungu Kang'ata, M.P.
Mary Keraa Sa11y, M.P.
Adan M. Nooru, M.P.
John M. Nyaga, M.P
Francis Nyenze Mwanzia, M.P.

ABSENT WITHOUT APOLOGY

1. Hon. Abdullswamad Sheriff, M.P.
2. Hon. Mithika Linturi, M.P.
3. Hon. Major (Rtd) John Waluke, M.P
4. Hon. Johana Ngeno, M.P.

IN - ATTENDANCE - NATIONAL ASSEMBLY

Principal Clerk Assistant IIMr. Rana Tiampati
L



Mr. Rogers MunYoki
Mr. Michael Njenga

Audio Officer
Parliamentary Intern

AUDIT OFFICEKENYA NATIONAL

Mr. Charles Nyanlruki
Mr. Obed ChweYa
Mr. R. N. Bichanga

Ag. Director
Manager
Manager

INSPECTORATE OF STATE CORPORATIONS

Mr. Inoti Mwangi - senior Assistant Inspector General

THE NATIONAL TREASURY

Mr. Humphrey Mugu Representative of Investments Secretary

MINUTE NO. 2s8 I 20L3 EVIDENCE: N COMMISSION

Mr. Solomon Kitungu, Executive Director, Prlatization Commission appeared

before the Committee to adduce evidence on the privatization of Telkorn Kenya

Limited.

M NO. 2591 2OL3 BRIEF BY THE A.UDITOR GENERAL

The Auditor General informed the Committee that:-

(i) Government shareholding has dropped from 49oh to 3tr/o.

(ii) Treasury has injected about Kshs. 6.9 Billion. However the Government

undertook to honour its undertaking to retain tlne 49o/o which it has not.

(iii)Kshs. 2.9 brllion was agreed to be paid and budgeted however this was

never done.

(iv)Auditor Genera-l requested to quahtify the va-lue of Telkom Kenya Limited

including assets, liabilities and others.

(v) The Auditor General by tradition does not audit Telkom Kenya Limited as

it'is not a-statutory body due to the low Government shareholding (1ess

than 50%). However so aiong as the Government owns part of Telkom, it

must be audited.
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(vi)The Auditor General was summoned by the Treasury on the role in
auditing Telkom Kenya Limited. The Auditor General undertook to brief
the Committee in writing on the meeting between them and Treasury.

ITED

Mr. Kitungu briefed the Committee as follows, that:-

(i) The Privatization Commission is established u-nder section 3 of the
Privatization Act, 2005. The Commission commenced its operations in
January 2OO8 following the gazettement of Legal Notice No. 397 of 4e
Decefnber,2OOT.

(ii) There is a list of public sector assets approved by the Cabinet to be

considered for prlatization and subsequently privatrzed once the approval
process is completed. The current privatization programme was approved
by cabihet on 1lft December, 2OO8 and gazetted on 14ft August, 2009.
(1ist tabled)

(iii)The privatrzation process involves severai steps among them; approval of
the privatization programe by the Cabinet, preparation of a detailed
privatization proposal by the Commission, approval of a detailed
privatization proposal by the Cabinet and presentation to Finance,
Planning and Trade Committee of Parliament, transaction implementation.

The Committee further heard that:-

(iv)There was restructuring of Teikom (K) and not privatizatton which involves
re-issuance and transfer of shares

(v) The Commission was not involved in the privatrzatron of Telkom Kenya
since it took place before the Act was operationalized.

(vi) Privatization should only be on what is in the privattzation programme (25

States Corporations) as approved by Cabinet.
(vii) The Commission was not aware of the transfer of shares in Telkom

Kenya.
(viii) Any act being undertaken in Telkom Kenya involving transfer of shares

or shareholding is illegal.

MINUTE NO. 261 12013 COMMITTEE OBSERVATIONS

The Committee made the following observations:-

(i) Telkom Kenya was not privatized since the Privatrzatton Act was not
operationalized at the time.
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(ii) The definition of privatization limits the process which was undertaken
(iii) Further privation of Telkom took place in December 2OI2 and early

2013.
(iv)The Qovernment reneged on its undertaking to pay some money to

Telkom Kenya Limited.
(v) The Tetkom issue revolves around the transfer of shares and rights issue.

MINUTE NO.262 I2OL3 MEETING WITH THE ATTORNEY GENERAL

The Members raised concern that the Attorney General had failed to appear

before the Committee. The Committee resolved to invite the Attorney General

together with all the other witnesses lined up on the privatization of Telkom

Kenya Limited.

MINUTE NO.26312oL3 ADJOURNMENT

The meeting was adjourned at Ten Minutes past Twelve O'clock'

I.r, cbltot(
Signed:....

(Chairperson)

Date:

I
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OF. THE FIFTY FIRST SITTING OF THE
COMMITTEE HELD ON WEDNESDAY, AUGUST 28. 2OL3 IN COMMITTEE
ROOM 7 MAIN PARLIAMENT BUILDINGS AT 3.OO PM

PRESENT:

1. Hon. Adan Keynan, M.P. - Chairperson
2. Hon. Kimani Ichung'wah, M.P. - Vice Chairperson
3 Hon. Bernard Munyoki Kitungi, M.P.
4. Hon. Beatrice Nyaga, M.P.
5. Hon. Bare Shill, M.P.
6. Hon. Paul Otuoma, M.P.
7. Hon. Irungu Kang'ata, M.P.
B. Hon. Cornelly Serem, M.P.
9. Hon. Onesmus Njuki, M.P.
10. Hon. Sammy M*aita, M.P.
11. Hon. Mithika Linturi, M.P.
12. Hon. Francis Nyenze Mwanzia, M.P.
13. Hon. Mwadeghu Thomas, M.P

ABSENT IVITH APOLOGY

1. Hon.
2. .Hon.
3. Hon.
4. Hon.
5. Hon.
6. Hon.
7. Hon.
B. Hon.
9. Hon.
10. Hon.
1 1. Hon.
12. Hon.

Dr. Oburu Oginga, M.P.
John Aluoch Olago, M.P.
Mary Keraa Sally, M.P.
Adan M. Nooru, M.P.
John M. Nyaga, M.P
Johana Ngeno, ill.P
Korei Ole Lemein, M.P.
Eng..John Kiragu, M.P.
Ogutu John Omondi, M.P.
Wafula Wamunyinyi, M.P.
Chrisanthus Wamalwa, M.P
Njogu Barua, M.P.

ABSENT WITHOUT APOLOGY

1. Hon. Abdullswamad Sheriff, M.P.
2. Hon. Major (Rtd) John Waluke, M.P
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IN - ATTENDANCE

NATIONAL ASSEMBLY

Mr. Nicholas Emejen
Mr. Rogers Munyoki
Mr. Michael Nje.nga

KENYA NATIONAL AUDIT OFFICE

Mr. Charles Nyanyuki
Mr. Justus Kimiri

Principal Cibrk Assistant I
Audio Oflicer
Parliamentary Intern

Ag. Director
Manager

INSPECTORATE OF STATE CORPORATIONS

Mr. Patrick Muturr Assistant Inspector General

THE NATIONAL TREASURY

Mr. Humphrey Mugu - Representative of Investments Secretary

13 EVIDENCE: COMMUNICATIONS COMMISSION OF.MINUTE o.
KEI{YA (CCKI

Mr. John Omo, the Acting Director General, Communications Commission of
Kenya appeared before the Committee and the briefed it on the privatization of
Telkom Kbnya and the role of the Communications Commission in the
priv atization of Telkom.

MINUTE NO. 286 / 2OL3 EVIDENCEON THE PRIVATIZATION OF''

TELKOM KENYA LIMITED

Mr. John Omo, the Acting Director General, CCK accompanied by Mr.
Christopher Kemei, -Director CCK and Mr. Matano M. Ndaro, Director CCK
appeared before the Committee to adduce evidence on the role of the
Communications Commission of Kenya in the prlatization of Telkom Kenya
Limited. He informed the Committee that:-

(i) The Communications Commission of Kenya was not involved in the
privatization of Telkom Kenya Limited (TKL). Its role is only limited to the
licensing of Telkom Kenya Limited and as a regulator of the industry.
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(ii) According to the license issued to Telkom Kenya Limited, the Commission
has to be notified of the intention by Government'to cede shareholding.
The Commission granted the Government permission to cede its
shareholding in Telkom Kenya in the initial entry of Orange Telkom. It is a
condition on the license that the ceding of shareholding be notified to the
Communications Commission.of Kenya and its concurrence sought.

(iii)The Government did not however seek CCK's authorization on further
ceding of shareholding in Telkom Kenya after the initial shareholding.

(iv)The license issued to Telkom Kenya Limited is similar to those that
Safaricom and other large players in the industry received.

(v) The regulator (CCK) and NEMA promote the sharing of resources by
industry players and has advised key players to work towards the sharing
of facilities such as ducts, masts etc.

(vi) Promotions by various key players in the industry have not had negative
impact on Government revenue. CCK ensr-lres that promotions do not
interfere with healthy competition throughout the period of the promotion.
Telkom and other players had in the past written to CCK individually
complaining of unfair competition. The Commission investigated the
matter and communicated to them.

(vii) CCK had advertised for. regional Telkom operators but there were no
bidders and the tdea frzzled out.

The Committee further heard that it is possible for foreigners to own greater
shareholding in public entities but where CCK's authorization is required
then the Government has to seek the permission of the regulator before
ceding any shares in the public entity or Corporation concerned.

MINUTE NO. 28712OL3 COMMITTEE OBSERVATIONS

The Committee made the foilowing observations:-

(i) The Communications Commission. of Kenya was never involved in the
privatization of Telkom Kenya Limited.

(ii) The Government never sought CCK's approval/authorization when it was
ceding further shares in Telkom Kenya Limited.

(iii)The ceding of shareholding to France Telkom is in breach of licence
provisions.

(iv)Telkom Kenya was making losses since they were charging less that the
interconnectivity charges. Telkom is charging 1.0O shilling while the
interconnectivity cost is 1.5 shillings.
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The Communications Commission of Kenya undertook to provide a detailed

brief on the privatization of Telkom Kenya Ltd in two weeks time.

NO. 288/ 13 ANY BUSINESS

The Committee considered its program of activities for the upcoming week and
adopted it.

MINUTE NO. 289/2013 ADJOURNMENT

The meeting was adjourned at Twenly Five Minutes past Four Otlock.

Signed: at. .t. lo ho//Date

(Chairperson)
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MONDAY, SEPTEMBER 18, 2013 AT 3.30 PM

PRESENT:

1. Hon. Adan Keynan, MP
2. Hon. IGmani Ichung'wah, MP
3. Hon. Francis Nyenze, MP
4. Hon. Comelly Serem, MP
5. Hon. Bare Shi1l, MP
6. Hon. Korei Ole Lemein, MP
7. Hon. Adan M. Nooru, MP
8. Hon. JohnM. Nyaga, MP
9. Hon. Njogu Barua, MP
10. Hon. Irungu Kang'ata, MP
11.. Hon. Onesmus Njuki, MP
12. Hon. Mwadeghu Thomas, MP
13. Hon. Paul Otuoma, MP
14. Hon. John Olago Aluoch, MP
15. Hon. Dr. Oburu Oginga, MP
16. Hon. Major (Rtd) John Waluke, MP
17. Hon. Ogutu John Omondi, MP
18. Hon. Mary K. Sally, MP
19. Hon. Wafula Wamunyinyi, MP
20. Hon. Bernard Munyoki Kitungi, IvP
21. Hon. Chrisanthus Wamalwa, MP

A3SENT WITII APOLOGY
1. Hon. Beatrice Nyaga, MP
2. Hon. Johana Ngeno, MP

ABSENT
1. Hon. Sammy Mwaita, MP
2. Hon. Mithika Lintud, MP
3. Hon. Eng. John Kiragu, MP
4. Hon. Abdullswamad Sheritr, MP

IN-ATTENDANCE
KEI{YA NATIONAL ASSEMBLY

1. Ms. EstherNginyo

Chairperson
Yice Chairperson

Clerk Assistant III
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2. Ms. Rahab Chepkilim
3. Mr. Michael Njenga

1. Mr. Ronald Bichanga

2. Mr. Justus Ole Kimiri

Hansard recorder

Parliamentary Intern

Manager, Audit
Senior Supervisor

o

Mr. Michel Ghossein Managing Director Telkom Kenya Ltd (TKL), accompanied by:-

(1) Ms. Bonny Okumu, Company Secretary (TKL),

(ii) Mr. George Mlaghui, Acting Chief of Communications,

(iii) Edward Wachira - CEO , GDCC

appeared before the Committee to adduce evidence on the Privattzatton of Telkom Kenya

Limited.

CO

The Committee noted that contraly to introductions made by TKL, some of the persons

accompanying the TKI CEO were not employees of Telkom Ltd and as a result the

Committee directed that proper introductions and identif,cation be done by ali the

witnesses. The committee further directed that witnesses be put under oath.

20 BY

The Chief Executive Officer informed the Committee, that:-

(i) The asset and liabilities of Telkom Kenya prior and after privaizatton were as follows;

(ii) Government caprtallu,atton in Telkom Kenya post privatization is as follows;

TKL (million
Kshs.)

3t/12/2008 21/12/2009- 3r/12/2010 27/12/2011 31/t2/2012

Total Assets 38,957 42,775 48,759 44,434 43,715

Total
Liabilities

26,697 40,736 57,508 69,981 27,056

Equities 72,260 1,439 (8,149) (25,547) r6,659

GOK loans in
Millions

2008 2009 20r0 2011 2012

Amount 0 2,500 1,000 0 2,500

Date of signature 23/09/2009 20/ 12/2070 r0/08/2012
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(ii| The current Government shaieholding is 35,674,848 shares out .of the total
118,776,160 which is equivalent to 30% stake of Telkom Kenya Limited.

(iv) The current sharehoiders of Orange East Africa (SA) are 700o/o owned by Orange SA
formerly France Telecom S.A.

(v) The challenges facing Telkom Kenya include; stiff competition in the sector, pricing
structures, regulatory environment, vandalism of cables, way leaves, litigation, bad
debt and delayed payments by Government and parastatals, deliryed VAT refunds and

impact of cost of living.
(vi) He was not privy to the shareholding structure of the company.
(vii) The role of France Telkom in the prLyatrzatLon process was to negotiate with the

Govemment pf Kenya.
(viii) Telkom Kenya Limited is owed Kshs. 1.6 billion by the Govemment of Kenya and

another Kshs 563 million by Kenya Revenue Authority.
(ix) TKL had 18,000 employees and the company did retrenchment in phases. Ir,2009,

3000 - 4,000 ernployees were released with benefits. However, there is a court case on
employees benefit claiming Kshs. 3-4 billion.

(x) .Llcazar a company incorporated in Dubai had a consortium with France Telecom

51% worth USD 395 Million during the time of bidding however Alcazar is no longer

a shareholder of Telkom Kenya and as at June, 2012, TKL was owned by the

Govemment of Kenya and Orange East Africa.
(xi) The CEO as a shareholder'holds one nominal share of the five shares that are held in

frust. He did not sign the Shareholders Loan Agreetnent with the Government of
Kenya but his Deputy had signed on his behalf but the management was not part of
the negotiation since they were not part of the Board.

(xii) Telkorn Kenya is not paylng dividends as it currently not making proflt.
(xiii) The shareholders of France Telkom are Mr. Eddy Njoroge, Mr. Daniel Delestre, Mr.

Sebastien Foyer, Mr. Gerald Rice, Mr.Marc Rennard and the Shareholders from the

GOK were Mrs. Esther Koimett, Mr. Ashif Kassam, Mr. Mohamed Nyaoga ar\d Mr.
Joseph Tiarnpaty.

(xiv) Telkom Kenya did not notify Communications Commission of Kenya on its change in
share holding strucrure.

(.xv) Mobicom Kenya Limited is owned by Mr. Paul Ndungu an{ Mr. Joel Kibe. The

company is not a shareholder in Telkom Kenya but is TKL network distributor.

CO o

'Ihe Committee observed that:-

(i) The issue of Telkom Kenya Limited was a case of share fixing arising from the fact

that the Government only managed to raise Kshs. 2.4br77ron of the required Kshs. 4.9

biflion and could not raise the balance of Kshs. 2.5 billion.
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(i) Alcazar Capital Limited, whose ownership remains unknown pulled out of the

partnership with -h'rance 'felecom ciuring the negotiations with the Government oi
Kenya.

(iii) Telkom Kenya fatled to noti-fli the Communication Commission of Kenya on its

change of share strucfure as stipulated in the CCK Act thereby making the

or ganLzation' s operatio ns following the ille gal.

(iv) The management was running the organization with no knowledge of its going on

following ciaims by the CEO that he was not part of the negotiations.

The Committee was concerned how Mobicom Ltd changed working with Safaricom Ltd to

partnr'r with Telkom Kenya Limited in network distribution.

The Committee directed that management provides the following information in writing by

28e September,2013:-

. Chronology of events leading to the current status of Telkom Kenya Ltd;

. Directorship of Telkom Kenya;

. Directorship of Alcazar Limited;

. Directorship_ofMobicom;

. Number of-shares held by ATcazar;

. How much was paid by France Telecom for the shares of .Nlcazar Ltd; and

The action that Telkom Kenya would take agarnst the lawyers for not advising thema

in the ftansaction

There being n other business, the meeting adjoumed at Forfy Minutes past Five O'clock'

't) lp//
t- D

(Chairperson)
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PARIIAMENT BIIILDINGS AT 3.OO P.M.

PR-ESENT

i. Hon. Adan Keynan, MP
2. Hon. Kimani Ichung'wah, MP
3. Hon. Sammy Mwaita, MP
4. Hon. Bare Shill, MP
5. Hon. Korei Ole Lemein, MP
6. Hon. John M. Nyaga, MP
7. Hon. Irungu Kang'ata, MP
8. Hon. Onesmus Njuki, MP

.9. Hon. Mwadeghu Thomas, MP
10. Hon. Olago Aluoch, MP
11. Hon. Major CRtd) John Waluke, MP
12. Hon. Ogutu John Omondi, MP
13. Hon. Mary K. Sally, MP
14. Hon. Wafula Wamunyinyi, MP
15. .Hon. Bernard Munyoki Kitungi, MP
16. Hon. Chrisanthus Wamalwa, MP

ABSENT

1. Hon. Francis Nyenze, MP
2. Hon. Cornelly Serem, MP
3. Hon. Adan M. Nooru, MP
4. Hon. Mithika Linruri, MP
5. Hon. Beaffice Nyaga, MP
6. Hon. Njogu Barua, MP

.7. Hon. Eng. John Kiragu, MP
8. Hon. Johana Ngeno, MP
9. Hon. Abdullswamad Sheriff, MP

10. Hon. Paul Otuoma, MP
11. Hon. Dr. Oburu Oginga, MP

IN-ATTENDANCE:

KEI\-YA NATIONAI AS SEMBLY

1. Mr. Nicholas Emejen
2. Ms. Esther Nginyo

Chairperson
Yice Chairperson

Principal Clerk Assistant I
Clerk Assistant III
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3. Mr. Rodgers Kilungya
4. Mr. Michael Njenga

KE1TYA NATIONAL AIIDIT OFFICE

1. Mr. Obed Chweya
2. Ms. Mercy Mukiri
3. Ivk. Charles Kinuthia

Hansard reporter
Parliamentary Intern

Senior Manager
Manager Audit
Assistant Manager

The Chairperson called the meeting to order and prayers were said by Hon. Muthomi

Njuki, MP.

Mr. Henry Rotich, Cabinet Secretary, the National Treasury appeated before the

Committee to adduce evidence on the recapitabzation and restructuring of the balance

sheet of Telkom Kenya Ltd. He informed the Committee that:-

(1) The Government plays a role of a shareholder in companies where it has invested as

provided for in the Company law. The Government carries the shareholder

responsibilities and may be called upon by its co-shaieholder to address challenges

that may be facing the companies it has invested in.

(ii) In 2007 , the Government became a minority shareholder as it sold 51% of the shares

in Telkom Kenya Limited to Orange East Africa and therefore Telkom Kenya ceased

being a Corporation under the State Corporations Act-

(iii) Telkom Kenya Limited launched its GSM nefwork in the 2"d half of 2008. The

Company has made significant investment in the expansion of its nefwork, IT and

management systems , rationahzation and training of staff and in capacity and brand

building.

(iv) The funding of the Company's inveslments came from the shareholders loans with

Orange East Africa providing 90 % of the loan. A jornt Memorandum by the

Minister for Finance and the Minister for'Information Communication was drawn

requesting the cabinet to approve the capitahzatton and balance sheet restructuring of

TKL. The Cabinet approved th. recaprtalization and resfructuring of the balance

sheet of Telkom Kenya Limited in November 2012.

9
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(v)

(vi)''

(vii)

(viii)

(ix)

(x)

(xi)

(xii)

Despite the significant investments, the Company has been posting losses which

neiessitated the need for the shareholders to inject capital. As a result the

shareholders decided to develop a sustainable business plan for 2012 to 2016 as well

as have balance sheet restructuring to restore the Company's solvency position. The

shareholders decided to provide financial support to the Company in 2072 and to

restructure the Company's balance sheet.

As per the shareholding agreement, the Company would get loans from its

shareholders as per the shareholders pro-rata. The Government of Kenya however,

did not provide its portion of the loans and France Telecom had contributed 90% of

the funding hence the dilution of GoK shareholding.

In2072, the Company had accumulated liabilities and required Kshs. 10 billion from

its shareholders on pro-ratabasis. OrEA provided its fulI share of Kshs.5.1 billion

while GOK only provided Kshs. 2.5 btlllon which had been approved in the

expenditure estimates for financial year 2012/2073, ieaving a balance.of Kshs. 2.4

billion.

The sharehoiders loans as at 306 June, 2013 stood at GOK; Kshs. 4.4 billion and

France Telecom; Kshs. 44 billion, implying that if loans were to be recapitahzed,

Government shareholding would be diluted to 13 o/o.

The Government team held negotiations with France Telecom (FT) and agreed that

GoK would cede 9 oh shareholding ftom 49 % to 40 o/o and the GoK shares be

converted to equiry, bringing shareholding sffucture to 40 % for GoK and 60 % for

France Telkom.

With the GoK failing to provide the balance of Kshs. 2.4bt17ton, a further dilution of

30% of its shares was agreed upon. The balance of the FT loans amounting to Kshs.

:l.S Urttlon wouid be written offin fuil.

The balance sheet restructuring process was to be completed by the Telkom Kenya

Financial year which ends on 31't December. The funding and resffucturing

agreement was to be f,nahzed by 18ft December ,2012'and on 2'1" December , 2012

the conversion agreement was signed.

Further negotiations provided that in event that GoK may not provide Kshs. 2.4

billion, it was agreed that conversion of loans to equity would still be done and more

3



(xiii)

(xiv)

(xv)

of the loans of FT would be capitaliz.ed leadtng to further dilution of GoK

shareholdingto 30% and OIEA at10%. However, GoK would have an oppornrniry

to get back to 4Oo/o shareholding if it provided Kshs. 2.4bt11ionby 30ft June 2013.

The restructuring proposal was approved by the Cabinet on 22"d November, ZOl2,

while the Balance Sheet resfructuring was cleared by the Attorney General on 20th

December,2012.

The first resmrcruring of TKL *u, ,rri.rtaken within the context of privatization

through the sale of 60% shareholding ln Safaricom to GOK. The privatization of

TKL was completed before the Privatizaflon Act(Cap 485C) was operational with

the process being undertaken by an Inter-ministerial Committee chaired by the

Treasury.

The Govemment had other pressing obligations such as funding election hence the

failure to provide the balance of Kshs. 2.4br77ton.

The Committee made the foliowing observations, that:-

. (1) It would have been prudent for the Govemment to provide the balance of Kshs. 2.4

biiiion ro avoid the GOK shareholding going down to 30 % from 40% thereby the

Govemment losing l0 %. :
(ii) The failure by the Government to clear the balance of Kshs. 2.4btJJion caused the

employees financial insecurity through job losses, loss of tax payer' s money and the

sovereignty as the Company majority shareholders are foreigners.

(iii) France Telkom provided 90% of the loans raising questions as to why FT would

have been so philanthropic to provide the lion's share of the loans whereas it would

have been provided on a pro-rata basis.

(iv) The National Treasury committed Govemment to provide Kshs. 4.9 billion

without factoring it in the budget. The National Treasury failed to provide for the

allocation of Kshs. 2.4 brllion rn the two supplementary budgets of 2072/2013

financial year. This was the balance of the commitment that the Government

signed for in the agreement dated 27h December 2012.
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(v) Due diligence was not followed in the dilution of Government shareholding in

TKL and the provisions of the agreement were not strictly adhered to.

MINUTE NO.36112013: ADJOURNMENT

There being no other business, the meeting was adjoumed at Twenty Five Minutes past
Four O'clock.

gigueil.

(chairper ,6fl
l/,, t4r o/

lr
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PARLIAMENT BIIILDINGS AT 9.3()AM

PR.ESENT:

1. Hon. Adan Keynan, M.P. - Chairperson
2. Hon. Kimani Ichung'wah, M.P. - Vice Chairperson
3. Hon. OgutuJohn Omondi, M.P.
4. Hon. Onesmus Njuki, M.P.
5. Hon. Paul Otuoma, M.P.
6. Hon. John Aluoch Olago, M.P.
7. Hon. Dr. Oburu Oginga, M.P.
8. Hon. Njogu Barua, M.P.
9. Hon. Abduliswamad Sheriff, M.P.
10. Hon. Korei Ole Lemein, M.P.
11. Hon. Chrisanthus Wamalwa, M.P.
12. Hon. John M. Nyaga, M.P
13.'Hon. Eng. John I(iragu, M.P.
14. Hon. Bernard Munyoki KJtungi, M.P.
15. Hon. Major Gtd) John Waluke, M.P.
16. Hon. Johana Ngeno, M.P.
17. Hon. SammyMwaita, M.P.
18. Hon. Beatrice Nyaga, M.P.
19. Hon. Mithika Linturi, M.P.

ABSENT WTTH APOLOGY t.

1. Hon. Wafula Wamunyinyi, M.P.
2. Hon. Francis Nyenze Mwanzia, M.P
3. Hon. Mwadeghu Thomas, M.P.
4. Hon. Adan M..Nooru, M.P.
5. Hon. Bare Shill, M.P.
6. Hon. Irungu Kangata, M.P.
7. Hon. Mary Keraa Sally, M.P.
8. Hon. Cornelly Serem, M.P.

IN _ ATTENDANCE

NATIONAL ASSEMBLY

Mr. Nicholas Emejen Principal Clerk Assistant I
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Ms. Esther Nginyo
Rahab Chepkilim
IrIr. Michael Njenga

KEIVYA NATIONAL AIIDIT OFFICE

Clerk Assistant III
Audio Officer
Parliamentary Intern

Acting director, Audit
Manager Audit
Ag. Manager, Audit

Mr. Charles Nyanyuki
Mr. Ronald bichanga
Mr. Obed Chweya

I\/ITI\TITTE T\Tr) AA7 /1nl2 I]VTnFNT-Ij. I\/ITVTqTI?V r,)IT DN/f A'I'TNNT

ON

The Cabinet Secretary, Ministry of Information, Communication anil Technology, Mr.
Fred Matiangi accompanisfl Sr'-

(i) Joseph Tiampati Principal Secretary

(ii) Paul Mugambi
(iii)Daniel Obaru PoiicY ExPert

(iv)Henry Mungasia Director Administration
(v) Vincent Adul PolicY ExPert

appeared.before the Comrmittee to adduce evidence on the restructuring and privatization

of Telkom Kenya limited.

Failure by tle Cabinet Secretary to honor Co-rniitee Invitations

Membeis expressed concem that the Cabinet Secretary had failed to attend committee

meetings in spite of three consecutive invitations. The Cabinet Secretary apologized to the

Committee for having failed to aftend Committee Meetings. 
'He 

informed the Commiftee

that his absence was occasioned by national duties assigned by the President and that he

had written to the Committee requesting rescheduling.

The Committee considered the apolcigy by the Cabinet Secretary and resoived to indulge the

Cabinet Secretary.

The Cabinet Secretary briefed the Committee as follows:-

(i) Restrucfuring of Kenya Post and Telecomrnunication Corporation (KPTC)

(a) The enacfment of the Communications Commission of Kenya Act,1998 ushered in

reforms in the communications sector that were initiated by the government in 1996 in

collaboration with the IMF. The act formed the basis for the restructuring of the KP &
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TC which was launched in 1999 and 1ed to the separation of the corporation into three
entities:-

1. Kenya Postal Corporation of Kenya - Postal Corporation of Kenya Act, 1998

2. Communications Commission of Kenya (CCK) - Communication industry
regulator

3. Telkom Kenya Limited (TKL) - Created under the Companies Act.

O) The Communications Commission of Kenya in July, 1999 issued licenses to TKL in- all areas of its operations and to ensure that th'e company was able to compete
effectively in the telecommunications market it was granted a 5 year license to operate
exclusively in Nairobi and given a monopoly on long distance, internet backbone and
Global Mobile Personal Communications Services (GMPCS). The exclusivity period
ended n 2004 with the hberalizadon of the telecommunications industry which
brought in Safaricom, Kencell and Econet CfU).

(c) Despite the 5 year monopoly the company's profltability continued to decline due to
loss of market share, rising levels of debt and abloated workforce.

(ii) Telkom Kenya Limited post privatization

Under the shareholders agreement signed during the privatization process Orange East
Africa (OrEA) owned 57% of the company and is responsible for the management .OrEA
has also made investments in IT and managements systems, rattonahzation and training of
staff and brand building. Most of the funding has been provided by loans, the majority of
which have been provided by shareholders with France Telkom providing,about 90% of the
funding. Despite the huge investments the company has not been able to make a turn
around and has instead continued to post huge losses.

(iii) Operational challenges facing Telkom Kenya Limited - The company faces the
following operational challenges : -

(a) Short terms loans from shareholders, the bulk of which is in Euros posing an exchange

risk to the company.

(b) Vandaiism - frequent copper and fibre cuts causing frequent disruption of services

(c) Fragmentation of the market by four operators thus stiffcompetition

(iv) Privatization of Telkom Kenya Limited

During the privatization of Telkom Kenya Limited eight companies purchased bid
documents but only four met the bids submission deadline and only three qualified in the

technical evaluation:- 
3



(a) France Telecom S.A (in consortium with Alcazar Capital Limited) - US$ 390

Million,

(b) Telkom South Africa - US$ 282.8 Million.

(c) Reliance Communications of India - US$ 221.}}LMillion

France Teiecom presented the highest financial bid and was awarded the tender to purchase

5l% of .Telkom Kenya Limited shares. France Telecom started its operations on 21"

December ,2007 and subsequently laurrched its orange brand in Kenya.

(v) Shareholders in Telkom I(enya Limiterl and their shareholding

The invesrments in TKL have been provided by shareholders through loans. Based on the

shareholders agreement, funding from shareholders was to be provided on a pro rata basis

but due to the tight budget position the Government of Kenya has not been able to fund its

portion of the loans. As a result France Telecom has provided about 90% of the

shareholders funding through loans resulting in dilution of Government shareholding in the

company as a result of France Telecom provided loans being converted to equity.

The current shareholding in Telkom I(enya Limited is as follows:-

. France telecom - 70% shareholding

. Govemmentof Kenya - 30% shareholding

TKL is therefore a privatd company since the government is a minority shareholder

(vi) Role of the Ministry in the privattzation of Telkom Kenya Limited

The Ministry of Information Communication Technology is responsible for ICT policy

formulation and together with the National Treasury has been involved in developing the

framework for the privatization of Telkom Kenya Limited. The rwo Ministries are

Government representatives on the Board of Directors of the Company. ICT Ministry only

sits at the Board to offerpoiicy advisory anqnot a representative of the Govemment.

The Cabinet Secretary requested that the session be in camera due to security concems and

sensitiviry of the mafter. The Committee considered the request and pursuant to Article 1i8

and Standing Order 198 the meeting was held in camera.

The Cabinet Secretary informed the Committee that the Govemment and by extension the

people of Kenya had spent a lot of resources and time in building the assets and other

invesfments in Telkom Kenya Limited. The privatrzatton of Telkom Kenya means that the

country has lost national fundamental/assets. While prlatizatron is not abad policy per se
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it is important that good decisions are made and that value for money is realized and
national security interests are safeguarded.

He further informed the Committee that the privatlzatton of TKL and the dilution of
Govemment shares in TKL means that the telecommunication sector in Kenya is in the
hands of foreigners since all the companies are controlled by foreign interests. Under an
agreement TKL was allowed to manage 5,000 kilometers of fibre optic cable that was
installed using government funds. The Cabinet Secretary raised concern that a private
individual had been issued with frequencies belonging to security agencies.

The Committee considered the information by the cabinet secretary and resolved that the
public be invited since the issues discussed did noX warrant an in camera session.

Members raised concern that the dilution of govemment sharehoiding in TKL was in breach
of license agreement since the regulator CCK's was not consulted.

The Committee directed that the Cabinet Secretary prepares a detailed brief on the.
privatization of Telkom Kenya Limited and attach the following documents and
information:-

(a) Minutes of meeting that authorized the dilution of Government shares in TKL,

(b) Letters inquiring into the dilution of Govemment shareholding in TKL,

(c) Recapi tahzatton agreement

(d) Shareholders agreement,

(e) ATcazar shareholding the its owners, !

(0 Mobicom shares in TKI,

(g) Agreement to manage fibre optic cables.

(h) TKL assets'register before ar-.d after privatization.

Members observed thht there was need fro the government to renegotiate and increase its

shareholding in TKL to 49%. The Committee requested that Attomey General conducts a

special audit on TKI privatization, TKL assets prior and after privatization,
recaprtabzation, Government shareholding, tttu.rug"ttt.nt of fibre optic cables, valuation of
shares and valuation report.
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The Committee resolved that the following be invited to appear before it so as to finalise on

the issue of Telkom KenYa lrimited:-

(a) Chairman of TKL and the Board of Directors;

@) The Attomey General; and

(c) Mobicom Kenya Limited.

MINUTE NO. 46912013 ADJOURI\UVIENT

There being no other business, the meeting adjourned at Forty Five.Minutes past Eleven

O'clock.

o olI
Signed \--------'

(Chairperson)
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MONDAY, NO\TEMBER 11, 2013 AT 4.00 PM

PRESENT:

1. Hon. Adan Keynan, MP
2. Hon. Kimani Ichung'wah, MP
3. Hon. Francis Nyenze, MP
4. Hon. Cornelly Serem, MP
5. Hon. Bare Shil1, MP
6. Hon. Korei OIe Lemein, MP
7. Hon. Adan M. Nooru, MP
8. Hon. John M. Nyaga, MP
9. Hon. Njogu Barua, MP
10. Hon. Irungu Kang'ata, MP
11. Hon. Onesmus Njuki, MP
12. Hon. Mwadeghu Thomas, MP
13. Hon. Paul Otuoma, MP
14. Hon. John Olago Aluoch, MP
15. Hon. Dr. Oburu Oginga, MP
16. Hon. Major (Rtd) John Waluke, MP
17. Hon. Ogutu John Omondi, MP
18. Hon. Mary K. Sally, MP
19. Hon. Wafula Wamunyinyi, MP
20. Hon. Bernard Munyoki Kitungi, MP
21. Hon. Chrisanthus Wamalwa, MP

ABSENT WTTH APOLOGY
1. Hon. Beatrice Nyaga, MP
2. Hon. Johana Ngeno, MP

ABSENT
1. Hon. Sammy Mwaita, MP
2. Hon. Mithika Linturi, MP
3. Hon. Eng. John Kiragu, MP
4. Hon. Abdullswamad Sheriff, MP

Chairperson
Yice Chairperson



IN-ATTENDANCE
KENYA NATIONAL AS SEMBLY

1. Ms. Esther Nginyo
2. Ms. Rahab Chepkilim
3. Mr. Michael Njenga

1. Mr. Ronald Bichanga

2. Mr. Justus Ole Kimiri

Clerk Assistant III
Hansard recorder

Parliamentary Intem

Manager, Audit
Senior Supervisor, Audit

Mr. Joel l(ibe, Managing Director Mobicom Ltd accompanied by his lawyer Mr. James

Kamau appeared before the Committee to adduce evidence on the Prlatrzatton of Telkom

Kenya Limited. FIe infoimed the Committee that.-

(i) The shareholders of Mobicom Kenya Limited are, Paul Ndungu, the late anyone

and Joel Kibe. Currently there are only two directors.

(ii) Telkom Kenya Limited is performing poorly. Due to the current operations and poor

performance of TKL the Government should only have limited shareholding in the

company. There is need for a clear road map on the Telkom Kenya Limited

business.

(iii) Mobicom was a key disfributor of Safaricom Kenya Limited but was approached by

Mr. Ashif on the ro11 out of Telkom Kenya Limited due to Mobicom's vast

experience in distribution. He expected to ro11 out 2000 BTS's but so far less than

1000.BTS's have been rolled out by TKL. Mobicom was also promised as part of

the deal to leave Safaricom a single dealership /oriy distributor and payment of its

staffsalaries for one Year.

(iv) Mobicom is not a shareholder in Telkom Kenya but is TKL network distributor.

(v) While working with Safaricom Lrmited, Mobicom used to eirn a residuai income of

Kshs. 12 million per month. This has decreased with the partnership with TKL.

D o

The Committee directed that Mr. Joel Kibe provides a comprehensive report on the

following:

. Incentives offered to Mobicom by TKL before leaving Safaricom Limited;
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. o Reasons as to why TKL has not expzrnded as envisaged - 2,000 BTS against the
current 1,000 BTS;

. Margin o{profit made by Mobicom while working with Safaricom and TKL;

MINUTE NO. 505/2013 ADJOURNMENT

There being no business, the meeting adjoumed at Thirty Minutes past Five O'c1ock.

Signed: Date:
o/

(Chairperson)
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HELD ON WEDNESDAY, NOVEMBER 13, 2013 IN COMMITTEE ROOM 7, MAIN
PARLIAMENT BIIILDINGS AT 1O.OO A.M

PRESENT:

1. Hon. Adan Keynan, M.P. - Chairperson
2. Hon. Kimani Ichung'wah, M.P. -Yice Chairperson
3. Hon. Francis Nyenze Mwanzia, M.P.
4. Hon. Cornelly Serem, M.P
5. Hon. Adan M. Nooru, M.P.
6. Hon. Mithika Linturi, M.P
7. Hon. John M. Nyaga, M.P
8. Hon. Onesmus Njuki, M.P.
9. Hon. Johana Ngeno, M.P.
i0. Hon. Abdullswamad Sheritr, M.P.
11. Hon. Ogutu John Omondi, M.P.
12. Hon. Paul Otuoma, M.P.
13. Hon. John Aluoch Olago, M.P.
t4. Hon. Mary Kerua Sally, M.P.
15. Hon. Major (Rtd) John Waluke, M.P.

ABSENT WITII APOLOGY

1. Hon. Wafula Wamunyinyi, M.P.
2. Hon. Mwadeghu Thomas, M.P.
3. Hon. Bare Shi1l, M.P.
4. Hon. Irungu Kang'ata, M.P
5. Hon. Dr. Oburu Oginga, M.P.
6. Hon. Bemard Munyoki Kitungi, M.P
7. Hon. Chrisanthus Wamalwa, M.P
8. Hon. Sammy Mwaita, M.P.
9. Hon. Njogu Barua, M.P.
10. Hon. Korei Ole Lemein, M.P.
11. Hon. Eng. John Kiragu, M.P.
12. Hon. Beatrice Nyaga, M.P.

.IN:_ ATTE}TDANCE

NATIONAI ASSEMBLY

' Mr. Nicholas Emejen Principal Clerk Assistant I

t



Mr. Joash Kosiba
Ms. Rahab Chepkilim
Mr. Michael Njenga

KE}IYA NATIONAI AIIDIT OFFICE

Mr. Isaac Ngayai
Mr. Obed K. Chweya

Fiscal Analyst
Audio Officer
Parliamentary Intern

Manager, Audit
Senior Assistant Manager, Audit

INSPECTORATE OF STATE CORPORATIONS

Jane M. Weru Assistant Inspector General

t3

The Atrorney General, Prof. Githu Muigai appeared before the Committee to brief it on the

re s trucfurin g and p."iv atrzatron o f Telko m Ke nya Limite d'

He briefed the Committee as foliows:-

Privatization of Telkom Kenya Limited

(i) The prlatization of Telkom Kenya Limited by the Govemment tn 2007 was as a result

of concems in the performance of Telkom Kenya Limited. Through privatization the

Govemment sold 51% of its stake to France Telecom and retainng 49% equity

ownership.

the and

(ii) In 2010 TKL shareholders, GoK and France telecom entered into a cooperation

agreement to make Teikom Kenya Limited more competitive in the market and address

underlying issues of poor performance including wananty claims.

(iii) France Telkom I the perio d 2070 -'2012 through'its local subsidrary orange east Africa

continued to shore up TKL's balance sheet through sharehoider loans amounting to

Kshs. 33 billion. The Government of Kenya did a similar action but at a lower threshold

. compared to France Telecom. Despite these capital inputs TKL was technically

insolvent in the beginning of FY 2012/2013.

(iv) Under clause 9 of the shareholders agreement of 21't December 2007 the parties agreed

to recapitalize andrestructure TKI in a tax neutral manner by:-

2



a Providing additional capital injection into TKI amounting to Kshs. 10 bitlion,
pro rated to their capital shareholding structure of 49:51(France Telecom l(shs.
5.1 Billion and GoK 4.9 Billion)

France Telecom writing offits 33 Billion shareholder loans to TKI in exchange
for government diluting its shareholding by 9%.

Government writing off its shareholder loans within the broad framework of this
agreement

(v) The Cabinet in December, 2072 approved the recapitahzation and restructuring
program of TKL with the aim of providing the company with operating capital and
critical investment to bring it back to profitability.

(ui) France telecom made its capital injection of Kshs. 51 billion by 31" December, Z0lz
but the Government of Kenya did not meet its deadline and only made available Kshs.
2.5 Billion against its total obligation of Kshs. 4.9 Bil1ion. With this level of czrpital
injection, the targeted shareholding of 60%:40% could not be achieved.

(vii) The agteement had in its provisos anticipated a situation where one party would not
have made its prorated contribution and provided as follows:-

. Government of Kenya (GoK) would be entitled to a lower ownership threshold
adjusted to the percentage of its actual contribution.

. GoK would be entitled to claw back its lost shareholding threshold if it paid into
TKL the balance of Kshs. 2.4bt17ionby 30'h June, }An.

(viii) The Govemment was unable to pay its balance of Kshs. 2.4 billton as it had only
provided for Ks.hs.2.5 billion in its budget estimates for the financial year 2012/20L3.
Consequently by December 31" 2012 the Govemment shareholding in TKI dropped
to 30%. Thus by the Govemment failing to meet its entire financial obligation by
exercising the claw back option, GoK ceded a further 10% of its target shareholding on
TKL while France Telecoms shareholding increased to7O6io.

Stakeholders in Telkom

(ix) The primary stakeholders in Telkom Kenya. Limited are its investors, employees,
customers and suppliers.

Current sharehold.ing in Telkom Kenya Lirnited

(x) The shareholders of TKL according to the 2013 rerurns are:-

a

a

3



(a) Treasury / GoK - 35,614,848 Shares

(b) Orange East Africa S.A. - 83,101,307 shares

(c) Michael Barre - 1 shar€

(d) Michaei Ghossein - 1 share

(e) Marc Rennard 1 share

(0 Olivier Froissart - 1 share

(g) Orange participations - 1 share

Shareholders of companies that have shares in Telkom Kenya limited.

(xi) The office of the Attorney General is not in a position to give the shareholders of
Orange East Africa S.A. and orange participation who hold shares in TKL as'they are

foreign companies and thus their details are not available from the companies registry.

RoIe of the Attorney General in the privatization of Telkom Kenya Limited

(xii) The role of the Attorney General in commercial matters is to ensure that commercial

contracts or. agreements are legally sound and conform to Cabinet directions where

applicable. The commercial viability or soundness of a commercial contract is outside

the ambit of the AG's office as such maters are within the mandate of other institutions

such as the National Treasury.

(xiii) The advice given by the Attorney General in commercial malters is limited to the

legaliry of contoacts or agreements and conformity to Cabinet directions if any.

Ministries are however permitted to seek private counsel subject to gaining approval

from the Attorney General.

(xiv) The Attorney General's office was not privy to the negotiations that ied to the

conclusion of the technical and commercial deal as the Ministry of Finance sought

independent legal counsel from the private sector. The Attorney General's office was

however involved in conflrming that the subsequent agreements drafted by the

independent legal counsel were sound fiom alegal perspective and complied with the

conditions issued by the Cabinet.

(xv) The Ministry of Finance sought clearance of the Attomey General after they had

akeady confracted legal and fi.nancial consultancies. The Minisuy had akeady hired

the services of Hamilton, Harrison and Mathews (HIIAO to provide lega1 support and

Mr. Ashif Kassam of RSM Ashvir to provide fi-nancial support.

4
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(xvi) The Attomey General vetted the draft agreements for conformance with Cabinet
conditions and for confractual soundness and subsequently granted the legal clearance
sought on the basis that the agreements were Iegally sound from a legal perspective
and conformed to the relevant Cabinet decision.

(xvii)Good commercial and financial advice was not fully provided and appreciated.
Pruddnt financial and legal advice was not offered.

MINUTE NO. 513/ 2013 _ COMMITTEE OBSERYATIONS

The Committee observed that:-

(i) The State Law Office was not involved in the transaction contrary to the State Law
Office Act.

(ii) Treasury failed to factor in the Government financial obligation of Kshs. 2.5 Billion in
the 2011/2012 Budget.

(iii) The ownership of ,Nlcazar PIc, one of the companies in consortium with France
Telecom is not known.

(iv) The GoK should consider renegotiate the contract in light of the issues of compliance
. of the law and agreement governing shareholders and licensing taking into account
that TKL is a strategic asset.

The Committee directed that the Attorney General provides the details,of the shareholders
of AlcazarPLC

MINUTE NO. 51472013 ADJOIIRNMENT

There being no other business, the meeting adjourned at Fifty Minutes past Eleven O'clock.

Signed: I
(Chairperson)

,n., l?b.1..t...
o/
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MINUTES OF THE 1OOTH SITTING OF THE PUBLIC INVESTMENTS
COMMITTEE HELD ON AY 27TH NO
COMMITTEE ROOM 7, MAIN PARLIAMENT BUILDINGS AT 3.OO PM

2OL3 IN

PRESENT:

1. Hon. Adan l(eynan, M.P. - Chairperson
2. Hon. Kimani Ichung'wah, M.P. - Vice Chairperson
3. Hon. Sammy Mwaita, MP
4. Hon. Cornelly Serem, MP
5. Hon. Bare Shill, MP
6. Hon. Korei Ole Lemei-fl, MP
7. Hon. Adan M. Nooru, MP
8. Hon. Mithika Linturi, MP
9. Hon. John Nyaga, MP
10. Hon. Irungg Kang'ata, MP
11. Hon. Eng. John Kiragu, MP
12. Hon. Onesmus Njuki, MP
13. Hon. Johana Ng'eno, MP
14. Hon. Mwadeghu Thomas, MP
15. Hon. Dr. Paul Otuoma, MP
16. Hon. Majqr (Rtd) John Waluke, MP
17. Hon. Ogrtu John Omondi, MP
18. Hon. Mary Keraa Sally, MP
19..Hon. Bernard Munyoki Kitungi, MP

ABSENT WITH APOLOGY

1. Hon. Francis Nyenze, M.P
2. Hon. Olago Aluoch, MP

ABSENT

1

2
3
4
5
6

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Beatrice Nyaga, M.P.
Njogu Barua, MP
Abdullswamad Sheriff, MP
Dr. Oburu Oginga, MP
Wafula Wamunyinyi, MP
Chrisanthus Wamaiwa, MP

IN - ATTENDANCE

NATIONAL ASSEMBLY

Principal Clerk Assistant I

1

Mr. Nicholas Emejen



Ms. Esther Nginyo
Mr. Rogers Munyoki
Mr. Michael Njenga

KENYA NATIO NAL AUDIT OFFICE

Mr. Charles Nyanyuki
Mr. Obed Chweya
Mr. R.N. Bichanga

TORATE

Mr. Maingi Inoti

Clerk Assistant
Audio Officer
Parliamentary Intern

MINUTE NO.57U.12oL3

Ag. Director
Senior Manager
Manager

TE CORPO

- Senior Assistant Inspector General

EVIDENCE: TELKOM KENYA LIMITED

Mr. Edward Njoroge, Chairman, Telkom Kenya Limited Board,

accompanied by Mr. Ashif Kassam, Director, Mr. Mohammed Nyaoga,

Director, Mr. Daniel Delestre, Director, Mf. Sebastien Fayard, Director,
Mr. Olivier Froissart, Director, Mr. Gerald Ries, Director, Mrs. Esther
Ko.imett, Investment Secretary and Alternate Director, The National
Treasury, Ms. Bonnie Okumu, Company Secretary and Ms. Joyce Karanja,
Legal Officer appeared before the Committee to adduce evidence on the
Telkom Kenya Restructuring. The Chairman informed the Committee
that;

(i) The Board was grateful for the opportunity availed to it to clarify to the

Committee on issue of the balance restructuring which had been

misunderstood as the privatrzation of Telkom Kenya Ltd (TKL).

(ii) According to the Shareholders Agreement signed in 2OO7, the Government

of Kenya (GOK) with 49o/o shareholding was entitied to nominate four (4)

directors while Orange East Africa (OrEA) with 5lo/o shareholding was

entitled to nominate five (5) directors to the.Board.

(iii)The following were the Directors Telkom Kenya Limited as introduced:

. Cabinet Secretary of Treasury (Alternate is the Investment
Secretary - Mrs. Esther Koimett)

. Principal Secretary - Mr."Joseph Tiampati

. Mr. Ashif Kassam

. Mr. Mohammed Nyaoga

2



Mr. Daniel Delestre

Mr. Sebastien Fayard.

Mr. Olivier Froissart

Mr. Edward Njoroge

(iv)The main roles of the Board of Directors were to provide the strategic
direction of the Company, to approve the necessa-ry policies and procedures
to run the company, to provide oversight accountability for the company

-.and to provide fiduciary and dud of care responsibilities for and ori behalf
of all stakeholders.

(v) On assets and liabilities of TKL prior and after privatization, the net assets
of the Company had dropped from Kshs. L2,26O in 2O08 to a negative Kshs.
25,547 by the end of 2OlL.

(vi)The government capitaltzatton in TKL post privatization was 6 billion upto
2012. Including the interest for the period, the total owing to GOK was
Kshs. 7.1 billion.

(vii) The current Government Shareholding as at 9th Mry, 2073 was
35,6t4,848 shares out of total L18,716,160 shares in the Company
representing 30% stake in TKL.

(viii) At the time of the bid for TKL, Orange Participations S.A.(a fully owned
subsidiary of France Telecom) set up Orange East Africa S.A (OrEA)

registered in France. The other shareholder of OrEA with 21.5% was
Alcazar, owned a IOOoh by Agility Group. In 2012, Agility disinvested in
OrEA leaving Orange Participation as the only shareholder of OrEA.

(ix)Mobicom had never been a shareholder of TKL or OrEA directly or indirectly.

(x) Alcazar Capital LLC that owned 21.5o/o shareholding of OrEA until 2Ol2
was different from Alcazar Capital Limited registered in the Dubai
International Financial Center which is a management company that bad
never held shares of TKL nor or OrEA directly or indirectiy.

(xi)The shareholders of Mobicom included;

a). Paul W. Ndungu - 45%

b). Joel K. Kibe - 45%

c). Jacob Anyona (deceasedl loo/o

3

a

a

a

a



(xii) By Decembwe, 2OLl, TKL was insolvent and in 2O\2, tlne Board had the

options of either declaring it insolvent or getting the shareholders to write off

or capitalrze their debt. The Board requested the shareholders to finance the

needs of the Company for 2Ol2 to a tune of Kshs. 1O billion on a pro rata

basis. OrEA would pay Kshs. 5.1 billion whiie GOK wouid pay Kshs.4.9
billion.

(xiii) OrEA paid up its pro rata share of Kshs. 5.1 billion while the GOK agreed

to fund its share in 2 tranches - the first tranche of Kshs. 2.5 billion was

received in December , 2012 while the second tranche of Kshs. 2.4 billion
was to be received on or before the end of June 2013.

(xiv) It was also agreed that there would be 2 steps for the conversion of

shareholders' loans into TKL shares; the outstanding loans as of December

2Ol2 of the GOK (Kshs. 7.1 billion) and part of the loan for OrEA (Kshs.

16.6 billion) to be converted into new TKL shares with GOK owning 307o and

OrBA 7Oo/o of the shares. in the second step, if GOK paid its second tranche
of Kshs. 2.4 blllion, the ownership ratio of TKL would be adjusted to 4O%o

GOK and" 6Ooh OrEA. The GOK however failed to meet its obligation and

hence there was no ownership ratio adjustment'

(r,r) The performance of TKL was below expectations over the past 5 years.

(xvi) The challenges facing TKL included

Competition issues

Pricing structures

Regulatory environment

Cable cuts due to vandalism.

High wayleaves cost.

Litigation

Bad debts and delayed payments by parastatais and GOK

Deldyed VAT refunds

Impact of cost of living and related expense.

a

a

a

o

a

a

a

a
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(xvii) The Attorney General as the Legal Advisor had been informed 'about
restructure through a correspondence and had in turn allocated an officer
from his office to handle the matter (correspondence to be availed by the
Investment Secretary). .

(xviii) The busiqess had been valued for USD 300 million, however, .France
Telecom bid for USD 390 million.

(xix) TKL had disposed off some of its land to finance the business. Other
non-core assets would also be disposed off.

(rc<) OrEA would contihue investing in the business with the hope that
market situation would change with Orange being a global Brand.

(r,xi) France Telecom invested in Kenya due to the country's strategic position,
stability and. growth potential.

(+xii) The government could not honour its Kshs. 2.4 btlhon obligation as the
time, there were other urgent and pressing needs.

(>o<iii) The money that was provided by the shareholders was to be used in
financing capital expenditure and the losses that the company was
incurring.

MINUTE NO. 571 I 2OT3 - ' COMMITTEE OBSERVATIONS

The Committee observed that should Telkom Kenya Limited have been ru.n
profitably, the, government investments would have borne profit.

Further, the Committee observed that no due diligence was conducted in the
privatization process and therefore, it appeared like there was a scheme to run
the company at a loss and later sell it off.

MINUTE NO. 571 I2OL3- - ADDITIONAL INFORMATION

The Committee directed the Directors to provide it with the TKL Asset Register

"na 
tfre correspondence writtgn to the Attorney General seeking legai opinion.

MINUTE NO.572I2OT3 . ADJOURNMENT

The meeting adjourned the eting at Thirty Five Minutes past Six
O'clock

Signe d:.. o^t",/.gkdak
(Chairperson)
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MINUTES OF THE 48TH SITTING OF THE PIIBLIC NTESTMENTS COMMITTEE

SANDS IN MOMBASA AT 2.30 PM

PRESENT:

Hon. Adan Keynan, CBS M.P. - Chairperson

Hon. Kimani Ichung'wah, M.P. - Yice Chairperson
Hon. Francis Nyenze Mwanzia, M.P.
Hon. Bare Shill, M.P
Hon. Adan M. Nooru, MBS, M.P.
Hon. Chrisanthus Wamalwa, M.P
Hon. Abdullswamad Sheriff, M.P.
Hon. John M. Nyaga, M.P
Hon. Dr. Paul Otuoma,EGH, M.P.
Hon. Beatrice Nyaga, M.P.
Hon. Comelly Sertim, M.P
Hon. Dr. Oburu Oginga, M.P
Hon. John Aluoch Olago, M.P.
Hon. Johana Ngeno, M.P.
Hon. Onesmus Njuki, M.P.
Hon. Mithika Linturi, M.P
Hon. Mwadeghu Tho'mas, M.P.
Hon. Irungu Kang'ata, M.P
Hon. Bemard Munyoki Kitungi, M.P
Hon. Eng. John Kiragu, M.P.
Hon. Njogu Barua, M.P.
Hon. Sammy Mwaita, M.P.
Hon. Korei Ole Lemein, M.P.
Hon. Ogutu John Omondi, M

ABSENT'WTIH APOLOGY

Hon. Major (Rtd) John Waluke, M.P
Hon. Mary Keraa Sally, M.P.
Hon. Wafu1a Wamunyinyi, M.P.

IN _ ATTENDANCE

NATIONAL ASSEMBLY

Mr. Nicholas Emejen

Mr. Abdullahi Aden
Mr. Joash Kosiba
Mr. Wilson Dima

Principal Clerk Assistant

First Clerk Assistant
Fiscal Analyst
Legal Officer
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OFFICE OF TIIE AIIDITOR GENERAL

Ur. Kalinda Mulli Office of the Auditor General

INSPECTORATE OF STATE CORPORATIONS

Mr. Nelson Kweya Inspector in the Office of the Inspectorate of State Corporations

RECAPITALIZATION AND BALANCE SIIEET
RESTRUCTURING OF TELKOM KEI{YA
LIMITED

The Committee considered' it's Report on the Recapitalization and Balance Sheet

Resffucturing of Telkom Kenya Limited and unanimously adopted it after being proposed

by Hon. Bare Shill, MP and seconded by Hon. Chrisanthus Wamalwa, MP.

MINUTE NO. I13 /2014 A.DJOURNMENT

There being no other business, the Chairperson adjoumed the meeting at Thirty Minutes
past Six O'

Si';igrdW Date:

(Chairperson)
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' Dear

RE: PROPCSED

' BALA.NCE SHEil
RECAPITALiZATICN AND RESI-RUCTUR.INC OF TliE

CF TELKOM KENYA LIMITED fl-KL).

Reference is made to You r letter Rei,ZZlM Ct 1331ND dated I B December

2012 on the above subiect mailer, in which you iequested pur legal opinion

on the accePtabilitY of the oraft Funding and R'estructuring Agreen-re I lt
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.Covernment,srightsunderclause6.3oitheShareholder.sAgreement.
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bY it are now resolved :n dated 21n

0. Finally, we have lopked at the TKL, Articles of Associati<
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c)ilices on ihe above subject resting,e.,,ith,,rour letter dated 13rh 5eptember
2Ai2-

We ha'",e duly taken ncte of the circumstances thbt guided th.e Ministry to
arrive at the decision :of hiring the iirm of M/5 Hami1on, Harrisbn and
Mathew.s for provision of legai services as contained"in the *ir;;.;.tin.
IvJinisterial {ender Committee meeting Nc;. MTC/46/2011 o1 7,,n June ZAl2.

ln vie'ru of the above, we have no objection to the appointment of the firm.

However, the Ministry is advised to ensure that futUre appointments of
e;iternal iawyers adheres to the guidelines contained in the covernment
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\ti hen rzplring Please quote
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and date

ilc',r. (Proi.) Gith-t Iduiga-r'

ALton:reY Clenera'l,
S.tale. La.vi Oliice,
NP-]ROB,i

htr...ios-ePh K, irjnYua, CBS

Perma-nent SecretarY,

Mt"t.tr-y of Flnance, "
i.iAlRoBl

i vrlsh to inform-.
L.{emora::d'um djldl

P.O. !.'o: 621 4 5 -00? OrJ
.I.i.A.IRGBI

22od i[o'; erab er','2O i" "',' 20

cont'ents' ol.'ti:e

oi a-ll the sha-rehoid.ei loa:rs

These l6a-rrs c':-rrenil,' sia;C ai.

a

f+r.
.jr

Dr. Eit34SP Ndemo, CES' :

Perlna-ne nt Secreia-i-'l-, !: --i;*i. * o i 1.' ion"tio a & Cc r: r-n u;ric ati o n s'

itAIRCBI

. Ij.", {iezt Y v" ', v rs \

CiEiJ,iETMEIYIO3'1ryPTJ]\'I-ON'?F'OPOSEQ'R'ECAPiTAi']Z'ATIOJ:'TAND
..r p.psrp.ucTvp#i* gF ri:P B-t;i;-inrrp o-1" rEiK'oBI'rr.rlrYA

L]l
Cabiaet^Meeti'g 2OL2' held cn 22od

1 reler to the Seventeelth' t

Nqye'u-iber, ZOL; i";ng ivhich Caoinei- Meiaorandum'C'\B(12)13O'

j.oinrly ..,u*i'rii or 
-"; 

Niir,ister for Pinanct dn'l t-he Lr'inister icr

Infor:nalion a:rd Commr:ntcar-lons "'as'pfstnted 
and discussed' 

'

vou that Cablret considered the
-a- t ]'J*.G* #+as:

I

I

i) .tpjro.o"a i-n'e'CaPl taiizatib n a-r-rd . ! ala;rce S h e et Res truc f'-rnn g' cf

Telecbm KenYa Ltd (TKLi.whi c,h1nvt21'4s

The cc:nveFSion into- eq'"!q/'

: ,cro-,.i'Jic; .''-c -Tlli; 
b7 GOK'
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'appror-imalelir. i-shs'6.'J biilicn' Concu'rre:rtii'. Fra-ttce

Tlieconl Group (rt) "''itl c'cnt'eri a poriion bI its ioarts..ic

.. :rii;$,sit:?:p,.g..:.ll*,*si.: QurrenLli'the FT Loatrs are ir' tlrel

regron ol Ks_ils.++ DtilIon.

Privision b,v GOli, through.the.Strppiementa:,2 Budget in Fr

2Ot2l20l3; oI an addiri.onaJ. Kshs.2.4 bi]lion to-+,,a'cjs the

ca.pitalization of TFJ. This w'ill bnsrrre that Gove:-nl-nent as a

sh-ar'eholder provides its polion of Sha-reholde i- io.ans to funci

lhe compa.ny for 2012 anci also ensules 'r.l:rai GOK sta.ke drres

R.ete nLici: by GOF. of ,l]oh sirarehc.lding, a.s it.ead.btes CO]" tc
rela-in i'.s nloc!.-inc, \,ote.

a!41
lthrr'
L*-

ol

ci

ii) Approve d. il. al Fra:rce Telecorn u'ili in excha-i-rge v,'rile off the

bJance of its sharehoider loa.qs (which u,ill. be in the i'ange qf

Kshs.28 - 3O billion) depe nding on w'hetHer'GOK oroviC.es Kshs.2,5

brllion oi lishs.4.9 billion in t''y-. 2012l13,

iir) Approved.the dilution of GoK share hciding in TKL as follows

a) Fron 49% to 4Ooh.tn tie'ev.ent Lhat GOK is abl; to provide

K-<hs.a.9 biilion lo fund.tire compa:ry in 2'Ol2' Ii is noieC
'&ai on)y Ks.hs.2.5 'oit-lipn of the requireq i'-s]\s.4.9 biilon
rvas pro'rided ior in the cur-ent- GOf: prinLe d estimates a-.red

' has been disbtuse d.

alance- of. Kshs.2-4
: .i1 ii ::.. t. .. ):.-r.. i. i ., .,

n, ir-r, Fli'l
'.if i.';,1i

il: isl I rh tji'Aliii e:r-,i.6

lQ i?l;I#,I"lFF
b)

!) L)

,&
g

I..rl prored ttat this t-ransacilon be uncierta-r:en in a ta-x'neuiie-l
:-r-i2 nntr

'l
j'ioted ij:at'unde r the approved business p!a-n ior. the'period-'2C12 -
2016, ihe negciiiaied pLiiiioa is *rat GOK i'.il r,ot be ca-Ued uPo.n

.,,ij nif ec.t=d the I/.inister for Fina-rrce, ''&9 L{i::isterioi iniorma'lion and
comneunicatio[s ?_,].d the..-r$-ttoi-ne_v-Ginera*} to.ta-ke the necessa:3'

PlCAS' DIOC eed d-::d iai"riaie ac'.ion aJcng the irnes of Lne Cabine t decisron.
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r-NN\/EESIT'iN A GR trFN6trNT
-"-'-i

*f 3'
DATED 281?.

BtrTWEEN

TELKOM KENYA I-IMITED

.AND'

iHE PERMAT.IEr*T SECRETARY TO THE TREASURYON BEI''IALF OF Ti{E GOVERNTSENT

OF KENYA

ALI=OTIvTENT AlrD 1SSUE OF SHARES

(ta be fil:ed.under sbotio.tt 54: of tie Coppanie.S Aa't)

I

{H c+ulso* HtrTgI
. '- -^::r-'-! --#: *U"rl'.u\+rqEn

.i :' .,.--,. ? =t: ii r' :'.-4/._:-i

unft A,,Nzhobi Business ,"*. 
[n*:ln ffril#B;H;;I?.H-_:u.(B]s:[Brfo*-. 

r*.,'*.jcoursonhsrnev,co'n



.#
.- o*

&tt

i:, :rF"s€nfl

* F"*-

(i ) TELKOffi KENYA t IMITED whose reglstered pffice is a.[,Telkom ?laza, Ralph Bunche Road,

P.o. tsox 30301, Nairobi-00.1Q0, Kenya (the'csmperrlri)l and J ''- I ' '

THE PJER.hflATIENT SEGREIARY T:O TFIE TSEAEURY ON EEHALF OF TI-IE

GoVERh{MENT oF KENYA whose addrebs is Tieasury Buiiding, Harambeej Avenue, P-O.

Box 30007, Nairobi 00100, Kenya ('the'lG6vernrire5t");

(2)

v!r-{fREf,s:
.

tA) .Ihe Go-vernrne-nt iS a $i..laietro!{ef gf the'e-ornPah.y: , :

(B) The Cgprpany has an pLrtqtqnding IQan bal?nce.doe tp,the Government.

(C) Thee ovgnrmier,l is. now wiliirlg to ag:nvprt 1.1": oqigtS.adireg-t.[o?r-ri: ?tr]punti4g to KES

7 ;1 22,47 9,.fl00. ( the'rL oa n'), into Shaies inlthe C:O fii pa ny"

XT. lS AGREEE.as follows:

Ihe Conrpany witl increase its gr-rthorised share caoital fror-n KES. '1O0,00.0 divided into 5,000

ordinar.y shares of KES. 20:each.Lts KES-. 
'2"3V+,5:?SrZp0 

Oiv,iaea tnto 1'1471Q;1S0 ordinary

sharesoJ KES. 20 ,each by the creation sf an additionat'It8:711,{60 ordinary shares of KES.

2A eaeh,. S1rch'new shares to.rank,pan passd in; all resPe.cts with thq gxisting issue'dierdinah/

shares of KE-S, 20,each in the sharq caprtai 9f the Cqmpeny'

The. Cornpany ',vilt issue and allot te ihe Ggvernrner1t 3q6{2,.3S8 shar.es of i(ES. 20 eadl (the
r,Sheres") in the capital of the eoinpany,fo.ra,ebnsidera'tiiih of KES; V',122,4;;7g,6O0 to be paid

by capitalisation of the Loan and he Shgr:eg shall be cqeditgd,as.iuiiy paid at a'par value of

KES, 20 each with a balance of KES. 18O per.shai-e b-eing cre.di-te.d to ihe Company's share

prernlLrm account (resulting in each.sture being issued et a vaige of KES- 2OO eaeh).

Upon the Shares being duly ailotted and igs-red to QrEA by the Cor,npany, the Cornpany shall

be fu,l[v discharged cf any a9d al1 liabiliiy in ccinnectisn wiiii the Loan.

The Compa.ny sha.ll duly stamp this agreement and a cepy ef ii shall U" nt"a wjflr the

Registrar. of Ccn-ipanies for: the p,uxpqses of secton 54 gi the Cor,npanies Act (Cap 4SO).

This agreement is conditionat upon (i) ihe increase of the Companyls authoriseC share

capi,"al envisaged under par,agi.aph 1 above ana (fr) thq Shares being duly a.llotted and issued

to the Government by ihq Comp?ny as-s9t out in paragraPh ? above-

6. Tl^ris dgr.eement is gover:ned by and shall he congir,ued in aceor=dance Wth Kenyan law and

--,j+=_::.=.i:;:Jir'€ae:arties sribnrit io 
"he 

jurisdiotion ofjihe Keriyan oogris. -, ->, -',:-.=T$.r."=rE;

lH l#iTN.ES-q ifiis agreernent haq beea.dulY e1gcuted."

Seal-ed with ihe Comi-non Seal of
T ELI.,OM KEi{YA LiFrtlT ED

in the presen@ of:

i:Slear-=

1

2J.

A

c.

(,-?i*

CZCI
-!)i R'Ej7OR'

)

)
)
)

)

)

)

eD{nPnfJ-i sz CRKTARY
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SiSneC by Th'e Fernanent $e.cJpta.ry lp !f.re
Tieasury on behalf of THE GOVERNMENT
OF KENYA
in.the presence of:
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)
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)
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Commission

of (enya

LICENCE

GRANTED BY

TIIE COMIUUNIC.A.TIONS COMMISS{ON OF KENYA

TO

T'ELKCM KEI{YA LIMITED

FOR TIIE

ii;s;

I

CCNSTRUCTION, INSTALLATION AND OPERATtrON OF
MOBILE CELLULAR SYSTEMS

AND

PRO\TISION OF MOBILE CELLIILAR SERYICES

n\

TEIE REPUBLIC OF KEI\IYA

LICENCE N O, TL/IVICO/O O O O 4
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TEF"LICENCE TERMS

The Comrnunications Cornmission of Kenya (the "Commission"), in accordance lvith the

Kenya Communications Act of i998 (rhe "Act"), hereby authorises Telkoni l(enya Lirnited

(the1,Licensee,,) to construct, install and operate mobile celiular telecommunications s.Ystenis

; described herein (the "Licensed Systems") and, to provide mobile . cellular

telecominunications ,",r-i"", as described herein (the "Licensed Services") in accordance

with the Conditions set out in this Licence.

1. The Licensed SYstems are:

Z. The Licensed Services are the . provision of- services to the Licensee's

Subscribers/custorners by means of the Licensed systerns of:

1.1

1.2

7.1
7.2

mobile radio-communications systems by means of radio frequency spectrutn as

described in A Radio Frequency T 'icence and

any other telecommunicaiions ,ysi.,rs.as may be agreed betwejen.the I-icensee and

the Comrnission.

mobile radio-comtnunications services and

any other coinmunications service whlch the Licensee is under an obligation to

provide under this Licence provided that a separate licence is not required'

3. The T,icensee is authorised to connect the Licensed Systerns to:

3-1 other telecourmunications system.run under a licence granted by'the Cornmission

in accordance with tl'Le Act and'

any telecommunications apparatus, which is, approved for. connection by the -

Commission in accordarce u,itl:r its Type Approval and Ceilification requireuents'.
3.2

4

5

All equiprnent or devices comprising the Licensed Systern shall in all respects be of an

approved induitrial standard, type approved by the Commission and conforming to the

Cornmission's regulations, ITU ,""o,r,*.,,dations and such other internationally

recognized staridards for such equipment or devices as may be issued from tiine to titne.

The Licensee shall subrnjt to the Coinmission for notification details pertaining to the

network''configuration and any proposed upgrades thereafter before ernbarking on

systen'r installaiion/upgr ading; :

6. This Licence is issued on............... (the "Effective Date") und6r iicence nutnber

TL/IWCO/00004

7. Tl-ris Licence is granted for a period of frfteen (15) years (the "Licence Period'') with

effect from the EffectiveDate unless it is revoked'earlier in accordance wirh tlie Licence

Conditions hereirr.

g. Nohvithstanding Clause 7 above, the Commission ma1' at any time revoke this Licence

by giving six (6) rnonths' notice iir writing in any of the follorving circuiristances:

2



L,Q 8.1. if the Licerisee agrees in writing r,vith the Cor-nmission that this Licence should be

r-evokeci;

8.2. if the Licensee does not piovide evidence of iommencemetlt of the provision of
the Licensed Services nine (9) months from the Eifective Date. The Licensee shall

. subrnit such evidence by completing a Compliance Report in accordance with

Annex E of this Licence in order to satisfy the Commission that the Licensee has

complied with this Lbquirement

oao.J if any amount pa1,s[[6 under Conditions 28 is unpaid forty-five (45) days afier the

Comrnission notifies the Licensee that the payment is overdue, such notification

not to be given earlier than foufteen (1a) days after-the date on which the payment

is due;

8.4. if the Licensee has breached a Condition in'this Licence and the breach is of a

material nature, and the Licensee has failed to comply with any notice issued by

the Coinrnission under the Act or under the Kenya Communications Regulations,
jflOOt ("the Regulations") and thereafter has been given by the Commission a
r'frrrther sixty (60) Cays in which to rnake representatious in relation to the matters

. set out in the earlier notice which the Commission has taken into account or
'rnafters which the Licensee believes are relevant and the Cominission appears not

' 
io have taken into account;

8.5. if the Licensee is dissoived or enters into liquidation, banl<i'uptcy ot equivale.rrt

proceedings or Lnakes a generai assignment ior the benefit oicreditors; and

8.6 if the Licensee fails to notily the Commission of any of the events specified'in

Condition 23 o.r 24 and the Comilissjon has given rvritten notice to the Licensee

lhat tlie Commission intends to revoke the Licence on the grounds set out in
Coirdition 73 or 24 respective.ly. .

Aftei the eird of tlie six (6) rnonths' notice, the Coinmission shall publish a notice in tlie

Kenya Gazette stating that ii intends to revoke this Licence and setting out the teasons oni..

which this intention is based. Revocation shailtake effect se.ven (7) days following

publication of the notice in the Kenya Gazette;

g. The Comrnission shall renew this Licence foilowing the expiry of the Licence Term for

an additional ten (10) years provided that the Commission has carried out a forinal

review tb dettirmiqe whether or nol.the licence should be renewed, whicl: review shall be

concluded two (2) year prior to the expiry of ihe Licence Period.

10. Any word, phrase or expression used in this Licence shall, unless the context requires

otherwise, have the same ilearing as it has in the Act.

11. Words irnportilg the singular shail include the plura[ and vice versa; woids denoting

persons slrali incllde bodies"corporate and unincorporated associations of persons and

vice versa.

a
J



L2 The Licensee shall not assign, delegate, hansfer or encumber in any manner the rights'

interests or obligations under this Licence rvithout the prior, express and ra'riften consent

of ,i." Comrnission, such consent'not to be unreasonably withheld or delayed.

This Licence and the'Licensee are subjec.t to the provisions of the Act including, but not

iimited to, Iicence modifications and enforcements'

14,4. ,,Customer" lreans a person provided rvith the Licensed Systems and/ol Services

by the Licensee;

.14.5. ,,DataSeryice" means a telecor:rmunications sei-vice rvhich consists of conveyance

of i:ressages in real tirne which does not include two-vray speech, by means of the

Li censed SYsterns withor-rt:

14.5.1. any additionul ,"*i"" having been provided in respect of the conveyance of

those messages; and

, 14.5.2. any deiiberate removal or addition. to the information content'of those

messages,

"Emergency Organisation" lrieans the releVant public police, fire, ambulance and

coastgr-rard services for that localiqy;

,,Go./ernrnent,,means the Government of the Republic of Kenya;

"f TIJ" means the International Tel ecommurrications Union

i3

14. In this Licence the foilowing terms shall have the following meanings:

l4.L ..Acf, means the Kenya Coilmunications Act 1998 any successor iegislation and

. any subsequent ainendments made thereto;

L4.2. "Compliance Report" nleans a repod to be prepaied annr:ally by q" Licensee

detailing.its performance in respect to a licence atea it is obliged under this

.Licence to repofi to the Coinmission on;

14.3. ,,Compliance Certificate" ntears a ceitifrcate to be issued by the Comrnission to a
- licensee following the receipt of a Cornpliance Report in respect of its compiiance

of each area it is obtiged under this licence to repoft to tlie Comtaissiou on;

14.6

14.7

14.8

14.9. "Maintenaneb Sersices" means

teIecominunications sYstem or

specifications;

carrying out repairs and ensuring ihat

apparatus performs in accordance with
the

its

14.10. "N{obile Cellular Radio-Communications Setnice" means any

. telecommunications service, including, for the avoidance of doubt, Basic'Voice_-

Services and Value-Added and Data Services, which consists in the conveyance of

traffrc by means of the Mobile Cellular Radio-Coinmunications Systerns;

Aa
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14.11. "Mobile Cellular Radio-Communications Systems" means radio-

communications cellular network/s wheieby reception or ernissioii is [:y rneans of

telecommunications apparatus w'hich enabie the iranciing over of traflic irot:r onO

' cell to another countrYwide;

l4.ly. ..Regulitions" means tlie Kenya Communications Regulations, 2001 and its

subsequent amendilents ;

14,13. 
,,Service Level Agreemenf ' means an agreement between the Subscriber or other

Iicensed operator and the Licensee defining the nature of the 3ervices to be

provided and establishing a s.et of parameters to be used in measuring th'e agreed
- service level;

L4.14..'Subsgriber" means any end-usel provided with the Licensed Services by the.

Licensee;

"-!

i4.15..*l.Selecommunications Traffic" includes, for avoidance of doubt both voicg and

".'data traffic

i4.i6. ','{Jniversal Service" illeans any service which may be prdsc.ribed to the Licensee

by the. Commission as a Univelsal Services from time to time to meet the country's

commuhications' Universal Services Ob Ii gations;

14.l7.,.Voice Seryice" means a telecornmunications service whereby real-time two-rvay

speech conversation is conducted by ureans of tire Licensqd Systeils without:

14.17.1.a1y additional service having been provided in respect tif the real-time two-

way speech conversation; and

14.l7.2.any deliberate reraoval or addition to the infonnation content of that real-time

fwo-waY sPeech conversation.'
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TIIE LiCENCE CCNDITIO}.{-S

1.. CONDITION 1: EXPANSION OFTIIELICENSED SYSTEMS '

1.1. The Licensee shall fulfrl the system expansion requireme:rts set out in Annex B of
.this Licence (the "system Expansion Reciuirements") and/or as oiherwise required

by the Commission fi'om time to tir-ire'

1.2. The Licensee shali ensure that itmaintains information in a fomr prescribed by the

commission for the put?oses of satisfying the commission that the Licensee is

tn eetin g'the S ystem Exp ans i on Req uirenients'

1.3. TheLicenseeshall beiiabietopaysuchpenalties,ifany,assetoutinAnnexDfor

. 
iaiiure to meet the Systein.Expansion Requirements'

z.CoNDITION2:REQUIREI\TfENTTOPRO\TDELICENSEDSERVICES

2.1. The Licensee shall provide, by lleans of the Licensed Systeq'is, the Licensed

SgrVices to any p"rron who reasonably requests the provision of such services;

2.2. The obligation \n 2.1 above shall not apply in the event that it is not, in the

Cornmission's view, r'easonable to require the Licensee to provide the service

rsquested by means of the Licensed Systerls in the particular circumstances,

including, but nof limited to circumstances:

2.2.1. beyorld the Licensee's control;

2.2.2. where the provision of the service would expose any Person engaged in its

provision to undue risk to health or safEry; and 
'

2.2.3. ri,here it is not reasonabiy practicabie-or economicaily feasible.

3. CONDITION 3: IJ-I'TiVERSAL PROVfSION OF TELECOIVflVflJIVICATIONS

SERVICES

The Licensee shall provide or pa:ticipate in the provision of Universal Servicps. as may

be specifled by the Commission from time to tirne'

4. CONDITION a: TIIRD PARTY SER\rICE PRO\TISION

4.i. The Licensee shail permit any 
'licensed -telecomrnunications operator/setvice

providerto connect itslelecomn'runiiations system to the Licensed Systems so as to

enable the provision of the said operator's/service providef's Iicensed services by

lrleans of the Licensed SYstems'

' 
4,Z.The obligation in 4.1 shall not apply in the event that it is not, in the Comniission's

view, reasonable io require the L-icensee to comply with such an obligation in the

particular circurnstances, incluiing, but not lirnited to circutnstances:

4.2.1. beyond tire Licensee's control;
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Qv 4.2.2. where the provision of the seivice q,ould expose any Derson engaged in its
provision to undue rislc to health or safety;

4.2.3.. where it is not reasonablv -oracticable 
(includine where the Licensee is nor in a

position to provide seryice in a p.articular area by reason of the fact that its
systems are not sufiiciently built out).

5. CONDITION 5: PROVISION OF CUSTOMER UIIFORA{ATION SERYICES

5.1. Within nine (9) months frorn the Effective Date, the Llcensee shall establish and
maintain efficient information seryices to assist any person regarding its products,
services (including directory assistance services) and any other ieason-a.ble questions
relating to the Licensed Services.

5.2. The obligation in 5.1 shail not apply in the event that it is not, in the Comrnission's

. view, reasonable to require'the Licenseeto provide the service requested by means
of tite Licensed Systems in the particular circumstances, including, but not liniited to
circums'rances:

5.2.y, beyond the Licensee's control;
5.2!7.'. where the provision of the serrice would expose any person engaged in, its' provision to undue risk to health or safely, and
5.2.3. u,here it is tiot reasonably practicable (including where the Licensee is not in a' position to provide service in a particular area by reason of the fact that its

systems are not sufficientli, built out).

6. CON.DITION 6: PROVISION OF IVIATYTENANCE SERViCES

6.1. The.Li,censee shall provide or ensure the provision of Maintenance Services, on the
reasonable request of any person to whom it provides the Licensed Serryices, in
respect of any telecommunications system licensed r-rnder the Act;

6.2. The obligation in 6.1 shallnot apply in relation to any relevant system or apparatus,
wliich is beyond economic repair or the components are no longer avaiiable.

6.3. The obiigation in 6.1 shallnot appty in the event that ir is not, in the Comrnissions'
view reasonable for the Licensee to ilaintain the apparafus

--:::.-.

ii 7. coNDrrIoNT: INTERRITpTIoNS To rm LICENSED sERyICES

7 ' il:ifi:il"';?rif,"3;1"1'1",k#J"i'ffi":-1[:i:ff:jtl?1",::li:J:':i,:j,:l;
the norinai course of business, nor shall it in the nomral course of business suspend
the pr:ovision of any type of Licensed Service withor-it having first sought approval
froin the Comntission in writing and subsequently providing reasonable advance
notice to persons affected by such interruption or suspension.

7 .2. ln the event of a.n unintentionaUunforeseen inten'uption of the Licensed Services or
part thereof, which are significant in nature, the Licensee sirall inform the public and

7
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notify the Cornmission in writing within 24 hours outlining the cause of such
interruption and the steps being undertaken to rectifu such intem-rption.

7.3. The provision in 7.1 shall notapply if the interruption or suspension is to a person
tb whom the Licensee provides the Licensed Service and whose systern or apparatus
or use thereof is endangering the integrity of the Licensed Systerns.

7.4. The provision in 7.i shall not apply if the interruption of service is as provided for
under the relevant interconnection and or comrnercial agreemenis between the
Licensee and the Customer.

8. CONDITION 8: PIIBLIC E]\fERGENCIES

8.1. In case of a situation of emergency or local, regional or national crisis such as

earthquakes, floods and sirnilar events which require special artention on the part of
. the Licensee, the Licensee shall provide the necessary services to the Govelnrnent

giving priority to the support activities required to overconre the emergency. For this
purpose, the Licensee shall co-ordinate with and follow the inshuctions of the
Cornrnission in accordance with Section 88 of the Act.

8.2. Within nine (9) months following the Effective Date, the Licensee shali submit to
the Commission its plan for procedures and operations it shail iollow in the event of
any such emergency and shall update such plan upoil request by ilie Corninission.

8.3. In case the einergency or crisis is reiated to aspects of nationalsecurity, the Licensee
shall co-ordinate with the competent entity indicated by the Conimission and
plovide the necessary serryices in accordance with the instructions of the
Cotninission or the competent eirtity indicated thereby in accorda:rce with sectiolr 88
of the Act.

8.4. The Licensee rlay be entitied to reimbursement by the Government of its diiect
costs for the provision of the services mentioned in 8.1 and 8.2 above if the
Coramission is convinced such costs are reasonable after evidence of such incurred

. costs is provided thereof. :'

9. CONDITION 9: PIIBLIC SAFETY

9.1. The Licensee shall in respect of the Licensed Systems including but not liniited to
apparatus, equipment, instailations possessed, operated, rnaiutained or used under
the Licence, take all proper and adequate safely ineasLrres to safeguard life against

. any danger, including radiation emanating frorn the Licensed Systerns.

9.2. Tbe Licensee will ensure that the provision of tire Licensed Services should not
become a health, enviroitmentai or a safeff hazard and is not in coirtravention of any
staiue, rule or regulation and public policy.

10. CONDITION 10: ACCESS TO SITES AIID RECOR-DS

l0.i.Pursuant to the Act and any other legislation iu force, the Licensee shall urpon

. request provicie unlimited access to all equipment sites and operational areas to duly

8



a); authorised staff of the commission, any person authcrised by the commission or
. law enr'orceinent agency in order for thern io eflectively perfoLii ttrrir duti"s.

10'2'The Licensei shali establish and maintain infori:ration records in regard to itsoperations, in a fonnat prescribed by the Commission from tiine to fime, for aininiinum period of two (2) years fl'oin the date such records came into i.ji.,;, i.,. purPoses of availing such information to the Commission, any person aulhorised by. the corninission or any raw enforcement agency Llpon request.

11. coNDrrroN 11: INsrcJ.LATroN oF cArL LOGGD{GEeITIPMENT

I 1' 1'The Licensee,shail install cali'logging facility within the Licensed Systems to enablethe capture of cali data records of ali trafiic -rhrough the system unj submii;;;td
records to the Commission upon request.

11'2'The Licensee shalI retain call data, records geneiated by the call logging equipinentfo: at least rwa (2) years from the date on wriich they carne into being.

11'3'Tiib Licensee shall be required to reasonably demonsfrate to rhe commibsion that thecali logging equipment and the associated records are tainper proof.
it

12. col\rDrrloN 12: CITARGES, TERMS AND colrDITIoNS

l2'l'The Licensed Servicgs shall be provided on standald terms and conditions (whichmust include provision for an effective dispute resoluiion nrechanism). A copy of thecunent velsiou of which shall be provided to any person who r"asonabty r.qu.rt..

12'Z'The Licensee shail file, r'vith the Cornmission, flre cirarges and the standard ter,sand conditions (excluding special offers and piomotions)"upon *rri.i1'ii'pr"por", to. offer the Licensed Services priot to the date on which it is proposingto effect them.

13' coNDrrroN 13: QUAr-my oF sERVrcE REeUTREhGNTS

13'1'Within nine (9) months of the Effective Date, the Licensee shall ureet rhe qruiity of. service requirements set forlh in A.nnex C or as othenvis" ,"qri."d- by any
Regu lations (the "Quality. of S ervice Requirements,,).

13.Z.Inthe event that the Licensee fails to meet tiie eualiq, of Service requirements, thecomrnission shall notify the Licensee of its failuie to io so una r"qri."-itio ,.*"oythe failure rvithln a specifie.d tii:re not being less than two (2) riionths. If the Licenseefails to comply w.ith the requirenients set out in the notice'r"ithin th; ;;;#.d time,the Licensee srralr pay such penarties to the comrnission, if any; .;,ri;;;;; AnnexD.

i3'3'The Licensee shall ensure that it subrnits an Annual con:pliance Report as set out inAnnex E and maintains information records for flre -purposes of satisfying theComr::ission that the Licensee is meeting the Quality of Service.Rdquirernen.rr
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l3.4.The obligations in 13.1 and i3.Z shall not apply in tlie event'that it is not reascnable

to require the Licensee to meet the quality of service requirements iir the particular

circumstances, including but not limited to:-

13 .4.1.
11,4)

13.4.3

beyond the Licensee's control;
vrhere the prbvision of the service would expose any PeISon engaged in its
provision io undpe risk to health or safety;

where it is not reasonably practicabie (including where the Licensee is not

in a position to provide service in a parlicular area by reason of the fact

that its systems are not sufficiently built out).

14. CONDITION 14: BILLL''\rG ACCITRACY

I4.1.The Licensee shail, prior to the coinmencement of Licensed Services, establish a

. procedure to ensure the accur.acy of its billing system, which must be submitted to

ihe Corarnission for approval which approval shall not be unreasonably delayed'or

withheld and in any event, the Commission shall give its approval or disapproval

within three (3) months from date of receipt of the said submission,

14.2.V/here the Commission gives the terms of its approval or disapproval, pursuant to..

Condition l4-1., it is agreed that the Licensee shall take all reasonable steps to

cornply with suih terms issued by the Commission.rvithin the shottest time possible

but in any event not more thal thirty (30) days frorn the date the terms are issued.

14.3.The Licensee shall not render any bill in respect of auy Licensed Service unless

every arnount stated in the bill is derived in accordance with the procedure agreed

with the Cotntnission in i4.1.

l4.4.The Licensee shall keep such records as may be necessary or iray be determined by

the Commission to be nQcessary fcr the purpose of satisfying the Comnissior: that

the billing process has tlte characteristics iequired above and shall retain any records

for more than two (2) years fi'om the date on which they came into being.

14.5.1n order for the Comrrission to be satisfied that the billing process has the

characteristics required as set out above, the Commission (or an independent'auditor

appointed by the Corlmission at its own discretion) rnay require the Licensee to:

14.5.1. flr1:ish the Conimission with any information it reasonably requires;

14.5-2.on reasonable notice, ailorv the Cominission (or any person authorised by the

conrmission) access to any relevant premises of the Licensee; and

14.5.3.on reasonablenotice, ailow the Comrnission (or any person authorised by the
' Commission) to exarnine or test ihe rvhole or any palt of the biliing process.

15. CONDITION 15 ; IN-TERCOIINECTION

Interconnectior: procedures shalI be in accordance with the RegUlations

l0
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1 6. C OI{DITI ON 1 6 : RADI o- C OI\4]\ILTNICATIONS

l5.i.Subject to the Regulations, the Licensee shall r-rtilize the radio frequency spectrurn
set out at Annex A and/or in a Radio Frequency Licence for the purposes of
providing the Licensed Sen,ices.

l6.2.Prior to using any radio-commtnications app.aratus in the running of
telecommunications nehvorks or the provision of telecommunications services, the
Licensee rnust obtain type approval/acceptance fi'om the Comrnission of such radio-
comrnunications apparafu s.

16.3.The Licensee shali ensure that the radio-communications apparatus are designed,
constmcted, tnaintained and used, so that such apparafus confonn to the Regulations,
the International Telecommunications Union (ITLI) requireruents and the
requirements of other planrLing and regulatory authorities in Kenya

'.1'.
16.4.Except in cases of emergency, the Licensee shail not pernitor suffer anypersonto' ttsg the radio-comnunications apparatus unless the plrson is under the control of

and authorised by, the Licensee.

16.5.The Licensee shall perrnit any persoil authorised by the Cornilission to access and to
inspect or test Radio-communications Apparatus at any reasonable time or when an
emergency situation exists, at any time, for the purpose of velifying compliance 

',r,ith
the tenns of the Licence, or investigating sources of radio interference.

i6.6.The Licensee shail restrict the operation of, or close down'and cease to operate, the
Station or any Radio-communications Apparatus upon reasonable notice in
accordance with the detenlination of a person authorised by the Commission for the
period speoif,red in the detennination.

17. COI\r-DITION 17: PRiVACY AND CONFIDENTLALITY-

i7.1.The Licensee shail use all reasonable endeavouls to ensure the privacy and
conflderitiality of proprietary information and busii:ess secrets obtained in the course
of its business from Ty person to whom it provides the Licensed Services by
establishing and inplerirenting reasonable procedures for maintaining confidentiality
of such infonnation.

17.2.The Licensee Shall maintain sufficient information on its confidentiaiity procedures
to satisfy the Comhrission, at.its reasonable'request, that the requirements of 17.,1 are
being met.

17.3.The Licensee shall not use or allow to be gsed any apparatus coruprised in the
Licensed Systems (except for the purpose of law enforcement, national interest or

^u,here it is in accordance with any statute in force in Kenya) which is capable of
recording, silentiy rnonitoring, or intruding into its Customers cornmunications
haffic unless the Licensee complies with i7.4'and 17.5 below.

11
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l7.4.Except for the purposes of law enforcement, tire Licensee shall make every

reasonable effort to inform the parlies whose traffic is to be recorded, silently
' monitored or intruded into before oommencing the recording, silent monitoriug or

intrusion, that the traffic ii to be or may be recorded, silently monitored or intruded

into.

I7.5.The Licensee shall inaintain a record of the means by which the parties have been

infolaed that their traffic is to be or may be recorded,'siiently nronitored or inh'uded

into. The Licensee shall iurnish the Commission with such inforrnation on request.

18. CONDITION 18: FAIRTzu-DING

i8.l.Without prejudice to other obligations irnposed on the Licensee under this Licence,

the Licensee shall not engage in any activities, whether by act or omission, which

have, or are intended to or likely to have, the effect of unfairly preventing, restricting

or distorting competition in Kenya (or a part of it), in relation to any business

activity relating to the Licensed Services. Without limiting the generality of the

foregoing, auy such aci or omission shall include:

18.1.i. any abuseby the Licensee, either independently or wiih others, of a dontinant

position in Kenya whicli unfairly exciudes or lirnits coinpetition beiween the

Licensee and any other party;
18.1.2. entering into any conlract or engaging in any concerted practice with any otlier

parry, u,hich unfairly prevents, restricts or distorts cornpetition in Ken1,a;61

i8.1.3. effecting anti-conrpetitive changes in the telecommunications market in

Kenya, and in parlicular, anti-competitive mergers and 'acquisitions in the

commu nications sector.

1B.2.in the event it appears to the Cornmission that the Licensee is in breach of t8.t, tht
Cornrnission shail give written notice to the Licensee:

l8.2.L stating that the Coinmission is investigating a poss.ible contravention,

18.2.2. setting out detailed reasons why it appears to the Commission that there is a

breach by the Licensee of this Condition, and

18.2.3. setting out the steps the Cornmission believes the I-icensee should talce in

order to remedy the aiieged breach and giving flie Licensee a reasonable time

in which to conect the alleged bleach. The Commission shall allow ihe

Licensee thirty (30) days from the date of the notice to make representations to

the Comrnission, before the Commission takes any action

19. CONDITION 19: PROHIBITION ON UNDUE DISCRIMTNATION

19.i.Subject to i9.3 without prejudiceto the obligations in:posed on the Licensee under

this Licence, tire Licensee shall not (whether in respect of the rates or other tenns

and conditions applied or otherwise) show undue preference to, or exercise undue

discrirnination against, particular persons or persons oi any class or description in

respect to the provision of the Licensed Services'

i9.2.Subject to 19.3 the Licensee ma)r be deemed to have shown such undue

discrirnination if it unfairly favours to a materiai extent a business carriecj on by it in
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i:elation to the provision of the Licensed Sen,ices so as to place at a significant
coinpetitive disadvantage persons cornpeting with that busiiress.

19.3.The Licensee shall not be deemed to have shou,n undue discrirnination io the extent
.that:

i9.3.1. there are different classes of Custorners (e:g. corporate, service providers
or/and consumers) in respect of which different services ale reasonably
appiicable;

L9.3.2.a Customer does not meet the Lieensee's credit checking standards or has
behaved in a fraudulent manner;

1 9.3 .3. it is due to matters'beyond the Licensee's control;
19.3.4.the plovision of sen,ice would expose any person engag6d in its provision to

undue risk of health or safetl,; or
i9.3.5.it is not, in the Coiainissions'view, reasonably practicable or technically

feasible (includingrvhere the Licensee is not in a position to provide service in
L" a particular area by reason of the fact that its systems are not sufficiently builtI out).

19. .Aiy Question relating to wheiher any act dong qr course of c,onduct amounts to
uriiiue preferenOe oi undue discriminatiort shalt be detennined by the Commission.

20. C ONDITION 20 : AC C OIJI{TIN-G RE QiIIREMENTS

20.1.The Licensee shall submit Io the Cornmission within nine (9) months after the
Effective Date'a proposal for accounting principles'which relates solely to the' running of the Licensed Systems and tlie provision of the Licensbd Services and
rvhich allows the recording of investrrents, expenses and revenues in accordance
with accounting principles generally accepted in Kenya.

20.2.Th,e Commission shall approve or disapprove the proposed accounting principtes
rvithin three (3) months after its subinission and may, in case of disapproval, propose
modifications or order the Licensee to aciopt a prescribed accounting principles
within a reasonable time period but in no evenl later than one (1) year frorn the date' ofapproval.

20.3.Within sixty (60) days of the end of each fiscal year of the Licensee, the Licensee
shall deliver.to the Commission the balance sheet of the Licensee as at the end of
such fiscal year and the related stateinents of operations, equity'and cash flows of
the Licensee, in each case accotflpanied by a repofi thereon of independent auditors
stating that such financial statements fairly present the financial position of the
Licensee at the dates indicated and were prepared in accordance with accounting

. principles approved by the Commission in accordance with 20.2 above.

20.4.The Commission may request thE Licensee to submit other accounting inforrnition it
may require in order to effectively supervise and enforce the terms of this Licence, if
the Licensee fails to comply with its obligations under 20.1 above or if the
accounting principles es.tablished by the Licensee fail to acliieve the objectives set
forth in tirat subsection; and

.:.f
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20.5. Where the Cornmission deems it necessary and appropriate to supervise compliance

with the provisions of other Conditions of this Licence, it nray order the Licensee to

- provide the Licensed Services through a separate division or divisions, a separate

Lranch or branches or a separate subsiiliary'or subsidiaries.

21. CONDITION 21: REQIIIREI\4ENT TO PROVIDE I{FORMATION

21.1'.The Licensee is required to maintain such information as wilt enable the

Cornn:ission to carry out its functions under the Act in such trianner and at such

times as the Cornrnission may request.

Zl.2.The Cornmission shali have-th'e right to request the Licensee to submit periodic

reports, statistics and othel data as well.as request additional inforination tvith a view
to supervise and enforce effectively the terms of this Licence.

21.3.In particuiar, by the i5tli July of every year, the Licensee shaii subrnit a Cotnpliairce

Report detaiiing ihe perfonnance of the previous operational, year ended 30th June

and as the Commission shaii prescribe.

2l.4.The Comrnission shall review the Compliance Repott and;

21.4.1.If the Licensee is in compliance rvith the Licence, issue the Licensee with a

Cornpliance Cerlificate in respect to each an'ea of compliance for the year

under review'

21.4.7.If the Licensee is not in cornpliance with the Licence, require the Lic.ensee to

rerledy the area of non-coirpliance or levy approprlate penaities in that respect

in accordance with the provisions of this Licence and the Act.

21.5.Iir r:raking a requist for information, the Cominission will ensure that no urrdue

burden is irlposed on the Licensee in procuring and furnishing such information,

unless the Commission considers such information is essential to enable it to

exercise its functions uiider the Act. :.

2l.6.Thg Cornmission shall have the right to pubtish information which it receives under

this Condition unless, following representations by the Licensee, the Commission is

satisfied that the infornration is of such confidential nature that disclosure wouid

have a hraterial adverse effect on the Licensee's busittess.

22. CONDITION22: INSPECTION

The Licensee shall permit the Commission (or a person authorised by the Comn'rission) to

inspect the Licensee's systems, prenrises, facilities, files, recor$s and other data to enable

it to exercise its functions under the Act.
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23. CONDITION 23: NOTIFICATION OF CIIANGE IN SHAREHOLDING

23.1.Subject to23.3 belorv,'the Licensee shall notiff the Comrnission of:

23.L.L any change in the pLoportion of the shares held directly in a Licensee by any

person;

23:l.Z.the acquisition of any shares and such shares not being shares already listed in

any stock exchange held directly in a Licensee by a person not already holding

shares, and the proportion of such shares held by that person iinmediately

before acquisition.

23.Z.Thelicensee shall notify the Commission prior to any entity acquiring orvnership or

controi of all or a majority of the stock of the Licensee such that the Licensee shall

stand as a subsidiary in relation to that entiiy. .

23.3.lhe Licensee shall be obiiged'to notifl the Commission of any acquisition of shat'es

cir change in shareholding of the Licensee by any person and such shares not being

shares already listed in any stock exchange only il by reason of that acquisition or

bhapg", the total number of ihares in the Licensee helci by that person together with

any shares held by.any nominee or trustee for that person imrnediately after the

charrge or acquisitioii:

23.3.1.exceeds l5 per cent of tlie totai number of shares in the Licensee (wliere it
does not exceed 15 per cent prior to that change or acquisition);

23.3.Z.exceeds 30 per cent of the total number of shares in the Licensee (where it
does nbt exceed 30 per cent prior to'that change or acquisition);

23.3.3.exceeds 50 per cent of the total number of shares iri tire Licensee (where it
does not exieed 50 per cent piior to that change or acquisition)-

23.4.lnany case referred to in 23.i or 23.7above, notification shalt be given by a date,

which is tliirty (30) days prior to the taking effect of such change or'acquisition, as

the case may be.

23.5.[n insiznces refened to tn23.2 and23.3 above, if'the Cornmission disapProves of the

change in shareholding notified to it, it shatl notify the Licensee within thirty (30)

. days of receipt. of notification. The Commission rray within sixty (60) days of
notifying the Licensee of its disapproval, having taken into account representations

made by interested parties, and giving reasons for its decision, prohibit the change in

sha:'eholding lvhere it believes it is in the public interest to do so.

24. COI{DITION 24: PRE-NOTIFICATION OF JOINT VENTURES

24.1.Unless the Commission otherwiie agrees, the Licensee shall notifl, the Cornmission

not later than thirty (30) days before the taking effect of any of the agieem-ents or
arrangements to which this Condition applies gii,ing particulars of the'agrelments

and/or ai'rangements. The agreemgnts oI arrangements are an agreement with ariy

person for the estabii.shment or control of any body corporate for the purpose of:

15



24.l.L the ruping of a telecominunications system rvhich requires a licence under the

AcL; '

24.1..2.providing telecommunications services in Kenya which necessarily. involve the

running of such a sYstem;

24.l.3.the production of telecommunications apparatus for supply in Kenya rvhere

that production would lead, in the Comrnission's vierv, to a monopoly sifuation

which would not otherwise. exist in relation to the supply " of
telecominunications apparatus of any description in Kenya;

24.1.4.an agreement for the establishr-nent of a partnership for any of those purposes

and in those circutnstances; and

24.l.5.any other agreement or arrangement in the nature oithe joint venture for the

purpose of running a telecommunications system which requires a licence

under the Act or for the purpose bf providing telecoinrtunications services in

. Kenya u,hich necessarily involve the running of such a systetn.

24.?.24.1. above applies in relation to an agreernent or arrangement forthe establishment

or control of any body corporate or partnership where the Licensee has or is to have

not less than iwenty (20%).per cent of the voting power-in any organ controlling that

bodY.

25. CONDITION 25: DISPUTE SETTLEMENT

The dispute seitleinerrt inechanism set out in the Act shall apply to any dispute or disputes

'rhat arise out of the provisions of this Licence.

26. CONDITION 26: NII]IrBERING AND NU]\[BER PORTASIi-iTY

26.1.The Licensee shall operate and apply a numbering plan assigned to it by the

Commission in relation to the operation of the Licensed Systems aird the provision

of the Licensed Services (the 'iNumbering Plan") unless and unril the Commissiou,

upon reasonable notice, prescribes a new nurnbering plan (the "Nrimbering Planl')

arnending or replacing the Initial Nun:bering PIan. Any new nurtbering plar tnust

contain transitional provisions.

26.Z.Priorto the Nurnbering Plan being prescribed by the.Cotnniission, the Licensee and

. the Commission shall fi'oin time to time consult with each other, in relation to the

rrinning of the Licensed Systerns and the provisiori of the Licensed Services, with

respect to:

2G.?.L the arrangement for the allocation and re-allocation of numbers rvithin the

Numbering Plan; and

21-.Z.Z. any developments oi or additions to, or replacements of the Numbering

Plan.

26.2.3. The Licepsee may where necessary levy reasonable charges in relation to

allocation of numbers with the Comuission's prior approval.

i:{

I

t.'
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26.3.The Licensee shatl fulfill any requirerrents, which the Conimission may impose
from time to time in relation to numbering including but not liinited to requirerlents
to facilitate n,:nber portab!1i5,.

27. CONDITION 27: FORCE MAJEIJRI

27.1.Where in its opinion, the Licensee is irnpeded, hindered or othenvise prevented.from
cairying out any obligation contained herein, or as required by the Commission, by
an act of God, fire, flood, natural disaster, action of Gove.rnment, state of rvar, civil
common or insurrection, riots, .embargo, industrial .disputes or any other cause

beyond the controi of the Licensee, the Cornrnission may exempt the Licensee from
. performing such obligation for so long as and to the extent that the performance of
the obligation is affected by such force majeure.

27.Z.The Licensee shall take all reasonable steps to miniinize the impact of the force' majeure on the performance of its obligations and where any Licensed Systems are

darnaged by such force majeure, shall take reasonable steps to repair or. rebuild such
sySfiems once the force majeure has ceased or been eLinrinated.

28. CONDITION 28: LtrCENCE FEES

28.1.The Licensee shall pay to the Comrnission

28.i.1. before the grant of this Licence

28.1.i.1. United States dollars fifty five million (USD 55,000,000) as ari initial
licence fee and

28.1.1.2. Kenya shiiiings five rnillion (KShs. 5,000,000), as upfront annual
. opeiating fee.

28.1.z.on I't July of each year, an annual operating fee equivalentto zerrc-point-flve
percent (0.5%) of the ar-rdited amual gross reVenues accruing frorn the
Licensed Services during the plevious financial )/ear or Kenya shillings five
million KShs. 5,000,000) only whichever is higher, and

28.1.3. any other fee payable under this Licence including but not limited.tp frequency
fees.

Signed for and on behalf of Communications Commission of Kenya

2---> . t-L*\ =>?
Director General . -

Cornmunications Commission of Kenya
Date

N\ex/-^qJ'-*tc'l
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ANNBX A: RA}IO EREQUENCY SPECTR{M

The Licensee shall provide the Licensed Services utilising the assigned frequency in the

foilowing bands:

FREQUE,NCY BAND ASSIGNED BAN]-DWiDTH REI\{ARKS

1. 9AA IYfrJz 7X7.5 Nffiz
2. 1800 N4Hz 2X10 NftIz

A-1\}{EX B: SYSTEM EXPAN-SION REQIIIREI\{ENTS

The Licensee shall rneet tho.foiiowing rollout obligations:

1. Subscriber Roliout

2. Netrvork Coverage

Period from Effective Date Subscriber Rollout

Year'1 i34 '1+6

YearZ 351 077

Year 3 700 000

Yeat 4 I 300 000

Year 5 2 000 000

Period from
Elfective Date

Areas/District Maj or R.oadsiEighrval's

By Year 3 " Nairobi and Greater Environs
including. Thika, Athi River,

Ngong and Limuru

" Kisumu

" Nakuru

" Naivasha
o Eldoret
a Machakos

' Nanyuki
o Mtitu Andei

" Voi
.. Malindi
n Monrbasa and Costal strip

from Dianito Malindi

" Mdindi
. Meru
r l\eficno
o Nyeri

. NaiLobi- Thika Road

' Nairobi- AthiRiver

' Nairobi- Limuru

" Nairobi - Ngong
. Nairobi- Mombasa HighwaY

' Nairobi - Eldoret HighwaY
Nairobi - Kisumu HighwaY

18



7. Nefil,ork Coverage

Period from
Date

Areas/Distr.ict

('.
t,
(

h{aior RoadslEliehwavs

By Year 5

T,
.*;

. Gilgil

. Kabarnet

. Molo

' Njoro
. Magadi

' Embu
. Meru

" Kitale
. Kisii
. Siaya
o Busia
u Bungoma
o Kakamega
n Webuye

" Munrias

" Kerugoya
. Kilifi
' Migori

" Diani
. Kwale
o Nyahururu
o Muranga
. Kajiado
o Namanga

" Karatina
o Ahero
. Krtur
r Lamu t'
. ' Lokichoggio
o Garissa'" 

Narolc
n Maseno

S

' Kilifi - Malindi Road
. Nairobi -Nyeri Road
n Ahero - Kisii Road
n Ernbu - Mert Road

" Eldoret - Kitale Road
. Nairobi - Namanga Road
. Kisumu - Busia Road

i9
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A}INEX C: QUAIiTY OF SERYICES REQUTREMENTS

The L,icensee shali provide services in conformancd with its Licence at seryice quality levels

equal to the ones shown in the table beloiv.

The Licensee shall submit to the Cornmission the said service quality information at quarterly

(3 months) intervals, the figures being the ayetage of the three months.

QUALITY OF SERVICE

No Quality of Service Parameters TargeG

1 Cail bloclc rate t.8%

2 Call drop rate 2%

IJ Call set up tirne <4s

AT Nefwork avaiiabilify 99j%

DEF.tr\IITIONS

1. Call bloclc rate Percentage of ccrmmunications failed at first
attempt.
Percentage of calls cut after communication has

been set up between the rnobile and the called

fixed phone. -
Average deiay between the sending of a called

numberby the rnobile phone (Ok function of the

phone) to a fixed phone, and the moment rvhen

the called phone rings.
This is the percentage of.time, during when the

signal is available for a mobile located in specific

areas.

2. Call drop rate

3. Call set uP time

4. Network availabilitY

I

'l

!..

I
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A}..hIEX D: PENAITIES

The Licensee shall be subject to penaities as described in the Act.

Non-compiiance with a Licence Condition constitutes a .contravention; in particular,
iailuie to meet'systedr Expansion Requiremeiits or any Quatity of Service ccjmruitment is
a contraven(ion.

A penalty shall only be applicable if the Licensee contravenes the Licence Conditions
including but not limited to failure by the Licensee to meet the System Expansion

"Requirements_in_condition 1 above or to compry with Quality of services (Qos)
conrmitments in Condition 13 above.

System Expansion Requirements shall be assessed and penalties imposed where
applicabie after three (3) years from the Effective Date.

The Cffi'nmission shall require the Licensee to remedy any contrav.niion within a three-
month period. In the event that the Licensee fails to remedy any conhavention within ttris
period,-the Licensee may be subject to a penalty of Kenya Shiltings five hundred
thousand (KShs. 500,000) per month,-for every contravention. Such a penalty shall
continire to be applied for every month or. part thereof during which the iontravention
continues.

ANNEX E: COMPLIANTCE REPORTiNG

At tire end bf each op6rational year, the Licensee.shall submit a Cornpliance Reporl in a .

fonnat agreed with and/or as directed by the Commission. TI're Licensee shall be entitted
to receive an annual Compliance Certificate from the Conrn:ission detailing the
performance during the years under review

2l
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Telegpaphi'c Address: 22921
FiNANICE- NAIROBI
FAX N0. 221,9365
Teleplrone: 2252299 '

\Mren replying please quote

P,ef.: ZZ 331/AZ

E{on Frof Gathu Mu,tgai, F'ClArb, F4.tr.-

.RHPffiBTEE GT KET$BdA
r,,tENESTR.V 0 F PtnUAiqCn

- *-:iiate: March 26,20L2

eo rang

, -ir

THE TB.EASURY

P O BOX 30007

NAIi{ObI

e East Africa
EA is France

Atiorney Generatr
.State Law Office
. i{^a[R.Otsx .'ii

&Ery

Dear
U/-<E^-p)

Telk m. Kenya ,Lirnited '[TKL] ts

Aj 5 1%o and GOK 49%. The majority sharqholder in Or

Telecom [FT]

TKL is currenrJy facing seripus financial chailenges which the Directors have

es,c4lafgcl to tiie shareholders. We are currently in the process of reviewing
llte issues with. a view to coming up with a. Government positioh and

negotiating with FT as appropriate.

. As some of the issues are.legal in nature,'we E equest you to-r'lormimate an

experiemced officeg pu'efenahny Ms Don"cas Achapa who previousiyworked
wiin my team. during negodations berween Government and OrEA dn the

. claims lodged by OrEA under the-Warranties provided-by. GOK,in the Share

Purchase Agieement. These were resolved succdssfully with minimal cost

GOK and I am
J-_

confident that the sarne.team wilt 6e able to handle the current
issues'effectively.

Yours 5, c( rQ-

losetrah K. Klxtyua, CtsS
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lvst

F Ettr,.i.q.h,l Et,! i F: E i.:' (ITAF{Y
gnEiGE ct D=;il;Y F1'-lr,'i ,tili'5rLRi
MlNt:-.-i"r :: "'-. .-i.'r-".i4:i

1 3 APR 2012

BIts

NF'IDENTIAL
TITE STA]IE LAV/ OFFICE

Eslo6i

I
I
I
I
i

"iditci{Vucta2 
vor- v

ATToRNEY-GENERA L, S CTTAMBERS
P. O. Box. 40il 2_OOIOO

NAIROBI, KENYA

"-".'......-.:",!-i....-...,:,,,.. .'--.'- ?n
Ilth Aprit, ZOti '

quotc

Ref. No.

Yours

GITH

o
Mr. Joseph IC Kinyua, CBS
Permanent Secretary
The Treasury
P.O. 8ox 3OOO7 -OOtOO
NAIROBI

n. \9t
Dear \

5
a\ \=

\ -''t"'tQ'

\b^-

,f

* a

.l

G I.? ."'
P

\j
l-t -2a r /L

aZ33I/o2 aut.l /vlarch 26, 2olzon theabove mentfonecj subject.

:liJ"";?I':i,'jl,I:'*?"'*s Achapa, Depurv soticitor cenerar to be pdrt

q*'^.

Dorcas Achapa, MBS
Deputy Solicitor Cenera I

UUI\F]DENTIAT

I 6 APR ?W?

RECEIVr
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File No. ZZ33U\"

DEPARTTUENT O F GOVERN FiiENT
-:- -_rNVESr IvtHN I ANU rUtiLtL .",r\ 1.r.Kri(l)-L)

INTERNAL MEMq

Date : March L3,LOLT

3Tlo: 'The Financial Secretary

Cc: The Permanent Secretary/Treas u ry

Frorn: The lnvestment Secretary

Subject: Telkom Kenya Limited (TKL) Froc
Financiai Services

I's
a

1a

)

ltlaJra
TKL is jointly owned by Orange East Africa (OrEA) 51% and GOK

49%. The.m'ajority shareholder in OrEA is France Telecom (FT). TKL

is currently facing serious financial challenges.

At a Board meeting held on 7th March 2012 the Board decided to
escalate this issue to the shareholders for resolution. lt was

therefore resolved that an Extraordinary General Meeting (EGM) of
the shareholders be called.

During informal discussions that wg, hgy. been having with FT

representing OrE;i, k iras irecome increasingiy'clear to us that FT

haVe been taking a lot of legal advise and. has a well laid str:ategy.

T.hey are therefore ready to push their strategy and the EGM

appears to be in line with the laid down strategy.

During.t-he"bc-ard i-eeeting of the 7'h March we tried unsuccessfully..,.r=Z..E:.., --3i.

to ask that the issues of an emergency nature such as the funding of
the company be cjiscussed and resolveci informaiiy whiie the iong

term issues that my require to be discussed and resolved at a

General Meeting of shareholders be postponed to give the GOK

enough tirne to consult on the issues.

3

4
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5

6

7

B

9

Unfortunately we Were unsuccessful and all we could do was to
refuse to consent to short notice for the EGM. The EGM will now

take place around 2nd of Ap ril201.7.

Against the above background we need to urgently procur.e both

Iegal and financial services to supporl us in developing our own

strategy and the attendant negotiations that we will be having with

our-co-shareholder both at the AGM and post the AGM until a

resolution is found.

Give'n the nature of the issues and the timelines we are facing, we

propose to hire the team that worked with us on the warranty
claims last year as they understand the issues and will be able to
corne on board instantaneously.

We will therefore be making a request to the Ministerial Tender

Cornmittee'!o procu.re, on a direct procurement basis, the services

of (i) Hamilton Harrison & Mathews (HHM) to provids legal services

and (ii) Mr Ashif Kassam of RSM Ashvir to provide financial services.

On the required technical support, the Permanent Secretary,

Ministry of lnformation & Communication is supporting us through
the officials of the Kenya lir Board.

Submitted for your briefing and facilitation.

I hanK you.

RKO

zal:
.lli::.li

6r,'1.i,

- P<- --* .'. _ h'
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File No , ZZIMO'F Ttlaz

DEPART MEN.T C F G O'/ERN.IVI EI.{T 
.

I Ni,IEST i'i EI.J T AND- P U BLi C E NT ERP F.i S E S

INTERT'JA-I, MEIVEO

t

Date: Marqh 14,70\a

F

To The Chairman

Mi nisterial Te ndei Committee

-.i:l F.rbm: ,The lnvestment SecretarY

: ^^^^r rnRR ar'

. Subject: TELKOM KENYA LIMITED (TKL) - PROCUREMENT OF LEGAL &

FINANCTAL SERVlCES

t

Please r.efer ro folio (1) on.the above su-blect; '

I K.L rs jornrly owned by orange East Africa (0rEA) 51o/o and GoK 49%' The -

majority shareholder in or:EA is France T.elecom (FI)' TK! is currently

' '' tancial challenges'tactng serlous Ilr

a7;1.*t .l 2

3

A,t a Bcard meeting held. cn 7ih ,March , .201"2 the Bg?r'd decicied to
' :. . ..:.

e-ccalate this'issue.to the shareho]de.rs f'or resOlution' h vias theref ore
: the

resolved thit an Extraordinarv Gener-al Meeting (EGtl) of

at the GoK has been having urith FT
.'During informal discu'ssions th

clear to us that FT'have' r..pi'esenting OrEA , it has.become increasingly

r:een.I-'king a iot of legal advice and has a well laid strategy" They are

' iherefore ready to push their strategy and the EGM appeaiSto be in line

with the iiid down strategy. :

f the 7th ' Nlarch the GoYernn^rent
Du riflg , the board rneeting o

'ijllv to ask: that iht ilsues of an
representa-live. tried'unsuccessi

emeraency narure srrch as the funding-ot:it cemp,an' 
?" 

cjiscussed':u

.resclire.d inforn-rally wiiiie the long term:iiou3t that'm.aiz i-eqt;ii-e to be

l)

t



t ' E'i, t*. -i.,,.''
-lr,b-_

glr '

)
')

)

discusied and resolved at a General Meeting of shareholde'is be'

, postponed to give the GoK'enough time to'consi;it on the issues

Unfortunately we were'unsuccessfuI and'] *: could do was to rel!se

to consent to shori notice for thd EGM. The EGt'/ will now'take place

..-
aiourid 2no of APril, 2012'

Against the abovdbaqkground we ne-ed'to-urgently procure f oth legal

.ia f,nrnci'aI services to support us in developing our own strategy and

the attendant negotiations that we will 'be having with our tc-'

,nlri;id",.0",n.".,0. AGM and post tr-re AGM until a resoh:tion is.

5

::i: Irl!' found

1 Given the nature of the issues and timelines we are facing, we propbse

to hire the tean-r'that worked with us on the warranty claims lpst year ds

they understand the issues and will be able to come on board'

insta nta neo uslY '

g. On tl-re r€quired technical support, the Permanent secretary, Ministry'of

the KenYa ICT Board'

Uie are.therefore making a. request to the Ministerial Tender CQmmittae

to procure, .on a direct procureme.rit. basis, ,h: seruices of ir) Hamilton

Hai,rison. 8* Mathews (HHlv1) to provide legal ierv'1ces and (ii)'N1r' Ashif '

Kassam of RSM Ashvir to provide financial services'

lnformatio'n & Comniunication is suppo-rring us.through the officials of

6ArB o
I

I

ln ,yiew of the above, we seek MTC appf'oval for ciirect proculemenl of the,

l.rri..., of (i) 1-lamilton Harrison & Mathews (HHNJ] to p.ovide l.egal service

and (.ii) Mr. Ashif Kassam of R5]r/:nshilto pr,ovide seivices in 
line 

with sec (74)

cf the Public Pi'ocurernent'anC disposal'Act due tc: " 
.

Thg tirgency of the requirerJ ser';ices

prccuring of the se rvi..r through inv 
1rher. 

methcd','t n:t f elsibli

totimeton5tiaintandt}i.e.compiexitycfiheissuesajhdnd

dt.re



a

3

$

lll. . The afoi-ementiohed .Consultants have histoi'ical I:*,otY of issues since

theyworkedwith.the-Governmentonthewlrrantclaimsulrrlastyear

tv: ' The move bv FT was unforeseen'

ThetermsqfreferencefortheAdvisorswi[[include:

To ieview the curr"^, tin.n.i.t position"of the company and its business

plah to assess the financial viability of the TKL' - ' :

.::!\

;,? il To determine !he rights and obtigations 'under' the

Agreements and the Articles- of the Company' Tt-iis

determining the sequerice of events that need tci unde

sha rehold er levet to*reca pita lise' o r tiq uidate the co mpa nv"

Shaieholders

witt include

rtaken at the

Iil.

VI

ToreviewtheManagementAgreementbetweenTKLandFranceTelkom
rpact of :the performarice by the FT in

'-es as stipulated in the agreement'
providing the management servtc

To r.eview ancl quantify the current ancl future capital requirements of

TKL and also'determine the potential insolvency balanc.e of TKL if the

. r -l- -^l :^ ti^,.'i.l:iinn
companY were to be placed in liquidation'

:ions available to the
Based on the emer.ging issues determine' the opl

governme'nt and the-negotiating sirategy that'should be adopted by the

Government

To assist the Govertlment with. negottattons wlllr

hat arll emerging issues are d.eatt with conclusively'
EGM to ensure t 

r

:.
I hanr You.

ST ER i{OllY5 TT BS
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REPUBLiC OF XE,I\TYA
MINISTRY OF FINANCE

THE

5t
ltTelegraphic Address : 22921

FINANCE-NAIROBI
Fax No.: 330426
Telephone: 252299
When replying please quote

P.O. Box 30007
NAIROBI

KEi.iY.A

RE

REF: MTC/1.MIVOL.VI (45.7.a)
th June,2012

Investment Secretary
DGIPE

MTC COMNIUNIGATION FOR AUTHORITY TO USE DIRECT , .

PROCUREMENT FOR PROVISION OF CONSULTAI{CY SER'VICES FOR
LEGAL FINANCIAI SERVICES

The Ministerial Tender Committee at its Meeting No. MTC/461201i- 2012 held on
Thursd"ay 7tl'June,2012 under Matters Arising 2a discussed application for authority to use

direct procurernent for Provision of Consultancy Services for Legal and Financial Services.

After noting the Departmental and Secretariat cornrnents the Committee further noted that:-

e The Negotiation team agreed v,,ith the co.nsultant that if the riuration period is extended

should be regarded as a discount to the Ministry.

' . The contracts to be cleared by the Atlorney General Ofhce.
'i.

In view of the'above observations, the Committee granted authority to use Direct Procurement

Method as follo.ws:-

A.' Financial Advisory Consultan

Itern Description: : Provision of Fiqancial Advisory Services

Consultant: IWs Ashif I(assam

Payment per day: Ksirs 2b0,000.00

Duration: Sixty (60No) d.aYs.

Total Cost: Kshs. 12,000,000.00 inclusive taxes

Remarks: Diiect proourement due to the urgency of the services.

s
cilr

@-a

ffirj
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f. ltt ""c:
"{

B. Legal Adrrisory Services

Item Description: Provision of Legal Advisory

Consultant a MJs Hamilton, Han-ison aI1d Mathews
.g----- ?Jr_-+::.- i_

Paylp"ol per 4ay: Kshs 200,000.00

Duration: FortY (40No) daYs'

Total Costi Kshs. 8,000,000.00 inciusive taxes

Remarks: Direct'procurement due to the urgency of the services

Please take the appropriate action.

l

N. M. MGHENDI
SECRETARYA{TC

I
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Telegraphic Addr ess: 22921
FINANCE-NAIROBI
Fax No.: 330426
Telephon e: 25?299
When replying please.quote

REF: 22307102llT (61)

REPUBLTC.OF IG,NYA

MINISTRY OF FINANCE

i\\L..

THE TREASURY
P.O. Box 30007

NAIROBI
KEI\TYA

18th JuIi,,2oLz

' 
. Director General,

I S Public Prci'curement Oversight Authority,

Nam.oel.

RE: PROCUREMENT CONTRACTS FOR TIIE PERTOD EI\TDING

3orH JLTNE. 2ol-2 u

Attached are the details of ttie contracts entered into by the Ministry and Contractors

for the period ending 3Oft June 2OlZ.

N.M.MGFIF,NDI
Eg=B
-=-5

FOR:.FINANCIAL SECRETARY

,..Et'r'li 'i.+s:ii,
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ANNEX T3





LarEr EFirI I.ft. ih.Eq E.,FEE=.E:er, rffi.EE"tJffiLE(P qJF Eq.HEH Y&
ruXIF{ISTRY SF FEruANGE

za--r'1Silw
Telegraphic Addressr 22921
FIHANGE,HAIROBt

FAX ruo, 2213524t3304?i8
Telephone 2252ZSS

Llllren replying ptease quote

Ttr{E TREASURY

F.O. Box 3OOOT -

F{ATROtsI

Ref; Zlltlrot/331/02 Daret 2Q$June,2012

Hon. Prof. Githu Muigai, FCiArb, MF
Attorney General

State Law Oftice

HAIROBI
- ,+l:

t pr,

Dear *th-
Q_t,r

RE: CLEARA NCE OF CONTRACTS FOR LEGAL AND FINANCIAL
CO ULT IH RESPECT OF IYI LIMIT D
SHAREHOLDER ISS UES

Thank you for your letter ref. AcicONFlzlcllz vol,v dated 11n,April, 2012
appointing Ms, Dorcad Achapa to support us in QUr ihareholder discussion's
with France Telkom (FI) in respect of our joint investrnent in Tetkom (lq Ltd.

As discussed, we have also hired the services of Hamilton, Harrison and
Mathews (HHM) to provide regal s,pport and Mr, Arnii xu*ru*'or nirvr
Ashvir to provide *the financial supporl necessary to ensure adequate
preparedness on the part 

'of the GoK to hold informed Shareholder
discussions with the OrEA (FT).

B.VJ?.V of Background HHlvl were the legal advisors during the privatizatlon
of TKL'and they also advised government during the ctiim of warranties
claims which as mentloned in my letter of 26h MIrch, 2012 were resolved
'*'ith rninimal costs to GoK. lvir. Kassarr was the financial advisor on the claim
of warranties which as indicated were **ruro *ft[ ;i;il;r 

' 
r;ri","

govemment.



fr

rr.- r _.1

Pagc l2

-subrnitted for your legalclearance, please find herewith the draft contracts'

Thank you for Your suPPort,

Yours SincerelY,

JOSEPH K. A, CBS

PERMANENT SEC IT RYRET
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P. MAN E.i.{I' SECRET

. I'IIiJISTRY GF

:l rj A'rie ?lj17

ETE C SI EY

ARYI TFl'r,{.;rUn'Y

riNAIiCE

P.Q B ox 30r-.r07 \l

. ... , j... .

STATH Ltqlfr ffiFFECg''
GF ThI E ATTGRru EY-GEN Hffi AL

29th August, 2012

(i

'i-'\,^\.u.^-

q_

<A-a )=\4.

a1 
\"i l-\\1

&FFf,EE

zz/Mot/331ia2 $s)
our Rei: -

,..-o^,. ACICONF/2/C/62 VOL. V (25)rur Her: -_____L_--_

Mr. Joseph K. l'.,inyua, CBS

Permanent Secretary
Ministr,y of Finance
P. C. Box 30007-00100
NAIROBI

f

<--->
S:l.j

D ear

I

RE: CLEARAN(E OF CONTRP,CTS FOR, LECAL Ai"lD FINANCiAL
CON5ULTANCIES lhl RESPECT OF TELI(OM .I/TENYA LTD.

si-{AREHOLDrR, r55U E5

I refer to i.he abor.,e matter ahd yout' letter dated-i6th r',utusi,2012

Filst, I would like to dra,w your atfention i:o the contents of circular
A,3/1/20A5 of 29th June, 2AO5 or:, Cc.;'ernr;lent legai :,cirziscry services.

Ministries and departments are require,J f o obtain i"ire Attorney-
Ceneral'.s approval and issuance of no objection ruhere the need arises

1'or engagernent of private aCvocates. I have not been eonsultec] orr this
matter so far.

Second; [a,,,ing studied the drait'contracts,-wE hav'e generated the

follow,ing commenis:

t

3 1 AUG ?til

3 s1.

?r.tcL\ \TD
(-)
rn

*
i- d

f.r:

{
(-

D G.1 ?

,.\,8

AttorngyJ6eneral's Chanbers, Harambe: Avenue

PO. Box 40 r i Z - Obr OO. NA|ROEI, KENYA .TEl ' '254 20 p)7 451 / 281355 / 071;gUiSS / OIZZSZegeS
' 

E-MAIL in'rc-:tatelawcfic=pkerya.;c.i.e .wEis,'l-e ***.atcrney-geneialrc.ke '
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A. CONTRAC FCR LE6AL ADVISOR.Y SERVICES BET\XIEEN COK

t- ffi
,-:l

I

AND M /5 HAMI LTON. HARRISON ND MATH EUVS

i. Title Page : 
.

The Covernment ai 'a party should be referred

Covernment of the Republic of Kenya represented by t

of Finance.

to as t.he

he Ministry
F

2. Prearnble"
The Covernment should be referfed to as in the title, page.and the

words "Office of the Depr-rty Prime fulinister" deleted' The year of
signing the confract should be amended accordingly'

The word "Ltd" should be inctuded in the narne "Orange East

Africa"

The sentence in (b) is incomplete.

3. Articie ii Consi.iii'arrt'5 Pei'soitnel

Article 5(a) provides that except as the client may otnlrwile agree,

no changes shall be made in the key persohnel. AppEndix C Iists

Jennifer Mbaluto as aR associate at HH&M and one of fhe key

personriel. However from the information provideC on the

i-fUAftA website, Jennifer is no longei a part of their team.' The

client (Ministry of Finance) therefore 1e9ds to'obtain from the

consultant an updated list of key personnel for this project'
€

4. Article li
-t-he professional indemnity amount should ulto'be written out in

words

5. A'rticle 14.-{'3}: -';;'E "-' ';" i'i;: 'r--

It would be advisable for the contract to provide a ceiling on

i'eimbursements for agreed' items to keep expenditure by the

Consultant to a minimum/reasonable.

Has the consultant already begun carrying out the services?

@

t,



fj

'7.' Article 22 {2) Dispute Settlement
The statement "The'decision of the arbitrator shait be binding and
final between the parties" should be added.

B. Appendix A !' lt would be advisable to provide the meaning of the abbreviatlons
used

B.CoNTRACT FORF NANCI CCCUNT5 EXPERT APVISONVA

s

SERVICES

.ti. Title page :

The Covernrnent should be described as in 1 above.

2. The contract refers to the financial advisor in the second person in
some parts and as a consultant in others. [t woulcj be advisable to
maintain the word Consultant for consistency and clarity.

3. Clause 1,6

The word "to" before CoK should bb deleted.

4. Clause 3.3
This ariicle provides that remuneration' for the Consultant is

pegged to that of similar legal advisory services provided to the
Privatization Commission. The benchmark should be that of similar
financial advisory servicei.

5. Ciause 4.3
The title shquld reai "Consultant's Responsibility"

6. Clause 11

The title should be i'Disp.ute Resolution"

7. Clause 13 :- ','..r-.- "-''ii.t.
The word initiating should be replaced with "initialling".

We are yet to receive minutes of the MinisteriaI Tender Committee
which approved the direct procurement as requested in ou.r leiter
dated 24th Augu st,2012.

+
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*

)

The Ministry also ne.eds to confirm whether they have rep.orted'the

direct piocurernept. .of the proposed servlSes . to the Ptlblic

Procurement Oversight Authority, within fourteen (14) days of the

.hotification of the award of thg contract, in compliance with
:Regulati on 62(3) of the Puhlic Procurement and Diiposal Regulations,

2006; as the value of the pioppsed contracts exceeds.five hundred

thousand shillings. " r

:*''rXf,Yours

{r-

i.
t5 '-l

't
.al I.\8,

I

' '6lrHU
L

#.* I\t,r, i

I,l i
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Telegraphic Address:. 22921
FJNANCE-NAIROBI

FAX NO.22t9'365
Telaphone: 2252299
Wben replying please quote

R ef: ZZ/MOF 3 31/AZ

Hon Prof Githu Muigai, FCIArh, M.P,
Attorney General
State Law Office
NAIROEI

REPEJffiLE$; #T KHi€TA
F{IruIS?RY OF F'INANCE

(,.'
5

THE TREASURY

P 0 BOx 30007

. 
NAIROBI

Date: September l_3, 2072

Dear
3

G- \-/ .

RE OR
CONSULT CIES i}J RESPECT OF TELKOM LIMITED
SHARE}IOLDER ISSUES

Please refer to your.let[er ref AG/C0NF/2lC/62 Vo]. V [25J date dzgl*,August
201,2 in response to my letter ref ZZ/MOF 331/02(15J dated 16th August 2012
and my earlier letter ref ZZ/MOF 331/02 dated 2Oth june 20L2 on the above
subject.

We thank you fcr your valuable comments which.wq hav.q incorporated. WE
aiso apologise for having initiated the procurement before consulting you.

We wish to confirm that the procurement of the copsultants was discussed by
the Ministerial Tender.Co.mmittee at its meeting No. MTC/46/20L2.2012
e3tracts of the minutes are herewith enclosed. The procurernent method was
reported to the Public Procurement Oversigh!Authorifyas provided for under
Regulation 62 [3] of the Public Procurement and Di.sposal Regulations, 2006.

We confirm that the'consultants have continued to offer their Seryices
awaiting clearance of the contract, this was necessitated by the urgent nature
of the assignment. By way of background, France Telecam had pushed for an
E,x[ra 0rdinary General Nleetingwhich was scheduled for 16e Marckr 20t2lo



ffi$
I

I'l
2

Given the.nature of issues and the timelines we were facing ther.e was need to

bring qnboard both legal andfinanciai advisors who had previously dealtwith

these matters to assist us prepare a'Government Sffategy and safeguard the

Goverhment position. You wiii recall that we aiso sought for a Senior and

experienced officer from your office to be part of the team, and you did assign

Ms Dorcas AchaPa. , .

Oncq again thank You.

Yoirrs . Sr.^'6q./q_
'l

|oseph K. KinYua, CBS

Encls.

+
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REPI]BLIC OF KEF{-YA

MIHIS,TRY OF IIUFORMATIOIU AND COMMUNICATIOIU
Office; of the Pertnanent Secretary

Tel eph on e: +ZSq-OZOlgZ0000/1 00
Fax: 315147
If calliug or telephouing as

When repllug please quote:

Ref.No.MIC/GlLLl2

Mrs. Esther Koimett, CBS
Investment Secretary
Office of the'Deputy Prime Minister
and Ministry of Finance
NAIROBI

i) Mr. Paul Kukubo
ii) Mr. Victor Kyalo
iii) Ms.'Eunice.Maranya
iv) Mr. Brian Longwe
v) Mr. Muriuki Mureithi
yi) Mr. Abraham Ondeng

Communications

Yours +r^-

' Teleposta Towers
P.O. Bor 30025-00100

NAIROBI

15th March, zOLz

--)t\

ii.,i,2 'rl |-

Chief Executive Officer Kenya ICT Board
Deputy Chief Executive Officer, Kenya ICT Board

ICT Consultant
Summit Strategies , ,
Undersecretary, Ministry of information and

Dear

I{E: TELKOM XPNTYE LTD BUSINESS PLAN REVIEW

In response to a letter ref: ZZIMOF33i/02 dated Be March,2OL2; I hereby
appoint the foliowing to review the TKL Business PIan and submit their value
additionpropositionstothep1anon26ftMarch,2Ol2.

w

I

I

Bitange Ndemo, , CBs
PERMANENT S

lr
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ii'dTERrqAL F*tHiviC
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ri,c E nt e rp ris e s

FILE No: DGI?E/FB/255 A DATE: .30th lvlorch. 2012

IO : Direcior,. BSD

: Dii-Ecior, EAD

ff o

L
I

/{
"i 

r r_-

FROtlt : Invesfnrent Secrelory

SUBJECT: REQUEST FoR ADDITIONAL FUNDING oF rfiIEl' BUDGET 2o12/201s

The deportnreni hos subrnitted boih Recurrent ond Developnrent MTEF Budget
Esiimotes for the finoncioi.'),eoi- 2ol2/13. Hbwever the Ministry of finoi'icb
budgeiory celliirg is not crdequoie to nreet ilre odditiorrol iunding required for
the Trecsury specific requireirrents of Go-\rernnrent lnvestnrents, Teforrns ond
inti'osiruciui'e deveiopr-lent for siro-iegic Sloie Colporotions. The detoils of tlre
odditionol i.rnding ore os follor^rs;

'i
U S s illion

The Gcrzernnreni hos ouistorrding equity porticipotion'in ADB, Ey',DB PTA ond
Slreiier Afrique.-ir', it-,. oppioveO budget for 201'l'/.l2 theie wos'no pr'oviiion

foctored for .ihe Couniry's Conrnritn-rent in these orgonizotior-is. We ore
currenily irr on.ecr-s in the four irrstrtutions.

i ADB;- The Boord of Goverrrors of the Afrlcon Developrnent Bonk during
tlre 20l0.Annuol Generol lvleetirrg outhorized the Sixth Generol Copitol

- lnci-eose. Kenyo rs enlillecl. to o subscriptiorr of OS,aql new slrores

corrsisiing of .3,809 poid up slrores'ond 5?,682 colloble slrores. Tire total
volue for 3,EO? poid up shores of por;volue of UA lO,O0O is UA 38,090,000' 
[KslrS.3, 809,000,000). :

Treosury occepted to toke up the totol 3,809 pcrid up slrores volue ot
Kshs.3,086,000,000 poyoble in l2 instollments 'witl-r on'gnnuol poyhrent of
Kshs.320 miliion. The fiist insiollment wos polcl in,20l0. The totci{.omount
required in 20i 2li3 i,s Kshs 320;000,000.

i{}. EADB ; 'ihe Goveriring Councii of Eosi Africcir Developnrent Bcrnk

opprol'eci increose of shore copiioi in the Bonk. Closs A shoi'ehoiders
uncier whir:lr l(erry': f olls were to inject US$ 9Om spreod o,vei o period of
five'(5) ,veors with orr cnnuol p?yrnent of U5$ 4,500,000. Tlre poyments



a-Bfi
.,r,

.. . g+z

1t

-a': '- 'E €:r'. : :

"]*'i.B -S $ -t

'2
nrrar-rrq ns of 3OJh Sentember 20l I oicon'lmenced in 2009. We ore in orreors os. of 30Jh Sepiember 201 I

us$ I ,606,6?0.46. Ihe ombunt due for 2o1l112 is uS $ 4,500,000 ond

scrme omount for 2012113. The fotol omouni required in 2O12/13

including orreors is Kshs 880,000,000'

d,..'pTA; Treosury mode o commitment 1o increose the shorehoiding.rn"iih

PTA Bonk lnl2}lL''. If ic'ioiol poyoble omount wos US$)2,104,178 to be

poid in five (5) yeors lnstollments commencing in 2009 with ,onnuol
. poyment is l-)S$ 2,420,836. The totol omouni required in 2012/13 is Kshs

2i o,ooo,ooo. : 
;

Shetfer Afriqub- The Compony's shore copitol is to be increosed from

USD 50 million io USD lOOmlllion. ln order io reioin the current GCK

shoreholding (13.25%) o copitol injection of Kshs 536 million is required'
We propose thof the omount of Kshs 236million be foctored in lhe

2012/13 budget ond the boionce.in'two subsequeni yeors'

2 Kenvo Airwovs Riqhfs I
-; .ssue- Kshs 5.5 Dllllon

ln the opproved budget there wos o provision of Kshs 2.5blllipn for shore

sUbscription'in Kenyo Airwoys. KQ plons to roise through o rights issue K-shs 24 
'

billion from the exisling shoreholders, to fund lis fleet exponsion pro.gromme.
-We underslond.thot this omount wos removed jn the Supplementory Budget.

To subscribe f or its rights the GOK would need 1o poy o toiol of Kshs 5.Sbillion to

receive further l5?.3mlllion new she.res in Kenyo Airwclys thoi ls required io

nrointoin 23% Shareholding: We proposd fhoi the tofol omount of Kshi 5.5 billion

be provided for in ihe 2012113 MTEF Budget for Jhe GOK to r'efoin the 237,

shoreholding

.2
J e Lo Rue- Ks 00 ton

In the'2Ol)/)2opproved budget ihere is o provision of Ksh SOOmiliion for equity

porticipotion in De Lo Rue, whichwos re'moved during supplementory budget.

The totol omount required for the Government to poy jor_ its shore of ocquiring

De Lb Rue is Kshs 7OOmillion. We ore'r:equesting ihof on omounf of Kshs

Zggmillion be provided in the2012/13 MTEF budget io coverfhe iotot cotrfroct

cost of Ksh T0Omiilion.

4 o Roilw roiion- Kshs 4.890

KRC requires o tofol of Kshs.4.B90 in the finonciol yeor 2012113 for comoleiion

of, ihe ongoing implementing of modernizoiion und ex\ponsion of ihe Rcil

Commuter Services.

.:.!.1:d
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5. Keniro P.oris Aufhoriiv- Kshs ?.360 billibn

Kenyo Ports Auii"loiity. sigrred o dredging works controct on l'5t Februory, 201 I

upoir for,.nol confirmoiion from Treoiury lhot the furrds would be foclored in

ihe 20.l l/.l2 Firronciol Yeor's Budget. The totol cost for tl-re projeci wos Kshs 5.2-

billion, though Kshs 1.4 billion hcs been releosed througlr tlte Porent Mirristry

theie is o bolo_rrce of Kshs 3.8 billion. However nb budgetory provisicin wos

mode in ihe 201.li]2 Finoncicr.t-Jeor.-We proposed fhot toiol omount of Kshs.

3.Bbitiion be focfore,l in l',u zoi:iijs sijusLt.

ln ocidiiion KPA is,irrrplementirrQ the Monrboso Port Developnrent Project (2nd

Coniciner Termirrol).Tiie contr'octor conrrot procded due to ihe presences of
ihe Project Aifected Persons (PAPs) on thp occess to the site. KPA requii"es Kshs

380 miltion for cbmpens'cition fo relocqte the PAPs ond giie occess to the
conirocior in the 2012113 niTEF Budget.

KPA. hos hod o long outstonding debt from the GOK of Kshs 680milliorr. ln'1994

KtA controcied lvi/S Di'edgco Kenyo limited to underioke nrointenonce
dredging for the Por1. The controct wos to be funded by the then Ministry of
Tronsport ond Co'mnrunicction. The receivoble hos remo.ined outstondirrg )n

the books of KFy', onct PiC hos reconrrlended that tlre Government cleors the
long oulstondirrg debi. KPA hos sent cl reminder . bosed on PIC

iecorrrffrendotion'ond requested for. Kshs 680miUion to be factbred in 2012/13

budget to c.leor the long outsfanding debt.

Furthermore KPA hos mode o request for dredging lunds to fociliioie
Development of liquefied I'loturol Gos (LNG) focility ond Gos Fjred Electricity

Generolion Plont (GFEGP) of Dongo Kundu oreg in Momboso requires funds. A
iotoI of KShs 4.5 billion will be required for both projects. This will be foce ll of
ihe dredging. ond moy be finonce through donor funds fronl Be.lgium..

Tofol requiremenf for KPA

Tofol cost- KShs Million Required in 2012/13

Ongoing DreclginE. 5,200 3,800

PAP 380 380

Outstonding Debt 680 680

Bdlgiurn
dredging

Funded 4,s00 4,500

Iotol r 0,760 9*360

3
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6. Lo ort- Ksh o

FolloWlng the lounch of the LAPSSET Project it is n_ece$sory lo provide resources

. in the MIEF Budget to fund ihe developmeni of the Lomu Por1. The finoncicrl

requirement foi the Port will be firmed up loter. The funds cbuld be provided

under the implementing Mlnistries.but,..the=cleporiment wishes 1o flog this
' -:^..1^ -., ,-^-;^^^

ir-:-7--i . '; Gi+Jt't-gt-flent to ovoid lclst minute surprises' '"iij--' ;r-'-:+rri' "'

oB n Co ns l-4 o

KBC hos rnode o .request for Government support omounting to,Kshs 
.l.4 

billion to

be opplied os foliows:- (i) Kshs lbillion to finonce,n:r1O1ot]on from Medium Wove

(MW) technology to Frequency Modulotion (FM) Technology ond (ii) Kshs

4gOmillion jo finohCe Public Broodcosting which is o public service obligotion. We

hove proposed o budgetory-provision of Kshs 1.4 billion \n tY 2012/13.

ol lso d Prod C d Kshs 2

The. issue of NCPB bolonce sheet resiructuring hos been 'outstonding for

sbmetimes. ll is noted lhot in )uly 2OO7 the MoA submiiied o.droft Cobinet
Memorondum which, omong other things, recommended thot ihe
Government should cornpensote NCPB for the olleged loss of Kshs.2.2 billion on

GOK instructions to sell moize of o lower price thon the purchose price. The

omount hos been outstonding in their books os funds, owed .by ihe GOK for

ln ordello oddr'e.i the current undercopiiolizotion of NCPB, ond considering

the key role.NCPB.ploys.in the sector the Boord requlres finonclol suppori by

the Governi-nent wiihln the MTEF Budget Fronrework.'We propose thot, o sum

of Kshs. 1.2 billion be foctor"g il the 2012/13 FinoncioI Yeor Estimotes qnd on

ridOitionot Kshs. 1 billion in 2013/14.

9 Ooen ndow Svslem f Kentrode)-Kshs 38 0 million

ln lhe oppioved budget,for 20.l l/.l2 ihere is o provision of Kihs 2OOmillion for

the Open Wlndow System Project- The totol omount required.for PhOse.one is

USD 4,435,351. An odditionol omount of Kshs 380 million is required to purchose

the' softwore. Kentrode hos inltioted the procurement process. We gre

requesting thot the odditionol omount of Kshs 3B0m be provided in lhe2012/13

MTEF budget io corter for lhe iotol tonlroci cost of Ksh 580 miliion 
. .. I

10. Notiono IOil Corporotion of .K enyq Kshs I 5 billion

NOCK requires GOK copiibl injection for troding ond moinly.for the exponsion

qf the retoil network. The Corporotjon hos.no'sloroge fociliiy in'MombosO.

which mokes .doing business for the cniy Stote oll morketer expensive on!

#E7

ou

%-r:5
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difiicuii.'Thei, hove ceen operoirng on .borrowed .fuhcis wl-riclr ore expdnsit,e.

This rvoulci increose profitobilily orrd uliinroieiy poyment to exchequer. We

[ffif,J;J:;oo'" 
thqt ihe omount or Kshs i.5 bittion be ptovided in ihe 2a12l1s

I l. Locn to KPCU- KShs 750 miilion

The Go.rernment negotioled o tull ond finol seitlement of Kshs S0Omillion wittr

KCB-f.qr:-the.rn t-g.lift the receivership of KPCU. Tlre bolonce of kshs 250m11[g:-n w.gs.,.-. .

intended to flnonce the restructuring ond tlre receivership.cost. This request wos.

not foctored in ihe F/Y 20.11i12 opproved budget,.due to budgetory constroini.

We.propose thot the omount of Kshs 750m be provided in the 201.2113 MTEF

I oon fn T=lkorn K L d - Kshs.5 bitti .)n

Telkom is still foced w,ifh serious finonciol problerns ond would require further

finonciol supporl from iti shorelrolders for tlre stobility of the Compony. The

Cornpony hos requested for on odditioncr[ shoreholder loqn of Kshs.5 biltion.

'13. Loo n to tDB- KSHS 500 m illion

IDB lros requested for GOK finoncial support in forin of Government loon of upto
o moxinrunr of Kshs 500 nrilliorr ^for on-lending to Srloll cnd N,4ediunr Size

Enterprises (SMEs).' The. request wos coFisidered' ond recommended through o
joint merno by DGIPE, DMD ond EAD but due to finon.ciol constrqint the request

hos not been tunded in the lost two subsequenf budget-yeors. IDB finqnciol
position hos notlimproved ond they hove mode o simiior request of o [oon of

Kshs S00mitlion in the 2012/13 MTEF budget.

This is. submitted for considerotion os req.uirements for odditiono['funding in the; '.
7012113 MTEF Budset.

ot e

CC: Permonent Secretory/Treosury

^6,B
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Finonciol Secretoty
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FROM : Investment Secretory

n
L.-rt-- rf\

RE: REVTSED BUDGET ESTIMATES -2012/2A1s-REQUEST FOR ADDTTIONAL FUNDlNG \444

this is in reference io CFos' memo on revised

.:
. , -l 

- 
,': - 

:

budget ref MOF/282/)B/O2'
*)< *i\.,

doted I 2th November,2012

f
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\.\_,r\

\ \-^'^c/L\ \

t
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11 .

Tlre deportmenl hos submitted botlr Recunent ond Developmenf Revised

Budget Estimotes for the finonciol yeoi'2012/,l3. However there were some

budgetory requiremerrts Which.were not provided Jor in the printed estinrole5

thol moy need considerotion os follorvingS:-

1. Kenyo Roilvrqvs Corporoiion- Ks hs 1.4 billion

ln.2Ol1/2012 printed estimotes_the budgetory ollocotion Joi' KRC wos Kshs 2.8

blition. Kshs I .4 wos disbursed during the yeor but Kshs 1.4 w'os not releosed

due to liquidity corrstroints lowords ihe end of the finonciol yeor ihough the

poyment hod been processed. lt wos therefore held os o pending bill to be o

first,chorge in the current FiYcs the Corporotion lrcd mode commitment. The

funds ore rree'ded for c'onrpletion.of the ongoing implemenJing of Comr-nuter

Roil Services.

e o Ports ho -N) 5 0 million

Kenyo ports Authoriiy signed o dredging works controct ot-t l.'t Februory, 201 1

upon formi:l confirmotion from Treosury tl-rot the funds would be foctored in

the 20l I /.12 Finonciql Yeor's Budget. The toiol cost for the' project wos Kshs 5.2

billion, though Kshs 1.4 billion hos been releosed ll-rrough' tlre'Porent Ministry-

f ere. is o bolonce of Kshs 3.8 billion. ln the burrent yeor's Budget there is on

ollocotion of Kshs 5OO million. We proposed'tfrot odOitionol omount o.f Kshs 5OO

nrillion bg foctored in the 20)2/13 Revised Budgei' :

/'1' \ \

I
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4. PLC din e

KpLC hos requested thqt the dividends orreors poyoble to Tre'osury be netted Off

ogoinst cloims of refund io- the. Compony. We propbse ihol Kshs 
.l.59 billion be

ollocoted to KPLC to be finonced by dividends withheld.

5. Loori to Telcom K. Ltd- 2.4 billion

Tl-re Cobiriet hos opproved the restructurinQ of Telcom Kenyo Ltd which includes

providing Shoreholders support to the compony of Kshs. l0 billion to be provided

prorote to the Shoreholders Shoreholding position i.e Kshs,5.l billion by Fronce

Telecorn (ET) ond Kshs'.4.9 billion by GoK.

So for FT hos provided iis shoreholders'loon bf Kshs.5.l blllion while GoK hos

proVided Kshs.2.5 billion lqoving o bolonce of Kshs.2.4 billion.

We. now fequest thot Kshs.. 2.4 billion be provided In tiie Supplenrentory

Estimotes.

This is submitted for considerotion os requiremenls for odditionol funding in the.

2012/ 13 Revised Budget.

z
of3,

Consolidoied Bonk of .Kenyo requires finoncioi support of Kshs 5Q0 million from

the GoK to boost the Bonk's copitol rotio in order to comply *!th the bonkilg .

Act ond Cbnkol Bonk of Kenyo Prudentiol Guideiines. The request wos mode

during the 201 2113.bvdget b.ut could not be provided for due to.budgetory

constroint. trhey hove indicoted the Bonk seriously needs the finonciol

s 1.59 bil

Thonk you

Esther Koimett, CBS

C C:, P ermo.nent S ecretory/Treosury

.2

: Finonciol Secretory
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We draw your attention to the pror;isions of th
Agreemeht between GoK and France Telecom,
shareholders of TKL.

zzlMar Ehiaz DATE '.22"d March, 2013

e P.estr

SA (Fr)
^/j--b

I1

O\

Please ,"F./t

Agreement provides for a further dil
GOK shareholding down to 30%. . \

?2 -F \9 \tl-= rt-

both 
*f,Q 

<
i \.r -,
13 \''

1L One of the pillars of the Restructuring Agreement w.as that both
shareholders would fund the operational needs of rhe company to
the tune of Ksh. 10 billion for FY 2012 pro rata to their shareholding
of 49%:51%. ln this regard FT provided their full po'rtion of Kshs.

It is noted that, in the event that the Government is. unable
provide the remaining Kshs 2.4 Billion the Restructuri

5.1 billion while GoK was only able to provide Kshs. 2.5 billion as w4
leaving a balance of Ksh. 2,4 billion. eSS

3. The agreement provides for a dilutio n to  oy.from the Governrnent Ha.'shareholding 
of 49% upon payment of the totzjl financial support of ir *,

Ksh 4.9 Billion. This is in consideration for FT writing off a significant r L r x-)
- r+ts*;E ""#ilortion of its shareholder loans in excess of (Kshs€811:1px--$; <- Lt- t--"c

g".^^'t ta-J

v 0,u
I
K*Bo

'tW9_
to r^r. * fng |'17' tl
ke \+39ution of 1O% which wil
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c- \r^-/
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Under the Agrqement, QoK has'up to 30.06.13 'i.e end of FY,

20L2/2013 to provide the balance. This is therefore to'request for

your approval to ehAble tlre Ministry of Fin.ance include if,"
outstandlng Kshs. Z.+ 

-gillion 
in the FY 2A1.2|2OL3 Supplementary.

Estimates 11.,.

ln the Evertt this amount is not provided, it is noted that GoK

shareholding in Telkom Kenya will Conie down to 3O%. Ole of the

implications of this dilution is that GoKwill have to cede one Board

position to FT. Currently GoK has four (4) Directors in the TKL

Boa rd

Submitted for yo-ur consideration and approval/guidance

Thank you,

E KOIMETT, CBS

ENT SECRETARY
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tro Director, BSD

.Director. EAD
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RE: REVI S ED B U D G ET rsrtnnnres -201 21 2013- REQU EST FOR ADDITI Or\*AL FU N DIN G

Ihii..is iri refererrce io CFOs' memo on revised budgel ref.'MCIF/2B2l18/02'
doted l21n l{overlbr=r, 2012

The deportment hos submiited both Recurrenl. ond Development Revised

Budget Estimotes for the finonciol yegr 2O12113. However lher'e were some

budgetcry requirenrents which.were not provided for in the printed estimoteS
thot moy need considerotion os followings:-

l. Kenvq Roilwovs Corporoiion- Kshs 
,l.4 billion

ln 201 i/ZOl2 printed estimotes the budgetory ollocotion for KRC wos.Kshs 2.8

billlon. Kshs l'.4 wos disbursed during ihe yeor but Kshs 1.4 wos not released

due to liquidiiy constroinis lowoids the end of the finonciol yeor though ihe

poyment hod been processed. li wos therefore held os o pending bill to be o
firsi chorge in the current F/Y os the Corporotion lrod mode commitment. The

funds ore needed for completion of ihe.ongorng implementing of Commuter

Roil Services

orts Aufh i50 m

Kenyo ports Authority signed a dredging works controct on I't Febrfory,201i

upon formol confirmc.lion from Treosury thot the f,unds would be foctored iri

the 20.1 I /12 Finonciol Yeqr.i B.uS:t The totol cost for the projeci wos Kshs 5.2

Uiition, though Kshs 1.4 biliion hos been releosed through ihe Porent Ministry-

there is o bolonce of Kshs 3.8 oillion. In ihe current yeor's Budget ilrei-e. is ':n
ollocotion of Kshs SOO niittion. We'proposed ihot odditionol ornount of Kshs 500

million be fcctored in jhe ZO 12 13 Revised Budget'
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Jr In on to s tid cnk of Ltd.- 500

Consolidoted Bonk of Kenyo requires finonciol support of Kslis 500 rnillion fiom

the GOK to boost ihe Bonk's Copitol roiio in oi'der to comply wiih the.bonking

Act ond Cbntrol Bonk of Kenyo Prudentiol Guidelines. The request wos mode

during the 20]2/l3.budget but cQuld not be provided for due to budgetory

constroint. Thqy hovg indicoted f he Bonk seriously needs - the finonciol

intervpntion.

4 Outst Divid ors 59 bilr

KpLC hos requested thoi ihe dividends orreors poyoble io'Treosury be netted off

ogoirrst cloims of.refurrd to the Compony. We propose lhot Kshs I .59 billion be

ollocoted to KPLC to be finonced by dividends.withhelcl.

I

5. 1 o e CO K 4 billio

The Cobinel hoj opproved ihe restruciurinQ of Telcom Kenyo Ltd which includes

providing Shoieholders supporl to the compony of Kshs. l0 billion to'be provided

: prorote to the Shoreholders Shoreholding position i.e Kshs. 5.1 billiorr by Fronce

Telecom (Fl) ond Kshs. 4.9 billion by GoK.

.So for'FT hos provided its shoreholders' loon of. Kshs. 5..l billion while GoK hos

provided Ksfrs. 2.5 billion leoving o bolonce of Kshs. 2.4 billion.

.We now iequest thot Kshs. 2.4 billion be provided in the Supplen-ientory

Estimotes.

This is submiited for considerotion os rqquirements for odditionol funding in the

2012/ 13 Revised Budget.

Thonk you

----- -i -.-t6,lher Koimeti, CBS

C C:, Permonent S ecretory/Treosury
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6. As 'a result of these challenges the company eroded its
shareholder value leading to insolvency. consequently the two
shareholders agreed on a restructuring process that was

.nplemented on 3]-.12.2012. Under this restructuring process

\,i) GOK converted its loans amounting to Kshs 6.9 Billion
into equity. Similarly, France Telecorn, converted a

proportionate a'mount based on their 51% shareholding
to equity,

(ii) FT wrote pff the balance of its loans in the region of Kshs
' 30 Billion in exchange for GOK agreeing to cede g% of its

shareholding.

(iii) . Both GoK and FT were to fund the conrpany to the tune
of Kshs 10 Billion for FY 2a12, FT fully funded its portion
of Kshs 4.9 Billion while GOK was only able to provide
Kshs 2.5Billion of irs Kshs 4.9Billion.

However,, Gol( has upto June 30'h 2013 to provide the bclunce
af Kshs 2.4 Billion. In the event GaK is not able to pfovide this
amount by the agreed deadline it witl cede a further J.0% of
shareholding. lt is therefore highly Iikely. that by 1't July 2013
GoK shareholding in TKL will crystallize at zo%. Under the
Memorandum & Articles of Association of the company this will
trigger the loss of one Board seat.

7. The performance of TKL is rove in the'short
term. Our view is that FT may not have figured out this market
and rnay in fact have given up on it. There are indications that
they are in the process of seeking a buyer for their stake. We
note'however that both Airtel and Yu liave also not been able
to achieve profitability although ther-e are indications that
Airtel is now on the right track and is being per.ceived as the
strongest competitor to Safaricom,

t

ISo 9OQ1:2Oo8
" C e r t i f i e d.


