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C IIATITPEITSON' S F'OREWORD
'I'l-re Statute l-aw (Miscellzu-)eoLrs Arnendments) Ilill, 2019 (National
Assernbly Rills No. 21) was published on 29't' March, 2O1g and
underwent trirst Il-eercling in the National Assernbly on 3rd April,
2019. Al1er: Irirst I{ezrding, the Bill was comrnittcd to relevant
Departrnental Cornmittces lbr review and reporl tc-r the I-Iouse
pursuant to tl-re provisior-rs of Star-rdir-rg Order 216(5)(c).

'Ilhe Natic'rnal Asserr-rbly thror,rgl-r locarl claily newspzrpers of 10tl'April,
2019 invited the public to make representatior-rs on the Bill. Members
of the public either ir-rdiviclually or representing institutions and
organizations submittecl rnemoranda which the Comrnittee took into
account while reviewing tl-re Bill.

'fhe Cornmittee helcl a total o1'tlrree (3) sittir-rgs considering the Bill
during whicl-r subrrissions Iiom stakeholders were considered. The
Committee considered and unanirnor:sly adoptcci its report on 3Otl'
April, 2O19. Minutes of all sittings of the Comr-rrittee on the review
o{'the Bill are annexed to this report.

13y virtue oI having a rnzi-iority number of statutes being arnended in
the Statute I-erw (Miscellaneous Arnenchnents) llill, 2O19 (Natioreal
Assernbly Bills No. 21), the l)epartn-rental Cornrlittee on Justice and
Legal A1'lairs was taskecl to Table in the Ilouse reports of all
Departmental Colr. rr- ittees therl considered the Bill. Volurne 1 of the
report is the report of the l)epartmental Corl- mittee on .Iustice and
Legal Affairs whilc Volunre 2 o1'the report corr-rprises reports of the
I.bllowing Departn-rerrtal Cornrnittees that also cor-rsidered tl-re Ilill-

1. Administration and National Security;
2. -I-ransport Public Worl<s and Flor-rsir-rg;
3. linvironrnent and Natural l{esources
4. Finance and National Planr-ring;
5. Sports, Culture ancl Tourisrn;

May I take tl-ris opportunity to express gratitucle to Comrnittee
Members fbr their resilience and devotion to duty which mzrde
review ol. the Bill successful. May I also express gratitude to the
Speaker and Clerk ol the Nartional Assembly I'or: gr-riding and
providing direction to Cornnrittees irr the discharge of their rnandate.
Finally, rnay I thank the secretariats l.br exernplar:y perforrnance in
providir-rg techr-rical and logistical support to Comrnittees. Indeed,
their roles were critical in the consideration of the Bill and
production of reports.
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On behalf of the Departmental Committee on Justice and Legal
Affairs and all Comrnittees that considered the Bill, it's my pleasure
and privilege to Table in the I-Iouse reports of the Cornmittees on the
Statute Law (Miscellaneous Arnendrnents) Bill, 20l9 $trational
Assembly Bills No. 21) pursuant to the provisions of Standing Order
1ee (6).

Signed

HON \VILLIAM CHEPTUMO. M.P.

Chairperson, Departmental Committee on Justice and Legal
Affairs
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This day of..a7 .-2019
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PART 1

1. PRr{E'ACE

1.1. Mandate of the Committee

1. The Departmental Committee on Justice and Legal Affairs
derives its mandate from Standing Order No. 216(5) which
provides for the functions of Departmental Committees inter
alta as follows-

(a) investigate, inquire into, and report on all rnatters
relating to the mandate, managerrrent, activities,
administration, operations and estimates of the
assigned ministries and departments;

(b) study the programme and policy objectives of
ministries and departments and the effectiveness of
their irnplementation;

(c) study and review all legislation referred to it;

(d) study, assess and analyse the relative success of the
ministries and departments as measured by the results
obtained as corrrpared with their stated objectives;

(") investigate and enquire into all matters relating to the
assigned ministries and departments as they may deem
necessary, and as may be referred to them by the
I{ouse;

(O vet and report on all appointrnents where the
Constitution or any law requires the National
Assembly to approve, except those under Standing
Order 2O4 (Cornmittee on Appointments)

(g) exarrrine treaties, agreelnents and conventions;

(h) make reports and recomrnendations to the Flouse as
often as possible, including recommendation of
proposed legislation;

(i) consider reports of Cornmissions and Independent
Offices subrnitted to the I{ouse pursuant to provisions
of Article 254 of the Constitution; and

I
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C) examine any questions raised by Mernbers on a matter
within its rnandate.

2. 'The Second Schedule o1'the Standir-rg Orders on Departmental
Corrrrnittees furtleer outlirres the Subjects of the Cornmittee, as

follows-

(a)
(b)
(c)
(d)
(e)
(o
(e)

Constituti onal affairs ;

The administration of law and Justice
The Judiciary;
Public prosecutions;
Elections;
Ethics, integrity and anti-corruption; and
Hurnan rights.

1.2. Cornmittee Membershin

3. Ttre Cornmittee was coustituted on 'fhurrsday, l4t" December,
2017 and cotnprises the 1'ollowing Flonourable Mernbers-

I

No. NAME, CONSTITU-
ENCY

PARTY

1 FIon. Williarn Chepturno, M.P. -
Chairperson

Baringo North Jubilee

2 Hon. Alice Muthoni Wahome,
M.P. - Vice Chairperson

Kandara Jubilee

J I{on. John Olago Aluoch, M.P. Kisurnu West ODM

4 I{on. Roselinda Soipan TuYa,
M.P.

Narok Counfy Jubilee

5 Hon. Charles Gitnose, M.P. I-Iamisi Ford Kenya

6 Hon. Williarn Karnoti Mwatnkale,
M.P.

Rabai ODM

1 Hon. Peter Opondo l(aluma, M.P. I{orna Bay ODM

8 FIon. Ben Orori Morrranyi, M.P Borabr-r Wiper
Dernocratic
Movement

9 FIon. Johana Ng'eno, M.P Errrurua Dikirr KANU

l0 I-Ion. George Gitonga Murugara, 'fharaka Democratic

o



M.P Party
11 FIon.

M.P.
Anthony Githiaka I(iai, Mukurueni Jubilee

t2 FIon
M.P

Gladys Boss Shollei, CBS, IJasin
County

Gishu Jubilee

13 I-Ion. Beatrice Adagala, M.P Vihiga
County

Amani
National
Congless

l4 Hon. Jennifer Sharnalla, M.P Special
Interests

Jubilee

15. I-Ion. John
M.P.

Mtrnene Wambugu, I{irinyaga Jubilee

t6 I{on. Japheth Mutai, M.P Bureti Jubilee

l7 Hon. Adan Haji Yussuf, M.P. Mandera West Economic
Freedorn
Party

18 Hon. John I(iarie Waweru, M.P Dagoretti
South

Jubilee

19. FIon. Zulelk]na Hassan, M.P I(wale Coungr ODM

t

I

l

,l

I

I

L

Il

1.3. Committee Secretariat

Mr. George Gazemba
Mr. Denis Abisai
Ms. Flalima Hussein
Ms. Fiona Musili
Mr. Omar Abdirahirn
Mr. James Macharia
Ms. Roselyne Ndegi
Mr. Hakeern I{irniti

Principal Clerk Assistant II
Principal Legal Counsel I
Clerk Assistant III
Research Officer III
Fiscal Analyst III
Media Liaison Officer
Serjeant-at-Arms
Audio Officer

4. Minutes of sittings of the committee in respect of the
consideration of the Bill are attached to this report as annexure 1.

II
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I'ART 2

2. INTIi.ODUCTIO N AND BACKGI1 C)T]ND

2.1 Memor':rn dum of obiects and I'easons of the Bill

5. f-l-re Bill seeks to amend tl-re follc>wing statutes relatir-rg to subiects
under the purview ol'the Departrnental Comrrrittee on Justice and
lL-egal AfI'airs-

(i)
(ii)
(iii)

(iv)
(v)
(vi)

Tlre Kenya School ol'Law Act (No. 26 of 2012)
The Legzrl E,ducation Act (No. 27 of 2Ol2);
The Kenya Law ILeforrn Cornmission Act (No. 19 of
2013);
'fhe Companies Act (No. 17 of 2Ol5);
Tl-re Insolveucy Act (No. l8 of 2Ol5);
'Il-re Court of Appeal (Organisation and
Adrr-rinistrzrtion) Act (No.28 of 20l5);

(i) The l(enya School of f,zrw Act, 2Ol2 (No. 26 of 2Ol2)

6. The Bill proposes to atnend section 4 to the I(enya School of Law
Act, 2072, to remove the current exclusivity er-r.ioyed by the Kenya
Scl-rool of Law and open up the licensing of other educatiot-t
providers to train persons to be adrnitted as advocates under the
Advocates Act (Cap. 16). The proposed aneendtnents also seek to
delete the provisions hitherto ernpowering the Kenya Scl-rool of
Law to deterrnir-re the adrnission requiretnents to the Advocates
1-raining Programlre as this is a function ol'the Couucil fbr I'egal
Educatior-r.

(ii) The Legal Education Act, ZO12 (No.27 of 2Ol2)

7. Tlne Bill proposes to amend sectior-r 8 of the l.egal E,dr-rcation Act
to regularise tl-re adrnir-ristration o1' tl-re pre-bar exatnination for
entry irrto the Advocates Training Progralnme. It also provides
lbr accreditatior-r o1' legal educatior-r providers fbr the purpose of
licensing of the Advocates Training Progran-Ime ir-r orcler to open
allow other institutions to offer the progralrtlne. I

I
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(iii) The l(enya Law lleform Commission Act,2013 (No.
L9 of 2013)

B. The Bill seeks to arnend the Act to give clarification on the
composition of the I(enya Law Reform Comrnission, and on the
authority mandated to appoint rnernbers of the Cornmission.

(iv) The Companies Act, 2Ol5 (No. 17 of 2015)

9. The Bill seeks to amend the Act to require companies to keep a
register of beneficial owners, and to provide fbr the particulars to
be included in the register. The Bill further seel<s to provide for
the convening of annual general meetings by registered
companies, and for the rranner in which directors of a cornpany
may allot shares in a cornpany or convert shares of the company
into security.

10. The Bill further seeks to amend the Act to reduce the
percentage of shares acquired by an offeror which may trigger
"squeeze-in and sell-out" of minority shareholders from from
ninety to fifty per cent.

(v) The fnsolvency Act, 2Ol5 (No. 18 of 2015)

11. The Bill seeks to amend the Act to specify matters a court rnay
take into consideration in granting an approval for the lifting of a
moratoriurn.

(vi) The Court of Appeal (Organisation and
Administration) Act, 2Ol5 (No. 28 of 2015)

12. The Bill seeks to amend the Act to provide for the period
during which the Court of Appeal will be proceeding on vacation.

13. The Bill does not concern county governments within the
meaning of Article I 10 of the constitution. The enactrnent of the
Bill shall not occasion expenditure of public funds.

I

t

I
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2.2 PTIrtI,I RCPA TICI I'A'TI()N TN TI{E ITI'VTEW OF' THE

BILL

14. Article i 18 (i) (b) of the Constitution o1'Kcnyzr provides as
follows: -
" Parl iantent,s hal l /ac il ita te pub l ic pctrt i c i.pat i o n and invo lvemen t
in the legi,>^lative and other busine.,,^.s of Parlictntent crncl it.s

Comntittees "

15. Standing Order 12'7(3) provides as lbllows-

"The Depctrtntental Contnti.ttee to wh.i.ch a Bill is conttnitted ,shctll

.facilitate public parti.citrtation and .sh.all take into account the
vi.evts and recomntendatic>ns ctf the ptrblic when the Cc-tntmittee
ntalces its recontntend.cttions tct the Ilou,^e"

t6 , In line with the Constitution and Star-rdir-rg Orders, the National
Assembly in the local daily newspapers of April lOth 2Ol9 ir-rvited
the public to make represel-rtations on the proposed ameudtrtents
in tl-re Bill as per annexure 2 of the report. Several rnetnbers of the
pr-rblic either ir-rdividr-rally or representing institutions and
organizations subn-ritted their views to the Cornmittee by way o1'

written and oral submissions.

17. The Cornmittee received written submissior-rs on tl-re proposed
amendr-rrents to the followir-rg statutes-

l

(i)
(i i)
(iii)

'fl-re I(enya School o1'Law Act (No. 26 of 2012)
The Legal Edr-rcatiorr Act (No. 27 of 2Ol2);
Tlre Companies Act (No. 1'7 of 2O15);

18 'fhe lbllowing stakel-rolders submitted written submissions -
(i) Bowrnans (Coulson I{arney LL.P law firrn);
(ii) Council of I-egal Education and the Kenya School of

I-aw;
(iii) The Institute o1'Certif-ied Secretaries, and
(iv) Ms. Tyler: I-Iawi Ayah.

'fhe written submissions received are coutair-red in annexure 3

of this report. rl

I
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PART 3
3. CONSIDERA TION OIT TT{E BILL BY TIIE COMMIT'TEII

AND P OPOSED COMMTTTEII, STAGE AMIINDMENTS

t9 . Having considered the Bill, clause by clause, the comrnittee
made the following recommendations incruding errnendments to
be moved during the corn,rittee of the whole Flouse -

3.1. THE NYA SCtrC) OL OF LA\v ACT TNO. 26 0F 2012\

I

I

3.1.1. Pronosed amend ment to sect on 4(2\ of t e Act

20. Section 4(2)

Delete and substitute therefor the following new subsection-

"(2) without prejudice to the generarity ol'subsectio, (l),
the object of the School shall be to-

(a)ensure the continuity of professional development fbr
all cadres of the legat profession;

(b)provide para-legal training;
(c)provide other specialised training in the legal sector;
(d)develop curricula, training rnanuals, conduct

examinations and confer acadernic awards; and
(e)undertake research projects and provide consurltancy

services' '

(i) Stakeholders, submissions

21. The council of Legat E,ducation and the I(enya school of Law
(through a Joint Memorandr-rrn) made the following submissions:

(a) Section 4 of the Act should not be amended because the
provisions of section 4(2)(a) are the core mandate of the
r{enya School of Law, that is, to train persons to be
advocates under the Advocates Act;

(ii) Committee's Observation

22- f'he Cornrnittee observed as lbllows-

I

i

I

t.
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(a) The proposed atnendtnents to the Kenya School of'
Law Act (No. 26 of 2012) were also inch-rded in the
Statute I.aw (Miscellaneous Ameudtnents) Bill,
2018 (Nertional Assembly Bills No. 12) ancl in its
Report to the Flouse, the Committee recorrlll-Iended
that all the auendrnents to the Act be re.iected;

(b) From the Joir-rt Mernorandurn of the Council o1'

I-egal E,dr-rcatiou and the Kenya Scl-rool of- f,erw both
institutions oppose the atneudtnent to sectior-r 4(2)
since tl-re atnencllnent will take away the core
mandate of the School: to train persons to be
advocates under tl-re Aclvocates Act;

(c) 'I-he arnencLnent will leave a lacuna ir-r tl-re training of
Ifersolls to be zrdvocates in Kenya as no instittttiotl
will have tl-rat tnattdate until it has been accredited
by the Council o1'Legal Flducation as envisaged in

- tlre-pr-opore-d nts to the I .etrval Ilclucat loll
Act;

(cl) 'fhe T'askforce op Legal Sector Refbrrns copstituted
by the I-Ion. Attorr-rry-General on 26't' Septernber
2016 had tertns ol'reference which includecl, among
others, the suitability and quality of legal edr*rcation
and prol-essional Iegal training, curriculurn,
standarcls, entry qualificertion criteria, and delivery
systems; the legal and institutioreal fi'ameworks for
regulatir-rg and licer-rsing legal education providers;

(e) The 'faskforce had cornpleted its work but the
Corrrnittee was not aware of the recolrllTlendations it
made as regards tl-re training of persons seeking to
becorne advocates in KenYa;

(1) The Committee, in its report on the Statute I-aw
(Miscellalreous Atrrendtrrents) 20l8 (National
Assernbly Bills No. l2) rejected the atnendt-uents.

(iii) Cornmittee's llecommendation
23. The Committee recomlrrer-rds that the ameudtneuts to the Act be

re jected

I
I
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24

(i.r) Rzrtionale for the rejection

The Con-rrnittee was of the opinion that-
(a) the arnendrnents are substantive in nature and

should not be moved by way of a miscellaneous
amendrnent-

(b) The Attorney General had constituted a Taskforce
ol-r legal sector reforms that was to address the
challenges on liberalisation of training of Advocates
and admission requirernents, which the Bill seeks to
address were part of the terms of reference of the
Tasklorce.

(c) The Taskforce had cornpletecl its work but the
Committee was not aware of any of the
recommendations it made as it had not been served
with a copy ol the Report ;

(d) There is need to urgently acldress the issues in the
Bill but this should be done through substantive
arnendrnents to the relevant statutes and
Regulations.

3.L.2. Pronosed amendment to section 16 of the Act

Section 16

Delete

(i) Stakeholders submissions

25

26. The Council of Legal
Law (through a Joint
submissions-

flducation and the I(enya School of
Memorandum) made the following

(a) Section 16 of the Act should be arnended by
deleting the words "set out in the Second
Schedule for that course" appearing
immediately after the words "admission
recluirernents" and substituting therefore the
words "prescribed by the Council of Legal
Education".

I
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(b) The rationerle f<>r this atnendrnent is that
following the proposed atneudments to
centralise admission requirernents to tl-re

Advocates Trair-ring Progratntne under the
Legal Edr-rcation Act and its Regtrlations, it
then becornes necessary to reword the
provisions of Section 16 to accord with the
rnandate <>1' the CLE under tl-re Legal
Edr-rcation Act

(ii) Committee's observ:rtions
27. The Committee observed as follows-

(a) The proposed atnendments to the Kenya School
of Law Act (No. 26 of 2012) were also included
in the Statute Law (Miscellaneolls Amendments)
Bill, 2018 (National Assembly Bills No. 12) and
in its Report to the [-Iouse, the Committee
recolrrmencled that all the artendments to the Act
be re-iected;

(b) Frorn the Joint Metnorandutn of the Cor-rncil of
Legal Edr-rcation and the I(enya School of [-aw,
both institr-rtions are of the view that section l6 of
the Act should be atnended to provide that
admission requirements shall be prescribed by the
Cor-rncil of Legal Edr-rcertion etnd not as prescribed
under the Second Schedr-rle of the Kenya School
of Law Act;

(c) The proposals by the Kenya School of Law and
the Council of Legal E,ducatiorr that section 16 of
the Act be arnended rr:n contrary to the proposal
in the Bill that section l6 be deleted;

(cl) The anchorage of adrnission requirements to the
ATP in an Act of Parliament is a tested and
important policy strategy ir-r regr-rlating entry into
the legal prol'ession and great caution should be
exercised before relegating that mandate to
regulations to rnade by tl-re Council o1' L,egal
Ildr-rcation'

(iii) Committee's recommendations

17
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28. Tl-re Corrltnittee recolrr-ncrrds thzrt the err-nencimcnts to the Act be
rejecte d

(iv) llationale for rejcction
29. The Clornrnittee was o1'the opinion that-

(a) the atnencltnents are substantive ir-r nature zrnd
should not be moved by way o[' a miscellaneous
amendrnent;

(t ) The Attorney General hercl constitr-rted a -faskl'orce
on legal sector relbrrns that was to address the
challenges on liberalisatiorr of training of
Advocates and zrdrnission requirements, which the
Bill seeks to address were part ol' the terms of
reference ol the 1'askfbrce;

(c) 'fhe Taskforce herd cornpleted its work but the
Comrnittee was not aware of any of the
recomn-lendzrtions it made as it has not been served
with a copy of the Report;

(d) 'fhere is need to urgently address the issues in the
Bil I but through substantive amendrnents to
relevant statutes ar-rd Regulations.

3.1.3. Pronosed amendment to Second Schedule of the Act

30. Second Schedule

Delete

31
(i) Stakeholders submissions

. The Council of Legal Educ:rtion and the I(enya School of
Law (through a Joint Memorandum) rnacle the following
l'ecomlnendations-
(a) The Second Scl-redule should be arnended by deleting

paragraph (a) ar-rd (b). -fhe justification for the arnendment is
thert the provisions ol' the Seconcl Schedule of the Kenya
School of Law Act relate to admission requirements which it
is proposed irr the Bill that tl-rey be anchored in the Legal
Education Act 2012.

(ii) Committee's observations
'fl-re Committee observed as follows-

(a) The proposecl arnendrnents to the I(enya School
of Law Act (No. 26 of 2Ol2) were also included

I

I

I

l

32
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in tl-re Statute L,aw (MiscellaneoLls Atnendtnents)
Bill, 2018 (National Assernbly tlills No. 12) and
in its Report to the [-{ouse, the Committee
recornmended tl-rat all the ermendtlents to the Act
be re.jectecl;

(b) That the Seconcl Schedule sets or,rt the acltnission
recluirements to the Advocates 'frainir-rg

Programlne as [bllows-

(l) A person shall be adr-nitted to the School if

(a) having passed the relevant examination of
any recognized university in Kenya holds, or
has becorne eligible for the conferntent of the
tlachelor of I-aws Degree (t,L.B) of thelt
ur-riversityl or

(b) having passed the relevant exartinations ot
a university, university college or other
institutions prescribed by the Council of Legal
Edr-rcation, holds or has becotne eligible for the
conferment of the Bachelor of L,aws Degree
(Lt,.B) in the grant of that university,
university college or other institution-

(i) attained a
requirements for
university in Kenya;

ITIII-IIITIUITI
adrnission

entry
toa

I
t

(ii) obtained a minimutn gracle B (plain)
in English Language or Kiswahili and a

rrean grade of C (plus) in the I{enya
Certificate of Secondary E,ducation or its
equivaler-rt; and

(iii) has sat and passed the Pre-Bar
examination set by the School.

(c) 'l-hat the l-Iigl-r Cottrt of I(enya in Petition No.
398 of 2Ol7 anN en a versus th
School of Law interpreted the meaning of the
above Secoud Schedule to the el'l'ect that the
students who had attended University str-rdies in

I
I
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Kenya and had obtained the rninirnurn entry
requirements as set out ir-r the Schedule were
exernpted {iorr-r sittir-rg fbr the Pre-I-Jar
exarnination. 'fhc Scl-rool had interpreted the
provision as requiring all students to attend the
P re-Bar E,xarn i nertion;

(d) Tl-re anchorage ol'admission requirernents to the
A'fP in an Act o1' Parliament is an important
policy strategy in regulating entry into the tegal
profession and grezrt caution should be exercised
before relegating that merndate to regulations to
made by the Council ol'f,egal Education;

(e) 'fhat it is importetnt to serl'eguard the requirement
in the Second Scl-redule to the Act that persons
seeking adrnission to the ATP must hold
bachelor's degrees in law fiom recognized
universities and also that such persons must meet
the minimum acadernic requirements for
admission to a pr-rblic university in I(enya;

(f) -fhe reqr-rirernent thert persons seeking entry to the
ATP n-rust hold bachelors clegrees in law is an
irnportant public safegr-rarcl frorn Iaw schools
which rnay adrrit persons without the degree into
the A'fP and yet the persons will be leIl in a
professional jungle after completion of the
programrne becatrse they can not be admitted as
advocates by virtue o1' the provisions of section
13 of the Advocates Act which stipulates that one
can not be adrnittecl as an advocate without
having qualified for the conf-ennent of a degree in
law;

(iii) Committce's recommendations
33. The Corrrrnittee recommends that the arnendrnents to the Act be

rejected

34
(iv) Rationale for rejection

The Comrnittee was of the opinion that-
(a) the amendrnents are substantive in nature and

should not be moved by way of a rniscellaneous
amendment;

I
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(b) 'l-hc Atlorlrey Gcneral had constitutec'l a '['askforce

ol1 legal sector refortns that was to ercldress the
challcrrges o11 liberalisatior-r of trainir-rg of
Aclvocates and zrclrnission requiretnctlts, which the
Bill seeks to address were part ol- 1he terll"ls of
rel'ercuce ol- the 'l'askf'brce;

(c) l'[-re 'I'zrsklbrce l-rzrd completcd its work but the
Comtnittcc wers not aware ol' zrl-ty of the
l-ecoutlt-renclations it rnade as it has t-tot been served
with a col)y ol thc Report;

(cl) There is need to urgently adclress tl-re issues in the
Bill but thror-rgh substantive amendt-uents to
relevant statutes and Regulations.

3.2. TI{I' LE AI, f'DUCATI()N AC'f- 20t2 (NO. 27 oI] 2012)

3.2.1. Prooosed zrmendment to section 8( 1) of the Act

35. 34. [nsert the Ibllowirrg ncw paragraph imrlediately zrller'
paragrapl, (l) -

'(g) administer the pre-bzrr exarr- ination I'or enl,ry ir-rto the
Advocates Training Progralrlnle"

Sta keholders' subm issions

36 'fl-re Council of t.egat llcluczrtion ernd tl-re Kenyzr Scl-rool o1'[-aw
(thror-rgh a Joir-rt Memoranclr-rrn) proposed an amerlclmeut to inscrt
thc words "fbr candidates who l-rc>ld foreigr-r cluralif icatiot-ls itt law"
ert thc elrd o1'the proposcd l-lew paragraph. The rationale lbl' their
arnendrnent is that the B i Il proposes to regulan'ize the
administrzrtion o1' the pre bar examinations fbr entry to the
advocates trainir-rg progratx mc.

a-
-)l Ms. -fyler Flzrwi Ay:rh, 2l student at Ri:rra I-Jnivcrsity,

<>plrosed the zrrnenclment erncl reliecl orr the case of Aclrictn Kantt.ttho
N.jenga v Kenyct Schoc>l o.f'[,au, (Pctition No. 398 of' 20l7) where
tl-re I-tigh Court hacl helcl that sturdents who hacl atter-rded

LJr-riversity studies in Ker-rya ancl hacl obtained the tninimut-t-t entry
recluirernellts as set out in the Second Schedule ol' the Ker-rya

Scl-rool of l,erw Act (No. 26 o1- 2012) were exetnptecl fior-r-r sittil-rg
Ibr the Pre-Bar exarr. inertion. 'l-hc School had interprctecl tl-re
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38

provision as requiring al I str:dcnts tcl attend the Pre-l.lar
llxanr ination. Ms. 'liyler conterrclecl thzrt iI' the prol;osed
ar-nendmer-rt is enI'orced, thus reir-rl'crrcing tl-rc pre-bar requirement,
tlre existence of the Aclrictn Kamolh<t \ienga case will rnean the
existence ol unreasonable ancl unjtrstillecl discrimir-ration not -jr-rst
1o students who studiecl law locally but zrlso to lbreign students.
Ms. -['yler proposes tl-rat there are less rcstrictive mezrns of
achieving the purpose of condurcting pre-Bar examination to
foreign students: one, the rnandatory requirement that fbreign
stucler-rts sr-rbrnit their docurnents to Courr-rcil o1- Legal Educzrtion
Ibr recogr-rition; ancl two, tl-re requirement that Itrreign str-rdents
subnrit their docurnents to Kenya National Qualifications
Authority for eqr-ratiore ol'their certillcates to the I(enyan system's
equivaler-rt.

(i) Com mittce's olrservations
'fhe Cornrnittee obser:vecl as lbllows-

(a) l-hat Parliamer-rt hzrcl in 2O14 vide the Statr-rte Law
(MiscellaneoLls Amenclr-ner-rts) Act, No. 18 of 2014,
arnenclecl the Second Schecltrle to rnake the Pre-Bar
Examinatior-r mzrndatory Ior all czrndidates seeking
aclrnission to the A'I'P;

(b) That the I-ligh Court of Kenya in Petition No. 398
of 2O17 Adrian Niensa vcl'sus the I(enva School
of Law interpretecl the rnearring of the amended
Second Schedr-rle to the effect that students who had
attended University studies ir-r Kenya and had
obtained the minirrlLlrll entry requirernents as set out
in the Scl"reclule were exernptecl ft'orn sitting lor: th.-.
Pre-Bar exanrination;

(c) 'fhert the submissions by the CI-E arnd the KSL were
that the Pre-Bar cxerrninatior-r be done only by
candidates who hold lbreign clegrees ir-r law only;

(cl) 'l'hat sr-rb-iecting only holders ol'Ibreign law degrees
to the Pre-llar E,xarnination will arnount to
r-rnf usti[-red discrirnination against the prospective
ATP str:clents who attended foreign law schools;

(e) The amendment is an irnportant rncchanist to sieve
ancl determine tl"re suitability o1'candidates seeking
erdmission to the ATP;

I
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(0 'fhe Pre-lJar
compulsory to
the A'I'I'};

Examination shor-rld be made
all candidates seeking admission to

(ii) Committee's recommendations

39. 'fhe Cornrnittee recoll-rmencls that the arnendlrrents to the Act be
rej ectecl

(iii) Rationale for rejection

40 The Cornmittee was of the opinion that-
(a) the arnendrnents are substantive in nature and

should not be moved by way of a rniscellaneoLls
arnendment;

(b) The Attorney General had constituted a '['asklbrce
on lcgal sector reforms that was to address the
challenges on liberalisation o1' trerining of
Advocates and admission rBquirerrlents, which the
Bill seeks to address were part of the terrns of
reference of the Taskforce;

(c) The -faskforce had cornpleted its work br-rt the
Comrnittee was not aware of any of the
reconlnendations it rnzrcle as it has not been served
with a copy of the Report;

(d) There is need to urgently address the issues in the
Bill but through substantive arnendrnents to
relevant statutes and Regulations.

3.2.2. Etoposed 4mendment to section 8(2) of the Act
41. lnsert the

paragraph (a) -
fol lowing paragraph irrrmediately after

"(aa) accreditatior-r of legzr.l edr,rcation providers [br the
pLlrpose of licensing of the Advocates 'f'raining
Programnle"

(i) Stakeholders' submissions

new
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42 . The Council of Legal Ecluc:rtion and the r{enya school of
Law (through a Joint Memorandum) proposed an affrendment
to delete the proposed new paragraph (aa) and to amend the
existing paragraph (a) by inserting the words "oI. the Advocates
Training Prograrnme" imrnediately afler the words "for the
purpose of licensing". The existing paragraph (a) provides for
"accreditation of legal educatior-r providers for the purposes of
licensing". The justification that was given for the amendment is
that the Bill proposes to give the Council the mandate to license
legal education providers to ofler the Advocates Training
Prograrnme in l(enya.

43
(ii) Committee,s observations

The Committee observed as follows-

(a) The amendrnent seeks to liberalise the training
of advocates by errpowering the Council for
Lega| Education to accredit institutions to
offer the programlrle, a respollsibility currently
exclusively vested in KSL;

(b) That the KSL ancl CLE were in support of the
arnendments but suggested an alternative
drafting approach to the issue;

(c) The amendment seeks to grant the CLE an
unfbttered discretion to accredit legal
education providers to offer the ATp and there
is need for proper safeguards to be put in place
before the mandate is operational.ized.

(d) The amendment will leave a lacuna in the
training of persons to be advocates in I(enya as
no institution will have that rnandate until it
has been accredited by the Council of Legal
Education as envisaged in the proposed
amendments to the Legal Education Act

(iii) Committee's recommendations

44- The Cornmittee recofflmends that the arnendrnents to the Act be
rejected

(iv) Rationale for rejection
The Cornrnittee was of the opinion that-

I
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(a) the aulendtrtents are
shor-rld not be moved
ermenclment;

substantive in nature zrnd

by way of zr rniscellaneous

(b) 'fhe Attorney General herd constitr-rted a 'laskl'orce

on legal sector reforms that was to address the
cl-rallenges on libererlisation of training of
Advocates ancl admission requirements, which the
Bill seeks to address were part of the terms oF

reltrence o[' the T'askforce;

(c) 'l he Tasktbrce helcl cornpleted its work but the
Cornmittee was not aware of any of the
recofirfflerldations it rnade as it has not been servcd
with a copy of the lLeport;

(ct) Tl-rere is need to lrrgerrtly zrcldress the issues in tl-re

Bill br-rt through substantive atnendments tc)

relevant statutes ancl Regulations.

3.2.3. f)roposed amen dmen t to section 8(3) of the Act
46. Insert the word "all" imrnediately belbre tl-re word "legal"

appearing in paragraph (a).

(i) Stakeholdcrs' submissions

47 , The council of Legal Eclucation and the l(enya School of
Law (through a Joint Metnorurndum) agreed to the proposed
arnendrnent. 'fhe justilication given was that the Bill proposes to
require the Council of t.egarl Edr-rcation to set standards l'or all
legal education and trerining programmes in Kenyzr.

(ii) Committee's observations

48. The Cornmittee observed as fbllows-

(a) The aruendtrrent bestows on the Council of Legal
Educatiorr the responsibility of making Regulations
witl-r respect to tl-re aclmiss.ion recluiretnents o1'

persons enrolling in all legal education progralTlmes;

(b) TI-re requirements ltrr aclr-nission ipto tl-re Advocates
'frailir-rg Programrne are or-rtlilecl ir-r the Secold
Schedule of the Kenya School of Law Act, 2Ol2
whicl-r the Bill proposed to delete;

T

I
25



I

(c) 'fhe anchorage of aclmission requirernents to the
ATP in an Act of Parliarnent is an irnportant policy
strategy in regulating entry into the legal profession
and great caution should be exercised before
relegating that rnandate to regulations to rnade by
the Council of Legal Education;

(d) That it is irnportant to safeguard the requirement in
the Second Schedule to the Act that persons seeking
admission to the ATP rnust hold bachelor's degrees
in law frorn recognizecl universities and also that
such persons must meet the minimum academic
requirements for admission to a public university in
I(enya;

(e) The requirement that persons seeking entry to the
ATP must hold bachelors degrees in law is an
important public safeguard from law schools which
rnay admit persons without the degree into the ATP
and yet the persons will be left in a professional
jungle after completion of the programme because
they can not be admitted as advocates by virtue of
the provisions of section 13 of the Advocates Act
which stipulates that one can not be admitted as an
advocate without havireg qualified for the
conferrnent of a degree in law;

(iii) Committee's recommendations

49. The Committee recomrrends that all the amendrnents to the
Act be rejected

(iv) Rationale for the rejection

50. The Cornmittee was of the opinion that-
(a) The amendrnents are substantive in nature and

should not be moved by way of a miscellaneous
amendment;

(b) 'fhe AG had constituted a Taskforce on legal sector
refonns that was to address the challenges on
liberalisation of training of Advocates and
adrnission requirements, which the Bill seeks to
address were part of the terms of reference of the
Taskforce'

I
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(c) 'fhe Taskforce had cornpleted its work but the
Cornmittee was not elware of any of the
recorrrffrendations it rnade as it has not been served
with a copy of the Report;

(d) T'here is need to urgently address the issues in tl-re

Bill but through substantive amendrnents to tl-re

relevant statutes and Regr,rlations.

3.3. THtr KENYA LA\ry REFORM COMMTSSION ACT (NO

19 ()F 2013)

3.3.1. Prorrosed amendment to section 8(l)(b) of the Act
5 l. Delete the expression "Cerbinet Secretary" and substitr-rte

therelbr the expression "Attorney-General".

(i) Rationale for the amendment

52. Section 8 of the I(enya Law Refbnn Cornrnission Act (No. l9
of 20 l3) provides fbr the cornposition of the Comrnission. The
amendment to section 8(l) (b) is to assign appointive power to the
AG and not the Cabinet Secretary.

(ii) Stakeholder's submissions

The Cornrnittee did not receive any views frorn Stakeholders

(iii) Committee's observations

53. 'fhe Con-rmittee observed as follows-
(a) Section 2 of the Kenya Law Reform Commission Act

defines "Cabinet Secretary" to lnean the Cabinet Secretary for
the time being responsible for rnatters relating to law reform;

(b) Kerrya has not had a Cabirret Secretary for matters
relating to law refbrrn, justice, ancl other functions which would
have been traditionally performed by that Cabinet Secretary;

(c) Various Acts of Parliarnent rnake reference to Cabinet
Secretary to rrean the Cabinet Seoretary for the tirne being
responsible for r-natters relating to justice and these Acts

I
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include, among others, the Legal Aid Act (No. 6 of 2016),
Legal Education Act (No. 2"7 of 2012);

(d) In Petition 238 o1- 2016, George Bala versus Attorney-
General l2ol7) eI(LR, the Petitioner had challenged the
President's executive order where the Attorney-General had
been assigned portfolio responsibilities and functions relating
to the Council of l-egal E,ducation. The Court made a
declaration that that whereas the respondent the Attorney
General, is a member of the Cabinet, he is not a Cabinet
Secretary and therefore cannot, where to do so would be

contrary to an Act of Parliameut, perform or purport to perform
the functions specifically reserved for a Cabinet Secretary
under any piece of legislation;

(e) I-Jnder the current section 8(1) of the I(enya Law Reform
Comrnission Act, the Attorney-General has the power to
appoint several other members;

(f) Under the heterpretations and General Provisions Act (Cap- 2),
there are two terrns that have been defined: "Cabinet Secretary"
and "the Cabinet Secretary" as follo

"Cabinet Secretary" means a person appotnted as a Cabinet
Secretary of the Government of l{enya under the Constitution,'

"the Cabinet Secretary" mearts the Cabinet Secretary for the
time betng responsible for the nxatter in question, o( the
President where executtve authority ts retained by him:

Provided that for the purpose,s qf the administration of laws
relattng to the legal sector, the expresston shall, subject to any
assignment under Arttcle 132 (3) (c) qf the Constitution,
inc lude the A ttorney-Generctl.

F{owever, under the I(enya Law Reform Comrnission Act, the
term defined is "Cabinet Secretary" and not "the Cabinet
Secretary".
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(g) Although the amendrnent seeks to vest appointive powers
to the Attorney-General, the Kerrya I-aw Reform Commission
Act should be arnended surbsterntively to resolve a nur-nber ol'
issues ir-rclr-rding:

er. I{esolvir-rg the interpretationzrl challenges in the
clefinition ol' the term "Cabinet Secretary" by
amending the section 2 ol'the Kenya Law Relbrn-r
Comrnission Act;

b. Aclclressing ref'erences to ttre Cabinet Secretary in
the Act vis-d-vis the role of the Attorney-General in
the Act.

(iv) Committee'srecommenclations

54. -fhe Cornrnittee recommer-rds that the proposed arnenclrnent be
re jected.

a) Rationale for thc ction

55. 'l'he (lomn-rittee rejectecl the arnendment for the following
reasons:

(a) 'fhe amendrnents are substantive in nature and
should not be rnoved by way of a rniscellaneous
arnendrnent;

(b) A substantive arnenclrnent wotrld address the lacuna
thzrt the amendment seeks to fitl while at the saffre time
adclressing ancl clarifying the role of the Cabinet Secretary
and the references rnade ir-r the Act instead of piece-meal
arnenclments.

(c) Although in the George Bala case, the case
concernecl a challenge raised on the President's executive
order where the Attorney-General had been assigned
portfolio responsibilities ancl functions relating to the
Council of Legal llducartion, and the amendrnent seel<s to
respond to tl-ris, the arnendment rnay still be challenged in
court if the role of the Cabinet Secretary is not addressed
through substantive arnendments and not rniscellaneous
arnendnrents.

osed amendmcnt to section 8(1)(c) of the Act3.3.?. P ron
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56. Delete zrncl substitute therefor the following new paragraphs-

"(c) one member, being an Advocate o1. the I{igh Court of
I(enya, nominated by the f,aw Society of I(enya arrd appointed
by the Attorney-General;

(ca) one rnember, being an officer in the O1l-rce of the
Attorney-General, appointecl by the Attorney-General."

(i) Rationale for the amendment

57. Section 8 of the Kenya Law Reform Cornmission Act (No. 19
of 2O13) provicles for the composition of the Comrnission. The
amendment seeks to clarify on the composition of the I{enya Law
Refbrm Commission.

(ii) Stakeholder's submissions

58 The Comrnittee did not receive any views from Stakeholders
(iii) Committee's observations

59. 'fhe Committee rnade the following observations-
(a) Section 8(1)(c) of the Act provides for "t\^/o persons

appointed by the Attorney General, of whorrr one shall
be an advocate of the Fligh Court of Kenya nominated
by the Law Society of I(enya, and the other an officer
in the Office of the Attorney General";

(b) 'fhe amendment is not substantive but has been
redrafted by splitting the provision into two par:agraphs
in order to provicle clarity.

(iv) Comrnittee's recommendation

60. 'fhe Committee agrees to the proposed amendment because it is
not substantive and provides clarity on the cornposition of the
Commission under paragraph (c).

3.3.3. Prorrosed amendment to section 8(4) of the Act

Delete

(i) Rationale for the amendment

6 1. The arrendment seeks to delete sr:bsection (4) of section 8
because the subsection has been rendered superfluous by virtue of

t
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the amenclrnents proposed to the previous section 8(1). Subsection
4 malces reference to oI'ficers fi'orn the Otfioe of the Attorney-
General ir-r relation to rnernbers refbrred to in subsection (1) (b)
and (c). The rnembers in paragraphs (b) eiud (c) are metnbers
appointed thror,rgh an open and competitive process and another
nominated by the LSK respectively.

(ii) Stakcholders submissions

62. T'he Cor-nmittee did not receive etny views on the proposed
amendment.

63

(ii) Committee's Obscrvations
'fhe Committee tnade the following observations:

(a) The proposed deletion of section 8(a) of the Act is
not substantive and corrects an error since it provides that
the rnembers reI'erred to in perragraphs (b) and (c) in
surbsection ( I ) shall be officers Itorn the Off-rce of the AG
or the respective State Departrnent, as the case may be,
and a representative Ii'orn the [-aw Society oF Kenya; ancl

(b) -fhe proposed deletion ol- section 8(a) in line with
the arnendrnent to section 8( I) (c) which the Committee
has agreed to renders subsection (4) nugatory.

(iii) C<lm mittee's llecom mendation

64. The Committee agrees to the proposed dcletion of section 8(4)
because it seeks it is superfluous when reerd together with sectiou
8 1(a) ar-rct (b) o['the Act.

3.3.4. Pronosed amendments to sectio n 1l (9) of the Act

65. Delete

(i) llationalc for the amendment
66. Section I I ol' the Act provides [br: the erppointtnent ol'

chairperson and mernbers. Section I l(9) which is proposed to be
deleted provides that "until after the f-rrst general elections under
the Constitution, the Presiclent shal[, in the appointment of
chairperson or merlbers of the Commission, corrsult the Prirrre
Minister".

t
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(ii) Stakeholders submissions

67 The Committee did not receive any views frorn stal<eholders
(iii) Committee's observations

68. The current section l1(9) of the Act is redundant by virtue of
et'fluxion of time and shor,rld be deleted.

(iv) Committee's Recommendation
69. The Committee recommends that the proposed amendrnents be

agreed to.

3.4. THE COMPANIES ACT. 20ls (NO 17 OF 2015)

3.4.1. ro osed amendment to

70. Insert the following new sub-paragraph immediately after sub-
paragraph (iii) 

-

"(iv) requires the consent of all members to add a
new rrrelrrber."

7t
(i) Sta keholders submissions

Bowmans opposed the arnendrnent for various reasons

(a) The proposed new extension to the definition
of a private company is unconventional and
irnpractical;

(b) The onus for the deterrnination of the type of
consent (ordinary, special or unanirnous) required to
effect an admission of a new merrber/irevestor by
way of transfur of shares or subscription for
shares/equity is a matter solely to be deterrnined by
a company's mernbers in its articles of association.
Private cornpanies opted to delegate that power to
boards of directors.

(c) The Cornpanies Act, 2Ol5 cannot purport to
legislate the internal workings of a company to the
exclusion of the doctrines of freedom of association

I
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and privity of contract that have underpinned private
company lbrrnation for centuries;

(d) 't'he atnendmcut vacates the power o[' tl-re

board o1' directors , if given the authority by the
Articles of Association or by resolution of the
mernbers (as currently provided in the Cornpanies
Act) to approve translbrs of'shares and allotrtent of
shares to a new tnember by requiring that the
company at general meeting must unanimously
zrpprove that transfer or allottnent ofl shares to a new
member.

(e) I-,arge portiolls of the powers of directors will
becorne redundant and unworkable in the
Compernies Act if this new clefinition is approved;

(I) 'fhe amendment has the practical and legal ef'fect
that one persoll holcling only oue share can veto the
admission of Rew- nretnbers-who rnay-be intendi,-t& ---
to invest letrge sLlltls for the development of the
company and tl"re situation where members of a

private company disappear or die would greatly
complicate 1[is- makir-rg it in-rpossible to develop
the company while it subsists;

(g) Where shares are held by norninees or by other
cornpzrnies this would require that consent of
persor-rs in those entities tnust be obtained before tl-re

right can be exercisecl--- again greatly and
Llnnecessarily cornplicating the operation of private
companies;

(l-r) -fhe provision is a cletet'rent to investtnent and
will be harmful to Kenya's econotnic and
developrnent agenda.

72. The L-rstitute oI Certified Secretaries opposed the amendment
for the following rezrsons:

(a) 'fhe proposal uses the words "ne\ry metnber" which
is not dellned in the Act. There is orrly a passing rel''erence
of the salne in the title o1' sectiou 90l. It is not used
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anywhere in tl-re C)ompanies Act including in the contents
of thc said section 90i hence it is misplaced.

(b) -fhe interrtion ol' the proposal is practically
irnpossible which will lead to legal absr-rr:dity fbr reasons
that thc expectatior-rs Iitr: unanirnity or cousent o{' all
rnernbers ffIay not be attzrinable. That is why there are
provisions in the Cotnpalries Act dealing with how
decisions are carried out by trrernbers whether sirnple
rna.jority througl-r ordinary resolution or defined super
rnajority whicl-r is above the simple rnajority (most oflen
put at 75o/o or such other higher number than 5Oo/o)-

IJnanirnity will always lead to deadlocked positions in
companies which may hzrve adverse conseqLlences in the
con-rmercial worlcl and may lead to disputes arising Irorrr
deadlock ir-r tl-re runtring ol'compernies.

(c) In the zrltcrnative, should this provisions be retained,
then it should be arnended to provide as follows: "restrict
the acldition of a new ntcmber". In our opinion this will
zt-ccolTuTlodate other provisions in the Qompanies Act such
ers section 329 wl-rich provide for proceclure of allotment
whose conseqLlences lrray inclr-rde new members being
added.

(d) 'fhe requiretnent lor consent of all mernbers is likely
to caLrse a lot o[' hardship ancl burden on running of
businesses.

(e) As a tnatter of comperrative analysis, sorrle of the
progressive -iurisclictions including South Afiicer and IJI{
Iiom where our Comparnies Act was borrowed heavily do
not have such restrictive requirements.

(ii) Committee's observ:rtions

'fhe Cornmittee tnade the ['ollowing observatiotls

(a)The amendtnent seel(s to ermend section 9(1Xa) of the Act
in the description of private companies ernd tnal<es it a
l'eature of a privatc compzrl-Iy that it shzrll reqr-rire the
consent of all metnbers t<.l acld a new metnber-
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(b) The prc>posed amendment is substantive and should
not have been rnoved through rniscellaneous
arnendments;

(c) The submissions by Bowrnans and the lnstitute o1'
Certifled Secretaries l'aise pertinent legal challenges that
may arise il the arnendrnent is perssed;

(d) The recluircment of consent ol' erll members of a
priverte company in order lbr a new rl-lernber to be zrdded
to the priverte company is onerr>us whereas there are no

.f r-rstifiable reasons for such et requirement;
(e) The amendrnent, if approved, will necessitate

amendrnents to other provisions in the Cornpanies Act.

(iii) Committee's Recommcndation

74. T'he Cornmittee reconrrrends ttrat the proposed arnendrnent be
rej ected.

(iv) Rationale for r:e.iect.ion

7 5. T'he Comrnittee re-iected the proposed arrrendrnent for the
['bllowing reasons:

(a) 'Ihe proposed errnendrrrent is substerntive and shoulcl
not have been rnoved througl-r miscellaneous
arnendments;

(b) 'fhe amendment triggers pertinent legal challenges
that may zrrise if the amendnlent is passecl;

(c) 'fhe requirernent of consent of, all rnembers of a
private colrpany in order fbr a new member to be aclded
to the private colnpany is onerous whereas there are no
jr,rstil=rable reasons for such a requirement;

(d) Tl-re amendrnent, if approved, will necessitate
amenclments to other provisions in the Companies Act.

3.4.2. f)r'onosed amendment to section 93(1) of the Act

76. Delete the expression "which shall include inlbnnation relating
to benet'icial owners of the company, il'any".

35



T

(i) Stakeholders submissions
71. Bowrnans agreed to the proposed arnendrnent as it reverts to

the original wording of section 93(1) under the cornpanies Act.

(ii) Committee's observations

(a) The amendrnent seeks to arnend
subsection ( 1) to remove references to a
register of beneficial owners which is
being provided fbr separately in the
proposed New Section 93A;

(b) Section 93 of the Companies Act
provicles for a company's obligation to
keep register of rnernbers.

7 B r h e c o m,. i,, i 3 
i].. 

o *,?# [ 
t 

llx..' :,*T.'## :] H:Xl m e n t b e
agreed to.

3.4.3. Pronosed am endment to section 93(2) (c) of the A ct

79. Delete

80
(i) Stakeholders submissions

Bowmans opposed the arnendrnent for the fbllowing reasons:

(a) The removal of the requirement to enter the date on
which a shareholder ceases to be a shareholder in the
register of records will create disparity ire the cornpany's
books that are unclear;

(b) The register of members is relied upon by the
Registrar of Cornpanies, the courts, officers, rnernbers of
the company and members of the public who lnay rely on
the register to determine who the current mernbers of the
company are;

(c) The register of rnembers is prirna facie evidence of
all matters stated in section 105 of the Companies Act,
2OI5, including title to the shares. This therefore requires
that the register of mernbers should be a cornplete record
and a'one-stop shop' record for all matters relating to the
shareholding o1' the company.
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(ii) Committee's observation

-fhe Cornmittee rnacle the {ollowing observations

(a) 'I'he tlill proposes arnendment ol'section 93(2)(c) of
the Act to remove the requirement that a oonlpany shall
enter in its register of metnbers the date on which any
person ceascd to be a tnetnber;

(b) The proposeci amendrnent ren-roves the r-rtility of
having record ol'thc date on whicl-r any person ceased to
be a mer-nber ol'a company;

(c) Owing to the reasons given by Bowntans'
opposition of the atnendtnent, the requiretnent to keep a
record on the date on which any person ceased to be a
member of a company shoulcl be retained.

(iii) Comrnittcc's recommendation
82. 'fhe Cornrnittee recomrrends that the proposed atnendtnent be

re.iected.

(iv) Rationale for rejection
83. 't'he Committee rejected the proposed amendrnent for the

fbllowing reasons:

(a) The proposed atnendrtent removes the utility of
having record o1'the date on which any person ceased to
be a mernber o1'el company;

(b) The infbrmation on when a person ceased to be a

member of a cotnparly helps the Registrar o['Corrpetnies,
the court, ol'ficers, ntembers of the cornpany and metnbers
of the public to detennine current rnetnbers of a corlpany;

(c) Section 105 of the Cornpanies Act provides that the
register of rnernbers of a con-Ipany is evidence of the
matters required or authorised to be inclucled in it and
therefore herving all the necessary infbrrnation, including
date of cessertion of tnembership, is important.

3.4.4. Pronosed amenclment to scctio n 93(8) of thc Act

84. I)elete the expressior-r "which shall include ir-rlbrrrration relating
to beneficial owners of the cotnperny, if any".
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(i) Stakeholders submissions
85. Bowmans agreed to the proposecl arnendment as it reverts to

the origirral wording o['section 93(1) under the companies Act.

(ii) Committee's observations

(a) The arrrendrnent seeks to arnend subsection (8) ot'
section 93 of the Act to rernove references to a
register o{' beneficial owners which is being
providecl Ibr separately in the proposed New
Section 93A.

Section 93 of the Cornpanies Act provides for a
company's obligation to keep register of members.

(iii) Committee's Recommend:rtion
86. The Corntnittee recolnmends that the proposed amendrnent be

agreed to.

3.4.5. Pron osed new section 93A to the Act

87. Insert the following new section immediately afler section
93-

Division 2A 
- 

Register of Beneficial Owners

Company to
keep register
of benel=rcial
owners.

93A. ( 1) E,very company shall keep a
register of its beneficial owners.

(2) A company shall enter in its
register of beneficial owners,
information relating to its beneficial
owners as prescribed in the
regulations.

(3) A company shall lodge with the
Registrar a copy of its register of
beneficial owners, within thirty clays
after completing its preparation.

(4) A company other than a public
liste<l company shall lodge with the
Registrar a copy of any amendrnent
to its register of beneficial owners
within fourteen days after making

I

I
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the arnendment

(5) tl' a con-rpany f,zrils to comply
with a requirement of this section,
the company, and each of ficer of the
colxpany who is ir-r deferult, cotntnit
an of{'ence and on conviction are
each liable to a fine not exceeding
five hundred thor:sand sl-rillir-rgs.

(6) [f-, after a company or anY of its
ol'ficers is convicted of, an offence
under sr-rbsection (5), the company
continues to fbil to comply with the
relevant requiretnent, the company,
and each officer ol'the corrrpany who
is in default, commit a further
offence on each day otl which the
lailure continues etnd on conviction
are eerch liable to a f-tne not
exceeding fifty thousancl shillings
1'or each such ofl'ence.

88. Bowmans agreecl to the proposed amendlnent as the proposed
new section creates a different regirne for the registcr of beneficial
ownership frorn the general register of rr- etnbers under section 93
of the Cornpanies Act. I-Iowever, they observed that subsection (2)
requires there to be Regulations which have not been published
and until they are, they propose that the sectiot-l should be
suspended. 'fhey also observe that the new section as well as the
regulations should be introduced in a n-reasured lnanner as there
are still a pumber of concerns aroLlnd the draft regulations being
considered. They pointecl out their concerns to include:

-['he non-inclr-rsive nature of the deI-rnition
o1' a beneficial owner which does not
consider listed compauies;

ll 'l-he level c'rf disclosr,rre and who it is
applicable to needs to be carefully
cor-rsidered (disclosure of private
information which is protected under the

s
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Constitutior-r, data of chilclrer-r and I'oreign
citizens);

llt. D isclosr-rre thresholds ;

TV Capacity of the Cornpanies Itegistry to
enforce the proposed provisions as it is
not a law enforcernent agency burt a
co llator of infbrmation;

v Adequacy of inforrnation requested. It is
not possible for the law to fully define
what information is needed for law
enforcernent agencies to effect
investigations on beneficial ownership;

Lack of clarity with respect to the
information requested in the draft forrns;

v1l. Duplicity of information; and

-fhe possible extraterritorial effect of the
law

vtll

89

(ii) Committee's observations
-fhe Cornmittee rnade the following observations:

(a) The proposed new sectio. 93A seeks to provide for
the register of beneficial owners separate from the general
register of members under section 93 of the companies
Act. The proposed new section 931t is also tied up to
amendrnents to subsections (1) and (8) of section 93
which had references of the register including inforrnation
relating to beneficial owners o['the company;

(b) A separate register of beneficial owners from the
general register of mernbers unlike in the current state
where it is mixed, will provide uncluttered reference for
any persons who rnight need the inforrnation;

(c) Subsection 2 in the proposed new section provid.es
an opportunity for regulations to be made on the kind of
information to be enterecl fbr beneficial owners and
Regulations may not be made unless such a power is
provided for in the parent Act;

I

I
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(iv) C<lm rnittee's lleco m rnendation

90. The Committee recorrlrends that the proposed atnelldtnent be
ergreed to.

3.4.6. Pronosed ncw scction to the Act

91. Insert the [bllowir-rg new sectior-t irnrnediately after section
27 5-

"Annual General Meeting"

275A. (1) Ilvery colxpany shall convene a general meeting
once ayear-

(2) Subsection ( 1) does not apply to single member
cornpanies.

(:l) 'l'he Registrar rnay, on the application of the corrrpany or
f,or any otl-rer reerson the Registrar thinks llt, extend the
period ref'erred to in subsection (i) even if, as a result, the
period is extended beyond the calendar year-

(4) A company that lails to cornply with this section commits
an offence and is liable to a fine not exceecling one hundred
thousand shi ll ings' '

(i) Stakeholders submissions

92. Ilowrnzrns opllosed the arnendment for the following reasons

(a) Tl-re Cornpernies Act at present cloes not cotnpel
private cotnpanies to hold an AGM in every year. A
private colrrpany is at tiberty to call for a general meeting
and/or create a reqr:ireurent to have the general rneeting ir-r

every year under its articles of association;

(b) 'fhe requiretnent I'br: a general rneeting was repealed
by the Cornpanies Act, 20I5 when the colnpulsory
business to be transacted at the AGM, whicl-r was a

rrainstay uncler the repeerled Cornpanies Act (Cap. 486)
was no longer requirecl under the Companies Act, 2015;

(c) There is no longer corlpulsory business to be
transacted at a generzrl t-neetiug for a private coulpzrny as

41



would be the czrse i{' the srnall cotnpzrnies exception on
preparing annuzrl acconnts were to be apptied;

(d) Only public oompanies are mandated to have the
general meeting because the Companies Act prescribes
mandatory business that must be transacted at the general
meeting including the appointrrrent of directors, approval
of financials, fixing of remLtneration ol' auditors,
considering auditors report, directors report, etc;

(e) 'fhe requirement for private companies to have a
general meeting also fell away when the written
resolutions o1' shareholders were recognised under the
Companies Act which suff-rce for the shareholders to pass
any business tl'rey wish in the interests of the company.
This ensures that tl-re lrranagement of the cotnpany as a
private enterprise is retained by its members and
managernent;

(O The original intentior-r behind the Companies Act not
requiring an AGM or compulsory business to be
transacted ert an AGM was to ease the cost and
administrative burden on private companies and promote
ease of doing business in Kerlya.

(g) There is no practical efficacy to legislate annual
general meetings in a private company as it reintroduces
cost ancl delay fbr private business.

93. The lnstitute of Certified Secretaries agreed to the proposed
new section because it seeks to give greater clarity.

(ii) Committee's observations

The Committee observed as fbllows-

(a) The proposed new section 275A requires all registered
companies (except single tnetnber cornpanies) to
convene annual general meetings once ayear.

(b) The proposed new section 27 5 A to the Companies Act,
2Ol5 was also ir-rcluded in the Statute Law
(Miscellaneous Amendrrents) Bill, 2018 (National
Assernbly Ilills No. 12) and in its Report to the l-Iouse,
the Committee recolrlrrrended that the proposed new
section 2751* to the Act be re-iected;
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(c) The provision relates to tl-re convening ol' an Annual
General Meetirrg and proposes to penalise companies
that fail to convene al1 AGM every year as recluired;

(d) Section 3 l0 of the C)ompanies Act provicles for
convening o{' rleetings as mandatory for public
cornpanies and the penalty {br a defar-rlting comperny and
its officers is set at a fine not exceeding one rnillion
shillir-rgs.

(e) 'fhe n-rles and standzrrds expected of public companies is
higher and rrore stringent than those applicable to
private companies and single rnernber compzrnies;

(f) The reasons given by Bowrnans opposing the proposed
new section 275A were compelling and in tar-rclern with
the Cornneittee's reasons t-or reiection of the proposed
new section in its report to thc House in 2O I 8;

(g) A review of other comparzrtive jurisdictions such as
Ar-rstralia and UK reveal that private cornpanies zrre not
compelled to call for Annual General Meetings. Pr-rblic
cornpanies on the other hernd must hold ernnual general
meetings and as such, the filing of annual rettrrns with
the Registrar of cornpanies is sufficient proof of
compliance with the law.

(iii) Comrnittee's llecommend:rtion

94. The Cornmittee recon-urrends that the provisior-r be rejected

(iv) Rationale for the rejection

95. The Committee was of the view tl-rat section 3 I 0 of the
Cornpanies Act already provicles fbr the convening ol'an Annual
General Meeting I'or public cornpanies and is sufficient to
salbguard the interest ol' sherreholclers.

3.4.7. Proposed arnendment to section 329(1) of the Act
96. "( 1) Delete and substitute therefor the followirrg

subsection-

I
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(1) I'he directors of a cornpany may exercise a power of
the cornpany to-

(a) allot shares in the cornpany;
(b) grant rights to subscribe for or to convert any

security into shares in the cornpany, only if they
are authorised to do so by er resolution of the
company.

(i) Stakeholders submissions

97. Bowmans opposed the proposed amendrnent fbr the following
reasons:

(a) there is no apparent or immediate need to delete the
authorization fbr allotment fiorn the articles of
association;

(b) Most companies formecl in Kenya, including those
that have adopted the Model Articles of Association in
the Cornpanies Act,2015, make provision for allotrnent
by directors. This allows for expediency in the
management of the company by giving the directors
authority to issue and allot shares as per the articles of
association without having to revert to the shareholders
for authority to issue and allot further shares.

98. The lnstitute of Certified Secretaries opposed the proposed
amendment for the following reasons-

(a) There will be an internal inconsistency with section
329 (3) (b) (i) of the Act if the proposed amendment to
section 329 is carried since section 329(3) (b) (i) refers to
the authorization derived from the company's Articles of
Association;

(b) Section 329 was lifted verbatirn from section 551 of
the UI( Companies Act 2006; as a rnatter of practice,
whatever apprehension that tnay arise (whether held by
the Registrar or any other party) by retaining the
authorisation frorn the Articles (i.e by retaining the
section as it is) can be cured by the Registrar giving
practice directions which require that a resolution of both
the members and the Board be provided for purposes of
allotmentI
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99. The Institute of Certified Secret:rrics proposed the [ollowirrg:
either the ermendrnent be re.jected or iF it is retained, then secti<>rt
329(3) (b) (i) should be deletecl. '['hcy have also proposecl that the
worcls "only if they are authoriscd to do so by a resolution of' the
compzrny" should be separate ['ror.n paragraph (b) so thert the
ex1;ression should apply to both pzrr?rgraphs (a) and (b).

(ii) Cornmittec's Observation

100. 'l'he Clon-rrnittee rnade the lbllowing observations:

(a)'fhe amendment seeks to limit the circumstances under
which directors of a comperny may allot shares in a
cornpany or convert shares ol'the company into security
only il'they are authorisccl to clo so by a resolution of the
corl-lpzlny;

(b) As it is presently in the [aw, the director:s of' a
conlpany nray exercise the powers to allot shares only iI'
ar:thorized by either tl-re Articles o1' Associatior-r or a

resolutior-r of the comperny. Thc proposed errnendrnent
would en-rpower the directors to rnake allotrnents of
shares using a resolutior-r only;

(c) The proposed amendnrent removes the oplion of the
Articles of Association ol' zr con-rpany authorizing the
allotment of shares;

(cl) Tl-rere is no apparent or irnmediate need to remove
the option of authorization Ibr ztllotment from the ar:ticles
o['association of a company;

(e) f'he arnendmer-rt will necessitate an arnendment to
section 329(3)(b)(i) so as to cure the internal consistency
since thc provision re{'ers to authorization fi'on-r the
company's Articles of Associerti<;n.

(iii) Cornrnittee's Recommenclation

l0l. T'he Committee recomlrlends thert the arrrendrnent be re-iected
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(iv) Rationale lor rejcction

102- The Comr-nittee re.iected the proposed arnendrnent for the
following reasons:

(a) 'fhe existing provision provides the directors of a
colrrpany the power to allot shares in the company if
either they are authorized to do so by a resolution of the
cornpany or if the Articles of Association of the company
do So, an option which provides flexibility in the
operations of the company;

(b) The proposed arnendment removes the option of the
Articles of Association of a company authorizing the
allotment of shares and it will be a requirernent for the
directors to revert to shareholders to get authority to issue
and allot further shares;

(c) There is no apparent or immediate need to remove
the option of Articles of Association o1' a company
authorizing the allotrnent of shares;

(d) The amendment will necessitate an amendment to
section 329(3)(b)(i) so as to cure the internaI consistency
since the provision refers to authorization from the
company's Articles of Association.

3.4.8. Pronosed arnendment to section 329Q\ of the Act

103. Delete the words
conditions".

"and r-lay be unconditional or subject to

(i) Stakeholders submissions

l04. fBowmans opposed the proposed arnendrnent because the
shareholders of a company, as the owners of the company, are
allowed to delegate any power or action to the board as well as
direct the conditions, if any, under which shares in the company
rnay be allotted by the board of directors. This power, Bowmans
contended, cannot be derogated by statute and therefore the
deletion is not well considered and should be struck from the Bill.

(ii) Committee's Observation

I
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105. The Committee rlade the following observertions:

(a) The zrrlendrnent seeks to clelete the latter part ol- the
provision in section 329(2) of the Act which provides that
the authorizatiot't granted by a company to its directors to
allot shares "r11ay be unconditional or subject to
conditions";

(t ) After assessir-rg the .jtrstificertion by Bowmerns, the
Cornmittee was c>l'the vicw thert the proposed etmendrnent
curtails the shareholders of a company in the in the
manner in which they would want the shares in the
corrpany to be allotted;

(c) The purpose ol'subsection (l) woulcl be cleleated iI'
the authorization by the shareholders does not give the
shareholders latitr-rde to give conditions;

(d) 'fhe shau'eholders oI' a cornpany, as owllers ol' the
company, are allowed to delegate any power to the board
and to give their conclitiorrs.

(iii) Committee's recommendation

10(r. 'fhe Corrrmittee recomlnends that the arnendment be rejected

(iv) Rzrtionale for rejection

l07. -I-he Cornrnittee
[.bllowing reasons:

re.jected the proposed amenchnent tbr the

(a) [t curtails the shareholders of a corrpany in
the manner in which tl-rey wor-rld want the shares
cornpany to be allottecl;

the ir-r

in the

(b) 'l-he pr-rrpose ol'sr-rbsection (l) would be del'eated il'
the authorization by the shzrreholders does not give the
shareholders latitude to give conditions;

(c) 'fhe shareholders ol' a cornpany, as owners of tl-re
company, are allowed to delegate any power to the board
and to give tl"reir conditior-rs.

I
T
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3.4.9- Pt'onos erl zr rncnclrne nts to section 6ll(2\ (zr). 61I (2) (b).
6tr 4)ra )- 611 4)(b) of the Act(

108. Delete the worcl "r1inety" wherever it zrppcerrs and substitute
therel'or the worcl "fi{1y".

(i) Sta kcholders submissions

109. Bowmans opposecl tl-re proposed errnendrrrent. 'fhe provisions
with respect to sqlleeze in and sell olrt are a [."y rninority
shareholder protection rnechanisrn to prevent majority
shareholders I'ron-I oppressing rninority sl-rareholders in a company
in the event ol'a buy-ourt. Ideerlly, squeezc-out etnd sell-out rights
cannot be exercisecl until zr. bidder holds both gOo/o of the shares to
wlriclr an ofl.er relates, and 9Oo/o of the voting rights carried by
tlrose shares. 'fhe zrcqr-risition process is only triggered if l0o/o or
less of the minority shareholclers do not wish to sell their shares to
the oI'feror. T'his ensLlres that the largest possible opportunity is
alforded to rninority shareholclers to sell-or-rt.

110. Further, Bowmerns inclicated tl-rat the proposed arnendrnent now
seeks to trigger an zrcquisitior-r if 5Oo/o or less of'the shareholders of
the shares on of{br do not wish to sell their shares to the of'feror.
This vacates any rninority protections under tl-re Companies Act.
'l-he uew provisions will rnost likely leacl to erbuse of rights of
rninority shareholclers and wor,rld Ii[<ely be cl-rallenged under law
as oppressior-r. T'he minority protection rights have long been
protected by the courts and these prir-rciplcs have cleveloped over
many years of przrctice and court interpretation. 't'his proposed
amendrnent will bc liable to challenge in the courts.

111. E,nglish, Canaclian, cotlrlrron law ar-rd indeed most legal systerrs
in the world set a thresl-rold at 9O%o and there is no.justification in
reducing the level.

| 12. The
50o/".

Capiterl Merrkets Authority would object to re-basing to

113. The provisions are likely to make schernes ol'arrangement and
other thresholds in the law thzrt are set at75o/o reclunclant.

I 14. The provisions zrre Llnworkzrble ancl will seriously
I(enya's erttractiveness as an investment clcstination.

underrnine
This is an

J
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Llnworkable and unacceptable proposal and. should be strtrck from
tl-re Bill.

I 15. The lnstitr-rte of Certil'iecl Secrctaries opposed the ameudtnent
since the proposal to reduce the threshold from 9O'% to 50%o ft>r

exercise of the squeeze-in or sell-out rights as the cztse nlay be
does not reflect thc positior-r in some of the advanced.jurisdictions.
Tlre III-J has given a directive for et threshold of between 9O%" to
95o/o (Germany, I;rance, Netherlancls, Belgiurm, Cz.ech Republic
lrave a threshold of 95o/o) while ir-r lhe USA the threshcilcl stands at
9Oo/o. South Al'rica also rnaintains zr threshold of 9OoA.

I16. '['he lnstitute flurther indicated tl-rat as a matter of policy, if the
tl-rresholcl is reduced it is likely to have very drastic consecluences
in terrns of privatization o1'public companies in Kenya as a result
of, the ease ol squeeze-out oL minority shareholders. 'fhey
ther:elbre proposed that a conservative tl-rreshold be rrrainterined at
9Oo/o.

(ii) Committee's Observation

l17. TI-re Corntnittee tnade the [i:llowing observations:
(a) 'fhe amendtrrents seek to reduce the percentage o['

shares acquirecl by an ol'feror which may trigger
"squeeze-in and sell-out" o{' rninority shareholders frotn
ninety per cent to fif'ty per cent;

(b) These are substautive atnendtnents and shoulcl not
have been contained iu miscellaneous affIendrnents;

(c) 'fl-re efIect ol'thc proposed amendmeut woulcl be to
relrrove the rninority shareholder protection offered by the
requirement of a bidder to have 90o/o of shares;

(d) Comparative jr-rrisclictions in tnost corlnlonwealth
countries and the LJK and Canada have placed their
tlrresl-rold at 9Oo/o ol'shares lbr br-ry-outs;

(e) 'fhe potentizrl ol' abuse in case the
arnendrnent is carried will be tnost lilcely ancl
sub.ject to litigation.

(iii) Corn mittee's recom menclation

proposed
would be

I
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I 18. The Con-rmittee recon'rmends tl-rat the amendrnent be rejected

(iv) Rationale for rcjection

119. The Cornrnittee rejected tlee proposed arrenchnent for the
following reasons:

(a) 'fhese are substantive arnendrnents and shor-rld not
have been contained in rniscellaneous arrrendments;

(b) The effect ol'the proposed arnendment would be to
remove the minority shareholder protection off-ered by the
requirement of a bidder to have 9Oo/o of shares;

(c) Comparative jurrisdictions in rnost comrronwealth
countries and the UK and Careada have placed their
threshold at 9oo/o of shares for buy-outs;

(d) The potential of abuse in case the proposed
amendment is carried will be most likely and would be
subject to litigation.

3.4.10. Prooosed arnendments to section 615(3)(a)(i)- 615(3)
615 4 t) I 61s a ll of the c

120. Delete the
"fifty".

word "ninety" and substitute therefor tl-re word

(i) Stakeholders sutrmissions

l2l. Bowmans indicated that sections 615(3)(aXi), 615(3) (a) (ii),
6l,s(4) (b) (i), 61s(5) (a) (i), 61s (s) (a) (ii) of the Act which are
proposed to be arnended to delete the word "ninety" and substitute
therefor the word "fifty" are non-existent in the Corrpanies Act.
Bowmans indicated that they have assumed that the Bill proposed
to arnend section 615(3) (b) (i) instead of section 615(3) (a) (i),
section 615(3xb)(ii) instead of 615 (3) (b) (i), section 615 (5) (b)
(i) instead of 615 (5) (a) (i), and section 615 (5) (t ) (ii) instead of
section 61s (5) (a) (ii).

122. Even if the proposed amendrnents had refbrred to the correct
provisions, Bowmans opposed the arnendrnents for the salrre
reasons they had given in the previous arnendrnents.I

i
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123. The provisions arc likely to rrrake schemes of arraugetnent and
other thresholds irr tl-re lar"w that are set aL 75o/o reduudant.

124. The provisions are Llnworkable and will seriously undermtne
Kenya's attractiveness as an investment destination. This is an
unworkable ar-rd unacceptable proposal and should be struck frotn
the Bill.

(ii) Committee's Observzrtion

125. f'he Cornmittee rnzrde the following observations:
(a) The proposed amendtnents to sections 6t5(3)(a)(i),

6ls(3) (a) (ii),6rs(4) (b) (i),61s(s) (a) (i),61s (s) (a) (ii)
of the Act contained typographical errors and were meant
to refer to sections 6 I 5(3)(b)(i), 615(3Xbxii),
615(s)(bxi), and 6l 5 (5)(b)(ii) ol'the Act, respectively;;

(b) The arnendrnents
sl-rould not have been
arnendrnents bill;

are substantive in nature and
contained ir"r a miscellaneous

(c) 'fl-re etfect o{'the proposecl amendments would have
been to remove the minority shareholder protection
offered by the requirement ol' zr bidder to have 9OYo of
shares;

(d) An analysis o1' the prevailing practice irr
cornparative -ir-rrisdictions in tnost cotrtmonwealth
countries and the IIK atrd Canada have placed their
threshold at 9Oo/o of shetres ltrr buy-outs;

(e) 'fhe potential of abuse by rnajority shareholders to
rninority shareholders wot-rld be tnost likely be high and
would be subject to litigation.

(iii) Committee's recommendation

126. 'fhe Corr-rrnittee recolllrllends that the arnendment be re.jected

(iv) Rati<lnale for rejection
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127. The Comrnittee rejectecl the proposed amendment for tbe
following reasons:

(a) The proposed ermendments to sectior-rs 615(3)(a)(i),
61s(3) (a) (ii),61s(4) (b) (i),61s(s) (a) (i),61s (s) (a) (ii)
of the Act conterined typographical errors and were meant
to refer to sections 615(3)(bxi), 6l 5(3xb)(ii),
615(5XbXi), and 615 (5xb)(ii) of the Act, respectively;;

(b) The arnendments
should not have been
amendments bill;

are substantive in nature and
contained in a rniscellaneous

(c) The eff-ect o1 the proposed amendments would have
been to remove the rninority shareholder protection
offered by the requirement of a bidder to ttave 90Yo of
shares;

(d) An analysis of the prevailing practice in
comparative jurisdictions in most corurlonwealth
countries and the UK and Canada have placed their
threshold at 9Oo/o of shares for buy-outs;

(e) 'lihe potential of abuse by majority shareholders to
minority shareholclers woulct be most likely be high and
would be sub-iect to litigation.

3.4.LL. Prono sed amendments to section 624 (3) (c) of the Act
128. Delete and substitute therefor the fbllowing new paragraph-

"(c) it does not have ffrore than twenty-five ernployees."

(i) Stakeholder submissions
129. Bowmans agreed to the proposed amendment because it may

retlect the state of the econorry at present.

(ii) Committee's observation
130. The Cornmittee observecl as lbllows-

(a) The amendrnent seeks to reduce the number of ernployees
that a company should have in order to qualify as a small
company from fifty to twenty-five;

I

I

I
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(b) The description ol' a corrpany as a srnall company is
aclvantageoLrs to that con-rpany since such description
entitles it to the application ol' the sr-nall companies
regirne wl-rich has less onerolrs 1-rnancial reporting and
zruditi rrg rcqu i rernents ;

(c) 'fhe proposed ar-nendrrent woulcl take away benefits
enioyed by srrrall companies wl-ro employed between 26-
50 employees who will no longer clualify as small
cor-npanies illthe amendrnent is passed;

(cl) 'I-he econonly is unclergoing a harsh perioct at tl're mornent
and as such the amendrnent will make the operational
environment of srnall companies ernploying 26-50
ernployees rrore difficult as they will no longer qualify
lbr pref-erential treertment under the srnall companies'
regirne.

(iii) Committec'srecornmendation

131. 'fhe Cornmittee recolllmencls that the amendrnent be re.iected

(iv) Rationale for rejection

(a) The amendments erre substantive in nature and should not
have been contained in a miscellaneous amendrnents bill'

(b) 'fhe proposed arnendrnent would take away benefits
enjoyed by sn-rall cornpanies who ernployed between 26-
5O employees who will no longer qualily as srnall
cornpanies i1'the arnendment is passed;

(c) 'fhe economy is undergoing a harsh period at the moment
and as such the amendment will rnake the operational
environment of srnall companies employing 26-50
employees more difficult as they will no longer qualify
for preferential treatment uncler the small companies
regirne

3.5. THII TNSOLVE,NCY AC'T- (NO. 18 Of. 2015)

3.5.1. Prorrosed new section 560.4. to the Act

T

t
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132. Insert tl-re
s60-

following new section in-rmediately after section

New
Considerations for
approval to lilt
moratorium.

560A. When considering whether
to grernt approval under section
560, the court may in perrticular
take into consideration 

-
(a) the statutory purpose of the

aclministration;

(b) the irnpact of the approval on
the applicant particr-rlarly
whether the applicant is likely
to sulfbr significant loss;

(c) the legitirnate interests of the
applicant and the legitimate
interest of the creditors of the
colrrpany, giving the right of
priority to the proprietary
interest of the applicant; and

(d) the concluct of the parties.

(i) Stakeholder sub missions

133. The Cornmittee did not receive any views frorn Stakeholders.
(ii) Committee's observation

(") The amendrnent seeks to provide factors that the courts
will take into account when considering whether to grant
approval to lift a moratorium under section 560 of the
Act.

(b) The Committee observed that the arnendrnent was
reasonable since it seeks to Iist factors that the courts will
use when considering whether to grant approval to lift
rnoratoriurn under section 560 of the Act.

(iii) Committee's recommendation

134. The Committee agrees to the proposed amendment

osed amendment to section 615 (

i

3.5.2. Pron
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135. Insert the words "irrcludir-rg a contract of a loan or other credit
or finance facility fbr thc ber-rellt o{' the cornpany ernd necessary
I'or the continuatiot-r of any business o[' the ootnpatly,"
immediately after the wot'd "colttract".

(i) Stakeholdcr submissions

136. The Committee dicl r-rot receive any views I'rom Stakeholders.
(ii) Committee's observation

137. (a) Section 615 of the Act provicles ['br the rcrnuneratiou and
expenses o1' an aclrrrir-ristrzltor o1' a company when his or her
appointment has er-rclecl. fhe proposed zrtnendrtent to subsection
(4) seeks to include to alnounts payable in respect of a debt or
liability arising or-rt ol' a contract a contract o1' a loan or other
credit or finance lacility fbr the benef-tt of the company and
necessary I'br the coutinuation o1' any br-rsiness of the company.
'l'his amendment fills a gap where there could have been a
contract of a loan enterecl into by the administrator hence it should
be a charge on ancl payerble or,rt of property over which the former
administrator l-racl control imrnediately be I'ore the ter:ln ination.

I 3 8. (lr) 'f he Comtrr ittee observed that tl-re atnendtnent was
reasonable since it fills a gap where there could have been a
contract of a loan entered ir-rto by the adrninistrator hence it should
be a charge on and payable or,rt of property over which the forrner
administrator had control irnrnediately before the termination.

(iii) Comtnittee's recommendation
139. J'he Cornmittee agrees to tl-re proposed amendment

3.6. TEIE COUITT OF APPEAL (ORGANI .TION ANI)
ADMINISTR.AT ION) AC-f (NO. 28 C)F 201s)

3.6.1. Amendment to section 26 of the Act
140. Delete and substitr-rte therefor the following new subsection-

"(1) The Court shall proceed on recess annr-rally as fbllows-

(a) from the second Thursday before Goocl Friday to the
llrst 'fuesclay after the Easter Week, both days inclusive;

(b) I'rorn the I't Augutst to the 15tl' Septet-tlber, both days
inclusive; and

(c) frorn the 2ft l)ecember to the 13tl' January, both
days inclusive."
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(i) Sta I<eholder su trmissions

l4l. The Cornrnittee did r-rot receive any views frorn Stakeholders
(ii) Committee's observation

L42. The Cornrnittee made the lbllowing observations:
(a) The proposed arnendment seeks to amend the

Act to provide for the period during which the Court
of Appeal will be proceeding on vacation;

(b) The arnendrnents seek to double the statutory
recess period for Judges of the Court of Appeal
from 45 days as currently provided lbr to 9O days as
per the proposed arnendment;

(c) The Juclges of the Court of Appeal are also
entitled to their annual leave and other leaves as per
the provisions o1' the Employrnent Act and their
terms of employment with the Judiciary;

(d) The arrrendment will lead to increased number
of case bacl<log in the Court o['Appeal and higher
numbers of prisoners in-jail awaiting their day in the
Court of Appeal.

(iii) Committee's recommendation

L43. The Committee recorrlmends that the arnenclment be rejectecl

(iv) Rationale for rejection

144. The rational for rejection of the amendrnent is as fbllows-

(a) The amendments seek to double the statutory recess
period for Judges of the Court of Appeal from 45
days as currently provided for to 90 days as per the
proposed arnendrrent;

(b) The Judges of the Court of Appeal are also entitled
to their annual leave and other leaves as per the
provisions of the Ernployrnent Act and their terms
of employment with the Judiciary;

(c) The arrendrnent will lead to increased number of
case bacl<log in the Court of Appeal ancl higher

i
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nurnbcrs r>l'prisoncrs it't.ieiil awaiting Lhcir clzry ir-r tl-re
(lor-rrt <>{- Appcal.

I
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MINUTBS OF THE, ONB I-II]NDRIID AND TWBNTY-EIG HTH SITTING
OF THE DBPARTMENTAL COMMITTEB ON JUSTICE AND LEG AI,
AFFAIRS HELD ON TU N,SDAY. r6't'rt APttIL. 2019 AT 10.00 A.M. IN THE

RD
BUILDINGS

PRESBNT-

1. Hon.
2. Hon.
3. FIon.

4. Hon.
5. Ilon.
6. I-lon.

7. Hon.
B. Hon.
9. I-lon.
10.I-Ion.

OM ON 5't'tt plgg CONTINBNTAT, HOU P

Williarn Chepturno, M.I'.
Beatrice Adagala, M.P.
George G. Murugara, M.P.
Jennifer Shamal la, M.I'].
John Olago Aluoch, M.P.
Japheth Mutai, M.P.
William I(. Mwamkale, M.P.
Adan [[a.ji Yussul, M.P.
Peter Opondo l(alurna, M.P.
John M. Wambugu, M.P.

Chairperson

ABSENT WITH APOLOGIES-

l. FIon.

2. I{on.
3. Hon.
4. Hon.
5. FIon.

6. I-Ion.

7. Hon.
B. I-lon.

9. Hon.

Alice Mr-rthoni Wahome, M.I'}.
Roselinda Soiparr Tuya, M.P.
Ben Momanyi, M.P.
Charles Girnose, M.P.
Gladys Boss Shollei, CBS, M.P
Johana Ng'eno, M.P.
Zuleikha Hassan, M.P.
John I(iarie Waweru, M.P.
Anthony G. Kiai, M.I'}.

Vice Chairperson

I

I

I

INA ANCB-

COMMITTEE SBCRBTARIAT-

1. George Gazernba
2. Dennis Abisai
3. Halima Fh,rssein

4. Hakeem l(imiti
5. Bridgit Moraa

Prir"rcipal Clerk Assistant Il
Principal Clerk I
Clerl< Assistant ill
Ar-rdio Recordir-rg Offi cer
lntenr
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MIN No. 514/2019:- PITELIMINAITIES

'l'he rreetingcontnlenced at 10.15 a.r-n. with a wolcl o1'prayerby i-lon. John Muuene
Wambugu.

MIN .51 019:- CONFIIIMAI-ION OF MINUTE SOF
I'RtrVIOUS SIT'[INGS

Confirmation o1' Minutes o1'tl-re One l-lunclrcd and 'fwenty-FoLrrth sitting held on

Tuesday, l6tl' April , 2019 at 2.30 p.m. in Committee Room J, Main Parliarnent
Buildings were confirnted as true record of proceedings and signed by the

chairperson. The conl'rrrnation u,as proposecl by l-ion. Japheth Mr-rtai and seconded

by Ilon. Beatrice Aclagala.

Conlirn-ration o1' Mirrr-rtes of, the One ['lundred ar-rd 'l-wenty Seventh Sitting held on

Monday, 29tl' April, 2019 at 10.00 a.m. in Corrniittee l{oom 9, Main Parliarnent
BLrilding was delbrred to the next meeting

MIN No. 516/2019:- MAT'TERS ARTSTNG TIROM THE
CONFIRMATION OF THB MINUTtrS

J'here were not matters arisir-rg fi'om the confrrrration of trinutes

MIN No. 517/2019:-
OF RtrPOITT ONTHE STATUT E LAW
MI CELLANEOUS AMENDMENT

BILL, 2019 (NATIONAL ASSEMI}LI
IIILLS No. 2l)

J'he Comnrittee considered and nnanirnously adopted its report on the Statute l,aw
(Miscellaneous Amelrdntent) Bill, 2019 (|{ational Assentbly Bills No. 2l) after being
proposed by I-Ion. .lennifbr Shamalla arrcl seconclecl by Llorr. Beatrice Adagala with
the fol lowing recomurerrdations-

(i) Under the l(enyn School of l.aw Act (No. 20 of 2012) tlie Coutuittee
wor-rld be recoulmending to the I-loLrse to re.ject all the proposed
amendments to the Act n-rairrly because the amendrnents were substautive
alrcl could not be effectecl tlirough nriscellaneoLls amerldments.

(ii) Urrdel the Legal Education Act No. 27 of 2012,,the Committee rvould be

CONSIDERATION AND ADOPTION
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l'ecommending to tl-re l-louse to reiect all the proposed amendrnents to the
Act mainly becar-rsc the arr-rendments were sr-rbstantive in natule and could
not be effected through miscellaneoLls amendments.

(iii) Under the Kenya L:rw Reform Commission Act (No. 19 of 2013) the
Comrnittee rejected proposed amendments to Section 8(l)(b) on grounds
that the proposed amendrnent was substantive and this warranted
comprehensive review o1' the Act. The Cornnrittee however agreed to
proposed amendments to section B(l)(c), B(4) and I 1(9) of the Act.

(ir) Under the Companies Act, 2015 (No. 17 ol2015) the Comrnittee reiected
proposed arnendments to section 9(l)(a) as the amerrdments were
substantive and would raise legal issues if enacted. 'fhe amendrnents if
passed woLrld also require arnendments to other statutes.

The Corltlittee agreed to the proposed arnendments to sectiorr 93(1),
proposed new section 93(A) and 93(8) o1'the Act but rejected ploposed
ametrdments to sectior-r 93(2). The Committee als<l re.jeoted the proposed
introcluotion o{'new scotion 215 A to tl're Act on grounds that the amendments
wet'e substantive zrncl could not be efl'eoted tl-rrotrgh statr"rte law (miscellaneous)
amendrnents arnong other rcasotls.

Tlre Cornmittee re.jcotccl proposecl introcluction ol ncw sections 329(I) and
329(2). fhe Cotnrnittee also re.iectecl proposed amenclments to section 6ll(2)
(a),611(2) (b), 6l l(4) (a), {r11(a)(b) 61s(3)(a)(i),61s(3) (a) (ii), 6Is(4) (b) (i),
6i5(5) (a) (i),5i5 (5) (a) (ii) oiti-re Act on grouncls that thc arnendments were
substantive and cor-rlcl not be elTected through statute lzrrv (rniscellaneous)
amendments arnong othel reasons. The Comn-rittee however agreed to proposed
amendr.ncnts to sectirn 624 (3) (c) of'the Act.

(v) Under the The Insolvency Act (No. I8 of 2015), the Cornmittee agreed to the
insertion of new clause 560(A) ancl 615(4).

(vi) Under the Court of Appeal (Organisation and administration) Act (No. 28
of 2015) the Cornmittee rc.jectecl the ploposed amench.nents to section 26 of tlie
Act zts they were not tcnablc at a tinre when backlog of'cases in courts was an
issue ol' great concern.

MIN No. 518/2019:- AI\Y OTHER BUSINESS

Linder this agenda item, the lollowing br-rsiness was transactecl-
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(i) The Cotnrlittee discussecl the state of alfairs in the country regarcling

corn-rption and resolved to rreet agencies involved in the fight against

corruptiorl on a two day retrezrt. 'fhe Conirnittee would however still meet

tlie Chairperson of Lithics and Anti-Corrr,rption Couimission and the

Director of Public Prosecr:tions to discr-rss investigation and prosecution of
cases prior to tl-re retreat. '['he rneeting with tl-re two had been scheduled lor
30'l' April ,2019 br.rt was ltostpor-red zrt their behest as tl-rey were or,rt of the

country orr official duty.

(ii) The Committee interacted witli a team l}om the Cotluissiou on

Administrative Justice (Ombudsman) of the Repr"rblic of Botswana led by

Mr, Augustir-re N. Mal<gonatscltihe the Contrnission's chairperson. The

tcam was on a benchniarl<ing visit of I(enya ar-rd the meeting cliscussed as

lollows-

a) In IJotswana, the Corlnrission on Administrative Jurstice was an

agency under a Mir-ristry wl-rile in l(enya, the Cotlmission was an

indepencler-rt body establisliecl by the Constitution of Kenya;

b) Inaclequate budgetary resoul'ces was an issue to both tl-re

Corrrmissions olt Administrative Justice in I(enya and Botswana;

c) Whereas tl-re Kenyan Comrtission on Administrative .lustice liad a

right to access inl'orntation while investigating tnatters, the

Con-rurission of Botswana clicl not have this right;

d) The Commissior"r olt Adurinistrative Justice o1' Botswana cited

fl'r-rstration by Parliarnent inaction on its reports thereby darttaging

relations.

MIN No.514/2019:- ANY OTIIER BUSINESS

-fl-rere being no other br-rsiness to transact, the rneeting was adjor-rrned at tcn nriuutes

past one in tl-re afternoo r-rntil a date arrd tirle to be aclvised

Signecl
Chairperson

T
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MINUTE,S OF'THII ONE HUNDRED AND TWENTY-SEVENTH SITTING
OF THE DEPARTMENTAI, COMMITTEB ON JUSTICB AND LEGAL

LD ON MONDAY 2g1',11

BOARDROOM ON 2ND FLOoR. CONTINENTAL HOUSE. PARLIAMENT
BUILDINGS

PRESENT-

1. FIon. Williarn Cheptumo, M.P.
2, FIon. Beatrice Adagala, M.P.
3. Hon. George G. Murugara, M.P
4. FIon. Jennifer Shamalla, M.P.
5. FIon. Anthony G. Kiai, M.P.

ABSENT WITH APOLOGIES-

1. Hon. Alice Muthoni Wahome, M,P.
2. I-lon. Peter Opondo I(aluma, M.P.
3. Hon. John M. Wambugu, M.P.
4. Hon. Roselinda Soipan Tuya, M.P.
5. Fion. Ben Momanyi, M.P.
6. FIon. Charles Gimose, M.P.
7. FIon. Gladys Boss Shollei, CBS, M.P
B. Hon. Johana Ng'eno, M.P.
9. Hon. Zuleikha Hassan, M.P.
10.Hon. John I(iarie Waweru, M.P.
I l.Hon. John Olago Aluoch, M.P.
12.Hon. Japheth Mutai, M.P.
13.Hon. Williarn K. Mwami<ale, M.P.
14.Hon. Adan Haji Yussuf, M.P.

IN ATTENDANCE-

COMMITTEE SECRETARIAT-

1. George Gazernba
2. Dennis Abisai
3. Salem Lorot
4. Flalima Flussein
5. Hakeern Kimiti

Principal Clerk Assistant II
Principal Cierk I
Legal Counsel II
Clerk Assistant III
Audio Recording Officer

Chairperson

Vice Chairperson
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6. Briclgit Mot'aa
7. Brian Wichabe

I ntertr
Intern

MIN No. 509/2 019:- PRELIMINAIIIES

The meeting contmencecl at I I .l 5 a.n-r. with a wold o1' prayer by Hon. Beatrice

Adagala.

MIN No. 51012019:- CONFI ATION OF MINUTES OF

PITBVIOUS SITTINGS

Confimatiop o1' Minutes of tlre One I-lundl'ecl artc'l 'fwenty-For,rrth sitting held on

Tuesclay, 16tl' April , 2019 at 2.30 p.nr. in Comrnittee lLoonr 7, Mair-r Parliament

Buildipgs was cleferrecl to the next meeting. 'l'his had to haltpen becatlse save for the

Chairperson, all tl-re other Merlbers who attettcled tl-re treetirrg wel'e uot present to

pl'opose and secottd the ttrinutes for adoption.

Mingtes of the One Ih-rnclred and'l'wenty Sixth Sittirrg held on T-hr-rrsday, 25tr'April,

2Ol9 at 10.00 a.rl. irr Cornmittee Room 9, Main Parliament BLrilding were confirmed

as true record of proceeclir"rgs and signed by the chairperson. The conflrmation was

proposecl by Ilon. George Murugara and secouded by FIon. Beatrice Adagala.

MIN No. 5lll20l9:- MATTERS AITISING FROM THII
CONFIITMATI ON OF TI{B MIN I ITII,S

fhere were not ntatters arising fi'om cor-rflt'nrettiot-t ol'the tlrinutes

No. 512/20 CONSTDERATION OF THE STATI]TE
LAW (MISCELLANBOUS
AMENDMBNT) BTLL. 2OI9 NA NAL
ASSEMIJLY IJILLS No. 2l

Tl-re Conprittee consiclered the Statr-rte Law (Miscellaneotts Ameuduent) Bill, 2019

as fbllows-

(i) Uncler tl-re Kenyn School of Lnw Act (No. 20 of 2012) the Cornmittee

wor-rlcl be recolrmenclir-rg to the l-lor.rse to reject all the proposed

antencLreuts to the Act mainly because the atnendlneuts were substantive

apd coulcl rrot be effected throLrgh nriscellaueous autendurellts. The

Corrmittee also noted tliat the anrendnrent if carried wor-rld necessitate

2
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alxendment ol'other statutes. lt was tl-re Committee's desire that a task
Ibrce appointed by the Attorney-General to recomrnend reforms in the
legal education sector linalizes its report whiclr would form the basis of
comprehensive legislative review.

(ii) Under the Legal Bduc:rtion Act No. 27 of 2072,the Committee would be
recomffIending to the l-louse to reject all the proposed arnendments to the
Act rnainly because the amendments were sr-rbstantive in nature and could
not be effected tlirough rniscellaneous amendments. It was the
Cornrnittee's wish that a tas[< {brce appointed by the Attorney-General to
recomrtend reforms in the legal educatior-r sector finalizes its report which
would form the basis o1'comprehensive legislative review.

(iii) Under the Kenya Law Reform Commission Act (No. 19 of 2013) the
Committee relected proposed amendments to Section B(1)(b) on grounds
that the proposed amendment was substantive and this warlanted
comprehensive review ol'the Act. 'Ihe Comrnittee however agreed to
proposed amendrnents to section 8( I )(c), B(4) and I 1(9) of the Act.

'fl-re Cornrnittee also observed that the Council o1'l-egal Education and the
Kenya School of [-aw opposed the arnendrnent.

(ir) Under the Companies Act, 2015 (No. 17 of 2015) the Committee rejected
proposed amendments to sectiot-t 9(f )(a) as the arnendments were
substantive aud would raise legal issues if enacted. 'fhe amendments if
passed wor,rld also reqr-rire arnendments to other statutes.

J'l-re Cornrnittee agreed to the proposed ar-nendments to section 93(1),
proposed new section 93(A) and 93(B) of the Act but rejected proposed
anrendtnents to section 93(2) on grounds that section 105 ol'the Companies
Aot provides that the register o1'mernbers of a cornpany is evidenoe of the
mzrtters required or authorised to be included in it and there(bre having all the
llecessary infbnnatiou, inclucling clate ol cessation of membership, is important.

'f'he Comn-rittee re.jectecl the proposed introcluction of new sccti<>n2J5 A to the
Act on grounds that section 310 of the Cornpanies Act already provides for the
oonvening of an Annual (ieneral Mcetirrg lor publio companies ancl is sufl-rcient
to salegr-rarcl the interest ol' shareholclers.

)
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l'hc Clorrtrtrittcc rc.jectcd ltroposecl introcluotiort ol'trerv section 329(1) becaLrsc

the existing provision grant the clircctors ol'a conrpany thc porvel'to allot slizrres

in the courlliin\/ il'cithcr thcl' 211'. attlhorizccl to clo so b1' a rcsolution ol'the
colllpauy or il'tltc Articlcs ol'Association ol'thc conrpzln)/ clo so, att option rvhich

provicles llcxiltiliti,in tltc opcrations ol'the conrpan)/. |'urthcrmore, there \vas llo

appal'cllt or inrntccliatc rrcccl to renrove thc opliotr ol'Articlcs of Associatiott o['a
conlpalty authot'izing tho allotnlent o['slrares. In aclcliti<ltr. the anicndlnettt r,vould

nccessitatc an arlcnchtrcnt to section 329(3XbXi) so as to cure the itrterrtal

oonsistcncl, sincc thc provision rel'ers to authoriztttion liorn the ootnpany's

Articles o1' Association.

'l-lie Comnrittce le.icctccl the introduction ol'nerv scotiot.t 329(2) because it rvoulcl

cLrrtail the sliarcltolclcrs ol'a conrpany in the in thc ntulnncr itr whicli tlte1, 1,vor.,1,1

rvant thc shares in thc conrpany to be allottecl. [urthcnnol'e, shareholclct's of'a
coulpiuly. ils owltcl's ol'thc oontprury. are allou,ecl to clelcgate any po\\/cr to thc

boarcl ancl to givc thcil contlitiotis.

'l-hc Conrrtrittee re.icctccl ploposccl ametrclnrcnts to scction 611(2) (a),611(2) (b),

611(4) (a), (rll(4)(b) o['thc Act becaLrse thc anrcnclmcnts u,erc substautive attd

the eltbct of thc antclrch.nents rvould be to renrovc the tninority shareholcler

proteotion of'lcrecl by' thc rccluircment of a biddcr to have 90Yo ol' sharcs.

.lurisclictions in urost conmon\\,calth countries hacl placecl their threshold at90o/o

ol'sharcs lbr buy-uuts.'l'hc;rolcntial o1'abusc in case the proposecl amctrclmcnt

is carriecl u,ill bc most lil<cly tincl rvoLrlcl be sub.ic<.:t to Iitigation.

'l'hc Comrtrittee rc.jcctccl [hc proposecl auretrclntettts to section (r15(3)(a)(i),
(rl5(3) (a) (ii). (rl-5(4) (b) (i).615(5) (u) (i), (r15 (s) (a) (ii) ol'the Act becaLrsc

they rvele cl'roltcous as thc1, ref'crrecl to provisions trot existirig in the Comltanies

Act. Ilven if thc artrcnclrtrents rcli:r'rccl to the corrcct provisiotrs in the compatties

Act. comltaratit,c.iurisclicliorrs irr nrost comnlol'rwcalth coutrtries ancl the UI( ancl

Cziliacla placccl thcir thrcsholcl at gOYo ol'shares fbr' [rr-ry-ouLs. 'l-lie Cotnllittcc
horvever agreecl to pxlltosccl zrrnenchr.rents to sectiou 624 (3) (c) of'the Act.

(v) Uncler thc The Insolvency Act (No. I8 of 2015),, the Conrtnittee agreed to the

insertion ol ncu, clause .5(r0(A) ancl 6 I -5(4).

(vi) l,Jncler thc Court ol'Allplcal (Organisation ancl atlministration) Act (No. 28

of 2015) thc Comnrittcc rc.jcctccl thc lrroposecl eunenclttrcnt Io scctiotr 2(r ol the

Act. While rc.jcctirrg tlre pr<t1tr>sccl antenchnents, the Conrrnittec otrservecl that tlie

amencln-rcnt sought to cloLrblc thc statLrtol')/ r'ecess pcriocl lbr'.ltrclges ol'tlte Cottrt
o1'Appeal ll'ont 45 cla1,s to 90 rlays u,ltich rvas utttcuublc in vieu,ol'hltge bacl<log

cll'cascs in oolrrts. 'l'hc Conrnrittcc also observecl that .lutlges ol'the Cottrt ol'
Aplteal arc also crrtitlocl to thcir annual leave ancl othct' lcaves as per the

I
I
I

I
I
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1,

provisions of the Employment Act arld their terms of ernployrnent with the
Judiciary.

MIN No. 513/2019:- ADJOURNMBNT

There being no other business to transact, the meeting was adjourned at fifteen
minutes past one in the afternoon until, 3Oth April ,2019 at 10.00 a.rn. at a venue to
be advised.

Signed.....
Chairperson

Date
,o €-(

t

i

l

)
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MINUTES OF THE ONB HUNDRBD AND TWBNTY-SIXTH SITTING OF
THE DEPARTMBNTAL COMMITTEB ON JUSTICE AND LEGAL
AFFAIRS I{BLD ON THURSDAY, 25.1'II APRIL, 2OI9 AT IO.OO A.M. IN
COMMITTEE ROOM 9" MAIN PARLIAMBNT BUILDING

PRESBNT-

I-lon. Williarn Cheptumo, M.P.
I-lon. John Olago Aluoch, M.P.
Hon. Beatrice Adagala, M.P.
LIon. Anthony G. I(iai, M.P.
FJon. Japheth Mutai, M.P.
Hon. William K. Mwamkale, M.P
I-lon. George G. Murugara, M.P.
Hon. Adan Flaji Yussuf, M.P.
Hon. Jennifer Shamalla, M.P.

Chairperson

ABSENT WITH APOLOGIES-

1

2
1J

4

5

6

7

B

9

1. Hon.
2. Hon.
3. I-lon.
4. Hon.
5. I{on.
6. I-{on.

7. Hon.
8. Hon.
9. Hon.
l0.Hon.

Alice Muthoni Wahome, M.P.
Peter Opondo I(aluma, M.P.
John M. Warnbugu, M.P.
Roselinda Soipan Tuya, M.P.
Ben Mornanyi, M.P.
Charles Gimose, M.P.
Gladys Boss Shollei, CBS, M.P
Johana Ng'eno, M.P.
Zuleilcha Flassan, M. P.

John Kiarie Waweru, M.P.

Vice Chairperson

IN ATTENDANCE-

COMMITTEE SECRETARIAT-

t. George Gazemba
2. Flalirna Hussein
3. Merlene Ayiro
4. Salem Lorot
5. Mr. Joseph Okongo
6. Mr. Flakeern Kimiti

Principal Clelk Assistant II
Clerk Assistant II
I-egal Counsel I
Legal Counsel III
Media Officer
Audio Recording Off icer

I



7. Bridgit Moraa
8. Moharnecl Affey

Intern
Intern

MIN No. 503/2019:- PRELTMINAIIIES

'['he meeting colrrmerrced at l0.l 5 a.m. with a wot'd ol' prayer by l-lon. George

Murugara.

MIN No. 504/2019:- CONF'IRMATION OF MINUTES OF
PRBVIOUS SITTING

Confir'mation o1'Minutes ol'the One I"lundred arrd 1'wenty-Fourth sitting held on
'1'uesclay, l(rtl' April,2019 at 2.30 p.rrr. in Committee Room J, Main Parliament
iluildings was deferred to tlte next r-nectir-rg. l-his had to happen because save for the

Chairperson, all the other Mcnrbers who attencled the meeting were rrot preseut to
propose ancl second the r-ninutes lbr acloption.

Mir-rr.rtes o1'the One Ilundrecl and'l'wenty Irilih Sitting helcl or-r l'uesday,23"t April,
2019 at 10.00 a.r-u. in Comntittee Roon-r 9, Mairr Parliament Br-rilding were confirmed
as true record of proceedings and signed by the chairperson. l-he confiruration was

proposed by I{on. George Murugara and seconded by Ilon. Adan I-la.ii Yusuf.

MIN No. 505/2019:- MAT'TEIIS ARISING FROM THE
CONIIIRMATION OF TIIE MINUTES

'l-lrerc wel'e not r-natters arising fiorn tl-re conl.lrmatior-r of the tlint-ttes.

MIN No.506/2019:- CONSIDERATION OF THE STATUTB
LAW MISCEL I,ANII,OtJS
AMENDMENT) BILL, 2OI9 (NATIONAL
ASSEMIILY BILLS No. 2l

'l'l"re Cotlntittee considered the Statute Law (Miscellaneous Amendnrent) Bill, 2019
as fbllows-

(i) Uncler the l(enya School of Lnw Act (No. 20 of 2012) the Comrnittee
wor-rlcl be reconlmerrdirrg to the l-lourse to reject all the lrroposed
amendments to the Act rnainly bccause the amendnrents were substantive
in nature and there was need for con-rlrrehensive review ol'the statute. Ir-r

l'act the Corlmittee had beetr in tlie past been inlbrured that tl"re Attorney-

2



General had constituted a task force to undertake comprehensive review of
the statute and the Committee was of the view that comprehensive

amendments be undertaken based on the report of the report of tl-re task

force.

(ii) Under the Legal Education Act No. 27 of 2012, the Committee would be

l'ecornmending to the House to leject all the proposed amendments to the

Act rnainly because the amendments were substantive in nature and there

was need for comprehensive review of the statute. In fact the Attorney-
General had constituted a task force to undertake comprehensive t'eview of
the statute and the Comrnittee was of the view that comprehensive

amendments be undertaken based on the report of the report of the task

fbrce.

(iii) Under the Kenya Law Reform Commission Act (No. 19 of 2013) the

Cornmittee rejected proposed amendments to Section 8(i)(b) on grounds

that the proposed amendment was substantive and there was need for
comprehensive review of the Act. Tl-re Cornmittee however agreed to
proposed amendments to section 8(l)(c), 8(4) and 11(9) of the Act.

(ir) Under the Companies Act, 2015 (No. 17 of 2015) the Committee rejected

proposed arnendments to section 9(1Xa) as the amendments were

substantive and also posed legal issues if enacted. The amendments if
passed would also require amendments to other statutes.

The Committee agreed to the proposed amendments to section 93(1),
proposed new section 93(A) and 93(8) of the Act but rejected proposed

amendments to section 93(2) on grounds that section 105 of the Companies

Act provides that the registel of members of a colnpany is evidence of the

matters required or authorised to be included in it and there{bre having all the

necessary information, including date of cessation of membet'ship, is irnportant.

The Cornmittee rejected the proposed introduction o['uew section 215 L to the

Act on grounds that section 310 o{'the Cornpanies Act already provides for the

convening of an Annual General Meeting fbl public companies and is sufficient
to safbguard the interest of shareholders.

Tlre Committee rejected proposecl introdurction ol'neu, section 329(1) because

the existing provision grant the directors of'a company the power to allot shares

in the corllpany if either they are authorizecl to do so by a resolution ol'the

3



conlpany or il'the Articles ol'Association of tlie company clo so. an option which
provicles llexibility in thc operations of' the company. l-he Comrnittee also
re.iected the introdLrction 01'nerv section 329(2) because it rryoulcl curtail the

shareholders of a conrpau)1 in the in the nlanrler in rvhicli the1, q,6r,1,1 want the
shares in tlre conlpalt)/ to bc allotted.

'fhe Cornmittee re.ieoted proposecl amendments to section 611(2) (a),611(2) (b).
611(4) (u),611(4Xb) ol'the Act because the anrendments were substzintive ancl

the elfect ol'the amcnclnrcnts ivoulcl be to rcrnove the rninority shareholder
protection ol'lbrecl b), tlie recluiretrent o1' a biclclel to havc 90Yo of shares.

.lrrrisdictions in most oomrnorlwealth countries had placecl their threslrcld at90o/o

ofshares lor buy-outs.

fhe Con-ulittec re.iected thc proposecl amenclrents to section 615(3Xa)(i).
(r15(3) (a) (ii).61s(4) (b) (i),61s(.5) (a) (i),61s (s) (a) (ii) of'the Act because

they wele erroneous as they rcf'errecl to provisions not existing in the Companies
Act. liven if the amenclments referrecl to the correct provisions in thc companies
Act. comparative jurisclictior-rs in most con-urlon\^,ealth countries ancl tlie UK and

Canacla placecl theil thresholcl at 90% of shares fbr buy-or"rts. 'fhe Cor-nmittec
however agreed to proposed amenclments to section 624 (3) (c) of the Act.

(r,) Under the The Insolvency Act (No. l8 of 20I5), the Committee agreed to the
insertion of nerv clause 560(A) and 615(4).

(vi) Undcr the Cotrrt of Appeal (Org:rnisntion and adrninistration) Act (No. 28

of 2015) the Committee re.lected the proposecl amenclment to section 26 of the
Act on gror:nds that increasing the reoess periocl for Court ol'Appeal .lr.rdges at a

time rvhen there was serious bacl<log of'cases rvas untenable.

MIN o 1 ANY OTHBR BUSINBSS

In view of the fact that Con-rmittees were required to table their reports on the Statute
Law (Miscellaneous Amendn-rent) Uill,20l9 by Tuesday, 30'r'April ,2019, the

Cor-nmittee resolved to meet on Monday,2gtt' April, 2019 at 11.00 a.m. to consider
and adopt its report lbrtabling on -l-uesday,30tr'April, 2019 at2.30 p.m.

MIN No. 508/2019:- ADJOURNMENT

Thele being no other business to trernsact, the rneeting was adjourned at five minutes
past one in the afternoon unti1,29'hApril,20l9 at 9.00 a.rn. at a verlue to be advised.

4



Signecl..
Chnirperson

Date o?'cl{* { q
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WEDNESDAY, APRIL i'0, )br'6 fh" Sie;;i*.r

REPUBLIC OF KENYA

ffi'
hIATIONAI ASSEMBLY

TWELFT}T T'ARLIAMENT - TFIjRD sEssIoN

n the matter of consideratlon by the National Assembly of th€ Statue Law(Miscellaneous Amendmgnr) oiir lxationar nrs"muty iltt n". ri 
"i 

zoisi-

re Statue law (Mlscellaneous Amendmcnt) Blll,.2Ol9 seek5 to ."k" ,uriora u-undments to theatutes, which is in keeping with the praaice of making ,urioui i.;^J.*ts that do not merit thepublication of separate Bills and consolidating them intJon" Sill,_' 
-' -"'''

e Bill has undergone First Rearline and. pursuant to the provisions ol Standing Order t27(t) of thertional Assembry standing orderiwhich'provides rhat, "; iii;;;;; b";, rcod o First rime shoilnd committed to the rerevont nooorlmen;tor commirrcci the NoporJi*ni.Lnt, io;;;il, A.l;Parliament srand committed tc, the roilowins;;;;;i;;;i i;;';lir'#'o'r the r,,rarionar nssembry.

I

I

I

I

l

I

,l
1

I

i
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t4.

:llowing public participation and consideration by the respective Committees, the Deparfmentalommil'tee on Justlce.and r-egat Affarrs shatt thlrcafrer Jonsoiiaur. rrc)uport, or rlrc respectivenmitteesand<ompileoneIePo.ttotheHouseonthesaidBill

sua.t to.the provisions of Article I t8(l) (b).of.the Constitution and Standing Order I27(3), thenmittee invites members of the puU,i [o iub-mit ,"pr"rurt"iio.rlf,oiriuy t uru on the said Bill.
19l:pl:sgnt-alio.ns may.be foruarded to_th; dert oi th. natiorai e'"i""iUry, p.o. s"iarsai-)100, Nairobl; hand-derivered tc rhe office of th€ crerrc ru"in piiii"*it BuitdinSs. Nai.obr;mailed to derk@padlamenlgo.ke; ro be received ,*i"t"iii* irr"rjay. t6a Ap.il, 2ot9 at) Pm.

ihe ConveEation anC Management Act, 20t 3 47 ol 2Ot3)

MICHAEL R. SIALAI, EBS
CLEIIK OE THE NANONAL ASSEMBLY

ffieffimu,#,ffi#rql
Ad (enter

0pen Weekdays 8.00am - 5.00pm

REPUBTIC OF KENYA

TWETFT}I PARIIAMENT
TI{E SEhIATE

SESSIONAi" COMMITTEE ON GOUNTY PT!tsI.IC
AECOUNTS ATUD INUESTMENTS

Pursuant.to the. provisions 
9f f{icte;.96 (J) and 229 (7) and (B) of the

C,onstitution andstanding order 2Zo of the Senate Standing tirders, i;;r;r;;
or trs.mandate ol oversight over county public accounts and invesiments, theSenate Sessional Committee on Couniy public Accounts and .lnvestments
informs and invites the chief Executives bt il.re 

"ntiti"ilisted 
in the scneJut"below of the sittings for the months of npril and frlray, lojg.

NAIEST

I. All County Executives are requested to submit wriften responses (in hard
and soft copy) and all supporting documents to the specii,ic issr"i oir"J
in the Auditor Ceneral,s. Report 6n Financial Operaiiohs of th" ,"rp"iiir"
County Executive for the Financial year ZOtl/ZOrc to the relevaniAuditor-General, Regional Hub Offices and to the Office of the Cl"r-[;irne senate, Frrst Froor, Main parriament Buirdings, within the timerinescommunicated in our previous letters; and

2. Meetings will be herd in committee Room 5, First Floor, Main parriament
Buildings, Nairobi or such other venue as shall be iommunicated.

CI-ERI( OF THE SENATE/ SECRETARY,pARUnr'lrUtAny Sf RVtcg cOnnrvlrSSlOnt"

DAYI DATE TIME ENTITY
25'h 2019 9.3Oam Embu Excutive

26'h April, 20l9 9.30am Lamu County Executive
Monday, 29tr' & Tuesday, 30h April,
201 9

9.30am Nairobi County Executive

9.3Oam Kiambu County Executive2d May,2019

3'd 2019 9.3Oam Wajir Cgunty Executive
l3rh 2019 9.30am Cou Executive
l4rh May, 20lg 9.3Oam Homa County Executive

Wednesday, 156 2019 9.3Oam Kisii Executive
Thursday, l6th May, 2OI9 9.3Oam Taita- Taveta County

Executive
Friday, l7d' 2019 9.3Oam Executive

20 t920,h 9.30am Tana River Executive
2l" May,20t9Tu 9.3Oam Meru Executive

22d May,2Ol9 9.3Oam lsiolo Executive
2019Th 23'd 9.3Oam Turkana Cou Executive

Monday, 27th 2019 9.3Oam Kiri Executive
Tuesday, 28th 201 9 9.3Oam Mombasa Executive

201 9Wedn 2g!h 9.3Oam West Pokot Cou Executive
30'h, 2019 9.3Oam Kilifi Executive

lo be

I of and
Alcoholic of Security

Act,20l5

19 of
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Law

17 ol
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Act, 201 I

Added 5 National
l9

Culture2,3 of 201 l)
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Act, 2009 (No. 4 of 2009) Public
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BCIWfuTANS[,, le
COULSON HARNEY LLP

Stlr Floor. Wcst Wing, ICEA Lion Ccntre
Riverside Park. Chiromo Road

PO Box 1O643'oOlOO. Nairobi. Kenva

+254 20 289 9OOO I r254 7O9 955 OOO

+254 20 444 8614 I i254 734 993 739

PIN No. PO51229962P I VAT No. 0191639L

w'Jir.t ot nrirrllir!.cottr

Our Reference
Direci Line:
Ernoil Address:

RIH/SLMAB/2O19 Your Reference
+25420 289 9000 Dote:
richord.horney@born,monslow.com

TBA

23 April 2019

The Office of the Clerk of the Notionol Assembly

Clerk's Clrombers

The Notionol Assembly

P<rrlioment Buildings

P. O. Box 4 I 842 - 00100

Noirobi, Kenyo

For lhe kind otlenlion ol: Mr. &tichoel Sioloi, EBS

cou HARNEY

CHARD HARNEY

Partncrs RT St A Harney JSP Coulson I Jw K KC Michira I JN Syekci I

SM Omo^di I TA Mwango
aronja I

I J MbUiAN l.lathini I t1 Runii I DO lndokhomi I \rS Shah

leti: IE Il\/[E t'

liliiili
It i!t-ri

4 t;;i' /)iiiil
/ :.'. ,,.\l ,i r. i: ..i.

LEI}.I(,S OFF,IC}I

CONFIDENTIAL

vio hond delivery qnd emoll

Deor Sirs

REVTEW OF THE STATUTE tAW (MlSCELIANEOUS AMENDMENIS) BlLt 2019

We refer to the Stotute Low (Miscelloneous Amendmenls) Bill 2019 (the BilU which seeks to omend severol

pieces of Kenyon legislotion.

We hove conducted o review of the Bill, specificolly, the omendmenls it proposes to moke to the following

legislotion:

l. the Componies Act 2015;

2. the Volue Added Tox Acl (No. 5 of 2013);

3. lhe Alcoholic Drinks Control Act (No.4 of 2010);

4. the Wildlife Conservotion ond Monogemenl Act lno.47 of 2013):

5. the Microfinonce Act (No. 19 of 2006); ond

6. the Public Finonce Monogement Act (No. l8 of 2012)

O,;r review is enclosed with this letter os Annexure l. We oppreciote the opporlunity to voice our o

ond comments regOrding lhe obove legislotiorr ond we look forword to further discussions on lhe

Pleose contoct the undersigned if you hove ony queries on lhe some.

l-
Yours foithfully

pinions

some.
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ll,.u:' 15th Aprit, 2019

S'rc.-Yours.
f

:'. t.

Dr Ga'kUll
SECRETARY/CHIEF EXECUTIVE OFFICER
COUNCIL OF LEGAL EDUCATION

cc

Hon Justice P. Kihara Kariuki
Attorney GeneraI
P O BOX 401 12-00100
NAIROBI

Prof. Githu Muigai - Chairman Councit of Legat Education

Prof. Fatuma Chege - Chairperson, Kenya Schoot of Lrlw

Encl.

Mr. Michael Siatai, EBS

Cterk of the Nationat Assembty
Office of the Clerk, Main Parliament Buildings
P O Box 41842-00100
NAIROBI

Dear r\4r, Michael 5ialai, El]5

suBMlssloN oF MEMORANDA lN THE MATTER OF THE STATUTE LAW (MISCELLANEOUS
AMENDMENTS) BILL, 2019 (NATIONAL ASSEMBLY BILL NO. 21 OF 2019)

Reference is made to the above and to the Notice ptaced in the Standard Newspaper of 1orh
April,2019 inviting memoranda on among other Acts of Parliament, The Legat Education Act
No, 27 of 2012 and the Kenya Schoot of Law Act No. 26 of 2012.

I19 _C_.y.19i1 of Legal Education and Kenya schoot of Law herewith presenr A JotNT
MEMORANDUM on the proposed amendments in the Statute Law (Miscettaneous Amendments)
Bit[ (NationaI Assembty Bitt No, ?1 of ZO19) for your action.

The two lnstitutions appreciate the opportunity to submit this mernorandum in furtherance of
quatity standards in tegat education and training in Kenya

sj rr ly

ry K. Mutai
DI RiCHIEF EXECUTIVE OFFICER
KENYA SCHOOL OF LAW
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PROPOSED AMENDMENTS TO STATU'I'BS ARISING FROM JOTNT
RECOMMENDATTONS OF. TFIE COUNCIL OF LEGAT, EDUCATION AND THE

KENYA SCT{OOL OIT LAW

APRIL 2019

'l'his report is structured in two parts - the first Part covers proposed amendmerrts to statutes
arising from the recommendations presented in the form o1'a Statute l-aw (Miscellaneous
Amendments) Bill. The second Part, on the other hand. provides a nrenrorandum giving details
and justifications for the proposed amendrnents.

PART I

THE, STATUTE LAW (MISCELL..\NEOLrS AMITNDMENTS) BILL, 2019

A Bill for:

AN ACT of Parlianrent to rnake minor amendments to Statute Law and for connected purposes

ENACTED by the Parliament of Kenya, as follows-

Short title l. This .r\ct may be cited as the Statute Law (Miscellaneous
Amendnrents) Act, 2019.

Amendment of
written laws

s.2

I(enya School of
Law Act (No 26 of
201?-)

2. "lhe several larvs specified in the first column of the Schedule
are amended, in the provisions specified in the second
column thereof, in tlie lnanner respectively specified in the
thir:d column.

SCHEDULE

Section l6 Section 16 is amended b1, inserting the following
new paragraplr
"a person shall not qualily fbr admission to a
course ofstudy at the School unless the person
has met the admission requirements prescribcd
by the Council of Legal Education."

Second
Schedule

The Second Schedule is amended by deleting
paragraphs (a) and (b).

1



The Legal Edqcation Section 8

Act $Io 27 ot20l2)
Section & is arirended by inserting the fqllowing
newparagraph after paragraph (Q

(g) *administer thE pre-bar examination fbr entry
into. the Advocates Training Prograrnme for
candidates who hold foreig.n qualifications iR
lhf'..

S.ectiou 8 is.amended by inserting the following.
nelrl paragraph after paragrnph (zi) qf SubseoJign

"2
(a )'acoreditation of legal education providers.for
Ihe.purpose of liceniing of the Advooates:Ttaining
Prograrnmel'

Section 8 is amendsd in patagraph (a) of'
Subseatiott (3) By inserting the lvotd. "411"

betweeri the words "in" and"leduoatibn

I

,.
:.1

;:

il

)

i

Sectiqn 8 (2)
(a)

Sectior: 8 (3)
(a)

I

l

l-.1

iL

I

i

.l
1

I,l
ti
l

i

l.
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PART 2

MEMORANT}UM ON TI-IE. PROPOSID AMENDMENTS

PROPOSED
AMENDMENT

Proposed aurendment JUSX]TFICATION

Kehya School of Larv Act
(No 26 of 2AD)
Section 4

'Ihe Sec.tion should not
be amended

'Ihe provisions of Section 4

(2)(a) are the core rnandatg of
the School of Law,

Kenya School of Law Act
(No 26 of 2072)
Section 16

Seoond Schedule

"a person shall not
qualify for admissiorr to
a course of study at the
School uirless.th.g person
has rnet the admission
requilernerrts.prescrib ed
by thg Council of l,egal
'Ilducation."

Follorving the proposed

amendments to centtalise
a.dini.ssion requiretnents to the

Adrrooates Training
Programme under the tegai
Education Act and its
Regulations, the rerverding of
the provisions of Seotion 16

refer to the Legal Education
Act 2012.

The Second Sohedule is
amended. by .deJetiug
par;ag:aphs (a) and (b).

The provisions .of ths Second

Sc-hedulc of thd Kenya School

of Law Act relate to adrniSsion

reqrrirements rvhich will be

anchored in lhe i,egal

Educatiotr Aot7072
The Legal Education Act
(Jttro 27 ofl2012)

Section 8

Seotion I is amended by
inserting the tollorving
new paragraph after
paragraph (f)

(g) "administei the pre-
bar qxarnination tbr
entry into the Advocates
Training Pro grarnm e fol
candidates who holcl
foreign qtralilications in
laiv',

The Bill proposes to regularize

the ad.ministration of the pre

bar examination for entry to the

advocates training pro.gramme

3
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Section S (2) (a)

(a )*laccreditation of
legpl eduqatio4
provideis .for the purpose

of lioensing of the
Advocates Training
Pro.gratr1ntel'

The Bill proposes to give the

Counc.il the rnandate to licsrisb

iegal education proiiders to
offer the Advooates Training
Progr:amme in Kenya

Seclion 8 (3) (a) Sectioh 8 is amended in
palagraph (a) of
Subsection (3) By
inserting the word 'iall"
between tbe. words. "in'o
and "educatiou

TheBill proposes torequire the

Couqcil of Legal Education to

set. sthndards for All legaf

education and training
prqgt'anmes in Kenya

1
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CPS Governance Cen
Kilimanjaro Road, Upper HilI
P. O. Box 46935-00100
Nairobi, Kenya

Tel: +254 20 359784012
info@ics.ke
wu4ry].alxet iY Certifi

April 16, 2019 ILi..]...

Mr, Michael Sialai, EBS

The Clerk, National Assembly
P.O Box 41842-00100
Nairobi, Kenya.
Email : clerk@parliament.qo.ke

Ii
\)\

,.t {tti(pi/--'l -

Dear Mr. Sialai,

RE: REVIEW OF THE STATUTE LA\A/-(MISCELLANEOUS AMENDMENT) BILL, 2019

The Institute of Certified Secretaries (ICS) is a professional membership body, established
under Cap. 534 Laws of Kenya with a mandate of promoting good governance in both public
and private sectors,

We refer to your advertisement on Page 19, Daily ltlation Newspaper of Wednesday April 10,
2019 on the call for submission of memoranda on the Statirte Law Miscellaneous Amendment
Bill 2019. The Institute has considered the proposeci amendmerrts to the Companies Act,
2OL5 as follows:

Section Prooosals in the Bill ICS Prooosals and lustifications
s(rxa) "(iv) requires the

consent of a ll
members to add a
new nlember."

This proposal is not recommended for the following reasons:
a) -l-lre proposal uses the words "aerar memltel' which is not

defined in the Act. There is only a passing reference of the same
in the title of Se'ction 901. It is not used anywhere in the
Companies Act including in the contents of the said Section 901
hence it is misplaced.

b) The intention of the proposal is practically irnpossible which will
lead to a legal absurdity for reasons that the expectations for
unanimity/consent of all menrbers may not be attainable.
That is why there are provisions in the Cornpanies Act dealing
with how decisions are carried out by members whether simple
majority through ordinary resolution or defined super majority
which is above the sinrple nrajority (most often it is put at 75olo

or such other higher number than 500/o). Unanimity will always
lead to deadlocked positions in companies which may have
adverse consequences in the cornmercial world and may lead to
disputes arising from deadlock in the running of companies.

c) In the alternative, should this provision be relained, then it
should be amended to provide as followsl " restrict the
addition of a new member", In our opinion this will
accommodate other provisions in the Companies Act such as

Sect 329 which provide for procedure of allotment wltose
consequences may include new members being added.

d) The requirement for consent of all nrenrbers is likely to cause a

lot of hardship and burden on runnincl of businesses.

--A.memb
- . 1."..: ! r l 1r .i

-i,'..1;L:. :
., l
i i .j :;.i'l,J l
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e) As a matter of comparative analysis, some of the progressive
jurisdictions including South Africa and UK from where our
Companies Act was borrowed heavily do not have such
restrictive requirements.

275A Every cornpany shall
general convene a
general meeting once a
meetinq. vear.

We support the proposed provision relating to the annual general
meeting which seek to give greater clariLy.

32e(1) Directors Powers While we are not strongly opposed to the substitution of Section
329(1), we are of the opinion that there is need to also delete
Section 329(3XbXi) as it refers to the authorization derived from the
Company's Articles. Please note that reference to authorization from
the Companyt Articles has been Ieft out in the proposed new
section while the existing Section 329(3Xbxi) still refers to
authorization from the Company's Articles. We hold the view that
this draftsmanship will therefore lead to internal inconsistency of the
law on powers of the Directors on allotment of shares.

Our proposals therefore are:
a) that Section 329(1) could be left without any amendment;

or
b) that Section 329(3XbXi) be deleted;

Section 329 was lifted fronr the UK Companies Act 2006 section 551
verbatim. Our understanding as a matter of practice, is that
whatever apprehension that may arise (whether held by the
registrar or any other party) by retaining the authorization from the
articles (i.e. by retaining the section as is) can be cured by the
Registrar giving practice directions which require that a resolution of
both the members and the Board should be provided for purposes of
allotment.
The words " only if they are authorised to do so by a resolution of
the company." Should be separate from sub-section (b) so that the
exoression to aoolv to both sub-section (a) and (b),

611(2)a
&b,
611(3) a
&b,
6ls(3)a

Squeeze-in and sell-
out, Reduce from 9Oo/o
to 5oo/o

The proposal to reduce the threshold from 90o/o to 50o/o for
exercise of the squeeze-out or sell-out rights as the case may does
not reflect the position in some of the advanced jurisdictions, The
EU has given a directive for a threshold of between 90% to 95o/o
(Germany, France, Netherland, Belgium, Czech Republic have a
threshold of 950/o) while in the USA the threshold stands at 90o/o.
South Africa also maintain a threshold of 90%.

As a matter of poliry, if the threshold is reduced it is likely to have
very drastic consequences in terms of privatization of public
companies in Kenya as a result of the ease of squeeze-out of
minority shareholders.

We propose that a conservative threshold be rnaintained at 900/o.
We therefore do not support this amendment.

Other proposals for consideration and amendments to the Companies Act No. of
2015

PROVISION IN
THE COMPANIES

PROPOSED AMENDMENT JUSTIFICATION

A member of Corporate Secrefan'es lnternational Association



ACT,2015

s,3

Interpretation of
provisions of this
Act

Insert "Secretary"

"Secrctary means a Certified Secretary
as defined under the Certified Public
Secretaries of Kenya Act, Cap 534 of the
laws of Kenya"

Insert " Practicing Secretary"

"Practicing Secretary means a Certified
secretary who is licensed to practice
under the Certified Pulslic Secretaries of
Kenya Act, Cap 534 of the laws of
Kenyd'.

The word "Secretary" is used

throughout the Act and therefore

needs to be defined in the preamble.

The role and qualifications of the
practicing Secretary are Provided
under the Certified Public Secretaries

of Kenya Act, Cap 534 of the laws of
Kenya,

5.243 - Private
Companies not
required to have a

Secretary

Section be worded as "Requirement for a
secretary"

Section 244 (L) - "A private company is
required to have a Secretary only if it
has:

a) An annual gross turnover of five
million shillings or more; or

b) A paid up capital of f,ive hundred
shillings or more,"

The Company Secretary helPs the
Board to monitor the effectiveness of
tlre Company's governance practice as

well as compliance with the law and
the Articles and Memorandum
Associations

Nomlnal capital has no relationship on

the size and comPlexitY of the
company. Many large comPanies
incorporate with share capital of Ksh

100, 000 only.

There are large bu

organizations particularly in the social

sector (Health and Education) which
are limited not by shares but bY

guarantee.

There are many business

organizations tlrat are registered
under differenl" legislations (law
trust, cooperative societies, NGOs).
These should be dealt with under their
respective tegislations.

We acknowledge the need to reduce
the cost of doing business even as we

243 s. 243

Insert S, 24 (3)

The role of the Secretary is to:

(a) ensure compliance with the practice
of good governance as provided

To specify the role and

responsibilities of the Secretary under
this Act.

A ntember of Corporate Secrefaries lnternational Assocraflbn



under this Act and any other lawsl
(b) Ensure compliance with statutory

requirements including annual
returns;

(c) provide company secretariaL
admin istrative a n d a dvisory seruices
to the board;

(d) acf as custodian of statutoty
documents.

We hope that the Departmental Committee on Justice and Legal Affairs will consider these
concerns before the Bill is enacted into law.

Should you require any further clariflcations, please feel free to contact the undersigned,

Yours sincerely,

CS Obare Nyaega
Chief Executive Officer

s. 77o. (1) (c )

annually assess the
extent to which the
company has

observed those
policies and
strategies

S.770 (c )

Amend to read as follows:

"subject the company to an annual
governance audit by a practicing
secretary accredited by the fnstitute of
Certilied Public Secretaries of Kenya for
that purposd'.

Governance Audit will enhance
compliance, protect investors' funds
and therefore attract more
investments.

To be consistent with the Code of
Governance for State Corporations,
Mwongozo.

To be consistent with the Code of
Corporate Governance Practices for
Issuers of Securities to the Public,

2015 as issued by the Capital Markets
Authority (CMA).

A member of Corporate Secrelaries lnternational Association
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?at'n
ITI{OM: Tyler Harvi A1'rrh, rr studcnt at ltiara Universiq,

ItE: Discrintination antl l'hc Proposed Anrcndruent to Section 8(1) of the Legal Edrrcation Act

DATE: 13 APRIL 2019

Dear Mr. Sialai,

This memorandum rvill discuss the proposecl amendnrent to section 8(l) of the Leqal Education Actr and

some of the implications of its enactment.

The Statute Law (Miscellaneous Amendments) Bill 2018 seeks to revise section 8(!)2, to insert a new

paragraph increasing the functions of the council of legal edtrcation (CLE), to include the adrninistering of

the pre-bar exam. Despite tlre fbct that the requirement of a pre-bar exam is contained within section 16 of

the cho , enacting the proposed amendrnent would further reinforce this requirement

'l'he view taken in this nremorandum is that fi.rrther reinforcement of the pre-bar exanr perpetuates direct

discrimination. This is evident in Mrvita J's discussion of section l6(l)4 in Adrian Kamotho Niensa v KSLs

This case established it was not compulsory fbr local law students to sit the pre-bar exam. The rationale

behind this rvas that the purpose of the pre-bar is to 'set standards', and thus was inapplicable for local

universities rvhose standards rvere knorvn. Mwita J recognized that "snb.iecting only... foreign studenls to

tlris examination rvould amourlt to discriminatory practices."6 Nevertheless, he reasoned this would either

faiI to anrount to discrinrination, because the legislature's intentior) to apply different qual

requirements in section l6 7 was clear; or alternatively, if it did arnouirt to discriminati

t Legal Dducation Act, 20 I I

'tbid
' Kcnya School oll-aw Act, 2012

4 lbid

' Aclrian Kamotlro Njcnga v Kenyo School o1'l-arv [2017] eKI-R

6 tbid, Para 44

i

'Kc,ryaSchool of LarvAct(n7),s l6; AdrianKamothoNjcngavKenyaschool oll-aw(n9),Para44
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and justifiable urrder Article 24( l)8. In Mrvita J's vieu,, loreign university slanclards are not as wcll knorvn;

hence, the pre-trar cxam as a standard rnaintenance lnechanism rvas reasonable and jtrstifiable.

l'he view of this rnenrolanclunr lespectlully clisagrees with this argurnent. Articles 27(4)-(5f prohibit

discrirnination against any petson on any ground.l0 Furtherrnore, ArtiS!9-Z-4LU&I requit'es a oonsideration

01'u,hether, a "less restrictirre rneans to aclrieve the purpose of lirniting a right ol fundatnetttal fieedotn"l2

can be used.lt is the view of this nremorandurn that if the purpose of Section !6(-D(DOD't is to rnaintain

standards, then there are lcss restrictive rlleans of achieving this. Firstly, tlie tttandatory requirentent tltat

foreign students submit their clocuments to CLE for recognition; and secondly, the reqttirement that foreign

students submit theil documents to KNQA,ra l'or equation of their certificates. Both of these are arguably

less restrictive rnear]s of acltieving this purpose.

With regalds to the forrner, CL,Ecxarnines transcripts, sytlabi and foreign riegrees, translating thent to a

Kenyan equivalent and thereafter refers foreign students to a pre-KSL course. During tltis course, students

are expected to complete certain units to ensure thcy satisfy local university standards. Similarly, KNQA

examines foreign high-school certificates and equates them to the Kenyan system's equivalent. IIMwitaJ's

contention that standard setling as the purpose of the pre-bar rvas to stand, it follows that foreign students

should be exernpted I'rom the pre-bar after cornplying with CLE and KNQA. Presurnably, CLE does a

thorouglr job of ensurirrg that units taken in foreigr institutions, rneet Kertyarr university standards. Foreign

students are only relerred to pre-KSL to rlo units that have eittrer failed to meet local standards, or rvhere the

student did not take a unit abroad, which is required in meeting local standards. This process suggests that

whatever unit a lbreign sfudent is not told to undertake in pre-l(S[-, has already tnet local ttrtiversiry

standards. Likervise, whatever unit a student is required to undertake in pre-KSL, has inevitably met local

university .standards given that these urrits arc uudertakell at a local university. Hence, after the colnpletion

of CLII's requirenrents, foreign studeuts ought not to be treated any differcnt than a local student. Doing so

would amount to direct discrinrination within Aflrqle27.'5 [f the proposed atnetrdment of section 8( I )16 is

enforced, thus reinforcing the pre-bar requirement, the existence of KantothorT will mean the existence of

8 Constitution of Kcnya, 20 10

'lbi,l
fo Ibiri, Articlc 21 (4)-(5)

rrConslitution of KcnYa (nl2)
r2 Ibid, Article 2a (l Xc)

'3 K"rlya School of Larv Act (n7)

'o 'Kc.,ya National Qualifications Authority'
It Constitution of Kenya (n l2)
r6 l.cgal Erlucation Act (n5)

'' Adrion Karrrotho Njcnga v Kenya School of Larv (n9)
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unreasonable and unjustifi ed discriminatiou

The view of tlris rnemorandum is that there are two possible courses of action: enact the proposed section

!fl(g)llancl sirnultaneously overnrle the Kamotlrore case. 'fhis means that localstudents will also sit the

pre-barexam. This rvill stop thc overt discrimination torvards forcign students, Horvever, this will also rnean

that the purpose ol'thc pre-bal'exarn wilI be defeated, since all the students sitting tlte exam will have

already met the necessary standards. Alternatively, do not enact section 8(lXs.)20 ancl remove the

reqtrirenrent of a pre-bar exam eutirely, considering tlrat in Iine with Article 24(lXe)2', there are less

restrictive uleans to achieve its purposc. A foreign students obligation to courply with CLF, and KNQA

ensl.lrcs these standards ale nraintained. Furthcrmorc, enactiug the propos ed amendment to the Kenya School

of Law Act22 could achieve this, as it seeks to deletc sectiou l62r and paragraphs @) and (b) in the seconrl

schedule. This rvould lrot only end tlre overt discrimination, but also erlsure unnecessary exams are avoided.

The only foreseeable concern would be an absence of I(SL admission requirements; however, tlris could be

an opportunity to create new and equal requirements. "lhis nremorandum tlrerefore supports the latter course

of action.

Enacting section l(8xgf rvill only reinforce the requirelnent to sit the pre-bar exarn, which alongside

Mrvita J's judgment in Kanrotho2s. results in direct discrimination towards foreign students. Kenya is a

nation thatought to pLide itself on equality and freeclorn frorn discrimirration. As itstands, forcign students

experience overt discrirnination that is unjustifiecl and unreasonal:rlc. As a member and tlte clerk of the

national assembly, there is authority26 to end this discrimiuation ancl chr:ose equality.

Thank you,

Yours Sincerely,

Tyler IIarvi Ayah

r8 Constitution of Kenya (Amendnrent) Act (n l), p 342

'e Adriarr Kamotho Njcnga v Kenya School of I-arv (n9)

20 Constitution of Kcnya (Anrendmcnt) Act, (n l)
2r Constitution of Kcnl'a (n l2)

'2 Kenya School of Larv Act (n7)

x' Ibid
2a Constilution of Kenya (Amcndrnerrt) Act, (n l)
25 Adrian Karnotho Njenga v Kcnya School ofLarv (n9)

26 Constitution ol Kenya (n l2), Artir:lc 95
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CI'IAIRPERSON'S FOITEWORD
l'he Statute Law (Miscellaneous Amendrnent) Bill, 2019 (National Assembly Bill No. 2l) was

read a first time on 3'''l April, 2019 and was subseqr-rently committed to respective Departmental

Cornmittees (i.e. Justice and I-egal Affairs, Adrninistration and National Security, Finance and

National Planning, environment and Natural Resources, Sports Culture and Tourism and

L'ansport, Public Wolks and Housing) for consideration and facilitation of public participation

prrrsuant to Standing Order 127. The Bill seeks to, among other Statutes; amend the Merchant

Shipping Act, No.4 of 2009.

fhe Clerk of the National Assembly placed adverts in the print meclia on lOtl' April, 2019

seeking for comments from the public on the Bill pursuant to Article I l8 of the Constitution.
'l'he Comrnittee received memoranda from four (4) stakeholders. The Cornmittee also wrote to
the Principal Secretary for Shipping and Maritime Affairs inviting her for a meeting on 9tl' May,

2019.

'l'he Comrnittee is grateful to the Olhces of the Speaker and the Clerk of the National Assembly

fbr the logistical and technical support accorded to it dr-rring the consideration of the Bill. Finally,
I wish to express my appreciation to the Flonorable Members of the Committee and all those who

responded to the National Assembly's advert inviting the public to present their views on the

Bill.

On behalf of the Departmental Committee on Transport, Public Works and Housing and pursuant

to provisions of Standing Order 199 (6), it is rny pleasant privilege and honour to present to this

I-louse the repoft of the Cornmittee on its consideration of the Statute Law (Miscellaneous

Anrendment) Bill, 2019.

'[I{E I{ON. DAVID PKOSING, MP, CBS
CIIAIRPERSON
DEI'AIITMENTAL COMMITTEE ON TRANSPORT, PUBLIC WORKS AND
TIOUSING

Ilepoil T,PW.H. Consideration of the Statute Law (l'1iscellaneous Amendments) Bill, 2019



EXBCUTIVE SUMMAITY
The Statute Law (Miscellaneous Amendment) Bill, 2019 (National Assembly Bill No. 21) was

published on 29tr'March, 2019. The Bill was read a first time on 3''d April,2019 and thereafter

committed to respective Departmental Committees (Justice and Legal Affairs, Administration

and National Security, Finance and National Planning, Environment and Natural Resources,

Sports Culture and Tourism, and Transport, Public Works and Housing) that were expected to

process the amendments of the respective Statutes that fall within their purview. The

Departmental Committee on Transport, Public Works and Housing considered amendments to

the Mercliant Shipping Act,2009.

The Bill seeks to amend the Merchant Shipping Act, 2009 in order to exempt any Governmeut

entity or enterprise from any provision of this Act where such exemption is in the public interest

and in furtherance of Government policy.

In order to fulfill the requirements of Article 1 l8 of the Constitution, the Clerk of tl're National

Assernbly placed an advertisement in the print media on 10tr' April, 2019 requesting for
comments from the general public on the Bill. The Committee received memoranda from five (7)

stakeholders.

The Comrnittee received memoranda from the following stakeholders:-

1. The Task Catering Institute;
2. The Coast Parliamentary Group;
3. Mr. Nyainda Paul Henry;
4. Seafarers Union of Kenya;
5. FIon. Mohamed Faki, Senator Mombasa County;

6. Maritime Industry Associations ;and
7. The State Department for Shipping and Maritirne Affairs.

The Committee considered all the submissions before making its recornmendatton

Report T.Prrl,.[l. Ionsideration of the Statute law (Miscellaneous Amendments) Bill, 2019



I PITBFACE

1.1 Establishment of thc Committee

l. fhe Departmental Con'rmittee on 1'ransport, Public Works and I{or-rsing is established under

Standing Order 216(l) whose mandate, pursuant to the Standing Order 216 (5), is as follows;
zl. investigate, inquire into, and report on all matters relating to the mandate, management,

activities, administration, operations and estimates of the assigned Ministries and departments;

b. study the programme zind policy objectives of Ministries and departments and the effectiveness

of the implementation;
c. study and review all legislation referred to it;
d. study, assess and analyze the relative success of the Ministries and departments as measured by

the results obtained as colnpared with their stated objectives;

e. ir-rvestigate and inquire into all matters relating to the assigned Ministries and departments as

they niay deem necessa[y, and as rnay be referred to them by the Flouse;

1'. to vet and report on all appointrnents where the Constitution or any law requires the National
Asserrbly to approve, except those under Standing Order 204 (Contntittee on Appointments);

g. exzrminc treaties, agreements and conventions;

h. make reports and recommendations to the House as often as possible, including recommendation

of proposed legislation;
i. make reports and recommendations to the I{ouse as often as possible, including recommendation

of proposed legislation;
j consider reports of Con-rmissions and Independent Offices submitted to the House pursuant to the

provisions of Article 254 of the Constitution; and

k. exarnine any questions raised by Mernbers on a matter within its mandate.

1.2 Mandate of the Committee
2. fhe Second Schedule to the Standing Orders mandates the Committee to consider matters

relating to the following subjects:-
a) 'fransport;

b) Roads;

c) Public works;
d) Constrr-rction and maintenance of roads, rails and buildings;
e) Air ancl seaports; and

f) Housing.

3. In executing this mandate, tl-re Committee oversees various State Departments, namely:

The State Department of Transport;
The State Department of Infrastructure;
The State Department of Housing and Urban Development;
The State Deparlment of Public Works; and

I

ii
iii
iv
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The State Department of Shipping and Maritime Affairs.

1.3 Committee Membership
The Departmental Committee on Transport, Public Works & Flousing was constituted by the House on

Thursday l4th December 2017 comprising of the following Mernbers:-

Names
Hon. David Pkosing (Chairman)

Hon. Moses Kuria (Vice Chair)

Hon. Dorninic Kipkoech Koskei

Hon. Peris Pesi Tobiko

Hon. Kulow Maalim Hassan

Hon. Mugarnbi Murwithania
Rindikiri

I{on. Samuel Arama

Hon. Shadrack John Mose

Hon. Rigathi Gachagua

Hon. Rel'rema Dida Jaldesa

Hon. Ahmed Bashane Gaal

Hon. David Njuguria Kiaraho

Hon. Johnson Manya Naicca

Hon. Tom Mboya Odege

Hon. Suleiman Dori Ramadhani

Hon. Ahmed Abdisalan Ibrahim

Hon. Gideon Mutemi Mulyungi

Hon. Savula Ayub Angatia

Hon. Vincent Kemosi Mogaka

1

2

3

4

5

6

Party
Jubilee

Jubilee

Jubilee

Jubilee

EFP

Jubilee

Jubilee

Jubilee

Jubilee

Jubilee

PDP

Jubilee

ODM

ODM

ODM

ODM

WDP

ANC

Ford K

Constituency
Pokot South

Gatundu South

Sotik

Kajiado East

Banissa

Buuri

Nakuru Town West

Kitutu Masaba

Mathira

Isiolo

Tarbaj

Ol Kalou

Mumias West

Nyatike

Msambweni

Wajir North

Mwingi Central

Lugari

West Mugirango

7

B

9

10.

LL.

L2,

L3.

L4,

1_5.

16.

L7,

18.

19.

t
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2 CONSIDERATION OF TITE STATUTB LAW (MTSCELLANtrOUS AMBNDMBNT) BrLL,2019

2.I Background Infbrmation
4. The Statute Law (Miscellaneous Amendment) Bill,20l9 seeks to among other Statr-rtes, arnend

the Merchant Shipping Act, No.4 of 2009 by inserting a new section 44. irnmediately after'

section 4.

2.2 Summary of the Bill
5. Tlie Bill seeks to amend the Merchant Shipping Act, 2009 in order to exempt any Government

entity or enterprise from any provision of this Act where such exemption is in the public interest
and in furtherance of Government policy.

6. Proposed amendment to section 4 of the Act
Insert the following new section in'unediately after section 4-

4A. Notwithstanding any other provision of this Act, the Cabinet Secretary may, on the
recommendation of the Authority, by notice in the Gazette and subject to such conditions as may
be appropriate, exempt any Government entity or enterplise [i'om any provision of this Act
where such exemption is in the public interest and in furtherance of Government policy.

3 PUBLIC PARTICIPATION IN TI{E REVIEW OF THB BILL

7. Article 118 (1) (b) of the Constitution of Kenyaprovides as follows: -
"Parliament shall facilitate public participcttion and involventent in the legislative cmd other
business of Parliament and tts Contmittees "

Standing Order 127(3) provides as follows-

"The Departmental Committee to which a Bill is contmitted shall /acilitate public participcrtion and
shall take into account the views and recontmendations of the public when the Committee makes its
recommendations to the House' '

8. In line with the Constitution and Standing Orders, the National Assembly in the local daily
newspapers of April 10tl'2019 invited the public to make representations on the proposed
amendments in the Bill as per annexure 2 of the report. Several members of the public either
individually or representing institutions and organizations submitted their views to the
Cornmittee by way of written and oral submissions.

The Committee received written submissions on the proposed amendments to the Merchant
Shipping Act, 2009 Act.

The written submissions received are contained in Annexure 3 of the report.

[leport T.PW.ll. Ionsideration of the Statute law (Miscellaneous Amendments) Bill. 2019



9. fhe following stakeholders submitted their memoranda to the Comrnittee:-

a. 'l'he fask Catering Institr"rte;

b. '['lie Coast Parliarnentary Gloup;

c. Mr. Nyainda Paul Flenry;

d. Seafarers Union o1'Kenya;

e. LIon. Mohamed lraki, Senator Mombasa County;

f. Maritime Indlrstry Associatior-rs ;and
g. The State Departmeut for Shipping and Maritime Affairs.

3.1 Task Catering Institute
10. In their memorandum to the Committee, the Institute submitted that they supported the proposed

zrmendment because it will lead to the MSC Cluise Ships to be given a berth by Kenya National

Shippirig [.ine under i(er-rya Ports Authority in the port of Mombasa. Further, that tl-re proposed

arnendment will have a ripple eft'ect in terms of opening up employment opportunities for

I(enyans and enhancing capacity for locals.

3.2 Coast Parliamentary Group
1 1. The Members of the Coast Parliamentary Group requested that the public participation through

the Departmental Committee on 'fransport, Public Works and Flousing be done in Mombasa

Cor-urty (Coast Region).

3.3 Mr. Nyaincla Paul Henry
12. In his submission, he stated that he supported the amendment on the basis that thousands of

r-rnemployed Kenyan youth in the maritime sector will finally gain meaningftrl employment on

board ocean-going vessels.

3.4 Sealhrers Union of l(enya
13. In tl-reir written subrnissions, the Seafarers Union of Kenya supported the proposed amendrnents

because in their view, there is urgent need to revive, build and strengthen the Kenya National

Shipping Line. That this would be in line with the Blue Economy which will provide

employrnent and training opportunities to thousands of Ker-ryan seafarers. That since 2014 to

date, Kenya has been training youths in marine engineering and nautical science from certificates

to degrees.

14. It was their further submission that as a long term plan, Kenya must own and run its own ships

through the Kenya National Shipping Line. That in order to get there, laws and policies must be

developed to facilitate and enhance the process hence the need to arnend the Merchant Shipping

Act,2009.
15. It was also submitted that about 80% of the cargo that goes through the port of Mombasa is

owned by the Government of Kenya and that in shipping transport, whoever has the cargo

controls the ships. That once the Kenya National Shipping Line is empowered to l-randle all

government owned cargo, it will be in a position to control and actually own ships.

T
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3.5 I-Ion. Moharned Fal<i, Senator Momblsa County

16. In his submission to the Committee, tlie LIon. Senator for Mombasa County submitted that the

amendment as proposed, gave the Cabinet Secretary wide and unfettered powers to exempt any

entity, a matter that was of great concern since the CS will have unchecked powcrs. FIe

subrnitted to the Committee that it was a matter of great concern on how a Cabinet Secretary can

solely determine what public interest without public participation is.

l7,The Senator further submitted that whereas it was public knowledge that the intention was to
exempt KNSL from the provisions of section 16, it was important to note that the KNSL hacl n<;

capacity to operate berth C2 at the Mombasa Port. I-le noted that the KNSL was not wholly
owned by the government with the government owning 53o/o while a plivate er-rtity owning 47o/o

of the shares. He subrnitted that any failure by the I(enya Maritime Ar-rthority to fully enforce the

existing Act cannot be blarned on the people or the leaders. The Serrator submitted that it was

true people were being exploited and tliat it was the Cabinet Secretary who had the mandate ancl

powers over the indLrstry in general.

3.6 Maritirne Industry Associ:rtions

18. fhe Comrnittee received a delegation of representatives from different associations related to thc

rnaritime industry, all in support of the amendment. These include the Association for Wornen in
the Maritime Sector in Eastern and Southern Afi'ica (WOMESA), Mission to Seafarers, I-lomzr

Bay Boat Owners Association, Faza Isand Dwellers, Olcl Port Boat Owners Association, South

Coast Windsurfing Association, Young Seafarers Workers Group, National Marine Cadets

Association, 'fechnical University of Mombasa Nautical Science Students Associzrtion
(TUMNSA), among so marly others, all of who submitted their written memoranda to the

Committee.

19" The grollps submitted that tl-rere was higl-r and untair exploitation of workers in the malitime

sector, where fbreigr-r oornpanies enrich themselves in the oountry at the expense o{'the poor

workers. They subrnitted that the amendment will create job opportunities. The Secrctary

General of the Seafarers Union of Kenya submitted that Kenya has goods, has cargo but l'ras no

ships, making matters worse for the industry. FIe submitted that the revival of the KNSL will be

very helpful for Kenya.

3.7 Stnte l)epartment for Shipping nnd Maritime Affairs.
20. tn their written submissions, they stated that the State Department supported the amendment ancl

further proposed that the Merchant Shipping Act be amended in section 16 by inserting thc
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words "cxcept the l(cnya National Shipping Linc" immediately after thc words "shipping
Iinc". Section,l6 providcs that-

16. Ile:;triction on 
"'hip 

ov,ner
(l) Na owner of u sltip or person provirlittg the service of a shipping line shall, either

tlirectly or indirectly, provide in the nmritinrc industry tlrc service of crewing ogencies,

pilotage, cleuring andforwat'ding agent, portfocility operator, sltipping agent, terminal
oparator, contttinerft'eigltt stcttiott, quay sirle service provider, generol ship contractor,
Irouloge, entpty container rlepots, sltip chundler or suclt otlrcr service as the Mhister
nruy appoirtt urtdar sectiott.

21. "l-he rationeile fbr thc proposecl amcndment to sectior.t l6 ol the Merchant Shipping Act is that the

section as currently wordcd shuts out any national shipping aspirations. The revival of the Kenya

National Shipping Line is rlow a part of the Mediurn-'l'erur PIan III of Vision 2030 and as part of

slrltport to thc "Big 4" Agerrda particularly as regarcls to Manufacturing, Food security as well as

agro-proccssing. That tr-rrtlier, it will errable the KNSL take pride of its place as a natiottal carrier

ol' local imports and exports as well as create thc catalytic irnpact of developing a full blown

IllLre Economy with the firll participation of Kenyans in the sector while reducing the maritime

transport burden on the national economy. fhat restriction of international companies in certain

aspects ol marine trallspoftation logistics is a global practice aimed at encouraging participation

of locals in segments where capacities can easily be created.

4 COMMITTIII1 OI}SBIIVATIONS

-fhe Committee while considering tlic Bill made the following key observations;

l ) 'fhe proposed amendment is substantive in nature since it seeks to allow the Cabinet Secretary to

exempt an organization fi'om the application of the Act hence ought not to be contained in a

Statute Law (Miscellaneous) Amendment Bill, whose pLlrpose is to make minor amendments to

existing statutes. The rnerits of the proposed amendment should be considered in a substantive

amenclment Bill to the Merchant Shipping Act, No.4 of 2009.

2) The proposed amendments gives draconian powers to the Cabirret Secretary to exempt any

government entity or enterprise fiom tlie provisions of the Merchant Shipping Act and thus, the

said powers may be abr-rsed.

3) 'fhe import of the proposed amendrnent is to revive the Kenya National Shipping Line by

ensuring that the Kenya National Shipping Line provides the service of crewing agencies,

pilotage, clearir-rg ancl forwarding agent, port facility operator, shipping agent, terminal operator,
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container fi'eight station, quay side service provider, general ship contractor, haulage, empty
container depots, ship chandler or such other service as the Minister may appoint under section
16 of the Merchant Shipping Act, No.4 of 2009.

5 COMMITTEE STAGE AMENDMENTS
Having considered the Bill and the views by different stakeholders, the Committee proposed that:

SCHEDULE
THAT the Schedule to the Bill be amended by deleting the proposed amendment to section 4 of the
Merclrant Shipping Act,No.4 of 2009 and substituting therefore the following new arnendments-

s.2 Insert the following new definition in its proper alphabetical order.-
"national shipping line" means the Kenya National Shipping Line;

Insert the words "except a national shipping line" immediately after the
s.16(l) words "shipping line". ' -'-"-

DATE OS 0
'Zo lf

SIGNED
THE HON. DAVID PKOSING, MP, CBS
CHAIRPEITSON
DEPARTMENTAL COMMITTEE ON TRANSPORT, PUBLIC WORKS AND HOUSING
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MINIITNS oF' THR THIR'rY slxrH r361u) sITTING oF DEPARTMENTAL

COMMITTEE ON TRANSPOR PUB C WORKS & HOUSING }IELD ON

TI-IURSDAY. grlr MAy z0rg AT rI".30 A.M. IN 5'rr{ FLooR. coNTINENTAL IIousE

MEMBERS PRESENT

1. Hon. David Pkosing, M.P. - Chairperson
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MEMBERS ABSENT WITH AI'OLOGY

1. Hon, Moses Kuria, M.P. - Vice Chairperson

2. FIon. Suleiman Dori Ramadhani, M.P.

3. Hon. David Njuguna I(iaraho, M.P.

4. Hon. Ahmed Bashane Gaal, M.P.

5. Hon. Gideon Mutemi Mulyungi, M.P.

6. Hon, Rigathi Gachagtra, M.P.

7. Hon, Shadrack Jotur Mose, M.P.

8. Hon, Tom Mboya Odege, M.P.

9. Hon. Vincent Kemosi Mogaka, M.P.

10. FIon, Rehema Dida Jaldesa, M.P.
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4. Mr. Collins Mahaurbe

5. [Vls. Zainab Wario

IN A'I'1'I'NI)ANCII

l. Mrs. Nancy l(arigithu, CBS

2. Mr. Josepli Joma

3. Maj. (l{td) George Okong'o

zl. Mr..lohn Oniir-rgo

5. Mr. Sinron Mungai

Audio Olllcer

Sergeant-at-arn-t

Principal Secretary, Maritime and Sliipping A

Ag. MD, I(NSI-

DG, KMA

Fieacl, Commercial of Shipping, I(MA

Senior Econclmist, Shipping and Maritime

MIN No. Tl'}W EI t60t20t9: PRIIT,IMINAITITS

flie meeting \,vas called to orcler at ten o'clock, with a worcl o1'prayel' from the Chairperson.

Mernbers conflrmecl the agenda as consicleration of the proposed amendment to the Merchant

Shipping Act, No.4 of 2009 as oontained in the Statute Law (Miscellaneous Atnendmeuts) Bill,

2019 where the Prinoipzrl Secretary lbl Maritime ancl Shipping Affairs was invited to present her

Vle'vVS

MIN No. TI'>WH 161120l9 CONTIRMATION OT MINI]TES OF TI.IE

PREVIOUS

Confl'mation of minutes of the previous sitting was cleferred to the next sitting of the Courmittee.

MIN No. TPWH 16212019: CONSIDEITATION OF THE PROPOSED

2 NGW
PRINCIPAL SBCRETARY FOR MARITIMB

The Principal Secretary submitted her written presentation before Members sought clarificatiorr

on whether the Kenya National Shipping Line was under the State Department for Maritirne and

Shipping Affairs or it was nnder 'fransport. fhe Principal Secretary explained that tl're Act

proposed to be amended is under her docket even though Kenya National Shipping Line was

transf'erred to the State Department for Transport. Members noted that since the expected

beneficiary of the proposed arnendment was the Kenya National Shipping Line, it was then iu

AMENDMENT TO THE MtrRCHANT SHIPPING



i

i

!
I

order that the Principal Secretary lbl Transpol't was the one who shoulcl be executing the suppolt

submissions for the Ministly. The Committee resolved that the Cabinet Secretaly for the

Ministly of Transport, InfrastluctLrre, Housing, Urban Development & Public Works, the

Principal Secretary for Transport and the Principal Secretary for Maritime and Shipping Affails

be invited on Thursclay, l6tlt May 2019 at lOam to subrnit the Ministry's views on the proposecl

amendment and to afford both the Ministry and the Committee a single platfonn to clear any

questions that may arise. Tlie Committee ftirther resolved to invite the Coast Parliamentary

Group on the same day at 12 noon and the I(enya Ports Authority at 2prn. Agenda for the

meetings is oonsideration of the proposed amendment to the Merchant Shipping Act, No.4 of
2009 as contained in the Statute Law (Miscellaneous Amendments) Bill, 2019.

163t20t ADJOURNMENT

There being no other business, the sitting was adjourned at thilty minutes past twelve noon. The

next meeting to be held on Thursday, 16tl'May 2Ol9 at 10:00am.

Signed L..

IN

'a-"3fs-fi.i
"t!t""',

(Chairperson)

Date
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fhe meeting was called to order at lilleen minutes past ten o'clock, with a word o:f prayer fi'onr

the Chairpersou. Members conllrrrecl the agenda as meeting 
"vith 

the Ministry zrnd otller

stakeholders to receive views on the Statute I-aw (Miscellaneous Amendments) Bill, 2019.

MIN No. TPWH 16512019 CONFIRMATION OF MINUTES OF 'TIIE

PITEVIOUS

Confirmation of minutes ol'the plevious sitting was clelerred to the r-rext sitting of the Committee

MIN No, TI'WH 16612019: SUBMISSI ON FROM THE MINISTRY ON ]'I-IE
PR.OI'OSED AMITND TO THE MERCHANT

SHII'PING ACT. 2OO9 AS CONTAINED IN TI{II

STATUTE I,AW (MISCELLANEOUS

AMENDMENTS ) B Ir,L. 2019

The Principal Secretary lbr Sliipping ancl Malitime Affhirs conveyed the apologies of the

Cabinet Secretary fbr Transpolt and the Principal Secletary for '1'rzrnsport, both of whom were

away on official duties. The Principal Secretary submitted that the Ministry was fully in support

of the amendrnents to the Merchant Shipping Act 2009. She gave a histot'ical account of the

Kenya National Shipping Line (I(NSL), informing the Committee that the government f I(enya

tlrrorrgh the I(enya Polts Ar"rthority owns 53%o of the shares while the Mediterranean Shipping

Cornpany S.A. (MSC), the worlcl's second-largest shipping line in terms of container vessel

capacity, owns 47Yo of the shares in the I(NSL.

The Principal Secretary further asserted that no private cornpany will take over the port of

Mombasa, a position confir'rned by the Mar-raging Director, I(enya Polts Authority (KPA). It was

subrnitted that the I(NSL was a subsidiary which was under governrnent oversight and that I(PA-

just like the Attorney General, the National Tleasury, tl-re PS transport and other fonr

ir-rdependent directors- has a seat in the board of I(NSL. The Ministry further submitted that no

staff of KPA will lose their jobs as a result of the expected revival and restructuring plans of the

I(NSL.

Wliile noting the concerns tl'rat the scope of powels as proposed in the amenclment was too wide,

the Ministry submitted that that the proposed amendment was only aimed at exempting the

3



Kenyzr National Shiplting Line h'onl the plovisions o{'section 16 of the Merchant Shipping Act

2009 and no other party. In the alternative, the ivlinistry proposecl that instead of amending

section 4 of the Act, the National Assembly may opt to arnend sectior-r 16 of the Act by aclding

tlie 'uvorcls "provided that the above provisions will not apply to the National Sliipping Line"

inrmecliatcl), aiier scction 16. 'flie meeting notecl that thc seconcl option was better, provided that

a cleflrrition o["National Shipping Line" was also includecl ir-r the Act.

-fhe Ministry submitted that the intention fbr the rcvival ancl empowering of a national shipping

line was to cleate entployment and other opportr-rnities in the maritime sector for the youth.

MIN No.'I'PWII 167 12019: SUI}MISSIONS FROM STAKEI.IOLD IIRS IN 'I'HII

MAITITIMIl SICCTOR ON THIT, PROI'OSED

AMI1NDMENT TO TFIE MEIICI{A N"f SFIII'I'ING

ACT. 2OO9 AS CON'I'A IN TFIE STATUTE LAW

(MIS CELLANITOUS AMENDMENT s) IIILL.2019

fhe Corirmittee receivecl a delegation of representatives I'rom differerit associations related to the

malitime industry, all in support of the amenclrnent. fhese include the Association for Womeu in

the Malitin-re Sector in llastern ancl Southem Africa (WOMESA), Mission to Seafarels, Hotna

ISay Boat Owners Associzrtion, Faza Isand Dwellers, Old Port Boat Owners Association, South

Coast Winclsurhng Association, Young Seaihrers Workers Group, National Marine Cadets

Association, 'lechnical University o{' Mombasa Nautical Science Students Association

(|UMNSA), among so many othels, all of who submitted tl-reir written memoranda to the

Committee.

fhe groups sr-rbrnitted that there was high and unfair exploitation of workels in the r-naritime

sectol', 'uvhere fbreign companies enrich themselves in the country at the expense of the poor

workers. fhey submittecl that the arnendment will create job opportunities. The Secretary

General ol'the Seerfarers Union of Kenya subrnitted that Kenya has goods, has cargo but has no

ships, making matters worse lol the industry. LIe submitted that the revival of the KNSL will be

very helpiirl for Kenya.

t
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MIN No. TI'WII 168/2019: SUBMISSION IIITOM TI{E SENATOIT OF

MOMBASA COUNTY ON THII I'ROI'OSRI)

AMENDMENI' TO THB MERC}IANI' SHII'PING

ACT. 2OO9 AS CONTAI IN TIIE S"IATUTB I,AW

(MISCELLANtrOUS A MENTS) I}ILL. 2019

In his submission to the Committee, the I-lon. Senator lor Mombasa County subn,itted that tl-re

arnendment as proposed, gave the Cabinet Secretary wide and r"urfettered powers to exempt any

entity, a matter that was of great concern since the CS will have unchecked powers. I-le

sr"rbrnitted to the Committee that it was a matter of great corlcern on how a Cabinet Secretary can

solely detemrine what public interest witliout public participation is.

The Senatol further sr,rbmitted that whereas it was pr"rblic knowledge that the iutentiou was to

exempt KNSL from the provisions ol'seotion 16, it was important to note that tl're I(NSL hacl no

capacity to operate berth C2 at the Mombasa Port. I-Ie further submittecl that the KNSL was not

wliolly owned by the govenlment with the government owning 53o/o while a private er-rtity

owning 47Yo of the shares. FIe hrrtlier assertecl that any faih.rre by the Kenya Maritirne Authority

to fully enforce the existing Act cannot be blamecl on the people or the leaders. The Senator'

subrnitted that it was true people were being exploited ancl that it was the Cabinet Secretary who

had the mandate and powels over the industry in general.

MIN No. TPWH 169/2019: AD.IOURNMENT

There being no other business, the sitting was adjourned at flfteen minutes past two o'clock. The

next meeting to be held on Monday, 20tl' May 2019 at 9:30am.

Signed

(Chairperson)

Date

l/
Zsl ;/z:trii
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Newspaper advertisement inviting the public to

submit memoranda on the Bill.
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CHAIIT PBRSON'S FOIIII\A/AITI)
The Statute Larv (Miscellerneous Arnenclrlent) Bill.20l9 rlas publishecl and read the lrrst
tirre. The bill is in l<eeping rvitlr the plactice ol-making arncrrcJrlents rvhich clo not rnerit tlre
ptrblication of separate Bills arrd consoliclating them to one Uill. l-he bill therefore proposes
atnettdttrents to varioLts Acts of Parliarnent. Pursuant to the provisions of Standing Order 127
(l), of the National Assernbly Stancling Orders u,hich plorrides thot ct Bill ltcrving been rectcl cr

.fir.st titne :;hnll ,stctncl contntittecl to the relet,cutt Dcpcrrtnrentcrl Contmittee it is on this basis
that the Clornmittee rnakes this Report.

ptake this opportunity to thank all Mernbers of'the Cortrrlittee for tlreil irrput in the
consideration of the Statute L,arv (Miscellaneous Arnendnrent) Bill. 2019. The Conrrnittee
also tal<es this opporturrity to tlranl< the Offices ol' the Speaker and of' tlre Clerk of the
National Assembly fbr the logistical support accorded to it during the exercise.'fhe
Comntittee also appreciates the role plal,ed b),the nreclia follorvirrg its covet'age of tlre
proceed i ngs, thus enlranci nq accou ntab i I ity ancl transpat'ct1c),.

Pursttant to provisions ol Standrng Order 199 (6). ancl on behalf of the Departmerrtal
Cottttttittee ott Adrttinistratiorr arrd National Security. it is nri. pleasarrt plivilege ancl honor to
present to this House the Ileport of the Corrnrittee on tlre Statute Law (Miscellaneous
Anrendrnents) Bill, 20 I 9.

SIGNBD

DEPAR'I'MENTAL
SBCURI'I'Y

HON. GION. PAUL KOINANGB, MP)
(cTTATRPERSON)

COMMITTEIi ON ADMINIS'TRA'TION & NATIONAL

DATB *"1 Ls\\
\

3



I.O PREFACE
The Departnrental Corlrnittee on Adrninistration ancl National Security was constituted on

I 4'l' Decenrber 20 I 7 prrrsuant to provisions of Stancling Olclers 2 I 6( I ).

L The Comrittee executes its rranclate in accordancc rvith the provisiorrs of Standing Order
216 (5), fl'otn rvhiclr it drarvs its rnandare to, intel alia:

a) investigate, inquire into ancl report on all nlatters relating to the mandate,
lnanagelnent, activities, adrninistratiorr. operatiorrs and estinrates of the assigned
Ministries and departrnetrts: arrd

b) study and revieu, all legislatiorr ref'erred to ir:
c) To vet and report on all appointments lvlrere tlre Corrstitution or any law requiles tlre

National Assenrbly to approve, except those undel Standing Order 204.

Honorable Speaker,

2. In executing its rlandate, the Corrnrittee oversees the fbllorving Ministries and

Deptrrtrrrents:

i) 1'he Mirristry ol'lnterior' & C-'oorriination ot'Natiorral Cjovernrlent
a) State Departntent of Interior
b) State Departnrent of Border Control. lnrnr igratiorr and Registration of

Persons.

c) State Departnlent of Correctional Services

ii) 'l-he National Police Service Contrnissiorr

iii) I'he Independent Policirrg Oversight Authority
iv) The Public Service Cornntission

3. Accordirrg to Schedule II of the Starrding Orders. the Corrmittee is rrandated to

Consider the following subjects:

i) National Securitl,l
ii) Police Servicc's:

iii) Ilorle AtJairs;

iv)Publ ic Admi n istratiorr I

v) Public Service,

vi)Prisorrs;

vii) lrrrmigration

Z.O COMMITTBB MEMBERS
l. Hon. Paul Koinarrge, MP (Chairperson)

2. Hon. John Waluke, MP (Vice-Chairperson)

3. Hon. Athanas Wamunyinyi. MP

4. Hon. Peter I(aluma. MP
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6.

7.

8.

9.

l0
ll
t2

l3

t4

l5
r6

t7

r8

l-lon. Makali Mulu, MP

I-lon. Didrnus Wekesa Barasa MLrtua, MP

Florr. Ceoffi'ey Kingagi Muturi, MP
I-lon. Marselino Malirno Arbelle, MP
Hon. T'ecla Chebet TLrnr, MP

llon. Josphat I(abinga \\/achira. MP

Flon. Nirnrod Mbithuka Mbai. Ml)
llon. George Theuri. MP

Hon. Martin Deric Nguniiri Wambugu, MP

Hon. Abdi Omar Shurie, MP
Horr.Halirla Mucheke, MP
Hon, Peter Masara, MP

I-lon. Aduma OrvLror. MP

Hon. Edward Ol<u l(aLrnya,MP

2.1 COMMITTBESECRBTARIAT

l. Mr. Abdullahi Aden

2. Mr. Joshua Ondari

3. Ms. Brigitta Mati
4. iVlr. Donald Manyala

5. Mr. Edison Odhiarlbo

Senior Clerk Assistant

Clerk Assistant

Legal Counsel

Researcher Ofl'lcer I I I

[:iscal Analyst lll

List of Recom rnendations

The Cornrnittee lraving considered the Statute Law (Miscellaneous Amendments) Bill,20l9
reconrmends tlre fbl lowing;

l. The Districts rnd Provinces Act, 1992 (No. 5 ol'1992)

The Comrrittee agreed to the Proposed Arrendrnents

The inrplication of tlre anrendnrent is to give power to the Cabinet Secretary responsible

for internal affairs to rnake regulatiorrs for the bettel irlplerrentation of the provisions of
the Act;

2. '['he Alcoholic Drinl<s Control Act, 2010 (No. 4 ol'2010)

The Corrnrittee resolved to delete tlre Proposed Amendnrents

Justification

The irnplicatiorr is to allor,r,all caclles of Magistrates to try ol.fbrrces rrnder tlie Act. The

The Cornrnittee firrthel observed that all caclle rla-1,not have the requisite experience

to try offences under the Act;
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l 3. 'fhe Prevention of 'ferrorisrn Act, 2012 (Act No, 30 ol'2012)

Amenclments

(a) in the proposed amendments to the Preventiorr of Terrorisrr Act,20l2, (No,30 of
2012)-

(i) by deleting the proposed amendrnents to sectiorr 40A (2) and substituting

theretbre the fbI lorving-

s.40A(2) Delete paragraph (e) ancl strbstitute tlrelefbr tlre tbllowing new

paragraplr-

"(e) the Directorate of Inrrnigration:

lnsert the fbllorving ne\\/ paragl'aphs irnmediately after paragraplr (e)-

"(ea) the Natiorral Police Set'r,ice;

(eb) the Kenva Coast Cuard Service:"

40A (3) the Cornmittee agreecl to the proposed Amendments

Justification

The irnplicatiou of the arnencluretrt is to irrcrease tlre telnl of the rrerlbers of tlre

Centre to be cunrulative six years to enhance corrtinuitl, of the centre.

40B (2) the Conrnrittee agreed to the proposed arnendments

J ustification

Tlre inrplication of'tlre'arnerrclnrerrt is to provicle lbr aclditional responsibilities to the

centre

40C the Cornmittee agreed to tlie proposed arrendnrents

J ustilication

The irnplication of the arrendrnent is to also provicle lbr additional responsibilities

with regard to approvirrg all civil societ),organizatiorrs and international non-

governmental organizations engaged in preverrting and countering violent extremism

and radicalizatior-r. The arnendment is inrportant as there is rreed to furtlrer vet or

interrogate the operations of tlre abovc organiz-ations.

I

)
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I

3.0 BACKGROUND

The Statute Law (Miscellarreous Arnendrnc'nts) Bill.20l9 was read tlrst tirne and

sttbseqrrently oornmitted to the Contrnittee pursuant to tlre plovisiolrs of Starrding Orcler 127

( l) and there aller report to the FIouse.

The bill is in keepirtg u,ith the" practice ol'nraking anrendrnents rvhich do rrot melit the

publication of separate Bills arrd consoliclating thenr to one Bill.'f'he bill therefbre proposes

atrendr.nents to the fbllor,r,ing Acts of Palliarnent.

I. 'fhe Districts and Provinces Act. 1992 (No. 5 ol 1992)

II. The Alcoliolic Drinl<s Contlol Act. ( No. a of 2010)
lll. The Prevention of Terlolism Act,20l2 (No.30 of 2012)

4.0 SUBMISSION OF MEMORANDA

Arlicle l lS o.f the C-on:;tittrtion ltrovide.; thtt. "Porliarnent :;htll,/hcilitate public participcttiott
ctnd involventenl in the Legi,slotiye ontl other btt,sine,s':; of'Pnrliontenl oncl it.y conrnrittee,s

Standing order' l2l (3) provicles that. " tlre Departrnental (.'orrtrrittee to rvhich a bill is

cornmifted shall facilitate public participatiorr and shall take in toaccoLlnt viervs and

recomnrendatiorrs of the public rvhen the cornrnittee nraltes its report to the l-louse.

lrr theConsideration of,the Bill, the committee irrvited rlemoranda fl'orl the public vide a
notice in tlre local dailies Pursuant 10 Article ll8 of the Corrstitution and Standing order 127

(3 ).

J'he Cornrnittee received nrernoranda fiorrr tlre public pursLrant to Standing Order 127

(3) from the tbllor,ving tu/o entities:

a) Bownrans Coulson l-larrre1, I-lp;
b) Coast Civil Societl,Netrvork

c) The Kenl'a Ass6ciation o1'Maltttlhctttrers

Bowmans (Coulson Ilarney LLP)

The Merroranda by Bowmans (Coulson Harney LLP) sates as fbllows;

The Borymans (Coulson llarney LLP) revieu,ed tlre Alcoholic Drinks Control Act,20l0
(No.4 of 2010) and noted that the Act etfectivell, placed of'tences under tlre Act outside the

juriscliction of the resicleut nragistrate bv defining rnagistrate as a rrragistrate above the rank of
a resiclent nragistrate.

7

The Cornmittee observed that;



The implication of tlre arnendrnent is to open up all caclres of'rragistrates to try offences

under the Act. It turther otrserved that the intention of Natiorral Assenrbly is to restrict some

cadres of rnagistrates u,ho are to lrear cases under tlre Act due to lack of experierrce in

lrandling such rnatters.

Coast Civil Sociefy Netn,orli

T'he Menroranda lry the Coast Based Civil Societl'Organization rvorking around
pleventing arrd countering Violent Extrerrisnr stated as ibllorvs;

a) Tlre lrrstitution reviewed tlre Pleverrtion ol'-l-erlorisrr Act. 2012 (No.30 of
2012) and noted the fbllorvirrg

b) that the proposed anrendnrents to the above rlentioned statute raises

concern arnongst coast based civil society organisatiorts ettgaged in

preventing ancl counterirrg violent extlemisrl (PCVE)l

c) the proposed antendment to Sectiorr 40 C is agairrst the spirit of collective

responsibilit),ancl the tenets of the Public Bcrrefrt Orgarrisation Act;

d) that the CSO (Civil based organisatiorrs) have clear rnonitoring and

evaluation fl'arnervorl< irr respouclirrg to issrres arourtd l)CVE and as such

the issues u,ill not be rvell attencled b), the centre:

e) the CSOs doubt the capacity of the Clentle in approving ancl revierving the

work of CSO advocatirrg fbr PCVE:

0 the CSOs are mandated to calry out their roles pursuant to registl'ation by

the NCO board of Kenya ancl in their vierv sLrb.iecting them to anotlrer

processes equivalent to doLrble registratiott.

T'he Committee observecl that

o. Registratiorr of NCOs is arr activity undet'taken b1i ths NCO Board

ol'I(enya. Tlre firnction oI the Board inter alia, is to rtrlvise the

Governmenl on lhe uclirlilies qf' lhe Non-Govet'nmenlal

Orguniuliorts ttrrtl tlte ir rola in ilevelopnte rrl vvitltirt I{e n.1'rt;

b. The Act provides that Boarcl is to urork in harmony with Non-

Covernmental Orgarrizations Courrcil. This is provided for ttnder

Section 24 (l) which states "1n&e Couttcil shtrlI odvise the Bourd

wilh respecl lo lhe code o./'conducl und suclt ollter slillttles os
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nru.y .fit c i l i l il l e l l t c reg t t l rt t i o t t o.f' AI o u - O ove r u nt e t r l u l O rSg t tt i z.u t i o rt s

on ntrtllersrl their oclit,ilies, rrttliortttl securil.lt, lruining, the

levelopntenl q/ ttulionul monpower, inslitulionul builtlirtg,
scienli/ic ttttd lechnolollicul developntetrt und s'uclr other mutlers
o.f'nulionul inleresl. "Thc inf-elence ol'this section is that in tenns

of thc rcgtr latiorr ol'nt-rrr- g()\/enrnent.il organisatiorrs in their

actiVitics. naticlnal sccLrritl'c.t.c cltlieI statUtes rIal,pr()vicle Iol'a
cotlc tll'ct'lrttltret trr othcr ldrl itioual nteasul'es th:rt an NCO nra1, bs

sub.iected to. ln this cilse. llie Council slrall aclvise the Board orr

such aclclitional nreasure. ln tlris instance. section 40 C provicles fbr

such adclitional rneasures that C--SOs arrd NCOs dealing rvith PCVE

are to be srrb.iectccl to that is firrthel legistlation ancl firrther repoft

to tlre centre on their claili,activities.

c. It is irnportant to note that Public Berreflt Organisations Act 2013 is

a lavv seel<ing to provide a nrore enabling envir<)urnerrt for NGOs,

rvith clear critelia legaldirrg NCOs' registratiorr, errhanced

accoLrntability, set tirrelirres l'or processing applications, as we,ll as

ta,r irrccnlives errrl bcnellls lbl organisatiorrs conducting "public

bcnelll acti\/ities". It u'as ;-russcd b; thc Pallianrent irr 2012 ancl

sigrrecl irrto lar,i,by thc tlren Presiclent Mvvai l(ibaki on.lanuary 14,

2013. bLrt hzrs not becn opcrationalizecl -r,'et.

d. '['he Public L]enetlt Organisations (Arlenclrnent) Bill, 2016 was to

amencl the I)Lr['rlic L]enef rts Olganizations Act, No. lB of 2013 to

opcrationaliz-e thc Act in accolciance rvitlt tlre lau,,'l-he Bill
p|oposecl to arnencl tlre Act bl,renrovir-rg tlte porvers conf-erred upon

tlre Cabinet Secretar'1, to deternrine the clate or tirle at which this

Act rvill corne irrto fbrce. The Bill tapsecl at the end of the lltl'
Parliarnent.

'I'he Kenya Associit t i<l n o l' Mit n u f:t ctu rc rs

Tlre Contnrittecl receivecl Meltrol'anda lionr tlrc l(cn-t'a Association of N4arrLrfircturers that

intended to anrend section 32 (3) ol'the Alcoholics Drinlis Act No. 4 ot'2010 r.vhich provides

the stateurerrt and health u,arnir.rg ref'errec1 to in secl.iorr (2) shall corrprise not less than 30%

of the total surfhce area o['the pacl<age.

Tlrearnendrnent was to delete the u,ord puc'liuge ancl substitute it u'itlr the n,ord iabel
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Thc corrnrittee observecl that, this propclsecj arnendtnent was opening the scope of'the Stattle

Law (Miscellaneous Amendrrent) Bill 2019. in that. it exparrded the srrb.iect rratter at hand

contfar), to the stanclirrg orclel I 33 (5) of'the National Assertlbll''

The Coptptittee [urlher-soLrght conlncnts on the Statute (Larv Miscellaneotts Amencltlent)

Bill,20l9 li.or1 the Mirristry of Interior & Coordination of National Coverntrent' tlie Office

of the Attor.ney Ceneral arrd the l(errya Larv Refbrrr Conrtnissiorr to be srrbnritted on or

betbre Tuesclay 23'd April 2019.

-lheCouturittec 
clicl not leceive anv conuncnts fl'ottt the Ol'flce of tlre Attortley Ceneral and

tlre l(en1'a Lari, Il.etblrrt C'onltnissiotl

Thc Coprmittee r.eceivecl a letter tiorn the Ministry of'lnteriol and Coordirtatiott of Natiorral

Gover.nprent;equesting for tirre to consoliclate their corllnlents on the Bill. (Copy of the

letter attached)

5.0 SIT'TINGS

The Corrnrittee consiclered the Statute Law (Misccllaneous Atrendtnents) Bill.20l9 in its

sittings held orr Tuesday 23'.1 April 2019 arrcl 
.flrtrrsclal, ?lrd Mily 2019 li'espectively arrd

adopted its report on 'l'uesday 7'l' May. 2019

6.0 CONSIDEnATION OF 'rIIE STATUTB LAW (MISCBLLANBOUS

AMENDMENTS BII,L, 201 9

The Legal Counsel tool< the Mernbers tlrroLrglr the StatLrte Iatv Miscellaneotts Atttencllnents

Bill,2019 on'luesday 23"r Aplil 2019 explaining the arlenclrnertts to the vat'iotts Acts and

their e tfect ancl irrfbrrred the colntnittee as fbllor'vs:

The Statute Law (Miscellaneous Arnenchrent) Bill.20l9 (National Assettrbll'Bill No.2l of

2019) was reacl a flrst tirle in tlre Hotrse on 3'd Aplil.20l9'
The Bill seeks to make various arnerrclnrents to several larvs as specified' The Cotrnrinee is

tasked rvith concluctiug public pat'ticipation on the fbllowing stattltes rvhiclr are proposed to

be arnended-

(l) 'l-he Districts and Provinces Act, 1992 (No' 5 of 1992)l

(2) The Alcoholic Drinks Control Act.20l0 (No' 4 of 2010): and

(3) The Preventiotr ol'Terroristtr Act.20l2 (Act No' 30 of 2012)'

PROPOSED
AME,NDMBN'T

J US'I'IFICA'I'ION

lnsert the follorvirrg

section irlmediatelY

The principal object of the

Districts artd Provinces Act is

to establish provinces and

ne \\/

a fier

LAW

The Districts ancl Provinces

Act, 1992 (No. 5 of 1992)
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(The Act of Parliantent i,t to
pre,scribe the di,strict:s oncl
province.s into tthich Kenyl
i.s divided)

Repeol of',sectiott I of Act No.

t6oJ't968

Section 5-

Regulations.

6. The Cabinet Secretarl, ef
tlre Ministry fbr the linre
being responsible for intet'nal

affairs nta5, tlake regttlations
fol the better calry'irrg intrt

efl'ect the provisiorrs of this
Act.

districts in Kenya.

To restructure the system to
flt devolved governance irr

tenns of realignirrg the old
st|ucture to tlre new structrtre

i. ,\ectiott I
Con:;lilttliott of
(Antenclntent) Act,

repeuletl.

qf rhe

Kenlto

1968 is

Delete the detlnitiorr ol' the

word "rttagistrate" and

substitute tlrerefbr the

fbllowirrg-

"magistritte" has tlre

meaning assignecl to it in the

Magistrates' Court Act, 2015

(No. 26 of 20 I 5),

Section 2

To elirrinate inconsistencies

between tlre Acts.

"ntngistratc" nleans ll

rlagistlr.rtc- i.rt"lrlvc the rarrk ol'
resident nragistl'ate:

The Alcoholic Drinl<s

Control Act, 2010 (No. 4 of
2010)

I t,.ing responsible fbr tbrcign

i Insert the fbllou,i rlg rle\v'

and To rectify the draflirrg error
the I in paragraplr (e)l

De lete paragraph (e)

substitute' therelbr

ibl lorving 11e1r, pnragraplr

To include othel relevant

agencies that acquire vital
inforrnation that may assist in

the prevention of terrorism.

To extend tlre period the

officers seconded may serve

at the Centre.

affairsl

(h) the Otfice of the Director
(a)the Director appointed by

the National Security

The Preventiou of Telroristn
Act. 2012 (Act No. 30 of
2012)

40A. Establishment of a

counter-terrorism Ceutre

(l) There is established a

National Counter'-Terrorisnr

Centre. heleiuaftel ref'erred

to as the "Centre" rvlriclr shall

be an inter-agency body.

(2)The Centre shall consist of
offices fi'orn the follorving
organisations- (g) the i\4inist11, lor tlre tinre I

paragraphs irlrlediatell, alier
paragraplr (e)-

(0 the National Police

Service;

"(e) the Directorate o[
Imrnigrationl"
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Council:

(b)the National Intelligence

Service;

(c) the Kenya Defence

Forces;

(d)the Attorney-General ;

oi Prrbl ic Prosecutionsl

(i) the Kenya Wildlifb
Servicesl

(l) the Probation and

Afiercare Selvices
Depaftrnent;

(k) the l(errya Prisons

Service:

(l)the Ken1,6 Civil Aviatiorr
Authority;

AIrd"

Renurnber pal'agraplr (f) as

paragraph (nr).

lnsert the follorving new

paragraph irnnrediately

(e)Directorate

lrnmigration

Registratiorr; the

Police Service;and

of
and

National

ll
(f) such other national
agencies as lray be

detelmined by tlre National

Security Council.

(3)The nrembers of the

Centre specified under

subsection (2) shall be

secondecl to the Centre fbr a

period not exceeding three

years.

(a)The Director shall be

responsible fbr the

managerrent and

implenrentation of tlre

functions of the Centre.

40B. Responsibilities of the

Centre
To aligrr new developments

in prevention of terrorism to

existing policy and legal

i

t2



( I )The Centre slrall be

responsible for the oo-

ordination of national
coultter-terrorism ef-forts irr
order to detect, deter and

disrupt terrorism acts.

(2)Without prejudice to rlre

provisions of subsection (l)
the Centre shal[-

afier paragraph (e)---

"(f) artal5,5g nll irrfbrrttation

and intelligeltce on terrorisut
and counterterrorism for
purposes of proposing policy
and legal ad.iLtstn'tents to the

National SecLrrity Council
and other national security
leaderslr ip. "

stIr.lct u res

Policy and law on terrorism
to adapt to new developrnent

on terrorisrl and

cou nterterrorisnr

To task the centre rvith tlre

role of approving all civil
societies and NGOs

i

(a)establish a database ro

assist law enforcernent

agencies;

(b)conduct public awareness

on prevention of terrorislll

(c)develop strategies suclr as

coLrnter and de-

radicalization;

(d)facilitate capacity bu i ld ing
for counter-ten'orism

stakeholders ;

(e)co-ordinate with other
government agencies to
provide security certifi cation
for aviation schools or
cornpanies.

I

,rrl'I

i

li'
i

ll
I

i
I

-11

jl

i,il
i1

i'l

J

i

I
i

-l
li

i

Renunrber the existing
provisions as subsections (2)

and (3) respectively and

)

,l

40C.Responsibility of the
public and government

bodies
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( I )The Centre nlay reqlrest

any person or government

bod1, tbr any inlbrnration

relating to terrorisur.

(2)Menrbers of the public

have a responsibility to

firrnish the Cerrtre rvitlr arry

infornratiorr relating to

terrorism which is ra,ithin

their knowledge.

insert the fbllorving new

subsectiorr imrrediatell,

betbre the t'enutlbet'ecl

su bsect ions-

"(l) T'he Centt'e slrall be art

approving and reporting

institution fbr all civil society

organ isations

andintelnational not.t-

governnrental orgartisatious

eugaged irr ;:reventing and

countering violent extretrisnr

and radicalisation tlrrough

cor.lnter-rressaging or ptrblic

outreach. and disengagerrent

a n cl le i ntegt'a t irttt c'r i'

lacl ical isecl incl ivid ua ls."

conducting activities related

to cou ntertel'rorisrn. The

sanre organisations are to

repot't to tl'le centre of their

{la i l5' oPsl'31 1.,'lt.

Tlre Non-Governnrental

Orgarr izations Co-Ordi nation

Act provicles for the

registration of a ll civ il

societies and non-

goverrrrlental organisations

in Kenya.

Section l2 (2) provides that
"A certiflcate of registration

shall be conclusive evidence

ol' authority to operate

throughout l(ert1,n or such

parts ol' the country as aIe

specilied tlrerein."

ln tlris case. there is need fbr
guidelines for the centre in

approvirrg, re,iecting an

applicatiorr or appeals of the

sanle

7.0 COMMITTEE OBSERVATIONS

The Conrrrrittee observed the follor,ving-

(l) THAT.tlre proposed amenclrlents to the Districts ancl Pt'ovinces Act, 1992 (No'5 of
l9g2), are in orcler as the implicatiorr of the atnendtrrent is to give power to the

Cabirret Secretary resporrsible for internal affairs to rtrake regulatiotls lor the better

implementation of the provisions of the Act;

(2) THAT, in the proposed arnendnrents to the Alcoliolics Drinl<s Corrtrol Act, 2010

(No.4 of 2010) the inrplication is to allorv all cadles of Magistrates to try otfences
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trnder the Act. "I'he Cotttttiittee observed tlrat all caclre may not have tlre requisite
experience to try of)'ences under the Act;

(3) l'HAT, in the ploposetj atrendnrents to the l)revention ol'Terrorisrn Act,20l2 (No.30
of20t2) -

(a) in the proposed amenclrtrent to section 40A (2)

(i) the proposed arnendnrent is to oorrect a drafiing error;

(ii) to insert rrer,r, palaglaphs irnrrediately atier paragr.aph (e), rvlric6 irrclude
the the Ministr'1, fbr the time being res;:onsible for fbreigrr aflairs, tlre
Offlce of,the Director of Public Prosecutions, the l(errya Wilcllifb Services,
the Probation ancl Altercare Services Departrnent, the Kenya prisons
Service and the Kenya Civil Aviation Autlror.it),. The Comnrittee observed
that these agenoies are coverecl under ltalagraplr 2(f) rvhich provicles,,'lnlrc
cenlre sltull consisl tt/'o/lices'.firttrt sut'lt otlter notirtrtttl ugencies qs m(Ly
be delerntirrctl h.l' llte Nuliorrul Set:uril.1' Cottttc'i1." The Corlrlittee hrrther
observed that tltere is need to inclucle the l(errya Coast Guarcl Services the
nrarititre sectrrity organ rvith the nrandate to protect Kerrya's territorial
waters against terrolisrn. pir.ac1, altlong others. The Cornnrittee proposed to
delete parag'aphs (g) - (l) and insert a,ew paragraplr (g) to r.eacl as,.(g)
tlre Ken1,6 Coast Cuard Service:

(iii)to delete the anrendrrent to renurrber.the paragraph (t) as paragraplr (nr).
the atrendment has been renderecl nLrgatory because of the cleletion of t5e
proposed paragraphs (g)- (l).

(b) in the proposed anrencitnent to 40A(3). the Corrrnittee obselvecl tlrat the inrplication
of the attrendtnent is to increase the terrn o['rhe rneurbcr.s of the Centre to be
ctttnulative si.r years. It tvas ftu'ther observeci tlrat tlre term ol the rrerrber.s of the
centre needs to be reconsiclered to enhance corrtinuity of the centre.

(c) in the proposed atnendtrents 1o 40B (2). the Committee observeci that the implication
olthe antendnrent is to provicle fbr additional lesporrsibilities to the centre:

(d) in the proposed atrendnrents to 40C, the Comnrittee otrservecj that tlre implicatiorr of
the alnendlnent is to also provide for adclitiorral lesponsibilities with regard to
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approving and all civil societ), organisatiorrs aud international non-governnrental

organisations errgaged in preveuting ancl courttering violerrt extretristr arrd

radicalisation. It lvas firrther observecl that the arnenclrnettt is itlportant as there is

need to further vet or ittterrogate the operations oltlte above organisations.

8.0 COMMITTEE RECOMMNNDATIONS

l-he Cornnrittee having considc'rcd thc StatLrte [-arr' (Misce'llaneotts Atrendnrents) Bill.

20 I 9 r'econtrtrends the lbllori'irrg;

Tlre Districts itnd Provinces Act, 1992 (No. 5 ol' 1992)

The Cornrnittee agreed to tlre Proposed Anlendments

The irrrplication of tlre antendment is to give power to the Cabirtet Secretat'y responsible

for intelnal affairs to rnal<e regulations for the bettel inrplettrentatiott of the provisions of

the Act;

The Alcoholic Drinks Control Act, 2010 (No. 4 ol'2010)

The Comnrittee resolved to clelete the Proposed Atrenclttrents

Justification

The irnplicatiou is to allorv allcaclres of Magistratcs t() tr\/ oltences ttrrder the Act. The

Conrnrittee f,urther obset'vecl tlrat all caclre ntay not have tlre l'equisite experience to try

of'tences undel the Act;

'l'he Prevention of Terrorisnr Act,2012 (Act No.30 ol'2012)

Amendments

(b) in the proposed arnenclrnents to tlre Preventiotr of 'lerroristr Act, 2012, (No.30 of

2012)-
(ii) by deleting tlre pro;:osecl arrendrnents to sectiotl 40A (2) and srrbstituting

therefore the fbl lolv i ng-

s.40A(2) Delete paragraph (e) ancl substitute therefbr tlre fbllowing new

paragraph-

"(e) the Directorate of lrrtnigratiorr:

Inse;t the fbllou,ing new paragraphs intrnediately 6fis,' paragraph (e)-

"(ea) the National Police Service:

16
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(eb) the l(enya Coast Cuarcl Service:"

40A (3) the Comrnittee agreed to the pr.oposecl Antenclrrents

Justification

'fhe iniplicatiorr of the arrendnrent is to inclease the ternr of the rnembers of the
Centre to be curlulative six )iears to enhance continuit),olthe centre.

408 (2) the Conrnrittee agreed to the pr.oposecl anre.nclrrents

J ustilication

The implication of the amenchrent is to plovide tbr aclclitiorral responsibilities to the
centre

40C the Cornrrittee agreed to the pt.opose<j anrencltrents

Justilication

T'he irrplication of'the arttertclnrerrt is to also provicle fbr aclditiorral lesponsibilities
rvitlr regard to approvin_e and all civil societl, rtr.ganizations and international non-
govel'nmental orgattizatiotts engagecl iu plevcntirrs urrcl coun(ering violent extrenrisnr
and radicalizatiort. -['lte atnenclnrent is irlpoltant as there is neecl to approve ancl
repoil the operations of the above organizations.

.)-s\\
DateSigned

Chairman,
Security

Hon. Paul Koinange, MP
Departrnental committee on Administration and National

I
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MINUTES OF THE 15TH SITTING OF DEPARTMENTAL COMMITTEE ON
ADMINISTRATION AND NATIONAL SECURITY HELD ON TUESDAY 23M APRIL
2019 IN 4TH FLOOR, CONTINENTAL HOUSE, MArN PARLIAMENT BUILDINGS AT
10:00 AM

PRESENT

1. The Hon. Paul Koinange, MP
2. The Hon. WafulaWamunyinyi, MP
3. The Hon. Peter George Kaluma, MP
4. The Hon. George Theuri, MP
5. The Hon. MarselinoMalimoArbelle, MP
6. The Hon. Halima Mucheke, MP
7. The Hon. Dr. Tecla Chebet Tum, MP
8. The Hon. Peter Francis Masara, MP
9. The Hon. Abdi Omar Shurie, MP

Chairperson

APOLOGIES

1. The Hon. John Waluke, MP Vice-Chairperson
2. The Hon. Dr. MakaliMulu, MP
3. The Hon. Oku Kaunya, MP
4. The Hon. AdumaOwour, MP
5. The Hon. JosphatKabingaWachira, MP
6. The Hon. DidmusWekesaElarasaMutua, MP
7. The Hon. Geoffrey KingagiMuturi, MP
8. The Hon. NgunjiriWambugu, MP
9. The Hon. Nimrod MbithukaMbai, MP

IN.ATTENDANCE

NATIONAL ASSEMBLY

L Mr. Abdullahi Aden
2. Mr. Joshua Ondari
3. Ms, Brigitta Mati

Senior Clerk Assistant
Clerk Assistant
Legal Counsel

.''

MIN.NO. NA/ANS/2 OI9 I 40 PRELIMINARIES

The Chairperson called the meeting to order at 10.20 am the agenda was adopted by the
members present.
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MIN.NO. NA/ANS/2 OI9 I 4I : CONSIDERATION OF THE STATUTE LAW
MISCBLLANEOUS AMBNDMENT BILL 2OI9

The Legal Counsel took the Members through the Statute law Miscellaneous Amendments Bill,
2019 on Tuesday 23'd April 2019 explaining tlie amendments to the various Acts and their effect

and informed the committee as follows;

The Statute Law (Miscellaneous Amendment) Bill, 2019 $lational Assembly Bill No. 2l of
2Ol9) was read a first time in the House on 3'd April, 2}lg.

The Bill seeks to make various amendments to several laws as specified. The Committee is

tasked with conducting public participation on the following statutes which are proposed to be

amended-

(l) The Districts and Provinces Act, 1992 (No. 5 of 1992);

(2) The Alcoholic Drinks Control Act,20l0 (t{o. 4 of 2010); and

(3) The Prevention of Terrorism Act, 2012 (ActNo. 30 of 2012).

LAW PROPOSED
AMENDMENT

JUSTIFICATION

The Districts and Provinces
Act, 1992 (No. 5 of 1992)

(fhe Act of Parliament is to
prescribe the districts and
provinces into which Kenya

is divided)

Repeal of section 4 of Act No

t6 of 1968

5. Section 4

Constitution of
(Amendment) Act,

repealed.

of the

Kenya

1968 is

Insert the following
section immediately
section 5-

new

after

Regulations.

6. The Cabinet Secretary of
the Ministry for the time
being responsible for internal
affairs may make regulations

for the better carrying into
effect the provisions of this

Act.

The principal object of the

Districts and Provinces Act is
to establish provinces and

districts in Kenya.

To restructure the system to

fit devolved governance in
terms of realigning the old

structure to the new structure

2



Thc Alcoholic Drinks
Control Act, 2010 (No. 4 of
2010)

Section 2

6'magistrate" lneans a

magistrate above the rank of
resident magistrate;

Delete the definition of the

word "magistrate" and

substitute therefor the
following-

"magistrate" has the

meaning assigned to it in the

Magistrates' Court Act, 2015

(No.26 of 2015).

To eliminate inconsistencies

between the Acts.

The Prevention of Terrorism
Act, 2012 (Act No. 30 of
2012)

40A. Establishment of a

counter-terrorism Centre

(l) There is established a

National Counter-Terrorism
Centre, hereinafter referred
to as the "Centre" which shall
be an inter-agency body.

(2)The Centre shall consist of
offices fi'om the following
organisations-

(a)the Director appointed by
the National Security

Council;

(b)the National Intelligence
Service;

(c) the Kenya Defence

Forces;

Delete paragraph (e) and

substitute therefor the

following new paragraph-

"(e) the Directorate of
Immigration;"

Insert the following new
paragraphs immediately after
paragraph (e)-

(D the National Police
Service;

(g) the Ministry for the time
being responsible for foreign
affairs;

(h) the Office of the Director
of Public Prosecutions;

(i) the Kenya Wildlife
Services;

0) the Probation and

Aftercare Services
Department;

(k) the Kenya Prisons
Service;

(l)the Kenya Civil Aviation

To rectify the drafting error
in paragraph (e);

To include other relevant

agencies that acquire vital
information that may assist in
the prevention of terrorism.

To extend the period the
officers seconded may serve

at the Centre.

3
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Renumber paragraPh (f) as

paragraph (m).

Authority;

and"(d)the Attorney-General ;

(e)Directorate

Immigration
Registration; the

Police Service; and

(D such other national

agencies as may be

determined by the National

Security Council.

(3)The members of the

Centre specified under

subsection (2) shall be

seconded to the Centre for a

period not exceeding three

years.

(4)The Director shall be

responsible for the

management and

implementation of the

functions of the Centre.

of
and

National

To align new develoPments

in prevention of terrorism to

existing policY and legal

structures.

Policy and law on terrortsm

to adapt to new develoPment

on terrorism and

counterterrorism

Insert the following new

paragraph immediatelY

after paragraph (e)-

"(f) analyse all information

and intelligence on terrorism

and counterterrorism for

purposes of proPosing PolicY

and legal adjustments to the

National Security Council

40B. Responsibilities of the

Centre

(l)The Centre shall be

responsible for the co-

ordination of national

counter-terrorism efforts in

order to detect, deter and

disrupt terrorism acts.

4
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(2)Without prejudice to the
provisions of subsection (l)
the Centre shall-

(a)establish a database to
assist law enforcement

agencies;

(b)conduct public awareness

on prevention of terrorism;

(c)develop strategies such as

counter and de-

radicalization;

(d)facilitate capacity building
for counter-terrorism
stakeholders ;

(e)co-ordinate with other
government agencies to
provide security certification
for aviation schools or
companies,

and other national security
leadership."

40C.Responsibility of the
public and government
bodies

(l)The Centre may request
any person or government

body for any information
relating to terrorism.

Renumber the existing
provisions as subsections (2)

and (3) respectively and

insert the following new
subsection immediately
before the renumbered

subsections-

"(1) The Centre shall be an

approving and reporting

To task the centre with the
role of approving all civil
societies and NGOs
conducting activities related
to counterterrorism. The
same organisations are to
report to the centre of their
daily operations.

)

5



The Non-Governmental

Organizations Co-Ordination

Act provides for the

registration of all civil

societies and non-

governmental organisations

in Kenya.

Section 12 (2) provides that

"A certificate of registration

shall be conclusive evidence

of authority to oPerate

throughout KenYa or such

parts of the country as are

specified therein."

In this case, there is need for

guidelines for the centre in

approving, rejecting an

application or appeals of the

same

institution for all civil society

organisations

andinternational non-

governmental organisations

engaged in preventing and

countering violent extremism

and radicalisation through

counter-messaging or Public
outreach, and disengagement

and reintegration of
radicalised individuals. "

(2)Members of the public

have a responsibility to

furnish the Centre with anY

information relating to

terrorism which is within
their kr-rowledge.

MIN.NO. NA/ANS/2 019 I 422 COMMITTEE OBSERVATIONS

The Comrnittee observed the following-

(1) THAT,the proposed amendments to the Districts and Provinces Act, 1992 (No.5 of

lg92), are in order as the implication of the amendment is to give power to the Cabinet

Secretary responsible for internal affairs to make regulations for tl-re better

implementation of the provisions of the Act;

(2) THAT, in the proposed amendments to the Alcoholics Drinks Control Act, 2010 (No'4 of

2010) the irnplication is to allow all cadres of Magistrates to try offences under the Act'

The Committee observed that all cadre may not have the requisite experience to try

offences under the Act;

6



(3) THAT, in the proposed amendments to the Prevention of Terrorism Act,2012 (No.30 of
2012) -

(a) in the proposed amendment to section 40A (2),

(i) the proposed amendment is to correct a drafting error;

(ii) to insert new paragraphs immediately after paragraph (e), which include the
the Ministry for the time being responsible for foreign affairs, the Office of
the Director of Public Prosecutions, the Kenya Wildlife Services, the
Probation and Aftercare Services Department, the Kenya Prisons Service and
the Kenya Civil Aviation Authority. The Committee observed that these
agencies are covered under paragraph 2(f) which provides ,,The centre shall
consist of ofJices from such other national agencies fls may be cleterminefl
by the National Security Council." The Committee further observed that
there is need to include the Kenya Coast Guard Services the maritime security
organ with the mandate to protect Kenya's territorial waters against terrorism,
piracy among others. The committee proposed to delete paragraphs (g) - (l)
and insert a new paragraph (g) to read as "(g) the Kenya Coast Guard Service;

(iii)to delete the amendment to renumber the paragraph (f) as paragraph (m). the
amendment has been rendered nugatory because of the deletion of the
proposed paragraphs (g)- (l).

(b) in the proposed amendment to 404(3), the Committee observed that the implication of
the amendment is to increase the term of the members of the Centre to be cumulative six
years. It was further observed that the term of the members of the Centre needs to be
reconsidered to enhance continuity ofthe centre.

(c) in tlre proposed amendments to 4oB (2), the Committee observed that the implication of
the amendment is to provide for additional responsibilities to the centre;

(d) in the proposed amendments to 40C, the Committee observed that the implication of the
amendment is to also provide for additional responsibilities with regard to approving and
all civil society organisations and international non-governmental organisations engaged
in preventing and countering violent extremism and radicalisation. It was further

7



observed that the amendment is important as there is need to further vet or interrogate the

operations of the above organizations'

MIN.NO. NA/ANS/2019 I 43 : COMMITTEE RECOMMENDATIONS

'Ihe Committee having considered the Statute Law (Miscellaneous Amendrnents) Bill,20l9

recommends the following;

The Districts and Provinces Lct,1992 (No. 5 of 1992)

The Committee agreed to the Proposed Amendments

The implication of the amendment is to give power to the Cabinet Secretary responsible for

internal affairs to make regulations for the better implementation of the provisions of the

Act;

The Alcoholic Drinks Control Act, 2010 (No. 4 of 2010)

The Committee resolved to delete the Proposed Amendments

Justification

The implication is to allow all cadres of Magistrates to try offences under the Act. The

Committee further observed that all cadre may not have the requisite experience to try

offences under the Act;

The Prevention of Terrorism Act, 2012 (Act No. 30 of 2012)

Amendments

(a) in the proposed amendments to the Prevention of Terrorism Act, 2012, (No'30 of

2012)-
(i) by deleting the proposed amendments to section 40A (2) and substituting therefore

s.40A(2)

the following-

Delete paragraph (e) and substitute therefor the following new

paragraph-

"(e) the Directorate of Imrnigration;

Insert the following new paragraphs immediately after paragraph (e)-

"(ea) the National Police Service;

8



(eb) the Kenya Coast Guard Service;"

40A (3) the Committee agreed to the proposed Amendments

Justification

The implication of the amendment is to increase the term of the members of the Centre to

be cumulative six years to enhance continuity of the centre.

40B (2) the Committee agreed to the proposed amendments

Justification

The implication of the amendment is to provide for additional responsibilities to the

centre

40C the Committee agreed to the proposed amendments

Justification

The implication of the amendment is to also provide for additional responsibilities with
regard to approving and all civil society organizations and international non-

governmental organizations engaged in preventing and countering violent extremism and

radicalization. The amendment is important as there is need to further vet or interrogate

the operations of the above organizations.

MIN.NO. NA/ANS/2019144: ADJOURNMENT

There being no other business the meeting was adjourned at thirty Minutes past twelve O'clock.

SIGNED DATE: )-c\ \
HON. PAUL KOINANGE, M.P.
(CHATRPERSON)
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MINUTES OF THE 16TH SITTING OF DEPARTMENTAL COMMITTEE ON
ADMINISTRATION AND NATIONAL SECURITY HELD ON THURSDAY 2Nd MAY,
2019IN 4TH FLOOR, CONTINENTAL HOUSE, MAIN PARLIAMENT BUILDINGS
AT 10:00 AM

PRESENT

l. The Hon. Paul Koinange, MP
2. The Hon. WafulaWamunyinyi, MP
3. The Hon. Dr. MakaliMulu, MP
4. The Hon. Oku Kaunya, MP
5. The Hon. AdumaOwour, MP
6, The Hon. MarselinoMalimoArbelle, MP
7. The Hon. Halima Mucheke, MP
8. The Hon. Dr. Tecla Chebet Tum, MP

Chairperson

APOLOGIES

L The Hon. John Waluke, MP Vice-Chairperson
2. The Hon. Peter George Kaluma, MP
3. The Hon. George Theuri, MP
4. The Hon. Peter Francis Masara, MP
5. The Hon. Abdi Omar Shurie, MP
6. The Hon. JosphatKabingaWachira, MP
7. The Hon. DidmusWekesaBarasaMutua, MP
8. The Hon. Geoffrey KingagiMuturi, MP
9. The Hon. NgunjiriWambugu, MP
10. The Hon. Nimrod MbithukaMbai, MP

ll

I

i

IN.ATTENDANCE

NATIONAL ASSEMBLY

l. Mr. Abdullahi Aden
2. Mr. Joshua Ondari

Senior Clerk Assistant
Clerk Assistant

)

MIN.NO. NA/ANS/20191452 PRELIMINARIES

The Chairperson called the meeting to order at 10.15 am the agenda was adopted by the
members present.

CONSIDERATION OF MEMO'RANDA ON THE
STATUTE LAW MISCELLANEOUS
AMEIYDMENT BILL 2019

l

I

MIN.NO. NA/ANS/2 019 I 462



l. The Committee received memoranda from the public pursuant to Standing Order 127

(3) frorn the following two entities:

a) Bowmans Coulson Harney LLP)

b) Coast Civil Society Network

Bowmans (Coulson Harney LLP)

The Memoranda by Bowmans (Coulson Harney LLP)

The Bowmans (Coulson Harney LLP) reviewed the Alcoholic Drinks Control Act,20l0
(No.4 of 2010) and noted that the Act effectively placed offences under the Act outside the

jurisdiction of the resident magistrate by defining magistrate as a magistrate above the rank of
a resident magistrate.

The Committee observed that;

The irnplication of the amendment is to open up all cadres of magistrates to try
offences under the Act. It further observed that the intention of National Assembly is

to restrict some cadres of magistrates who are to hear cases under the Act due to lack

of experience in handling such matters.

Coast Civil Society Network

The Memoranda by the Coast Based Civil Society Organization working around
preventing and countering Violent Extremism stated as follows;

a) The Institution reviewed the Prevention of Terrorism Act,2012 (No.30 of
2012) and noted the following

b) that the proposed amendments to the above mentioned statute raises

concern amongst coast based civil society organisations engaged in

preventing and countering violent extremism (PCVE);

c) the proposed amendment to Section 40 C is against the spirit of collective

responsibility and the tenets of the Public Benefit Organisation Act;

d) that the CSO (Civil based organisations) have clear monitoring and

evaluation framework in responding to issues around PCVE and as such

the issues will not be well attended by the centre;



e) the CSOs doubt the capacity of the Centre in approving and reviewing the
work of CSO advocating for PCVE;

0 the CSOs are mandated to carry out their roles pursuant to registration by
the NGO board of Kenya and in their view subjecting them to another
processes equivalent to double registration.

The Committee observed that

o. Registration of NGOs is an activity undertaken by the NGO Board
of Kenya. The function of the Board inter alia, is to advise the
Government on the activities of the Non-Governmental
Organizations and their role in development within Kenya;

b. The Act provides that Board is to work in harmony with Non-
Governmental Organizations Council. This is provided for under
Section 24 (l) which states "The Council shall advise the Board
with respect to tlte code of conduct and such other statutes as
moy focilitate tlte regulotion of Non-Governmental Organizations
on matters of tlteir octivities, national security, training, the
development of national milnpower, institutional buikling,
scienttJic and tecltnological development and such other motters
of national interest,'The inference of this section is that in terms
of the regulation of non- governmental organisations in their
activities, national security e.t.c other statutes may provide for a

code of conduct or other additional measures that an NGO may be

subjected to. In this case, the Council shall advise the Board on
such additional measure. In this instance, section 40 C provides for
such additional measures that CSOs and NGOs dealing with PCVE
are to be subjected to that is further registration and further report
to the centre on their daily activities.

c. It is important to note that Public Benefit Organisations Act 2013 is
a law seeking to provide a more enabling environment for NGOs,
with clear criteria regarding NGOs' registration, enhanced
accountability, set tirnelines for processing applications, as well as

tax incentives and benefits for organisations conducting .,public

benefit activities". It was passed by the Parliament in 2Ol2 and
signed into law by the then President Mwai Kibaki on January 14,

2013, but has not been operationalized yet.



d. The Public Benefit Organisations (Amendment) Bill, 2016 was to

amend the Public Benefits Organizations Act, No. l8 of 2013 to
operationalize the Act in accordance with the law. The Bill
proposed to amend the Act by removing the powers conferred upon

the Cabinet Secretary to determine the date or time at which this

Act will come into force. The Bill lapsed at the end of the I ls
Parliament.
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MIN.NO. NA/AI[S/20191472 ADJOUR]IMENT

There being no other business the meeting was adjourned at twelve O'clock.

SIGIYEI)
HON. PAUL KOINANGE, M.P. (CHATRPERSOT9
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CHAIRPERSON' S FOREWORD

The Statute Law (Miscellaneous Amendment)(No.2l) Bill, 2019 is a Bill sponsored by Hon. Aden
Duale, Leader of the Majority Party, and it seeks to amend many other laws but the ones relevant

to the Committee is:

. The Wildlife Conservation and Management Act (No. 47 of 2013)

The Committee considered the proposed amendments to the Act above for submission to the
Departmental Committee on Justice and Legal Affairs pursuant to the Communication by the Hon.

Speaker issued on 3'd April, 2019.

In the Memorandum of Objects and Reasons, the Statute Law (Miscellaneous
Amendments) (No. 21) Bill, 2019 seeks to amend the Wildlife Conservation and
Management Act,2013 (No. 47 of 2013)

s to remove ambiguities currently existing in the Act.

The Committee is thankful to the Offices of the Speaker and the Clerk of the National Assembly
for the logistical and technical support accorded to it during its sitting. Further, I wish to express

rny appreciation to the Committee Members for the immense contributions towards the preparation

and production ofthe report.

It is therefore my pleasant duty and privilege, on behalf of the Departmental Committee on
Environment and Natural Resources, to submit its report on the consideration of the Statute Law
(Miscellaneous ) No. 21 Bill, 2019 for consideration Pursuant to Standing Order 127

-5[ a, tSigned... Lt-j L<---- ..Date.
j

HON. MBIUKI, MP
C N,
DEPARTMENTAL COMMITTEE ON ENVIRONMENT AND NATURAL RESOURCES
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EXECUTIVE SUMMARY
On 3'd April, 2Ol9,the Statute Law (Miscellaneous Amendments) (No. 21) Bill, 2019 was read a

First Time and thereafter committed to the various Departmental Committees for consideration

pursuant to Standing Order No. 127. The Departmental Committee on Environment and Natural

Resources held one meeting to consider the Bill.

On 1Oth April, 2019,the National Assembly placed advertisements on the Local Dailies calling for
views from the general public on the Bill pursuant to Article 118 of the Constitution. The

Committee received submissions from: Nature Kenya, Bowmans and Taita Taveta County Civil
SocietyNetwork. The Committee also sought forviews from the Ministry of Tourismand Wildlife
and from the Kenya Law Reform Commission.

The Committee observed that:

l. The proposed amendments to the Wildlife Conservation and Management Act (No. 47 of

2013) were mainly meant to correct typographical errors.

The Committee having considered the proposed amendments to the Wildlife Conservation and

Management Act, 2013 and the views from all the stakeholders, resolved that to move the

amendments to the Wildlife Conservation and Management Act, 2013 as contained in the

recommendation part of this report.

l
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1.0 PREFACE

1.1 Establishment of the Committee

The Departmental Committee on Environment and Natural Resources is one of the fifteen (15)

Departmental Committees of the National Assembly established under Standing Order 216whose

mandate, pursuant to the Standing Order 216 (5,) is as follows:
a) To investigate, inquire into, and report on all matters relating to the mandate,

management, activities, administration, operations and estimates of the assigned

ministries and departments;

b) To study the programme and policy objectives of Ministries and departments and the

effectiveness of their implementation;
c) To study and review all the legislation referred to it;
d) To study, assess and analyze the relative success of the Ministries and deparlments

as measured by the results obtained as compared with their stated objectives;

e) To investigate and inquire into all matters relating to the assigned Ministries and

departments as they may deem necessary, and as may be referred to them by the

House;

0 To vet and report on all appointments where the Constitution or any law requires the

National Assembly to approve, except those under Standing Order No.204
(Committee on appointments);

(fa) To examine treaties, agreements and conventions;

g) To make reports and recommendations to the House as often as possible, including
recommendation of proposed legislation;

h) To consider reports of Commissions and Independent Offices submitted to the House

pursuant to the provisions of Article 254 of the Constitution; and

i) To examine any questions raised by Members on a matter within its mandate.

1.2 Mandate of the Committee
In accordance with the Second Schedule of the Standing Orders, the Committee is mandated to

consider matters related to:

D Climate Change

ii) Environment Management and Conservation

iii) Forestry

iv) Water Resource Management

v) Wildlife
vi) Mining and Natural Resources

vii) Pollution and Waste Management

In executing its mandate, the Committee oversees the following State Departments, namely
o Ministry of Water and Sanitation;

5



o Ministry of Environment and Forestry;
o The State Department for Wildlife; and
o The State Department for Mining.

1.3 CommitteeMembership
'fhe Committee on Environrnent and Natural Resources was constituted by the House in
December, 2017 and comprises of the following Members: -

No. Name Constituencv Party
I The Hon. Kareke Mbiuki, M.P.,

Chairperson
Maara Jubilee Party

2 The Hon. Sophia Abdi Noor, M.P.
Vice Chairperson

Ijaara PDR

3 The Hon. Benjamin JomoWashiali, M.P., CBS Mumias East Jubilee Party

4 The Hon. David Kangogo Bowen, M.P Marakwet East Jubilee Party

5 The Hon. Francis Chachu Ganya, M.P. North Horr FAP

6 The Hon. Ali Wario Guyo, M.P Garsen Wiper Party

7 The Hon. Beatrice Cherono Kones, M.P Bonret East Jubilee Party

8 The Hon. Charity Kathambi Chepkwony, M.P Njoro Jubilee Party

9 The Hon. Hilary Kiplang'at Kosgei, M.P Kipkelion West Jubilee Pafty

10 The Hon. Peter Kimari Kihara, M.P Mathioya Jubilee Party

ll The Hon. Benjamin Dalu Tayari, MP Kinango ODM

t2 The Hon. Charles Ong'ondo Were, M.P. Kasipul ODM

13 The FIon. Nasri Sahal Ibrahim. M.P. Nominated FORD K
14. The Hon. Rozaah Buyu. M.P Kisurnu County ODM

l5 The Hon. Said Hiribae, M.P Galole FORD K

t6 The Hon. Hassan Oda Hulufo, M.P Isiolo North KPP

17 The Hon. Amin Deddy Mohamed Ali, M.P Laikipia East Jubilee Party

l8 The Hon. Rehema Hassan, M.P Tana River County MCC

19 The Hon. (Eng.) Paul Musyimi Nzengu, M.P MwingiNorth Wiper Party

6



1.4 Committec Sccretariat
1. Ms. Esther Nginyo

2. Mr. Dennis Mogare Ogechi

3. Mr. Sidney Lugaga

4. Ms. Winnie Kulei
5. Ms. Yunis Amran

- Clerk Assistant IIlLead Clerk
- Clerk Assistant III
- Legal Counsel I

- Rcsearch Officer III
- Fiscal Analyst III
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2.0 BACKGROUND
The Statute Law (Miscellaneous Amendments) (No.2l) Bill,2019 is a Bill sponsored by Hon,

Aden Dnale, Leader of the Majority Party. It was read a First Time on 3'd April, 2019 and

thereafter committed to the various Departmental Cornmittees for consideration pursuant to

Standing Order No. 127. It seeks to amend the following laws under the Environment and Natural

Resources sector, the Wildlife Conservation and Management Act (No. 47 of 2013).

The Departmental Committee on Environment and Natural Resources considered the amendments

as contained in the Statute Law (Miscellaneous Amendment) No. 21, Bill, 2019 for submission to

the Departmental Committee on Justice and Legal Affairs pursuant to the Communication by the

Hon. Speaker issued on 3'd April, 2019.

The Statute Law (Miscellaneous Amendment) No.21, Bill,2019 seeks to amend the Wildlife

Conservation and Management Act (No.47 of 2013) so as to remove the ambiguities that are in

the Act.

On lOtl'April, 2019,the NationalAssembly placed advertisements on the Local Dailies calling for

views from the general public on the Bill pursuant to Article I 18 of the Constitution. The

Committee received submissions from the following stakeholders:-

a) Nature Kenya;

b) Taita Taveta County Civil Society Network; and

c) Bowmans.

The Cornmittee also sought for views from the Ministry of Tourism and Wildlife and from the

Kenya Law Reform Commission through a Letter dated 24th April, 2019.

2.1 Clause by Clause Analysis
The following is clause by Clause analysis of the proposed amendments to the Wildlife
Conservation and Management Act (No.47 of 2013):

1. CLAUSE: s.23(2)
PROPOSAL: "Delete the word "being" appearing in paragraph (a)."

SECTION 23 (l). There is established a Wildlife Conservation Trust Fund that shall

be vested in a governing body established in accordance with subsection

(2).

(2) The governing body referred to in subsection (l) shall serve as a

public-private partnership and comprise -

(a) a Chairperson beins appointed the Cabinet Secretary;

I

8



EFFECT/ OBSERVATION: The amendment proposes to delete the word "being". The
amendment appears to address a syntax error where the word is not placed in the right order
in the sentence structure.

OBSERVATION
Upon deletion of the word "being" appearing in section 23(2)(a), the section if amended

shall read:

"A chairperson appointed the Cabinet Secretary"

The resulting amendment shall be ambiguous and ungrammatical.

RECOMMENDATION
The Committee should introduce an amendment during the Committee stage to correct the
ambiguity by inserting the word "by" immediately after the word "appointed" so that the
paragraph will read:

"(a) A chairperson appointed by the Cabinet Secretary

2. CLAUSE: Delete the words "who shall be the Chairperson "appearing in
paragraph (b)."

SECTION: (b) the Principal Secretary in the State Department for the time being
responsible for matters relating to wildlife who shall be the Chairperson;

EFFECT/ OBSERVATION: The amendment proposes to delete the words "who shall be

the Chairperson" appearing in paragraph (b).

Paragraph (a) already provides for the appointment of a Chairperson and thus the need for
this amendment,

9



3.0 SUBMISSION FROM THE STAKEHOLDERS (PUBLIC PARTICIPATION)

The Committee received memoranda from the following

I

ii

iii

Nature Kenya

Taita Taveta County Civil Society Network; and

Bowmans

COMMITTEE'S
RECOMMENDATIONS
The Committee agreed tt
the proposal, however, i
proposed to include one 

,

community conservanc)
representative undet
23(2)(e). 

I

The Committee noteo
that it had proposed to I

insert the word "by'
immediately before the
words "the Cabinet I

Secretary" to address tht
ambiguity in this I

paragraph. I

The following matrix indicates the proposals from the various stakeholders and our analysis.

3.1The Wildlife Conservation and Management Act, 2013

CLAUSB GROUP/
PBRSON

PROPOSAL/ AMENDMENT

23(2) Nature Kenya The Sponsor proposes that
Committee inserts a new
amendment under section
23(2)(e) to include at least one
representative from local
communities and civil society
organizations in the governing
body.
RATIONALE
The objectives of the fund are
designed to ensure that beneficiaries
and contributors aredrawn from a

wide spectrum of stakeholders.
23(2)(a) Bowmans The Sponsor proposes that

Committee inserts a new
amendment under section 23(2)(a)
to read "The Cabinet Secretary who
will be the Chairperson"
RATIONALE
Upon deletion of the word "being"
appearing in section23(2)(a) if
amended shall read:
"23(2)(a) A chairperson appointed
the Cabinet Secretary"
Therefore if the intention is to
appoint the Cabinet Secretary as the
Chairperson then the wording
should be clear and communicate
the latter intention.

10



251 Third
Schedule

Taita Taveta
County Civil
Society Network

The sponsor appears to have
submitted a memoranda/petition
with proposals against proposals
submitted under Statute law
(Miscellaneous Amendments) Act,
No. 18 of 2018. The submissions in
the memorandum are not addressed
to SLMAB Bill. No.2ll20l9

The proposals were
addressing the Statute law
(Miscellaneous
Amendment) Act, No. 18 of
2018. The Committee
therefore did not address
the section addressed as it
had been overtaken by
event.

3.2 Submission by the Ministry of Tourism and Wildlife

The Cabinet Secretary, Ministry of Tourism and Wildlife appeared before the Committee on
Thursday, 2"d May,2019 and submitted on the Statute Law (Miscellaneous Amendment) Bill,
2019 as follows, that:

lil

IV

The Ministry had written to the Attorney General requesting for amendments of Section
23(l) and23(2) of the Wildlife Conservation and Management Act No. 47 of 2013 as

was amended by the Statute Law (Miscellaneous Amendments) Act No. 18 of 2018

which came into force on the 18th January, 2019;
The Ministry had observed that the new section23(2) paragraph (a) and (b) provided
for two chairpersons of the Wildlife Conservation Trust Fund and this would make the
establishment of the Endowment Fund untenable;

The Ministry therefore proposed that the appointment of the Chairperson be made by
the Cabinet Secretary and remove the Principal Secretary for Wildlife as a Chairperson
too;

With the amendments in place, it would be possible to establish the Wildlife
Conservation Trust Fund and put a Board of Directors in place.

3.3 Submission by the Kenya Law Reform Commission

The Kenya Law Reform Commission submitted on the Statute Law (Miscellaneous Amendment)
Bill, 2019 as follows, that:

1. That deletion of the word o'being" appearing in paragraph(a) of section 23 (2),

Under Section 23 (2) (a), the deletion of the word 'obeing" will amount to an ambiguity

because the sequence of words and phrases may give rise to an improper legislative

L1.



sentence. Accordingly, we propose textual amendment by inserting the word "by" between

"appointed" and "the Cabinet Secretary" to have a clear legislative sentence.

2. The deletion of the phrase "who shall be the chairperson..." appearing in paragraph (b) of

Section 23 (2).

By deleting the phrase"who shall be the chairperson" under Section 23 (2) (b) is

appropriate. Retaining it alters the original meaning as per the principal Act because the

section states the distinct members who shall comprise the body established under

subsection (2). Including the phrase will create an ambiguity on who really is the

chairperson.

3. Effectively, the amendments under discussion seem to rebut previous amendments thathad

been enacted under Statute Law (Miscellaneous Amendment) Act, 2018.
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4.0 COMMITTEE'S OBSERVATIONS
The Committee made the following observations, that;

i, The Marginal note 'The Wildlife Endowment Fund' needed to be amended to read 'The
Wildlife Conservation Trust Fund' as the Endowment Fund is limiting.

ii. There was need to effect the amendments as proposed in the Statute Law (Miscellaneous
Amendment) Bill, 2019 so as to cure the ambiguities that were existing in the Wildlife
Conservation and Management Act, 2013.

iii. There was need to include a representative of community conservancy in the body
governing the Trust Fund for it to be more inclusive. However, there was need to ensure
that the numbers are within the mwongozo principles on leadership.

\,
t
i
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5.0 COMMITTEE'S RECOMMENDATION
The Committee having considered the Bill and the subrnissions from the stakeholders makes the

following recommendations ;

SCHEDULB

THAT the Schedule to the Bill be amended in the proposed amendments to the Wildlife

Conservation and Management Act,2013 -

(a) by inserting the following new amendment in its proper numerical sequence -

23(l) Delete the word "Endowment" in the marginal note and substitute therefor

the words "Conservation Trust";

Justification

The Endowment Fund is limiting ond therefore the neecl to make fl conservation trust

fund.
(b) bV deleting the proposed amendments to section23 (2) (a) and substituting therefor the

following new amendments -
23(2) Delete paragraph (a) and substitute therefor the following new paragraph

"(a) a Chairperson appointed by the Cabinet Secretary;"

Justification

This is to coruect ambiguities and syntax eruor

Insert the words "oncl one of whom shall be a representative nominated

by an umbrella wildlife conservancy body" immediately after the word

"matters" appearing in paragraph (e);

JustiJication

This will make the conservancyfund to be more inclusive,
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MINUTES OF THE 29TII SITTING oF THE DEPARTMENTAL CoMMITTEE oN
ENVIRONMENT AND NATURAL RESOURCES HELD oN TUESDAY 7TH MAY, 2019
AT 11:30 AM IN THE 2ND FLOOR BOARDROOM, CONTINENTAL HOUSE,
PARLIAMENT BUILDINGS.

PRESENT

l. The Hon. Kareke Mbiuki, M.P. Chairperson
2. The Hon. Benjamin Jomo Washiali, M.P., CBS

3. The Hon. Charles Ong'ondo Were, M.P.

4. The Hon. Nasri Sahal Ibrahim, M.P.

5. The Hon. Hilary Kiplang'at Kosgei, M.P.

6. The Hon. Hassan Oda Hulufo, M.P
7. The Hon. Benjamin Dalu Tayari, MP
8. The Hon. David Kangogo Bowen, M.P.

9. The Hon. Rehema Hassan, M.P.

10. The Hon. Rozaah Buyu. M.P.

APOLOGIES

l. The Hon. Sophia Abdi Noor, M.P. Vice Chairperson
2. The Hon. (Eng.) Paul Musyimi Nzengu, M.P.

3. The Hon. Beatrice Cherono Kones, M.P.

4. The Hon. Francis Chachu Ganya, M.P.

5. The Hon. Said Hiribae, M.P.
6. The Hon. Amin Deddy Mohamed Ali, M.P.

7. The Hon. Peter Kimari Kihara, M.P
8. The Hon. Charity Kathambi Chepkwony, M.P
9. The Hon. Ali Wario Guyo, M.P.

IN ATTENDANCE

THE NATIONAL ASSEMBLY

l.Ms. Esther Nginyo
Z.Mr. Dennis Mogare
3.Mr. Stanley Lagat
4.Mr. Eugene Luteshi

AGENDA

Clerk Assistant II
Clerk Assistant III
Serjeant At Arm I
Audio Recording Officer

1

i) Prayers



ii) Confirmation of Minutes
iii) Matters Arising
iv) Consideration and Adoption of the Report on the Statute Law(Amendment) Bill, 2019

v) Any Other Business

vi) Date of the next Sitting

MIN.NO. DCIENR/I3 Rt20t9 PRELIMINARIES

The meeting was called to order at 11.32 a.m. after which prayers were said. The Chairperson

stated that the main agenda of the meeting was Consideration and Adoption of a Report on the

Statute Law (Miscellaneous Amendments) Bill, 20 I 9

MIN.NO.DC/ENR/1 3 9 I2O I I CONFIRMATION OF MINUTES

Confirmation of Minutes of the previous Sittings was deferred to the next sitting

MIN.NO. DC/ENR/l 40/201 9:- CONSIDBRATION AND ADOPTION OF A REPORT
ON THE STATUTE LAW (MISCELLANEOUS
AMENDMENT) BILL,2019

The Report on Report on the Statute Law (Miscellaneous Amendments) Bill, 2019 was considered

and adopted after being proposed and seconded by the Hon. Hassan Oda Hulufo, M.P and the

Hon. Benjamin Dalu Tayari, M.P. respectively.

It was adopted with the following recommendations:

SCHEDULE

THAT the Schedule to the Bill be amended in the proposed amendments to the Wildlife

Conservation and Management Act, 2013'

(a) by inserting the following new amendment in its proper numerical sequence -

23(l) Delete the word "Endowment" in the marginal note and substitute

therefor the words "Conservation Trust";

Justification

The Endowment Fund is limiting and therefore the need to make a conservation

trust fund.
(b) bV deleting the proposed amendments to section 23 (2) (a) and substituting therefor

the following new amendments -

2
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23(2) Delete paragraph (a) and substitute therefor the following new paragraph

"(a) a Chairperson appointed by the Cabinet Secretary;"

Justification

This is to correct ambiguities and syntax error

Insert the words "and one of whom shall be a representative

nominated by an umbrella wildffi conservancy body" immediately

after the word "matters" appearing in paragraph (e);

JustiJication

This will make the conservancyfund to be more inelusive,

i
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i

l
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l

1" i

I

MIN.NO. DC/ENR/141/2019:

There being no

ADJOURNMENT

the meeting was adjourned at 12.07 Pm.

L SIGNED: ..

TIIE IION. MBIUKI, M.P.
CHAIRPERSON,
DEPARTMENTAL COMMITTEE ON EI\-VIRONMENT AND NATURAL RESOT]RCES
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MINUTES OF THE 27TH SITTING OF THE DEPARTMENTAL COMMITTEE ON
ENVIRONMENT AND NATURAL RESOURCES HELD ON TUESDAY 3OTIT APRIL,
2019 AT 9:30 AM IN THE 2ND FLOOR BOARDROOM, PROTECTION HOUSE,
PARLIAMENT BUILDINGS.

PRESENT

l. The Hon. Kareke Mbiuki, M.P. Chairperson
2. The Hon. Charles Ong'ondo Were, M.P.

3. The Hon. Peter Kimari Kihara, M.P
4. l'he Hon. Nasri Sahal Ibrahim, M.P.

5. The Hon. Charity Kathambi Chepkwony, M.P

6. The Hon. Benjamin Jomo Washiali, M.P., CBS

7. The Hon. Ali Wario Guyo, M.P.

8. The Hon. Hilary Kiplang'at Kosgei, M.P.

9. The Hon. Hassan Oda Hulufo, M.P

10. The Hon. Benjamin Dalu Tayari, MP

APOLOGIES

l. The Hon. Sophia Abdi Noor, M.P. Vice Chairperson
2. The Hon. (Eng.) Paul Musyimi Nzengu, M.P.

3. The Hon. Beatrice Cherono Kones, M.P.

4. The FIon. Francis Chachu Ganya, M.P.

5. The Hon. David Kangogo Bowen, M.P.

6. The Hon. Rehema Hassan, M.P.
7. The Hon. Said Hiribae, M.P.
8. The Hon. Rozaah Buyu. M.P.
9. The Hon. Amin Deddy Mohamed Ali, M.P.

FRIEND OF THE COMMITTEE

The Hon. Kubai Iringo, MP

IN ATTENDANCE

MINISTRY OF ENVIRONMENT AND FORESTY

1. Hon. Mohamed Elmi Chief Administrative Secretary

THE NATIONAL ASSEMBLY

l.Ms. Esther Nginyo
Z.Mr. Dennis Mogare

Clerk Assistant II
Clerk Assistant III

1



3.Ms. Emmah Eser-rdi

4.Ms. Winnie Kulei
5.Mr. Eugene Luteshi

Legal Counsel I
Research Officer III
Audio Recording Officer

AGENDA

i) Prayers
ii) Confirrnation of Minutes
iii) Matters Arising
iv) Consideration and Adoption of a Report on a Petition Regarding the Demolition Notice

Issued by NEMA and WRA to Home Owncrs at Sccfar Apartments.
v) Meeting with the Cabinet Secretary for Environment and Forestry to Respond to Questions

Asked by the Following Members: - (I) Hon. Jessica Mbalu, MP 0I) Hon. Hon. Kubai
Iringo, MP.

vi) Consideration of the Statute Law (Miscellaneous Amendments) Bill, 2019

vii)Any Other Business

viii) Date of the next Sitting

M tN.NO. DC/ENw127 12019 z PRELIMINARIES

Tlre rneeting was called to order at9.32 a.m. after which prayers were said. The Chairperson then

asked all those present to introduce themselves. He then stated that the main agenda of the meeting
was:
i) Consideration and Adoption of a Report on a Petition Regarding the Demolition Notice Issued by

NEMA and WRA to Home Owners at Seefar Aparlments.

ii) Meeting with the Cabinet Secretary for Envirorunent and Forestry to Respond to Questions Asked

by the Following Members: - (l) Hon. Jessica Mbalu, MP (II) Hon. Hon. Kubai Iringo, MP.

iii) Consideration of the Statute Law (Miscellaneous Amendments) Bill, 2019

The Mernbers adopted the Agenda of the meeting.

MIN.NO.DC/ENR/128/2019: - CONFIRMATION OF MINUTES

Confirmation of Minutes of the previous Sittings was deferred to the next sitting.

MIN.NO. DC/ENR/I 29 12019 z CONSIDERATION AND ADOPTION
OF A REPORT ON A PETITION
REGARDING THE DEMOLITION
NOTICE ISSUED BY NEMA AND WRA
TO HOME OWNERS AT SEEFAR
APARTMENTS.

2



The Report on a Petition Regarding the Demolition Notice Issued by NEMA and WRA to Home
Owners at Seefar Apartments was considered and adopted after being proposed and secondecl by
the Hon. Peter Kimari Kihara, M.P and the Hon. Nasri Sahal Ibrahim, M.P. respectively.

It was adopted with the following recommendations:

1. Prayer One: The Committee intervenes and causes stay of the eannarked demolition
pending conclusive investigations.

The Committee recommended that the Water Resources Authority (WRA) and the
National Environment Management Authority (NEM A), shoukl intleJinitely extend the
suspension of demolition orders of Seefar Apartments until submission to the Committee
of:

(u) the report of the Multi-Agency Technical Tearn relating to a comprehensive
study on the safety of the Nairobi Dam, its potential and the socio-economic
implications of rehabilitating or decommissioning it as agreed upon during
the meeting held between the Ministry of Environment and Forestry and the
Committee on 4tl' December, 201 8; and

(b) the report of dam safety analysis commissioned by WRA on the 25thOctober,
2018,

2. Prayer Two: The Committee makes any other order or direction that it deems fit in the
circumstance of the matter.

The Committee recommended that:

II

III

NEMA and WRA undertakes an audit of all the licences issued across the country to
verify the levels of compliance with licence conditions, the extent and reasons for causes
of non-compliance, if any, with a view to taking appropriate action against any person
whose actions are established to be inconsistent with the law, and table a report before
the National Assembly within three months of the tabling of the Report.

The Ministry of Environment and Forestry, the Ministry of Water and Sanitation and the
County Government of Nairobi should set up a taskforce to undertake a comprehensive
study on the safety of the Nairobi Dam, its potential and the socio-economic implications
of rehabilitating or decommissioning it, and table a report before the National Assembly
within three months of the tabling of the Report.

The Inter-Agency Technical Team commissioned to assess the safety and viability of the
darn should expedite its report to facilitate for further discussion between the home
owners and the government to determine the way forward. In the meantime, the Team
should address any immediate safety concerns.

The Ministry of Water and Sanitation and the Ministry of Environment and Forestry
should spearhead consultations with the Ministry of Lands and Ministry of Agriculture

3
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to harmonize the definition of the riparian land and subsequently submit an amendment

to Parliament for consideration and enactment, and table a report before the National
Assernbly within three montlis of the tabling of the Report.

V. Tl-re Government should adopt a harmonized position relating to the principles and

process of tl-re dernolition exercise so as to assure the investors that the exercise is being

undertaken in a manner that is not discriminatory.

VI. l'he Ministry of Water and Sanitation should expedite the installation of sewer

line/facilities under the Nairobi Regeneration Programme to mitigate the pollution of the

Nairobi Dam by effluent from the neighbouring residential areas.

MIN.NO. DC/ENR/r 30 120t9 : MEETING WITH THE CABINET
SECRETARY FOR ENVIRONMENT
AND FORESTRY TO RESPOND TO
QUESTIONS ASKED BY THE
FOLLOWING MEMBERS: - (I) HON.
JBSSICA MBALU, MP (ID HON. HON.
KUBAI IRINGO, MP.

The Hor-r. Mohamed Elmi, Chief Administrative Secretary, Ministry of Environment and Forestry,

appeared before the Comrnittee on behalf of the Cabinet Secretary.

The FIon. Kubai lringo, MP posed his question as follows

a) Is lhe Cabinet Secretury oware that trees and other vegetation tncluding indigenous trees

u,ere either destroyed or taken away as wood and timber by a contactor installing a power

line at the Nyambene Repeater Stcrtion in Nyambene Forest?

b) Could the Cabinet Seuetary state the amount of money allocatedfor the contract andwhen

the installation of the power line is expected to be completed?

The Hon. Mohamed Elmi asked more time (one week) in order to prepare a comprehensive

response. He however noted that the second part of the question wasn't within the purview of his

ministry and requested that the same be directed to the Ministry responsible for energy.

Resolution

It was resolved that:

l. The Ministry of Environment and Forestry avails a comprehensive response on Thursday

9'r' May, 2019 and that the second part of the question be directed by the member to the

Ministry of Energy.

2. The Ministry of Environment and Forestry equally prepares a comprehensive response to

the question by the Hon. Jessica Mbalu, MP, who wasn't available to pose her question.

4



MIN.NO. DC/ENR/1 3I I2OI9 : CONSIDERATION OF THE STATUTE
LAW (MISCELLANEOUS
AMENDMENTS) BtLL,20t9

The legal counsel briefed the committee on the Statute Law (Miscellaneous Amendments) Bill,
2019 on the as follows:

l. CLAUSE: s.23(2)
PROPOSAL: "Delete the word "being" appearing in paragraph (a)."

SECTION: 23 (l). There is established a Wildlife Conservation Trust Fund that shall

be vested in a governing body established in accordance with
subsection (2).

(2) The governing body referred to in subsection (l) shall serve as a

public-private partnership and comprise -

(a) a Chairperson beins appointed the Cabinet Secretary;

EFFECT/ OBSERVATION: The amendment proposes to delete the word "being". The

amendment appears to address a syntax error where the word is not placed in the right order

in the sentence structure.

OBSERVATION
Upon deletion of the word "being" appearing in section 23(2)(a) if amended shall read

"A chairperson appointed the Cabinet Secretary"

The resulting amendment shall be ambiguous and ungrammatical.

RECOMMENDATION
Therefore, the Committee should introduce an amendment during the Committee stage to

correct the ambiguity by inserting the word "by" immediately after the word "appointed"
so that the paragraph will read:

"(a) A chairperson appointed by the Cabinet Secretary

COMMITTEE RESOLUTION: Committee agreed to the amendment

2. CLAUSE: Delete the words "who shall be the Chairperson "appearing in
paragraph (b)."

SECTION: (b) the Principal Secretary in the State Department for the time being

responsible for matters relating to wildlife who sltall be the Chairperson;

5



(c) the Principal Secretary in the State Department for the time being responsible

for matters relating to finance;

(d) the Director General of the Service who shall be the Secretary;

(e) four representatives frorn the private sector, who shall have technical experience in

either pl-rilar-rtl-rropy, law, natural resources, finance, business and investment matters; and

(f) a representative from the office of tl-re Attorney General.

(3) There shall be paid into the Wildlife Conservation Trust Fund-

(a) moneys appropriated by Parliament;

(b) a proportion of such moneys as may be levied for payment of environmental

services by beneficiaries in productive and service sectors, and for biodiversity offset

schemes that compensate for conservation impacts as a contribution towards the Wildlife
Conservation Trust Fund as the Cabinet Secretary may, upon the recommendation of the

governing board, determine;

(c) moneys for payrnent of environmental services and biodiversity offset schemes in

which entities rnake payments directly to the Wildlife Conservation Trust Fund;

(d) moneys from debt-for- nature transactions;

(e) income from investments made by the governing board;

(f) such grants, donations, bequests or other gifts as may be made to the Fund.

(4) The pllrpose shall be to provide funds in order to-

(a) develop wildlifb conservation initiatives;
(b) manage protected and restore areas and conservancies;

(c) protect endangered species, habitats and ecosystems;

(d) support wildlife security operations;

(e) facilitate comrnunity based wildlife initiatives;
(f) award wildlife conservation grants based on criteria to be established by the governing

board; and

(g) such other purposes as may be provided by the governing board.

(5) The Cabinet Secretary may, on recommendation of the Service, by notice in the Gazette,

issue regulations and guidelines necessary and appropriate for the carrying out of the

pllrposes of this section.

EFFECT/ OBSERVATION:The amendment proposes to delete the words "who shall be

the Chairperson" appearing in paragraph (b).

Paragraph (a) already provides for the appointment of a Chairperson and thus the need for

this amendment.

COMMITTEE RESOLUTION: Committee agreed to the amendment.

6



The Committee further considered memoranda from the following entities: Nature Kenya, Taita
Taveta County, Civil Society Network and Bowmans. The proposals therein coincided with the
Committee position above.

MIN.NO. DC/ENR/132/2019: - ANy OTHER BUSINESS

It was reported that a report on the pollution at Kibos Facility in Kisumu county had been submitted
as resolved in an earlier meeting with the Ministry of Environment and Forestry.

Resolution: It was resolved that the report be considered by the committee in a future sitting.

MIN.NO. DC/ENRi1 33/20 1 9 ADJOURNMENT

There being no the meeting was adjourned at 11.15 am.

SIGNED: ..

THE HON. MBIUKI, M.P
CHAIRPERSON,
DEPARTMENTAL CO

l,,{

N ENVIRONMENT AND NATURAL RESOURCES
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Written memorancla/petition on the Statutc [,arv (Misccllancous
Arircndrnents) Act, eorS by'fzrita Taveta county civil soeieer Network.
'lkr the Clerk of the National A.ssenrbl), of 'l'hc ltepublic of l(en1,a.

Copied to the Office of;

C I er k, Taiter Tavet a Cci r.r nty Asse. n r b l.r' ;

MP Voi;

lVIP Mwatate;

MP Wunclanyi;

MP'faveta;

County Women Representative;

Senator; and

Govenror'faita'faveta CoLrnty.

Preamble:

I rj Ai'li ?il'i!l

t
I

I
i
I
:

I

;

:

CLERK'S OFFICE

'fhis written metnorandum, b-rr and on bchalf of the Taita 'l'ayeta Civil Societl,
Organizations, is presented before the Ken-r'an National Assenrbly r,r.ith respect to t6i
StatLrte Lar.v (lVliscelianeotts funencLnents) r\ct, zorB ancl specific1ll5,, ,uvil[ referelce lo
the Wildlife Consen,ation arrd Management Act, 201:1.

The undersigned ulet ou r5tl'April corg at f ire Silent Resort in VoiToi.vp ulcler t5e zregis
of 'l'aita Taveta Counl.v Civil Society Netrvorl<. 'fhe Netr,vork is the urlbrella bocly tor: .it
ci'il Society organizations operating in Taittr'I'aveta county.

1'he objective of the st-rutegic engagement w'as to <ieliberate, prepare apcl subrlit *r-itte.
petition on the atuendtnents as per Gazette Supplernent No. r6i (Acts No. rg) dated 4ilr
.Jzlrluary', 2o]^c).

Taita Taveta Couutl' ltost;- the largest c<lrtsen'atiolt area ip l(ep.ya. 869/o 9f tire ctiuntl. i.s
either wildlif'e conserv'zrtion or wildlit'e dispersal area. 'l'heretiri.e, :rny attolnpt at cira'g:i.g
legislation goveming wil<llife consen'ation rviil be hicleoLrs if the'faita'faveia c.rutr.nunit'
is not allowed to actil,ely parlicipate. For thi.s reason, Thc counti, civil societ.r, Nctr.r,ork
takes great exception with the manner in which these anrendrnents were macl. ttn(l
co n s e q rr en t 15, ga zelt e d ra.i t ho ut zl ny co ul ul r. r n i t_v p zr rt i c i pat i o n.

AJ'ter daylong cleliberatiotis vvhich inclLrded a run-through of the arnended Act, the
follolving obsen ations \,vere made:

n 'fhere is a sinistet' atteurpt at blocking communit5, participation in ,,vilcllife
conserv'ation and lnanagetnent through the blatant changes ,or,1* in the structgre
and functioning of the County Wildlife Conservatiou Comrnittees.



a 'l'he alncndlllcnt <;f thc thircl sr:herclulc r'r,ith regard to the cxpr-rnging of poisonou.s
Snal<es and Wilcl 1ti1gs i.r,as ill intenctcrcl and irirsl,rnpathetic-to tlte'plight of local
cornmunitics.

c Otrce again there i-s no attertrpt b,r-tlrc .\cl to aclclrcs-s the lon,g_stancling issuc of
bcnc[it siraring r,r'hich for"l'aita'l'aveta (]onrrrirrr.rity has been a iong-,1.arur-r battlc.

' 'l'hc sr:raprliir.ig of C\'\rCCCs cieferat-s thc lctter anci spirit of the coristitrrtior.r vv5ich
pt'otnoies clt:voltrLiori. 'l-hat tlre conrmittees are to be C[aire cl 51, C6unh.
Cotltlissiotrcr-s equall.t' clefeaLs the very ureaning of the title "Cominunitr.
Co nsen,ation Corn nr ittee,,.

" ioVS has failed in its rnandate of slr.stainably rnanaging ancl c.onscnir-rg protcctecl
itreas il the degr:adation of 'lsavo Nettior-ral Parl<s is anything to go b5,.;fireretilre,
the rept'esentatiott in the conrmittee of the [-and Use/e(lsical pianning and
i:lnvi ronment Ot-fice.s i.s critical.

' N4itling is a l<e-l'econoinic actir.ity in'l'aita Taveta Coupt-v,apcl that it shoulcl be
atllou'ecl itt st:lcct l<lcatiotis r,vithin protectecl areas in line ivith Ar.ea Mapagertent
Plans r,vitli appi:oval of the Cornnrittcr:.

o 'l'here are se'"'eral C<lttsetvatiorr Bociies that operate r,vithin the'lsavo Con.sen,atiol
area with linle berrcfit to local conrurunitics. 'i'here is neecl for regLilations anci
coorclitratiO n bl' t lrr: Clotr ptr. Co pseryrt ti ou Cornm ittces.o 'Ihis vrindoiv to subnrit r,r,ritteu nrenrr.rr.anda/petitions pr.oiicles the cornurunity.ivith ir ml'e opportunitl, to arlenci the 3'tt dchcdr_rle io incrlucle Baboons atncl
ttlotll<c.\'s atlcl.sttake.s (notr-p<lis^t)nous cr.g. python, which c?ln cause grievou.s boflill'
irarrtr and/or deatli).

Rcsolutiolrs

C<>rnpensati<tn

r. Retain the cntire Scction z5 as in the current Act
z' Atnetrd Ihe 'I'hircl Schedtrle to inclucle poisonou.s snakes, clanger.or,rs snakes,

baboon.s artrd tnotrl<c1's. I{owever, cou)pensatior-r under this list ihoulci olly be
limitecl to grier.ous ltocljlv hann or cleath.

ll' Introclttcc a sectiott ott Renefit slrare in which z5?i, of the gross annlral incornc ol
Nlational Pzrrl<s Shall go to Parl< acl.iaccnt Conrmunitics e.specially HWC Sotr^1tots.1' Detct'tttine ancl fix a pet'centage of KIVS eanrings that shoulcl jo tor,r,ard.s CSli ip
Wildlifc rich courrtics.

'rhc ilstab lish ment o f Co tn mun ity lvild l it'e (lonservati on Com rn ittecs
t' Retairt the cour-rt1'Wildlif'e Conscnation ancl Cornpensatiou Cornnrittees in tireir

cai'lier tbltu atrd coupctsition, rvheLe the Chairp.i.nn i.s a menrber of the local
comnrunity r,vho is cornpetitivcll, selccted froin antong qLralified persons as
ertri.sagecl in the origiualAct (WCMA, zor3).

z. 'l'o retain scction 19 as \.!.a.s irr tirc \ArCNfu\, 2013.



l. Cottrrnunitl,r'eltresentation in'faita'l.arreta Coun[r shalj be per Sub Count5,to alloi,r,
fbr effective represcntation.

undertaking Exbractive Activities inside protected A'eas
1' Local Artisarral Miners be allowed to eugage in extractive actives as shall 6e gsiiiecl

by Area IVlartagetttctrt Plans atrcl ai 
'irpproved 

bv the rcspcctive L-6gutr,:
Consen,ation C<l nr mittcc.

Signed on thi.s r( lT.
dat'of April :orc; llv the tbllowing;

FJ-\ 'vi 
(-l -l_r-

E-.,S t

Narne lD No Signature

Ezra Mdam r? q,? 
Y- 

CL ?-
Abdulrahman Farouk bE .S ) /1^-\

Jose hA amo j7Z' c) U]' u1.l_71--

Rev. Jaxon Shako Mtoto lj r.L,ct{",ci r.)

Johnstone Mwamodo T'i,s; r. 6,i
John M. Mlamba

t

Grace Mwamachi 0 3:3 L
!

iuliet Mwadirne {q
Beatrice M mba \i31,:- c'i L
Wabosha l(amata

Makrina Mwantburi

l+izTBlr
llztz-,(;-., i\ir. r, v<. " j .^ c

Rose Mwachoki ):-3 q _( LIV
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l-5rr'April 20ltl

llli: In tlrc nraltcr ol'corrsirlcrirfion ll1, thc Nationirl Asscrnbll, ol'the Stututcs l.arv
(r\lisccllarrcotts i\utctttlrrrcnt) llill (NationalAsscrrrbly Ilill No.2l 9l'20I9).

Suhmission of tl'larttorttrdt orr tha ll''iltlliJ'a Cortservotion uttrl tl,Iunuganrettl ,.1c1,2013 (No 4Z
0J' 20 t -l ) u mt rrtltttert t s.

Naturc Kert,vit -' tlre I--ast Aliica Natural llistor-r,Socict-r,- i.rpprcciatcs arrd support the ellbrts by
tlti: Nationztl i\sscnttrlv to crcatc a Wildlilb Clorrscrvation'l'rust [jund urrclcr'thc Scctiorr 23 ol,tlrc
Wildlil'c C-tlnscrvttti<trt and ivlanagerrrcrrt r\ct.20l,l. t'hc finrcl rve bc'lieve w,illgreatly cnhance
sustainablc rvildlit'c conscn,atitlrr el'lbrts in Kenya.

\\:c rtote that thc olrjcctivcs ot'thc lirnd ale clcsigrrccl to ensure tlrat bcrrcflciarics and crlrr(ribulor.s
itt'c drau'tl liorrr a rvicle speclrurtr ol'slakclrolders. Kcv arnong thcnt arc local corrrrrrr-rnitie.s arrcl

Civil Societl'ot'Llrtttizatiorts rvlto play art irrportarrt rclc irr rvildlilb conscrvation arrrl rrranagcprept
irr Kcnla.

l-lorv.'r'et'. the Furrcl 's governirrrr boclv as proposed trndcr Secticlrr 23 (2) has ovcrlookecl tlrc
represerltatiott ol-local cotnnturril.ies and civil socicty organizations. We rccluest tlrc Cornrrrittcc
Lo considcr alrrcnding Scction 2l (2) to includc at lcirst onc rcprcscnt:rtivc fr.onr loczrl
conrnrurritics untl civil socicty,organizations in tlre governirrg body.

(l)lcasc alsc) tlotc tltat Section 2i is titled "'1-lrc \Vildli{e Errclor.r,rncnt Fund" trtrt sut:-scction (l)
artd the rest tll'thc antettdnrerrt rc{'er to a ''Wildlitt'Conservation Trust Frrnd''.)

A slrolt lristory ol'Nature Kcnva is attaclrecl lbr votrr inlbrrnat.iorr.

S inccrcly

Dr. Paul i\'Iatiku
E.vc t'ttt ive D i rac| ot'. Natu rc Kerrl,ir

.lr-

Ei;rl

LY
ATl

BMESASALNoN [)EV1ECER

F'K9LCTYUPED NwJ N00.0022+Box0P

TE APR 2T1S

Nature Kenya is the Birdlife lnternationai partner in Kenya



llrrcligrou rr<l i rt lirrntetirr rr rt brt u t Na t tt t'c Kcltva

Naturc Kctrla---tllc l:ust Aliica \altrrirl llistor'1 Socict-r tl:ANllSi--is .,\liicl's olrlcsl cttvirrltttttettt:tl

Socictr. cslablislrctl irr I9(19 lo l)l'onlotc thL'stud) arrcl t:orrscrvaliorr ol-rratur.- irr r:asterrr i\liica. Wc rctrtairt

a norr-political arrd rror lirr llrolit rrrclrrbcrslrip Socictr. OLrr rrrissiorr is conrrccting naturc an(l l)eol)lc. (.)(rr'

rvork is llrrnlr lxrsetl orr partncrslrip. scierrce arrcl acliorr \\i c trsc tlrc bcst availalrlc scicrtcc to irrspit'e positir e

actiotr lor biorlivclsit-r. b-v rrrrtl lirr I)arlncrs- - Cjrrrrernrncnl. local corrrrtrtrrtitics antl privatc'sr:ctor'.

Naturc Ken-\u takr-'s pt acticitl uctir.rn. \\ie rrork rvitlr arrtl lilr pco;rlc to irnpn:r,c tlru-ir qtrirlit.r ol'lili
alorrgside. arrcl as a lcsult ol. t)alurc c(rnsL-r'r,aliou. We collabolatc uitlr othcrs ulrclevc'r possiLrlc, at local.

national. regional rlr' !rlobal lc'r,els. lirrkirrg rr illr corrrrrurritl groups. govcn)r)tcrtts, busittcsscs. ttttircrsilic:
lrntl civil societl rroups to irrcrease Ihe irrrpacts ol'or.rr ctlbrts.

Sornc rll'orrr achicvcnlcnts irrcIudc

[--ourrclc<l tlrc National i\lrrscrrrrrs ol'Kerrva. rrorr a rvcrlld-[cttorvrtccl irrslilutiort [br rcsearch rtnr]

edrrcaliorr.
l)trblished. sincc lt)10. tlre./otrrttal ol'ffust .,lli'icatr ititrttrrul lli.ttor'.t. a rcsprcctu'd scic-ntillc.jrltrrrtal
norr,.itlirrtl1, prcrduccd rvith thc National iVluseurns.

Ilstablishcd iln(l ntitintaincd. rvith tlrc National lvlr.rserrrns ol'Kcnta. a conrprclrcrrsive rtaturitl historl'
I ibrar'1 .

llrrgage<l its nrcnrbcrs in thc sludr,, enjol,rlcrrt and collservalion ol'rraltrrc irr [:astc'rrt Afiica. tlrlouuh
lielrl trips. lcctures. publications, and opporlrrnitics lo lakc palt irr rcscirrclr activitics sirrcc 1909.

lclcntilicd antl dcsignirtcd lrrrportarrt Bird u\rcas (lll.,\s) li'rr Kcrrya. irr colllboratiott rr,illt tltc
Natiorrai i\,[usr-'urns: arrd docurncntr.'cl the' lrlarrts. arrirnals antl otlrcr bioclivcrsitl,ol'I]astcrn i\liica
as a contIibution to expaudirrg thc taxorrornic scope ol'pr iolit_r setting fl'urrr IBAs to Ker
[Jioclivclsit.v Arcas (KBAs). Since IBr\s arc'Kl]r\s basetl un ["rirds. llrc_\'arc torla-v re(brrcd to ir.s

I rrr prrrlarrt l.] i rd arrd [J iod i vg:15i ty A reas.

L:)rrcoulagecl arrd sutr.lportc-cl cornrrrurrity-trasecl orgarrizatiorls to becorrre Sitc Support Groups ISSCs)
pronroting conscrvation and altcrrralivc livelilroocls al lnll)ortant llircl Areas. cspccialll thosc
rvitlrrtul ol'ticial prolection status.

Develollcd l)artnL-rships arnong (-ior,elnrucnt and non-govenrncr)l olgarrizations lbr sustainal:rltt
conscrvalion action ilt lBAs throuqh tlrc Irrrportarrl I]irtj Areas Natiorral Liaison Cornrnittee (llilA-
Nt-C-). \\;e rvork rvitlr otlrers in tlreder,eloprncrrl ol'policies. legislation arrrl irrstituliclnal liantervorks
that salbguard tlrc cc<llogical srrstairrabilitl' ol- IBAs in Kerr-r'a

Mobilizc'd resources (() connect rratrrre irrrd pcoplc t<l take actiorr filr biodivcrsitl'conservatitlrt
tlrrough dcveloprrrcrrt and irnplcrrrcrrtation of'donor lirndcd;rro.iects at prioritl, lB;\s iu Kerrl,a.
Work globallv through thc flirclLilL' Irrterrrational Partrrership and its net\vork ol likc-rrrindcd
orgarrizatit'rrs in [']aslcrrr Aliica alr<l bc,r'orrd in I l7 courttries attri tellitorics.

l:or rrt(rrc inlirrrnatiorr visit otrr rvebsite at \v\\.\\,.nalurel<crrr.a.or..

a



i'.iatu reKen ya
the East Africa Natural History Society
(i,.,rtncrcting l1'.lturc attcl pccll''lc

Notionol Museum of Kenyo, Museum Hill
BOX 44486, 00100 6PO NATROBT

TEL (254 20) 3537568 / 077t343138
0780149200

of f i ce@noturekenyo.org
www.noturekenvo.orq

The Clerk ot'the Natiorral Assenrbly,
P.O Box 41842 -00100.
Nairobi

I 5tr' April 201 9

Dear Mr. Miclrael Sialai.

IIB: tn the mattcr of consideration by the National Asscmbly of the Statutes Larv
(Miscellancous AmenCrnent) Ilill (National Asscrnbll, Ilill No.21 of 2019).

Submission of Menrcrnndo ort the Wildlife Conservation and Management Act, 2013 (No 47
o.f 2013)amendments.

Nature Kenya - the East Atiica Natural History Society - appreciates and sLrpport the eftbrts by

the National Asserlbly to create a Wildlifu Conservation 
-l'rust Fund under tlie Section 23 of the

WildlifeCotrservation arrd Management Act,20l3. The [urrd we believe will greatly enhance

sustainable wildlife conservation eff,orts in Kenya.

We note that the objectives ol'the fund are designed to ensure that beneficiaries and oontributors

are dra."r,n fron-l a u,ide spectrurrr of stakeholders. Key among tltem are local communities and

Civil Societl,organizatiorrs who play an important role in wildlife conservation and management

in Kerrl'a.

I-lowever', tlie Furrd's governing body as proposed utrder Section 23 (2) has overlooked the

representation of local communities and civil society organizations. We reqllest the Corlrnittee

to consider amending Section 23 (2) to include at least one representative from local

cornmunities and civil society organizations in tlte governing body.

(Pleasealso note tlrat Section 23 is titled "'l'he Wildlife Endowrnent Futrd" but sub-section (l)
apd the rest of the amendrnent refer to a "Wildlife Couservation Trust Fund".)

A short history of Nature Kenya is attaclred for your information.

S incerely,

t

Dr. PaulMatiku
Executive Director, Naturc KcnYa

)rt
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Background information about Naturc Kenya

Nature Kerrya-the East Afl'ica Natural History Society (EANI{S)--is Afiica's oldest environlttetrtal

Society, establislrcd in 1909 to prontotc tlre stLrdy arrd conservation of uatul'e itt eastertr Afi'ica. We renraitt

a uon-political and not fol profit nrerrbership Society. Our missiott is conttecting nature and people. Our

work is firrnly based on partnership, science and action. We use tlte best available science to inspire positivc

action for biodiversity by and for partners-Governnrent, local cournrunities and private sector.

Nature Kenya takes practical action. We work rvitlt arrd fbr people - to itnprove their quality of lit-e

alongside, and as a result of, nature conservatiorr. We collaborate r.vith others wherever possible, at local,

national, regiorral or global levels, linking witlr conrnrunity groups, governrnents, businesses, universities

and civil society groups to increase the irtrpacts of our el'forts.

Some of our achievements include:

Founded the National Museums of Kenya, now a world-renowned iustitution for research and

education.
Published, since 1910, the Jou'nol of liast Af ican Natu'al History, a respected scientific journal

now joir-rtly produced with tlre National Museums.
Established and maintained, r.vith the National Museums olKenya, a cotrprehensive natural history
library.
Engaged its nrembers in the study, enjoynrent and conservation of rrature in llastenr Afi'ica, tlirough
field trips, lectures, publications, and opportunities to take part in research activities since 1909.

tdentifled and designated lrrportarrt Bird Areas (lBAs) for Kenya, in collaboration with the

National Museunrs, and docurnented the plants, anirlals and other biodiversity of Eastern Africa
as a contribution to expauding tlre taxonomic scope of priority setting frorn IBAs to Key
Biodiversity Areas (KBAs). Since lBAs are KBAs based on birds, they are today referred to as

lrnportant Bird and Biodiversity Areas.
Encouraged and supported community-based organizations to beconre Site Support Groups (SSGs)

pronroting conservation and alternative livelilroods at Irnportant Bird Areas, especially those

without offi cial protection status.

Developed partnerslrips antong Governrnent and non-government organizations tbr sustainable

conservation action at IBAs througli the Important Bird Areas National Liaisorr Committee ([BA-
NLC). We work with others in the development of policies, legislation and institutional frameworks
that safeguard the ecological sustainability of IBAs in Kenya
Mobilized resoutces to connect nature and people to take action flor biodiversity conservation
through development and implernentation of donor furrded projects at priority IBAs in Kenya.

Work globally through the BirdLife International Partnership ar-rd its network of Iike-minded
orgarrizations in Eastern Africa and beyond in I l7 countries and territories.

f'or more information visit our website at www.naturekenya.org.
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[)cer \ Ir, \,lichacl Sielai

Illi: ln tlrc rrrat(cr ol'cunsidcratiolr h-t'thc Nu(ionul ,\ssr:lrthlv of'tltc Stlftttcrs I.ltt
(:\'lisccllanc'ous ,"\rrtcndrttcnt) Ilill (National .A,sscrttltl.r' Ilill No.2l of 2019).

.Strhrttissiort o/'lltnnratrlrt on the ll''iltlli/it Cortservuliott urrd illarrugentuttl ..k't,2013 (t\to 47

o/ J 0 l.l ) u nrartdnrerrts.

Ntr{rrrc Kcrrru ilre I::esr i\llica Natrrrzll I'l islor-r Srlcict-t'- l'rltltlccieLes and strl:;rort thc el'lbrts b,r

rhc Naliorrll Asscntbll'to creitrc a \Vildlil'e C'ortservation 
'l'rust [-ttncl urtclct'{lrc Stctiorr 23 ol'tl:c

\\rildlif'e C.onserr.'otion ancl it4arregcr)lcnt Act. l()1.i. 'l lrc futrd rvc bc'licve rvill greatll,'e tthattcc

suslll i nell lc rvi ld I i fL' conscr\:at ion ct fbrts in Kcn t'a.

\\re rrotc tlrlrt tlrc ob.icctivcs ol'thc lirrtd arc dcsi-9nccl lo ertsttt'e tltat hcnefrciarics and colttrit:tttors

art clr-arvrr {l'orrr a rr,idc s;leclrurn ol'stakclt<llders. Ke-r'ttrtt<tttg lhcttt are local cottlnunilics attcl

('ir.il Socicrl orgartizlrtions rvho plav an irlportarrL role irr rrildlif'c couscrvaliott altd trtanagerltenl

irt Kctt-r'1.

llowcvcr'. thc l:und's sr:r,crrrins [:od1,as prr:posed uttdcr Scc(irln 2i (2) ltas ot'crlookecl thc

rcprcsenlilliorr ol'klc,al cotrrrrrunities artcl civil society'orgartiz-atiotts. H/c request llte Conttttittcc

rt'r crlrrsidcr amending SccLion ?i (l) to irtclutlc at lcasf one rcJ)rescntative fl'ottt locll
cornnrunitics antl civil .socict't'orgaltizittitlns itt tltc uovcrrting lrod-"-.

(l,leascalso rrote that Sectiorr l.l is titlr:d '''l-hc \\rildlifL'lrrttkru'rttent [-'ut]d" but strb-scction (l)
arrti tlrc rcst ol'tlrc artrcndnrerrl rc{'er to e .'\\tildlil'c Cortsc,rvation Trust Futtd''.)

A slrort history o['Naturt: Kcltva is aLtac,lted ltlt't'out' ittl<lrtnation.

S inccrcl.r'.

Dr. l)arrl i\{atil<u

lixt ctt I ivc l') i t'e( t( ) t'. Na t tr rc I(cnya

Nature Kenya is the Birdlife lnternationa[ partner in Kenya



llircligrtr u rrrl ilr lirnratiorr :r lro u I Na I u r-r: Kc'rr-r'e

Niltulu Kr'n.\ri .llrc Ii.isl .,\li'ictr \rrtrrr';rl llistrrr.r Soirctr (t ANll5t- -rs ,1 liicir's oldesl cirrirt),ir)lcnliil
Socicir. cstrrlriislrL'.rl irr l()(lt) i() Pr'orrr(rte tlr,-- studr iir'rii ci)r)sL'r\atioir oi'ri:rlrrrc irr casiL',lr Aliica. \\"c rerttititt

ir r'r()r)-ir()liticrri urrtJ rr.tl lilr Prrllit rrte rtthctsltrP Soe ictl . C)trr rrtissiort is ctirtrrectilS r'![ilurL- arrci pctiltic. ()ur'

irolk i. lllnrlr l'riscrl on l)u1nr'r'shiir. r;ci('ncc iln(l acti()n. \\ic usc'tlrc hcst aiailablr'sciencc to inspire l)osili\L'
luciitirt lor hiorlir clsill ir-r' artcl lirr pitrtncr:. ( jcrvcrrrrti.'ttl. ltrcul cr:ntrlutritics artti |rir atc scctt)I

\uturt Ktrrrir tltkc-; 1:raulicll ;rc1i(')n \\re ri'ork rr illr arrti lclr pcopiu - to inrnr'<rr c tlrcil quulit.-r ol' iili:

nali()nal. regior)al or glotrnl lcvcls. lirrking rritlr currrlrtrnitr groul)j. !(.)\'cn)ilrdrlts. l)usir.rL'sscs, univct'sitics

antj cir.ii \ociL:l\'rloLrp.\ t0 irrc|casc {hc irrrpacts ol'0ur r'llb11s.

Sorr rc ol' our lrcIricvcrttcrtts irtclrrc['

[:ottntlctl thu'Na(ionul N.ltrsurrrrtts r:i'Ktrrrr. irorr u rvclrld-r'cllo\\rted iirstitution lirr reseat'clt alrd

ealucaliorr.
Prrblislrr-'d. sinc:c l9l(). tl)c ./ortt.nti r;f l:iitt :l.li'it'tru :\tuttrt'rl Ili.trtt'.,,. il r'espr'ctcd scierrtillc.jourrtal
no\\' .i()intl,\ protlLrcccl rvitlr thc Natiorral N4us(:urrrs.

[stablishcd arrd rrrairrtaincd, rvitlr tlrc Naticlnal \luseunis ol'Kcrr-r'a. a corrrplehcnsivc natrrral ltislor_r

librarr'.
Errgagccl its nrcnrllcrs in lhcstud-r. err.iol,rrrcnt an(l consctvalion ol'naluro ilr liastcrrr r\liica, tlrrtruglt
lir'lrl trips. lcr-:turc-s. pirblicatiorrs, arrii oy'lltcrrtrrniliL's to takc 1:art irt rcst:;rrch activitics sirrcc 1909.

Itlentillcil lrrrd clcsisnetcd lllporlarrt [JirtJ r\r'cas (lBAs) lr:r'Ken1.a. irr crrllabolatiort rr,illt lhc
Natiorral \4trseurrrs: ancJ docurnerrted thc plar)ts. anirnals arrd otltcr biotJiversil.\ ol- Eastcrn Afl'ica
as u ctlntributioil to e.rparrtlirrg llre taxorronric' scopc ol' priolit_r sLrltin:.1 liom tBr\s lo Kcr
Rir:divcrsitv Arcas (Ku.As). Since IlJi\; aru K[]As based on birds. tlrc-r arc ttlda-r'relerred to as

I rrr pt'rrl arrt Ui rd arrd B iod i vers i tv .,\ r'ca s.

L-rtcortraged and supl)orlccl corrrnrurritr'-basccl ergarlizati()ns l<t hecortte Sitc Support Crr:ups (SSCs)
pronlc)ling conscrvatioll and altcnlalivc livr'lihotxls at Ilrrportant !]ircl Arc'as. u'spccially lho.sc

rvithoul ofllcial protr'ction sletus.
Dr'r'clt-rpcd par'tnclslrips anl()nq (irlr.crrrnrc'ril and rrorr-rlovenllllclrt olqaniz;ttiorrs lbr sustaittablu'
collservation aclion al llJAs through thL' lnrport:lnt Bird Areas Nationll l-iaisorr Ciorrrrrrittcc (l[3A-
Nl-C). \\/e rr,ork s,ith olhcrs irr tlre dcvcloprrrcrrt r:t'policies, legislaticlu artd irrstitutiorral lrarncrvorks
that safbguard tlrc ectrlogical strstnirrabilit_y ol'IBr\s irt Kenl'a
lvlobilizcd rcsourccs to cor)nect naturc an(l people to take action fbr bitlciivclsit,r,collscrvalion
throtrgh cievek:prlerrt and inrplcurcntati<tn clldonor lirrrded projects al priorit,r, IIIAs in Kcrrr-\'a.

\\'ork glohall.r,throueh thc IJirdt,ill' lrrlcrnational Parlrrcrship anil its lrcrvvork ol'likc-nrirrdcd
orgarrizaiiorr.s in [-.a.slenr Aliica arrcl [rc'yorrrl irr ll7 coulrtries arrcl Lerritorics.

I:or nrore irrlorrrration visit orrr rr.ebsite at \\j\\.\\.naturl:keuya.ore.



The Statutc l-cru, ( Mi.scellancous Anrcndntcnts) Bill, 20 I 9 201

AxBC
where-
A is the total antount of input tax payable by tlie person during thc tax

period on acquisitions that relate paftly to making taxable supplies ancl

partly for another ttse;

B is the value of all taxable supplies made by the registered person during

the period; and

C is the value of all supplies macle by the registered person dr-rring the

period in Kenya.

(7) tf the {iaction of the forrnula in subsection (6) lor atax period-

(a) is more than 0.90, the registered person shall be allowed an input

tax credit for all o'l'the input tax comprising component A oI the

formula; or

(b) is less than 0.i0, the registered person shall tiol be allowed any

input tax credit for the inptrt tax comprising component A of the

formula.

Sectiott 23 oJ'No. 47 of 20t j which it is proposed to amend-

23. The Wildlife EndorvmentFund (Wr\.tli 
fe" Ccn gir vg n['.) T-u it Fu r)cl

(l) There is established a Wildlife Conservation Tmst Fund that shall

be vested in a governing body established in accordance with subsection

(2)

(2) The governing body referred to in subsection (1) shall serve as a

publ ic-private partnership arrd comprise-

(a) a Chairperson being appointed the Cabinet Secretary;

(b) the Principal Secretary in the State Department for tlie time being

responsibie for matters relating to wildlife who shall be the

Chairperson;

(c) the Principal Secretary in the State Department for the time being

responsible for rnatters relating to ftnance;

(cl) the Director-General of the Service wlio shall be the Secretary;

(")dtr"ftp[l"serrtatires from the private sector, who shall have' 
fechnicil experience in either philantlrropy, [aur, natural

tesources. finince, business and investment matters; a'd

)

(,)

(3) fii:5#iTy*rff H,tqfl'ffi'ilJ,ttliW:l'fff .isrts*/



202'l'he,Stattrttt Lav(illisccllcttteotrs Anretrdtncttts) uill,20lg

(a) ntorre1,5 appropriated by Parlialnent;

(b) a proprortion of such moneys as may be levied fbr payment of
etlvirotttretrtal services by bene{iciaries in productive ancl seryice
sectol's, and fbr biodiversity offset scherncs tliat compensate for
consen'ation ittrltacts as a contributiorr torvards the Wilcllife
conservation Trust FLrnd as the cabinet Sccretary rnay, upon thc
recc'unnrendation of the governing board, deterrnine;

(c) Inoneys {br payrneut of envirorrnrcntal senyices and biodiversity
offset schenres in u,hich entities make payments directly to the
Wildlife Conservation Trust Fund;

(d) ntoney.s floni debt-tbr- nature transactions;

(e) income ltom investrnents rlade by the governing boarcl;

(f) such grants, dorrations, becluests or other gifts as may be rnade to
the Funcl.

(a) The, purpose shall be to provide I'unds in or.der ro-
(a) develop wildlife conservation initiatives;

(b) nranage and re-store protected areas and conservancies;

(c) protect endairgered species, habitats and ecosystems;

(d) support wildlile securiry operations;

(e) facilitate comrnunity based wildlife initiatives;

(f; aivard wildlife cclnscrvation grants basecl on criteria to be
established by the eoverning board; and

(g) such otlrer purposes as may be provided by the goveming lroard.

(5) The cabinet secretary may, on recommendation of trre Service,
by rrotice in the Gazette, issue regulations and guidelines necessary and
appropriate for tlre carryirrg out of the purposes of this section.

Section 9 of No. I7 of 2015 v'hich ir is proposed to amend-
9. Private conrpanies

(l) For the purposes of this Act, a company is a private company if-
(a) its articles-

(i) rcstrict a menrber's riglrt to transfer shares;

(ii) limit the number ol'mernbers to fifty; and

(iii) prohibit invitations to the public to subscribe for shares or
debentures of the company;

l
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community and on the basis of that disclosure has

obtained the prior consent of the community to use

any of the stockholder's discoveries about the

indigenous wildlife resources for the proposed bio-
prospecting; and

(b) the applicant and the community have entered into
a benefit-sharing agreement that provides for
sharing by the community in any future benefits

that may be derived from the relevant bio-

prospecting.

(6) The Service shall, in all'bio-prosPecting involving
any yildlife resources, be a joint partner on behalf of the

people of Kenya.

(7) The Cabinet Secretary shall, on the

recommendation of the Service, require that a particular per

centum of the procepds from the bio-prospecting is
contributed to the Wrtdtife Endowment Fund established

under the provisions of this Act

(8) The Cabinet Secretary may, on recommendation

of the Service, by notice in the Gazette, promulgate rules,

regulations and guidelines as are necessary and appropriate

to carry out the purPoses of this section.

(9) Any Person who contravenes any provisions of
this section or'the rules made there-undqr commits an

offence.

PART V_ESTABLISHMENT OF WILDLIFE
ENDOWMENT FUND

23. (l) The Service shall establish a Wildlife
Endowment Fund and which shall be vested in the Board

of Trustees.

(2) There shall be paid into the Endowment Fund -
(a) moneys appropriated by Parliament for purposes

of the Endowment Fund;

(b) a proportion of such moneys as may be levied for

payment of environmental services by beneficiaries

in productive and service sectors as a contribution

No. 47

Thc Wildlifc
Endowment Fund.
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towards the Endowment Fund as the Cabinet

Secretary may, upon the recommendation of the

Service, determine;

(c) income from investments made by the Board of
Trustees of the Endowment Fund; and such Srants,
donations, bequests or other gifts as may be made

to the Endowment Fund; and

(d) such grants, donations, bequests or other gifts as

may be made to the Endowment Fund.

(3) The functions oF the Wildlife Endowment Fund

shall be to-

(a) develop wildlife conservation initiatives;

(b) manage and restore protected areas and

conservancies;

(c) protect endangered species, habitats and

ecosystems;

(d) suPport wildlife security operations;

(e) facilitate community based wildlife
initiatives; and

(0 such other purposes as may be provided
for by rules made under this Act.

24. The Government shall establish a Wildlife
Compensation Scheme that shall consist of-

(a) monies specifically allocated for this

purpose through the budget process;

(b) an insurance scheme to be established by the

Cabinet Secretary responsible for matters
relating to finance; and

(c) monies from any other source approved by the

Cabinet Secretary for the time being

responsible for matters relating to finance:

and

(2) The Wildlife Compensation Scheme shall be used

for financing comPensation claims for human death or

I
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When replying please quote

Ref : SDW/L149

Mr. I/Iichael Sialai , EBS
Clcrk of the National Assembly
National Assembll,
Parliament Buildings
P. O. Box 41842-001OO
NAIROBI ..

Deir.r 1lr. Siq {a i
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30th April 2O 1

ob lsi Lg

REQUEST FOR SUBMISSIONS ON THE PROVISIONS OF THE STATUTE
LAW (MISCELTANEOUS AMENDMENT) RILL,2OL9 RELATING TO THE
WTLDLIFE CONSERVATION AND MANAGEMENT ACT, 2OL3 (NO. 47 OF
2013)

I refer to tl-re erbove subject rnatter and your letter dated 24t' April 2Ol9
Ref: NA/DCS/ENR l2orq (o2B).

We have gone through the prcrposed statue law (Miscellaneous
Amendment) Bill, 2Ol9 and agree with the proposed amendments as per
our request on the appointment of the Chairperson of the Wildlife
Copservation Trust Funcl being appc,intecl by the Catlinet Secretary.

These a-nterr.:lnrenl-s urill e-rra!-rie us to proceeC with Estr:.blishrnent of the
Wildlife Conservation Trr-tst Fund and tmplementation of the Law.
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AMENDMENTS TO THE WILDLIFE CONSERVATION AND MANAGEMENT

ACT NO. 47 OF 2OI3 AS AMENDED BY THE STATUE LAW

MISCELLANEOUS ACT 2018 NO. 16l (ACTS NO. 18) DATED AtH

JANUARY,2Ol9

On the 20t doy of Morch 2019, we wrote to the Attorney Generol
requesting for omendments of section 23 (l) ond 23 (21 of the
wildlife conservotion ond monogement Act No. 47 of 2013 os

omended by the Stotue Low A/iscelloneous Amendments) Act No.

lB of 2018 which come into force on the lBtn Jonuary 2019.

It hod been noted thot the new section 23 (21 ) porogroph A ond B

provided for two Choirpersons of the Wildlife Conservotion Trusf

Fund ond this would moke the estoblishment of the Endowment
Fund tenoble.

We proposed thot the oppointment of the choirperson to be mode
by the Cobinet Secretory ond to remove the Principol Secretory os

being o choirperson too.

The omendments hove olreody gone to Porlioment ond reod First

Time in the House pursuont to the Provision of Stonding order 127.

The Clerk osked f or our concurrence with the proposed

omendments os required which we hove olreody done.

With the omendments in ploce, it will be possible to estoblish the
Wildlife Conservotion Trust Fund ond put o Boord of Directors in

ploce.
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Sturure Iaw ( Misce llaneous Anendments) No.18

Wildlife Associations,
mechanism$ for
mitigation of human
wildlife conflict;

(c) bring together relevant
stakeholders to harness
participation in
conservation and
management programmes
of wildlife; and

(d) perfonn such other
functions as the Service
may require or delegate to
ir.

;-t(s-

s.23. Delete and substitutg therefor the

following new section-

rhc wildtife 23. (1) There is established a

fnagwment Wildtife. Conservation Trust
. Fund that shall be vested 'in a

governing body established in
accordance with subsection (2)-

(2) The governing body
referred to in subsection (1) shall

. r..;-:,:,1ri 1 sqfve 1 aS a public-pfivatq.
;i :,. i ;'. .' ;,partllershiP;eng 99mpl!F:8,.: i::i,.i .,

' i14:ir ':;: -(u) 
" Chairpersoir 

- lqilg
appointed the Cabinet
Secretary;

(b) the Principal Secretary in
, the State Department for

the dm6 being
responsible for matters.
relating to wildlife who
shall be the Chairperson;

(c) the Principat Segretary in' : the State Department.for
the 

' ,time " '" tibing

(d) the Director General of
the Service who shall be
the Secretary;

i

I

(-'-,ir
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A vibrant agency for law reform

SIIRMISSIONS oN TfrE', P POSET) TATIITE I,AWS

TMISCELLENEOUS AMMENDMEND BILL. 2OL9 RELATING TO THE

WILDLIFE CONSERVATION AND MANAGEMENT ACT.2OI.3 (NO.47

oF 2013),

Introduction

Pursuant to the provision of Standing Order 216, the Departmental Committee on

Environment and Natural Resources received proposed amendments to the Wildlife

Conservation and Management Act, 2013 from the Principal Secretary of the State

Department on Wildlife.

The proposed amendments were incorporated into the statute (miscellaneous amendment)

Bill of 2019. Kenya Law Reform Commission has received the said Legislative Proposal and

proceeds to offer the following observations.

Obiectives

The Statute Law (Miscellaneous Amendment) Bill,2019 has already been tabled in

Parliament for its first reading pursuant to the provisions of Standing Order 127. The Bill

proposes, inter alia, to amend the wildlife Conservation and Management Act, (No. 47 of

20 r 3).

Under the Statutes Law (Miscellaneous AmendmenQ Bill, 2019 two amendments have been

proposed as follows:

l

l. That deletion of the word "being" appearing in paragraph (a) of section23 (2),



2. The deletion of the phrase "who shall be the chairperson..." appearing in paragraph

(b) of Section23 (2).

Comments

Under Section 23 (2) (a), the deletion of the word "being" will amount to an ambiguity

because the sequence of words and phrases may give rise to an improper legislative sentence.

Accordingly, we propose textual amendment by inserting the word "by" between "appointed"

and "the Cabinet Secretary" to have a clear legislative sentence.

Further, deleting the phrase "who shall be the chairperson" undet Section 23 (2) (b) is

appropriate. Retaining it alters the original meaning as per the principal Act because the

section states the distinct members who shall comprise the body established under subsection

(2). Including the phrase will create an ambiguity on who really is the chairperson.

Effectively, the amendments under discussion seem to rebut previous amendments that had

been enacted under Statute Law (Miscellaneous Amendment) Act, 2018.
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REPUBTIC OF KENYA

TWEIFTH PARTIAMENT
THE SENATE

SESSIONAT COMMITTEE ON COUNTY PUBI.IC
ACCOUNTS AND INVESTMENTS

Pursuant.to the. provisions of Articles.g6 (j) and Z2g (7) and (B) of the
Constitution and standing order 220 of the Senate Standing 6rders, l";;.b;
or lrs mandate of oversight over county public accounts and investmerrts. thesenate sessional Commiftee on couhi pubric Accounts and rnvestments
informs and invites the chief Executives bf the entities iisted in the s;h;d[below of the sittings for the months of April ana f.llay, zois.

NOTES:

l. All County Executives are requested to submit written responses (n hard
and soft copy) and all supporting documents to the specific issu"i i"lr"J
in the Auditor Ceneral,s. Report 6n Financial Operations of tf," ,"rpua-ir"
County Executive for the Financial year ztilt/zorc to the rel,:vini
Auditor-cenerar, Regionar Hub offices and to the office of tr," cruril-"irne senate, Frst Floor, Main parliament Buildings, within the timelines
communicated in our previous letters; and

2. Meetings will be held in committee Room 5, First Floor, Main parliarnent
Buildings, Nairobi or such other venue as shall be communicated.

CLERK OF THE SENATE/ SECRETARY,
PARLIAMENIARY SERVICE GOMMISSION.

DAY/ DAIE TIME ENITTY

20t925s 9.3Oam Embu Excutive
20t9266 9.3Oam Lamu County Executive
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20r 92d 9.5Oam Kiambu Executive
20193d 9.3Oam Coun Executive

Monday, l3h 2019 9.3Oam Cou Executive
146 2019 9.3Oam Executive

156 2019 9.50am Kisii Executive
Thursday, 156 May, 2OI9 9.3Oam Taita- Taveta County

Executive
176 2019 9.3Oam Executive

2Os May, 2Ol9 9.30am Tana River County Executive
Tuesday, 2l n 20r 9 9.30am Meru Executive

22d 2019 9.3Oam lsiolo County Executive
23d May,2019 9.30am Turkana Executive

20t9276 9.3Oam County Executive
286 May, 2019 9.3Oam Mombasa County Executue

29n May, 2Ot9 9.3Oam West Pokot Executive

I!.dlV 306, May, 2ots 9.3Oam Kilifi County Executive
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itn
(Amendment) BIll

Assefibly Blll,

ticle l'18(f)(b) of the constitution provldes that, -parliament shdll tacilitate Dublic Dar-
:ipation and involvement in the legislative and of pailiament and its Committees-. Ihe

National Assembly Standing-Order 127(3) provides that, .the De,partmental Committee
to which a Bill is committed shall Facilitate publlc participation and take into account the
views and recommendations of the public when the Committee makes rts report to the
House'.
The Narcotlcs Drugs and Psychotroplc Substances (Control) (,/\mendment) Blll,2Ol9
seeks to a mend the Narcotics Drugs and psychotropic Substan(:es (Control) Act. No.4
of 1994 in ord€r to:- enhance the penalties of the offence of trafficking narcotic drugs;
deline who law enforce omcers are in respect to the Ach and prescribe offences for a law
enforcement offlcer who aids or abets or is an accessory to any olfence under the Act.
Tho Natlonal Dlsaster Management (Authorlty) BII (Nauonal Assembly Bllt,2Ot9) seeks
to establish a centralized system of responding to and managing (Jisasters in the country.
The above mentloned Bills have undergone First Reading pursuant to Standing Order
127(3) and stands commltted to the Departmontal Commltteo on Admlnlstrailon and
Natlonal Securlty tor consideration and thereafter report to the House.
Pursuant to Article llA (l)(b) of the Constitution and Standing Order 127, the Committee
invites interested members of the public to submit any represerltations they may have
on the said Bills. The Submlssions may be foruarded to the Clcrk of tho Naflonal As-
sombly, P.O. Box 41442-OO1OO, Nalrobl: hand-delivered to the Offlce ol the Clerk. Maln
Parllament Bulldlng, Nalrobl; or emailed to cterk@parllament.go.ke; to be received on or
before Tuesday, 156 Aprll, 2Ol9 at 5:OO pm.

MtcHAEL StAt-At, EBS
CLERK OF THE NATIONAL ASSEMBLY

REruBUC OF KEI{YA

tffi
THE NATIONA!. ASSEMBLY

TWELFTH PARLIAMENT . THIRD SE:SSION

Artlcle nSOXb) of the CoNtitutlon provides that, .parltament shatt facilttate pubttc
particlpatlon and lnwlwent ln the leglslatiw and of pditiament and lts Committees-. The
National Assembly Standlng Order t27(3) provides that, .the Dehr.tmental Committee to
whlch a Biil ls commltted shall tacllitate publtc partictpauon ad take into account the
vlews and ecmmgndatl@s of the publlc whq the Commlttee makes iE report to the
House'.
Tho Employment (Amondment) Blll (Natlonal Assombly Blll, 20i9) seeks to amend the
Employment Act,2OO7 ln order to afford pre-adoptlve leare to parents who apply for th€
adoption of children who are not their natural children born to th()m by birth.
Tha Natloml Cohdslon and lntoghtlon (Am€ndment) Blll (Naflonal Assembly Blll, 2OI9)
seeks to amend sectlon U df the Natlonal Cohesion and lntegratlon Act, 2OOg which deals
wlth the procedure of appointing Commissloners.
The above mentloned Bills have undergone First-Reading pursqant to Standing Order
127(3) and stands commltted to the Departmental Commltt€e on trbour & Soclal Weltare
and the Salect Commlttes on Notlonal Cohqslon & Equal Oppc,rtunlty respectively for
consideration and thereafter report to the House.

Pursuant to the provlsions of Article ll8(1)(b) of the Constituti,)n and Standing Order
127(3), the r€sp€ctive Committees invite members of the publlc to submit representaHons
they may havs on the said Bllls. The representations may be foNarded to the Clerk ot tfto
Nauonal Arsembly, P.O. Box 41842-OOIOO, Natrobl; hand-delivered to the Offlc€ of the
Clerlq Maln parllamont Bulldlngs, Nal.obl; or emalled to cle.k@parllament.go.koi to be
received on or botore Tu€5day, l6h Aprll, 20t9 at 5.OO pm.

MtcHAEL StALAl, E8S
CLERK OF THE NATIONAL ASSEMALY
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ln the matter of conslderatlon by the Natlonal Assembly of the Statue Law
(Mlscellaneous Amendment) Blll (Natlonal Ass€mbly Blll No. 2t of 2019)

Artiile ll8fll[b) of tha Coostihrtioo Fwides thst, 'Podlomt slpll facililole publlc ootilcttptim ood hwtw
mentlolhelegislqtlwoodothqbudne*ofPottloffintoddltsCwmcs: Th€NattomlAsmblyStanding
0rder lZ[3] proides that, 'tho oepo.tmnto, Cmmial@ to whlch o Eill ls cmtfted sholl locilltote pblb
potticlpatioaond sholl toke /ntoq@untylffi ond mandollonsof tllepuhllcwhenlho Committomotes
its repst to tfie House'.

Th€ Statuo Law (Ml*ellams AmendmentJ Blll. 2Ol9 woks to make various amendronts to tho stat-
utos,whlchblnkseplogwlththspretb6ofmaklngnrlousamendmentsthat donotmorkthopubllcailonof
spamto Bill3.nd @nsolldatln8themlnto one Elll:-

The Bill has undergone Fkst ReadlnS a.d pucuant to lhe p@lslons of Standing order l2;'0) of the Nauoml
As$mbty Standln8 orders whlch poldc tlut.'o Eill lwlng t€en Nd o Fist firc sholl stot:d @mmlfted to
the rclewnt oerydmeotE, Commltttr: the proposed arundments to vados Acts of Parllam6nt stand @fr
mlfted to the followlng 0epartmental Commlttee ofthe Natlonal As*mblg-

No lct to be mndod R€lovdnt Cornmlttm

t_ fhe Dlstrict and Prwin6Act,l9g2 [No.g of l992I Admlnlstratl<rn and Natloml
SecurityL Ihs Alcohollc 0rlnks Control Act.2010 (No. 4 of 2Ol0J
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lgums
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CHATRPERSON'S FOREWOII.D

This report contains the Corrrmittee's proceedings or.r the consideration of the Statute Law

(Miscellaneous Amendment) Bill,2019 (National Assembly Bill No. 21). The Bill was read a first time

on 3'd April,20l9 and was subsequently committed to respective Departmental Committees i.e. Justice

and l,egal Aff'airs, Administration and National Security, Finance and National Planning, Enrrironment

and Natural Resources, Sports (lr-rlture and Tourism and Transport, Public Works and Housing for

consideration and facilitation o1'public participatior.r pursuant to Standir-rg Order 127. The Bill seeks to

anrend, among other Statutes; t.lie Microfinance Act. 2006 (No. 19 of 2006), the Public Finance

Management Act,2012, (No. 18 of 2012) and the Value Added Tax Act,20l3 (No. 35 of 2013).

In processing the Bill, the Clerk of the National Assernbly placed aclverts in the print media on 10tl'

April, 2019 seeking for comments lioni the pLrblic on the Bill pursuant to Article 1t8 of the

Constitution. The Committee received memoranda frorn fourteen (14) stakeholders. The Committee also

wrote to the Parliamentary Servir:e Con.rmission, Kenya Revenue Authority, Institute of Certified Public

Accountants of Kenya and National Treasury and Ministry of Planning vide letters

Ref.NA/DCS/F&NP/2019/033 datecl l6(r' April, 20lg seeking for their comments on the Bill, The

Conrmittee held a stakel-rolder engagement workshop at Hilton Garclen Inn Hotel on 3'd ancl 4tl' May,

2019.

The Committee is grateful to the Offlces of tl-re Speaker and the Clerk of the National Assembly for the

Iogistical and technical support accorded to it during the consideration of the Bill. Finally, I wish to

express my appreciation to the Honorable Members of the Committee and all the stakehc,lders who

made useful contributions towarrls the preparation and production of this repoft.

On behalf of the Departmental Committee on Finance and National Planning and pursuant to provisions

of Standing Order 199 (6), it is my pleasant privilege and honour to present to this House the report of

tlre Committee on its consideration of the Statute Law (Miscellaneor:s Amendment) Bill, 2019.

a
J
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EXECUTIVE SUMMARY

The Statute I-aw (Miscellaneous Anrendment) Bill.20l9 (Natiorral Assernbly Bill No.2l) was

ptrblished on 29tl'March, Z0lg. The Bill was reacl a fllst time on 3'''l April,2019 and thereatter

committed to respective Departmental Comr-nittees (Justice and Legal At'fairs, Administration and

Natiolal Security, Filance ald National Plannirrg, Environment and Natural Resottrces, Sports Cultttre

and Tourism, ald Transport, Public Works ancl Hor-rsing) that were expected to process the amencltnellts

of the respective Statutes that fall within their purview'. '['hc Dcpatrtmental Committee on Finance ancl

National plannilg considered amendments to the Microfinance Act,2006 (No. l9 of 2006), the Public

Finance Management Act,20l2 Q..lo. l8 of 2012) ancl the Value added Tax Act,20l3 Qrlo,35 of 2013).

The proposed amendment to the Microfinallce Act, 2006 seeks to provide for the conduct of business by

sharia cornplialt microfinance businesses. It seeks to renrovc sharia compliar-rt microfinance bttsitlesses

from the list of proliibited activities. The proposed amenclmcnt to the Public Finance Matragement Act,

2012 seeks to empower the Parliamentary Service Comrnission to designate by resolution additional

accounting officers in the Parliamentary Service Commissiort it't addition to the Clerks of the two

Ilouses of Parliarnent. The proposecl amenclment to the ValLle Added Tax Act, 2013 provides for a

taxpayer to apply any withheld tax to his credit to olfset any other tax liability dr-te from thc taxpayer.

In order to fulfill the requirements of Article 1 1 8 of the Constitutiorr, the Clerk of the Natior-ral Assembly

placed an advertisement in the print media on l0tl'April,2019 requesting for comments from the

general public on the Bill.'l-he Committee receivecl mernorancla fl'om tbr,rrteen (14) stakeholders.'fhe

Committee also identified stakeholclers tliat would be affected by the proposed amendments and r'vrote to

them vide letters Ref.NA/DCS/F&NP/2019/33 dated l6tr' April, 2019 seeking for their comments on

the Bill. The stakeholders that the Committee wrote to are the Parliamentary Service Comrnission on the

public Finance Management Act, 2012, Kenya Revenue Authority on the Value Added Tax Act, 2013,

the Institute of Certified public Accountants of Kenya ancl tlie Natiorral Treasury and Planning on all the

three proposed amendments.

The Committee received memoranda from the following stakeholders: -

l. petroleum Institute of East Africa on the proposed arnendment to the Value Added Tax Act,

2013

2. GC Retail Limited on the proposed amendment to the ValLre Added Tax Act, 2013

4
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3. Tsavo Power Company Limited and other Independer-rt Power Producers on the Value Added

Tax Act, 201 3

4. PKF in East Africa on the proposed amendment to the Value Added Tax Act, 2013

5. Agrochemicals Association of Kenya on the proposed amendment to the Value Added Tax Act,

2013

6. PricewaterhouseCoopers I-imited on the proposed amendment to the Value Added Tax Act,20l3

7, KPMG Advisory Services Limited on the proposed amendment to the Value added Tax Act,

20t3

8. Coulson Harney LLP on all the proposed amendments

9. Kenya Manufacturer's Association on the proposed amendment to the Value Added Tax Act,

2013

10. Private sector on the proposed amendment to the Value Added Tax Act, 2013

ll. Anonymous on the proposed amendment to the Value Added Tax Act, 2013 and rhe Public

Finance Management Act, 2012

12. Amolo and Kibanya Co. Advocates on the proposed amendment to the Public Finance

Management Act,2012

13. Njoroge Wachira & Co. r\dvocates on the proposed amendment to the Mierofinance Act,2006

14. Central Bank of Kenya on the proposed amendment to the Microfinance Act,2006

The Committee invited all the stakeholders that had submitted written memoranda on the Bill for a

stakeholder engagement workshop at the Hilton Garden Inn Hotel in Machakos County on Friday 3'd

and Saturday 4'l'Moy, 2019.

5
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I PREFACE

1.1 ESTABLISHMENT OF THE COMMITTEB

The Departmerrtal Committee on Finance & National Planning is one of the fifteen Departniental

Comrnittees of the National Asserrbly establishcd utrder Standing Order 216 whose ttrandates

pursuant to tlie Standing Order 216 (5) are as lbllows:

(i) To investigate, inquire into, and report on all nlatters relating to the mandate, rnanagemettt,

activities, administration, operatiorrs and estimates of the assigned ministries and

departnlents;

(ii) To study the prograrnme and policy olr.iectives of Ministries and departurents and the

effectiveness of their implemeutatiorr ;

(iii)To study and review all the legislation referred to it;

(iv) To study, access and analyze the relative success of the Ministries and departntents as

measured by the results obtained as compared with their stated objectives;

(v) To investigate and inquire into all nratters relating to the assigned Ministries and

departments as they may deem rlecessary, aud as rr,ay be referred to them by the House;

(vi) To vet and report on all appointments where the Constitution or any law requires the

National Assembly to approve, except those urrder Standing Order No.204 (Committee on

appointments);

(vii) To examine treaties, agreenlents and conveutions;

(viii) To make reports and recommendations to the I-louse as often as possible, including

recommendation of proposed legislation;

(ix) To consider reports of Con"rmissions and Irrdependent Offices submitted to the House

pursuant to the provisions of Article 254 of the Constitr'rtion; and

(x) To examine any qllestions raised by Members on a nlatter within its mandate.

1.2 MANDATE OF THE COMMITTEE

2. In accordance with the Secor-rd Schedr-rle of the Standing Orders, the Committee is rnandated to

consider, Public finance, Monetary policies, PLrblic debt, Irinatrcial institutions (excluding those

in securities exchange), Investment and divestiture policies, Pricing policies, Banking, Insurance,

Population revenue policies including taxatiot.t and National planning and development'
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3.ln executing its mandate, the Committee oversees the following government Ministries;

l. The NT and Ministry of Planning

2. Ministry of Devolution ancl ASAL

3. The Commission on Revenue Allocation

4. Office of the Controller of Budget

5. Salaries and Remuneration Comurission

1.3 COMMITTEE MEMBERSI{IP

4. The Committee was constituted by the Hor-rse in December,2077 and comprises of the following

Members:-

l. The Hon. Joseph K. Limo, MP - Chairperson - Kipkelion East Constituency - Jubilee Party

2. The Hon. Isaac W. Ndirangu - Vice-Chairperson - Roysambu Constituency - Jubilee Party

3. The Hon. Jimmy O. Angwenyi, MP - Kitutu Chache North Constituency - Jubilee Party

4. The FIon. Christopher Omulele, MP - Luanda Constituency - ODM Party

5. The Hon. Dr. Enoch X.ibunguchy, MP - Likuyani Constituency - FORD-K

6. The Hon. Shakeel Shabbir Ahrned, MP - Kisumu Town East - Independent

7. The Hon. Abdul Rahim Dawood, MP - North Imenti Constituency - Jubilee Party

8. The Hon. Daniel E. Nanok, MP - Turkana West Constituency - Jubilee Party

9. The Hon. Andrew A. Okuome, MP - Karachuonyo Constituency - ODM Party

10. The Hon. David M. lMboni, MP - Kitui Rural Constituency - CCU Party

11. The Hon. Francis K. Kimani, MP - Molo Constituency - Jubilee Party

12, The Hon. Joseph M. Oyula, MP - Butula Constituency - ODM Pany

13. The Hon. Joshua C. Kandie, MP - Baringo Central Constituency - MCC Party

14. The Hon. Lydia H. Mizighi, MP - Taita Taveta County - Jubilee Party

15. The Hon. Mohamed A. Mohamed, MP - Nyali Constituency - Independent

16. The Hon. Purity W. Ngirici, MP - Kirinyaga County - Jubilee Party

17, The Hon. Samuel Atandi, MP - Alego Usonga Constituency - ODM Party

18. The Hon. Stanley lvt. Muthama, MP - Lamu West Constituency - MCC Party

19. The Hon. Edith Nyenze, MP - Kitui West Constituency - \ /DM-K
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1.4 COMMITTEE SECRETARIAT
5. The Committee is facilitated by the following staff: -

l. Ms. Leah W. Mwaura - Senior Clerk Assistant/Lead Clerk

2. Ms. Jennifer Ndeto - Principal Legal Counsel I

3. Ms. Laureen Wesonga - Clerk Assistant III
4. Mr. Josephat Motonu - Fiscal Analyst I

5, Mr. Chelang'a Maiyo - Research Assistant III

Repoil of tle Departmentol Commlttee on Finance antt Natlonal Plonning on the consideration otthe Statute Lav (Miscellaneous Amendments)
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2 CONSIDBRATION OF THB STATUTE LAW (MISCELLANEOUS AMENDMENT) BILL'
2019

2.1 BACKGROUND INFORMATION

6. The Statute Law (Miscellaneous Amendment) Bill,2019 seeks to among other Statutes, atnend the

Microfinance Act,2006 CNo. 19 of 2006), the Public Finance Management Act,2012 (ltlo. 18 of

2012) and the Value Added Tax Act,2013 (ltlo. 35 of 2013).

2.2 SUMMARY OF THB STATUTES

7. The Bill seeks to amend the Microfinance Act, 2006 (No. 19 of 2006) to provide for the conduct of

business by sharia compliant microfinance businesses. The Bill seeks to remove sharia compliant

microfinance businesses from the list of prohibited activities.

8. The Bill also seeks to amend the Public Finance Management Act, 2012 (No. 18 of 2012) to

empower the Parliamentary Service Commission to designate by resolution, additional accounting

officers in the parliamentary service, in addition to the Clerks of the two Houses of Parliament. The

amendment seeks to actualize the resolr.rtion by the Commission at its 256th meeting held on l4th

February, 2019,

9. The Bill further seeks to amend the Value Aclded Tax Act, 2013 (No. 35 of 2013) to provide for a

taxpayer to apply any withheld tax to his/her credit to offset any other tax liability due from the

taxpayer. This is intended to make tax adt-ninistration process easier.

Biil,2019
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3 PUBLIC PARTICIPATION ON THE STATUTE LAW MISCELLANEOUS

AMENDMENT BILL,2019 (NATIONAL ASSBMBLY BILL NO. 21 OF 2019)

10. Pursuant to Article 118 of the Constitution, tlte Clerk of tl-re National Assembly placed an

advertisement in the Daily Nation and Star-rclarcl newspapers on 1Oth April, 2019 requesting for

comments from the general public and or interested irrdividualslorganizations. By the close of tl-re

deadline and by the time the Comrnittee was considering the Bill, the Committee had received

memoranda from eighteen (18) stakeliolders. Tlie Committee held a stakeholder engagement

workshop at Hilton Garden Inn Hotel on Friclay,3'd ancl Saturday, stl'May, 2019.

I 1. The following stakeholders submitted their memoranda to tlie Committee:-

a. Petroleum Institute of East Africa

b. GC Retail Limited

Tsavo Power Company Limited and other Independent Power Producers

d. PKF in East Afrrca

Agrochemicals Association of Kenya

PricewaterhouseCoopers Limited

KPMG Advisory Services Limited

Coulson Harney LLP

Njoroge Wachira & Co, Advocates

j. Amolo and Kibanya Co. Advocates

k. Anonymous

l. Kenya Association of Manufacturers

m. Private Sector

n. Institute of Certified Public Accountants of Kenya

o Central Bank of Kenya

c

e.

f.

ob'

h.

T

p. Parliamentary Service Commission

Bilt,20l9
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q. Kenya Revenue Authority

r National Treasury and Ministry of Planning

The stakeholders made the following subrnissions:-

3.1 PETROLEUM INSTITUTE OF EAST AFRICA AND ERNST AND YOUNG

The Chief Executive Officer of the Institute submitted that:-

Withholding Value Added Tax refunds and amendment of section 17(5) of the Value Added Tax

Act,2013

Problem Statemett]!

12. The Finance Act, 2014 reintroduced Withholding Value Added Tax (VAT) in Kenya and

requires Withholding VAT agents to withhold 6oh of the value of taxable supplies on payment to

suppliers and remit the same directly to the Commissioner of KRA. The Commissioner is

empowered under section 42A(l) of the Tax Procedures Act to appoint any person as a

withholding VAT agent.

13. The VAT Act,20l3 exempted white petroleum products (Petrol, Diesel & Kerosene) l'rom VAT

for a period of three years. The Finance Act, 2016 extended the exemption for a further two-year

period to 1stSeptember,20l8. Since there was no further extension, white petroleum products

became vatable atl6a/o from l'' September,20l8. However, the Finance Act,20l8 introduced a

concessionary 8o/o VAT rate.

Challenges

14. Members of PIEA supply customers who have been withholding VAT agents such as KENGEN

and other IPPs as well as many large industrial customers. These customers withhold 6% VAT as

required under the law. This has resulted in a VAT credit to their members of approximately

Kshs. 4 billion. The withholding VAT of 60/o is very high as compared to the base rate of 8Yo

VAT rate on petroleum products. As a result, the VAT credit cannot be reduced and will keep

growing as the industry input will always exceed the output by far.

Repoil of ttte Deportmental Comnrittee on Finance arul Nolionol Plonning on the consideratiort of the Stolute L6e (Miscellaneous Amendments)
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15. The indr-rstry being higlily capital intensive has suflerecl li'om severe cash crunch as a result of a

majority of its capital being held Lrp in VA'l' credit fl'om the goverrunent. The law as presently

written has no mechanism for refirnd of Withliolding VA'l'. 'fhis 
has slowed down the growth of

the indr"rstry arrd impacted the growth of the country's econorny r-regatively.

Proposal

16. As a result of the challenges faced by rnembers of PIEA, Parliament should create a mechanism

in law to address the issue of the VAT credits. 'l'hey supported the amendment to sectiot't I 7(5) of

the VAT Act,20l3 as contair-red in tl-re Statute Law (Miscellaneous amendment) Bill,2019 to

allow taxpayers to claim refunds arising f}om withheld VAT.

3.2 GC RETAIL LIMITBD
Representatives of the company subn-ritted that:-

Withholding VAT Refunds

Background

17. GC Retail Limited undertook the constmction of the Garden City Mall at a cost of approxir-nately

Kshs. 4 billion and at present, the compar-rying is calryir-rg a significant Input VAT credit of

approxirnately Kshs. 400 million in its VAT Returns. Noting that the Mall is offering

commercial rental space, GC Retail charges VAT on the rent supply, which VAT is offset

against the Input VAT credit over time.

Appointment of VAT Withholdine Aeents

18. The Finance Act,20l6 introdr-rcecl the provision lbr the appointment of VAT withholding agents

via an amendment to the Tax Procedures Act, 201 5 throLrgh section 42A. The Comrnissioner has

so far appointed forty five (45) of the tenants at the rnall as withholding VAT agents.

19. The Finance Act,2017 subsequently amended section 42A of the Tax Procedures Act,20l5 by

introducing a new subsection (4A) which states that "The C)ommissioner may at any time exempt

any supplier .from the provision.s o.f this section if such a supplier has s$ficiently clemonstrated

that due to the nature of his business and due to the appliccttion of this section, he is going to be

in a continuous credit position./br a period o.f not less lhan twenty.four (24) month." 
lZ
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20, In this regard, the forty five (45) renants do not pay to GC Retail all the VAT chargecl due to

theiL appointed withholding agent obligation. As such, the or"rtput VAT collected by GC Retail is

less than its claimable position (Input VAT). This perpetual credit position arising from high

input taxes owing to the withheld VAT has subsisted for a period exceeding twenty four (24)

months.

21. They are unable to seek a refund of the excess input tax as the excess credit does not arise from

zero rated supplies which is currently the only qualification for the application for refund of

excess input tax as provided uncler section 17(5) of the VAT Act No. 35 of 2013' They anticipate

that more of their tenants will be appointed as withholding VAT agents and as such the VAT

credit offset previously anticipated will take much longer to materialise. This has had a direct

adverse impact on their business and cash flows.

22. KRA issued "Guidelines to Taxpayers on Exemption from Withholding VAT" on 14th

December, 2017. GC Retail made an application for exemption in accordance with the guidelines

and they are pursuing the same with KRA.

Proposed Amendment

23. The proposed amendment in the Statute Law (Miscellaneous Amendment) Bill, 2019 cln Section

l7(5) of the Value Added Tax Act,2013 will enable taxpayers on whom withholding VAT has

had a negative cashflow impact like GC Retail, seek a refund for the VAT that is withheld by

appointed agents from the Commissioner for VAT.

Conclusion

24. They supported the proposed amendment as it will have a direct impact on their investment

Repofi of the Deportntental Contmiuee on Finonce ond Narionol Plotrning on the consitlerotion of the Sttlule Lotr (Miscellaneous Amendmenls)
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3.3 INDEPENDENT POWER PRODUCERS

In tlieir submission, representatives ol'lPPs stated that:-

Amendment of section 17(5) of the Value Added Tax Act, 2013

Background

25. Kenya Power Cor-npany Limited (KPLC), the only cLrstonler of the Independent Power producers

(lPPs) is a withl-rolding VAT agent appointed by I(ttA. '1'herefore, KPLC is ttnder obligation to

withhold VAT of 6%o fron't paymetrt rnade to various suppliers including suppliers of electrical

power.

Challenges

26. Withholding 6% of the VA1' payable to IPPs, specifically those using fossil fuels like diesel,

results in the accumulation o1'sigr-rificant VAT refturcls in the books of these companies. This is

because a significant component of tlie total amount payable by KPLC for supply of electricity

constitutes fuel cost reimbursenrents (up to 650/o during peak capacity - with the balance

represented by energy and capacity charges). IPPs incur l60% input VAT on heavy fuel oils and

8% VAT on automotive gas oil which is subsequently reimbursed by KPLC at a cost.

Resultantly, the output VAT payable to KRA each moutli tends to be less than tl-re 6oh that KPLC

currently withholds directly. This locks up the cash flow of'the IPPs with no prospect of gettirrg a

refund as they are not making zero-rated supplies.

27. Most of the thermal powered (especially diesel) IPPs are already in a VAT refundable position as

at April 2019. Despite the fact that since the re-introductiorr of the withholding VAT in January

2015, they have been operating at a very low capacity factor (ir-r many cases tlinimr.un) and thus

very low input VAT due to rninimal fuel purchases. This positior-r will quickly escalate shor.rld

tliere be an increase in operational capacity plunging the entities into impossible negative cash

flow positions.

28. Moreover, the withheld VAT has resulted in accumulated irrecoverable VAT for IPPs which

keeps building up and which cannot be refunded due to lack of enabling withholding VAT

refund provisions under the Act.

Biil,20t9
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29. Accordingly, the IPPs have no choice but to pass this cost to KPLC through a tariff adjustment in

accordance with the Power Purchase Agreements which will eventually be passed to the final

consumer. This is contrary to the government's aim of reducing the cost of power in order to

increase competitiveness in the Kenyan economy.

Recommendation

30' Due to the challenges highlighted above, they proposed that Parliament should create a

mechanism in law to address the problems associated with accumulation of the VAT credit by

IPPs. To this end, they supported the provision that the excess arising out of tax withheld by

appointed tax withholding agents may be applied against any tax payable under this act.

31. They supported the amendment of section 17(5) of the VAT Act,20l3 as contained in the Bill
and proposed that it should be enacted as is.

3.4 COULSON HARNEY LLP
Ms. Rosemary Maina stated as follows on behalf of the company, That:-

The Value Added Tax Act (No. 5 of 2013)

32.The VAT Act,2013 only permits refunds where there is excess input tax as a result of'making

zero rated supplies; refund for tax paid in error; or on bad debts subject to certain conditions.

33. The amendment proposes two things:-

a) To provide that one can utilize Withholding VAT (WHVAT) credits against any VAT
payable in the Act and;

b) To provide that WHVAT credits can be part of a refund claim to the Commissioner in

VAT refund application.

34' WHVAT is VAT withheld by a recipient of taxable supplies who is appointed by the KRA to
deduct VAT and remit the same to KRA against a sr"rpplier. The WHVAT rate is 6%. The VAT
withholding agent is expected to remit the WHVAT (6%) to the KRA and remit the balance

(10%) to the supplier of taxable supplies.
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35. From a tegislative perspective, it is r-rot clear how a registered person could utilize the VAT

credits arising from WHVAT. They noted that ir-r the practice, suppliers utilize the VAT credit

arising from the WHVAT against VAT payable when accottnting for VAT.

36. Likewise, registered persons who make both standard rated supplies and zero-rated supplies and

are perpetually in a VAT credit position, ordinarily irrclude the WHVAT element in a VAT

refund clairn to the Commissioner.

37. The proposed amendment therefore attempts to bring clarity to what was poor law. It remains to

be seen if the amendment will achieve this.

The Microfinance Act, 2006 (No. 19 of 2006)

38. Sharia cornpliant microfinance institutions will be able to engage in wholesale and retail trade in

line with the Sharia law restrictions against interests (Riba). This amendment follows the

amendments to the SACCO Societies Act, 2008 (No. 14 of 2008) by the Finance Act, 2017

providing that the CS in consultation with SASRA shall create regulations for the licensing and

supervision of Sharia compliant SACCO societies. These amendments may be tirst stepping

stones towards the establishment of suitable regulatory framework for Sharia compliant finance

institutions.

The Public Finance Management Act, 2012 (No. l8 of 2012)

39. Empowers the PSC to designate accor,rnting olficers irr the parliamentary service in addition to

the two clerks of the Houses of Parliament. This amendtnent seeks to actualize the resolution

already made by PSC on l4tl'February,2Ol9.

3.5 KPMG ADVISORY SERVICES LIMITED
Representatives of KPMG submitted that:-

Value Added Tax Act, 2013 (No. 35 of 2013)

40. The proposed amendment is welcome and will have an iurpact in releasing the working capital

locked ip WHVAT credits tliat wor.rld never be utilized. Generally, WHVAT are usually

significalt amounts. In light of the focus on manufacturing and agricultural value addition as key
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elements of the Big 4 Agenda, it is critical that KRA implements a quicker and practical solution

to WHVAT refund claims given the current backlog for VAT refunds at KRA.

41. One solution would be to allow taxpayels to set off approved claims against other tax obligations

such as corporation tax, Pay As Yon Earn (PAYE) or even withholding tax rather than waiting

for actual cash refunds. This has worked well in the past and can help to cushion bttsinesses

against the cash flow constraints and interest costs associated with refund delays'

Issue with the Clause

42. While paragraph (c) is a welcome amendment, the proposed proviso under paragraph (d) is

unclear and may negate the proposed change since the excess tax credit arises because there is no

tax payable by the taxpayer under the VAT Act.

43. In addition, such a proviso would give KRA a lee way to reject applications for WHVAT

refunds.

Proposed Arnendment

They proposed that:-

44. (d) Where in relation to an application for a refund made under subsection (c) above, the

Commissioner is satisfied that the tax is refundable, the Commissioner shall auttrorize the

crediting of the taxpayer's iTax ledger with amount of the approved tax credit to be utilized

against any other tax obligations by the taxpayer. Provided that a person who, prior to the

commencement of this subsection, had excess tax credit arising from tax withheld by appointed

withholding agents may apply for a refund under this section.
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Jr-rstification

45. The Bill seeks to arnerid the VAT Act to provide fbr a taxpayer to apply any withheld tax creclit

to offset any other tax liability due fl'om thenr. 
-fheir proposal ef'fbctively clarifies this position as

this is unclear as currently worcled fl'om the Bill.

46. The proposal allows the zurrour.rt approved for refirncl to be available to be utilized against arry

other tax obligations tl-rat the taxpayer may have instead of waiting lor tax refunds that presently

take too long to be approved. In addition, there are taxpayers who already have excess VAT

credit arising from WHVAT who will r-rot be able to utilize them unless the provision is allowed

to apply retrospectively.

3.6 PKF IN EAST AFRICA
In their memorandum to the Committee, PKF submitted that:-

Withholding VAT Refunds

47.The Bill proposes to amend section l7(5) of the VAT Act,2013 by introducing VAT refunds.

Many suppliers who have their cr-rstomers appointed as withholding VAT agents have ended up

being in VAT credit positions. For some suppliers, the VAT credits are accumLllating very fast

due to the nature of their businesses. Currently VAT Act, 2013 and tl-re Tax Procedures Act,

2015 do not have explicit provisions on refurnd of r.vithheld VAT, a fact that KRA has been

relying on and not processing any VAT refund applicatiorrs resulting fiom withholding VAT.

48. In actual sense, VAT credits resulting from withholding VAT arnount to overpaid tax which

should be refunded to the suppliers in accordance with section 47 of the Tax Procedures Act,

2015. Unfortunately. VAT refirnds arising fl'onr withholdirrg VAT liave not beeti processed in

accordance with section 4l of the Tax Procedures Act, 2015. Through the Fir-rance Act, 2017,

section 42A of the Tax Procedures Act,2015 was amended to give the Commissioner of KRA

powers to exempt suppliers in continuous VAT credit positions for over twenty four months

fi'om the withholding VAT provisions. Some suppliers have rnanaged to secure these exemptions

which have enabled their custolrers who are appoir-rted zrs agents not to withhold VAT when

l8
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making payments to them. Flowever, these exemptions approvals fi'om KRA take a long time to

be processed which has frustrated rnany suppliers because it affects their cash flows'

49.They stated that the proposed amendment is commendable if passed into law as it will have

given a clear legal provision for VAT refunds arising from withholding VAT.

3.7 AGROCHEMICALS ASSOCIATION OF KENYA
Representatives of the Association submitted that:-

50. The introduction of I 6%Y AT on agricultural pest control products has resulted to the increase tn

cost of such products which has led to food insecurity/increased consumer prices, increase in

cost of production for farmers, influx of counterfeit and illegal pesticides from neighboring

countries, loss of competitiveness in the global horticultural market, reduced employment,

reduced tax revenue and negative impact on the Big Four Agenda.

51. In view of the above, they proposed that zero rating of agricultural pest control prodttcts be re-

instated in Part A of the Second Schedule of the Value Added Tax Act,2013 as this will enable

the industry to survive against external cornpetition and assist Kenya to achieve the objectives of

the Big Four Agenda.

3.8 PRICEWATERHOUSECOOPERS LIMITED
Representatives of PWC proposed that the following matters should be included in the Statute Law

(Miscellaneous Amendment) Bill, 20 1 9:-

Refund of VAT credits arisins from Wi ldins VAT

52.They supported the amendment to section l7(5) to the VAT Act,20l3 to introduce paragraphs

(c) and (d). Once the proposed amendments are passed, registered persons will have an

opportunity to either apply for a refund of VAT credits as a result of WH VAT or utilize it to

offset any tax payable. The proposed amendment is a welcome move and it is expected to

address cash flow challenges experienced by taxpayers following the introduction of WH VAT.
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Refund VAT credits under snecial circ ances

53. Section l7 of tlie VAT Act,20l3 provides fbr VAT relirrrcls to registered persons r.vho are iu a

VAT credit positior-r as a result of making zero ratecl supplies. Flowever, there are otlter special

circumstances in which registered persons accun-rulate VA-f credits and are not entitled to VAT

refunds uuder the current VAT legislation. As a result of the restrictive VAf refund regiue,

br.rsinesses have encoupterecl cash flow challenges. Ilelor,r,are sol1le of the sceuarit'rs that cau

result i1 huge VAT creclits and their proposed amendtllent to the VAT Act,20l3:-

54. VAT credit on liquidation of an entity - some businesscs liave significantly high VAT creclits

in their VAT returns at the time of closirrg the operations or liquidation. Curretrtly, there are no

guideliles on tlle treatment of such VAT creclits and lrom a strict interpretation of the VAT Act.

such entities would not be entitled to a refuncl of the excess input VAT credit owing to the fact

that the creclits did pot arise liom making zero rated supplies.

55. Changes in market strategy - external environmental factors such as competition in the tnat'ket

may force businesses to make changes to their strategy arrd operations e.g. where a business

changes its model by expanding its market outside Kenya in a bid to grow and generate foreign

exchange. The expansion of a business' export market irnpacts the generation of olltpllt VAT as

export sales are zero rated. For businesses that have accuniulated VAT credits that would ideally

have been off-set agair-rst future output VAT, a change to zero rated sales translates to inability to

r.rtilize or apply for a refund of the historical VAT credit'

56. Capital investment - businesses accrLre significant VA-f credits as a result of major capital

investments which can only be offset against future oLltput VAT. In some instances, the VATon

capital investments may take up to five years to be fully utilized. In such cases, the businesses

may end up with cash t'low constraints since they are not entitled to refunds. Where a business

under this situation is r-rnable to generate sufficient output tax to offset the inbuilt input tax, either

due to the operating model or other business circumstattces, tlte VAT credit in the company's

VAT returns will not be offset in tl-re foreseeable future and the impact would generally be on the

company's cash flow and ability to continue as a goiug collcel'n. 
ZO
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Proposed Amendment

57. Inthe light of the above impact of cumulative VAT credits, they proposed that section l7(5) of

the VAT Act,2Ol3 be amended by inserling the following paragraph, " (e) the Commis'sioner is

satis.fied that such excess tax arises .from special circumstances of the registered person's

business and the registerecl person has sfficiently demonstrated that due to such circumstances,

the excess input tax will not be recovered as output VAT.for a period of not less than 12

months".

Justification

5g. The amendment will address the cash flow challenges by businesses who have significantly high

VAT credits without sufficient output VAT to offset the credit due to various factors some of

which have been enumeratecl above. As a result of improved cash flows, such taxpayers will be

able to undertake more investnlents which will spur the economic growth. This is in addition to

making Kenya an attractive investment destination for companies undertaking significant capital

investments

3.9 KENYA ASSOCIATION OF MANUFACTURERS

Mr. Bharat Shah proposed the following amendments on behalf of the Association:-

Proposed amendment

59. Delete the proviso to section 17(5) and insert the following new paragraph; "Provided that any

such excess shall be paid to the registered person the Commissioner where-

a) the Commissioner is satisfied that such excess arises from making zero rated suppliesi or

b) the Commissioner is satis.fied that such excess arises from tax withheld by appointed tax

withholding agents ; and

c) the registered person lodges the claim for the refund of the excess tax within twelve

monthsfrom the date the tax becomes due and payable;
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d) the Commissioner is satisfied that such excesses arising ottt of tax withheld by appointed

tax withholding ogents may be applied as provided .for under section a7@ o"f the Tax

Procedures Acl".

Justification

60. Manufacturers commend the Government for irritiating the proposal to allow for initiating the

proposal to allow for refund and offset of WH VAT. The proposed amendments are timely due

to the existing challenges that manufacturers have been thced with in the absence of the proposed

amendments. The challenges inch"rde:-

Lack of legal provisions and basis to provide fbr lefund of offsetting excess arising from

WH VAT,

ll Increasing accumulated backlog of payments owed to manufacturers by the Government

arising from such credit sitr,rations. This has caused constrained cash flows reqr.rired in the

economy.

61. However, the proposed amendment requires to be further amended to ensllre that it is effective in

addressing the stated challenges.

Proposed amendment

62. The numbering sequence of the paragraphs under section 1 7(5) should be amended as follows:-

Retain paragraph "a" as it is in the Act and add the proposed word "or";

ii. Insert the new proposed paragraph "c" to be paragraph '(b" and adding the words "and";

lll Insert the original paragraph "b" under section l7(5) of the VAT Act to paragraph "c";

Retain the proposed amendment as paragraph "d"lv

Justification

63. This will ensure sequence coherence of the provisions

Bill,2019

22



to the accurate slation

64.Under the new proposed paragraph l7(5Xd), reference has been made to the VAT Act' 2013'

Theprovision on withholding VAT are underthe Tax Procedures Act,20l5 specifrcally section

47(4).

Justification

65. Reference to the VAT Act, 2013 is erroneous and should be rectif-red

Introduce a new section 684.

66.,,That anyregisteredpersonwho at the date of commencement of section 17(5)(b) and (d) has a

credit arising from withholding VAT may within I2 months make an application for a refund or

offset, notwithstanding the l2 monrh limitation provided under section 17(5)(c)."

Justification

67. Introduce retrospective provisions to address existing outstanding credit. This is proposed

through introducing a new section 68A that has taken into account:-

i, The relevant section that the retrospective provisions will apply to under the VAT i'e'

proposed section l7(5Xc). this will ensure that there is no ambiguity on its scope.

ii. The limitation of the time period to make claims of the outstanding credit excess, by

amending section 68A to include a twelve months period.

Proposed Amendment

6g. Delete the word ..package" appearing at the end of section 32(3) and substitute thereof with the

word ,.label,,. The clause will reacl as follows, "The statement and health warning referued to in

subsection (2) shall comprise not less than 30ok of the total surface area of the label"'

Report of the Depnrlmental comilifiee orr Finortce and Nationol planning on rhe consklerotion of lhe stotule Law (Miscellaneous Amendmenls)
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Justification

69. This provision requires the statement and ltealth warning to comprise not less than 300/o of the

total surface area of the package. This is onerous on the manufacturers of alcoholic beverages for

the following reasons:-

The provisions require an investment on labels wliich usually does not cover the total

surface area of the package. This will require an investment on specialized machinery and

applicators to enable cornpliance with the provisions requiring that the statement and

health warning comprising not less than 30% of the total surface area of the package.

There will be increased costs in respect of returnable packaging which reqttire cleaning

and removing of labels prior to subsequent r-rse. The cost of cleaning the returnable

packaging will increase due to the coverage of tl-re total surface area of the package.

There is also a concern on the disposal of the labels covering the total surface area of the

packaging. The current efforts by the governmerlt in environmental conservation will be

thwarted if the labels are disposed off in an irregttlar mantter,

70. The amendment of the section is necessary to manufacturers of alcoholic drinks for the following

reasons:-

Manufacturing is a key pillar for the Big 4 Agenda with the government setting out to

incentivize and ease the cost of investment for manufacturers in the cottntry. The

provision has a countervailing effect in that it increases the costs of goods produced as it

has a capital investment component.

ll The increased costs of goods produced will be passed on to the ultimate consumer and

thus affect the affordability of alcoholic drinks. In turn, the consumers will opt for illicit

and counterfeit alcoholic drinks which tend to be cheaper. This impacts on the health of

the consumers as there is no quality assurance in respect of illicit and counterfeit goods.

Ultimately, this will also impact a key government initiative of addressing issues with

respect to illicit and counterfeit goods.
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T
3.10 ANONYMOUS
The Committee also received a memorandum from an unnamed member of the public stating that:-

Background

71.The VAT of Goods and Services Tax (GST) was first introduced in France in 1948 (Yesegat,

2016). Since its introduction, VAT/GST has spread around the world and has been adopted in

more than 160 countries. According to Yesegat,20l6 withholding excess tax can result in an

increased VAT burden for the registered person that never has access to or use of the VAT

payment system which may encounter difficulties in getting any refund of excess tax hence the

amendment (d) is inadequate.

72.The Act is about recovery of excess VAT to a registered person. The Principle Act states that

where excess input over outpLlt is due to making zero rated supplies, then VAT refund is due and

should be lodged within 12 months from the date that the tax was payable. The amendment

proposes that when the registered person is over taxed in the tax period, the excess amount shall

be paid back to the registered person by the Commissioner in cases where the excess arises from

tax withheld by appointed tax withliolding agents. Wlien such excesses arise from tax rvithheld

by tax withholding agents, this excess rnay be ploughed back against any tax payable under the

Act.

Shortcomines of the Amendment

73.Part (c) of the amendment has failed to state the requirement for a withholding agent which may

include who is a withholding agent, how much a withholding agent is expected to hold and when

to withhold. In addition, the amendment does not inform the registered person why the tax

withholding agent must withhold taxes.

74.The amendment does not specify the specific timeframe for the refunds to be made, the rnode of

payment and the penalties it has put in place in case the refund is not done within the stipulated

time frame. For instance, Burundi's VAT Act states that the refunds are done within 90 days

from the time of application and failure to refund within the period a penalty of lo/o per month of
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the amount will be paid. In Burundi, excess VAT is refunded by cheque after clearance of tax

debts by the taxpayer.

75. The withholding system can lead to confusion among taxable persons who consider that they are

freed fi'om further VAT obligations when VAT lias been withheld by their clients and who thus

fail to subsequently declare the taxable supplies they have made. WH VAT scheme can lead to

several problems like an increased tax burden for the supplier that never has access to or use of

the VAT payment and wl-rich may encoLurter difficulties irr getting any reftrnd of excess inpr"rt tax.

Conclusion

76.They supported the amendrnent to section l7(5) of the VAT Act, 2013

Public Finance Management Act, 2012

77. Currently, the Parliamentary Service Comrnission (PSC) consists of the Speaker of the National

Assembly as the Chairman, seven members appointed by Parliarnent and one woman and man

appointed by Parliament from persons with experience in public affairs but are not Members of

Parliament. The Clerk of the Senate is the Secretary to the PSC.

Possible Rationale for the amendment

78. The UK which practices bicameralism, both Houses have an accounting officer. The accounting

officer is the clerk of each respective House. The United States of America Congress is also

bicameral and is made up of the House of Representatives and the Senate. Both Houses have

different accounting officers, the Chief Administrative Offlcer fbr the House and the Secretary of

the Senate serves the Senate. These Houses are aLrtonomous in tl-reir duties.
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Weaknesses of the d Amendment

79.The proposed amendment will alter financial reporting in the PSC by creating an additional

accounting officer. The amendment also seems to aim at reducing the powers of the Clerk of the

Senate fi'om being an accounting officer for both Houses of Parliament to being an accounting

officer for the Senate only.

80. Section 66(l) of the Public Finance Managernent Act, 2012 states that, "subject to the

Constitution, the accounting fficer of the Judiciary, PSC, Constitutional Commissions and

Independent Offices shall monitor, evaluate and oversee the management of public finances in

their respective entities including other duties " .

81. The accounting officer of the PSC is the Clerk of the Senate. The amendments further indicate

that PSC will have powers to designate by a resolution additional accounting in respeot of any

other office in the Parliamentary Service as the Cabinet Secretary shall, upon a resolution by the

PSC designate within 14 days of the resolution. In tl-reir view, tl-ris was a huge deviation from

what is practiced in other commissions and independent officers contained in Chapter 15 of the

Constitution.

82. All Constitutional Commissions in tlie country have one accounting officer. It is t.herefore

illogical that the PSC is seeking to have additional accounting officers. It is even confusing when

the amendments seek not to specify the maximum number of accounting officers that the PSC

can designate.

83. It was further their subrnission that designating additional accounting officers in the PSC will
result in distorting the membership of the PSC and water down the level of accountability in

public financial management. They therefore submitted that the amendment should be rejected.
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3.II KENYA RBVENUE AUTHORITY
Ms. Elizabeth Meyo subrritted as follows on behalf of I(enya Revenue Authority. That:-

Value Added Tax Act,2013

Proposed Amendment

84, Delete the proposed paragraph (c)

Justification

85. The purpose of WH VAT is to enhance tax conipliance by ensuring that suppliers of goods and

services to withholding VAT agellts who include the governtnent pay the VAT due on tl'Iose

supplies. It was introduced as a measure of curbing the challenge of persons supplying taxable

supplies especially to government entities but trot accounting for the VAT charged. When VAT

is witliheld, KRA then has information that a taxable supply has been made and is tl-rerefore able

to ensure that the supplier fully accounts for the taxes.

86. The WH VAT of 6Yo of the taxable value as provided under section 42A of the Tax Procedures

Act, is less than the VAT rate of 160/o as it takes into account the input VAT that is deductible

from output VAT and is therefore not intended to result in excess credit that wor-rld lead to refund

claims.

87. However, there are unique cases where due to the nature of the activities of certain taxpayers, the

application of WH VAT could result in excess credits. To address this, the law was amended

vide the Finance Act,20l7 by introducing section 42A(4A) of the Tax Procedures Act which

provides that the Commissioner may exempt from WH VAT, taxpayers/suppliers who

demonstrate that they are in a continuous credit position as a result of withholding VAT.

88. The law therefore already provides an avenue to address the challenge of perpetual credits

arising from WH VAT. Taxpayers can apply to the Commissioner to exempt them from WH

VAT where it gives rise to perpetual credits. 'fliey subrnitted that the law adeqr"rately addresses
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the excess credits that may arise fi'om WH VAT and as sr.rch the refund proposal is not necessary

and should be dropped.

Proposed Amendment

89. Delete the proposed paragraph (d)

Justification

90. Insertion of paragraph (d) should be deleted as it is not feasible for a taxpayer to be in both credit

and payment position at the same time. It is therefbre contradictory.

3.I2 NJOROGE WACHIRA AND COMPANY ADVOCATES
They submitted as follows in their memorandum, that:-

Microfinance Act,2006

They presented the memorandum on behalf of their client Mr. Abdi Said. They submitted as follows:-

gl.Islamic Finance, commonly known as sharia compliant financing model, is one of the recognized

models of financial systems in the International Financial Services Regulation worldwide.

92. The Islarnic Finance system is geared towards promoting fairness and equity in financial

transactions by avoiding payment of interest, what is commonly known as haram in the Islamic

faith.

93. The Islamic Finance system applies to banking and insurance products in the country. In

particular, the Barclays Bank of Kenya was the first to introduce Sharia compliant banking

products. In relation to insurance, Takaful Insurance Africa was the first Sharia c.ompliant

Takaful operator. Savings and Credit Cooperative Organizations (SACCOS) have also launched

Sharia compliant products in response to the growing demand from members.
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94. With the growing number of Islan-ric Finance service providers, the market has grown which has

also increased the tax base for the government to collect l'evetlue, noting many persons from the

Islarnic faith were previously shying away fronr purchasing Islamic financial prodttcts due to

their unavailability in the Kenyan market.

95. The uptake of Sharia compliant finar,cial proclucts in the microfinance sector has however been

hampered due to barriers created by the legal reginies that exist.

96. A casi,g point is section 14 of the Microfinance Act, 2006 which completely prohibits

microfinance banks from engaging irr the wholesale arrd retail trade of all products inclr"rding

Sharia compliant products.

97.They sr.rpported the proposed amendment to section 14(1Xf) of the Microfinance Act,2006 on

behalf of their client as this will allow microfinance banks whicl-r are sharia compliant to eugage

in wholesale and retail trade.

9g. This will in turn grow the customer base for such proclucts, increase the tax base aud eventually

grow government revenue targets in terms of tax collected from such businesses.

3.13 AMOLO AND KIBANYA COMPANY ADVOCATES

Mr. Neville Omolo submitted that:-

Public Finance Management Act, 2012

99. The framers of the Constitution of Kenya as adopted by the people of Kenya in a Nationwide

Referendum contemplatecl in Chapter l5 tlrereof the number of Constitutional Commissions and

indepe.dent Offices specified in Article 248(2) and (3). Tlie Parliamentary Selvice Commission

(pSC) is a creature of Article l2lofthe Constitution. The otflcers in the PSC are the chairperson

(Speaker of the National Assembly), the Vice Chairperson (elected by the Mernbers of the PSC
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from among members), seven members (appointed by Parliament from among its members i.e

the National Assembly and Ser-rate) and the secretary (Clerk of the Senate).

100. The pSC is also addressed in Article 248(2)(d). the objects, authority and funding of the

Constitutional Commissions and Independent Offices are specified in great detail by Article 249

ald the composition, appointment ancl terms of office are specified in Article 250 and Sub-

Article l2 thereof proceeds in very clear terms. However, Article 250(l2Xb) is otiose and indeed

superfluous considering that Arlicle 127(3) already designates the Clerk of the Senate to be the

Secretary of the PSC.

l0l. Since Article 233(5) and (6) of the Constitution provides that the secretary of the Public

Service Commission is the Chief Executive Officer (CEO). There is therefore nothing wrong

with the Constitutional requirement that the secretary of the PSC is the CEO.

Observation

l0Z. By reason of Constitutional fiat and imperatives, the Clerk of the Senate is the

Secretary/CEO of the pSC and is designated the accounting officer by the provisions of section 2

of the Public Finance Management Act.

103. The proposed amendment in the Bill seeks to dilute the authority of the office and that of

the Secretary/CEO of the PSC by creating two accot.tnting officers who shall not consider

themselves obliged to defer witli the authority of the Secretary/CEO. The proposed amendment

to section 2(1) of the Public Finance Management Act shall be inconsistent with and offend the

Constitution and it is therefore unconstitutional for seeking to derogate from the Constitution.

104. He implored upon the Committee to decline to amend the Public Finance Management

Act,2012 as proposed in the Bill.
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3.I4 PRIVATE SECTOR
They sr.rbmitted as follows in their t'uemorandum to the Committee:-

Value Added Tax Act,2013

Outstandins credit amounts sirTs fi'om Withholdinp VAT

105. Withholding VAT was introduced in the country where the Commissioner of tax appoints

withholding VAT agents. Businesses in perpetr,ral credit positions can apply for exemptions.

Exemption process has not happened and refunds have not been made due to absence of legal

provisions on the same.

Recommendation

106. Withholding VAT refunds and off set are not provided for under the law. The proposed

amendments under the Bill seeks to address this. There is need to however include provisions on

retrospective application and limit the claim period. Refund arrd off set is allowed under section

17(5) of the VAT Act, 2013.

3.15 CENTRAL BANK OF KENYA
In their memorandum, CBK submitted that:-

Microfinance Act,2006

lO7. CBK supports the expansion of Sharia compliant finance and financial products,

including Sharia compliarrt microfinance banking as a channel for financial inclusion. As a

matter of fact, consistent with the governrnent's vision of the financial sector. CBK has beeri

working over the last year to finalize a clraft legal and regulatory framework for Sharia compliant

banking and microfinance banking, He stated that they have benefitted tremendously from

experiences of other jurisdictions and interacted closely with the international standard setter, the

Islamic Financial Services Board.

108. They made the following observations on the specific proposal in the Bill:-

i. The proposed amendment is inadequate fbr purposes of Sharia compliant

rnicrof-rnance Banking. This is in view of the fact that trade and investment, which
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are key cogs in Sharitr compliant bariking are still prohibited under section

la(1Xa) to (e) of the Microfinance Act. An amendment to section l4(lXf) alone

will therefore not suffice.

The proposed amendment will restrict CBK's residual power to prohibit

microfinance banks from elgagilg in risky Sharia compliant micrc'finance

banking business. This eft'ectively means that so lor-rg as a microfinance bank is

licensed as a Sharia cornplialt bank, then any activity that furthers its business

will be perrnissible, notwithstanding the fact that the activity or business may be

inherently risky and a threat to financial stability'

The proposed amendment does not address other important aspects of Sharia

compliant microfinauce banking such as liquidity, risk management, capital

adequacy and governance. Experiences elsewhere indicate that these ale e'lements

of a sound framework.

109. In their view therefore, the proposed amendment will not deliver on its intention of

enabling Sharia compliant microfinance business. It was CBK's opinion that it would be more

appropriate to focus on a comprehensive framework for Sharia compliant microfinance banking

as opposed to the proposed amenclment to the Microfinance Act. It was their expectation that the

draft revised Microfinance Act and Regr,rlations that CBK has been working on would be ready

for public and stakeholder comments and submission to Parliament in the next three months'

They believed that this will provide a robust legal and regulatory framework for Sharia

compliant microfinance banking in Kenya that is consistent with international standards and

comparable to practices in other jtrrisdictions'

3.16INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS OF KENYA

Mr. Fredrick Riaga submitted as follows on behalf of ICPAK. That: -

The Public Finance Management Act,2012

Proposed Amendment

110. Delete the amendment and retain the current definition.
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Justification

1 1 1. For clarity in responsibility, order and accountability in the managen'tent of public

finances.

New Proposal to amend section 187(l)

ll2, Amend section 187(1) by inserting a new paragraph after (h), "(i) the Institute of

Certified Public Accountants " .

Justification

113. The Institute by virtue of its expertise and mandate on public finance and accountability

as stipulated by the Accountants Act, 2008 will add value to the Intergovernmental Budget and

Economic Council.

Value Added Tax Act,2013

Proposed Amendment

lI4. They proposed the following amendment under section l7(5):-

Delete the word "and" at the end of paragraph (a) so that the refund is not tied to

the zero-rated supplies only.

Delete the words ".......under this Act..,." in paragraph (d) and replace with the

words ". . ...as defined under the Tax Procedures Act."

Justification

I15. To avoid inconsistency that may be brought by the amendment.

Repon of the Deportmental Comntittee on Flnance ontl Notional Planning on the considerotion olthe Statute Low (Miscellaneous Amendments)
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3.1 7 PARLIAMENTARY SEITVICE COMMISSION

TIie Chairperson of the Finance cotlrrnittee of the Parliamentary Service cornmission' Hon

Keynan, MP submitted that: -

116 . Article 93 of the copstitution of Kenya, 2010 establishes the Parliament of Kenya which

corrsists of the Natio.al Assernbly and tr-re Senate. Article 94 of the co,stitution then vests

regislative rnaking a,thority in parria,e't. Article 95 of the co,stitntion then sets out the role of

the National Assembly which includes representing the people in the constituencies, legislation,

budget making, exercising oversight over State Organs and approving declarations of war and

extensions of states of emergency. Article 96 of trre constitution provides for the role of the

senate which includes representiug the couuties, participating in the law making funr:tion of

parliament, determining the alloctrtion of national revenLre among the counties and participating

in the oversight of State Officers'

1ll. Article 127 of the Constitution estzrblishes a single Parliamentary Service Commission

for tire parliamentary Service that is responsible for the provision of such services and facilities

to ensure the efficient and effective functioning of Parliament. The Parliamentary Service

Commission is comprised of tl-re following:

(a) The Speaker of the National Assembly as chairperson;

(b) Seven members appointed by Parliament fi'om among its members of whom-

(i) F-our shall be nominated equally from both Houses by the party or coalition of parties

forming the national goverument, of whom at least two shall be women; and

(ii) Three nominated by the parlies not fbrming the national government, at least one of

whom shall be nominated from each Ilouse and at least one of whom shall be a

woman; and

(c) One man and one woman appointed by Parliament from among persons who are experienced

in public affairs, but are not members of Parliament'

(d) The vice-chairperson is electecl from among the above seven (7) Members of Parliament'

(e) The Clerk of the Senate is the Secretary to tl're Commission.

1 1g It is important to recall that prior to the year 2000 there was no Parliamentary Service

Commission and parliament reliecl on the office of the President to provide it with services a3$
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facilities. This was an unfortunate situation which led to Parliament not being properly lacilitated

to perform its colstitutional duties and further infringed on the principle of separation of powers.

119 The parliamentary Service Commissicrl was established by an amendment to Section 45

of the former Copstitution of Kenya in the year 1999 and operationalized by the enactment of the

parliamentary Service Act in 2000. Tl-re Commission has been re-established by Article 127 of

the Constitution of Kenya,20l0.

l2O The Parliarnentary Service is organized into the followilg-

(a) The National Assembly Service which is responsible fbr the provision of services and

facilities to the National Assembly;

(b) The Serrate Service which is responsible for the provision of services and facilities to the

Senate;

(c) The Parliamentary Joint Services which is responsible for the provision of services and

facilities to both Houses of Parliarnent that are cross-ctrttirrg in nature and whose duplication

in each House would not be prudent use of resources;

(d) The Centre for parliamentary Studies and Training which is a semi-alltonomous institution

responsible for the provision of training services to Merlbers and staff of Parliament and the

County Assemblies.

l2l Following the prornulgation of the new Constitution, the Clerk of the National Assembly

continued as the Accounting Officer for the Parliamentary Service Commission until the

appointment of a Clerk to the Senate/Secretary of the Parliamentary Service Commission as the

Commission's sole Accounting Officer in July 2013'

lZ2 As the realities and challenges of managing a bi-cameral Parliament became apparent, the

parliamentary Service Cornmission became concerned that the activities of the National

Assembly required tl-re approval, ancl were accounted fbr, by the Clerk of the Senate despite the

fact that the National Assembly had its own Clerk appointed under Article 128 of the

Constitution. The Commission therefore considers that the most appropriate manner of handling

the issue is to have the law provide that the Cabinet Secretary in the National Tfeasuly shall

designate as an accounting officer such other officer in the parliamentary service as the

Commission may resolve.
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123 The National Assembly in 2014 amended Section 2(1) of the Public Finance

Management Act to have two Accounting Officers with the Clerk of the National Assembly

being the additional Accounting Officer.

124 The Commission took the considered view that to enhance service delivery it would be

more appropriate that those services provided jointly and equally to the Houses be under the

accounting superintendence of an Accor-rnting Officer or Accounting Officers as the

Parliamentary Service Commission may deem necessary.

125 They stated that it is important to note that Section 2(lXc) of the Public Finance

Management Act provides that the accounting officer in the case of the Judiciary is the Chief

Registrar of the Judiciary. The Judicial Service Commission therefore informs the Cabinet

Secretary in the National Treasury who is the holder of the office of Chief Registrar of the

Judiciary for purposes of formal appointment of the accounting officer for the Judiciary.

126 In respect of the national government, the Cabinet Secretary in the National 'l'reasury

designates in writing accounting officers for the various national government entities and ensures

that there is an accounting officer in each r-rational government entity.

127 The Commission is convinced that the proposed amendment to Section 2(1) of the Public

Finance Management Act shall enhance service delivery as well as accountability and

responsibility in the administration of Parliament.

128 The Parliamentary Service Commission therefore supported the proposed amendment

3.I8 NATIONAL TREASURY
Mr. Albert Mwenda submitted as follows on behalf of the National Treasury. That: -

Microfinance Act, 2006

129 The proposed amendment is inadequate for the purposes of facilitating the sharia-

compliant microfinance banking. This is in view of the fact that trade and investment, rvhich are

key components of sharia-compliant banking are still prohibited under Section 1a(1Xa) to (e) of

the Act. The amendment will therefore not be adequate.
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130 Further, tlie proposed amendment will restrict C'entral Bank's residual power to prohibit

microfinance balks fi'om engaging in risky sharia-compliant microfinance bank bttsiness.

l3l It was their opinion that CBK should be given a chance to finalise the regr'rlations they are

workirrg on in order to properly anchor sharia-compliant banking.

Public Finance Management Act, 2012

132 The accountilg function can only be perfomrecl by an accounting officer as provided fbr

ulder Article 226(2) of the Cor-rstitr,rtion. In acldition, this position is also consistent with section

6l of the PFM Act and the two votes iu the budget.

133 Further, the Natior-ral Assernbly proposed to amettd the Public Finance Management Act,

2012 and insert a New Section 39A to read as follows: -

39A. (1) Not later than seven days after the estirrates of revenue and expenditure are submitted

to the National Asseprbly. tlie Cabinet Secretary shall submit to National Assembly a legislative

proposal for the Finance Bill, setting out the revenlle raising measures for the National

Goverrunent.

(2) Following submission of the legislative proposal for Finance Bill by the Cabinet Secretary,

the relevant committee of the National Asserr,bly shall introduce the Bill in the National

Assembly, together with the report of the Comnrittee on the Bill.

(3) The Natiolal Assembly shall consider and pass tl-re Finance Bill, with or withottt

amendments, before the end of the financial year.

(4) Any recommendations made by the relevant committee of the National Assembly or adopted

by the National Assembly oll revenLle matters shall-

(a) ensure tl-rat the total amount of revenue raised is consistent with the approved fiscal

framework and the Division of Revenue Act;

(b) take into account the prir-rciples of equrity, certainty and ease of collectior-r;

(c) consider the irnpact of the proposed changes on the composition of the tax revenue

with reference to direct and indirect taxes;
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(d) consider domestic, regional and international tax trends;

(e) consider the irnpact on development, investment, employment and economic growth;

(f) take into account the recommendations of the Cabinet Secretary as provided under

Article 114 of the Constitution; and

(g) take into account the taxation and other tariff arrangements and obligations that

Kenya has ratified, including taxatiorl and tariff arrangements under the East Afi'ican

Community Treaty.

(5) The recommendation of the Cabinet Secretary in sr.rbsection (4) (f) shall be included in the

report and tabled in the National Assembly.

134 The National Treasury did not support this amendment given that the Finance Bill carries

tax revenue raising measures which affect the entire East African Community countries.

Towards this end, sharing the tax revenrre raising measures may lead to holding of goods or

distortion of the market forces within the East African Region.

Value Added Tax Act, 2013

135 In the National Treasury's view, the proposed amendment was taken care of in the

amendment made to the Tax Procedures Act in the Finance Act of 2017 where the Comrnissioner

was given powers to exempt sr-rpplies to a taxpayer who may be in perpetual credit position from

the withholding of the VAT.

136 It was therefore their opinion that the issue intended to be addressed by the proposed

amendment is adequately covered and they therefore did not support the proposed amendments

to the VAT Act, 2013.

Report of the Deparlnreitol Conuiltee on Finance ond Nltiorutl Plonning on the considerotion of fe Stotute Lole (Miscellaneous Amenrlments)
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4 PROPOSED COMMITTEE AMENDMBNTS

Flaving colsiclerecl the Bill and after engaging with the stakeholders, the Committee proposed the

following amendments: -

Microfinance Act, 2006 (No. 19 of 2006)

137 The Comr,rittee proposed tl-rat the proposed amendment to Section 14(1) of the

Microfinance Act, 2006 sliould be cleleted.

Justification

138 To allow the Central Bank of Kenya to come up with a cornprehensive framework for

Sharia-compliarit microfinance banking. CBK has been working on draft revised

Microflnance Act and Regulations ancl tlrey expect to present them to Parliameut for

consideration in the next three months.

Public Finance Management Act,2012 (No. 18 of 2012)

139 The proposed amendment on the Public Finance Management Act, 2012 in the Bill was

agreed to by the Committee.

Tlrey proposed the following amendments to section 39 of the PFM Act, 2012:'

Delete the words "except the Finance Bill" appearing immediately after the words

"relevant Bills" in section 39.

140

New Clauses

t4l lnsert the following new clauses irnmediately after section 39:-

39A. (l) The Cabinet Secretary shall submit to the National Assembly, on or before 30tl'

April, the Fir-rance Bill setting or,rt the revenlle raising measllres for the National

Government.

(2) Following submission of the Finance Bill by the Cabinet Secretary. the relevant

committee of the National Assembly shall introcluce the Bill in the National Assenrbly.

(3) The National Assembly shall consider and pass the Finance Bill, with or without

amendments, in time for it to be assentecl to by 30tl'June each year.

(4) Any recommendations made by the relevant comrnittee of the National Assembly or

adopted by the National Assembly on reventle lllatters shall-
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(a) ensure tl-rat the total amount of revenue raised is consistent with the approved

fiscal frarnework and the Division of Revenue Act;

(b) take into account the principles of equity. certainty and ease of collection;

(c) consider the irnpact of the proposed changes on the composition of the tax

revenue with ref'erence to direct and indirect taxes;

(d) consider domestic, regional and internatior-ral tax trends;

(e) consider the impact on development, investment, employment and economic

growth;

(f) take into acconnt the recommendations of the Cabinet Secretary as provided

under Article 1 l4 of the Constitution; and

(g) take into accolrnt the taxation and other tariff arrangements and obligations

that Kenya has ratified, inch-rding taxation and tariff arrangements under the East

African Community Treaty.

(5) The recommendation of the Cabinet Secretary in subsection (4) (0 shall be included

in the report and tabled in the National Assembly.

142 Delete section 4l of the Act

Justification

143 The amendment will ensure that the Budget is concluded by approving the revenue

raising measures, tax incentives and appropriations before the beginning of the relevant

financial year. This is in an attempt to avoid the necessity of a supplementary budget that

may arise on account of a possible distortion of the fiscal framework when the Finance

Bill is enacted after the annual Appropriations Bill.

The Value Added Tax Act, 2013 (No. 35 of 2013)

144 The Committee proposed the following amendment: -

THAT, the Schedule be amended, in the provisions relating to the Value Added

Tax,2013, by deleting the proposed amendments to section l7(5) and substituting

therefor the following new amendments-
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Provi.sion
l 7(s)

Amendment
Delete the proviso and sr,rbstitute therefor the following new
provisos-

"Provided that any such excess shalI be paid to the registered
person by the Commissioller where-

(a) the Cornmissioner is satisfied that such excess arises

from making zero lated supplies; or
(b) the Commissioner is satisfied that such excess arises

fi'om tax withheld by appointed tax withholding agerits;

and
(c) the Commissioner is satisfied that such excess arising out

of tax withheld b), appointed tax withholding agents may

be applied against any tax payable under this Act or ally
other written law, or is dr,re for refund plllsllant to section

47(4) of the Tax Procedures Act, 2015; and
(d) the registered person lodges the claim for the refiurd of

the excess tax within twelve uronths from the date the tax

becomes due and payable.

"Provided ftuther that, notwithstanding sectiou l T(5)(d), a

registered person who, within a period of eighteen months prior
to the colnmencement of section l7(5Xb) and (c), has a credit

arising from withholding tax, may make an application fbr a
refurrd of the excess tax withir-r twelve months from the

comfirencement date.

Justification

145 The arnendment is intended to address a renuntbering issue to ensure seqLlence coherence

of the provisions in Section 17 (5) of the VAT Act and to also include a reference to the

Tax Procedures Act. Further, the proposed Committee's antendment intends to introduce

a proviso on the commencement of section 17 (5) (b) and (c) in order to address the

existing outstanding credit excesses. The amendment will ensure that there is no

ambiguity and there is limitatiorr of the tirne period to make claims of the otltstanding

credit excess.

146 The Committee proposed the following amendment to the Second Schedule:-

Insert the following new paragraph immediately after paragraph l6-

Bill,20l9
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Justification

147

174.. Agricultural Pest Control Prodr-rcts

Making agricultural pest control products vatable has made them expensive and therefore

unaffordable to many people. The proposed amendment will help the industry survive

against external competition and in the process increase food security in the country.

SIGNED...

THE HON. JOSEPH LIMO, MP

CHAIRPERSON

DEPARTMENTAL COMMITTEE ON FINANCE AND NATIONAL PLANNING

Repoil of the Depafimentol Committee on Finonce and Nutioilol Plortrting on the consideration of the Stotute Lmv (Miscellaneous Amendments)
Bilt,20I9
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MIN.NO.NA/F&NP/2019/023: PRELIMINARIES/COMMUNICATION FROM THE
CHAIRPERSON

The meeting was called to order at 02:05 pnr arrd a prayer was said. The Chairperson then

welcomed the meeting to deliberate on the day's agenda.

MIN.NO.NA/F&NP/201910242 CONFIRMATION OF MINUTES

Agenda deferred

MIN.NO.NA/F&NP/2019/025: MEETING TO ADOPT THE REPORT ON THE
CONSIDERATION OF THE STATUTE LAW (MISCELLANEOUS AMENDMENTS)
BILL,20t9

The Committee adopted the report on the consideration of the Statute Law (Miscellaneous

Amenclments) Bill,2019 having proposed and seconded by Hon. David Mboni, MP and Hon.

Jimmy Angwenyi, MP respectively,

The Committee proposed the following amendments:-

Microfinance Act,2006 (No. 19 of 2006)

The Committee proposed that the proposed amendment to Section la(l) of the Microfinance

Act,2006 should be deleted.

Justification

To allow the Central Bank of Kenya to corne up with a comprehensive fi'amework for Sharia-

compliant microfinance banking. CBK has been working on draft revised Microfinance Act and

Regulations and they expect to present them to Parliament fbr consideration in the next three

months.

Public Finance Management Act, 2012 (No. 18 of 2012)

The proposed amendment on the Public Finance Management Act, 2012 in the Bill was agreed to

by the Committee.

They proposed the following amendments to section 39 of the PFM Act, 2012 subject to further

consultation with the House Leadership:-

Delete the words "except the Finance Bill" appearirrg immediately after the words

"relevant Bills" in section 39.

2lPage



New Clauses

Inserl the follorving new clauses immediately after section 39:-

39A, (l) The Cabinet Secretary shall submit to the National Assembly, on or

before 3Oth April, the Finance Bill setting out the revenue raising measures for the

National Government.

(2) Following subrnission of the Irinance Bill by the Cabinet Secretarl', the

relevant committee of the Natiorral Assernbly shall introduce the Bill in the

National Assembly.

(3) The National Assernbly shall consider and pass the Finance Bill, with or

without amendments, in time for it to be assented to by 30tl'June each year.

(4) Any recommendations made by the relevant committee of the National

Assembly or adopted by the National Assembly on revenue matters shall-

(a) ensure that the total amount of revenue raised is consistent with the

approved fiscal framework and the Division of Revenue Act;

(b) take into account the principles of equity, certainty and ease of
collection;

(c) consider the impact of the proposed changes on the composition of the

tax revenue with reference to direct and indirect taxes;

(d) consider domestic, regional and international tax trends;

(e) consider the impact on development, investment, employment and

economic groMh;

(f) take into account the recommendations of the Cabinet Secretary as

provided under Article 114 of the Constitution; and

(g) take into accor.rnt the taxatiorr and other tariff arrangements and

obligations that Kenya has ratified, including taxation and tariff
arrangements under the East African Community Treaty.

(5) The recommendation of the Cabinet Secretary in subsection (4) (f) shall be

included in the report and tabled in the National Assembly.

Delete section 41. of the Act
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Justification

The amenclment will ellsLtre that the Btrdget is concludecl Lry approving the revenue ralslllg

measllres. tax i.centives a.d appropriatio,s befbrc the beginr-ring of the rereva.t financial year'

This is in an attempt to avoicl the necessity of a sttpplemeutary br-rdget that rnay arise on account

of a possible distortion of the fiscal fl.amework when thc lrinance Bill is enacted after the aunttal

Appropriations Bill.

The Value Adclerl Tax Act, 2013 (No' 35 of 2013)

THAT, the Scl-redule be amended, in the provisions relating to the value Added Tax'2013' by

deleti,g the proposed amenclments to section 17(5) ancl substituting therefor the following new

amendments-

Delete the proviso and substitute thcrc(br tlie lollowit-tg tlerv provlsos-
,,Provided u-,ut any ,,,.h 

"*."rs 
shall be paicl to the registerecl persor-r by the commissioner

where-
(a) the cor-nrnissioner is satislred that such excess arises from makingzero rated supplies;

O) ;i. Comrnissiorrer is satisfled thzrt such excess arises from tax withheld by appointed

tax withliolding agents; and

(c) the Commissii,-,J, i, satisfied that such excess arising out of tax withheld by

appointed tax withliolding agents may be appliecl agairrst 
itly^]1}^p"yable 

r'rnder this

Act or uny ott-,.1. written to*lor is due for reftncl prtrsuant to section 47($ of the Tax

Procedttres Act, 2015; arld

(d) the registered person lodges the claim for tlie refuud of the excess tax within twelve

months from the date the tax becomes dtte and payable'

,,provided further that, notwithstanclirrg section l7(5Xd). a registered person who, within a period

of eighteen months prior to the comrnencerrent of section l7(sxb) and (c), has a credit arising

from withholdirig tax, may make atl application for a refttud of the excess tax within twelve

months from the commencement date'

Justi on

The ame'dment is i,tended to acldress a renurnbering issr-re to ensLlre sequence coherence of tlie

provisions in Section 17 (5) of the vAT Act ancl to also include a reference to the Tax

procedures Act. Further, the proposecl comrnittee's amendment intends to introduce a proviso on

the commercement of sectio, 17 (5) (b) and (c) in orcler to address the existi.g outstanding

credit excesses. The amerrdme.t wiil ensLlre that there is no ambiguity a.cr there is limitation of

the time period to make claims of tl-re outstauding credit excess.
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l.

The Committee proposed the following amendment to the Second Schedule:-

Insert the follow'ing new paragraph immediately after paragraph l6-

17A, Agricultural Pest Control Products'

Justification

Making agriculturat pest control products vatable has made them expensive and therefore

unaffordabre to many people. The proposed amendment will help the industry survive against

external competition and in the process increase food security in the country'

MIN.NO.NA/F&NPI2 019 I 0262 ADJOURNMENT

There being no other business to deliberate on, the meeting was adjourned at 4'05pm' The next

meeting will be held on notice.

HON. JOSEPH K. LIMO, MP

(cHAIRPERSON)

I

l
I

tr
l-_r

..DArE..* l*1. n.:...........StrGNED
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MINUTES oF THE 3OOSITTING oF THB STAKEHOLDER ENGAGEMIINT
WORKSHOP OF THE DEPARTMENTAL COMMITTEB ON FINANCE AND
NATIONAL PLANNING HELD ON SATURDAY, 4TH MAY, 2OI9 AT HILTON
GARDEN INN HOTEL AT g.OOAM

PRESENT

l. FIon. Joseph K. Limo, MP - Chairperson
2. Hon. Jirnmy O. Angwenyi, MGFI, MP

3. Hon. Daniel E. Nanok, MP

4. Hon. Andrew A. Okuome, MP

5. Hon, David M. Mboni, MP

6. Hon. Joseph M. Oyula, MP

l. Hon. Mohamed A. Mohamed, MP

8. Hon. Joshr.ra C. Kandie, MP

9. Hon. Lydia H. Mizighi, MP

10. FIon. Purity W. Ngirici, MP
I l. Hon. Stanley M. Mutharna, MP

APOLOGY

l. Hon. Isaac W. Ndirangu, MP- Vice Chairperson
2. Hon. Christopher Omulele, MP

3. I-lon. Shakeel Shabbir Ahmed, CBS, MP

4. Hon. Abdul Rahim Dawood, MP

5. Hon. Dr. Enoch Kibungucliy, MP

6. Hon. Francis K. Kirnani, MP

7. I-lon. Samuel Atandi, MP
8. FIon. Edith Nyenze, MP

INATTENDANCE

SECRETARIAT

1. Mr, Nicholas Emejen

2. Ms. Leah Mwaura

3. Ms. Jennifer Ndeto

4. Ms. Laureen Wesonga

5. Mr. Josephat Motonu
6. Mr. Chelang'a Maiyo
7. Mr. Robert Rop

8, Ms. Beatrice Auma

9. Mr. John Njoro

Deputy Director, DCS

Senior Clerk Assistant/Lead Clerk
Principal Legal Counsel I

Clerk Assistant III
Fiscal Analyst
Research Officer
Audio Officer
Administrative Assistant
Serjeant-At-Arms

llPage



NATIONAL TREASURY

Mr. Albert Mwenda

MIN.NO.NA/F&NP/20 I 9/0 I 9 : PRELIMINARIES/COMMUNICATION FROM THE

CHAIRPERSON

The meeting was called to order at 9:l 5 am and a prayer was said' The Chairperso6 then

welcomed the meeting to deliberate on the day's agenda'

MIN.NO.NA/F&NP/2019/O2O: CONFIRMATION OF MINUTES

Agenda deferred.

MTN.NO.NA/F&NP/2 OI}IO2I: MEETING TO DELIBERATE ON THB STATUTE LAW

(MISCELLANEOUS AMENDMENTS) BILL, 2OIg WITH THE NATIONAL

TREASURY
Mr. Albert Mwenda submitted that:-

Microfinance Act, 2006

The proposed amendment is inadequate for the purposes of facilitating the sharia-compliant

microfinance banking. This is in view of the fact that trade and investment, which are key

components of sharia-compliant banking are still prohibited under section la(lXa) to (e) of the

Act. The amendment will therefore not be adequate'

Further, the proposed amendment will restrict Central Bank's residual power to prohibit

microfinance banks from engaging in risky sharia-compliant microfinance bank business'

It was the National Treasury's opinion that CBK should be given a chance to finalize the

regulations they are working on in order to properly anchor sharia-compliant banking'

Public Finance Management Act, 2012

The accounting function can only be performed by an accounting officer as provided for under

Article 226(2) of the constitution. In addition, this position is also consistent with sectio n 67 of

the PFM Act and the two votes in the budget'

Further, the National Assembly proposed to amend the Public Finance Management Act' 2012

and insert a New Section 39A to read as fbllows:-

3gA. (l) Not later than seven days after the estimates of revenue and expenditure are

submitted to the National Assembly, the Cabir,et Secretary shall submit to National
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Assembly a legislative proposal for the Finance Bill, setting out the revenue raising

measures for the National Government.

(2) Following submission of the legislative proposal for Finance Bill by the Cabinet

Secretary, the relevant committee of the National Assernbly shall introduce the Bill in the

National Assembly, together with the report of the Comrnittee on the Bill.

(3) The National Assembly shall consider and pass the Finance Bill, with or without

amendments, before the end of the financial year.

(4) Any recommendations made by the relevant committee of the National Assembly or

adopted by the National Assembly on revenue matters shall-

(a) ensure that the total amount of revenue raised is consistent with the approved

fiscal framework and the Division of Revenue Act;

(b) take into account the plinciples of equity, certainty and ease of collection;

(c) consider the impact of the proposed changes on the composition of the tax

revenue with reference to direct and indirect taxes;

(d) consider domestic, regional and international tax trends;

(e) consider the impact on development, investment, employment and economic

groMh;

(f) take into account the recommendations of the Cabinet Secretary as provided

under Article 114 of the Constitution; and

(g) take into account the taxation and other tariff arrangements and obligations

that Kenya has ratified, including taxation and tariff arrangements under the East

African Community Treaty.

(5) The recommendation of the Cabinet Secretary in subsection (4) (f) shall be included

in the report and tabled in the National Assembly,

The National Treasury did not support this amendment given that the Finance Bill carries tax

revenue raising measures which affect the entire East African Community countries. Towards
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this end, sharing the tax revenue raisi.g measLlres rnay leacr to holding of goods or distortion of

the market forces within the East African Region

Value Added Tax Act,20l3

In the National Treasury's view, the proposed amendment was taken care of in the amendment

made to the Tax procedures Act in the Fi.a,ce Act of 2017 where the commissioner was given

powers to exempt supplies to a taxpayer who may be in perpetual credit position from the

withholding of the VAT.

It was therefore their opi,ion that the issue intended to be addressed by the proposed amendment

is adequately covered and they therefore did not sLlpport the proposed amendments to the vAT

Act, 2013.

DELIBERATIONS

Members were concerned that tlie National Treasury was opposed to all the proposed

amendments proposed in the Bill yet they are the origiriators of the Bill. Mr. Mwenda informed

the meeting that the National Treasury were not aware of the origin of the proposed amendments'

The Fiscal Analyst informed the meeting that tr.re Finance Bill provides for additional revenue

raising measllres, identify incentives in order to generate more revenue and to state

administrative changes in the financial sector of the country. I{e stated that it does not therefore

matteratwhatpointtheFinanceBillispresentedtoParlianrent.

MIN.NO.NA/F&NP/2}|g]I2ZzADJOURNMENT/NEXTMEETING

The meeting was adjourned at 12.45pm. The next meeting will be held at 02'00pm that day'

HON. JOSEPH K. LIMO, MP

(cHAIRPERSON)

SIGNED
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KPMG ADVISORY SERVICES LIMITED

l. Mr. Peter Kinuthia

2. Mr. Clive Akora

3. Ms. Phoebe Njoga

4. Mr. Kenneth Maina

INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS OF KENYA

l. Mr. Fredrick Riaga

2. Mr. Muthoni Wangai

3. Mr. Elias Wakhisi

4. Mr. Nelson Ogallo

5. Mr. David IsinYe

KENYA ASSOCIATION OF MANUFACTURERS

l. Mr.
2. Mr
3. Mr
4. Ms

5. Mr
6. Mr

Blrarat Shah

Erick Oporrdo

Dipah Shah

Miriarn Bornett

Paul Mutegi

Benson Kyalo

Anjarwalla and Khattna

Stratten Consulting

KENYA RXVBNUE AUTHORITY

L Ms. Elizabeth MeYo

2. Mr. Moses Maina

3. Mr. Caxton NgeYwo

4. Ms. Sharon Kirai
5. Ms. Hannah Gakuo

6. Ms. Faith Ndanu
'7. Ms. Beatrice Mundia

AMOLO AND KIBANYA COMPANY ADVOCATBS

Mr. Neville W. Amolo

MTN.NO.NA/F&NP/20 19/0 I 1 : PRELIMINARIES/COMMUNICATION FROM THE

CHAIRPERSON

The meeting was called to order aI 2:20 prn and a prayer was said. The chairperson then

welcomed the meeting to deliberate on the day's agenda'

MIN.NO.NA/F&NP/2 OT9/OI2Z CONFIRMATION OF MINUTES

Agenda deferred.
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MIN.NO.NA/F&NP/2019/013: MEETING TO DELIBERATE ON THE STATUTE LAW
(MISCELLANEOUS AMBNDMENTS) BILL, 2OI9 WITH KPMG ADVISORY
SERVICES LIMITED }
Representatives of KPMG submitted that:-

Value Added Tax Act, 2013 (No. 35 of 2013)

The proposed amendment is welcome and will have an impact in releasing the working capital

locked in WHVAT credits that wor.rld never be utilized. Generally, WHVAT are usually

significant amounts. In light of the focus on manufacturing and agricultural value addition as key

elements of the Big 4 Agenda, it is critical that KRA implements a quicker and practical solution

to WHVAT refund claims given the current backlog for VAT refunds at KRA.

One solution would be to allow taxpayers to set off approved claims against other tax obligations

such as corporation tax, Pay As Yor-r Earn (PAYE) or even withholding tax rather than weriting

for actual cash refunds. This has worked well in the past and can help to cushion businesses

against the cash flow constraints and interest costs associated with refund delays.

Issue with the Clause

While paragraph (c) is a welcome amendment, the proposed proviso under paragraph (d) is

unclear and may negate the proposed change since the excess tax credit arises because there is no

tax payable by the taxpayer under tlie VAT Act. In addition, such a proviso would give KRA a

lee way to reject applications for WHVAT refunds.

Proposed Arnendment

They proposed that:-

(d) where in relation to an application for a refund made under subsection (c) above, the

Commissioner is satisfied that the tax is refundable, the Commissioner shall authorize the

crediting of the taxpayer's iTax ledger with amount of the approved tax credit to be utilized

against any other tax obligations by the taxpayer. Provided that a person who, prior to the

commencement of this subsection, had excess tax credit arising from tax withheld by appointed

withholding agents may apply for a refund under this section.

3lPage



Justification

The Bill seeks to amend the VAT Act to provide for a taxpayer to apply any withheld tax credit

to offset any other tax liability due fi.om them. Their proposal effectively clarifies this position as

this is unclear as currently worded frorn the Bill'

The proposal allows the amount approved for refund to be available to be utilized against any

other tax obligations that the taxpayer may have instead of waiting for tax refunds that presently

take too lopg to be approved. In addition, there zire taxpayers who already have excess VAT

credit arising from wHVAT who will not be able to utilize them unless the provision is allowed

to apply retrosPectivelY.

MIN.NO.NA/F&NP/2 OISIOI4Z MEETING TO DELIBERATE ON THE STATUTE LAW

(MISCELLANEOUS AMENDMENTS) BILL, 2OIg WITH THE INSTITUTE OF

dBnrtnlrD PUBLIC AccoUNTANTS oF KENYA

Representatives of the Institute subrnitted that:-

The Public Finance Management Act, 2012

Proposed Amendment

Delete the amendment and retain the current deflnitior-r.

Justification

For clarity in responsibility, order and accountability in the management of public finances'

New Proposal to amend section 187(.1)

Amend section lg7(l) by inserting a new paragraph after (h), "(i) the Institute of Certdied Public

Accountants".

Justification

The Institute by virtue of its expertise and mandate on public finance and accountability as

stipulated by the Accountants Act, 2008 will add value to the Intergovernmental Budget and

Economic Council.
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Value Added Tax Act, 2013

Proposed Amendment

They proposed the fbllowing amendment under sectiorl l7(5):-

Delete the word "and" at the end of paragraph (a) so that the refund is not

tied to the zero-rated supplies only.

ll Delete the words ".......under this Act...." in paragraph (d) and replace

with the words ". . ...as defined under the Tax Procedures Act."

Justification

To avoid inconsistency that may be brought by the amendment.

DELIBERATIONS

1. On why ICPAK want to be represented in IBEC, they stated that they will be able to offer

technical input before proposals are finalized as opposed to advising after a decision has

already been made,

2. They said that they were opposed to the proposed amendment to the Public Finance

Management Act, 2012 because there might be a problem of control if people who are

under the accounting officer designated by the Constitution are made accounting officers.

They also stated that matters of finance should be solely under the accounting oflicer

designated by the Constitution.

MIN.NO.NA/F&NP/2019/015: MEETING TO DELIBERATE ON THE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) BILL, 2OI9 WITH KENYA ASSOCIATION OF
MANUFACTURERS
Mr. Bharat Shah proposed the following amendments on behalf of the Association:-

Proposed amendment

Delete the proviso to section 17(5) and inseft the following new paragraph; "Provided that any

such excess shall be paid to the registered person by the Commisstoner where-

a) the Commissioner is satisfied that such excess arises from making zero rttted

supplies; or
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b) the Commissioner is sati,sJied that such excess arises front tax withheld by

appointed tax withholding agenls; and

c) the registered person lodges rhe clctim .for the re.fund o.f the excess tctx within

tytelve ntonths.front the date the tax becontes due and payable;

d) the Commissioner is satisfied that such excesses arising out of tax withheld by

appointed rax withholding agents ntay be applied as provided Jbr under section

a7 G) of the Tax Proceclure s Act " 
.

Justification

Manufacturers commend the Governrnent for initiating the proposal to allow for initiating the

proposal to allow for refund and offset of WH VAT. The proposed amendments are timely due

to the existing challenges that manufacturers have been faced witl'r in the absence of the proposed

amendments. The challenges include:-

i. Lack of legal provisions and basis to provide for refund of offsetting excess

arising from WH VAT.

ii. Increasing accumulated backlog of payments owed to manufactllrers by the

Government arising from such credit situations. This has caused constrained cash

flows required in the economy.

However, the proposed amendment requires to be further amended to ensure that it is effective in

addressing the stated challenges.

Proposed amendment

The nurnbering sequence of the paragraphs under section l7(5) should be amended as follows:-

i. Retain paragraph "a" as it is in the Act and add the proposed word "or";

ii. Insert the new proposed paragraph "c" to be paragraph "b" and adding the words

t'andt';

iii. Insert the origir,al paragraph "b" under section 17(5) of the VAT Act to paragraph

ttc";
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lv Retain the proposed amendment as paragraph "d"

Justification

This will ensure sequence coherence of the provisions

Reference to the accurate leeislation

Under the new proposed paragraph l7(5Xd), reference has been made to the VAT Act, 2013.

The provision on withholding VAT are under tl-re Tax Procedures Act,20l5 specifically section

47(4).

Justification

Reference to the VAT Act,2013 is erroneous and sliould be rectified

Introduce a new section 68,4.

"That any registeredpersonwho at the date of commencement of section 17(5)(b) and (d) has a

credit arising.from v,ithholding VAT ntay within I2 months make an application fo, a refund or

offset, notutithstanding the I2 month limitation provided under section 17(5)(c). "

Justification

Introduce retrospective provisions to address existing outstanding credit. This is proposed

through introducing a new section 68A that has taken into account:-

The relevant section that the retrospective provisions will apply to under the VAT

i.e. proposed section 17(5Xc). this will ensure that there is no ambiguity on its

scope.

The limitation of the time period to make claims of the outstanding credit excess,

by amending section 684. to include a twelve months period.

Proposed Amendment

Delete the word "package" appearing at the end of section 32(3) and substitute thereof with the

word "label". The clause will read as follows, "The statentent and health warning referred to in

subsection (2) shall comprise not less than 30o% of the total surface orea of the label".
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Justification

This provision requires the statement and health warning to comprise not less tlian 30% of the

total surface area of the package. This is onerous on the manufacturers of alcoholic beverages for

the following reasons:-

i. The provisions require an investntent on labels which usually does not cover the

total surf'ace area of tl-re package. Tliis will require an investment on specialized

machinery and applicators to enable compliance with the provisions requiring that

the statement and health warning comprising not less than 30o/o of the total

surface area ofthe Package.

ii. There will be increased costs ir-r respect of retttrnable packaging which require

cleaning and removing of labels prior to subsequent use. The cost of cleaning the

returnable packaging will increase due to the coverage of the total surface area of

the package.

iii. There is also a concern on the disposal of the labels covering the total surface area

of the packaging. l'he current et'forts by the government in environmental

conservation will be thwarted if the labels are disposed off in an irregular manner.

The amendment of the section is necessary to manufbcturers of alcoholic drinks for the following

reasons:-

Manufacturing is a key pillar fbr the Big 4 Agenda with the goverrunent settlng

out to incentivize and ease the cost of investment for manufacturers in the

country. The provision has a countervailing effect in that it increases the costs of

goods produced as it has a capital investment component.

The increased costs of goods produced will be passed on to the ultimate consumer

and thus affect the affordability of alcoholic drinks. In turn, the consumers will

opt for illicit and coLrnterfeit alcoholic drinks which tend to be cheaper' This

impacts on the health of the consumers as there is no quality assurance in respect

of illicit and counterfeit goods. Ultimately, this will also impact a key government

initiative of addressing issues with respect to illicit and counterfeit goods.
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DELIBERATIONS

On wliat they were doing to actualize the Government's manufacturing agenda, they stated that

tlrey had presented their proposals on how to improve the industry and actualize the Agenda to

the Government for consideration.

MIN.NO.NA/F&NP/2019/016: MEETING TO DELIBERATE ON THE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) BILL, 2OI9 WITH KENYA REVENUE
AUTHORITY
Ms. Elizabeth Meyo submitted that:-

Value Added Tax Act,2013

Proposed Amendment

Delete the proposed paragraph (c)

Justifi cation

The purpose of WH VAT is to enhance tax cornpliance by ensuring that suppliers of goods and

services to withholding VAT agents who include the government pay the VAT due on those

supplies. It was introduced as a measure of curbing the cl-rallenge of persons supplying taxable

supplies especially to government entities but not accounting for the VAT charged. When VAT

is withheld, KRA then has information that a taxable supply has been made and is therefore able

to ensure that the supplier fully accounts fbr the taxes.

The WH VAT of 60/o of the taxable value as provided under section 42A of the Tax Procedures

Act, is less than the VAT rate of l6Yo as it takes into account the input VAT that is deductible

from output VAT and is therefore not interrded to result in excess credit that would lead to refund

claims.

However, there are unique cases where due to the nature of the activities of certain taxpayers, the

application of WH VAT could resr-rlt in excess credits. To address this, the law was amended

vide the Finance Act,20l7 by introducing section 42A(4A) of the Tax Procedures Act which

provides that the Commissioner may exempt from WH VAT, taxpayers/suppliers who

demonstrate that they are in a continuous credit position as a result of withholding VAT.

The law therefore already provides an avenlle to address the challenge of perpetual credits

arising from WH VAT. Taxpayers can apply to the Commissioner to exempt them from WH
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vAT where it gives rise to perpetual credits. They submitted that the law adequately addresses

the excess credits that may arise from WI-l VAT and as such the refund proposal is not necessary

and should be dropped.

Proposed Amendrnent

Delete the proposed paragrapli (d)

Justification

Insertiop of paragraph (d) should be deleted as it is not fbasible fbr a taxpayer to be in both credit

and payrner-rt position at the sarne time. lt is therefore contradictol'y.

DELIBERATIONS

l. On how much WH VAT KRA ftad refirnclecl, they stated that they had refurided I(shs.2.4

billion last month and they were hoping to refirnd Kshs. 4 billion this rrorrth.

Z. The purpose of WH VAT is to give information on who is supposed to pay VAT.

Members wanted to klow why the rate cannot be reduced from 6Yo. KRA stated that they

lracl submitted proposals in the Finance Bill, 20l 9 to redr,rce the rate from 60Z to 2oh. They

further stated that since they l-rave autonlatecl their systems, all data will have been

captured in the next one year and there will therefbre be rro need fbr WH VAT.

3. On the unstable tax system in the countl'y that was Ieading to the relocation of investors,

KRA stated that the tax policy is under the mandate of the National Treasury and that

Kenya's tax regime is urider the range of other East African cottntries. Investors could be

relocating because of incentives in other countries eurd not taxes.

4. On whether KRA invests the money collected fi'om WI-l VAT, they stated that they do

not invest taxpayer's money. The rnoney goes to the exchequer.

5. 01 who between the country of export and the collntry of destination issues the certificate

of export, the meeting was informed that tlie country of destination issues the certificate'

MIN.NO.NA/F&NP/201910172 MEETING TO DELIBERATE ON THE STATUTE LAW

(MISCELLANEOUS AMENDMENTS) BILL, 2019 WITH AMOLO AND KIBANYA

COMPANY ADVOCATES

Mr. Neville Omolo subn-ritted that:-

t
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Public Finance Managem ent Act, 2012

The fiamers of the Constitution of Kenya as adopted by the people of Kenya in a Nationwide

Referendum contemplated in Chapter 15 thereof the number of Constitutional Commissions and

independent Offices specified in Article 248(2) arid (3). TIie Parliamentary Service Commission

(PSC) is a creature of Article 127of tl-re Constitution. The officers in the PSC are the chairperson

(Speaker of the National Assembly), the Vice Chairperson (elected by the Members of the PSC

fi'om among members), seven mernbers (appointed by Parliament from among its rnembers i.e.

the National Assembly and Senate) and the secretary (Clerk of the Senate).

The PSC is also addressed in Article 248(2)(d). the objects, authority and funding of' the

Constitutional Commissions and Independent Offices are specified in great detail by Article 249

and the composition, appointment and terms of office are specified in Article 250 and Sub-

Article l2 thereof proceeds in very clearterms. However, Article 250(l2Xb) is otiose and indeed

superfluous considering that Article 127(3) already designates the Clerk of the Senate to be the

Secretary of the PSC.

Since Article 233(5) and (6) of the Constitution provides that the secretary of the Public Service

Commission is the Chief Executive Officer (CEO). There is therefore nothing wrong with the

Constitutional requirement that the secretary of the PSC is the CEO.

Observation

By reason of Constitutional fiat and imperatives, the Clerk of the Senate is the Secretary/CEO of

the PSC and is designated the accounting officer by the provisions of section 2 of the I'}ublic

Finance Management Act.

The proposed amendment in the Bill seeks to dilute the authority of the office and that of the

Secretary/CEO of the PSC by creating two accounting officers who shall not consider

themselves obliged to defer with the authority of the Secretary/CEO. The proposed amendment

to section 2(l) of the Public Finance Management Act shall be inconsistent with and offend the

Constitution and it is therefore unconstitutional for seeking to derogate from the Constitution.

He implored upon the Committee to decline to amend the Public Finance Managemenl Act,2012

as proposed in the Bill.
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MIN.NO.NA/F&NP/20 I 9/0 I 8 : ADJO URNMENT

There being no other business to deliberate on, the meeting r.vas adjourned at 6.35prn. Tl-re next

meeting will be held at 9.00am tlie r-rext day.

HON. JOSEPH K. LIMO, MP

(cHAIRPERSON)

DATE. ?/S / TISIGNED
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MINUTBS OF THE IS'SITTING OF THE STAKEHOLDER ENGAGBMENT

WORKSHOP OF THE DEPARTMENTAL COMMITTEE ON FINANCE AND

NATIONAL PLANNING HELD ON FRIDAY, 3IID MAY,, 2OI9 AT HILTON GARDEN

INN HOTEL AT g.OOAM

PRESENT

L I{on. Joseph K. Limo, MP - Chairperson

2. I-{on. Isaac W. Ndirangu, MP- Vice Chairperson

3. Hon. Jimmy O. Angwenyi, MGH, MP

4. Hon. Shakeel Shabbir Ahmecl, CBS, MP

5, Hon. Daniel E. Nanok, MP

6. Hon. Andrew A. Okuome, MP

1. Hon. David M. Mboni, MP

8. Hon. Joseph M. Oyula, MP

9. Hon. Mohamed A. Mohamed, MP

10. I-lon. Joshua C. Kandie, MP

I l. Flon. Lydia I{. Mizighi, MP

12. FIon. Purity W. Ngirici, MP

13. FIon. Samuel Atandi, MP

14. FIon. Stanley M. Muthama, MP

15. Hon. Edith Nyenze, MP

APOLOGY

1. Hon, Christopher Omulele, MP

2. Hon. Abdul Rahim Dawood, MP

3. Hon. Dr. Enoch Kibunguchy, MI'
4. I-lon. Francis K. Kimani, MP

INATTENDANCE

SECRETARIAT

l. Mr. Nicholas Emejen

2. Ms. Leah Mwaura

3. Ms. Jenr-rifer Ndeto

4. Ms. Laureen Wesonga

5. Mr. Josephat Motonu
6. Mr. Chelang'a Maiyo

7. Mr. Robert Rop

8. Ms. Beatrice Auma

9. Mr. John Njoro

Deputy Director, DCS

Senior Clerk Assistant/Lead Clerk

Principal Legal Counsel 1

Clerk Assistant III
Fiscal Analyst
Research Officer
Audio Officer
Admini strative Assistant

Serjeant-At-Arms
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PETROLEUM INSTITUTE OF EAST AFRICA

1. Ms. Wanjiku Manyara

2. Mr. John Githiomi
3. Mr. Nathan Korir
4. Ms. Susan Mwende

5. Mr. Isaac Maina

6. Mr. Paul Lirloh
7. Mr. I{ezekiah Mr-rleshe

8. Ms. .lear-r Lopy

9. Ms. RachelNjuguna

10. Mr. John Gikima

I L Ms. Anne Mubia-Mr-rrungi

GC RETAIL LIMITED

Mr. Anthony Kambiriri

INDEPENDENT POWER PRODUCERS

l. Mr. Gerald Ngugi

2. Mr. Norman Wanyiri
3. Mr. Abubakar Ali

AGROCHEMICAL ASSOCIATION OF KENYA

1. Mr. Eric Kimunguyi
2. Mr. Joel Muturi
3. Mr. Okisegere Ojepat

PARLIAMENTARY SERVI CE COMMISSION

1. Hon. Adan Keynan, MP

2. Hon, Aaron Cheruiyot

3. Mr. Michael Sialai

4, Mr. Clement Nyandiere

5. Mr. M.A. Moharned

6. Mr. Anthony Njoroge

7. Dr. George Wakah

8. Ms. Noor Galgan

9. Mr. Crispus Tima

PRICEWATERHOUSECOOPERS LIMITED

1. Ms. Charlene Cheruiyot

2. Mr. Maurice Mwaniki
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COULSON HARNEY LLP

1. Mr. Richard Harney

2. Ms. Rosemary Maina

MIN.NO.NA/F&NP/2019/001: PRELIMINARIBS/COMMUNICATION FROM THE
CHAIRPERSON

The meeting was called to order al 9:25 am and a prayer was said. The Chairperson then

welcomed Members to the two day stakeholder engagement workshop on the Statute Law

(Miscellaneous Amendments) Bill, 2019. He called for introduction of those present before

welconiing the meeting to deliberate on the day's agenda.

MIN.NO.NA/F&NP/2019 1002: CONFIRMATION OF MINUTES

There were no minutes to be confirrned

MIN.NO.NA/F&NP/2019/003: MEETING TO DELIBERATE ON THE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) BILL, 2019 WITH PETROLEUM INSTITUTE
OF EAST AFRICA

The CEO of the Petroleum Institute of East Africa, Ms. Wanjiku Manyara submitted that:-

Withholding Value Added Tax refunds and amendment of section 17(5) of the Value

Added Tax Act,2013

Problem Statement

The Finance Act,2014 reintroduced Withholding Value Added Tax (VAT) in Kenya and

requires Withholding VAT agents to withhold 6%, of the value of taxable supplies on payment to

suppliers and remit the same directly to the Cornmissioner of KRA is empowered under section

42A(l) of the Tax Procedures Act to appoint any person as a withholding VAT agent.

The VAT Act,2013 exempted white petroleum products (Petrol, Diesel & Kerosene) from VAT

for a period of thu'ee years. The Finance Act, 2016 extended the exemption for a further two-year

period to l't September,2018. Since there was no further extension, white petroleum products

became vatable at 16Yo from I't September,2018. However, the Finance Act, 2018 introduced a

concessionary 8%o VAT rate.

Challenges

Members of PIEA supply customers who have been withholding VAT agents such as KENGEN

and other IPPs as well as many large industrial customers. These customers withhold 60/oY AT as

I
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reqlrirecl Llnder the law. This has resr-rlted in a VAT credit to their mentbers of approximately

Kshs. 4 billion. The withholding VAT of 6o/o is very higli as compared to the base rate of 8%

VAT rate on petroleum products. As a result, the VAT credit cannot be reduced and will keep

growing as the indr.rstry input will always exceed tftc outpttt by far.

The inclustry being highly capital intensive has surff-erecl f}om severe cash crunch as a resttlt of a

majority of its capital being held up in VA f credit fl'om the government. The law as presently

written has no mechanism for refund of Withholding VAT . Tliis has slowed dowu the growth of

the industry ald impacted the growth of the coulitry's ecollollly negatively.

Proposal

As a result of the cl-rallenges faced by members of PIEA, Parliament should create a mechanism

in law to address the issue of the VAT credits. They sr-rpported the amendment to section 17(5) of

the VAT Act,2013 as contained in the Statute Law (Miscellaneous amendment) Bill,2019 to

allow taxpayers to claim refunds arising fi'onr withl-reld VAT '

DELIBERATIONS

On how they had arrived at loh, Ms. Manyara explained that they did not want to be excluded

from withholding VAT but 6oh is very high and therefore 1o/o is the best rate fbr them' In

addition, the VAT for the oil industry is 8% thr-rs WFI VAT of 60/o is quite high. The profit

margins are very low and the bttsiness is very cash intensive.

MIN.NO.NA/F&NP/2019/004: MEETING TO DELIBEIIATE ON THE STATUTE LAw
(MISCELLANEOUS AMENDMENTS) BILL,2019 WITH GC RETAIL LIMITED

The representative of the company submitted tl-rat:-

Withholdin g VAT Refunds

Bac und

GC Retail Limited undertook the construction of tl-re Garden City Mall at a cost of approxirnately

Kshs. 4 billion and at present, the companying is carrying a sigr-rificant Input VAT credit of

approximately Kshs. 400 rnillion in its VAT Returns. Noting that the Mall is offering

commercial rental space, GC Retail charges VAT on the rent supply, which VAT is offset

against tlie Input VAT credit over time.
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V Withholdi A

The Finance Act,20l6 introdr.rced the provision fbrthe appointment of VAT withholdingagents

via an amendment to tl're Tax Procedures Act, 2015 through section 42A.The Commissioner has

so far appointed forty five (45) of the tenants at the rnall as withholding VAT agents.

TIre Finance Act,2017 subsequently amended sectiot-t 42A of the Tax Procedures Act,20l5 by

iritroducing a new subsection (4A) which states that "The C'ommissioner may at any time exempt

any supplier ./iom the provisions of this section if such a supplier has sfficiently demonstrated

that due to the nature of his business cmd due to the application of this section, he is going to be

in a continuotts credit positionfor a period of not less than twentyfour (24) month."

In this regard, the forty five (45) tenants do rrot pay to GC Retail all the VAT charged dtte to

their appointed withholding agent obligation. As such, the outpttt VAT collected by GC Retail is

less than its claimable position (lnput VAT). This perpetual credit position arising from high

input taxes owing to the withheld VAT lias subsisted for a period exceeding twenty four (24)

months,

They are unable to seek a refund of the excess input tax as the excess credit does not arise from

zero rated supplies which is currently the only qualification for the application for refund of

excess input tax as provided under section 17(5) of the VAT Act No. 35 of 2013. They anticipate

that more of their tenants will be appointed as withholding VAT agents and as such the VAT

credit offset previously anticipated will take much longer to materialise. This has had a direct

adverse impact on their business and cash flows.

KRA issued "Guidelines to Taxpayers on Exemption from Withholding VAT" on l4th

December, 2017. GC Retail made an application for exemption in accordance with the guidelines

and they are pursuing the same with KRA.

Proposed Amendment

The proposed arnendment in the Statute Law (Miscellaneous Amendment) Bill, 2019 on Section

17(5) of the Value Added Tax Act,2013 will enable taxpayers on whom withholding VAT has
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had a negative cashflow impact like GC Retail, seek a refund for the VAT that is withheld by

appointed agents frorn the Commissioner for VAT.

Conclusion

They supported the proposed amendmeut as it will have a direct impact on their investnlent

MIN.NO.NA/F&NP/2019/005: MEETING TO DELIBERATE ON THE STATUTE LAW
(MISCELLANBOUS AMENDMENTS) BILL, 2019 WITH INDEPBNDENT POWER

PRODUCERS
Representatives of the IPPs submitted tliat:-

Amendment of section l7(5) of the Value Added Tax Act, 2013

nd

Kenya Power Company Liniited (KPLC), the only customer of the Independent Power producers

(lpps) is a withholding VAT agent appointed by KRA. Therefore, KPLC is under obligatiori to

withhold VAT of 6% fi.on-r payment made to various suppliers including suppliers of electrical

power.

Challenees

Withholding6% of the VAT payable to IPPs, specifically those using fossil fuels like diesel.

results in the accumulation of significant VAT refunds ir-r the books of these companies. This is

because a significant component of the total amount payable by KPLC for supply of electricity

constitutes fuel cost reimbulsements (up to 650/o dr,rring peak capacity - with the balance

represented by energy and capacity charges). IPPs incur l6% input VAT on heavy fuel oils and

8% VAT on automotive gas oil which is subsequently reimbursed by KPLC at a cost'

Resultantly, the output VAT payable to KRA each month tends to be less than the 60/o that KPLC

currently withholds directly. This locks Llp the cash f'low of tlie IPPs with no prospect of getting a

refund as they are not making zero-rated supplies.

Most of the thermal powered (especially diesel) IPPs are already in a VAT refundable position as

at April 21lg. Despite the fact rhat since the re-introduction of the withholding VAT in January

2015, they have been operating at a very low capacity factor (in many cases minimum) and thus
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very low input VAT due to minimal fuel purchases. This position will quickly escalate shr:uld

tliere be an increase ir-r operational capacity plunging the entities into impossible negative cash

flow positions.

Moreover, the withheld VAT has resulted in accurnulated irrecoverable VAT for IPPs which

keeps building up and which carlnot be refunded due to lack of enabling withholding VAT

refund provisions under the Act.

Accordingly, the IPPs have no choice but to pass this cost to KPLC thror.rgh a tariff adjustment in

accordance with the Power Purchase Agreements which will eventually be passed to the final

corlsumer. This is contrary to the government's aim of reducing the cost of power in order to

increase cornpetitiveness in the Kenyan economy.

Recommendation

Due to the challenges highlighted above, they proposed that Parliament should create a

mechanism in law to address the problems associated with accumulation of the VAT credit by

IPPs. To this end, they supported the provision that the excess arising out of tax withheld by

appointed tax withholding agents may be applied against any tax payable under this act.

Tlrey supported the amendment of sectiori 17(5) of the VAT Act,2013 as contained in the Bill

and proposecl that it should be enacted as is.

DELIBERATIONS

1. On r,vhy the WH VAT should be scrapped, they stated that KRA systems are now

automated and hence all taxpayers can be netted.

2. On the impact of the amendrnent to the tax revenue, the meeting was informed that the

amendment does not impact tax revenue in any rvay because it is an administrative

function of KRA and not a way to collect tax revenue.

MIN.NO.NA/F&NP/2019/006: MEBTING TO DELIBERATE ON THE STATUTE LAW
(MISCELLANEOUS AMENDMBNTS) BILL, 2OI9 WITH AGROCHEMICALS
ASSOCIAT'ION OF KENYA
Representatives of the Association stated that:-
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The introduction of 16yo vAT on agricultural pest cont|ol ploducts has resulted to the itlcrease in

cost of such products whicl-r has led to food insecurity/increased consumer prices, increase in

cost of production for farrners, influx of counterfeit and illegal pesticides fi'om neighboring

countries, loss of competitiveness ir-r the global holticultural market, t'educed employment,

reduced tax revenue and negative inrpact on tfie lSig Four Agenda.

In view of the above, they proposed that zero rating of agricultural pest control products be re-

instated in part A of the Second Schedule of tlie Value Aclcled Tax Act,2013 as this will enable

the ir-rclustry to survive against extemal competition aud assist Kenya to achieve tlie objectives of

the Big Four Agenda.

DELIBERATIONS

On what the Association is doirrg with regarcls to poor quality of pest control products iri the

colrntry, the meeting was informed that it is the duty of the Pest Control Prodttcts Boald to check

the quality of tlie products in tlie country and not the Association's'

MIN.NO.NA/F&NP/2019/007: MEETING TO DELIBEITATE ON THE STATUTE LAW

(MISCBLLANEOUS AMENDMENTS) BILL, 2019 WITH THE PARLIAMENTARY

SERVICE COMMISSION

pSC, led by the Chairperson of tl-re Finance Committee of the Comrnission, Hon. Adar-r Keynan,

MP submitted that:-

Article 93 of the Constitution of Kenya,20l0 establishes tl-re Parliament of Kenya which consists

of the National Assembly and the Senate. Article 94 of the Constitution then vests legislative

rnaking authority in parliament, Article 95 of the Constitution then sets out the role of tl-re

National Assembly wl-ricli includes representing the people in the constituencies, legislation,

budget making, exercising oversight over State Orgarrs and approving declarations of war and

extensions of states of emergency. Article 96 of the Constitution provides for the role of the

Senate which includes representing the counties, participating in the law making function of

parliame,t, determining the allocation of national revenue among the counties and participating

in the oversight of State Officers.

Arlicle 127 of the Constitution establishes a single Parliamentary Service Commission for the

parliamentary Service that is responsible fbr the provision of such services and facilities to
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ensure the efficient and effective furnctioning of Parliament. The Parliamentary Service

Commission is comprised of the following:

(a) The Speaker of the National Assernbly as chairperson;

(b) Seven members appointed by Parliament from among its members of whom-

(i) Four shall be norninated equally fi'orn both Houses by the party or coalition of

parties forming the national government, of whom at least two shall be

women; and

(ii) Three nominated by the parties not forming tlie national government, at least one

of whom shall be norninatecl from each House and at least one of whom shall

be a woman; and

(c) One man ancl one woman appointed by Parliament from among persons who are

experienced in public affairs, but are not members of Parliament.

(d) The vice-chairperson is elected from among the above seven (7) Members of

Parliament.

(e) The Clerk of the Senate is the Secretary to the Commission'

It is important to recall that prior to the year 2000 there was no Parliamentary Service

Commission and Parliament reliecl on the Office of the President to provide it with services and

facilities. This was an unfortunate situatiorr which led to Parliament not being properly facilitated

to perform its constitutional duties and further infringed on the principle of separation of powers.

The parliamentary Service Commission was established by an amendment to section 45 of the

fbrmer Constitution of Kenya in the year 1999 and operationalized by the enactment of the

Parliamentary Service Act in 2000. Tl're Commission has been re-established by Article 127 of

the Constitution of Kenya,20l0.

The Parliamentary Service is organized into the following-

(a) 'l'he National Assembly Service which is responsible for the provision of services and

facilities to the National Assernbly;

(b) The Senate Service which is responsible for the provision of services and facilities to

the Senate;

(c) The Parliamentary Joint Services which is responsible for the provision of services

and facilities to both Houses of Parliament that are cross-cutting in nature and whose

duplication in each House would not be prudent use of resources;
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(d) The Centre for Parliamentary StLrdies and Training which is a seuri-atttotrotuotts

institutior-r responsible tbr the provisiorr of training services to Members and staff of

Parliamer-rt and the Cour-rty Assernblies.

Following the promulgation of the new Constitution, the Clerk of the National Assernbly

continued as the Accounting Officer for the Parliarrentaly Service Commission until the

appointr-nent of a Clerk to the Senate/Secretary of the Parliantentary Service Commission as the

Conrmissiort's sole Accounting Officer ir-r.luly 2013.

As the realities and challenges of r.nanaging a bi-camet'al Parliament became apparent, tlte

parliamentary Service Conrrnission became concerned that the activities of the National

Assembly requiled the approval, and wel'e accollnted fbr, by the Clerk of the Senate despite the

fact that the National Assenibly had its own Clerk appointed under Article 128 of the

Constitution. The Commission therefore considers tliat tlie nlost appropriate maruter of handling

the issue is to have the law provide that the Cabinet Secretary in the Natior-ral Treasury shall

designate as an accounting officer such other olficer in tl-re parliameutary service as the

Comrnission may resolve.

The Natiolal Assembly in 2014 amended section 2(l) of tlie Public Finance Management Act to

have two Accountilg Officers with the Clerk of thc National Assen-rbly being the additional

Accounting Officer.

The Commission has taken the considered view tl-rat to enhance service delivery it would be

mol.e appropriate that those services provided jointly and equally to the Flouses be r-rnder the

accounting superintendence of an Accounting Offlcer or Accounting Offlcers as the

Parliamentary Service Comrnission n'lay deem necessary'

It is important to lote that section 2(1)(c) of the Public Finance Management Act provides that

the accounting officer in the case of the Judiciary is the Chief Registrar of the Judiciary' The

Judicial Service Commission therefbre informs the Cabinet Secretary in the National Treasury

who is the holder of the office of Chief Registrar of the .lLrdiciary lbr purposes of formal

appointment of the accottt-tting offlcer fbr the Judiciary.

In respect of the national government, the Cabinet Secretary in the National Treasury designates

in writing accounting officers for the various national govemrnent entities and ensures that tliere

is an accounting officer in each national government errtity.

The Commission is convinced that the proposed amendment to section 2(l) of the Public Finance

Management Act shall enhance service delivery as well as accountability and responsibility in

the administration of Parliament.

l0 lPage



The Pailiarnetltary Service Commission supported the proposed amendment'

DELIBERATIONS

l. On whom the pSC accoLlnts to, the meeting was informed that PSC just like other

Commissions is accountable to I(enyans througli Parliament. PSC is accountable to all

Cornmittees of Parliament deper-rding on the matter under interrogation'

Z. O. why a specific officer could not be assigned the role of accounting officer, the

meeting was informed that the positior-r will be assigned on need basis and thus different

officers will be assigned as accountipg officers depending on the matter'

3. The meeting was also informed that the essence of the amendment is to create ownership

of services in Parliament hence enhancing accountability.

MIN.NO.NA/F&NP/2019/OO8: MEETING TO DELIBERATE ON THE STATUTE LAW

(MISCELLANEOUS AMENDMENTS) BILL, 2019 WITH

PRICEWAI'ERHOUSECOOPERS LIMITED

Representatives of PWC submitted that:-

of VAT ts arisrns Withholdi VAT

They supported the amendment to section l7(5) to the VAT Ac|,2013 to introduce paragraphs

(c) and (d). once the proposed amendments are passecl, registered persons will hal'e an

opporlunity to either apply for a refund of VAT credits as a result of wH vAT or utilize it to

offset any tax payable. The proposed amendment is a welcome move and it is expected to

adclress cash flow challenges experienced by taxpayers following the introduction of WH VAT'

ofV ts CITCU

Section 17 ofthe VAT Act,2013 provides for VAT refr-rnds to registered persons who are in a

VAT credit position as a result of making zero rated supplies. However, there are other special

circumstances in which registered persons accumulate VAT credits and are not entitled to VAT

refunds under the current VAT legislation. As a result of the restrictive VAT refund regime,

businesses have encountered cash flow challer-rges. Below are some of the scenarios that can

result in huge VAT credits and their proposed amendment to the VAT Act, 20i3:-

VAT credit on liquidation of an entity - some businesses have significantly high VAT credits

in their VA'I returns at the time of closing the operations or liquidation. Currently, there are no
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guidelines on the treatrnent of such VAT credits and fl'otr zt strict interpretation of the VAT Act.

sucli entities would not be entitled to a refr-rnd of'the excess inptrt VA-[ credit owittg to thc fhct

that the credits did not arise from rnaking zero rated strpplics.

Changes in market strategy - extetnal environtnental fbctors sttch as competition in the urarket

may force businesses to make changes to their strategy and operations e.g. where a br-lsitless

changes its moclel by expanding its market outsicle Kcn1,a in a bid to grow and generate fbreign

exchange. The exparrsion of a business' export ntarket intpacts the generation of outpttt VAT as

expol't sales are zero rated. For businesses that ltave accunttrlated VAT credits that woLrld ideally

have been off-set against future output VAT, a change to zero rated sales translates to iriability to

utilize or apply for a refund of the historical VAT credit.

Capital investment - businesses accrLle sigrrificant VA'f credits as a resr.rlt of major capital

investments wl-riclr can only be offset against future otttpttt VAT. In some instances, the VA'f on

capital investments may take up to five years to be ful11, utilized. In such cases, the businesses

may end up with cash flow constraints since they are not er-rtitled to refttnds. Where a business

under this situation is unable to generate sufficient outpLtt tax to offset the inbuilt input tax, either

due to the operating model or other business circumstances. the VAT credit in the company's

VAT returns will not be offset in the foreseeable future and the irnpact wottld generally be on the

company's cash flow and ability to continue as a going concern.

Proposed Arnendment

In the light of the above impact of cnmulative VAT credits, they proposed that sectiot-t l7(5) ol

the VAT Act,2Ol3 be amended by insertir-rg the following paragrapll, " (e) the Contntissioner is

satisfied that such exce.ss tax artses from special circuntstances of the registered person's

business anel the registered person has suf/iciently dentonslrated that due to such circumstances,

the excess input tctx u,ill not be recovered u.s otttpltt VAT fur a period of not les.; than 12

months".

Justification

The amendment will address the cash flow challenges by busittesses who have sigrrificantly higlt

VAT credits without sufficient output VAT to offset the credit dr"te to various factors some of
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which have been enumerated above. As a result of irnproved cash flows, such taxpayers will be

able to undertake more investments which will spur the economic growth. Tliis is in addition to

making Kenya an attractive investnrent destination for companies undertaking significant capital

investments.

MIN.NO.NA/F&NP/2019/009: MBETING TO DELIBERATE ON THE STATUTE LAW

(MISCELLANEOUS AMENDMENTS) BILL,2OI9 WITH COULSON HARNEY LLP

Representatives of the Company submitted that:-

The VAT Act,20l3 only perrnits refunds where there is excess input tax as a result of making

zero rated supplies; refund for tax paid in error; or on bad debts subject to certain conditions.

The amendment proposes two things:-

a) To provide that one can utilize Withholding VAT (WHVAT) credits against any

VAT payable in the Act and;

b) To provide that WHVAT credits can be part of a refund claim to the

Commissioner in VAT refund application.

WHVAT is VAT withheld by a recipient of taxable supplies who is appointed by the KRA to

deduct VAT and remit the same to KRA against a supplier. The WHVAT rate is 6%. The VAT

withholding agent is expected to remit tlie WHVAT (6%) to the KRA and remit the balance

(10%) to the supplier of taxable sr.rpplies.

From a legislative perspective, it is not clear how a registered person could utilize the VAT

credits arising from WHVAT. They noted that in the practice, suppliers utilize the VAT credit

arising from the WHVAT against VAT payable when accounting for VAT.

Likewise, registered persons who make botl-r standard rated supplies and zero-rated supplies and

are perpetually in a VAT credit position, ordinarily include the WHVAT element in a VAT

refund claim to the Commissioner.

The proposed amendment therefore attempts to bring clarity to what was poor law. It remains to

be seen if the amendment will achieve this.

13 lPage



The Microfinance Act, 2006 (No. 19 of 2006)

Sharia cornpliant microfinance institutiorrs will be able to engage in wholesale and retail trade in

line with the Sharia law restrictions against intclests (Riba). This arnenclment lollows tl-re

arnendrrrents to tl-re SACCO Societies Act. 2008 (No. 14 of 2008) by the Fiuance Act.2017

providi.g that tlie CS in consultation with SASITA shall create regulations lbr the licensing and

supervision of Sliaria cornpliant SACCO societies. Tl-rese amendntents may be first stepping

stones towards the establishment of sr-ritablc regulatory ll'antework fbr Sharia compliant finance

rnstrttttrons

The Public Finance Management Act, 2012 (No. 18 of 2012)

Empowers the pSC to designate accounting officers in the parliamentary service in addition to

the two clerks of the I{ouses of Parlianient. This anrendment seeks to actualize the resolution

already rnade by PSC on l4'l'February,2019.

MIN.NO.NA/F&NP/2019/O1O: ADJOURNMENT/ NEXT MEETING

The neeting was adiourned at 1.20pm. The next meeting will be held at 2.15 pm that day

HON. JOSEPH K. LIMO, MP

(CHAIRPBRSON)

...DATE ?s/rsSIGNED

14 lt'agr:



GRACI:] I,VANDERA

IA& LCA Li MIS.'S=LQN EIL GIIN IiRAL

tr(t wy,q RevF.NLJr,
AU]-HOI{ITY

ISO 9oo r : 2o lil CIitt'l'IIlIlil)

L-61;,; r/\//ri

6p

"^^, L,n-l'I

'?'it

,q
l'r,lqKI{A/M&C/S I1}lM//PAI{L/zo rg / o o g

26trt [pp'l ) 2rot()

Mr. Michacl Sialai, EIIS
Clcrk of thc National Assernbly
Parliamcnt Br-rilclings

I). O. Box4t84z-ooroo
NATROI}I

I)ear Mr'. Sialai,

sullMrssroN oF COMMENTS ON TIrE STA]-U]E LAW (Nrr,SC. AMITNDMENTS)
tsILL, zorg

We acl<nowledgc reccipt of your lcttcr Rcf: NA/DCS/F&NP/zotgio3g daterl r7tr, .April,
rccluesting IC{A to submit a cornprehensive analysis and comments on the amendrnent of thc
Stattrtc Law (Misccllaueous Arnendment) Ilili, zorg in regarcls to thc Value Aclded Tax Act, zor3
(No.gS of zo13).

I:lnt:losecl plca.se fincl our submission for consicleration by the Cornmittee

Yours Srnccrely,

/,n I\7 e-i\-v\

t
C-'

..\

aIk1 6-]-'
') tl ,l i'rr ')i)1r!
/ .r ,.ir r. / l:,'r

\i. u-t-b-
CLIritK'S L)Fil IC;tJ

VA

<ot .i I c'r

Tu I ipe U sh u ru,Tujitege mee!
'l'irttcs'['orvet't]tril<ling - Hailc Sulassie Avenrrt: - I).o.Box 4ll24o-ogtoo G1,0, Nairobi, Ke,va .l.el: ,z.,zgr o..crlffi@-rl,rli

x-L/.*€,
011I,1,,6il30



I
I(ENYA REVENUE
AUTHORITY

ISO goor:zorg CERTIFIED

KEI\IYA REVENUE AUTHORITYS SUBMISSION TO THE
DEPARTMENTAL COMMITTEE ON FINANCE AND NATIONAL

ON THE STATUTE I-AW (MISCELLANEOUS AMENDMENT)
BILL, 2oL9.

6$B

I

rl

I

KENYA

P. O. Bo

Da te:..,..

S ig n:,.,..

REVENUE AIJTHORITY
Cenflrmari

lll)agi:

25'rH APRIL zorg

x 41i240 - 0,010

as rwt t?
i), NAIROBI



1.o INfRonuCrroN
'fhe Departmental Committce on Irinance and National Planning thr.ough their letter Ref:NA/DCS/It&NP/zorglo33 dettecl rTthApril, rerluesting I(l{A to suSrlit a comprehensive
analysis and cotnments oIr thc arncnchnent of the Statute Law (Misccllaneous Amenclment)
Ilill, zorg in regards to the Value Ackled Tax Act, zor3 (No. 35 of zor3).

z.o S-UEMrssroN or coMMENTS oN friii SfArutE r_AW (rur 
, . 

, 
1ii,,., 1,;";ii:MrscELLAitEoIls AI{ENDMENT) Brr,i;;;r,,' - -- - ,:, , 
.,j,,::t, ,,,., 

i

Wc have reviewed the bill and below are our comrnents

Proposed Arnend rnents to Valuc Added Tax Act, zo13 (No. :lS of zor3)
Section

I. Section r7(5)
of the VAT
Act - It is
proposed that
a new
paragraph (c)
be insertecl in
thc proviso as
follows-

"(c) the
Commissioner
is satisfied
that such
excess arises
from tax
wil.hheld by
appointed tax
withholding
agents; "

Delete proposecl
paragraph (c)

The purpose of withholcling VAT is to
enhance tax cornpliance by ensuring that
suppliers of goods ancl seryices to
withholding VA'f agents who include the
government pay the VAT due on those
supplies. It was introcluced as measure of
curbing the challenge of persons supplying
taxable supplies especially to government
entities but not accounting for the VAT
charged. When VAT is withhelcl, KRA then
has information that a taxable supply has
been made ancl is ther.efore able to ensure
that the supplier fi.rlly accounts for the
taxes.

The withholcling VA'l' of 6% of the taxable
valne, as provided under Section 4zL of
the Tax Procedures Act, is less than the
VAf rate of t6% as it takes into account the
input VA'f that is decluctible fi.om output
VAT and is therefore not intended to reiult
in excess credit that wor-rlcl leacl to rcfuncl
claims.

However, there are uniclue cases where clue
to the nature of the activities of certain
taxpayers, the application of withholding
VAT could result in excess creclits. To
address this, the law was amended vicle the
Finance Act, zotT by introch-rcing Section
qzN (+A) of the Tax Pr.ocedures Act
which provicles that the Comrni.ssioner rnay
exempt, from withholding VA.I.,
taxpayers/suppliers who rlemon.strate that
they are in a continuous credit position as a
result of the withholcling VAT.

KETIYA REVENUI AUTHORITY
C,onflrfficd

P. O. Box

Date:.......

S ig n:.......

100

l

S/No Recomrncnclation Rationale/.Iustificzrtio n
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The above comments are hereby submitted for your consideration and should the committee
require further clarifications, KRA is ready to provide the same.

I

KENYA REVENT'E AUTI"IORITY
Conf lrme d

1'JO, NAIROBIP. O. Box

D a t e:,,.....,

5 ig n;,...,..,

The law therefore already provides an
avenue to address the challenge ofperpetual
credits arising from withholding VAT.
Taxpayers can apply to the Commissioner to
exempt them from withholding VAT where
it gives rise to perpetual credits.

It is therefore our submission that the law
adequately addresses the excess credits that
may arise from withholding VAT and as

such the refund proposal is not necessary
and should be dropped.

2, Insert new
paragraph d
in the proviso

"(d) the
Commissioner
is satisfied
that such
excess arises
from tax
withheld by
appointed tax
withholding
agents may be
applied
against any
tax payable
under this
Act".

Delete proposed
paragraph (d)

Insertion of paragraph'd'should be deleted
as it is not feasible for a taxpayer to be in
both credit and payment position at the
same time. It is therefore contradictory.
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24th April ZOL9
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Dear Sir,

RE: SUBMISSION OF MEMORANDUM ON THE STATUTE LAW (MISCELLANEOUS
AMENDMENT) BILL 2Ot9

Reference is made to the afore-referencecl matter and our letter dates 12rh April zo1,g.

Following the call for memoranda published in the local newspapers on the statute
Law (Miscellaneous Ametrdment) Bill 2019. The contents of the Bill has implications
to the manufacturing sector and the Association has prepared its submission for the
Assembly's consideration.

The purpose of this Letter is to therefore submit our Memorandum on the statute
Law (Miscellaneous Amendment) Bill ZOlg,

Feedbacl< can be sent through our physicar address and through email at
ceo@ m.co.ke or call +254721303335/ +ZS4 Z0 Z324Bt7 /8.

Thanl< you for the continued support.

Yours Sincerel Y,
!.-.!.F-..+r.,-- .r.,

':i
1 i .-.- \j,t : ::. #IEflVtr

../,-,'- .,. -\-/_;,
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5':1 giiigil_"1CLER

Road, OppositeWestgate Shopping Mall

30225 - 00100 Nairobi, Kenya

info@kam.co.ke
www.kam.co.ke
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THE STATUTE LAW (MISCELLANEOIJS AMENDMENT) BILL 2019
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THE CLERK, NATIONAL ASSEMBLY

BY

PHYLLIS WAKIAGA, THE CHIEF EXECUTIVE, KENYA ASSOCIATION OF

MANUFACTURERS (KAM]
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l,OINTRODUCTION

Kenya Association of Manufacturers (KAMI is the umbrella body for manufacturing
value add industries in Kenya. Established in 1959, the organization has over the years,
prided itself as the premier business membership organization in policy analysis and
advocacy, with a growing membership, now with over 1000 members in the value add
industries.

2.OBACKGROUND

The current Government has prioritized manufacturing ;rs one of their big four agenda
to be purposed within the five year period. This is in line with the priorities the Country
has set out in its development blue print document Vision 2030, to grow manufacturing
sector to 15% of GDP.

The Bill will affect all industrial sectors across the country and therefore ol l<ey

importance to the manufacturers.

3.0 KAM PROPOSAL AND RECOMMENDATIONS

The following are KAM proposals on the Memorandum on the Statute Law
(Miscellaneous Amendment) Bill 2019 for your consideration and adoption:

2lPage
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ln response to your . apers (

interested members of the pubtic to submit any represer
statute (miscettaneous amendment) Bitt, 2019, Agrochemicats
(AAK) wishes to make this submission requesting that zero rarcontrol products be re-instated in part A of the second schedute rAct 201 3.

1. BACKGROU ND.

Establ'ished in 195g, AAK is an umbretta organization of supgtechnotogies for agricuttural production in Kenya. The associationmain objective of product stewardship which inctudes training farnof the pest controt technotogies and protection of the environment,
that a[[ supptiers fottow the code of conduct that ensures setf-regutiis in this capacity that AAK has been concerned by the negativrtaxation of the Agrochemicat industry in Kenya. rn particu[ar, Ay'frequent changes of the vAT rate on agricuttural pest control proyears starting from the imptementation of The vatue Added Tr
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on government to devetop competitive strategies that increase in'
(foreign and locat investment) so as to increase the vatue of pror
addition industries. From this entarged ..cake',, shatt the govern
revenues arising from the muttiptier effects.

we know that the technocrats argue that the introduction of 16%y
increase the cost of manufacturing agricutturat pest control produ
setf'crediting system. However, it shoutd be understood that the fr
to the farmers who cannot benefit from the vAT system because u
produce are VAT exempted. Uttimatety, the tax is passed to the
through increased prices of farm produce.

The effect of high prices of pest control products have been mani
areas:

i. Food insecurity/increased consumer prices:
Farmers of maize, potato, rice and [oca[ vegetabl.es rety on pes
Losses that result from inadequate pest controt as a conseql
pesticides have risen from the current 30-40% to upwards of 7c
farmers. such tosses are unacceptabte for farmers who are barety t
a situation has cutminated in shortages and increased consumer
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iv. Competitiveness in the Global Horticuttural market:
Kenya has in the recent past lost l3% of the fresh produce marl
such as Ethiopia, Rwanda and some south Ameiican iountries. This
uTgnc other things, increasing production costs. A targer marke
retinquished since more companies are tikety to divlst from
conducive alternative capitat bases. This shrinkige shatt affect Forr
emptoyment and related support seryices. A coiresponding shrinki
200 Billion horticulture sector, would mean that th" govirnrun.
annually from fresh produce exports.

A case in point; New sanitary and phytosanitary measures institutr
has seen over 30 companies and their numerous smat[ scate outgr
due.to the pest free zones required for Fatse codting Moth mana
pesticide cost woutd further make the market inaccEssibte for e,
ptayers and outcompete Kenya from this lucrative market segment.

v. Reduced employment
Emp(oyment in the agricuttural and rural economy has been advr
yietds which reduces the income to the farmer. Reduced income de

I

J

I



i,
t 4. Conclusion

AAK requests the Nationat rreasury und th" Departmental. committ
and Trade to adopt this proposal so that the industry can sr
competition and assist Kenya to achieve the objectives of Big 4
enjoy high quatity tife.

Eric unguyi.

Chief

cc: Patrick Amuyunzu - Chairman AAK

cropr'rAr
Krr\I y/.. 

_i*__



I

I

I

I

.*r 
i

THp srlruru Law (MrscnuANEous AnanNorueNr) Brr.r,, 20I

T'lrank you for your letter dated April lJ, zolg, inviting commentr
(Miscellaneous Amendrnenr) Biil, 2019 (the Bill). we note that th
amendments to various Acts of parliament, including the Microfir
under the purview of the Central Bank of Kenya lCnf;.
cBK supports the expansion of sharia-compliant finance and finr
inc.luding Sharia-compliant microfinance banking, as a channel fc
a matter of fuct, consistent with the Govemment,s vision of the fir
been working over the last year to finalise a draft legal and regulal
Sharia compliant banking and microfinance banking. In this regar
tremendously from experiences of other jurisdictions and interacte
international standard setter, the Islamic Financial services Board.

o, the specific proposal in the Bill, we have the following observz

i. The prooosed amendment is inadenrrefe fnr.nrrrn^ooc nf eho.io



Sinccrcly,
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I)r. I'}atricl< N.i

Mr. l-lcnry lLoticli, IiGII
Cabinct Secrctary/'l'lie National .l).ozrsury

Nalnogl

IIon. .iusticc paul l(ariuki
Attorncy General
Sheria l-lousc, I Iarantbee Avcnr_rc
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Mr. Kennccly Ogeto
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Uphold Public lntcrest
Otrr Itel': ICP AK0l26l20l9

26tr' April 2019
",.i-l"slrJ

(g, Gllr\t-

c-\" .,,r[]'
ir4r. Michael It. Sialai. llBS
Clerk of thc National Asscnrblv
Clcrks'Chambcrs
National Asscrnbly
Parliament Builclings
P.O Ilox 41842-00100
NAIITOBI

Dcar Mr. Sialai,

In casc of neecl for claril cation, pl
qqq@l4uk{ptl ol CPA Irrec'lrick Riaga

\

lnstitute ol Certified Public Accounlants of Kenyn
CPACentre, 10th Floor, Ruaraka,-fhika Road
PO. Box 59963 - 00200
Nairobi Kenya

cerse do not licsitate to contact the unclersignecl on
or-r li'ed ck.ria cpak colll

;

1r;:
ll i'
\r
ti\'
ll\ i

ilr\
li 1\

l'i\'

:l ij 1ii,';t ilii

\-tl-

....')- \*)I i: .
\,r

it-
V\$'\-c-

{-rr ,. 1:.rl 
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t

: ICP S ION N TI{IT ATUl'E w C M I}I I,2019

'l'he Institute o1'(lcrtified I)trblic Accountants of Kenya (ICPAK) is a statutory bocly of accou.ta,ts
with the mandatc to develop artcl lcgulate accountancy profession in Kenya. The lnstitute is lurther
ttrattdated under Sec 8 of the Accountants' Act of 2008 to aclvise the Cabinet Secretary Ibr Iri,a.ce
on tnattet's relating to govcrnatrce and aocountability in all sectors of the econorny.

Yorrr letter dated l Ttr' April 2019, Ref: NA/DCS/F&NP/201g/033 refcrs;.

fhe histitute ol'certilled l)trblic Accountants of Kenya (ICPAK) has reviewecl the Statute I-.w
(Miscellaneous Atnctldrncr-rt) Ilill, 2019 ancl clevelopccl a position paper detailirg its proposals fbr
yotlr consicleratiotr. Attachccl hct'cin, pleasc fincl a copy oI'the Institute,s submission.

We look forwarcl to yot-tt' rcsponse ancl appcal'ance before the Committec if accorcled ern
opportunrty.

Yours S.rr^cc.,

wse
CPA lldwin Makori
CHIITT EXECUT'IVt' OFIII C]EIi

fel: +254 (O2O) 2304226,2304?-27
Cell: +254 7?,7 531OOG I 733 856262

+254 721 469796 I 721 469169

Web: www.icpak.com
Drop in box no. 1 64

Revlon Professional Plaza

A world c/ass professional accountancy, institute.
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frmo{?t *Ki,barry{l
*\\q

CPtL" 4t'g\-l

YOTJR REF:

OUR REF:

DATE 15I{ April, 2019

-/"\ :i { (;l:( )RC['5 l'l( )[Jlil]
2i.ID FLOOI(, F.Oi)M :?1,I

P,AI{t-lAtulINT ROz\t)

P.O. BOX 61203 . O020il
NAIROBI

-iEL: 254 2227711
t,AX: 254 20 2113.,75

u
I. fhe C]erk

The Senare
Ilar:liament
NAIROBI.

BLrilcling
E/v1Ai L: info@omolokibon;rl.com

E
2 l-he Cler:k

l-he |.1ational Assernbll,
Parliarnenr Builclings
NAIROBi.

trG rt
IE

1 7 APR 2019

CLERK'S OFFICE

c-,

3. The

Derrartmental Co,rmittee of Finance and Nario,al pla,ning
fhe Nadonal AssenrbJy of.Kenya
Parliament Building
NAIROBI

Dear Sir/Maclarn,

Re" Memorandum on Tlte staturc Law (Miscerlaneous Amendment) Bilt.Kenya Gazettc supprentent No.33 (nationai)"""rrnry iii^fi). zt of 2019)
Pursuanr to the provisiot-ts of Ardcle 118(I)(b) of rhe Constirurion of Kenya rire-subjoi,ecl,r.,rroio,rar- plo..j i;;i".. you for your per:r-rsal ancr consicreration.

l' l-hc clerk to rhe National AssenrbJy has causecl [o be publisped aniuvitation to the nr-rl-rlic ro sr-rbn:ir Jr li.rrroranda regard.ing rhc ;tbovereferenceci Bill ..1^;;; ;; ,.,,..ut Acrs of puriion .rrr ancl rhi.s ]r4emoranclu,ris wirh respecr ro trre pubric Finance M;;^g;;".rrt Acr No. IB of 2012.

2' Honourable N4ernbers of t]re Depart,rcrrtal comrrittee are rlow i,r,jtt:d toperuse ancr consicler trre r:epresenrarions inacle ro The c1.rk,Ti;:ilrlAsse.rbly trf l(enyia crarecr ,g,, v11,"-;6;; .or.,.*rirrg rhe parliameniar;,service RiIl 2017 (Nado.al Assernbiy Bix; rv". rs of 2or7) because rhoscconcern's apply r'virh e-qual force witlithose relari,g to the above ref-erencerls[atule 1-niaz (lr4iscellei,eor-rs Ame,c[,".rr^-nil, iotq -hi;h hus atr.o.lyunclergorc tl-re r't Reacrin g. A copy is annexecr as ,,Appencrix 
A,,.

3' The fi arners of the constitr-rtion of l(e,ya 20i0 a.s acloprecl by rhe peol,p: of

"frrrn#{* {& Wjffi#.yery{e
a/

L

I



i(er-rya in zr Natit'rr-nviclc lteferenclr-ul conteu)platecl, in Chapter'15 thereof. ;r

nlulbcr ol Cor-rstirutionzrl Con-rn-rissions ar-rcl Inclel-lenclent Offices as

spcciliecl in r\r-riclc 248 (2) and (3). Thc Parliarrentary Service Commi-s.sic,-

(fhe PSC) is a crcaturc oI Artic]c 127 of the Constitution of l(enya, 20i0.
The officers in tl-rc PSC arc tl-re Chairper.son (tl-re speaker of the National- l

Assenrbly) SEE (Articlc 127 (2) (a)), the Vicc-Chairperson (elecrecl by the
tletlllcrs o[ the l)zrr]ianrcntat'y $s1'l,icc C-on-ulission from among tneuibers
appointccl SIrE Articlc D7 (2)(.), So,en (7) mernbers (appointed by
pat-liatncnt [r'on-r ;lulor-rg its r-ncrnber.s urho are members of the Narional
Asserrbly ancl Thc Ser-ratc) Article 127 (2) (c), ancl l-he Secretary (Thc
Clerk of The Scr-ratc) SEE ArticIel2T (2) (cl),

4. Tlre PSC is again aclclrcssecl by 4.ri.r. zaT Q)(l). The objecrs, aurhcrjr),
ancl fr:nclir-rg of thc C-on.stitr-rrional Corlmissions ancl Inclepencleni Offii:c
are specifiecl itr grcaL clctzriI by Artic]e 249 ancl rhe composition,
a1;poitrtrnent ancl ter-l'us of officc of the Consritutionai Commissiorrs zrncl
Inclepcnclcnr Olficcs arc spccifiecl in Article 250 and Sub-Arriclc (i2)
thereof proceccls irr rzcry clcar tcrrns to providc:-

"2. 7-herc shall be a secretary to each commissiott wlp
sltall be-
(a) appointed by the commission ancl.

(b) the c'ltief'cxccntive officer of the conlnissi'on

however. Article 250 (12(b) is otiose ancl irrdeed superfluous consiciering
that Articlc 127(3) alrcacly cles[gnat-es The C]erl< o[ the Senare rc be
Secrel-ar:y of The PSC.

Itrcleed, since Arricie 233 (5) ancl 6) of the Constitr-rrion provides thar The
Secretary to the Pr-rblic Sen,ice Con-rmission (yer another C--onstitutional
Commission) is the Chicf Executive Officer thereof, there is nothing w]:ong
r,virh the ccnsr-itlltionirl lcquireiiienl thai the Secretary of l-h;
Parliamenl-ary Service Comrni.ssion is the Chief Executive otficer.

OBSEI{VATION

B), reason of Constitutional fiat zrncl imperarives The Clerk of The Senate is
tl-re Secretary/Chicf Exec,-rtii,c Officer of the PSC ar-rcl is clesignarecl the
Accounting Officer- by, s1-,. provisions of Secrion 2 of the Public Finance
Nlanagemcltt Ac[.

The pr:oposed aurcnclurcut publisl-recl Lry Srarure Law (Miscellaneous I
Arnendrnent) Bill,2019 seeks ro diiute rhe office and authority,-rl thc I
Se-cretary/Cliicf Exccul-ive Ofhcer of rl-re PSC by crea[ing rwo accounUriit
officers who shall not consicler themselves obligecl ro clefJr ro the authorici,] I

5

T

t
I



6

of the Secretary/Chief Executirre Officer. Therefore the proposecl
atnendment to Section 2(1) of the Public Finance }v{anagemenr Aci shall be
inconsistent with ancl offenci The Constitution of l(enya, 2010 ancl ir is in
the circumstances unconstitr-rtional for seeking to derogare frorn rhe.qlea,r
constitLltional provisions. , '.

fo underscore the above observarions under Paragraph (4) above. The
Constitution of I(enya, 2010 at Article 2 provicles as follows:-

"2(1),Tltis constitlttion is the supreme law of tlte Republic
and binds all persons and all state organs at botJt levels of
Governntent.

(4) any law, including Custornary Law, that is
inconsistent witlt this constitution is void to the extettl-tti-
the inconsistency, and any act or omission ip
contravention of tltis constitution is invalid,,

Yours Faithfully,

Arnolo [a l(banya

7. The rnrords or phrase "sta[e orga]r" is clearly interpretecl vicle Article 260 of
the Consritt-rrion of l(er-rya 2010 as follows:-

"...a comtnission, Office, agenq/ or other body established
un det' tltis cons ti tu tion... "

ancl it canno[ be argued thar Parliament of Kenya, as consritutecl by The
National Assernbly of l(enya and The Senare oi K.nyo ARE NO'f'srare
organs. Article 93 of rhe Constitution of Kenya, 2010 esrablisl-res The
Pariiament of Kenya and the National Assembly being parr ancl parcel oi
parliamenr has no authority to do anything deroguii"g from whar rhe
Constirution of Kenya, 2010.

B. fhis petiriorr is therefore an elltreaty to the Departmental Committee of
Fiirance end |.lationai Planning of rhe Narional Assembly, The Speaker of
the National Assembly and th- speaker of The Senare ro ciecline io o,r.r-,.1
tl-re Pr-rblic Finance-it4anagern"rri A.t No. lB of 2012 as jrroposecl hy rhe
staru[e lnqz (Miscellaneous A*rencirne,rs) Bi1l, 20Ig.

N Amolo



REPUBLlC OF KENYA t-l's(o
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S?o ,

NATIONALASSEMBLY
ELEVENTH PARLIAMENT - FIFTH SESSTON

Article ll8(l)(b) of the Constitution provides tltat"Porlioment sholl focilitotc pubtic porticipotiort ond involvementin the lcgislotive ond othei'r busrriess of Porlioment ond ir committees." standing order 127(3) sFres that .,theDeportmentol committee to whic|t o Bili k com^itt",a r,nott soatitute public porticipotion ond sholl toke into occount viewsond recommendotions of the pubtic when tlrc committee rirke, ;ts i"port ro ttr"' Hou*,"1,'. )

The Parliamentary service commission Blll,20l7.^":f.^,o repeal and replace the parliamentaryServiceAct' No' I 0 of 2000'Article lr7. of 
.tlte 

Constitution ofi-enya 20 I 0 estabrirnu. , p"rl".untary service commissionand Article 128 of the Constitution provides r". ,r'u 
"rn'*, oilit#;';:'ir'j",1.", 

", 
partiament and theoffices of members of staffof the clerks as 

"m.u, 
in,r.'. p"rliamentaryServi.n.iiu otlng", in thetonstitutionarregime have made it necessary to review the Parliamentary service Act 2ooo in order io ensure that it complieswiththeprovisionsoftheConsticutionofKenyazoro.-,

comparing all the other constitutional commissions and independent offices referred to in Chapter Fiftein'of the constitution' which are independent entities that operate or*ian ,to:national tovernment andcounty Sovernment functional dichotomy, h"r" ono.t"J operational legislation that is in tandem with the new
:::::H1":,1:;ff,,,r,,::::i#;"parriamentary 

so*ic" co".,"i;;;; ,,""il;;"..'*, 
",0". a regisration made

The Parliamenfary service Bill,20l7 has undergone Firsr Reading pursuanr ro standing orders 127 (3)and is now committed tolthe Departmentat comiiitee on Justice arid Legal Affairs for considerationand thereafter rePort to the Houie. Pursuant."n.J.i" r lB(l) (b) and standing order 127(3), rhe committeeinvites interested members of the 
,Public. 

to submit ,ny' .up."runo,ions they may have on the said gill. Therepresentarions may be forwarded to the cterk of the Nationar Assembf, p.o. ao* 4rg42-ooroo,Nairobi; hand-delivered to the. office of the clerk, liain parliament Buitdings, Nairobi; or emailed toclerk@parliament.go.ke; to be received o., o. o"ro.. Friday r 9,h Mq, rg,1 t;? at 5.00 pm.

tn the Matter of consideration fy the Nationat Assembly _
The Parliamentary Service iomrnissibn gilt, i0 t Z

MICHAEL R. SIALAI, EBS
C I=E RK O F THE NATI O NALAS S EM BAY

SUBMISSION OF MEMORANDA
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1. INTRODUCTION.
'l'he Parliamentary service Bill,2017 which was published on 7,r,April zafi and
was first read on 9'l'may 2017 seeks to repeal the Parliamentary Service ActNo.
10 of 2000 and make provisions regarding the Parliamentary Service Commission
and Parliamentary Service as contemplated by the Constitution of Kenya 2010.

2. HISTORY OF'THE PARLIAMENTARY SERVICE COMMISSION
The question of the intiepencience of Fariiambni cah be traceci back to a iviotion by
Hon. Jean Marie Seroney moved on 2O'l'March, 1970 proposing that the National
Assembly be a self-accounting r-rnit independent of any Government Ministry or

').
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Department to ensure the supremacy and dignity of Parliament.It was resolved that

the National Assembly should be a self-accounting unitr.

Thereafter in 1993, in light of the repeal of section 2(A) of the former Constitution

of Kenya, the National Assembly resolved to ldok into ways of establishing a

Parliamentary Service Commission2.it was not until the "Oloo-Aringo reforms,

championed by Hon. OlooAringo did the establishment of the Parliamentary

service commission become a reality. on 4tl'November, 199g, Hon.oloo-Aringo
moved a Motion in the National Assembly for the establishment of the

Parliamentary Service Commission "to promote and consolidate the dignity,

independence and the supremacy of Parliament" and which shall be directly
responsible to the National Assembly. FIon.Oloo-Aringo, in his submissions to the

House,recalled the 1993 Resolution and stated that the dignity, independence and

supremacy of Parliament are derived from the premise that the people are

collectively sovereign and that it is Parliament which exercises that sovereignty on

behalf of the people.

Subsequently,Hon.Oloo-Aringo introduced a Constitution of Kenya (Amendment)

Bill that sought to amend Sections 45 and 107 of the former Constitution to
establish the Parliamentary Service Commission3. The Constitutional Amendment

No.3 of 1999 was thereafter enacted.The Constitutional provisions were

operationalized by the Parliamentary Service Commission Act, 2000 and the

Standing Orders were amended to reflect the changes.

3. THE PARLIAMENTARY SERYICE COMMISSION UNDER THE
CONSTITUTION OF' KEI{YA, 2OIO

The Parliamentary Service Commission is a creature of Article lZ7 of the
Constitution of Kenya , 2010. Article 127 (2) and (3)of the Constitution of Kenya,

2010 provides for the membership as follows-

rKenya National Assembly official Record (Hansard), February 6- March 20,1.g7o,parliamentary Debates,
pg 1555 (6cogle Eeoks) {accesseC 11s r:hy,2t)Lll

' Kenya National Assembly Re,cord ( Hansard), November, 4, 1998 , parliamentary Debates ,pg.2109
(Google Books) [accessed 11'n May,2077]

'Kenya National Assembly Record ( Hansard), May,lz,1999, parliamentary Debates ,pg. 2109
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(2) The Commission consists of-

(a) the speaker of the Nationar Assembry, as chairperson;

(b) a vice-chairperson elected by the Commission from themembers

appointed under paragraph (c),.

(c) seven members appointed by Parliament from among itsmembers of
whom-

(i) four shall be nominated equatly from both Houses by theparty or
coalition of parties forming the national government,of whom at
least two shall be women; anc)

(ii) three shall be nominoted by the parties not formtnghe narional
government, at least one of whom shall benominated from each

House and at reast one ofwhomshart.be a woman,. and
(d) one man and one woman appointed by Parliament fromamong persons

who are experienced in public affairs, butare not members of parliament.

(3) The clerk of the senate shail be the secretary to thecommission.

Article 121(4) provides for the vacation office of a Commissioner while Article 127
(5) provides for the term of officer of a Commissioner. Article 127 (6)provides for the
responsibilities of the Commission as follows_

(a) providing services and facilities to ensure the efficient andeffective

func ti oning of p ar I iam e nt,.

(b) constituting ffices in the parliamentary service, andappointing and
supervis: ing ofice ho lders,.

(c) preparing annual estimates of expenditure of the parliamentaryservice ancl
submitting them to the National Assembtyfor approval, and exercising
budgetary control over the.service,.

(d) undertaking, singly or jointly with other relevantorganizations, programs to
promote the ideals ofparliamentary democracy,. and

(e) performing other functions-
(i) necessary for 'the'wdli:being of ihe members an'ci'sraff o1?arliament,.

or

(t, prescribed by national legislarion.

3



Article 128 provides lor the offices of the Clerk of the Senate and the National

Assembly as follows-

(l) There shall be a Clerk for each House of Parliament, appointed by rhe

Parliamentary Service Commission with the approval of the relevant House,

(2) The ofices of the Clerks and ffices of members of the staff of the Clerks

shall be ofices in the Parliamentary Service.

Over and above Articles 127 and 128 of the Constitution of Kenya, 20l0The

Parliamentary Service Commission is listed under Chapter l5 which provides for -

(a) the composition, appointment and terms of office of the Constitutional

Commissions (Article 250);

(b) removal of office( Article 251);

(c) general functions and powers (Article (252)
(d) incorporation of commissions and independent offices ; and

(e) reporting by commissions and independent offices to Parliament and the

President.

Administratively, the structures of the Parliamentary Service is divided into three

services namely:-

(i) National Assembly Service,

(iD Senate Service, and

(iii) Joint Services.

The composition of membership of the Parliamentary Service Commissionunder the

Constitution of Kenya, 2010 embraced the bicameral nature of Kenya's parliament.

The distinct mandates of the National Assembly and the Senate implies that there was

a deliberateintention by the drafters of the Constitution to create balanced

t'epresehtation in' the Parliamentary Service Comrnission.. By virtue of .Arlicle

127(2)(a) the Speaker of the National Assembly is the Chairperson of the

Commission, while by virtue of Article 127(3) the Clerk of the Senate is Secretary to

4



the Commission. The Speaker of the Senate and the Clerk of the National Assembly

are by deliberate design not members of the Commission.

Due to the impartial and apolitical nature expected of the Staff of the Parliamentary

Service,' there is a clear separation between the administrative Ieadership and the

political leadership of Parliament (represented by the leader of Majoriry Party and the

leader of Minority party in both houses) which ensures the protection of the

impartiality of staff from political interferences.

The anchoring of the Parliamentary Service Commission in the Constitution of Kenya,

2010 serves to address the independence of the Parliament. As the 11ft Parliament

approaches its twilight, it is prudent and necessary that it continues to promote

development and evolution of parliamentary democracy. Consequently, the

Parliamentary Service Bill, 2017 should put into considerationparliamentary

jurisprudence and ensure the independence of the two Houses of Parliament and the

need to have a balanced Parliamentary Service Commission.

4. THE PARIIAMENTARY SERVICE BILL,2O77

Some of the highlights of the Parliamentary service Bill, 2017 include-

Clause 2of the Parliamentary Service Bill replaces the interpretation of several terms

as follows-

. The Bill proposes use of the word "chairperson" in place of "chairperson,,

The term "Clerk" is unconstifutionally expanded to include both the Clerk of
the National Assembly and the Clerk to the Senate

Commission makes a conscious distinction between the Parliamentary Service

Commission established under the Constitution of Kenya, 2010 from the one

that had been establishec under section 458 of.the fcr;ner Ccnstituticn

a

a
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Clause 9 of the Bill provides fbr the qualifications and procedure for appointment for
members of the Commission appointment of Article 127(2) (d) from appointees who

are not members of Parliament.

Observation.

Articlel2l of the Constitution of Kenya ,2010 is quite elaborate on the composition of
the Parliamentary Service Cornmission. Article 127 (2) ordains the Speaker of The

National Assembly as the Chairman whilc Article 127 (4) ordains that the Clerk to the

Senate shall be Secretary. Article 127(c) names Seven Members of Parliament -Four
from the Government side and Three from the opposition side- shall be nominated due

regard to the gender balance being observedas members of the Parliamentary Service

Commission and from this a Vice-Chairperson is to be elected. The tragedy is that the

Parliamentary service Bill purports to ignore and negate what the Constitution of
Kenya has already put in place. It is r_rnconstitutional.

clause 16 provides for the role of the Secretary to the commission.

Observation

(i) The role that Clause 16 purports to address serves to defeat Article lZ7(3) as

read withArticle 250(L2) of the Constitution of Kenya,2Ol0. The former
Article ordains that the clerk to theSenate shall be Secretary to the
Commission and the later Article ordains that the Secretary shall be the Chief
Executive officer. Article 250(12) of the constitution states that-

"(12) There shall be a secretary to each commi.vsion who shall be-
(a) Appointed by the commisston,. and

(b) The chief executive oficer of the commission.',

The duties of the CEO are known and that being so the Parliamentary Service Bill
seeks to deliberately dilute those duties. In this regard please see Clause l6(e) of the

Parliamentary Service Bill. f'he Commission has not been given any power by the

Constitution of Kenya

Clause 18 makes reference to "The Clerks..." and since the Constitution in its wisdom

did not make any reference to the clerks of both the National Assembly and the

t
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Senate, the said Clause 18 is in the circumstances unconstitutional. The provisions do

not seem to be exhaustive of the scope of firnctions of the Secretary to the

Commission. Specifi cally-

The duties of the Secretary to the commission in a sample of Constitutional

Commissions is as follows-

iudicial Service

Comrnission

3

Independent

Electoral

Boundaries

Commission

and

Section I0 (7) of the

IEBC Act,20l I

(7) The secretary shall be-
(a) the chief executive officer of the Commission;

(b) head ofthe secretariat;
(c) the accounting officer of the Commission;
(d) custodian of all commission's records;
(e) responsible for-

(i) executing decisions of the
Commission;

(ii) assigument of duties and supervision
of all employees of the Commission;

(iii) facilitating, co-ordinating and

ensuring execution of Commission,s
mandate;

(iv) ensuring staff compliance with public
ethics and values; and

(v) the performance of such other duties
as may be assigned by the law and

Commission

) Salaries and

Remuneration

Commission

Section l6(3) of the

SRC Act,20ll
executive officer, the secretary

shall be responsible to the Commission for-
(a) the implementation of functions of the

Commission;
(b) the formation and development of an efficient

administration; and
(c) the organization, control and management of

staff

(3) As the chief

l) As Secretary to the Commission, the Chief
Registrar shall, in relation to the proceedings

before the Cornmission, act in accordance with the
provisions of the Constitution, this Act and any
other written law and shall, in parlicular, be
responsible lor--.
(a) the acceptance, transmission, service and

custody of documents in accordance with this

(Section 2l of the JSC

Act, 201I

7
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(c) certifying that any order, direction or decisir>n
is an order, direction or decision of the
Commission, the Chairperson or a member, as
the case may be;

(d) causing to be kept records of the proceedings
and minutes of the rneiting and such oth,:r
records as the Commission may direct; and

(e) undertaking any duties assigned by ttre
Commission.

(2) With the authorisation of the Commission, the
Secretary may consider and dispose of procedural
or administrative matters in accordanci with this
Act.
(3) Any administrative function of the Secretary
under this Act may in the Secretary,s absence, be
performed by any member of staff of the

(b) the enforcement of decisions of the
Comrnission;

authorise for that

Commission whom the Chairperson ma,/

4 Kenyan National
Commission on

Human Rights

Scction 2l (3) of the
KNCHR Act, 201 I

secretary shall be the chief executivt:
officer of the Commission and head of the
secretariat and shall be responsible to the
Commission.

(3) The

5 Public Service
Commission

ectionl6 (7) PSC Act,S

2012
7) The secretary shall be-
(a) the chief executive officer of the Commission;
(b) head ofthe secretariat;
(c) the accounting officer of the Commission:
(d) custodian of the commission,s records;
(e) responsible for-

(i) the execution of the decisions of the
Commission;

(ii) assignment of duties and supervision
of the staff of the Commission;

(iii) facilitating, co-ordinating and
ensuring the execution of
Commission,s mandate;

(iv) the preparation and submission of the
programmes necessary for the
achievement of the Commission,s
mandate for approval by the
Commission;

(v) ensuring staff compliance with public
service values, principles and ethics;
and

(vi) the performance of such other duties
as may be
Commission or

assigned by the
other written law

The practice in Clonstitutional Commissions is that the Secretary is the head of the
Secretariat which constitutes all staff that are employed/appointed under the

I
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Commission.This clause seems to limit, and undesirably So, the constitutional

mandate of the Secretary(see Articles 121(3) and 250(l2Xb) of the Constitution of
Kenya,2010 to the extent of equating and reducing it to minute-taking exercise.

Clause 17 provides for the procedure for appointment for the Clerk of each House

pursuant to Article 128 of the Constitr-rtion and THIS IS FINE as long as no move is
made to confuse the fact that the Clerk to the Senate is the Constitutional office-holder
of Secretary of the Parliamentary Service Commission. Clause 18 provides for the

administrative functions of the clerk in the capacify of clerk and no more.

Observation

Clause 18 of the Bill provides that the Clerks of either House shall be responsible for
the overall management of staff under their respective control including appointment,

prorrotion and discipline of the rnembers of staff. Regard ought to be had to the Clerk
of the Senate who wears two constitutional hats, the Secretary to the Commission and

the Clerk of the Senate and plays overall role in both Houses and care needs to be

taken not to derogate on that realify, and not to confer upon the Clerk of the National
Assembly a position which is reserved for the clerk of the Senate.

Further observing that all employees appointed to both Houses are under the

Parliamentary Service Commission and that the respective Houses are not the

ernploying entity, it would be fining to have the Secretary to the Commission to
oversee and be in-charge of the execution of all the Commissions decisions with
regard to the management of stalf specifically, the appointment, promotion, discipline

and deployment of staff to serve in any other area in the parliamentary service the

Commission deems fit. The Secretary may in Consultation with the Commission

assign or delegate any of the functions to an employee of the Commission

"'Clause 2l of tlie Iiill providcs fbr the suspension o; thc removal cf a Clerk.

Observation

9



Clause 21(3) provides that that if thc Clerk does not furnish a reply to the charge or

charges within the period specified, or if in the opinion of the Commission the Clerk

fails to exculpate himself or herself, the Commission shall remove the Clerk from

office. The clause is ambiguous as to the threshold of evidence or the criteria that the

Commission would use to determine evidence that would satisff exoneration. Further,

noting thal the office of the Clerk is a constitutionally mandated office under Article
128, the threshold for removal should be in tandem with Article Z5l of the

Constitution of Kenya,2010 and the neglect to observe this irreducible minimum

renders thc Bill unconstitutional .Noting that the appointment as a Clerk is approved

by the relcvant House and lurther noting the peculiarity and the importance of the

functions of a Clerk of a Flouse given that parliament is a political environment,

dismissau removal from office requires approval by the relevant House.

clause 22 provides for the offices in the parliamentary Service.

Observation

Clause 22.(5) specifies that in establishing the offices of the Parliamentary Service, the

Commission should have regard to strengthening the offices under Article 108(1)

namely the office of the Leader of the Majority Parry and Leader of the Minority
Party. I'hc Ilill is silent on other offices such as the Offices of the respective Speakers

of the llotrse of Parliament, the Speakers Panel and Whips in both Houses and any

other oifice that may come to exist in the future. The Parliamentary Service

Commission is constitutionally empowered to rationalize the deployment of staff to
rneet any identificd need. The Bill should also set out the pecking order to be in sync

with the reality that the Clerk to the Senate is the Chief Executive Officer and the

resporrsibilities set ot in Article 121(6) of the Constitution of Kenya,20l0.to clo

otherwise would be to mutilate that Constitution,

Clause 23 seeks to anclior the Office of the Joint Services in legislation which shall be

headeci by tire I)ireotor-Generai'.- "

Obser-vation

10



I'he Parliamentary Joint Services provide shared services to both Houses of
Parliament. Observing that the Joint Services is already aclministratively established

and the head of the joint services is a staff of the Clerks of the Houses pursuant to
Article 128(2) of the Constitution, establishing it as an independent office in the
statute shall offend the provisions of this article of the Constitution unless those

offices report to thesecretary of the parliamentary Service commission.

Further, it needs to be noted that ultimately the joint services serye the Houses of
Parliament and the head of the joint services performs functions and duties delegated

to him by Secretary to the Commission. It is also to be notecl that thisprovision may
be contradicting clause 18(c) of the Bill which provides that all staff should be under

the management of either Clerks of the Houses. It may seem therefore that the staff
assigned to the Joint Services under the management of the Director-General will be
outside the jurisdiction of the Clerks of the Houses.

Clause 24 of the Billestablishes a centcr for Parliamentary Studies and Training.The

Centre for Parliamentary Studies and Training (CPST) was esta.blished by the
Parliamentary Service Commission (PSC) in December 2008. It is provided for in law
under theParliametltary Service (Centre for Parliamentary Studies and Training)

Regulations,20ll(Legal Notice No. 95 of July 22,2011). It is curently one of the
Directorates of the Parliamentary Service Commission.In addition to serving the
members and staff of Kenya Parliament, Commission Paper No. 286 of September 26,
2009, expands its objectives and mandate, to serye other stakeholders, who may be
interested in gaining an appreciable understanding of Parliament, to also serve the

Parliaments of the East African Community, the Great Lakes Region and the
Continent of Africa at large but not limiting ourselves from engagement with other
globalParliamentary institutions.The purpose and objective of establishing CpST, was
to have a one-stop specialized Resource Centre for the training and capaciry

L1.



development of both the members ancl staff of Parliament of Kenya, County
Assemblies and other Legislaturesa

Observation

Noting the shared role to serve the Houses of Parliament, there is need to speciff the
scope of the roles functions of the Executive Director vis-i-vis the Board of the Centre
provided under Section 5 of the CPST' Regulations , resou-rce allocation to CpST and
the reporting lines with the Clerks and the Commission. fhe provision of the clause
should conform to the provisions of Article l2g(2) of the constitution.
Clause 47 of the Bill proposes to amend Section 2(l) of thepublic Finance

Management Act, 2012 on the interpretation of ,...accounting officer..., to allow the
Parliamentary Service Commission to designate another office within its edifrce as an
accounting officer over and above the clerk to the senate.

Observation

Clause 47 of the Bill does not speci$i who the additional accounting officer should be.

Noting that resources allocated to Parliament are derived from the Consolidated Fund,
there is need to ensure accourtability and prudent use of public resoLrrces by limiting
the number of accounting officers. An accounting officer should be a definite officer
recognized under the law and the Constitution has already done by providing that the
Secretary shall be the Chief Executive officer. Where the law does not recognize the
accounting officer and attendant accounting unit, it may give room to discretion,
arbitrariness and ambiguity a state of affairs that shall erode confidence in public
resources management.It is noteworthy that Parliament already has two accounting
officers, the Clerk of the Senate and the Clerk of the National Assembly which
appears was necessary to ensure the independent roles of the two Houses of
Parliament under Article 95 and 96 the Constitution. This was however a departure

from other Constitutional Commissions which have only one accounting officer who
is also the CEO of the Comrnission. A proposal to create additional accountingunits

within the service may be inessential.

ahttp://www.parliament.so.ke/cpst/manasement.html 
Iaccessed 9th May, 2017J
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Clause 48 of the Bill proposes to amend the Third Schedule of the Kenya Citizenship
and Immigration Act,20l I to entitle Members of Parliament to diplomatic passports.

Observation

Section 14 of the Kenya Citizenship and Immigration Act,20ll states as follows with
regard to persons entitled to hold diplomatic passports_

(l) The persons occupying the ofices or having status set out in the Third
Schedule together with the members of their families specified, with respect to
each category, shall be entitled, upon application, to be issued with dtplomatic
passports.

(2) The Cabinet Secretary may, where he considers it necessary, authorize the
tssuance of a diplomatic passport to a person who does not fatt in any of the
categories set out in the Third Schedule.

(j) The holder of a diplomatic passport shall, upon ceasing to hold the oflice or
having the status specified in the Third Schedule, surrender the diplomatic
passport,

(4) Any passport that has not been surrendered in accordance with poragraph (3)
shall cease to be valid, with effect/iom the date of ceasing to hotd the ofice or
having the status specified in the Third Schedule.

The fbllowing persons are entitled to hold diplomatic passports under the Third
Schedule-

l. President and immediate family members

2. Prime Minister and immediate family members

3. vice President/Deputy president and immediate family members
4. Cabinet Secretary and spouse(s)

5. Secretary to the Cabinet and spouse(s)

6. Principal Secretaries and spouse(s)

7. speakers of National Assembly and the Senate and spouse(s)

8. Chief Justice and spouse(s)

9. Deputy Chief Justice and spouse(s)

13



10. Justices of Supreme Court and spouse(s)

I I . Justices of Court of Appeal and spouse(s)

12. Attorney General and spouse(s)

13. Director of Public prosecutions and spouse(s)

14. Solicitor General and spouse(s)

I 5. Controller of Budget and spouse(s)

16. Auditor General and spouse(s)

17. Governor of the Central Bank and spouse(s)

18. Clerk of the National Assembly and spouse(s)

19. Chief of the Kenya Defence Forces and spouse(s)

20. service commanders of the Kenya Defence Forces and spouse(s)
21. Director-General of the National Intelligence Service and spouse(s

2Z.rnspector General of the Nationar porice Service and spouse(s)
23. County Governor and spouse(s)

24. Aide-De-Camp to the president

25. Former Presidents and spouse(s)

26. Former Prime Minister and spouse(s)

27. Former Vice Presidents and spouse(s)

28' Foreign Service officer, spouse and dependent children below the age of 19
years

The stafus of diplomatic persons is recognized under intemational law in treaties such
as the Vienna Convention on Diplomatic Relations, 1961. Though not automatically
conferred by a diplomatic passport, accredited diplomats are may also be granted
diplomatic immunity.

Persons entitled to a diplomatic passport are those occupying an office which is
required to carry out frequent foreign assignments on behalf of the government or
official duty abroad.

In many jurisdictions, due to the status accorded to the passport intemationally,
diplomatic passports are restricted to a specific category of offices and persons who
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have foreign assignments. Proof of an official diplomatic appointment is a prerequisite
for being granted a diplomatic passport in courtries such as south Africas

In Canada under the order in Council P.C. 2005-2216, the Minister of Citizenship
and Immigration may, in his or her discretion, authorizethe issuance of a diplomatic
passport' The persons entitled to a diplomatic passport are specified under the
law'Parliamentary officers entitled to diplomatic passports include-
(i) the speakers of the senate and the speakers of the House of commons;
(ii) The Leader of the Opposition in the Senate and the Leader of the Opposition in

the I-Iouse of Commons.

However, in Canadathe Minister of Citizenship and Immigration has the discretion to
authorize the issuance of a special passport (not a diplomatic passport);tli.gembers of
the Senate and members of the House of Commons for the duration of that they hold
the office6.

on the other hand, a number of countries issue diplomatic passport to members of
parliament. These include Armenia, Algeria, Benin, cameroon, cape verde, Mali,
Togo, chile, Ecuador, czech Repubric, Hungary, Romania, Srovakia, Greece and
Turkey' Germany also issues diplomatic passports to members of parliament;

however, the use of a diplomatic passport is restricted to travel in connection with
parliamentary businessT.

Some jurisdictions such as Canada and Belgium also have a third category of
passports which is a special passport which may cater for Mps, senators, governors,
and non-diplomats employed by the government who are travelling on an official

6Government 
of Canada Website,

Iaccessed 10th May,2Cl7j

Geneva,2000

7 
Marc van der Hulst , The Parliamentary Mandate: A Global comparative study, rnter-parriamentary Union,

+

alse [accessed 1]. may,20t7)
-a

1.5



i

I
1,

I

i
I

t

I

I

mission abroad. Similarly, an official passport (which holds less protection than a
special passport) is issued in countries such as Finland, Israel, Jordan and poland.

However, the United States and Japan restrict official passport only for official
business.

Some countries 'like.ttre United Kingdom and spain, diplomatic passports are only
issued to the speaker of the Assembly and members of parliament use ordinary
passportss.

considering the large number of Members of Parliament (416 members, their spouses
and children), it would be difficult to determine whether the passports would be used
for official business or for personal business. However, diplomatic passports can still
be issued at the discretion of the cabinet secretary, where he considers it necessary as
provided under Section 14 (2) of the Kenya Citizenship and Immigration Act, 2011.
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SUBMISSION ON THE PROPOSED AMENDMENT OF SECTION 17(5) of the value added tax, act

(NO. 35 Of 2013) THROUGH THE KENYA GAZETTE SUPPLEMENT NO. 33 (NATIONAL ASSEMBLY

NO. 21)AND THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) BILL, 2019

The bill seeks to amend the act to provide for a taxpayer to apply any withheld tax to his credit to

offset any other tax liability due from the taxpayer.

r l.;i;-i; i.r',;;;,,1.,ir,:, ,, ,, , .; .r ,;-,,' :
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Current Act Proposed Amendment

S. 17(5) Where the amount of input tax that

may be deducted by a registered person under

subsection (L) in respect of a tax period

exceeds the amount of output tax due for the

period, the amount of the excess shall be

carried forward as input tax deductible in the

next tax period: Provided that any such excess

shall be paid to the registered person by the

Commissioner where- (a) the Commissioner

is satisfied that such excess arises from making

zero rated supplies; and (b) the registered

person lodges the claim for the refund of the

excess tax within twelve months from the date

the tax becomes due and payable

lnsert the word "or" at the end of paragraph

(b)

lnsert the following new paragraphs

immediately after paragraph (b) in the proviso-

"(c) the commissioner is satisfied that such

excess arises from tax withheld by appointed

tax withholding agents;

(d) the commissioner ls satisfied that such

excess arising out of tax withheld by appointed

tax wlthholding agents may be applied against

any tax payable under this act."
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The rational of the amendment

The Value Added Tax (VAT) of Goods and Services Tax (GST)was first introduced in France in 1948

(Yesegat,2016). Since its introduction, VAT/GST has spread around the world and has been

adopted in more than 160 countries worldwide. According to (Yesegat, 2016) indicates that this

withholding excess tax can result in an increased VAT burden for the registered person that never

has access to or use of the VAT payment system and which may encounter difficulties in getting

any refund of excess tax hence amendment (d) stand inadequate.

The act is about recovery of excess value added tax to the registered person. The principle act

states that where excess input over output is due to making zero rated supplies, then VAT refund

is due and should be lodged within 12 months f rom the date the tax was payable. The amendment

proposes that when the registered person is overtaxed in the tax period the excess amount shall

be paid back to the registered person by the commission in cases where (c) the excess arises from

tax withheld by appointed tax withholding agent, (d) when such excess arises from tax withheld

by tax withholding agents, this excess may be ploughed back against any tax payable under the

act. ln the United States of America, value added tax act on chapter 4 states the requirements for

withholding agents including who is a withholding agent, how much a withholding agent is

expected to hold and when to withhold (lRS., 2019).

ln sub-Saharan Africa, most countries such as South Africa have embraced revenue systems and

how the excess tax is refunded (EastAfricanCommunity, "n.d") however most of them including

those in East and Central Africa have not developed a clear cut rational of the tax withholding

agent.
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What are the shortcomings or limitations of the amendment?

Part (c) of the amendment has failed to state the requirement for a withholding agent which may

include who is a withholding agent, how much a withholding agent is expected to hold and when

to withhold as in the case of United States of America value added tax act chapter 4. ln addition,

the amendment does not inform the registered person why the tax withholding agent must

withhold taxes.

The amendment has failed to specify a specific timeframe when refunds are made and what

penalties it has put in place in case it does not refund during the stipulated timeframe for instance

Burundi's VAT act states that Refund are done within 90 days from the time of application and

Failure to refund within that period, a penalty of 7% per month of delay will be paid. ln addition

Burundi also has its excess VAT refunded by cheque after clearance of tax debts by the taxpayer

(EastAfricanCommunity, "n.d")therefore the amendment has failed to stipulate the mode of

payment of any excess VAT.

The withholding system can lead to confusion among taxable persons who consider that they are

freed from further VAT obligations when VAT has been withheld by their clients and who thus fail

to subsequently declare the taxable supplies they have made. VAT withholding scheme can lead

to several problems' (Yesegat, 2016) indicates that this scheme can result in an increased VAT

burden for the supplier that never has access to or use of the VAT payment and which may

encounter difficulties in getting any refund of excess input tax.

The weaknesses or inadequary of the act hence need for amendment
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The act has failed to state the requirement for a withholding agent which may tnclude who is a

withholdrng agent, how much a withholding agent rs expected to hold and when to withhold as tn

the case of Unrted States of America value added tax act chapter 4 Further the act does not tnform

the regrstered person why the tax withholdrng agent must withhold taxes hence need for

amendment of part (c).

The act has failed to specify a specific tlmeframe when refunds are made and what penalties it has

put in place in case rt does not refund during the stipulated timeframe for instance Burundi's VAT

act states that Refund are done within 90 days from the time of application and Failure to refund

wrthinthatperiod,apenalty of t%per monthof delaywill bepaid. lnadditionBurundialsohastts

excess VAT refunded by cheque after clearance of tax debts by the taxpayer

(EastAfricanCommunity, "n.d") also the act has failed to stipulate the mode of payment of any

excess VAT hence need for further amendment

Recommendations

It is on the basis of the above premises that we support the proposed amendments

4
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suBMlssloN oN THE PROPOSED AMENDMENT OF SECflON 2 (1) (D) OF THE pUBLtC FTNANCE

MANAGEMENT ACr, 2012 (N0. 18 OF 2012) THROUGH THE KENYA GAZETTE SUPPLEMENT NO. 33

(NATIONALASSEMBLY BILLS NO. 21)AND THE STATUTE LAW (MTSCELLANEOUSAMENDMENTS) BtLt-

20L9

The billseeks to amend Section 2(1) of the Public Finance Management Act, 2012 (N0. 18 of 20L2)

to empower the parliamentary service commission to designate, by a resolution additional

accounting officers in parliamentary service commission, in addition to the clerks of the two

houses as shown below.

Currently, the Commission consists of the Speaker of the National Assembly, as the Chairman,

seven lt/embers appointed by Parliament and one Woman and one Man appointed by Parliament

1

Principle Public Finance Management Act Proposed Amendment

d) ln the case of the Parliamentary Service

Commission, the Clerk of the Senate;

Section 2(L)

ln this Act, unless the context otherwise

req uires-

"accounting officer" mea ns-

Delete paragraph (d) in the definition of

'accounting officer' and replace therefore the

following new paragraph

(d) ln the case of the Parliamentary Service

Commission;

i. The clerk of the senate in respect to the

senate

ii. The clerk of the National Assembly in respect

to the National Assembly

iii. Such other officer in the Parliamentary

Service Commission in respect of any other

office in the Parliamentary Service as the

Cabinet Secretary shall, upon a resolution by

the commission designate, within 14 days of

the resolution.



from persons who are experienced in Publrc affairs but are not Members of Parltament. The Clerk

of the Senate is the Secretary to the Commtsston

Possible rational e for the amendment

Borrowrng from the UK whrch practtces brcameralism- the House of Commons and the House of

Lords, both houses have an accounting offrcer The accounting offrcer rs the clerk of each

respective house. (mps and lords/principal/clerk-commons, n.d.). The United States Congress is

also bicameraland is made up of the House of Representatives and the Senate. Both Houses have

different accounting officers, the Chref Administrative officer serves the house whrle the secretary

of the senate serves the Senate. These houses are autonomous in the duties

ln Africa, partlcularly, Southern Afrrca, the Public Finance Management Act 1999, chapter 5, part

1 s.l states that'Every department and every constitutional instltution must have an accounting

officer (TREASU RY., ( 1999).)

Weaknesses of the proposed amendments

Therefore, the question is, does it mean that there will be restructuring in the composition of the

The proposed amendments will alter financial reporting in the Parliamentary Service Commission

by creating additional accounting officers

The amendments also seem to aim at reducing the powers of the clerk of the senate from being

an accounting officer for both houses of parliament to being an accounting offrcer to the senate

only.

Sectron 66 (1) of the Public Finance Management Act, 2012 states,

2
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'subject to the Constitution, the accounting officer of the Judiciary, Parliamentary Service

Commission, constitutional commissions and independent offices shall monitor, evaluate and

oversee the management of public finances in their respective entities, including' - other duties.

The accounting officer of the Parliamentary Service Commission is the Clerk of the Senate

The amendments further indicate that Parliamentary Service Commission will have powers to

designate, by a resolution additional accounting in respect of any other office in the parliamentary

Service as the Cabinet Secretary shall, upon a resolution by the commission designate, within 14

days of the resolution.

This, in our view is a huge deviation from what is the practice in other COMMISSIONS AND

INDEPENDENT OFFICES contained in CHAPTER FIFTEEN of our constitution. The commissions are:

1. The Kenya National Human Rights and Equality Commission;

2. The National Land Commission;

3. The lndependent Electoral and Boundaries Commission;

4. The Parliamentary Service Commission;

5. The Judicial Service Commission;

6. The Commission on Revenue Allocation;

7. The Public Service Commission;

8. The Salaries and Remuneration Commission;

9. The Teachers Service Commission; And

10. The National Police Service Commission.
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All the above commissions have one accounting officer, it therefore illogical that the Parliamentary

Service Commission is seeking to have additional accounting officers. lt is even confusing when

the amendments seek not to specify the maximum number of accounting officers that the

parliamentary service commission can designate.

It is further our submission that designating additional accounting officers in the parliamentary

service commission will result in distorting the membership of the commission and water down

the level of accountability in public financial management. We therefore submit that the

amendments be rejected.

Biblioeraphv

parliament., U. (n.d.). mps ond tords/principol/clerk-commons. Retrieved from

www.parlia ment.uk: https://www. parliament. u k/about/m ps-a nd-lords/principal/clerk-

commons/

TREASURy., N. ((1999).). PUBLIC FINANCE MANAGEMENT ACT NO. 1 OF 1999 . ln DEPARTMENTS

AND CONSTtTuTtONAL tNSTITUT]ONS Port L: Appointment of Accounting Officers (p' 35).
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'lhe Chairman and Mernbers
DepartmentaI Committee on liinance atrd National planning
Main Parliament Building
Parliarnent Road
Nairobi

'I'he Clerk ol'the National Assembly
Office of the Clerk

.d

Atte ntion:

16 April zorg

Dear Sirs,

Re: In the motter.s utrtlcr ct>rrsideration by the National.dssembly - The Statute Law(Miscellaneous Anrenclnrent) Ilill, zo 19

Ml e uro ra n d u nr f{ Rcpfsse! t{tgxl

Pursuant to Article r18(r)(b) of the C<-rn-^titution of Kcnya and pursuant further to Stancling ordcrrzz(s), The Departmental committee of Finance ancl ruational'pl*,ni;g, now considering the statuteIaw (Miscellaneotts Amertdment) Ilill, zorg havc called r". p,*ii"ipqiioo u.,a involvement in thelegislative process by trre pubric. pricewateirruusecnope,= ri,"ii.,iiip*c,,, ..us,,, ..we,,) 
are pleasecl tostrbmit a memorandum containing our views on the prnpur.,l *ui-"nt, contained in the statuteLaw (Miscellaneous Amendmcnt) Ilill, zo19.

we wcruldte grateful for an opportuniS' 10 appear before the committee to fuither deliberate withyclur member.s on our proposal and recomrnericlations.

we set out below our recolnlncndations for amend.ment to the value Added 1.ax Act, zo 13 (vAT Act,zot3) which, if adopted v*ill have thc potcntial to transform iri. r"ryri economy,

l. g Vr\T,

we support the proposed atnencltneut to secti<ln r7 (s).to the vAT Act, 2or3 to introduce paragraphs(c) and (d)' once the prr:pose<l amendtnent, ur" pur.""i, ."girte.ed pei:sons will have an opportunitlz toeither applv for a reftrnd of VA1' credits o, u .*.uit of witr,riiliir! viij (wH vAT) or utilise ir to offsetan,' tax payable' The proposed amendment is a welcomq.""" 
"ria 

ii'ir expected to a<ldress ca-sh flowchallenges cxperienced try taxpayers foilorving the intrr:cruciinn-nr-wiivar.

2. Refund of Vryl'credits rrncter special circrrnrstances

section r7 of the vA'I'Act-zor3, provides for vAl'rcfunds to registercd persons who are in a vAT creditposition as a result of making zei.o rated supplies.

However, there are othcr special circumstances in rvhich registere<I pcrsons accumulate vAT credits

Pricewaterhortsecoopers Linite.d.-puc'r'orter, watqaki way/chirorn<t Road, westlartds
P O Box 43963 - ootoo Notr.obi, Kenya
T: +254 @o)e9g 5ooo I;: +254 (zo)e9g 5oot wtutu.lttuc.com/ke

Direclors;uAkpala'scherurvol JKaboch' EKerich SKirnacra lrtMugasa TMukora AMurage F,\tuix sMut,nda pNgahu RNiorogeS O Norberl's O Nyambe0o S Okelo B Okundi K Saili M Thoithi f: Nig"llri

,.,, ri:i
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,.(t arc *ot ontitlc(l to \riu'rr:(irnrls uutlt:r Ihr: crrrrcnI Vr!l'lcgislaticltt. r\s a [c.sttlt r'lItltc rcstritrtivc

V;\'l'r.cftrncl rcgipre, ltusincsscs hitvc ct.tcotttttctetl cash tloru c[rallcngcs. We highlight llelorv srltrte ol'

thc scenari,s ,ut i.t', .nn'r.-rl;l,l;lr,s; viYt'r:retlits atrd ortr ptol"rseii amerrdment to tl'rc Vi{[ Act'

20 13.

n Vi\T crc4it o, Iiquidatign of an entity - Sorne businesses have significantlv higlr VA'f cr:edits

in t5eir vi{1. returns at thc tirrrc: of closing tlio oirelations or liquidation. ctrrreutly, lherc arc no

guideli.es on the treatment ol' sur:h VA'l'crcriits and fronr a strict interpretatiorr of the VA'l'Act'

such entities w<>ul<.l not bc entitlcd to a rcfuntl of tht: t:xctrss input Vt\T credit orving to the fact that

the credits did not arise ft'om ruaking zcro tatctl supplics'

. chang,es in market strategy - Extclnal cnviroutnental factors such as conrpetition in the

n",n.ket rnay force bitsiuesses to ,r,,rl c, chattg,t:s to their str:rtcgy and operatigrts, c'g' wlrcre a

l:rusiness changes its nrodel by cxpantling its rnitrkct outside Kcnya in a bid to grow;rnd Ecnerilte

floreign exchange. 'lhe expansion of a btlsiness's cxport market intpacts the generation oI otrtpttt

VAI as cxPoft salcs are zero raterd'

lior busincsses that have ar:curnulated VAI'cre<lits that rvotrlcl icltrally havc boen olT-sct against

futurc output VA.l, a change to-1.cro rated salcs translates to inability to utilize or app)y for a

re.fund of the historical VA'l' creclit'

, Capital investment - Businesses accrue significant VA l'credits as a result of rnajor capital

i.r,estr,cnts which can only lltt oft'set ag,ainst [irture otrtprrt Vr\.l'. ln solne lltstilllces, thtr Vr\ i' on

capital investrueuts *uy tnku up to five years to be fully utilized. In such cascs, thc businesses mav

end up with cash florv constraints since they are not entitled to refunds'

Where a bnsi,css under this situation is unable to generate sufficient outptlt tax tcl offset the in-

built input tax, either due to tl'rc operating rnoclel or other business circumstances, the VAT credit

in the company,s \rAI'rcturns rvill not be ofl.sct in tht: folcseeable future and the irnpact worrld

generally lre on the conlpany's cash flow and ability to corttintte as a going ooncern'

luluosttd r\tttt:tttltttetlt:

. In light of the abovc inr pact of cumulative.VA I crcdits, we proposc that Sectiort 17 G) of the VAT

Act,'zorg be anrcncled liy inserting the f<rllowing parag'raph:

(e) ,,rhc Chnrrni.s.sioner. is s(rtiqft-ed fhat sur:/r e.rce.s.r fo.v orisc.s/i'ont specialcfrctl,n'sf(Inces o.f the

reglisterecl;rcr.sorr'.s fr,,rluorr r,,,l the reglistcre:ir;,,;;, ha.s siylicierrtilr de,ron'st.cted thctt drre to sttch

(:ir.crrrrr.strrrcc., rrre o.*..us, irrrri'i"r ,rili, uot be. ie.cote, erl rrs crtrtptrr v!\'r.fbr a perioc! oJ'rt<tt less than

tz tnonfh.s"

,l rlt[.i [icir t ion ir n(L-tlulitr:

It is orrr view that this atncndnlcnt will address the cash flow challeng,es by businesses rvho have

sigrriticantly high vAI credits with<.rut sufficient orrtprrt VAI to offset the creclit duc to variotts factors

some of rvhich have been entttnet'atcrd above' As a rtl'srrlt o[irnproved cash flows' su<:h taxpaycrs lvill bc

ablc to unclefiake rnorc investrnents which will spur the ec<-rnotnic growth. This is in aclditi<ln to

making Kenya an attractivc investment ciestinatiln for corttpanies unclertaking significant capital

invcsttrrents.
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Conclusion

we are happy to provide additional informahion, clarification or submission to you as appropriate. wewould also appreciate an opportunity to discuss our proposal with your office.

Yours sincerely

I
I

Forl

Maurice Mwaniki
Associate Director

cc:

useCoopcr.s Limited

i

t

t
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I
I

Director - Phyllis Makau
The Parliamentary Budgetary OfEce
Protection House, roth tr'looi
Parliament Road
Nairobi
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The Clerk to the National Assembly
The National Assernbly of the Republic of Kt:nya
Kenya Parliarnent Buildings
Parliamer-rt Roac'l

Nairobi
CLERK'S OFFiCE

RE SUBMISSION OF MEMORANDUM: PROPOSED AMENDMENTS To TFIE
STATUTE LAW (MISCELLANEOU S AMENDMENTS \ BILL,2019

We act for ABDI SAID (hereinafter referrecl to as our "clicnt"), upon whose instructions wc
address you as hereafter.

F'ollowing your a<lvertisement in the local c'lailics invitit-rg the members of the public to
submit tnemorandum on the Statute I.aw (Miscellaneous Arncnclments) BllI,2019 wc wish
to submit as follows:-

1,. Islarr-ric Fiuance, commonly known as sharia compliant fir-rancing model, is onc of
tlle recogt-rised models of fir-rar-rcial systems ir-r the International Financial Services

I{egulation worldwicle.

2- 'I'he Islarnic Finance system is gcarcci tr>warcls promoting fairness and cquity in
finalrcial transactions by avoidir-rg payrner-rt of interest, what is commonly known ils
halam in the Islamic faith.

TEGIF[]VIE
1 lr ,APit ?0.t3

Our Rcf: SAB / 001 / C.OM / 2017

Your Itef:'l'BA

Date: 25t1, March 20l9
a-'.
( t,

Lo/\ v//0 h Q,\,\ fi\-
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3. The Islamic Finance systern applies to banking and insurance products in the

country. In particular, the Barclays Bank of Kenya was the first to introduce

Shariah compliant banking products. In relation to insurance, Takaful

Insurance Africa was the first Shariah compliant Takaful operator. Savings

and Credit Cooperative Organisations (Saccos) have also launchecl Shariah

compliant products in response to the growing demands from members.

4. With the growing number of Islamic finance service providers, the market has

grown which has also increased the tax base for the government to collect

revenue/ noting many persons from the Islarnic faith were previously shying

away from purchasing Islamic financial products due to tl-reir unavailability

in the Kenyan market.

5. The uptake of Shariah compliant financial products in the microfinance

sectol has l-rowever been hampered due to barriers created by the legal

regimes that exist.

6. A case in point is Section L4 of the Microfinance Act,2005 which completely

prol-ribits microfinance banks from engaging in the wholesale and retail trade

of all products including sharia compliant products.

7. We, on behalf of our client, therefore support the proposed amendment to

Section 14(1)(f) of the Microfinance Act, 2006 as this will allow microfinance

banks which are sharia compliant to engage in wholesale and retail trade.

B. This will in turn grow the customer base for such products, increase the tax

base and evenfually grow government revenue targets in terms of tax

collected from such businesses.

We appreciate your kind proposal.

Yours Faithfully
NIOROGE WACH

Diana Waititu
wa ititud iana@gmai l.corn

& COMPANY
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KPMG Advisory Services Limited
Bth Floor, ABC Towers
Waiyaki Way
PO Box:rC612 00100 GPO
Nairobi, Kenya

Telephone +254 20 2806000
Email fo@kpmg.co.ke
Website www. kpmg. conr/eastaf rica
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Private & Confidential

Clerk of the National Assembly
Parliament Buildings
Parliament Road
P.O Box 41842 - 00'100
Nairobi, Kenya

t,t, 0 o
(.r

*
L!

\\oe

\'l lY

16 April 2019

Dear Sir

Memorandum: ln the Matter for Consideration by the National Assembly of the Statute
Law (Miscellaneous Amendment) Bill, 2019

The Memorandum on Statute Law (Miscellaneous Amendment) Bill, 201g (the Bill) seeks to
make amendments to various statutes including the Value Added Tax Act, 2013 (No. 35 of
2013)(VAT Act).

The Bill proposes to amend Section 17(5) of the VAT Act to allow taxpayers from whom VAT
has been withheld to claim a refund from the Kenya Revenue Authority (KRA) where the
Commissioner is satisfied that such excess arising out of tax withheld by appointed tax
withholding agents may be applied against any tax payable under the VATAct.
It is our understanding that the Bill seeks to amend the VAT Act to provide for a taxpayer to
apply any withheld tax credit to offset any other tax liability due from them. We note that while
the proposed amendment is welcome and will have an impact in releasing the working capital
locked in WHVAT credits that would never be utilised.

Generally, WHVAT are usually significant amounts. ln light of the focus on manufacturing and
agricultural value addition as key elements of the Big 4 Agenda, it is critical that the KRA
implements a quicker and practical solution to WHVAT refund claims given the current backlog
for VAT refunds at the KRA.

One solution would be to allow taxpayers to set-off approved claims against other tax obligations
such as corporation tax, Pay As You Earn (PAYE or even withholding tax rather than waithg for
actualcash refunds. This has worked well in the past and can help to cushion businesses
against the cash flow constraints and interest costs associated with refund delays.

We have therefore summarised in the Appendix to this leter our proposal to the Bill to allow the
implementation of the above in line with the achievement of the Big 4 Agenda. We trust that our
submissions as stated above will receive a positive consideration. We are available to make
clarifications on the above submissions and to engage further at a time and place of your
choosing. ln the meantime, please do not hesitate to contact us for any clarification and/or
additional information

Yours sincerely

Director - Tax & Regulatory Seryices
ive Akora

DireclorsKPMG Advisory Services Limited is a registcrcd conrpany
and a nreorber firm of lhe KPMG netv/ork of independent
member firms affilialed wilh KPMG lnternalional
Cooperative ("KPMG lntenrational'), a Swiss entity.
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COULSON HARNEY LLP

5th Floor. West Wing. ICEA Lion Centre
Riverside Park, Chiromo Road

PO Box 10643-OOIOO, Nairobi, l<enya
+254 20 2A9 9000 | +254 709 96rt OOO

+254 20 444 8614 | +254 734 993 739
PIN No. PO51229962P l vAT No. ol9l639L

vJ !v !v.bov/ m a n s la w.c otn

Our Reference:
Direct Line:
Emoil Address:

RTH/SLMAB/2OI9 Your Reference
+25420 289 9000 Dote:
richord.horney@bowmonslow.com

TBA
23 April2019

I

The Office of the Clerk of the NotionolAssembly

Clerk's Chombers

The Notionoltusembly

Porlioment Buildings

P. O. Box 4l 842 - 001 00

Noirobi, Kenyo

For lhe kind oltention of: Mr. Mlchoel Sloloi, EBS

Yours foil

co HARNEY

iHri{ lld Il\//iEL!-:\\-, IL:II\v/ f G

I ir irij'ii 11;liil

I

CLERI('S OF'.L-ICF

CONIIDENIIAI.

vio hond dellvery ond ernoll

Deor Sirs

REVTEW OF THE STATUTE tAW (MISCELTANEOUS AMENDMENTS) Bil.r 2Ol9

We refer to the Stotute Low (Miscelloneous Amendments) Bill20l9 (ihe Bill)which seeks to omend severol
pieces of Kenyon legislotion.

We hove conducted o review of the Bill, specificolly, the omendments it proposes to moke to lhe following
legislolion:

l. the Componies Act 2015;

2. the Volue Added Tox Acl (No. 5 of 2013);

3. the Alcoholic Drinks ControlAct (No. 4 ot 2010);

4. the Wildlife Conservotion ond Monogement Act (no. 47 of 20131;

5. the Microfinonce Act (No. 19 of 2006); ond

6. the Public Finonce Monogement Act (No. l8 ot 2Ol2l

Our review is enclosed wilh this letter os Annexure 1. We oppreciole the opportunity to voice our opinions

ond commenls regording the obove legislotion ond we look fonrrord to further discussions on the some.

Pleose contoct the undersigned if you hove ony queries on the some
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April 12,2019

Clerk Of The National Assernbly,
Offlrce of the Clerk,
Main Parliarnent Buildings
P.O. Box 41842 Nairobi 00100

1 i lrn ettrg

CLERK'S OFFICE

I

Attn: Michael R. Sialai

Dear Sir,

Re: AMBNDMENT OF SBCTION t7(s) THE VALUE ADDBD TAX ACT, 2013

We refer to the above tnatter and to the invitation by the National Assembly for public
participation on the Statute Law (Miscellaneous Amenclment) Bill, 21lg (Bill Number.2l
of 2019) ("the Bill").

Specifically, we write in referenoe to the proposal to amend Section ll(5) of the Value
Added Tax Act ,2013 ("the vAT Act") as provided in the Schedule to the Bill.

Background

Kenya Power and, Cornpany Lirnited ("KPLC') the only customer of the Independent
Power Producers ("IPPs") is a withholding ("wlr) value Added 'I'ax (,,vAT,) agent
appointed by the Kenya Revenue Authority ("KRA") Therefore, KPLC is under obligation
to withhold VAT of 60/o fi'orn payrnent made to various suppliers (including suppliers of
electrical power).

Challenges

Withholding 60/o of the VAT payable to IPPs, specifically those using fossil fuels (such as
diesel), results in the accumulation of significant VAT refunds in the books of tl.rese
companies.



l'his is becausc a significant con'rponcnt o1-the total amount payablc by KPLC fbr-supply
o{'electrioity constitr-rtes fucl cost rein-rburscrrents (up to 65oh cluring peak capacity - with
tlre balance t'epresentecl by encrgy and capacity charges). IPPs incur 16oh input VA1- on
hcavy fuel oils and 8o/o VAT on autotnotive gas oil which is subseqr-rently reirlbursi:cl by
KI']LC at cost. As a result, the output VAT payable to tlic KI{A each rnonth tends to bc less
than tlre 60/o that KPI-C currently withholds directly.

'l'his locks up the casl-r flow of the IPI'}s with no prospect o1'getting a refirncl as they are not
rnaking zero-rated supplies.

Most of the therrnal powered (especially dicsel) IPPs are already in a VAT refunr1able
position as at April2019, clespite the fuct that sir.rce the re-introduction of the Wll VAT in
January 2015, they liave been operating at a very low capacity factor (in many rlsSes

minimuln), arrd thus very Iow ir-rput VATclue to urinimal fuel purchases. 'fhis position will
quickly escalate should there be an increase in operational capacity, plunging the entities
into itnpossible negative cash flow positions.

Moreovet', thc withheld VAl- l-ras resulted in accurnulated irrecoverable VAT for [Pps,
which keeps building up and which cannot be rcfur-rclecl dr-rc to lack of enabling WFJ VA1
relund provisions under the Act.

Accordingly, the IPI)s will have no choice but to pass this cost to KPLC throug6 a tariff
adjustrnent in accordance with tl-re Power Purcl-rase Agreements, which will eventually be
passecl to the final consumer - - a scenario cot-ttrzrry to the Governrnent's airn of reducing
the cost of power in order to increase competitiveness ftlr the Kenyan econolny.

ILecornmcndations

As a result of the challenges faced by IPPs an enurrerated above, we propose that
Parliatnent should create a tnechanisrn in law to address the problerrs associated with
accumulation of the VA'l' credit by IPPs. To tliis end, we support the provision that the
excess arising out of tax withl-reld by appointed tax withholding agents, rnay be applied
against any tax payable under this Act.

To this end, we support the arnendment o1'section 17(5) of the VAT Act,20l3 as contained
in the Statute Law (Miscellaneous Arnendrnent) Bill,2019 and propose thatit be enactecl
as is.



We trust you will find our recortmendation in order'. In the interim, should you need further
information or clarification, please do not hesitate to contact the undersigned.

Yours faithfull Y,

I Henry Muthanji
General Manager & CEO
Iberafrica Power Limited

Norman Wanyiri
General Manager

Gulf Power Limited

Seeman Seeman

Plant Manager

Thika Power Lirnited

Eng. Julius Riungu
Chief Executive Officer
Tsavo Power Company Limited

Lars Kjaer Olesen

General Manager

Rabai Power
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We trust you will find our rccommendation in orcter. In the interim, shoulcl you need further
information or clarification, please do not hesitate to contact tlre undersigned.

Yours faithfully,

I

Henry Muthanji
Gencral Manager & CEO
Iberafrica Power Limited

Norman Wanyiri
General Managcr

Gulf Power Limited

Seeman Seeman

Plant Manager
Thika Power Limited

Eng. Julius Riungu
Chief Executive Officer
Tsavo Power Cornpany Lirrrited

Lars Kjaer Olesen
General Manager
RabaiPower
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We trust you will filcl our t'econltlenclation irt orcler'. llr the' interim, should you neecl

flurther ilfbrmatiop or clarificatiorr. please do rrot hesitate to ootrtact the undersigned.

Yours faithfully,

Herrry Muthanli

General Matrager & CEO

I berafi'ica Power Li nr ited

Seeman Seeuran

Plant Manager

Thika Porver Lirnited

Eng. .l r"rlir"rs Riungu

Clr ief Executive Oflicer
'T'savo Power Company Limited
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Norruan Wanyiri

Ceneral Manager

Gulf Power Lirnited
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General Manager

Rabai Power

Siva K. Shankar

Ceneral Manager
'l'riurnph Porver Ceneratin,e Co. Ltcl
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y;lijil?i?ril,q,n'IJ",i?il]:r) 't''\x l{rtFtrNI)s AND AMriNr)Mr.Nr oF sBCrioN r 7(s) .r.rri

m.'f,:::iit lT::Jli::i;ii,l,:ithc 
invitatrc"': r,1'tlrc hou.sc ri:r pur,ric parricipari.. o, rrre sratLrrc r,ar,v

'l'he l)etl'olctttlr Ittstittttc'o1'l'jzrs1 
'\Ii'ica (l)i.l:z\; is thc proltssiorrar bocr1, 1'6,-rrrc oir ancr gas incrusr.r.r, in trrc L:asr

Al,ican regiorl' Presctttl;', I'lliA ,rcr,ic'slriP c,rstiturc.s'o\',ct goy,o1'zrll oil ln,irrtry piuy"r., in Kcrya. .f,cIilt J: i,,[lli],: ll:l]:i:l l?J:ll]l L:j."I,'cr 
tisc a,rr cxccrc ,cc i, rhc oir incrustry, p, o,,,ote prolbssio,rz:risr,

<,r'cje. to co,rributc to thc ir,,rr nri rc,;i;l.]i,l;,:":lXli::|,:'-*:*',:'est operations a,cl busi,ress starcrarcrs in

Ci-IrRK'S OIFICE
\1"1'N: MICIIAIIL IR. SIAt,Ar

I)ezrr Sir,

Problem Statcrncnt

-'hallcngcs

rc I;'inetttcc Act 2014 reirtt.ocltrcccl \tr"itirirtrlrlirrg Varuc Addcc[ t'ax (rt,rz) i, Kcnya ancr r.cclriir.cs withhrrtiirrqVivl'agellts to witlrliolcl6%'ol'tirc uttlt'., t'['taxaibie rulrpri., o, rrayrrcrl t, su,lrricr.s ancr r.errit trrc sarre trir.cclr'
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'lhc \zA'l' Act')Ql3 exerltlltccj u'hitc'lrct'oic.,r P.oclLrcts (r)et.or. Dicscr & I(crosc,c) fi.orr vAI. firr a,er.iorr or.
itt'cc years. 'l'hc Irinance Act 20 t(r exrerr.te.Ll tlrc crcrlpiio)., m, , 

l...l,ilJ,: ;,;_;;r, pcr.iocl ro I Sepre,rt cr. 20lti.It'stltel'ewasrlofir'thcrcxlensiott,'n'iih"tl".rrir,r-, 
r5"pic,bcr.:z0rg,,rr.*r'rit.pctr.orcu.rpr.otruct.sbccanreVatablc ttl 16oh' llowevet" tllc |ittrtt.rccr l\ct l0lti irtrocr,i.,i u.un."rsi.rar.y 
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The industry, being highly capital inteusive, has suffereci fionr seriere cash cmnch as a r-esult of a majority of its
capital beir,g held up in VAT creclit fi'om the go\/ernnrent. The law as presently wr.itten has no niechanis,r for
refund of Withholding VAT. This has slowed clown the growth o1'the inclustrl, and iprpacted the growth of the
countly's economy negatively.

Our Proposal
As a result of the challenges faced by the PiEA members, Parliament shoulcl create a mechanism in law to
addless the issue of the VAT cledits. To this end, we suppolt the amendment of Sectiop l7(5) of the VAT Act,
201 3 as contained in tlre Statute Law (Miscellaneous Amenclment) Bill, 20l 9 to allow taxpayers claim retu.cl
arising from withheld VAT.

Conclusion
We trust you will find our requests in order and we hope tliat the amendment will be fast-tracked into law. I,
the interim, should you need fulther inforrnation or clarification, please do lot hesitate to contact the
undersigned.

Yours Faithfully,

J&c',=..
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Wanjiku Manyara
General Manager
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GC RETAIL LIMITED

2ND FLooR, THE CoURTYARD, GENERAL MATHENGE DRIVE

P.O BOX 43233-001.00 NAtRoBt

6,''16 April 2019

The Clerk of the National Assem
Office of the Clerk
Main Parliament Buildings
Parliament Road

Nairobi
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Dear Sir,

REQUEST FOR PUBLIC PARTICIPATION _ WITHHOLDING VAT REFUNDS
5TATUTE LAW (MISCELLANEOUS AMENDMENT) BILL (NATIONAL BILL NO.

g Lr're..1 e,-,

21 OF 2019)

We refer to the above matter

We submit this letter in support of the proposed amendment to Section 17(5) of the Value Added Tax
(VAT) Act as set out in the statute Law (Miscellaneous Amendment) Bill 2019.

Background

GC Retail is a company registered in Kenya. lt has undertaken the construction of a mall situated along
the Thika Superhighway, which mall has been branded, Garden city Mall. The mall which was officially
opened on 28th May 2015 has over one hundred defined spaces which have been rented out as shops
to various tenants for commercial activities.

The mall was constructed at a cost of approximately KShs.4 Billion and at present GC Retail is carrying
asignificantlnputVATcreditofapproximatelyKShs.400MillioninitsVATReturns. Notingthatthe
mall is offering commercial rental space, GC Retail charges VAT on the rent supply, which VAT is offset
against the lnput VAT credit over time.

Appointment of VAT Withholding Agents

The Finance Act, 2016 introduced the provision for the appointment of VAT withholding agents via an
amendment to the Tax Procedures Act, 2015 through Section 42A which subsection (1) states: -

"The Commissioner may appoint o person to withhold six per cent of the taxable volue on
purchasing taxoble supplies ot the time of poying for the supplies and remit the same directly
to the Commissioner."

The Commissioner has so far appointed forty-five of the tenants at the mall as withholding VAT agents.

The Finance Act,2077 subsequently amended Section 42A of the Tax procedures Act, 2015 by
introducing a new subsection (4A) which states: - -\-

"The Commissioner may ot ony time exempt ony supplier from this section if
such supplier hos sufficiently demonstrated that due to the

,3Jr 1.,. [.c'
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the oppticotion of this section, he is going to be in o continuous credit position t'or o period of

not less thon twentY-t'our months."

ln this regard, the forty-five tenants do not pay to GC Retail all the VAT charged due to their appointed

withholding agent obligation. As such, the output VAT collected by GC Retail is less than its claimable

position (input VAT). This perpetual credit position arising from high input taxes owing to the withheld

VAT has subsisted for a period exceeding twenty-four months.

We are unfortunately unable to seek a refund of the excess input tax, as the excess credit does not

arise from zero rated supplies, which is currently the only qualification for the application for refund of

excessinputtaxasprovidedunderSectionlT(5)oftheVATActNo.35of 2013. Weanticipatethat

more of our tenants will be appointed as withholding VAT agents by the Commissioner and as such the

VAT credit offset previously anticipated will take much longer to materialize..This has had a direct

adverse impact on our business and cash flows'

The Kenya Revenue Authority (KRA) issued guidelines ("Guidetines to Toxpoyers on Exemption from
Withholding VAT") on 14th Decembe r 2O!7. We made an application for exemption in accordance

with these guidelines and are pursuing the same with the KRA.

The Proposed Amendment

Once amended, Section 17(5) will read as follows: -

"Where the amount of input taxthot may be deducted by o registered person under subsection

(1) in respect of o tox period exceeds the amount of output tox due t'or the period, the omount

of the excess sholl be corried forword as input tox deductible in the next tox period:

provided thot ony such excess sholl be poid to the registered person by the Commissioner

where -

o)

b)

c)

d)

the Commissioner is sotisfied thot such excess orises from moking zero-roted supplies;

ond
the registered person lodges the claim for the refund of the excess tox within twelve

months from the dote the tox becomes due ond poyoble; or

the Commissioner is satisfied thot such excess orises from tox withheld by appointed

tax withholding agents;
the commissioner is sotisfied thot such excess orising out of tox withheld by

oppointed tox withholding agents moy be apptied ogainst ony tox poyoble under this

Act."

The Statute Law (Miscellaneous Amendment) Bill 2019 seeks to introduce the paragraphs in bold

above. The effect of the proposed changes will be to enable taxpayers on whom withholding VAT has

had a negative cashflow impact, such as GC Retail, seek a refund for the VAT that is withheld by

appointed agents from the Commissioner for VAT.

Conclusion

We write this letter in support of the proposed amendment as it will have a direct impact on our

investment and in response to the call for public participation on the Bill as published in the local

dailies.

Please feel free to come back to us should you require any clarifications

2
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Yours faithfully,

Antony Kambiriri
Finance Director
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April 12,2019

Clert Of The National Assernbly,
Office of the Clerk,
Main Parliament BuiIdings
P.O. Box 41842 Nairobi 00100

(i)\ \,3' Ir >s
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Attn: Michae[ R. Sialai

Dear Sir,

Re: AMENDMEN'I'olt sECT'toN r7(5) THE VALUE ADDED TAx ACT, z0t3
we refer to the above tnatter ancl to the iniritation by the National Assembly for public
participation on the Statute Law (Misceilaneous Arnendment) Bill, 2019 (Bilt Number 2l
of 2019) ("the Bill").

SpecificallY, we write in refercnce to the proposal to amencl Section l7(5) of the Value
Added Tax Act ,2013 ("the VAT Act") as proviclecl in the Schecltrle to the Bill.

Background

Kenya Power and Comparry Limitecl ("KPLC") the only customer of the Independent
Power Producers ("lPPs") is a withholcling (,,w1{,) value Aclded -fax (,.vAT,) agent
appointed by the Kenya Revenue Authority ("KRA') Therefbre, KpLC is uncler obligation
to rvithhold VA'f of 6Yo frorn payment uracle to various suppliers (including suppliers of
electrical power).

Challenges

Withholding 6% of the VAT payable to IPPs, specifically those using fossil fuels (such ar;
diesel), results in l.lie accumulation of significant VAT refunds ip the books of these
companies.
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'l'ltis is bccause a sigpillcant collltonent ot'tlte total alttoLrr-rt payablc by KPL(l tilr strpply

ol'clectric:it),corrst'tLrtcs fitel cost rcirrhrrrscrnents (Lrp tct 650/o clLrring peak capacity - r'vith

thc balrutce rcpl'csenLccl b;,crl1s;'111, ancl capacitr,'crhtrrges). lPPs inctrr l(r%r, inllrrt VA'f oir

lteayy fuel gils iutcl ii7, VAl on zlutolllotivcr gas oil rvhich is subseclttetrtlv t'eitrltrr-rrsccl b1'

KPLC nt oost. As a result, rlic. or-rtltrrt VA'l'parvablc to the KRA cach ltrtltrth tellcls to lre lcss

than the (r91, tlrat KPL.C. cttrt'ently rl'itltholcls clirectly.

'flris Iocks up thc cash llor.r,ol'tl-re ll'Ps with no prospect of getting a t'eliutd as they'al'e llot

nral<i ng zero-r'atecl supplies.

M6st oI the therrnal powereci (e,sltecially cliesel) lPPs are alreacly in a VA't refirrrclablc

position as trt April 2019, clespite thc fact that since tl-re le-introdtrction of'the WI-l VA'l'in

.lanuary 2015, they have l'reelt operating at zr very lorv capacity fhctor (in rnarly curses

nrininir-rm). and rlrus 1zg1'1, l1ryl, inltut VA'l'cltrc to ntittinral ltrel purchases..fhis positiorr rl'ill

quickly escalate shoulci there lre an incrcerse irt opet'aLiottal caltz-tcity. plLrnging the entities

into irnpossi[rle ncgative cash flttrv ltositiorts.

Moreover. the u,ithhcrlcl VA'l' has resultecl irt accutntrlatecl it'recoverable VA'l- fbr IPPs,

u,hich keeps br-rilcling u1t ancl which cannot be reltttrcled cltte to lack o1'enabling Wll VA I
reli.rnd pr'ovisiotrs Ltnclet' the Act.

Accordingly, the IPPs will have no choice but to pass this cost to KPLC'thror-rgh a tarifl

acljustmer-rt iu accorclancr. with the Pou,er Purcltase Agreetnents, which will evertlrrally be

passecl to the final consutrer - a scenario contrary to the Governnlent's ainl of reclucing

the cost of ltclrvcr irr olclcr to increasc conrpetitiverless fbr the Ketlyan ecolloltly.

Ilecom rnentla tions

As a result ol't|e challenges l'acecl by ll)Ps an enuntel'aled above, \^/e propose that

Parlialrent sh<l-rlcl creatc a nrechanisnr in law to address the probletris associatecl with

accurnulation o1'' the VAI' credit by IPPs. To this ettd, we support the provision tlrat the

excess arising out ol'tax rvithhelcl try appointed tax u,ithholding agents, trtay bc appliecl

against an1, tar payattle uucler this Act.

To this encl, rvc support the amenclment of Section I 7(5) of the VA'l' Act, 201 3 as cotttaitre<l

in the Statlte Larv (lvliscellaneous Arnendrtrcnt) Bill,20l9 and propose that it be ctractecl

as is.
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we trust you will find our recommerlclation in orcler. In the interim, shoulclyou need further
infbrmation or clalification, please clo not hesitate to contact the unclersigned.

Yours faithfully,

I Henry Muthanji
General Manager & CEO
Iberafrica Power Limited

Norman Wanyiri
General Manager
Gulf Power Limited

Seeman Seeman

Plant Manager
l'hika Power Limired

Eng. Julius Riungu
Chief Execntive Officer.
Tsavo Power Company Limited
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Lars Kjaer Olesen
General Manager
Rabai Power
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April I2, 2019

Clcrk Of Thc National As.sernbl1,,
Office of tlre Clerk,
Main Parlianrent Rui lclings
P.O. Box 4tB4Z Nairobi 00t00

Attn: Michacl R. Sialai

Dear Sir,

Bacltground

Challcnges

Ilc: AMENDMEN',' oF strc,roN r 7(5) THII 
'ALIJIT 

ADDED TAx ACT, z0I3
we refer to l"he above mattet'and to tlrc irrvitario, by the National Assenrbly for: publicparticipation on thc statute Law (Miscellaneous Arnendment) Bill, 20lg (Bill Nunrber 2lof 2019) (,'rhe Biil").

specifically' we write in reference to the proposal to anrencl Section l7(.5) ol.the valueAdded 'l'ax Act ,2013 ("the vAT Act') as providecl i, the Schcdule to the Bill.

I
i

I

r

Kenya Porver ancl conrpany Lirnite d (KPLT') the only customer of the IndependentPower Producers ("Ipps") is a witrrr:orcring (,,w1{,) vuiu" Addea .rax (,,vAT,,) agentappointed by tlre Kenya R.evenue Autl:ority ("KlrA")'l'l.,erel..,re, I(p].cl is uncler obligationto witlThold VA',l'ol'60/n I'rom paymenl nracle ro various suppliers (including suppliers ofelectl'icnl power).

withholdin g6Yo ol tl^rc vAT payable to lPPs, specificauy thosc using fossil f,els (such asdiesel), resttlts in the accumulation of significant VA| r.ef*ncls irr the books of thescconrpanies.
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'l'his is becattse a sigrtificaltt cottrPonent of the [otal anror-rnt lrayatlle by I(pLc lirr..sLr,plyol'electricity cortstittttcs lirel cost.eir,bu.scrre,r.s (uJr Lo (tf%orlrrr.i,g pcak ca;:.city - wit^tltc balarlcc |e[)l'cselll"c(l by cnelgy ancl capracity clrar:gcs;. Il)Ps incur l6% inpurt VA-l,orrlreavy lilel oils arlrl 8%vA'1' on autornotivc gas oit wnicn is subseqtrently r.einrbursccl byKI'}l'c at cost' As a t'esult, tlte outp.t vA't'payablc to tlre l(RA eaclr,rortlr terrcls t, be lcssthan tlre 6Yo tr'tztt I(pLC cu'r'e.try witrrrrorcrs,ti,".try. 
-'-

'l'lris l,clcs Lrp Lltc caslt fi.rv.t'thc IPI'js with ro p,ospcct.iigetting ar rer1nd as trrey ar.c notnraking zcro-r.atcd suppl icrs.

Most of tlte Iltet'ttral porvcrc<l (cspccially diesel) Ipl)s ar.e alreacly in a VA.l. rclunrlablepositiorl as at APril 20lg,clespitc tlrc l'act that since tlie 
'e-intr-ocluctio. of the wl-l \zA,r,inJanttaty 201'5' they hzrve beett ope.ati,g at a very low capacir.y ract.,r.(in nr.ny casostt-tittitnLtttr)' artcl tltus vel'y low inpuL VA'l'clue to nrininral firel prrrchascs. l-hi.s position rvillquickly escalate shotrlcl tltere be att ittc.ease i, ope,ational c,apacity, pl,nging t,e cntitiesinto inrpossihlc ncgativc caslr flow positiorrs.

Mot'eo'er' [he wjthlreld vA'l' has .esultccl i, accunrulirted ir.rcc,r,erzrble vA,l- fbri lplrs,which keeps builclirrg it;r ancl whiclr can,oI bc refL,clecl drre to lack.i.cna'ling wl-l vAT.rellntl pl'ovi.siorr.s rrndr:1. thc Act.

Accorrlirrgly' tlte Il)Ps will havc n. choice but t. pass tr)is cosr to KPLC througrr a rar.iffad-jtrstrrrent in accor'<Jatlce wilh thtr p6vvsv Purchasc Agree,rent.s, wlrich will eventually bepassed to tl-re final consttlllel'-- a sceltario co,trary tJ the co,cr-rrrle.t,s ainr o1"r.educi,gtlre cost ol',owe. in orrlcr to i.rcreasc co,rpetitiverress lbr.trre I(er11r6111 ecororly.
Ilecolnnrencla tion.s

As a tesult ol thc cltallertges iacecl by II)Ps an e.Lr)ler.ate(l ubrve, we prop()rie thatPal'liatttetlt slloulcl creatc it tttccha,isrrr in larv to arlclr.ess the problenrs associatccl witlr
"tccuttttrlalittn 

,l'the VA'f c'cclit by IPPs. 'I'o this cucl, we support trre pr.ovisiorr that theexcess arisi.g otlt of tax withhclcl by appoinl.ed tax witrrrrorcring agents, ,ray bc apllriecragains( an! tax payable unclcr.tlris Act.

To tlris etl<l' we strppo.t the atnenclrrent ol'se<;tion I 7(.5) of'tle VA1 Act, 20I 3 as co,tainccl

I li" 
Statute Law (Miscellar:eous A,renclnrc^t) Ilill, 20tg ardpropose rhat it be cnacrecl

i



we trrst yotl will frnd our recomtnenclation in orcler. In the inter.irn, should you neecl furtlrerinfornration or clarification, please clo not hesitatc to contact tlre u,dersigned.

Yours fairhlirlly,

){
I

lJenry Muthanji
Gencral Manager & CEO
Iberafrica Power Limited

Norman Wanyiri
Gencral Managcr
Gulf Power. Linrited

Lars Kjaer Olesen
General Manager.
RabaiPower

Secman Seeman

Plant Manager
fhika Power Limitecl

[ng. Julius Riungu
C'hief Ilxecutive Offi cer
'l'savo Powcr Conrpany LinritecJ
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MEMORANDUM OF' THE PARLIAMENTARY SERVICE
COMMISSION TO THII NATIONAL ASStrMI}LY

DBPARTMENTAL COMMITTEIi ON FINANCE AND
NATIONAL PLANNING ON THE STATUTE LAW
(MISCELLANEOUS AMENI)MENTS) BILL, 2O7g

l' J'he statute Law (Miscellaneous) Arnendments Bill, 2019 was published o'29tr' March 2019. l'he National Assernbly then called upon the public to giveits views on the Bill via an aclvertisement placecl in the Daily Newspapers on
1Otr' April 2olg. By a letter clatecl z*'r.z,;; ;oiil; clerk of the NationalAssernbly invited the Parliatnentary service comrnission to meet with theNational Assernbly Departrnent cornmittee on Finance and NationalPlanning to give its views on the proposal to amend section 2(1) of thr:Public Finance Manageurent Act, 20-12 at a rneeting to be held on FLiday, 3,,1May 2019 .

2' fhe Speaker of the National Assernbly/chainnan, parliamentary Servict:commission directed the ljinance committee of the cornmissio, tcrrepresent the Cornrnission ett the rreeting with the National Asse*rbly,

iI b 
Departlnent Cotnmittee on Irinance and National planning. This

ifuL T:'"o|ondurr]. 
is therefbre prepared by the Finance cornrnittee of the

"t ) Lollllnlsslon In response to tl-re invitation letter of 2rd May Z0lg and thedileotions of the Speaker of the National Assernbly/chainnan, parliarnentary
Servicc Cornrnission.

3' Article 93 of the Constitution of Kenya,20l0 establishes the parliarnent of.Kerlya which consists of the Nationai Assernbly and the Senate. Article 94of tl-re Constitution then vests legislative rllaking authority in parliar,ent.
Article 95 of the Constitution then sets or-rt the role of the National Assernblywhich includes representing the people in the constituencies, legislation,
budget tnaking, exercising ou".right over State organs and approvingdeclarations o1'war and extensionr of .tut"s of emergency. Article 96 of t6econstitution provides for the role ol'the senate which inclucles representing

lll)irgir
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thc cot-tnties, participaLing ilr the law makir-rg function of Parliament'

cletermining the allocation of, r-ratiolal revenue amolg the counties and

participating ir-r the ovcrsight o1'State Officers'

Article l2j of t6e Colstitgtion establishes a single Parliatneutatry Service

Cornrnissior-r lbr thc Parliatncntary Service that is rcsponsible for the

provisior-r of such services ancl facilities to ensllre the efficient and eflective

hrnctioning of Parlian-rent. The Parliamentary Service Commission is

comprised of the following:

(a)'lhe Speaker of tl-re National Assernbly as chairperson;

iUjs"u..rrrepbers appoir-rtecl by Parliarnent fiom among its tletrrbers of

whom-
(i) Four shall bc nominated eqr-rally from both Llouses by tlie party or

coalitior-r ol'parties fblnilg the national government, of whorn at

least two shall be women; and

(ii) Three nominatecl by the parties not forrning tl-re national

governlxent, at least one of whorn shall be nominated from each

Ilouse and at least one of whorn shall be a woman; and

(c) One man ancl one wolrlan appointed by Parliarnent fiorn alnong persons

who are experier-rcecl in public affairs, but are not t-netnbers of Palliamcnt

(ct)'fhe vice-chairperson is clected fiom among the above seven (7)

Members of Parliament.
(c)'fhe Clerk of tl-re Senate is the Secretary to the Commission'

It is important to recall tl-rat prior to the year 2000 there was no

Parliarnentary Service Commission and Parliament relied on the Office of

the President to provide it with services and f,acilities. This was an

unl.ortunate situation which led to Parliament not being properly facilitatecl

to perfbrrn its constitutional duties and further infi'ir-rged on the principle of

separation of Powers.

The Parliarnentary Service Comtnission was established by an artendtnent to

scctiort 45 of the former Constitr-rtion of Kenya in the year 1999 and

operation alize<lby the enacttttent o1'the Parliarnentary Service Act in 2000'

'fhe Cornrnission has been re-established by Article 121 ol tl-re ConstitLrtion

ol'Kcnya, 201 0.

5

6
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7. Tl-re Parliarnentary service is orgar-rized into the following_

(a)'fhe National Assembly Service which is responsible fbr the provision of
services and facilities to the National Assembry;

(b) fhe Senate Service wliich is responsible for the provision of services and
facilities to the Senate;

(c) The Parliamentary Joint Services which is responsible for the provision
of services and lacilities to both Flouses of Parliament that ar.e cross-
cutting in nature and whose duplication in each I-Iouse would not be
prudent use of resources;

(d) The Centre for Parliamentary Studies ancl fraining which is a semi-
autonomous institution respor-rsible for the provision of training services
to Members and staff of Parliarnent and the Cor,rnty Assernblies.

B' Following the prornulgation of the ne\ / Constitution, the Clerk of tht:National Assernbly continuecl zls the Accour-rting Officer for tht:
Parliarnentary Service Cotnmission r-rntil tlie appointrnent of a Clerk to the
Senate/Secretary of the Parliamer-rtary Service Comrnission as thc:
comrnission's sole Accounti'g officer i,, July zo13.

9' As the realities and challenges of rnanaging a bi-cameral parliarnent became
apparent, tl-re Parliatnentary Service Cornrrission becarne concernecl that the
activities o1' the National Asser-nbly required the approval, and were
accounted for, by the Clerk of the Senate despite the fal that the National
Assernbly had its own Clerk appointed under Article 128 of the Constitution.
The Cornmission therefore consiclers that tlie most appropriate manner of'
handling the issue is to have thc law provide that the Cabinet Secretary in
the National Treasury shall clesignate as an accounting officer such other
officer in the parliarnentary service as the Cornrnissiop m1y resolve.

10'The National Assernbly in2014 arnencled section 2(l) of rhe public Finance
Management Act to have two Accor-rr-rting Officers with the Clerk of the
National Assernbly being the additional Accounting officer.

I l.The Comurissior-r has taken the considerecl view that to enhance service
delivery it would be more appropriate that those services provided jointly
and equally to the Houses be uncier thc accor-rnting supe.intenclence of an

l99,ountlng officer or Accounting of1rcers as the Pailiarnentary Service
Comrnission rnay deem necessary.

J
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l2.lt is important to note that section2(I)(c) of the Public Finance Management

Act provides that the accounting officer ir-r the case of the Judiciary is the

Chief I{egistrar ol'the Judiciary. The Judicial Service Commission therefbre

informs the Cabinet Secretary in the National T'reasury who is the holder of

the office of Chief Registrar of tl-re Judiciary for purposes of forrnal

appointment of the accot-tnting officer for the Judiciary.

l3.In respect of the national government, the Cabinet Secretary in the National

Treasury designates in writing accounting officers for the various national

government entities ancl ensures that there is an accounting officer in each

national governtnent entitY.

14.The Commissiol is convinced that the proposed amendment to section 2(1)

of the Public Finance Management Act shall enhance service delivery as

well as accountability and responsibility in the adrninistration of Parliament.

15.The Parliarnegtary Service Cornmission therefore supports the proposed

amendment.

I

t!,'ill
,-:af-

HON. ADAN KEYN , MP,
CHAIRPERSON, COMMITTEE ON FINANCE,
FOR: ARLIAMENT ARY SERVI CE COMMISSION.
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Double Taxation Agreement
- Kenya and lV]auritius
The High Courl recently determined a petition filed
by The Tax Justice Network-Africa ("TJNA") against
the Double Taxation Agreement ("DTA") between
Kenya and Mauritius. The TJNA is an independent
international network involved in research, analysis
and advocacy on international tax on financial
regulation among others. The TJNA challenged the
manner in which the DTA was ratified on 23 May
2014 and raised perlinent tax issues.

The Petition
The petition was filed on 3rd October 2O14 against
the Cabinet Secretary for National Treasury,

The Kenya Revenue Authority, and the Attorney
General ("respondents"). The TJNA challenged the
constitutionality of the DTA and its nature of deflating
Kenya's ability to raise tax revenues. The TJNA
argued there are loopholes enabling the multinational
entities operating in Kenya to shift profits from
Kenya to tax havens through Mauritius. The petition
focussed on:

The ratification process: The TJNA argued that the
respondents failed to subject the DTA to ratification
in line with the Treaty Making and Batification Act,
2012 which require treaties to be approved by the
Cabinet and Parliament. As a result, the respondents
contravened the Kenyan Constitution in the manner
the DTA was ratified.

Withholding tax on interest and royalties: The
TJNA disputed the withholding tax on interest and
royalties provided by the DTA at the rates of 10%;o in

comparison to the current applicable rates of 15%
and 2O%o respectively. Their submission was that

Kenya's tax base will be adversely affected if the
DTA is operationalised in its current state.

Taxation of other income: The TJNA submitted that
the DTA reserves taxing rights to the resident state

on other income not mentioned under the specific
articles. As a result, withholdlng tax on services,
management fees, and insurance commissions
among others is reduced from the current 20% lo
o%.

Depriving Kenya tax tevenues: The TJNA
submitted that the DTA will deprive Kenya tax
revenues by allowing the foreign investors to buy
the Kenyan companies through Mauritius holdlng
companies thus dodging Kenyan tax through round
tripping of their investments. They also argued
that the DTA will aid tax avoidance on payments of
dividends to foreign investors through share buy

backs options.

The DTA does not comply with the United Nations
("UN") and the Organisation for Economic
Cooperation ('OECD) models with respect to
Capital Gain Tax on gains realised from sale of
shares and reduces CGT from the current 5% lo 0%o

thereby adversely affecting the Kenyan tax revenues

Tax sparing: The TJNA submitted that the DTA

allows tax sparing which enables Mauritius based

entities tax credits for Kenyan tax reduced or waived
as a tax incentive.

Termination of the DTA: The TJNA argues that the
DTA does not require mandatory arbitration and
restrlcts its termination until after the fifth year.

I
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The Government's Response
The government submitted: the DTA was negotiated
within the provisions of the law; the rnain objective of
the DTA was to attract foreign investment: taxation
of services and management fees provided under
taxation of Permanent Establishments; CGT was
suspended during the time of negotiations; the DTA
provides mechanism of resolving disputes including
mutual agreement; the DTA underwcnt the necessary
approvals as demonstrated to the court; ancl the DTA
was not subject to Ratification as stipulated by the
Treaty Making and Ratification Act, 2012.

The lssues for Determination
Subsequent to hearing the parties, the High Court
cstablished issues for determination to be: whether
the making of the DTA violated the Constitution; the
laws governing making of DTA's; and whether the
petition was merited.

Given the approach adopted by the High Court, the
petition would have been dismissed safe for the
Legal Notice 59 not being tabled in Parliament as

required by the Statutory lnstruments Act 2013.

It is clear that the TJNA raised underlying pertinent
tax issues with views inclined towards the
recommendations given by the OECD in relation
to tacklirrg the Base Erosion and Profit Shifting
('BEPS'). Whereas the Government's objective is to
attract the much sought foreign direct investments,
the relevant institutions need to be well inforrned of
the tactir:s used by tax havens in negotiating harrnful
treaties.

The court ruling will act as a reference point in

ratification of DTAs in future and the relevant
institutions will be required to regularize Legal Notice
No. 59 in line with the Statutory lnstruments Act
2013 for the DTA to be effective.

Court Ruling
The Hlgh Court ruled that; TJNA failed to
demonstrate how the Constitution was violated by
the respondents with respect to ratification of the
DTA; the DTA underwent some form of Ratification
and was approved by the Cabinet as demonstrated
by the respondents; TJNA did not show the
specific law requiring the Parliament's involvement
in the process of making or entering into bilateral
agreements; and the petition lacked merit on the
issue of constitutionality.

However, the Judge ruled that the Legal Notice No.
59 is a Statutory lnstrument which ought to have
been tabled before the Parliament for scrutiny within
seven sitting days after its publication in line with the
Statutory lnstruments Act 2013. The fact that it was
not tabled in Parliament, Legal Notice No. 59 was
declared to be ineffective and void in accordance
with the Statutory lnstruments Act 2013.

Our Views
The Legal Notice No. 59 which gazetted the DTA
was rendered futile and void as it was not tabled in

Parliament as provided by the Statutory lnstruments
Act 2013. lt is worlh noting that the Judge did not
give a ruling on the underlying tax issues raised by
the TJNA and restricted his ruling on the legality of
the process followed in ratifying the DTA. The Judge
ruled that the DTA underuruent through some form
of Ratification to the extent of gazettement and the
process was considered to be compliant with the
applicable law.

VAT - Automated Verification
o1' Returns
The KBA issued a public notice on 29 March 2019
concerning the VAT Auto Assessment commonly
known as the VAA.

The notice informed taxpayers of improvements
made on iTax VAT return verification module following
various engagements with the stakeholders.

The module cross-validates invoice details in the

buyers' and sellers' VAT returns then generates
inconsistencies. The affected taxpayers are required
to resolve the inconsistences within a given period

from the date of notification.

The taxpayers affected by January 2018 VAA have
been given 60 days from 29th March 2019 to resolve
the identified inconsistencies to avoid disallowing of
input VAl- claimed.

As highlighted in our Tax Alert issue no 1 of 2019
and Taxl1ler! issue No. 6 of 2018, this exercise will
continue and it is paramount for taxpayers to stricily
follow the guidelines given by the KRA while filing
their VAT returns.

The move ls parl of the KRA's efforts in promoting
tax compliance and eradicating instances where
taxpayers claim fictitious input VAT.

We recommend the affected client to proceed and
file amended VAT returns and in the event iTax
generates errors, then the same will be filed at the
KRA's back office.
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Please feel free to contact us for assistance with
VAA related issues.

Withholding VAT Refunds
The Statute Law (Miscellaneous Amendment)
Bill,2019 that was published on 29 March 201 9
proposes to amend Section 17(5) of the VAT Act,
20'13 by introducing Withholding VAT refunds.

Many suppliers who have their customers
appointed as Withholding VAT agents have
ended up being in VAT credit positions. For some
suppliers, the VAT credits are accumulating
very fast due to the nature of their businesses.
Currently, VAT Act, 2013 and the Tax Procedures
Act,2015 [fP{ do not have an explicit provision
on refund of withheld VAT, a fact that Kenya
Revenue Authority (KRA) has been relying on
and not processing any VAT refund applications
resulting from Withholding VAT. ln actual sense,
VAT credits resulting from Withholding VAT amount

to overpaid tax which should be refunded to the
suppliers in accordance with the Section 47 of

the TPA. Unfortunately, VAT refunds arising from
Withholding VAT have not been processed in

accordance with Section 47 of the TPA. Through
the Finance Acl 2017,Section 42A of the TPA

was amended to give the Commissioner of KRA
powers to exempt suppliers in continuous VAT

credit positions for over twenty four months from

the Withholding VAT provisions. Some suppliers
have managed to secure these exemptions which
have enabled their customers who are appointed
as agents not to withhold VAT when making
payments to them. However, these exemptions
approvals from KRA take a long time to be
processed which has frustrated many suppliers
because it affects their cash flows.

The proposed amendment is commendable if
passed into law by the National Assembly as it will
have given a clear legal provision for VAT refunds
arising from Withholding VAT.

I

I

For more information or assistance with this matter or any tax advisory related matters contact us:
Michael Mburugu, Partner, James Mulili, Director, Joseph Mwavua, Manager,
mmburugu@ke.pkfea.com jmulili@ke.pkfea.com jmwavuaoke.pkfea.com

fel +25420 427000O +254732 144 000

PKF Kenya is a member firm of the PKF lnternational Limited family of legally independent firms and does not accept any
responsibility or liabillty for the actions or inactions of any lndividual member or correspondent firm or firms.

Thls newsletter is written in general terms for guidance only and is not a substitute for professional advice. Whilst every care
has been exercised in ensuring the accuracy of information contained herein, we will not accept any responsibility for
errors or omissions or for any action taken, or refraining from action without appropriate professional advice. This
newsletter is for the exclusive use by the clients of PKF and its assoclates and no part of it may be reproduced
without our prior written consent.

PKF Kenya: Your Trusted Business Advisors and Strategic partners O
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newspaper advertisement

t

I
l

I
ir

I

I

1

I

l
l

I
I

I

t(

I

I

I

I

I
2lPage



I

CHAIRPERSON'S FORE,\ryORD

On behalf of the Departrnental Cornrnittee on Sports, Cultr:re and Tourism
and pr-rrsuant to provisions of Stzrnding Order 2O7 (6), it is rny pleasant
privilege and honor to present to the Justice and Legal Affairs Corntnittee
the report o1' the Committee on its considerations of the Statute Law
(Miscellaneolrs Arnendments) Bill, 2019. The Bill was committed on 3'd
April 2019, and it is on this basis that the Committee rnakes this report
pursuarnt to Standing Order 727.

Tlre Statute Law (Miscellaneolrs Arnendrnents) Bill, 20l9 (National
Assernbly Bills No. 21) was published on29tt'March, 2Ol9 and underwent
lrirst Reading in the National Assembly on 3'd April, 2019. Afler First
Reading, the Bill was colrlmitted to relevant Departmental Cornmittees for
review and reporl to the Flouse pursuant to the provisions of Standing Order
216(s)r.

Tl-re National Assernbly tl-rrough local daily newspapers of I Otl'April, 2Ol9
invited the public to make representations on the Bill. Metnbers of the public
either inclividually or representing institntions and organizations subrnitted
lnemoranda which the Cornmittee took into accor-rnt while reviewing the
Bin.

-fhe Cornmittee held a total of one sitting considering the Bill. The
Cornrnittee consiclered and unanirnously adopted its report on 3Oth April,
2079. Minute of the sitting of the Cornrnittee on the review of the Bill is
annexed to this report.

Tl-re Committee considered amendrnents to the Tourism Act (No. 28 of
20ll) in the Statute Law (Miscellaneous Amendrnents) Bill, 2Ol9 (National
Assembly Bills No. 21).

I wish to appreciate the Cornmittee Mernbers for their valuable contributions
in the consideration of the Bill. I also wish to thank the Speaker and Clerk
of the National Assernbly for facilitating the Cornmittee during the process.
Lastly, I thank the Committee's secretariat for their diligence in providing
technical and logistical support to Committee.

"y rL ,l Vkt !)( l1Signed Date

HON (DR.) VICTOR K. MUNYAKA. M.P.

CHAIRPERSON, DEPARTMENTAL COMMITTEE ON SPORTS,
CULTURE AND TOURISM
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PART 1

1. PREFACE,

1.0 Mandate of the Committee
The Departmental Committee on Sports, Culture and Tourisrn is one of the

fifteen departmental committees of the House established pursuant to
Article 124 of the Constitution of Kenya 2OlO and Standing Order 216 of
the National Assembly and mandated to-

(a)Investigate, inquire into, and report on all matters relating to the

mandate, management, activities, administration, operations and
estimates of the assigned ministries and departments,'

(b)Study the progyams and policy objectives of ministries and

departments and the elffectiy,eness of the implementatton,'

(c)Study and review all legislation reiferred to it,

(d)Study, asse,ss and analyze the relative success o/'the ministries and

departments as measured b-y the results obtained as comf)ared with
their stated objecttves,'

(e) Investigate and inquire into all matters relating to the as.signed

ministries ctnd departments as they may deem necessary and as may

be referred to them by the lfouSe ,'

(f) Vet and report on all appointments where the Constitution or any law
requtres the Ncttional Asse,mbly to approve, except those under

Standing Order 204 (Committee on Appointments); and

(g)Make reports and recommentlations to the l{ouse as oifien as possible,

including recommendation of proposed legis lation.

The Departmental Committee on Sports, Culture and Tourism oversights

the fol lowin g Mi ni stries/Departments/Agencies :

1 . State Department of Sports Development

2. State Department of Heritage; and

I

I

I

I

I

I

I

I

3. State Department of Tourism

4l?age
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1.1 Committee Membership

The Committee comprises the following Honourable Members-

The Hon. (Dr.) Victor l(ioko Munyaka, M.P.

Member of Parliament fbr Machakos Town Constituency

Chairperson Departmental Committee on Sports, Culture and Tourism

Jubilee Party

The Hon. (Dr.) I(orei Ole Lemein, M.P.
Mernber of Parliament for Narok South Constituency

Vice-Chairperson Departmental Committee on Sports, Culture and
Tourism

Jubilee Party

The Hon. Christopher Omulele, M.P.
Member of Parliament for Luanda Constituency

Member Departmental Committee on Sports, Culture and Tourism

Orange Democratic Movement Party (ODM)

The Hon. (Dr.) Christine Ombaka, M.P.

Member of Parliament for Siaya County

Member Departmental Committee on Sports, Culture and Tourism

Orange Democratic Movement Party (ODM)

The Hon. Cyprian I(ubai Iringo, M.P.

Member of Parliament for Igembe Central Constituency

Member Departmental Committee on Sports, Culture and Tourism

Jubilee Party

The Hon. Jones Mlolwa, M.P.
Member of Parliament for Voi Constituency

Member Departmental Committee on Sports, Culture and Tourism

Orange Democratic Movement Party (ODM)

l
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The Hon. Daniel Wanyama Sit:rti, M.P.
Member of Parliament for Webul/e West Constituency

Member Departmental Committee on Sports, Culture and Tourism

Jubilee Party

The Hon. Benard Masaka Shinali, M.P.
Member of Parliament for Ikolornani Constituency

Member Departmental Committee on Sports, Culture and Tourism

Jubilee Party

The Hon. (Prof.) Jacqueline Oduol, M.P.
Nominated Member of Parliarnent:

Member Departmental Comrnittee) on Sports, Culture and Tourism

Orange Democratic Movement Party (ODM)

The Hon. (Dr.) Tecla Chebet Tum, M.P.

Member of Parliament for Nandi County

Member Departmental Committee on Sports, Culture and Tourism
Jubilee Party

The Hon. Jane Jepkorir I(iptoo Chebaibai, M.P.
Member of Parliament for Elgeyo.Marakwet County

Member Departmental Committee on Sports, Culture and Tourism

Jubilee Party

The Hon. Lydia flaika Mnene Mizighi, M.P.
Member of Parliament for Taita Taveta County

Member Departmental Committee on Sports, Culture and Tourism
.Iubilee Party

The Hon. George Risa Sunkuyia, M.P.

Member of Parliament for I(ajiado West Constituency

Mernber Departmental Committee on Sports, Culture and Tourisrn

I

I

I
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Jubilee Party

The Hon. Annie Wanjiku I(ibeh, M.P.

Mernber of Parliament for Gatundu North Constituency

Member Departmental Cornmittee on Sports, Culture and Tourism

Jubilee Party

The Hon. Sylvanus Maritim, M.P.

Member of Parliament fbr Ainamoi Constituency

Member Departmental Committee on Sports, Culture and Tourism

Jubilee Party

The Hon. Jeremiah Lomorukai, M.P.

Member of Parliament for Loirna Constituency

Member Departmental Committee on Sports, Culture and Tourism

Orange Democratic Movement Party (ODM)

The Hon. Charles Ngusya Nguna, M.P.

Member of Parliament for Mwingi West Constituency

Member Departmental Committee on Sports, Culture and Tourism

Wiper Dernocratic Party (\VDP)

The Hon. Titus Mukhwana I(hamala, M.P. (Bishop)

Member of Parliament for Lurambi Constituency

Member Departmental Committee on Sports, Culture and Tourism

Amani National Congress Party (ANC)

The IIon. Charles l(amuren, M.P.

Member of Parliament for Baringo South Constituency

Member Departrnental Committee on Sports, Culture and Tourism

Jubilee Party
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1.2 Committee Secretariat

Helen I(ina
Fredrick Otieno

Salem Lorot
Vitus P.O Owino

Catherine Gati

Martin Mutua

Sheila Chebotibin

Second Clerk Assistant

Third Clerk Assistant

Legal Counsel II
Research Officer III
Fiscal Anerlyst

Media Relations Officer

Sergeant At-Arms

I

I'ART 2

2. INTRODUCTION AND BAC-KGROUND

2.1 MEMORANDUM OF'OBJECTS AND REASONS ON TI{E BILL

The Bill seeks to amend various statutes but the one that falls within the
mandate of the Committee is the proposed arnendment to the Tourisrn Act
(No. 28 of 20rr).

The Tourism Act (No. 28 of 20ll)

The Bill seeks to amend the Act to include universities among institutions
offering tourism-related courses.

I The Bill does not concern county governments within the meaning of
Article I l0 of the constitution.

I

I

The enactment of the Bill shall not occasion expenditure of public funds.

2.2 PUBLIC PARTICIPATION IN TIIE REVIE\V OF THE BILL

Article 118 (1) (b) of the Constitution of I(enya provides as follows: -

"Parltament shall facilitate public participation and involvement in the
legislative and other business o/'Parliament and its Committees"

Standing Order 127(3) provides as lollows-

"The -Departmental Committee to which a Bill is committed ,shall
facilitate public participation and shall take into account the views and

B lPage



I
recommendations of the public when the Committee makes its
recommendations to the House "

In line with the Constitution and Standing Orders, the National Assembly in
the local daily newspapers of April lOth 2019 invited the public to make
representations on the proposed amendments in the Bill as per annexure 2
of the report. Several members of the public either individually or
representing institutions and organizations submitted their views to the
Cornmittee by way of written and oral submissions.

The Committee received written submissions on the proposed amendments
to the Tourism Act (No. 28 of 2OIl).

The following stakeholders submitted written submissions -
(i) Tourism Professional Association (TPA);
(ii) National Association of Private lJniversities in I{.enya

(NAPUK)

The written submissions received are contained in Annexure 3 of the report

I
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PART 3

3. CONSIDERATION OF l-HE BILL BY THE, COMMITTEE

Having considered the Bill, clause by clause, the Committee mzrde the
following recorurrendations inch-rding amendrnents to be moved dtrring the
Committee of the whole House -

3.1 THE TOURISM ACT (NO. 28 OF 2011)

3.1.1 Proposed amendment to section 2 of the Act

Insert the fbllowing new definition in its proper alphabetical
sequence-

"university" has the meaninlg assigned to it under the Universities Act,
2Ol2 (No. 42 of 2or2).

(D Stakeholders'submissions

The National Association of Pril'ate fJniversities in I(enya proposed that
section 2 of the Act be amendecl by deleting the definition of the terrn
"College" and replace it with "institutions training hospitality and tourism".
The justification for the amendment is that the term "College" discriminates
against universities and other institutions accredited to train hospitality and
tourism programffres.

The Association has also proposed deletion of the definition of the terrn
"Council" and substitution with "Councils of Accredited Institutions
training hospitality and tourism programffres. The -iustification ftrr the
amendment is that the I(enya Utalii College is not the single accredited
institution in training hospitality and tourism programmes. Further, the
proposed amendment will introduce and recognize councils and other
governance authorities of institutions accredited to train hospitality and
tourism programmes.

The Association has also proposecl an amendment to the definition of the
term "tourism agencies" by deletirrg the word "College" and replacing it
with the words "universities and institutions accredited to train hospitality
and tourism programrles. 'l-he justification for the amendrnent is that
recognizing the College which the Act implies the I(enya Utalii College
discriminates against universities accredited to train hospitality and tourisrr
programmes.

The Association has also proposed an introduction of accrediting
authorities of universities and institutions accredited to train hospitality
and tourism programrles. The justil.rcation for this is that training
hospitality and tourism programmes; in higher eclucation is accredited and
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regulated by various authorities inclr-rding the Cornrnission fbr lJniversity
Ildr-rcation (CUE).

(i) Observation
-I-he Cornrnittee rnade the following observations:

(a) The pllrpose of tl-re amendment is to define the term
"fJniversity" since it is used in the subseqnent proposed amendment
to section 68(f) o1'the Act;

(b) Section 17 of the 'fourisrn Act (lrio. 28 of 2Ol1) establishes the
I{enya Utalii College and pursuant to section l8 the College
undertakes tourisrn and hospitality training and capacity building for
the tourism sector;

(c) Universities and other colleges also offer tourisrn and hospitality
training besides the Kenya Utalii College;

(d) The tenn "College" cannot be deleted as proposed by the
National Association of Private lJniversities in I(enya but their
concerns can be addressed by arnending section 2 of the Act by
defining the term "technical and vocational college" with the meaning
assigned to it under the Technical and Vocational E,ducation and
-fraining Act (No. 29 of 2Ol3);

(e) Tl-re proposal by the National Association of Private lJniversities in
I(enya to delete the tenn "Council" and to substitute it with "Councils
of Accredited Institutions training hospitality and tourism
programmes" is a snbstantivc amendment and will necessitate an
amendrnent to section 20, 21,22 and other similar provisions which
t-alls outside the subject matter of the Bill contrary to standing order
133(5) and fundarnentally alters the existing Act;

(f) There is need to define the term "tourism hospitality training
institutions" in order to cater for other institutions that offer training
in tourisrn and hospitality apart from the I(enya Utalii College,
universities and technical and vocational colleges which will relate to
amendments to section 68(O.

(iv) Recommendation
The Committee recommends that the proposed amendment to section 2 of
the Act be agreed to for the following reasons:
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(a) The pLrrpose of the amendment is to def-rne the term
"{Jniversity" since it is used in the subsequent proposed amendment
to section 6891) of the Act;

(b) IJniversities ancl other colleges also ofTer tourism and
hospitality training besides the I(enya Utalii College;

The Committee proposes an arnendrnent to section 2 to insert the
following new definitions in their proper alphabetical sequence-

"technical and vocational college" has the meaning assigned to it
under the Tecl-rnical and Vocational Education and Training Act
(No. 29 of 2Ol3);

"tourism hospitality training institutions" are institutions that are
accredited to offbr courses on tourism and hospitality and they don't
include the I(enya Utalii College, universities or technical and vocational
colleges.

3.1.2 Pronoserl amendment to section 68(fl of the Act

Insert the expression ", university off-ering training in tourism hospitality"
immediately after the word "College".

Stakeholders' submissions

The National Association of Private Universities in I(enya proposed that
section 68(O be amended by deleting the word "College". The justification
of the amendment is that the tenn "the College" implies "the I{enya Utalii
College".

(i) Observation

The Committee made the followin5i observations:

(a) Section 68 of the Act pr:ovides for ttre object and purpose of the
Tourism Fund established under section 66 of the Act;

(b) Section 68(0 of the Act provides for one of the purposes of the
Tourism Fund as to "finance training and capacity development
activities of the College and of such other tourism hospitality training
institutions as may be established under this Act";

(c) The amendment seeks to include universities offbring training
in tourism hospitality as beneficiaries of the Tourism Fund since the
purpose of the Fund is to firrance training and capacity developtrrent
activities of institutions offering training in tourism hospitality;
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(d) Owing to interpretational challenges that rnay arise on "touristn
hospitality training institutions as rnay be established under this Act"
as used in paragrapl-r (f), an express inclusion of universities offering
training in tourisrn hospitality cures the defect;

(e) The proposal by the National Association of Private
[Jniversities in I{enya to delete the word "College" in section 68(f)
would have the consequence of locking out the Kenya Utalii College
frorn receiving the Tourisrn Fund to finance its training and capacity
development activities yet the proposal does not give a position on the
intended inclusion of universities of-fering training in tourism
hospitality;

(f) Section 68(f) needs to be ainended-
) (i) to include technical and vocatioflal colleges offering training inI tourisrn hospitality;
(ii) to delete the words "and of such other tourism hospitality

training institr-rtions as may be established under this Act" and
, substitute theref'or with the words "and of tourism hospitality

training institutions ".

(iv) Recommendation
The Cornmittee recommends that the amendrnent be agreed to

General stakeholder submissions

The Tourism Professional Association proposed amendments to
the Tourism Act (No. 28 of 2O7l) to entrench the Tourism
Professional Associations in the Act and to expressly lay out its
mandate as a separate entity with distinct functions from other
players within the sector. They indicate that currently the requirement
for the establishment of such an association is provided for in the
Tourism Regulatory Authority Regulations 2014. They further
indicate that the proposed development of a substantive provision in
the Tourism Act is critical in order to enable TPA operation line with
international best practice for professional associations as self-
regulating entities.

(i) Committee's observations

The Committee made the following observations:

(a) The proposed amendments are substantive and its merits
should be considered in a substantive amendment bill to the
Tourism Act (No. 28 of 2O1l);

(b) The amendments expand the subject matter of the Bill
contrary to Standing Order 133(5).
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(ii) Committee's re,commendation

The Cornrnittee recommends that the proposed amendrnent be
rejected but be considered as a substantive amendment to the Tourism
Act (No. 28 of 201 I ).

The National Association of Priv:lte IJniversities in I(enya has proposed
arnendments to section 67 (d) (ii) to provide as follows-

67. (d) (ii) four shall be persons qualified and cornpetent in the
field of tourism, financial accounting, management or
marketing two of who shall be drawn frorn private universities.

The justification for the arnendment is that private universities are
significant players in human resoLlrce development and capacity
building in the fields of hospitality ancl tourisrn. The absence of
private universities representation in the Board of Trustees would
negate their significance in training associated prograrrrmes and in
contributing to prudent management of the Fund.

(iii) Committee's observations

The Committee made the following obser-r,'ations

(a) The proposed arrrendrnent refers to section 67(d)(ii)
which is non-existent in the Act;

(b) Despite the error in quoting the correct provision, the
proposed amendments are substantive and its rnerits should be
considered in a substanti.ve amendment bill to the Tourism Act
(No. 28 of 2Oll);

(c) The arnendments expand the subject rnatter of the Bill
contrary to Standing Order 133(5).

(iv) Committee's recommendation

The Committee recommends that the: proposed amendrnent be rejected but
be considered as a substantive amenchnent to the Tourism Act QrIo. 28 of
2Ott).
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MINUTES OF THE 23RD SITTING OF THE DEPARTMENTAL COMMITTEE ON

sPoRTS, CULTURE AND TOURISM HELD ON TUESDAY 30rH APRIL,2019 IN THE

BOARD,2ND FLOOR, PROTECTION HOUSE, PARLIAMENT BUILDINGS AT IO:15

AM

PRESENT

l. The Hon. (Dr.) Victor Kioko Munyaka, MP.

2. The Hon. (Dr.) Korei Ole Lemein, MP.

3. The Hon. Christopher Omulele, MP

4. The Hon. Dr. Christine Ombaka, MP.

5. The Hon. Kubai Iringo, MP.

6. The Hon. Daniel Wanyama Sitati, MP.

7. The Hon. (Prof.) Jacqueline Oduol, MP.

8. The Hon. (Dr.) Tecla Chebet Tum, MP.

9. The Hon. Titus Mukhwana Khamala, MP.

10. The Hon. Charles Ngusya Nguna, MP.

I l. The Hon. Sylvanus Maritim, MP.

12. The Hon. George Risa Sunkuyia, MP.

13. The Hon. Lydia Haika Mnene Mizighi, MP.

14. The Hon. Charles Kamuren, MP.

APOLOGY

l. The Hon. Jones Mlolwa, MP.

2. The Hon. Benard Masaka Shinali, MP.

3. The Hon. Jeremiah Lomorukai, MP.

4. The Hon. Annie Wanjiku Kibeh, MP.

5. The Hon. Jane Jepkorir Kiptoo Chebaibai, MP

IN.ATTENDANCE

NATIONAL ASSEMBLY

1. Ms. Helen Kina

2. Mr. Fredrick Otieno

3. IvIr. Salem Lorot

Chairperson

Vice Chairperson

l
I

I

t

I,

I

i

Second Clerk Assistant

Third Clerk Assistant

Legal Counsel
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4. Mr. Vitus Okech

5. Ms. Sheila Chebotibin

6. Mr. Onesmus Kiragu

Research Officer

Sergeant At-Arms

Sergeant At-Arms

MIN.NO.NA/SCT/2019/093: PRELIMINARIES

The Chairperson called the meeting to order at fifteen minutes past ten O'clock followed by a

prayer.

MIN.NO.NA/SCT/2019 1094: CONFIRMATION OF MINUTES

Confirmation of the minutes of the previous sitting was deferred to the next meeting

MIN.NO.NA/SCT/20191095: CONSIDERATION OF THE STATUTE LAW

(MTSCBLLANBOUS AMENDMENT) BILL,2019 AND ADOPTION OF ITS REPORT

The Conrmittee considered the Bill and unanimously adopted its report with the following

recommendations:

l. The Committee recommends that the proposed amendment to section 2 of
the Act be agreed to for the following reasons:

(a) The purpose of the amendment is to define the term "(Jniversity"
since it is used in the subsequent proposed amendment to section 689f)
of the Act;

(b) Universities and other colleges also offer tourism and hospitality
training besides the Kenya Utalii College;

2.The Committee proposes an amendment to section 2 to insert the following
new definitions in their proper alphabetical sequence-

"technical and vocational college" has the meaning assigned to it under
the Technical and Vocational Education and Training Act (No. 29 of
2013);

"tourism hospitality training institutions" are institutions that are accredited to

offer courses on tourism and hospitality and they don't include the Kenya

Utalii College, universities or technical and vocational colleges.

2
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MIN.NO.NA/S CTl20 I 9 I 09 6: ADJOURNMENT

There being no other business, the meeting was adjourned at eleven O'clock.
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ADOPTION O[. THE REPOR OF''THF], DEPARTMENTAL
COMMITTEE ON SPORTS. CI]LTURE AND TOURISM ON

LLANEOUS AMENDMIIN
BILL, 201,9

We the Honourable Membersr of the Departmental Committee on
Sports Culture and Tourism today Tuesday 3Otr'day of April 2019,
do hereby affix our signatures to this report on the Statute Law
(Miscellaneous Amendments) Bill, 2019 (National Assembll, Bills
No. 21) to affirrn our approval and support.
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SIGNATURENo. NAME OF'MEMBEFI.

1 FIon. (Dr.) Victor Kioko Muny'aka,
MP. - Chairperson bL"*7/z/ 

)

2 Hon. (Dr. ) I(orei Ole, Lemein, M.P,
M.P. - Vice Chairperson

3 FIon. Christopher Ornulele, M.P

Hon. (Dr.) Christine Ombaka, MP,
M.P. LheqKq

4

Hon. Cyprian l(ubai Iringo, M.P.5

6 Hon. Jones Mlolwer, M.P.
-4 z-

Hon. Daniel Wanyama Sitati, M.P.7

Hon. Benard Masaka Shinali, M.P.8

----r'-/)t'/'/'

9 Hon. (Prof) Jacqueline C)duol, M.P.

10. Hon. (Dr.) Tecla Chebet Tum, M.P. \r.*--:-\.\



11 Hon. Jane Jepkorir I(iptoo Chebaibai,
M.P.

12. Hon.
M.P.

Lydia Haika Mnene Mizighi,

13. Hon. George Risa Sunkuyia, M.P.
ln

14. Hon. Annie Wanjiku Kibeh, M.P.

15. Hon. Sylvanus Maritim, M.P.

76 Hon. Jeremiah Lomurukai, M.P.
l

17. FIon. Charles Ngusya Nguna, M.P

18. Hon. Titus Mukhawana I(hamala,
M.P.

19. Hon. Charles Kamuren, M.P.
a
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SUBMISSION OF MEMORANDA

SESSIONAT (OMMITTEE ON COUITITY PUBTIC
ACCOUNTS AND IT.TVESTMENTS

Prrrsuant lo lhc provisions o[ Artirk:s 96 (3) rnd 229 (t) dnd (8) of lhc
Constilut;on dnd st.rnding ordcr 220 o[ tlro Scnrtc 5landing Otders, in exercise

of ils nrandatc of overright over (ounry public a(counls and investnlerrG, lhe
Scnnle Sctsional Commillpe on Cotrnty I\rbli< Arcounts Jnd lnvrlstrnents
inlorms arrd i,rvilcr lhc Chief [rc<utives o, tlrc entitics listed in thc Schedule
bclow ol llre sillings lor the nronllrr of April and Mdy, 2019.

Thursday. 254 April, ?ol9 . g.Jornr 
.Enrbu 

(ounty [rcurive

'[rid.ry, 26i April. 2Ol! LOrm Loilru County Executivc
'l,.4ond.ry. 29' & llresdny, JO^ Apill, 9.loim Nairobi County Erecutive
20r9

I. All Courly [rccrrtivcr are regucstcd to subnrit uincn responses (in hard
,rnrl sult copy) ood lll rupporting docuilents to the spe(ific issues raised
in tho Audilo, 6encrJl'e Report on [inrnciol Operalions ol the lespective
County IrL,cUlivc for tlre Iinaflriol Year 20lrlZOIB lo the relevant
Auditor-Ccnr:ral, tlr,gional ttub Olfices and to the Of{ice ol the Clerk ol
the scnntc. first floor, Main Parlianrent Buildings. within the timeliner
contnrunicalc,d in our previous letters; and

2. lrlt,elin6: will be ht'ld in Conltrtittee Roont 5, Fi.st tloor, Main Parliament
hrildings, Noirotr or such ollrr.r venue as shall be <ommunicated.

CLEBN OF TNE SENATE/ SICRETANY,
PATIIAMEflIAfl Y,'ESUICE CQMMISSIOI.

COH3IDETA?IOII OF fiE N:POM OT 

'flE 
AUDIMN. GEiltNAT O}l TflE

lrNAt{cttl FOn THE Hllt]tctAr tEAn r0t7rot8

NTPUBLI( OF KTNYA

ffi

I

_l

.-l

9.Joam Ere(utive

crrt-V_99!r1lr"-- -]

DAY/ DAIE

9.Joarn

9.3OJm Kirinyoga

9.JOam Mombasa Erecutive

West

9.J0arn Tana River County Erecutive

9.loam Meru

9.lOam

9.lOdrn

9.loanr x ili! coylY- er:S_utlr"

XOIES:

Ere(ulive

IIME IENTITY

TWETFTH PARTIAMENT
THE SENATE

.lhursday, l'r [,hy, 2019

fri<lry. I" [4Jy, 2019

i M.onddy, I .1'' May, 2019

Iuesday. l4'' Mry, 201 9

Wednesday. 15il [lny, 20l9

Tl!ursd.r). l6' l,'lai, 2019

tridny, I 7"' i4oy, 20l 9

M(nday, 20'f Mny, 20lll
Trrrrday,7l" Mdy, 20l9

' lVr:dnr:rdo1,. 22"'r May, 20 | 9

i]1rrrrsday,, ?l^ Mdy, 20t9

trlondry, ?/' lvtay. ?O 1.9

r hresdoy, 2B"' Mdy, 2.'Ol9

Wtrinr:sday, 29'r Mdy, 2019

Ilrursrlay lo", llldy, 20l9

9.l0am 
. 
Xidmbu County Erccutive j

9..l0am 
- 
Wojir County Ereculive 

I
9.l0Jm 

- 
M;Bori C(,unty &etu-tive.

e.-loanr. .Honrdbay c9q"Y*q!:ttiy9 
]

9.J0am 
. 
Kisii Courly Ere-cutive _ . -;

9.loam Idita. TnvetaCounty
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nlll-t_|o]-]** Iwe(hres(ra),, Apr[ ]o, Ir)I9

FEFUB!E OF t'XYA

l9
'-l

igi\Y,',.si
u6st

NEPUBLIC OF X€.NYA

',fi\#:f{
WHTHE NATIONAL ASSEMBLY

TWELFTI{ PARLIAMENT . THIRD SESSION

ln lht motlcrr ol (oDildcrnllon by tho Nntlosit Assohblle .i- Tho Norcotl.t Drufls.n.l
(Nitlonnl Artombly 8lU,

Psychotropl(
2Ol0)

Subrt!n(.t (Conttol) (Atnnndmcnt) gt I

2. Tho Nattonsl Dkastor l{nn.9onr.nl (Authorlty) Ollt (Nnilonnl Arroilbiy tlilt.2019)

NATIONAL ASSEMBLY
TWELFTH PARLIAMENT - THIRO SESSION

lh lho mnllor ol con!ldornllon by tho Notlonnl Aiiombly ot lho 5t.tue Low
(Ml3csllin(ou! An)cndnrrrnt) glll (Nitlonnl Aito6bly Olll tJo. 21 ot 2Ol9)

Arll(k, ll8(tXti- (,t tne (j(,nit{tu1l
l'.'frajLrn Jnd /rur'rincr! in lhi
Nnlrcn.rl {$cmhtt Sta,'dinq
lo *i,ti , 6;, rr ioD:r,[o.r <

vtewS nnd 
^t(narn,x,r.rrlD^r i., rAa Dulrt,. lvir.i lrp (nmhrtt.c ,rn{,... ,r( /rr,,,,.a r: !r.
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THE NATIONAL ASSEMBLY
TWELFTH PARLIAMENT - THIRD SESSION

by tho lJrtlool Atrombl!4.

Attombly

Artkl. ngoxb) ot thc Conrtitutlon pBlde. tlidt. .padtsmflt shall lacliltdtc publtc
o.dklgaltdt ahd bfrl@na lh the lagtsloti\4 rhcl o! Pn,tlotncill aN ltt C@rnlucct'. 16o
Nerron,rl Arrctrrbly Sta^dlnO Or.lo? 127(J) prwrdor thnt,'tho Ocfuttmc^trt C@ntlltft to
vhld, a Olil l, cor@itlld s,1tll hcllltatc puttlc Nttktrill@ utd ?tLo ktto d<rount ,,)o
vlw i,cl tccqttt@dallons ol lho puhltc whon thc Co.t,mlttee maket lts Rpotl lo rha
lloas'.
fh. €mployD.nl (Amrndmrnl) Blll (Hatlon.l Aricmbly Alll, ?Ol9) rcr,kr lo omon(, ttra
€mploymont Acl,200, ln ordor lo.rlotd p,r.d(loptrvc l!.av6 to or.!ntr wtlo npoly lor tho
adaqtroo Ol chlldroo who ile ^ol lholr naluaal children born lo them by blrlh
Th.XltloMlCoharlo^rh.,ltrtrgrrtlo^(Anrandmant)Bllt(H.tton6lAu!rnblyOltl 2OIr)
tookl tO &nend !rctloo l) ol lho N.)lroft,rl Cohosron .nd lntogro(lon Act, 2OOB whlch deata
wtrh tho p.d6du,r ol .DF.rtrulg Crytrnltrtona6.
It6 rbde mantload Blllt hrvc und.'rgone Fkrt Rcodino purtu.ril lo Sarndtng Otdfr
127(J) lard rlarir (onynlltcd lo lha Oapof,monttl Cohmltta. on Laboor I 30(lal Wallotr
ird lha Sol.rl Commlllca on N!lloaal Coharlon I Equ6l Opportunlty rotpocltvely r(n
conrldo.ltlon arld lhe.eahe. taport lo tho lloutc.

Pur.uurr to Ur. proyirlonr ol A(rclc ll80)(b) of tho Conttlta(|on .nd Starxring O.dor
l2X3), thg rorfcllv. C@nilloot irvtta msmborr o, the publlc to rubmlt raprorontallort
lhrymayhavaonlhal6rdBlllt Ihar.pre!(nl.ltoormaybetorwrrdodtoahoClarLottha
N.lloMl A$..trb|y, PO, Bor a1842{OlOO, HDl.obl; h!nd-dcllvrrrd to th! Olnc. ot th.
Cl.,h X.la p.rll.m.nt gqlldldg., H.lrobl; o. crNltod to Gl..l@pa.th6.nt.go.l.; to bc
,caolvod on o, Dalor. ts.rdry,16. Apill, 2ote at 3.OO pd,

HICHAEL SIALAI, EBS
CIAPX OF rHA XAIIONAL ASSEHOLY

followin8 Etrlc FrrkrFrtlh rd m.d...tlon by th.,!tF!ts Comln6, tfu O$tutrl CdEnlFti on}urtl.. ord [r!rl Arltlf thall t]...!fter @!olld.t tb rlDortr ol th. cD.ctlE Cmn{ttc and66plhd r.Fl to th.ll@r.mth. sldEtll

p!,!,!nr to th. F@rrt6t o, Ailkl.ll80) (b)ol lh. Cdrltutbd hd St!.dhtOd.r lz,fJ), th.Cmttri
kv[6 momlflr ol th. PoNk to rubmlt Etr!snt6tb^t thry m, h& 6 th. sld glll l]r nyqtath!
,n6y b. lorwntdid to th.Cl..t e ( Ur ll.tLMlltrilly, p.G lor aU]U{O,|OO.IC,DU: h.rd{.Sn.id
t. thr 01fi<. ot lh. Cb,lq tl:ln Pultrr.rt lu[dlnsr i.tobt q rur.d to &tep{LsLtoLi to
bo rsc.lrd rct btd lhln Thrdcy,16. lrr[20ll.t i,OO pr[

utc[Ann StAtAt.tEs
ctt8x0f nt t^nolt ItsstuBLY
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UNIVERSITIES lN KEMYA (rurq[B[Jml ,7'21\l\
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It;tr' April 201.9

lvlr. Michac'l Sialai, ER5

Thr: Clerk of the National Asscrrrl:ly
Of f ice of thr: Clerk, Main Parlianrerrt [ltrilclings
P.O. Box 41842 00100
Nairobi
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Dear t\ {l [.. t,, [^,., l... ' ,,,..(.,., r, 1 , t), l:

Submission of Memoranda in the Matter of Miscellaneous Amendmenl of
Tourism Act NO. 28 of 20'11

c
I

I

The above nratter refers

The National Association of Private Universities (NAPUI() in Kenya being a forum for
Private Universities Founders/Sponsors wishes to irrtroduce Miscellaneous
Amendnrents in the Tourism Act NO. 28. of 2011.

The proposed Amendmenls are consiclered necessary for the purpose making the
Act inclusive ancJ nondiscrinrinatory anrong institutions accredited to train hospitality
and tourism prograrnmes in KenYa.

It is tlre prayer of NAPUK members that this proposal will receive the highest
consideration Possible

o Yours stncer

I

I

il ffi, 7

I

Dr. Vincent G. Gaitho

SecretarY General
NationalAssociatiorr of Private Universities irt Kenya

+254722536902
Ggaitho.foundation@gmail'conr

i lt!. \:\ i it)ir,rl \li5l'li\lllLY
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MEMORANDUM ON I'I.IE PIIOI'OSED MISCILLN N[O US AM[NDM[N'T OF TOURISM ACT
NO. 28 OF 2011 T

T

I

o

INTERPfi,ETATION OF THE NCT
Thc ACT
'Co ll1'1,,,'

"College" rnoAn., t lrt Kcrrya
Utalii Collegc L'stablished by
section 17 of this r\ct;

"Council" nteat'ts ther (.otrrrr il of
the Kenya Utalii Collcge
establislreci by section 20 of
this Act;

Prol;osed Arnendments
{)r'lr''t r:''collcgc"
lllpl,rr-o v,.,ith "lntitituti()ns

tr,rininll l{ospitality and
Iourisrtr"

{lnlolo " I ht' Korry.r Llt.rlii
Collr,lir'" to l;t' corrristlnt witlr
pr oy>osr.rl anrcn(intcnt al)ove

"[)r:lctr" thc Cotrncil o[ the
Kcnya tJt,rlii Coll0gr: arrcl

rcplacc lvith Councils of
n ccrecJited lnstitUtions t r;rinirrB

hr.lspit,rlity .rrrd totrrisrrr

J us t if ic.r t ion
lhr.' f orrtt "(.ollci1r"'

ciiscrirrr i rratos,ig.rinst
"Univerlitir:s" irn(.1 oth{lr
in..titrrtions ,rcr rcriiterJ to train
hospitality,lnrJ touriin"l
programrlles

lhr-' Kcnya t-Jtalii Collcg1c is not
the singlr: Jccrcditc(l
instittrtiorr in trJining
horpitality .rnd tourisnr

l)ro8r,r il)nr(r5

Proposr-'rl ;rrncnrj nrcnt rvill
introrlrrcc ancJ recognize
coLrncils othcr govcrn.rnce
.rr.lt lroritrt-'s of irrslit utions
accrcrlitcrl to trrin hospitality

-and 
tourisnr programmes _ _

Recognizing the College which
in the Act inrplies the Keny.r

Ut..tlii College discri rninates
ag.rinst Universities accredited
to train hospitality and tourisnr
prog ra ntn les

Training hospitality arrd

tourisnr progrirnmes in Higher
Education is accredited and
resUlcrted by various
authorities including the
Conrrnission for University
Ed ucatio n cuE)

"Tourisnr Agencies"

67 (dl $i) four slrall lrc Pcrsons
qUalified and cornl)etcttt in the

fialt| o{ tourisrn, financial

dccou ntiny,, rrl i nallern cnt or

rnarkL'ting.

It]jtIt!r!t_l_
Delete" thr.' College by

replacing i,vith Universitie
lnstitutions accreclited to
hr:spitality and tourisrn

l)ro8rJ |n nr c5

-r-fl

s and
train

ESTABLISHMENT OF BOARD OF TRUSTEES

lntroduce :Accrediting
Authorities of Universities and
lnstitutions accredited to train
hospitality and tourism
proEramnres"

67 (d) (ii) four shall be persons
rlualif icd ,rnd conrpetcnt in the
ficltl of tourisrrr, financial
accounti rr11, lnanagentetrt or
rnarketirrg "two of who shall
lrc drawn frorn 1:riv.-rte
tr rr i vcrsitios"

Tlll

I
I
T

I

Private Universities are
significant pl.ryers in human
resource developrnent and
capacity building in the fields

of hospitality .rnd tourisrn. The

absence of privatL. universities
represerrtation said Board

would rregate tlreir sigrtificartce

in training .rssociatcd
prograrnnles and in
contributing to prudent
n1a n t of the Fund

"the Ke Utalii Col

"the College" in the Act inrpliesDelctc "thc College"

capaci devel ment
(f) finance training and
OBJECT AND PURPOSE OF THE FUND
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activities of the Collcge and 0f
such other tourisrn lrospitality
training institutions as may be

established under this Act;

)

I

I

o

ll

Mobilize resources for

capacitY develoPment

activities for a single inttrition

in a field where universities

.rnd clther institutions are

accredited to train
pr ammeS is discriminative
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Tourism Professional Association,
P.O. Box 46987 - 00100
Nairobi, Kenya

The Clerk,
Kenya National Assembly
P.O. Box 41A42-OO10O
NAIROBI, KENYA

u(r
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o
[)G '-*r

r,v\"rB TO ACT
28of2011) o

C ON

Tourism Professional Association (TPA) is a self-regulating professional association
for professionals in the Tourism and Hospitality sector. Drawing its membership from
Tourism and Hospitality professionals both in pradice and academia, TpA exists topromote the hrghest professional standards of Tourism and Hospitality practice and
Education in Kenya- lt was officially registered under the societies Act (section 10) on
29h July 2016 in fulfillment of Tourism Act2o11 and Tourrsm Regulations (TRA) Act,
This was after complying with all the requirements of registration of an association. Like
many probssions the world over, this development is significant in realizing the full
potential of the tounsm industry in Kenya by getting the involvement of the professionals
in the industry.

The Tourism Ac'.2011 is the legislation responsible for the development, management,
marketing and rqulation of sustainable tourism and tourism-related activities and
services in Kenya. Section 3 of the aforesaid statute establishes the Tourism Regulatory
Aulhonty. ln Section 11 of the Tourism Regulalions Act- TRA, it further establishes a
Tourism Professional and Practitione/s Body known as Tourism professional
Association. Though the move towards the establishment of TpA began way back
belore the enactmenl ol these legislations, their enaclment led to the realization of the
dream to have a prolessional association for the industry.

OFE:

'a

E '1254 722942os4
E lnfo@tpa.co.ke

A www,tpa.co.ke

E Tourism Professional Association
P.O Box 46987-00l OO

Nairobi, Kenya.
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Prior tt> reqistt'atiott of TPA, aclerluaig pr rbiir: pariicipation v/as rrncjertaken throtrgh
fortttls heid in tiifferent regiclns r,.,,rthin tl,.e cctrntry in rri-iich cjifferent stakeholder
exp;ressed stlpport for establishnrept of a self-r.egLrlating; professional body for Tourism
and llospitality sector. These fortrms yJere sp()nsorerl by the Ministry of Tourism and

\Vildlife througl-r the Tourism fund tJpon registration. the association under ihe
leadership of an interim exer:gtive comrnittee launched an online platform

!:iii'):{:lilt? cq-r<i: for recnlitrnerrt ancJ reoistraticn of sec.ior professionals To date, a total

of 400 professionals of different caCres have signeri up as ,'nembers A number of

students in different colleges and universities have also been recruited and linked to

HOSCO{he largest international nehvorking plattorm created in 2011 vrith one idea in

nrind: to unite, inspire, and provicie opportunities to all hcspitality professionals

norldwrde who have built a unique net;york that connects qualified talent, companies,

and schools around the globe.

On 1"! Marclr 20'1B TPA hacJ its formal launcir and first anrrual general meeting at Utalii

College Nairobi. During the 1't AGM, an executive comr:rittee consisting of 6 ofticials

lvas electe<j to steer the Association for thi'ee years in line with the association's

constitution. To be able to serve its members more efficiently, a functioning secretariat

is being set up and capacity built. The second AGM uias held on 29th March 2019 at the

Boma Hotel. Nairobi. TpA has also submitted its 'learly returns to the AG as required by

law

TpA has sought formal recognition from a number of state and non-state actors with a

view of establishing strategic partnerships aimed at enhancing a united platform for ALL

tourisrn anO nospitality professionals and practitioners. The concrete results of this

phase of engagemenl are"

a) Establishment of programs that seeks to build a strong collaborative partnerships

beNveen government, industry and academia'

b) Realization of TRA's mandate through TPA as provided for in TRA Regulations

Section 11.

-[he association has signed, registered and is now a Member of the code. The code

(short for ,,The cade of conduct for the Protection of children from sexual Exploitation

in Travel and rourism'') is a multi-stakeholder initiative with the mission to provide

awareness, toors and support to the tourisnr industry to prevent the sexuar exproitation

of children This was necessitated by the need to position professionals at the centre of

preservation of curture and community empowennent which is in itserf a key pillar to the

development of tourism and ttre destination l(enya'

f
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'Io facilitate the realizatiorr of 'l tr,\'s lr.,larrrJatc, ilre;rssociation establislied differc-rrt
levels of ntembership to represenl the cliver:;ity of lre s;ector Continuous Profes:;ioral
Developntent (CPD) polic;y, rvas dervslope6 approvcd i:y the board ancJ has sinr;e bt:t:n
guidingr the Association tovvsrrls profession3l <ieverlopmenl programs fcr its
tttentbersttip From November, 2018 over 200 professiorrals harre uncJeriaken the .l -'t

CPD training in tlre coastal, Rift rralley. Nyanza. Central and lJairobi reqions of the
country

The iss :TP on tlrr: arnendlnents e Tour Act 2O

With these dc.velopments and rnapy more that are anticipated, ancJ after operating for
the past two years, TPA is of the opinion that rt is tirne for the association to be

entrenched irr the substantive Tourisrn Act ln amending the current'fcurism Act, there

is need to dr:velop a substantive provisicrr eslablishingr the Tourism Professionals
Association expressly laying out its nrandate as a separate entrty vrilh distinct functions
from other players within the sector. rJurrently, the i'eguirement for the establishment of
such an association is provided for in the Tour-ism Regulatory Authority Regulations

20'i4.The proposed development of a substantive provision in the Tourism Act is critical

in orcier to enable TPA operation linr-. rvith iniernational best practice fcr professional

associations as self-regulating entities

It is iri this regard that ure vrrite to request ihe comnrittee of Spor-ts, Cultui'e and 'fourism

to consider. in the process of amenoiirg the Tourism Act 2011, to anchor TPA in the

Tourism Act, vrith clear mandate of organizing sector professionals into a well-structured
prograrn for development and grovvth. Thrs has been the rnissing link in the

managernent of the diverse tourism sector in Kenya. For example, all other professions

have a near definite knouyledge of the nurnber of tts professionals locally anci in
diaspora. This has made planning and development of relevant poiicies and programs

for these professions possible. Hovre'rer, in the tourism industry, rvhich is one of the

largest sectors, employing over 20,000 }(enyans directly and many more indirectly, this

is missing. The sec;tor probabl'l having operated for so long withottt a professional body

is not well organized, both at training and practice levels. Currently in Kenya, it is

common to find tor:rism and hospitality training being offered ;rt every corner college in

all tovlns across the country. Worse, there is no standardized or agreed curriculum for
lhe different levets of professional and marlpov/er developrnettt Then there are those
training institutions includrng universities that ordinarily lvill never be allowed to offer
certain programs if they lack specific training infrastructure including laboratories and
praclical facilities. ln the case of tounsm artd hospitality training, we have many colleges
an<I universities training {or example in ftrod prodtrction without kitchens and related
requisite facilrties. The presence of l-PA 'with requisite legal backing will provide the
requisite professional foundation for checking training standards and practice.

I

o

e

_ .tt!ff..' --'-*'--++-rrrq.- #.,



,1+-tnti

ln addition, the sector is ptaguecl by human capital management g?lt 
':^^?::o 

*
attention. \Nhereas, Kenya is corrsiderecj one of the co,,ntri-es rvithin the region and

globally with some of the best human resource capacity credited for providing.vrorld

class services locally, regionally and internationally. there are investors within the

country rvho still prefer bringing in expatrrates to engage in jobs tl''. n?'^"- 
Tdeauate

Kenyan capacity. This according to some observers has been attributed to lack of a

clear human capital transfer policy framevrork. Currently, the agencies concerned

appear to lack the level of engagements expected before expatriates are allo^wed in

Kenya to serve in stnct adherence to best practices. A self-regulating professional

association would provrde the required expei'tise thus the need to entrench TPA in the

Iegislation.

While the existing leqislation provided for the background and registration of

TpA, we believe it is ill equipped to anchor the association as self-regulating

professional association. /t is our hcpe thaf as you make provisions for amending the

Tourism act 2011 , we can take advantage af this timely process lo instittttionalize and

facilitate the estabtishment of lhe instrum'ents and subsequently facilitate the realization

of the vision through the Nationat Assembty. llle are avaitable to make any sLtch

presentationsandexpounclonlheseproposalsifcatleduponbythecommittee.

Yours

Sam le
Secrelary

AL ASSOC IA Nta TO URIS PRO FESSION
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