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NAIROBI.
26th May, 1995

The Honourable Amos S. Wako, E.B.S., E.G.H., M.p.,
The Attorney-General,
Attorney-General's Chambers,
NAIROBI

Dear Mr. Attorney-General,

TASK FORCE TO REVIEW LAWS NELATING TO AUCTIONEERS
A}ID BROIGRS

Pursuant to our appointment to the Task Force by Gazette Notice
Number 6769 of.9th December, 1993, we have carried out and completed
the task in accordance with the provisions of the said Gazptte Notice and
have made other recommendations which we think are best dealt with as
part of this Report.

We have the honour to submit our Report to you:1iven the urgency
of lhe task, there are doubtless errors and omissions in our drafting for
which we accept responsibility.

Yours faithfully,

MR. JUSTICE S. E. O. BOSIRE,
Chairman.

@
MR. J. Ole KIPURY,

Member
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MR. M. z. A. *otil;u,,.
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MR. D. N. NJOI(4,
Member.

MR. R. M. GAKURU,
Member.

A. S. JENEBY,
Member.

MR. P. KAMAARA,
Member.
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\G,
MR. Z. K. CHERUIYOT,

Merter.

MRS. SALLY CHURCH,
Member.

MR. W. MUKURIA,
Member.
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MISS JEAIYNE GACHECHE,
Member.

w
MRS. J. LESIIT,

toht Secretary.

MRS. H. M. OKWENGU,
loint Swttuy.
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INTRODUCTION

.1. We were appointed on the 9th day of December, 1993 by Gazette
Notice Number 6769 with the following terms of reference:

(o) To examine and review the Auctioneers Act (Cap. 526), The
Brokers Act (Cap. 527) and the Court Brokers Act (Cap. 20) and
consider the desirability or otherwise of consolidating the'laws
related thereto.

(b) To make recommendation on provisions to be made under law in
respect of the following matters.-

(i) minimum legal requirement for eligibility for carrying on
Auctioneers' and/or Brokers' business;

(ii) procedures for the licensing, monitoring and disciplining of
Auctioneers and Brokers; and

(iii) rules and regulations relating to possesiions, evictions and
auction sales including the scale of charges.

(c) To make recommendations on such other matters which are related
or incidental to the foregoing.

2. The Task Force on being appointed, and at its first meetrng, decided
that in order to speed up its work, it would be convenient ind more
practical for the Task Force to split up into various Committees as follows:

(i) Technical Committee-Headed by the Honourable Mr. Justice S.
E. O. Bosire.

(ii) The Implementation Committee-Headed by Mr. J. Ole Kipury.
(iii) The Licensing Committee-Headed by Mrs. Sally Church

The Task Force was officially launched in Nairobi on 15th February,
1994 by the Honourable the Attorney-General.

3. The Task Force decided to send out questionnaires for distribution
to certain organizations, representative bodies and individuals, inviting
replies to the questions set out therein connected with the existing law
relating to Auctioneers and Brokers and suggestions for the areis of
improvement.

Copies of the questionnaires appear as Appendix I to this Report.

The questionnaires were sent out to:

(a) Licensing Authorities.

(D) Financial Institutions and Lawyers.

(c) Repossessors, Auctioneers and Investigators.



The questionnaires were distributed through mail and all other
convenient methods.

4. Most of the representative bodies and organizations not only
responded to the questionnaires, but also appeared before the meetings of
the Task Force to present their views and suggestions. Regrettably, one
organization whose reply to the questionnaire and appearance at the
meetings of the Task Force and whose views would have been most useful
and of immense assistance to the Task Force, not only did not respgnd to
the questionnaire, but did not appear to present its views at the meeting
convened for this purpose of the Task Force. The organization is thp Law
Society of Kenya.

5. The Task Force also decided apart from'the questionnaires to invite
views from the Members of the Public, both in writing and at its meetings.
As a result of the Press and radio publicity, the Task Force received
memoranda from Members of the Public which were studied and analyzed.

6. The Task Force held public meetings to receive memoranda and
oral submissions at the following places:

(a) Mombasa-l0th May, 1994 to 13th May, L94.

(b) Nyeri-23rd and 24th May, 1994.

(c) Embu-25th May, 1994.

(d) Meru-26th May, 1994.

(e) Kisumu-l3th and L4th June, L994.

(fl Kakamega-l5th and 16th June, 1994.

(g) Nakuru-4th and 5th July, 1994.

(lr) Eldoret---6th and 7th July, 1994.

(i) Nairobi-2sth, 26th, 27th,28th,2fth July, 1.994 and 3rd August,
1994.

7. The object of these meetings was to enable Members of the Public
to make oral submissions. We felt that this was an essential part of our task
since large numbers of the population were incapable of submitting written
memoranda. The attendence in the various centres we attended varied, but
in all, we were addressed by approximately 1.,810 people. Mariy of the
persons who were present at the various centres were Members of the
Public, Provincial Administration, Auctioneers, Court Brokery, Kenya
Police, Judiciary and Advocates. In meetings in centres other than Nairobi,
High Court Judges, Chambers of Commerce, Financial In$titutions,
businessmen, Members of Insurance Industry all addressed us. fhe views
expressed did not vary considerably as all who presented their vigws orally
or by memoranda were of the view and opinion that the work carried out by

I
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Prn Brokers 3t present is most unsatisfactory and firm legislatio[r must be
introduced to regularize and control their ictivities. 

- --'

8. The Task For-ce_ after the public meetings ai the variohs centres
within the Republic of Kenya-came away with thJclear impressidn that thepublic atlarge is thoroughly dissatisfiedwith the wori un,i tt 

" 
methods oiwork of court Brokers andAuctioneers. The principa areas of dissatisiac_tion were:

(i) dishoneBty among Court Brokers and Auctioneers;
(ii) failure to comply with the statutory rules;

(iii) inadequate supervision of court Brokers and Auctioneers;
(iv) overchargng;

(v) under. sellilg especially to friends, relatives and contacts or in
collusion with the creditor;

(vi) failure to account to the Court;
(vii) failure to keep proper books of account;

(viii) loss of or damage to attached property;
(ix) mistreating Advocates, decree holders, judgment debtors or third

parties;

(*) !!e inaccessibility_of-.the Auctioneers Licensing Board to the
Members of the public;

(xi) lack of security and protection of court Brokers and Auctioneers
when carrying out their duties.

9. The Technical c.ommittee held a total of L1 meetings during theyear.

.. 10. The Implementation committee held a total of 5 meetings duringthe year.

11. The Licensing committee held a total of 3 meetings during theyear.

12. The Task Force from 6th January, 1994 to 24th January, 1995,
apart from the meetin-gs at the various centr-es within the Republi" dr'x""ii
set out above, met 16 times in Nairobi. -r

13. From the representations maile to the Task Force during its
meetings_ryhen Members of the public or professionati *ere present andfrom the Memoranda received, it was obvioirs ttruirnoi" riri-ngent control isneeded to cover the qualifications and agtlvigies of not orrry 

-c"""rt 
B;;fi;

but also of auctioneers, repossessors and bailiffs: i. itr"a]au personi-*rro
sell the property of others by auction either consensualty oi uy ior"" oir"*.

3



Recommendation Number I :

14. After exhaustive anal
of the vicws presented to the

the written memoranda received and
orce, the Task Force recommends thal

two

a
i

ysis of
Task F

the Auctioneers Act (C and the Court Brokers Act (C 20) be

a new Act to be known as the Auctioneers Acl
Acls. A dr the proposed new and the IS

ffiended to this rePort.

GeNEnel Poucv CoNstoenerloNs

15. After we had completed our public meetings and after analyzing

the written and oral submissions we-received, we met to consider the

general principles which should guide us in framing our recommendations'

16. We decided, in the first place, that any new law we recommend

shouid be as simple as possibie and should aim at ensuring that

Auctioneers-whom we would define for this report as anyone who,

auctions the property of others either with their consent or by -force of
law-are personiof [ood character, sound education and proven honesty'

17. However, we accept that Kenya is a country of many races, tribes,
communities and religions,'whose cuitoms and beliefs are dee-p rooted and

varied: any changes-should offend such customs and beliefs as little as

possible.

18. (1) We thought the new law should be as simple as- possibletut
should ".btu." 

all thise practising as Auctioneers as defined above. One

area to which our terms oi referenLe did not expressly extend was auctions

held by the Customs and Excise Department. There are many ggmplttlll:
about ihese auctions, but section 227 Customs and Excise Act (Cap. a72)

states:
,,227. Where any goods are sold under this Act, then the provisions of

any other legislationrElating to Auctioneers shall not apply to such sale".

We can make no specific recommendation in relation to that section

but we can point out thit it would be consistent with our general approach

and our other recommendations that this Section would be turned around

the other way, and that the new Auctioneers Act should apply tg-such slles'
This can be achieved very simply by deteting the word "NOT' which we

have underlined when quoting the Section.

(2) We did receive complaints that sales by- auction of surplus

Govirnment property especiaily of vehicles welo by no means always

conducted taiity 6r piopeity as i result of which it seems to us likely that
Government is'suff6ring a tonsiderable loss of revenue. We hope that.in
future if "licensed Auctli,oneers" as we define them conduct such sales this

loss of revenue will be stoPPed.

4



' 19. We reeived representations that there should be boards for the
licensing of Auctioneers at the district or provincial level.

Rccuwufubn Nurtcr 2t

20. Alter due wc nccommcnd tlrot a Ccnfral Auctbrcers
he esublishcd with ls

a greater greater consistency and
greater efficiency with less expense from a proliferation of district boards

5
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TIIE EXISTING LAW

Our terms of reference referred us specifically to:

1. The Court Brokers Act (CaP. 20).

2. Tlre Auctioneers Act (Cap. 526).

3. The Brokers Act (CaP. 527)'

We have considered the Brokers Act (Chapter 527). This Act despite
its misleading name, applies to brokers-who are not definefand to
money changers, goldimiths and silversmiths. Clearly our terms of
reference did not truly have in mind those last three occupations. Section 3

and 4 of the Act are the only sections which refer to brokers at all. Section 4
(1) divides them into two classes: "ordinary brokers" and "official brokers"-
We made inquiries of several Auctioneers as to what functions were carried
out by "official brokers" but none of them could give us an answer. It seems
to usiikely that the reference to "brokers" in Cap. 5Zl is anachronistic and
should be deleted: the reference to "money- changer" would seem to fall
more properly within the ambit of the Central Bank of Kenya. Our informal
inquiries among goldsmiths and silversmiths indicate that they are licensed
under the Trading in Unwrought Precious Metals Act (Chapter 309). There
is a case to be made for repealing the Brokers Act (Chapter 527) as an
anachronism subject to any comments by the Commissioner of Mines.

In addition to the foregoing, we have had to look somewhat more
widely to find the legislation authorizing the sale of the property of others
by foice of law. We have accordingly borne in mind the provisions of:

The Civil Procedure Act (CaP. 21).

The Law of Contract Act (CaP. 23).

The Chattels Transfer Act (Cap' 28).

The Diqposal of Uncollected Goods Act (Cap. 38).

The Registration of Titles Act (Cap. 281).

The Distress for Rent Act (Cap. 293).

The Registered Land Act (Cap. 300).

The Agricultural Finance Act (Cap. 323).

The Income Tax Act (CaP. 470).

The Hire Purchase Act (CaP 507).

The Indian Transfer of Property Act as applied to Kenya.

The Pawnbrokers Act (CaP. 529).

Value Added Tax Act (Cap. 476 (Rev.).

6



Additionally, rc havc bornc in mird that maoy traosactions start by
agremcot of tbe pardes. For example, the inoorporation of a mmpany oi
tbc creation of a debenturc by a company in fivour of a bank oi oiher
lcodcr. In mst of thecc very common traisactions oo problems arisc, but
thre are times whea a liquidator or a receiver is appoiiteo and ufiile that
rppdintce's relatiouhip rito tne arrctioneer is endrbty consensual, ocrii-
ttclecs, the auctioncer is in a situstion where he is per&ived by the *ig"a
invcstor 6s sctling the property of another by fbrce of law.
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AUCTTONEERS BILL, 1995

ARRANGEMENT OF SECTIONS

Section

l-Short title.

2-InteSfdtlftion.
3-Prohibition against unlicensed Auctioneers.

4-Establishment of Auctioneers Licensing Board.

5-Meetings of the Board.

G-Functions of the Board.

7-Revenue.

8-Eligibility for licence.

9-Application for grant of licence.

l0{-onditions applicable to grant of licence.

ll-Refusal to grant licence.

l2-Form of licence.

l3-Duplicate licence.

l4-Renewal and amendment of licence.

15-Fee.

16-Duration of licence.

l7-Licences not transferrable.

l8-Register of Licences.

l9{omplaints.
2,0-Revocation of licence by the Board.

2l-suspension of licence by the Board.

22-Penalty

23{nmplaint to police.

?.fAc4littal no bar to discipline.

25-Recovery of charges by Auctioneer.

2fRevocation or suspension of licence by Court.

27-Right of recovery of damages from an Auctioneer.

2fAuctions.

8



29-Inherent powers of the Court.

30-Misconduct by Auctioneers.

3l-Transitional and saving provisions.

32-Issuance of licence in special circumstances.

33-Repeal of the Court Brokers Act (20) and
the Auctioneers Act (Chapter 526).

34-Amendment of The Law of Contract (Chapter 23).

35-The Chattels Transfer Act (Chapter 28).

3fThe Disposal of Uncollected Goods Act (Chapter 38).

37-^I\e Distress for Rent Act (Chapter 293).

38-The Registered Land Act (Chapter 3(X)).

39-The Agricultural Finance Corporation Act (Chapter 323).

4O-The Pawnbrokers Act (Chapter 529).

41-The Estate Agents Act (Chapter 533).

42-Power to make rules.

9



PROPOSED AUCTIONEERS BILL
(with recomtnendations and comments thereon in [heavy print])

CHAPTER

THB AUCTIONEERS ACT

Commencement:

An Act of Parliament to provide for the licensing and control of
Auctioneers and for purposes incidental thereto and con-nected therewith

[No comment.]

Panr I-PnElnurNARy

1. This Act may be cited as the Auctioneers Act.

[No comment.]

2. In this Act, unless the context otherwise requires:

"Attctioneer" me-ans a person licensed under this Act who carries out,
any or all of the following functions:

(c) attachment and sale of any property under order of the court or by
force of law or contract;

(b) sells or offers 
-for 

sale by auction and incrudes every person who
sells or offers.for sale any movable or immovable property or any
interest therein at any sale where any person bicomes or may
become the- purchaser of the same by competition and being the
llgl"!! -bidder, either by being the soie bidd-er, or increasing ipon
the biddings made by others, or decreasing on sums named"by'the
Auctioneer or person acting as Auctioneei, or by any other mode
of sale by competition;

(c) levies distress for rent or distrains under any other written law.

[The referencc to "any other written law', is to the Income Tax
(Distraint) Rules and the value Added rax (Distraint) Regulationsl.

(d) carries out evictions under an order,.of court;
(e) repossesses goods from any person under any larry or contract; and

A by auction disposes, sells or offers for sale goods held by any person
as bailee under any law or contract.

and includes a firm all of whose partners are licensed under this Act but
excludes any sale by auction of . coffee or tea..

[The delinition has been worded so as to include court attachment and
sale; eviction by court order; anyone who sels by auctiori; the levying of

10



distress for rent or un -er the income tax or value added tax legislation; sale

Uy auction of goods whether under chattels transfer, uncollected goods, hire
pir".rr* o" olh"r legal situation w-he-r9 the goods 9f 9Te 

person can lawfully

t *fa by another. *e have excluded from the definition auctions of tea and

coffee abbut which we received no complaints and which seemed to operate

satisfactorily under the aegis of the coffee Act (Chapter 333) and the Tea Act
(Chapter 343).

As a matter of legal interest the initial comment in 4th Halsbury's Laws

of England Volume 2 
-paragraph 701 on "Auction" and "Auctioneer" state-

..An auction ls a manner of selling or letting property by bids' usudly to

the highest bidder by public competition. The prices- which the public are

of..aio pay are ttte 
-triltrett 

which those who bid can be tempted to offer by

the skill arrd t ct of the-Auctioneer under the excitement of open competition.

Although the word "auction" is derived from the latin auctio, an increase, a

"Dutch"auction" is one where property is offered at a certain price and then

successively at lower prices until one is accepted'

An Auctioneer is an agent who sells goods or other property by auctionl.

"Board" means the Auctioneers Licensing Board established under

section 4 of this Act;
,,Court" means any Court of Kenya of competent jurisdiction;

..Executive Secretary" means the executive secretary appointed under

section 4 of this Act;

"licence" means a licence in force under this Act;

"Dlace of business" means each separate building and each separate

purt Jf a building at which the busineis of an auctioneer is carried on;

[No comment is called for in respect of the definitions of:

ttBoardtt

'Court"

"Executive SecretarY"

"licence"

'flace of business"]

[sncuolv 3-Pnonrnrrron Acnnsr unr.rcExsBo AuCrroxrnns:]

3. (1) Subject to subsection (2), a pe$on w.ho. aclq as' or who holds

himself out as acting as, an Auctioneer without being licensed under this

A"i ifruff be guilty "ot un offence and liable to a fine not exceeding f$y
thousand shiilingj or to imprisonment for a term not exceeding twelve

months or to both such fine and imprisonment'

11



[No comment necessary: a straight forward prohibition and penatty ofKSh. 50,000 or twetve (li) months- in prison ;. b.thi--'
(2) A court may, for exceptionar reasons to be recorded by it inwriting, extend the.aiea of operation of an auction"eiroi tte purposes ofexecution of a soecified warrint on which ttre riaions io. ru"t extensionshave been en<toried in oroeiio i".ilit"t" execution in an area in which thereis no licensed auctioneer.

[We have two comments:

l. At present in Kenya, there are areas, moc,y very remote, wherethere is no Auctionar, it.*rlg the present requirement to be continued inthe new act only for crass "A"I-icencis, that an ir.uo"*irt 
", orrry be abreto operate within a timited area specified in his lil;;;;:-

This sub-section permits extension of the geographicar jurisdiction of anAuctioneer for reasons to be recorded on ttre 
"*airani. "-

2. one of the compraints made to us was that section 3 (2) of the courtBrokers Act is frequentiy abused in that people not licensed as court Brokershave been getting wa*ants for executi'on irom the a;;il. The proposedsection limits the discretion of the court to-uf" trris power to extending thegeographical area within which a licensed Auctioneer can operate for aparticular purpose. The section cannot be used to give someone who is not alicensed Auctioneer the power to act as such.

Panr II_AucnoNEERs LrceNsrNc Boeno
[Sncrrox 4-AucrroNEERs LrcBxsrNc Boann :]

. The advantage of a centrarizrd Auctioneers Licensing Board withregional representation seem to us to outweigh the disadvantages.
The advantages are:

-greater expertise;

-full time secretariat;

-<entralized record keeping;
--greater consistency;

-more sophisticated and wen maintained office machines;
-<ommon standards can be applied throughout Kenya.
The disodvantages are:

-outlying areas will feel remote from the Board;{ocal knowredge of the suitability or otherwise of per-sons to beAuctioneers will not always be ti,pp"d; I

-p_robably more expensive to .uo'u*"use of higher rents andallowances in Nairobi.l

t2



4. (1) There is hereby constituted the Auctioneers Licensing Board:

lour thinking is that:

The Board should come under the overall authority of the Chief Justice:
in part that is because the Courts are often the authorizing authority for
auction sales and in part because where an owner wishes to stop or criticize
or set aside an auction, a court application is his only remedy.l

(2) The Board shall consist of the following persons appointed by the
Chief Justice:

(a) A Resident Magistrate, Senior Resident JVlagistrate, Principal' ' 
Magistrate, Senior Principal Magistrate or Chief Magistrate, who
shall be the chairman.

(b) Two advocates of the
standing one of whom
chairman.

(c) Permanent Secretary Office of the President in charge of internal
security or his rePresentative.

[In the course of the Task Force's investigations it was the Office of the
President in its internal security mode which was extremely helpful in
identifying problem areas and problem peopte in the districts. Such
assistance woula m [kely to continue to the Auctioneers Licensing Board.]

(d) Two persons who have acted as Auctioneers for a period of five
years immediately preceding appointment.

(e) One (1.) representative from a Bank or Financial Institulion' ' 
including Agricultural Finance Corporation and Agricultural De-
velopment CorPoration.

(fl Five other members appointed as follows:

(i) lwo to represent Rift Valley, Western and Nyanza Pro-
vlnces.

(ii) One to represent Nairobi and Central Provinces.

(iii) One to represent Coast and North-Eastern Provinces.

(iv) One to represent Eastern Province-

(g) One (L) member of the Kenya Chamber of Commerce and
Industry.

[The Board will comprise thirteen (13) people as follows:

(a) A Magistrate as Chairman.

(D) 2 Advocates of not less than l0 years standing, one of whom will act
as Chairman in case of need.

High
shall,

Court of not less than ten (10) years
in the absence of the chairman, act as

13



(c) The Permanent secretary in the oflice of the president or hisrepresentative.

(d) 2 Auctioneers of not less than 5 years standing.
(c) I representative from a Bank or Financial Institution including theAgricultural llevelopment Corporation and the Atricuttu"ar rin-an"e

Corporation.

(/) Provincial representatives as follows:

2 between Rift Valley, Western and Nyanza.

I between Nairobi and Central.

I between Coast and North-Eastern.

I for Eastern.

(g) A representative from the Kenya chamber of commerce andIndustry.

we think a board rarger than 13 wourd be too cumbersome andexpensive to operate-sr1ceryfulty. one advantage of a uo"J of 13 is that thepool of persons available for disciplinary_ heaiings *ui u" *iae 
"rrou!r,-ioensure that disciprinary hearings invariabty procid;;d;;" not pragued byadjournments for rack of quoium which i"|p"rr" i;i; f;"quenfly in thelegal profession.l

(3) A member of the Board shal be appointed for three (3) years butmay resign his office by written notice tb'the chief rrrti.",
Provided that the chief Justice may revoke the. appointment of anymember'if in his absolute discfetion he conside;lfiilp"r to do so.
[Appointment is by the Chief Justice who would personally consult withappropriate bodies about appointments under Claus& 4-@- (i), O, til, ti,and G).I
(4) There shall be an Executive Secretary who shall be a Magistrateappointed by the Chief Justice:

Provided that the Executive secretary may resign or his appointmentmay be revoked by the Chief Justice.

[The Executive secretary will be a Magistrate who will carry out hisfunctions in addition to his work as a rvragiitrate.-r"i""i,-*e berieve thatwithin a few years, the Executive secreta.y-is tiL"ty to n"J'r,i-s"lf;";ki"gfull'time as such. we think we need tire Executir"-sti"t"ry to be aMagistrate as he will be the controlling force in trre noaia,s disciptinaryjuridiction.l

t4



[Sncrron S-MBBrrxGs oF rnB Bolno:]

5 (1) Meetines of the Board shall be held at least once in each quarter

uno 
-ui 

),iv-oit"i Titn"t appointed by the chairman'

[We recommend regular meetings at least once a quarter'l

(2)ThequorumoftheBoardshallbefive(5)exceptinitsdiscipllnary
iurisdiction ."t en tt e"qr;;;;;iihe Board shail be three (3): in each case

il di of whom shail be a qualified lawyer'

[WethinkitquiteprobableandindeeddesirablethattheBoardacting
in its disciplinary iori-di.tio" should meet outside Nairobi-{or example' to

deal with complaints;;ilrgilth"_Rift valley and western Kenya there is

much to be said to it meeting in Nakuru or Eidoret. A quorum of five (5) in

those circumstances would ii our view tend to lead to unnecessary expense

and unnecessa.v "ai".i"-.nts 
wtrereas a quorum of three (3) should be

attainable without great difliculty or expense'

some memners or the Task Force had reservations about the quorum-of

tfr.* iji io. disciplinari matters but were ultimately persuaded to accept the

iorl.'figr.. UV ifre-6r exampte-of.the legal profession and the serious

f".r.irg".f *oik in 
-ttre 

rcgA disciplinary committee'I

(3)TheChairmanshallhaveadeliberativeandacastingvote.

[TheChairmanshallhaveacastingvoteandwillbealawyer.]
(4)SubjecttothissectiontheBoardmayregulateitsownprocedure.

[The Board shall regulate its own procedure. with a chairman who has

Iegal'iraining this should not be unduly onerous'l

[Spcrron 6-FuxcrroNs oF rnn Boanp:]

6. The functions of the Board shall be-
(c) to consider applications for licences and applications to renew or

aitrend licences;

(D) to train monitor and supervise the activities of Auctioneers;

(c)toreceiveandinvestigatecomplaintsagainstAuctioneers;

(d)toconductdisciplinaryproceedingsagainstAuctioneersandto' ' i.por" penalties and to award costs;

(e) to grant, amend, renew, revoke and suspend licences'

[Thesearetoconsiderapplications;tosupervisetheactivitiesof
Auctioneers; to in"esiil"t..o-irtints; to take $sciplinary proceedings and

to-grant amend renew revoke and suspend licences'

The effect of this section is that the Board is open t9 lhe criticism that it

isbothjudge*aj""v.Howeverbearinginmindthewidespread
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dissatisfaction of the general public with the activities of ..Auctioneers,, (weuse the.word as per the proposed definition i. irr" ."* gi[) we berieve anautocratic approach lp.I the aegis of the Cfriuf jrrU"" with a legallyqualified chairman of rhe Licensinf Board to be warr"nila in the presentslate of Kenya's deveropment andto provide 
"auqu"i" 

p.otection to thededicated and honest ..Auctioneer,, while aissuaaii!-ii"'.p""rr"tors andsharp practitioners from seeking their fortu"", i" ?r.iioneering.l
[Sncrron 7-Rrvnnun:]

7 - All moneys received by the Board pursuant to this Act shail be paidinto the Consolidated Fund.

[All moneys received by the Board are to be paid into the ConsolidatedFTllr it -is elpected that the Auctioneer" ii;;i;! 
-'noa.a 

wiil beself'financing. Even if the Auctioneers Licensing B;;;;L, run at a sma[loss, it is our view that the overafl benetit t, u"E".ir", o;;" nation from aproperly regurated auctioneering profession outr.igrrr-t'n.'pr..ry 1inanciarcost' In any event, if.in any oie (l) year therJshould be a financialdeficiency, in addition to an increrr" i" iees which il.-c-rri"r Justice courdeasily impose, the Board could be urged to increase 
"*".a, or 

"osts 
and finesin subsequent years.

we shourd arso point out that Auctioneers arready contribute to theConsolidated Fund otlgl.pll_Ksh. O,OOO a year for a lrade licence underLegal Notice Number Z*ngb}.

^ .I" would hope that administrative arrangements can be made for theAuctioneers Licensing Board to coilect irade riienc. ru., 
".rrtraily. 

It wourdseem fair and more efficient that the Board retains trri, .u"""ue as a centrar

fffi:l*::: contribution to the ,un"inl of the noara 
"r,o-tr," 

training of

Revenue:

Allowing 1,0(X) licences of which S00 ..A, and Sfi) ..B,, you have:

Application fees l,lfi) x 1,000/_

(Ifi) rejecrs)

A licence 5fi) x 5,000/-

B licence 5(X) x 7,5(N-

Fines and coots (guess)

Miscellaneous income

KSh.
1,100,000.00

2,500,000.00

3,750,000.00

250,000.00

50,000.00

7,650,000.00
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Say, total income KSh. 7,500,(XX) at a guess although some members of
the Task Force expressed the view that the new more stringent qualilications
for an Auctioneer might result in an initial decline in numbers.

Expenditure:

We expect that the Board will meet:

(a) Full Board meetings, four (4) times a year at most.

(D) Disciplinary Board meetings, once a month except for December but
two (2) or three (3) of them at least in each year outside Nairobi.

Full Board meetings, when they occur, will probably be followed by
Disciplinary Board meetings to save on travelling costs.

our rough estimates are that Revenue and Expenditure will be very
approximately equal.

We mtimate that the Board will in addition to offrce space to be provided
by Government require the following stalf:

Executive Secretary (Magistrate) . .

State Counsel including Prosecutors

InvestigationOfficers

Executive Oflicers

Clerical Officers

Typing Secretaries

(i) Executive . .

(ii) Personal . .

(iv) CoPy TYPist

Subordinate Staff

(i) Cleaners

(ii) Messengers

(iii) ReceptionisU Telephonist . .

(iv) Drivers

Vehicles

The budget needs to be reworked in detail but we append as Appendix 2
the current years (approved) and next year (estimates) for the Advocates
Complaints Commisslon showing total estimates of expenditure ofJust under'

I
2

2

2

3

5

I
I
I
2

7

2

2

I
2

2
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KSh. 7,000,(x)0. The estimates have exceptional items for motor vehicles([70,000) and Plant-Machinery replacemeit (f30,000) which make the totalhigher than in a normal year. That organizatio" ir 
"ti."."nt slighfly larserthan what we contemplate for the Board, but the luctioneerl ricenilngBoard does have responsibility for the disciptin".y p.o".aure which in the

case of Advocates is undertaken by the Lawsociety not uy the comptaints
commission. However, taking a brbad view of it, *. r"ti.".irre ncensii! anJdiscip_lining of Auctioneers ii unlikely to cost more than Ksh. 7,00d,000including start_ up costs^ at cur_rent prices which shouia 

-ue 
co"e.ea 

-uy

application and licence fees and by awards of costs and fines.
penr III-LrcBNsrNc eNo IoeNrrry

[Secrron LEucrnrt.rry FoR Lrcrncn:]

- ut is at this point that we propose a firm departure from the existinglaw.

Recommendation Number 3z

new Act

rather

We recommend that new and stringent be in the
as Auctioneers, Under present law

Pro

sooner
at

to
, more or less an can val

a can
been that Auctioneers rise (and

monotonous to the
time an Auctioneer , someone somewhere

or liale or no recourse.

F that background we that it should be more dfficult to
become an Auctioneer easier to out

or ability. Our and are set
out s

One made to us the Association Auctioneers
was that it bea renewal a that
a

Act balance we
be It is to auctioneers to

Government to accord as other
.1

the ,s

a

, 8.-.(1) A person who has attained the age of 30 (thirty) and is under 65(sixty-five) years of age at date of commencement of the licence applied forand is a Kenya citizen shall be eligible to hold a licence under this Act:

member the Lawthal
uctioneers a

Government to

done
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provided that a person who has not attained the age of.thirty (30) years

mav be elieible t" t oiO-uli."n." if he shows to the satiafaction of the Board

t'#i;;f,u,ffi;i i"uri r""", (7) years apprenticeship with a reputable firm

of Auctioneers.

[Requirements: KenYa Citizen

Atleastthirty(30)yearsofageandundersixty.Iive(65)yearsofage.at
date of .o--"n..o..ot"J n""rr"e-applied for-lroviso for someone under

tni.tv (30) with seven (7) years afprenticeship in a reputable firm'

we consider that these requirements will ensure that only those with- the

o""oory .*p"r.r". *il1 q"iurv as Auctioneers; the upper, age limit is

ttrougnt iesiraUte to preveni eldeily Auctioneers being tempted to carry out

their duties bY ProxY.l

(2) (i) A corporation shall not be eligible to hold a licence under this

Act.

(ii) Auctioneers shall be entitled to practise in partnership

prontO"O itrat att the partners are licensed under this Act'

(3) Notwithstanding sub-section (1), a person shall not be eligible to

hold'a licence under this Act if-
(a) (i) he has been convicted in the ten Years his application

an offence involving fraud, dishonesty orof

(ii) he has at any time been convicted of an offence under this Act

or been disqualified by the Board under this Act'

(b) he is a judge or magistrate or is employed in.any capacity as an

executive or subordinate officer of a court;

(c) he is a practising advocate, or is employed in any capacity by a

Practising advocate;

(d) he is a Member of Parliament, councillor, civil servant, member of
' ' staff of any iocal authority or statutory body or parastatal;

(e) he has not completed ten (10) years since his licence was revoked;

(f) his period of disqualification as an Auctioneer by the Board has not
"' -"iiirea 

at the ciate of commencement of the licence applied for;

(g) he has not pai-d 1rY fine compensation or costs imposed. by. the

Board Oue tL ttre noard or any other person at date of application;

[Disqualifications:
(a)Convictionforanoffenceinvolvingfraugdishonestyoroffences

involvingmoralturpitudewithinprecedingten(10)years.
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(D) conviction at any time of an offence under this proposed new Act.
(c) Judge, magistrate, court employee.

(d) Practising Advocate or employee thereof.
(e) Member of parriament, councilor, civir servant, emproyee of anytocat authority, or emptoyee of any ,t"irioii-Loov.
(f) Any person whose ricence has been suspended or revoked where theperiod of suspension has not expired oi in tt 

" 
caseof revocation ten(10) years have not run since the ricence was revoxea.l

(4) A person who obtains a ricence klo.y,.rg that he is not erigibre tohold one shail be 
-guilty of an offencl and riabr"e to u-iin" not exceedingKenya Shilrings fiity tfiousand (KSIi. i0,0di)";. ,"o'i,np"ronment for aperiod not exceeding.twerve tjzl *onit,r-'"i',""#fr ,r.r, fine andimprisonment in addi-tion to uny ott,.. penalty.

[Imposes a severe,pe.nalty lol anyone ob!a{{g a ricence who is inerigibreto do so of Kenya shilingJ fifty t[ousana (Ksf,. so,d,ildl or twerve (12)months in prison or both in ada-ition to any'other p";;[j;. We think thispenalty will be sev€re enough to ensure thai peopre'*-rro io not qualify asAuctioneers do not get ricei-ces even for a short period. There has been atendency under the.weaker existing regisration ir'i*rir" who can obtainapproval at Provincial tevel to obtai-n an initial ri""nJu *ii"h is then abusedfor a short period to the detriment of tt u pruri"-""a not reneweo.I
[Sncuon 9--AppucerroN FoR Gnexr or Lrcencr:]

q..(1) Application for a ricence shalr be made to the Board in theprescribed form and shall identify the place or urri.r"r, and the class oflicence in.respect of which the apilicati;; i;;;d6;;;"d ho*"u"r that
th! Boqf may up_on apprication'ilsue a speciar ricehce to u p"rron who isnot a citizen of Kenya-but who by virtue.of his specia-r knowledge andexperience in Kenya or elsewhere ii otherwir" quurirl"J'Is a fit and properperson to conduct the same.to.hold-any auction'oi a 6"Ji"ui nature and for
,,lr,,rr,J.i::e 

to dispense with the otheirequi."r"nt, JffiiUttry p;;d"d

- tA draft appticltig.n foT is_appended to the draft Rures as wel as draftforms of recommendation. The forms 
"". 

.o.. detailed than those in use atpresent with the intention of obtaining a full ana rrantr-air"t*u"" of theapplicant's background; recommendations from a crrier oirerigious leaderor an Advocate of ten (10) years standing should 
"rrroi.-ih"t those with apoor reputation for honesty do not eren git as far * 

"ppri*g 
for a ricence.The provision for a special licence is to cover those unusuar situations forwhich it is dillicutt to regisrate. For eiampte we note in Zimbabwe thatsurplus elephants are up for sare: in Kenya fliere have r.om time to time beenspecialized auctions of iace horse, anti{ues, caryets and other items where

20



spccialized knowledge on-the-part of the Auctioneer and the bidder is

i,irp""t 
"t. 

There #;".t irl, b,*n or" international auction of works of art

for charitpUr" purpor"r.-ffi proviso is designed to cover these special

conditions.l

(2) A person who knowingly makes a false statement in connection

with In apftcation for the granl, renewal or amendment of a licence shall

be guilty of an offence.

[To make a false statement in an application form is an offence.]

(3) Except as may be otherwise provided.Py J?*, no auctioneers'

licenie shall iuthorize iny person to deal in or sell (either on account of or

for the benefit of himself oi of any other person) anything, the dealings, 9r
sale of, which is prohibited to persons other than those duly licensed,

registeied or othenwise authorized in that behalf, p-rovided that it shall not
be"necessary for Auctioneers to take out licences for the sale of liquor or
television, ridio ot video sets or items sold in executibn of a court decree or
distress for rent.

[This is a saving to preclude Auctioneers selling things which are

controlled by the law in some way such as firearms, dangerous drugs'
poisons, coffee beans but not radio, television and video sets or liquor which

are items commonly attached or distrained upon. The existing laws require
an auctioneer to hoid a radio and television dealers licence at a cost of Kenya

Shillings three thousand (KSh. 3,000) per annum when he may only sell a few

sets a ]ear which we consider too onerous.]

[Secrrox l0{onditions Appticable to Grant of Licence:]

10. (1) The Board shall not grant a licence unless it is satisfied that the

applicant'ii eligible to hold a licence and that he is a fit and proper P.eTon
pi6vided that where an applicant proposes to work in the full-time

lmptoyment of another licensed Auctloneer the Board may dispense with

any requi.ements for secure premises and insurance if such requirements

ar6 afdaAy met by the employer but nothing in this proviso shall permit a

licensed Auctioneer in employment having the benefit of any such

dispensation to practise on his own account or as an independent

contractor.

(2) For the purpose of satisfying itself as to the eligibility and

suitaLiiity of an apfticint, the Board may make any necessary inquiries and

in pursuance theieof may serve a noti^ce in writing o1 the. applicant or any

f"iton other person requiring him to furnish to the Board any information
wittrin such period as the Board may require'

[In addition to eligibility under section 8 an applicant has to be a lit and

p.rpu. person thus conferiing a discretion on the Auctioneers Licensing

im"ia *nicn under section l0 (2) is authorized to make inquiries to assist it
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in coming to a decision. The Auctioneers Rules part lr-Licensing andIdentity will make provision for ..A, and ..8, licences as follows:

"A" General Auctioneering Licence limited to specific districts.
'.B" Erecution of court- orders, and levy of distress within specilied

districts: General Auctioneering: realization oicharged securities, ,"p*.o-
sions and sale of any property throughout fenyal-- 

----

Recommendotion Number 4:

In an attempt to
goods, we the

a. Applicaion lce
b. CctifrcoU of god condtrct from rhc

Crininol I nvcstigatbn O"fuan""t
(c.r.D.)

c. Recommcndation from arca
tttagisnab

d. Recommendation fmm Auctbneer
undcr whom applicat hos worked

c. Re-commcndation tmm rclebus
lcdcr or arca chicf
or dvocatc of l0 yeart sbnding

t. Four uou bvcl or cquivalent pcssc.r
including English and
MathcmUics

S. Prool of awibbility
of secwi prcmises !or:
(i) storagc

(ii) auctbn salcs

h. Cash Dcposit or Guamntcc
or Bond lor duc complbnce
wilh the Act

i. Insumncc ol prcmiscs
and corrtcnts lor bwglary,

tirc, thcft

j. Insuvnce of Sods
in h$t

k. bductbn coursc

Rcquircd Rcquind

Rcquind

Rcquircd Not Rcquind

Requircd Rcquiled

Requind Rcquired

and of seized

B

Liccncc

KSh. 1,000

Rcqubcd

Rcquind

KSh.'5U),0(n

Not rcquind

on

A

Liccrrcc

KSh. I,(no

Reqaind

Rcquircd

Nol rcquind

Rcquind

KSh. IU,(m Im,0(n

KSh. 5(n,0(n KSh. I,(m,M)

licences as
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l. Number ol Yean
in a rePuublc fvm of Auctioneers

m. Holdcr of an "A" Auctioncers
Lbence

5 years 5 years

N.A 3 years as an "A"

Dcence holderl

(3) It shall be a condition of the grant of a licence that the applicant
shall within. ninety (90) days of the said grant nominate not less than two
licensed auctioneers of either class jointly to wind up the aPplicant's
auctioneering business if the applicant dies or loses his licence for any
reason while carrying on business as sole proprietor or sole surviving
partner of an auctioneering business: such nominations may be changed in
writing by a licensed auctioneer at any time but any changes shall be
notified forthwith to the Board and if an Auctioneer fails to execute such
nominations within the time aforesaid his licence shall be suspended until
such nominations are executed.

[It seems to be a fact of professional life in Kenya that a very high
percentage of professionals prefer to practise as sole proprietors. This section
is intended to ensure that there is someone to wind up a sole proprietorship in
the event of the sole proprietor's death and in particular to safeguard clients'
moneys. We have no figures from the auctioneering profession, but of about
1,7fi) practising Advocates about two sole practitioners die each year.l

(a) In the event that the persons nominated to wind up the auctioneer-
ing business under the foregoing sub-section fail to take action within thirty
(30) days of being required by the Board to do so, the Board itself may
nominate one (1) or more licensed auctioneers of any class jointly to do so

and the Board may take such further action effectively to assist the
nominees to wind up the said business as it shall think fit to do.

(5) Upon the issue of an auctioneering licence, the Board shall also
issue to each licence holder an identity card containing the name address

and class of licence in permanent form and such identity card:

(a) shall be worn prominently by the Auctioneer on all occasions of
attachment seizure and sale.

(b) shall be held by the Auctioneer as incidental at all times to his
Auctioneer's licence and therefore subject to renewal amendment
replacement, revocation, suspension and return as part of his

licence.

t$ith a view to further tightening on the profession of Auctioneer (as

defined in the new Bitl) it is proposed that a licensed Auctioneer when

engaged in any attachment or seizure under court order or letter of
instruction shall at all times carry with him and exhibit to any person

reasonably requesting it an identity card issued by the Board. This measure
is designed to meet a common complaint that Auctioneers esp€cially in their
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court broking or distraint mode wear no uniforms and cannot be
distinguished from any other member of the public. It takes tittle
imagination to see that there is scope for enterprising thieves to masquerade
as brokers when they are nothing of the sort.l

[Secrlox ll-Rrrusll ro Gnmr a, Lrcnncn:]

11. Where the Board refuses to grant a licence it shall serve a notice of
refusal,.indica.ting.the reasons therefor, on the applicant by registered post
or by delivering it to the applicant personally.

[Provision is made for a refusal to be notilied to the applicant with
reasor.. The most obvious reason is going to be that the applicant is..not a lit
and J oper person" which may well trigger an application for judicial
review. However, under the existing law there has already been a rash of
threats to apply for judiciat review used as a means to discover the reasons
for refusal of licence. we hope that by grving reasons the number of such
threats will diminish.l

[Sncrrox l2-Fonu or Llcrxcn:]
12. (l) A licence shall be in the form to be determined by the Board

and shall include-
(a) the full names and national identity card number of the person to

whom the licence is granted;

(b) the place of business in respect of which the licence is granted;

(c) the district or districts to which the licence applies; and

(d) the date of its expiry, which shall be no later than the thirty-first
day of December in each year.

(2) The licence shall be displayed in a conspicuous position within the
place of business in respect of which it is granted.

[The form of licence will be determined by the Board and will have to be
displayed at the Auctioneer's place of business.l

[Sncrron l]-Dupr.lclrn Lrcencr:]
13. If the Board is satisfied that a licence has been rost, destroyed or

mutilated, it may, on payment of the prescribed fee, issue a duplicate
licence.

[No comment required.]

[Srccrrox l4-RrurcwAl AND Aunxnrvrnxr or Lrcexcn:]
14. (1) A licensee who is still eligible under this Act, may, not earlier

than three (3) months, nor later than one (1) month, before the date of
expiry of his licence, apply to the Board for a renewal thereof.

24



(2) Where an application for the renewal of a licence is made by a
licensee who is still eligible under this Act, the licence shall remain in force
until the application is dealt with unless the licence is suspended or revoked
under the provisions of this Act or the Applicant ceases to be eligible.

(3) A licence may be amended, on application to the Board and after
payment of the prescribed fee or on the Board's own motion-

(a) by substituting one place of business for another; or

(b) bV adding or deleting in the licence a district in which the holder is
licensed to act; or

(c) in any other manner that the Board may think fit.

(a) The Board may refuse to renew or amend a licence upon any of the
grounds upon which it may refuse to grant a licence or revoke a licence
under section L0 or 20 and the provisions of subsection (4) of section 20
shall apply to any refusal to renew or amend.

(5) The licence shall be renewable every calendar year.

[The concept is that licences shall be renewed annually on a calendar
year basis. Provision is made for amendment as there could be special
circumstances such as a temporary change of place of business or an
extension of the district within which the AuctionGer was carrying on
business.l

lSncmon 15-Fnn:]

15. Where the Board is satisfied as to the eligibility and suitability of
an applicant it shall grant or renew or amend a licence on payment of the
prescribed fee.

[Srcrrox lFDunluoN oF Llcexcn:]

16. Subject to this Act-
(a) a licence shall be valid for a period not exceeding twelve (12)

months;

(b) where the licence is renewed or amended it shall be valid subject to
section 12 of this Act for a period of one (1) year from the date of
expiry of the previous licence except in case of amendment the
Board may limit the time for which the amendment shall be valid.

(c) where a licence is suspended by the Board under this Act and the
suspension is set aside, the licence shall continue to be valid for the
period remaining unexpired thereon at the time the suspension
took effect.

[As already stated, it is thought licences should be renewed
annualty.]
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[Srccrrox l7-LrcBrlcEs Nor Tntrsrnnur,r:]
L7. (l) A licence shall not be transferable.

(2) Upon the death, bankruptcy or other incapacity of a licensee, the
persons nominated under section L0, or his persbnal representative, or
trustee in bankruptcy or other person acting on his behaf shall return his
licence to the Board and shall also return all warrants, whether executed or
unexecuted, to the court which sent them to the licensee.

Recommendation Number 5:

Due to nature the Auctioneer's licence, we recommend that an
A not
be to a Auctioneer. A licensed Auctioneer
lo another to assist, but will nevefiheless

to the Board. We Auctioneers will
either under their own names or name a all
are Auctioneers and thu the Auctioneers

will be unlirnited.

[Sncrrox lLRrclsrER oF Lrcnncrs:]

. 18r (1) The Board shall keep a register, in such form that it
determines, of licences granted and-shall reiord therein in respect of each
licence:-

(a) the particulars required by section 12;

(b) particulars of any duplicate issued or any amendment of the licence
made under sections 13, 14 and 16;

(c) particulars of any revocation or suspension of the licence under
section 19, 20, 2l or 26

(d) the district or districts to which the licence applies;

(e) any other particulars the Board may require to be recorded.

(2) A person may, during reasonable office hours, and on payment of
the prescribed fee, inspect the register of licences.

(3) A person who is:-
(c) a member of the police force, or a public officer, acting in the

course of his duty; and

(b) a person authorized in writing by the Board, may inspect the
register without payment.

[We contemplate that a formal register will be kept and that the pubtic
will have the right to inspect it on payment of a fee.

nor a
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A list of Auctioneers licensed in any cdendar year with their addresses

and the class of their licences shall bc published iD the Kenya Gazetb once in
each calendar year.

This is some protection to the pubtic from rogue unlicensed Auctioneers
purporting to act as such.l

Penr IV-DrsctpLINARY FuxcnoNs oF THE Bonno

[Sncnox l9{orrpruxrs:]
19. (1) A complaint against an Auctioneer of misconduct, which

expression includes disgraceful or dishonourable conduct incompatible with
the status of an auctioneer, may be made to the Board by any person.

(2) Where a person makes a complaint under subsection (1), the-

complaint shall be by affidavit by himself setting out the allegations of
miscbnduct which appear to arise on the complaint to the Board,
accompanied by such fee as may be prescribed.

[These provisions are Similar to those in use in the case of Advocates. We
think an mAavit by a complainant is necessary to ellmlnate frlvolous
complaints and also as a meilxl of puttlng in writing to the Auctioneer the
misconduct complained of.]

(3) The Board shall give the Auctioneer against whom the complaint is

made an opportunity to file an affidavit in reply and toappear before it, and
'shall furniiir trim with a copy of the comfliint, and bf any evidence iir
support thereof, and shalt give him an opportunity of- inspectin-g any
rel&ant document not less than seven (7) days before the date fixed for the
hearing:

Provided that, where in the opinion of the Board the complaint does
not disclose any prima facie case of misconduct, the Board may, at any stage

of the proceedings, dismiss such complaint without requiring the Au-
ctioneef to whom the complaint relates to answer any allegations made
against him and without hearing the complaint.

[Thesc provisions too come from the Advocates Act but have been

extended sligbtly to include an Aftldavit in reply from the accused

Auctioneer.]

(4) For the purposes of any application or compl?-int made to it under
this Pirt, the iloald may administer oaths or affirmations, and the
complainant and the Auctioneer to whom a complaint relates and an
applicant making any application to the Board, may take out a summons to
give evidence orlo produce documents, but no person sh-att-bq comPellable
inder any such summons to produce any document which he could not
legally bi compelled to produce at the trial of a suit.
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" ^(sl All pr_oceedings before the Board shalr be deemed for the purposes
of chapter-x_I of the Penal Code to be judicial proceedings and to. tte
purposes of chapter vIII of the Evidence Act io be legal proceedings.

(6) The Board may make rules for regurating the making to the Board,
and the hearing and determination by the Eoard, of ipplications oi
complaints under this Part.

(7) After hearing the complaint and the Auctioneer to whom the same
relates, if he wishes to be.heard, and considering the evidence adduced, the
Board-may order that the complaint be dismisset or if of the opinion that a
case of misconduct on the part of the auctioneer has been mide out, the
Board may order:-

(c) that such Auctioneer be admonished; or
(D) that _the Auctioneer's licence be suspended for such period as it

thinks fit not exceeding six (6) months; or
(c) that the Auctioneer's licence be revoked; or
(d) that the class of the Auctioneer's licence be altered from class B to

Class A for such period as it thinks fit; or
(e) that su h Auctio,Tg_e.r d9^p^"r-3 fine not exceeding Kenya Shillings

fifty thousand (KSh. 50,000); or
(fl that-such Auctioneer qo._p1y co^m-pe-nsation not exceeding Kenya

Shillings fifty thousand (KSh. 50,000) to any person aamiitieo uy
his misconduct; or

(g) that such Auctioneer be disqualified from eligibility for an
Auctioneer's licence or any class thereof for sud peri-od as the
Board thinks fit; or

(ft) such combination of the above orders as the Board thinks fit.
(8) The Board may make such order as to payment by any party of any

costs orwitness expenses and of the expenses of the Boar-d oittre members
thereof in connection with the hearing bf any complaint as it may think fit.

(9) Any order of the Board may be filed with the subordinate court
and shall upon service of the notice of filing thereof upon the Auctioneer be
enforceable in the same manner as an order of th6 cburt to the like effeci.

. 110) For the purposes of this section the quorum of the'Board shall be
the chairman or in his absence one of the adv'ocate members of the Board
and at least two (2) other members.

. (11) Any Auctioneer aggrieved by any order of the Board made under
its disciplinary jurisdiction may withil thiity (30) days after the ,eceift uy
him of written notice of such order, appeal-against such order to ttre Higir
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Court by giving notice of appeal to the Registrar there-of and shall file with
the Regisirar a-memorandum setting out his grounds of appeal within thirty
(30) diys after the giving by him of such nolice- of appeal. The decision of
itre Hign Court on such appeal shall be final.

20. ln addition to its powers under Section 19:-
(a) The Board may revoke a licence if it is satisfied that the licensee' ' made a statemLnt in or in connection with his application for the

grant, amendment or renewal of that licence which he knew to be

false in any material Particular.

(b) The Board shall revoke a licence upon the-happening of any event' ' 
which renders the licensee ineligible to hold a licence.

(c) The provisions of section 9 of the Probation of Offenders Act shall
not applY to this section.

(d) Where the Board has power to revoke a licence it shall give the' 
licensee sufficient opportunity to show cause why the licence

should not be revoked.

(e) Where the Board revokes a licence, it shall serve notice of
revocation, indicating the reasons therefoi, on the licencee

personally or by regiJtered post and shall publish a notice in the
bazette and in one local daily newspaper within fourteen (14) days

of the date of revocation.

(f) Th" revocation of the licence shall have effect from the date of- 
service of the notice of revocation which shall be:

(i) where the notice is sent by registered post, a date seven days

after the date of Posting; or

(ii) where the notice is delivered to the holder of the licence
personally, the date of delivery or

(iii) UPon publication of the notice whichever is earlier'

(g) Where a licence is revoked, the licensee shall forthwith deliver the'"' 
licence to the Board and a licensee who, without reasonable

excuse, the burden of proving which shall lie on him, fails to do so

shall be guilty of an offence and liable to a fine not exceeding

Kenya Strittings fifty thousand (KSh. 50,000) or to imprisonment
for i period not exceeding twelve (12) months.

[We have set out spccific provisions thet mirror the Advocates Act but
ftir this purpose beve reduccd the quorum of the Bmrd to three (3), one (l) of
whom will be a hwyer.

We have hed some debete as to how far the disciplinary powers of the

Board should go: should the Board be able to impoee limited fines and award
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Iimitd compcn$ation in addition to suspension and revocation of the licence.
on balance we think that the reputabli auctioneer has nothing to fear from
such provisions.l

21. (l) In addition to its powers under section 19 of this Act the Board
may suspend a licence for a period not exceeding six (6) months:-

(a) I-! the licensee. is charged with an offence involving fraud,
dishonesty or immorality, violence and maricious dairage 6
Property.

(D) If, 
.h?yins. received. a complaint- against the licensee concerning his

activities in executing court orderl or when distraining, the B6ard
considers it appropriate to suspend the licence pend-ing further
investigation of the complaint.

(c) If the licensee when executing court warrants or distraining has
acted in a manner incompatible with his status as an office, jf th"
court.

. - (2) The chairman of the Board, if satisfied of the necessity for acting
without oef3v, may fg1 any of the reasons set out in sub-sectiori 1r1r,"r"o?suspcnd a licence until the next meeting of the Board but such ,irJp"nii*
shall not remain in force- for a period exceeding six (6) weeks and the
Executive Secretary shall forthwith serve a n6tice ir tne ,urfinrion
indicating the reasons therefor upon the licensee p;;;;;"ily o, uy ,"girt"ieJ
post.

(3).where the Board suspends a licence it shall serve a notice of
suspension, indicating the reasons therefor, lpon the licensee personally or
by.registered post and shall publish a notice in the Gazette and in one local
daily ne*spaper within fourteen (14) days of the date of ,urp"riion.--

.(4) Te. suspension shall take effect on the dhy following the date of
service of the notice of suspension which shall bi:-

(a) where the notice is sent by registered post, a date seven (7) days
after the date of posting; or

(b) where the notice is delivered to the licensee personally, the date of
delivery; or

(c) upon publication of the notice whichever is earlier.
(5) lefore the board suspends a licence it shall give licensee sufficient

opportunity to show cause why the licence should not be suspended.

Panr V-Mrsceu-ANEous eNo GexeRAr-

^ 22. (1) 4 person who fails to comply with any of the provisions of thisAct or the Rules made thereunder stritt ue guitty of a'n offence.
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(2) A person who commits an offence under this Act 9r ryy Bu-lgt
madd ihereunder for which no penalty is expressly provided shall be liable

to a fine not exceeding Kenya Strittings fifty thousand (KSh. 50,000) or to
imprisonment for a tein noi exceeding twelve (12) months or to both such

fine and imprisonment.

[The Auctioneers Rules will cover licensing, attachments, sales,

auctions, accounts, discipline, further offences, fees and remuneration.]

23. Upon the making of a complaint to the police of any offence under
this Act, the police shall make necessary investigations and take appropri-
ate action as deemed fit under the law.

[One of the complaints made to us on several occasions was that while
complaints against Auctioneers are often made to the Police, the Police are
extrimely reluctant to investigate and try to pass the complaint off as a "civil
matter,'. The object of this section is to ensure the Police do investigate such

complaints thereby we hope making sharp practice by Auctioneers less

likely.l

24. An Auctioneer may be liable, notwithstanding the fact that he has

been acquitted of an offence, to disciplinary proceedings under this Act.

25. (l) An Auctioneer making any sale other than a forced 9,a19 !y
auction shall (unless it be agreed otherwise between him and the seller) be
entitled to sue for, recover and discharge all sums due in respect of such

sale.

(2) An Auctioneer making any sale other than a forced sale, (unless it
be ajr6ed otherwise between him and the seller) shall be liable for the due
payment to the seller of the net proceeds of all sales of property within
fifteen (15) days from the date of sale of such property.

26. (1) The court imposing any fine under this Act gPon any
Auctioneer, or convicting any Auctioneer of any offence in relation to any
property entrusted to him for sale or in relation to the p-roceeds of sale of
iuch property, may, if it shall appear that the offence is of such nature as to
requile the licence of such Auctioneer to be suspended or revoked make an

order to that effect, and the licence shall be suspended or revoked
accordingly.

(2) The court making any order of suspension or revocation of a

licence shall forthwith intimate the same to the Board.

27. (l) Subject to the provisions of any other written law any person
suffering any special or general damage by the unlawful and improper
exercise by an Auctioneer of the powers given to an Auctioneer by law or
by court shail be entitled to recover any damages directly suffered by him
from the Auctioneer by action:-
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[VYe have particularly in mind section 6 Judicature Act (Cap. t) which
gives protection to Court oflicers acting in good faith who exceed their
jurisdiction for one reason or another. This section is designed to give a clear
remedy against an auctioneer who for example sells property at a serious
undervalue in collusion with the creditor.l

PROVIDED thAt-
(i) nothing in this section shall prevent the Auctioneer claiming

contribution or indemnity from any other person;
(ii) nothing in this section shall limit the damages recoverable

under any other written law.

. fThis- saving is- included to preserve the rights to double and trebledamages for unlawful distress and pound breach-und". r""tio.r, g and 7 ofthe Distress for Rent Act respectivety.l

[Secrrox 2LAucrloxs:]

. 28.. (1) where any movabre or immovabre property is put up for saleby auction in lots, eaih. lot is prima facie deeieo'to 6e id" ,uri;".t oi-useparate contract of sale.

- (2) It shall be stated in the particulars or conditions of sale by auctionof any movable or immovabla property whether such-sare be withoutreserve or subject to a reserve price,-or whether a right to bid is ,ese*eo.
Where there is a reserve pricein a forced sale the lot ihalt not be sold at theagcliol at a lower price;in other sales the rot may L" ,.id'"t 

" 
ro*", fri."with the consent of the owner thereof.

. (3) If it is stated that the sale be without reserve or to that effect, thenit shall not be rawful for the selrer or uny.p"rroo;; htr-b"h;rf or emproyedby him to bid at such sare, or for the auitibneer to tux" [no*ingry""i;ir;h
bidding provided however if it is stated that the sate*itt u" ,ro:E i t"; Ghi
fgrJt: se-lter to bid, it sha[ be lawful for the ,.[",:li]o;;;y 

"n" 
person onhis behalf, but not more than one, to bid at any such auction in such manneras he shall think proper.

(4) If it is stated that the sale will.be^subject to a reserve price asregards aly one or more lots, it shall be lawful for the-sJl"i o, ury personemployed by him to give one bid for each such lot and no more.

- - (5) If the seller or any person employed by him or on his behalf shallbid at any sale contrary t6.iny gllh: ireteding proririon, of this section,
3ny purchaser may rgfu.se.qo-furfil his purchase]'uut tt. tiehest bona lidebidder shalt be entitred, if he shariJ;k;; t. t"""ii".i-movabre ormovable property at the price offered by him.
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(6) No auctioneer shall make a bid either on behalf of himself or as
agent for any other person unless on making such bid he shall announce that
it is his bid.

(7) A sale by auction of any movable or immovable property is
complete when the auctioneer announces its completion by the fail of the
hammer notwithstanding any written law to the contrary.

(8) Until the sale is complete any bidder may retract his bid.

(q) $lV person.who shall knowingly receive or make any bid contrary
to- lly 9f qhe provisions of this section or who shall make an accepted bid
which he knows or ought in all the circumstances to have known he is
unlikely to be able to perform or is fraudulent or is intended to avoid a valid
sale of the lot bid for shall be guilty of an offence and in the case of an
Auctioneer in addition to any other penalty to have his licence suspended or
revoked.

(10) An auction shall take place at the date, time and place advertised
and on no other date, time or place.

29. Nothing in this Act shall limit or otherwise affect the inherent
pgyers of the court to make such orders as may be necessary for the ends
of justice in any matter it is seized of or is before it.

[This draft section is an amalgamation of s. 58 sares of Goods Act and s.
14 (l) Auctioneers Act. we are proposing that the amalgamated section
should apply to sales of both movable and immovable property. The Law of
contract Act s. 3 (4) already provides that a sale of immovabie property by
public auction is binding without writing contrary to the norrnal rute itrai
land and interests therein can only be disposed of by written contract.l

Panr VI-MrscoNDUCT sy AusnoNEERS

30. An Auctioneer when executing court warrants or distraining or
when seizing or selling any property without the consent of the owner uid"t
any law or contract shall at all times act as if he were an officer of the Court
and shall not do or omit to do any act or thing incompatible with such status
and shall ensure that his servants act in all respecti in a similar manner.

31. No person shall practise as an auctioneer after 31st December next
following the date of the commencement of this Act unless he is licensed
under the provisions of this Act provided that an Auctioneer who:-

(i) had a licence valid until the 31st December of the previous
year;

(ii) being eligible has duly made application for a licence for the
ensuing year;

(iii) has not been advised by the Board of the decision of the
Board on his application may act as an Auctioneer within the
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terms of his former licence until the 3Lst March in the ensuing
year but no longer.

Penr VII-TneNsrrroNAL Repeel CoNseeueNTrAL Sreru'roRy ApreNp-
MENTS eNo Rulr,s

32. (l) Any person who has been licensed as an auctioneer under the
previous Act for three (3) consecutive years prior to the coming into force
of this Act who is otherwise eligible by virtue of good conduct, premises,
insurance and bond shall be eligible for a "B" licence.

(2) Any person who has attained the sixty-five (65) years or over and
who has been licensed as an auctioneer under the previous Act for three (3)
consecutive years prior to the coming into force of this Act who is otherwise
eligible by virtue bf good conduct, premises, insurance and bond may be
granted a licence until the end of the first full calendar year from the coming
into force of this Act.

[The transitional provisions permit the granting of a "B" licence to those
who have held a licence for three (3) consecutive years under the previous
Act without the need to serve three (3) years as an '(A" Licence holder.

There is also a saving to enable those over 65 years ofage to serve one (1)
full year under the new Act before becoming ineligible.l

33. The Court Brokers Act (Chapter 20) and the Auctioneers Act
(Chapter 526) arc hereby repealed with effect from the date on which this
Act comes into force.

34. The following Acts are hereby amended:-

(1) The Civil Procedure Act (Chapter 2l)-
[We cannot recommend changes to the Civil hocedure Act or to the

Rules except after prior consultation with the Rules Committee for which
there has not been time.

However we have two main comments and one important recommenda.
tion:

(i) There is an anomaly between the "goods exempt from attachment"
under section 44 Civil Procedure Act and "articles exempted from
distress" under scction 16 Distress for Rent Act as read with section
19 (4) of the same Act.

Essentially the Distress for Rent Act grants fewer exemptions from
seizure than the Civil Procedure Act and an innocent third party i.e. a Hire
Purchase Company is more likely to lose its goods to a distraining landlord
than to an execution creditor.

This is a complicated area of the law not strictly within our terms of
reference but there has to be a case for the powersi of an "Auctioneer" to be
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identical whether he is distraining for rent or executing for a money decree
and for the objection proceedings arising from distress or execution to follow
the same or verJ similar procedure.

A combination of section 44 (i) (ii) civil Procedure Act and section 16
(a), (bl, @), (O, @\, A, @), (h), (0 Distress for Rent would seem to meet the
general case ifcoupled with the repeal ofsection 19 (4) (a) but further study
is neccssary before such amendments are made.

(ii) Civil Procedure Act itself needs to be brought up to date:-
(c) Section 44 (l) (ii) (aF*Tools of artisans"

In our respectful view, this section should be extended to include the
basic minimum equipment for an ofrice. The whole object of exempting the
tools of artisans was not to kill the gome that laid the golden egg so that a
carpenter or a goldsmith could continue to earn their livelihood. There seems
to be no logic in not extending the same principle to the very many people in
Kenya today who earn their living by the provision of services from an ofrice.

(D) Section 44 (l) (ii) (rFThe exemption of livestock and implements
not exceeding KSh. 101000 in value clearly needs to be reviewed.

(c) Section 44 (l) (iiiFBooks of account
In the modern age, some people still retain books of account but a great

deal of information is now kept mechanically or electronically. Accordingly,
it is our view that computers should not be attachable unless the Auctioneer
has lirst given the debtor during the grace period referred to hereafter an
opportunity to copy all the information from the hard disk either on to floppy
disks or to. print outs.

Recommendation Number 6z

We recommend that Auctioneers should in the case
the thea

(a) Livestock . 48 hours
(b) Othcr movablc propefi 7 days
Provision these grace

Rules
Commifree to
40, , 6I and 62. Civil

has been intu Part III the
to it will be

minor amendments inter alia to 2I Rules 38 39

(2) The Law of Contract Act (Chapter 23):-

._ In-section.3 (1) by-deleting "public auction,,and by inserting
"public auction by a licensed Auctioneer".

(3) The Chattels Transfer Act (Chapter 28):-
In regulation 7 of the Third Schedule by deleting ..public

auction" and inserting "public auction by a licensed auJtioneer".
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(a) The Disposal of Uncollected Goods Act (Chapter 38):-

[No amendments are suggested but we have left this heading in because
sections 7 (3) and 8 (3) of this Act do raise the question of whether a "good
title" is obtained by a purchaser at an auction. This is a matter that may
require further consideration.l

(5) The Distress for Rent Act (Chapter 293):-

[Although not within our brief, we should comment that the Act is badly
drafted and not well understood by a majority of Kenyans. There is a case to
be made for distress for rent only to be available between relatively
sophisticated landlords and tenants where for example the tenant is paying a
monthly rent of not less than KSh. 20,0(X).'

Ilespite its many draw-backs however the extra-judicial remedy of
distress does save the courts a great deal of work and to repeal the Act would
add to the burdens of an already over burdened judicial system.

Subject to these comments we have proceeded on the basis that the Act
will remain in force.l

(i) BV deleting "bailiff' wherever it appears and by inserting
"licensed Auctioneer".

[The word "baililP' is very old fashioned and although well
understood by lawyers is not understood by the Kenya public at large. We
consider the word *bailif?' should be deleted wherever it appears in the
Distress for Rent Act and that it should be replaced with "licensed
auctioneer".]

(ii) In section 2 by deleting the definition of "approved valuer"
and by inserting:-

"approved valuer" means a licensed valuer under the
Valuers Act (Chapter 532) or a licensed Auctioneer under
this Act other than the Auctioneer carrying out the distress or
anyone who employs him or is employed by him.

"auctioneer" means a licensed auctioneer having the class
of license authorizing him to levy distress for rent.

(iii) In section 3 (1) by deleting "Subject to the provisions of this
Act" and by inserting "Subject to the provisions of this Act
and any other written law".

(iv) In section a (1) by deleting "ten days" and by inserting
"fourteen days".

(v) In section a Q) by deleting "the ten days" and by inserting
"seven days after the distraint".
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By deleting "public auction" and by inserting ,.public
auction by an auctioneer".

(vi) In section 4 (3) by deleting "the ten days notice" and by

inserting "seven days after the distraint".

(vii) In section a (a) by deleting "ten days" and by inserting "fourteen
days".

(viii) In section 6 (1) by deleting "contract may seize" and by inserting
"contract may instruct an auctioneer to seize".

In section 6 (t) by deleting "ten days" and by inserting "fourteen
days".

(ix) In section 9 by deleting "goods or chattels take and seize" and by
inserting "goods or chattels, instruct an auctioneer to take and
seize".

In Section 9 proviso by deleting "landlord or lessor or other
person entitled to arrears of rent" and by inserting "an au-
ctioneer".

(x) In section 11 by deleting "the landlord or lessor or his auctioneer
(first calling to his assistance a police officer not below the rank of
Assistant Inspector, who shall aid and assist therein, and, in case of
a dwelling-house, oath being first also made before a magistrate
empowered to hold a subordinate court or before a justice of the
peace of a reasonable ground to suspect that the goods or chattels
are therein)" and by inserting "the landlord or lessor through his
auctioneer".

[We propose deleting the reference to police assistance in the Distress for
Rent Act, and putting the Rules relating to police assistance in the
Auctioneers Rules.I

(xi) In section 12 (l) by deleting "A lessor or landlord or his
auctioneer" and by inserting "A lessor or landlord through an
auctioneer".

In section 12 (l) by deleting "the lessor or landlord hires or
otherwise" and by inserting "the lessor or landlord or an
auctioneer hires or otherwise".

In section L2 (l) by deleting "provided by section 4" and by
inserting "provided by law".

(xii) In section 15 by deleting "and no more".

(xiii) In section 18 by deleting the whole section.

(xiv) In section 25 (l) by deleting "by the landlord".
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37. The Registered Land Act (Chapter 300):-
in section 77 (L) by deleting "public auction" where it occurs and by

inserting "public auction by a licensed auctioneer".

38. The Agricultural Finance Corporation Act (Chapter 323):-
in section 33 (1) by deleting "public auction" and by inserting "public

auction by a licensed auctioneer".

in section 33 (2) by deleting "public auction" and by inserting "public
auction by a licensed auctioneer".

in section 33 (4) by deleting "twenty-one" days and by inserting "thirty
days".

39. The Pawnbrokers Act (Chapter 529\-
in section 15 (1) by deleting "public auction" and by inserting "public

auction by a licensed auctioneer".

in section L5 (2) by deleting "public auction" and by inserting "public
auction by a licensed auctioneer".

40. The Estate Agents Act (Chapter 533)-
in section 2 (3) by adding a new sub-clause (f)-"4 by a licensed

Auctioneer selling immovable property or any interest therein by auction".

4L. The Chief Justice may make rules for the better implementation of
the purposes of this Act and in particular providing for:-

(a) the manner of issue, amendment, renewal, revocation and suspen-
sion of licences;

(b) the duties of Auctioneers when repossessing, attaching, storing and
selling property under any law or contract;

(c) subject to any other written law, the duties of Auctioneers when
acting as officers of the Court;

(d) the keeping by Auctioneers of accounts;

(e) the manner of disciplining Auctioneers;

(fl the fees payable by Auctioneers and the remuneration of Au-
ctioneers;

(g) the training of Auctioneers and the fees payable therefor.
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SUBSIDIARY LEGISLATION

Ruls under section 4l
TIIE AUCTIONEERS RULES

ARRANGEMENT OF RULES

Pnnr I-PnsLlMrNARy
Rule

l-Citation.
2-Interpretation.

Penr II-LrceNsrNG AND IppNrIry
}-Application for licence.

4-Issuance of Identity Card to Auctioneers.

Penr III-AIIacHMENT aNo Snr-es

!-Application of Part III.
fRegister of warrants and letters of instruction.

7-Payment of Auctioneer's charges.

8-Insurance.

fPo[ce Assistance.

l0-Independent Valuation of goods attached

ll-Contents of court warrant or letter of instruction.
12-Movables other than perishable goods and livestock

lfPerishables and livestock.

l4-Non-removal or alteration of attached goods.

lFlmmovable property.

lfAdvertisement.
17-Auctions.

L8-Proceeds of Sale.

Pen'r IV-Accouxrs
lfMaintenance of client account.

2O-{lient account.

2l-Splitting cheques and drafts.

22-Books of account.
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2LPreservation of records.

24-Reporting of record lost or destroyed.
2!-Accountant,s Certifi cate.

2fWho may not give an Accountant,s Certificate.
Z7-Procedure on examination of accounts.
28-Dispensation of requirements of rule 25.
2FCommencement of an accounting period.
3FAccounting period.

3l-Separate accounting periods.

Panr V-Dlscrplne
32-Form of complaint.

3LFee for complaint.

34-Formal order by Board on dismissing a complaint
3fFixing date for hearing of a complaint.
3fNotice of hearing.

37-Admission of documents.

38-Inspection of documents.

3LHearing of complaints to be in public.
4FFailure to appear at hearing.

4l-Evidence by Affidavit.
42-Withdrawal of complaint.

4fAdjournment of hearing.

44--Consolidation of proceedings.

45-Amendment of complaints.

4G-Power to award costs.

47-Record of proceedings before the Board.
4&-Inspection of record of proceedings.

49-Service of notice or documents.

SrDiscretion of the Board to dispense with the requirement of theseRules.
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51--Erte,rsion of time.

52-\Mitners suttrEons.

Panr Vl--Orrexcps
S3-Non-ompliance of these Rules by an Auctioneer,

54-Penalty.

Pnnr VII-Fers
55-Payment of fees.

Penr VIII-RnMuNER .flox
56--fees and disbursemenb payable to an auctioneer.

l
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I

Citation.

Interpretation.

THE AUCTIONEERS RULES

THE AUCTIONEERS RULES

Panr I-PRELIMINARY

l. These Rules shall be cited as the Auctioneers Rules

2. In these Rules:

Words defined in the Act shall have the same meaning
in these Rules.

"The Act" means the Auctioneers Act;

"accountants certificate" means the certificate provided
for by these Rules;

"appendix" means the Appendix to these Rules;

"client" means any person on whose account an
Auctioneer holds or receives client's money.

"client account" means a current or deposit account at a
bank or with a building society or a financial institution (as
defined in the Banking Act) in the name of the Auctioneer
but in the title of which either the word "client" or the word
"trust" appears.

"client's money" means money held or received by an
Auctioneer on account of a person for whom he is acting in
relation to the holding or receipt of such money either as an
Auctioneer or, in connection with his practice as an
Auctioneer as agent, bailee, trustee, stakeholder or in any
other capacity, and includes:

(a) money held or received by an Auctioneer by way of
deposit against fees to be earned or disbursements
to be incurred; and

(b) money held or received as or on account of . a' 
trustee, whether or not the Auctioneer is sole
trustee or trustee with others, but does not
include-
(i) money to which the only person entitled is the

Auctioneer himself, or in the case of a firm of
Auctioneers, one or more of the partners in
the firm; nor
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(ii) money held or received by an Auctioneer in
payment of or on account of an agreed fee in
any matter.

"money" includes bank notes, currency notes, certifi-
cates of deposit, bank drafts, cheques and any other
negotiable ihstruments.

"trustee" includes executor, administrator, manager
under The Mental Treatment Act, tnrstee of a will or settlement,
trustee in bankruptcy, receiver or liquidator.

Panr II-LrceNsrNG AND loeNnry

3. (1) An application for an "A" Licence made under
sections 8 and 9 of the Act shall be in Licensing Form licence
Number I in the Appendix and shall be accompanied by the
following-

(a) an application fee of KSh. 1,000 or such higher fee
as the Chief Justice may prescribe;

(D) (i) a certificatq of good conduct from the Criminal
Investigation Department;

(ii) a recommendation on Licensing Form Num-
ber 2 in the Appendix from the area Magis-
trate and the Auctioneer(s) under whom the
Applicant has had experience for the two (2)
years prior to the application;

(iii) a recommendation on Licensing Form Num-
ber 3 in the Appendix from either a Religious
l,eader or the Location Chief of the Area of
the Applicant's residence or an Advocate of at
least ten (10) years standing.

(c) evidence that the Applicant has four (4) "O" Level
passes including passes in English and Mathema-
tics;

(d) evidence that the Applicant has available to him
secure premises acceptable to the Board, sufficient
to store and auction goods;

(e) a cash deposit of 'KSh. 100,000 or a guarantee of
KSh. 100,000 from a Bank or Insurance Company
properly dxecuted and approved by the Board for
the due performance by the Auctioneer of his
duties and obligations under the Act and these

Application
for a licence.
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Rules or such higher amounts as the Chief Justice
shall prescribe valid for three (3) years from the
date of the proposed commencement of the licence
applied for;

(fl evidence that the Applicant has insured his premises
against Burglary, Fire and Theft for a minimum
sum of KSh. 500,000 or such higher amounts as the
Chief Justice shall prescribe;

(g) evidence that the Applicant has a working knowledge
of the Rules applicable to Auctioneering and
attachment and sale of properties with a minimum
of three (3) years experience with a reputable firm
of Auctioneers.

(2) An application for a "B" Licence made under
section 8 of the Act shall in addition to the requirements
stated in rule 3 (I) (b) to (e) be accompanied by-

(a) an application fee of KSh. 1,000 or such higher fee
as the Chief Justice may prescribe;

(b) evidence of the Applicant having held an "A"
Licence for at least three (3) years;

(c) evidence that the Applicant has insured his premises
against Burglary, Fire and Theft for a minimum of
KSh. 1,000,000 and for goods in trust for a
minimum sum of KSh. 500,000 or such higher
amounts as the Chief Justice shall prescribe.

4. At the time of issuing a licence the Board shall also
issue an identity card to the licensee under section 10 (5) of
the Act such identity card to be in such form with such
safeguards as to validity and against counterfeiting as the
Board may from time to time think fit.

Pnnr III-ArrecHMENTs aNp Selps

5. This Part shall apply to the attachment and sale of
movable and immovable property gnder warrants of court
and letters of instruction from third parties including distress
for rent and repossession; this part shall aplily unless so
provided by any other written law or unless. the Court
otherwise directs under the Civil Procedure Rules: a letter of
instruction shall be in the form prescribed in Sale Form I in
the Appendix or as near thereto as circumstanoes permit.
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[Throughout this part of these Rules we have some
difliculty where they impinge upon the Civit kocedure
Rules. It needs to be borne in mind that much of the drafting
in those rules is over a century old and has been tinkered witi
from time to time to meet specilic problems. It is surprising
that it works as well as it does but not surprising thai
old-fashioned words like ..hoclamation" are sti[- used
dJhoryh they mean little to the ordinary Kenyan. Our terms
of reference do not extend to amendments to the Civil
Procedure Rules but we have taken the liberty of suggesting
some simplilications so that sales by Auctioneers of movabli
and immovable property by court order or out of court all
follow essentially the same procedure. The exact details of
how to achieve this object will need to be approved by the
Rules Committeesl.

6. An Auctioneer shall keep a register of all warrants
and letters of instruction passed to him and shall record
thereirr-

(a) the number of the case under which the warrant was
issued and the name of the court that issued it;

(D) the name and address of the creditor and his
advocate (if any) who issued the letter of instruc_
tion;

(c) the date he received each warrant or letter of
instruction;

(d) the amount he is required by the warrant or letter of
instruction to recover;

(e) the date of return endorsed upon the warrant;
(f) a\ itemized inventory of the property to be sold

showing the value to be plac-ed on each lot;

G) the amount realized in respect of each item sold;
(rr) the date the warrant was returned to the court;
(i) the date and amount of the proceeds of any sale

forwarded to the court or to the creditor irr his
advocate; and

CI) the charges levied by the Auctioneer.

7. The debtor shall pay the charges of the Auctioneer,
but if the debtor cannot be traced or has no soods uoon
which execution can be levied or the sale pioceeds'are

Payment of
Auctioacerg
Chargcs.
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insufficient to cover the same, then the creditor shall pay

those charges or the deficiency thereof.

t. (1) Subiect to these Rules, the Auctioneer seizing or
reposses'sing gilods under a court warrant or letter of
initruction ltratt Ue responsible for the safe custody and
insurance of any movable property seized or repossessgd b.y

him until it has been sold or the seizure or repossession is

withdrawn.

(2) In case of a stay of the seizure or repossession of any
property or objection proceedings thereto the Auctioneer
inait torttrwith notify the creditor and the debtor and the
court (if any) of the arrangements he considers desirable or
necessary for the safe custody, repair, maintenance, storage,
transpori and insurance of the goods seized or-repossessed
and ihe cost thereof pending determination of the stay or
objection and may request the court to fix the fees and costs
therefor and the payment thereof in advance or as the court
may think just such fees and costs being in addition to those
provided for in these Rules.

(3) Where the property seized is livestock the Au-
ctionier receiving the warrant or letter of instruction shall
forthwith notify the creditor and the debtor and the court (if
any) of the arrangements he considers desirable or necessary

for the safe custody, health, feeding, watering or transport
of the livestock seized and the cost thereof and may request
the court to fix the fees and costs therefor and the payment
thereof in advance or as the court may think just such fees

and costs being in addition to those provided for in these
Rules.

9. Where an Auctioneer has reasonable cause to
believe that-

(1) he may have to break any -door of any premises' where goods may be seized or repossessed; or

(2) he may be subject to resistance or intimidation by
the debtor or others;

(3) a breach of the peace is likely consequent upon the
seizure, repossession or attempted seizure or repos-
session of any ProPerty;

the Auctioneer shall request assistance of the nearest police
station which shall with due expedition provide a police
escort to the Auctioneer to enable him to carry out his duties
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peacefully upon payment by the Auctioneer of ,any neces-
sary charges.

10. A debtor may, at any time before the property
seized or repossessed is sold, apply to a court for an order
that the property be valued by an independent valuer.

11. A court warrant or letter of instruction must
include:

(1) Movables-including perishables and livestock-
(a) decretal amount, date of decree, date of return to

court or where there is no decree, the exact amount
to be recovered as at a date not later than the date
of the letter of instruction plus the estimated daily
or monthly interest or rent to accrue thereafter;

(D) person against whom the decree is to be executed;

(c) exact location of goods;

(d) p,erson to point out the goods;

(e) where ascertainable a list of the goods to be
attached or repossessed;

(fl where appropriite reserve prices or where there are
to be no reserves, a record of the reasons for not
selling subject to reserves;

[Note that the present form of court warrant is Form
Number 25 Appendix D to the Civil Procedure Rules but we
think that after discussion with the Rules Committee a single
form along the lines of the letter of instruction Sale Form I at
the end of these Rules could be prepared to cover both court
sales and sales out of court.l

(2) Immovable property:

(c) As in (a) to (e) in Sub-rule t hereof and in addition
thereto.

(b) Land reference number, file number, plot number,
flat number-as the case may be.

(c) Area in hectares or in square metres.

(d) User and any restriction by statute or otherwise on
the disposition of the property or any interest
therein.

(e) Tenure and in the case of leasehold particulars of
the landlord and the annual land rent.

Independent
valuation of
goods attached.

Contents of
court warrant
or letter of
instruction.
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Movables

(fl Location and in the case of land situated within a
township or municipality, the amount of the most
recently available annual site value tax.

(g) Accurate description of improvements and develop-
ments.

(ft) Names and addresses of encumbrancers on the title
together with-
(i) the estimated amount due to any encum-

brancer;

(ii) the estimated amount of arrears of land rent
rates and taxes.

(i) The names addresses and titles of any persons in
possession of the property to be sold or any
part thereof.

(7) Reserve price for each separate piece of iand based
on a professional valuation carried out not more than twelve
(12) months prior to the proposed sale.

12. (1) Upon receipt of a court warrant or letter of
instruction the Auctioneer shall in the case of movables
other than goods of a perishable nature and livestock:

(a) Record the court warrant or letter of instruction in
the Register;

(D) prepare a- proclamation where applicable in the
prescribed form indicating the value of specific
items and the condition'of each item, such inven_
tory to be signed by the owner of the goods or an
adult person residing or working at the premises
where the goods are attached 5r reposslssed or
where any person refuses to sign such inventory the
Auctioneer shall sign a certificate to that 

"tfect;
[The only form at present prescribed is for Corirt sdes

and is Form Number 27 Appendix D to the civillrocedure
Rules by virtue of Order 2l Rule 6f (6). We think that form
needs to be re-drafted to reflect the grace period ofseven (7)
days which we recommend and to cover uoih court sales ani
salm out of Court. We have prepared a draft of such a form
Iq.h is appended as Sale Form 2 for consideration by the
Rules committee. we have aimed to produce one form ,itrttr
will cover.both sates by the Court and sales out of Court.J

othcr than
pcrishablc
good and
livestock.

48



(c) in writing, give to the owner of the goods a sraceperiod of .seven (7) days within wtri"ctr tf,e-ol*n",
may- redeem the goods by payment of the urnount
set forth in the court warrini o, letter of il;il;_
tion;

(d) T gxpiry of the grace period without payment andif the goods are not to be sold in sirui;;;;;;i;"
goods to safe premises for auction;

(e) ensure safe storage of the goods pending auction
thereof;

($ anange advertisement within seven (7) days from
the date of removal of the goods 

"nA 
;;;;";;i;

not earlier than seven (7) days afte, tnZ- tirsi
newspaper advertisement and not later than four_
teen (14) days thereafter;

G) n9t remove any goods under the proclamation until
the expiry of the grace period.'

. 13.. Upon receipt of a court warrant or letter ofinstruction the Aucti,oneer shalr i, ttre care-"r-i*d, .r""perishable nature or livestock-
(a) record the court warrant or letter of instruction in

the Register;

(D) prepare a p-roclamation where applicable in theprescribed form indicating the vaiue of speciii"
items and the condition of-each itern, suln il;;:
tory to be signed py ttre owner of the goods 

", *adult person residing or working at tf;i;;t;
where the goods are attacheO oritrere 

"r;;;;;;refuses to sign such inventory the A*ti;;e;;h;ii
sign a certificate to that effect;

[We make the same comment as Rule 12 (b) hereof.]
(c) give in writing to the owner of the goods a grace

period of forty.-eight (4g) hours wit[in whicf; theowner may redeep the goods by payment of the
amount set forth in the court warrlni or letter of
instruction provided that in the case or poi.-rr"ur"
goods, no'iuch grace perioo snarile-il;"r'r"ry;

(d) on expiry- of the. grace period without payment
remove the goods;

(e) ensure safe storage of the goods pending auction
thereof;
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(fl arrange immediate advertisement and sale;

14. No person shall remove, alter, damage, substitute
or alienate any goods comprised in the proclamation until
they are redeemed by payment in full of the amount in the

"ourt 
t"arrant or lett6r-of instruction or such lesser amount

as the creditor or his advocate shall agree in writing'

15. Upon receipt of a court warrant or letter of
instruction the auctioneer shall in the case of immovable
property-

(a) record the court warrant or letter of instruction in
. the Register;

(b) prepare a Notification of Sale inthe form prescribed' ' jn Sale Form 4 indicating the value of each property
to be sold.

[The only Form at present prescribed is for Court sales

and ii Form Number 27 Appendix D Civil Procedure Rules

by virtue of Order 21 Rule 61. We think that the form needs

to be redrafted to reflect the grace period either ofthirty (30)

days as already provided in Order 2l Rule 62 or the more
gene"ous forty-f1r" (45) days which we rocommend and to
Iover both Court sales and sales out of Court.I

(c) locate the property and serve the Notification of
Sale on the property and on the registered owner
thereof or an adult member of his family residing or
working with him or where any person refuses to
sign suEh notification, the Auctioneer shall sign a
certificate to that effect;

@l give in writing to the owner of the property a gll9e, ' -period of nol less than forty-five (a5) days within
wt ictt the owner may redeem the property by
payment of the amount set forth in the court
warrant or letter of instruction;

(e) on expiry of the grace period without Payment
arrange sale of the property not earlier than
fourtJen (14) days after the first newspaper adver-
tisement.

16. (t) An advertisement by an I'uctioneer shall in
addition io'any other matter requiied by law or by the Court
contairr-

(a) the date, time and place of the proposed sale;

Advertis€ment
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(D) the conditions of sale or where they may be
obtained;

(c) the time for viewing the property to be sold;
(d) in-respect of movable property other than perish_

a.ble goods and livestoci<, an acturate Oescripiion of
the goods to be sold and a statement whethei or not
they are to be sold with or without ,"r"*;; 

---

(e) in respect of goods of a perishable nature or
livestock an accurate.description of the gooOs to Ue

.sord and of their condition and a statement whether
or not they are to be sold with or without ,.r"*.;

(fl in case of immovable property all the information
required- to be contained in the court warrunt oiletter of instruction except the urnouni'io" i"
recovered and the exact amount of uny ,ar"ru"
price;

, (2) 
^Except 

as may be ordered by a court, advertisement
by an Auctioneer of a sale by auction of any DroDert;
movable or immovabre shail be Ly way of un uaJ..G'r.r't
in a newspaper provided that in the caie of p"ri;h;ii;;;;;
and livestock advertisement in a newspaper may UE ais-
pense.d with if adequate notice to prospective uioders in Jtrne clrcumstances can be achieved by radio or television
announcement or handbilrs or posters or other ,n.un, oicommunication.

os,i1h.(8tf,,'B[.'"'f,,?"'ffJ,3iilHf 3'*1f.r;:fl ;fl 
r,ilt

place-
(i) of goods seized or repossessed under any contractor any written law between the hours of 10.00

a.m. and 6.00 p.m.; or
(ii) ! other sales between the hours of 10.00 a.m. and

10.fi) p.m.;

and in either event-
(iii) in a venue open to and accessible to the public,

provided that it sha[ be lawfur for an Auctioneer to
charge prospective bidders a reasonabte sum for a
sale.catalogue or other list of lots fo. ,uf" u, u
co.ndition precedent to entry to the auction fie_mtses.

Auction.
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(2) The Auctioneer shall make reasonable arrange-

men; for the identification of the items for sale by list or

"ri"fo*" and by the allocation of lot numbe* which shall so

iui * f,ossible be indicated on the goods at the time of sale.

(3) The Auctioneer shall call out each lot for auction

identlfying the lot number and showing to bidders the lot for
sale oiinihe case of immovable property identifying the lot
for sale by reference to a map or skdtch and shall invite bids

thereon.

(4)Thehishestbiddershallbethepurchasersubject
alwals'to comfliance with the conditions of sale'

lS. (1) Payments by purchasers at a forced sale shall be

in the form of cash or bankers cheque.

(2) Payments by purchasers in allother cases shall be in

such'form * tt" Auitioneer shall think fit'

(3) On receipt of the proceeds of sale the Auctioneer

shal'iJsui a receipt therefor and in the case of immovable

property sign a memorandum of sale'

(a)TheAuctioneershallremittheproceedsofsaleless
his charees to the Court or the instructing pa{y qs the case

;;iilil;tnpuni"o uv an- itemized accouht in the case of
movable propdrty within fifteen (15) days.tJ th9 s{e yA]1
iiii .ut" bf imn onuble property as provided in order 2L

Rule 74 Civil Procedure Rules'

Pe'nt IV-Accouxrs

19.(1)AnAuctioneershallmaintainaclientsaccount
or 

"6oi-t( 
inio wtrictr he shall without delay pay all clients

money held or received bY him'

(2) There may be paid into a clients account-

(a) money bcl,onging to the Auctioneer necessary

to maintain the account;

(b) money to teplace any sum drawn from the

account in dntraveniion of these Rules; and

(c) a cheque or draft received.by-the Aucti.onegr
whicli under Rule 20 (1) (b) he is entitled to
sPlit but does not sPlit'

(3) An Auctioneer need not pay into a clients account

clieni's money held or received by him which-
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(a) is received by him in the form of cash and is
without 9gluy. paid in cash in the ordinary
course of business to a couft; or

(b) is receiu"g by frlm in the form of a cheque or
draft and is, without delay, endorsed ovir and
delivered in the ordinary course of business to
a court and is not cashed or passed through a
bank account by the Auctioneer.

(a) AlAuctioneer shall only pay into a client's account
money which he is by these Rules permitted or required to
pay in.

- 20. (1) Where an Auctioneer holds or receives a
cheque or draft which includes clients money-

(a) he m'ay- where practicable split the cheque or draft
and, if he does so, he shall deal with each.part
thereof as if he had received a separate chequl or
draft in respect of that part; or

(r) ,.f h.e does not split the cheque or draft, he shall pay
it into a client's account.

. (2)-.Money which is not client's money but which is paid
into a client's account, other than under nut" tq tZi fri iraff
be paid out as soon as reasonably possible.

- 2l^. (1) Subject to Rule 22 an Auctioneer may with-
draw from a client's account-

(a) money properly required for payment to a client or
a court;

(b) money properly required for a payment authorized
by a court or client;

(c) money properly required for or towards payment of
the Auctioneers charges specified in Ruie 6 (il;

(d) money paid into the account in contravention of
these Rules;

(e) money paid into the account under Rule 19 (Z) (a);
and

(fl money not being client's money paid into the
account under Rule 19 (Z) (c).

(2) A cheque drawn upon a client,s account shall bear
on its face the words "client,s account".

Client
account

Splitting
chequis and
drafts.

53



Books of
account.

(3) An Auctioneer shall not withdraw from a client's
accolrnt any sum in excess of the amount held for the time
being in th6 account for the credit of the client in respect of
whom the drawing is proposed to be made.

(a) No money shall be withdrawn from a client's
account under any-of sub-paragraphs (c), (d), \e) and (flof
paragraph (1) exlept by a cheque drawn in favour of the
Auctioneer.

(5) No money shall be withdrawn from a client's
account other than in accordance with this rule.

22. (l) An Auctioneer shall keep properly maintained
account books of account showing-

(a) every receipt by him of client's money, in respect of
each client;

(b) every payment or application by him. of or from' ' client'i money, in respect of each client;

(c) the amount held by him for the time being in- a

client's account, in respect of each client; and

(d) the moneys expended by him for and the costs

charged bY him to each client.

(2) The books of account referred to in paragraph (1)

shall include-
(a) a manual cash book for office and client's account;

(b) a cash book and a ledger each of which shall record;

(i) every transaction involving client's money, or other
'' mon'ey dealt with by the Auctioneer through a

client's account; and

(ii) every transaction involving the Auctioneer's own
money and relating to his activities as an Au-
ctioneer.

(c) a record showing particulars of all charges levied by
the Auctioneer.

(3) Subject to clause 2 (a) hereof a cash book or ledger
kept under this rule may be a loose leaf book or mayconsist
of'cards or other permanent records necessary for the
operation of a mechanical or electronic systen of book-
keeping.
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(a) The details required under paragraph (2) (b) (i) and
(2) (b) (ii) shall be recorded separately, either-

(a) in separate volumes of the cash book and ledger; or

(b) in one cash book and one ledger, each of which is
ruled with two principal money columns on each
side.

23. An Auctioneer shall preserve for at least six (6)
years from the date of the last entry therein all books of
account and accounting records in mechanical or electronic
form required to be kept by him under Rule 22.

A. An Auctioneer shall take reasonable precautions to
ensure the safety of all books of account and mechanical or
electronic accounting records which he is required by Rule 7
to keep and in the event of any books or records being lost,
destroyed or materially damaged, shall forthwith give notice
thereof to the Board, together with a written report on the
circumstances.

25. Subject to these Rules an Auctioneer shall every
year deliver to the Board a certificate in a form approved by
the Board signed by an accountant and complying with these
Rules.

26. (1) An accountant is not qualified to give an
accountant's certificate, if-

(a) he has at any time during the account period or
subsequently but before giving the certificate, been
a partner, clerk or servant of the Auctioneer; or

(b) he is subject to a notice of disqualification under
paragraph (2);

(2) Where the Board is satisfied that-
(a) the accountant has been found guilty by the

Disciplinary Committee appointed under Section
29 of. the Accountants Act of professional miscon-

-. 
duct;

(b) the accountant has deliberately or negligently failed
to comply with this part;

it may notify the accountant concemed in writing and on receipt
of that notice the accountant shall not be qualified to give a
certificate.

freservation
of records.

Reporting of
record lost
or destroyed.
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27. Before signing a certificate an accountant shall-

(a) make a general test examination of the books of
accounts and other mechanical or electronic
accounting records of the Auctioneer;

(b) ascertain whether a client's account is kept;

(c) make a general test examination of the bank pass

books and statements kept in relation to the
business of the Auctioneer; and

(d) make a comparison, as at no fewer than two dates
selected by the accountant, between-

(i) the liabilities of the Auctioneer to clients as

shown by his books of account; and

(ii) the balance standing to the credit of the client
account.

2E. The Board may dispense with the requirements of
Rule 25 if it is satisfied that an Auctioneer has not held or
received client's money since the delivery by him of his last
certificate or since he.was licensed, whichever is the later.

29. Subject to Rule 30 the accounting period specified
in an accountant's certificate shall-

(a) begin at the expiry of the last preceding period
accounting period for which an account's certificate
has been delivered;

(b) cover not less than twelve (12) months;

(c) terminate not more than three (3) months _beforg
the date of delivery of the certificate to the Board;
and

(d) where possible, correspond to a period or consecu-
tive piriods for which the accounts of the Au-
ctioneer are ordilarily prepared.

30. (1) An accounting period shall begin on-
(a) the date,when a licence is granted to an Auctioneer

who has not previously held a licence; or

(b) the date when an exemption from delivering-1' ' 
certificate, given to an Auitioneer under Rule 28
expires.
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(2) An accounting period shall, where an Auctioneer
retires from his business and is obliged to deliver a final
accountant's certificate, end on the date when he last held
client's money and may last less than twelve (12\ months.

3f. An Auctioneer who has two or more places of
business may adopt separate accounting periods in respcct
period of each place of business.

[Note .1s this dvksbtc: how ebout scpretc rrcounttnig
records for erch plect of busincrs.I

Penr V-Drscrplrxr
32. A complaint to the Board under Section 19 of the

Act shall be made by way of the affidavit in Disciplinary
Form Number I in the Appendix:

Provided that where a complaint is instigated by the
Board itself, such complaint may be made on behalf of the
Board by the Executive Secretary.

33. An affidavit referring a complaint to the Board
shall be accompanied by such fee as may be prescribed by
the Chief Justice.

y. If a complaint made to the Board is dismisced undar
the proviso to Section 19 (3) of the Act, the Board shall,
if so required by the complainant or the Au-
ctioneer to whom the complaint relates, makc a formal
order dismissing the complaint.

35. In case of a complaint against an Auctioneer the
Board shall fix a day for the hearing, and thc Executive
Secretary shall give notice thereof to each party to thc
proceedings not less than twenty-one (21) days before thc
day fixed for the hearing and shall at the same time furnish
each party, with a copy of any affidavit from the opposiag
party.

36. The notice of hearing-
(a) shall be in Disciplinary Form Number 2 in the

Appendix and shall, unless the Board otherwisc
directs, require the party to whom it is addressed to
furnish to the Executive Secretary and to every
other party; at least fourteen (14) days before the
day fixed for the hearing, a list of all documents on
which he intends to rely at the hearing; and

&penrc
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(b) shall set out, in general terms, the charge or charges
of professional misconduct made against the Au-
ctioneer, as the case may be:

Provided that the Board shall not be precludeci from
taking into consideration, subject to Rule 45 of these
Rules, any other charge or ground which may become
apparent at the hearing and which fairly arises from the
matters set out in the complaint.

37. (1) Any party may by notice in writing, at any time
not later than nine (9) days before the day fixed for the
hearing, call upon any other party to admit any document
and if such party desires to challenge the authenticity of the
document he shall within six (6) days after service of such
notice, give notice that he does not admit the document and
rcquires it to be proved at the hearing.

(2) If such other party refuses or neglects to give notice
of non-admission within the time prescribed in paragraph
(1), he shall be deemed to have admitted the document
unless thc Board otherwise directs.

(3) \there a party gives notice of non-admission within
the time prescribed by paragraph (1), and the document is
proved at the hearing, the costs of proving the document
*all be paid by the party who has challenged the document,
whatever the order of the Board may be, unless in its report
or order the Board finds that there were reasonable grounds
for not adnitting the authenticity of the document.

(4)-Where a party proves a document without having
given noticc to admit under Rule 37 (1) the Board may
disallow the costs of proving the document.

33. Any party may inspect and take copies of the
CocuficnB included in the list furnished by any other party.

!. The Board shall hear all
tions in public unless the Board in
dccidcs.

complaints and applica-
its discretion otherwise

0. If any party fails to appear at the hearing, the Board
may, in its discretion, upon proof of service on such party, of
the notice of hearing proceed to hear and determine the
oomplaint in his absence.

4f. The Board may in its discretion, either as to the
whole case or as to any particular fact or facts, proceed and
act upon bvidence given by affidavit.

rfEdruir.
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42. No complaint made under these Rules shall bewithdrawn after ii tras ueen sln, io ii,". executi;; b;illry,except with the leave of ttre giurd, ;r,iJiiiliiii"""gl,u',il"o,or refused. uoon such terms u, iolort, or otherwise as theBoard thinks fit.
43. The Board may of its own motion, or upon the

tr#"'i1"1"".:3*r"?Tlilr#*:,::lnmlln-,051",,.n

,n" #i,In".nX??to 
may, in its discretion and after giving

cons'oriditi;;;ilffi x?:;rgTf xliy;:"::.,1,.,ru{,r."t"n;r
45. If, in the. course of a hearing, it appears to theBoard that the charges 

-oi-*f,i.i-no,ice 
has been sivenrequire to be amend.i o. 

"oo.J';;, t'h. B;"rd;;;ril;.permit such amendT€lt.o.r 
"ddiil;;and the filing of suchfurther affidavit, as it thinks rii'.i,'irlr-,t;6ffi8r";iil.

Board such amend..nt o.uooiii* ir r", within the scope ofthe complaint may require tt" ,rr*'to be embodied.in afurther comoraint, provided it 
"t'^ii such amendment oraddirion is, in the opinioooitt. gourO.ru.t u, to-;;i;,";yparty by surprise. oi prejudic" ir,. .orouct of his case. theBoard sha, grant 

", iol,iu.n;;;;; ;;#r,e i,rli l,illnterms as to costs or oiherwir" ur-tt" gourJ-?';;i;.ii;.
46. Upon the hearing or determination of any com-plaint the Board may,^in tf," 

"ur" 
Lia'complaint against anAuctioneer, withoui fifdrng -,i O-"ssional misconductproved against the Auction"i, nduJri["r"r, o.o"rffiffi;to pay the costs of proceediG; if;-'il"vrng regard to hisconduct and to all the.ir.uriiu"*"r'of ,fr" case, the Boardso thinks fit.

47. The Chairman of the Board shall take or cause tobe taken a note of all proce.Olngrl"f*e the Board, or mavorder that the reco,rd'of 
"rt;;;;;ing, u.rore it sha, b6taken by shorthano noie oi;;ilHi;.nic or mechanicarmeans.

:::lf::tji,r_*,1""":::::':1?ff i:;;lt3::l:;l;,il;party entitted to be 
l"_"I9,i,I lny ;il;;i in.a rior,;;#ilproceedingsshaub"^:ll*p9t;i".r.rpijGA;ith";.;ilr..iil

transcript of such oroceedings against p'ayment, if so orderedby the Board. of iopying ;i,?E;;;ilJn ..uronabte rate asthe Board may froni tiir. t"-iir* "Ji-.".r.

Withdrawal
of complaint.

Adjournment
of hearing.

Consolidation
of proceeding.

Amendment
of complaints.

Power to
award costs.

Record of
proceedings
before the
Board.

Inspection
of record
of
proceedings.
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Witocss

Scrvicc of
noticc or
docuncnt'

Discrctioa
of the Board to
dispcnsc with
thc rcquire-
mcnts of thcr
Rul'cs.

Extcnsion
of timc.

Summons.

Pcnalty.

Payment
of fccs.

Non-
compliancc
of thcsc Ruies
by ao Auctionccr.

49. Service of any notice or document may be effected

}j$;[*"r";#:ir;TlHli'l*i'{#i#tri}i'r#
service shall be d""'i"d-to ia'e been effected seven days

after Posting.

50. The Board may dispense-with any requirern:-nt:g

these Rules respecting notiies' affidavits' documents' ser-

vice or time, in unv ."3" Jt'tt" it-utp"utt to the Board to be

just or exPedient so to do'

5l.TheBoardmayextendthetimefordoinganything
under these Rules on-iirch terms as to costs or otherwise as

the Board thinks fit'

52. A witness summons issued under Section 19 (a) of

the Act shall be in-pit"ipfine Form 3 in the Appendix'

Pnnt Vl{rrrNces
53. An Auctioneer who fails to comply with any one of

these Rules without lawful excuse shail'be guilty of an

offence.

54. A Person who commits an offence under these

Rules for which ; Jil ffi;"ithFescribed shall be liable

to a fine not exceed;;;?5"i" Shiuitgs fiftv tholsand (fstt'
;iidit;; to imprison-ment not exceeding one (1) year or to

6otn tt.t fine and imPrisonment'

Pnn'r VII-Fees
55. The following fees shall be payable to the BoarF

(1) (a) 
Ii#:"lillf:,i",3*r:' 

the grant or an "A"

(b) Upon app^lication for the grant of a "B" licence:
' ' Ksh. 1,000'

(b) Upon application for the renewal o;[ a "B"
licence: KSh' 500'

(3) (a) Upon the issue of an "A" licence: KSh' 5'000'

(b) Upon the issue of a "B" licence: KSh' 7'500'

(4) (a) Upon application for 'a 
special licence KSh'

1,000.

(2)(a) 
Ii#:"10flH1,!.e

for the renewal of an "A"
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(D) Upon the issue of a special licence KSh. 2,000.
(S) (a) Upon applic4tion for the amendment of any

licence: KSh. 1,000.

(D) Upon application for the issue of a duplicate of
any licence: KSh. 1,000. r ----

(c) Upgn the issue, renewal, amendment or re_
placement of an identity card: KSh. 1,0Ci.

(6) To inspect the register of licences: KSh. 100.
(7) Upon lhe filing of a complaint with the Board: KSh.

500.

pnnr VIII_RnrauNERATroN

. 56. Except as may be provided by any other written lawor by contract:-

(tl The following.fees payabre to the Auctioneer for theattachment, repossesiion and sale of movable ;ail;;;-
1,org, qrop:rty under court warrants or letters of instructions
snau be chargeable in accordance with these Rules.

(2) where a dispute arises as to the amount of feespayable to an Auctibneer:-
(a) in proceedings before the High Court; or
(D) where the. value 

- of the property attached or
repossessed would pl$ 1nV proceedings in con_
nection therewith within the-monetary j;risdicii;;
of the High Court;

a registrar as defined in the Civil procedure Ruresmay on the a_pplication of any party to the dispil;
assess the fees payable.

(3) Il any other-case where a dispute arises as to the
3T:l;r,_9f f"es p.ayable to an Auction"e, a magistrat" o, it 

"Eoaro may on the application of any party to the dispute
assess the fees payable.

. .(4) An appeal from a decision of a registrar or amagrstrate or the Board under sub-rules (2) and-@ .iiriu,to a judge in chambers.

^ (5) The memorand.um of appeal, by way of Chamber
l1t^r1ryS setting out.the e1oy,id, or tri" "ph;,-rl;il b"nted.wrthin seven (7) days of the decision of ihe r"girti", oimagistrate.

Fecs and
disburscments
payable to
an Auctionccr
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(6) The fees of a licensed Auctioneer up^on attachment

seizure, rePossesslon and sale shall be as follows:----i;; 
upon receipt of a warrant or letter of instruction in

'-' ;J#JLf'mouable or immovable property KSh'

500

(b) Where there is no property found to attach' or

where property to th; vilue of KSh' 2'000 or less is

found KSh. 2,000

(c)UoonattachmentorrepossessionofmovableproP.*' 
;Ly',h.-iotto*ing chirges may. be ltl"d, 

91tt^9
upon the value placed. on. the items attacheo or

repossessed u. p"' itemized inventory (or upon the

decretal amount) whichever is less:

KSh. 2,001 to 50,000 .

KSh. 50,001 to 100'000

Over 100,000

Per cent

5

3

1.5

(d) In the event of the amount for which property ls to
be attached or repossessed being lendered to th.e

Auctioneer befoie any movable property 
^ 

ls

attached or repossessed he shall be entitled to a fee

of fSn. 2'000 and his out-of-pocket expenses' if
any.

(e) In the event of an attachment or repossession by an
'"' -nu.tioneer 

of movable property being staye-d or

otherwise postponed or iaised or money tendered

;il';i;; 'after attachment or repossession but

Utfot. sale, he shall be entitled to the attaching or

;;;;.;;i"g charges in addition to his reasonable

out-of-Pocket exPenses'

(fl Uoon sale of movable property the following
"' .f,urg", may be levied, based upon the amount

realized at the sale-
Per cent

KSh. 0 to 2,000 10

KSh. 2,001 to 10,000 . . 7 '5

Over KSh. 10,000 5

[This scale is essentially that prov-ided at present in the

Auctioneers Act wiih the brackets slightly widened'l
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(g) For storing movable Property the Auction€er may
claim one-quarter per centum per day of the value
placed by him upon the property comme,ncing_g1
ihe day of removal with a maximum of K.KSh. 500
per day; but in special cases the Court may increase
or decrease the charges.

(/r) Upon taking possession of immovable
pioperty KSh.2,000

(i) Upon sale of immovable property, the following
charges may be levied, based upon the amount
realized at the sale:

Per cent

KSh. 0 to 30,000 5

KSh. 30,001 to 600,000 2.5

KSh. Over 600,000 1.25

[This scale is that provided by the Estate Agenls Acl (Chapter 533)

which we consider fair.l

f) Notwithstanding anything herein coatainod upon rhe
attachment and sale of livestock ten (10%) per cent
based upon the amount realised at the sale.

(e) If after the sale has been advertised immovable
property is withdrawn from the sale or the sale is
stayed or otherwise postponed then the licensed
Auctioneer shall be entitled to one-half of the fee to
which he would have been entitled had the property
been sold for an amount equal to the decretal
amount or to the reserve price thereof whkhever is
the less plus all reasonable disbursements.

(/) For taking an inventory of, or transporting movable
property and for advertising and innuriog movable
or immovable property, the licensed Auctioneer
shall be awarded such sum as the Court may
consider reasonable.

(z) For evicting a person in possession of premises by
executing a court order or otherwise:

(i) of residential or commercial prernises:

(a) On premises of 15 square metFes or less of
internalarea KSh. 5,000.
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(b) On premises of more than 15 .sqlqe
meties of internal area KSh. 10,000.

(ii) of agricultural Premises

(a) On premises of 5,000 square me!19s i1 qe^a

.a- or less KSh. 5,000.

(b) On premises of more than KSh. 5,000
square metres KSh. 10,000..

(n) Travelling expenses by car may be allowed upol a!' 
three times the scale for the time being prescribed
ior Government officers.

[We rc lwlnc thrt Government rates have for long been

much lorcr than a fair commercial ratc.l

(o) (i) The Court upon giving the parties the opportun-
ity to be heard may increase the fees allowed to a licensed
Auctioneer under this Schedule.

(ii) In exercising its discretion under this paragraph
the Court shall have regard to all relevant
circumstances of the case, including-

(a) the complexity and difficulty or otherwise
of the work required to be done; and

(b) the skill, specialized knowledge and re-
sponsibility required of, and the time and
labour expended by the licensed Au-
ctioneer.

a



APPENDIX
LrcnNslr.rc Fonu NuMsen 1

REPUBLIC OF KENYA

Note:-:[o be submitted in duplicate to the Apr.x younChairman, the Auctioneer,s Lir
ine Couio, i.o. n"i roo+i,-rv"^i,it?f |i:'i;;#f},*,

Panr ONE

1. Nameof theApplicant: (Surname)

Other Names in Full:

2. Identity Card Number of the Applicant:
3. Date of Birth or Approximate Age:
4. Nationality or Citizenship:

5' Place of business in respect of which licence is to be granted:

6. Postal Address: ..

7. District or Districts where Licence to apply:

Area where applicant resrdent

Name of the Area Chief:
8. Name of the Bank:

Branch: .Account Number

Panr Two
9' Have you been convicted of any criminar offences? If so, state

the charge
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10. Have you ever been convicted of an offence under the

Auctioneer's Act, or the former Court Brokers Act? " '

11. State the name and address of your current employer:

State your Designation: ...

L2. Are you a practising Advocate, Local councillor or Member of

Parliament?

13. Have you been declared Bankrupt?

Penr TsRBE

14. (i) Secondary School attended:

(ii) Qualification attained in 1a (i)

(iii) Any further training:

(iv) Qualification attained in 1a (ii)

15. How long have you been an Auctioneer?

16. Do you hold other Business Licences? If so, give details:

Penr Foun

17. 'fhe application must be accomp,anied by the following:
(a) An application fee of KSh. 1,000.

(b) (i) A certificate of good conduct from the Criminal Investigation
Department;

(ii) a recommendation on Form Number 2 of Appendix from the

Area Magistrate and the Auctioneer whom the Applicant has

had expeiience for the t*o (2) years preceding the applica-
tion;

(iii) a recommendation on Form Number 3 of Appgndix from' either a Religious Leader or a locaticjn chief of the Area of
the Applicanl's residence or Advocate of 10 years.standing.

(c) Evidence that the Applicant has- Folm (4) "O" Level passes

including a pass in English and Mathematics'
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(d) Evidence that the Applicant has available to him secure premises
acceptable to the Board, sufficient to store and auction goods.

(e) Fvidence that the Applicant has insured his premises against
burglary, fire and theft for a minimum sum oi KSh. 500;000

(fl A cash deposit of KSh. 100,000 or a Guarantee of KShs. 100,000
from a Bank or lnsurance Company properly executed and
approved by the Board for the due performance by the Auctioneer
of this duties and obligations under the Act and ihese Rules valid
for three (3) years from the proposed date of commencement of
the licence applied for.

18. Evidence that the Applicant has a working knowledge of the Rules
applicable to Auctioneering and attachment and sale of pioperty with a
minimum of two (2) years experience with a reputable firm bf Auctioneers.

19. Your attention is drawn to the provisions of section 9 (3) of the
Auctioneer's Act which reads; "A person who knowingly makes a false
statement in connection with an application for the grant, renewal or
amendment of licence shall be guilty of an offence."

20. Pursuant to Rule 3 Auctioneers Rules, I hereby nominate:

(a) Name:

Address:
I accept this nomination:

Signature of Nominee

I accept this'nomination:

Address:

Signature of Nominee

to wind up my Auctioneering business in the event that I die or
otherwise lose my licence.

DeclaRarroN:

I declare that the information given is true in all respects.

Signature:

Date:
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APPENDTX

Lrcsxsnso Fonrvr Nurr,rsen 2

REPI.'BLIC OF KENYA

THE AUCTIONEER'S ACT{AP.
FORM FOR RECOMMENDATION FOR, AI{ AUCTIONEER'S LICENCE

Penr Onr
(To be filtcd by'Area Magbtrate IIQ

1. Name of Magistrate:

2. Designation:

3. Station:

4. Postal Address:

5. Name of person recommended:

6. State natrue or relationship:

7. State how long you have known the applicant:

8. State any dealings that the applicant may have had with your

Court:

9. State reasoos why you consider the applicant suitable for an Au-

DEcu.e,na.mox:

I declare that the information I have glven herein is tnte.

Signature Stamp

Date
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P.e,nr TSo
(To be filled by Auetiorcq wder whom ttu Applicant tus had *pericnce)
1. Name:

2. Postal Address: ..

3. Physical Address:

4. Categoryoflicence:

5. Area of Jurisdiction:

6. Name of person recommended:

7. How long has the applicant worked with your establishmeut:

8. State positions worked:
9. state reasons why you consider the applicant suitable for an

Auctioneer's Licence:

10. state the name of any other Auctioneer you have recommended:

Dpcr-e,n r.rrox:

I declare that the information I have given herein is true.
Signature ............:............... Stamp

Date
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APPENDIX

LrcsNstNc Fonu Nururspn 3

REPUBLIC OF KENYA

THE AUCTIONEER'S ACT-CAP.

FORM OF RECOMMENDATION FOR AN AUCTIONEER'S LICENCE

(To be filled by a chief or Religious Leader or Advocate)

1. Name of Referee:

2. Postal Address:

3. Physical Address:

4. Occupation

5. Location/Area Covered

6

7. If Advocate, state period you have practised: .......... .

8. Name of person recommended

9. State nature of relationship: ...

10. State how long you have known the applicant: .....

11. State period of residence in your area or membership to your

Religious organization

12. State reason why you consider the person recommended suitable

for an Auctioneer's Licence:

L3. State the name of any other Auctioneer you have recommended:

DeclenertoN:

I declare that the Applicant is morally fit to be an Auctioneer and that
the information I have given herein is true.

Signature

Stamp: ....

Date
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APPENDIX

Drscrptne Fonrra 1

COMPLAINT AGAINST AN AUCTIONEER

(Before the Auctioneer's Licensing Board Established under the Auctioneers
Ac0

Mrsceu-eNpous Causr Nutvrsrn or' 19............

In the Matter of An Auctioneer
and

In the Matter of the Auctioneers Act.

To the Secretary of the Auctioneer's Licensing Board.

r.(i) - of

2. (Here state the fact of the matter and concise details of the
complaint in numbered paragraphs and show deponent,s means of
knowledge. Annex the originals (where possible of any documents
necessary as exhibits).

make oath and say as follows:

1. I make a complaint, on the grounds set out below, against the

conduct of (ii)t of

an Auctioneer

7t



Sworn by thc Said

at this

....... day of
19...

Before me,

Corwnisstotw of Oatla or Magbtrate

,r{oTE,.
flnsert full nane: address and descriptbn of complainant.
tlnsert full name and last known po$sl address of Auctioneer
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APPENDIX

Drscrpr-rxe Fonrra 2

NOTICE OF HEARING

(Before the Auctioneer's Licensing Board established under the Auctioneers
Act)

Drscrpr-rNeRy cAUsE NUMBER or'19............

and
In the Matter of the Auctioneers Act, Cap.

To:

of....

NOTICE is hereby given THAT-
1. A complaint against you under section 19 of the Auctioneers Act,

has been made by

of.........

to the Auctioneers Licensing Board.

2. T\e hearing of the said complaint will take place on the

noon at

pio"."J *iir, ir," r,"";il il il; ;;#Ji'rail 
to appear the Board mav

3. A copy of the affidavit of the complainant is attached hereto.

The allegations against you are, in substance, as set out below but these
are intended merely as a guide and the Board may take into consideration
any other allegation against you which may become apparent to the hearing
and which fairly arises from the facts set out in the said affidavit.

4. The powerc and procedures of the Board are regulated by the
Auctioneers Act and the Auctioneers Rules and to which your attention is
directed. In particular your attention is drawn to:

(a) the necessity of supplying to me and to all parties noted hereon, at
least fourteen days before the hearing date, a list of all documents
on which it is proposed to rely at the hearing; and
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(D) thc rigtt of auy psrty to tbe pqoecAaf to itrlpcct rd tatG
oqica of doermcotr so liscd.

Datod thc................-- --.........-........ ..-.......- ,19-.-..

In thc D8rc of thc Anctkren Lioauftg Bo.rd

@y to: Erccttirc Soerctry

Appemt

Ymr etffikn
b dirccted to
peragnph 4 of
thc fqctdng
t$otica for ywr
ompliem re'
my bc
n€rry.

Itr thc nsmc. of thcrAuctirecr'c Lkudng Board

Coopleinm

Etavtivc Smcwy

Ncns:

'Insert thc ftrll naocs of thc Auctioneer.
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APPENDIX
DrscrrLu.rs Fonrr 3

WITNf,IXS SU}IMOMI
(Dclur tle Audiarels Licasilr,g fud crlnbl*shod t r.da tlra Arctlrrlrt,ns. Acl, Cq.

Dseun*envCrwe Nurosn
)

Itr thc Matter of an Arrctioreer
ad

In thc Matter of the Arrctioncers Act, Cap. .........:.................

You aic rcquircd to atteod beforb the Auctioneers Uoenaing

day

of
rL-

or 19--...-..

19 ,hour af rn

D(x)n, aod so ftom day to day until thc
rbovc matGr b dirpoccd d, to givc cci&ne on bchalf nf

aod aho tobringwith pu andtoproduoe at thc

tinc.rdpLm aforcoaid

(rpccilydocureots to be produced)

AND hercin fail not.

Givcn un&rmy haod at Nairobi this .................

In th€ name of the Auctionocrs Uccnsing Board

Erccutive kcretery

To
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Ser-B Fonrra I

To: Name and Address of

APPENDIX

THE AUCTIONEERS ACT
(cap Rule 5)

LETTER OF INSTRUCTION

Date:

1. Name and address of instructing

2. Name and address of instructing advocate:

3. (a) Name and address of property owner

(b) Name and address of principal debtor:

a. @) Physical address of property to be seized/repossessed* and sold as

per annexure

(b) Person to point out locality and property

(c) Legal description of property to be seized/repossessed* and sold .......'.

5. Statutory provisions under which seizure/repossessed* and sale is

authorized

6. (a) Amount to be recovered as at date of letter of instruction: KSh. ........

(b) Daily rates thereafter (interest/renUstorage*):

7. Additional charges to be recovered:

(a) Estimated legal costs: KSh.

(D) Estimated Auctioneer's fees: KSh. .............
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8. Reserve prices or teason for selling without reserve:

9. Advertising instructions/expenditure authorized:

10.

Signature
or

of irctructing PartY
its Advocate

'Dclctc as epproPriate'
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Sar-r Fonrra 2
APPENDIXpRocLAMarroNrrxtffi 

+iH[r]ItrJHf $rssroN/DrsrRArNr

1. Auctioneers Name:
P. O. Box

Building

2. Creditors

3. Debtors

4. *In
*Case Number .. ............Date of Decree

6. Date of return to CourUCreditor*

5.

Description

7. Warrant or letter of instructions dated ...by above_mentioned court/credi;;;:i. r, ur" t 
"r"uy 

r;rlilf;:l:f,f;:Ith:ffi:x/,*ff il::s,;f,x,tlt*[::1#rily,ii;!,
days from todav. tliil;;i,#y "rffi: gl days from*dJ:;.i:ffi,fj
ilff:ffi,H'j 

-[".1:T,t""ti 
t6 it" arctioneers premises and sord bv

!e1ai,v d;,# H:llit,r:$ifjfiJ :*;:tA"li*,+,,,3fl*i#HlilJi:"#T:i;'y.ff ;'il;;;:pec*ieJ3i"'i""i'l"ubeinthe

ScHpourp or MoveBle pRopnRry
Condition

Value

'Dcletc as eppropriate.
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Sorrour-e or Moveu.e Pnorunrv{Contd.l

Signature: Judgment Debtor/Agent:

Auctioneer:

Witn€ss if Any

Dated:

79



Auc'nousens Cnerors

Receipt of court warrant or letter of instruction

If propety less than KSh. 2,0m found

Fecs on attachment/repossession/distraint: r

500

KSi.

2,000

centPer

KSh. 2,000to KSh. fl),000

KSh. 50,000 to KSh. 100,000 . .

OverKSh. 100,m0

Tor.lr. Aucrroxeens Cn.a,nons

Add estisated charges for:

Transport ...

. Storage

Advertising

Insurance ..

Other disbursements

Fees on Sale:

FintKSh.2,W
KSh. 2,m1 to KSh. 10,000

Over KSh. 10,000

5%

3Y"

lY"

centPer

5%

3o/o

1o/"

Date Signature of Auctioneer:

Date: Signature of Debtor:

This form must be signed on both sides by the Auctioneer and the
Debtor.

tDchc I rpproedrtc,
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Sx-r Fonu 3
APPENDIX

NOTIFICATION OF SALE OF MOVABLE PROPERTY

1. Auctioneer's Name: ......." """" ""'

Trading as ...."...............

Street

2. Creditors Name and Address: """""""""" '

3. Debtors Name and Address: "" """ """" '

4. Date of Letter of Instruction: """" " "'

5.

6.

7.

*Case Nurirber ........Date of Decree

TAKENoTlCEthatthegoodslistedbelowhavebeenremovedtomy
Auction Room and will -be sold by public auction at:

Date: ............. Time: """" " " " """"" " """"'Place: """"""""""""'

unless the amount;i;i*"aby the creditor olus the Auctjoneers charges

set out overleaf 
"r" 

p"ii ptidt to the auction. The conditions of sale are

those set forth in i.il 2i;ppendix D Civil Procedure Rules and read

wittr section 28 of the Auctioneers Act'

Scgeoul-B or Mov'o'gt-s PnopeRrv Rerrovep

Description Condition Value
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Scseour-e or. Movaarc pnopenry{ Contd.)

Signature: Judgment Debtor/Agent:

Dated:

Nom:
The date of the salqmly not be earlier than scven (7) clear days after thedate of this form and wiil.be stopped at any time before the fall of thehammer if the amount due flrii th" costL overreaf are paid to theAudtioneer or the Creditor.

'Ddctc r rpFqsirsc.
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AucrroNrrns CHances

Receipt of court warrant or letter of instruction

If property less than KSh. 2,000 found

Fees on attachment/repossession/distraint:!

KSh. 2,000 to KSh. 50,000

KSh. 50,000 to KSh. 100,000 . .

Over KSh. 100,000

Tornr- AucrroxBeRs Cnences

Add estimated charges for:

Transport . .

Storage

Advertising

Insurance ..
Other disbursements

Fees on Sale:

First KSh. 2,0ffi

KSh. 2,001 to KSh. 1.0,000

Over KSh. L0,000

500

KSh.

2,000

Per cent

5"/"

3Y"

r%

Per cent

to%
7.5%

5o/o

Date Signature of Auctioneer: .................

Date: Signature of Debtor:

This form must be signed on both sides by the Auctioneer and the
Debtor.

'Dclctc as ryproprietc.
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APPENDIX I
TO THE REPORT

QT'ESTIONNAIRE TO LICENSING AUTHORITIES IN RESPECT OF
BROKERS' AND AUCTIONEERS' LICENCES

1. Interviews:

(a) Is the informatidn provided in the application form adequate?
(D) What kind.of accademic professional qualification or experience do

you consider when interviewing an application?
(c) What kind of interviews is the licensee subjected to?
(d) h it adequate te assess the suitability of the ricensee?
(e) Would the position be different if there was a written examination?
(f) Po you determine the financial background of an applicant? If so

how?

(g) Do you inquire about the appricants accounting knowredge?If not why not?

2. Character:

(r) Po- you nonnally require letters of recommendation on character
before licensing? If so do they provid" ;;t;;;i;tance.

(D) (i) what kind. of investigative machinery ars in prace to ensure anapplicant is of good conduct? ' L

(ii) Is there anything in particular you look for?

3. Physical Facilities:

(a) what kind of office. and,storage facilities do you rook for when
considering an application?

(b) Is there a need to set minimum standards for storage facilities?
(c) what kind of insurance do you require. Is the cover adequate?

4. Licensing Authority:
(a) Does the provincial commissioner deal personalry with matters

relating^ to the issuance of Auctioneers, Licln., una bmi.ial brokers
licence?

(b) It not who does he delegate the work to?
(c) what special kno-wledge does the person have regard to Au-ctioneering and official broking?
(d) would the licensing be better handred by an individuar or by aBoard?
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(e) Is there need for the two different licensing authorities in respe-ctof' 
the Court Biokers Licence and Auctioneers Licence and Official
Brokers Licence?

(fl Is there a need to limit the jurisdiction of Auctioneers?

(g) Give reasons for your answer in (f)

5. Fees Payable:

(a) What fees are charged for an Auctioneers and official brokers
licence in your area?

(b) Is this consistent with the Act?

(c) If not explain why?

(d) Is there need to review the'fees?
(e) State reasons for your answer in (d)

6. Complaints:

(a) Is there a specific officer who deals with complaints?

(b) What are the main complaints reported against AuctioneerV
Brokers?

(c) Would you attribute the complaints to limitation in qualification,
experience or regulations in licensing?

(d) lt so what improvements would you suggest?

(e) Is the security/guarantee provided adequate for the kind of
complaints reported?

(fl What protection/security would you recommend to safeguard the
Public against errant BrokerVAuctioneers?

7. Discipline:

(a) What control do you have over the activities of auctioneers and

brokers?
(b) What other controls do you have in regard to auctioneering and

broking?
(c) Have you had to use your disciplinary powers hitherto? If so

specify.
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QUESTIONNAIRE TO FINANCIAL INSTITUTIONS AND LAWYERS

1. Instructions:

(i) What kind of work do you give to auctioneers, investigators,
repossessors?

(ii) How do you choose your Auctioneers, investigators, reposses-
sors?

(iii) Do you choose them from a retained panel?
(iv) Do you require an Auctioneer to provide security by way of a

Bond?
(c) If Yes<laborate.
(b) If No-How do you cover yourself against risk.

2. Sale:

(i) Do your instructions require representation during sales?

(ii) Do you,noimally specify:
(a) Mode of sale.

(b) Time of sale.

(c) Place of sale.

(d) Reserve price.
(iii) How do you determine Reserve Prices?

(a) Do you find it a must to have Reserve Prices?
(b) If so, what dangers would there be if no Reserve Prices were

given to Auctioneers.
(iv) How do you ensure that the interest of the property owner are

catered for?
(v) Would you consider it appropriate to involve the property owner

in the determination of Reserve Prices? If not, Why?
(vi) What type of problems do you encounter before the sale?

(vii) What possible solutions wcilld you recommend?

3. Transfers:

(i) What difficulties do you encounter in the transfer of immovable
property to the purchaser?

(ii) What are the possible solutions to these problems? '

(a) p.g.Lrgal-Indicate specific provisions and po5sible amend-
ments.
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(D) Administrative
(c) Others.

4. Problems with Sales:

(i) How are the proceeds of sale handed over and what receipting
arrangement do you have?

(ii) Are proceeds of sales remitted promptly?
(iii) Where remittance of proceeds of sale are delayed, what actions

do you take?

(iv) Are your actions effective and enforceable?
(v) Are Auctioneers' charges and commissions reasonable?

. (vi) Is the current schedule of remuneration to Auctioners, reposses-
sors, investigators adequate?

(vii) If not, specify and recommend improvements.

5. Complaints:

(i) What is the nature of complaints which you receive from the
Public in connection with the conduct of Auctioneers?

(ii) Please indicate possible solutions which may minimize or eradi-
cate these complaints.

(iii) what recommendations would you make towards the improve-
ment of any specific rules and regulations on the conduct of sales.

6. Courts:

In your response to the foregoing questions, please indicate:
(i) The role that the courts may play to facilitate fair, and proper

auction sales.
(ii) Whether the existing system of allocation of warrants is satisfac-

tory.
(iii) Yave you had any problems recovering monies deposited with the

Courts. Specify?
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QUESTIONAIRE TO AUCTIONEERS/COURT BROKERS
RESPOSSESSORS, BAILIFFS AND INVESTIGATORS

l. Qualification and Experience:

(a) What academic qualification do you hold?

(b) What professional qualification do you hold?
(c) Did you have any experience relevant to Court Brokering/

Auctioneering before being licensed?

(d) Explain how (a), (b), and (c) have either been an asset or handicap in
performing your duties.

(e) What would you recommend with regard to (a), (b) and (c)?

2. Jurisdiction:

(a) Is your area of jurisdiction limited?
(i) As an Auctioneer.

(ii) As a Court Broker.
(iii) RepossesSors.

(iv) Bailiffs.
(v) Investigators.

(b) State what difficulties you may have encountered through this
limitation.

(c) If not limited explain how you manage the work vrs a vls your
offices/base and countrywide jurisdiction. Repossessors, bailiffs,
investigators

3. Related Business:

(a) State what other business you are involved in other than Court
Brokering or Auctioneering, repossessors, bailiff.

(b) What effect do these other businesses have on your performance as
a Court Broker, baitiff, repossessor and investigators.

(c) What comments do you have oo the multiplicity of licences issued
to a Broker/Auctioner, bailiff.

4. Instructions:

(a) Into what categories do your clients fall?
(i) Private.

(ii) Institutions.
(iii) Government.

(b) What type of instructions do you receive from your clients.
(c) Are the instructions you receive adequate.
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(d) What steps do you take upon receipt of the instructions.

(e) What difficulties do you encounter in complying with the said
instructions.

(fl Please provide proposals for improvement of the instructions.

5. Advertisements:

(a) What mode of advertisement do you use.

(b) Who determines the mode of advertisement.

(c) When do you advertise in relation to the sale:
(i) For movable properties.

(ii) For immovable properties.
(d) What information is required to be given in the advertisement.
(e) Who meets the cost for advertisement.
(fl How do you settle your advertisement costs:

(i) On account.
(ii) By cash.

(iii) Any other method.
(g) What problems have you encountered in relation to advertising.
(/l) What can be done to improve on the advertisements and Public

response to advertisements.

6. Transport:

(c) What mode of transport do you use when inspecting and selling
immovable property.

(b) What mode of transport do you use when transporting movable
assets.

(c) Who determines the mode of transport to be used.

(d) Who pays for the transport charges and how do you recover the
same.

(e) How do you base your transport charges.

(f) What type of insurance cover do you have for goods in transit.
(g) Please indicate areas of specific problems and possible improve-

ments.

7. Storage:

(a) What type of assets do you store.

(D) Where do you store the said assets:
(i) What kind of storage facilities do you have?

(ii) Give details of the type of building?
(c) Do you own or do you hire storage facilities.
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(d) How do you determine the length of storage.
(i) How do you determine the cost of storage vis a vis the value of

the item.
(e) Who pays the storage charges.
(g) What complaints arise with regard to storage to storage of assets

and how do you resolve the same e.g. thefts, damage.
(h) (i) What problems do you encounter in recovering your transport

and storage charges.
(ii) What are the possible causes of these problems.

(iii) What are the possible solutions to these problems.

8. Sales of Properties:

(c) What type of sales do you conduct (Private Sale/Public Auctions/
Both).

(b) What is the general attendance at your public auctions.
(c) What preparations do you make to ensure the proper conduct of

the auction sale before its commencement.
(Catalogue, Announcements, Explanations for conditions of sale
etc.)

(d) Who determines the estimate or reserve price or the value of each
item to be sold.

(e) How do you conduct your public auctions and do you keep records
of bidders.

(fl How do you declare a purchaser.

(g) What do you do with the property that does not attain the Reserve
Price.

(ft) What suggestions can you make for the improvement of auction
sales to ensure fair and proper sales in the interest of all parties?

(i) Do you think there are alternative ways of dispossing of assets other
than Public Auctions.
If so, consider and recommend.

9. Executions:

(a) How do you attach or seize property.
(b) what problems do you encounter. in the execution of warrants of

attachment/instructions/seizure.
(c) What suggestions can you make to resolve the problem.
(d) what legal protection would you need to be put in prace to ensure

your security in the due performance of your professional duties.
10. Fees and Charges:

(a) Are the current scales of fees and charges satisfactory.
(b) lt not, indicate areas of improvement.
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APPENDIX 2
TO THE REPORT

THE COMPLAINTS COMMISSION

DRATT ESTIMATE OF EXPENDITURE 1995II,16

T{EAD 858

ITEM TITLE
APPROVED

Estimates
r994t95

ESTIMATES
1995196

36,000

5m

2N

3,900

3,000

000

050

060

w
065

080

100

110

120

tzl
130

1,10

t4l
L7l

172

173

174

175

181

tgz

184

r86

190

t93

Personal Emoluments . .

House Allowance

Other Personal Allowances

Transfer Allowance

Medical Allowance

Passage and lrave

Transport Operating Expenses

Travelling and Accommodation Expenses

Postal and Telegrams

Telephone Expenses

Official Entertainment . .

Electricity Expenses

Water and Conservanry Expenses

Publishing and Printing Expenses

Purchase of Uniforms and Clothing . .

Library Expenses

Purchaseof Stationery ..

Advertising and Publicity

Payment of Rents and Rates (Residential)

Payment of Rents and Rates (Non-resi-
dential) ..

C.ontracted Professional Services

Hire of Transport, Plant and Machinery

Miscellaneous Other Charges . .

Fees, Commissions and Honoraria

3,000

13,000

1,000

1,500

14,000

1,000

1,000

1,000

1,500

800

6,000

6,000

300

36,000

85,173

12,500

7,000

100

ll2,90l

14,000

8,5m

800

8,000

3,500

15,000

4,500

2,m
16,000

2,000

1,000

1,000

1,000

1,000

10,000

10,000

5,000

15,000

36,000

500

2N

4,000

3.0m
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m
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2fi

295

neelwmt of lr,totor VoUdcs

Ptr,chacc of Plant and Equipm€ot
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Equipmcnt

Minor Altcratioot ard Maimooenc
\torks ..
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5,m 5,0m

15,m

2{1,173 39f,101
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11,(m

70,m
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TIIE AUCTIONEERS BILL, 1995

ARRANGEMET.IT OF SECTIONS

Section:

l-Short Title.

2-Interpretation.
3-Prohibition against unlicensed Auctioneers'

4-Establishment of Auctioneers Licensing Board'

S-Meetings of the Board.

6-Functions of the Board.

7-Revenue.
8-Eligibility for licence.

9-Application for grant of licence.

l0{onditions applicable to grant of licence'

ll-Refusal to grant licence.

l2-Form of licence.

l3-Duplicate licence.

14-Renewal and amendment of licence'

lFFee.
16-Duration of licence.

l7-Licenses not transferrable.

l8-Register of licences.

19-{omplaints.
20-Revocation of licence by the Board'

2L-Suspension of licence by the Board'

Z}-Penalty.
2Slomplaint to police.

2,l-Acquittal no bar to discipline.

25-Recovery of charges by Auctioneer'

2fRevocation or suspension of licence by Court'

27-Right of recovery of damages from an Auctioneer'

28-Auctions.
29-Inherent Powers of the Court.

30-Misconduct bY Auctioneers.

3l.-Transitional and Saving provisions'
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32-Issuance of licenoe in special circrrmstances.
3}-Repeal of The court Brokers Act (cap. 2[) and the Auctioneers Act

(cap. s25).

34-Amendment of Cap. 23.

3!-Amendment of Cap. 28.
36-Amendment of Cap. 293.
37-Amendment of Cap. 3CI.
3fAmendment of Cap. 323.

3fAmendment of Cap. 529.

40-Amendment of Cap. 533.
4l-Power to make Rules.
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A BiIl for

An Act of Parliament to provide for the licensing and
control ofAuctioneers and for purposes incidentaithere
to and connected therewith

ENACTED by the Parliament of Kenya as follows:

l. This Act may be cited as the Auctioneers Act.
2. In this Act, unless the context otherwise requires_
"Auctioneer" means a person licensed under this Act

who carries out, any or al[ of the following functionr_
(a) attachment and sale of any property under order of

the Court or by force of law or contract;

(b) sells or offers for sale by auction and includes every
person who sells or offers for sale any movable oi

. immovable property or any interest therein at any
sale where axy person becomes or may become thl
purchaser of the same by competition and being the
highest bidder, either by being the sole biddei, or
increasing upon the biddings made by others, or
decreasing on sums named by the Auctioneer or
person acting as Auctioneer, or by any other mode
of sale by competition;

(c) levies distress for rent or distrains under any other
written law;

(d) carries out evictions under an order of court;
(e) repossesses goods from any person under any law or

contract;

A W auction, disposes, sells or offers for sale goods
held by any person as bailee under any liw or
contract,

and includes a firm all of whose partners are licensed
under this Act but excludes any sale by auction of coffee or
tea.

"Board" means the Auctioneers Licensing Board estab-
lished under section 4 of this Act;

"Court" means any Court of .Kenya of competent
jurisdiction;

"Executive Secretary" m-ea-ry the executive secretary
appointed under section- 4 of this Act;

Short title.

Interpretation,
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Prohibiti<xt
ag.inst
unlicensed
Auctionccrs.

Establishopnt

Auctionccrs
Licensing

of

Board.

"licence" means a licence in force under this Act;

"place of business means each separate building and
each separate part of a building at which the business of an

Auctioneer is carried on.

3. (1) Subject to subsection (2), a person who acts as,
or who liolds himself out as acting as, an Auctioneer without
being licensed under this Act shall be guilty of an offence
and liable to'a fine not exceeding fifty thousand shillings or
to imprisonment for a term not exceeding twelve months or
to both such fine and imprisonment.

(2) A court may, for exceptional reasons to be re-
corded by it in writing, extend the area of operation of an
Auctioneer for the purposes of execution of a specified
warrant on which the reasons for such extensions have been
endorsed in order to facilitate execution in an area in which
there is no licensed Auctioneer.

4. (1) There is hereby constituted the of Auctioneers
Licensing Board:

(2) The Board shall consist of the following licensing
pers<in.s appointed by the Chief Justice:

(a) A Resident Magistrate, Senior Resident Magistrate,
Principal Magistrate, Senior Principal Magistrate,
or Chief Magistrate, who shall be the chairman.

(b) Two advocates of the High Court of not less than
ten (10) years standing one of whom shall, in the
absence of the chairman, act as chairman.

(c) Permanent Secretary Office of the President in
charge of internal security or his representative.

(d) Two persons who have acted as Auctioneers for a
period of five years immediately preceding appoint-
ment.

(e) One (1) representative frory a Bank or Financial
Institution including Agricultural Finance Corpora-
tion and Agricultural Development C-orporation.

(fl Five other members appointed as follows:

(i) Two to represent Rift Valley, Western and
Nyanza Provinces.

(ii) One to represent Nairobi and Central Pro-
vlnces.
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(iii) One to represent Coast and North-Eastern
Provinces.

(iv) One to represent Eastern Province.

G) One (1) member of the Kenya Chamber of Com-
merce and IndustrY.

(3) A member of the Board sha[ be appointed for three
(3) yiirs but may resign his office by written notice to the
Ctriif Justice. Provided that the Chief Justice may revoke
the appointment of any member if in his absolute discretion
he considers it proper to do so.

(4) There shall be an Executive Secretary who shall be a
magiitrate appointed by the Chief Justice:

Provided that the Executive Secretary may resign or his
appointment may be revoked by the Chief Justice.

5. (1) Meetings of the Board shall be held at least of
once in iach quarter and at any other times appointed by the
chairman.

(2) The quorum of the Board shall be five (5).exccpt in
its diiiiptinary lurisOiction when the quorum of the Board
shall be thred (3): in each case one (1)of whom shall be a
qualified lawyer.

(3) The Chairman shall have a deliberative and a

casting vote.

(4) Subject to this section the Board may regulate its
own procedure.

6. The functions of the Board shall be-
(a) to consider applications for licences and ap'plica-

tions to renew or amend licences;

(b) to train monitor and supervise the activitics of
Auctioneers;

(c) to receive and investigate complaints against Au-
ctioneers;

(d) to conduct disciplinary proceedings against
Aucti6neers and to imfrse penhlties and to award costs;

(e) to grant, amend, renew, revoke and suspend li-
cences.

7. All monevs received by the Boarp pursyant to this
Act shall be paiil into the Consolidated Fund.

Moctiog
of
ttrc Bord.

Fufilbr.
of thc Board.
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Eligibility
for
liccnce.

E. (1) A person who has attained the age of thirty (30)
and is under sixty-five (65) years of age at daie'oi
commencement of the licence applied for and is a Kenya
citizen shall be eligible to hold a licence under this ACt:

Provided that a person who has not attained the age of
thirty (30) years may be eligible to hold a licence if he shows
to the satisfaction of the Board that he has had at least seven
(7)years apprenticeship with a reputable firm of Au-,
ctioneers.

(2) (i) A corporation shall not be eligible to hold a
licence under this Act.

(ii) Auctioneers shall be entitled to practise in
partnership provided that all the partners are
licensed under this Act.

(3) Notwithstanding sub-section (1), a person shall not
be eligible to hold a licence under this Act if:.

(a) (i)he has been conyicted in the ten years preceding
his application of an offence involving fraud,
dishonesty or immorality;

(ii) he has at any time been convicted of an offence
under this Act or been disqualified by the
Board under this Act.

(b) he is a judge or magistrate or is employed in any
capacity as an executive or subordinate officer of a
court;

(c) he is a practising advocate, or is employed in any
capacity by a practising advocate;

(d) he is a Member of Parliament, councillor, civil
servant, member of staff of any local authority or
statutory body or parastatal;

(e) he has not completed ten (10) years since his licence
was revoked;

(D hls period of disqualification as an Auctioneer by the
Board has not expired at the date of commence-
ment of the licence applied for;

(S) he has not paid any fine compensation or costs
imposed by the Board due to the Board or any
other person at date of application;

(1) A person who obtains a licence knowing that he is
not eligible to hold one shall be guilty of an offence and
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liable to a fine not exceeding Kenya Shillings fifty thousand
(KSfr. 5.0,m) or to imprisonment for a period noi exceeding
twelve (12) months or to both such fine and imprisonment in
addition to any other penalty.

9. (1) Application for a licence shall be made to the
Board in the prescribed form and shall identify the place of
business and the class of licence in respect of which the
licence application is made provided however that the Board
may upon application issue a special licence to a person who
is not a citizen of Kenya but who by virtue of his special
knowledge and experience in Kenya or elsewhere is other-
wise qualified as a fit and proper person to conduct the same
to hold any auction of a special nature and for that purpose
to {ispense with the other requirements of eftgibility
proVided in this Act.

(2) Aperson who knowingly makes a false statement in
connection with an application for the grant, renewal or
amendment of a licence shall be guilty of an offence.

(3) Except as may be otherwise provided by law, no
auctioneers' licence shall authoize any person to deal in or

sell (either on account of or for the benefit of himself or of
any other person) anything, the dealings, or sale of, which is
prohibited to persons other than those duly licensed,
regrstered or otherwise authorized in that behalf, provided
that it shall not be necessary for Auctioneers to take out
licences for the sale of liquor or television, radio or video
sets or items sold in execution of a court decree or distress
for rent.

10. (1) The Board shall not grant a licence unless it is
satisfied that the applicant is eligible to hold a licence and
that he is a fit and proper person provided that where an
applicant proposes to work in the full-time employment of
another licensed Auctioneer the Board may dispense with
any requirements for secure premises and insurance if such
requirements.are already met by the employer but nothing
in this proviso shall permit a licensed Auctioneer i;
employment having the benefit of any such dispensation to
pfactise on his own account or as an independeni contractor.

(2) For the purpose of satisfying itself as to the
eligibility and suitability of an applicant, the Board may
make any necessary inquiries and in pursuance thereof may
serve a notice in writing on the applicant or any other person
requiring him to furnish to the Board any information within
such period as the Board may require.
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Rcfusal
to graot
liccnce.

Form of
liccncc.

(3) It shall be a condition of the grant of a licence that
the applicant shall within ninety (90) days of the said grant
nominate not less than two licensed auctioneers of either
class jointly to wind up the applicant's auctioneering
business if the applicant dies or loses his licence for any
reason while carrying on business as sole proprietor or sole
surviving partner of an auctioneering business: such nomina-
tions may be changed in writing by a licensed auctioneer at
any time but any changes shall be notified forthwith to the
Board and if an Auctioneer fails to execute such nomina-
tions within the time aforesaid his licence shall be suspended
until such nominations are executed.

(a) In the event that the persons nominated to wind up
the auctioneering business under the foregoing sub-section
fail to take action within thirty (30) days of being required by
the Board to do so, the Board itself may nominate one (1) or
more licensed Auctioneers of any class jointly to do so and
the Board may take such further action effectively to assist
the nominees to wind up the said business as it shall think fit
to do.

(5) Upon the issue of an auctioneering licence, the
Board shall also issue to each licence holder an identity card
containing the name, address and class of licence in
permanent form and such identity card-

(a) shall be worn prominently by the Auctioneer on all
occasions of attachment seizure and sale;

(D) shall be held by the Auctioneer as incidental at all
times to his Auctioneers licence and therefore
subject to renewal, amendment, replacement, re-
vocation, suspension and return as part of his
licence.

ll. Where the Board refuses to grant a licence it shall
serve a notice of refusal, indicating the reasons therefor, on
the applicant by registered post or by delivering.it to the
applicant personally.

12. (1\ A licence shall be in the form to be determined
by the Board and shall include-

(a) the full names and national identity card number of
the person to whom the licence is granted;

(b) the place of business in respect of which the licence
.is granted;
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(c) the district or districts to which the licence applies; and
(d) the date of its expiry, which shall be no later than

the thirty-first day of December in each year.

(2) The licence-shall-be displayed in a conspicuous
position within the place of busineis in respect of which it is
granted.

. 13. If the Board is satisfied that a licence has been lost,
destroyed or. mutilated,.it may., on payment of the pre_
scribed fee, issue a duplicate iicence.

14. (1) A licensee who is still eligible under this Act,
Tay, not earlier than three (3) monthi, nor later than one
(1) month, before the date oi expiry of iris licence, appfy t.
the Board for a renewal thereof. 

-

(2) Where an application for the renewal of a licence is
made by-a licensee who is still eligible under this Act, the
licence shall remain in force until- the application I aealt
with unless the licence is suspended or revoked under the
provisions of this Act or the App[cant ceases to be eligible.

(3) A Iicence may be amended, on application to the
Board- and after payment of the prescribed fee or on tt.
Board's own motion-

(a) by substituting one place of business for another; or
(D) by adding or deleting in the licence a district in

which the holder is licensed to act; or
(c) in any other manner that the Board may think fit.
(a) The Board may refuse to renew or ame4d a licence

upon any of the grouads upon which it may refuse to grant a
licence or revoke a licenc-e under section r0 or 20 u"no tt 

"provisions of subsection (4) of section 20 shall apply to uny
refusal to renew or amend.

(5) The licence shall be renewable every calendar year.

15. Where the Board is satisfied as to the eligibility and
suitability of an applicant it shall grant or renew or amend a
licence on payment of the prescribed fee.

16. Subject to this Act-
(a) licence shall be valid for a period not exceeding

twelve (12) months;

Duplicate
licence.

Renewal and
amendment
of licence.

Fee

Duration
of licence,
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(b) where the licence is renewed or amended it shall be
valid subject to Section 12 (1) of this Act for a

period of one (1) year from the date of expiry of the
previous licence except in case of amendment the
Board may limit the time for which the amendment
shall be valid;

(c) where a licence is suspended by the Board under
this Act and the susPension is set aside, the licence
shall continue to be valid for the period remaining
unexpired thereon at the time the suspension took
effect.

17. (1) A licence shall not be transferable.

(2) Upon the death, bankruptcy or other incapacity oJ.a

liceniee, the persons nominated under section 1'0, or his
personal representative, or trustee in bankruptcy or other
person acting on his behalf shall return his licence to the
iloard and shall also return all warrants, whether executed
or unexecuted, to the court which sent them to the licensee.

18. (1) The Board shall keep a register, in such form
that it determines, of licences granted and shall record
therein in respect of each licence:-

(a) the particulars required by section 12;

(b) particulars of any duplicate issued or any amend-
ment of the licence made under sections 13, 14 and
16;

(c) particulars of any revocation or suspension of the
licence under sections 19, 20, 2l or 26;

(d) the district or districts to which the licence applies;

(e) any other particulars the Board may require to be
recorded.

(2) A person may, during reasonable office hours, and
on payment of the prescribed fee, inspect the register of
licences.

(3) A person who is:-
(a) a member of the police force, or a public officer,

acting in the course of his dutY; and

(b) a person authorized in writing by the Board, may
inspect the register without payment.
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, .19: (1) A complaint against an Auctioneer of miscon_
oucr., whrch expression includes disgraceful or dishonourable

::r11.,,_,ympatible with the statlus of an aucti;ilr,-;;y
De made to the Board by any person.

.. l?) Where a person makes a complaint under subsec_
rron (l), the compraint shail be.by affidavit by himserf setting
out the allegations of misconduit which ,pp"u, t, 

".ir" 
.,

the complaint to the Board, accompanied by such t"" ur Luy
be prescribed.

- (3) The Board shall give the Auctioneer against whom
the.complaint is made an opportunity to file ari anioauiiin
reply and to appear before-it, and shall furnish trimwiiir-a
c.oRV of the complaint, and of any evidence i, iupport
1i,.j.3^"1: 111:!-"lt 

give him an opportunity.of inspecting'any
rerevant document not ress than seven (7) days- beforE thedate fixed for the hearing:

Provided that, where in the opinion of the Board thecomplaint does not 
- 
disclose any prima yocie iii-'it

misconduct, the Board may, at uny itug" of thL p.o"eedings,
dismiss such complaint wiihout requiri'ng tt e e'r.iio;;;%
wnom the compraint relates to answer any a[egations made
against him and without hearing the complalnt.

. 
(4) For tle pl.rpses of any application or complaint

made to it under thii part, tne rioaio'may adminirt"iluG
or affirmations, and the complainant andihe Auction;-;;*hgp a complaint relares ind an applicani ;;ti;;-;;i
application to the Board, may take out a sumrnonr t5 giu6
evidence.or to produce documents, but no person shali becompellable under any such summons to produce anv
document which he could not legaily u" .t,,p"ir"a-il
produce at the trial of a suit.

" (Sl All proceedings before the Board shall be deemed
Tor..t1e. purposes of Chapter XI of the penal Code to be
1y9,.:ur. proceedings and fgr the purposes of Chapter VIII oftne Eudence Act to,be legal proceedings.

. (6) The Board may make Rules for resulatins the
ryak1ng to the Board, and the hearing and deter"mi;;ii3r-il;
the Board, of applications or complaints under this part.

. (7) After hearing the complaint and the Auctioneer towhom the same relates, if hi wishes to be f,"u.O, 
-unO

considering the evidence adduced, the Board."yoio"i tt 
"ithe complaint be dismissed or if oi the opinion ttiui u ."r, oi

Complaios.
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misconduct on the part of the Auctioneer has been made

out, the Board maY order:-
(a) that such Auctioneer be admonished; or

(b) that the Auctioneer's licence be suspended for such' period as it thinks fit not exceeding six (6) months;
or

(c) that the Auctioneer's licence be revoked; or

(d) that the class of the Auctioneer's licence be altered' from Ctass B to Class A for such period as it thinks
fit; or

(e) that such Auctioneer do pay a fine not exceeding

Kenya Shillings fifty thousand (KSh. 50,000); or

(fl that such Auctioneer Oo Pa-I- compensatiol--l9t
exceeding Kenya Shillings fifty thousand (KSh'
50,000/) to any person damnified by his miscon-

duct; or

(g) that such Auctioneer be disqualified from eligibility
for an Auctioneer's licence or any class thereof for
such period as the Board thinks fit; or

(ft) such combination of the above orders as the Board
thinks fit.

(8) The Board may make such order as to payment by

any pirty of any cosis or witness expenses and of the

e*p"nr"r of the Board or the members thereof in connection
witn tne hearing of any complaint as it may think fit'

(9) Any order of the Board may !9 filed with the Court
anO stritt upon service of the notice of filing thereof upon the

Auctioneei be enforceable in the same manner as an order
of the subordinate Court to the like effect.

(10) For the purposes of this section the quorum of tfe
Board it utt be the Chairman or in his absence one of the

advocate members of the Board and at least two (2) other
members.

(11) Any Auctioneer aggrieved by any order of. !!e
Board made- under its disciplinary jurisdiction may within
thirty (30) days after the receipt by him of written notice of
such-oider, appeal against such order to the High Court-by
giving notice bi appeal to the Registrar thereof and shall file
iuitt ttre Registrai a memorandum setting out his grounds of

to4



app€al within thirty (30) ctays after the gving by him of such
notice of appeal. The decision of the Higtr iourt on such
appeal shall be final.

20. (1) The Board may revoke a licence if it is satisfied
that the licensee made a statement in or in connection with
his application for the grant, amendment or renewal of that
licence which he knew to be false in any material particular.

@ The Board shall revoke a licence upon the happen-
ing.of any event which renders the licensee ineligible td irold
a licence.

(3) The provisions of section 9 of the probation of
Offenders Act shall not apply to this'section.

(4) Where the Board has power to revoke a licence it
shall give the licensee sufficient opportunity to show cause
why the licence should not be revoked.

(5) Where the Board revokes a licence, it shalt serve
notice of revocation, indicating the reasons therefor, on the
licensee perso_nally or by registered post and shall publish a
notice in the Gazette and in one loca[daily newspap^er within
fourteen (14) days of the date of revotation.

(6) The revocation of the licence shall have effect from
date of service of the notice of revocation which shall

(a) where the notice is sent by registered post, a date
seven days after the date of postingf or

(D) where the notice is delivered to the holder of the
licence personally, the date of delivery; or

(c) upon publication of the notice whichever is earlier.
(7) Where a licence is revoked, the licensee shall

forthwith deliver the licence to the Board and a licensee
who, without reasonable excuse, the burden of proving
which shall lie on him, fails to do so shall be guilty of ai
offence and liable to a fine not exceeding Kenya Strittings
fifty thousand (KSh. 50,000) or to imprisonment lor a perijd
not exceeding twelve (12) months.

21. (L) In addition to its powers under section 19 of this
Act, the Board may suspend a licence for a period not
exceeding six (6) months:-

the
be:

Revocation
of licence
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Penalty.

(a) if the licensee is charged with an offence of licence' ' 
involving fraud, dishonesty or immorality, violence
and malicious damage to ProPerty;

(b) if, having received a complaint against the licensee
concerning his activities in executing court orders
or when distraining, the Board considers it
appropriate to suspend the licence pending further
investigation of the complaint;

(c) if the licensee when executing court warrants or
distraining has acted in a manner incompatible with
his status as an officer of the court.

(2) The Chairman of the Board, if satisfied of the
necessity for acting without delay, may for any of the
reasons set out in sub-section (I) hereof suspend a licence
until the next meeting of the Board but such suspension shall
not remain in force for a period exceeding six (6) weeks and
the Executive Secretary shall forthwith serve a notice of the
suspension indicating the reasons therefor upon the licensee
personally or by registered post.

(3) Where the Board suspends a licence it shall serve a
notice of suspension, indicating the reasons therefor, upon
the licensee personally or by registered post and shall
publish a notice in the Gazette and in one local daily
n€wspaper within fourteen (14) days of the date of suspen-
sron.

(a) The suspension shall take effect on the day follow-
ing the date of service of the notice of suspension which shall
be:-

(a) where the notice is sent by registered post, a date
seven (7) days after the date of posting; or

(6) where the notice is delivered to , the licensee
personally, the {ate of delivery; or

(c) upon publication of the notice whichever is earlier.

(5) Before the Board suspends a licence it shall give
licensee sufficient opportunity to show cause why the licence
should not be suspended.

22. (L) A person who fails to bomply with any of the
provisions of this Act or the Rules made thereunder shall be
guilty of an offence.
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-(2) 
A perlon who commits an offence under this Act orany Rules made thereunder for which no penalty i;6;;riyprovided shall be liable to a fine not exceeding Kenva

"slj 
li ie-r_ -fi 

fty t h o u s an d ( K s h. s g, 000) 
". 6 ; ;;;i".. 

" 
il',,,ror a rerm not exceeding twelve (12) months or t; both suchfine and imprisonment.

23^. Upon the making of a complaint to the police ofany offence under this Aci, the polici shall make ;".;";yinvestigations and take approp'.i"ii 
-".ti..--ii- 

o"i,-ia"tt
under the law.

a. An Auctioneer may be liabre, notwithstandine the
fact that he has been.acquitted or 

"n 
off"n"", ," ;;;;ilii";;proceedings under this'Act.

t_ 2f. (tl.An Auctioneer making any sale other than arorceo sare bv auction shalr (unress it be agreed otherwisebetween him and the seu-er) b"'""titilo dil;f"i';;;";;
and discharge all sums due in respect of such sale.

_ (2) An Auctioneer making any sale other than a forced
sale, (unless it be ag-reed oth-erwiie between him and theseller) shall be liabre for the due payment to the setter of irrenet proceeds of alr sa-res of prope-rt! within fifteen (isiir"v,
from the date of sale of iucti property.

26. (l) The court imposing any fine under this Act orupon any Auctioneer, or conviiting any Auctioneer oiunuoffence in relation to any property 
"ntriri"J-to-t i-,i'# ;iaor in relation to the protielOs'of siri oi suctr piopeil:;;.

if it shall appear thi-t the offence i" oi *[-ffi;;'"';?
regulre the ricence of such Auctioneer to be suspenoeo oirevoked make an order to that effect, and the fd.:n"e st affbe suspended or revoked accordingly.

(2) The court makjn_g 
-any order of suspension or

revocation of a Iicence shail forihwith intimate the same tothe Board.

. 27. (1) Subject to the provisions of any other written
fw an-f person suffering any special or general Ou.ug" UVthe unlawful and improp-er exeicise by an-Auctioneer Jr tt lpo{grs grven to an Auctioneer by raw or by couriit"ir-ii"
entitled to recover any damages'directly iff.;;;V1;
from the Auctioneer 6y actio-n:

Provided that-
(i) nothing in this section shall prevent the Au_

Acquittal
no ban to

Complains
to the
policc.

disciplinc.

Recovery
of charges
by Auctioneer
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Auclions.

ctioneer claiming contribution or indemnity from
any other Person;

(ii) nothing in this section shall limit the damages

recoverable under any other written law'

28. (t) Where anv movable or immovable prope4y is
put up fdr'sale by aultion in lots, each lot is prima f'acie
h""rnlO to be the subject of a separate contract of sale.

(2) It shall be stated in the particulars or conditions of
sale by auction of any movable or immovable property
wheth6r such sale be without reserve or subject to a reserve
price, or whether a right to bid is reserved. where there is a

i"."*" price in a forJed sale the lot shall not be sold at the

auction it a lower price; in other sales the lot may- be sold at

a lower price with the consent of the owner thereof'

(3) If it is stated that the sale be without reserve or to

that effect, then it shall not be lawful for the seller or a-ny

i;fu;; itis behalf or employed byhim to bid at such sale'

Lr for the auctioneer to tike knowingly any such bidding
provided however if it is stated that the sale will be subject to
'a right for the seller to bid, it shall be lawful for the seller, or

for any one person on his behalf, but not more than one, to
iria;i any such auction in such manner as he shall think
proper.

(4) If it is stated that the sale will be st1d9-c! to. a reserve

pricdJs regards any one or more lots,.it shall be lawful for
the seller oi any peison employed by him to give one bid for
each such lot and no more.

(5) If the seller or any person employed by him 9'.9n
his defiaff shall bid at any sale contrary to any of the

preceding provisions of this section, any. purcha:e.r.{nay

i"iu* toi,rttit his purchase, but the highest bona fide bidder

,t uif U" entitled, ii he shall so elect, to have the immovable

or movable property at the price offered by him'

(6) No auctioneer shall make a bid either on behalf of
nimsili or as agent for any other person unless on making

such bid he shill announce that it is his bid'

(7) A sale by auction of any movable or immovable

oroo"rin is complete when the aucdioneer announces its
[;rii"ii.; by ttie fall of the hammer notwithstarlding any

written law to the contrarY.

(8) Until the sale is complete any bidder may retract his

bid.
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.(?) any person who shall knowingly receive or make
any bid contrary to any of the provisio-ni of this section or
who shall make an accepted bid-which he knows or ought in
all the circumstances to have known he is unlikely to bJable
to perform or is fraudulent or is intended to avoid a valid
sale of the lot bid for shall be guilty of an offence and in the
case of an Auctioneer in addition to any other penalty to
have his licence suspended or revoked.

- (10) An auction shall take place at the date, time and
place advertised and on no other date, time or place.

29. Nothing in this Act shall limit or otherwise affect
the inherent powers of the court to make such orders as mav
be necessary for the ends of justice in any matter it is seizef
of or is before it.

30. An Auctioneer when executing Court Warrants or
by 

- 
distraining or when seizing or selline any Drogertv

wrthout the consent of the owner under anf tawbr coritrait
shall at all times act as if he were an officerbf the court and
shall not do or omit to do any act or thing incompatible with
such status and shall ensure that his servanti act in all
respects in a similar manner.

31. No person shall practise as an auctioneer after 31st
December next following the date of the commencement of
this Act unless he is licenied under the provisions ottrrir A"i
provided that an Auctioneer whe -

(i) had a licence valid until the 31st December of the
previous year;

(ii) being eligible has duly made application for a
licence for the ensuing year;

(iii) has not been advised by the Board of the decision
of the Board on his application may act as an
Auctioneer within the terms of his foimer licence
until the 31st March in the ensuing year but no
longer.

32. (1) Any person who has been licensed as an
auctioneer under the previous Act for three (3) consecutive
years prior to the coming into force of this Act who is
otherwise eligible by_virtue of good conduct, premisei,
insurance and bond shall be eligible for a ..Bi'iicence. '

(2) Any person who has attained the sixty-five (65)
years or over and who has been licensed as an auctioneei

Auctionccrs.
by

lnhcreot
powers of
of the C.ourt.

Miscondua

Transitiooal
aod saving
provisioas.

Issuancc
of liccncc
in spccial
circuEstenc€s.
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under the previous Act for three (3) consecutive years prior
to the coming into force of this Act who is otherwise eligible
by virtue of good conduct, premises, insurance and bond
may be granted a licence until the end of the first full
calendar year from the coming into force of this Act.

33. The Court Brokers Act (Chapter 20) and the
Auctioneers Act (Chapter 526) are hereby repealed with
effect from the date oh which this Act comes into force.

Amcrldmcnt

Rcpcal of
thc c.ourt
Brokcrs Act
(cap.20)
and the
Auctionc.Is
Act (Cep. 526).

ol Cap. 23.

ADendmcnt
of Cap. 28.

of Cap. 293.

34. The Law of Contract Act is amendeF
In section 3 (a) by deleting "public auction" and by

inserting 'ipublic auction by a licensed Auctioneer".

35. The Chattels Transfer Act is amended-

In regulation 7 of the Third Schedule by deleting
"public auition" and inserting "public auction by a licensed
auctioneer".

36. The Distress for Rent Act is amended-

(i) bV deleting "bailiffl' wherever it appears and by
inserting "licensed Auctioneer";

(ii) in Section 2 by deleting the definition of "approved
valuer" and by inserting-

"approved valuer" means a licensed valuer under
the Valuers Act (Chapter 532) or a licensed Auctioneer
under this Act other than the Auctioneer carrying out
the distress or anyone who employs him or is employed
by him.

"auctioneer" means a licensed auctioneer having the
class of license authorizing him to levy distress for rent.

(iii) in Section 3 (1) by deleting "Subject to the
provisions of this Act" and.by inserting "Subject to
the provisions of this Act and any other written
law";

(iv) in Section a (1) by deleting "ten days" and by
inserting "fourteen daYs";

(v) in Section a Q) by deleting "the ten days" and by
inserting "seven days after the distraint";

By deleting "public auction and by inserting "public
auction by an auctioneer";

Amcndment
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(vi) in Section + (3) by deleting ,,the ten days notice,,
and by inserting ..seven diys after the distraint;,;

(vii) in Section a @) by.deleting .,ten days,, and by
inserting "fourteen days,';

(viii) in- Section 6 (t) b.y deleting ,.contract may seize,,
and by inserting .icontract may instrti"t "un -uu_

ctioneer to seizC";

in Section 6 (1) by-. deleting ..ten days,r and by
inserting "fourteen dayi,,;
(ix) in.Section 9 by deleting ..goods or chattels take and

seize" and by inserting ..[oods or chattels, irrfi;t
an auctioneer to take and seize,';

in- Section. g proviso by deleting ,.landlord or lessor
g_1^"jl_"1 .p.: on entitled to arreirs of rent" and bylnsertlng "an auctioneer";

(x) in.Section 11 by deleting ..the landlord or lessor or
hrs auctioneer (first calling to his assistance a police
officer not below the rank of Assistant ln.p'".tor,
who shall aid and assist therein, and, in cate oil
dwelling-house, oath being first also made before a
magistrate empowered to hold a subordinate courtor bet-ore a justice of the peace of a reasonable
qrouqd. to suspect that the-goods or chattels are
therein)" and by inserting ..i-he landlord or lessoi
through his auctioneer',;

(xi) in Section 12 (l) be deleting ..A lessor or landlord
or his auctioneer,' and by 

-inserting .,A lessor oi
landlord through an auctioneer";
in Section 12 (l) by deleting ..the lessor or landlord

htres or otherwise" and by inserting ..the lessor or
landlord or, an auctioneer hire, o. &herwise,,;

in Section 12 (l) by deleting ..provided by section
4" and by inserting ,.provided-by law',;
(xii) in Section 15 by deleting ..and no more,,;
(xiii) in Section 18 by deleting the whole section;
(xiv) in Section 25 (l) by deleting .,by the landlord,,;
37. The Registered Land Act is amendeL_
in Section 77 (l) by deleting ..public auction,' where it

Amenducnt
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of Cap. 529.

Amendment
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ocfurs and by inserting "public auction by a licensed

auctioneer".

3t. The Agricultural Finance Corporation is
amended-

in Section 33 (t) by deleting "public auction" and by

inserting "public auction by a licensed auctioneer";

in Section 33 (2) by deleting "public auction" and by
inserting "public auction by a licensed auctioneer";

in Section 33 (4) by deleting "twenty-one" days and by
inserting "thirty days".

39. The Pawnbrokers Act is amended-

in Section 15 (1) by deleting "public auction" and by
inserting "public auction by a licensed auctioneer";

in Section 15 (2) by deleting "public auction" and by
inserting "public auction by a licensed auctioneer".

40. The Estate Agents Act is amended-

in Section 2 (3) by adding a new sub-clause (fl:

"(f) by a licensed Auctioneer selling immovable proper-
ty or any interest therein by auction".

41. The Chief Justice may make Rules for the better
implementation of the purposes of this Act and in particular
providing for-

(a) the manner of issue, amendment, renewal, revoca-
tion and suspension of licences;

(b) the duties of Auctioneers when repossessing,
attaching, storing and selling property under any
law or contract;

(c) subject to any other written law, the duties of
Auctioneers when acting as officers of the Court;

(d) the keeping by Auctioneers of accounts;

(e) the manner of disciplining Auctioneers;

(fl the fees payable by Auctioneers and the remunera-
tion of Auctioneers;

(g) the training of Auctioneers and the fees payable
therefor.
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SUBSIDIARY LEGISLATION

Rules under section 41
THE AUCTIONEERS RULES

ARRANGEMENT OF RULES

Penr I-PneuprINARY
l{itation.
2-Interpretation.

Panr II-LrcexsING AND Ioer*nrv
3--Application for licence.
4--Issuance of Identity Card to Auctioneers.

Penr III-ArracHMENT eNo Sa'lns
tr-Application of Part III.
6-Register of warrants and letters of instruction.
7-Payment of Auctioneer's charges.
8-Insurance.
f-Police Assistance.

lO-Independent Valuation of goods attached.

ll{ontents of court warrant or letter of instruction.
l.2-Movables other than perishable goods and livestock.
lfPerishables and livestock.
l4-Non-removal or alteration of attached goods.

L5-Immovable property.
lfAdvertisement.
17-Auctions.
lFProceeds of Sale.

Panr IV-Accourvrs
l9--Maintenanoe of client account.

20{lient account.
2l-Splitting cheques and drafts.
22-Books of account.
23-Preservation of records.
24-Reporting of record lost or destroyed.
2!-Accountant's Certificate.
2fWho may not give an Accountant's Certificate.
Z7-Prccedure on examination of accounts.
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2fDispensation of requirements of rule 25.
29-{ommencement of an accounting period.
3F-Accounting period.
3l-Separate accounting periods.

Panr V-Drscrpr_rNe

32-Form of complaint.
3LFee for complaint.
34-Formal order by Board on dismissing a complaint.
35-Fixing date for hearing of a complaint.
3fNotice of hearing.
37-Admission of documents.
38-Inspection of documents.
3fHearing of complaints to be in public.
4fFailure to appear at hearing.
4l-Evidence by Affidavit.
42-Withdrawal of complaint.
4LAdjournment of hearing.
44-{onsolidation of proceedings.
45-Amendment of complaints
46-Power to award costs.
47-Record of proceedings before the Board.
4Hnspection of record of proceedings.
4LService of notice or documents.
SG-Discretion of the Board to dispense with the require-

ment of these Rules.
Sl-Extension of time.
52-Witness summons.

Penr VI-{prENces
5FNon-compliance of these Rules by an Auctioneer.
54-Penalty.

Penr VII-Fres
5fPayment of fees.

Pnnr VIII-RerrauNERATroN

5fFees and disbursements payable to an auctioneer.
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THE AUCTIONEERS RULES

Penr I-PnelnrarNARy

l. These Rules shall be cited as the Auctioneers Rules.

2. In these Rules-
Words defined in the Act shall have the same meaning in
these Rules.

"The Act" means the Auctioneers Act;
"accountants certificate" means the certificate provided

for by these Rules;

"appendix" means the Appendix to these Rules;

"client" means any person on whose account an
Auctioneer holds or receives client's money.

"client account" means a current or deposit account at a
bank or with a building society or a financial institution (as
defined in the Banking Act) in the name of the Auctioneer
but in the title of which either the word "client,' or the word
"trust" appears.

. *client's money" means money held or received by an
Auctioneer on account of a person for whom he is acting in
relation to the holding or receipt of such money either alan
Auctioneer or, in connection with his practice as an
Auctioneer as agent, bailee, trustee, stakeholder or in any
other capacity, and includes-

(a) money. heldor received by an Auctioneer by way of
deposit against fees to be earned or disburiements
to be incurred; and

(6) money held or received as or on account of a
trustee, whether or not the Auctioneer is sole
trustee or trustee with others, but does not
include-
(i) money to which the only pefson entitled is the

Auctioneer himself, or in the case of a firm of
Auctioneers, one or more of the partners in
the firm; nor

(ii) money held or received by an Auctioneer in
payment of or on account of an agreed fee in
any matter.

"money" includes bank notes, currency notes, certifi-
cates of deposit, bank drafts, cheques and any other

Citation.

lnterprctrtion.
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negotiable instruments. "trustee" includes executor, admi-
nistrator, manager under the Mental Treatment Act, trustee
sf a will or settlement, trustee in bankruptcy, receiver or
liquidator.

Applicatioo
for a
liocac.

Penr II-LtceNsING AND IPBtvnrY

3. (1) An application for an "A" Licence made under
sections 8 and 9 of the Act shall be in Licensing Form
Number I in the Appendix and shall be accompanied by the
followin5

(a) an application fee of KSh. 1,000 or such higher fee
as the Chief Justice may prescribe.

(D) (i) a certificate of good conduct from the Criminal
Investigation DePartment

(ii) a recommendation on Licensing Form Number
2 in the Appendix from the area Magistrate
and the Auctioneer(s) under whom the Appli-
cant has had experience for the two (2) years
prior to the application.

(iii) a recommendation on Licensing Form Number
3 in the Appendix from either a Religious
I-eader or the Location Chief of the Area of
the Applicant's residence or an Advocate of at
least ten (10) years standing.

(c) evidencethat the Applicant has four (4) *O" Irvel
passes including passes in English and Mathema-
tics;

(d) evidence that the Applicant has available to him
secure premises acceptable to the Board, sufficient
to store and auction goods.

(e) a cash deposit of KSh. 100,000 or a guarantee of
KSh. 100,000 from a Bank or Insurance Company
properly executed and approved by the Board for
ihe due performance by the Auctioneer of his
duties and obligations under the Act and these
Rules or such higher amounts as the Chief Juctice
shall prescribe valid for three (3) years from the
date of the proposed commencement of the licence
applied for:
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(fl evidencethat the Applicant has insured his premises
against Burglary, Fire and Theft for a minimum
sum of KSh. 500,000 or such higher amounts as the
Chief Justice shall prescribe;

(g) evidence tha! the Applicant has a working know_
ledge of the Rules_applicable to Auctioneeiing and
attachment and sale of properties with a minimum
of three.(3) years experience with a reputable firm
of Auctioneers.

(2) An application for a ..B', Licence made under
section 8 of the Act shall in addition to the requirements
stated in rule 3 (I),(D) to (e) be accompanied'by_

(a) an application 
_fee 9f KSh. 1,000 or such higher fee

as the Chief Justice may prescribe;

(6) evidence of the Applicant having held an ,,A,'
Licence for at least three (3) years;

(c) evidence that-the Applicant has insured his premises
against Burglary, Fire and Theft for a minimum of
KSh. 1,000,000 and for goods in trust for a
minimum sum of KSh. 500,000 or such higher
amounts as the Chief Justice shall prescribe.

4. At the time of issuing a licence the Board shall also
issue.an identity- card to the licensee under section ro (sj ot
the Act such identity card to be in such form with'such
safeguards as to validity and against counterfgiting as ttre
Board may from time to time-think fit.

Pen'r III-AIracHMENTS eNp Selps
5. This Part shall apply to the attachment and sale of

movable and immovable property under warrants of court
and letters of instruction fiom-third parties including diil;;;
for rent. and repossession; this part shall apply rlntess so
provided by any other written law or unleis'the Court
otherwise directs under the civil procedure Rules: a letter of
instruction shall be in the form prescribed in sale Form I in
the Appendix or as near thereio as circumstances permit.

[Throughout this part of these Rules we have some
dfficulty where they impinge upon the Civit hocedure
Rules. It needs to be borne in mind that much of the drafting
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in those rules is over o century old and has been tinkered with
from time to time to meet specific problems. It is surprising
that it works as well as it does but not surprising that
old-fashioned words like "Proclamation" are still used
although they mean little to the ordinary Kenyan. Our terms
of reference do not extend to amendments to the Civil
hocedure Rules but we have taken the liberty of suggesting
some simplffications so that sales by Auctioneers of movable
and immovable property by court order or out of court all
follow essentially the same procedure. The exact details of
how to achieve this object will need to be approved by the
Rules Committee.l

6. An Auctioneer shall keep a register of all warrants
and letters of instruction passed to him and shall record
therein-

(a) the number of the case under which the warrant
was issued and the name of the court that issued it;

(b) the name and address of the creditor and his
advocate (if any) who issued the letter of instruc-
tion;

(c) the date he received each warrant or letter of
instruction;

(d) the amount he is required by the warrant or letter of
instruction to recover;

(e) the date of return endorsed upon the warrant;

(f) an itemized inventory of the property to be sold
showing the value to be placed on each lot;

(g) the amount realized in respect of each item sold;

(ft) the date the warrant was returned to the court;

(i) the date and amount of the proceeds of any sale
forwarded to the court or to the creditor cir his
advocate; and

f) the charges levied by the Auctioneer.

7. The debtor shall pay the charges of the Auctioneer,
but if the debtor cannot be traced or has no goods upon
which execution can be levied or the sale proceeds are
insufficient to cover the same, then the creditor shall pay
those charges or the deficiency thereof.
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8. (1) Subject to these Rules, the Auctioneer seizing orrepossessing. goods under a court warrant or letter ofrnstruction shail be responsibre for the ,ut" 
"urtooi'"nainsurance of anv movabfe.property seiz; ;;;d;;;J.fty

him until it has'been sold'o.it"'r"irure or repossession iswithdrawn.

(2) ln case of a. stay of the seizure or repossession of anyproperty.or objection proceedings thereto the Auctioneershail forthwith notify t'he credito"r and the d.bto, ;;;';h"court (if any) of the^arrangements he conside* alri.uLfro,
necessary for the safe cusiody repair, maintenanc";^;;;4"
transport and insurance of. the goods ,"ir"a oi,iptrrlirEOand the cost thereof pending ditermination of the stav orobjection and may request thi court i" il'-i;;;":';rd'A;,
there.p.r and the iaynient thereof in aOran"e or as the courtmay think just such fees and costs being in addition i; t-il"provided for in these Rules.

. (3) where the. property seized is rivestock the Au-ctioneer receivins th6 wirrant or retter of instruciir* JJrgllyjll notify tie credito. unOif," O"btor and the court (if
f:J/f^r::."^lf l]le,ementsheconsidersdesirabteor.necesia[ror rne sate custodv health, feeding, watering o, t.rnrpoJofthe livestock seized and the .o.t it?r"J;il".;yH;ffi il"court to fix the fees and costs therefor and if," i"Vr.rtthereof in advance or as the .orrt ,,uv think jusi ,.r;,h ;;;,and costs beins in addition to ttroielrovided f;il-iil;
Rules.

9. Where an Auctioneer has reasonable cause tobelieve that-

, (1) he may have to break any door of any premiseswhere goods may be seized o, ,.io.r"ssed; oi
(2) he may be subject to resistance or intimidation bythe debtor or others;

(3) a breach of_the p.eace is likely consequent upon theseizure, repossession or attempted seilure or repossession ofany property;

the Auctioneer. shall -request assistance of the nearestpolice station which shail with aue eipeoition piovioe- apolice escort to the Auctioneer to 
"n"Ui"hi_i;;"iry ";;i,duties peacefully upon payment by tfre euciioneei ;i;;;necessary charges.

Iasurancc.

atsiltrnoc.
Poticc
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10. A debtor may' at any time before the property

seized or repossessed is sold, apply to a court for an order

ihat the property be valued by an independent valuer'

11. A court warrant or letter of instruction must

include:

(1) Moveables-including perishables and livestock-

(a) decretal amount-{ate of decree, date of return to
court or where there is no decree, the exact amount

to be recovered as at a date not later than the date

of the letter of instruction plus the estimated daily
or monthly interest or rent to accrue thereafter;

(D) person against whom the decree is to be executed;

(c) exact location of goods;

(d) person to Point out the goods;

(e) where ascertainable a list of the goods to be

attached or rePossessed;

(fl where appropriate reserve prices or where there are

to be no reierues, a record of the reasons for not
selling subject to reserves;

[Note that the present form of court warrant if Form

Numhr 25 Appendix D to the civil procedure Rules but we

tninf tnat aneiaiscussion with the Rules Committee a single

form along the lines of the letter of instruction sale Form I at

the end of-these Rules could be prepared to cover both court

sales and sales out of court.l

(2) Immovable ProPertY:

(a) As in (a) to (e) in Sub-rule L hereof and in addition
thereto.

(b) Land reference number, file number, plot number'
flat number-as the case maY be'

(c) Area in hectares or in square metres'

(d) User and any restriction by statute or otherwise on
' ' the disposition of the property or any interest

therein.

(e) Tenure and in the case of leasehold particulars of
the landlord and the annual land rent'
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-(fl Location and in the case of land situated within a
township or municipality, the amount of the most
recently available annual site value tax.

fu) Accurate description of improvements and develop-
ments.

(ft) Names and addresses of encumbranoers on the title
together with-
(i) the estimated amount due to any encum-

brancer;

(ii) the estimated amount of arrears of land rent
rates and taxes.

(i) The names addresses and titles of any persons in
possession of the property to be sold or any
part thereof.

f) Reserve price for each separate piece of land based
on a professional valuation carried out not more than twelve
(12) months prior to the proposed sale.

12. (l) Upon receipt of a court warrant or letter of
instruction the Auctioneer shall in the case of movables
other than goods of a perishable nature and livestock:

(a) Record the court warrant or letter of instruction in
the Register;

(b) prepare a proclamation where applicable in the
prescribed form indicating the value of specific
items and the condition of each item, such inven-
tory to be signed by the owner of the goods or an
adult person residing or working at the premises
where the goods are attached or repossessed or
where any person refuses to sign such inventory the
Auctioneer shall sign a certificate to that effect;

(c) in writing, give to the owner of the goods a grace
period of seven (7) days within which the owner
may redeem the goods by payment of the amount
set forth in the court warrant or letter of instruc-
tion;

(d) on expiry of the grace period without payment and
if the goods are not to be sold in situ, remove the
goods to safe premises for auction;

(e) ensure safe storage of the goods pending auction
thereof;

t2l
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(fl arrange advertisement within seven (7) days from
the date of removal of the goods and arrange sale
not earlier than seven (7) days after the first
newspaper advertisement and not later than four-
teen (14) days thereafter;

(g) not remove any goods under the proclamation until
the expiry of the grace period.

13. Upon receipt of a court warrant or letter of
instruction the Auctioneer shall in the case of goods of a
perishable nature or livestock-

(a) record the court warrant or letter of instruction in
the Register;

(6) prepare a proclamation where applicable in the
prescribed form indicating the value of specific
items and the condition of each item, such inven-
tory to be signed by the owner of the goods or an
adult person residing or working at the premises
where the goods are attached or where any person
refuses to sign such inventory the Auctioneer shall
sign a certificate to that effect;

(c) give in writing to the owner of the goods a grace
period of forty-eight (48) hours within which the
owner may redeem the goods by payment of the
amount set forth in the court'warrant or letter of
instruction provided that in the case of perishable
goods, no such grace period shall be necessary;

(d) on expiry of the grace period without payment
remove the goods;

(e) ensure safe storage of the goods pending auction
thereof;

(f) arrange immediate advertisement and sale.

14. No person shall ?emove, alter, damage, substitute
or alienate any goods comprised in the proclamation until
they are redeemed by payment in full of-the amount in the
court warrant or letter of instruction or such lesser amount
as the creditor or his advocate shall agree in writing.

15. Upon receipt of a court warrant or letter of
instruction the auctioneer shall in the case ofjmmovable
property-

(a) record the court warrant or letter of instructiqn in
the Register;
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(D) preparea Notification of Sale in the form prescribed
in Sale Form 4 indicating the value of eacir property
to be sold;

(c) locate the property and serve the Notification of
Sale on the property and on the registered owner
thereof or an adult member of his rriily residing or
working- with him or wh:re any person refusei to
sign.-such notification, the Auciioneer shall sign a
certificate to that effect;

(d) give.in- writing to the owner of the property a grace
pglgd of not less than forty five (+s) Oays dithin
which the owner may redeem tire'pro[rerty by
payment of the amount set forth iir the iouit
warrant or letter of instruction;

(e) on expiry 9f th-e grace period without payment
arrange qale of the property not earliei than
fourteen (14) days aftei thb firit newspaper adver_
tisement.

- -.16. (1) An advertisement by an Auctioneer shall in
addition to any other matter required by law or by the a;;
contain-

(a) the date, time and place of the proposed sale;
(D) th-e conditions of sale or where they may be

obtained;

(c) the time for viewing the property to be sold;
(d) in respect of movable property other than perish_

aAle goods and livestock, ah accurate descripiion of
the goods to be sold and a statement whether or not
they are to be sold with or without reserve;

(") i\ respect of goods of a perishable nature or
livestock an accurate description of the goods to be
sold and of their condition and a statement whether
or not they are to be sold with or without reserve;

(fl in case of immovable property all the information
required to be contained in lhe court warrant or
letter of instruction except the amount to be
recovered and the exact amount of any reserve
price;

- (2) Except as may be ordered by a court, advertisement
by an Auctioneer of a sale by auction of any propert,

Advertiscment
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movable or immovable shall be by way of an advertisement
in a newspaper provided that in the case of perishable goods
and livestock advertisement in a newspaper may be dis-
pensed with if adequate notice to prospective bidders in all
the circumstances can be achieved by radio or television
announcement or handbills or posters or other means of
communication.

17. (1). Subject to Order 2L Rules 62, 63,65, 66, 68
and 69 of the Civil Procedure Rules a public auction shall
take plac*

(i) of goods seized or repossessed under any
contract or any written law between the hours
of 10.00 a.m. and 6.00 p.m.; or

(ii) in other sales between the hours of 10.00 a.m.
and 10.00 p.m.

and in either event-
(iii) in a venue open to and accessible to the public,

provided that it shall be lawful for an Au-
ctioneer 'to charge prospective bidders a
reasonable sum for a sale catalogue or other
list of lots for sale as a condition precedent to
entry to the auction premises.

(2) The Auctioneer shall make reasonable arrange-
ments for the identification of the items'for sale by list or
catalogue and by the allocation of lot numbers which shall so
far as possible be indicated on the goods at the time of sale.

(3) The Auctioneer shall call out each lot for auction
identifying the lot number a and showing to bidders the lot
for sale or in the case of immovable property identifying the
lot for sale by reference to a map or sketch and shall invite
bids thereon.

(a) The highest bidder shall be the purchaser subject
always to compliance with the conditions of sale.

18. (1) Payments by purchasers at a forced sale shall be
in the form of cash or bankers cheque.

(2) Payments by purchasers in all other cases shall be in
such form as the Auctioneer shall think fit.

(3) On receipt of the proceeds of sale the Arrctioneer
shall issue a receipt therefor and in the case of immovable
property sign a memorandum of sale.
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(a) The Auctigneer shall remit the proceeds of sale less
his charges to the Court or the instructing party as the case
may be accompanied by an itemized accsunt in the case of
movable property within fifteen (15) days of the sale and in
the case of immovable property as provided in Order 21
Rule 74 Civil Procedure Rules.

Penr lV-Accourvrs
19. (1) An Auctioneer shall maintain a clients account

or accounts into which he shall without delay pay all clients
money held or received by him.

(2) There may be paid into a clients account-
(a) money belonging to the Auctioneer necessary to

maintain the account;

(D) money to replace any sum drawn from the account
in contravention of these Rules; and

(c) a cheque or draft received by the Auctioneer which
under Rule 20 (t) (e) is entitled to split but does not
split.

(3) An Auctioneer need not pay into a clients account
client's money held or received by him whictr-

(a) is received by him in the form of cash and is without
delay paid in cash in the ordinary course of business
to a court; or

(b) is received by him in the form of a cheque or draft
and is, without delay, endorsed over and delivered
in the ordinary oourse of business to a court and is
not cashed or passed through a bank account by the
Auctioneer.

(a) An Auctioneer shall only pay into a client's account
money which he is by these Rules permitted or required to
pay in.

20. (1) Where an Auctioneer holds or receives a
cheque or draft which includes clients money:

(a) he may where practicable split the cheque or draft
and, if he does so, he shall deal with each part
thereof as if he had received a separate cheque or
draft in respect of that part; or

(D) if he does not split the cheque or draft, he shall pay
it into a client's account.

Maintcnancc
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Spltting

(2) Money which is not client's money but which is paid
into a client's account, other than under Rule 19 (2) (a) shall
be paid out as soon as reasonably possible.

21. (1) Subject to Rule 22 an Auctioneer may withdraw
from a client's account:

(a) money properly required for payment to a client or
a. court;

(b) money properly required for a payment authorized
by a court or client;

(c) money properly required for or towards payment of
the Auctioneers charges specified in Rule 6 (7);

(d) money paid into the account in contravention of
these Rules;

(e) money paid into the account under Rule 19 (2) (a);
and

(fl money not being client's money paid into the
account under Rule 19 (2) (c).

(2) A cheque drawn upon a client's account shall bear
on its face the words "client's account".

(3) An Auctioneer shall not withdraw from a client's
account any sum in excess of the amount held for the time
being in the account for the credit of the client in respect of
whom the drawing is proposed to be made.

(a) No money shall be withdrawn from a client's
account under any of sub-paragraphs (c), (O, @) and (fl of
paragraph (1) except by a cheque drawn in favour of the
Auctioneer.

(5) No money shall be withdrawn from a client's
account other than in accordance with this rule.

n. 0) An Auctioneer shall keep properly maintained
books of account showing-

(a) every receipt by him of client's money, in respect of
each client;

(b) every payment or application by him of or from
client's money, in respect of each client;

(c) the amount held by him for the time being in a
client's account, in respect of each client; and

andchcqucs
&atu.

Bools of
aoo(xmt.

126



(d) the moneys expended by him for and the costs
charged by him to each client.

. ..(?) The books of account referred to in paragraph (1)
shall include-

(a) a manual cash book for office and client,s account.

(D) a cash book and a ledger each of which shall record:

(i) every transaction involving client's money, or
other money dealt with by the Auctioneer
through a client's account; and

(ii) every transaction involving the Auctioneer's
own money and relating to his activities as an
Auctioneer.

(c) arecdrd showing particulars of all charges levied by
the Auctioneer.

- (3) Subject to clause 2 (a) hereof a cash book or ledger
kept under this rule may be a loose leaf book or may consist
of cards or other permanent records necessary for the
operation of a mechanical or electronic system of book-
keeping.

_(1) fn" details required under paragraph (2) (b) (i) and
(2) (b) (ii) shall be recorded separately,-either: 

' "
(a) in separate volumes of thecash book and ledger; or
(D) in one cash book and one ledger, each of which is

ruled with two principal money columns on each
side.

2lt. An Auctioneer shall preserve for at least six (6)
years from the date of the last entry therein all books ot
account and accounting records in m6chanical or electronic
form required to be kept by him under Rule 22.

A. An Auctioneer shall take reasonable precautions to
ensure the safety of all books of account and mechanical or
electronic accounting records which he is required by Rule 7
to keep ,rnd in the event of any books or reiords being lost,
destroyed or materially damaged, shall forthwith give notice
thereof to tbe Board, together with a written repbrt on the
circumstances.

25. Subject to these Rules an Auctioneer shall every
year deliver to the Board a certificate in a form approved bv
the Board signed by an accountant and complyin! i,ittr tt esl
Rules.
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2,6. (1) An accountant is not' qualifiod Io give an
accountant's certificate, if-

(a) hehas at any time during the account period or
subsequently but before giving the certificate, been
a partner, clerk or servant of the Auctioneer; or

(b) he is subject to a notice of disqualification under

Paragraph (2);

(2) Where the Board is satisfied that-
(a) the accountant has been found guilty by the

Disciplinary Committee appointed under Section
29 of the Accountants Act of professional miscon-
duct;

(b) the accountant has deliberately or negligently failed
to comply with this part;

it may notify the accountant concerned in writing and on
receipt of that notice the accountant shall not be qualified to
give a certificate.

27. Bef.ore signing a certificate an accountant shall-
(a) make a general test examination of the books of

account 
- and other mechanical or electronic

accounting records of the Auctioneer;

(b) ascertain whether a client's account is kept;

(c) make a general test examination of the bank pass

books and statements kept in relation to the
business of the Auctioneer; and

(d) make a comparison, as at no fewer than two dates
selected by the accountant, between-

(i) the liabilities of the Auctioneer to clients as

shown by his books of account; and

(ii) the balance standing to the credit of the client
account.

28. The Board may dispense with the requirements of
Rule 25 if it is satisfied that an Auctioneer has not held or
received client's money since the delivery by him of his last
certificate or since he was licensed, whichever is the later.

29. Subject to Rule 30 the accounting period specified
in an accountant's certificate shall:

(a) begin at the expiry of the last preceding accounting
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period for which an account's certificate has been
delivered;

(b) cover not less than twelve (12\ months;

(c) terminate not more than three (3) months before
the date of delivery of the certificate to the Board;
and

(d) where possible, correspond to a period or consecu-
tive periods for which the accounts of the Au-
ctioneer are ordinarily prepared.

30. (2) An accounting period shall begin on-
(a) the date when a licence is granted to an Auctioneer

who has not previously held a licence; or

(b) the date when an exemption from delivering a
certificate, given to an Auctioneer under Rule 28
expires.

(2) An accounting period shall, where an Auctioneer
retires from his business and is obliged to deliver a final
accountant's certificate, end on the date when he last held
client's money and may last less than twelve (12) months.

31. An Auctioneer who has two or more places of
business may adopt separate accounting periods in respect of
each place of business.

Panr V-DIsctpI-tNe

32. A complaint to the Board under Section 19 of the
Act shall be made by way of the affidavit in Disciplinary
Form Number 1 in the Appendix:

Provided that where a complaint is instigated by the
Board itself, such complaint may be made on behalf of the
Board by the Executive Secretary.

33. An affidavit referring a complaint to the Board
shall be accompanied by such fee as may be prescribed by
the Chief Justice.

34. If a complaint made to the Board is dismissed under
the proviso to Section 19 (3) of the Act, the Board shall, if so

required by the complainant or the Auctioneer to whom the
complaint relates, make a formal order dismissing the
complaint.
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35. In case of a complaint against an Auctioneer the
Board shall fix a day for the hearing, and the Executive
Secretary shall give notice thereof to each party to the
proceedings not less than twenty-one (21) days before the
day fixed for the hearing and shall at the sama time furnish
each party, with.a copy of any affidavit from the opposing
party.

36. The notice of hearing-:
(a) shall be in Disciplinary Form Number 2 in the

Appendix and shall, unless the Board otherwise
directs, require the party to whom it is addressed to
furnish to the Executive Secretarv and to everv
other part!, at least fourteen (1a)'days before thL
day fixed for the hearing, a list of all documents on
which he intends to rely at the hearing; and

(b) shall set out, in general terms, the charge or charges
bf professional misconduct made against.the Au-
ctioneer, as the case may be:

Provided that the Board shall not be precluded
from taking into consideration, subject to tiule 45 of
these Rules, any other charge or ground which may
become apparent at the hearing and which fairly arisei
from the matters set out in the complaint.

?7. (l) Any party may by notice in writing, at any time
not later than nine (9) d,ays before the day fixed for the
hearing, call upon any other party to admit any document
and if such-party desires to challenge the authenticity of the
document he shall within six (6) days after service of such
notice, give notice that he does not admit the document and
requires it to be proved at the hearing.

(2) If such other party refuses or neglects to give notice
of non-admission within the time prescribed in paragraph
(1), he shall be deemed to have admitted the 

-docu-ment

unless the Board otherwise directs.

(3) Where a party gives notice of non-admission within
the time prescribed by paragraph (1), and the document is
proved at the hearing, the costs of proving the document
shall be paid by the party who has challenged the document,
whatever the order of the Board may be, unless in its report
or order/the Board finds that there were reasonable grounds
for not admitting the authenticity of the document.
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(4) Where a party proves a document without having
given notice to admit under Rule 37 (1) the Board may
disallow the costs of proving the document.

38. Any party may inspect and take copies of the
documents included in the list furnished by any other party.

39. The Board shall hear all complaints and applica-
tions in public unless the Board in its discretion otherwise
decides.

40. If any party fails to appear at the hearing the Board
may, in its discretion, upon proof of service on such party of
the notice of hearing, proceed to hear and determine the
complaint in his absence.

41. The Board may in its discretion, either as to the
whole case or as to any particular fact or facts, proceed and
act upon evidence given by affidavit.

42. No complaint made under these Rules shall be
withdrawn after it has been sent to the Executive Secretarv-
except with the leave of the Board, which may be grantet,
or refused, upon such terms as to costs or otherwise as the
Board thinks fit.

43. The Board may of its own motion, or upon the
application of any part], adjourn the hearing upon such
terms as to costs or otherwise as it thinks fit.

44. The Board may, in its discretion and after giving
the parties concerned an opportunity to be heard, order the
consolidation of the hearing of any proceedings before it.

45. If, in the course of a hearing, it appears to the
Board that the charges of which notice has been given
require to be amended or added to, the Board may make or
permit such amendment or addition, and the filing of such
further affidavit, as it thinks fit, or, if in the opinion of the
Board such amendment or addition is not within the scope
of the complaint, may require the same to be embodied in a
further complaint. Provided that if such amendment or
addition is, in the opinion of the Board such as to take any
party by surprise, or prejudice the conduct of his case, the
Board shall grant an adjournment of the hearing upon such
tqrms as to costs or otherwise as the Board thinks fit.

45. Upon the hearing or determination of any com-
plaint the Board may, in the case of a complaint against an
Auctioneer, without finding any professional misconduct
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proved against the Auctioneer nevertheless order any party
to pay the costs of proceedings if, having regard to his
conduct and to all the circumstances of the case, the Board
so thinks fit.

{1. T\e Chairman of the Board shall take or cause to
be taken a note of all proceedings before the Board, or may
order that the record of any proceedings before it shall be
taken by shorthand note or any electronic or mechanical
means.

,lE. Any party to proceedings before the Board shall be
entitled to inspect the record or transcript thereof, and any
party entitled-tot€ heard in any appeal filed from any such
proceedings shall be entitled to be supplied with a copy of a
transcript of such proceedings against payment, if so oidered
by the Board, of copying charges at such reasonable rate as
the Board may from time to time direct.

49. Service of any notice or document may be effected
under these Rules by any method authorized by law or by
registered post, addressed to the last known poltal addresi
or abode in Kenya of the person to be served, and such
service shall be deemed to have been effected seven days
after posting.

50. The Board may dispense with any requirements of
these Rules respecting notices, affidavits, doCuments, ser-
vice or time, in any case where it appears to the Board to be
just or expedient so to do.

51. The Board may extend the time for doing anything
under these Rules on such terms as to costs or othenvise aI
the Board thinks fit.

52. A witness summons issued under Section 19 (a) of
the Act shall be in Discipline Form 3 in the Appendix.

Panr Vl-OrreNces
53. An Auctioneer who fails to

these Rules without lawful excuse
offence.

compl
shall

y with any one of
be guilty of an

54. A person who commits an offence under these
Rules for which no other penalty is prescribed shall be liable
to a fine not exceeding Kenya Shillings Fifty Thousand
(KSh. 50,000) or to imprisonment not exceeding one (1)
year or to both such fine and imprisonment.
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Panr VII-Fers
55. The following fees shall be payable to the Board:

(1) (a) Upon application for the grant of an "A"
licence: KSh. 1,000.

(b) Upon application for the grant of a "B" licence:
KSh. 1,000.

(2) (a) Upon application for the renewal of an "A"
licence: KSh. 500.

(b) Upon application for the renewal of a "B"
licence: KSh. 500.

(3) (r) Upon the issue of an "A" licence: KSh. 5,000.

(b) Upon the issue of a "B" licence: KSh. 7,500.

g) (o) Upon application for a special licence KSh.
1,000.

(b) Upon the issue of a special licence KSh. 2,000.

(5) (a) Upon application for the amendrnent of any
licence: KSh. 1,000.

(b) Upon application for the issue of a duplicate of
any licence: KSh. 1,000.

(c) Upon the issue, renewal, amendment or re-
placement of an identity card: KSh. 1,000.

(6) To inspect the register of licences: KSh. 100.

(7) Upon the filing of a complaint with the Board: KSh.
500.

Penr VIII-RerrauNERATroN

56. Except as may be provided by any other written law
or by contract:-

(1) The following fees payable to the Auctioneer for the
attachment, repossession and sale of movable and immov-
able property under court warrants or letters of instructions
shall be chargeable in accordance with these Rules.

(2) Where a dispute arises as to the amount of fees
payabte to an Auctibneer:-

(a) in proceedings before the High Court; or

Payment
of fees.

Fees and
disbursements
payable to
an Auctioneer
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(b) where the value of the property attached or
repossessed would bring any proceedings in con-
nection therewith within the monetary jurisdiction
of the High Court;

a registrar as defined in the Civil procedure Rules
may on- the application of any party to the dispute
assess the fees payable.

(3) In any other case where a dispute arises as to the
amount of fees payable to an Auctioneer a magistrate or the
Board may on the application of any party to the dispute
assess the fees payable.

(a) An appeal from a decision of a
magistrate or the Board under sub-rules (2)
to a judge in chambers.

_ (5) The memorandum of appeal, by way of Chamber
lyq.g!. setting out the grounds of the appeal, shall be
filed.within seven (7) days of the decision of ihe registrar or
magistrate.

(6) The fees of a licensed Auctioneer upon attachment
seizure, repossession and sale shall be as follows:

(a) Upon receipt of a warrant or letter of instruction in
respect of movable or immovable property KSh.
s00

(b) Where there is no property found to attach, or
where property to the value of KSh. 2,000 or less is
found KSh. 2,000

(c) Upon attachment or repossession of movable prop-
erty the following charges may be levied Uas6O
upon the value placed on the items attached or
repossessed as per itemized inventory (or upon the
decretal amount) whichever is less:

Per cent
KSh. 2,001 to 50,000 . . 5

KSh. 50,001 to 100,000 3

Over 100,000 1.5

(d) ln the event of the amount for which property is to
be attached or repossessed being tendeied io the
Auctioneer before any movable property is

registrar or a
and (3) shall be
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attached or repossessed he shall be entitled to a fee
of KSh. 2,000 and his out-of-pocket expenses, if
any.

(e) In the event of an attachment or repossession by an
Auctioneer of movable property being stayed or
otherwise postponed or raised or money tendered
any time after attachment or repossession but
before sale, he shall be entitled to the attaching or
repossessing charges in addition to his reasonable
out-of-pocket expenses.

(fl Upon sale of movable property the following
charges may be levied, based upon the amount
realized at the sale-

Per cent
KSh. 0 to 2,(X)0 10
KSh. 2,001 to 10,000 . . 7.5
Over KSh. 10,000 5

[This scale is essentially that provided at present in the
Auctioneers Act with the brackets slightly widened.l

(S) F9r storing movable property the Auctioneer may
claim one-quarter per centum per day of the value
placed by him upon the property commencing on
the day of removal with a maximum of K.KSh. 500
per day; but in special cases the Court may increase
or decrease the charges.

(/,) Vpgn taking possession of Immovable property KSh
2,000

(i) Upon sale of immovable property, the following
charges may be levied, based upon the amouni
realized at the sale:

Per cent
KSh. 0 to 30,000 5

KSh. 30,001 to 600,000 2.5
KSh. Over 600,000 l.Zs

f) Notwithstanding anything herein contained upon the
attachment and sale of livestock ten (10%) per cent
based upon the amount realised at the sale.

(fr) If after the sale has been advertised immovable
property is withdrawn from the sale or the sale is
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stayed or otherwise postponed then the licensed
Auctioneer shall be entitled to one-half of the fee to
which he would have been entitled had the property
been sold for an amount equal to the 

-deiretal

amount or to the reserve price thereof whichever is
the less plus all reasonable disbursements.

(I) For taking an inventory of, or transporting movable
property and for advertising and insuring movable
or immovable property, the licensed Auctioneer
shall be awarded such sum as the Court may
consider reasonable.

(rn) For evicting a person in possession of premises by
executing a court order or otherwise:

(i) of residential or commercial premises:

(a) On premises of 15 square metres or less of
internal area KSh. 5,000.

(b) On premises of more than 15 square
metres of internal area KSh. 10,000.

(ii) of agricuitural premises

(a) On premises of 5,0(D square metres in area
or less KSh. 5,000.

(D) On premises of more than KSh. 5,000
square metres KSh. 10,000.

(n) Travelling expenses by car may be allowed upon at
three times the scale for the time being prestribed
for Government officers.

(o) (i) The Court upon giving the parties the opportun-
ity to be heard may increase the fees allowed to a
licensed Auctioneer under this Schedule.

(ii) In exercising its discretion under this paragraph
the Court shall have regard to ali relEvant
circumstances of the case, including-
(a) the complexity and difficulty or otherwise

of the work required to be done; and

(b) the skill, specialized knowledge and re_
sponsibility required of, and the time and
labour expended by, the licensed Au_
ctioneer.
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APPENDIX

LrceNsno Fonu Nulrsnn 1

REPUBLIC OF KENYA

THE AUCTI ONEER'S ACT-_CAP.

APPLICATION FOR O[' LICENCE

Note:-To be submitted in duplicate to the
Chairman, the Auctioneer's Licens-
ing Board, P.O. Box 30041, Nairobi.

Apprx Youn
Pesspont Srze
PnorocRers Hene

Plnr Oue

L. Nameof theApplicant: (Surname)

2. Identity Card Number of the Applicant

3. Date of Birth or APProximate Age:

4. Nationality or CitizenshiP:

5. Place of business in respect of which licence is to be granted:

OtherNames in Full:

6

7 District or Districts where Licence to apply

Area where applicant resident

Name of the Area Chief

8. Name of the Bank:

Branch: Account Number

Pnnr Two

9. Have you been convicted of any criminal offences? If so, State

the charge:
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L0. Have you ever been convicted of an offence under the
Auctioneer's Act, or the former Court Brokers Act?

11. State the name and address of your current employer

State your Designation: ......................

12. Are you a practising Advocate, Local councilor or Member of
Parliament?

L3. Have you been declared Bankrupt?

Panr THnre
14. (i) Secondary School attended: ............

(ii) Qualification attained in la (i)
(iii) Any further training:
(iv) Qualncation attained in 14 (ii)

15. How long have you been an Auctioneer?
16' Do you hold other Business Licences? If so, give details:

PaRr Foun

f 
7.. The application^ must g:^.u*gfpunied by the following:(a) An application fee of KSh. 1,0(h.

(b) (i) A certificate of good conduct from the criminal Investigation
Department;

(ii) a recommendation on Form Number 2 of Appendix from theArea Magistrate and the Auctioneer whom trie alpricant hashad experience for thc two (2) years pr"."tiri-Ihe apptica-tion;

(iii) a recommendation on Form Number 3 of Appendix fromeither a Rerigious Leader or a location chiei Jr'tir" Area ofthe Appricant's residence or Advocate 
"f iO-y*;. standing.

(c) Evidence that the Appricant has 
-Fo-.- (4) ,.o- L6vel passesincluding a pass in tidglish and Matherniti...
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(d) Evidence that the Appircant has available to him secure premises
acceptable to the Board, sufficient to store and auction goods.

(e) Evidence that the Applicant has insured his premises against
burglary, fire and theft for a minimum sum of KSh. 500,000

(fl A cash deposit of KSh. 100,000 or a Guarantee of KShs. 100,000
from a Bank or Insurance Company properly executed and
approved by the Board for the due performance by the Auctioneer
of this duties and obligations under the Act and these Rules valid
for three (3) years from the proposed date of commencement of
the licence applied for.

18. Evidence that the Applicant has a working knowledge of the Rules
applicable to Auctioneering and attachment and sale of property with a
minimum of two (2) years experience with a reputable firm of Auctioneers.

19. Your attention is drawn to the provisions qf Section 9 (3) of the
Auctioneer's Act which reads; "A person who knowingly makes a false
statement in connection with an application for the grant, renewal or
amendment of licence shall be guilty of an offence."

20. Pursuant to Rule 3 Auctioneers Rules, I hereby nominate:

(a) Name: I accept this nomination:
Address

1a) Nime:

Signature of Nominee

I accept this nomination:

Address

Signature of Nominee

to wind up my'Auctioneering business in the event that I die or
otherwise lose my licence.

DgclennuoN:
I declare that the information given is true in all respects.

Signature:

Date:
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APPENDIX
LrcensrNc Fonu NuNaepn 2

REPUBLIC OF KENYA

THE AUCTIONEER'S ACT_{AP
FORM FOR RECOMMENDATION FOR AN AUCTIONEER'S LICENCE

Pnnr ONe

(To be filled by Area Magistrate IIQ
1. Name of Magistrate: ....................

2. Designation:

3. Station

4. Postal Address:

5. Name of person recommended

6. State nature or relationship

7. State how long you have known the applicant

8. State any dealings that the applicant may have had with your
Court:

9. State reasons why you consider the applicant suitable for an Au-
ctioneer's Licence

DecLenattoN: )
I declare that the information I have given herein is true

Signature Stamp

Date

Penr Two
(To be filled by Auctioneer under whom the Applicant has had experience)

L. Name:
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2. Po*tlAddress:

3. PhficalAddress:

4. Categoryoflicence:

5. Area of Jruirdiction:

6. Nane of person recommended:

7. Hov long has the applicant worked with your establishment:

8. $tato,pmitiooc workod:

9. Stat€ roasoos why you oonsidor the applicant suitable for an

Auotionecr's Liconce:

10. $tate the name of any otber Auctioneer you havo reqommonded:

DBcr-rnlrrox:

I declare that thp information I have given hereio is true.

Signature Stanp

Darc

141



APPENDIX
LrcexsrNo Fonrra Nulasnn 3

REPUBLIC OF KET.IYA

THE AUCTIONEER'S ACT{AP.
FORM OF RECOMMENDATION FOR AN AUCTIONEER'S LICENCE

(To be ftlled by Chief or Religious L,eader or Advocate)

1. Name of Referee:

2. Postal Address:

4. Occupation:

5. Lrcation/Area Covered:

6.

7. If Advocate, state period you have practised:

8. Nameofpersonrecommended: .................

9. State nature of relationship:

10. State how long you have known the applicant: .................

11. State period of residence in your area or memberstrip to your

Religious organization

12. State reason why you consider the person recommended suitable

for an Auctioneer's Licence

13. State the name of any other Auctioneer you have recommended:

Dncr-.a.na.rroN:

I declare that the Applicant is morally fit to be_an Auctioneer and that
the information I have given herein is true.

Signature:

Stamp:

Date: ...........

ta



APPENDIX

Drscrplnre Fonrr.r I
COMPLAINT AGNNST AI\I AUCTIONEER

(Before tlu Auctioneer's Licercing Board Esnbtbhed undcr the Auctioneers
Act)

Mrscpr:-anreous Cnuse NuMasn or 19............

In the Matter of ................... ...................:........ ..... An Auctioneer
and

In the Matter of the Auctioneers Act, Cap.

To the Secretary of the Auctioneer's Licensing Board.

make oath and say as follows:
1. I make a complaint, on the grounds set out below, against the

conduct of (ii)t of
....... an Auctioneer

2. (Here state the fact of the matter and concise details of the
complaint in numbered paragraphs and show deponent's means of
knowledge. Anqe.11h.e originatJ (where possiblebf any documents
necessary as exhibits).
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Sttrs hY tfo. Sai{

s *l

Je.
Cuqf

h$ere np"

Corrn&c*rncr d e{*s or r*eBW.
Nerrr.rltrefi frrll nam: ad&Gis qd de$dDdm of mq*inrnl.
tlncort frdl nam ad l* Lffi 1ml ad&o$ d Arsionocr.
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APPENDIX

DrscrPr-rNe Fonr"r 2

NO,I!CE, otr. IIEAiNT

@eforetheAucfroneer'sLicetu'"tT$Oestabl'ishedundertheAucttoneers

DrscrplrNlRY cAUsE NUMBER or 19""""""

In the Matter of (i) * ;;d
In the Matter of the Auctimeers Act' Cap' '

T
of...

NOTICE is herebY given THAT-

l.Acomplaintagainstyouundersec'tionlgofth€AuctioneersAct'

has been made bY

of.....

to the Auctioneers Licensing Board'

2. T\ehearing of the said complaint will take place on the

' r,""ri;s i; t;; ;dJIJ;: 
fail to appear the Board mav

proceed with the I

3. A copy of the affidavit of the complainant is attached hereto'

The allegation substance' as set out below but these

i-*#''*xrli--**,F'.I1,t,:i*ii?[*r*:i}'*r
4. The powers and procedol::-of the Board 1e'regulated 

by the

Auctioneers ect #o-tii! iuctioneers.["i"t and to which your attentron N

ffJililI. p"tti*r"i- yotrr attention is drawn to:

(,)!:"".l"fff il:H'.:!:,#l:iJ!ffi :lf ,?iili,:tfi :?:1iff fi li;ll
on which it is proposed to;;ly "i"the 

hearing; and
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'' *;,:r*irTffiB#J"#tr proceedinss to inspect and take
Dated the

In the

Copy to:

Nore:
rlnsert tbe ftrfl names of the Auctioneer.

orutre of the Auctioneers Licensiog Board
Executive Secretary

,19.........

Complainant

Applicant

In the name of the Auctioneer,s Licensing Board

Your attention
is directed to
paragraph 4 of

ff 3'"r::T:*
oompliance as
may be
nece8sary.

Execuive Secretary
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APPENDIX

Drscrplrxe Fonr'r 3

WITNTSS SUMMONS

(Before the Auctioneer's Lhercing Board established under the Auctioneers

Act, (Cap. )

Drscrprrxenv Ceusr Nur'rspn or 19............

In the Matter of an Auctioneer
and

In the Matter of the Auctioneers Act, Cap. .'..'..'..'....

You are required to attend before the Auctioneers Licensing

day

ln

the.................... ........... noon, and so from day to day until the

1*',: 
-',n": * ":*:"' "t ::il:jllT::T,l lll ff ; ;; r;;; ;; ;;;

time and place aforesaid

(ipecify documents to be produced)

AND herein fail not.

Given under my hand at Nairobi this

In the name of the Auctioneers Licensing Board

Executive Secrenry

To

147



Srls Fonu I
^PPaN0,IITmre rucnoNEERS ACT, CAP. .............

(Rule 5)

LETItsN, (n t{SInUCTTUq

Date:

To; Name and Ad&ess of Auctioneer:

1. Name and address of instructing

2. Name and addresc of instructing advocate:

3. (a) Name and ad&B of prqtrty owncr:

(D) Name and address of principal debtor:

a. @) Physical addtess of propcrty to be seizedftepocseswd* and rcld as

(D) Person to point out locality and property:

(c) I-egal description of property to be seizedlrepossessed* and sold .........

5. Statutory provisions under which seizure/reposessed a and sale is
authorized:

6. (a) Amount to be recovered as at date of letter of instruction: KSh. .........

(D) Daily rates thereafter (interesUrenUstorage*):

7. Additional charges to be recovered:

(a) Estimated legal costs: KSh.

(D) Estimated Auctioneer's fees: KSh. .............

1{



8. Resene prices or reason for selling without reserve:

9. Advertising instructions/expenditure authorized:

r0. w; ih; infi;iil p"'ti "i i; Ae;;; 611 ii' b"t'uii t'iieuv'

(i) Confirm that all statutory conditions precedent to seizure/

repossesslon* and sale have been complied with'

(ii) Request you to sell the Pryperll in paragraph 4ty-public auction at

the best pri"" outuinu'bl"'subject to reserves in paragraph 8'*

(iii) Hereby agree to indemnify you and keep you indemnified a-gainstt ' all.orfr, d'ur*g.r, losses und 
"*p"nres 

ybu may incur in the lawful

exercise,ofyo-urdutiesasanlicensedAuctioneer.

(iv)Agreetopayyourchargcsasperfeesalreadyagreed*/asspecified
in-the Auctioneers Rules'

Signarure of instructing PartY
or i8 Advocate

Nore:
In some cases such as income tax or value added tax distraint and in

the event of objection proceedings or applications.for a stay,.extra
penaltieVinteresiistorage' and othei chargbi may be incurred and may
require payment in advance.

'Deletc as appropriate.
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Ser-e Fonr"r 2 A??ENDIX
PROCLAMATION OF ATTACHMENT/R,EPOSSESSION/DISTRAINT

OF MOVABLE PROPERTY

P. O. Box .......Trading As
Building Floor Street

2. Creditors Name and Address:

3. Debtors Name and Address:

6. Date of return to CourUCreditor*

7. Warrant or letter of instructions dated was grven
by above-mentioned courucreditor* and you are hereby notified that
the movable property-described in the schedule hereto is hereby dury
attached/repossessed/distrainedl and left in your custody for sev-en (7)
days from today. At the expiry of seven (7) days from thii proclamation
the same will be removed to the Auctioneers premises and sold by
pqb-ti. auction (or in.the case of property underhire purchase may bi:
sold by private treaty) unless the amount due togi:ther with costs ofthis
attachmenurepossession/distraint* as specified overleaf shall be in the
meantime have been paid.

Scnnoulr or MovAsle Pnoprnry
Descrtption Condition Value

'Dcbtc ae rypmpri8tc.
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SgfiDuLB oF MovABrE Pnorenrv-(Contd'\

Sigrturc: Judgment Dcbtor/Agent:

Auctiooccr:

$ritnccolf Any:

Datcd:
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AucnorrrsEns Guncrs

Recerpt of qut warailt or letEr of ingtrrffion
If propertyless than KSh. 2,m foutrd
Fees on attachmenUrepossession/distraint:,

s0
KSh.

2,m0

KSh. 2,000 to KSh. 50,000
KSh. 50,000 to KSh. 100,000
Over KSh. 100,000

Torer- Aucrroxeens Crrancrs
Add estinated charges for:

Transport . .

Storage

Advertising

Insurance ..

Other disbursements

Fces on Sale:

First KSh. 2,W
KSh. 2,001 to KSh. 10,000

OverKSh. 10,000

P*cent
5o/"

3o/"

lo/"

Per cent

50/,

3%

lo/"

Date

Date:

This
Debtor.

Signature of Auctioneer:

Signature of Debtor:
form must be signed on both sides by the Auctioneer and the

'Dcbt rs rpFopri8G.
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Ser.n F'onu 3
APPENDIX

NOTITEATION S SAI,E OF MOVABI'E PAOOERIIT

1. Auctioneer'sNaine:

Building ....'......."Floor Street

2. Creditors Nape and Address: """"""""""

3. DcbtorsName adAddress: """"""""""""'

4. Date of Letter of Instructbn: """""""""""'

7. TAKE NO-TICE tbat the goodsli,qted below have been removed to my

Auction RooE 
"rd "itt 

Ee sold by public auction at:

Date: .............. Time: """""""""""""""""""""P1ace: """"""""""""'

,,nt'r, the amount;luirrd tv 
"" Se,stfi;.$n';}ffillffJ$:Htr:

xggrffif;"mt ry;sff,;-cin, no.,a*" iG, ano r"ao

witU section 28 of the Auctioneers Act'

&rrour-e or Movlat-s PnopsnrY RsuovEp

De,scriptiod ' Condition Valw

' mt r rPFqpri.tc.
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Scrcpurr or Moveaue h,opBnrv{Corrtd.)

Signature: Judgment Debtor/Agent:

Auctioneer:

Witness If Any:

Dated:

Nore:

The date of the sale may not be earlier than seven (7) clear days after the
date of thir fstm and will be stopped at any time before the fall of the
hammer if the amount due plus the coets overleaf are paid to the
Auctioneer or the Creditor.

7y



AuclroxeBn's Ctnnons

. Reoerpt of court warrant or letter of instruction

If property less than KSh. 2,000 found

Fees on attachmenUrepossessioddistraint:'

Per cert

5Yo

3o/"

lo/"

Kth.
5m

2r@

KSh. 2,000to KSh. 50,000

KSh. 50,m0toKSh. 100,0m . .

Torlr, Aucrroxsens Cnenors

Add esljrmafred charges for:

Transport ..
Storage

Advertising

Insurance ..
Other disbursements

Fees on Salg:

First KSh. 2,W
KSh. 2,001 to KSh. 10,000

Over KSh. 10,000 . .

Darc

Date:

Debtor

Pcr cent

l0Y"

7.5o/o

so/ot,

Signature of Auctioneer:

Signature of Debtor:

This form must be signed on both sides by the Auctioneer and the

'Ddcc r gqdac:
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staff of the Judiciary who were involved in this exercise, permission from
time to time to participate in the inquiry; the office of itrL President, the
Provincial commissioners and the various officers in the Provincial
Administration for their assistance in making our provincial visits possible;
and the many people who presented their views to the Task Force. I would
also like to thank the Registrar of the High Court of Kenya, Mr. Jacob ole
KiPuIy, for allowing us the use of several facilities of the Judiciary without
which our task would have been'greatly hampered.

I would like to thank Mrs. Florence A. Jaoko, for her research assistance
and her good sense of humour; I would also like to extend special thanks to
sir Peter Hewett for his invaluable and in-depth research and draftsmanship
and to Mr. M. z. A. Malik for his resourcefulness and assistance to Sir
Peter Hewett in compiling this report. Despite theii busy schedules they
were able to avail this report and the draft Bill promptly.

I would also like to thank all the members of the Task Force who, in spite
of their busy schedules, undertook and carried out the inquiry with religious
devotion and often sacrificed their time and resources to ensure the suicess
of this report.

Last but not least I extend my thanks to the support staff for facilitating
the various meetings we held in the various parts of the country.

THE HONOURABLE
MR. JUSTICE S. E. O. BOSIRE, M.B.S.,

Chqirman,
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