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ABBREWATIONS
BVR - Biometric Voter Register

KIEMS - Kenya Integrated. Elections Management System

NIMS - National Identity Management Systems

RTS - Result Transmission System
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PPADA - Public procurement and Asset Disposal Act

DSCM - Director Supply Chain Management

DCEO ss - Deputy chief Executive offrcer Support Services
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LINDP - United Nations Development program
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CMA - Capital Markets Authority
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1.0. CFIAIRPERSON'S FOREWORD

I-{onourable Speaker. on behalf of the Public Accounts Committee (PAC), and pursuant to Standing

order 1gg. it is my pleasant duty and honor to present to the House the report of tI-re committee on

the audited financial statement of the independent Electoral and Boundaries Commission (IEBC)

for financial year 201612017. This report is unique in the sense that the audit rveut beyond the

financiai year under review and covered part of the 2017l2ol8 financial year in order to capture all

expenses relateci to the August 20i7 General Elections and the repeat october 2017 presidential

election.

The committee held a total ofl2sittings during which it received both written and oral evidence

from the Chairman, Commissioners. Accountin-e Officer, former Commissioners and former

Accounting officer of the IEBC on the audit queries raised by the Auditor-Geueral. In addition. a

number of key suppliers of the IEBC were invited and granted oppotlunity to tender evidence

befbre the Committee. Mintites of tire Con'rmittee's meetings are anuexed to this report.

Ho'ourable Speaker, the Cornmittee's interaction with the IEBC officers (both cornmissioners and

Secretariat staff, fbrrner and current) during the hearings was a most hr-unbling experience' It rvas'

trul,v-. an encounter with impunity. Not a singie officer was rvilling to take responsibility for the

glaring iilegaiities a1d/or irreguiarities that characterized the management of public fuuds duh'

appropriated by parliament for use by the eiectoral bociy. it was ali blame game. The picture that

emerged was that of an IEBC that was l-reld hostage by incessant battles of supremacy betweeu tlle

Chairn-ran and the Chief Executive Officer'

[{onor-*able Speaker. dr-rring our inqr-iiries. it was cleai' right fiom the outset that prr"rdent

rrranagement of public resoLirces by the IEBC had been saclificed at the altar of self'-

aggrandizement. Speculators and wheeler-dealers had a tield day as internal controls, where they

existed, failed or were made to fail spectacularly'

From the analysis of the evidence that was placed before the Committee, it is safe to conclude that'

perlraps, the true cost of the August 2Ol7 General Elections and the repeat October 2017

presidential election rnay never be known. But one thing is clear: it is a cost that was highl,v inflated

and the taxpayers did not get value for the investment. In the same vein, the actual amoLlnt of public

money that w.as Iost tiom the rnanipulation of procurement processes and creative accountillg ma)'

never be tully ascertained.

Ho,ourable Speaker, this repor-t shor-rld be considered as a first step in ciealing decisively with the

rot that has come to be associated u,ith the IEBC for a long time now. It should iay the foundation

for a fiesh start. The relevant investigative agencies should move u'iti-r ciispatch. pick up tion] u'here

v'e l1a'e left aird undertake tirorough investigations with a view to prosecuting all individuals found

culpable. indiscriminatelY.
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Clearly, in the circumstances, the continued existence of the IEBC, as currently constituted, ever:
for one extra day, is untenable. Parliament must provide leadership by developing a ciear roadmap
to midwife a seamless transition from the current order of management of elections to a totally new
order' Particular emphasis should be put in creating a robust organizational structure with in-built
accountability mechanisms to guard against mismanagement and misuse of pubtic funds in future.

In conclusion, Honourable Speaker, I wish to register my appreciation to fellow Honourable
Members of the Committee, the Offices of the Speaker and the Clerk of the National Assernbly, the
Office of the Auditor General and the National Treasury. Special appreciation also goes to the
Directorate of Committee Services and, in particular, members of the Committee secretariat who
have had to go beyond the normai call of duty to make the production of this report possible.

The commitment and devotion to duty of all those involved in this arduous task made the work of
the Committee and production of this report a success. I thank each one of them.

Honorable Speaker, on behalf of the Public Accounts Committee, I now wish to table the report and
urge the House to adopt it and the recommendations therein.

HON. JAMES OPIYO WANDAYI, MP

i_)i/
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I2.0. INTRODUCTION

2.1 Establishment of the Public Accounts Committee

The Pubiic Accounts Cornmittee was established on Monday. 18 December 2017, pursuant to

Articie 124 of the Constitution and the National Assembly Standing Order 205.

2.2 Mandate of the Committee

Tlre Public Accounts Committee (PAC) is mandated under Standing Order 205 (2) of the National

Assembly Standing Orders to examine the accounts sirowing the appropriations of the sum voted b1,

the Hor-rse to meet the public expenditure and of such other accounts laid before the Fiouse as the

committee may deem fit.

The Cornrnittee oversights the expenditure of public funds by ministries. state depaftments.

commissions and independent offices. to ensure value for nlor1ey and adherence to governmellt

financial regulations aird plocedures. The Committee executes its mandate on the basis of air:rual

and special audit reports prepared by the Office of the Ar"rditor General.

2.3 Guiding Principles

In the execution of its mandate afore-stated" PAC is guided by core constitutional and statutory

principles on public finance management. as well as established customs, traditions, practices and

usages. These principles include:

1) Constitutional Principles on Public Finance

Articie 201 provides for the fundamental principles that "...shall guide ail aspects of pr-rbiic finance

in the Republic. . . " These principles are. inter alia:

201(a) there shall be openness and accountability, including public participation in financial

rnatters;

201(d) public money shall be used in a prudent and responsible way; and

201(e) financial management shall be responsible, and fiscal reporting shall be clear.

Pr\C places a premiurt on these principles, among others. and has been guided by them in the

entire process that has culminated in this report.

2) Direct Personal l-iability

r\rticle 226(5) of the Constitution is emphatic that "[f the holder of a public office, including a

political office, ciirects or approves the use of public funds contrary to larv or instructions, the

person is liable for any loss arising from that use and shall make good the loss, whether the

person remains the holder of the office or not".
PAC iras hoisted higir this constitutional provision as tire basis for holding each individuai

Accounting Otficer and other Pubiic Officers directly and personaliy liable fol any loss of public
6
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rrrnds under their watch. The Committee has and will continue to invoke this provision in its

recommendations to irold those responsible personaily accountable. It is envisaged that it will serve

as a deterrent measure.

3) Obligations of Accounting Officers

Section 68 (1) of the Public Finance Management Act, 2012 provides, inter alia, that: "An

accounting officer for a national government entity, Parliamentary Service Commissio[ aflii

the Judiciary shall be accountable to the National Assembly for ensuring that the resources oi

the respective entity for which he or she is the accounting officer are used in a way that is

lawful and authorized, and effective, efficient, economical and transparent-"

This provision obligates all accounting officers to appear before the Public Accounts Committee of

the National Assembly to respond to audit queries in their respective ministries/state departments or

agencies.

And section 7a Q) of the same PFM Act stipulates that: 'olf a Cabinet Secretary reasonably

believes that an accounting officer is engaging in or has engaged in improper conduct withii:

the meaning of subsection (4), the Cabinet Secnetary shall: -

i. Take such measures as may be provided in regulations; or

ii. Refer the matter to the relevant office or body in terms of the statutory and other

conditions of appointment or employment applicable to that accounting officer."

This section empowers the appointing authority to discipline errant accounting officers, which

could include revoking their appointment. This provision has sealed a long-standing loophole that

iras previously seen accounting officers continuously con,mit or preside over fiscal indiscipline and

i"nalpractice in their rninistries, departments and agencies.

PAC strongly holds the view that these provisions of the law were intended to be fully deployed to

give effect to the high principles in Alticle 20i of the Constitution stated hereinabove, to ensure

prudent and responsible use of public funds.

7
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2.4 Committee Mernbership

Chairperson

The Hon. James Opiyo Wanclayi, Mp

Vice- Chairperson

The Hon. Jessica Nduku Kiko Mbalu, Mp
The Hon. Junet Mohammed Nuh, Mp The Hon. peter Francis Masara, Mp
The Hon. Maj. (Rtd.) (Dr.) Eseli Simiyu, Mp The Hon. Michael rhoyah Kingi, Mp
The Hon. Tom J. F. Kajwang, Mp The Hon. Florence Mwikai Mutua, Mp
The Hon' christopher Doye Nakuleu, Mp The Hon. James Gichuhi Mwangi. Mp
The Hon. Patrick Makau King'ola, Mp The Hon. Daniel Kipkogei Rono, Mp
Ihe Hon. (Dr-.) Otiende Amollo, Mp The Hon. Mathias Robi Nyamabe, Mp
The Hon. Gideon Koske Kimurai, Mp The Hon. ealicha Gufu Wario, Mp
The Hon. Francis Kuria Kimani, Mp The Hon. Michael Mwangi Muchira. Mp
The Hon. Samson Ndindi Nyoro, Mp
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3.0. GENERAL OBSERVATIONS AND RECOMMENDATIONS

The Cornmittee observed that there were instances of outright conflict in the functious of
the CEO and that of the Chainnan of IEBC. Such conflicts arose mainly on procuremel'lt

matters and especially the procurement of KIEMS Kits and other election materials,

contrary to sectiolr 11A of the IEBC Act.

Parliament should move with speed to strengthen the IEBC by revisiting the legal

fi'amework and the general policy guidelines while taking into accollnt the

recommendations of the Kriegier Commission in order to resolve tension between the

offices of the Chairman and the CEO by having their functions clearly spelt out and

accountability appropriately assigned as envisioned under section l iA of the Independent

Electorai Boundaries Commission Act.

2. During evidence gathering it emerged that the Chairrnan of the Cornmission acted

contrary to section 16 (1) of the Leadership and integrity Act, section 12 of tire Anti-

Corruption and Economic Crimes Act and section 12 of the Pubiic Officers and Ethics

Act, which provide that state officers or public officers shall use the best efforts to arroid

being in a situation vr,here personal interest conflicts with official duties. Vlr. Chebukati

as the Chainlan of tlte Comn-rission presided o\/er a Comrnission that aliocated cases to a

law finn to which he was a tbunder partner nithout prior disclosure of tltat fact. This

compromised on his integrity and presellts a situation of conf'lict of interest and

incompatibility.

It also ernerged that the other Commissioners demonstrated conllicts of interest in

relation to plocurement of the KIEMS kits wirele the Comrnissioners voted in favour of

their preferred suppliers as evidenced in MINUTE l2-1510312017 of the Special Plenary

Meeting held on 31't March, 2017.

The Committee recommends that upon adoption of this report, the relevant investigative

agencies should institute investigations on the conduct of the Comrnissioners involved

with a view to initiating prosecution where culpability is established.

3. The Commissioners failed to exercise oversight while the Secretariat demonstrated poor

or lack of prior planning which plunged the electorai bodyin to crisis after crisis. that

compelled the Commission to undertake direct procurement of ail critical goods and

services in a manner that was contrary to provisions of Article22T(1) of the Constitution

insofar as it did not embody a process that was fair. equitabie, transpat'ent. competitive

and cost-effective.

(ontni.ssion fbr the s'ecrr encletl 3dt' ,/une 20 !7
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The inerlia exhibited by the leadership of tire IEBC has eroded public confidence in the
institution's capacity, as currently constituted, to execute its constitutional mandate whilst
safeguarding public interest. To that end, the Commissioners, the Chief Executive Officer
and the Directors who were involved in the unlawful procurement should vacate office
immediately uporl adoption of this report to al1ow for the much-needed reforms to be
effected to restore public confidence in the Independent Electoral Boundaries
Commission.

4. The National Treasury and the Auditor-General should assist the Commission undertake
verification of all pending bills with a view to expedite the settlement of all genuine
payments due to the suppliers in order to save the public from incurring additional costs
that may arise from protracted legal disputes with such suppliers. The tearn should also
institute mechanisms to recover ali monies that might have been paidto suppliers
improperly. Investigations should aiso be undertaken, and if impropriety is established.
appropriate action taken against all tire officers involved.

5. The Accounting Officer should at all times ensure that all applicable accounting and
financial controls,systerns, standards, laws and procedures are follor,ved when procuring
or disposing of goods and services as provided for in section 68(2)(e) of PFM Act 20lZ
and section 103 of the Public Procurement and Asset Disposal Act, 2015.

6. The CEO, Mr.Ezra Chiloba, signed contracts worth Kshs. 4,312,046,372.00without the
contractors providing performance guarantees contrary to the provisions of section 142
(1) of the Public Procurement and Asset Disposal Act, 2015. Upon adoption of the
Report, the lelevant investigative agencies should undertake an investigation with a view
to initiating prosecution if culpability is established. The Commission should at all tirnes
ensure that perfonnance guarantees are executed before signing a contract in accordance
with section 142 (1) of the Public Procurement and Asset Disposal Act, 20i5.

7. The Accounting Officer should always be guided by the Average Price List or Market
Price Index published by the Public Procurement Regulatory Authority that is designed
to assist all heads of procuringentities,accountingofficelsandallpublicofficialsinvolvedin
the procurement function with the necessary information to cornply witli the aforesaicl
legal requirement and in turn delivel vaiue for money in the public sen,ice and comply
with section 5aQ) of Public Proculement and Asset Disposal Act, 2015 that prohibits
all transactions by public offrcials in which standard goods, works and services are
procured at ulueasonably inflated prices.

Within tluee months of adoption of this report, the Public Procurement Regulatory
Autholity should publish an updated Average Price List in light of the fact that the last

Report on lhe Examinatiort of the- Report of tlte Auditor General.[or the Financial Statenentsfor the lndependent Electoral Botmdaries
Comntissronlor the lear ended 3dt' June 2017
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Average Price list was published pursuant to the provisions of section 30 of the Public
Procurement and Disposal Act, 2005.

8. The Commission should establish framework contracts with more than one supplier so

that it is not held hostage when it comes to pricing with the airn of ensuring that resources

of the Commission are used in a way that is effective, effrcient and economical pursuant

to the provisions of section 68(1Xb) of Public Finance Management Act, 2012.

t'
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4.0. BASIS FOR COMMITTEE RECOMMENDATION FOR VACATION OF'' OFFICE

The Commissioners

The Committee received evidence relating to specific incidences to support impropriety in the
conduct of the following Commissionels and hence forming the basis for the Committee's
recommendation that the said Commissioners vacate office immediately upon the adoption of
this Report:-

1. Mr. Wafula Chebukati - Chairperson;

2. Ms. Consolata Maina - Vice Chairperson;

3. Margaret Mwachanya - Commissioner;

4. (Prof.) Abdi Guliye - Commissioner;

5. Mr. Boya Molu - Commissioner; and

6. Amb. Dr. Paul Kurgat - Commissioner

The evidence received depicts a Comrnission lunning on auto-pilot. The Commissioners,
individuaily and collectively, failed to exercise oversight as envisioned undel section 1lA(a)
of the Independent Electorai and Boundaries Commission Act, 2011 thereby plunging
the Institution into a crisis. The Commissioners were unable to make urgent and decisive
policy directions on procurement matters, compeiling the Secretariat to underlake direct
procurement of all goods and services in a mannel'that was contraly to Article 227(1) of the
Constitution of the insofal as it did not embody a process that was fair, equitable,
transparent, competitive and cost-effective. As a result the Commissioners failed to take
clrarge of the entire electorai plocess in the 2077 electoral cycle. This evinces an inexcusable
level of incompetence given the importance of their role in the electorai processes in the
country as expressed in Article 88 of the Constitution.

In a clear case of incompetence, the Commissioners demonstt'ated lack of understand.ing of
their role as relates to the principles of good governance and separation of roles between the
Commission and the Secretariat, integrity, transparency and accountability contrary to the
provisions of Article 10(2Xd) of the Constitution.

Conflict of interest and glaring instances of gross misconduct were manifest during the
procurement of the KIEMS Kits the Commissioners opted to vote in favour of their preferred
suppliers as evidenced in MINUTE 12-15103/2017 of the Special Plenary Meeting held on
3 1't March ,2017 .

6
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The Chairman of tire Commission, in serious vioiation of Chapter Six of the Constitution
presided over allocation of legal work to his former law finn without disclosing this

relationship or even cautioning the Secretariat of the same.

From the fbregoing findings. it is evident that the Commissioners \vere operating ultra-vires
the Constitution, the law and their oath of office. These constitute solid grounds for the

removal of the Commissioners from office under Article 25I of the Constitr.rtion. The

Conimittee accordingly iecommends their removai fi'om office forthwith.

The Secretariat

There seemed to be an unending tug of rvar and tuff:fencing between the Secretariat and the

Commissioners. In the clear iack of policy direction fi'om the Commissioners. the Secretariat

operated as if the Commissioners did not exist. In the ensuing scenario the Senior Staff of
the Secretariat, Individualiy and coliectively, t'ailed to plan, execute or irnplement the

policies and strategies of the Commission as envisioned under section 11A(b) of the

Independent Electoral and Boundaries Commission Act. 2011. It was apparent to the

Committee that this failure was deliberately designed to plunge the Commission into a crisis

that compelling the Commission to resoft to direct procurement of all critical goods and

services in a manner that was contrary to Article 227(1) of the Constitution. Consequently,

the Kenyan taxpayer did not get vaiue for money. The Committee highlights the follor,ving

instances as the basis for its recommendations for the removal fi'orn office of the senior staff

of the Commission:

1. Mr. Ezra Chiloba - CEO

Whereas the Committee notes that he has since been rernoved from the Commission, the

Committee particularly makes the following observations with regard to his roie as CEO:

a) Pool pianning and mismanagement of the procurement processes in relation to tl-re r,vhole

election process of both Au-gust and October 2017, therebl' creating an environurent of
opaqueness, secrecy and anxiety. This. inevitably. contributed to the escalatiou of the

cost of the 20i7 General Elections.

b) Failure to inculcate the spirit of tearn work ancl collegiality with the Comrnissioners aud

not providing information to the Commission in a tin-rely manner. thus creating loopholes

that were expioited to subvert the proper firnctioning of the Commission.

c) Exposing the Commission to high risks by not demanding perfolmance bonds before

signing contracts. For instance. he awarded a contract for BVR IBM Server infiastructure

maintenance and KIEMS infrastructure security monitoring solutions tlu'ough direct

Report on the Examination ofthe Report qf'the AuditorGeneralfor the Financial Statenrcnts.[or the lndependent Electoral Boundaries
(lonmissionfor the tear ended 3(/1'June 2017
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procurement at a cost of Kshs.452,006,003.77 which solution was eventually not utilized
during the 20i7 General Elections.

d) Purchase of 149,640.5GB extra data bundles valued at Kshs.127,625,926 which were

eventually not used for the intended purposes during the 2017 Genelal Elections, thereby

occasioning extra burden to the taxpayers.

2. Mr. Marjan Hussein - Depu{v CEO

a) As the Deputy CEO Operations Logistics and Support Services, he was the Chairman

of the Commission Tendel Committee and he misled the CEO into signing BVR IMB
Servel infrastructure Maintenance and KIEMS infrastructule security monitoring
solutions contract among others against the provisions of the Public Procurement and

Assets Disposal Act, 201 5.

b) He allowed receipt of some election materials for Fresh Presidential Elections way
long after the required delivery dates and after completion of the election exercise.

For instance, the security seals that were suppiied late by Far East Company Limited
whose payment is still contentious to date.

3. Ms. Praxedes Tororey - Director, Legal Services

a) Faiiule to plovide sound legal advice to the Commission with regard to the

requirement for performance boncis before execution of contracts exposing the

Commission to high financial risks.

b) Failure to provide sound legal advice to the CEO on direct procurement of various
election materials during the General Elections contrary to section 103 of the Public
Procurement and Asset Disposal Act, 2015.

4. Mr. James Muhati - Director, ICT

a) Failed to provide sound tecinical advice to the Commission on specifications relating
to procurement of BVR IBM server infrastructure maintenance and KIEMS
infi'astructure security monitoring solution tirrough direct procurement at a contract

surn of Kshs.452,006,003.77, thereby occasioning wastage of public resources.

b) Failure to advice the Commission appropriately on technical specifications relating to
procurement of Oracle database and security solutions worth of Kshs.
273,643,447.00, thereby occasioning wastage of public resources.

8
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c) Failure to proi,ide appropriate advice on technical specification on procurement o1'

data bundle requirement for the eiection woi'th Ksirs.1.800,579"5i2.00" therebl'
occasioning wastage of public resources.

5.0. WITNESSES AND SITTINGS
Mr. Plarjan Hussein the .Accounting Officer and the Ag. Secretary for Commission
appeared before the Comrnittee accompanied by Mr. Bo.vaMolu, Commissioner; Mr.
Osrnan Ibrahirn, Director Finance; Mr. James Muhati, Director trCT; Mr. Andrerv K.
Limo, Cornmunication Manager; Mr. Bernard O. Nyachieo, Ag. Director Procurementl
Mr. Wafutra Chebukati, Chairrman; Mr. Chrispine Owiyo, Ag. Director Legal and Public
Affairs; Mr. Osrnan lbrahim, Director Finance; Mr. Clifford Kipkenaoi, Finance Officer;
Mr. Wilfred Lusi, M/F.A. Chairs Office; Mr. Jarnes Muhati, Director [CT; Mr. Andrew K.
Limo, Cornmunication Manager appeared before the Committee on 30tl'October 20180 3l't
October, 2018, 26tl' November, 20X8, 27'h November, 2018, 29tl' November, 2018, 3'''r

Decernber, 2018 and 4th December, 2018 to adduce evidence on the audited Financial
Staternents of Vote 203 the Independent Electoral and Boundaries Commission. The
Committee held a total ninc sittings in the period of the exarninations, during which
subrnissions were presented befbre the committee on the queries raised by the auditor
general. The investigations rvere guided by the aforementioned audit issues. Minutes of the

Committee's sittings and the subrnissions tabled by the Accounting Officer are annexed to
this report.

FINANCIAI- STATEMENTS FOR VOTE 203

The queries raised by the Ar-rditor General are outlined in the paragraplis as follows

Basis for Qualified Opinion

1.0 Inaccuracies in the financial statements

1.1 Variances between the financial statements and the ledger

Account balances reflected in the financial statements fbr the year ended 30 June.2017 differs

witlrtlreledgerbalances. AsaresuitvariancestotalingKshs.63l.972.981.00havebeennotedon
various Heads. The Commission iras not carried out reconciliation oi given any explanation foi
this rlaterial anomalv.

Submission by Accounting Officer

The Accounting Officer stated that it was true that there r,vere variations between the financiai

statements and the trial balance. Tlie variances were mainly occasioned by the following;

Conttrtission .[or the year encled 3(lt' June 201 7
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1. The Commission prepared the financial statements applying the International Public
Standalds of Accounting Accrual - IPSAS basis which recognizes expenses as incurred
and not when paid. The financial statements are therefore based on the IPSAS Accrual
basis of accounting while the IFMIS Trial Balance is based on the IPSAS Cash basis of
accounting hence the variances.

TIre variance of Kshs.123, 222,923.85 relates to capital expenditure on the supply anr{

delivery of communication and ICT network equipment. These items were wrongly
captured in the financial statements and have since been conected. The figure of
Kshs.51, 887,109.98 relates to accrued expenditure recognized during the 2016/17FY.
This was wlongly classified as maintenance of computer. It has since been reclassified
under internet connection

Tlre valiance of Ksh 768,892,472 was occasioned by:

(a) Wrong posting/double posting of KSh 121,292,690 being part payment of
Taxes to KRA for KIEMS purchased. This posting has since been

reversed.

(b) An omission of purchase of computer parts amounting to Ksh.
47,600.000(Circuit Business Systems). The entry has been included in the
Fixed Asset Register (FAR).

The variance under item 2210300 is attributed to the adjustments for prepayments (un-
surrendered imprest) as at 30th June, 2Ol7 based on IPSAS Accrual basis. The
adjustments were incorporated in the revised financial statements that were submitted to
the auditors on 3'd July 2018. The revised financial statements have addressed all the
issues raised.

ll

111 .

Committee Observations and Findings

(1) Revised financial statements addressing all the issues relating to all variances between the
financial statements and the ledger as raised by the Auditor General were resubmitted to
the Auditor General on 3'd July 2018 for review and verification.

(2) The Committee marked the matter as resolved.

Committee Recommendations
Accounting Officel must at ail times ensure that reconciliations are done in time and the
complete financial statements submitted to the Auditor General within tluee months after close
of tlre Financial Year as provided for in Ar-ticle 229 (4)(h) of the Constitution and section 8i
(aXa) of the Public Finance Management Act 2012.

1.2 Understatement of cash and cash equivalents

Report on the Examinatiort o.fthe Report ofthe Auditor Generalfor the Financial Statententsfor the Independent Electoral Boundaries
Comuissionfor the year ended 3dt' June 20t 7
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The statement of financial position as at 30 June.2017 reflects cash and cash equivalents balance

of Kshs.4. 499.870.000. However. the accuracy of the balance cannot be confirmed due to
Kshs.72,385.205 (over) and Kshs. 241,257,652(under) between the balances reflected in the

f-inancial statements and the reconciled Cash Book. No reconciiiation or explanation has been

provided for the difference between two sets of records.

Subrnission by Accounting 0fficer

The Accounting Officer stated the foilowing:

i. Regional Accounts Variances
The cash and bank balances reflected in the financial statements were prepared based on the

initial Board of Survey (BOS) Reporls from regional offices. A revier.v of the Expenditure
Reports from the regions inciicated ti'rat funds disbursernent to the regions for the perioci

under review were el'roneously recorded in the books of accounts for the fir,e re_gions

identified.
'l'he errors were adjr-rsted as part of post balance sheet events in the books and also in the

revised financial statelnents. The conect figures have been captured in Note 12 Cash and

Bank of the revised financial statements.

ii. Mortgage Variances

The financial statements were based on the disbursed funds to the Commission's Mofigage

Fund reflected in IFMIS Trial Balance instead of the actual Morlgage Ledger balances. The

difference was a mofigage amount that irad been disbursed to tlie staff. The Financial

Statements were revised to reflect actual Mortgage Ledger balances.

iii. Can Loan Variances

The financial statements were baseci on the disbursed funds to the Cornmission's Car Fund

balance reflected in IFMIS Trial Balance (of Kshs.100M and the opening Car Loan balance

of Kshs.26.098M) instead of the actLral Car Loan Ledger balances. The difference is a car

loan amount that had been disbursed to the staff reflected under Car Loan Fund accounts

receivabies.

The financiai Statements w'ere revised to reflect actual Car Loan Ledger balances.

The adjr-rstments were incorporated in the revised tlnancial staten'rents that rvere sr-rbmitted to

the auditors on 3'd iurlv 2018. The revised financiai statements have acldressed all the issues

raised.

lleporr on the Examinatiotr o/tle Report olthe Auditor Ceneralfor the Financial Stalentenrs.[or the lndepencletrt Electoral Bourtdaries
(--annissionJbr the lear encled 3(lt'June 20t7
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Committee Observations and Findings

i. Revised financial statements addressing ail the issues relating to understatement of cash
and cash equivalents as raised by the Auditor General were resubmitted to the Auditor
General on 3'd July 2018 for review and verification.

ii. The committee marked the matter as resolved.

Committee Recommendations

The Accounting Officer must at all times ensule that reconciliations are done in time and the
complete financial statements submitted to the Auditor General within three months after close
of the Financial Year as provided for in Article 229 (4)(h) of the Constitution and section 81 a(a)
of the Public Finance Management Act 2012.

1.3 Understatement of Appropriations-In-Aid (A-I-A)

The Statement of comparison of budget and actual amounts reflects A-I-A totaling
Ksirs.142,773.000 whiie the statement of financial performance reflects an amount of
Kshs.131,179,000 against the same account item resulting to a difference Kshs.11,594,000,
which has not been reconciled or explained.

Submission by Accounting Officer

Tire Accounting Officer stated that it was true that there \,vas a difference of Kshs. i 1,594,000 in
AIA amount reflected in tire Statement of Comparison of Budget and Actual amounts and the
AIA reflected in the Staternent of Financial Performance. The difference of Kshs.1 1, 594,000.00
was as a result of arithmeticai error in the excel worksheets. The actual AIA received was Kshs.
131,791,068.00 as per the detailed AIA list attached for audit review.

Fufther, examination of records revealed that the Commission received Kshs.16,408,399 fi-om
United Nations Development Project - UNDP on 13 September 2016 which was posted in the
Caslr Book on 201912016. However, the receipt has not been disclosed in the statement of
financial performance for 201 612017.

The Accounting Offrcer stated that it was also true that the grant of Kshs. 16,408,399 from IINDp
was not disciosed in the unaudited financial statements. This was an omission.

The Commission had received grant support from UNDP to pay the casuals during tire Mass
Voter Registration i. UNDP only paid dilectly the net amount due to the registration officials
since IINDP is tax exempt. LINDP therefore requested the Commission to pr.ocess the statutory

ductiotts (PAYE & NSSF) fol the Votel Registration Assistants on its behalf hence
the said amount to KCB account. This was part of approved UNDP support budget

on the Exonination o-f the Report of the Auditor Generctl

for the year ended 3dt' June 20 I 7
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An adjustment was made and a revised set of financiai statements together with the receipt
voucher (F.O i7) and payment Vouchels were availed for audit verification. The adjustments
have been incorporated in the revised financial statements that were submitted to the auditors on

3'd JuI1,2018. The revised financial statements have addressed all the issr-ies raised.ln addition.
the Commission received interest frorn the KCB cail account no.1138835i37 amor-rnting

Kshs.2.314.02/1.25 (USD.21,960.94 @105.37) r,vhich has equally not been disclosed in the

financial statemellts.

Tlre Accountin-e Offlcer acknowledged the omission of interest income of Kshs.2,314.024.25
earned fi'om Call Deposit account as pafi of income/AlA in the 201612017 financial statements.

This has been disclosed under Note 5.Grants from International Organizations (Page 24) of tire
revised financial statements.

The adjustments have been incorporated in the revised financial statements that u,ere submined
to the auditors on 3'd Juiy 20i8. The revised financial statements have addressed all the issues

raised.

Committee Observations and Findings

1 . The variation in the Statement of comparison of budget and actual amounts arose because

(i) The unaudited financial statements did not disclose the glant of Ksirs.i6.408.399 from
UNDP;

(ii) The Commission did not include interest income of Kshs.2.314,024.25 earned from Call

Deposit account as part of income/AlA in the 201 612017 financiai statements.

The revised financial statements addressing all the issues relatin_q to Appropriations-ln-Aid

of Kshs.i1.594.000 as raised by the Auditor General r,vere resubmitted to the Ar"rditor

Generai on 3'd July 201 8 for review and verification.

'lhe committee rnarked the matter as resoived.

Com mittee Recommendations

1. The Accounting Officer must at all times ensure that reconciiiations are done in time

and the complete financial statements submitted to the Auditor General within three

months after close of tire Financial Yeal as provided for iri Article 279 ($(1t) of the

Constitution and section 81(aXa) of the Public Finance Management Act 2012.

2. The Accounting Officer should take appropriate action a-qainst officers responsible

fol the anomalies.

Cotnntssionlor tle Iear ended 301'Jirtp 2017
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1.4 Unsupported account payables

The statement of financial position and Note i7 to the accounts as at 30 June, 2017 reflects a

balance of Kshs.6.077,358,000.00 against accounts payables. However, the schedules provided
for audit review leflects an amount of Kshs.3,3 54,467 ,114.58 r'esulting to unsupported difference
of Kshs.2,722,890,885.42 whicir has not been analyzeci. Further, the Commission amended
Financial Statement in which Note 18 now reflects a balance of Kshs.2,680,742,000.00 against
Pending Biils which were not supported with Payment Vouchers.

Submission by Accounting Officer

The Accounting Officer stated that it was true that some payment vouchers in support of pending
bilis wele not availed to the auditors due to audit time constraints and the incomplete state of
payments documents related to the 2017 general eiection.

UNSUPPORTED ACCOUNT PAYABLES

REMARK

ANNEX 1.4.1

Pending bills sumrnary and supporling schedules were availed to the auditor for verification
before the audit exit meeting.

Committee Observations and Findings

1. Some payment vouchers in support of pending bills were not avaiied to the auditors due
to audit time constraints and the incomplete state of payments documents lelated to the
2077 generai election.

2. The explanation by the Accounting Officer that a of summary the Pending bi[s and
suppol'ting schedules were availed to the Auditor General for verification before the audit
exit meeting was not satisfactory insofar as it did not explain failure to provide vouchers
to support pending bills of Kshs.2,680,742,000.00 for audit review.

S/NO. ITEM AMOUNT

1

ACCOLTNTS PAYABLE OPENING BALANCE
AS AT OT.06.2017 634,455,272.56

2

REVISED HQ LIST OF PENDING BILLS AS AT
30.06.2018 1,896,885,47 6.45 ANNEX1.4.2

J

HQ LIST OF LEGAL PENDING BILLS 2016-
2017 437,037,758.94 ANNEX I .4.3

4 ACCRUALS SETTLED IN 2016-2017FY (287 .636,987 .62) ANNEX1.4.4

TOTAL PAYABLES
2,680,741,520.33

Report on the Examinalion ofthe Report ofthe Auditor Generalfor the Financtal Statenrcnts.[or the Independent Electoral Bozrndaries
Commission.for the yar ended 3(l" June 2017
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3. No explanation ivas availed for failure to provide the schedules and anaiysis of the
Lulsllpported difl-erence of the amount of Kshs.2.722.890,885.42 for audir revievr,.

4. J'ire matter was marked as uruesoived

, Cornrnittee Recomrnendations

1. The Accoui-rting Officer must at all tirnes ensure that reconciliations are done in time and

the complete financial statements sr-rbmitted to the Auditor General within three months

after close of the Financiai Year as provided fbr in Article 229 $)(lt) of the Constitution
and section 8i(aXa) of the Public Finance Management Act 2012.

2. The Accounting Officer shouid ensure tirat the National Treasury keeps up-to-date

financial and accounting records that compiy with provisions of Section 68(2) of the

PFM Act 20i2 and that the complete financial and accounting records are presented

within three (3) months after the ciose of the financiai year pursuant to the provisions of
Article 229 of the Constitution of Kenya 2010 and Section 68(2) (k) of the PFM Act
2012.

3. The Accounting Officer should take appropriate action against the officers responsible

for the anomalies.

1.5 Outstanding imprests

The financial statements tbl the year ended 30 Jr-rne,2017 reflects under Note 12 tempot'ar),

Intprests totaling to i(shs.24.171,000.00 which ougirt to have been sun'endered on or before 30

.lurre. ?017 but was still outstarlding as at that date. No reasons have, however. been plovided for
failure to surrender or accolult tbr the imprests.

Submission by Accounting Officer

The Accounting Ofticer noted that the Commission conducted the general elections on 8'l'

August 2017 while the financial year ended on 30'h June 2017.

The end year closule coincided with the implementation of generai eiections activities that colrid

irot have been avoided. The staff botir from the field and the headquarters rvho were involved in

the implementation of such activities were to be facilitated for successful conduct of the

elections. This {brced the officers to hold imprest for activities which were ongoing during the

closure of the financial year. The imprests have since been surendered and cleared from the

imprest register.

Examination of the Imprest registers revealed variations between the balance of
Kshs.24,171,000.00 reflected in the financial statements and the amount of Kshs.12,395.874.00

ConmissionJbr thc lcur entled 3dt',lune 2017
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reflected in the irnprest register, resulting in a variance of Kshs.11,775,126.00 which has not
been reconciled or explained.

The Accounting Officer further noted that that the variance of KSh. 111775,126.00 refers to
tlre imprest which had been surrendered but not cleared in the imprest registel as at 30.06 .2017
due to the workload related to the genelal election. The imprests were later cleared and the
irnprest register adjusted as below:

REMAR.K
Amex
1 .5.1

Annex
1.5.3

Reconciliation between Kshs.24, 171,000.00 reflected on the financial statements and Kshs.12.
395,874.00 reflected on the imprests register is attached for your audit review.

Committee Observations and Findings
1. The revised financial statements addressing all the issues reiating to a variance from the

outstanding irnprests of Kshs.l1,594,000.00 as raised by the Auditor General were
submitted to the Auditor Gene,al for review and verification.

2. The Committee marked the matter as resolved,

Committee Recommendations

1. Accounting Officers must at all times provide complete financial records, coresponding
imprests records to the Auditor General within the stipulated peliod of three months after
close of the Financial Year as provided for in Article 229 (4)(h), and section 81 (a)(a) of
the Public Finance Management Act, 2012.

2- The Accounting Officer must at all times discharge his or her responsibilities in
management of Public finances as provided for in Section 68 of the Public Finance
Management Act, 2012.

OTHER MATTERS

UTSTANDIN1 CILIARECON TIo oN oF G IMPRESTS THEIN I2A 26- 10 FY7
SNO. ITEM AMOUNT

IMPRESTS OUTSTAND ING AS PER LTNAUDiTED FIN
STMNTS 24,170.919.00

2

LESS: IMPRESTS
BEFORE AUDIT

SURRENDERED AND UPDATED
11,774,959.00

Annex
1.5.2

J

IMPRESTS AS PER.OUTSTANDING THE REVISED
STATEMENTS 12,395,974.00

Reporl on the Exatninatiott ofrhe Report oJthe ,4ztditor Generalfor the Financia! statententsfor rhe lndependent Electoral Bourdaries
Cournission[or the year ended 3dt'June 2017
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1.6 Furchase of Kenya Integrated Election Management Systems (KIEMS) Kit

(i) Award of the Contract

Records at IEBC show that the contract for supply of 45,000 Kenya Integrated Elections

Management Systems - KIEMS Kits was awarded to a firm on 31 March 2017 at a contract sum

of Kshs.4. 1 96,300,000through direct procurement method.

Submission by Accounting Officer

Tire Accor.urting Officer stated that the use of direct proclrrement method was dr"rly approved b,v-

the Accounting Officer. The justification was as follorvs:

Urgency of KIEMS Acquisition so as to meet legal timelines in the Election Laws

(Amendments) Act 2016, Election Laws (Amendrnents) Act 2017. Amendrnents to the

Elections (Generai Regulation) and Elections (Technology) Regr"rlations 2017 which rvere

enacted in March, 2017 . These law's and regulations required the Cornmission to acquire and

inrplement the technoiogy in 120 days prior to the August ,2017 General Election.

2. Threat to nationai security due to election timelines not being observed.

3. As demonstrated b,v the table beiow there rvas a protracted legal war betweeu vendors which

had the capacity to undermine the credibility of the eiection.

Open

Tender
Application for
the Review

Determination
the Review

of Fresh
Application for
review

Termination of
the Tender

13th

Dec,2076

to 2017

29tr'Dec,20i6 17t" Janualy ,2017 22nd February.

2017

9' n Marcir, 2017

4. Following amendment of the lar,v. the Comrnission was expected to ilttegrate technology i.e.

political pafi), nomination of candidates. candidate registration, candidate nomination and

verification of tlie register of voters. Election Day identification and resr,tlts transmissiott.
'fhese activities ran fi'om April, 2017 to August. 2017 . Considering that the Election Day was

not changing, the Commission was compelied to resort to the metitod of direct procurement

in order to meet the election timelines.

5. Need for cornpatibility and seamless system integration. This justification was used pursuant

to section 103 (2) (d) of the Public Procurement and Asset Disposal Act.2015.

Cornnissionfor the year endec! 30't' June 2017
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6. Need to avoid vendor wars as experienced in2012 when different vendors were contracted to
provide different components of the system resulting to challenges in use of technology.

7. There was a need for additional services (functionalities) to the existing BVR system which
had been sourced and supplied by Safran Morpho.

8. There was a need for standaldization in voter identification to minimize the risk of voter
rejection during identification and incleasing effectiveness and efficiency.

(ii) Scope and Components

o Supply, installation, configuration, testing and commissioning of the KIEMS Kits
. Software licenses and royalties
o Training
. Tecinical supporl

(iii)

The KiEMs kits, power banks, protective cases and SD Cards were procured for General
Election and Fresh Presidential Election totaling Kshs.856,254,499.00 relating to Fresh
Presidential Election as tabulated below:

Description Quantify Unit
($)

prrce Total ($)

Morpho tablets I s00 542.66 813,990
Rugged rubber protection 2000 13.41 26,820
Protective carrying casing 3000 15.57 46,710
Power banks 5000 29.76 148,900
Training 1 2,494,639 2.494,639
Election day technical support 1 4,197,040 4,787,04A
Logistics, storage, war ehousing 1 508,205 508,205
Ten TB of data consurnption on public
portal

10 2535 25,350

Backup infrastructure (cloud service) 1 776,857 776,857
Total in $(USD) 9,029,417
Total in Kshs. (at rate of 94.84) 856,254,,499

Committee Observations and Findings

Audit Findings

Connission.[or the.1,ea11 u,rr1rn t(/t' Jttne 20 ] 7
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Even though the Auditor General did not make an adverse finding on the acquisition of
KIEMS in terms of the proclrement process. he highlighted the fact that the IEBC spenr an

additional Kshs. 856.254,499 on KIEMS. At the hearings. both the Commission and Mr.
Chiloba stated that the additicnal costs arose from the following:

A significant nllmber of KIEMS Kits were locked in various warehouses (Embu.

Kirinyaga. and Marsabit) foilowing a couft order for preservation of Election
materials; and some were replacement kits for those that were faulty after the

8t8t20t7 GE.

Additional Power banks were ordered ibr remote polling stations that clid not have

adequate electricitl, as a risk mitigation rneasLlre fbllowing the 8/8i 17 experience.

Aciditional trainiug \ /as necessitated by tlie modification of the system foliowing the

Strprenre Court ruiing on 11912017 and the f'act that the svstem had been modified.

Election suppofi was enhanced based on the experience on 8/8/17 GE. The support

nroved from the 47 counties to 290 constituencies.

The requirement for logistics, storage and warehousing for FPE were sarle as the

August election. Kits had to be retrieved from the field to a central warehouse and

operation centre and dispatched back to the fieid.

The additional ten terabytes of data was required fbr the transmission of results form

34A and form 34B using the Results Transmission Systern. During 818/2017 GE the

Conunission transmitted Form 34B using Secure File Transfer Protocol (SFTP) that

did not require additionai bundles.

There was need for cloud hosting services for purposes of the Fresh Presidential

Election because Safran Morpho did not have adequate time to configure and test the

Iocal envirorunent.

The Committee took note that costs were inculred fbr the Fresh Presider-rtial Flection. This

cost could have been avoided had iEBC perfonled its ciuty appropriately in the Augr.rst

201 7 elections.

3. During the hearings. a number of importaut isslles arose based on the submissions. It r,i,as

clear that there rvas tension and confusion benveen the Secretariat and the Comrnissioners

'"r,hen it came to procurement. For example" evaluation of tender is governed by the Public

Procurement and Asset Disposai Act, 20 i 5 where lhe evaluation contmittee makes

recommendations to the accounting officers fol an award to be made. The Committee

1.9

l?eport ot1 the Examination olthe Report oJ'the Auditor Generalfor the Financial Statenrcntsfor the lndependent Electoral Boundaries
CommissionJbr the 1,sev ended 3dt' June 20t7

a

e

t

e

o

a

c

2



4

found it strange that the Commissioners sat somewhere in pienary and voted over the
pl'ocurement without following the law. The Committee believes that this was the
beginning of contestation within the Commission. it seems that this was the trend in many
other procurements. When the Chairman of the Commission appeared before tire
Comrnittee, the Committee found it a bit startling for him to deny their roie in the
procurement of KIEMS when the minutes signed by him showed otherwise.

There were clear attempts by external actors - vendors and politicians - to influence the
procurement of KIEMS kits. For example, some commissioners wanted some other
conrpanies such as Smartmatic whiie others wanted Safran. The evidence found in minutes
shows a Commission that was indecisive or under immense influence and did not know
what to do. The Committee's view is that discord on critical procurements in the
Commission is systemic because of externai influence. Parliament must find a way of
taming such in future through legislation.

The law on procurement of KIEMS was such that certain timelines ought to have beel
obselveci by the Commission. If the Commission felt that the law placed unnecessary
pressure on it they should have gone for direct procruement in the first place. The
Commission ought not to have commenced the open tender process if there was evidence
that timelines were strict. As early as Decemb er 2016, the Commission had a chance to
proceed with direct procurement subject to stakeholder consultation and laid out conditions
for direct pl'ocurement. However, it failed to do so and instead proceeded with open tender
then w'ent back to direct procurement. This was a waste of usefui time.

Committee Recommendations

1. Par'liament should review the legal framework to address institutional challelges of the
Commission in as fal as procurement procedures are concerned. This should ilclu6e
decision-rnaking matters in plocurement, that is, the role of the Commissioners and
Secretaliat.

2. The Chairman of the Commission and the rest of the Commissioners should be held to
account for misleading the Committee on their role in procuement matters.

3. A thorough verification be underlaken on the inventory of the additional items under KIEMS
as enumerated by the Auditor General in order to establish their status and future use.

4. Both Commissioners and Secretaliat should follow the laid down procedures as per the
Public Procurement and Assets Disposal Act as well as the circulars issued by the public
Procurement Regulatory Authority especially on segregation of functions.

5

Report on the Examination ofthe Report ofthe AudilorGeneralforthe Financialstatenrcntsforthe lndependenr Electoral Bouldaries
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2.0 Supply, Delivery, Implementation, and Commissioning of Network Transmission

2.1. The Commission contracted three (3) major mobiie network operators to transrlit
election results through their networks fbr the General Election (GE) and Fresh Presidential

Election (FPE) at Kshs.1 .047.826.338 and Kshs.297.688.852. respectively. totaling
Kshs.1,345-515.190. in an effort to achieve the objective, the Comrnission segmented the

country into thu'ee (3) zones and tasked each mobile subscriber with the responsibiiity of
connecting KIEMS kits at polling stations to IEBC National Tallying Centre.

However. audit has revealed that out of the totai contract sum of Kshs.7,345,515,i90 for
purchase of goods and services leiating to result transmission" an amount of
Kshs.555.424.638 was not effectiveiy utilized due to late delivery of goods and services or

non-deiivery and non-provision of the same as follows:

(i) Excess Furchase of Data Bundle

149,640.5 GB of databundle valued at Kshs. 127.625,926.00 were procured from the tlu'ee (3)

Service Providers. However, anaiysis of actual SIM cards' data usage revealed that 605.3 GB

valued at Kshs.515,269.00 were utilized, resulting in unutilized, expired and rvastage of 149,035

GB of data bundle valued at Kshs.127.109.656.00.

Submission by Accounting Officer

The Accor"urting Officer stated that as part the Commission's risk management and mitigation

strategy fbr the results transmission in order to guarantee the availability, reliability, security aud

efficiency of the RTS netr,vork, the Comrnission ciid the following:
i) As opposed to using one nelwork mobile operator. the cornmission engaged all the 3

opel'ators as a consortium of what was referred to as the consoftium of Mobile Network

operators

ii) The Commission also sought the invoivement of the CA as the industry reguiator to offer

Technical advice during engagements with the MNOS

iii) The MNOS /IEBC/ETAC divided the country into 13 Zones

iv) The MNOS were equally allocated zones as either the Primary or Secondary operator on

basis of among other risk considerations of-
(a) The technicai risks such as network failure, coverage or availability
(b) The political risk management where the Comrnission needed to ensure that any

malicious technology sabotage within any service provider does not affect the

electolal process on a wider scale. Thus tire need to distribute the risks

Report on the Exarnination ofthe Report o/the Auditor Oeneralfor the Financial Statenrcntsfor the lndependent Electoral Boundaries
Commissionlor the vzar ended 3d1' June 20t7
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l. v) Each KIEMs tablet had two SIM cards slots [Dual SIM] for purposes of redundancy; only
one of the SIM cards was to be used at a time to manage the risks. Each was adopted as

either Primary or secondary by the two different MNOs
There were a total of 40,883 polling stations and 45,000 KIEMS kits w'hich includeci
spares and training kits. This required in torai 90,000 SIM cards

Mitigation for areas without 3G nefwork coverage

Based on the repon subrnitted to Senate and Parliament by the Communications Authority of
I(enya, it was confirmed that only 78%o of the country had 3G network which was onl1,
concentrated in the main cities and towns as opposed to the countryside where the Commission
conducts the elections. The CA's recomrnendation was that the Conimission required Thuraya to
guarantee 100% transmission of election results.

A further assessment with the CA and the MNOs confirmed that the 3G network could be used
for transmission. However, about 11,000 polling stations were in areas without 3G coverage. To
mitigate this and based on the above recommendation, the Commission acquired the Thuraya
technology (modems) which were distributed at the 290 Constituency tallying centres, 47 countl,
tallying centres and the rest among the 11,000 polling stations. It is important to note that where
the polling station could not transmit, Thuraya transmission was available at the constituency and
county tallying centres.

It was important to note that the use of Thuraya technology is usually expensive. The choice of
unlimited data bundles option for Thuraya for' 5 days was the cheapest option available for the
Commission. The only other options available then were for a minimurn contract period of one
month and were more expensive. The Commission negotiated for a customized,5-daypackage
which is cheaper compared to the others. Where the two SIM cards would not be used due to
poor network, the Plesiding Officer (PO) would resort to use of the Thuraya. The Thuraya was to
be used as the last resort.

The Commission liad a total of 40,883 polling stations out of this about i1,000 did nothave 3G
netwot'k covel'age. This is the basis that the Thuraya solution was introduced to suppoft areas
where there was no 3G coverage. The Thuraya was a provided as a third optiol for the result
transmission in these regions. The Thuraya was provid.ed by one of the MNOs. It was part of the
consoftium solution.

The risk mitigatiorr was also informed by the experience of the result transmissiol in the 2013
Eiections and the need to improve on the availability of the lesults transmission

and network.

Data Bundles

on the Exantination olthe Report
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ln order to electronically transmit data in olrr case the text and image results - data burrdles are

required for tire Thuraya and the SIM Cards

The Data bundles were procured as per the Commission's and Elections Act 20i6 legal

requirements fbr the results transmission for tire General Election.

The data bundles frorn the MNOs are usually time-bound and expire on a daily. r.veekly or

monthly basis. In the case of results transmission fbr eiection. the Commission procured monthly
data bundies package.

The product/tariff of the data bundles availabie fiom the MNO 'was a montitiy subscription r,vhere

the resource was bound to expire if unutiiized.

The Data Bundle requirement for the Election

The 500MB per SIM card data bundles mor-rthly tariff procr-rred b1, the Conrmission was

infbrmed by the following requirements fol the month of May. June, July, Au-9nst. September'

arrd October 2017 after an assessment/ar"ralysis:

a) Production Environment tiris fbr setting up and testing each KiEMS Kit with SIM card

b) VoterVerification May 10 2017 (30 days'activity) -tlansmit Logs of verified voters

c) Load and Stress Testing of tire backhaul links connectivity of the MNOS to the 90.000

SIM cards

d) Countryr,vide Simulation of Technology as required by law- On 9th June 2017-

transmission testin-q was done across the country in some poiling stations

e) Countrywide Simulation of Techlology 31st.luly 2017 -2"d Testing of transn'lission

0 Training of Elections Officials.
g) Generai Election 2017

h) Fresh Presidential Election 26 October 2077

It was important to note that the data bundles were pre-loaded two months to the eiections for

purposes of supporting the items a) to f) above and another pre-loaded for the eiection morrth to

slrpport items g) and h).

For purposes of rnonitoring and auditing the election system security for tire results the system

was activatecl two days before. during and two days after the election date, in this case 6tlt

August 2Ol7 to 1 0tl' Augus t 2Ol7 and from 24'l' Octobe r 2017 to 28'l' October 2Ol7 for the Fresh

Presidential Elections and among other activities the system captures is bundle utilization . and

this is the report the Auditors relied on which does not inciude the activities a- f above as there

was no need to monitor this.

The table below explains tl-re analysis of total bundles procured for one election

(:onmission for the lcar endecl 3dt' June 20t7
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Primary SIM
card bundles

Secondary SIM card
bundles

Total capacity for one

election
45,000 5OOMB 5OOMB 45TB

No. Polling stations

on the Exantination of the Report qf the Auditor Ceneral

N/A

Iu summary, the data bundles procured by the Commission is a product of the mobiie network
operators and was a monthly data bundle tariff which expires if unutilized after 30 days. The
Commission for the purpose of the preparation for elections procured the data bundles for
various activities as shown above for the months of May, June, July, August and September.

The dataused by the auditors is only a subset of the total requirements for all these activities and
was picked fi'om a different context of eiection-day monitoring.

Committee Observations and Findings

The subrnission by the Accounting Officer that the data burrdles procurcd by the Commission
is a product of the Inobile netrvork operators and rvas a monthly data bundle tariff which expires
if unutilized after 30 days and further, that the Comrnissiorr for the purpose of the preparation for
elections procured the data bundles for various activities elucidated for the montlrs of May, June,
July, August and Septernber appears reasonable.

TOTAI-
BUNDI,
ES (GB)

FOR
TWO
MONT
HS

62,216

Unlin',r
ed

Bundle
SIM card

per August
General
Elections (No.

of SIM cards)

Fresh
Presidential
Elections
(No. of SIM
cards)

TOTALS
(b+c)

TOTAL
BTINDLES

FOR ONE

MONTH
(GB)
(ax
d)/1000

Safaricom 5OOMB 25,899 42,133 68,022 34,011 68,022

Airtel 5OOMB 31,298 30,919 62,216 3 1,108
Telkorn Unlirnited 24,365 16,992 41,257 Unlimited

Thuraya Unlimited
for fir,e days

i,000 553 1,553

(not added

because oniy
bundles were

topped up for
the first
1,000)

Unlimited

TOTALS 81,552 89,943

for ths ygcty ended 3dt'June 2017
for the Financia! Stateilentsfor the lnclependenr Electoral Bounclaries
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2. The submission by the Accounting Officel that the data used by the auditors is only a subset

of the total requirements for all these activities and was picked from a differeut context of
election-day monitoring indicates that there rnay be need to conduct a performance audit to

establish whetlrer there was value for money in the purchase of the data.

Comrnittee Recornrnendations

i.. Within six months of tabling of this report, the Auditor-General shor"rld undertake a

comprehensive performance audit to evaluate, wirether there r,r,as value fol money in the

purchase of data bundles of 149,640.5G8 valr"red at Ksirs.

127 -625.926.00andsubmitthereport to Parliament rvith a view to inform any changes that

may be necessary' in the pianning and procuring of data for future election activities.

(ii) Exarnination of Payment Vouchers

Examination of Payment Vor:chers reiating to purchase of Thuraya IP+ SIM loaded witli

unlimited data bundles for five (-s; days and others supplied has revealed tire following

information:

PV No PV Date Delivery No. Delivery Date Qt"v Amount (Kshs.)

266 25.09.17 142940 2.08.17 700

8832 22.07.17 300 639,028,488.00

I 502 26.01.18 144444 24.08.17 s53 273,869,352.07

Sim Cards

8.12.r7 I 000 167,681.672.00

Total 2553 1,080,579,512.07
r118

An audit review of records revealed anomalies as foliows:

(a) Mismanagement of 553 Thuraya Modems and SIM Cards Loaded with Data

Delivery Note Number 144444 attached to Payment Voucher No. 1502 indicate that 553 Thural'a

Modems and SIM Cards loa,led rvith Data r,r,ere deiivered on 24 r\ugust 2017. Hou'ever. records

nraintained on Stores Ledger Card 53 Nurnber 427532 and Counter Receipi Vor-rcher S li
Ntrnrber 5939334 sl'row tliat these goods were received on 5 October 2017 and l7 .lanuary 20i8

respectivel,v.

The goods with a vaiue of Kshs.303.822,247 inciuded in oue (1) invoice paid through Payment

Voucher Nos. 266 and i 502 were therefore, not used for the intended purposes.

Submission by Accounting Officer

Reporr on the Examination of the Report of the Audirot' Ceneral.[or rhe Financial Starentents.for tlrc lndependent Electoral Boundaries

Coumission lor the leor ended 3dt' June 20 t 7
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The Tliuraya lt4odems were procured in accordance rvith the contract for Supply and Deiivery,
Installation, Implementation, Commissioning of Netwolk for Result Transrnission System
Tender No. IEBC/5612016-2017. The intended purpose of the Tiruraya Modems as stated in
clause 8.2 of the contract is for use during the General Elections of 8tl' August 2017 and, any
subsequent presidential run-offelection, and by-elections and referendum durilg the duration of
the contract.

It was not true that the 553 Thuraya modems and SIM cards were received on 5ll\l2olj and
17/1/2018' The goods were delivered at the warehouse on 25/8/2017 wtd inspected on 419/2017
as per the attached delivery note No. 144444, 53 Card No.427532;427509;427501, Counter Issue
& receipt Vouchers and inspection repofi (Annex 9B). The Thuraya modems and SIM cards
were distributed and the bundles of all the 1553 Thuraya modems were activated on 24llo/2017
and were used during the Fresh presidential Elections as per your assertion in query 2.4(iii).
Fufiher, the Commission continues to use the modems for subsequent elections.

(b) Procurement of additional1,000 Thuraya SIM Cards Loaded with Data

Records futlher show that the Commission purchased additional 1,000 Thuraya SIM Cards
loaded with Data valued at Kshs. 119-663.280.00for use during Fresh Presidential Election and
the amount was included in Payment Voucher Number i 1 18.

However, the audit has leveaied that these SIM Cards were not delivered, and therefbre, on 17
October'2017, the Commission re-activated and le-used 1553 SiM Cards earlier purchased for .

tire General Elections.

in the circumstances, the lawfuiness, authorization and value for money of the expenditure of
totaling Kshs.1 19,663,280.00 cannot be confirmed as required under Section 68 (1) (a) and (b) of
tire Public Finance Management Act, 2012.

Submission by Accounting Officer

The 1000 Thuraya modems used during the General Elections (GE) were 1oaded with clata
bundies which expired five (5) days after activation and therefore could not be re-used for the
Fresh Presidential Election (FPE).

For FPE, the Commission had 1553 Thuraya modems of which 1000 had their bundles utilized in
8l8ll7 Election as explained above. The remaining 553 which were delivered after BlBl2OlT as
per Clause 7 .11.2 of the contract had unused bundies. Therefore, the Commission only pr.ocured
data bundles for 1000 Thuraya modems (NOT SIM cards) because they had been utilized before,
during and after August 2017 GE.

Cornmission.[or lhe ;,ea, r,',r1r, t0'r' Jtrne 2017
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It rvas worth noting that the Thuraya SIM cards were never procured separateiy. burt rather they
,,vere in-built in the Thuraya modems and delivered with bundles. Upon expir,v of bundles. the

Conmission did not buy additional SiM cards again but rather topped r.rp the bundles for the

1000 sim carcis.

Cornrnittee Observations and Findings

1. The submission by the Accounting Officer tirat the Thuraya modems and SIM cards rvere

distributed and the bundles of all the 1553 Thr-rraya modems were activated on

24 1012017 and w'ere used during the Fresh presidential Elections. appears to be

inconsistent with the table submitted (by tire Accor,rntiug Officer) under paragraph 7.0.i

that seems to indicate that onl1, 1000 Thuraya sim cards r,vere topped up for the FPE

because their 5 day bundles were finisheci. It w'ould highly'unlikel1, that all 1553 modems

were activated oniv activated on2411012017.

2. The submission of the Accounting Officer that 553 Tirural,a modems and SINI cards r,r,ere

received on 511012017 and 17ll/2018, deiivered at the warehonse on 251812017 and

inspected on 41912017 appears to corroborate the Auditor General's observation that

goods with a value of Kshs.303,822.241.00 included in one (1) invoice paid throu-eh

Payment Voucher Nos. 266 and 1502 were therefore, not used for the intended purposes

which was to act as back-ups for the GE.

3. Pursuant to the submission of the Accountin-e Officer that the Thuraya modems and SIM

cards wei'e meant to act as back up where there r.vas a failure fbr fi'om SIM cars from the

MNO at a Presidentiai Election, the Committee observed with great reservation that there

wouid be much value in future use as PEs are held one every five years.

Cornmittee Recommendaticns

1. Within six months of tabling of this report, the Commission should undertake a

comprehensive audit to evaluate the viability of using the 1553 Thural"a modems and

SIM cards for furure elections and submit the reporl to Parliament r,vith a view to infonn

any changes that may be necessar)' in the plarrning and procuring of data tbr firtLrre

election activities.

Tlre Commission further purchased 31,928 other additional SIM Cards for use on26 October

20i7. However. records show that 23-26i SIM Cards were received and distribr,rted to

Constituencies. leaving a balance of 8.667 SiM Cards rvhose r-rnit price is Ksirs.515.00 that were

purchased at Kshs. 4,463.505.00 but rvere not delivered.

Report on the Examination o.[ the Report of the Auditor Ceneral lor the l:inancial Stcrtemenis.[or the lndepettdent Elecrorul Boutrdaries

Conntission for the 7,s67 gr4.4 j/t' June 20 I 7
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Submission by Accounting Officer

The Accounting Officer stated that it was not true that the Commission purchased 31,92g sim
cards from Airtel Networks ltd and distributed only 23,261. The Comrnission ordered for 31,298
SIM Cards which were all delivered and installed in KIEMS kits as per the Delivery Note
No.146935, inspection repoft and distribution list.

Comrnittee Observations and Findings

The subrnission of the Accounting Officer that the Commission ordered for 31,298 SIM
Cards which were all delivered and installed in KIEMS kits as per the Delivery Note
No.146935, inspection report and distribution list (attached to the submission) appears to
indicate tliat the Commission did not avail documentation required under section 68(2)(n)
of the Public Finance Management Act, 2Ol2 that requires ail Accounting Officers at all
times to ensure that all applicable accounting and financial contr-ols, systems, stanCards,
Iaws and procedures ar-e followed wiren procuring goods.

Comrnittee Recommendations

(c)

1' Accounting Officers must at all times ensure that all applicable accounting and financial
controls, systems, standards, laws and procedures are followed when procuring or
disposing of goods and services as provided for in Section 68(2Xe) of pFM Act 2012
and section 103 of the Public procurement and Asset Disposal Act,20i5.

Undelivered SIM Cards from Another Firm

The Commission also purchased other 27,237 SIM Cards from another firm for use on g August
2017 ' However. records show that 26,674 SIM Cards were received and distributed to
ConstitLrencies, leaving a balance of 563 SIM Cards whose unit price is Kshs.650 that were
purchased at Kshs. 365,950.00 bur were not delivered.

Submission by Accounting Officer

The Accounting Officer stated that it was not true that the Commission received 26,674 SIM
Cards from Telkom Kenya ltd. The Commission ordered for 27,237 SIM Cards which were fully
delivered and paid for as per delivery notes dated 19th June 2017 for 26,674 and anothe, or.
dated 20 July 2017 for 900. Invoice No.HEAl 7091769270 and delivery notes are attached. The
payment voucher no. 54i for the same is available for audit review.

Report on lhe,Et'aminalion ofthe Report oJthe Auditor Oeneralfor the Financial Statementsfor lhe lndependent Electoral Boundanes
Cotntnission.[or the year.rr.r tlr' Jttne 201 7

28



Committee Observations and Findings

Tlre submission of the Accounting Officer that the Commission ordered for 27.237 SIM
Cards which were fully delivered and paid for as per clelivery notes dated 19th June 2017

for 26,674 and another one dated 20 July 2017 fol 900. Invoice No.HEAi7091769270
(attached to the submission) appears to indicate that the Comrnission did not avail

documentation required under section 68(2Xn) of the Pubiic Finance Management Act,

2012 that requires all Accounting Officers at ali times to ensure that all applicable

accounting and financial controls, systems, standards. laws and procedures are followed

when procuring goods.

Committee Recomrnendations

l. Accounting Officers must at all times ensure that all applicable accounting and financial

controls. systems, standards, laws and procedures are followed when procuring or

disposing of goods and services as provided for in Section 68(2Xe) of PFM Act 2012

and section 103 of the Public Procurement and Asset Disposal Act, 201 5.

2.2 Management of 1,000 Thuraya modems and sim cards loaded with data

Audit has revealed that the first batcir of 700 and 300 ThurayaData Modents and Sim Cards rvith

unlimited data bunclle were deiivered and distributed to the Constituencies before the Genel'al

Election. However. records show that only 339 modems and SIM Cards r,i,ith data Llsage of only'

4 GB were used.

Inclications are tirat the Comrnission did not evaluate the actual data required, which would have

been the basis for determination of actuai cost. Further. the Commission has not clarified why it

was not necessary to negotiate for post payment arangements that would have guaranteed

payment for actual data utilized.

Submission by Accounting Officer

Results Transmission using the Tl'ruraya modems was one of the ttu'ee alternative inethods the

Commission used to assure business continuity. It was not expected that ali the methods will be

used at the same time. Transmission using the Thuraya modems was to be used in event of

faiiure of the other alternative methods. This was risk mitigation measure as per Eiections

Arnendment Act 20i6 Section 39(1) (C) and 44'. and Election (Technology) Regulations.

Report o1 the Exaninatiott of the Report o.[the .4uditor Ceneral-tor rhe Finottciol Stateilents.[or the lndependent Elecroral l)oundaties

Cotnnti.ssionJor the 1,ear ended 3(lt' June 20t?
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As redundant links, the Thuraya modem solution was to ensure IOO% network availability at ail
times. This necessitated the use of the 1000 Thuraya modems during the GE. The unlimited
package was the only option that was least expensive and did not require a longer-term contract.

With regard to negotiation for postpaid arrangement, none of the Mobile Network Operators
(Safaricom, Airtel and Telkom) had a tariff where they give bundles to customers on credit and
then later on pay for actual data utilized. The customer either purchases a pre-determined bundle
size or load airtime and consumes data on the go.

Committee Observations and Findings

i. Value for money was not achieved in above procurement

Committee Recornmendations

Within six months of the adoption of this report, the Comrnission must develop an
election management policy that wiil regulate the management of utilization of data on
modems and sim cards loaded and the policy shail contain parameters for evaluating the
actual data requiled as the basis for detelmination of actual cost.

2.3 Failure to provide payment vouchers and other documents

In addition, the Commission has not provided for audit review Payment Voucher and other
supporting documents used to pay M/s Telkom for 16,825 SIM Cards claimed to have been used
for the Fresh Presidential Election. The Commission is, therefore, in breach of Section 9 (1) (e)
of Public Audit Act, 2015.

Submission by Accounting Officer

Payment voucher no.949 amounting to Kshs 30,362,362.00for the provision of SIM Cards, SLA
Management APN, and APN Backhaui and services was paid on 2}lTlt8financial year and does
not relate to the year undel review (i.e. 2016117).The voucher is however available for audit
verification.

Committee Observations and Findings

1- The Comrnittee observed that the Commission "needs assessment" did not exhaustively
look into altematives of procuring especiaily data bundles. Owing to what they calleci
backup, they ended procuring excess bundles some of which were not used. It is also
apparent that Mobile Service Providers did not want to give IEBC a speciai treatment on
type of bundles to purchase.

2. The Committee noted that the purchase of Thuraya Modems was not properiy planned.
While most other t'equirements had been budgeted for, the need for Thuraya satellites rvas

Repttrt on the Eranination ofthe^ Report of,the Auditor Ceneralfor the Financial Statemenlsfor the lndependenr Elecroral Botmdaries
Contntission tor the yar ended 3(lt' June 20 I 7
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an afterthought. As a result the execution \,vas not optimal use of resources. A further
analysis shou,s that the former commissioners irad planned for the election well in
advauce but the plan had to be reviewed by the new tearn. Althor"rgh it is the mandate of
the Commission to review plans and strategies. it is irnportant that Parliarnent revisits its
approacit of replacing Cornmissioners. Late replacement leads to situations where key

plans end being distorted, as was the case for satellites procurement.

3. There was also disagreement as to whethel or not the data bundles were loaded on tire
Thuraya SIM cards. This matter has since been clalified based on the evidence brought

before the Committee. The Commission needs to improve on its record management at

the stores and coordinate better its logistics functions.

Committee Recommendations

I. The Comrnission shoulcl in tuture conduct comprehensive needs assessnlent including

alternatives when procuring data bundles.

2. A review of the sateliites purchased to establisl'r whether there is value fbr rnoney in

terms of future utilization.

3. The Commission should improve its store lecord management using iCT systems that are

reaciily availabie in the market.

4. MNOs should be cornpelled to provide cost-effective services to the Courrnission wireu it
comes elections management. Election management is a pr-rblic interest issue that should

not attract profit.

3.Procurement of data centres and back up infrastructure (cloud services)

A letter Ref No. GIS/BUMEAlLLl21lT-0000027822 dated 28 June 2017 and IEBC's response

Ref No. IEBC/ADMl5117 dated 30 June 2017 conftrms installation of Database on the NTT

Cloud based platform in London UK from 29 June to 30 September 2017.

,^,ccording to the addendum to the evaiuation report dated 28 September 20i7, the supplier had

admitted inability to install Result Transmission S)/stems (RTS) in the iocal enviroi'tment dr,te to

time and technical constra.ints.

Indications under Paragraph 6 of tl're scope of work contained in the Tertns of Engagement fbr

Safran ldentity and Security Lirnited dated 17 October 2077 are that. the suppiier was contracted

by the Commission to install and configure backup and backend infrastrr-rcture (Clor"id Sen,ice)

31
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which included installation of RTS application; Data Base and Systern Security and monitoring
access as may be requested.

3.1Audit Findings

In all, IEBC spent on Back Up Infrastructure (Cloud Services) for Supply and implementation of
IEBC primary and secondary data centres for General Election and Fresh Presidential Election
respectively Kshs.249,128,933.52 and Kshs.73,677,717.88.00. The Commission was to build a
new converged server for primary data center and disaster recovery site to support its electoral
technoiogy requirements and other Commission IT operations. The data centers were to provide
a seamless access and high availability service to comply with provision of all election laws.
The tender was evaluated and awarded to a contractor at a tender sum of Kshs.249,1 28,933.52 on
2iMarch 2017.

Exarnination of records revealed that the contractor has been paid the entire contract amoupt of
KsIrs.249.128,933.52 for delivery of hardware. However, the Commission paid the vendoi.
before testing and commissioning of the equiprnent.

Other related expenditure were the foliow'ing:

Sen,ices Contract
Kshs

Value

Provision of IBM server
monitoring solution

infrastructure and KIEMs security 452.006,003.71

Provision of Oracle database and secur.ity solution 273,643,447.00
Provision of Co-location services for data centre and disaster recovel:v
site

28,035,283.69

753,684,734.45

Contract for BVR IBM server infrastructure maintenance and KIEMS infrastructure security
monitoring solution was awarded through direct procurement method to a firm at
Kshs.452,006,003.77 onlT July,2017 for aperiod of one (1) year ending in June 2018. The
Commission has explained that Kshs.83,094,240.00 has so far been paid out of
Kshs.452,006,003.00 and the contract has been terminated

These expenditure unless implemented judiciously for on-going back up and data centre
could iead to nugatory investment. The investment was anticipated to include;

Vulnerability and event management
Cyber security operations center (CSOC)

SOC automation

a)

on the ofthe Auditor General.for the Financial Statenentsfor the lndependent Electoral Bouttdartes
2017
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(d) Web application firewalls
(e) Anti-distributed denial of service soiution
(0 Nexi generation firervalls. email security'and licenses

(g) Network discovery and cornpliance solution
(h) fraining orr depioyecl secr,rrity solutions
(i) One-year harchvare warranty and technicai support

Submission b1, Accounting Officer

The Accounting Oflicer stated that it was not true that the Cornrnission paid the vendor befcrre

testing and commissioning of the equipment. The contract for the supply, delivery, installation,

commissioning and support of the IEBC primary and secondary datacenter hardware and storage

r,vas signed on2210312017, delivery of the equiprnent done on 30'r'June 2017 (delivery note and

technical test and acceptance done on 11tl' July 2017 by contract implementation comrnittee. The

vendor issued the wan'anties on 13 Jr-rne 2}lTandPayment made on 14th Septernber 2017 after all

the above requirements had been met.

With regard to sourcing of iBM server infrastructure and KIEMs security monitoring solution

r"rsing direct procurement the Commission used the rnethod pursuant to section 103(2) (d) of the

Public Procurement and Asset Disposal Act,2015 which provides the following:

"the procuring entity, having procured goods, equipment. technology or services from a supplier

or contractor- determines that additional supplies shall be procured from that supplier or

contractor for reasons of standardization or because of the need for compatibility with existing

goods, equipment, technology or services, taking into account the effectiveness of the original

procurement in meeting the needs of the procuring entity, the lirnited size of the proposed

procurement in relation to the originai procurement. the reasonabieness of the price and the

r-rnsuitability of alternatives to the goods or services iu question"

The BVR System in use was acquired by tire Commission in 2012 and holds critical data on the

register of voters. The cun'ent voters register is hosted in IBI/ server infrastructure.

\\iith regard to auditor's comitiellt on l1u-qatory investment the Cornmission r.r'ouid like to

lespond as fbllon's:-

Tire Commission was not only acquiring the IBN4 security solution for the 8'l'Augr-rst 2017

General Election support but aiso to secure its internal systems and netw'ork which are used in

the clay to day operations of the Commission's mandate including the elections as indicated in

the IBM terms of reference.

lleporr on rhe Exanination ofthe Report ofthe Auditor Genera! for the Finonciol Statementsfor the lndependent Electoral Bounclaries
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The BVR system runs on IBM servers, IBM conducted an assessment whicir showed that the
maintenance of the servers were out of war-rant),. Tire assessment repoft indicated that the
slrppofi was critical.
The provision of IBM Server Infrastructure and KIEMS security monitoring solution contract
included the following: -

a. Maintenance of tire BVR server's infi'astructure. Tiris was deiivered befole the election as

per attached IBM Maintenance report.
b. Security Operation center was used during the 8/8/2017 GE as per iBM sign off Report
c. Supply of other security monitoring solutions for the GE

Deliverable item number (c) above was not implemented because IBM terminated the contract
on 9th October' 2017. All the unverified deliverables i.e. item (a) to (i) in the audit query fall
under this deliverable.

The Commission undertook a joint verification exercise with IBM on June 2018 to determine the
value of the work done up to the point of termination for discharge of liability if any.Following
tl,is exercise IBM have delivered as shown in the table below;

4i 8,568.51

46,3 gg.gg

a

LItr SOL{JTION QTY

PRICE
SCI{EDULE
(INCL
16%VAT)

DEMAND
LETTER(INCL
16%vAT)

PENDING

1

Supply and installation of
tire security information
and event management

solution (SIEM)-qradar'

2 6i 5,569.51 197,000.00

)
Supply and Installation of
a Vulnerability and patch

management solution.
2 30,244.39 30,000.00 244.39

3

Provision of Cyber
Security Operations
Center (CSOC)

1 720,2r4.86 689,500.00 30,714.96

Supply and Installation of
the Web Application
Firewall (WAF)

2 193,3 gg.gg 147,000.00

Reporl on the Examinalion of tlte- Reporr oJthe Auditor Generalfor the Financial Statenentsfor the lndependent Elecrora! Botmdaries
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D

SOLUTION QTY

PR"ICE

SCHEDULE
(INCL
76'hVAT)

DEMAND
LETTER(INCI,
i6%vAT)

PENDING

Supply and Installation of
the Next Generation

Firewalls

iT 85,578.90 2,900.00 82,678.90

Supply and Installation of
the Unified Threat

Management (UTM) &.

Email Security soiution.

2 304.427.07 264,000.00 40.427.07

Supply and Installation of
Haldware Servers

2 197.767 .24 149,000.00 48,767.24

11.

SOC servlces:

Implementation services

and Project Management

Services

2 770.160.25 394,000.00 376,160.25

Maintenance and Support

Services for the BVR
SCTVETS

LOT 1 90. i 33.28 62.300.00 127 ^833.28

TOTAL 4,351,743.32 1,935,700.00 2,416,043.32

7

o

#

10

14.

t1l

ll

The $800,000 lvas mandatory payn'Ient upon execution of the contract.

The IBM deliverables are totaiing to S 1,935,700.00 according to tl'reir demand based on

the joint verification exercise between IBM arrd IEBC. However. the Cornmission is in

the process of validating the termination process in accordance witl-r the terms of the

contract u,hich carries r,vith it penaities and surcharges and shali be applied accord.ingly

before the pa,vment of the balances.

The Commission confirms that a numbei' of deiiverables have been installed and are in

use in the daily operations in supporting the technology and security of the Commission's

operations. For the pending deliverables, which rnainly involves installation,

configuration, and commissioning. the Commission will complete the respective project

delivelables accordingly once the contract settlement process is complete.

I
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With regard to provision of collocation services amounting to Kshs. 28,035,283.68 the
Commission would like to respond as follows: -

The Commission's Datacenter based at Anniversary Towers, 17tl' floor, was commissioned in
2010.Its location, proximity to glound floor, accessibility and environmental conditions are not
ideal for the magnitude of the Commission's operation. Equally the data centre was already
obsolete in all aspects.

This is what informed the Commission's decision to procure co-location services with a modern
data center faciiity for the Commission's day to day operations and elections, and to recruit a
manager to be specifically responsible for this function. The co-location data centre services are
currently in use for the operations of the Commission and will iemain in use for at least the next
5 years.

Witlr regard to investment of Kshs. 273,643,447.00for provision of Oracle Database and Security
the commission would like to provide the following representation: -

The need to procure Oracle database licenses was a requirement for the installation of KIEMS.
Following a review and assessment of the Commission's technoiogy environment and secur.ity
systems by Oracle there 'was need to ensure proper security of the Commission's database
systems tirat utilize the same. The solution procured mainly consisted of the following
deliverables;

a. Tire supply of Oracle Enterprise licenses.

b. Installation of the Oracle enterprise management solution.
c. Installation of Audit vault and Database Firewall.

Ail above deliverables were supplied and used during the GE and FPE, and are currently
installed in the local data Centre. This was confirmed by the KENAO Auditor.s.

Committee Observations and Findings

The Contmittee observed that all above deliverables were supplied and used during the GE and
FPE, and are curently installed in the local data Centre. This was confirmed by the KENAO
Auditors.

Com rnittee ltecomrnen dations

The Commission shor.rld expedite the settlement of all genuine payments due to the suppliers in
order to save the public from incurring additionai costs that would arise from potentialiy
protracted Iegal disputes.

on the Esanination of the Report of the ALrditor General
the yar ended 3dt' June 20I 7

/or the Financial Statementsjor the lndependent Electoral Boundaries
36



a

3.2 Change of Mode of R.esult Transmission trnfrastructure

Although it has been expiained that the technical specifications for new convelged primary and

secondary data centers was to suppolt its electoral technology requirements and other

Commission's iT operations, whose plimary pulpose was to aid transmission of election results

among other ftrnctions. the Commission changed result transmission system to what is casually

referred to as "cloud services".

In the circumstances, it is not possible to confirm the lawfulness and value for money for the

expenditure totaling Kshs.249,i28,933.00 relating to Primary and Secondary Data Centers as

required under Section 68(iXa) and (b) of the Public Finance Management Act. 2012.

Submission by Accounting Officer

The AccoLtnting Officer stated that it was not true that the only primary purpose of tire ser\/ers

was to aid transmissior-r of election results. fhe Comrnission was replacing its aging

iufrastructure as per tire terrns of reference in the corltract provided. The Cornmission has since

migrated ali its servers includin-e results transrnission systems anci data bases into this

initastructure.

Committee Observations and Findings

i. The explanation by the Accounting Officer that the Commissioll \^'as replacing its aging

infiastructure as per the TORs in the contract was unsatisfactory in light of the fact that

the it did not explain the casual change of the resuit transmissioll systern to "cloud

services" and therefore the Committee could not establish the lalvfulness and value for

money for the expenditure totaling Kshs.249,128.933 reiating to Primary and Secondary

Data Centers as required under Section 68(1Xa) and (b) of the Public Finance

Management Act, 2012.

2. The Comrnittee marked the matter was marked as unlesolved

Committee Reco mmendations

Within 6 months of the adoption of this report, pursuant to the provisions of section 38 of
the Public Audit Act, the Office of the Auditor General should conduct a procurenlent

ar.rdit to establish the lawfulness and vaiue fol money for the expenditr.rre totaiing

I(shs.249.128.933 relating to Primar'1,and Secondary Data Centers as required uncier

Section 68(1Xa) and (b) of the Public Finance Management Act.2012.

4.Punchase of oracle database and securitv solution

(i) Background and Award of Contract

t

i.
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Examination of records show that a vendor was instructed through unreferenced. letter dated 13
April, 2017 to offer review and assessment of election technology. The vendor submitted a
report on 3 May, 2017 and on 23 May.2017 the Commission d.eveloped Terms of Reference
based on the vendor's recommendations.

The contract for supply and provision of the database and Security solution was awarded thr.ough
dilect procurement to the same vendor at a contract sum of Kshs.273,643,457.00 within three (3)
days starting with tender opening on29 May,2017, evaluated and negotiated on 30 May,2017
and awarded on 31 May, 2017.

(ii) Audit Findings

(a) Unplanned Expenditure
Tlre Commission procured these licenses at Kshs. 273,643,457.00 Examination of records shows
that the ICT department at IEBC requisitioned the purchase of Database Solutions and Licenses
at a cost of Kshs. 80,000,000.00 There appears to have been an excess expenditure of
Kshs.193.643,457 .00

Submission by Accounting Officer

The Accounting Officer stated that with regai'd to supply and provisiop of the database anci
security solution using direct procuren-Ient the Commission used the method pursuant to section
i 03(2) (a) of the Public Procurement and Disposal Act, 20i5 which provides the foiiowing: -

"the goods, worl<s or services are available onlyfront a particular nrpplier or contractor, or a
particular supplier or contractor has exclusive rights inrespect of the goods, worlcs or services,
and no reasonable alternative or subltitute exists"

The IEBC voters' registration data is hosted in an Oracle database piatform. Oracie is the oniy
service provider for oracle licenses for database and related services.

The User directorate requisitioned for the purchase of Oracle licenses at an estimated cost of
Ksh. 80,000,000.00. The Commission had plarured to only procure the Oracie licenses. However,
KPMG Audit report provided insight on the status of the database of register of voters which
informed the need for the leview and assessment of the Commission's technology. Oracle
tecirnologies were in this regard engaged to undertake the review.

After a review and assessment of tire Cornrnission's technology, it became clear that the extra
funds were required to pulchase Oracle database and security solution to adeqllately address the
gaps identified. This required additional funding which was then sought in the 2017/21ft

nancial year to bridge the budget gap and the same approved by the Natiolal Treasury on 30tl
ugust 20i 7

on lhe E^-aD,ination o/the Report
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The Commission further. reviewed its procurement plan which was approved by the Accounting
Officer to t-acilitate the procurement of the oracle database and secr.rrity solution. lt shor-rld be

noted that, no procurement process can be initiated before budget avai1abilit1, and approved

pl'ocurement plan in IFMIS.

Committee Observations and Findings

1. The Commission had planned to only procure the Oracie licenses.

2. The KPMG Audit Repolt on the status of the database of register of voters inforrned the

need for the review and assessment of the Commission's technology and consequentiy.

additionai funds to the tune of Kshs.193.643.457 were incurred to puichase the Oracle

database and security solution to adequately address the gaps identified.

3. The matter was marked as resolved.

Cornrnittee Recommendations

1. Accounting Officers should always ensure that all applicable accountin-9 and financial

controls, systems, standards, iaws and procedures ale followed when procuring of goods

and services as provided for in Article 229 (4)(h) of the Constitution and section 68(2Xe)

of the Public Finance Management Act, 2012.

(b) Audit Verification

An audit verification revealed that the Database had been installed at IEBC but anotiter

colltractor had not installed the Results Transmission System (RTS) application and the veildor

had not impiemented the Reai Application Cluster (RAC) for the Resr"rlts Transmission System

and Database Vault.

Submission by Accounting Officer

He Accounting Officer stated that it was true that the vendor had not installed the Results

Transmission System (RTS) application in the local environment due to time and technical

constraints. However, the installation of Database and RTS r,r,as done on the NTT Cloud based

platform

It was also true that another vendor did not implement the Real Application Cluster (RAC) fbr

the resuit transmission system that allows up to 100 instauces of a single database. The veudor

installed a single database instance of the RTS database for purposes of eiections. However. a

meeting betrveen Oracle and IEBC held on 4th May 2018 agreed on plan to irlplement the RAC.

Ail the milestones for the project have been delivered except for tire irnpiernentation of Reai

Application Cluster (RAC). The cost of RAC has been withheld until the component is fully
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implemented. Furlher, the Commission has not made all the payments and wiil only pay when all
milestones are satisfactorily achieved.

All tlie other Oracle database deliverables were irnplemented as expected and the system was
opelational and functionai. This was confirmed by the auditor general. The Inspection and
Acceptance cerlificates are available for audit i-eview.

Committee Observations and Findings

1. The Commission must ensure that Oracle fuliy performs its part of the contract.

2. The Commission should ensure independent assessment of ICT requirements to avoid
potential conflict of interest in cases such as IBM and Oracle.

3. The process of procuring Oracle was full of intrigues and must be investigated to
establish who brought Oracle to the Commission in the first place.

Corn mittee Recomrnen dations

1. The Commission should expedite the settlement of all genuine payments due to the
suppliels in order to save the public from incurring additional costs that would arise from
potentialiy protracted legai disputes.

2. Within six months of the adoption of this report, the Cabinet Secretary to the National
Treasury must ensure that the Accounting Officer of the Commission adheres to
recommendation uirder paragraph 1 and report to Parliarnent.

5.Procurernent of co-location services for data centre and disaster recoverv site

Audit of contract of procurement of Co-Location Services for Data Centre and Disaster
Recovery Site revealed unsatisfactory matters as foliows:

Award of Contract to Un-Prequalified Bidder

The Commission through letters Ref IEBC/ADM111|S dated 22 August 2016 and Ref. No.
IEBC/ADM/5/18 dated 22 August 2016 addressed to Kenya Revenue Authority and Capital

arkets Authority respectively requested for names and contacts of various service providers
positively responded to their tender for provision of data center co-location services.

response, the two (2) agencies provided the required information through letters Reference
o. CMA/PROC1L/063 dated 29 August 2016 and Ref No. KRA/5/1003/44 dated 7 September
16
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Horvever, in unclear circumstances, the tender evaluation committee recommended tire arvard of
the contract to a firm which was not listeci in responses, therefbre. could not provide set'vice for
Co-iocation Services for Data Centre and Disaster Recoverv Site at a tender sum of Kshs.

23.111.083.68.

Fr-irther. tlre contract was again varied by'' Kshs.4-924,2A0.00 and aw'arded to the tirm at Kshs.

28.035,283.68 for which no explanation has been provideci.

We reiterate the eallier recommendation that these expenditures unless implementeci jr"rdiciousii,

tbr on-going back up anri data centre infiastructure, could lead to nugatory investment.

Submission by Accotinting Officer

The Accounting Officer stated that the Commission noted that the issue of Collocation o1'

Secondary site is a security issue from risk management point of view. According to best

practices, the 'hot site facility' for an organization sirould not be known. ln accorciance vvith the

above assertion. The Commission wrote to the CMA and KRA as part of knorviedge sharing

plocess which did not form tire basis for the procurernent of collocation services.

From their responses, the Commission noted that the firms that had expressed interest in their
tenders were not owners of the collocation facilities but were only sub dealers. It is worth noting
that the process above was not meant to prequaliff any company to the Commission.

The Commission used restricted tendering method pursuant to section 102(a) and (c) of PPAD

Act. 20i5 and Section 5 ( ) of PPD Regulations 2006 to engage M/s Telkom which was totally
diffelent fiom the listing oi firms provided by the CMA and KRA. Attach approval for use of
restricteci tender.

hi the evaluation report the Evaiuation Conrmittee noted that tire bidcler had provicieci

connectivit,r- and replicaticn links as options at a cost of Kshs.4.924.200.00 The evaluation

committee fufther noted replication link as a necessary requirement for the two Coliocations sites

to work. The professionai opinion dated 16'l'Ma,r- 2017. paragraph 4.4. noted importance of
replication links and recommended awarci of the same. This was approved by the Accounting

Officer on 17'l' May 20i7. Attached are the Evaluation Reports and the Protbssional Opinion.

In regard to nugatory investment. the Commission has since migrated all its hardware sel'vers

and database systems to the co-location sites and the sites are optimally being utilized for the

intended pulpose.

Comtnission for the year ended 3dt' June 20 I 7
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Committee Observations and Findings

1. The variatiott of Kshs.4,924,200.00 arose from an evaluation repofi by the Evaluation
Committee which determined that the connectivity and replication links as a necessary
requirement for the two Collocations sites to work.

2. In regard to nugatory investment, the Commission has since migrated all its hardware
servers and database systems to the co-location sites and the sites are optimally being
utiiized fol the intended plupose.

3. There appears to be a systematic challenge in the modei employed in planning and
evaluating its "needs assessments" for various plojects at the Cornmission.

Committee Recommendations

1. Pursuant to the recommendation by the Auditor General, the Commission should ensure
that the Data Centle is fully operational in orcier to obtain value for money.

2- The Commission should carry out another needs assessment to establish if the services
from IBM are required, if so, act accordingiy.

6.Supply and Delivery of Ballot Papers for Elections, Statutory Declaration Forms and The
Register of Voters

Althorigh records show that the contract was awarded through open tender, restricted tepdering
and later direct procurement, the Commission has not provided letters of notification and
contract documents for all the three (3) diffelent rnethods of procurement awarding the sarne
contract.

Further, records show double payment of Kshs.2O,484,474.00 through invoice No.20l7/1024
and No. 2017/10245 dated 23 October 2017 and24 October 2017 respectively were issued by the
SupplieL for the same service of printing of ballot papers, eiection forms and poll registers for
use during the General Election and Fresh Presidential Election. The Commission explains that

15.500.000.00 has so far been recovered, ieaving a baiance of Kshs.4,9gl,474.0o

bmission by Accounting Officer

Accounting Officer stated that the Commission had provided the above reported documents
its submission to the Auditor General on 3'd July 2018. The documents for open tender,

sti'icted and direct procurernent are available for audit review:

i. Notification of award and the contract documents for the open tender

ott lhe Exantination oJthe Report of the Auditor General.for the Financial Statenrcnts.for the lndependent Electoral Boundaries
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l1 Notification to the bidders of the decision of the Public Procurement Revierv Board
terrninating the procurement process fbr restricted tender

Notification of award and contract documents for the direct procLu'ements

The Accounting Officer stated that it was true that the Commission overpaid the sr-rppiier by Ksh
?0,484,474.00. However. an amount of i5.5m has since been recovered by tire Commission. The
vendor. without concunence of the Commission. retained Ksh 4.5m since the Comntission had

outstanding invoices as fbllows:
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Payment

pending
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pending

Payment
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pending

Payment
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pending
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pending

Payrlent
pending
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pending
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19-
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Cornrnittee Observations and Findings

i. Tile Accounting Officel submitted that the Commission had provided documents relating
to open tender, restricted and direct procurement to Auditor General on 3'd July 2018for
audit review.

2- The Vendor retained Ksh 4.5m since the Commission had outstanding invoices without
concurrence of the Commission

Committee Recommendations

i. The Cornmission should fuliy recover any overpayment made to Al Ghurair for- the
supply of ballot papers and forms.

2. The relevant investigative agencies should investigate the process of procuring ballot
papers and mole oalticularly on claims that the Chairperson of the Commission together-
with othels atternpted to influence the award of the tender fo:: ballot papers against tire
procurement procedure.

3. Within six months of the adoption of this report, the Cabinet Secretary to the National
Treasuly must ensure that the Accounting Officer of the Commission adheres to
recommendation under paragraph 1 and reporl to parliament.

4. Within six months of the adoption of this repoft, the investigative agencies must ensure
that they enforce the recommendation under paragraph 2, take appropriate follow-up
action and report to Parliament.

T.supply and Delivery of Ballot Boxes for the Generar Elections

Examination of records shows that the Commission awarded the iowest evaluated contract for
the supply and delivery of i 06,000 ballot boxes for the general elections to an engineering works
contractor at a contract sum of Kshs. 196,100,000.00 (or Kshs.i,g50 per unit).

Change of Contnact Price

Records show that the Commission procured additional 42,927 baliot boxes for. Fresh
Presidential Election at a unit rate of Kshs.2,500.00 instead of Kshs.2,250.00 offered by the
supplier resulting in an excess payment of Kshs. 10,731,750.00.

Fufther, the Commission has not justified change of unit cost from the initial amount of Kshs.
1,850.00 to Kshs. 2,500.00 from the film witirout a validly executed contract. Indications are that
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there was an attempt to vary the contract which has resulted in total excess payment of Kshs
27.902.s50.00.

In addition, a verification undertaken in twenty-eight (28) sampleci counties across the country'
reveaied that thele r.l'as inconsistencies on issued ballot boxes maintained at IEBC warehouse in
Nairobi compared rvith actuai receipts in the field resulting in a variance of f.i01 baiiot boxes

which have not been adequately accounted for.

Submission by Accounting Officer

The vendor, Ms. Belgon Engineering Works Ltd. specializes in fabrication wolks including
fablication of ballot boxes and iicis. Tire firm has previously' supplied the Commission rvitl.r

t'abricated ballot bo;<es and the same used in various elections.

Tlre Cornmission starteci plocurement process under tender 1E8C14412017118 wirere the bidder
quoted a unit price of Kshs.2.250.00 for the additional42,927 ballot boxes fol Fresir Presidential

Election. The notification of'award dated 29tl'september i,vas issued and was accepted by the

Supplier on 2nd Cctober 2017 . However, the supplier expressed inability to nteet the deadline Ibr
26'r'October 2017 election because of time constraints.

On 4tl'October 2017 the supplier held a meeting with the Commission to express his concerns

arrd on s'l'October 2017 be foliow'ed it a letter proposing a way tbru,arc{ which involved a

combination of iocal and internationai production. This involved addition cost ill tel'ms of freight
amounting to USD 302,335.00. The Commission abandoned the tender because of cost

implication and risk related to late delivery. No contract was signed.

The Commission initiated a fi'esh direct procurement which closed on i0'l'October 2017.The
supplier made an offer of Kshs. 2.500 per unit which was awarded. Tire supplier accepted the

award. Contract was signed with the supplier on 17th October 2017 .

The increase in unit price from Kshs. 1,850.00 to Kshs.2,500.00 was occasioned by shorter

delivery timelines required fbr the Fresh Presidential Election than required for the General
F.lection. The supplier's production capacity was not adequate to prodr"rce the required quantity

within less than two w'eeks necessitating deployment of extra resources b,v the suppliers.

It is not true that there rvere inconsistencies of records on issued ballot boxes maintained at the

IEBC warehouse. Attached is Stores Ledger and Ccntroi Card (53) 427668; 860510:860512:
Delii,ery Notes and Supporting Copies of counter leceipt (Si3) No. 5939312 and lssue Voucher
(sl2)

(-omtnissionlor the year entled 301'June 20t7
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Comrnittee Observations and Findings

The Conrmission started procurement process under tender IEBCl44l20l7lI8 where tire
bidder quoted a unit price of Kshs.2,250.00 for the additional 42,927 ballot boxes for
Fresh Presidential Election. However, the supplier expressed inability to meet the

deadline for 26tl'October 2017 election because of time constraints and proposed a design
variation of USD 302,335.00. The Commission terminated the tender.

2. The Commission initiated a fresh direct pl'ocurement and awarded the tender to Ms.
Belgon Engineering Works Ltd at an offer of Kshs. 2,500.00 pel unit.

3. The increase in unit plice fi'om Kshs. 1,850.00 to Kshs.2,500.00 was occasioned by
shorter delivery tirnelines required for the Fresh Presidential Election than required for
the General Election.

4. There appears to be a systematic challenge in the model employed in planning and

evaluating its "needs assessments" for various projects at the Commission.
Com mittee Recommendations

The Commission should establish fi'amework contracts with more than one supplier so

that it is not ireld hostage when it comes to pricing with the aim of ensudng that resources

of the Comniission are use in a rvay that is effective, efficient and economical pursuant to
the provisions of section 68(1)(b) of Public Finance Management Act, 2012.

8.Supply and delivery of badges

Examination of records show that the Commission awarded a contract for the supply and
delivery of 550,381 badges on 20 March, 2017 to a construction company at a contract sum of
Kshs. 44,030,480.00.

Audit Findings

(a) Alteration of Contract Price Schedutre

Examination of the Form of tender revealed interlineations on quantity, unit cost and the total
price figures show that the initial contract amount was Kshs.9,554,370.0A, however, it was later
cancelled and changed to Kshs.44,030,480.00 for the supply of 550,381 badges. No satisfactory
explanation was provided for change resulting in excess payment of Kshs.34,476,110.00 whose
value and authorization cannot be confirmed in accordance with Section 68(1)(a) and (b) of the
Public Finance Management Act, 2012.

o.[rhe Auditor General for the Finoncial Srttlenents/or the lndependenr Electoral Boundartes
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Submission by counting Officer

The Accounting Officer stated that it was true that there was alteration on the form of tender in
the bid document. However. the alterations were made by the bidder before submitting the bid
documents and the same ciui1, counter signed.

From the tender opening minutes and register. the quoted price tender sum of Ksh.44.030,480 is

consistent w'ith the form of tender amount. The qr-rantities were aiso consistent with the
addendum to the tender adveft. Find attached tender opening register. tender opening minutes.
form of tender IEBC/31120i6-2A17 page 33 and 35 of the bid document and the notice of the
addendum to the tender.

Cornmittee Observations and Findings

The initial expianation of the Accounting Officer was not satisfactory to the extent that it
did not expound on the reasons that informed the alterations that were made by the bidder
before submitting the bid documents resulting in excess payrnent of Ksirs.34,476.110.00
whose value and authorization cannot be confirrned in accordance rvith Section 68(1)(a)
and (b) of the Pubiic Finance Managem0ent Act, 2012 and section 54 (2) of the Public
Procurement and Asset Disposal Act,2015.

2. Flowever. u,hen the suppiier was subsequentiy invited to give evidence before the

Committee, he was able to justify the changes on the bid documents to the satisfaction of
the Cornmittee.

Connmittee Recornmendations

Accounting Offlcers must always be guided by the Average Price List published by

the Public Procurement Regulatory Authority that is designed to assist all Heads of
Procr-rring Entities. Accounting Off-rcers and all public officiais invoh,ed in the

procurement function with the necessary information to comply with the afolesaid

legai requirement and in turn deliver vaiue for money in the public service and

compl,v with section 5aQ) of PPAD,2015 that proscribes all transactions by public

officiais in r,r,hich standarci goods. works and services are procured at uueasonabl,u-

inflated plices.

Within tit'ee months of tabling of this Report, the Public Procurernent Reguiator-v

Authority rnust publish an updated Average Price List in light of the fact that the last

A\/erage Price iist was published pursuant to the provisions of section 30 of the Public

Procurement anci Disposal Act, 2005.
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(b) Variation of Contract Price

Ftrrther. the Commission varied quantities of badges and procured, 712.997 additional badges
fi'onr the same slrpplier at Kshs.57,038,160.00 resulting in variation of contract pr.ice by 130%
contrary to Section 139 (6) of the Public Procurement and Asset Disposal Act, 2015.

Submission by Accounting Officer

The Accounting Officer stated that it was not true that there was price variation of the badges by
1300 , rather the first contract relating to tender no. IEBC/3112016-2017 was awarded to Ms.
Talyani Construction and General Suppiies at unit cost of Kshs.80to supply 550,381 badges and
the second requisition of 712,977 badges was sourced fi'om the same supplier at unit cost of
Kshs.80 through direct procurement as per Accounting Officer approvai dated 26th April 2017.
There was therefore no price variation.

Cornmiffee Observations and Findings

The explanation by the Accounting Officer that it was not true that there was price variation of
the badges by 130%o, rather that there was a variation in the amount to be supplied, that is
550,38i badges under tendel no. IEBC/3I12016-2077 and 712,977 badges under the second
tender was satisfactory.

Committee Recommendations

Accounting Officers must at all times ensure that ail applicable accounting and financial
controis, systems, standards, iaws and procedures are followed when procuring or disposing of
goods and services as provided fol in Section 6s(2Xe) of PFM Act 2012.

Delivery Costs

Although records show that the cost fol'delivery of 550,381 badges to seventeen (17) Regional
offices across the country was included in initiai contract sum of Kshs.44,030,480.00, these
badges u'ere delivered in Nairobi tlu'ough Counter Receipt Number 5982572 on 30 June,20l7.

Submission by Accounting Officer

The Accounting Officer stated that it was true that the supplier did not deliver to the regions as
per the bid document. The Commission wrote to the supplier in June 20i 8 requesting for refund
and also refen'ed the issue to the legal office to institute a recovery proceedings (Annex 28).
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Committee Observations and Findings

The explanation b1, the Accountin_s Officer that the Commission \,vrote to the supplier irr

June 2018 i'eqr-restiug foi'refund and has institLrted a recovery'proceedings as the suppliei

did not deliver to the regions as per the bid document was satisfactory.

2. Horvever. rvhen the supplier, Ms. Tah,ani Constmction and General Supplies. appealeci

befbre the Committee. they submitted that the decision to deliver the badges to a central

Iocation in Nairobi arose from a round-table meeting the Commission had with suppliers

eariier on. No evidence was produced to support this ciaim, though. The supplier furlher

submitted that they had in fact mobilized adequate lo_eistics and were prepared to deliver

the badges to the 17 regional offices before the latter decision was arrived at.

3. Further. the Committee established that tirere w'as no actual costing of the trauspofi

element in the contract for the supply of the badges and, indeed. the Commission's letter

asking for a refund dici not indicate the amo,;nt to be refunded.

Comrnittee Recomrnendations

Within six months of the adoption of the report, the Accounting Officer must table a

report before Parliament indicating the status of proceedings to recover the cost for'

delively of 550.381 badges to seventeen (17) Regional offices across the country from

Ms. Talyani Construrction and General Supplies.

2. The Accounting Officer must at all tiiires ensllre that contracts are lvatel'tight and that anv

decision to var),' any provision of the contract should be in writin_s to avoid creating

loopholes that coLrld iead to r,rnavoidable costly litigation.

(c) Audit Verification

An audit verification undertaken in thirty (30) sampled counties across the country revealed tirat

there were inconsistencies on issued badges maintained at IEBC warehouse in Nairobi compared

with actual receipts in the field resuiting in a variance of 170,298 badges which have not been

accounted for.

In this circumstance. it is not possible to confirm that IEBC procured badges whose total cost is

I(shs. 101.068.640 using a s,vstein that is fair. equitable, transparent. competitive and cost

etfective as requii'ed under Articie 227 (l) of the Constitr"rtion of Kenya" 2010.

Reporr on the Et-aninatiotl oJ'rhe Repori o/ihe Audiior Generalfor the Financiul Statenentslor the lndependent Electoral Boundaries
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Subrnission by Accounting Officer

The Accounting Officer stated that it was not true that there were inconsistencies of records on
issued badges maintained at the IEBC warehouse. He stated that the stores ledger and controi
card (S3) delivery notes and supporting copy of counter receipt (S13) No. 5982572 and issue
vouchers (S12) were attached.

Committee Observations and Findings

1. The submission by the Accounting Officer was insufficient insofar as there was no
explanation offered for a variance of 170,298 badges arising from inconsistencies on
issued badges maintained at IEBC warehouse in Nairobi compared with actual receipts in
the field.

Com mittee Recomrnendations

1. Within thlee months of the adoption of the report, the Auditor General must table a report
before Parliament indicating the findings of the review and verification of the stores
ledger and control card (S3) delivery notes and supporting copy of counter receipt (S13)
No. 5982572 altd issue vouchers (S12).

2. The Commission should employ the use of ICT (Information and Communication
Technologies) to implove on its record management especially in the field.

9.Supply of gas lamp mantles

(i) Irregular Award of Contract
Exanrination of Paragraph 2.24 of Appendix to Instructions ro Tenders MR 9 of the tender-
documettts required that each biddel was expected to submit a sampie in a sealed envelope. The
purporled winning bidder did not submit a sample, therefore, was non-responsive.

Records aiso show that the Commission did not eiiminate the firm from the process, instead
awarded the contract for supplying gas lamp manties to the same firm at Kshs.5,489,000 contrary
to Section 86(1) of the Public Procurement and Asset Disposal Act, 20i 5.

Submission by A.ccounting Officer

The Accounting Officer stated that Ms Matkal Co. itd submitted a sample during the tender
opening which was recorded in the sample register as entry number 25 but was inadvertentiy
omitted in the tender opening Minutes. The bidder therefore was responsive during the
preliminary evaluation stage and all the subsequent evaluation stages as indicated in the tender
evaluation repofts.

o!the Auditor Generalfor the Financial SlatententsJor the lndepenclent Electoral Botorclarieson the
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Cornrnittee Observations and Findings

The submission by the Accountin-e Officer that a sample during the tendel opening which
was recorded in the sample register as entry number 25 but was inadverlently omitted in
the tender opening Minutes was insuificient as no tender opening minutes were submitted
in suppor"t of the submissions.

Committee Recommendations
i. Accounting Officers must at all times ensure that all applicabie accountins and financial

controls. systems, standards. laws and procedures are foliowed when procuring or

disposing of gcods and services as provided for in Section 68(2Xe) of PFM Act 2012.

(ii) Direct Procuremaent

Examination of dccuments has further revealed that tire Commissiorr ordered additional
mantles at Kshs, 10.710.336 through direct procurement.

Submission by l\ccounting Officer

Terrder no. IEBC/I212015117 was a competitive open tender while the second procurement for
fi'esh presidential election 'was a direct procuren'rent duly approved b,v- the Accounting Offlcer as

per section i03(2) (b) anc (d) for purposes of standardization. The Accounting Officer attached

apploval for direct procurement, irotification for award, anci acceptance ietter from the supplier.

Cornmittee Observations and Findings

The Accounting Officer obtained approval fi'om the Commissioners for direct

procurement under section 103 (2Xb) and (d) of PPAD,2012.

Section 103(2) (b) and (d) of PPA.D, 2012 provides:

"(2) A procuring entity may use direct procurenlent if any of the

following are satisfi ed-

(b) due to w'ar. invasion, disolder. natural disaster or there is an

urgent need for the goocis, works or services. and engaging in

tendering proceedings or any other method of procurement

'"vould therefore be impractical. provided that the circumstances

giving rise to the ulgency were neither foreseeable by the

procuring entitl.'nor the lesuit of dilatory conciuct on its part:..

(d) the procuring entity.. iraving procured goods. equipment,

tecirnology or services from a supplier or oontractor. determines

that additional supplies sirall be procured from that sr"rpplier or

ConntissionJor the year endecl 3dt' .lune 20i7
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contractor for reasons of standardization or because of the
need for compatibiiity with existing goods, equipment,
technology or services, taking into account the effectiveness of
the original procurement in meeting the needs of the procuring
entity, the limited size of the proposed procurement in relation to
the original procurement, the reasonableness of the price and the
unsuitability of alternatives to the goods or services in question;,,

The Cornmittee did not receive an explanation on the aspects of standardization that the
Commission relied on for the direct procurement.

Cornmittee Recom m en dations

1. Accounting Officers must at all times ensure that all applicabie accounting and financiai
controls, systems, standards, laws and procedures are followed when procuring or
disposing of goods and services as provided for in Section 6S(2)(e) of PFM Act 2012
and section 103 of the Public Finance Management Act, 2012.

(iii) Audit Verification in the Field
An audit velification undertaken in twenty-nine (29) sampled counties across the country
revealed that there were inconsistencies on issued gas lamp mantles rnaintained at IEBC
warehouse in Nairobi compared with actual receipts in the field resulting in a variance of 66,540
gas lamp mantles which have not been adequately accounted for.

Submission by Accounting Officer

The Accounting Officer stated that it was not true that there were inconsistencies of records on
gas lamp mantles maintained at the IEBC warehouse. Attached is Stores ledger and control card
(53)860860;427635;860604, delivery notes and supporting copies of counter leceipt (St3) No.
5939304 and issue voucher (S12).

Cornrnittee Observations and Findings

1. The submission by the Accounting Officer was insufficient insofar as tirere was no
explanation offered for a variance of 66.540 gas larnp manties arising from
incousistencies on gas iamp manties maintained at IEBC warehouse in Nairobi eompared
r.vith actual receipts in tire field.

Committee Recommendations

1. Within three months of the adoption of the report, the Auditor General must table a report
before Parliament indicating the findings of the review and verification of the Stores
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ledger and control card (S3)860860;427635;860604. delivery notes and slrppol'ting
copies of counter receipt (S13) No. 5%93A4 and issue voucher (S12).

2. The Commission should employ the use of ICT (lnformation and Communication
Tecirnologies) to improve on its record management especially in the field.

9. Supply and delivery of, security seais

Examiuation of records revealed that tender for supplying 3.696.000 security seals was awarded

to acontractor at Kshs.i9.588.800 (or Kshs.5.30 per unit cost) and contract signed on22 March
ZAn.

(i) Audit Findings
Exantiiration of invoices and delivery notes reveaied that the contractor sr"rpplied 2.00i.6C0
securitl,seais valued at l/..shs.i0,608.480 on22 July,2017leaving baiance of 1,694.400 r,alueci at

I'..shs.8.980.32C.

On 4 August,20i7. the Ccmmission ordered 500.000 additional security seals valued at I(shs.

24.500.000 (or Kshs.49 per unit cost) from another contractor through direct procurement.

Although the Commission has explained that the unit prices of seais differ due to the metallic
nature of the iatter, audit verification did not observe any metallic seals as they were of similar
quality.

In unclear circumstances. the Commission did not cancel contract for undelivered security seals

numbering 1,694.4-A0 anci the supplier w'ent ahead to deliver these seals on 19 October,2017
therefore. were not used for the intended purposes.

In the circumstance, it is not possible to confirm that Kshs.44.088.800 was incurred lawfully and

effectively as required under Article 229(6) of the Constitution.

Su brnission by .A.ccounting Officer

The Accounting Officer stated that it was true that the Commission contracted MS Far East to

suppi,," 3,696,0C0 security seais at unit cost of ksh.5.30. It is also true that the same suppliers

supplied 2.00i,600 seals only before the eiection causirrg a deficit of 1,694.400. Security seals

ale ke1,' strategic materials of ri'hich the poiling woulci not pt'oceed r.i,ithout.

fhe Commission did not anticipate that Mis Far East Linrited wor.rld not meet its coutractual

obligation to supply f,.rlly the required seals by 2''d Aiigust 2Ol7 6 clays to the election. To

salvage tlte sitr"ration the Commission resorted to use of direct procurelrent ntethod to avert a

constitutionai crisis that mair have threaten public heaith, r,l,elfare, safet1,, or damage of property.

Report on the Exatnination ofthe Report ofthe Auditor Generalfor the Financial Statenrcnts.for the lndependenr Electoral Boundaries

Conmission.lbr the lear entled 3(lt' June 2017

53



Due to short delivery timelines, change of procurement method and change of specifications the
prices increased fiom Ksh 5.3 to Ksh 49 per unit.

The specifications for the initial order made through open tender was for customized plastic seais
that required rnanufacturing prior to the supply. These are not off-the-shelf seals.

Due to the limited time, the Commission had no alternative but to acquire off-the-shelf seals that
are regularly used and readily available. The Commission therefore changed the specifications
from plastic to wire seals (metal) which cost more. Attached. are revised specifications, direct
procurement approval, evaluation repoft and professional opinion.

It was true that the Commission did not terminate the contract with MS Far East connections.
However, appropriate measures have been taken to terminate the contract.

Tire Contmission has NOT acknowledged the receipt of the seals fi'om MS Far East connections
neither has it paid Ksh i 9,588,800.

Cornmittee Observations and Findings

i. The Suppiier delivered 1,694,400 security seals numbering on 19tl'October,2017 that
were not used for the general election as intended.

2. The explanation by the Accounting Officer that the Comn:ission has taken steps to
temrinate the contract, has not acknowiedgeci the receipt of the seais from MS Far East
connections and has not paid Ksh 19,588,800 was insufficient as it was not accompanieci
with appropriate documentation.

Commiffee Recommendations

Accounting Officers must at all times ensure that ail applicable accounting and financial
controls, systems, standards, laws and procedures are foliorved when procuring or
disposing of goods and services as provided for in Section 68(2)(e) of PFM Act 2Ol2
and section 103 of the Public Finance Management Act, 2An and the public
Procurement and Asset Disposal Act,20l5.

(ii) Audit Verification in the Fietd

An audit verification undertaken in thirty-two (32) sampled counties across the countiy reveals
that there were inconsistencies on issued security seals maintaineci at IEBC warehouse in Nairobi
cotnpared with actuai receipts in the field resulting in a variance of 579.169 u,hich have not bee,
accounted for.

Report on tlv Exaninalrott of the Report o-{the Auditor Oeneral.[or the Financial SnrententsJor the lndepenclent Elecloral Bcuttdaries
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Subrnission by ^Accounting Officer

The Accounting Offrcer stated that not true that there was inconsistencies of records on issued

secr"rrity seals maintained at the IEBC warehouse. Attached is Stores iedger and controi card
(S3), deliver]" notes and supporting copies of counter receipt (Si3) and issue voucher (S12).

Comrnittee Observations and Findings

The subinission by tlte Accountin-s Officer was insuffrcient insofar as tilere was no

explanation offered for a variance of 579,169 security seals arising from inconsistencies

on security seals maintained at IEBC warehouse in Nairobi compared with actual receipts

in the fieid.

Committee R econnmendations

Within three montirs of the adoption of the report, the Auditor General must table a repoft

before Parliament indicating the findings of the review and verification of the Stores

iedger and contloi carci (S3), deiivery notes and supporling copies of counter receipt
(S13) and issue voucher (Si2).

2. The Commission should eraploy the use of ICT (lnformation and Communication

Technologies) to improve on its record management especially in the fieid.

3. The Commission shouid award contracts to only reliabie suppliers

4. The Commission shouid consider blacklisting M/s Far East Limited for non-deiivery

x1. Supply, Delivery, [rastallation Implementation and Cornmissioning of Wide Area

Nefrvonk in Two I{undred and Ninety (290) Nerv Locations, Eighteen (18) Existing

Sites and Provision of'Dedicated Internet Services

(i) Award of Ccntract

The tender for suppiy, delivery, installation. implementation and commissioning of Wide Area

Network (WAN) in tr,vo hundled and ninet,v (290) new iocations, eighteen (18) existing sites and

provision of dedicated intemet services r,vas advertised in the three locai dailies and the

Cornmission r,vebsite on 16'h January. 2017. Bids appear to irave been evaluated and the contract

was awarded to a firm at Kshs. 128.472,393 on i 0 Aprii 2017 for a three-year contract period.

llcport on the Examinatiort ofthe Report ofthe .Auditor Generalfor rhe Financial Statenenls/or the lndepenclent Electoral Boatdaries
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(ii) Audit trnspection

(a) Test of Internet Network

Although Paragraph 6.5.1 of the contract document requires that the Commission shall inspect
ancl/or test the services to confirm their conformity to the contl'act specification, records appear

to indicate that internet selvices were never tested despite the fact that the commission has paid
Kshs.117,965,958 (or 90%o of the contract price) through palrrtent voucher number 1832 and

4098 both dated 30 June 2017.

Submission by Accounting Of,ficer

The Accounting Officer stated that it was not true that the internet services were never tested to
confirm their conformity to the contract specifications. The Implementation of the WAN project
had several rnilestones which included instaliation, testing and commissioning of the 308
LAN/WAN sites.

Each of the 308 sites were tested separately, as per the attached WAN/LAN project Sign-offs
which included confirmation of physical installation, equipment's delivered and internet services
installed. After the sign off of the project, the sites were transitioned to operations mode for the

routine suppoft.

Comrnittee Observations and Findings

The explanation of the Accounting Officer that each of the 308 sites were tested

separately and the documentation submitted, that is, WAN/LAN project Sign-offs which
inciuded confirmation of physical installation, equipment's delivered and internet
services instalied are satisfactory and shouid have been availed to the Auditor General
pursuant to the piovisions of section 68(2)(n) of the Public Finance Management Act,
2012.

Cornmittee R.eco rnmen dations

1. Accouirting Officers must at all times ensure that they provide the Auditor General's
office where relevant, with any infonnation it may require to fulfill its functions as

provided for in Section 68(2Xn) of the PFM Act 2012.

(b) Audit Verification of Internet Services

Verification of internet networks in thirty-five (35) counties inciicates that Wide Area Network
(wAN) which was supposed to be installed in constituency offices were not working. It appears
that IEBC did not take adequate measures to assure the requisite service level expectations.

on the Es:amination qf the Report of the Auditor General .[or the Financial Statentents
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Even thou-Qh this was not part of the contiact. a further test on telephone cominunication systeur
at tire regioiral offices aiso revealeri that they were not u,orking.

Subrnission b;r -Aecounting Offr cer

The Accor:nting Officer statecl that the internet service was instailed in ali the 290 constituency
offices. This u,as verifie<i anC ccnfirmed by the KENAO auditors in the sampled counties. fhe
installation and commissioning was signed off and the sites were transitioneci to operations mode
for the routine suppol't.

It was important to note that intemet availability can be affected by downtime fi'om time to time
and when it happens, it is resolved through the supporl and SLA provisions.Any issues of
reliabiiity and avaiiabiiit.v of the services at the field offices are handled through the incidence
management procedures on a da,v to day basis.

In the run up to 20i7 General elections, the Cornmission managed to register over 14.000

candidates to contest for various elective positions using the Candidate Registration Management

System which was accesseci thi'ough this Wide Area Networl<.

The Telephone Cornmunicaticn system was not part of the LAN/WAN project. The telephones
in the 17 former re-eional offices and nationai wareirouse \,vere installed in 2012 and are all in
operation

Committee Observatioas and Findings

Tire explanatioir of the Acccunting Officer and documentation sLrbmitted in support that

intelnet avaiiabilitl,' can be affected by downtime from time to tirne and when it happens.

it is resolved through the support and SLA provisions anci that any issues of reiiabilitl'
and availability of the services at the field offices are handled til'ough the incidence

managen'ient proceCures on a day to day basis was reasonable.

2. The explanation of the Accounting Officer that the Telephone Commuirication s)-stem

r,vas not part oithe LAN/WAN project and that the telephones in the 17 former regionai

olfices and naiional r,varehouse were installed in 2012 and are all in operation, w'as

irisufficient insofar as no documents were submitted in support of the explanation and the

explanation did not allege that the telephones were working.

Committee Recomrnendations

1,. Within six rnonths of tabling of this repofi. the Auditor-Generai should undertake a

comprehensive performance audit to evaiuate. whether there was value for money in the

Report on the Exontinatiotr o/ the Repori oj the iluditor General for tlrc Fitruncial Stotetilents lor the lnclependent Electoral Bounclaries
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procurement of internet services valued at Kshs.117,965,958 (or 90% of the contract
price) through payment voucher number 1832 and 4098 both dated 30.Tune 2017 and

submit the report to Pariiament for tabling and debate.

2. Accounting Officers must at all times ensure that all applicabie accounting and financial
controls, systerns, standards, larvs and procedures are followed .when procuring or
disposing of goods and services as provided for in Section 68(2Xe) of PFivf Act 2012
atrd section i03 of tire Public Procurement and Asset Disposal Act,2015.

l2.Irregular procurement of transport services

(i) Award of Contract
The Commission invited open tenders for provision of transport services during the General
Elections of 2Al7 in all the fofty-seven (47) county offices. The opening anci evaiuation of these
tenders is reported to have been done on the same day in all county offices.

(ii) Audit Findings
Audit verification undertaken in thirty-five counties revealed that the Commission did not have
procurement officers at that time therefore, lacked capacity to procure these transport services at

counties. Therefore, most of the contracts were awarded baseci on predetermined budgetary
ailocation issued from the headquarlers. In the absence of competition and fair award of
contlacts, it is not possible to confirm that expenditure of Kshs.1,142,653,945 was fully
controlled and that the value for money was obtained on transport services as required undei'
Section 68(1Xa) and (b) of The Public Finance Management Act, 2012.

Subrnission by Accounting Officer

The Accounting Officer stated that it was not true that County offices iacx capacity to procure
transport service. The Accounting Officer deiegated the procurement function to the county
electiori Inanagers for purposes of approving procurements within their respective counties.

In addition, the Commission has within its establishment 17 quaiified supply chain assistants
serving all the counties in the field. The Commission had clustered the counties into i7 Regions
of which the available qualified staff provided procurement reiated support services to the
counties under their respective regions. Further, the Commission in sonae instances utilized the
procurement professionais either at the county government or at the district.

Comrnittee Observations and Findings

i. The submission of the Accounting Offrcer that the Cornmission clustered the counties
into 17 Regions supported by 17 Suppiy Chain Assistants and fuither, the Commission ip
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solne instances Lltilized the procr"rrement professionals either at the county' governntent oi
at the ciistrict appeal's t be an admission that the Comrnission did not have procurement
officers at that tirne therefore. lacked capacity to procure these transport services at

counties.

2. The submission tha'r 17 Supply Chain Assistants aided by unspecified courlry
procurement professionals to supet'vise 17 regions of a cluster of counties does not appear
to demonstrate or to confirm that expenditure of Kshs.1 ,142,653.945 was fully controlled
and that the value for money was obtained on trarsporl services as requiled under Section
68(1Xa) and (b) of The Public Finance Management Acr, 2012.

3. Tire Commission appears to have failed in ensuring that all applicabie staffing systems
and standards rryere foiioweci w'hen procuring of human resource services as plovicied lbr
in Section 68(2)(e) of PFM Act 2012 and the Public Procurement and Asset Disposal
Act. 20i 5.

Co irn;nittee Recornm endations

Accounting Cfficers mllst at all times ensure that all applicable staffing systems and

standards are foliowed when procuring of human resource services as provided for in
Section 68(2)(e) cf PFM Act 2012 and the Public Procurement and Asset Disposal Act,
20r5.

l3.Supply'of tsVR krt imfernal batteries

The contract for suppll,' of 8000 BVR kits internai batteries was awarded to a flmr at

Kshs.47,600,000 on 17 January'2017 through restricted tendering method.

However. examinaticn of documents in support of procurement of BVR internal batteries

revealed that batteries were procured. delivereci in the stores but have not been totally utilized tc
date. Management maintains that the batteries are usable and that out of 8.000, 3003 battelies
have been used and expects to use the rest in future. The IEBC should reevaluate usabiiity of the

stock to ensure that expenditure totaling Kshs.47,600,000 rvas effective in accordance with
Section 68(1)(a) and (b) of the Public Finance Management Act, 2012.

Submission by,Accounting Officer

The Accounting Officer stateC that it w'as true that the Comrnission procured 8000 internal

batteries from Circuit Br-rsiness Systems. The supplier delivered the batteries on diverse dates and

the Commission has been issuing them on need to do basis to tire areas wirere there is no existing

power from the national gi'id.

The internai batteries are consumables that are required from time to tirne and continue to be

issued. as is the case cunentiy in the on-going Continuous Voter Registration.

Report on the EA'omination oJthe Report of the iluclitor GeneralJbr tlte Financial StrttementsJbr the lndependent Elecrortil Bount:luries
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It's important to note that these batteries ale internal batteries for laptops whose shelve life on
average is 3 - 5 years. They are therefore used as spare parts for maintenance of office laptops
and as a backup and replacement to field BVR Kits, which are about 10 thousand.

Cornmittee Observations and Findings

1. The explanation by the Accounting Officer that the Commission procured 8000 internal
batteries from Circuit Business Systems which it has been issuing on a "need to do

basis" to the areas where there is no existing power from the national grid was not
sufficient in as fal as it failed to demonstrate that expenditure of financial resources
amounting to Kshs.47,600,000 yas incurred in an effective way pursuant to the
provisions of section 68(1Xa) and (b) of the Public Finance Management Act,2012.

Cornmittee Recomrnendations

1. Within thtee months of adoption of this Report, the Comrnission should reevaluate
usability of the stock to ensure that expenditure totaling Kshs.47,600,000 is effective in
accordance with the provisions of section 68(1Xa) and (b) of the Public Finance
Management Act, 2012 and tabie a report before Parliament.

2. The Commission should ensure there is value for money for the batteries procured for
voter registration.

l4.Provision of strategic communication and integrated media carnpaign consultancy
services

(i). Award of the contract
The Commission awarded the contract for the media campaign consultancy services to a bidder
who had initially quoted Kshs.764, 393,224.00. Prior to the award, two bidders who tied in the
combined score were invited for negotiations as per Section 131(6) of Public Procurement and
Asset Disposal Act,2015. The Commission eventually entereci into the contract on 27 July 2017
for Kshs.350,001,353. The consultant issued invoice No. PD-O1i576 on the same day
ciemanding payrnent of Kshs.105, 001 ,724.00. The invoice amount was paid through voucher
No. 155 on I September, 2017. The contract required 30o/o payment on pi'ovision of an inception
report.

(ii). Payment before confirrnation of Delivery of Services
The contract inspection and acceptance repoft avaiied for audit verification v.,as dated November,
2017 indicating that the payment was made before the confirmation of delivery of services. The
Commission provided a revised media plan which indicated a media campaign that was
concentrated over three weeks (24 July to 13 August 2017).
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(iii). Cost of Productio;r of Digitai hifomercials
The records of the negotiations between the Commission and the two bidders invited for
negotiations indicate that it would not be necessary to produce different infomelcials for online /
di,eital platforms. The same infomerciais produced for television wouid be the ones to be placed
in the online piatforms: you t'rbe. twitter. facebook. integlal. eskimi. ghafla, tuko among others.
Hor,vever. management explained that the infomelcials on TV were different from online
infomercials. The ccntract sum included an amount of l(shs.i3,154.161.00 beiug cost of
producing infomercials for ciigitai piationns. No satisfactory expianatiori was provided i,i4ry this
was the case.

Subrnission [:y Accounting Officer

The Accounting Cfficer stateci that the inception reporl w'as the first miiestone which entailed tire
preparation and submission of'the strategic media plan. The revised media pian was completed
arrd sr.rbmitted oi'r 27t;'.iuiv 2017. The Do1,nlgr, of Kshs. i05.0Ci.124.A0 made on 1 September.
201 7 w'as in fr-iifliiment of the ciause 6.4 of the conti'act to tender no. IEBCi4 512016-2017 .

It r,vas true that the contract inspection and acceptance repofi was dated November, 2017 .

However. the inspection and acceptance report was not the basis of making tire i't installment but
rather it was a project implementation report meant to be used for the subsequent payments.

TheT}ok outstanding baiance wiil only be paid after verification and satisfactory deiivery as per

the contract.

Comrnittee Obsenvations and Findings

i. The expianation of the Accounting Officer that payment of Kshs. 105.001,124.00 made

on 1 September, 2017 was in fulfillment of the clause 6.4 of the contract to tender no.

IEBCl45l20l6-2A17 does not appear to eiucidate whether the payment was on provision

ofan inception report.

2. How'ever. the suppiier. Scanad. rvhile appearing befole tlie Committee. was able to
demcnstiaie that ali the kev miiestones as contained in the contract had been rnet in due

tirne.

3. The Committee iurther established that some of these rnilestones were fuifilled ilontirs
aftei'tl,e 2A17 General Elections as was envisaged in the contract.

4. The Comniittee noted 'with satisfaction that the suppiier subrnitted air accounts

reccnciiiaticn statenent to the Comrnission after the first rouird of Presidential Electicu

in2017.
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Committee Recommendations

Within six months of adoption of this Report, the Commission must develop and table
before Parliament a strategic communication and integrated media campaign manual to
be used as a guideline for future election communication requirements by the
Commission.

2. The Commission should expedite the settlement of all genuine payments due to the
supplier in order to save the public from incurring additional costs that would arise from
potentially protracted legal disputes.

l5.Unauthorized notification of awarded contracts

Examination of tendel documents and contracts show that rvinning bidders for tenders amounting
to Kshs,1,217,057,023.67 were notified of their a'"vard by the Head of Procurement instead of the
Accounting Officer contrary to Section 87 (1) of the Public Procurement and Asset Disposai Act.
20t5.

Submission by Accounting Officer

The Accounting Officer stated that it was true that the head of procurement unit signed the

notification of award. The Accounting Officer deiegated the authority to approve the awards
pursuant to section 69(4) of the PPAD Act 201 5.

Committee Observations and Findings

1. The expianation of the Accounting Officer that he delegated rhe authority to applove the
awards pursuant to section 69$) of the PPAD Act 2015 was reasonable. However, the
Committee notes that there was no document tabled in support of the submission that he

delegated authority in writing.

Committee Recommendations

1. Accounting Officers must at all times ensure that they provide the Auditor Generai's
office where relevant, with any information it may require to falfill its functions as

provided for in Section 68(2Xn) of the PFM Act 2012.

lS.Failure to provide perfornnance seeurity

Examination of records further show that tenders amounting to Kshs.4,3 72,046,372 were not
supported by the relevani performance security of 10% of the ccntract price contrary to Section
142 (l) of the Public Procurement and Asset Disposal Act, 2015.
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Subrnission by Accounting Officer

For Fresh Presidentiai Eiections, the Commission used suppliers for the GE who had performed
satisfactorill,'. Suppiier payments ',arill only be made upon satisfactory performance is confirmed

Procedures have been put in piace to require performance guarantees before signing of contracts
in future to strengthen ccntrols around performance security.

Committee Ol:servaticms and Findings

The explana.tion of tne Accounting Cfficer tirat the Commission r-rsed suppliers for the

GE who had peformeci satisfactorill, ry3, inadequate to explain the Cornmission's failure
to comply,' with the piovisions cf Section 142 (1) of the Public Procurement and Asset
Disposal Act,2C15 to a'warci tenciers amoLulting to I(shs.4.312.046-372 r,r,ithout support oi'
the ieievant perforrnance securiti, of 1A% of the contract price.

Committee R ecomrneiaciations

Accountin,g Officers must at ali times erlsure that all applicable accounting and flnanciai
controls. systei-ns, standards. laws and procedures are followed when procuring or
disposing of goods and services as provided for in Section 68(2)(e) of PFM Act 2012
and section i03 of the Public Procurement and Asset Disposal Act, 2015.

2. Within til'ee months of the adoption of this report- the Commission must table belbre

Pariiament procedures that have been put in piace to ensure performance _qLrarantees

before signing of contracts pursuant to the provisions of section 142 (1) of the Public

Procurement and Asset Disposal Act. 2015.

17.tr-lndisclosed Court Awards to the Conamission

Audit examinaticn cf Cocuments for various court cases revealed that the court awarded

Kshs.66,300,000.00 to the Commission due to various court petitions during the financial year

2015 - 2016. Horlevei. iio evidence has been orovided for audit to shorv that dues have been

coliected irom the respeciive iegal firms. Further. the dues have not been disciosed as receivable

in the finaricial statenients. The receivables from non-exchange transactiorls balance of
Kshs.1.403.7E4.0CC.00 is. tiiei'eibre^ not fairiv stateci in the financial statements.

Subrnission by r\ccounting O'fficer
The Commission has endeavored to recovel' costs awarded in its favor from the various

petitioners. This entaiis filing bills of costs against persons adjudged b), the Court to be liable to

pay costs. This is hcr,vever hailpered by the fact that taxation of costs in court takes a while to
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process. Recovery of costs is dependent on successfully securing cenificates fi.orn taxing officers
in Courl followed by appropriate execution proceedings.

Fufther, sorne petitions were fiIed by indigent litigants acting as sllrogates for politicians out to
cushion themselves against award of costs. Recovery of costs tirus becomes a challelgilg
endeavor.

Where the Cornmission has been awarded costs, and the same has not been taxed, it cannot
therefore, indicate the exact amounts awarded. It can only indicate that an order for costs has
been made in its favour.

The Commission had previously written to the law firms which represented the Commission on
those matters on 28'1' May 2015,10'h February 2016 and,28th November 2017 asking for an
update on the process ofrecovery ofthe costs. Copies ofcorrespondences attached.

The Commission has since recovered costs in Kakamega Petition No. 7 of 2013-Arthur Kibira
Apungu vs IEBC & Another for Kshs.300,000/- and in Machakos Petition No.5 of 20i3-par1y of
independent candidate vs IEBC for Kshs. 2,225,0761-.

On the issue of disclosure in the financial statements as receivables, the Commission made a
disclosure on court awards under Note 23 Contingent Assets and Liabiiities (Page 32) of the
revised/audited fi nanciai statements.

Committee Obserwations and Findings

l. The Comrnission has recovered costs in Kaka:nega Petition No. 7 of 20i3-Arthur Kibira
Apungu vs IEBC & Another for Kshs.300,000.00 and in Machakos Petition No.6 of
2013-Party of Independent candidate vs iEBC for Kshs. 2,225,a761-.

2. The explanation by the Accounting Officer that the pi'ocess of recovery of costs is
dependent on successfully securing certificates from taxing officers in Court followed by
appropriate execution proceedings which is a lengthy process is reasonabie.

Committee Recornmendations

Within 6 months of the adoption of this report, the Commission rnust tabie a report before
Parliament detailing the status of recovery of costs.
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18. EZR,A. CHILOBA SIJtsN,{ISSION

Mr. Ezra Chiioba started by'' stating that it was his pieasure to appear before the Comrnittee. He

stated that he ieceived the committee's letter of invitation in rvhich it requested that he appears

betbre the cor:rmittee io -.ired more iight on niatters reiating to the r\r-rditor General's report on

2416-2017 financial siaternent of Lldependent Electorai and Boundaries Cornmission (tlie
Commission). The invitation lettei' expressly' stated that he haci been adverseiy mentioned. He

supposed. by some of his former colleagues who have already appeared before the committee.

The letter however. was siient on the specific areas for rvhich his responses were required.

He was pleaseci that with the cpportunity, he would be able to ciarify and set the record straight

on concerns relating the Commission's financial management in the period under review. He did

so, first. as the Accountiirg Cificer at the time, and second. as a citizen concerned about tlie

effectiveness anci the efficienc;, in the pubiic service. He had the privilege to serve in different
capacity in both iccal anc internationai public sector organizations. He n-lentioned that ali
through his career, he had been describeci by iiis feilow coileagues and acquaintances as a
distinguished prof'essional. dedicated to excellence and committed to integrity.

He stated that he joined the Commission in February 2015 at the age of 37 through a very

competitive process led b"".' Pr,vC. Kno'win-e what this appointment meant fol his career and life in
general, he set out to make a difference. Every time he reflects on his tenure in his capacity of
the Chief Executive Officer (CEO) of the Commission. he can say without fear of contradiction

that they'did w'eii despite tire Cifficulties experienced.

LIe rroted that tire;v i:ave iisteneci to narratives tirat are largeiy shaped by what he rnay refer to as

"strategic misrepresentaiion" about the financiai maira_gement by the Commission in relation to

the 2017 eiections. Bui the reattifl is that they registereci significant irnprovernents in the

management cf funCs aliocate.J to the Commission relative to previous experiences. He

stated that the Cor:rmittee v,'as inviteci to the opinion by the Auditor Generai. In 2017. the

Cornmissiorl was given "a quatrified opinion." ln 2013, the Commission received an "adverse

opinion." This ,;vas ciespite tl-ie inany ciraiienges experienced ciuring tire procurement of different

goods and services fbr tiie elections. Without r:nderestimating the queries raised by the Auditor

Generai, someone fanailiar u,ith elections in Kenya sirould be asking. how they actually achieved

that.

Under noniral circumstances. it would have been prudent to allow the Accounting Officer to
oversee the audit process and proviCe clarification before any final report is made. However. he

noted that he never haci such a chance. Iie was denied every opportunity io carry out his duties as

the Accountin-e Officer d.uring the audit process. He stated that he has reason to believe that it

was part of tlie scheme to lia.ve a- report that does not reflect the true state of affairs. Having

reviewed the audit queries. i're is certain that each of them could have be expounded and put into

context had tirere been adequate support frorn his office. Today, rve ,,vouid have been iooking at a
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different report. He noted that it had not banished his spirit tc reinain true to self, be forthright
rvith facts, and above all, be cailed to account. And that was why he was theie tliat day.

H stated that he would provide the general context of the expenditure for the period under review
before running through his responses to the specific audit queries. Towards the end, he would
conclude and make solne recommendations on the go'n ernance issues relating to financial
management by the Commission.

The mentioned that the evidence he presented to the committee must be under.stood fi'om tire
point of view that ire had limited access to ail relevant information fol reasons that are in the
public domain. He stated that he was attaching evidence that he was able to access either on his
contputer, or from the Internet, submissions from other witnesses, given by volunteers, and in
some cases, his own recollection and reflection on events.

GENERAL CONTEXT

He stated that:

i) Planning Context: The planning of the 2017 Generai Election starled in 2015 when they
launched a 5-year strategic plan. As a Commission, they had ciaritlt cf purpose of where
they wanted to be in five years' time. They believed that the Commission rvould be a great
institution if it deiivered on three main outcomes; namely; (I) delivering elections that are

fficient, effective and credible; (2) building a respected corporate brand in the provision
of electoral services; and (3) ensuring improved and sustained public confidence and
pcu'ticipation tn the electoral process.

ii) In December 2015, the Cornmission also prepareci and shareci with the country the 2Ol7
election roadn:ap ..t,tth sPecific details of rvhat needed to be cione to ensur-e credible polls.
The activities were accompanied by a budget that was u,ideiy scrutinizecl and eventuaily
approved by Parliament. It rvas their commitment and his in particulai, to apply the
resoulces effectively, efficiently and be accountable to the peopie of Kenya in accordance
with oul Constitution.

iii) The early planning for elections was critical to avoid the pitfails and challenges
experienced in the run-up to the 2013 General Election. Eariy pianning aiso meant early
pl'ocurelnent, early testing of technology, adequate time for training of election officials
and sufficient voter education and public outreach programrne. Upon approval of the
elections budget, as early as juiy 2016, the Commission ccmmenced the procurement
process for critical rnaterials for the elections. This was tlu'ough open tender orocess. They
never planned to procure materials and services through direct or restricted tendering
unless circumstances dictated. As one of his colleagues used to say, *2A17 was the most
planned for elections." those who complain that they were not aware that over 100
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contracts tenCers iA-ere fioated, do not Lindeistand the pianning context of the 2017
elections. But then li'le question r,r,oulC be: u,hy?

iu) PolicS'and Governance Context: while they planned and starled erecution of tire election
progi'amme r,;eii in aC,iance. tv,zo major events hanpened rvitir less than a vear to tlle
electicii. First. Parliament changed the law on elections. in particular. on electoral
technoioul,. vctei' i'e-sistet'. party- rioillinations and limitin-e tire tinrelines related to these

activities.

v) Second. Parliament changed the governance structure of the Commission. A new team of
Commissioners assumeci offi.ce just seven months to the elections. These had far-reaching
impiicatioirs rici just on procurements of goods and services for tire elections, but also

election management in general. Indeed. tire Commission that planned for the election two
years earlier was not the same Con:mission that finall), implemented the election pian. That
was beginning of vihat he refers to as "a con/lict of ,-tstons" in terms of the colporate
Ieadership of tire Ccn:inission.

vi) He noted that he r"'as priviiegeci to w'ork with the two commissions: tlle Issack Hassan

Commission ani. the Chebukati Commission. The two teams were different in terms of:

leaciersirip apploach; uncierstanding the role of commissioners: understanding tire

segregation of i'oies 'oetween cornmissioners and secretariat: understanding the basic

princioies cf strategy ar:d risk management; and understanding the procurement policy in
the public sectoi'. iie wisheci show how these different approaches contributed to soine of
the major audit queries being raised by the Auditor Generai.

vii) He stated that the role of cornniissioners J,-is-a-viz lhat of management on procurement

issues were a source of never ending tensions anci confusion within the olganization. Iir as

tar as ile -uvas concerned. the operaiing policy on pubiic proclrrement is very clear in terrns

of segregation of roies. His experience. however" was that 'uvith tire new Commissioners. it

was difficr-ilt to draw the line between tlieir role and that of the Secretariat leading to

violation of the piincipie of segregation of roles. Today, it is very easy for some of the

Commissioneis tc argue that accorciing to the Priblic Finaircial Manageilent Act (2012)-
'the 

CEC is accoiintabie. While thai is true. it is imporlant that the same Commissioners are

helci to account for what he ccnsiders undue interference in the procurement process.

viii) The Public Financial N,lanagernent Act (2012), the Public Procurement and Assets Disposal

Act (2015) ar:d Article 229 of Coirstitution of Kenya. are very specific on the roies of the

Accounting CfYicer. In a nutsheil, the Accounting Officer is responsible for financial

rnanagement inciuding procurement. The Independent Electoral and Boundaries

Commission Act. 20i i. designates the CEO of the Cornmission as tire Accounting Officer.

Further, every year the Cabinet Secretary in charge of National Treasur,r- designates the

CEO of the Commission as the Accounting Officel in accordance r,vith PFMA (2012).ln

67

('olttnt.s.tion for lhe vur etvied 3(.i' i;r;tc 20 i1



his capacity as the Accounting Officer, the CEO performs very specific duties for which he

or she is accountabie to the people of Kenya tlu'ough parliament. fu{r. Chebukati calls this
" ab s o lut e r e s p ons ib tlity."

ix) In 2009 and2014, the Public Procurement R.eguiatory Authority and the Office of Head of
Public Service issued two circulars respectively in an attenipt to ciarify the roie of the
Management teams and Boards on issues of procurement. The circulars acknowledged the
imcortaut role of boalds in procurement oversight, but they limited that role to approval of
the annuai budgets, approvai of annual procurement pians, and receiving update in the
intplementation of the plans through relevant board committees. V,/ith the principle of
segregation of roles, even the Accounting Officer, performs roles that are very specific.
He/she cannot usurp the powers allocated to specific commirtees set up in accordance with
the procurement law. Indeed, owing to the transition that happened in January 2C17, the
principle of segregation on matter of procurement was the most misunderstood and
misapplied by the Chebukati-led team.

x) InFebruary 2018, the Commissioners andthe CEO were trained on corporate governance
by the experts fi'om tlie Kenya School of Govemrnent. After the training, it was ciear that
the Commission needed to fast-track the development govefirance pclicy documents. In
pafticular, we agreed that rve would deveiop a board charter as a v/ay of aCdressing the
apparent conflict between the roles of Secreta:'iat and the Cor.rmissioners. Unfbrtunately,
as soon as we left the training, a campaign was initiated to get him out of office. He stated
that he was not sure that the board chafter v/as ever de',,eioped. He stated that as the
Committee retreats to reflect on the evidence presented before it, he invites the Committee
to seriously reflect upon the immediate and long-term detriments of the current governance
structure in relation to financial management within the commission.

A. SPECIFIC RESPONSES TO,AUDIT QUEzuES

i) Furchase of KtrEMS Kit.' FIe concuued witir the responses provided by Acting CEO,
Hussein Marjan on the procurement of KIEMS. However, he wished to provide further.
clarifi cation as follows:

a. TIle Auditor General does not make an adverse finding ra,ith regard to the
procurement of KIEMS. He believed that the Auditor highlighted the same in
order to provide iuformation on one of the major procurernents for the
Commission.

b. Further, the Ar-rditor General had not taken any issue with the fact that KIEMS
was put'chased through direct procurement. The issue of direct procurement was
raised in the June 2017 draft report before the raanagement team provided
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ciarificatictis. Accordingly. in tireir tinai report, the moCe of procurement became

a, ncn-issue

c. I-ior,vever, since the issue of direct procurement of KiEMS was extensively
discussed at this Committee, he wished to furlher clarify that the decision to go

for diiect procurement was a collegiate decision supporled at the highest policy
levei oi the Commission. Tire direct procurement was caried out in accordance
'uvith the iar,.i as per the details provided by the Actin-s CEO in his submissions.

d. He had seeil a statement issued by Mr. Chebukati rvhich was misleading and a

misrepresentation of facts. This was unfair to the public and he r,r,ished to put the

record straigc.t. Tlie Commissicn rnet se\/eraily anci it is cn record that direct
pt'ocut:ement for KIEN4S haci been consideleci way before the lreeting of
3l ivfalcl-r. 20i T.lncieed. on 28 February. 2017, when approving <iirect procurement
fcr KiEl.'4S. the intention of the Comraission u,as that Secretariat writes to Safran
expressin-e iirtention to retain their services. In a further meeting held on 1-5

Malch. 2Ci1- after levier,r,ing the status of KIEMS procurement. the Commission
dil'ected Seci'etariat tc lease the equipment with immediate effect. Mr. Chebukati
alsc faiieC to point out that the Coramission held a plenary meeting on 18 March.
24i7. whei'e the decisiorl on an aitemative procurement process was agreed upon.
The fact that some members did not vote for direct procurement of Safran is a
ciassic example of hou, not to conduct a procurement process. The law on

plocrirement provides the procedure of making awards. Once the evaluation
comilittee has maCe a recommendation to award. the Head of Procuremeut
prepares a piofessional opinion on the process, which 

"viil 
guide the Accounting

Officel in approving the award. But in tire case of KIEMS and a uumber of other
procurements. the Cormnission demanded to have the evaluation repons and

professional opinions before the award of contracts. Given this situation. He

stated that he kept wondering and sometimes loudly:

Vv'hen Plenary votes on an ettalttation committee report, is il not converting

iiself in{o an evaiuation contmittee?

rry'hut itappert:; if the malority ntembers o/'Plenary vote ctgcinst lhe av,ard as

i'ecoinruendet{ the b.., evalttaiion contntitiee can the Accounting O.f/icer re.iect

such a ciecision'/

o 't'/hat if lhere ''uere external inleresls seeking to inJluence the avvcu'd o.f the

i.ender through P lenary?

e. iie lecaiieci that one of the biciders made a case for leasing equipment that had

previously been used elsewhere. Under tire request by the Chailman, Smaftmatic
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made their pitch to a few Comrnissioners, the ICT team and himseif. In a

sr-rbsequent plenaly meeting, the Commission adopted a resolution to lease the

system from the company even r.vhen the prcposal by Management team was to
upgrade some BVR kits to be used for the mandatory May 101h votel verification
exercise. (Plenary Mitzutes).

After the Commission cancelled the KIEMS ooen tencler and resolved to contract
Safran through direct procurement, Smartmatic wi'ote to the Commission detailing
how they had a better offer than Safran. The letter was received 2 days before the

contract between the Commission and Saflan. He stated that he had reason to

believe that the Smartmatic's push had something to do ',,rrith the voting on 31

March, 2017. The decision to go for direct procurernent must always be anchored

in law; there are conditions precedent inciuding ut'gency, technological
compatibilit5,, tlu,rdurciization, to jr-rst mention a feu,, that must be fi:lfilled. Srhile
Smartmatic could have offered tire leasing option. it was ciearihat Smartmatic's
offer rnas not favoured by the context we lvere rvork-ir:g in.

i.i) The Auditor's repoft lists additional items that were puicirased for Fresh Presidentiai
Election as shown below:

Total ($)

46,770

2,494,639

4,187,040

508,205

Total in Kshs. (at rate of 94.84) 856,,254,499

iii) He mentioned that he 'rook note that the Auditor Geneial has not made adverse finding on
the pulchase of additionai items. Further, the Conimission has not provided a rvritten
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Descripttott Qwantity Untt price {$)

Morpho tablets 1 500 542.66 81 3,990

Rugged rubber protection i3.412000 26,820

Protective carrying casing 3000 !5.57

Power banks s000 29.76 148,800

Training 1 2,494,639

Election day technical support 1 4,787,040

Logistics, storage, warehousing 1 508,205

Ten TB of data consumption on pubiic portal i0 2,535 25,350

Backup infrastructure (cloud service) 1 716,857 776,857

Total in $ 9,029,4'1.1
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response on the same. He beiieved the Acting CEO should respond adequately as well.
That said. the Commission made these additional purchases for a number of justifiable
reasons as foliows:

,q. A sigirificant nuniber of KIEMS Kits were locked in various warehouses (Ernbu.

Kirinyaga. and Marsabit) folloiving a coufc order for preservation of Election
materiais: and some rvere replacement kits for those that rvele fauity after the

8/8t20\7 GE.

h. AiCitionai Poi,ver banks vrere ordered for remote polling stations that did not have

aciequate electricit;v as a iisk mitigation measure fbllowing the 8/8/i7 experience.

i. aciditic'nat training was necessitated by' the mociification of the system lbllou,ing
tne Supreme Couit rr-riing or il9l20i7 and the f'act tl'lat tl'le system had been
rnodified.

.i Eiecticn supiloit 'vtias enhanced based on the experience on 818127 GE. The
suppcfi movei frotn the 47 counties to 290 ccnstituencies. Tl-re requirement fbr'

io-sistics. stol'age anci warehousing for FPE were same as the August election. Kits
had to be retrieved il'om the field to a central warehouse and operation centre anci

ciispatched back to the fieid.

k. The additionai ten TB of data was required for the transmission of results form

-14,,\ and iolrn 34B using the Results Transrnission System. During 81812017 GE

the Coinmissicn transmitted Form 348 using Secure Fiie Transfer Protocol
(SFTP) that ciid not require additionai bundles.

iv) Tirer:e w'as ueed fbr clouci hosting services for purposes of the Fresh Presidential Election
because Safran did not have adequate time to configure and test the local environment.
Taking the above factors into account, we can conclude that the additional purchases were

necessitated by the circumstances surrounding tire fresh election; hence justified.

v) He stated tilat had seen reporis in the nieciia where Mr. Chebukati denies having knou,ledge

of Phase II KIE\4S colltl'act. iie ncted that as it can be seen froni a series of Pienai'y

meetings. that is nci true. The Cornrnission had engagecl on Safi'an issue from 4 September.

2017 , ail ti:e .,r,ay to 29 Septemb er.2017 .

Supply, Detriver_r,'. Impiei';neniation ard Comnaissioning of Nefwork Transrnission

i) Excess Purchase oi Data Bundle: The Auditor Generai observeci that 149.64A.5 GB o1'

data biindle value,i at i(shs.i27.525,926.00 r.r,ere proculed from the three (3) Sen,ice

Providers and oniy 50,5.3 GB vaiued at Kshs.5i5.269.00 \,./eie utiiizeci, resuiting in
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unutilized, expired anci wastage oi 149,035 GB of data bundle vaiued at

Kshs. 127,1 09,656.00.

ii) In terms of response, he wished to associate himself with the submissions made by Acting
CEO Mr. Hussein Marjan as well as the ICT Director Ml. James Muhati. However, he

emphasized that the decision to have two SiM cards per kit',vas informed by the need to
rnitigate the risk of failure of overreliance on one. This apploach meant that redundancy
costs (tire cost of an additional SIM card and bundles) haci to be absorbed by the
Commission. In terms of plojection,5Ao/o of the bundles would not be utilized in the best-
case scenario. My understanding is that there was a colleeiate decision taken by the
Elections Technical Committee (ETAC) which brought together membeis of the MNOs,
political parties representatives, regulatory agencies and the Commission on the issue of
network coverage and transmission.

iii) Mismanagement of 553 Thuraya Moderns arad SXM Cards toaded witle Data: The
Auditor Generai points out valious issues on rhe procurement cf SIIv{ Calds and data
bundles for results trairsmission. He endorsed the position taken by Acting CEO on ail
aspects lelating to the procurement of SIIM Cards and bundies. Hou,ever, He wisited to
state that he was aware that i,000 satellite devices rvere deiivered befbre the August 8

elections and were used in those elections. He was aiso aware tilat -553 devices were
delivered after the August 8 elections but before the Octobel elections. While 1,000
devices were used in the August elections, 1,553 deployed for the Octcber 2017.If it is
true that the records show conflicting riates of deiivery, then that 'wor:lC ail issue of store
record management at the u,arehouse anC not because of r:oa-deii'rer,v.

iv) Additional 1,000 Thuraya SIM Cards Loaded w'ith Data: FIis understanding was that
with regards to satellite devices, the SIM Cards r,vere in-buiit in the hard'ware. As a result,
for the second there was no purchase of additional SIIrI Cards but rather the provisioning
and re-activation of the in-build SIM Cards. The re-activation was necessarv since the
August 8 provisioning had expired as per the temrs of the contract.

v) For purposes of perspective, he wished to state that the decision to procure sateliites was
endorsed by the Commission Plenary. The Plenary approved the proposal to acquire I000
- 1500 satellite devices for purposes of boosting the netw'ork-. The cost rras estimated at
Kshs 550,000,000 - 825,000,000

Undelivered SIM Cards
undelivered SIM Cards.

The Acting CEO had provided evidence with regards to the

i) Cne of the questions that arose during one of the sessions in this Conmifiee was the type
of SIM Cards purchased by the Commission. He vrished to i'eiterate that these were special
SiM cards specifically manufactured and configured for the Cori:mission. These u,ere
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1\PN-SIM cai'ds. Tire Silvi cards could onh, be used for the KIEMS Kit transmission and
nothing else. Tire SiM Cards could not be used on any other gadgers. The SiM Cards could
only' be useci for data a.nd not voice. it wouid not be proper to cornpare the cost of the

ordinary SIM Cards to the cost of tire special SIM Cards offered to the Comrnission(Re.fer
to tender :;pecifica.tions c;s subntitted b1t the Comntission).

ii) It rvas importallt to aiso point out that the three N4NCs'vvent oiii cf their \1ay'to support the

Comrnission thi'orrgh teci::rical support partl;v because of the repurational risk they w'ould
suffer ha.d the s-vstem irot worked. it -,vas everyone's interest to elisLlre that the right thing
was being Cone at the time. Orving to the technical complexity involved in setting up ihe
s1''stem. it requires technicai knowiedge for one to understand the issue of ledundancy, how
satellite works and spec:ai natu.ie of SIM cards offered to the Cornmission.

Procurernent of Data Centres ar-ad Backup inf'rastrulcture (CIoud Services)

i) Cloud Ser'rice nnfrastructure: The use of cloud services was a miti-eation r.rreasul'e to the
dela;r'ed arival and installation of servers for the primary and secondary data centres. Due
to impeniing trineiines to test and configure the KIEMS kits, the Commission resoived to
acquire cicud services based on the technical advice frorn ICT team from Safran and IEBC.
Cloud services are rental data centre services offered offsite provided by specialized
colq.pa-nlgg sitcir as NTT, Amazon. Microsoft. Google. to just mention a fe'uv. The services
weie to be cbtained b1'Safian on behalf of the Commission and would last for an initial of
period cf 4 iricr,tiis ior the 8 A.r-rgust. 2017 election. The cost w'as estimated at EUR 320.38.

ii) In the Fresh Presicential Election. the Commission requested Safran to install the RTS in
the local eirviroiiment in addition to back-up cloud service infrastructure. However, Safi'an

wet'e categorica.i 1l:ai the time remaining before the FPE was not adequate to install and test

the R.TS in the locai envircnment. As a matter of fact, as early as 9 September 2017. Safi'an

had inciicated that for'thein to pioceed to support the Commission ior the FPE, then Cloud

infrastructule rvould be the opticn given ciue to time the constraints. This was aiso pointed

oui in the negotiations. So, it is not true that Safian was contracted to install RTS in the

local environfitent before the Octo'oer 20i7 eiection. The agreement was that instailation of
the R.TS -wc'uid harnen after the election.

iii) Pa.vinents to Data Centre Contractor.' The Auditor correctly observed that the

"Commission h'as rc build a ner,v convergeci server for the primary data centre and disaster

reccver)/ site to suijpoil its electoral technolcgy requirements and other Comrnission ICT

operations." in adciitioir. he wished to point out that the investment was necessary for the

Commission's longer-term iCT operations for purposes of efficiency. Indeed. before this

procurement. the Conin:ission Cid not have a functional data center neither did it have a

disaster recovery site foi any of its operations. The Acting CEO has confirmed that Kshs.

249,128,933w'as paid after delivery of hardware betbre testiirg and commissioning of the
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equipment. The evidence of testing, inspection and acceptairce has been piovided by the

Commission.

iv) The Auditor took note of additioiral expenditures and commitmeirts i.e. Tircvision o.f IBM
server infi'astrttcture and KIEMS seutrity monitoring solution; provision of Oracle
database ctnd .security solfiion; cmd provisiotz of co-iocation .serrtices for data centre ancl

disaster recovery site. he agreed witir the Auditor wlien he said that "these expenditures

unless irnplemented judiciously' for on-going back-up and data centi'e infrastructure, could
Iead to nugatory investment." In other words, the Audiici Ceneral ha,riag understood that
the investments w'ere for long-telm purpose, it rvas important that the Commission
maximises the benefits.

") Contract fon IBM: The Cominission approved the contracting of IBM to provide
hardware, security monitoring software and technical slrpport towarC the election as well as

global ICT infi'astructure. The estimated cost was USD 4,351,800. He was av,tare that only
part of the contract \^/as performeci. In the meantime, IBM terminated the contract because
the Commission did not make payments within the time&arrle expected. He knows that the

ICT team carried out an assessment of performance up untii the point of termination and

made recommendations to the Commission.

vi) Based on his recollection of status of ICT infrastructui'e at the Coin:nission, it would be

prudent for the Commission to conclude the implementation cf ali these infi'astructures
including re-negotiation with IBM over the terminated tender. Since this investment was

for long functionality of tire Cornmission's ICT systems, failure to impleinent the projects
r,vouid leave the Commission in a worse offoosition.

vit) Change of Mode of Resuits Tnansmission: The Auciitcr had raised issue with the
expenditure of Kshs. 249,128.933.00 relating tc piimary and secondarlr dara centre given
that the Commission used the Cloud Service for the elections. i{e vrisl:ed to i'eiterate what
he had highlighted above on the cloud infrastructure. Tne procuiement of the data centre
was for long-term use by the Cornmission for ail its ICT operaiions including electoral
teclmology Owing to delays in the delivery of the Cata centre infiastructure, the choice for
Cloud Selvice for purposes of the electicn was the best decision in the circumstance. The
decision to go cloud did not render the investment in Primary anci Secondary data center
nugatory.

viii) Purchase of Oracle database and Securlfy Solution: It was true that the Commission
directly procured the services of Oracle and signed the contract on 3 i May 2017 . The
decision to procure Oracle solution arose from a series of engagements between the
Commission and Oracie. These engagements were informed by t-he fact that the BVR
system was run on Oracle Software. In the 201612A17 Procurement Plan, the Commission
had set aside Kshs. 80 million for the purchase of Oracle iiceilses.
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ix) I-io-u'ievei. crn 4 .tplii ?Ci7 . Cl'acie reqliestec. throi-rgh the office oi'Cornmissiou Chai,rran
for a nieeiil.iq ic discuss paiineisi:i;:. Fcljolving the rneetirig. rvhere all Comrnissiorrei.s
\vere preseni. ti:r-: CEC *as i'equested ro forntalli, invite Oracle Kenva Ltd to carr)/ out arl
assessmeni cr' ii:e cuireif i siatus cf BVR and make recoilmendations on interventions.
Oracie i(eny'a Ltd caiiied ou.t the assessment and a report was presented to the Commission
on or about4 N\.a:' 2Ci7. Olacle Kenya Limited then offeled the Commission a solution as

shown in the assessrlent repofi. If I recollect correctiy, he stated that he thinks the
Comitissioli ccnsideieci a Gold-Piatinum solution as offtreci by Oracie. It was at this
meeting that the Comrnission approved the engagement of oracle io provide software anci
security' solution tc the Commissicn.

x) Although the Ccilmissicn had initially inciuded the Oracle Licenses as parr of the KiEMS
tender" the pcsition \,vas ieconsi<iered pending the oLltcome of the assessment undertaken
by Oracie. As a result, the scope of Oracle solution chan,qecl from mere licenses to a

soiution that included, Oracle database iicenses. database securitl,' and technical supporl.
Therefore, tire cost of the soiution increased from the initial budget of IGh 80 miilion to
Ksh 273 rniiiion. The scaled-up solution was a corporate decision of the Cornmission led
by the lvir. Chebukati.

xi) In terms of instaliaticn of the RAC for pulposes of the election. he wished to emphasize the
submission by the Acting CEO that indeed the instaliation was can'ied out ol1 the Cloud
Infrastri,rcture.

Frocuremrent o^" co-iocafioil services for data centre and cisaster reco'yer_v- site

i) Un-prequz'lti'f;.eC tliiCei": The Auditor Generai makes observation that tlie Commissiorr
ar,r'arded a ccn:t'aci ic a fiim that 1,vas noi part of those on the lists plovidect by the Capital
Markets liuti:criti arld Ken-va R.evenue Authority. He agreed rvith the Actin_e CEO's
subinisslcri on iir.is qlre{y but he wished to provide further clalification. The main reascn
we \,vent fbr a iist fi'oin CN4A and KRA u,as that we, as tire Commission. did not have a

wicie list of potential bidders for purposes of restricted tendering. Accordingiy, w€

apprcached i(R.A an<i CMA to share r,vith us their respective lists as part of "knowled,se of
the market" inforniation sharing as per Section 7l (4) (d) of PPADA. Baseci on the

feedback ar:d the iequirement by the Commission, 6 firms were invited to participate in the

restricied ten<ier. Onil,' three biddels responded leading to Teikom Ken,v-a being awarcied

the ccntiact.

ii) The Commission granted the approval for procurement of co-location sites. However. the

process ci procureinent ccuid only proceed after a mapping had been carried out by an

assessment team. The concem then. was" the risk oi ending up to commit to a firm that did
not guarantee the secudty and sustainability of the new data centre

'
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Supply and delivery of ballot papers for elections, statutory declaration fonms and the
register of voters

i) Availing Letters of Notification and Contract Doeuments: The Auciitor stated that that
the contract was arvarded tluough open tencier, restlicted tendering and later direct
procLlrement, and that the Commission has not availed the letters of notification and

contract documents in all the thlee (3) different methods of plocurement awarding the

same contract corltrary tc Section 9(i)(e) of Public Auiit Act (2015).

ii) In response, he wished to clarify that Al Ghrirair was initiall5, a'"varded. the contract thu-ough

open tender and subsequently tluough direct procurement. The Court terminated the open
tender contract in February 2017 . The second award under ciirect prccurement was in June

2017 . In the alleged lestricted tender, he wished to state that there rr/as no award neither'
was there a contract signed since the process was terminate,J following the PFRB decision.

iii) Overpayrnent: With regards to the ciaimed overpayment, he did not have much details of
the reconciliation undertaken by the Commission. Hora,ever, he believed the Acting CEO
was able to ans\ /er the query to the Committee's satisfaction.

Supply and Delivery of Ballot Boxes for the General Eleetions

i) Variation of, contract for ballot boxes: Although the Auditor makes some factual
statements on the baliot boxes contlact, he -wisheC to srate that there was a

misinterpretation of those facts. The Acting CEO has explained the mcde of procurement,
price variation and contract status. That said, he wished to provide adriitional information
and pelspective emanating frorn the context as summarized in the table belor,v.

Options Qty

Unit
Price

(Kshs)

Sub-Total
(Kshs)

Lcgist!cs
(Kshs)

?ota! Cost
(i(shs)

Cornrnents

20t7
General

Election

106,000 r,850.00 I 96, I 00,000 0.00 i 96, r 00,000

The vendor had over 6

months to order and

ship the quantities to

Kenya. The increased

quantities also

irnpacted on price.

20I7 FPE

Option 1

d) o)1 2,250.00 96,585,750 30,233,s00.00 i25,819,250

The cost of airlifting
19,900 was to be

bome by the

Comrriission. This
\ /as to be procured

separately. The

Commission was to
I
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assurxe the risk of
non-deliven,.

20I7 FPE

Option 2
J.) Q)',i 2.50C.0C i07.3 ! 7.500 0.00 107,3 I 7.500

SAVINCS: Option 2 - Option I = i9,501,750.00

The vendor agreed to

bring in additional
moulds to increase

local capacity. The

cost included purchase

of -l additional rnoulds

and increased nran-

hours to work on the

project to ensure

timely delivery.

a. The second contract rras carried out under direct procurement in compliance with
the ia.;; a.i1d was not a variation as alleged.

b. Cc:n';ai'ii:g tiLe tiir:eliues under the FPE and General Election. the vendor haci

over si;( rlcnths to :nanufacture ballot boxes in China and transport them by ship.

This option is aiways cireaper. In the FPE. the vendor ciid not have the luxury of
time. It woulci be wrong to assLime that the prices w'ould remain the same under

tire dilfbrent contexts.

c. it i,ias tlr-ie that the vendor had initially offered to supply ballot boxes for the FPE

at Kshs. 2.250 per bo;t. Tiris price was on condition that the vendor produces

2i.0CC bailot boxes iocaily'and 19"900 boxes in China. The vendor had strict
delivery timelines anci iimited iocai capacity. For this option, the Cornrnission was

to caiei for the freight costs, which would invoive airlifting the 19,000 boxes at an

estimated ccst of US$302.335 (approx. Kshs. 30.233,500). This would have

pushed tire cost of baliot boxes for the FPE to Kshs. 126,819,250. But more

importaritly. the vendor was transfen'ing the risk of delayed delively of the i 9,900

bailot bo;.ies to the Commission. in the event that the vendor produced the ballot
'boxes iir China but the Cornmission faiied to airlift tirem on tirne (which was

iikei;;). iheir respoirsibiliry viouic have shifted to the Commission 100%. Cleari1,.

ihis ',vas not a vizbie option despite the fact that the Commission had commenced

pi'oclziei1lent on those tenns. After assessing the cost impiication and risk

involveci. the Commission opted to start fresh negotiations with the vendor. Under

the second option, the rrencior had to acquire new mouids fi'om China to increase

the local production capacity. Further, more r,r,orkers haci to be retained to work

truc'righ a Z+-i^,o-:t operaticn to ensure that tlie last box is deliveled to tlie
Cor:rmissicn not iater than24 Cctobel'2017. Due to the acquisition of the nerv

mor:lds from Cilina and additional operationai capacitir" the vendor adjusted their
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price to Kshs. 2.500. This explains the final contract price of Kshs.

lA7 311,500.00. And with this option, the Commission was not just able to save

Llp to Kshs. 19r50tr,750.00, but achieveci the objective of having the requisite

numbers of baiiot boxes in readiness for the FPE. In other q,ords, there was no

excess payment as expressed in the Auditor's report.

ii) On actual receipt of ballot boxes in the field, the Acting CEO iras produced, he believed,
the relevant documents to confirm receipts.

Supply and Delivery of Badges

i) Alteration of Contract Frice Scheduie: The Acting CEO iras explairiecl the variation on

the issue of interlineations on the price scheduie. The alterations were nade by the supplier
before submission of tender documents since the countersigned figures are consistent with
the quantities advertised for as weli as the minutes of the tender opening committee. In
essence, there was no excess payment as e',zicienced fi'oni the documentatlon

ii) Variation of Contract: He concurred r,vith submissior:s by the Acting CEO that this was

not a variation of contract but a direct procurement after the user establislied that a

categor)i of baciges was inadvertently not advefiiseci in the initial open tender.

iii) Delivery costs: If indeed it was true that the badges \.vere nct delivered to directl), to

counties but at Nairobi Warehouse, then the Commission should demand refund for
distribution costs.

iv) Verification: The Acting CEO has responded and attached the 53 delivery notes, counter

receipts S 13 a-nd issue vouchers S 12 as evidence of distribution of badges to the field.

Supply of Gas Larnp Mantles

i) Irregular Awarctr of Contract: The Acting CEO has presented evidence sirowing the M/S
Matkai Co. Ltd duly submitted their sampie.

ii) Variation of Contract: The Acting CEO has coirfirmed that this was not a variation but a
new procurement through direct procurement

iii) Audit Verification in the fieXd: The Acting CEO has provided evi,ience denying any

inconsistencies

Supply and Delivery of Securitry Seals

i) It was true that following the failure by M/S Far East Liinited to cieliver the required
amount of seals on tirne, the Commission took steps to ensure tirat adequate numbers of
seals are availed in readiness for the elections. Tirey took into accoi;nt that security seais
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were pafi cf t1:e strategic ilateriais fbr tire electicns. The Cominission's effort to ensure
that M/S Far East delivered on time did not bear fruits. Tire Commission went out of its
wa)'' to fini afl ailer.naiive solutioir including borrowing fi'om the other Electoral
Commissio;rs, buyiilg fiom a manuiacture in South Africa and another in Chi,a. a,d
seeking intervention fi'cm UNDF to no avaii. The only availabie option was to take the
offer given by MiS Raniaas Suppiies. we had very little room to negotiate given the tipre
constraints and the specifications being ciiffer.ent.

ii) The Acting CEC confiims that rvhilst M/S Far East Ltd deiivered the balance of the seals.
the same i-ia.s iict been ackno-vr,ledged. neither has tire payment been made.l wogld
personalll'- fii:o it riifficuit to justif;u payment for late deiiveri,.

iii) Aurtit ve;'rficaf;io;l: The Actiilg CEO has provided evidence rvith r.egarCs to actuai
oelivelies i::'ihe ileld.

Supply, Deiiver;;, lns'eaiiatiora, imolemenfation anctr Cormrnissioning of Wicle Area Network
in290 Nei'z li,ocat.ions. 18 exist'ing sites and provisiom of dedicated nmternet services.

i) Tesf of lirterr.et l{etv,,onk: The Acting CEO has provided evidence on the question of
testing of tiie L,rrN/\i/AN.

ii) .,{ueiit Verificatiom of ipternet Service: The Acting CEO has provided evidence or1 the
question of'testin_e of the LAN/WAN

I rreguiar Frocurem eni- cf Transpor'r S ervices

i) .A.wa:'d of ConSract: On the ar,vard of contracts for transport at the county level, he agreed
with the submissicns b1,, the Acting CEC. But he -wished to also add that the Cornmission
requir"ed over 30.000 vehicles to service the 40,883 polling stations across the countly.
This reqr-rires coorcination and understanding of the context of each region or county. So,
given the diversity of the counties. the Commission, based on previous experiences in field
operatiorrs, and esta.blisheci guiCeiines on transport procurement. These guidelines were
useful in ireiping cctillty cfilcers in determining tire aw'a-rcis of contracts.

ii) The tenie::s'were aCvei'Lisei cn the same cia;r,a.nci u,ere processed at the same time. For
pul'poses c',f'ei;clenc1, and ef'fectiveness, the Cornmission clustered the counties. Based on

the outco:.i-re ci thls e.';elcise, contracts were aw'arded to the various suppliers in tlte
respecii'.ie i'eglcns. He beiiei,eci ti:at ineie was vaiue for moirey and that coLrlity offices are

abie to accouiii fcr the trallsjlort expenditure in a more sy,stematic manner compared to
previous appioach.

iii) A point to note is that rnore of'ren than not. on the Election Day. all vehicles in
constituencies are usually liir:eci b,v the Commission to provide transport services. There are

79
Reporl on the Examination olthe Report o/the Audiior Geuerttl.for the Financial ,9tcttenentsfor the lndependenr Electora! Bouttdctries
Conmission.for the lear ended 3dt'June 2Cl7



some constituencies that do not have enough vehicies and have to rel1, on other areas. And
that is the nature of election operations.

Supply of tsVR Kit Xnternal Batteries

i) It was true that 8,000 batteries were procured as a measure to improve the operation
capacity of the BVR kits during the Mass Voter Registration exercise. It is also true that by
the end of the Mass Voter Registration in March 20i7,3000 had been used. He believed
that the Commission is still in a position to use the remaining baueries for future voter
registration exercise or indeed for any other purpose that it mair Ceem fit in line with its
mandate.

Frovision of Stnategic Connmunication and Integrated Media Campaign Consultancy
Services

i) Arvard of the contract: It was true that the contract v',ith vendor v.ras signed on 27 JuIy
2017. But that was 14 days later after the notification of a'u'rard r.ras issued. Pending the
finalization of tire ccntract a significant alnount of ."r,ori< had beerr undeltaken by the
vendor including preparation of advefts both for print, radio and ielevision. The invoice
being raised on the sarne day of contract signing v,zas inforneci bi, this context in addition
to the fact that the fir'st raiiestone was the delivery of an inception ieport. Therefore, the
payment was consistent with the terms of the contract. But it is important to also mention
that owing to the cash flow challenges at the time, the Ccrnmission was only abie to pay in
September 2017.

ii) Payment rnade before confirrnation of delivery: My ui-rderstanding v/as that the onh,
payment made to the vendor was in accordance with the terms of the contract. As stated.
this was a payment pursuant to the rielivery of an inception report. The inspection and
verification repoft i'eferred to was meant to confirm the overail performance of the contract
for purpose of final payments. So, it cannot be true that payments v/el'e made before
verifi cation of peiformance.

iii) Cost of production of digital infornerciaXs: (Flease refer to subynissions by the
Commission)

His overall submission on the media carnpaign is that the Commission became captive to
"vendorwars" arrd delays in decision-making at the policy ievel. We had two cases at the
Review Board that affected tire timelines of Celivery. At the poiicy level, the argunent was
whether or not we ueeded the media campaign in the fir'st piace ar:cl w-hether the
procurement was necessary. Owing to the delays, it became necessary to concentrate media
cantpaigns u'ithin a short period including seiection of plime-time airings in an attempt to
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reach out to as mair) Kenyans as possible. This shouid be a -eood lesson for the
Comrnissicn in i;-rt'ui'e intenrentions.

iv) in terms cf Cecisicn-making. the Pienary became a venue of stailing this ciecision. The
isslie was dlscussec. 1-rve 'rimes at Pienarl,' with contradictoi'y views. This led to the Voter
Eciucaiicn i-c,iii;r-tit',ee taking oi'ei the evaiuation report airci presentin_s the same to Pienary,.

r,) He is awa're thuit ti:e Coniir-iissioii leccmmended tliat the term of tlie contt'act be reduceci

frora 12 mcnths tc 4 months. This was macie under the assumption that cost wor:ld
si,eniflcantiy reduce. As ls the case for major rnedia cainpaigns. the cost fol advenising is
always ver;v irigh. They rvere aware that niost of the costs would go into advertising and the
cost lbr the PFr coirponent on need basis would be r-regiigible. Although r.ve signeci the

coniraci ibr i2 irrontiis {iviiicie ve$.s no{ overstgftt). w'e held a treetin_q with the vendor anci

agreed that the con'{i'act .,,,roiild iast for only 4 montirs based on the Commission decisicn.
indeeci. as soon as the 4 i'nonths lapseci. Scanad stopped pio'',idin-u the services.

trrreguXan avvairC of coia,fracts

i) Unaut[iorized ]iotification of awarded contracts: Although, it was true that the head of
plocui'ement unit signed some notification of awards. they w'ere oniy exercising delegated

authcrity. lVe haci over cne hundred contracts bein_e signed over the period. They took the

position that once the Accolrntin,e Officer had approve<i the award 01' contract as

recommer:deC cy tiie eiraiuation committee and head oi procurement in accordance w-ith

sections. tiien a notif;ca.tion of a.w'ard could be signed off by eitherthe head of procurement

or the iepuiy CEO. A notification of award was not aporoval of contract but rather a

cominunication of the ciecision of the accounting officer. We believe that the Accounting

Ofilcer shouii be abie to dele-qate such tasils.

ii) Fzriir"rre to prcvide perfcrmance Security: He ciid nct have the cietails, especiaily the

specific cci'rtracis .rhere the perfbrmance security ivere rnissing. but he believed that they

couid be a conte)(t for each or'the situation. Overail. lie r.r,ould arglre that in most cases it
couici hai,e been an in adverientomission.

B. GEI{ER.ALGtsSEFIVATIOI\{S

i) In orcier to assist this Conimittee to understand sorne of the decisions on procurement

matrers witl'lin ihe Commission. he hai anall;ss61 relevant Plenar,,- Minutes as provided a

summar)'oi'kel,decisicns. Witii respect to ti're FPE. the Comrnission on 4 September 2017

apploved the propcsa.i io underlake relevant procuremelrts thiougir ciirect procurement due

to time coirstiaints.
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CONCI,USIONI AND R.ECOMMENDATIONS

ii) In conclusion he stated that, what I sought to show was that each of the auCit queries has an

explanation that is logical and evidence-based. That evidence has been piaced before you.
But most importantiy, context has been provided to expiain the issues. He solely believes
that the story wouid have been niuch different had he been avaiiable duling the audit
process. He would have rendered his support to the independent audit and most of these
queries would not harre arisen.

iii) When it comes to audits, he was aiways guided by Lord Justice Lopes quote

"lt is the duty of an auditor to bring to bear on tire work he has to perform tliat skill. care and

caution which a reasouably careful, cautious auditor would use. What is reasonable skil.l, care

and caution must depend on the particular circumstances of each case. An auditor is not bound to
be a detective, or, as was said to approach his work with suspicion, or with a foregone conclusion
that there is something wrong. He is a watchdog, not a bloodhound. FIe is justified in believing
tried servants of the company in whom confidence is placed by the company. FIe is entitled to
assume that they are honest and rely upon their representations, piorrided he lakes reasonable
care."Kingston Cotton Mills Co. (1896).

iu) Wliat happeled in his case, rvas that a few members of the Cornmission decided to send

irim on compulsory leave in cider to invite the Auditor Generai to uirdertake a

comprehensive audit. Buit, insteac, what happened \l/as a continuation of an engineered
interual audit, which they useci to fi'ame a narrative that there rlras something wrong at the
Commission and that the CEO rvas solely responsibie. Tire intei.lrai audit .',vas actually to
pre-empt the Ar-rditor General's findings. When the Auditor Gerrerai can'ie uo with the draft
leport in June 2017, he was fuily aware that sorne members of the Comn:ission released

the same draft to the media with the sole purpose of reinforcing their misconception about
the Secretariat. This explains why they were where they ai'e. Tiie loss of Ksh.gbiilion at

iEBC would mean that there was absolutely no rnoney for any of the clitical procuremellts
at the commission in the period under review. Nothing could be further t'om the truth!

v) In as much as he did not participate in the audit process, he wished to corect the notion
that has been created that Kshs. 9 biliior: was lost. lie stated that he was awa.re, that in June

2018, the Auditor General pointed out tirat the Commission had procured goods and

services worth Kshs. 9.2 billion through direct procuremenr. According to the draft
report, the Commission 'i/as required to justify the ditect procuiement. Following
ciarification provided by the Management team of IEBC, the Auditor General vras able to
drop that issue. That is why you do not find that in the finaj report,

Report ort lhe Examinaliott of the Report of the AuehtorGeneral.for the Fnanaal Siatemenls.for the !nCeitc;ttlenr Eleciora! Eotnclcrlcs
Comnissionfor lhe 1,scrr.,rr., t1't' Jtrne 2017

82



!'i) Amidst ilte so,,el'itance crisis that the Commission faced ir: the iast six months to the
eiecticris" he tel:ained slca,Jiast. ibciisec and i'esiiierlt eltougit to ensLlre that election
matenais ailc sel'i'icc's a:.'e Drocured iir accordance with the 1aw. Undei'his ieadership. the1,'

',vere acle tc sralni against tire strcn_q ttCe and carr,v- out the elections.

vii) iie statei that as the Committee retreats io write it's repoit. he wanted the committee to

appleciaie ti:e iact that tiiel'e -'vas and there stili is a goi,ernance crisis a.t the Comrnission.
We musi ce ra-iionai anci hcnest enough to address it once and for all. The fbllowing are

soi.ne cf tlle iiiiesiioiis 1,or"i ivili need io consider:

(i) Does tite Corninission require full-time or part-tiine commissioners?

(ii) Shouici we have e;';ecutive commissioners modeled along Ghana oi' should we have
non-executive Chairman with a powerful office of the CEO e.g. Botswana?

(iii)What are the specific limits of decision-making on procurement fbr Commissioners?

(iv)Wirat does oversighi role of Commissioners mean in the context cf seglegation of
responsibiiities on procurenient as envisaged by the PPADr\ anC the PFMA?

viii) Finaii,". iie stateC tlrat iris greaiest lesson thus has been the rveight that comes ,,vith

leadership in an institution rvhich is a constant poiiticai buli's eye. The tenacit.v- of
iil<iii,iduais appointec io these cft'ices is what uitimately deflnes the institi-rtion.

F'U R.Th, E,R S [JE]\i i SSIOI\{S

Orr 8 Feblue.ry 20i9. Nrir. Ezra. Chiioba prepared a supplementarl, hislupon request by the

Pubiic Accouirts Ccinmittee of the l\iatioiral Assembil,, ibr furrher informaticn after his first
appearance in rela"tioir to the sLibject irrattei. In particuiar. the brief ziddressed the fbllou,ing
tlu'ee inain i-:sues: contlict of interest in relation to Cootorv & Associates Advocates, confiict
of interest in the procul'ement of bailot papers and emer-eing issues in plenary minutes with
relevant documerrtation attached rvhere avaiiable.The brief stated as follor,vs:

Confiict af lnteresf: Ca,otoi/,t & Assoclcles

imnreiiatel,{ af.er ihe Ailgusi 2Ai7 eiecticns were conciuded. as expected, the various

candidates dissatisfieci rvith the election oLitcomes lodged petitions in various parts of the

country. The Commission iiaci a iist of pre-qualified firms from which it selected the various

law' firrns to repi:esent it. Cases were allocated to iaw firms follow'ing a certain criteria

inciuding lccation. expefiise and past working reiations with the Comrnission.

2. It is a knouln'[acithai. Cootow 8s Associates was founded by'the Mr. Wafula Chebukati. In

2076, Cooto.*'& Associates was pre-quaiified to provide iegal services to the Commission; a

Conttttission .lbr rlte year c;tcled i0" June 20 i ;-
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year before the Mr. Chebukati joined the Commission. In 2017, immediately after the

elections, the law finn happened to be awarded contracts to represent the Commission in a
number of petitions. My research shows that the firm lepresented the Commission in the

following cases:

a. Ikoiomani Constituency Membel of Nationai Assembll,'

b. Likoni Constituencl, N4ember of National Assen:bl.v

c. Kilifi Constituency lvlember of National Assernbly

d. Kr,vale Cor-rnty Women Membel of Natioiral Assembly
e. Mombasa County Women Member of National Assembly
f. Mombasa County Assembly Party List
g. Nairobi County Assembiy Party List
h. Migori County Govemor

3. The above cases (could be verified independently), based on the approved legal fee structure,
will cost the Commission about Kshs. 30 miilion. This cost does not include cases that went
on appeal.

4. the Accounting Officer had the responsibility to ensure that contiacts in all matters were

awarded in accordance with the 1aw. Most letters of appointments of advocates in relation to

the petitions were signed after the fact Qtost-facto). In other words, the letters were signed

after the cases had already been ailocated and advocates were aireaciy in court on behalf of
tlre Commission. This was/ait accontpli.

5. He mentioned to PAC in his earlier appearance that w'hen he came across the fact that

Cootow & Associates had been ailocated cases, he in'rmediately alerted Mr. Chebukati who

indicated to me that he had resigned from the iaw firm who informed him thai in as much as

he might have resigned, the decision to have Cootow & Associates representing the

Commission was going to be rnajol probiem. Noting that rhe fii'ir r.-;as ak'ead}, repfesenting

the Commissioir, \4r. Chiloba reluctantlii signed the letters.

6. ML. Chiloba had every reason to believe that Mr. Chebukati had ali along known or
faciiitated the allocation of work to his former iau, firm. This is based on rny own experience

working with him and reports. Iie received from some cf his former coileagues. The

following al'e some of the incidents:

a. He was the Chairman of the Legal Committee whereby he presided over meetings
that discussed legal replesentation and fees (See Annex l: llemo on legal
representation to the Director o.f Legal Sen,ices). This would iater find their way
to plenary meetings where he chaired.
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b. He had Cirect contact with the Legal Directorate ancl rarell,' r'eferreci the issr-res tc
the Office of tire Accounting Cfficer.

c. Not loitg after his appointment. Mr Cirebukati complaineci to Mr. Chiloba that a
former coinmissioner. who was the Chairman of the Le-eal Committee, never gave
him (read Cootow ct Associates) work despite the two having known each other.
The assumption }lr. Chebukati made was that the Legal Committee awards
contracts to lar.r'fitms. This was farther from the truth and/or iegal position.

ci' As soon as Mr. Chiloba was sent on compulsory leave and tensions started
buiiding up within the Commission, Mr. Chebukati started preparing his owp
defense on the issue of the Cootow & Associates. For instance. ite wrote to the
Ag. Director of Legal Directorate to confirm in writing that as the Chairman of
the Legai Cominittee he didnot influence the ar,vard of contiacts for legal services
(Mento co.n. be obtained from the Commission).

in the Petition No. 429 of 2al7 Qtetitton y,as for remoyal o/ Mr. wcriula
Chebukcti. Commisstoners and CEo), Mr. Chiloba klew that tire law firm on
record for the Commission was that of S.M. Kilonzo & Associates Advocates.
Later it einerged that Cootow & Associates had been _uiven separate instructions
to represent the Commission without his know'ledge as the Accounting Officer.
Who issued the instructions to Cootow & Associates?

f. In the case of Migci'i County gubernatoi'ial petition Mr. Chiloba is aware rhat a

different la'"v firm had been given instructions to represent the Commission.
Fiowevet, this u,ouid later be changed to Cootow & Associates under unciear
circumstances.

7. The Cornmittee asked him about the integrity of the Mr. Chebukati and the other
Cornmissioners. The issue of Cootow & Associates is a matter that requires a legai inquiry
that touches on the integrity of the Mr. Chebukati. There was a clear conflict of interest in
the manner in which ire conducted himself in running the affairs of the Commission. Au1,'

oidinary citizen assessing this situation will no doubt have little confidence in the operations
of tire Commission.

8. Fundamentally, despite being aware that his "forn1er" larv firm had beeir contracteci, Mr.
Chebukati failed to iake steps (whtch he ought to have taken in the .first nieeting of the

Contmisston or as soon as he became aware) to manage the potential conflict of interest in
relation to his former law firm. This is contrary to Section 16(1) of the Leadership and

Integrity Act. Section 42 of the Anti-Conuption and Economic Crimes Act, Section 12 of tire
Public Officers Ethics Act, rvhich provides that a State officer or a public officer sirall use the

best efforts to avoid being in a situation where personal interests conflict or appear to conflict
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with the State officei''s or public officer's official duties. it is also contrary to oaragraph 3 of
the Code of Condr-rct for Members anci Employees of the Commission as contained in the

Fourth Scheduie of the Independent Eiectorai anci Boundaries Commission Act.

Cor$ict of trnterest: Ballot Paper Tender

9. It is no secret that the Commission was involved in several legal battles over the procurement

of ballot papers. While the Commission had au,arded the contract to Al Ghurair Printing and

Publishing, the av;ald had been challenged severally in the Coutt of law. The final challenge

was in the Court of Appeal. The Cornmission had met severaily over the issue of
procurement of baliot papers frcrn A1 Ghurair.

10. However, whiie the matter was still in the Court of Appeal awaiting jriCgment. the Chairman

managed to persuade a majority of Commissioners present to have ballot papers for
plesidentiai elections be proculed from anotirer company cther thaii Al Ghui'air'. At the

meeting, a number of firrns were discussed as optiorls. Imn'leciiately the vote v;as obtained.

the Mr'. Chebukati asked Mr. Chiloba to join him in his office. $rhiie in his office he pulled a

document from under his tabie and handed it over to me. "Please take note that we never

met," he said. Mr. Chiioba was surprised but diC not show it. As they were still discussing,

Commissioner Roseiyn Akornbe joined them. Mr. Chiloba could read from the body

language that the tr,vo knew about the document.

1 1. The document was basically a proposal from a company called Ren-fom to offer ballot
paper printing seL',zices to the Commission. The Ren-forna prcposal letter was dated 14Ju1y

2017 (Annex 2: Letter.front Ren-Form). Upon receipt of the letter, the Chainlan ananged to

have a plenary session on 17 July 2017 to secure a vote that would nullify the Al Ghurair
contract (Annex 3:Extrac( of Drctft Minules of the 195't' Plenctry Resolution pages 2-10).

There is no doubt that the proposal by Ren-form r,vas k-no'.,,,n to Mr. Chebukati and (most

plobabiy Dr. Akombe). Why did they not feel fi'ee to have the na:'ne of Ren-form discussed at

the Plenary like all otirers before the ciecision was reache<i? Who requested Ren-form to

submit a proposal?

12. On 18 July 2A17, Mr. Chebukati .,urote to Mr. Chiloba dema:rding to knolrr' how far he had

gone to procure an "international contpany" to supply bailot .oapers in line with Plenary

resolution (Annex 4: First Memo fi'ont Chebukati to the CEO). Upon leading the memo, he

alerted him about the Commission's resclution to procure an ajternatirre company - which
could have been a local or internationai corrrpany - and not "an inteinational company". He

wl'ote anothel' memo correctirlg the language (Annex 5: Seccnd lvfurno jiom Chebrik"ati to the

CEO). There is no doubt in rny mind that the company ire v',ranted lvfr'. Cliiioba to follow up

with was Ren-form - after all he had given Mr. Chiioba their proposai - and with immeciiate

action, no much work was needed. On 20 July 2017, tite Court of Appeai coniirmed the

contract to Al Ghurail and as a resuit, Mr. Chebukati's wishes could not be granted.
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13'The issue ivir' Chiloba ha<i-uvith Mr. Chebukati's approach on this mattei-r,vas tire lack of
transparency and apparent abuse of process. The foliou,ing questions are important:

a. viihy did he not disciose tc the Plenary that while they rvere consider.ing an
aiternative coirjs?t1,ri to print ballot papers. he ha-cl actually received a proposal
fi'orn Ren-fcrm'?

b. hzh)' did he w,-ite to me in:irnediately he had hancied over to me tire proposai by
Ren-form?

c. Why did he not support Al Ghurair even after the Court of Appeal decision?

14. This is aiictner clear indication of iack of transpai'ency and iiltegdt), on the parl of iVir.
C hebukati th at u,arrants furtlter in q i; i i.;*.

Emet'ging is.yues in Minutes o.f ,!icnctn,

15. Mr. Chii';ba also menticne,j to tiie Ccmrnittee iir his iast appearance tirat on 2August 20i7.
the Commission witliout ar1) fbneai notice" conveneci a meeting at ti:e Bornas of Ke*ya. i,
rvhat h4r. Chebukati termeC verification of rninutes since they joined office. Remernber that
this vias a-t tire peak of electicn prepa.rations. The meeting took place in the absence of the
Comniissicn Secretary' a.s ieq',-ii',:ed under Paragrapir 9 (1) of the Second Schedule of the IEBC
Act. They took over 12 hcuis re-confirming and confirming plenary minutes. The foilowing
day. L4r. Chebukati foruvarded to Mr. Chiloba via memo the reconfii'meci minutes for
signature. Good colpora.te governance practice dernands that the Secretary prepares the
minutes signs and fbrvuards thern to the Chairman.

16. Althcugh in piinci;ole the minutes reflected the resolrrtions, the discussions as recorded were
not a true picture cf wliat transpired. The motivation. in my own view was fear - fear of
taking respciisibiiity ovei criticai decisicns of the Commission. And that is a leadership
question. Fol' e>;a.rnpie- in i(iEMS procurement. it would appear that the commissioners who
i'oted against tiie I{EiviS are the oni1.' whc hacl their voices recorded. As a matter of fact- the
Chairr:ran -eave each conini.issione! z. cirance to justif-v his or her i:osition. In the draft
miuutes. what eacit coni:aissionei said is recoicled. Florvever. in the finai minutes, oniv
dissenti;:g voices -vyere captuied. Theie were cases wliere the Commission issued express

instntctions in separate meeting tc procure i(EMS ser-,,ices from Safi'an (earliel rneeting)
and Smar"imatic (iease opticii). but tirat v/as not captr-rred in the finai niinutes.

17. Tlte questions iv{r. Chiioba ;coseC tc the Comilittee tc consider are: u,irether indeed the

meetiltg that tcok- pia.ce ic confiii:'i the niinr-rtes r\ias le-eal - was tl'rere a n'ieeiing any'rvay'l

What i'voLi1d,ia.ve ceei: iiie m,..ti,aiicn of the commissroneis if not sitiuning responsibility?
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Conclusion

18. In conclusion, Mr. Chiloba wished to reiterate the position he took in an ear{iel appearance

that each audit query has an explanation that is logical and evidence-based. Had Ml. Chiloba
participated in the audit process as the Accounting Officer at the tirne, he had no doubt in his
mind that the story would have been different. He never had that opportunity!

19. Nanatives have been created on what transpired in the Commission at the time -
unfoftunateiy, most of them are not anywhere closer to the truth. In order to dispense justice
and for the country to draw constructive lessons, the Committee shouid realiy be cautious not
to be led by the headlines that have shaped stories ar-ound IEBC.

20. On the tluee issues raised in this brief, there was definitely potentiai conflict interest in as far
as the conduct of Mr Chebukati is concemed and the failu.re bv the other commissioners to
hold him to account.

21. Last but not least, the Commission has structural anC systen:ic cl:allenges that ought to be

fired in good time before the next election. Structural challenge -reiate to the design of the
organisatiou in lenns of roles of cornmissioners and seci'etariat; fuli-time or part-time
commissionels; and procedure for appointing commissioners. On systernic issues.
compromises made in appointment of commissioners anci deiays in their aopointrnent result
in doubt on institutional capabiiities, stability and sustainability.
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19.0 Cx{Etsui.rliTi's F'"ESPo},isE TO suBlvIrslop.{ tsy GT'RFIER wITNESSES

i.0 In'si"oduction

i.i The Nationai Assemi:iy's Pi:blic Accounts Committee (PAC) held proceeclin_ss in respect of
examinaticn of tl:e iss''ies posed in the Repcit of the Auditor-General on Financial Statements of
the Inciependent Electorai antl. Bcundaries Commissior: for the Year Ended 3Oth June.2017.
irrcluding the Fiesh Fresidential Eiection of 26tl' October. 2Ai7. The Commission as well as its
tbnner Conimissicners alid fot'i-::er empioyees have variously appealed betbre tlie PAC where
various delibera'iions have been held.

|.2 lt iras ccme to ihe notice oi ti:,: Commission that varior.is inaccurate acivet'se misrepr.esentations
have been reoc;:ted in:h: riiec;a as being ie-,,eieci before PltC agaiirst the Commission.
Commission Chairman and sel"'.,in,q Comririssioners. We also perused the ccpies of rhe Handsard
of 29tt' Noveinbel.20iS anci -1"i December.2018 ancl same issues are confirmed.

The Commission, in e;tei'cise cf the rigiit of repii," y7j5i.,., to tirake the following ciarifications

2,0 Cormmission Governa-nce

2.1 The roies of ti;e Coi:rniission as o'urtlii:ed in Sectioir i lA(a) of r:he IEBC Act 201i are
formulation oi strateg,'-, pclicl'. a-nd oversight. 'io e;<ercise these functions. the Commission iras
createC sevet'ai Comitittees inciuciirig Finance and Procurement Cornmittee. Tlie membership to
these Committees is agreeci upon by all Commissioners, anci is influenced by the Comrnissioners
area of corrrpetency. picfessional orientation and experience. Therefore, there is no situation
wirere anyone is forceci to become a rnember of an1, committee as aileged by the former
Commissioners.

Tire Finance and Procurement Committee l,vas chaired by Arnb. Dr. Paul Kurgat and included
Ms. Consolata Nkatha Maina anci Ms. Margaret Mwaciranya as members.

The role oi ea.cil Ccmiliitee is 'ic) ieceive. ccnsider and reconlmend tc Plenary various i'eqllests

fi'oni maria.geirent. Ti:e positicn oi'the Committee is pi'esented to the Plenary by rhe t'especti\/e

Chairpersons oitl-re Comn:iftees i'oi ccnsideration.

3.0 R.ole o1'the Coinrcissicn iil Frocurernent Frocess

in exercise of the strateg;", ani poiicy' fbnirulatioir roles. the Cornmission approves the

Commission Annual vVork Plan" N4TEP Budget and Annual Procurement Plan.
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Implementation of the Amual Work Plan and Annual Procurement Pian is tasked to Secretariat.
However, the Cornmission exercises its oversight role by recuiling the Secretariat to pi'esent
periodic progress implementation reports to Commissioneis. These repoits are normaliy
processed thlough the Finance and Procurement Committee, wiiose resolutions are tabled by the
Chairperson of the Committee before Plenary meetings. It is dr-iring such briefs that the
Conmission may address any challenges encountered by the Secretariat during implementation
of the Procurement Plan.

If for any reason, tire Commission is not satisfied with the impleinentation process or it comes to
the attention of the Commission that there couid be malpractices during the implernentation
process of the Procurement Plan, the Commission may t'equest Internal Audit, Auditor General
or other investigation agencies to probe any irregularities and report to the Commission.
If the results of audit/investigations establish culpability by any officei, appropriate ciisciplinary
procedures are invoked. This is parl of the oversight role of the Comrnission.

As indicated above, the resolutions of a Cornmittee are presented by the Chairpe::son of that
Committee to Plenary for consideration. In the case of Finance and Pi'ocuisroerr.t Committee, the
Chairman was Commission Amb. Dr. Paul Kurgat. Thelefcre. the Ccmrnittee's
recommendations were meant to guide Plenary on the way f61,y31d.

The Commission on diverse occasions received management papers on progress reports from
managemetlt on procurement on celtain strategic election mateiiais. Oidinariiy, these reports
r,vould have been channeled through the Finance and Procurement Committee whose
membership are Amb. I(ulgat (Chairperson), Ms. Consolata Nkatha, and Ms. Margaret
Mwanchanya as rtembers. Since this Committee never held meetings prioi to the August
elections, the Secretariat in view of the urgency of prccuring eiecticn niaterials, found it
necessary to bring the papers direct to Plenary. The said management papers made requests to
Plenary on the way forward in respect to procurement of strategic election materiai.

In aii matters where dilect procurement was r-rsed Plenary acred on papers presented by
management which papers ciearly sirorv that such decisions had already been made to so procure
by Accounting Officer. The papers were basically for point of inforniation and notification by
Plenary. Please refer to Amex 7 at page 7 .

4.0 Procurernent of
(Kienas)

Kenya [ntegrated Electonatr iq,i{anageffrent Systern Kits

4.1 It has been alleged that we intefered and had some interests in the purchase of KIEMS
Kits. The following chronology of events will rnake the position clear:
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1 Ap-r:'o', ai,:iA::ir:i a.i i,/ct'ii Pian 2Cl 5120i7 , 4tl: July.20i6
App:.c-.,ai':f Pi'cciii:emeu: Plan 2A16120i7

a

Ta ble 4.i : lij:Zl,i S F r-c c,,r re ji:r e; i: Mil es tc ie e.s

i'lf :;e sfr;ile

2

J inten:at.c:-.ai Cpen Tender' AC:iertisenient for Tencier No
12-iC13212016-2A',7 ibr suppiy" cielivei;i. installarion. resting,
cor:riirissicning aiicl slipcori of' KiEl'{S

Da're

15th Decemoer.20l5 &
addendurn on i 8th

ianuarylQlJ
Pre-Bii Conference i 23rci Decembel .24t6

2rrd January.2017

Appointment of Tendei Evaluaticn Comr:rittee for Tencier No 1st February.2017
|EBCt32t20i5-2017
Appiica.tion for Review a.t FPARB 29th Decernber.20 i 6

Diiector Supply Chain llanageinent requests for
Interirn/Plogress Evaiuatlon Repcit

iTth Febluary,2017

11

IJ issL;e of ietier tei'mrnatine Teiliei Nc. IEIIC/3212A',6-2017 2 i st March,20i7
i4 23rd March,2017Approvai c.i direct jit'ccriiemeitt: Tender No.IEBC/3 9120I6-?0I7

foi sr-rp1:i'i^ clellver.,,. instaiiation. testing, comr:rissioning and

sricpc)rt :f KiEMS ibl' Gene;:ai Eiecticns.(Approveci by
csicEC)

3Oth lv1arch.2017

21

Comnissionlor ihc ),es1v r,,4rr1 tlt' .lune 2017

r,{.

5 ender opening oi f'ender No. IEBC/3212016-20i7I

6

7

Appeal of Re'rz:erv BoarC 29th Deceinber,20l6
8 lssues orders fi'eeziirg procurernent process fbllowing

appl ication b;r )v{s.,A.r,'ante internati o iial Teciinolo

PPAR.B

gv
23rd February.2017

9 PPARB o:.'ders fi'eezing il1'ocurement process Iifted 9th Malch.2017
10

Issu.e of Tender Evaluation Report recommending tender award
to Ms. Cernalto I-'id.

2itir February.2017

12 .rrofessronai ooinion advising against ar,vard of Tendel i zottr March.zolT
No. IEBC/3212Ai6-2C17 to ils. Geinaltc Ltd

issue of

i5 Invrtation to Bi & Issuai:.ce of Tender Dccuments 23tlr March.2017
16 Opening cf tender bici

l7 Appcint:irent of Tenier EvaiuationA'iegotiation Committee
Teird.ei' ).1c. iEtsC/39 120 1 5 -2A 1 7

25th Malch,2077

24th March.2017

18 Iss'le oi Tender Ei,al'uati,rry' Negotiatio;r R.epor"t for Tender No.

\EBCi39t2A15-2Ai7

19. Issue of Proiessionai Opinion for au,ard of Tender No

IEBC/3917C16-20i 7 tc h4s. Safrar: identiti'& Security

3Oth lvlarch,2017

20 Notifica.tion of TenCer aivai'd to Ms. Safran Identity & Security 3 1st March.2017

Acknowlecigement of Tender Nio. IEBC/39/2Ai6-2017 b), Ms

Saflair identity' ct Securitl,'

3 1st March,2AlT

22. Sigiring of Contract for Tender No. IEBC/39120i6-2017 31st March,2017
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^^+-/ From the above, it is clear that most decisions and milesrones on the procurement of
KIEMS Kits had been cione before the Commission assumed office late.ianuary,2OlT.
When the Corrrmission was informed by the Secretariat on the termination of Tencler No.
lEBCl32l2016-20i7. we proposed that they explore other options incir-rding upgrading
the existiirg BVR Kits. Ccuver"sion and leasing of tire liits froi,r otheL Election
Management Bodies who irave used similar kits before. Ho',..zerier, the fonner CEO
ignored the recommendations by Plenary yet the tirne tc tlie Genei-al Elections was
running out. It is at this junctule that the formel CEO advised the Pleea.ry that the only
option available was single sourcing from Ms. Safi'an lrCentitl, & Secui-ity. It is with this
background iir minci that the decisicn of the Plenai'y lr4eeting of 31'tir4acl:,2017 should
be viewed. Some Commissioners were disappointed titat tlie tbrmer CEO -,vas taking the
Cornmission for a lide and voted against the idea of single of sourcing. Others thought
that the CEO should be given benefit of doubt and sr-rpported the idea given that there was
no time for any other decision as the election day rvas fast approaching.

4.3 The termination of Tender No. IEBC/3212016-2017, rvhich the Evaluation Committee
had recommended be awarded to M/s. Gemalto, ma5,not have been dcne in good faith.
Ar Internal Audit Reporl on procurement for the period 2ArcDAil 6fl-fi issued in
December, 2077 concluded that the reasons given for the tei'mination of the tender wer-e
spurious and do not hold ary water; and could have been used as a :,.l.,:texi to justify
single sourcing fi"om M/s. Safi-an Identity & Security. The repcrt jtctec, :hat the reason of
inadequate budget provision (Budget was Kshs 3.8 Billion) ivas not renable because,
whereas M/s. Gemalto quoted Kshs. 5.2 Billion (inch-isive of Votel Registration n-rodule),
it was subsequently awarded to M/s. Safran Identity & Security at Kshs.4.19 Biilion
(Exclusive of Voter Registration niodule). If lv{/s. Gemaito Ltd had beeil given an
opportunity for negotiation given the budget plovision aild lea,,,ing out rrcter iegistration
rnoduie- the price cifference may not have been sisirificant. Sectior: i-11(d) of public
Proculement and Asset Disposal Act 20i-i provries fci iiegoriation i,,,ireie the lowest
evaluated price is in excess of available budget. The provision for negotiation was also
agleed upon as resolution No. 7.1 of the pre-bic Confererice oi23'd Decel-rber.2016. The
fact that this provision was not inrroked casts aspelsions on integlity of the pr.curement
process.

4 It should be noted that the above process .,rras undei'taken before the cririent Commission
assumed office

) It is also impoftant to note that IvI/s. Safran identity & Securiry pattictpated in the initial
tender but was disqualified at the technical evaluation stage because it did nct meet the
critelia of minimum yea^rs in operation. The first mandatory requiremelt was that the

on the Exaninarrcn of the Report of the Auditor General
C

a

the yea, ,,r4rO tdt' Jute 201 7
.for the Finoncial Statenenrs for rhe fudepenclent Electorc:l l]oztndcries

92



a

I

blCier i:u-rst submit a ccp_1,ot'the incoipcration certif-rcate valid for tire last ten (10) y'ears.

Mis. Sai'ran iientiti, & Sec,:rit-i' sr-rbmitted iucorpoi'ation certificate of triue years (9). and

thiis ira-s -'ejecte,.l b-r,'Lhe E..,aliiaticr Coramittee. 'ihis conCition.r,'as subsequently ielaxed

rJri;'iirg si:igie soiiicing ;c read seveir (7) y'ears tnr-is i\4/s. Safran identitl, ct Secuiity
qi a., ifi .

4.5 T,-e a..,ii"- ill'ccess s.r\;^s tc sho'*,that even by tire time the matter ivas brought before

Plenai'i," ihe outcol'i:e \!as aiieady' predetermined in t'avor Ms. Ms. Safran ideirtitl, fa
Sr:curity ald tiie Conimissicirers irad iittle options at that stage.

5.0 The [ntermal .A.u.dit Process

As for tire aliegations o:-r ia;geted iirvesti-qations tailoled to oust the former CEO. we wish to
point cut that tj:ls was rroi tl:e iii'st tiile that tire Commission i'equested Internal Ai-idit to conduct

specific ii.vesiigaiioi:s. Tirele aie cclier instances 'uvhere tlie Commission had received alle-gations

of malpractices ieveied against Coniiiiission officers. fol whicil Internal Audit was directed to

verif,v. The finCii:gs sonetiines cieared the officei's aqainst the ailegations whiie other allegations

are confirned ai'li appropriate i'iscipliiiaiy action taken. Thus. saying that the fbrmer CEO was

unt'airj.y targ€t;:'c, ls mlsieaiin"{. Tre decision tc con<iuci audit of rirajor'orccurenrent fcr the2017

General Eiec':,1;-us ani :i:e Fiesh Presideiltiai Eiections ',vas arived at during the Pierrary meeting

of 16'l'Marcir.2Ci8 wirere ail tlie Con:missioners and fornier CEC.lrerr'present. The interim

Internal Aridit P,epo;l tna,s presenied to Pienary on 5'l' April, 20i8. Wiren the findings of the

interim aurilt t:.:',:oit 1;oii-t:d r .pcss;lcle c,":ipa.bility by the foriner CEO" it was decicied that he

proceeds on lea',e io t.acii;tl:".e r-'cnci''rsion of tl:e ar"rdit rrr'ithor-it possible intelfelence. This is the

point at '",,i-tici: t-itere 'u'",asr i'es:siali:e fl'om some Cornmissioners on the decision to request the

former CEC tc. step a.siie. Wirat raised even more suspicioir is the fact that the Commissioners

who resiste,C. aL.:t'i evr:ntua.i1j, iesigned. a:; a i'esult of the ciecision to coiidrtct the audit u'ere all

members of tlte Finance and Procuieirent Coinmittee. it w'culd appear iiie,v kne'w something

about the piocuremeilt prccess tliat the,i' <iici not want audited.

i\4s. Margaret ii'wacnanye. has cci:.tended that palt of tl:e reascn she resigned is because of the

decision to uncieitake inieinai audil of the procurement process for the Generai Election material

and Fiesi: Presisential Eiectictis: an.d '.he questions given by tire Chairnian which r,r,ere to fortn

the basis c.i tne r-i:dit. 'vVe ';;isl: to state that it is not tire correct position. Ms Margaret

Mr,vacharii,a i,vas no'. iit tire sairi Fienai'y of 5th April. r,r,here the decision to send the forrner CEO

compulsory ieave rvas made. Site was attending training in Dubai for the award of an "honorary'

Doctorate" (refer to Annex 2(a-b&c) for evidence that she was or-rt of the Country at that tinie).

Thus, she could not have disagieed ra,ith the Chairman as she was not at the Ineeting. Thelefore.

she misied the Ccrnmittee tliat she.,i,a.s at tile meeiing u,iriie she was actuaii,v out of the country.

Commission.[or ihe ,,ear ended 30"' June 20i7
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,t 5.3 It should also be noted that the Directorate of Audit, Risk and Cornpliance operates with an

Annual Risk-Based \i/olk Plan r,vhich is aoproved by the Audit and Risk Committee. The rVork

PIan prioritizes the areas to be audited each financial yeal based on tlieir risk rating. Audit of
procurement is always done every ),ear because of the risk it carries. Therefore, the audit of
procurement was going to be done anyv.tay even without prompting by the Cor:rmission or the

Chaiiman. As indicated in paraglaph 4.3 to 4.6 belor,v, the first pliase cf procurement of KIEMS
Kits had already been audited between Aprii to December. 2A16, and the audit highlighted
various malpractices. It shoLrld be uoted that the Audit and Risk Conilnittee is chaiied by, and

compdses of external independerli members, with only ol:e Ccmr::issiolter -r'epres3nting the

Commissiorr. Thelefoi'e. the Comr:rission cannot influence its cperatioiis.

6.0 Fronting f'or Suppliers

6.1 0n the claims that the Chairman and some Commissioneis were fronting fol specific
vendors, we wish to clarify that this is not true. What is true is that supniier'/vendors are

in the business of prornoting their products/services to r,vhoer,'er they think is iqfluential in
an organization. Therefore, by virtue of their positions, the Chairman and tire

Cornmissioners. are targets of these promotions; ani thus end up i'eceiving a lot of
unsolicited visits and urite-ups by prospective vendors on rvhat they can suppl1, to the

Comrnission. It is in this context that the Chairmar: anC some Cornmissioner:s received

solicitations from various venciors u4rcm they ha.,ze not k-;1own before, \I,ze wish to state

tliat at no tirle did the Chairman or Commissioners fi'cnt an1, r,endcr oi influence the

procurement piocess. We loutineiy forr,i,arded any ei:quiries to the CEC. Please refer to
Arurex 3,4,5,6,7 and 8 for some of such enquiries). Anl,evidence to the contrar)/ shouid

be raade a.uailable rather than issuing careless unsubstantiated aliegations.

6.2 The conter:.tion by, the CEC that he was somehow dilected to lnitiate p1'ocurement form
frorn Ms. Smartmatics as evidenced by what he referreci to as handrr.iritten inirirrte notes is

not con'ect. This is because the handrvritten minutes .,ve'ie not ill tlie cr.ls'iod,v of the fonner
CEO. Tiiey ,.,,,ere kept undel iock and k-ey by \4s. Decii::ah il'lv{ayi, ihe officer taking
minutes at the time. Tl:erefore. whatever he relieci o:r is rioi tlie cificial pcsiilcrr of the

Commission, and the actual handwritten rninutes or: this rnatrer ire a-',a.!iable for
inspection.

7.0 Procunerirent of n egatr Services

7.1 Procurement of legai services is usually done through prequalification cf suppliers. Once

the prospective firms submit their tenciers, they are evaluated and those meeting the

requirements are placed on the iist of prequaiified supirliers to sel've for a specific period.
The legal firrn of Ms. Cootow & Associates Advocates v.ias registered to provide legal

Reporr on the Exantinatrou of the Report o.[rhe *ditor Generol,[or the Financol Stttteneflts
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ser\I;ces for the fl:a.nciai pericCs 2Al5/2}16.2Arcn0f i8{2O17lZ0lB. Tire process of
precli:a1:Scaticil a;:ci regis:ratior: is dor:e by Secretariat. Work allocation to specific
i:egiste; ecrr iat"' firn:s" is done by the Director Legal and Public in consultatio, with the
Ci^,.iei' F;-.'3,;iilivs Ofii cer ( C:O).

Frcin'lhrr ibl'egoii,g. it is liea:: t:ia.t the Chairman irad not_ioined the Cornmissicn when the
iaw fii'ia" Ms. Cootc'*' & Associates itd.,'ocates. was prequalif-red ancl registerecl in the
Ccmrrissiott's iist cf pi:equalifiec suppliers in 2015. Thelefore. ihe Chairmal hacl ,o role
ii-r its siro:r"'r iisti:ig ano :"egistrati.--'n. The Chairman aisc had no roie in the aliocation of
woi'k tc tiie lai,,'firm aftei' jciaing the Cornmissiou.

it sirourc. 
-i;e 

ncie,j i.hat. il reep;irg r,r.,ith gooi cc,i'ilcrate gc\,,er-naiice a.irci as requireci in the
Cha;lei i3 cf-Cor:stit;-rtic:.r of Keitva 2Ai0. the Chairman resigireci as a partl-lei.of the iav,,
tl:il i',is. Cccioi,., &. 1',ssociates Aclvccates i::rmeciiatei), iie was appointecl as the
ll:air'r:,i'-- cL tle lci:iii:i:;:r;c:.. Tn;s 'rie.s tc avcid an1.. cor,flict of interest. please refei.to
Aiiilexes 9" 1C anci i i icr ro'oies of the resi,enation letter and tire alfiriavit affir.ming the
sali'ie.

8.0 Confri-;na.';!on of Pirnar;, l-,4inrrte"r at the Bornas of i(emva

8.1 i't -s tli.r.:'.iiat tite C'i:iii::--.ssicri cci:vei:ed a meetin,g ori the 2"c c,f'Aiigr-ist. ?017 at Bomas
ci'li-e;:-v,: io cclill.'- i:ri::i:tes cf'sorr::- ineeiings. Tile cft]cer who took those Plenari,
niiii,-i:':s. lvfs. Dcciinai: Il','fayi. had ccnfided in the Chaiirnan that tirere r.vere variances
beiweel".ra-:r.-i i,r,litten ininutes and the typed minu'res pi'esented to Plerraly fbr
co:rfli-;::ation. Ti:e procec-:il'e was ibi'tire officer lo take ininutes an<l type them forward
the sc'-'L coili' 1o ti:e CEO foi p,erusal airi thereafter priirtiiig of fair copies for presentation
to Flei:al-i, for conirinatic::. Tl'ie caservalion of tire officei'was that in n-rany instances the
CEC macie significant cha.nges to minutes such that they were at variance witir the actual
resolutioi:s of Pieilaiy. This position \\/as also noted bi, i.,rfu'. Marjan Hussein Marjan. who
at times iool< mini:tes-*,heit N4s. It4'Ma1i u,as nct avaiiable. He corifirnied tirat the CEO
made ci.ia,:ges 1-c ti'ie m:nii:es rvher:evei a soft cop-v 'was fbrliat'cied to iiim.

it is ti,e,ei'ore in !igiit r:ithese issues that the Con'rmissioi'r oit ?'"1 A'*-eiist.2C17 convened

a meetitl-q in Bomas cf Kenrva but the CEO declined to attend. He had been keeping

miiiutes if riieetilgs r.:\'iiiout furival'cing: tirem to P1enai'y for confirmation. T'he

Comiliissicne;s \r'.i'ii tric:-igh the i'iriiiuies againsi the cf'f;ciai handw;.itten notes aiici ripon

beiirg saiisfir:ci fbrwaii.ec ti:em to the CEO for si-qnature anc, safe c'uistody.

8.2 it sircuid be iio'ted ti:at r,viren the Coiiirrissicn came into office they reaiized many of
the min';tes of the previous Commission l'rad never been sigr:ed. Thelefore. the

Connissionfot the .teet etded idt'.itne 20i7
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Comrnissioll was determined to put an end to this cu.lture which is against good

corporate govemance.

Response to Further Submission by Mr. Ezra Clziloba is sttaclaed - Annex 2.

20.0 Milcah Chebosis Sitati

Ms. Milcah Chebosis Sitati, iEBC Manager stated that the Public Accounts Committee (PAC) in
a letter dated 30tl'November, 2Ol8inviteci her to appear before it on 3'd December,2018 at

3.00pni to provide ciarifications on the K-enya National Office audit report.

She stated that she presented helseif befole the Committee and during the verbal interview the
Committee dilected that she presents a witten submission in regard to the Audit repofi while
specificaliy shedding light on the following rnatters that had lisen in the course of the
discussions:

a) The structure of the Supply Chain functions at the Comniissiol putrin.e; emphasis on

the role of the Managel Warelior-rse and Logistics.
b) The difficulty working envirorunent I expe'r'ienced Curir:g the pi'ocuren:ent for the

20i7 General Eiections and ti:ereafter Fresh Plesidential Election.
c) An o',rerview cf Direct Procurement in IEBC.
d) Tne roie of Commissioners in Elections Procurement.

The PAC sought her clalifications on tiie foilowing basis;

i) IEBC on making clarifications on the lesponses to the audit queries maCe adverse

allegations on hel role in tlie procurement process;

ii) Gaps had been realized in the roles and responsibiiities at the IEBC in the course of
clarifying the audit responses.

The Committee noted and acknowledged that;

i) Although the invitation letter had referred to ]ier as the Ag. Dilectoi: Supply Chain
Management, her substantive position at the Commission is Procurement Manager. The
cunent Ag. Director Supply Chain Management is Mr. Benard. N,vachieo since her acting
period lapsed on 8tl'June, 2018.

ii) She noted that she was not invoived in the resoonses s'uibmitteC by tbe IEBC since she

was currentiy oli compulsot'i, ieave follovi,ing 'lhe Pui;iic Serliice circular No.
OP/CAB.39/1A of 4'l' June, 2}ft. She cannot access the iei"erer:ce Cocurnents ior the

audit queries raised sirice the circulal had directed no access to the office until cieared.

iii) She has been av,iay for the Vetting process since L Stl' June 201 8 to dare ani tnerefore iack
documentation to refer ro complehensivel-v. sne made tlie ciai'irications *hase,i on what er

memo!1/ couid yecall the,'

on the Exaninatiott qfthe Report of the Autlitor Cenerttl.for the Finencrul Statements.for the independenr Electora! Boundaries
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ir) She h;;i ;cne l.irciigh l;ie vetiing process but was informed b.v the National Treasury
tlucugii a',fclicu,, .:p caii that nei ciearairce vvas pendir.g ar,vaitiirg ccnclusion cf the audit
!lJ!'( _.

20.1.M3, Deslg::aiion at i:ire lEBC

She iroteci i.'ia, ..':r: jc,il:e,:' ti:e flc::.:;::issltril i;r l'.i,:venibei 2012 as a Senio: Procur-ement Officer.
in 2''d lip.ii. 2ll5 sire was ieiiosDeciiveiy apooiirted as Acting Proculeinent i\4anager with etI'ect
from 2''d Septeraber,20i4. This ivas afierthe Procureinent Manager: Mr. Benarcl Nyachieo was
depioyed ic tht: Dii"ec'iorate of Vo'rei Registraticn and Eiectoral Operations as the Manager
Logistics ,t i:'::,liz,cec: \{:. leli-cr'ci, Leir:iso i'epoitit'tg to the Directoi.\/cter.Registration anci

Electora.i 3c:ii: c i::.

Iir Septeil.oei. 2Ci4 lhe i-BC l"r.]e.cte al'l cpen Nationai aciv;-rtisement fbr' 7 positicns oi senior
Matragei::eiti starT ii:ciiicl;ns tlle l'osition oi Frocui'emeilt I\zianager. in the sanie aciver.t a nevv
position oitire i\',iaiiagel warei:cr-lsin_q \ /a.s adveltiseci.

in April 20i5 i-was cesignateci tire F;:ocurensnt Mana-eer after cornpetitive recruitment. the
position witicl: i i:oici to date

In 2076, the Commission acivertised t',;vice lor the position of the Directcr Supply Chain
Management ait:l a;r'pit'.,'ai trli Plenaiy- to irave the Proculement Fuirction up,eladeci to a

Directolate levei out the recruitraent was never concludeci.

In Jul.v- 2A16. iire Directcr of Sr,:ppiy Chain lVlanagement Mr. Lawy Aura was seconded from the

Naticnal Treasuly ilpon recuesi by the Cornniission.

in June 7Ci7 .be Directol' Suppiy lhain t\rlanagement Mr. Lawy Aura vi,as depioyed back to the

Nationai Treasui:y.

On 8tl'iull:2C.7 sL;e'*'a.s a::,i:ci;riec as Ag. Dil'ector Supply'Chain i{anageirrent for a periocl of
six month:r. Ti:i: CEC io:'i,,,a-l'ili iiarci;g over re;lort b5,i\,4r. i-ar,i1' Auia on i4'i'June. 2017.

The Comrnissicn ad',,er'liseci ti:e pcsition of ihe Directol Suppil, Chain \4anagernent cir 13ii'

Apri1.2Cili. i.L::r:i'uii,r:.,:i,-i::as;lci ceei:: cciicii-ried. I-{er depioi'meni on an actilTg capacitl,as the

Ag. Dii'ec:c. 3,'-1'-rpi;v Ci:,ai:., ir.,1a.;:a.ge,-tre,ii (Ag. 
'SC\,1) 

i,,'as iater :'etrcspectrveiy extendeC to f i'

.lune. 20 i 8.

By the iime she was leaving fbr conipulscry leave as dii'ected by ti:e Ag. CEO and the

Commissioneis liry acting tenrire had lapsed anci therefore was being sent on compulsory leave
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as the Procurernent Manager. The substairtive office that she holCs at the IEBC to date is
MANAGER PROCUREMENT.

The position of the Director Supply Chain Management is currentiy vacant as recluitment was

not concluded but Mr. Bemard Nyachieo has been appointed as the Ag. Director Supply Chain
Management.

The cunent IEBC structure identifies the Director Supply Chain Management and not Ag.
Director Suppiy Chain Ma:ragement as the Head of the Procurement firnction.

20.2Further Clanifications to the KEI{.dO.Audit Queries
20.2.1 Purchase of Kenya Integrated Election Managernent Sy,sterns (I(XEn,fS.,

The procurement manager stated that it was a direct procurement. The Procurement Unit
received a request from the usel depar-tment after approval by the Accounting Officer. The
Procurement unit \^/as not involved in identification of the sr-rpolier(s) for all Election
Technologies acquired under direct plocurement as the vendoi's haC aheady been iiidicated in the

Procurement lequi sitions.

She noted that tire procul'er'nent process of KIEIIS rvas undel'the tenule cf Mr. T a;vy Aura as the

Director Supply Chain l,4ana-gement airC Substantive Heaci of ti,e i'rccuieliteilt Unit was

appointed much lettei as the Secretar)/ of the Inspection and acceptance Conrm:ttee which she

declined due ro the foiior,ving reasons:

i) The Director Supply Chain Management iejected rny velbal piofessional advice that due
to the complexity of the contract it was prudent to set up a Conrract Implementation
Comrnittee Team (CIT) pursuant to Section 151 of tire PPADA, 2015 -rather than an

Inspection and Acceptance Committee.
ii) This was informed by the fact that the Con'rmission v,/a.s nct acquiring gadget but a

compiete system. Inspection and Acceptance by the rryo',rlC ha're been doiie picgressively
by the CIT on different n:ilestones to ensure complete a.cquisition of a systeni that not
only fuily met the Technical Specifications but had viability when tested on its
pelforrnance.

iii) Although the appointment letter was dated 7tr'Aprii. 2C\7 it v,,as only serlt ic my email on

11tl'Aprii 20i7 artd I respondeci conveying my apclogies.r",hen i saw it on 12tl'April,
2Ai7 v,rblle at tire Centrai Nyanza Regional Oifice where i had gone to prepare

specifications of the General Elections services harzinq been ealiier assigned by the

Accounting Officer.
ir) It was contradicr'ory that appointmenr ietter haci indicated tha-t the Comrriittee was

requireC to subrnit tire Inspectioir and Acceptance report on i 0'!' Aprii. 2Ai7,1ret the letter
r,r'as emaileci on 11tl'April. 2017. Any mandates executed on this lettei after 10tl'April.

on the Exaninotrort of tlte Reptort o[tlte .ltrcirtor Generti.{or rhe Financitl S!alenei1i.i
the ,,,eor enclet! _ir7,' i':tne 201 7
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v)

vi)

vii)

a)
h\

u)

d)

e)

f)
o)

viii)

ix)

x)

a)

b)

c)

2A',7 ',":':',i i:;r""e been :-eEarcied retrcsoective contraijeiring Seciion. Sg(2) of the PPADA,
22i 5.

io':-,'i;- :--':e is ',hai a'r, tle time I had ieft the office nc goods hao. been deiivered, neither

";''ai 
ti,e ::,::i:, ir-iitliel'cc;in:'.i:iicatici'l ori tlie anticipatei deliver-y of,iile goods.

Ti,e ;cl'"c,:c.el..:e ci'the i:rerlcus expei'ience had been tirat a member of the prccLrrement
ui::'. ;:.-r- j 'br: ;t:i:lace:, .;,ith a cclieag,-re to facilitate progr-ess of r.,,ork i1 working
cC t.-inI:;,::,s.

ir:''.i'e- .:.' ',i',.elt I :al:ltr', :acii tc tiie office. I uiade a folior,; up r.vitir ti:e mernbers cf that
ar-l::rcii-,i'-: c'::-:l::i',,er i;r ir,,,o.ifice immediately rvhere they also aci<nowiedged having
rece;vei lo iurtirei'cc.:intutiication on adjustments of the tiurelines neither had they
rer:ei,.,:: ;.'.n1' :','::i;:Jeilla:icii for the exercise. We agleecl that the follotving documents be

obiaii^,:C.:-tst:

T :: ll'r:'. ;'enteir.t R.etti:i:;j:iln
Ti:; T:ci:l-,icai spccifica':ions (Tern:s of Reference)

The Biailt Te,ider Docutnent

Ti:e Bii iiociimenl subn:iitteC by ti:e supplier
Ti: : E-.'a: !'-,a,'licn ci: i'ie go: ia.ii o.l repo rts

Tiie F,,:r",: ssic :a i Ci:iirir:r:
Sigr,eri Conti:a-ii

Slie aisc ;nentiotieci tirat she went to i:equest for these docuilents from the Director
Slrppli'Ciiain irziai:a.genieni (DSCiv{) Ivir. Aura. who informed her that the Procurement
C'ificei .',,i1. .lr..ries l'r.airci:g:r .;vas the onii'one v,il1s |1i1sv,; where the docuinents were. But
on iucli.ilt';'ia;r:es t{aincnga declineci to iia'',e an;v clocuments as they iiad been submitted to

the DSilr':.
Si:.e fc,i',.ive:; r:p r',i'rh al., e:i:ail and v;aiteci for the documents on!,v to receive a show

ca.,ise rei.;:r.{C,atec I j,h.rrp.;ii 2017) cir ,g,l,Apiii. ZOil a.t iL.4ttpm. She fbrmall,v 1earnt

fi'or,:, ';l:s sho.i cailse ir:tti:r that the goods alrived oir i 3ti' Aprii. 2017 .

it: ;ler i'es;foilse to lhr: sl-^rcr',,' ce.use- she hcwever reconiiilended/advised that the Inspection
anC rl.ccepta:ce for Ten,jei' Nc. IEBC/39,?0i6-2017: Srippl,;. Deliver,"-, Instailatiori,

Testirlg. Conlniss;oriing aiid Sr,rppcrt cf the Keny'a integrateci Eiections Management

S;,,-.1sn ir(iEl,,Is) io be :anied out as iblioi.vs:

Tile Cciiiraci ii::plen:eiitation Coinniittee be a,tpointed to car),' out the inspection

puis.-ia,:': :c S.sc'iicir i5i ,--.'i'ths PPADA. 2015 and I',IOT tlie insi:ection and Acceptance

C:r.:ir-:ii.e: si,rce lile pi'ccLiielleirt'r,ias co,r:plex and specialized in rlature:

The usei'departnient shcriid i-qsue a ceftificate plirsuant to Section i50(3) of the PPADA.

2015

The Commissioil tc seek guidance fron:r PPRA on interpretation of the inspection process

for KIEN4S being a compiex contract if thel'didn't agree with my ploposal

Conwission fu ilrc ..eor cnded 30" Jung 20 ! 7
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d)

e)

0

xi)

xii)

All the provisions required for inspection includilig testinq of ali the equipment in line
with the Tenas of Reference and the sample subniitteci to ascertain its functionality
should be availed

Since the dates to submit the report inspection and Acceptance ori the appointment letter
(10tr' March 2017) was surpassed by the deliver), C;.t;d cf the eriuip-Lent (13'l' April,
2017), a fi'esir appointmenr would irave been pr'-r.rdenr: to ai,oid ccritra'i,eltion or' the
process. The appointment may consider a Contract hnpiernentation Teani lather than an

inspection and Acceptance committee due to the cornpierity cf tire contraci.
However I sought the guidance and advice of the Accorlniing Ofticel cn ti'le way forward
whether to continue with the Inspection and Acceptance Cornmittee as api:ointed.
She stated that she did not receive airy feedback froin the shcu, cause to date but was

excluded from the major preceding of the proculernent functicn since the Director of
Supply Chain Management cirose to work directli, v.,ith othei officers ji;tiior tc me and

sidelined n:e in the Directolate/deparlrnental operations.
She only latel got in contact r,vith the documentation for the KIEIT4S piocllrement when
she was tasked to engage the vendor M/s Safi'an Identitl, 8c Security for'the provision of
election technolcgy support for the fresh piesidential eiecticn of the KIEMS after Mr..

Lawy Aura left the Commission.

20.3 Fresh FresidentiaX Election: Contraet for Tender FIo. XEEC/34!?017-2018: orovision of
election technology suppolt for the fi'esh presidential election of ine KIEIIS.

20.3.1Initiation of the procurement

She stated that:

a) DICT requisitioned the engagernent of Safian identit;r and Security (SfS) for the Fresh
Presidential eiectiori technoiogy sLippol't.

b) There was an eristing contract u,itir SIS for the saie oil:ardivare, ser,zic,=s a,rrci licenses of
software for KIEN4S

c) The usel depat'tment recomroended the use of the eris:ing coni:'act cc p:'o-,iide iechnology
support for tlie FPE

d) The Cornniission had less than 35 dal,s to the FPE ciate;26t1'October,20i7 which could
not be changed as would lead to a constitutionai crisis

e) There was lirniteC time to use any other prccuremeirt method except Dii'ect Procurement
pursuant to Section 103(3(d) of the PPADA, 20i5 under specialiy permitted pursuant to
Section 57(l-z)(a) cf the PF\4A 2017

0 The National Treasury approved the Commissioir's for the use cf speciaily perrnitted
procedure under direct procurement.

Comnissionfor the.y'ssv rr4"4 tdt'Jttne 20t7
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2 0.3.2 R.et.: :,,,'- .. -- :-j a :: : C i ;z'. t;,1 :;.'.-,,., :7, " 1y

She staferl ii;:.:'i

The ciiieci ili.c:-.reireil. ,-.;rccer:iii--'wa.S tbllou,ec a-s plescribr:i in tite pp.qDli. 2015 as there rvas

an existinll coir.i'r.cl \.vnosr: iiral-r.iti:l'Ceiioci wa.s to expire in Mai.ch 20i8.

The Acccitniing Cfflcer' appravei ine ieconlmendation of the Evaiuation Cornlrittee for the
award of ti'ie teniei'tbr tire prcvis;on oi. Eiectiori Technolorey Suppolt fbr FPE of tire KIEMS to
SIS.

20.4.Suppiy" ti'eiiver;,2, Xmapieinen'f,ation ernci Commissioning of Networli Transrnission

The Comntission contracl:eri 3 major Mobile Network Opelators (MNOs)to transmit election
results fbr a. peiioC ci'3 ),ears Lrnoer a. tia.mewcrk coirtiact cn an "as and when required" basis.
The quanlities -:;rlci:ir:i 

','e1'9 ;1s iei the user de;oartment's reqliisition. TIie deliveries were based
on the i:ra^-.:e',^ ci'i< ccitiaci.

2A.d',7 ,Proeiireinent of Da.ta Csntre amcl Backnp Infrastructune (Cioud Sen"vices)

The Procurement Unit scugirt aopi'oval to Lise Direct Pi'ccurement based on the justifications
plovided b-r th.e user crepartmeni.

The tecirnlca.i sr:ecificaiicr:.s ',/,'el'e p,r'epaled b,v tlie user de;oartment. The initial effort by the

Procurenr.ent Unit ic havt- aii iiiciiisive scecification conrmittee fbr sl,Jbal inforrnation was not
supportec.

The inli:ie:ilei:i;,:::c.ir li z:,i i( -l ij:iir..'?r.crs 1'estco ''vith ;iie ,.isel Cepartirent pursLialtt to Section

i50(3) ci';iie ;r!'Auz\. )f i5 ar,c: tiris v,;as oi'ougl'rl tc'ihe aitentioi'i oi'tire user departnlent.

Proculemer:i.,,:-'i \,vas t:ca i;iii'i,io tire tei'mina.iia.,n oi'tire itsVi contract

The aspect vaiicj,ating the ten::ii:a.iion process of a cotltract is not provided for in the pubiic
procurement -pi"ocedure. Tire user departrnent pursuant to Section 150(3) provided

impiementaticn repoii-. fb'r oui'pcseS Lrf ascertainilg rleiivery of goods and services

20.4.2 Furchase of L\r'aeie Database arri Secuenilv Solution

The Evaiiia'r.io,. lon:::.ril:,:e 'i:'i the S'.:ppiy, Deiively. installation. Testin,e. Commissioning and

Support oiKiEl',4S haci iroteci tirat Oracie License is a stanclard product of'the Oracle Company.

The Evaiuatioi: iepoft indicated that the evaluation critei'ion was not clear and thus the item was

never evaluated. The Coinrrittee recommended that the Olacle Licenses be re-tendered as it was

a new requireiireitt that .,.rias t.lot part of the criginal open tender ntimber IEBCI -?2120i6-2017

Conmission.[or tlie vtrr ended ilt'Jiure 20!7
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The Procurement Unit was not pl'ivy on how the vendor ra,as iclentit-red but the lequisition from
the user department had indicated that the Licenses be acquired dilectl), from Oracle Technology

S),stems Keuya Limited.

The Implementation of all ICT contlacts resteci rvith the usel department pursuant to Section

150(3) of the PPADA.2015 and this was brought to the attention of the usei'de.nartment

'fhe separation/seglegation of ICT services on the basis of security derried the Cornrnission the

Total Cost of Or,vnslship and economies of scale thus stand-aJone contracrs thar rtere meant to be

integrated.

20.4.3 Procurement of Co-location Services tbn Data Centre and Dtsaster Recoverv Site

The Procurement Manager was not involved in the procurement of the Co-iocation services and

is not able to remember the procurement preceding to offer ciarifications

20.5 Supply and DelivelT of Ballot Papens for Elections, Statutory Declaration Forms and
the Register of Voters

She stated that the documents being requested for were aluailable in the Comrnission. Payment
was made ttu'ough Letter of Credit that was managed by the finance function and part of the

payment was through RTGS. They shouid issue a credit noie to cancel the overpal/rlent.

24.6 Supply and Delively of Ballot Bcxes for General Electicns

There was no change of'contlact price since the FPE piocuremeni was a sepat'ate tendering
process with different technical specifications, requisition, tender nlirrrbet'. pl'ocurement method
and contract number. During the open Tender M/s Belgon Engineering \ /as the only technically

successful firm.

The contract for the KES. 1,850 was tlrough open tender fol tire General Elections which was

advertised in September. 2016 and arvarded in Januarv . 20i"i seven rnonths to the General

Elections for the suppiy of 60 litle transparent baliot boxes'"vitii white lids

The proposai fol KES. 2.250 had two options

a) the counter or"fer to introduce 451itre ballot boxes ihat rjid nci n-ieet the technical
specifications. The supplier haci proposed to manu'faciure the 451tr and 60ltr boxes
concurently to meet timelines.

b) the supplier producing some of the ballot boxes localiy based on the ploiiuction capacity
of one mould and others in China but the Conrrnission meets rhe fi'eight cl-iarges.

a

Report onthe Exaninaltort o.f tlrc Report of the AuditorCeiteral_[orthe Fmancial Statenents_{or the InCependent Elec:crrr! Boatdaries
Conmissiottfor rhe yar ended 3dt'Jnrc 20t7
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c) Tilis ::':-.:,er ,^,'a.s canceiied as the 45itr capacity ivas i'rot witirin tire rairge of the

'Jil:,ei:s-';: s 1b:' :lle s::ec;.',;:a'L,ons cf the bailot bcxes. The Conrr:tission in ali its tenders
haJ a:-ii.:ri ti--e stl'a.teg'i oiTctal Ccst of Cr,vnei'ship aird <iiCn't rrot frlcl it pi.ticlent getting
in',oil,ed ili tiie e.specis or'c,eilverv dtirui,e acquisition of election materials as an effoi.t of
mir:gal.;::.1 risis.

d) 'l,le pl,-r:;sal ,.,'as i.ltei'erOi"e iiot acceoteC b;v the Coilraission. l'his oflbr was rejected by
ii':e l,: -:.-:ss:i:lt -- i'ei.,.":)1ts r--,: sialcar,iizaticn anc risLi r:ritigaticn.

The Sulliliier naci agreed to stait niobiiization ibr prociuctioil iinmeciiately he ieceives the
notifi caticr: o,' ?11^,t rd..

The KES. 2.5ili) trice was for tire sr;ppi,"- alci cieiiveri, of 60 litre transparelt baliot boxes w.ith
chalcoal gie;v iicis v,'herei:y t]'le su:,-piier hacl informed the foilowing:

a) Piccuret'irent of'an a.<jcliticnal lrouid to be air: iiftecl;
b) P;'acil,:i'li:-'irt r:i 2,';d!i1c:iir: n-.a.,eriais vrilicir some woulci be airlif'reci:
c) O-rei-ri:Ie woii<liig cor-u's 1oi: factcrl,, stati

The inieclsivei'e"ss cl'l'a.the-rciela.;ved ciecision making was diie io tire colcelneci obiigation of the
Prcject tean: ancl. tiie Comniissicn in'reims of deciciing the Teclu:ical Speciticaiions of the Baiiot
Box tbi';-PE. l'ite [c:rii'ni:;sici: aad prccr-ireci bailot boxes at KES.2500 in 2013 Generaj
Elections.

24.7 Sulpoiri r:ncl Dellr,erv of tlaciges

She state<i tiaa'l:

The tlnci,on oi logistics iri tire Cc'rmmission is destgnaied uncier tire Directorate of Voter
Registration ar:cl Siectoi:ai Cperations pie.riotisl,v- helo by lvir. Geotfrey Lemiso. upon which after
he left the Corninissioi:. Mr. Benald lil,achieo was transfbrred from his position as the

Procurement iz;ar:ager 1o the Waiehoi;se and Logistics Manager a position he substantiveiy still
holds to daie.

The docutneiils ;br aii non-stiategic Geiierai Election Materials liad been prepared with a
provisioli tc nave ti:e respeciive suppiiers ciistribute the tnaterials to the Commission's i7
regional Warehc;-ises aiiei: iirspecrion and acceptance at the ivlain Warehouse. This was supposed

to have been cate red tbr in ti:e cost (urice) of the item.

The distributicl iist r,,as aiso part cf tlie tendei' ciocurnent and r,r,as nor onil, sirared by the user'

departileir't. bui aisc, ic :j're inspeciioii and ,rcceptaiice Comtlittee and tiie Warehouse and

i-ogistics Viaiizili,:r. -iire 
sig::eC cci-liiaci also iuCicaied the pcint of rleli',,ery in the special

conciiticns of iiie conti'acr.

C'onntissto;t.fbi ili? tLtit tncleci il.'.itiire 20l,-
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Due to the massive number quantities, the inspection of the badges just iike for all other
materiais was done through sampling and the supplier cleared for ciistribution to the regional
warehouses.

The action of the Warehouse Manager eroneously receiving part of the badges (the 550,381
badges and not the second delivery of 712,977) cannot be inadveitently be considered as a failure
on the procurement unit since the Warehouse Manager doubles up as the Logistics Manager
wltose core function was NOT onlir attending to stores r-eceipts but also manage distribution of
the materials. For this reason it defeats logic on tlie failui'e to seoai'ate ihe mate.i::ls ic be directly
delivered by the supplier fi'om those that wele to be deiii,ered b1, the Con:it'ssiorr under the
contracted M/s Postal Cc,rporation of I(enya.

The Manager Wareirouse and Logistics worked closely ivitli the Inspection and Acceptance
Committee, the IINDP consultant and the user departinent, ha.ring been shaied the iist of all
materiais and nothing ivouid have stopped the Warehouse fuianager and Logistics lt4anager to
ascefiain and source for any inforrnation before makiiig irasty enors.

In view of the above the Procureinent Unit 'was liiniteci in prerienting iire auomaly hereby
tealized. Tire Plocurement Unit v;as not aware r.hat iire badges r-,ad baen iece;-;eci in the Main
Warehouse. I am not a\^/al'e of the purported wliting io the Supplier irr .lune 2018.

When r.vas the telephoire call made by the \l/arehouse a.nd logistics Maiiager?????? My
understanding as a Procurement Professionai calis for all prccuiemeni inatrers to be
cornmutticated through u,ritten because tl:is are Finar:ciai i'lia::agei:rent isslies and cannot be
casually treated as alleged by the \Talehouse anci Logistics Manager. if for sure the matter would
have been brought to m)' attention I would have insisted that its put iir',,,,ritten an,:i :rothing would
have stopped me fiorn informing and advising ma-nagelneni to seek a. remsdy.

20.8 Supply of Gas Larnp Mantles

I am not abie to remember this plocurement. Gi'ren tire opponi-inity io access the documents I
will be able to give rrry vieur and clarify accordingiy.

20.9 Supply anri Deli",ery of Secutrltv Seals

a) Procurernent of Security Seatrs from M/s b-ar Easr Col:nection Limited

The Comrnission had signed a contract tluougii Open Tender r.vith irlls Far East Connectiorr
Limited fol the suppiy and delivery Thnee Miltriom Six Eiuncii"eri ansi i\-inet'rz Six (3,6961000)
Security Seals.

on the Exanrinatio;r ofthe Report qf tlrc..ltrclitor Genertlfor tle i'i;runc'ui Starcfilents.[or the litc!epzncler,t Elec.tatrtl Eoun:lurres
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The Cci:.::::issi::;: hiid ;:::ace i'rs iieec assessrllent based on Foily Four Thor-rsand (44.000)
projeciec ?)l'"-, sta:rr-,1::i, alri ,-'. .cn11rlg.-.icy ct 5o/o. Tite ac:i-ial iruntber cf'pcliing station was
40,883 ar'-:1 :l-ei.:'.or.'e .xe Ti,'o l';liliior'. Fi1,g Hundied a;:ci seient;; Fiv'e. Six Hundred and rwenty
-Nine(2"575"e;2?:( (l'!illii poiiing stations X 6 ballot boxes X 10 seals) + (5oh of the total seals)

).

The supU,e-'rl;:'-1: z,:a.:'i:a'^ cie-rie:r'c.'."T';,'c M;liicn. Cr:e Thcu.sanci Si;< Fli;nCr-ed seals (2.0001.
600) resui:il:-t Io,i. defic:t oisec;-ri;:-v seals for tire 2017 Generai Election:i.

The Ma:tage;1r,'aiei'-cilst ir Lc;tistics i:: a tirnio daied 5:i'.iarruary,20i8a.nd received o 8'h

Januari'..1lC"8 :,':l:fieri ,lt.: Pioci.lleinent i-init oii tire cleiivei;v olthe baian,:e of 1,694.400 seals to
the War:ei:::'-rs:.

'lhe pi.,::,- 't .. :., . ,-,.1;, 3,-t'.r;:,. ti '. ,,,t''-i,rS:iai.il,:iltiOnS fi:Cnr ti:e iVIanageL Vr/arehOi-rSe & LOgiSticS
vide a h'[eri-.c cite C 8'' .ia::i;ali. 2,]i E.

The Mar,ag'l,'ii'r';i-ieitit.t:-,e & i-:gis,ic,; i:;:,,-i i:ct r':'cvioed the s:r,rght cia::ifi:a.tion for an infonned
managenl:1',; :.,; - .SlOi: Ci,. iitspectlcl ani acceptance.

The deiive'r'-v tic,tes. jnvc:ces. ii:srecticn repcrt and Sl-? fcr the seais slipplied by M/s Far East

had not been s;.lbmittsi lr: 'ri'ie Flccr:rement Unit b,v.. the l4anager Warehcrise anC logistics for
processingr jla:ri".ent.

in viei,r'cI'lhe arcve ti:e Plccuren:r:nt Unit intbrned the office of the DCEO (z\g. CEO).

b) Fracilr:er-;r.emt oiiSecur;ty Seals f'rom h4/s R.amaas i-imited

She stateci thar:

Follolvi:ig i.i:: .:';:.,.:r-:r:- ,:i:lr,e:',', ',ti Secili;'.-r, seais. the 'rlser departi:ler:t ( Dii'ectorate of Votei
Registratici':;iili. iciii,:ai-c;:i) i"eliiiisiiicit:,i 1,;i:he pi'oc,lrenient of se.cuiiiy seais to cafter the

deficit resr.;it.rg fi"oil ile pai-tial deii.rery inade by l,4.rs Far East Connection Lirnited

The user al,:jl::'i:t:.:ni ,:..r: .:.:i:-.,a- ti".e.ie'."'as ai:r urgent neec tcl applo;,:iii-raieili 500.000 secuiity
seals iec;,,":i.i " " .,,-::l'liJ i;;i':ii-,! :i':cticil. Tire C-oi:rr:riss.ici, slilgll,'r a.pcloval from the

Nationa; ,-3as- '' tc je si:ecial1.; :ce:'lni,:ted iiiocer-'1rlie.

fhe N;rii,-'lir, ''',as,r-', 
:.i-,- -;,';i,":1i.uoi'-:1:r-1 iml:ie'-,iatel-v-. 1-irere','ei'e iess. :fietir l:c'.ir ciai,'s tc the 8'i'

Augttsi.2.i).',1 C=-'r:i:,. r,:c:ic.:'s. lhe sez.is'.,'-:ie required ic be i;sti:buterl i'r'ithin ail the 290

constituerlc:es ;ii coi-iliili .

Tlie Pl'ocr-li'.iir3:ii. Ui-l1,: r,r:e'-1e s€',,€i:'a-i eftbfis to source for altemative sii;:pliers thror-rgh einail and

telephone conveisaticn for pr.inrcses cf engagiirg titem for the p'rlssulsrnent process within the

Connission.litt ;!;e .ter';':,ided 3l!;' ..it,rc ::,1 | 7
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limited time. This entaiied even contacting suppliers of other electoral materials and seeking
assistance from other Electoral Ir4anagernent Bcdies like Soiiti'r Af ica Eiectoral Commission.
M/s. Ramaas was identified as being able to have had the off-the shelf metai security seals.

The Procurement Unit therefore er:gaged M/s Ramaas Ltd th::or"igh direci procllrernerit method as

the only viable option uncier Section 103(2) (b) of PPAD Act 2C15, since tire niiiiimurii time for
Open Tendering and i'estricted method vras not practical to neet tire set date foi tlie General
Elections.

The National Treasury hc',;rever in their response dated 7tl'Augusi, 2Ct,7 aad r,-commended the
use of an alternative procurement:nethod presclibed iir:iiei Seciicn 92 of ihe PPADA,2015 and

more so retrospective applovals pu!'suant to Section 69(1X2) a.rrd (3).

Section 103(2) (b) of PPAD Act 2015 aprlied by'rhe Commissior-^ "... ""." Ar t,'',:rz is {ii! argent
need for gootls, works cr services oytd the ertgcg'ing iil iefitlt:illg tt:ccsedliilj orr crty other
rnethotl of pt'ocurenrcttt ysould therefore be imprtctica.l, prat,ltte thst lhe circu*'rsignces giving
rise to the urgency were neitlter j'oreseetble by lhe procxring entitit itor !!re :'esult aJ dtlatory
contacl ore its p$r!"
The faiiure by M/s Fl' East L:i-riited to si;i:pili ilrll;,tlie :e:iri1'34 seaii ,r:i iiLr: .rr1'.se,-iable nor
due to the dilatory ccritact of the Cc,rnmissio:r b;i ti:e l:ed,'eaiiz:d rheilivas u'ii.aj-.:.

c) The Price of KES. 49.&0 pei' seal

The specifications for the initial order made thror"rgh open tencier r+,as fol customized plastic seals

that required manufacturing prior tc ti:e supply. This are not ofrltire shelve seals.

Due to ilre lirnited tin'ie the Commission had no alternative our to acquire off-ti:e shelv". seals that
are regularly usecl and readil;,'- available. The Llser del.,aitrnel: tlier:efcre ohairged the
specifications fi'om plastic to ''a,ire seals (rnetai) tira: are leaaiiv a',,:rilabie.

Therefore there was no loss of KES. 21,850,000 a.s the specificaticns rvei'e va:ied.

d) Excess procurerient of 500,000 Security seals

The clarification on qiiaritities is as sliown in the tabie beiorr;
S/ Item Description
Ni

.-..--^.-_r:-_.(JLle::LiLl 
i

I

o

j Original Coirract pro.!ectect quantiti,^s 3,695.00C

the Erant t;tttt tot: qf rhe RtPor rle

400UC^JDel

a

a
oll -t it;ta:icn! ':t !

omnusston .[0, the )'ear etrc!ecl :l) ,litne )a
ut/ i t r:r OLtert! for tltc Stttic r p;tl; lit. lnde Detdc;tt tliec 'a) 3r>irnc!(irrcs
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3 r )efilit ci-1.:i'igiiiaj ct-rntraci i 
".694.4A0

Actr-ra.! 1'ecg;:i1g:T : gn1 10 i 40^883 polling srations | ?.575.629

, Deflcrt lil requ;ren:eni 574.029

'!' I iiGCill;Oilal CiSle::

Tctir: S..:a.! ?loci":red 2.501 .600

Although'rhe :-,*sei dei:a.rtn:ent i:r tiieir Memo Caied 2"d A.ugr-rst. 2C17 requesteci for procuremerlt
of i,600.CC0.;e;,,s basei cn th: r-,r'e.recieci quantities oniy 5OC"CCC were i:rocnred based on the
actual reqi:l:te,-'-':,:i tiieii. l'ltei'e .,'ras ireither: excess plocurement,:."500.00t) seais lor-ioss of KES.
24,500.0"ri. --:,.e ;:,1'ic;s a,:',i, oe1i.,er':, times offere.d from biddei.s ccntacted are as shown belolv:

Total

( 00000.

Price(KEs;
't

3 .-.1 ::-'.-' 000UU.q

6,8-?6,3;5

18,97 i,4?.4

a

, .rilteil-:aiiolii,i (HKj I

Lttl-C-,:na

j :'ir.st::: Ci'eeil

i-'iastic

coio,-ils

assoried J

19,t"4./2017

.;.LiA
(!() lanl 0vt ot L\t ). ')

.iI(iA
i 500.00c

i6
dai's

days

I-.- '.t
.rt) I

I

I

,2609

24.540.C{),

2 0. i 0 P rc, a u !".:':a.:i'; ;l'r,:'i' li i-zt n s rrj..x-l: 5 e r- i, i c es

Tire Coiu:iles i'.ei'e c:u-stel'ed i..i:.o ie-rions i,vireie ihe Siipiri,, Chairi Assrstant is stationed and

Opeiring and E','a.i'ura.iioii .-''i' t:re biOs ivas ca:'ried out aI tl'ie san'te location. rvhere thev were

accomilocia.ted.
t

*

S/ | Su,-piiei
Nn

t^: Seai j yile De ltverv Qtv
Da.te

I Leaci

.t i111e

Unit
Price

(KES)

S.vsii:.,i:: (]ti,i:-tci : i,ise{ (Biue and

-Scii:,: li.i','ica'.,;l;gri,r,)

Izlic

October,
jc17

Ji<i,4.

.ria::1:ic Green

500.0002

1. , :::.'er.se in<iul;tl'ia.i ' 3/8t2A18 I 50C.000

ii:tegrity Control .?la.stic with metal 22.78

6

days

i0
weeks

Didn't
quote

37.94

3 8.50

Assorteci plastic
,;vith nietai insert

R an:.aas Ltan

I

41812018

To regional

walehouses

1 da", s00.000 49

Cotnrnissiott.[or the :.eu; ended 3(ft' June 20I 7
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20.11 Failune to Pnovide perfornaance security
She stated that:

Contract pleparation and signing in the Comrnission is the responsibility of the Directorate of
Legal and Public Affairs and the A.ccounting Officer, the Procurement Unit is only required to

provide the bid documents, Evaluation repori and the copy Prolessional Opinion.

The Procurement Unit incorporates the plovision of perfcrmance security as prcvided in the

standard tender document used for sourcing bids.

Management may neeci to incorporare the Procur€rrcirt ijiiii in the prccess of contract
prepal'ation in future

20.12 General Overvierv of the Ar:rdit report

The compulsory leave denied me the opportunity to particrpate to the audit q'iery responses

considering that I bear a wide range of not only ir:.stitutional rnemory butthe tecruricai capability
in tlre conceptuaiization of the Drocurement function at the IEBC. Her respcnsibility as the

Manager Proculemenr and the period she has worked ar the Commission's criricai department in
the complete electoral cycle could nct have been underestiilaied in particioating in the audit
process.

The standard proi-essional and ob.iectii,e aporoaci: wor-ijd have ce=n coasultatic:i r;",itli aii the key
playels in the Commission's proculement function to reflect 3 cor?orate cc!rpi311g11sive response

that would guide the esteemed Parliamentary Corlmittee :iiat looke.C 'ioiwaic{. for correct and

tluthful information for a constructive recomilrenciation and w,ay forr,veld.

I am looking fol'ward to forming a team wirh tn.v colieag,;es in ali matters that wiil require my
attention once the vettirrg process is conclu<ied. because i beiieve tha.t tire r,'ianagement of the

2017 General Eiections and thereaftei'the Freslr Presidential elections i'rad gocd intent and

benevolence.

21.0The IEEC Procur"ernent Structure

21.LThe Current S/;r'uature of 'Ehe IEEC Fi"ocurernent Functic:t is as inlustl':,te,l below:

!he 1,sa1v ended 3fft'June 2017
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Coinniission Secretary/ CEO

i

*

DC !r-l Supnc:t Ser',ices

Pli\I

I DCEO Operations

r

COUNTY
PROCUREMENT
FLTJIICTIONS

OTHER
DIR.ECTORATES

U}IDER. S",]PPORT

SERVICES
I

I
I

I

OTHER ..

OPERATION

CTOlUilcl

DCSM

DVREO

n/i\M&L

SFC SPO

i I'O irl PO D1\ -f
,lWarehouse

Ofticer
I

I

_.-j
Procuren:ent Assistants/Sicres cierks

t

Conmissiotr.for iip.r'tar encietl -i?t' ,iiirie 20II
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21.2Proposed ldeal Supply Chain Management IEBC Strueture

REGIONAL SUPPLY

CHAIN N4GT OFFICER

t

DCS-SS

c[c

DIRECTOR S.C.VI

PROC MANAGER C.E.M WHS&LGSTC IVIGR

SNR WHS OFFCERSNR PROC OFCR

WHS CIFF!CER

STCF.E CLT5"K

SirP|:'3R-i SIT,FF

PROC OFFICER

PROC ,ASST

PROC CLERK

on the of the ,ltrditor General.for the financial Statetnents.for rhe lndepenclenr Electora! Bormclaries
20t7
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2l.3Marager' =;;.r"e--,; :,s: ai:lt i.o;i:'*ics

She sta'ced tiiaf :

Although Mr. 3:ltaid ,':;'aci':i:c i:;;:efeired tc as tlle lr4ana-eel Warehorise apd Logistics (MW&L)
it's not cieai n're:.hei: l:e :'epoits tc the Dil.ector Suppl},Ci:ai1 ivfanagerrieitt.

During the pe:ioc, ui,c,el' which sire r.','as Ag. DSCM she neitirei approveci his leave lor appraiseci
him. They al-wa.ys i,r,o:ri<ed as co-depaitirents.

In the pericLi i-lnc.er i'r:iich tire Cc'it:mission developeC the perfurinance appl'aisai tooi he declinecl
to belong to '.ii;- i-iiecici'a're cf 

"!uppiy 
Chain Managenient.

Although he is rjesigua'teci as ti:e Mauager V,/arehouse anci i-ogistics irr the Commission's
structure thei"e is no s;:ch pcsition. u,hat exists is Manager Logistics since the Manager
Warehouse pcsiiion ir1a.s ite!'et' filied.

22.0. Diffi c'ul'r' Worldn g Enviromment

She stated th::::
The pericci si're -raci ..; i)i!.eC z'. t-i'.e Commissior-r had 'been 

characte1tzed i;r,:th di1ficult moments
that arose ci:-i: ir ir::/ :il:llss.cir-.I ap;-';,3a.ch in handiing n:atiers prccllrenrent.

The coie manca'.e ci'ati-r, tll:c'ciliei:rei:i professionai nct oniy iies in acqr-risition cf goods and
services bui r:tr-,t'e c:-i:icai i:: ;ila.kir.,g sure that this is ,Jone within tire provision of the legal
fi'amewoik: ::sta:l ; shel: illrjei' ti:e pub lic procureilent procedure.

After the 20i3 Geneiai eieclioir ani the rvhoie experience encountered in the procurement
functicn calied ib:' strict rdherence to the public prccrirenlent processes. This vv'as ?t many times
looked at as ii-eicity a-r,ld burea''icracy ieading to the belief that cornpliance to the procurement
law rvas difficui:.

The ke;v aliegaticn ',,vas ceia.;vs ai:ising 'ii:cr:r foiloviing the prccess anC management seemed to

belief this rlair ati-v'e.

At one point a. ,JNDP consr.iiiant naci been deployed to tire Procurement Unit bui they failed to

work together and ire irad to go as he didn't believe only in the Public Procurement larvs but

didn't have kuc'';rledge ol'tire Procureinent la\,v and regulations. Titis led to a lot of difference in
opinion and i-;;:oceclliie iiiost of the iime as he always advocated for inteinational practices rather

other than Kenyan pi'ociirernent iaws

Conmission.[or tiie yzc;; ended 30t' Jitrte 20 7
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I Wiren we began preparaiion for tire 20i17 General Electiorrs after the rievelopmarr anci approval
of the it4ulti-Year Procurement Plans -2C16/2A17-2017-2Ai8, she iirs:sted on rhe apilointment of
Specification Committees that incorporated other public entities for suipport of comprehensive
specifications that entaiied Total Cost of Ownership to arroid fi'agmenteo procul'eirrents tirat were
not only costly btit ineffrcient.

She had advised training or1 prccurernent pi'ocesses for Conimissicn siaf-i a.nci the approach of
Framework contracts ou "as and vzhen iequired "basis fcr nra.icr' :lr::iion goocls a"nd serrrices to
avoid leactive procureiltents.

The situation gct wot'3e';,,itli l)vla:iageilent rl,he:i si,e plcccseJ i... ,:,.,,i.i:,iil ci.'f c,ii;,ais from
the Ministry of ICT, tire ICT ir.uthclity (ICTA) ai:'d tae K^eil',,z EL;ir:ii" ci ilii,:',.la.L,ls:fter-I had
received the ir-iitial r'eltuis:tious for the p!'ocurelnent of ICT itei:is.

The DCSS IvL'. Marjal I-i }zlar;al nl;, -iiiii'uediate supe'.-i,l:i,.',r ,-1:-.leEa--ci;il _r,1, la.,,lce ::iiC action
but when lie irad go:ie tc I'Jaitzasha i'cl ace$airr wcri:shop slc. r':rei,aqeci ti: set .1 : :,:,or.c'ials from
the Accounting Offir--.e; - l,{r'. Ezra Chiloba,

We oniy got officels from iCTA at the start ai:d when tirey lccl<ed i:r. i1.:,: s1.:cifications they
found out that tlie specifications i:ac identified a certaiii inode] zurC lrelric;': larl..e:.i *:.e universal
outlook that wor-rld l)l'cmote competitioii. There was slight argunenr bet.,veen the ream leader and.

N{r. Marjan. The ICTA staffieft the process in protest.

Duling this period thsr-e rvas a birt.-:i ieietionsliip between it::-- rllc t1:: I:i_-S3 !,L, ;).,'..t:"ja,l whereby
most of the tin:e she i.l'o,-l.i.i find ,lifficuit ivorkirrg rvith i:l:n ari, :.telefbl'e s,tugiit :l:e iniervention
of tire Accountiug Ofl'tcer. She airpiied for two weeks annriai leave br;t iisteaci stre u,as sept on
30 days compulsory leai,e r,vitlioui reasrrns.

She stated that she ob.iecteC :he conipulsoiy leave a.nil sti',:gill rirr, ili;,:;.,ienticn of the
Cornmissioner Mohaleecl Alawi in chalge of Procurement a:id. Firance and wi:en ire didn't seem
to assist me she cailecl ttre Chairn:an J'-istice and Legal Con:rtittee Chai:'r^iho inier';ened and r.vas

verbally recalled bacit by the CEO. She has never received exp,izi:arioi: !;i the oc:rluuisory leave
to date.

It never took loirg befole lire D;l'ectoi oi Suppi), Cilail },4ar,aijer:er-,T \\'j.s sr;:,.:d:cl fr-om the
l'lationalTreasury. S;:e i:arrCed ovei .c hir,r and shcrtl;,'af-;e: lre :,::r.!\'::--. -.s :.-c:r -i .r..,oi.li directly
with rny juniors alienating me fi'on: prccesses. I{e iiislegaldeci aii !!l;\; i,rra-,.'-,ts to rnake
contribution iorr,lalds the cpei'atious of the plocuieilent f,;ncticit.

on the Examtntttton of thc Repo;'t o/ the .lttlitor Genert:l
the yeor encleti itl" Jitp 20 t 7
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She was givei: p Sito',:; ca.iise iaier on allegations that -were ilct true u,j:ich ivhen she sought the
interve:itir:'. cf lcii;;r.s.icr:er' ;(itigat 'wi1o was iil char"ge of procureilent atid Commissioner
Boya lu{oir,; i;: c,,:,rge ci'li.e Flli:i:air i).ecourse the Accounting Officer said he r.r,as misied by the
DCEC SS ivir.,.ia4a.r a;-.,-'ii;:e DSCir,{ Mr. A,;ta..

Several ti:i-'ts DCEC SS I'ti'. llarjan l'iaci institutecl auilits on t'aise a.llegations but the auoit
reports diCn"t i:lC liei cuipacle or iiabie.

She aiwarvs-lel;a','eci ;hz:t s'tici;il',1i to pior:edure ieci to tire ciifficuit wci:king environment at the
Commiss;a,i.

The mar:ag':-.-,i,":. L''r' 1r-,-l :tia,;'rts 'i;[:J ii.'iddies c1' t]le :'iesig::a.ted \,,/aLenciise and Logistics
Manage:''s ie :-, :ir .-i':i Ll i'Lrrrfr: t? tne bLrt circosing to i:port to ille Directorate of Voter
Registl'a.i:r,.::.

When she tl:,.. ;'el':-t;.l ,"cili;:ie li'Sr-rppi-r, :lhain N4anagenet:t oii i,4ti'.lur:e.20i7 as the Ag.
DSCM f.ii31.r'; "'3..; sc ..,-r,::i; i:i-1r:ii':ii? aaC i'ea.ctive proposais basecl o11 tiie state of affairs and last
minute prepara.iiL-:t f'o; tL:e Gelrerai Election. Balancing the ne-eative impression cleated with the
iOng aiiei:aiic.., :l,-l'lj-'--': ::3j-)?.::;--::-i ti'.lcti0ns r',,itii the seyera.l penciing issues that called for m,v

attention ic l:,a,.,,: :!;:tt -i.g':i;- r.'a.s s::'essftii cotr.sidei'ing that scme of tire statf a.nd management
were looking: t.'i::-e a.:i iri'i ''0,-rt::.i,--lei''".

During the Fresi: Fits:iei;;ia.i p,cc;-riement the Cor:rmissicn haC coiistitlited a Ploject Team
headeci bi, tiie DaEC SS i,il'. |{.arjan repofting to Pleirari,. The teani gave r.rnprofessional anci

verbal diiec:;" e: ,i'ii-:1,leac',c i'i-'le:lied decision making as most time'*as wasted in meetin_qs to
persuade thent ro cc;:.i:i-r' witi: the piocurement iaws. The team as collstituted is not defined in
the procureil:;"i ,;--;., z.i:,c 'Lht:i'efi.ie iespoirsibiiity aiici accouiitabilitl,gaps u,ere eniinent.

23 Direct Fro:c'-,i"e:nent at'ri:e iIBC

The IEBC was l:;epa1'€c tha.t the cciintry'wouiri be hcicling tiie Genei'al Election on August 8.

2017. As per:he Eie:tiois Opel'atio::s Plan. the Ccmn:ission \\.'as io seclll'e leputable firms with

capacity';o sii;o;0,;,ele':lc;al gccis aiid seivices as earl1,'as2A't6. Gi..,eii the unpredictable nature

of elections iei':lrd t'.': C:r:er';il Eleciicl:" frame-'-vorl< cciiiracis were cleeined suitable

The phenonie:'.li cf Direct Pi'c-''r:.iien-ieilt at the IEBC rvas occasioned b), t'*o incidences:

a) Tite Con:,r:iissrci: eircoriiitei'ec iegal chalienges in the pl'oclrreirent process. These lead to

reciuctioi: in tlie tiine to ihe periods to the Generai Fiection makirrg it ciifficult to identify

stippiiei ibi s.-.i:-.,e ke;r, iter:is using open tencier methoci. Liiniteci time to the General

Commission .fbr the leur ended 3Ct' iitne 2A t 7
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Elections made these procurements really urgent in consideration that some of these

items were major for a credible free and fair election.

b) The General Election in Kenya is a constitutional requirement. The process of
procurement of goods and services for elections should be timely. If delayed due to
external interventions it becomes an urgent need which if not met may lead an election

that is not be credible. The 2017 General Elections would have been an imminent threat
to public welfare, safety and damage to properry if the goods and services were not
procured. The 8s August, 2017 General Election date was ultimate and could not be

changed.

c) There was limited time left to the 8tl' August, 2017 such that engaging in tendering
proceedings or other procurement methods would be impracticable. Direct procurement

therefore was the only option in the PPADA, 2015 that met the circumstances of the

Commission as prescribed in Section 103(2) (b) of the PPADA,2015
d) Changes in some Commission policies directly affected timely procurement like revision

of some specifications and proposals on new acquisitions. The constitution of the new
Commission six months to the General Elections to some extend caused the need for
direct procurement as some of these decisions were being made at the tail end.

e) Failure by some suppliers to deliver on time resulted to seeking alternative suppliers to

rnitigate the deficit in rnaterials and services required.

0 Pre-existing contracts - there some ongoing contracts or goods previously acquired from
some suppliers that were used as justifications for direct procurement for purposes of
compatibility or standardization as provided in Section I 03 (2) (d) of the PPADA, 201 5

The Fresh Presidential Election had been scheduled to happen within 60 days after the Supreme

Court's ruling of the nullification of the General Election's presidential results.

The 60 days included all the other electoral activities like plaruiing, budgetary approval and

procurement planning. No procurement can be initiated without budgetary approval.

The procurement of services and goods for this election therefore resulted to direct procurement

due to

a) Pre-existing contracts and buying additional materials and services from the previous

suppliers for purposes of standardization and compatibility. This was a repeat election

and therefore the understanding of the need to hold factors constant to get similar goods

and services hence direct procurement pursuant to Section 103(2)(d) of the PPADA,
2015.

b) Section 103(2)(b) of the PPADA, 2015 was also applicable occasioned by an Urgent
need considering the mood in the country. Failure to procure goods and services would
have made the situation worse leading to the threat to life and destruction of property.

on the Exaninalion of the Report oJ the Auditor General /or the Financial Staternenls lor the Independent Electoral Boundaries
issionfor the year ended 3dh firne 20t7
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24.0. Thc Commissioners Role in procurement

The Comrnission's policy decisions were made in plenary. It would be difficult to determine
their role in procurement unless one sat in Plenary or accessed the plenary Minutes.

Implementation of procurement policies was however under the approval of the Accounting
Officer with the support of the DCSS under which the Directorate of Supply Chain Management
fall.

The approval and directions to the Directorate of Supply Chain Management came from the
Accounting officer and the DCS ss who interact with plenary directly.

25.0. Submission by Amb. Paul Kurgat former commissioner IEBC
The commissioner submitted that:

He personally knew that the role of Commissioners was restricted to policy formulation
and Oversight
He was of the Opinion that the internal Audit conducted by the Chairperson ought to
have included all 9 departments. The Chairman seeking audit for a single department was
ill motive.
He couldn't understand why the Chairperson was requesting for an internal audit while
the officers from the office of the Auditor General were onsite

26.0. Submission by Ms. Margaret Mwachanya former Commissioner IEBC

The Comrnissioner submitted that:

l. The role of Commissioners was restricted to Policy formulation and Oversight
2. She left IEBC because of her principles, she also felt that her opinion was not taken in

decision making
3. That she voted on the procurement of KIMS in line with the paper submitted to plenary

by the secretariat.

4. She differed with the Chairpersons in initiating internal audit while Auditors from the
Office of the Auditor General were onsite.

5. The course she undertook was on leadership and was attended by several senior public
servants and that she graduated with Honorary Doctorate because of her personai
contribution to leadership.

27.0. Submission by Mr. Lawy Aura former Director Procurement

The Procurement Director in regards to provision of strategic communication and integrated
media campaign consultancy services submitted that:

2

J

Report on lhe Exomination oJthe Report oJthe Auditor General/or the Financial Statetnentsfor the Independent Electoral Boundaries
Commissionfor the yar ended 3dt' Jttne 2017
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1. The law provides for negations when the bidders arrive to a tie.

2. The scores were very close and he advised on the statistical tie to provide room for two

more bidders in the negotiations.

3. The letters written for procurement of collocation system to KRA and CMA were done

way before he assumed Office.

28.0. Submission by Ms. Praxedis Torerey former Director Legal

The former Director Legal subrnitted that:

1. The legal departrnent participates during the procurement oniy during preparation,

drafting and review ofcontracts.
2. The director legal does not sit in Commission meeting and only advice the Commission

when her advice is sought in writing.
3. No any legal advice was sought by the plenary or the CEO in regards to procurement.

29.0. Submission by Mr. Michael Kairu Managing Director Belgon Engineering Company

The Managing Director Belgon Engineering Company submitted that:

1. The time frame given by the IEBC was inadequate to supply such an amount.

2. After persistent calls from the Commission he borrowed a mould from a local plastic

manufacturer and modified it to fit the Commission's specification.
3. Due to short notice, he had to procure materials locally of which they were more

expensive.

30.0. Submission by Mr. Nicholas Nesbitt, the Country General Manager, IBM East Africa

Mr. Nicholas Nesbitt, the Country General Manager, IBM East Africa appeared before the

Committee accompanied by the following officers:

l. Benjamin Mann
2. Angela Ambetsa
3. Humphrey Lilech
4. Lewi Maina
5. Peter Gachuhi

6. Esther Kinyenje

submitted as follows

Chief Operations Officer
Legal Counsel

Govemment and Regulatory Affairs,
Client Executive

Kaplan & Stratton

Kaplan & Stratton

oftlrc Auditor Generalfor the Financial Statementsfor the Independent Electoral Bouldaries
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IBN{ Eastern Africa

The 'uvord IBM means Intemational BLrsiness Machines. IBM Eastern Africa private Limited
Company is a company incorporated in llast Afi'ica through registration and is *n"ffv 

"*r;;;IBM Giobal Corporation based in the United States of America. IBM Eastern Africa is is
company that helps clients leverage technology to grorv their businesses and overcome
challenges. IBM has been operating directly in East Africa since 195g. IBM has transformed -
Now a Cognitive solutions company powered by Cloud. New East Africa Headquarters
established inKenyain 2010 overseeing operations across 8 countries includingTanzania,
Uganda, Burundi, Rwanda, Ethiopia, Sor-rth sudan and Djibouti. Its comprehensive line of
offerings, including services, softwale and systems are designed for exceptional price
performance, manageability and ease of use. IBM's local busilcss partner network also has
experience across multiple industries, clelivering affordable and customizable solutions;
developed based on industry insights. Long term paftnerships within the telecommunications,
government, and financial services sectors have allowed us to focus on providing innovative
solutions which speak to the needs of local citizens.

IBM oversees and provides technical stpport for IBM paftners based in Africa such as providing
licensing agreements. IBM Kenya is a marketing divisionl entity of IBM Eastern Africa. IBM
EA is an independent entity and does not have any operational iinks with iBM France.

Support Services: In July, 2017 IBM was contracted by IEBC to provide maintenance services
for Servers that are stationed in Kenya. Tlie process was initiated through an invitation by IEBC,
to wit, the communication was formal and Mr. Nicholas Nesbitt, committed to provide the said
communication. Between, Jan-April 2017 IBM then proceeded to undertake an assessment of
the equipment; the latter had been in place since the 2012 election. Thereafter, IEBC contracted
IBMEA through direct procurement to provide maintenance services for IEBC servers based in
Kenya. The services were provided under the presumption that they were to be utilized during
the General Elections scheduled for 8tl' August, 2017. IBMEA was informed at the last minute
that IEBC had resolved to use cloud servers stationed in France. IBMEA were not aware of the
agreement between IBM France and Safran Morpho or Safran Morpho and IEBC relating to
cloud servers.

2012 General Elections: IBMEA had no role in the procurement of equipment by IEBC and
Safran Morpho and IBM France. This is because, even though IBM GLOBAL owns IBM France
and IBME, the latter and the former are independent entities that have no operational links.

Soliciting favours: No one from or behalf of IEBC sought any favours from IBMEA including
at the point of pitching for the contract. IBM has a policy thar does not allow staff to offer a gift
above USD $25. IBM do not have any contact with the Ministry of Information, Communication
and Technology before, or during the process of procuring the contract with iEBC.

Report on the Examinalion ofthe Report ofthe Auditor Generalfor the Financial Statenentsfor the lndependent Electoral Boundaries
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31.0. Submission by Ms. Corinne Mbiaketcha, the Managing Director, Oracle Technology
Systems (Kenya) Iimited

Ms. Corinne Mbiaketcha, the Managing Director, Oracle Technology Systems (Kenya) limited
appeared before the Committee accompanied by the following officers:

1. Hanifa Shakombo

2. Evans Monari
3. Effre Omondi
4. Lynette Etemesi

5. Peter Gachuhi

6. Esther Kinyenje

Counsel, Oracle

Partner, Bowmans

Counsel, Bowmans

Counsel, Bowmans

Kaplan & Stratton

Kaplan & Stratton

and submitted as follows

Oracle East Africa

Oracle Corporation is an American multinational computer technology
corporation headquartered in Redwood Shores, California. The company specializes primarily
in developing and marketing database software and technology, cloud engineered
systems, and enterprise software products particularly its own brands of database

management systems. The company also develops and builds tools for database development and
systems of middle-tier software, enterprise resource planning (ERP) software, customer
relationship management (CRM) software, and supply chain management (SCM) software.

Oracle Technology Systems (Kenya) Limited (OTS)is a subsidiary of the Oracle Corporation. In
April 2017, IEBC approached Oracle by way of an invitation letter to conduct a security
assessment. The basis of the invitation was OTS was the original equipment manufacturer. OTS
undertook the assessment upon attaining the necessary approvals though its internal structure.
Upon deiivery of its report, IEBC awarded a contract to OTS for license, implementation of
options and advanced customer support. On 29th May, 2017, Oracle submitted its security
assessment report. On 26tl'Ma5,,2017, IEBC issued Oracle with an invitation to tender. On 29th

May, 2017 Oracle submitted its quotation. Thereafter there was a subsequent negotiation to
reduce the quotation from Kshs 273,182,000 to Kshs 264,600,000. On 31't May,2017 the
contract was awarded and signed. OTS ensured that its internal matrix on compliance was met
before undertaking the contract. On June 8,2017 the system was scheduled to be tested.

The election could not have run without Oracles database. Oracle has only received payment
unting to USD $30,000 of the contract sum and has been in the process of negotiating for

yment of the remaining amount but is yet to receive responses from the National Treasury,
of ICT and IFMIS
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Soliciting favours: No one from or behalf of IEBC sought any favours from Oracle including at
the point of pitching for the contract. Oracle did not have any contact with the Ministry of
Information, Communication and Technology before, or during the process of procuring the
contract with IEBC.

32.0 Submission by Safran Identiry Securiry (IDEMIA)

Mr. Matthew Foxton jointly with Mr. Olivier Charlanes, the ]lxecr.rtive Vice-president and
Executive Committee Member/ Senior Vice-President respectiveiy, appeared before the
Committee and submitted as follows:

I'he Cornpany regrets that it was not able to appear before the Committee on I Itl' February,
2019, this was due to miscommunication of which they wrote ro the Committee through
the clerk's office via a letter dated 13tl'February,2019 to explain the same.

2. They confirmed that they finally received another of invitation on l8'l' of February, 2019:
in which they were invited 'IDEMIA' to appear before the Committee, to assist the
Committee in relation to its examination of accounts of the Independent Electoral and
Boundaries Commission for the Financial Year 2016117 as expressed by the Auditor
General's Report.

3. IDEMIA is justifiably concerned about some of misconceptions and misapprehensions
about its business; and is pleased that with this opportunity it vi,ill be able to clarify and set

the record straight on possible concerns relating to its interaction with the IEBC a solemn
institution within Kenya.

BACKGROUND by Mr. Matthew Foxton the Executive Vice-President

4. He submitted that IDEMIA is a French group of great repute globally; resulting from the

coming together in 2017 of two key worldwide leaders in the identity sector: Oberthur
Technologies and Safran Identity and Security.

5. IDEMIA is arguably the worldwide leader in police biometric systems: its biometric
algorithms and solutions are used by more than eighty (80) police services around the

world including the Federal Bureau of Investigations (FBI), Interpol, Germany's BKA, and

numerous African countries such as Kenya, South Africa, Chad, Botswana or Ethiopia.

Report on the Examination ofthe Report oJthe Auditor Generalfor the Financial StatementsJor tlrc lndependent Electoral Boundaries
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6. IDEMIA is also the leading provider of US government endorsed identities for trusted civil
and commercial transactions. IDEMIA counts a staggering 13,000 employees around the
world, including 2000 Research & Development experts and 13 Research & Development
centers across the globe. In the next 5 years, IDEMIA's Research & Development
investment is planned to reach I Billion Euros.

7. With close to $3 billion in revenues and more than 135 governmental customers incivil
identity solutions, IDEMIA serves clients in 180 countries and is the natural leader in the
identity industry, combining the strongest customer references and project experience.

8. IDEMIA has a worldwide industrial footprint to optimize responsiveness and custorner
proximity relying on a network of State-of-the-art factories covering all regions and
Service centers established in more than 30 countries around the world.

Chronoloey of IDEMIA's creation

9. He submitted that Morpho, part of the aeronautical Group SAFRAN, signed a first contract
with the IEBC in 2012 for the supply of Biometric Voter Registration (BVR) kits
(importantly Morpho was not contracted to supply any other components, especially no

deliverables linked to the transmission of results of 2013 General Elections).

to. Renamed 'SAFRAN Identity & Security' in June 2076, Morpho came together with
Oberthur Technoiogies (OT) in May 2017 giving rise to a new company called OT-
Morpho, which ended up being renamed IDEMIA in October 2017.

tt. He reported that these name changes were duly notified to the IEBC in two letters dated
July 7, 201 6 and June 13, 2017 . (The letters were tabled to the Committee)

IDEMIA in Kenya by Mr. Olivier Charlanes, Vice-President

12. He submitted that IDEMIz\ has been present since 2008 on police and security systerns

support.

13. In 2012, IDEMIA was sclected to contribute to the very first step of the 2013 gencral

election process. IDEMIA provided a Biometric Voter Registration (BVR) system to the
IEBC to produce a credible and secure voter register.

4. He reported that the same system has been maintained ever since, and complemented in
2017 wrth 45,000 devices deployed over more than 40,000 polling stations across Kenya to
organize the voter verification and results transmission in the scope of the 2017 general
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elections (the Kenya Integrated Election Management System - KIEMS). The system was
reused for the 26th october 2017 Fresh presidential Elections.

t5' In 2018, iDEMIA was contracted by the Ministry of Interior and Coordination of the
National Government for the provision of 31,500 mobile biometric kits to be used in a
national population registration.

t6. IDEMIA is currently in the process of establishing a new branch in Kenya, scheduled to
open later this year, an indication of the Company commitment to investing in Kenya and
supporting its growth

(1) KIEMS contract for General Elections

t7. He submitted that an initial tender for KIEMS was released on 15/12/2016, requesting a
submission from the bidders on9lll20t7, IDEMIA took part in the process.

t8. Upon cancellation of the initial tender, which happened on2llO3l2017, IDEMIA received
the same day a letter of intent from the IEBC formalizing IEBC's willingness to engage
IDEMIA to supply, deliver, install, commission, test & support an "Integrated Election
Management System". In the letter, IEBC highlighted the fact that due to the limited time
to fulfill its legal obligation, they were willing to engeige IDEMIA via a direct
procurement.

t9. After a new submission offer on 2510312017, IDEMIA received a notification of award on
251312017 and signed the KIEMS contract with the IEBC on3llo3l2ol7.

zo. He reported that the remaining time to execute General Elections was extremely short: only
20 weeks from contract signature to the General Elections voting day, which took place on
8t8t20r7.

zt. To execute this contract for General Elections, IDEMIA provicied the following equipment,
licenses and services:

- Delivery of 45.000 KIEMS kits, which include tire KIEMS tablet and its
accessories.

- Installation, configuration, testing & commissioning of the KIEMS system, which
includes:

o Voters verification (EVI) oResults Transmission System (RTS)

o Candidates Registration Management System (CRMS)

Report on the Examinalion ofthe Report oJthe Auditor Generalfor the Financial StatementsJor tlv lndependent Electoral Boundaries
Connission/or the year ended jA'June 2017

L21



o Integration of the KIEMS solution with the existing Biometric Voters

Registration system (BVR)

o The provision of Software licenses and royalties for the KIEMS system

Preparation of 10.000 KIEMS kits for the verification exercise (configuration,

reception & inventory)

Preparation of 45.000 KIEMS kits for the General Elections (reconfiguration)

Election Day technical training

Election Day technical support

22. He reported that as the program unfolded, the following additional equipment & services

were requested by IEBC and delivered by IDEMIA in order to adapt to the tight schedule

of the General Elections:
- Provision of cloud services for RTS

- Change request for customization of RTS software

- Change request for CRMS external portal

- Change request for increasing the production capacity in preparation of Kits for the
elections

23. IDEMIA executed the program within due time, which ultimately allowed it to manage the
General Elections according to the customer's requirements.

(2) KIEMS contract for Fresh Presidential Election

24. He reported that on ll9l20l7, Supreme Court of Kenya decided to nulliff the presidential

election which took place on 8/8/2017 and requested to schedule a Fresh Presidential

Election on 1711012017 .

25. On l9l9l20l7,IDEMIA received a letter from IEBC approving the selection of IDEMIA as

the provider of services for this Fresh Presidential Election. Time constraints made it
impossible for the IEBC to contract & deploy an alternative election system.

6. On 281912017, IDEMIA was invited for final negotiations. The contract for Fresh

Presidential Election was signed on the same day.

. In order to execute this contract for Fresh Presidential Election, IDEMIA provided the
following equipment and services:

- Preparation of 45.000 KIEMS kits (reception, inventory and reconfiguration)
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Delivery of KIEMS kits replacement and spare parts (SD cards, tablets)
Upgrade, installation & configuration of the KIEMS system
Election Day technical training

Election Day technical support

z8' Ife reported that the allocated time to see this program through was notSing short of
succinct: 7 weeks between the Supreme Court decision to cancel the election and the
effective date for Fresh Presidential Election. The elections were delayed 10 days and
finally took place on26110/2017.

29. In order to secure the availability of the Election system 1br Election Day, IDEMIA was
committed to executing its contract on time at expected cprality level and according to
iEBC's request:

- IDEMIA worked without contract untii 2819. Ar that point, 60% of IDEMIA,s
contract was delivered. IDEMIA took significant risk in doing so.

- IDEMIA mobilised technicians to provide field supporr fcr 290 constituencies.
- The local factory had to operate night shifts, more than 350 Kenyans were hired by

IDEMIA at some point in time to speed up deliveries.
- The late confirmation on 1311012017 of the RTS workflow evolution required for

FPE.

- The risk taken by the company to handle the program nationwide, und.er very strict
time frames.

- The security measures taken by IDEMIA to provide full protection to the company
staff. The said protection started shortly before the date of the General Elections.

30. He reported that for Fresh Presidential Election, both the costs of the program and the
program management were justified by the exceptional context in which the elections took
place.

31. The prices were approved as they were quoted by the IEBC, after several rounds of price
negotiations to cope with the customer's expectations.

32. I{on. Chairman, Hon Committee, IDEMIA executed the program within due time, which
ultimately allowed it to manage the General Elections according to the customer's
requirements.
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(3) KIEMS system husting

33.He submitted that according to the contract requirements, the Result Transmission System

(RTS) hosting platform was to be (i) locai and (2) provided on17l04l20l7 by the IEBC.

34.As the local platform was not made availabie on time, the IEBC asked IDEMIA to put an

alternative strategy in place. IDEMIA responded positively to that demand, thus exceeding

our contractual services.

35. In J,tne 2017,IDEMIA proposed the alternative solution to host the RTS on a private

cloud platform. IEBC accepted this proposal as an action to reduce the risks of the
Elections program.

36. He reported that from a security perspective, an internal audit of the platform used for
the General Elections done by Verizon certified that the investigations lead identified no

evidence to suggest that anything had jeopardized the integrity of the RTS system.

37. Furthermore, the following audits were done & tests reports were provided to IEBC
before the Fresh Presidential Election:

(a) Functional and performance tests:

- Full functional and performance tests reports were shared with IEBC
- A third-party company audited the methodology & functional tests results

(b) Secwity tests:

- Full reports shared with IEBC, including penetration tests

- Independent penetration tests performed by Orange

38.IDEMIA executed the program within due time, which ultimately allowed it to manage the
General Elections according to the customer's requirements.

9. After both elections, RTS data were handed over to the IEBC on 151212018. The databases

and virrr:al servers used for both elections were copied on a dedicated space of the local
infrastructure in May 2018, giving IEBC access to the both elections' data.

o. The RTS system hosted by NTT was shut down on 161112019, after repeated notifications
sent to the IEBC on the matter.
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FIon Chairrnan and Hon Committee,

o Kenyan elections are complex and cannot be compared to any other elections.

' IDEMIA has worked in many countries, and the Kenyan election solution is unique
but far ahead compared to that of other countries.

' IDEMIA remains above many of its competitors in terms of technical solution and
project management.

Conclusion

+l' IDEMIA fulfilled its assignment for Kenya's IEBC with professionalism and rigour. It was
engaged by the IEBC to carry out very specific tasks, which it successfully accomplished
in respect of both the original and rerun elections.

44. All internal and external audits conducted on IDEMIA's systems revealed that it
successfully achieved its general election goals for the IEBC.

45. They canied out their duties totally impartially, they are an ethically-minded company and
they have no wish to be caught up as scapegoats in Kenyan politics.

46.He reported that, in 2017, some IDEMIA collaborators had even beenthreatened of death,
here in Kenya. Nevertheless, they kept performing an outstanding job in ensuring that
KIEMS worked properly and securely during the two elections, so as to ensure a fair and
neutral election process then trustful results.

47.Even following the Supreme Court's September l,2Ol7 ruling, IDEMIA accepted to
extend its engagement and kept supporting the IEBC in the democratic process so as to
ensure open, free and fair Kenyan elections. Therefore, as of September 2OIT,IDEMIA
provided an updated software, additional KIEMS hardware and support services for the
October 26, 2077 presidential election rerLln.

48. Further the High Court's October 1l ruling and the IEBC's resulting official decision to
include eight candidates in the Fresh Election caused the company considerable unexpected
work, such as:

- Writing new software for the KIEMS kits to include the new candidates list.
- Updating once again the 45,000 KIEMS kits with the new configuration.
- configuring the RTS system again to include the new candidates list.
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49. Despite this challenging context, IDEMIA and all its people are proud to have been able to

successfully fu1filI their engagements to support Kenyan democracy, and humbly reaffirm

today how positively it can consider the outcome of both 2Ol7 elections, as it has been

publically stated by the International Community observers (UE, Carter Center, etc.).

50.IDEMIA has undertaken successfully several election projects in Africa. It considers that

elections are the most challenging projects to set up. But they also are the most rewarding

as they are a fundamental bloc in the developtnent of a country.

5r. IDEMIA is most glad to have supported this great country in assisting in the management

of the Z0l7 Kenyan elections. It was a gleat challenge for IDEMIA in terms of time,

technology and security constraints noting the novelty of the solution offered. IDEMIA is

incredibly proud to have supported Kenya and served its citizens'

Committee Observations
1. When asked of the Local Address, he subrnitted that the Company was in the process

ofregistering a local associate.

Z. When asked of other contracts they are undertaking in the country, he submitted that

they have the Foilowing live contracts with the Government of Kenya:

I. Contract with the Police Department on finger print equipment (Biometrics)

il. State Department of Interior on population Registration - NIMS

3. When asked whether he can table his contractual obligation to the Committee, he

undertook to table a soft copy immediately after the meeting.

4. He admitted that he was selected through a direct procurement process

oJthe Attditor Genera!for rhe Financial Statentenlsfor the lndependent Elecloral Boundaries
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^33.0. COMMITTEE RECOMMENT)r\ -ri0ryS

Parliament shor-rlcl move with speecl to strengthen the IEBC by revisiting the legalframework and the general p.lit:.r"!,.Lriclelines while taking into account therecommendations of the Kricgler Corttntission in order to resolve tension between theoffices of the cirairman and the cEo by having their functions clearly spelt out andaccountability appropriately assig.ecl as envisioned under section l1A of thelndependentElectoral Boundaries Commission .u\cL.

2' It also evident that commissioners clemonstrated conflicts of interest in relation toprocurement of the KIEMS kits r'r'here the commissioners voted in favour of theirprefened suppliers as evidencccl in N4INUTE 12-15/03/2017 of the Special plenary
Meeting emerged that the other conlnissioners demonstrated conflicts of interest inrelation to procurement held on 3 I'r March, 2017.

The committee recommends that uporr acloption of this report, the relevant investigativeagencies should institute investigations on the conduct of the commissioners involvedwith a view to initiating prosecution where culpability is established.

3' The commissioners failed to exercisc o,ersight while the Secretariat demonstrated pooror lack of prior planning which plungecl the electoral body into crisis after crisis, thatcompelled the Commission to unclertake direct procllrement of all critical goods andservices in a mannerthat was corltreu'\'to provisions of Article 227(l)of the constitr-rtion
in so far as it did not embocly a p.occss rhat was fair, equitable, transparent, competitive
and cost-effective.

The inertia exhibited by the leaclership of the IEBC has eroded public confidence in theinstitution's capacity, as curreutly constituted, to execute its constitutional mandate whilst
safeguarding public interest. To that end, the commissioners, the chief Executive officer
and the Directors who were involved in the unlawful procurement should vacate office
immediately upon adoption of this repoft to allow for the much-needed reforms to beeffected to restore public conficlence in the Independent Electoral Boundaries
Commission.

The National rreasury and the Auclitor-General should assist the commission undertake
verification of all pending bills with a view to expedite the settlement of all genuine
payments due to the suppliers in order to save the public from incurring additional costs
that may arise from protracted legal disputes with such suppliers. The team should also
institute mechanisms to recovel all monies that might have been paid to suppliers
improperly' Investigations should also be undertaken, and if impropriety is established,
appropriate action taken against all the officers involved.

4
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5. The Accounting Officer should at all times ensrue that all applicable accounting and

financial controls, systems, standards, lau,s and procedures are followed when procuring

or disposing of goods and services as provided for in section 68(2Xe) of Public Finance

Management Act 2OlZ and section 103 of the Public Procurement and Asset Disposal

Act,2015.

6. The CEO, Mr. Ezra chiloba, signed contracts worth Kshs. 4,312,046,372'00without the

contractors providing performance guarantees contrary to the provisions of section 142

(1) of the Public Procurement and Asser Disposal Act, 2015' upon adoption of the

Report, the relevant investigative agencies should undertake an investigation with a view

to initiating prosecution if culpability is established. The Commission should at all times

ensure that performance guarantees are executed before signing a contract in accordance

with sectio n 142(1) of the Public Procurement and Asset Disposal Act,2015'

7. The Accounting Officer should always be guided by the Average Price List or Market

price Index published by the Public Procnrement Regulatory Authority that is designed

to assist all heads of procuring entities, accounting offtcers and all public officials

involved in the procurement function with rhe necessary information to comply with the

afore said tegal iequirement and in turn deliver value for money in the public service and

comply with section 5aQ) of Public Procurement and Asset Disposal Act,2015 that

prohibits all transactions by public offrcials in which standard goods, works and services

are procured at unreasonably inflated prices'

Within three months of adoption of this report, the Public Procurement Regulatory

Authority should publish anupdated Avcrerge Price List in light of the factthatthe last

Average price lisi was published pursuant to the provisions of section 30 of the Public

Procurement and Disposal Act, 2005'

g. The Commission should establish framervork contracts with more than one supplier so

that it is not held hostage when it comes ro pricing with the aim of ensuring that resources

of the Commission are used in a way that is effective, effrcient and economical pursuant

to the provisions of section 68(1Xb) of PLrbiic Finance Management Act, 2012'
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34.0. BASIS FOR COMMITI'EE RECO}J \II'NDATION FOR VACATION OF OFFICE
The Commissioners

The committee received eviclc,ce relatinq t, specific i,cide,ces to support impropriety in theconduct of the following corllnissionels zr rcl hence forming tne uasis for the committee,s

il,t"ffi:ll1on 
that the saicl commissio,ci':i vacate office immediatery upon the adoption of

Mr. Wafula Chebukati- Chairperson;
Ms. Consolata Maina - Vice Chair.pcr.soii;
Margaret Mwachanya - Commissio ner.:
(Prof.) Abdi Guliye - Commissionc,.:
Mr. Boya Molu - Commissioner; ancl
Amb. Dr. Paul Kurgat - Commissioncr

The evidence received depicts a commissio, ru,ning on aLrto-pilot. The commissioners,individually and collectively, faiied to exercise oversighi as envisioned under section i lA(a) ofthe Independent Electoral and Bounderries comlission Act, 2011 thereby plunging theInstitution into a crisis' The commissioners v'ere unable to make urgent and decisive policydirections on procurement matters, compelli,ir the Secretariat to ,,dertake direct procurement ofall goods and services in a manrler that was conrrary to Article 227(l)of the constitution of theinsofar as it did not embody a process that r.r,u.s fair, cquitable, transparent, competitive and cost-effective' As a result the commissioners failccl to take charge of the entire electoral process inthe2017 electoral cycle' This evinces an inexcusable level of incompetence given the importanceof their role in the electoral processes in the country as expressed in Article gg of theConstitution.

In a clear case of incompetence, the commissionels demonstrated lack of understanding of theirrole as relates to the principles of good governance and separation of roles between thecommission and the Secretariat, integrity, trarspal'ency and accountability contrary to theprovisions of Article l0(2Xd) of the ConsriruL.ion.

conflict of interest and glaring instances of gross misconduct were manifest during theprocurement of the KIEMS Kits the commissioners opted to vote in favour of their preferred
suppliers as evidenced in MINUTE 12-1 5/0-7/2017 of the Special plenary Meeting held on 3l,tMarch, 2017.

The chairman of the commission, in se,ious violation of cirapter Six of the constitutionpresided over allocation of legal work to his lbrmer law firm without disclosing this relationship
or even cautioning the Secretariat of the same.

I
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From the foregoing findings, it is evident that the Commissioners were operating ultra-vires the

constitution, the law and their oath of office. These constitute solid grounds for the removal of

the commissioners from office under Article 25r of the constitution. The committee

accordingly recommends their removal from office forthwith.

The Secretariat

There seemed to be an unending tug of war and tuff-fencing between the Secretariat and the

commissioners. In the clear lack of policy clircction from the Cornmissioners, the Secretariat

operated as if the commissioners did not exist. Tn the ensuing scenario the Senior staff of the

Secretariat, Individually and collectively, failecl to plan, execute or implement the policies and

strategies of the commissio, as envisioned ,ndcr section r lA(b) of the Independent Electoral

and Boundaries commission Acr, 2011. It was apparent to the committee that this failure was

deliberately designed to plunge the Commission into a crisis that compelling the Commission to

resort to direct procurement of all critical goods and services in a manner that was contrary to

Article 227(I) of the Constitution. Consequently. the Kenyan taxpayer did not get value for

mone),. The Committee highlights the follorving instances as the basis for its recommendations

for the removal from office of the senior staff of thc commission:

5. Mr. Ezra Chiloba - CEO

wh.ereas the committee notes that he has sirtce been removed from the commission' the

cornmittee particularly makes the following observations with regard to his role as cEo:

e) Poor pianning and mismanagement oI lhc procurement processes in relation to the whole

election process of both August ancl Oct/]l-er 2017, thereby creating an environment of

()paqueness, secrecy and anxiety. This, inevitabiy, contributed to the escalation of the

cost of the 2017 Gene:ral Eiections'

0 lrailure to inculcate the spirit of team r\'olk and collegiality with the Commissioners and

not providing information to the conrmission in a timely maruler, thus creating ioopholes

that were exploited to subvert the proper lugctioning of the Commission'

g)Exposingthecommissiontohigh:'ill'sri'notdemandingperformancebondsbefore
signing contracts. For instance, he awrrt'<1crl a contract for BVR IBM Server infrastructure

maintenance a,d KIEMS infrastructurc security monitoring solutions through direct

procurement at a cost of Kshs.452,006,003.77 which solution was eventually not utilized

during the2017 General Elections'

h) Purchase of 149,640.5GB extra dn1;1 llrrlr-llcs valued at Kshs'727,625,926 which were

eventually not used for.the intendecl i)Lrri-rr:jcs during theZOLT General Elections, thereby

occasioning extra burclcn to the taxpa) ''ri s'

Report on he Etantination ojthe Report ofthe Auditor GeneralJor tre Fitrrncial sratementsfor lhe Independenl Electoral Boundaries

CintmissionJor the year ended jdt'June 2017
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6. Mr. Marjan Hussein _ Deputy CEO

c) As the Deputy cEo operations Logistics and Support Services, he was the chairmanof the commission Tender commitrcc and he mistea the cEo into signing BVR IMBServer infrastructure Maintenancc a,cl KIEMS infrastructur. r..,i.i,y monitoringsolutions contracr amons others ag,i,sr rhe provisio", ;i;;;;;;;;.rrement andAssets Disposal Act, 20i 5.

d) He allowed receipt of some electit.rir urar.erials for Fresh presidential Elections waylong after the required delivery diires and after completion of the election exercise.For instance' the security seals that we.e supplied late by Far East company Limitedwhose payment is still contentious ro claLe.

. Ms. Praxedes Tororcy _ Director, Lcg:rl Scrvices

c) Failure to provide sound legal zrri'ice to the commission with regard to therequirement for performance bo,cis before execution of contracts .xposing theCommission to high financial risks.

d) Failure to provide sound legal acl,icc to the cEo on direct procurement of variouselection materials during the Genc|r.l Elections contrary to section 103 of the public
Procurement and Asset Disposal Act, 2015.

Mr. James Muhati * Director, ICT

d) Failed to provide sound technical acl'r'ice to the commission on specifications relatingto procurement of BVR IBM scrver infrastructure maintenance and KIEMSinfrastructure security monitoring solution through direct procurement at a contractsum of Kshs.452,006,003.77,thereby occasioning wastage of pubric resources.

e) Failure to advice the commission appropriately on technical specifications relating toprocurement of oracle database ancl security solutions worth of Kshs. 273,643,447.00
thereby occasioning wastage of pubiic rcsources.

0 Failure to provide appropriate advice on technical specification on procurement ofdata bundre requirement for the erection worth Kshs. r,g0o,57g,5r2.0o, therebyoccasioning wastage of public resour.ces.

, ht f .hl?:.! :i ..t'
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SIGN:.

HON. JAMES OPIYO WANDAYI, X{P
CHAIRPERSON

[7;';::,1:;:i;:'ff:::,:l'i';i:i,i;:%i!; Auditor Generatlror ttte t:'inanciatstarementstor the tndependent Etectora! Boundaries
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MIN No. 460i2018: PRELIMINARIES
The Chairperson called the meeting to order at Thirry Minutes past Ten O,clock followed by
a word of prayer and introductions.

18: ON

Minutes of the 77e sitting heid on Monday 20th August.2OlS were confirmed as true record
of the deliberations ofthat sifting and signed by the Chairperson having been proposed by
Hon. (Dr.) otiendeAmolio, MP and seconded by Hon. Junet Mohammed Nuh, Mp

Minutes of the 86'h sitting held on Monday 17s September,2018 were confirmed as true
record of the deliberations of that sitting and signed by the Chairperson having been proposed
by Hon. Peter Masara, MP and seconded by Hon. DanielRono, Mp

Minutes of the 87s sitting held on Wednesday lgth September,2018 were confirmed as true
record of the deliberations of that sitting and signed by the Chairperson having been proposed
by Hon. Peter Masara, MP and seconded by Hon. christopher Nakuleu, Mp

Minutes of the 88th sitting held on Friday 2ltt September, 2018 were confinned as true record
of the deliberations of that sitting and signed by the Chairperson having been proposed by
Hon. Peter Masara, MP and seconded by Hon. Patrick MakauKing,ola, Mp

Minutes of the 89m sitting held on Monday 24th September,2018 1Oam were confirmed as

true record of the deliberations of that sitting and signed by the Chairperson having been
proposed by Hon. Peter Masara, MP and seconded by Hon. Daniel Rono, Mp

Minutes of the 90th sitting held on Monday 24th September,20l8 at 2.30prn were confirmed
as true record of the deliberations of that sitting and signed by the Chairperson havrng been
proposed by Hon. (Dr) OtiendeAmollo, MP and seconded by Hon. Michael MwangiMuchira,
MP

Minutes of the 91" sitting held on Thursday 27th September. 2018 at 10.00arr were confirmed
as true record of the deliberations of that sitting and signed by the Chairperson having been
proposed by Hon. (Dr) OtiendeAmollo, MP and seconded by Hon. Michael Mrx,angiMuchira,
MP

Minutes of the 92nd siuing heid on Thursday 27th September. 2018 at 2.30pm were confirmed
as true record of the deliberations of that sitting and signed by the Chairperson having been
proposed by Hon. Michaei MwangiMuchira, MP and seconded by Hon. @r) OtiendeAmollo,
MP

2

No matter arose



MIN NO.46272018: EVIDENCE f{DEPENDENT AND 
.ELECTRAL 

COMMISSION

OF KEI\]-YA
The Appropriation Accounts. Other Public Accounts and the Accounts of the Funds for
the201612017

Mr. MarjanHuseinthe Accounting Officer and the Ag. Secretary for Commission appeared

before the Committee accompanied by the following officers and a Commissioner:

l. Mr. BoyaMulu - Commissioner

2. Ir&. Osman Ibrahim - Director Finance

3. Mr. James Muhati - Director ICT
4. Mr. Andrew K. Limo - Communication Manager

5. Mr. Benard O. Nyachilo - Ag. Director Procurement

And he submitted as follows

1. INACCI'RACIES IN THE FINANCIAI STATEMENTS

1.1 VARIANCES BETWEEN TIIE FINANCIAL STATEMENTS AND TIIE
LEDGER

Account balances reflected in the financial statements for the year ended 30 June,2017

differs with the ledger balances. As a result variances totaling Kshs.63l, 972,981have been

noted on various Heads. The Commission has not carried out reconciliation or given any

explanation for this material anomaly.

Management Response

He admitted that there are variations between the financial statements and the trial balance.

The variances were mainiy occasioned by the following;

i. The Commission prepared the financial statements applying the International Public

Standards of Accounting Accrual basis which recognizes expenses as incurred and not

u,hen paid. The financiai statements are therefore based on the IPSAS Accruai basis

of accounting while the iFMIS Trial Balance is based on the IPSAS Cash basisof

accounting hence the variances.

ii. The variance of Kshs.123,222,923.85 relates to capital expenditure on the supply and

deiivery of communication and ICT nets,ork equipment. These items were wrongly

captured in the financial statements and have since been corrected. The figure of
Kshs.51, 887,109.98 relates to accrued expenditure recognized during the 2016/17FY.

This was wrongiy classified as maintenance of computer. It has since been

reclassified under internet connection

iii. The variance of Ksh 168,892,472 was occasioned by:

(1) Wrong posting/double posting of KSh 121,292,690 being part payment of Taxes

to KRA for KIEMS purchased. This posting has since been reversed.

a
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(2) An omission of purchase of computer pafts amounting to Ksh. 47,600,000(Circuit
Business Systems). The entry has been included in the Fixed Asset Register (FAR).iv' The variance under item 2210300 is anributed to the adjustments for prepaymenrs
(un-surrendered imprest) as at 3Oth June, 2017 based on IpSAS Accrual basis.
For more detailed explanations see the variance analysis table attached. (Annex 1.)
The adjustrnents have been incorporated in the revised financial statements that was
submitted to the auditors on 3'd July 2018. The revised financial statements have
addressed all the issues raised.

Plenary
When askecj on the action he has taken against the offlcer in charge of preparation of
financial statement, he repor-ted that no action has far been taken
Members Observation

1. Members raised concern in the manner in which the Financial Statement was prepared
2. The query remained unresolved

1.2 I]I\DERSTATEMENT OF CASH AND CASH EQINVALENTS

The statement of financial position as at 30 June, 2017 reflects cash and cash equivalents
balance of Kshs.4, 499,870,000. However, the accuracy of the balance cannot be confirmed
due to Kshs.72, 385,205 (over) and Kshs.241, 257,652(under.) between the balances reflected
in the financial statements and the reconciled Cash Book. No reconciliation or explanation
has been provided for the difference between two sets of records.

Management Response

i. Regional Accounts Variances
He submitted that the cash and bank balances reflected in the financial statements rvere
prepared based on the initial Board of Survey (BOS) Reports from r.egional offices. A
revierv of the Expenditure Reports from the regions indicated that funds disbursernent to
the regions for the period under review were emoneousiy recorded in the books of
accounts for the five regions identified.

The errors were adjusted as part of post balance sheet events in the books and also in the
revised financial statements. The correct figures have been captured in Note 12 Cash and
Bank of the revised financial statements (Page 27) (Annex 2).
ii. Mortgage Variances

The financial statements were based on the disbursed funds to the Commission's
Mortgage Fund reflected in IFMIS Trial Balance instead of the actual Mortgage Ledger
balances. The difference was a moftgage amount that had been disbursed to the staff.

The Financial Statements were revised to reflect actual lr4ortgage Ledger balances.

iii. Car Loan Variances
The financiai statements were based on the disbursed funds to the Commission's Car
Fund baiance reflected in IFMIS Trial Balance (of Kshs.100M and the opening Car Loan
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balance of Kshs.26.098M) instead of the'actual Car Loan Ledgei balances. The differenie

is a car loan amount that had been disbursed to the staff reflected under Car Loan Fund

accounts receivables.

The Financial Statements were revised to reflect actual Car Loan Ledger balances.

The adjustments have been incorporated in the revised financial statements that was

submitted to the auditors on 3'd July 2018. The revised financial statements have addressed

all the issues raised.

Members Observation

1. Members observed that the query has since been resolved since the Financial

Statement was revised and verified

2. The query is therefore resolved

1.3 UNDERSTATEMENT OF APPROPRIATIONS-rN-AID (A-I-A)

The Statement of comparison of budget and actual amounts reflects A-I-A totaling

Kshs.142,773,000 while the statement of financial performance reflects an amount of
Kshs.131,179,000 against the same account item resulting to a difference Kshs.11,594,000,

which has not been reconciled or explained.

Management Response

He admitted that there was a difference of KSh. 11,594,000 in AIA amount reflected in the

Statement of Comparison of Budget and Actual amounts and the AIA reflected in the

Statement of Financial Performance. The difference of Kshs.l l, 594,000.00 was as a result of
arithmetical error in the excel worksheets. The actual AIA received was Kshs.

131,791,068.00 as per the detailed AIA list altached for audit review. (Annex 3)

Further, examination of records reveaied that the Commission received Kshs.16,408,399

frorn i.IlrlDP on i3 September 2016 which was posted in the Cash Book on201912076.

However, the receipt has not been disclosed in the statement of financial performance for

201612017.

Management Response

He admitted that the grant of KShs.16,408,399 from UNDP was not disclosed in the

unaudited financial statements. This was an omission.

The Commission had received grant support from IINDP to pay the casuals during the Mass

Voter Registration I. LINDP oniy paid directly the net amount due to the registration officials

since UNDP is tax exempt. UNDP therefore requested the Commission to process the

sratutory deductions (PAYE & NSSF) for the Voter Registration Assistants on its behalf

hence transferring the said amount to KCB account.

This was part of approved IINDP support budget.

I
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An adjustrnent has been made and a revised set of financial statements together with the
receipt voucher G.O 17) and payment Vouchers are available for your audit verification.
(Annex 4)

The adjustments have been incorporated in the revised financial statements that was
submitted to the auditors on 3'd July 2018. The revised financial statements have addressed
ali the issues raised.

In addition, the Commission received interest from the KCB call account no.113gg35137
amounting Kshs.2,314,024.25 (usD.21,960.94 @105.37) which has equaily not been
disclosed in the financial statements.

Management Response
He admitted that the Commission admits the omission of interest income of
Kshs.2,314,024.25 earned from Call Deposit account as part of income/AlA in the
20 1 6 120 17 fi nancial statements.

This has been disclosed under Note 5.Grants from International Organizations (page 24) of
tire revised financial statements.

The adjustments have been incorporated in the revised financial statements that was
submitted to the auditors on 3'd July 2018. The revised financial statements have addressed
all the issues raised.

Members Observations

1. Members wondered that if the matter would not have been detected by the Offrce of
the Auditor General the issue would have remained unnoticed and Public Money
wouid have been lost to individuals

2. The Accounting officer should take appropriate action against Officers who
occasioned the omission and report back to the Committee

3. The query remained unresolved

1.4 I]NSUPPORTED ACCOUNT PAYABLES

The statement of financial position and Note 17 to the accounts as at 30 June, 2017 reflects a

balance of Kshs.6,077,358,000 against accounts payables. However. the schedules provided
for audit review reflects an amount of Kshs.3,354,467,114.58 resulting to unsupported
difference of Kshs.2,722,890,885.42 which has not been analyzed. Further, the Commission
amended Financial Statement in which Note 1 8 now reflects a balance of Kshs.2.68 O,742,OOO

against Pending Bills which were not supported with Payment Vouchers.

6
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He admitted thit some payment vouchbrs in support of pendin'g bills disclosdd under Note 18

(Page 31) were not availed to the auditors due to audit time constraints and the incomplete

state of payments documents related to the 2017 general election.

PenCing bilis summary and supporting schedules were availed to the auditor for verification

befc,re the audit exit meeting. (Annex 5)

Members Observations
1. Members observed that the expianations given by the accounting officer were

unsatisfactory and requested for.the fol lowing Additional Documents

i. Detailed list of Pending bills

ii. Copies of PaYment vouchers

iii. List of directors of companies that supplied the election material

The ouerv remains unresolved

1. 5 O'UTSTANDING IMPRESTS

a) The financial statements for the year ended 30 June, 2077 reflects under Note 12

temporary Imprests totaling to Kshs.24,171,000 which ought to have been surrendered

on or before 30 June, 2017 but was still outstanding as at that date. No reasons have,

however, been provided for failure to surrender or account for the imprests.

Management ResPonse

He submitted that the Commission conducted the general elections on 8th August2077 while

the financial year ended on 3Oth June 2017.

The end year closure coincided with the implementation of generai elections activities that

could not have been avoided. The staff both from the field and the head quarter who were

involvecl in the implementation of such activities were to be facilitated for successful conduct

of the eiections. This forced the officers to hold imprest for activities which were ongoing
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UNSIIPPORTED ACCOI.INT PAYABLES

S/NO. ITEM AMOUNT REMARK

1

ACCOLINTS PAYABLE OPENING BALANCE

AS AT 01.06.2017 634,455,272.56

ANNEX
1.4.1

2

REVISED HQ LIST OF PENDING B ILLS AS AT

30.06.2018 1,896,885,47 6.45 ANNEX1.4.2

J

HQ LIST OF LEGAL PENDING BILL
2017

s 2016-

437,037,758.94 ANNEX1.4.3

4 ACCRUALS SETTLED IN 2016.2017FY (287,636,987 .62) ANNEX1.4.4

TOTAL PAYABLES 2,680,741,520.33



during the closure of the financial year. The imprests have since been surendered and cleared
from the imprest register.

b) Examination of the Imprest registers revealed variations between the balance of
Kshs.24,i71,000.00 reflected in the financial statements and the arnount of
Kshs.12,395,874-00 reflected in the imprest register, resulting in a variance of
Kshs.l 7,775,126 which has not been reconciled or explained.

Management Response

He submifted that the variance of KSh. 17,775,126.00 refers to the imprest which had been
surrendered but not cleared in the imprest register as at 30,06 .2017 due to the workload
related to the general election. The imprest were later cleared and the imprest register
adjusted.

A reconciliation between Kshs.24, 171,000.00 reflected on the financial statements and
Kshs.12, 395,874.00 reflected on the imprests register is attached for your audit review.
(Annex 6)

Members Observation

1. Members observed that the Accounting Officer was in breach of the law that required
a surrender of imprest within seven u,orking day after the lapse of the activity

2. The query remains unresoived

There being no other business, the sitting rvas adjourned at Twenty Three Minures past
OneO'clock

Signed
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5I RE NCO CILIA ONTI Fo UTSTo ANDING IMPRXSTS TI{EIN 20 1 16-20 FY7
s/1\o. ITEM AMOLINT REMARK

IMPRESTS OUTSTANDING AS PER IINAUDITED FIN
STMNTS 24,170,979.00

Annex

1.5.1

2

LESS: IMPRESTS SURREND
BEFORE AUDIT

ERED AND UPDATED

11,774,959.00

Annex
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MIN No. 46412018: PRELIMINARIES
The Chairperson cailed the meeting to order at Twenty Minutes past Two O,clock foljowed
by a word of prayer and introductions.

46 F

Minutes of the g5msitting held on Monday 1" October, 2018 at 1Oam were confirmed as true
record of the deliberations of that sitting and signed by the Chairperson having been proposed
by Hon. Daniel Rono, MP and seconded by Hon. peter Masara, Mp

Minutes of the 96th sitting held on Monday 1" October, 2018 at Z.30pm were conl'irmed as
true record of the deliberations of that sitting and signed by the Chairperson having been
proposed by Hon. Daniel Rono, MP and seconded by Hon. peter Masara, Mp

Minutes of the 97m sitting held on Tuesday 2nd October,2018 were confirmed as true record
of the deliberations of that sitting and signed by the Chairperson having been proposed by
Hon. Hon Peter Makau, MP and seconded by Hon. (Dr) otiendeAmollo, Mp

Minutes of the 98th sitting held on Thursday 4thOctober,2018 were confirmed as true record
of the deliberations of that sitting and signed by the Chairperson having been proposed by
Hon. James GichuiMwangi, MP and seconded by Hon. Maj. (Rtd) (Dr.) EseliSimiyu, Mp

Minutes of the 99th sitting held on Thursday 9th october, 2018 were confinned as true record
of the deliberations of that sitting and signed by the Chairperson having been proposed by
Hon. Daniel Rono, MP and seconded by Hon. Peter Masara, Mp

Minutes of the 100th sitting held on Thursday 1l'h October,2078 were confinned as true
record of the deliberations of that sitting and signed by the Chairperson having been proposed
by Hon. Patrick Ir4akauKingo'ola, MP and seconded by Hon. James GichuiMwangi, Mp

Minutes of the 101'h siuing held on Tuesday 16th October, 2018 were confirmed as true
record of the deliberations of that sitting and signed by the Chairperson having been proposed
by Hon. (Dr) otiendeAmollo, MP and seconded by Hon. Maj. (Rtd) (Dr.) Eselisimiyu, Mp

Minutes of the 102'h sitting held on Thursday i8'h October,2078 were confirmed as true
record of the deliberations of that sitting and signed by the Chairperson having been proposed
by Hon. Christopher Nakuleu, MP and seconded by Hon. James GichuiMwangi, MP

Minutes of the 103'd sitting held on Friday 19'h October,2078 were confirmed as true record
of the deliberations of that sitting and signed' by the Chairperson having been proposed by
Hon. Daniei Rono, MP and seconded by Hon. Junet Mohammed Nuh, MP

MIN No.46612018: MATTERS ARISING
No matter arose
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MIN NO.467l2018: EYIDENCE INDEPENDENT AND ELECTRAL COMMISSION

OF KEI\r-YA

The Anpropriation Accounts. Other Public Accounts and the Accounts of the Funds for

the2016/2017
Mr. MarjanHuseinthe Accounting Officer and the Secretary for Commission appeared before

the Commiuee accompanied by the following officers and Commissioners:

1. Mr. WafulaChebukati - Chairman

2. Mr. BoyaMulu - Commissioner

3. Ms. ChrispineOwiyo - Ag. DLPA
4. Mr. Osman Ibrahim - Director Finance

5. Mr. Clifford Kipkemoi - Finance Officer

6. Mr. Wilfred Lusi - MIFA Chairs Office

7. Mr. James Muhati - Director ICT

8. Mr. Andrew K. Limo - Communication Manager

9. Mr. Benard O. Nyachilo - Ag. Director Procurement

And he submitted as follows:

OTHER MATTERS
1. PI]RCHASE OF KEI\T.YA INTEGRATED ELECTION MANAGEMENT

SYSTEMS (KIEMS) KIT

(i) Award of the Contract
Records at IEBC show thatthe contract for supply of 45,000 KIEMS Kits was awardedto a

firm on 31 March 2017 at a contract sum of Kshs.4, 196,300,000 through direct procurement

method.

Management Response

He subrnitted that tlre use of direct procurement rnethod was duly approved by the accounting

officer. The justification rvas as follows:

1. Urgency of KIEMS Acquisition so as to meet legal timelines in the Election Laws

(Amendments) Act 2016, Election Laws (Arnendments) Act 2077, Amendments to the

Eiections (General Regulation) and Elections (Technology) Regulations 2017 which were

enacted on March, 2017. These laws and regulations required the Commission to acquire

and implement the technology in 120 days prior to the August,2017 General Election.

2. Threat to national securify due to election timelines not being observed.

3. As demonstrated by the table below there was a protracted legal war between vendors

which had the capacity to undermine the credibility of the election-

Open

Tender

Application for
the Review

Determination of
the Review

Fresh
Application for

Termination of
the Tender
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revtew

113'n

Dec,20l6
to 2017

29^ Dec,20l6 17rn January,2on 22"d

2017

February, 9'' March,2OlT

4' Following amendment of the law, the Commission was expected to integrate technology
i.e. political pa.ty nomination of candidates, candidate registration, candidate nomination
and verification of the register of voters, Election Day identification and results
h'ansmission. These activities ran from April, 2017 to August, 2017. Considering that the
Election Day was not changing, the Commission was compelled to resoft to direct
procurementmethod in order to meet the election timelines. (Annex 7)

5. Need for compatibility and seamless system integration. This justification was used
pursuantto section 103 (2) (d) oftheppAD Acr20i5.

6. Need to avoid vendor wars as experienced in 2012 when different vendors were
contracted to provide different components of the system resulting to challenges in use of
technology.

7. There was a need for additional services (functionalities) to the existing BVR system
which had been sourced and supplied by the Safran.

8. There was a need for standardization in voter identification to minimize the risk of voter
rejection during identification and increasing effectiveness and efficiency.

(ii) Scope and Components

supply, instaliation, configuration, testing and commissioning of the KIEMS Kits
Software licenses and royalties

Training

Technical suppoft

(iii) Audit Findings
The KIEMs Kits; Power Banks; Protective Cases and SD Cards were procured for General
Election and Fresh Presidential Election totaling Kshs.856,25 4,499 relating to Fresh
Presidential Election as tabulated belou,:

a

I

Description Quantity Unit price ($) Total ($)
Morpho tablets 1 500 s42.66 813,990
Rugged rubber protection 2000 I3.41 26,820
Protective carrying casing 3000 15.57 46,710
Power banks 5000 29.76 t4g,g00
Training I 2,494,639 2,494,639
Election day technical support I 4,187,040 4,18'7,040

4



Description ' Quantify Unit price ($) Total ($)

Logistics, storage, warehousing I 508,205 508,205

Ten TB of data consumption on public portal 10 253s 25,350

Backup infrastn:cture (cloud service) 1 7',76,857 776,857

Total in $(USD) 9,028,411

Total in IGhs. (at rate of 94.84) 856,254,499

Plenary
1. When asked whether the Commissioners were involved in the procurement process,

he responded that the role of Commission was to provide Policy, shategy and

Oversight while that of Secretariat was on day to day operation and implementation of
the decision of the Commission

2. When referred to Minutes of 175th sitting min no 15.1.4; where the Commission

approved procurement of KIMS;the Chairman IEBC responded that the decision was

arrived aftersecretariat presented professional papers on plenary highlighting status on

procurement of Key Objects. He reported that the Commissioned approved for
procurement of KIMS in accordance to the law

3. When asked whether he conducted a market survey on the above contract, he admitted

not to have done so

Members Observation
1. On examination of the Documents tabled before the Commifiee, members observed

that the contract on the above issue did not bear a seal nor stamp of the Commission

therefore its authenticity could not be ascertained

2. The Accounting Officer was directed to furnish the Committee with Corect

documents before the next sitting

3. The query remained unresolved

MIN NO.a68i2018: ANY OTHER BUSINESS

There being no other business, the sitting was adjourned at Thirty Minutes past Twelve

O'clock

Signed

(Chairperson)
6i'a..lrr
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MINUTES OF TI{E 112TH SITTING OF TIIE PI]BLIC ACCOI,INTS. COMNIITTEE
I{ELD ON WENESDAY 3ISTOCTOBER, 2018 IN COMIItrTTEE ROOM 9 AT 2.30

PM

PRESENT

l. The Hon. James Opiyo Wandayi, MP
2. The Hon. Junet Mohammed Nuh, MP
3. The Hon. Maj. fi.td) @r.) Eseli Simiyu, MP

4. The Hon. Tom J. F. Kwajang, MP

5. The Hon. (Dr.) Otiende Amollo, MP

6. The Hon. Francis Kuria Kimani, MP
7. The Hon. Peter Francis Masar4 MP
8. The Hon. Gideon Koske Kimutai, MP

9. The Hon. James Gichuhi Mwangi, MP

APOLOGIES
1. The Hon. Jessica Nduku Kiko Mbalu, MP
2. The Hon. Christopher Doye Nakuleu, MP

3. The Hon. Patrick Makau King'ola, MP

4. The Hon. Mathias Nyamabe Robi, MP
5. The Hon. Florence MwikaliMutua, MP

6. The Hon. Samson Ndindi Nyoro, MP
7. The Hon. Michael Mwangi Muchira, MP

8. The Hon. Michael Thoyah Kingi, MP

9. The Hon. Qalicha Gufu Wario, MP

10. The Hon. DanielKipkogei Rono, MP

INATTENDANCE
National Assemblv

1. Mr. Oscar Namulanda

2. Mr. Nebert ikai Lomechu

3. Mr. Sidney Okumu Lugaga

4. Ms. Caroline Njue
5. Mr. Salat Abdi
6. Mr. Stephen Nyakuti

7. Mr. Lepen Ole Sein

Office of the Auditor General
1. Mr. Justin Rucha Manager

2. Mr. Charles N. Nyanyuki

National Treasurv
1. Mr. Geoffrey Mwitazi
Z. Rev. Kimathi Kwit'iga

Chairman

Vice- Chairperson

Principal Clerk Assistant iI
Clerk Assistant iII
Legal Counsel

Research Officer III
Senior Sergeant At Arms
Audio Officer
Intern

Pariiamentary Li aison Offi cer

Director Audit

Assistant Accountant Generai

Accountantv
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MIN No. 46912018: PRELIMINARIES
The Chairperson called the meeting to order at Thi4y Minutes past Two O,clock followed by
a word of prayer and introductions.

ON

Minutes of the 104th sitting held on Monday 22"d October,2018 were confirmed as true
record of the deliberations of that sitting and signed by the Chairperson having been proposed
by Hon. @r) otiende Amollo, Mp and seconded by Hon. James Gichui Mwangi, Mp

No matter arose

CO
OF KENYA

tion d unts ds

CE4N

c r
the207612077

IvIr. Marjan Husein the Accounting Officer and the Ag. Secretary for Commission appeared
before the Committee accompanied by the following officers and Commissioners:

1. Mr. Wafula Chebukati
2. Mr. Boya Mulu
3. Ms. Chrispine Owiyo
4. Mr. Osman Ibrahim
5. Itlr. Cliflord Kipkemoi
6. Mr. Wilfred Lusi
7. James Muhati
8. Mr. Andrew K. Limo
9. Mr. Benard O. Nyachilo

Chairman

Commissioner

Ag, DLPA
Director Finance

Finance Officer
M/FA Chairs Office
Director ICT
Communication Manager
Ag. Director Procurement

And he submitted as follows:

2. SI'PPLY, DELI\TERY, IMPLEMENTATION, AND COMNtrSSIONING OF
NETWORK TRANSMISSION

2.1 The Commission contracted three (3) major mobile network operators to transmit
election results through their networks for the General Election (GE) and Fresh
Presidential Election (FPE) at Kshs.1,047,826,338 and Kshs.2g?,699,g52, respeeively,
totalling Kshs. 1,345,5 I 5, 1 90.

in an effort to achieve the objective, the Commission segmented the country into three (3)
zones and tasked each mobile subscriber with the responsibility of connecting KIEMS
kits at polling stations to IEBC National Tallying Centre.

2
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Ho,*,ever, audit has revealed that out of the total contractium of Kshs.1,345,515,190 for

purchase of goods and services relating to result transmission, an amount of

Kshs.555,424,638 was not effectively utilized due to late delivery of goods and services

or non-delivery and non-provision of the same as follows:

(i) Excess Purchase of Data Bundle
749,640.5 GB of data bundle valued at Kshs. 127,625,926 were procured from the three (3)

Service Providers. However, analysis of actual SM cards' data usage revealed that 605.3 GB

valued at Kshs.5 15,769 were utilized, resulting in unutilized, expired and wastage of 149,035

GB of data bundle valued at Kshs.127,109,656.

Management Response

He subrnitted that as part the Con'rmission's risk management and mitigation strategy for the

results transmission in order to guarantee the availability, reliability, security and efficiency

of the RTS network, the commission did the following: -

i) As opposed to using one network mobile operator, the commission engaged all the 3

operators as a consortiurn of what was referred to as the consofiium of Mobile

Network Operators -
ii) The Commission also soft the involvement of the CA as the industry regulator to offer

Technical advice during engagements with the MNOS

iii) The MNOS /IEBC/ETAC divided the country into 13 Zones

iv) The MNOS were equally ailocated zones as either the Primary or Secondary operator

on basis of among other risk considerations of: -

a. The technicai risks such as netu,ork failure, coverage or availability

b. The political risk management where the Commission needed to ensure that any

malicious technology sabotage within any service provider does not affect the

electoral process on a wider scale. Thus the need to distribute the risks

v) Each KIEMs tablet had two SIM cards siots fDuai SIM] for purposes of redundancy;

only one of the SIM card was to be used at a time to manage the risks. Each was

adopted as either Primary or secondary by the two different MNOs

There were a total of 40,883 polling stations and 45,000 KIEMS kits which included

spares and training kits. This required in total90,000 SIM Cards

Mitigation for areas without 3G network coverage

Based on the report submitted to Senate and Parliament by the Communications

Authority of Kenya, it was confirmed that only 78oh of the country had 3G network

which was only concentrated in the main cities and towns as opposed to the

countryside where the Commission conducts the elections. The CA's recommendation

was that the Commission required Thuraya to guarantee 100% transmission of

election results.
t
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He reported that a further assessment with the CA and the MNOs confirmed that 3G
network could be used for transmission. However, about I i,000 polling stations werein areas without 3G coverage. To mitigate this and based on the above
recommendation, the commission acquired the Thuraya technology (modems) which
were distributed at the 290 constituency tallying centres, 47 county tallying centres
and the rest among the 11,000 polling stations. It is important to note that where the
polling station could not transmit, Thuraya transmission was available at the
constituency and counfy tallying centres. (See newspaper advert)

He submitted that use of Thuraya technology is usually expensive. The choice of
unlimited data bundres option for Thuraya for 5 days was the cheapest option
available for the Commission. The only other options available then were for a
minimum contract period of one month and were more expensive (as attached). The
Commission negotiated for a customized S-d,ay package which is cheaper compared
to the others. Where the two SIM cards would not be used due to poor network, the
Presiding officer (Po) would resoft to use of the Thuraya. The Thuraya was to be
used as the last resort (Annex 8)

The Comrnission had a total of 40,883 polling stations out of this about 11,000 did not
3G network coverage.

This is the basis that the Thuraya solution was introduced to support areas where there
was no 3G coverage.

He reported that the Thuraya was a provided as a third option for the resuit
transmission in these regions.

The Thuraya was provided by one of the MlrrOs. It was part of the consortium
solution.

The risk mitigation u'as also informed by the experience of the result transmission in
the 2013 General Elections and the need to improve on the availabiiiry of the results
transmission infrastructure and network.

The Data Bundles
In order to electronically transmit data in our case the text and image results - data
bundles are required for the Thuraya and the SIM Cards
The Data bundles were procured as per the Commission's and Elections Act 2016
legal requirements for the results transmission for the general election.
The data bundles from the MNos are usually time-bound and expire on a daily,
weekly or monthly basis. In the case of results transmission for election, the
Commission procured monthly data bundies package.
The productltariff of the data bundles available from the MNo was monthly
subscription where tlie resource was bound to expire if unutirized

4
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The 500MB per SIM card-data bundles monthly tariff procured by the eommisston

was informed by the following requirements for the Month of May, June, July,

August, September and october 2017 after an assessment/analysis:

a) Production Environment this for setting up and testing each KIEMS Kit with

SIM card

b) Voter Verification May 10 2Ol7 (30 days' activity) - transmit Logs of verified

voters

c) Load and Stress Testing of the backhaul links connectivity of the MNOS to

the 90,000 SIM cards

d) Countrywide Simulation of Technology as required by law- On 9th June2077-

transmission testing was done across the country in some polling stations

e) Countrywide Simulation of Technology 31st July 2017 - 2nd Testing of
transmission

0 Training of Elections Officials.

g) General Election 2017

h) Fresh Presidential Election 26 October 2017

He submitted that the that the data bundles were pre-loaded two months to the elections for

purposes of supporting the items a) to f) above and another pre-loaded for the election month

to support items g) and h).

For purposes of monitoring and auditing the election system securify for the results the

system was activated two days before, during and mo days after the election date, in this case

6in Augrrt 2017 to 10'h August 2017 andfrom 24th October 2017 to 28n October 2017 for the

Fresh Presidential Elections and among other activities the system captures is bundle

utilization , and this is the report the Auditors relied on which does not include the activities

a- f above as there was no need to monitor this.

The table below explains the analysis of total bundles procured for one election'

No. Polling stations Primary SIM
card bundles

Secondary SIM card

bundles

Total capacilv for
one election

45,000 5OOMB 5OOMB 45TB

Bundle per

SIM card
August
General
Elections
(No. of SIM
cards)

Fresh
Presidentia
I Elections
(No. of
SIM cards)

TOTALS
(b+c)

TOTAL
BI]NDLE
S FOR
ONE
MONTH
(GB)

(ax
dy1000

TOTA
L
BUND
LES
(GB)
FOR
TWO
MONT
HS
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Safaricom 5OOMB 25,ggg 42,133 68,022 34,071 68,022
Airtel 5OOMB 31,299 30,919 62,216 3 1, l0g 62,216
Telkom Unlimited 24,365 16,992 41,257 Unlimited Unlimit

ed
Thuraya Unlimited

for five days

1 000 553 1,553

(not added

because only
bundles

were topped

up for the

first 1,000)

Uniimited N/A

TOTALS 81,552 89,943

In summary, the data bundles procured by the Commission is a product of the mobije
network operators and was a monthly data bundle tariff which expires if unutilized after 30
days' The Commission for the purpose of the preparation for elections procured the data
bundles for various activities as shown above for the months of May, June, July, August and
September.

The data used by the auditors is only a subset of the total requirements for all these activities
and was picked from a different context of erection-day monitoring.

Members Observation

In regards to 2.1(i) Members observed rhe following:

1. The transmission of result was not fully achieved despite the Commission incurring a
total of Kshs. 1,345,515.190 on the same

2. Value for money was not achieved in one above

3. The query remained unresolved

(ii) Examination of Payment Vouchers
Examination of Payment vouchers retating to purchase of Thuraya Ip+ 9114 loaded with
unlimited data bundies for five (5) days and others supplied has revealed the following
information:

6

PV No. PV Date Delivery No. Delivery Date Qty Amount (Kshs.)
266 25.09.r7 142940 2.08.17 700

8832 22.07.17 300 639,029,499.00
1502 26.01 . 18 144444 24.08.t7 553 273,869,352.07

Sim Cards

i118 8.t2.17 1 000 767,681,672.00
Total 2553 1,080,579,512.07



,

An audit review of records revealed anomalies as follows:

(a) Mismanagement of 553 Thuraya Modems and SIM Cards Loaded with Data

Delivery Note Number 144444 attached to Payment Voucher No. 1502 indicate that 553

Thuraya Modems and SIM Cards ioaded with Data were delivered on 24 August 2017.

However, records maintained on Stores Ledger Card 53 Number 427532 and Counter

Receipt Voucher S i3 Number 5939334 show thatthese goods were received on 5 October

2017 and 17 January 20i8 respectively.

These goods with a value of Kshs.303,822,247 included in one (1) invoice paid through

Payment Voucher Nos. 266 and 1502 were therefore, not used for the intended purposes.

Management Response

He submitted that the Thuraya Modems were procured in accordance with the contract for
Supply and Delivery, Installation, implementation, Commissioning of Network for Result

Transmission System Tender No. IEBC/56/2016-2017. The intended purpose of the Thuraya

Modems as stated in clause 8.2 of the contract is for use during the General Elections of 8fi

August 2017 and any subsequent presidential run-off election, and by-elections and

referendum during the duration of the contract. (Annex 9)

He refuted that the 553 Thuraya modems and SIM cards were received on 5110/2017 and

171112018. The goods were delivered at the warehouse on 251812017 and inspected on

4/912017 as per the attached delivery note No. 144444, 33 Card No.427532;427509;427501,

Counter Issue & receipt Vouchers and inspection report (Annex 9B). The Thuraya modems

and SIM cards were distributed and the bundles of all the 1553 Thuraya modems were

activated on 24/10/2017 and were used during the Fresh presidential Elections as per your

assertion in query 2.4(iii). Attached is activation reports for audit review (Annex 9C).

Fufiher, the commission continues to use the modems for subsequent elections.

(b) Procurement of additionall,000 Thuraya SIM Cards Loaded with Data

Records further shorv that the Commission purchased additional 1,000 Thuraya SIM Cards

ioaded with Data valued at Kshs. 119,663,280 for use during Fresh Presidential Election and

the amount was included in Payrnent Voucher Number 1 1 18.

However, the audit has revealed that these SIM Cards were not delivered, and therefore, on

17 October 2017,the Cornmission re-activated and re-used i553 SIM Cards eariier purchased

for the General Elections.

In the circumstances, the lawfulness, authorization and value for money of the expenditure of
totalling Kshs.119,663,280 cannot be confirmed as required under Section 68 (1) (a) and (b)

of the Public Finance Management Act,2012.

Management Response

He submitted that the 1000 Thuraya modems used during the General Elections (GE) were

loaded with data bundles which expired five (5) days after activation and therefore could not

be re-used for the Fresh Presidential Election (FPE).
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For FPE, the Commission had 1553 Thuraya modems of which 1000 had their bundles
utilized in 8/8/17 Eiection as explained above. The remaining 553 which were deiivered after
818/2017 as per Clause 7 .11.2 of the contract had unused bundles. Therefore, the Commission
only procured data bundies for 1000 Thuraya modems (llloT SIM cards) because they had
been utilized before, during and after August 2Ol7 GE.

It is worth noting that the Thuraya SIM cards were never procured separateiy, but rather they
were in-built in the Thuraya modems and deiivered with bundles. Upon expiry of bundles, the
Commission did not buy additionai SIM cards again but rarher topped up the bundles for the
1000 simcards. Attach copy of Airtel contract and clarification letter from Airtel dated
29.10.20L8 (Annex 9)

(c) Undelivered SIM Cards
The Commission further purchased 31,928 other additional SIM Cards for use on 26 October
2017' However, records show that 23,261 SIM Cards were received and distributed to
Constituencies, leaving a balance of 8,667 SIM Cards u,hose unit price is Kshs.Sl5 rhat were
purchased at Kshs. 4,463,505 but were not delivered.

Management Response
He adrnitted that the Commission purchased 31,928 sim cards from Ainel Networks ltd and
distributed only 23,261. The Commission ordered for 3i,298 SIM Cards which were all
delivered and installed in KIEMS ltits as per the Delivery Note No.146935, inspection reporr
and distribution list. (Annex L0)

(d) Undelivered SIM Cards from Another Firm
The Commission also purchased other 27,237 SIM Cards from another firm for use on g

August 2017. Hou'ever, records show that26,674 SIM Cards were received and distributed
to Constituencies, leaving a balance of 563 SIM Cards whose unit price is Kshs.650 that were
purchased at Kshs. 365,950 but rvere not delivered.

I{anagement Response

He admitted that the Commission received 26,674 SIM Cards from Telkom Kenya itd. The
Commission ordered for 27,237 SIM Cards which were fully delivered and paid for as per
delivery notes dated i9s June 2017 for 26,674 and another one dated 20 July 2017 for 900.
Invoice No.IIEA17091769270 and delivery notes are attached. (Annex I 1).

The payment voucher no. 54i for the same is available for audit review.

Members Observation

In regards to 2.1(ii) Members observed the following

1. The Committee wondered u'hy the Commission Could not use the postpaid solution
whereby the vendor get paid what has exactly been utilized

,

t
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2. Value for money was not achieved in one above

3. The query remained unresolved

2.2 MANAGEMENT OF 1,OOO TIIT]RAYA MODEMS AND SIM CARDS

LOADED WITH DATA

Audit has revealed that the first batch of 700 and 300 Thuraya Data Modems and Sim Cards

with unlimited data bundle were delivered and distributed to the Constituencies before the

General Election. However, records show that only 339 modems and SIM Cards with data

usage of only 4 GB were used.

Indications are that the Commission did not evaluate the actual data required, which would

have been the basis for determination of actual cost. Further, the Commission has not

clarified why it was not necessary to negotiate for post payment alrangements that would

have guaranteed payment for actual data utilized.

Management Response

He submitted that the Results Transmission using the Thuraya modems was one of the three

alternative methods the Commission used to assure business continuity. It was not expected

that all the methods will be used at the same time. Transmission using the Thuraya modems

was to be used in event of failure of the other aiternative methods. This was risk mitigation

measure as per Elections Amendment Act 2016 Section 39(1) (C) and 44; and Eiection

(Techno logy) Reguiations.

As redundant iinks, the Thuraya modem solution was to ensure 10002 netu'ork availability at

all times. This necessitated the use of the 1000 Thuraya modems during the GE. The

unlirnited package was the only option that was least expensive and did not require a longer-

term contract. (Annex 8)

With regard to negotiation for postpaid arangemen! none of the Mobile Network Operators

(Safaricom, Airtel and Telkom) had a tariff where they give bundles to customers on credit

and then later on pay for actual data utilized. The customer either purchases a pre-determined

bundle size or load airtime and consumes data on the go'

Members Observation

1. Value for money was not achieved in above procurement

2. The query remained unresolved

2.3 FAILIIRE TO PROVIDE PAYMENT VOUCHERS AND OTHER

DOCI]IVIENTS

t

I
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In addition, the commission has not provided for audit review payment voucher and othersupporting documents used to pay }v{/s Telkom for 16,825 SIM cards claimed to have beenused for the Fresh Presidential Election. The commission is, therefore, in breach of section9 (1) (e) of Public Audit Aet,20I5. -' "' vlvBv'

Management Response
Payment voucher no. 949 amounting to trGh 30,362,362 for the provision of SIM cards, SLA
Management APN, and APN Backhaul and services was paid in 201 7/lg financial year and
does not relate to the year under review (i.e.2016/17).The voucher is however available foraudit verification. (Annex 12)

Members Observation

l ' The Auditor General to verify the documents and report back to the Committce

2. The query remained unresolved

There being no other the adjourned at Twenty Three Minutes past Four

t

was
o'c

Signed

(Chairperson)
Date tL 

l rfl tr

I
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MINUTES OF TIM 119TH SITTING OF TIM PIJBLIC ACCOT]NTS COMMITTEE
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MIN No. 495/2018: PRELIMINARIES
The Chairperson called the meeting to order at Twenty Seven Minutes past Ten followed by a
word of prayer and introductions.

Confirmation of the Minutes of the previous sittings were deferred to the next meeting and
therefore no matter arose

FN

COMMISSION

the 2016/20L7

Mr' Ma{anHuseinthe Accounting Officer and the Ag. Secretary for Cornmission appeared
before the Committee accompanied by the following officers and Commissioners:

Fuu

1. Mr. WafulaChebukati

2. Mr. BoyaMulu
3. Prof. Abdi Guliye
4. Ms. ChrispineOwiyo
5. Mr. Osman Ibrahim
6. Mr. Clifford Kipkemoi
7. Mr. Wiifred Lusi
8. Mr. James Muhati
9. Ms. Immaculate Kassait

10. Mr. PatricNyakira
11. Mr. Michael Ouma
12.Mr. Andrew K. Limo
13. ltdr. Benard O. Nyachilo
14. Mr. Silas Njeru
15. Mr. Tabitha Mutemi

Commissioner

Comrnisioner

Ag. DLPA
Director Finance
Finance Officer
L/VFA Chairs Office
Director ICT
Director Voter Registration
FA
N4iICT

Communication Manager

Ag. Director Procurement

N,YICT

MCCA

Chairrnan

And he submitted as follows:

3. PROCUREMENT OF DATA CENTRES AND BACK I'P INFRASTRUCTURE
(cl,ouD sERwcES)

A letter Ref No. GIS/BUMENLL|20\7-0000027822 dated, 28 June 2Ot7 and, IEBC's
response Ref No. IEBCiADIvYS1LT dated30 June 2017 confirms installation of Database on
the NTI cloud based platform in London UK from 29 |une to 30 September 2017.

According to the addendum to the evaluation report dated 28 September 2017, the supplier
had admitted inability to installResult Transmission Systems (RTS) in the local environment
due to time and technical constraints.

2

,



indications under Paragraph 6 of the scope of work contained in the Terms of Engagement

for Safran Identity and Security Limited dated 17 October 2017 are that, the supplier was

contracted by the Commission to install and configure backup and backend infrastructure
(Cloud Service) which included installation of RTS application; Data Base and System

Security and monitoring access as may be requested.

3.1 Audit Findings

In all, IEBC spent on Back Up Infrastructure (Cloud Services) for Supply and

implementation of IEBC primary and secondary dala centres for General Election and Fresh

Presidential Election respectively Kshs.249,12 8,933.52 and Kshs.73,677,117 .88. The
Commission was to build a new converged server for primary data center and disaster

recovery site to support its electoral technology requirements and other Commission IT
operations. The data centers were to provide a seamless access and high availability service

to comply with provision of all election laws. The tender was evaluated and awarded to a

contractor at a tender sum of Kshs.249,128,933.52 on ZlMarch2017.

Examination of records revealed that the contractor has been paid the entire contract amount

of Kshs.249,128,933.52 for delivery of hardware. However, the Commission paid the vendor

before testing and commissioning of the equipment.

Other related expenditure were the following:

Contract for BVR IBM server infrastructure maintenance and KiEMS infrastructure security
monitoring solution was awarded through direct procurement method to a firm at

Kshs.452,006,003.77 on 17 July,2077 for a period of one (1) year ending in June 2018. The
Commission has explained that Kshs.83,094,240 has so far been paid out of
Kshs.452,006,003 and the contract has been terminated.
These expenditure unless implemented judiciously for on-going back up and data centre

infrastructure, could lead to nugatory investment. The investment was anticipated to include;
(a) Vulnerability and event management

(b) Cyber security operations center (CSOC)

(c) SOC automation

(d) Web application firewalls
(e) Anti-distributed denial of service solution

(0 Next generation firewalls, email security and licenses

(g) Network discovery and compliance solution

(h) Training on deployed securify solutions

(i) One-year hardware wananty and technical support

a
J

Services Contract Value
Provision of IBM server infrastructure and KIEMs security monitoring
solution

452,006,003.77

Provision ofOracle database and security soiution 273.643,447

Provision ofCo-location services for data centre and disaster recovery site 28,03 5,283.68
753,684,734.45

Management Response



He denied that the Commission paid the vendor before testing and commissionrng of the
equipment. The contract for the supply, delivery, installation, commissioning and support of
the iEBC primary and secondary datacenter hardware and storage was signed on 22/0312017.
delivery of the equipment done on 3Oth June 2017 (delivery note Annex 1:1 and technical rest
and acceptance done on 11'h July 2017 by contract implimentation comminee (Annex 14).
The vendor issued the warranties on 13 June 2017 (Annex 15) and
Payment made on 14m September 2017 after all theabove requirernents had been met.

With regard to sourcing of IBM server infrastructure and KIEMs security monitoring solution
using direct procurement the Commission used the method pursuant to section 10-?(2) (d) of
the PPADA 20i5 which provides the following: -

"the procuring entity, having procured goods, equipment, technology or services from a
supplier or contractor, determines that additional supplies shall be procured from that supplier
or contractor for reasons of standardization or because of the nled for cornpatibility with
existing goods, equipment, technology or services, taking into account the effectiveness of
the original procurement in meeting the needs of the proJuring entity, the lirnited size of the
proposed procurement in relation to the original p.ocr1'emert,ihe reisonableness of'the price
and the unsuitability of alternatives to the goods or services in question,,

He submitted the BVR System in use was acquired by the Commission in2Ol2 and holds
critical data on the register of voters. The curent voters register is hosted in IBM server
infrastructure.

With regard to auditor's comment on nugatory investment the Commission would like to
respond as follows:-

The Commission was not only acquiring the IBM security solution for the 8th August 2017
General Election support but also to secure its internal systems and network which are used
in the day to day operations of the Commission's mandate including the elections as indicated
in the IBM TORs.

The BVR system runs on IBM servers, IBM conducted an assessment which showed that the
maintenance of the servers were out of warranry. The assessment repofi indicated that the
support was criticai. (Annex i6)
The Provision of IBM Server Infrastructure and KIEMS securify monitoring solution contract
included the following: -

a. Maintenance of the BVR server's infrastructure. This was delivered before the
election as per attached IBM Maintenance repoft. (Annex 12)

b. Security Operation center was used during the 8/8/2017 GE as per IBM sign off
Report (Annex 13)

c. Supply of other security monitoring solutions for the GE

He reported that deliverable item number (c) above was not implemented because IBM
terminated the contract on 9th October 2017 (Annexl7). All the unverified deliverables i.e.
item (a) to (i) in the audit query fall under this deliverable.
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He submitted the Commission undertook a joint verification exercise with IBM on June 2018

to determine the value of the work done up to the point of termination for discharge of
iiabiliry if any. Foliowing this exercise IBM have delivered as shown in the table below;

i. The $800,000 was mandatory payment upon execution of the cont.act.

ii. The IBM deliverables are totaling to $ 1,935,700.00 according to their demand based

on the joint verification exercise between IBM and iEBC. However, the commission

is in the process of validating the termination process in accordance with the terms of

the contract which carries with it penalties and surcharges and shall be applied

accordingly before the payment of the balances.

1

8

5

# SOLUTION QTY

PRICE
SCHEDIILE
(tr{cL
16%VAT)

DEMAND
LETTER(INCL
16%VAT)

PENDING

Supply and installation
of the security
information and event
management solution
(SIEM-qradar

2 615,568.5 1 197,000.00 418,568.51

2

Supply and Installation
of a Vulnerability and
patch management
solution.

2 30,244.39 3 0,000.00 244.39

3.
Provision of Cyber
Security Operations
Center (CSOC)

I 720,214.86 689,500.00 30,714.86

5.

Supply and Installation
of the Web Application
Firewall (WAF)

2 193,3 89.98 147,000.00 46,389.98

7

Supply and Installation
of the Next Generation
Firewalls

4 85,578.90 2,900.00 82,678.90

Supply and Instaliation
of the Unified Threat
Management (UTIvl) &
Email Security solution.

2 304,427.07 264,000.00 40,427.07

10.
Supply and Instailation
of Hardware Servers

2 t97 ,7 67 .24 149,000.00 48,767.24

11

SOC services:

Impiementation services
and Project Management
Services

2 770,160.25 394,000.00 376,160.25

14

Maintenance and

Support Services for the

BVR servers

LOT 190,133.28 62,300.00 127,833.28

TOTAL 4,35L,743.32 1,935,700.00 2,416,043.32



lii' The commission confirms that a number of deliverables have been installed and arein use in the daily operations in supporting the technology and security of the
Commission's operations. For the pending deliverables, which mainly involves
instailation, configuration, and commissioning, the commission wiil complete the
respective project deliverables accordingiy once the contract settiement process is
complete.

with regard to provision of colocation services amounting to Kshs. 2g,035,2g3.6g theCommission would Iike to respond as follows: _

The meeting heard that the commission's Datacenter based at Anniversary Torvers, 17rhfloor, was commissioned in 2010. Its iocation, proximity to ground floor, accessibility andenvironmental conditions are not ideal for the magnitude titn. commission,s operation.Equaliy the data centre was already obsolete in all as"pects.

This is what informed the Cornmission's decision to procure co-location services with amodern data center facility for the cominission'! duy to'day operations and electiops, and torecruit a manager to be specificaliy responsible for t-his function. The co-location data centreservices are currently in use for the operations of the Commission and will remain in use forat least the next 5 years.

with regard to investment of Kshs. 273,6 43,447for provision of oracle Database andSecurity the Commission would like to provide tLe following representation: -

f!9 need to procure oracle database licenses was a requirement for the installation ofKIEMS' Following a review and assessment of the Commission's technology environment
and securitysystems by Oracle there was need to ensure propersecurity of the Commission,s
database systems that utilize the same. The solution'procured ,rruinly consiste,l of thefollowing del iverables;

a. The supply of Oracle Enterprise Iicenses.
b. Installation of the oracle enterprise management solution.
c. Installation of Audit vault and Database Firewall.

Ail above deliverables were supolied and used during the GE and FpE, and are currentlv
instailed in the local data centre. This was confirmed uy ttre KENAO Auditors.

3.2 Change of Mode of Result Transmission Infrastructure

Although it has been expiained that the technical specifications for new converged primary
and secondary data centers was to support its electoral technology requiremenls and other
Commission's IT operations, whose primary purpose was to aid transmission of election
results among other functions, the Commission changed result fransmission system to what is
casually referred to as "cioud services,,.
In the circumstances, it is not possible to confirm the lawfuiness and value for money for the
expenditure totaling Kshs.249,128,933 relating to primary and Secondary Data centers as
required under Section 68(1) (a) and (b) of the Public Finance Managemeni Act" 2012.
Management Response
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He refuted that the only primary purpose of the servers was to aid transmission of election

results. The Commission was replacing its aging infrastructure as per the TORs in the

contract (Annex 18). The commission has since migrated all its servers including results

transmission systems and data bases into this infrastructure.

Plenary
The foilowing came out plenary in regards to paragraph 3:

. That the contract for maintenance of server had lapse

e BVR kits servers were supplied by SafronMorpho

Fair hearing for Mr. James Muhati
He submitted that he participated in the preparation of election but did not partake in the
procurement process. He further submitted that during the period in question, he had been

sent on a compulsory leave.

Responsibilty
1. Ezra Chiloba -Former CEO
2. PraxedesTororei- Former Director Legal

The Committee resolved to invite Mr. Ezra Chiloba and PaxedesTorerei on 2gthNovember

2018 and 3'd December, 20i8 respectively

Furthel Members resolved to invite the director IBM - East Africa on or before 3'd

December, 2018

Members Observation
1. Members Observed that the use S 103 ? (d) of PPADA, 2015 for direct purchase of

BVR severs from IBM is invalid since the servers were procured from SafroMorpho

2.. The query remains unresolved

4 PIIRCHASE OF ORACLE DATABASE AND SECIIRITY SOLUTION

(D Background and Award of Contract
Examination of records show that a vendor was instructed through unreferenced letter dated

13 April, 2017 to offer review and assessment of election technology. The vendor submitted

u r"po,t on 3 May, 2Ol7 and on 23 May, 2017 the Commission developed Terms of
Reference based on the vendor's recommendations.
The contract for supply and provision of the database and Security solution was awarded

through direct procurement to the same vendor at a conkact sum of Kshs.273 ,643,457 within
three (3) days starting with tender opening on29 May,2077, evaluated and negotiated on 30

May,2017 and awarded on 3 | May,2017 .

(ii) Audit Findings

(a) Unplanned Expenditure
The Commission procured these licenses at Kshs. 273,643,457. Examination of records

shows that the ICT department at IEBC requisitioned the purchase of Database Solutions and

Licenses at a cost ofKshs. 80,000,000. There appears to have been an excess expenditure of
Kshs.193,643,457 .

7



Management Response

with regard to supply and provision of the database and securify solution using direct
procurement the Commission used the method pursuant to section 103(2) (a) of the ppADA
2015 which provides the following: -

"the goods, works or services are available oniy from a pafticular supplier or contractor, or aparticular supplier or contractor has exclusive rights in respect oi th" goods, works or
services, and no reasonable alternative or substitute ixists,'

The IEBC voters' registration data is hosted in an oracle database platform. Oracle is the
only service provider for oracle licenses for database and related services.

I{e subrnitted that the User directorate requisitioned for the purchase of oracle licenses at an
estimated cost of Ksh. 80,000,000.00. The Cornmission had planned to only procure the
oracle licenses However, KPMG Audit report provided insight on the status of the data baseof register of voters which infonred the nled for the 

-review 
and assessrnent of the

Cornrnission's technology. Oracle technologies was in this regard engaged to underlake the
review.

He reporled that after a review and assessment of the Commission's technology, it became
clear that the extra funds were required to purchase Oracie database and securi"ty solution to
adequately address the gaps identified. This required additional funding wtricir was then
sought inthe2017/2018,financialy:?r,o bridge the budget gap and the sarie approved by the
National Treasury on 30th August 2017. (Annex 19)

He further reported that the Commission funher, reviewed its procurement plan which was
approved by the Accounting officer to facilitate the procurement of the oraile database and
securify solution' It should be noted that, no procurement process can be initiated before
budget availabiiity and approved procurement plan in IFMIS.
(b) Audit Verification
An audit verification revealed that the Database had been installed at IEBC but another
contractor had not installed the Results Transmission System (RTS) application and the
vendor had not implemented the Real Application Cluster (R n Cl- 

'for 
the Results

Transmission System anci Database Vauit.
Management Response

He admitted that the vendor had not installed the Results Transmission System (RTS)
application in the local environment due to time and technical constraints. However, the
installation of Database and RTS was done on the NTT Cloud based plarfonn

He further admitted that another vendor did not implement the Real Application Cluster
(RAC) for the result transmission system that allows up to 100 instances of a single database.
The vendor installed a single database instance of the RTS database for pulposes of elections.
However, a meeting berween Oracle and IEBC held on 4th May 2018 agreed on pian to
implement the RAC.

8



He submitted that all the milestones for the project have been delivered except for the

implementation of Real Application Cluster S.AC). The cost of RAC has been withheld until

the component is fully implemented. Further, the Commission has not made all the payments

and wiil only pay when all milestones are satisfactorily achieved.

He submiued that all the other Oracle database deliverables were implemented as expected,

and the system is operational and functional. This was confirmed by the KENAO auditors.

The inspection and Acceptance certificates are available for audit review (Annex 20).

Plenary regards to paragraph 4

When asked why the scope changed from Ksh 80,0000 to 273,643,457 he responded that the

Ksh 80,000,000 was meant for purchase of licenses only, however after the KMPG audit it

was realized that there was need to purchase Oracle database and securify solution to

adequately address the gaps identified. Thefund was sought through NationalTreasury

Members Observation

Members requested to be provided with the following documentsto inform the decision

making:

1. Copy of the Unreferenced letter (referred in the Audit)
2. List of Directors Oracle Technologies Kenya Ltd

The query remains unresolved

5 PROCUREMENT OF CO.LOCATION SERVICES FOR DATA CENTRE AND

DISASTER RECOVERY SITE

Audit of contract of procurement of Co-Location Services for Data Centre and Disaster

Recovery Site revealed unsatisfactory matters as follows:
Award of Contract to Un-Prequalified Bidder
The Commission through letters Ref IEBC/ADM/5/18 dated 22 August 2016 and Ref. No.

IEBC/ADM/5/I8 dated 22 August 2016 addressed to Kenya Revenue Authority and Capital

Markets Authority respectively requested for names and contacts of various service providers

who positively responded to their tender for provision of data center co-location services.

In response, the two (2) agencies provided the required information through letters Reference

No. CMA/PROC/1/063 dated 29 August 20i6 and Ref No. KRA/5/1003/44 dated 7

September 2016.

However, in unclear circumstances, the tender evaluation committee recommended the award

of the contract to a firm which was not listed in responses, therefore, could not provide

service for Co-location Services for Data Centre and Disaster Recovery Site at a tender sum

of Kshs. 23,1I i,083.68.

Further, the contract was again varied by Kshs.4,924,200 and awarded to the firm at Kshs.

28,035,283.68 for which no explanation has been provided.

{
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we reiterate the earlier recommendation that these expenditures unless implementedjudiciously for on-going back up and data centre infrastructure, could lead to nugatoryinvestment.

Management Response

He submined that the commission noted that the issue of coiocation of Secondary site is asecurity issue from risk.management point of view. According to best practices, the ,hot 
sitefaciiity'for an olganization should roib. known. l, u."oraun"e with the above assertion, TheCornmission wrote to the CMA and KRA as paft of knowledge sharing process which did notform the basis for the procurement of coilocation services.

He further submitted that the ConTmission noted that the firms that had expressed interest intheir tenders were not owners of the collocation facilities but were only sub dealers. It isworth noting that the process above was not meant to prequalify uny 
"o*puny to theCommission.

He reported that the Commission used restricted tendering urethod pursuant to section i02(a)and (c) of PPAD Act, 2015 and Section 5a(a) of PPD"Regulations 2006 to engage \4/sTelkom which was totally different from the tisting of firrns p."orii"J Lv rrr. criaa ura rna.Affach approval for use of restricted tender lannei Zt).

In the evaluation report the evaluation committee noted that the bidder had provided
connectivity and replication links as options at a cost of Kshs.4,9z4,2O0 The evaluation
committee further noted replication link as a necessary requirement for the trvo Colocations
sites to work. The professional opinion dated l6'h May-ZOl), paragraph 4.4, noted importanceof repiication links and recommended award of the same. fhis was approved by the
Accounting Officer on 17th May 201i. Attached is the Evaluation reports ura p.ofessional
opinion (Annex 22).

in regard to nugatory investment, the Commission has since migrated al1 its hardware servers
and database systems to the co-location sites and the sites are optimatly being utilized for the
intended purpose.

Members Observation

Members Observed that Telkom Kenya was not listed in the prequalificarion of both
CMA and KRA

2. The query remains unresolved

There being no other business, the sitting was adjourned at Thirty Minutes past One O'clock

I

Signed
f(Chairperson)

,",. (|ril1tr-
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MINUTES OF TIM L}OTH SITTING OF TI{E PIJBLIC ACCO{.INTS COMMITTEE

ImLD ON MONDAY 26THNOVEMBER, 20L8 IN COMMITTEE ROOM 9, MAIN

PARLIAMENT BUILDING,AT 2.30 PM
{

1. The Hon. James Opiyo Wandayi, MP

Z. The Hon. Junet Mohammed Nuh, MP

3. The Hon. Tom J. F. Kwajang, MP

4. The Hon. Patrick Makau King'ola, MP

5. The Hon. Peter Francis Masara" MP

APOLOGIES
1. The Hon. Jessica Nduku Kiko Mbalu, MP

2. The Hon. (Dr.) Otiende Amollo, MP

3. The Hon. Maj. (Rtd) (Dr.) Eseli Simiyu, MP

4. The Hon. Christopher Doye Nakuleu, MP

5. The Hon. Florence Mwikali Mutua, MP

6. The Hon. Mathias Nyamabe Robi, MP

7. The Hon. Samson Ndindi Nyoro, MP

8. The Hon. Francis Kuria Kimani, MP

9. The Hon. Qalicha Gufu Wario, MP

10. The Hon. Michael Mwangi Muchira, MP

1 1. The Hon. Michael Thoyah Kingi, MP

12. The Hon. James Gichuhi Mwangi, MP

13. The Hon. DanielKipkogeiRono, MP

i4. The Hon. Gideon Koske Kimutai, MP

IN ATTENDANCE
National Assemblv

1. Mr. Oscar Namulanda

2. Mr. Nebeft Ikai Lomechu

3. Mr. Salat Abdi
4. Mr. Lepen Ole Sein

Office of the Auditor General

i. Mr. Justin Rucha

2. Mr. Bernard Maina

3. Ms. Margaret Nyaga

4. Mr. Charles N. Nyanyuki

National Treasury
1. Geoffrey Mwitari
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Clerk Assistant III
Senior Sergeant At Arms
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Manager, Parliamentary Liaison Office

Manager Audit
Supervisor Audit
Director Audit

Assistant Accountant General
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The Chairperson called the meeting to order at 45 Minutes past Two o,clock followed by a
word of prayer and introductions.

Confirmation of the Minutes of the previous sittings were deferred to the next meeting and
therefore no mafier arose

t-

C

E
COMMISSION

ts of s
the 2016/2017

Mr' Marjan Husein the Accounting officer and the Ag. Secretary for Commission appeared
before the Committee accompanied by the following officers and Comrnissioners:

48

1. Mr. Wafula Chebukati
2. Mr. Boya Mulu
3. Prof. Abdi Guliye
4. Ms. Chrispine Owiyo
5. Mr. Osman Ibrahim
6. Mr. Clifford Kipkemoi
7. Mr. Wilfred Lusi
8. Mr. James Muhati
9. Ms. Immaculate Kassait

i0. Mr. Pakic Nyakira
11. Mr. Michael Ouma

12. Mr. Andrew K. Limo
I3. Mr. Benard O. Nyachilo
i4. Mr. Silas Njeru

15. Mr. Tabitha Mutemi

Chairman

Commissioner

Commisioner

Ag. DLPA
Director Finance

Finance Officer
]WFA Chairs Office
Director ICT
Director Voter Registration
FA
I\iIlICT
Communication Manager
Ag. Director Procurement

M/iCT
MCCA

And he submitted as follows

6. Supply and Delivery of Ballot Papers for Elections, Statutory Declaration Forms
and The Register of Voters

Aithough records show that the contract was awarded through open tender, restricted
tendering and later direct procurement, the Commission has not provided letters of
notification and contract documents for all the three (3) different methods of procurement
awarding the same contract.

Further, records show double payment of Kshs.20,484,474 through invoice No.2017/1024
and No. 2017110245 dated 23 October 2017 and 24 October 2017 respectively were issued by

t
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the Supplier for the same service of printing of ballot papers, election forms and poll registers

for use during the General Election and Fresh Presidential Election. The Commission

explains that Kshs.15,500,000 has so far been recovered, Ieaving a balance of
Kshs.4,981,474.

Management Response

He submitted that the Commission had provided the above reported documents in its
submission to KENAO on 3'd July 201 8. The documents for open tender, restricted and direct

procurement are available for audit review:

i. Notification of award and the contract documents for the open tender

ii. Notification to the bidders of the decision of the PPRB terminating the

procurement process for restricted tender

iii. Notification of award and contract documents for the direct procurements

(Annex 23)

He admitted that the Commission overpaid the supplier by Ksh 20,484,474. However, an

amount of 15.5m has since been recovered by the Commission (Annex24). The vendor,

without concurrence of the Commission, retained Ksh 4.5m since the Commission had

outstanding invoices as follows:

nt &t

Rema
rk

Payme

PO

pendin

Payme
nt

I

J

sr.
Date

AGPP
Invoice

Description
Amount in IEBC

PO No.
Amount
receivedNo USD

1

24-
Apr- 14

IEBC
K240414

Othaya ballot paper &
forms

5,498.04 1.7188s4

Payrne
nt
pendin
o

10
10-
Aug-i5

IEBC
K1008 1s

North Ugenya Balots 1,751.66 t779264

Paymc
nt
pendin

11
06-
Feb-16

IEBC-
K060216-
i

Nyongares Ballots 2,r42.25

Masogaleni Baliots 1,950.03

i3
19-
May-
16

IEBC
K190s 16

Ngobit Ballots 2,368.14

1065

Payme
nt&

West Uyoma Ballots 1,9r8.62
revised
PO

LelmokwoAigechek
Ballos

3,113.14
pendin
o

15
18-
Mar-17

IEBC
Ki50317-
1

Maji Mazuri Ballots 2,742.08 L3s9



st.
Date AGPP

Invoice Description Amount in IEBC
PO No.

Amount
received

Rema
rkNo USD

o

30
z)-
Oct- 17

20t7/102
41

Presidential Forms I 03,1 6g

Payme
nt
pendin

32
15-

Mar-18
5

Byelection ballots
NA Kitui West
CAW Kinondo
CAW Ruguru

-r

+ 20,920.4

Payme
nt
pendin
o

Unapplied receipt 296,125 Unappl
ied

GRAND TOTAL 145,573.2 296,L25
Account
Balance 150,551

refund
ed

Members Observation

Plenary

The following came out of plenary:

1. The Vendor was Al Ghurair Company
2. The Supplier issues tra,o different invoices on the same claim although amounts

differed from one another.

3. The Comrnission paid both invoices
4. No Administrative action was taken against Officers who occasioned the double

payment

Fair Hearing for Mr. Ibrahim Osman- Director Finance
He admitted that it was an Oversight. The Vouchers went through the normal approval
process and payment made. However a recovery process was initiated immediately.

Fair Hearing for Mr. Marjau Hussein-Ag. CEO
He submitted that he shares the same explanations as the Director Finance and undeftook to
pursue administration action against the concerned Officers.

The meeting directed that the accounting Officer to Provides evidence of Administration
action as soon as possible

Members Observations
Members made the following Observations:

1. Due diligence was not done

2. Negligence by the Directorate of Finance

3. The query remained unresolved
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7. Supply and Delivery of Ballot Boxes for the General Elections

Examination of records shows that the Commission awarded the lowest evaluated contract for
the supply and delivery of 106,000 bailot boxes for the general elections to an engineering

works contractor at a contract sum of Kshs. 196,100,000.00 (or Kshs.1,850 per unit).

Change of Contract Price

Records show that tire Commission procured additional 42,927 ballot boxes for Fresh

Presidential Election at a unit rate of Kshs .2,500 instead of Kshs.2,250 offered by the supplier

resulting in an excess payment of Kshs.10,731,750.

Further, the commission has not justified change of unit cost from the initial amount of Kshs.

1,850 to Kshs. 2,500 from the firm without a validly executed contract. Indications are that
there was an attempt to vary the contract which has resulted in total excess payment of Kshs.

27,902,550.

In addition, a verification undertaken in twenty-eight (28) sampied counties across the

country revealed that there was inconsistencies on issued ballot boxes maintained at IEBC
warehouse in Nairobi compared with actual receipts in the field resulting in a variance of
9,101 ballot boxeswhich have not been adequately accounted for.

Management Response

He submitted that the vendor, Ms. Belgon Engineering Works Ltd, specializes in fabrication

works inciuding fabrication of ballot boxes and iids. The firm has previousiy supplied the

Commission with fabricated ballot boxes and the same used in various elections.

He further subrnitted that the commission stafted procurement process' under tender

IEBC/44/2017118 where the bidder quoted a unit price of Kshs. 2,250 for the additional

42,927 ballot boxes for Fresh Presidential Election. The notification of award dated 29th

Septernber was issued and was accepted by the Supplier on 2nd October 2017 . However, the

supplier expressed inabilify to meet the deadline for 26th October 2017 election because of
time constraints.

He reported that on 4th October 2017 the supplier held a meeting with the Commission to

express his concerns and on 5th October 2017 he followed it a letter proposing a way forward

which involved a cornbination of local and international production. This involved addition

cost in terms of freight amounting to USD 302,335. The Commission abandoned the tender

because of cost implication and risk reiated to iate delivery. No contract was signed.

He further reported that the Commission initiated a fresh direct procurement which closed on

1Oth October 2017. The supplier made an offer of Kshs. 2,500 per unit which was awarded.

The supplier accepted the award. Contract was signed with the supplier on 17th October

2017.
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He submitted that the increase in unit price from Kshs. 1,g50 to Kshs. 2,500 was occasioned
by shorter delivery timelines required for the Fresh Presidential Election than required for the
General Eiection. The supplier's production capacity was not adequate to produce the
required quantity within less than fwo weeks neceisitating deployment of extra resources by
the suppliers.

He refuted that there was inconsistencies of records on issued ballot boxes maintained at the
IEBC warehouse. Attached is Stores ledger and control card (S3) 42766g; g60510; g60512;
delivery notes and supporting copies of counter receipt (St3) No. 5g3g312 andissue voucher
(s 12).

PIenary
when asked how the supplier managed to deliver the baliots boxes rvithin 9 days he

:"-:f:::o 
that the supplier impor-ted a second mould that supported the other hence timetyoelrvery

Members Observations
1' Members wondered how the importation, manufacturing and supply of the ballot

boxes would happen in such a short time
2' Members resolved to invite Director Ms. Belgon Engineering works Ltd on cr before

4th December,201g
3. The query remained unresolved

8. SIIPPLY AND DELIYERY OF BADGES

Examination of records show that the Comrnission awarded a contract for the supply and
delivery of 550,381 badges on 20 March,2ol7 to a construction companv * u "*ract sum
of Kshs. 44,03 0,480.00.

Audit Findings

(a) Alteration of Contract price Schedule

Examination of the Form of tender revealed interiineations on quantity, unit cost and the total
price figures show that the initial contract amount was Kshs.9,554,a7O.OO. however, it was
later cancelled and changed to Kshs.44,030,480.00 for the supply of SS0,:Sl badges. No
satisfactory explanation was provided for change resulting- in excess payment of
Kshs.34,476,1i0'00 whose value and authorization cannot be confirmed in accordance u,ith
section 68(1)(a) and (b) of the Public Finance Management Act,2olz.

Management Response

He admitted that there was alteration on the form of tender in the bid document. However, the
alterations were made by the bidder before submitting the bid documents and the same duly
counter signed.

He submitted that from the tender opening minutes and register, the quoted price tender sum
of Ksh. 44,030,480 is consistent with the form of tender amount. The quantities were also

I
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consistent with the addendum to the tender advert. Find attached tender opening register,
tender opening minutes, fonn of tender IEBC/3112016-2017 page 33 and 35 of the bid
document and the notice of the addendum to the tender (Annex 26).

(b) Variation of Contract Price

Further, the Commission varied quantities of badges and procured772,997 additional badges
from the same supplier at Kshs.57,038,160.00 resulting in variation of conffact price by
130% contrary to Section 139 (6) of the Public Procurement and Asset DisposalAc! 2015.

Management Response

He refuted that there was price variation of the badges by l30o/o, rather the first contract
relating to tender no. IEBC/31/2016-2017 was awarded to Ms. Talyani Construction and
General Supplies at unit cost of Kshs.80 to supply 550,381 badges and the second requisition
of 712,977 badges was sourced from the same supplier at unit cost of Kshs.80 through direct
procurement as per Accounting Officer approval dated 26th April 2017. There was therefore
no price variation. (Annex 27).

(c) Delivery Costs

Although records show that the cost for delivery of 550,381 badges to seventeen (17)
Regional offices across the country was included in initial contract sum of
Kshs.44,030,480.00, these badges were delivered in Nairobi through Counter Receipt
Number 5982572 on 30 June, 2017.

Management Response

He admitted that the supplier did not deliver to the regions as per the bid document. The
Commission wrote to the supplier in June 2018 requesting for refund and also referred the
issue to the legai office to institute a recovery proceedings (Annex 28).

(d) Audit Verification

An audit verification undertaken in thirly (30) sampled counties across the country revealed
that there were inconsistencies on issued badges maintained at IEBC warehouse in Nairobi
compared with actual receipts in the field resulting in a variance of 170,298 badges which
have not been accounted for.

In this circumstance, it is not possible to confirm that IEBC procured badges whose total cost
is Kshs. 101,068,640 using a system that is fair, equitable, transparen! competitive and cost
effective as required under Article 227 (1) of the Constitution of Kenya, 20i0.

Management Response

He refuted that there was inconsistencies of records on issued badges maintained at the IEBC
warehouse.

I
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Attached is Stores ledger and controlcard (S3) delivery notes and supporting copy of counter
receipt (S13) No. 5982572 and issue vouchers (S12) (AnnexZg).

Plenary

1. When asked for justification for procurement of the 2nd batch of budges, Ms.
Immaculate Kassait responded that the badges were rneant for Party Agents. The
Commission had not foreseen the need and was later introduce in the medium term
expenditure plan

2. When asked why he received the good in the store while it was tobe delive:ed at the
station, Mr. Benard O. Nyachio, fonner store Manager responded that he was not
informed that the goods were not to be received.

3. When asked for steps taken to recover the money, he submitted that the Cornmission
tabled a demand lefter on the same.

lvlernbers Observation
1. Members Observed that the demand lefter written by IEBC to Ms. Talyani

construction and General Supplies had no amount and tirne period
2. The Committee further resolved to invite Ms. Talyarri Construction and General

Supplies on or before 3'd December 2018
3. The queries remained unresolved

9. SIIPPLY OF GAS LAMP MANTLES

(i) Irregular Award of Contract
Examination of Paragraph 2.24 of Appendix to Instructions to Tenders MR 9 of the tender
documents required that each bidder was expected to submit a sample in a sealed envelope.
The purported winning bidder did not submit a sample, therefore, was non-responsive.
Records also show that the Commission did not eliminate the firm from the process, instead
awarded the contract for supplying gas lamp mantles to the same firm at Kshs.5,489,000
contrary to Section 86(1) of the Pubiic Procurement and Asset Disposal Act, 2015.

ivianagement Response

He submitted that Ms Matkal Co. ltd submitted a sample during the tender opening which
was recorded in the sample register as entry number 25 but was inadvertently omitted in the

tender opening Minutes. The bidder therefore was responsive during the preliminary
evaluation stage and all the subsequent evaluation stages as indicated in the tender evaluation
reports.

Find attached copies of Tender Sample opening register, opening minutes and evaluation
report (Annex 30)

(iD Direct Procurement
Examination of documents has further revealed that the Commission ordered additional
mantles at Kshs.70,710,336, through direct procurement.

8
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Management Response

He submitted that Tender no. IEBC/I212016117 was a competitive open tender while the

second procurement for fresh presidential election was a direct procurement duly approved

by the accounting offrcer as per section 103(2) (b) and (d) for purposes ofstandardizat\on.

Find attached approval for Direct Procurement, notification for award, and acceptance leffer

from the supplier (Annex 3L)

(iii) Audit Verification in the Field
An audit verification undertaken in twenty-nine (29) sarnpled counties across the country

revealed that there were inconsistencies on issued gas lamp mantles maintained at IEBC

warehouse in Nairobi compared with actual receipts in the field resulting in a variance of
66,540 gas lamp mantles which have not been adequately accounted for.

Management Response

He refuted that there was inconsistencies of records on gas lamp mantles maintained at the

IEBC warehouse. Attached is Stores ledger and control card (S3)860860; 427635; 860604,

delivery notes and supporting copies of counter receipt (S13) No. 5939304 and issue voucher

(s 12)

Members Observation
Members observed the following

1. The Minutes by the tender Opening Committee did not indicate that
the mentioned Company submitted the sample

Z. Members questioned the authenticily of ttre sample list Submitted by

the Commission as it does not bear signatures of the suppliers and

hand written

3. The query remained unresoived

MIN NO.482l2018: ANY OTIIER BUSINESS

There being no other business, the sitting was adjourned at ThirryFour Minutes past Five

o
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ATTENDANCE
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MIN No. 483/2018: PRELIMINARIES
The Chairperson called the meeting to order at Thirty Minutes past Ten O,clock foilowed by
a word of prayer and introductions.

Confirmation of the Minutes of the previous sittings were defered to the next mceting and
therefore no matter arose

COMMISSION

the2016/2017

Mr' MarjanHuseinthe Accounting Officer and the Ag. Secretary for Commission appeared
before the Committee accompanied by the following officers and Commissioners:

1
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1. Mr. V/afulaChebukati
2. Mr. BoyaMulu
3. Prof. Abdi Guliye
4. Ms. ChrispineOwiyo
5. Mr. Osman Ibrahim
6. Mr. Clifford Kipkemoi
7. Mr. Wilfred Lusi
8. James Muhati
9. Ms. Immaculate Kassait
10. Mr. PatricNyakira
I l. Mr. Michael Ouma
12.1\/k. Andrew K. Limo
13. Mr. Benard O. Nyachilo
14. Mr. Silas Njeru
15. N&. Tabitha Mutemi

Commissioner

Commissioner

Ag. DLPA
Director Finance

Finance Officer
M/FA Chairs Office
Director ICT
Director Voter Registration
FA
IWICT
Communication Manager
Ag. Director Procurement

IWICT
MCCA

Chairman

And he submitted as follows:
10. SUPPLY AND DELIVERY OF SECURITY SEALS
Examination of records revealed that tender for supplying 3,696,000 security seals was
awarded to a contractor at Kshs.19,588,800 (or Kshs.5.30 per unit cost) and contract signed
on 22March2jl7.
0 Audit Findings
Examination of invoices and delivery notes revealed that the contractor supplied Z,0Ol,600
security seals valued at Kshs.10,608,480 on 22 July,20t7 leaving balance of 1,694,400
valued at Kshs.8,980,320.

On 4 August, 201.7, the Commission ordered 500,000 additional security seals valued at
Kshs. 24,500,000 .(or Kshs.49 p.er unit cost) from aqother contractor throggh direct
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procurement. Although the Commission has explained that the unit prices of seals differ due

to the metallic nature of the latter, audit verification did not observe any metallic seals as they

were of similar quality.

In unclear circumstances, the Commission did not cancei contract for undelivered security

seals numbering 1,694,400 and the supplier went ahead to deliver these seals on 19 October,

20i7 therefore, were not used for the intended purposes.

I1 the circumstance, it is not possible to confirm that Kshs.44,088,800 was incurred lawfully

and effectively as required under Article22g(6) of the Constitution.

Management Response

He admitted that the commission contracted MS Far East to supply 3,696,000 security seals

at unit cost of ksh.5.30. He further admitted tirat the same suppliers suppiied 2,001,600 seals

only before the election causing a deficit of 1,694,400. Security seals are key strategic

materials of which the polling would not proceed without.

He submitted that the Comrnission did not anticipate that lr4/s Far East Limited would not

meet its contracruai obligation to supply fully the required seals by 2nd August 2017 6 days

to the election. To salvage the situation the Comrnission resorted to use of direct procurement

method to avert a constitutionalcrisis that may have threaten public health, welfare, safety, or

damage of property.

Due to short delivery timelines, change of procurement method and change of specifications

the prices increased from Ksh 5'3 to Ksh 49 per unit.

The specifications for the initial order made through open tender was for customized plastic

seals that required manufacturing prior to the supply. These are not off-the-shelf seals.

Due to the limited time, the Commission had no alternative but to acquire off-the-shelf seais

that are regularly used and readily available. The Commission therefore changed the

specifications from plastic to rvire seals (metal) which cost more. Attached are revised

specifications, direct procurement approval, evaluation report and professional opinion

(Annex 33).

He admitted that the commission did not terminate the contract with MS Far East

connections. However, appropriate measures have been taken to terminate the contract.

The Cornmission has NOT acknowledged the receipt of the seals from MS Far East

connections neither has it paid Ksh 19,588,800.

(ii) Audit Verification in the Field

An audit verification undertaken in thirty-fw o (32) sampled counties across the country

reveals that there were inconsistencies on issued security seals maintained at IEBC

warehouse in Nairobi compared with actual receipts in the field resulting in a variance of

57g,169 which have not been accounted for.

Management ResPonse

He refuted that there was inconsistencies of records on issued security seals maintained at the

IEBC warehouse. He tabled Stores ledger and control card (S3), delivery notes and

supporting copies ofcounter receipt (S13) and issue voucher (S12)
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Members Observation
Members made the following observations

1' As per the Memo tabied to the committee, the Store Manager brought the matter tothe attention of the then procurement officer on 8th January 20lg;3 months after thedelivery of Goods
2' The commission is still inpossession of above mentioned security seals to date3. No due diligence was done
4. The issue remained unresolved

11' Supply, Delivery, Installation Implementation and Commissioning of wide AreaNetwork in Two Hundred and Ninefy (290) New Locations, Eighteen (1g) Existing sitesand Provision of Dedicated Internet Services

(i) Award of Contract
The tender for supply, delivery, installation, implementation and commissioning of wide
Area Network (wAlrl) in two hundred and ninety (290) new locations, eighteen (1g) existing
sites and provision of dedicated internet services was advertised in the three local dailies andthe commission website on 16th January, 2017. Bids appear to have been evaluated and thecontract was awarded to a firm at Kshs.128,472,393 on 10 April 2017 for a tluee-year
contract period.

I

(ii)
(a)

Audit Inspection
Test of Internet Network

Although Paragraph 6.5.1 of the contract document requires that the Commission shall
inspect and/or test the services to confirm their conformity to the contract specification,
records appear to indicate that internet services were never tested despite the facr that the
commission has paid Kshs.117,965,958 (or 90% of the contract price) through payment
voucher number 1832 and 4098 both dated 30 June 2017.

Management Response

He refuted that the intemet services were never tested to confirm their conformify to the
contract specifications. The Implementation of the WAN project had several milestones
which included installation, testing and commissioning of the 30g LAN/WAN sites.
Each of the 308 site was tested separately, as per the attached WAN/LAN project Sign-offs
which included confirmation of physical installation, equipment's delivered and intemet
services installed. After the sign off of the projecg the sites were transitioned to operations
mode for the routine support (Annex 35).

(b) Audit Verification of Internet Services

Verification of internet nefworks in thirry-five (35) counties indicates that Wide Area
Nenvork (wAI'0 which was supposed to be installed in constituency offices were not
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working. It appears that IEBC did not take adequate measures to assure the requisite service

level expectations.

Even though this was not part of the contrac! a further test on telephone communication

system at the regional offices also revealed that they were not working.

Management Response

He submitted that the internet service was installed in ail the 290 constituency offices. This

was verified and confirmed by the KENAO auditors in the sampled counties. The instailation

and commissioning was signed off and the sites were transitioned to operations mode for the

routine support.

He further submitted that internet availability can be affected by downtime from time to time

and when it happens, it is resolved through the support and SLA provisions (Annex 36). Any

issues of reliability and availability of the services at the fieid offices are handled through the

incidence management procedures on a day to day basis.

He reported that in the run up to 2017 Generai elections, the Commission managed to register

over i4,000 candidates to contest for various elective position using the Candidate

Registration Management System which was accessed through this Wide Area Network.

Telepirone Communication system was not part of the LAN/WAN project. The telephones in

the 17 former regional offices and national warehouse were installedin2012 and are ali in
operation

Members Observation
1. The Accounting Officer should put measures to ensure that the internet services are

restored and maintained to avoid interruption

2. The query remains unresolved

12. IRREGULAR PROCI]REMENT OF TRANSPORT SERVICES

(i) Award of Contract
The Commission invited open tenders for provision of transpoft services during the General

Elections of 2017 in all the forty-seven (47) county offices. The opening and evaluation of
these tenders is reported to have been done on the same day in all county offices.

(iD Audit Findings
Audit verification undertaken in thirty-five counties revealed that the Commission did not

have procurement officers at that time therefore, lacked capacity to procure these transport

services at counties. Therefore, most of the contracts were awarded based on predetermined

budgetary allocation issued from the headquarters. In the absence of competition and fair

award of contracts, it is not possible to confirm that expenditure of Kshs.i,142,653,945 was

fully controlled and that the value for money was obtained on transport services as required

under Section 68(l)(a) and (b) of The Public Finance Management Act"2012.

)



'Management Response
He refuted that that Counfy offices lack capacity to procure transport service. The Accounting
officer delegated the procurement function to the county election managers for purposes of
approving procurements within their respective counties (Annex 37).
He submitted that the Commission had within its establishment l7 qualified supply chain
assistants serving all the counties in the field. The Commission had clustered the counties
into

i7 Regions of which the available qualified staff provided procurement related support
services to the counties under their respective regions. Further, the Commission in some
instances utilized the procurement professionals either at the counry government or at the
district.

Members Observation
Mernbers made the following observations

1. Use of counfy Government officer would undermine the credibility of the electiol.
2. The Accounting Officer should put measures of addressing staffing ip future
3. The query remained unresolved

13. SUPPLY OF BVR KIT INTERNAL BATTERTES
The contract for supply of 8000 BVR kits internal batteries was awarded to a firm at
Kshs.47,600,000 on l7 January 2017 through restricted tendering method.
However, examination of documents in support of procurement of BVR Internal batteries
revealed that bafteries were procured, delivered in the stores but have not been totally utilized
to date. Management maintains that the batteries are usable and that out of g,000, 3003
batteries have been used and expects to use the rest in future. The IEBC should reevaluate
usability of the stock to ensure that expenditure totaling Kshs.47,600,000 was effective in
accordance with Section 68(1)(a) and (b) of The Public Finance Management Act,2012.
Management Response

He admined that the commission procured 8000 internal batteries from Circuit Business
Systems. The supplier delivered the batteries on diverse dates and the Commission has been
issuing them on need to do basis to the areas where there is no existing power from the
na*innal n'irlrl4Ltvrrql 5r ru!

He submitted that the internal Batteries are consumables that are required from time to time
and continue to be issued, as is the case curently in the on-going Continuous Voter
Registration.

He reported that these bafteries are internal batteries for laptops whose sheive life on average
is 3 - 5 years. They are therefore used as spare pafts for maintenance of office Iaptops and as

a backup and replacement to field BVR Kits, which are about l0 thousand.

Members Observation
1. The Accounting Officer should put up measures to maximise usabiiity of stock
2. The query remained unresolved

L4. PROWSION OF STRATEGIC COMIvIUNICATION AND INTEGRATED
MEDIA CJ.MP{GN CONSULTANCY SERVICES
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(i). Award of the contract
The Commission awarded the contract for the media campaign consultancy services to a

bidder who had initiaily quoted Kshs.764, 393,224.00. Prior to the award, two bidders who

tied in the combined score were invited for negotiations as per Section 131(6) of Public

Procurement and Asset Disposal Acq 2015. The Commission eventually entered into the

contract on 27 July 2017 for Kshs.350,001,353. The consultant issued invoice No. PD-

011576 on the same day demanding payment of Kshs.105, 001,124.00. The invoice amount

was paid through voucher No. i55 on 1 September, 2077. The contract required 30%

payment on provision of an inception repoft.

Gi). Payment before confirmation of Delivery of Services

The contract inspection and acceptance report availed for audit verification was dated

November, 2017 indicating that the payment was made before the confirmation of delivery of
services. The Commission provided a revised media plan which indicated a media campaign

that was concentrated over three weeks (24 July to 13 August2017).
(iii). Cost of Production of Digital Infomercials
The records of the negotiations between the Commission and the two bidders invited for
negotiations indicate that it would not be necessary to produce different infomercials for
online /digitai platforms. The same infomercials produced for television would be the ones to

be placed in the online platforms: youtube, twitter, facebook, integral, eskimi, ghafla, tuko

among others. However, management explained that the infomercials on TV were different

form online infomercials. The contract sum included an amount of Kshs.13,154,161.00 being

cost of producing infomercials for digital piatforms. No satisfactory expianation was

provided why this was the case.

Management Response

He submitted that the inception report was the first milestone which entailed the preparation

and submission of the strategic media plan. The revised media plan was revised and

submitted on 27th luly 2017. The payment of Kshs. 105,001,124.00 made on 1 September,

2017 was in fulfihnent of the clause 6.4 of the contract to tender no. IEBC/4512016-2017.

He admitted that the contract inspection and acceptance report was dated November,2017.

However, the inspection and acceptance report was not the basis of making the 1st instalment

but rather it was a project implementation report meant to be used for the subsequent

payments.

He reported that the 70Yo outstanding balance will only be paid after verification and

satisfactory deiivery as per the contract (Annex 38).

Members Observation
1. That the matter is active before court of appeal

2. The query remained unresolved

Also the Committee resolved to invite the Scanad Kenya Limited on or before 4thDecember,

201 8

15. T,NAUTIIORTZED NOTIFICATION OF AWARDED CONTRACTS
Examination of tender documents and contracts show that winning bidders for tenders

amounting to Kshs.1,217,057,023.67 were notified of their award by the Head ofC
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Procurement instead of the Accounting officer contrary to Section g7 (1) of the public
Procurement and Asset Disposal Act, 201 5.

Management Response
He admitted that the head of procurement unit signed the notification of award. The
Accounting Officer delegated the authority to approve the awards pursuant to section 69(a) of
the PPAD Act 20i5.

Members Observation
1 ' That the Accounting Officer to provide proof of delegated Authority on or before 3 Oth

November, 201 8.

2. The query remained unresolved

16. FAILIIRE TO PROVIDE PERFORMANCE SECTIRITY
Exarnination of records furher show that tenders amounting to Kshs.4,3 12,046,372 were not
supported by the relevant performance security of lO% of the contract price contrary to
Section 142 (l) of the Public procurement and Asset Disposal Act, 20 i 5.
Management Response
He submifted that for the Fresh Presidential Elections, the Commission used suppliers for the
GE who had performed satisfactorily
Supplier payments will only be made upon satisfactory performance is confirmed
Procedures have been put in place to require performance guarantees before signing of
contracts in future to strengthen controls around performance security.
Members Observation

1. That the Accounting should abide by the provision of Public Procurement and Asset
Disposal Act, 2015

2. The query remained unresolved

77. Undisclosed Court Awards to the Commission
Audit examination of documents for various couft cases revealed that the court awarded
Kshs.66,300,000 to the Commission due to on various court petitions during the financial
year 2015 - 2016. However, no evidence has been provided for audit to show that dues have
been collected from the respective legal firms. Further, the dues have not been disolosed as
receivabie in the financial statements. The receivables from non-exchange transactions
balance of Kshs.1,403,784,000 is, therefore, not fairly stated in the financial statemerrts.

Management Response

He submined that the Commission has endeavored to recover costs awarded in its favor from
the various petitioners. This entails fiiing bills of costs against persons adjudged by the Court
to be liable to pay costs. This is however hampered by the fact that taxation of costs in court
takes a while to process. Recovery of costs is dependent on successfully securing certificates
from taxing officers in couft followed by appropriate execution proceedings.
He furher submitted that some petitions were filed by indigent litigants acting as surogates
for politicians out to cushion themselves against award of costs. Recovery of costs thus
becomes a challenging endeavor.

I
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Where the Commission has been awarded costs, and the same has not been taxed, it cannot

therefore, indicate the exact amounts awarded. It can only indicate that an order for costs has

been made in its favour.

He reported that the Commission had previously written to the law firms which represented

the Commission on those matters on 28th May 2015, 10th February 2016 and 28th November

2017 asking for an update on the process ofrecovery ofthe costs. Copies ofcorrespondences

attached. (Annex 39).

He further reported that the Commission has since recovered costs in Kakamega Petition No.

7 of 2013-Arthur KibiraApungu vs IEBC & Another for Kshs.300,000/- and in Machakos

Petition No.6 of 2013-Party of Independent candidate vs IEBC for Kshs. 2,225,0761-.

On the issue of disclosure in the financial statements as receivables, the Commission made a

disclosure on court awards under Note 23 ContingentAssets and Liabilities (Page 32) of the

revised/audited financial statements. (Annex 1)

Members Observation
i. The Accounting Officer fast track process of collecting various coufts award

2. The query remained unresolved

MIN NO.486/2018: ANY OTIIER BUSINESS

There no was adjourned at Fifteen Minutes past Two O'clock

Date..6i....k
t"( r.'

(
Signed

(Chairperson)
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The Chairperson calied the meeting to order at Twenty nine Minutes past Ten O,clock
foilowed by a word of prayer and introductions.

Confirmation of the Minutes of the previous sittings were deferred to the next meeting and
therefore no matter arose

C

Mr' Ezra Chiloba, Former CEo Independent Electorai and Boundaries Commission appeared
before the Cornmittee accompanied by the following officers and Commissioners:

1. Mr. EmmanuelN. Nakitare
2. Mr. Andrew Wandaba
3. Mr. Mercy Randa
4. Mr. Abednego Ominde

Personal Assistant
Advocate

Comms Consuitant
Personal Assistant

And he submitted as follows:

1. He joined the Commission in February 2015 at the age of 37 through a yery
competitive process led by pwC.

2. The Auditor General gave "a qualified opinion" for FY In 2018 unlike an .,adverse

opinion for FY 2013. This was despite the rnany challenges experienced during the
procurement of different goods and services for the eiections.

3. In normal circumstances, it would have been prudent to allow the accounting officer to
oveisee the audit process and provide clarification before any finai repoft is made.
However, he was denied every opportunity to carry out my duties as the accounting
officer during the audit process.

GENERAL CONTEXT

Planning Context: The planning of the 2017 General Election started in 2015 when the
Commission launched a S-year strategic plan. They believed that the Commission
would be a great institution if it delivered on three main outcome; namely; (l)
delivering elections that are fficient, effective and credible; (2) buitding a respected
corporate brand in the provision of electoral sentices; and (3) ensuring improved and
sustained public confidence and participation in the electoral process.

4
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In Decemb er 2015, the Commission also prepared and shared with the country the2017

election roadmap with specific details of what needed to be done to ensure credible

polls. The activities were accompanied by a budget that was wideiy scrutinized and

eventually approved by Parliament.

The early planning for elections was critical to avoid the pitfalis and challenges

experienced in the run-up to the 2013 General Election. Early planning also meant early

procurement, early testing of technology, adequate time for training of election officials

and sufficient voter education and public outreach programme. Upon approval of the

elections budget, as early as July 2016, the Commission commenced the procurement

process for critical materials for the elections. This was through open tender process.

The Commission never planned to procure materials and services through direct or

restricted tendering unless circumstances dictated.

Poticy and Governance Context: while we planned and started execution of the

election programme well in advance, two major events happened with less than a year

to the election. First, Parliament changed the law on elections, in particular, on electoral

technology, voter register, party nominations and limiting the timelines related to these

activities.

8. Second, Parliament changed the governance structure of the Commission. A new team

of Cornmissioners assumed office just seven months to the eiections. These had far-

reaching implications not just on procurements of goods and services for the eiections,

but aiso election management in general. Indeed, the Commission that planned for the

election two years earlier was not the same Commission that finally implemented the

election plan. That was beginning of what I refer to as "a conflict of visions" in terms of

the corporate ieadership of the Commission.

g. He submitted that the role of commissioners vrs-a-viz that of management on

procurement issues were a source of never ending tensions and confusion within the

organisation. With the new Commissioners, it was difficuit to draw the line between

their role and that of the Secretariat leading to violation of the principle of segregation

of roles.

10. In2009 and.20L4,the Public Procursment Regulatory Authority and the Offrce of Head

of Public Service issued two circulars respectively in an attempt to clariff the role of

the Management teams and Boards on issues of procurement. The circulars

acknowledge the important role of boards in procurement oversight, but they limit that

role to approval of the annual budgets, approval of annual procurement plans, and

receiving update in the implementation of the plans through relevant board committees.

With the principle of segregation of roles, even the Accounting Officer, performs roles

that are very specific. He/she cannot usurp the powers allocated to specific committees

set up in accordance with the procurement law. Indeed, owing to the ffansition that

happened in January 2017, the principle of segregation on matter of procurement was

the most misunderstood and misapplied by the Chebukati-led team

3



Protective carrying casing 3000 15.57 46,710

Power banks 5000 29.76 148,900

Training
2,494,639 2,494,639

Election day technical support I 4,787,040 4,197,040

Logistics, storage, warehousing 508,205 508,205

Ten TB of data consumption on public porlal 10 2,535 25,350

Backup infrastrucrure (cloud service) 776,957 776,857

Total in S 9,029,477

Total in Kshs. (at rate of 94.84) 856,254,499

13 He takes note that the Auditor General has not made adverse finding on the pufchase of
additional items. Further, the Commission has not provided a written response on the
same' He believes that the Acting CEO should respond adequately as well. T'hat said,
the Commission made these additional purchases for a number ofjustifiable reasons as
follows:

(i) A significant number of KIEMS Kits were locked in various warehouses
@mbu, Kirinyaga, and Marsabit) foilowing a court order for preservation of
Eiection materials; and some were replacement kits for those that were faulty
after the 8/8/2017 GE.

(ii) Additional Power banks were ordered for remote polling stations that did not
have adequate electricity as a risk mitigation measure following the glgll7
experience.

(iii) Additional training was necessitated by the modification of the system
following the Supreme Court ruiing on 1/9/2017 and the fact that the system had
been modified

(iv) Election suppoft was enhanced based on the experience on 8lB/27 GE. The
suppoft moved from the 47 counties to 290 constituencies

(v) The requirement for logistics, storage and warehousing for FpE were same as
the August election. Kits had to be retrieved from the field to a central
warehouse and operation centre and dispatched back to the field.

(vi) The additional ten TB of data was required for the transmission of results form
34A and form 34B using the Results Transmission System. During 8/8/2017 GE
the Commission transmitted Form 34B using Secure File Transfer protocol
(SFTP) that did not require additional bundles
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(vii) There was need for cloud hosting services for purposes of the Fresh Presidential

Election because Safran did not have adequate time to configure and test the

local environment.

14. Taking the above factors into account, he concluded that the additionai purchases were

necessitated by the circumstances surrounding the fresh election; hence justified.

Supply, Delivery, Implementation and Commissioning of Network Transmission

15. Excess Purchase of Data Bundle: The Auditor General observed that 149,640.5 GB of
data bundle valued at Kshs.127,625,926 were procured from the three (3) Service

Providers and only 605.3 GB valued at Kshs.5l5,269 were utilized, resulting in

unutilized, expired and wastage of 149,035 GB of data bundle valued at

Kshs.127,109,656.

16. He associated himself with the submissions made by Acting CEO Mr Hussein Marjan

as weli as the ICT Director lv{r James Muhati. However, he emphasized as that the

decision to have two SIM cards per kit was informed by the need to mitigate the risk of
failure of overreliance on one. This approach meant that redundancy costs (the cost of

an additionai SIM card and bundles) had to be absorbed by the Commission. In terms

of projection,5Oa/o of the bundles would not be utilized in the best-case scenario. His

understanding was that there was a collegiate decision taken by the Elections Technical

Committee (ETAC) which brought together members of the MNOs, political parties

representatives, regulatory agencies and the Commission on the issue of network

coverage and transmission

Mismanagement of 553 Thuraya Modems and SIM Cards loaded with Data:

17. He endorsed the position taken by Acting CEO on all aspects relating to the

procurement of SIM Cards and bundies. However, he stated that 1,000 satellite devices

were delivered before the August 8 elections and were used in those elections. Also 553

devices were delivered after the August 8 elections but before the October elections.

While 1,000 devices were used in the August elections, 1,553 deployed for the October

2Ol7 .If it is true that the records show conflicting dates of delivery, then that would an

issue of store record management at the warehouse and not because of non-delivery.

18. Additional 1,000 Thuraya SIM Cards Loaded with Data: My understanding is that

with regards to satellite devices, the SIM Cards are in-built in the hardware. As a resulq

for the second there was no purchase of additional SIM Cards but rather the

provisioning and re-activation of the in-build SiM Cards. The re-activation was

necessary since the August 8 provisioning had expired as per the terms of the contract.

19. For purposes of perspective, I wish to state that the decision to procure satellites was

endorsed by the Commission Plenary. The Plenary approved the proposal to acquire

1000 - 1500 satellite devices for purposes of boosting the network. The cost was

7



a

estimated at Kshs 550,000,000 - 825,000,0 00. (See Annex 8: Extract plertary Minutes
o n S atellites P urchase).

20' Undelivered SIM Cards: The Acting CEo has provided evidence with regards to the
undelivered SIM Cards.

2r' He submitted that these were special SIM cards specifically manufactured and
configured for the Commission. These were APN-SIM cards. The SIM cards could
oniy be used for the KIEMS Kit transmission and nothing else. The SIM Cards couid
not be used on any other gadgets. The SIM Cards could only be used for dara and not
voice' It would not be proper to compare the cost of the ordinary SIM Cards to the cost
of the special SIM Cards offered to the Commission

Procurement of Data centres and Backup infrastructure (cloud services)

22' Cloud Service Infrastructure: The use of cloud services was a mitigation measure to
the delayed arrival and installation of servers for the primary and second ary data
centres. Due to impending timelines to test and configure the KIEMS kits, the
Commission resolved to acquire cioud services based on the technical advice from ICT
team frotn Safran and IEBC. Cloud services are rental data centre services offered
offsite provided by specialized companies such as NTT, Amazon, Microsoft, Google,
to just mention a few. The services were to be obtained by Safran on behalf of the
Commission and would last for an initial of period of 4 months forthe 8 August,20l7
election. The cost was estimated at ELIR 320,3g7.

23. ln the Fresh PresidentiaiElection, the Commission requested Safran to instali the RTS
in the local environment in addition to back-up cloud service infrastructure. However,
Safran were categorical that the tirne remaining before the FPE was not adequate to
install and test the RTS in the local environment. As a mafter of fact, as early as 9
September 2017, Safran had indicated that for them to proceed to support the
Comrnission for the FPE, then Cloud infrastructure would be the option given due to
time the constraints. This was also pointed out in the negotiations. So, it is not true that
Safran was contracted to install RTS in the local environment before the October 2017
eiection. The agreement was that installation of the RTS would happen after the
election (See Annex 4 and S above).

Payments to Data Centre Contractor..

24- He pointed out that the investment was necessary for the Commission's longer-term
ICT operations for pufposes of efficiency. Indeed, before this procurement, the
Commission did not have a functional data center neither did it have a disaster recovery
site for any of its operations. The Acting CEO has confirmed that Kshs. Z4g,1ZB,g33
was paid after delivery of hardware before testing and commissioning of the equipment.
The evidence oftesting, inspection and acceptance has been provided by the
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,
25. He agreed with the Auditor when he says that "these expenditures unless implemented

judiciously for on-going back-up and data centre infrastructure, could lead to nugatory

investment." In other words, the Auditor General having understood that the

investments were for long-tenn purpose, it is important that the Commission maximises

the benefits.

Contract for IBM:

26. He is aware that only part of the contract was performed. In the meantime, IBM

terminated the contract because the Commission did not make payments within the

timeframe expected. I know that the ICT team carried out an assessment of
performance up until the point of termination and made recommendations to the

Commission.

27. Due to status of ICT infrastructure at the Commission, it would be prudent for the

Commission to conclude the implementation of all these infrastructures including re-

negotiation with IBM over the terminated tender. Since this investtnent was for long

functionality of the Commission's ICT systems, failure to implement the projects

would leave the Commission in a worse off position.

Change of Mode of Results Transmission:

28. That the procurement of the data centre was for long-term use by the Commission for
all its ICT operations including electoral technology Owing to delays in the delivery of
the data centre infrastucture, the choice for Cloud Service for purposes of the election

was the best decision in the circumstance. The decision to go cloud did not render the

investment in Primary and Seconduy data center nugatory.

Purchase of Oracle database and Security Solution:

Zg. He admitted that the Commission directly procuredservices of Oracle and signed the

contract on 31 May 2017.The decision to procure Oracle soiution arose from aseries

of engagements between the Commission and Oracle. These engagements were

informed by the fact that the BVR system was run on Oracle Software. In the

2016/2017 Procurement Plan, the Commission had set aside Kshs. 80 million for the

purchase of Oracle licenses.

30. However, on 4 April 2017, Oracle requested, through the office of Commission

Chairman for a meeting to discuss partnership. Following the meeting, where all

Commissioners were present, the CEO was requested to formally invite Oracle Kenya

Ltd to carry out an assessment of the current status of BVR and make recommendations

on interventions. Oracle Kenya Ltd canied out the assessment and a report was

presented to the Commission on or about 4 May 2017. Oracle Kenya Limited then

offered the Commission a solution as shown in the assessment report. He thinks that the

Commission considered a Gold-Platinum solution as offered by Oracle. It was at this
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32.

meeting the Commission approved the engagement of Oracle to provide software and
security solution to the Commission

Although the Commission had initially included the Oracle Licenses as part of the
KIEMS tender, the position was reconsidered pending the outcome of the assessment
undeftaken by Oracle. As a result, the scope of Oracle solution changed fiom mere
licenses to a solution that included Oracle database licenses, database security and
technical support. Therefore, the cost of the solution increased from the initial budget of
Ksh 80 million to Ksh 273 million. The scaled-up solution was a corporate decision of
the Commission led by the IvIr. Chebukati

In terms of installation of the RAC for purposes of the election, i wish to empasize the
submission by the Acting CEO that indeed the installation was carried out on the Cloud
Infrastructure.

Plenary

When asked whether he faced interference from the Commission, he submitted as follows

1. The Commission was involved in the procurement of KIMS. He tabled Commission
Minuie 14/03/2017

2. Further the Cornmission adopted a resolution to terminate a proposal to upgrade the
existing BVR

3. The Commission also voted on a reportof Evaiuation Committee, this is could have
interfered with the procurement process if the vote would have succeeded

Members Observation

1. Members noted the response given by the former CEOand will reheat at the
opporfune time to reconsider the submission

There being no other business, the s itting was adjourned at Fifteen Minutes past Two O,clock

Sign

(Chairperson)
*lwtqDate..
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MINUTES OF THE 123RD SITTING OF THE PUBLIC ACCOUNTS CoMMITTEE HELD
oN MONDAY 3RD DECEMBER,2018 IN cOMMITTEE RooM 9, MAIN pARLIAMENT'
BUILDING, AT 2.30 PM

PRESENT

1. The Hon. James Opiyo Wandayi, Mp
2. Tlie Hon. Jessica Nduku Kiko Mbalu, Mp
3. The Hon. Junet Mohammed Nuh, Mp
4. The Hon. Maj. (Rtd) (Dr,) Eseii Sirniyu, Mp
5. The Hon. Tom J. F. Kwajang, Mp
6. The Hon. Peter Francis Masara, Mp
7. The Hon. Daniel Kipkogei Rono, Mp

APOLOGIBS
1. The Hon. Florence Mwikali Mutua, Mp
2. The Hon. Ciuistopher Doye Nakuleu, Mp
3. The Hon. Mathias Nyamabe Robi, Mp
4. The Hon. Patrick Makau King,ola, Mp
5. The Hon. (Dr.) Otiende Amollo, Mp
6. The Hon. Samson Ndindi Nyoro, Mp
7. The Hon. Francis Kuria Kimani, Mp
8. The Hon. Qalicha Gufu Wario, Mp
9. The Hon. Michael Thoyah Kingi, Mp
10. The Hon. Gideon Koske Kimutai, Mp
11. The Hon. Michael Mwangi Muchira, Mp
12. The Hon. James Gichuhi Mwangi, Mp

ATTENDANCE
National Assembly
1. Mr. Oscar Namulanda
2, Mr. Nebert Ikai Lomechu
3. Mr. Salat Abdi
4. Mr. Lepen Ole Sein

Office of the Auditor General
5. Mr. Justin Rucha

Tre
1. Rev. Kimathi Kr.viriga

Chairman
Vice- Chairperson

Principal Clerk Assistant II
Clerk Assistant III
Senior Sergeant At Arms
Intern

Manager, Parliamentary Liaison Offi ce

Accountant
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MIN No. 49112018: PRELIMINARIES
The Chairperson called the meeting to older at Fourty nine Minutes past Two O'clock followed
by a word of prayeland introductions.

MIN

Confir'mation of the Minutes of the previous sittings were deferred to the next meeting and
therefore no matter arose

N 4 :E FR P AT
COMMISIONER IEBC
Amb. Paul K. Kurgat, former IEBC Comrnissioner appealed before the Committee and submirted
as follows:
1 That he personally larew the lole of Commissioners was restricted to Policy formulation and

Oversight

2 He was of the Opinion that the internal Audit conducted by the Chairperson ought to have
included ail 9 department. That it was ill motive for the Chairman to seek audit for a single
department.

3 He couidn't understand why the Chairperson was requesting for an inteqral auciit wSile the
Officels fi'om the Office of the Auditor General were onsite doing external audit.

1 CE
COMMISSIONER IEBC
Ms. Malgaret Mwachanya fotmer IEBC Commissioner appeared before the Committee and
subrnitted as foilows:
1 That the lole of Commissioners was restricted to Policy formulation and Over.sight
2 She left IEBC because of her principles, she also felt that her opinion was not taken in decision

making

3 That she voted on the procurement of KIEMS in line with the paper submitted to plenary by
the Secletariat.

4 She differed with the Chairperson in initiating internal audit while Auditors from the Office of
the Auditor General were onsite.

Plenary
When asked why she abused her office and used public money to pay for her studies, she submitted
as follows:

1 That the course was on leadership and was attended by several senior public seryants

1
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aL That she graduated with Honorary Doctorate because of hel personal contribution to leadership

MIN NO .49512078: EVIDtrN CE FROM MR. LAWY AUR,A F'ORMF"R DIRECTOR
PROC ENT
Mr. Lawy N. Aura former director procurement appeared before the Committee and submitted as
foilows in regards to provision of strategic communication and integrated media campaigl
consultaucy services:
1 That the law provides for negations when the bidders auive to a tie
2 Thal the score were very close and he advised on the statistical tie to provide room for two

more bidders in the negotiations
3 That the letters wlitten for procurement of colocation system to KRA and CMA were done

way before he assumed Office

MIN NO. 496/2018: EVIDRN FROM MS IS TORERET FORMER
DIRECTOR LEGAL
Ms. Praxedes Torerei former dilector procurement appealed before the Committee and submitted
as foliows:
1 The legal department participate during the procurement only during preparation, drafting and

review of contracts.

2 The director legal does not sit in Comrnission meeting and only advice the Cornmission when
her advice is sought in writing

3 No any legal adrrice u,as sought by the plenary or the CEO in regards to procurement

MIN NO.497 18: EVIDENCtr FROM Ms. AH CHEBOSIS F'O R MANAGER
PRO CUREMENT
Ms. Milcah Chebosis former Manager Procurement appeared before the Cornmittee accompanied
by Mr. Nick Onari (Advocate) and submined as follows:

She Joined tire Commission in November 2012 as a Senior Procurement Officer.

On 2nd 4pril, 20 i 5 she was retrospectively appointed as Acting Procurement Managel with effect
fi'om 2nd Septernber,2014. This was after the Procurement Manager; Mr. Benard Nyachio was
deployed to the Directorate of Voter Registration and Electoral Operations as the Manager
Logistics to replace Mr. Geoffrey Lemiso and would be reporting to the Director Voter
Registration and Electorai Operations

In September, 2014 the IEBC made an open National advertisement for 7 positions of Senior
Management staff including the Position of Procurement Manager. In the same advert a new
position of the Managel Warehousing was advertised.

in April 2015 she was designated the Procurement Manager after competitive recruitment,
the position which she holds to date.
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In 2016, the Cornmission advertised twice for the position of the Director Supply Chain
Managemelt after approvai by Plenary to have the Procurement Function upgiaded to a
Directorate level but the recruitment was never conciuded.

In July 2016, the Director of Supply Chain Management Mr. Lari"y Aura was seconded
from the National rreasury upon request by the commission.

In June 2017 the Director Supply Chain Management Mr. Law Aura was deployed back
to the National Treasury.

on 8th June 201 7 she was appointed as Ag. Director Supply Chain Management for a perioci
of six months.

The Commission advertised the position of the Dilector Supply Chain Management on 13tt,
April, 2018. Recruitment has not been concluded.

Her deploymettt ott an acting capacity as the Director Suppiy Chain Managemelt (Ag.
DCSM) was later retrospectiveiy extended to grr, Ju.e, 201g

By the time she was leaving fol compulsory leave as directed by the Ag. CEO and the
Commissionet's her acting tenure had lapsed and therefore was being sent on compulsory
ieave as the Procurement Manager.

The substantive office that she hold at the IEBC to date is MANAGER PROCUREMENT.

The position.of.the Director Suppiy Chain Management is curently vacant as recruitment
was not concluded but Mr. Bernard Nyachio has been appointed ur th. Ag. Director Supply
Chain Management.

The curent IEBC structure identifies the Director Supply Chain Management and not Ag.
Director Supply Chain Management as the Head of tli. Pro.r..*ent function.

Further Clarifications to the KENAO Audit eueries

1.1 Purchase of Kenya Integrated Election Management systems (KTEMS)
1 .1 ' 1 This was a direct procurement. Tire Procurement Unit received a request

fi'om the user depaftment aftel approval by the Accounting Officer.
1'1.2 The Procurement unit was not involved in identification of tL. supplier.(s)

for all Election Technologies acquired under direct procurement as the
vendols had aiready been indicated in the Procurement r.equisitions.

1.1'3 The procurement process of KIEMS was under the tenure oiMr. Lawy Aura
as the Director Supply Chain Management and Substantive Head of the
Procurement Unit.

l'1.4 She was appointed much letter as the Secretary of the Inspection and
Acceptance Committee which she declined due to the following reasons:
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a) The Director Supply chain Management rejected her verbai
professionai advice that due to the complexity olthe contract it was
prudent to set up a contract Implementation committee Team (cIT)
pursuant to Section 151 of the PpADA , 2ol5 rather than an Inspection
and Acceptance Committee.
This was informed by the fact that the commission was not acquiring
gadget but a complete system. Inspection and Acceptance by the
would have been done progressively by the CIT on diffeient milesiones
to ensure complete acquisition of a system that not only fully rnet the
Technical Specifications but had viability when tested on its
perfomance,

b) Although the appointment ietter was dated 7rl, April, 2ol7 itwas only
sent to irer email on ilth Aplil 2017 and she responded conveying her
apologies when she saw it on 12tr' April, zoli while at the Central
Nyanza Regionai office where she had gone to prepare specifications
of the Generai Eiections services having been eirliir assigned by the
Accounting Officer.

c) It was contradictory that appointment lettel had indicated that the
Committee was t'equired to submit the Inspection and Acceptance report
on 1 0tr' Ap'il, 2Ol7 , yet the letter was .*ui.d on 1 1tl, April',2017 . Any
mandates executed on this letter after. 1Oth April, 2017 would have beeir
legarded retrospective contravening Section 69(2) of the ppADA, zol5.

d) Key to note is that by the time she had left the office no goocls had been
deliveled, neither was there ally further comrnunication on the
anticipated delivery of the goods.

e) The pt'ecedence of the previous experience liad been that a member of
the procuretnent unit would be replaced with a colleague to facilitate
progress of work in working committees.

f) However when she came back to the office, she made a follow r-rp with
the mernbers of that appointed committee in her office imrnediateiy
where they also acknowledged having received no further
communication on adjustments of the timelines neither had they
received any documentation for the exercise. They agreed that the
following documents be obtained first;

i. The Procurement Requisition
ii. The Technical specifications (Terms of Refere,ce)
iii. The Blank Tender Document
iv. The Bid document submitted by the supplier
v. The Evaluation or Negotiation reports
vi. The Professional Opinion
vii. Signed Contract

g) She went to request these documents fi.om the Director Supply Chain
Management (DCSM) r&. Aura, who informed her 

-that 
the

Procurement officer Mr. James Kahonga was the only one who knew
where tire documents were. But on inquiry James Kahonga declined to
have any documents as they had been submitted to the DCSM.
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h) she foliowed up with an email and waited for the documents only to
receive a showcause ietter (dated l3tr,April 2017) on tgthApril,2blz
at 12.44pm. She formaily rearnt fi-om the show cause letter that the
goods an'ived on 13th April, ZOll.

In her response to the show cause she however recommended/advised that
tlre Inspection and Acceptance for Tender No. IEBC /3g/20r6-2011: Supply,
Delivery, Installation, Testing, comrnissioning and support of tire Kr;i"
Integrated Elections Management System 6ierrasl to 

^ue 
carr.ied out as

follows;

i) The contract Implementation committee be appointed to
caffy out the inspection pursuant to section 151 0f the
PPADA, 20i5 and Nor the Inspection and Acceptance
committee since the procurement was complex a'd
specialized in natule;

ii) The user department shouid issue a certificate pursuant to
Section 150(3) of the ppADA, 2015

iii) rire commission to seek guidance fiom ppRA on
interpretation of the inspection process for KIEMS being a
complex contract if they didn't agree with her proposai

iv) ati the provisions required for inspection including testilg
of all the equipment in line with the Terms of Reference ani
the sample submitted to asceftain its functionaiity should be
availed

v) Since the dates to submit the report Inspectio* and
Acceptance on the appoi,tme.t letter q10rr, March 2017) was
surpassed by the delivery dated of the equipment (13rr,April,
2017), a fi'esh appointment wourd have- been prudeni to
avoid contravention of the process.
The appointment may consider a co.tract Implementation
Team rather than an Inspection ancl Acceptance committee
due to the complexity of the contract.

vi) However she sougrrt the guidance and advice of the
Accounting officer on the way forward whether to continue
with the Inspection and Acceptance committee as
appointed.

She did not receive any feedback from the show cause to date but was
excluded from the major preceding of the procurement function since the
Director of supply chain Management chose to work directly with other
officers junior to her and sidelined her in the Directorate/departmentai
operations.
she only later got in contact with the documentation for the KIEMS
procurement when she was tasked to engage the vendor lv{/s Safi-an Identity& Security for the provision of election technology support for the fi.esh

1.1.s

i .1.6

t.1.7
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presidentiai election of the KIEMS after Mr
Commission.

La'vqv Aura Ieft the

1.2 Fresh Presidential Election: Contract for Tender No.IEBC/3412017-2018:
provision of election technoiogy support fol the fresh presidential election of the
KIEMS.

L.2.1 Initiation of the procurement
a. DICT requisitioned the engagement of Safran Identity and Security

(SIS) for the Fresh Presidentiai election teclurology suppor.t.

b. There was an existing contract with SIS for the saie of hardware,
services and licenses of software for KIEMS

c. The user department recornmended the use of the existing contract
to provide technology supporl for the FPE

d. The commission had less than 35 days to the FpE date; 26tt'

october, 2017 which couid not be changed as wourd read to a

constitutional crisis
e. There was limited time to use any other procurement rnethod

except Direct Procurement pursuant to Section 103(3(d) of the
PPADA, 2015 under specially perrnitted pursuant to Section 57(i-
2)(a) of the PFMA 2017

f. The National Treasury approved the Commission's for the use of
specially permitted procedure under direct procurement.

7.2.2 Recommendation for award
a. The direct procurement procedure was foiiowed as prescribed in the

PPADA, 2015 as thele was an existing contract whose wananty
period was to expile in March 2018.

b. The Accounting Officer approved the recornmendation of the
Evaluation Committee for the award of the tender for the provision
of Election Teclurology Supporr for FpE of the KIEMS to SIS.

1.3 Supply, Delivery, Implementation and Commissioning of Nefwork Transmission
1'3' 1 The Commission contracted 3 major Mobile Network Operators (MNOs)to

transmit election lesults for a period of 3 years undel a framewolk contract
on an "as and when required" basis

1.3.2 The quantities procured were as per the usel department's requisition
1.3.3 The deliveries were based on the fiamework contract

1.4 Procurement of Data Centre and Bachup Infrastructure (Cloud Services)

1.4.1 The Procurement Unit sought approval to use Dilect Procurement based on
the justifications provided by the user depafiment.
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1.5 Purchase of oracre Database and security sorution

1'5'1 The Evaluation Comrnittee for the Supply, Delivery, Installation, Testing.
Commissioning and Support of KIEMS hacl noted that Oracle License is a
standard product of the Oracie Cornpany. The Evaluation report indicated
tirat the evaluation criterion was not clear anci thus the itern was rlever
evaiuated. The Cornrnittee recomrnended that the Oracle Licenses be re-
tendered as it was a new requirement tirat was not part of the or.iginal open
tender. number IEBC|32/20 t 6_2017

1 .5.2 The P,ocurement Unit was not privy on how the vendor was identified bur
the lequisition fiom the user department had indicated that the Licenses be
acquired di.ectly from olacle Technology Systems Kenya Limited.
The Implementation of all ICT contlacts lested with the user departmept
pursuant to Section 150(3) of the ppADA, 20i5 and this was brought to the
attention of tire user depaftment
The separation/segregation of ICT services on the basis of security denied
the commissio, the Total cost of ownership and economies of scale thus
stand alone contracts that were meant to be integrated.

1.5.3

1'6 Procurement of Co-location Services for Data Centre and Disaster Recovery Site
1'6' 1 The Procurement Manager was not invoived in the procurement of the Co-

location services and is not able to remember the procurement preceding to
offer clarifications

1'7 Supply and Delivery of Ballot Papers for Elections, Statutory Declaration Forrns
and the Register of Voters

1.4.2

1.4.3

t.4.4

1.4.5

1.4.6

r.5.4

The technical specifications were prepared by the user department. The
initial effort by the Procurement Unit to have an inclusive specificatioi.i
committee for giobal information was not supported.
The Implementation of alr ICT contracts rested with the user department
pursuant to section 150(3) of the ppADA, 2015 and this was brought to the
attention of the user department.
Procurement Unit was not privy to the termination of the IBM contract
The aspect validating the termination process of a contract is not providerl
for in the public procurement procedule
The user depar-tment pu,suant to Section 150(3) provided imprernentatio,
reports for purposes of ascertaining delivery of goods and services

The documents being requested for are available in the cornmission
Payment was made tluougii Letter of credit that was maraged by the
finance function and part of tire payrnent was through RTGS

1.7 .1

1.7.2

8



They should issue a credit note to cancel the overpayment

i.8 Supply and Delivery of Ballot Boxes for General Elections
1.8.1 There was no change of contract price since the FPE procurement was a

separate tendering process with different technical specifications,
requisition, tender number, procurement method and contract number.

1.8.2 Duling the open Tender M/s Belgon Engineering was the only technicaliy
successful firm.

1.8.3 The contract fol the I(ES. 1,850 was through open tender for the Generai
Elections which was adveftised in September,2016 and awarded in January.
2017 seven months to the Genelal Eiections for the supply of 60 litre
transparent ballot boxes with white lids

1.8.4 The proposal for KES. 2,250 had two options:
a) the counter offer to introduce 451itre ballot boxes that did not meet the

technical specifications. The suppliel had proposed to manufacture the 45itr ancl
60ltr boxes concurrently to rneet timelines.

b) the supplier producing sorne of the ballot boxes locally based on the production
capacity of one mould and others in China but the Commission meets the fi.eight
chalges.

This tender was canceiied as the 45ltr capacity was not within the range of the
dimensions for the specifications of the ballot boxes. The Commission i1 all its
tenders had applied the strategy of Total Cost of Ownership and. didn't not fiprl
it prudent getting involved in the aspects of delivery during acquisition oi'
election materials as an effofi of rnitigating risks.
The proposal was therefore not accepted by the Commission. This offer was
rejected by the Commission for reasons of standardization and risk mitigation.

1.8.5 The Supplier had agreed to start mobilization for production immediately
he receives the notification of award.

1.8.6 The KES. 2,500 price was for the supply and delively of 60 litr-e
transparent ballot boxes with charcoal grey lids whereby the supplier had
informed the following;

a) Procurement of an additionai mould to be air. Iifted;
b) Procnrement of additional mateliais which some would be airiifted;
c) Overtirne working h.ours for factor.y staff
I'8.7 The indecisiveness or rather delayed decision making was due to the

concerned obligation of the Ploject team and the Commission in ter-ms of
deciding the Technical Specifications of the Ballot Box for FPE

1.8.8 The Commission had procured ballot boxes at KES. 2500 in 2013 General
Elections

1naI.l.)

)
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1.9 Supply and Delivery of Badges
1'9'1 The function of logistics in the commission is designated under tht

Directorate of voter Registration and Electoral Operations previously heid
by Mr.' Geoffrey Lemiso, upon which after he left the Commission Mr.
Benard Nyachieo was transferred from his position as the procurement
Manager to the warehouse and Logistics Manager a position he
substantively still holds to date.

1 '9 '2 The documents for all non-strategic General Election Materiais had beer,
prepared with a provision to have the lespective suppliers distribute the
materials to the Comrnission's 17 regionai warehouses after inspection ar,rl
acceptance at the Main'walehouse. This was supposed to have been catereci
for.in the cost furice) of the item

l'9'3 The distribution list was also part of the tender document and was ,ot o,11,
shared by the user departntent, but also to the inspection and Acceptance
committee and the wa,ehouse and Logistics Manager.

1'9'4 The signed eontract also indicated the point of delivery in the speciaii
conditions of the contract

1'9'5 Due to the massive number quantities, the inspection of the badges just like
for all othel materials was done thlough sampling and the suppiier cleareci
for distribution to the regionai warehouses

1'9 '6 The action of the warehouse Manager erroneously receiving parl of the
badges (the 550,38i badges and not the second delivery orlti,gll) cannot
be inadvertently be considered as a faih.ue on the procurement unit since the
warehouse Manager doubles up as the Logistics Manager whose core
function was NoT only attending to stores receipts but also manage
distribution of the materials. For this reason it defeats logic on the failure to
separate the materials to be directly delivered by the supplier fi.om those
that were to be delivered by the Commission under the confi.acted M/s
Postal Corporation of Kenya.

1'9'7 The Manager warehouse and Logistics worked closely with the Inspectiorr
and Acceptance comarittee, the L|NDP consultant and the user deparlment,
having been shared the list of all materials and nothing would have stopped
the v/arehouse Manager and Logistics Manager to ascefiain and sour.ce for
any information before making hasty errors.

1'9'8 In view of the above the Proculement Unit was iirnited inpreve,ting the
anomaly hereby realized

l '9 '9 The Procurement Unit was not awale that the badges had been received in
the Main Warehouse

i'9'10 She is not aware of the purported writing to the Suppiier.in June 20Ig

t
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1'9'11 l4/hen was the telephone call mctde by the l4/arehouse and logi.tr.r,.
Manager?????? Her understanding as ct Procurentent professional c,),,,!'
for all procurement matters to be communicated through written becr.tu,,.
thts ar:e Ftnancial Management issues and cannot be casually treated o.
alleged by the warehouse and Logisttcs Manager. If for sure the ntati;..
would have been brought to her attentiotx she would have insisted. tlof i:put tn written and nothing would have stopped her from infornting cir,,;
advising managem_ent to seek a remedy. 

r l

1.10 Supply of Gas Lamp Mantles

1'10'1 She was not able to remember this procurement. Given the opportunity tc;
access the documents she wili be able to give her view and 

"turiryaccor.dingly

1,11 Supply and Delivery of Securify Seals

a) Procurement of Security Seals from M/s Far East Connection Limited
1' 11' 1 The c^ornmission had signed a contract through open Tender with M/s Faj.East comection Lirnited fol the sr-rppiy ura d.liu"ry Three Million si.rHundred and Ninefy Six (3,696,000j Sl"r.ity Seals.L'lL'2 The commission had made its need assessm.ent based on For.ty l-oi:rThousand (44,00-o) projected polling stations and a contingency of 5yo. -lh:..

actual number ofpolling station,rur 40,883 and therefore the Two MiUior:.Five Hundred and ieventy Five, Six Hundred and i*";o "'-:,
Nine(2,575,629:( (40883 poliing stations X 6 ballot boxes X l0 seals) -r(5% of the total seals) ).

1' 1 1'3 The supplier. made a partial deiivery of Two Million, one Thousand SixHundred seals (2- 000i, 600) resultlng to a deficit orr."urltiseals for the2017 General Elections.
1 '11'4 The Ivlanager v/arehouse & Logistics in a Memo dated 5th January, 201garrdreceived o Sth January,2olg noilfiea the Procuiernent unit on the a"iireryof the balance of 1,694,400 seals to tlte W*"ir*.".
1'11'5 The procurement unit sought the variou, .tun"utions from the ManagerWarehouse & Logistics vide a Memo dated grir;;ary ,z0lg.1.1i.6 The Manager warehouse & Logistics had not provided the soughrclarification for an informed management decision on inspection aii,_1acceptance.
1'11.7 The delivery.notes, invoices, inspection report and Si3 for the sealssuppiied by M/s Far East had not been submitied to the procurement unitby the Manager walehouse and rogisti* roipro".ssing payment.

1 ' 1 1 '8 In view of the above the Procurement Unit iniormed the office of the Dcss(Ag. CEo).

'!'j



b) Procurement of securify seals from M/s Ramaas Limited

i

i'i1'9 F9ll-oylng the partial delivery of Security seals, the user deparrment {DYREo) requisitioned for the procurement of secur.ity r.urr iJ;;;t;;,.
deficit resulting from the partial delivery made by M/s Far East connectioi
Limited

I ' 1 1' 10The user depaftment informed that there was an urgent need fc,rapproximately 500,000 security seals required for the"20l7 Crrr"*Elections
1'11'11The commission sought approval from the National Treasury to *sr.specially permitted procedure
f i 1' 12The National Treasury did not responded immediately. There were less thatFour days to the 8tl' August, ioll General Eleetions. The seals wer.required to be distributed. within all the 290 constituencies in countryf i1'13The Procurement Unit made several efforls to source for alternativr

suppiiers through email and telephone conversation for purposes rJr
engaging them for the proculement process within the limited time. Thii;entailed even contacting suppliels of other electoral materials and seekir;-
assistance fiom other triectoral Management Bodies like South Afi.iCi,Electolal Commission. iWs Ramaa. *-u, identified ur u"i"g ufrf"^,. rrr;:"
had the off_the shelf rnetal security seals 

-'- -----D

1'11'14The Pr-ocurement Unit therefore engaged M/s Ramaas Ltd tluough ciirecrplocurement method as. the only viabie option under Section We) @)-olPPAD Act2015, since the rninimum time fol open Tendering and restrictei
method was not practicai to tneet the set clate for the GeneraiElections.

1'11'15The National Treasury however in their response dated T,liAugust, 2.l.iis
had recommended the use of an alternative procurement method pr.escr.ibeq.
under Section 92 of the PPADA,2015 and more so retrospective appr.ovali
pursuant to Section 69(1)(2) and (3).

1. i i.l6Section r03(z) (b) of ppAD l,ct'zots appried by the commissio'r. ,,......
or tltere is an urgent needfor goods, *ii't t or iervtces and tlte 

"rgogtnr!in tendering proceedtngs or any other method of procttrentent wot;tiitlterefore be impractical, provirle that the ctrcumstinies giving rtse to ilti
urgency were neitlterforeseeable by the procuring enttty-no, ih, result oJdilatory contact on its port,,

1 ' 1 1' 17The failure by M/s FaiEast_Limited to supply fuily the required seais wa-"not foreseeable nor due to the dilatory coniact of the Commission but the
need realized then was urgent.

c) The Price of KES. 49.00 per seal

1' 1 1' 18The specifications for the initial ordel made tluough open tender was forcustomized plastic seals that required manufacturiig prio. ,. ifr. ,*rrr.This are not off_the shelve seals.
I ' 1 i ' l9Due to the limited time the Commission had no alternative but to acquireoff-tlie shelve seals that are regularly used and readily available. The user



depafiment therefore changed the specifications from plastic to wire seat-:(metal) that ar-e readiiy available.
1'11'20Therefore there was no loss of KES. 21,850,000 as the specifications *er..varied.

d) Excess procurement of 500,000 Security seals

1 .1 1.21The clarificati on on uantities is as shown in the table belo

)j

1.ll.22Alrhough the user department in their Memo dated 2nd August,2ol,1requested for procurement of 1,600,000 seals based on thJprojecteiiquantities only 500,000 were procured based on the actual requirernent the(f i1'23There was neither excess pro.ur.*.nt of 500,000 seals nor ross of KESi24,500,000
1'11'24Theplices a:rd delivery times offered fi'om bidders contacted are as ,i,o*i,0etow:

l'i l': i

r

6,,':1.;i,.-' I I

S/
No

Item Description
Quantity

I Contract ected ties a
J 69 000

2 Delivered
001 0

1 Deficit on contract
1 694 400

Actual it stationsuirement for 40 883 2 575 629
Deficit on s74 029

4 Additional order s00 000
5 Total Seal Procured 2 s01 600

S/

No
Supplier Seal Type Lead

Time
Delivery
Date

Qtv Unit
Price
(KES)

1 Precise Industrial Plastic Green 6

days
8/8/2018 500,000 Didn't

quote
2 Intergrity Control

Systems (Pty)Ltd
- South Africa

lastic with metai
rnsert (Blue and
yeilow)

P i0
weeks

Mid
October,
2017
JKIA

500,000 22.78

Plastic Green 16

days
1918t2017
JKIA

500,000 37.94
3 Ernptor

International (HK)
Ltd-Chiua assortedPlastic

colours

a
J

days
6/8/2018
JKIA

500,000 3 8.50

4. Ramaas Ltd Assorted plastic
with metal inseft

I day 4/8/2018
To regional
warehouses

500,000 49

1:

1tt :

f
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1.72 Procurement of Transport Services
.i._,00.0C

I '12'l The Counties were clustered into regions where the Suppiy Chain Assistant
is stationed and opening and Evaluation of the bids was carried out at thu-.--
same location, where they were accommodated.

1.13 Failure to Provide performance securify

1 ' 13 ' 1 Contlact preparation and signing in the Commission is the responsibility of
the Directorate of Legal and Pubiic Affairs and the Accountini officer, the
Procurement Unit is only required to provide the bid documents, Evaluation
report and the copy professional Opinion.

r '13 '2 The Procut'ement Unit incorporates the plovision of performance security'.
asprovidedinthestandardtend'erdocumentusedforsourcingbids.

1' 13 '3 Management may need to incorporate the Procurement Unit in the process
of contract preparation in future

1.14 General Overview of the Audit report
I '14'1 The compulsory leave denied me the opportunity to participate to the audi1:--,----.

quer:y responses considering that I bear a wide range of not only institutional "'o' ,-...
memory but the technical capability in the conceptuaiization or r,;'t'ice(.Kr
procurement function at the IEBC. Her responsibility as the Manager"-- " -Procurement and the period I have worked at the Commission,s critical
department in the complete electoral cycle could not have been -.r .. r..; r.,
underestimated in participating in the audit process.

1'14'2 The standard plofessional and objective approach would have been
consultation with all the key players in the Commission's procurement::-:=.-,
function to reflect a corporate comprehensive response that would guide the 'r' 

i''l I 'i'-

esteemed Parliamentary Committee that iooked forward. for correct and . ;--^-- -

truthful information for a constructive recommendation and way forward. 
: :'l'rrr' i

l '14'3 She is looking folwald to forming a team with her colleagues in all matters , ,,ir,,.ii:
that will require hel attention once the vetting process is conclud.ed, because
I believe that the management of the 2017 General Elections and thereafter_
the Fresh Presidentiar erections had good intent and benevolence.

i'rcar i<: i- '
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2 The IEBC Procuremeut Structure

2.1 The current structure of the IEBC procurement Function
a

I

COLPNTY
PROCUREMENT
.FTTNCTIONS

DCEO Operations

Officer

t ?,5a'

Stores clerks

Support ServicesDCEO

D

SERVI
RT

OTHER
DCSM

OTHER
oppnkuoN
OnrdroRATES
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2.2 Proposed Idear suppry chain Management IEBC structure

REGIONAL SUPPLY

CHAIN MGT OFFICER

2.3 Manager Warehouse and Logistics
1'1'1 Although Mr. Benard Nyachieo is refeued to as the Manager war.ehouse

and Logistics{MW&L) it's not clear whether t","port, t'o trr. DirectorSupply Chain Management.
l'l'2 During the period under.which she- was Ag. DCSM she neither approved

his reave nor appraised him. They arways #orked as co_departments.f i'3 In the period under which the Commission developed ir. f.rfo.**.,appraisal tool he declined to belong to the Directoiate oi sippry chai,vtanagement.

CEO

DCS-SS

DIRECTOR S.C.M

PROC OFFICER

PROC ASST

PROC CLERK

PROC MANAGER C.E.M WHS&LGSTC MGR

SNR PROC OFCR SNR WHS OFFCER

WHS OFFICER

STORE CLERK

SUPPORT STAFF

'-: : .li-',
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1 ' 1'4 Although he is designated as the Manager Warehouse and Logistics in thel
comrnission's structure there is no such position, what exist, i, Munug.,'
Logistics since the Manager warehouse pisition was never filled.

1'2 The period slle has worked at tl're commission had been characterized with diffrculty
moments that arose due to her professional approach in handling matters ;r;.*;;ii '3 The core mandate of any procurement profesiional not only Iiesfn acquisition of goocis
and selvices but mole cl'itical in rnaking sure that this is done within the provisiop ofthe legal fi'arnework established under the public pl.ocurement plocedure.l'4After the 2013 General election and the whole experience encountered in thr:procurement function called for strict adherence to the iublic procurement processes.
This was at many times looked at as rigidity and bureau"racy f.uai"g to the belief thatcompliance to the procurement law wai difficutt.

1'5 The key allegation was deiays arising from following the process and management
seemed to belief this nauative.

1'6 At one point a UNDP cousultant had been deployed to the procurement ulit but the'faiied to wolk together and he had to go u. he didn't beiieve onty ii'iir"";.,blt;
Proc::retnent laws but didn't have knowlJdge of the Procurement law and regulations.This led to a iot of difference in opinion *-d procedure most of the time as he alwaysadvocated for intelnational plactices rather other than Kenyan procurelnent laws1'7 Wlren they began prepalation for the 2017 Gener:al Election, uft., the developrnent andapproval of the Multi-Year Procurement Plans -2016/2017-2017-201g, she insisted orithe appointment of Specification Cornmittees that incorporated other public entities foist-tpport of complehensive specifications that entailed Total Cost of Owner.ship to avoid

. ^ !-us**nted procurements that wer.e not oniy costiy b*t inefficient.
1'8 She had advised training on procurement processes for commission staff and theapproach of Framewolk contracts on "as and when reqr.riled "basis for major electiongoods and services to avoid leactive procurements
i'9The situation got worse with Management when she proposed the invitation of ITofficials frorn the Ministrv of ICT, P; JCT Autholity fliral and the i.nyu Bureau ofStandards after she had received the initial ,.quiritions for the procurement of ICTitems.
1' 10 The DCSS Mr' Marjan H. Marjan her immediate supei'visor disregarded her advice

and action but when he had got. io Naivasha for a certain workshop she managed toget the approvals fi'om the Accounting officer - Mr. Ezra chiloba.
1' 1 i They oniy got officers from lcra at the stafi and when they looked at thespecifications they found out that the specifications had identified a certain model andtherefore iacked the universal outlook that would promote competition. There wasslight argument between the team leader and Mr. Ma4an. The icTA staff left theprocess in protest.
I 1? - During this period there was a bitter relationship between her and the DCSS Mr.

\aarjg u'hereby most of the time she would nna airncult workin! *in him andtherefore sought the intervention of the Acconnting officer. srr" Ipfii.d for two
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weeks annual leave but instead she was sent on 30 days compuisory leave withour
reasons

1' 13- She objected the compulsory leave and sought the intervention of the
commissioner Mohamed Aiawi in charge of Procurement and Finance and when hedidn't seem to assist she called the Chairman Justice and Legal Comrnittee Chair whointelvened and she was verbally recalled back by the CEo. She has never leceived
expianation for the compulsory leave to date.

l '14 It never took long before the Dilector of Supply Chain Management was secondetjfrom the National Treasury. She handed over tt "him 
and shortly after he settled hechose to work directly with her juniors alienating her from processes. He disregardeci

Xll *l "nempts 
to make contribution towarcls tire operaiions of the procuremenr

rur1ct10n

1' 15 She was given a show cause later on ailegations that were not true which when shesought the intervention of Commissioner Kulgat who was in charge of procuremenr
and Commissioner Boya Molu in charge of-the Huma:r Recourse the Accountingofficer said he was misled by the DCS SS Mr'. Marjan and the DCSM Mr. Aura.

1' 16 Several tirnes DCS SS Mr' Mdan had instituted audits on false allegations but theaudit reporls didn,t find her cuipable or.liable.
1'17 She always believed that sticking to procedure led to the difficult workingenvilonment at the Commission.
1 18- The management of the stores had huddies of the designated warehouse andLogistics Manager's decision not to report to her but cho"osing to report to theDirectorate of Voter Registration.
1'19 When she took ovel the Directorate of Supply Chain Management on 14th June,2.077 as the Ag. DCSM there was so much pr"rrrr. and reactivE profo*t, based onthe state of affairs and last minute preparation fol the General ptection. g.l.r"i,tr ,h;negative impression created with the-long aiienation from the department functionswith the severai pending issues that called fol her attention to make them right wasstressful considering that some of the staff and management were looking at rne as an"outsider".
1'20 Duling the Fresh Presidential procurement the Commission had constituted aProject Team headed by the DCS ssMJ. Marjan reporting to plenary. The tearn gaveunprofessional and vei'bal directives which leaa to delayed decision rnaking as nrosttime q'as wasted in meetings to persuade thern to comply with the p.o..,r.r.nt laws.The team as constituted is not defined in the p.",,.r-.nt law and thereforeresponsibiiity and accountability gaps were eminent.

2 Direct Procurement at the IEBC

2'l rhe iEBC was prepared that the country wouid be holding the General Election onAugust 8,2017. As per the Elections operations Plan, the Commission was a ,..rr.reputable firms with capacity to supplyilectoral goods and services as early as2016.Given the unpredictable natute of iiections beyold the Generai Election, fi.ameworkcontracts were deemed suitable.
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2'21'he phenomenon of Direct Plocurement at the IEBC was occasioned by two
incidences;

i ' The Commission encountered legal challenges in the procurement
process. These Iead to reduction in the time to the periods to the
General Election making it difficurt to identify supplier. for some key
items using open tender method. Limited time to the General Elections
made these procurernents really urgent in consideration that some of
these items wele major for a credible fi.ee and fair election.
The General Election in Kenya is a constitutional requirement. The
process of procurement of goods and services for electlons should be
timely. if delayed due to external interventions it becomes an urgent
need which if not met may lead an election that is not be cr.edible. The
2077 Generai Eiections wourd have been an imminent ttu.eat to public
welfare, safety and damage to p'operty if the goods and services were
not procured. The 8rr'Angust, 2ol7 General Election date was ultimate
and could not be changed.
There was limited time left to the gtl, August, 2017 sucir that engagingin tendering proceedings or other procurement methods would be
impracticable.
Dilect procurernent therefole was the only option in the ppADA,20l5
tlrat met the circumstances of the commiision as prescribed in section
103(2) (b) of the PPADA,20tS

2' Changes in some .Commission policies directly affected timely
procurement like revisi.on of some specifications and proposals on new
acquisitions. The constitution of the new commission^six months to the
General Elections to some extend caused the need for direct
procurement as some of these decisions were being made at the taii end,

3 ' Failure by some suppliers to cleliver on time resulted to seeking
altemative suppliers to mitigate the deficit in materials and services
required.

4' Pre-existing contracts - there some ongoing contracts or goods
previously acquired from some suppiiers thal weie used as justifications
for direct ploculement for purpoies of compatibility or staldard izatron
as provided inSectton 103(2)(d) of the ppADA,20lS

2'3 The Fresh Presidentiai Election had been r.ir.art.a to happen within 60 days after rheSupreme Court's ruling of the nullification of the GeneLal Election,s presidential
results,

The 60 days inch-rded all the other electoral activities like planning, budgetaryapproval and procurement planning.
No procurement can be initiated witrrout budgetary approval.
The procurernent of services and goods for thls election ther.efore resulted to directprocurement due to
1' Pre-existing contracts and buying additional materials and services from theprevious suppliers for purposes of standardization and compatibiiity, This wasa repeat election and therefore the understanding of the need to hold factors

L9
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constant to get simiiar $oods and services henie direct procurement iursuant toSection 103(4kt) of tie ppADA,20ts
2' section 103(2)(b) iltt t PPADA,2015 wasarso applicable occasioned by a,urur::,:::l 

:on:iglring the mood in the country. Failure to procure goodsand services would have made the situation worse leading to the threat to lifeand destruction ofproperty. 
7'v'ow rwaLt,rB !u ui

The Commissioners a in procu.l*int

3'1 The commission's policy decisions were made in plenary. It would be difficult.to
ffTffi::t 

their role 1n p't.*.*ent unless one sat i, pt"nu.y o, u.."*.a the prenary

3'2lmpiementation of procurement policies was however under the approval of theAccounting officer with the support of the Dcss under which the Directorate ofSupply chain Management fail. ,' ^. 
svuu urr'uYr wntcn me 

.,3'3 The approval and directions to the Directorate of Supply chain Management camefi'om the Accounting officer and the DCS ss *rro^i,irrruct with plenary clirectly.

N 9 1

N

M. Michael Kair-u
persons:

i Mr. Antony Kirono
2 Mr. paul Musop
3 Mr. KaizaM.
Ald submitted as follows

INU

managing director Bergon Engineering compa,y appear.ed before the folrowing

- Advocate
- Employee
- Employee

1

2

3

That tiine frame given by the IEBC was i,aclequate to suppry such an amountAfter persiste'ce call from the commission he bor:'owed a mould fi.om a local plasticmanufacturer and modified it to fit the commission,s specification
Due to short notice, he had to procure materials locally of which was more expensive

Plenar1y

when asked whethe, his award to contlact was influence, Mr. Kairu refuted the ciaims

There being other br-rsiness, the sitting was adjourned at Fifteen Minutes past Six O,clock

Date... S:.t .....,h.11(Chairperson)
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MINUTES OF THE 724TH SITTING OF TIIE PUBLIC ACCOU]*{TS CO}T]!1ITTET]
HELD oN TUESDAy arH DECEMBER 20i8 IN cOMMITTEE RooM 9. I\{dIN
PARLIfuMENT BUILDING, AT I(].OO AN{

PRESENT

1. The Hon. James Opiyo Wandayi. 1r@

2. The Hon. Jessica Nduku Kiko \4balu, MP
3. The Hon. Junet lvlohammed Nuh, VP
4. The Hon. \4aj. (Rtd) (Dr.) Eseli Similu, MP
5, The Hon. Tom J. F. Kajwairg, MP

6. The Hoir. Peter Francis Masara, MP
7. The Hon. Daniel Kipkogei Rono, It4P

APOLOGtrES
1. The Hon. Florence Mwikali Mutua, MP
2. The Hon. Christopher Doys Nakuleu. MP
3. The Hon, Matirias N),amabe Robi, MP
4. The Hon. Patick Makau King'ol4 MP
5. The Hon. Samson Ndindi Nyoro, MP
6. The Hon. Francis Kuria Kimani, MP
7. The Hon. (Dr.) Otiende Amollo, MP
8. The Hon. James Gichuhi Mwangi, MP
9. The Hon. Qalicha Gufu Wario, MP
10. The Hon. Michael l\4wangi Muchira, MP
1i. The Hon. Michaei Thoyah Kingi, ItzF

12. The Hon. Gideon Koske Kimutai, MP

ATTENDANCE
National Assemblv

1. Mr. Oscar Namuianda
2. it4r. Nebert kai Lomechu
3. itlr. Salat Abdi
4. Mr. Lepen OIe Sein

Office of the Auditor General
]. Justin Rucha

National Treasurv
i. Rev. Kimathi Kwiriga

Chairman

Vice- Chairperson

Principal Clerl< Assistant II
Cierk Assistant III
Senior Sergeant At Arrns
L:tern

Manager, Pariiamentary Liaison Offi ce

I

Accountant



,'.tIN No. 500/2018: PRE,T,IMTNARIES

,.lie Chairperson calied the meeting to order at Thirteen Minr-rtes past Ten O'clock follou'ed b), a

,';ord of prayer and introductions.

.-':c''irfirrnation of the Minutes of the previous sittings were defered to the next meeting and

,nerefole no matter arose

i:{Iirl NO.502/2018: EVIDENCE F''ROM SCANAD KENYA LII\{ITED
.vIr. Sandeep Madan CEO Scanad Company appeared before the follorving percons:

1. Mr. B. Donaid - KTK Advocates

2. Mr. Tony Njuguna - Creative Director

3. Ms. Laura Kerubo - I(TK Advocate

4. Mr. Solomon Mahinja -Publi Relation

5. Mr. Francis Karuga -Digital

l,;r.ci submitted as follows
1. The Company participated in the advertised tender for provision of the Strategic

Commurication and Integrated media Campaign Consultancy Services by the IEBC for
12 months

2. IEBC called for a negotiation meeting on May 12, 2Al7 arguing that the amount

764,393,224 was way above its budgetary allocation
j. The Company adjusted costs based on the same scope and re-submitted its revised

financial pro€es on Mav 12- 2017 .

4. IEBC urra #utiflgn.a u Cort u.t ltiy 27, 2017 prtced 350 Million Ksh (Including

vAT)
-i. The Company produced the foliowing listed Multimedia Content

L 4 pre- election Television Commercials- 60 Seconds Each

il. I main Television Commerciai with Chulchill- 13 Minutes with 60 Seconds Edits

m. 5 Radio Ads up to 45 Seconds in English and Swahili including Translations in

Vernacular languages

IV. 13 Teievision program Episodes of 10 minutes each dubbed'Ndani ya debe'

V. 7 prints Ads in multiple sizes

VI. All digital content was edited, reformatted and specified in various sizes for sociai

Platforms and each influencer
ViI. already existing animations were re- edited and reformatted

VIII. the Company produced a fuli and transparent report on media spend monitored

?
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and endoi'sed by an lndependent third party Compal,v. A iv4edia spenci

recorrciiiation \r,as underlaken and a residual balance of KES 17,431,999 (includirrg

VAT) rvere found and the same Comrnunicated to IEBC
the Compa-ny was paid initial arnount of KES i05 Millioir paid at the inception in Li:re

with the conciition set in contract, the company has not been paid the balances of KES
6

217,249, 755

PIenary
1. From tiie tend.er documents, the contract pericd was 1tt may,2A17 to 30th April 20i8.

However the contract was awarded on27'h Juhr. 2018 to 26th Jui1,, 2918 three months

way back,

2. The delayed in exculsion of Contract was occasioned by many court cases filed by

cornpetitors

3. Voters messages was disseminated before the elections and Public relations After the

Election
4. Two reports were funrished to the Commission; one in the middle and the remaining one

at the conclusion works

5. The Company had declared a residual balance of Ksh 21 1 Million and was instructed by
the Commission to utilise the same on the Public Relation services

N{IN NO.503/201B: ANY OTIIER BUSINESS

There being no other business, the sitting was adjourned at Twentv Minutes past One O'clock

Signed Date...(. :. .!.... [. ?...
(Chairperson)



]\{INUTES OF THE 12fH SITTING OF TIIE PUBLIC ACCOLTNTS COMMITTEE
IMLD ON THURSDAY 6TH DECEMBER 2018 IN COMMITTEE ROOM 9, hlIA[N
PARLIAMENT BTIILDING, AT IO.OO AM

PRESENT

1. The Hon. James Opiyo Wandayi, MP
Z. The Hon. Jessica Nduku Kiko Mbalu,l\ff
3. The Hon. Maj. @td) pr.) Eseli Simiyu, MP

4. The Hon. Tom J. F. Kajwang, MP

5. The Hon. Qalicha Gufu Wario, MP

6. The Hon. Michael Mwangi Muchir'4 MP

7. The Hon. Peter Francis Masara" MP
8. The Hon. Michael Thoyah Kingi, MP

9. The Hon. Gideon Koske Kimutai, MP

10. The Hon. Daniel Kipkogei Rono, MP

APOI,OGIES
1. The Hon. Jruret Mohammed Nuh, MP

2. The Hon. Florence M\Mikali Mutu4 MP

3. The Hon. Christopher Doye Nakuleu, MP

4. The Hon. Mathias Nyamabe Robi, MP

5. The Hon. Patrick Makau King'ol4 MP

6. The Hon. SamsonNdindi Nyoro, MP

7. The Hon. Francis Kuria Kimani, MP

8. The Hon. (Dr.) Otiende Amollo, MP

9. The Hon. James Gichuhi Mwangi, MP

ATTENDANCE
National Assemblv

1. Mr. Oscar Namulanda

2. Mr. Nebert Ikai Lomechu

3. Mr. Salat Abdi
4. Mr. Lepen Ole Sein

Principal Clerk Assistant II
Clerk Assistant iII
Senior Sergeant At Arms

lntern

Chairman
Vice- Chairperson

MIN No. 504/2018: PRELIMINARIES
The Chairperson called the meeting to order at Twenty nine \diptfies past Ten O'clock followed
by a word of prayer and intoductions.
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MIN No. 505/2018: CONFIRMATION OF il{INUTES

The Minutes of the 1 10 sitting held on October 30, 2A18 were confinled as true deliberation of
that sitting and signed by the Chairperson having been Confirmed by Hon Jessicah lt4balu Kiko,
MP and Seconded by Hon Tom J. Kajwang, MP

The Minutes of the 11 1 sitting held on October 30,2018 were confirmed as true deliberation of
that sitting and signed by the Chairperson having been Confirrred by Hon Tom J. Kajwang, MP

and Seconded by Hon David Eseli Simiyl MP

The Minutes of the 119 sitting held November 26,2018 at 10am were confirmed as true

deliberation of that sitting and signed by the Chairperson having been Confirmed by Hon

Jessicah Mbaiu Kiko, MP and Seconded by Hon. Michael Thoyah Kingi, MP

The Minutes of the 120 sitting held November 26, 2018 at 2.30pm were confirmed as true

deliberation of that sitting and signed by the Chairperson having been Confirmed by Hon
Jessicair Mbalu Kiko, MP and Seconded by Hon. Michael Thoyah Kingi, MP

The Minutes of tire 12i sitting held on November 27,2018 were confirmed as true deliberation
of that sitting and signed by the Chairperson having been Confirmed by Hon Daniel Rono, MP
and Seconded by Hon Gideon Koske, MP

The Minutes of the I22 siltrng held on November 29,2078 were confirmed as true deliberation
of that sitting and signed by the Chairperson having been Confirmed by Hon Gideon Koske, MP
and Seconded by Hon. Michael Thoyah Kingi, MP

The Minutes of the 123 sitting held on December 3,2078 were confirmed as tme deliberation of
that sitting and signed by the Chairperson having been Confirmed by Hon Tom J. Kajwang, MP
and Seconded by Hon David Eseli Simiyu, MP

MIN NO.506/2018: ANY OTIIER BUSINESS
The Chairperson informed the meeting of a letter by the Chairperson IEBC. The Chairperson
IEBC alluded that he has been unfairly represented by former staffs and commissioners who
appeared before the committee at various times. He further requested to be provided with right of
reply.

The Committee resolved that the Chairperson IEBC provides a written submission to the

Committee on all issues adversely misrepresented by other witnesses on or Tuesday, February
12,2019



The sitting was adjourned at Fifteen Minutes past Eleven O'clock

Sigued Date.... ....

(Chat'person)



MINUTES OF TI.IE 726TH SITTING OF TI.IE PUBLIC ACCOUNTS
CoMMITTEE HELD oN MoNDAy 28rt' JANUARY, 2019 IN COMMITTEE
ROOM 9 AT 10:30 PM.

a

PRESENT
1. Tire Hon.

2. The Hon.

3. The Hon.

4. The Hon.

5. The Hon.

6. The I-lon.

7. The FIon.

8. The FIon.

9. The FIon,

James Opiyo Wandayi, MP
Junet Mohammed Nuh, MP
Tom J.F Kajwang, MP
Florerrce Mwikali Mutna, MP
Patrick \4akau King'ola, MP
Michael Mi,vangi Mr,rcirira, MP

Peter Francis Masara, MP
James Gichuhi Mwangi, MP
Michael Thoyah Kingi, MP

Jessica Nduku I(ko Mbalu, MP
Maj. (Rtd) (Dr.) Eseli Simiyu, MP
Mathias Nyamabe Robi, MP
(Dr.) Otiende Amollo, MP
Cirristopher Doye Nakuler.r, MP
Samson Ndindi N),oro, MP
Francis Kr,rria I(imani, MP
Daniel Kipkogei Rono, MP

Qalicha Gufu Wario, MP

Gideon Koske Kirnutai, MP

Chairman

Vice- Chairperson

Legal Corursel II
Research Officer iII
Ar-rdio Officer

Palliarnentary Liaison Offi cer

APOLOGItrS

I

1. The Hon.
2. The Hon.

3. The Hon.
4. The Hon.
5. The Hon.
6. The Hon.
7. The Hon.

8. The FIon.

9. Tire Hon.

i 0. The Hon.

IN ATTENDANCE
National Assembly

1. Mr. Sidney Okumu Lugaga

2. Ms. Caroline Njue
3. Mr. Stephen N1'61[p11

Office of the Auditor General
1. Mr'. Justin M. Rucha
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National Treas II I'V

1. Rev. Kirnathi Kwiriga Parliamentary Liaison Officer

MIN N0.507/2018 : PRELIMINARIES
The Ciiailman called the meeting to ordel at 10:30 am followed by a word of prayer and

introdnctions.

MIN NO. s09l20t8: EVIDENCE: IBM EASTERN CA LIMITED
The Annronriation Accounts. Other Public Accounts nnd the Accounts of the Fun rl.s fo r
the2017l70L8 Financial Year.

Mr. Nicholas Nesbitt, the Cour.ntr), (]eneral Manager, IBM Eastelrr Al"r'ica appeared before the

Courmittee accornpanied by the following officers:

l. Mr. Benjamin Mann - Chief Opelations Officer, IBMEA
2. Ms. Angela Ambetsa - Legal Counsel, IBMEA

3. Mr. Hr-ulpluey Liiech - Govemment andRegr"rlatory Affairs,

4. Mr. Lewi Maina - Ciient Executive,IBMEA
5. Mr'. Peter Gachuhi - Kaplan & Stratton

6. Ms. Esther Kinyenje - Kapian & Stlatton

and submitted as follows

That the initials IBM means International Business Machines. IBM Eastet'u Afi'ica is a Private

Linited Company incorpolated in Easteln Afi'ica through t'egistration and is wholiy owned by

IBM Global Corpolation based in the United States of America. IBM Ezrstern Ali'ica is compan,v

that helps clients ler;erage teclinolog,v to gro$; tlteir br.isirresse,s ancl overconle challen.ues. iBVJ

hrrs beerr oltelatin-u clirectlv irr EiLsL i\l'l'icit sincc l9-58. iUlr,l has trattslbrttrecl - Nor'r, a Cognitive

solLrtions oompan)' 1t<>rveleci b1, C'ioud.Ner.v East Aflica Heaclqr-tartels established in l(enya in

2010 overseeing operations acl'oss 8 countries inclr.rdingTanzania. I.Igancla. Blrritncli, Rwancla.

Etlriopia, Sotrt]r Slrclarr arrd D.iibouti, I'ts cornpt.elrensive lirre of serr,ices trft.erecl u,lrich inclLicle

Sotirvair.e altcj S\/sren1.S are clesigneci Ibr exceptional price peLl'crt'tletnce. lnat'tageabilitl,'and ease o1'

user.lBlvl's lc:cal bLrsiuess pal'tl'rer rretr.r,orJt alstt has c:x.]:erietrce elcross nrtrltiple indr-rstries.

clelivelirrg al'l-brclalrle ancl curstoilizable solr-rtions; developed based on inclttstl'y insights.

2
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I--ong Ierltr partrier'.sitips rvilltirt the teleconrrlLrnic:ations. gtrvellrrrrerit. arrcl flrraucial sei.r,ices

sectors ltat'e a[[or.i'ed tts to l'i:c:its ttu;rrovicling innovatir,e scrltrtiotrs r.r,1ic5 spreak t9 the necrcls.l

local citizens.

TBI\4 ovelsees atrcl proVicles techrrical sLlpport tbr tlllt4 partitcrrs Llasecl irr A1i-ica suc5 as providi,t
licensing a{-ll'eeirernts.Il3lvl l(enyar is a mariteting clivision/ eltit-\, oi'lBIvI Easter.u Af ica. IBM Ezf

is an irtdepettcletrt entit1,x11cl cloes not lrave an-\, oltelatioiral Iipl<s u,it6 TBlvl Fr.trrrce.

Support Services:lrl .luly. 20.l7 IBI\4 \.vas corltractecl by IEBC to prclvicle ntainte.ance ser.r,ices

I'br Selvers tiral are stationecl iu l(etl,a. 'l'he process wils initiertect through an ilr,itation by l1ig6;.

to rvit- the cotnt'trluticartiorr vvals f'bnrral and Mr. Nicholas Nesbitt, cornmitted to pr.ovide the said

conulunication. Between, Jan-April 2017 IBM then ploceedecl to r:ncleltake an assessrrelt of
the eqr-ripment; the latter had been in place since tire 2012 election.Thereafter.. IEBC contracteci

IBMEA tluotigh direct pl:octlrement to ploi,ide maintenance selvices for IEBC sel.vers basecl i,
Kenya. TIle sen'ices \{ere proriiclecl uucler the plesuntl:tiorr tlrat thev r,i,er-e to be utilizecl clL,.i,g

tlrc Gencral [:lections schedulecl lbr' 8'l' Augrrst. ]01 7.lllME,,\ ,uvas jp1br-nrecl at t5e lasl r,i^r-rter

tlrat IEBC itacl lesoivecl to Ltse cloLrcl sel'vers stationecl in Fri'Lnce. illivlEA,uver.e nt)[ a1\,virre ol'the
aqr:eclllei11 bct\\reell I13N{ France anc'l Sallatn t\4olpho or SaLl'an N.tlolpho ancl IIIBC r.elatilg to
clorr.J servels.

2012 Ceneral Elections:lBMEr\ had rro role in the ploc:urerrrent ol'ec1r-ripnient L-11, IEBC and

Safr-an Nlorpho and IBIvI Freurce. This is because. even titough lBN4 GLOBAI- orvns IB1V France

artd IBMEA, lhe lattet'tlncl tlre l"onuer are incleperrclent entities that have no i'lpelational links.

Soliciting favours:No one from or on behaif of IEBC sogght any favours fi.om IBMEA
including at the point of pitching for the contract.IBM has a policy that does not ailow staff to

offel a gift above USD $25. IBM did not have any contact with the Ministry of Information,

Commtmication and Tech:rology befot'e, or"during the plocess of plocurripg the contract with

IEBC.

t
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Members Observations
IBM u,cts clirected to provide

1. Comnnuticcttionf-om IEBC inyitinS IBfut to cctrt)) out cut crs.\.e.s,.\tjlent o.f its.equipntent;

2. LetterJi'ont IEBC extencl.ing the s,ubs.is.tittg contr.ctct;

3- IEBC letter ot" conxn'tutticcrtion ctttthortzing/cltrecting/reqttes'ting IBIuI to 5ttbmtt tencLer.

doctmtents ctt a later d.ctte.

o. s10t2 EVIDEN RACL oLo S
LIMITED
The Ann ronriation Acco unts. Other Pulr lic Account.s rrn d the Accounts of the Funds for
he 201712 ancial e

Ms. Coline Mbaiketcha, the Nlauraging Director, Olac,le 'I'eclinolog,v S,vstems (Kenya) Iiuritecl

appealed before the Committee accompanied by the foliowilg officers:

1. Ms. Hanifa Shakombo - Cor-rnsel, Oracle

2. lvlr. Evans Monari - partner, Bowmans

3. Ms. Effie Omondi - Counsel, Bowmans

4. Ms. Lynette Etemesi - Counsel, Bowmans

5. Mr. Petel Gachuhi - I(aplan & Stratton

6. Ivls. Estirer Kinyenje - Kaplan & Stratton

and suburitted as fbllor,vs:

OracleCorporzrtion isan American multinational compr:ter technology

corporation headquarteled in Redwood Sholes, California. Tire company specializes prinarily in
developing and marketing database software and technology, clolicl engipeered

systems, and eutetprise softwale produrcts particulariy its owtt br.alds of clatabase

lllanagement systems. Tlte company also develops and builds tools for database deveiopmept alcl

systems of rliddle-tiet' software, enterprise resolu'ce planning (ERP) software, customeL

lelationship Iltatlagelrent (CRM) sottware, and supply cliain lranagement (SCM) software.

Olacle Teclnology Systems (Kenya) Liniited (OTS - K)is a sgbsicliar-1r of the Olacle

Corporation. In April 20ll.IEBC apploached Oracle by way of an invitatiol letter to conduct a

security assesslnent. The basis of the invitation was that OTS was tire original equip,re,t

4
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tnanufactllrer. OTS-K undertook the assessment upon attaining the necessar)/ approvals thougir

its ipter.nal structure. Upon delivery of its report, iEBC awarded a contract to OTS-K for license,

iprpieprentatiol of optiols and advanced customel sttpport. On 29'l'May, 2017, Oracle submitted

its security assessrnent r-eport. On 26tl'May, 2017, IEBC issued Olacle witit an invitation to

tender. On 29tl' May,2Ol7 Oracle submitted its quotation. Thereaftet'there was a stlbsequent

gegotiatiol to reciuce the qr-rotatioufrom Kshs273.182,000 to Kshs 264,600,000. On 31t'May,

2017 tlte coutract rvas awaLcled apd signecl.OTS-I( ensLrred that its iuterual uratrix on compiiauce

was met before r-urclertaking the contract. On June 8 201'7, the s1,s1snt was scheduled to be tested'

Tire election coulcl not have run withor.rt Oracles database.Oracle has only t'eceived payment

amor.rnting to USD $30,000 of the contract suur aud has been in the process of negotiating for

payment of the r.emaining amoLult burt is yet to receive responses from the Nationai T::easttry,

Ministry of ICT and IFMIS.

Soliciting favour.s: No one fi'om or on behalf of IEBC sought any favours from Olacle including

at the poilt of pitching fol tite contl'act. Oracle did not ltave auy colttact ra'ith the Ministly of

Information, Communication and Technoiogy befbre, or dtrring the process of proctlring the

contlact with IEBC.

Members Observations
OTS-K was' directed to provide

l. Colllupi.ccttion.from IEBC tnviting Oracle to cctrry out an asses.s'nxent of it,s equtpntent

2. The Sectu'i4t As"vess'tttent Report

3. The Tender Doctrntenl

4. The Letter o-f AccePtctn.ce

5. Tcrx contltltance Certificale

MIN NO.57112018: ANY OTHER BUSINESS

There being no otl:el br-rsiuess, the sitting was adjourned at 1:00 O'ciock'

I ?
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Signed Date...



JVIINUTES OF TI.IE I27-TII SITTING OF TI{E PUBLIC ACCOUNTS
COMMITTEE HELD ON MONDAY 28,,', JANUARY, 2019 IN COMMITTEE
ROOM 9 AT'2:30 PM.,

PRBSENT
1. The Hon. James Opiyo Wandayi, Mp
2. The Hoir. Jturet Moharnmed Nr-rir, MP
3. TIie Hon. Maj. (Rtd) (Dr'.) Eseli Simiyu, Mp
4. The Hon. Tom J.F Kajwang, MP
5. The Hon. Michael Mwangi Muchira, MP
6. The Hon. Petel Fraircis Masara, MP
7. The I{on. .Iames Giciruhi Mwangi, MP

APOLOGIES

1. The Hon. Jessica Nduku Kiko Mbalu, MP
Z. The Hon. Mathias Nyamabe Robi, MP
3. Tire Hon. Cluistophel Doye Nakr-rler-r, MP
4. The Hon. Flolence Mwikali N4utua, MP
5. The Hon. Patrick Makau King'ola, MP
6. The Hon. (Dr.) Otiende Amollo, MP
7 . The Hon. Samson Ndindi Nyoro, MP
8. The Hon. Francis I(uria Kimani, MP
9. Tlie Hon. Daniel I(ipkogei Rono, IvlP

10. The Hon. Qalicha Gufu Wario, MP
I1. The Hoir. Gideon I(oske I(imutai, MP
12. The Hon. Micliael Thoyah Kingi, MP

IN ATTBNDANCE
National Assembly

i. Mr. Sidney Okumu Lugaga -

2. Ms. Caroline Njue
3. Ml. Stephen Nyakuti

Chairman

Vice- Chairperson

Legal Cor.rnsel

Research Officer'
Audio Offrcer

Parliamentary Liaison Officer

Parliarrentary liuiro,t Of fi cer

Office of the Auditor General
1. Mr. Jr"rstin M. Rucha

T asu

l. Rev. I(imathi i(wiriga
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MIN N0.51212018 : PRELIiVIINARIES
The Chainnan called the meeting to orcler at Thirty nlinutes past two O'clock followed by a word

of prayer and iutroductions.

MIN NO. 1BDA 18:EVIDENCE: CONSOLATA NKATHA MAINA
The Annronriation Accounts. C)ther Public Accounts and the Accounts of the Ilunds for

the20l712018 F inancial Year.

Mr'. Colsolata Nkatha Maina, a formel Vice Chairpel'son IEBC appeared befor-e the Committee

and submitted as follows:

That she holds a Master of Br-rsiness Administration degree, awalded by the University of

Mell'ror-1'ne in Melboume, Australia. She also holds a Master's Degree in Public Relationsfrom

tlie University of Stirling, in Scotland.She does uot have an undet'-9radr-tate degree because at the

time there r,vas ouly a highet' diploma available in l(enya.

She r.r,orl<ed in tire MelL'ror-r1re area. in Aqstralia lbr sevelal Yeal's. bel'ore retuntittg to I(enya in

2016. \\iheu the Inclepeuctent Electoral ancl Boundarics Clornmissicln - IEBCI tvas constittrtecl in

.lanrrarl, 2017. slre rvas appointed a Clornrnissioner ilrrcl Vice CJrairpersi'rrr ol'tlre sevett-ntembet

Commission.

llesignation:On 16 Aplil 2018. slie , Nlalgare:t lvlwzrchanya anci Dr PaLri Kibir,r'ott l(urgat, held a

pr.ess copf'elepce ar':cl annolurced thejr immediate resignation fi'ont tlte Indepertcl.ent Electo|al and

Iloundar.ics Cornmission. "becrlLrsc. thev huve (liad) no lirith in Clhairnran \Vaiila Clhebtri<ati and

his leadership". On 24 August 2018. Corurie Maiira and Malgai'et Mwacilall,va returtted to the

lEilC heaclqr-rarters to consult on the way lbnvald but coLrld not trccess the Chairpersoll.

She submittecl that she rveu not an employee of IEBC.Tirat the reason tirat clrove her to lesigtl

rvas tirat she clicl not get along rvith Ctrairpersou of the Corlmissiotr and t'elt fi'Lrstrated that

cleliver!,01 the rlanclerte of the Cl<lururissioll was conrpromised. She uarrated an irlcidentrvhet'eby

the Chairperson taLrleci an intet'nal auciit leport of the IC'I' deparlurent with al r,ierv to having the

sapre be cliscussed at the meeting. Comrnissionels objected on the gror.rnds tltat

(i) fheie was an erter:nal aLrdit of the Comtnission r,vhich was etlntost comlllete

(ii) The report lvas irot part t'lf the trreetittg's agertda

)
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(iii)The repol't rvas being presentecl l'ol discussion and tlte Conrntissiotters had had no chance

to inteurogate tlre contelrts of the report priol to the tneetiu-e.

l>rocurement: She subrnitted that Conulissioners were not involvecl in pt'ocuremetlt. 'l'he

Conrntissioners receirred presentations li'orl the Secretariat ott procLlrenlertt and thereafter r,vottld

plovicie guiclance ancl ctilection to thc Secretariert on the prooLll'elnent.

KlEiVlS: During a Commission lvleeting the Commissioners resolvecl tirat since the election'was

close there was lto tinre to pl'ocLlre ?r new s-vsten1" it rvor"rld pt'oceec'l with the existing suppliers

that was Sal}rur Morpiro anci consequently directecl the Secretariat to implement the resoiuttiotl.

She sought to corrsult the Comrnissiorr's nrinutes to establislr l\rthel details relating to di:'ect

proolretnent. She acknorvledged that Plof Gulliye, the Conunissionet'who rvas in cliarge of ICT'

had proposed an arlternative contpany dr-rring the nreeting burt the Conrrtis.siorrers did not discuss

his proposal.'fhe ctecisicln r.r,as based on a nleuragen:ent i)aper arrd that there rvas no inflttence

I'r.onr Sali'an IVlorpho. She stated that throughc'lr"rt the prc:curetrrent process there was no

intelaction betu,ecrn the Ministn, of hilblmation, Conuuunication anci 'fechnology and the

Conrnrission.

MIN NO. 5L4/2018 ANY OTH]IR BUSINESS

There being no other business, the sitting was adjor-iured at FourO'clock.

Signed on,.F.i .:1.3..

(Chairperson)

(
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MINUTES OF TI{E 1.43RD SITTING OF THE PUBLIC ACCOUNTS

COMMITTEE HELD ON TH{IRSDAY 21ST FEBRUARY,2OIg IN COMMITTEE
ROOM 9 AT 12.00 PM.

PRESENT

1. The Hon. James Opiyo Wandayi, MP

2. The Hon. Jessica Nduku Kiko Mbaiu, MP

3. The Hon. Maj. (Rtd) (Dr.) Eseli Simiyu, MP

4. The Hon. Tom J.F Kajwang, MP

5. The Hon. Florence Mwikali Mutua, MP

6. The Hon. Patrick Makau King'ola, MP

7. The Hon. Mathias Nyamabe Robi, MP

8. The Hon. (Dr.) Otiende Amoilo, MP

9. The Hon. Francis Kuria Kimani, MP

10. The Hon. SamsonNdindi Nyoro, MP

11. The Hon. Qalicha Gufu Wario, MP

12. The Hon. Gideon Koske Kimutai, MP

13. The Hon. Michael Thoyah Kingi, MP

14. Hon. James Gichuhi Mwangi, MP

15. The Hon. Daniel Kipkogei Rono,lv{P

16. The Hon. Peter Francis Masar4 MP

APOLOGIES

i. The Hon. Junet Mohammed Nuh, MP

2. The Hon. Christopher Doye Nakuleu, MP

3. The Hon. Michael Mwangi Muchira, MP

IN ATTENDANCE
National Assembiv

.1. Mr. Nebert Ikai Lomechu

2. Mr. Sidney Okumu Lugaga -

3. Ms. Caroline Njue

4. Mr. Salat Abdi

Clerk Assistant III
Legai Counsel

Research Offrcer IIi
Sergeant At Arms r
Audio Officer

P arliamentary Liaison Offi cer

Director Audit
Supervisor Audit
Manager Audit

Chairman
Vice- Chairperson

Office of the r General

1. Ivlr. Justin M. Rucha

2. Mr. Njoroge Waithira

3. Ms. Immaculate ChepkwonY -

4. \4r. Stephen M Tariku
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National Treasury
i. Mr. Geophrey Mwitazi
2. Mr. Cyrus Mwangi Munyua

5 0

Accountant

Accountant

utes of the previous sittings were deferred to the next meeting and

The Chairman
word of prayer

Confirmation of the Min
therefore no matter arose.

called the meeting to order at Twenfy Minutes past Ten o,clock, followed by aand introductions.

1 o F'

E
Mr. Matthew Foxton jointly with Mr. Oiivier Charlanes, the Executive Vice-president andExecutive Committee Member/ Senior Vice-presi dent respectively, appeared before theCommittee and sr-rbmi tted as foilows:

2

The company l'egrets that it was not able to appear before the committee on l lrr,February,2019' this was due to miscommunication of which they wrote to the committee through theclerk's office via a ietter dated 13d, February, 2019 toexplain the same.

They confirmed that they finally received another of invitation on lgtr, of Febru ary,2019: inwhich they were invited 'IDEMIA' to appear before the committee, to assist the commineein relation to its examination of a"counts of the lndependent Eiectoral and Boundariescommission for the Financial Year 2016/i 7 as exprerr"i uy the Auditor General,s Report.

3' IDEMIA is justifiabiy concerned about some ofmisconceptions and misapprehensions aboutits business; and is pleeised that with this opportunity it will be able to clarify and set therecord straight on possibie concerns relating to its interaction with the IEBC a solemninstitution wjthin Kenya.

BACKGROUND by Mr. Matthew Foxton the Executive vice-president

4' He submitted that IDEMIA is a French group of great repute globalty; resulting from thecoming together in 2017 of two key worldwide ]eaders in the identity sector: oberthurTechnologies and Safran Identity and Security.

2
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5. |DEMIA is arguably the worldwide leader in poiice biometric systems: its biometlic

algorithms and solutions are used by more than eighty (80) police services around the world

including the Federal Bureau of Investigations (FBD, Interpol, Germany's BKA, and

numerous African countries such as Kenya, South Africa, Chad, Botswana or Ethiopia.

6. IDEMIA is aiso the leading provider of US government endorsed identities for trusted civil

and commercial transactions. IDEMIA counts a staggering 13,000 employees around the

world, including 2000 Research & Development experts and 13 Research & Development

centers across the globe. Inthe next 5 years, IDEMIA's Research & Development investment

is planned to reach 1 Biliion Euros.

7. V/ith close to $3 billion in revenues and more than 135 governmental customers in civil

identity solutions, IDEMIA serves clients in 180 countries and is the natural leader iir the

identity industry, combining the strongest customer references and project experience.

8. IDEMIA has a worldwide industrial footprint to optimize responsiveness and customer

proximity relying on a network of State-of-the-art factories covering ail regions and Sen'ice

centers established in more than 30 counties around the world.

Chronolo sv of fDEMIA's creation

g. He submitted that Morpho, part of the aeronautical Group SAFRAN, signed a first contract

with the IEBC in 2012 for the supply of Biometric Voter Registration (BVR) kits

(importantly Morpho was not contracted to supply any other components, especially no

deliverables iinked to the transmission of results of 2013 General Elections).

.ro. Renamed 'SAFRAN Identity & Security' in June 2016, Morpho came together with

Oberthur Technologies (OT) in May 2017 givtng rise to a new company called OT-Motpho,

which ended up being renamed IDEMIA in October 2017.

11. He reported that these name changes were duly notified to the IEBC in two letters dated July

7,2016 and June 13,2017. (The letters were tabled to the Committee)

IDEMIA in Kenya by Mr. Olivier Charianes, Vice-President

12. He submitted that IDEMIA has been present since 2008 on poiice and security systems

suPPotl.

t
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13' In 2012' IDEMIA was seiected to contribute to the very first step of the 2013 generai eiectionprocess' IDEMIA provided a Biometric voter Registration (BVR) system to the IEBC toproduce a credible and secure voter register.

t4' He reported that the same system has been maintained ever since, and complemented in2017with 45'000 devices deployed over more than 40,000 polring stations across Kenya toorganize the voter verification and resuits transmission in the scope of the 2017 generaleiections (the Kenya Integrated Election Management syst.m - KIEM5). The system wasreused for the 2611' october 2017 Fresh presideniiai Erections.

t5' In 2018' IDEMIA was contracted by the Ministry of Interior and coordination of theNational Government for the provision of 31,500 mobiie biometric kits to be used in anationai population registration

t 6 ' IDEMIA is currentiy in the p.ocess of establishing a new branch in Kenya, scheduied to openlater this year' an indication of the company commitment to investing in Kenya andsupporting its growth

(1) KIEMS contract for General Elections

t7' He submitted that an initial tender for KIEMS was released on I 5/12/2ol6,requesting asubmission from the bidders on 9/u2or7. IDEMIA took part in the process.

r8' Upon cancellation of the initial tender, which happened on21/03/2017, IDEMIA receivedthe same day a letter of intent fi'om the IEBC formatizing IEBC,s *illingness to engageIDEMIA to supprv, deri,er, instar, commission, t"rt;':.,;; ;r-:r*grated ErectionManagement System"' in the letter, IEBC highlighted the fact that due to the limited time tofu]fi] its legal obligation, they were willing to.ngug. IDEMIA via a direct procurement.

t9' After a new submission offer on 25/0312017, IDEMIA received a notification of award on251312017 and signed the KIEMS conrract with the IEBC on31/03/20r7.

zo' He reported that the remaining time to execute General Elections was extremely shoft: onl1,

?irr,r:;rT 
from contract signature to the Generai Eiections voting day, which took place on

" il.::::::J:ffTxact 
for Generai Elections, iDEMTA provided the folowing equipment,

- Delivery of 45'000 KIEMS kits, which include the KIEMS tablet and its accessories.

lTi:HIon, 
configuration, testing & commissioning of the IflEMs system, which

4



o Voters verification (EVI) o Results Transmission System (RTS)

o Candidates Registration Ma:ragement System (CRX4S)

o Integration of the KIEMS solution with the existing Biometric Voters

Registration system (BVR)

o The provision of Software licenses and royalties for the KIEMS system

Preparation of 10.000 KIEMS kits for the verification exercise (configuration,

reception & inventory)

Preparation of 45.000 KIEMS kits for the General Elections (reconfiguration)

Election Day technical training

Election Day technical support

zz, He reported that as the program unfoided, the following additional equipment & services
were requested by IEBC and delivered by IDEMIA in order to adapt to the tight schedule of
the General Elections:

- Provision of cloud services for RTS

- Change request for customization of RTS software

- Change lequest for CRMS external portal

- Change request for increasing the production capacity in preparation of Kits for the

elections

23. IDEMIA executed the program within due time, which ultirnately allowed it to manage the

General Elections according to the customer's requirements.

(2) KIEMS contract for Fresh Presidential Election

24. He reported that on ll9l20l7, Supreme Court of Kenya decided to nuilify the presidential
election which took place on 8/8/2017 and requested to schedule a Fresh Presidential
Election on 17ll0l20l7 .

u 5. On 191912017, IDEMIA received a ietter fi'om IEBC approving the selection of iDEMIA as

the provider of services for this Fresh Presidential Election. Time constraints rnade it
impossible for the IEBC to contract & deploy an aiternative election system.

26. C'n 281912017, IDEMIA was invited for final negotiations. The contract for Fresh

Presidentiai Election was signed on the same day.

27. In order to execute this contract for Fresh Presidential Eiection, IDEMIA provided the

following equipment and services:

- Preparation of 45.000 KIEMS kits (reception, inventory and reconfigulation)

a
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Delivery of KIEMS kits replacement and spare parts (sD cards, tabiets)
Upgrade, instailation & configuration of the zuEMS system
Election Day technical training
Election Day techaical support

z8' He reported that the allocated time to see this proglam through was nothing short of succinct:
7 weeks betw'een the Supreme court decision to cancei the election and the effective date forFresh Presidential Election. The elections were delayed i0 days and finally took place on26t10/20n.

z9' In order to secure the availability of the Election system for Election Day, IDEMIA wascommitted to executing its contract on time at expected quality level and according to IEBC,s
request:

- IDEMIA worl<ed rvithout contract unril 2819. At that point, 60% of IDEMIA,s
contract was derivered. IDEMIA took significant risk in doing so.- IDEMIA mobilised technicians to provide field suppo rt for 2g1constituencies.- The local factory had to operate night shifts, more than 350 Kenyans were irired byIDEMIA at some point in time to speed up deliveries.

- The late confinnation on r3lro/2017 of the RTS workflow evolution required forFPE.

- The risk taken by the company to handle the program nationwide, under very stricttime frames.

- The security measures taken by IDEMIA to provide ftill protection to the company
staff' The said protection started. shortly before the date of the Generai Elections.

3o' He reported that for Fresh Presidentiai Election, both the costs of the program and the

:::l^* 
management were justified by the exceptional context in which the elections took

yt qvu.

31' Tire prices were approved as they were quoted by the IEBC, after several rounds of pricenegotiations to cope with the customer's expectations.

3z' Hon' chairman, Hon committee, IDEMIA executed the program within due time, whichultimately allowed it to manage the General Electio,s according to the custorner,srequirements.

(3) KIEMS system hosting

33'He submitted that according to the contract requirements, the Result Transmission System(RTS) hosting platform was to be (1) local and (2) provide d on 17/04/2017 bythe IEBC.

6
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34.As the local piatform was not made available on time, the IEBC asked IDEMIA to put an

alternative stlategy in piace. IDEMIA responded positively to that demand, thus exceeding

ollr contractual services.

35. In June 2OIT,IDEMIA proposed flre aiternative solution to host the RTS on a private

cloud platform. iEBC accepted this proposal as an action to reduce the risks of the Elections

program.

36. He reported that fi'om a security perspective, an internal audit of the platform used for

the Generai Elections done by Verizon certified that the investigations lead identified no

eVidence to suggest that anything had jeopardized the integrity of the RTS system.

37. Furthermore, the following audits were done & tests reports were provided to IEBC

before the Fresh Presidential Election:

(a) Functional and performance tests:

- Fult functional and performance tests reports were shared with IEBC

- A third-party company audited the methodology & functional tests results

(b) Security tests:

- Fuil reports shared with IEBC, including penetration tests

- lndependent penetration tests performed by Orange

38. IDEIT4IA executed the plogram within due time, which ultimately allowed it to manage the

General Elections accolding to the customer's requirements'

19. After both elections, RTS data were handed over to the IEBC on 151212018. The databases

and virlual servers used for both elections were copied on a dedicated space of the local

infrastructure in May 2018, giving iEBC access to the both elections' data.

40. The RTS system hosted by NTT was shut down on 161112019, after repeated notifications

sent to the IEBC on the mafier.

Hon Chairman and Hon Committee,

. Kenyan elections are complex and cannot be compared to any other elections.

. IDEMIA has worked in many countries, and the Kenyan election soiution is unique

but far ahead compared to that of other countries.

, IDEMIA remains above many of its competitors in terms of technical solution and

project management.

1



Conclusion

a3' IDEMIA fulfilled its assignment for Kenya's IEBC with professionalism and rigour. It wasengaged by the IEBC to carry out very specific tasks, which it successfuily accomplished inrespect of both the original and rerun erections.

44' All internal and external audits conducted on IDEMiA's systems reveared that it successfi;llvachieved its ge,erar election goars for the iEBC. 
- -r v'YL^'o rvYvqruu

45' They carried out thei, duties totally impartially, they are an ethically-minded company andthey have no wish to be caught up as scapegoats in Kenyan politics,

46 ' He reported that' in 201 7, some IDEMIA collaborators had even been tiueatened of a.utt ,here in Kenya' Nevertheless, they kept performing an outstanding job in ensuring thatKIEMS worked properly and securely during th. t.io elections, so as to ensure a fair andneutral election process then trustful results.

47 ' Even following the Supreme couft's September 1,2017 ruling, IDEMIA accepted to extendits engagement-and kept supporting the IEBC in the democratic process so as to ensure open,free and fair Kenyan elections' Therefore, as of September 2017, iDEMIA provided anupdated software' additional KIEMS hardware and sujport services for the october 26,2017presidential eiection rerun.

48' Further the High court's october i 1 ruling and the IEBC,s resulting official decision to

ffff:rtjfht 
candidates in the Fresh Election caused the company considerabre unexpected

- \lrriting new software for the KiEMs kits to incrude the new candidates ]ist.- updating once again the 45,000 KIEMS kits with the new configuration.- configuring the RTS system again to include the new ca,didates rist.

49' Despite this challenging context, IDEMIA and ail its people are proud to have been able tosuccessfuily fulfili their engagements to support K.nya, democracy, and humbry reaffirmtoday how positively it can consider the outcome oi uort, 2017 erecti.ons, as it has beenpublicaily stated by the International community observers (UE, carter center, etc.).

5o' IDEMIA has undertaken successfully severai election projects in Africa. It considers thatelections are the most challenging projects to set up. eritrr.y also are the most rewarding asthey are a fundamentar broc in the deveiopment of a country.

5r' IDEMIA is most glad to have supported this great country in assisting in theagement of the 2017 Kenyan eiections. It was a great challenge for IDEMIA in

8
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terms of time, technology and security constraints noting the novelty of the solution

offered. IDEMLA. is incredibly proud to have supported Kenya and served its citizens.

Plenary
1. When asked of the Local Address, he submitted that the Company was in the process of

legistering a loca-l associate.

2. When asked of other contracts they are underlaking in the country, he submitted that

they have the Foliowing live contracts with the Government of Kenya:

I. Contract with the Police Department on finger print equipment (Biometrics)

II. State Department of Interior on population Registration - NIMS

3. When asked whether he can table his contactual obligation to the Committee, he

undertook to table a soft copy immediately after the meeting.

4. He admitted that he was selected through a direct procurement process

MIN NO. 574120182 ANY OTHER BUSINESI

There being no other business, the sitting was adjourned at Nineteen Minutes past One O'clock

Signed. Date. . .t! :. .*.:?. : l.:

(Chairperson)a
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MII.II]TES OF THE L44TH SITTING OF TIM PUBLIC ACCOT]-NTS

COMMITTEE HELD ON FRIDAY 22ND FEBRUARY, 2019 I1\{ COMIVIITTEE

ROOM 9 AT 1O.OO AM.

PRIISENT
1. The Hon. James OpiYo WandaYi, MP

2. The Hon. Jessica Nduku Kiko Mbalu, MP

3. The Hon. Junet Mohammed Nuh, MP

4. The Hon. Maj (Rtd) (Dr.) Eseli Simiyu, MP

5. The Hon. Tom J.F Kajwang, MP

6. The Hon. Patrick Makau King'ola, MP

7. The Hon. Mathias Nyamabe Robi, MP

8. The Hon. (Dr.) Otiende Amollo, MP

9. The Hon. Samson Ndindi NYoro, MP

10. The Hon. Peter Francis Masar4 MP

11. The Hon. Francis Kuria Kimani, MP

l2.TheHon. Michael Mwangi Muchira, MP

13. The Hon. Daniel Kipkogei Rono, MP

i4. The Hon. Qalicha Gufu Wario, MP

15. Hon. James Gichuhi Mwangi, MP

APOLOGIES

1. The Hon. Christopher Doye Nakuieu, MP

2. The Hon. Florence Mwikali Mutua, MP

3. The Hon. Michael ThoYah Kingi, MP

4. The Hon. Gideon Koske Kimutai, MP

IN ATTENDANCE
National Assemblv

1. Mr. Nebert Ikai Lomechu

? Mr. Sidney Okumu Lugaga -

3. Ms. Caroline Njue

4. Itzlr. Salat Abdi

5. IvIr. Elijah Ichwara

Clerk Assistant III
Legal Counsel

Research Offrcer III
Sergeant At Arms r
Audio Officer

P arliamentary Liaison Officer

Chairman
Vice- Chairperson

Office of the Auditor General

1. lvlr. Justin M. Rucha
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National Treasury
i. Rev Kimathi Kwiriga

The Chairman
word of prayer

57
Confirmation of the Min
therefore no matter arose.

t

Accountant

called the meeting to order at fourteen Minutes past Ten o,clock, followed by aand introductions.

utes of the previous sittings were deferred to the next meeting and

C
Members were taken through the

1
report and made the following recommendationsi. That a last chapter be introduced hi ghlighting faults made by the Chairperson, CEO, otherCommissi oners and staff that were adversely mentioned.2. The above Chapter should be supporled with evidence

There being no other business, the sitting was adjourned at Fifty Five Minutes past Twelve

O'clock

Signed.
Date

(Chairperson)

Further' the committee discussed at lenglh its mandate vis-d.-vis that of the Departmentalcommittee on Justice and Legal Affairs as provided under Standing order 216. As a result, itresolved to discuss issues pertaining to administation and the running of the Commission oniy if
ilH:H::;,:#:i:*::i:fffi::it query It was arso observed that some orthe operationar

I
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MiI,TIJTES OF THE 145rH SITTII"{G OF THE PUELIC ACCOTINTS

CoMMITTEE I{EL} CN FR.IDAY 22ND FEBRUI;IY, 2019 IN COM}tITTEE

ROOM 9 A.T 2.30 PI\{.

PRESENT
1. The Hon, James OPiYo WandaYi, MP

2. The Hon. Jessica Nduku Kiko Mbalu, IzIP

3. The Hon. Junet MohammedNuh, MP
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8. The Hon. (Dr.) Otiende Amollo, MP

9. The Hon. Samson Ndindi NYoro, MP

i0. The Hon. Peter Francis MasarE MP

i 1. The Hon. Francis Kuria Kimani, MP

12. The Hon. Michael Mwangi Muchira, ir4P

13. The Hon. Daniel Kipkogei Rono, MP

14. The Hon. Qalicha Gufu Wario, MP

15. Hon. James Gichuhi Mwangi, MP

APO GIES

i. The Hon. Ctuistopher Doye Nakuleu, MP

2. The IIon. Florence Mwikali Mutua, MP

3. The Hon. Michael ThoYah Kingi, MP

4. The Hon. Gideon Koske Kimutai, MP

IN ATTENDANCE

Chairman
Vice- Chairperson

Na nal blv

Office of the Auditor General

1. \4r. Justin M. Rucha

1. Mr. Neberl Ikai Lomechu

2. Ir4r. Sidney Okumu Lugaga -

3. Ms. Caroline Njue

4. Ivh'. Salat Abdi

5. Mr. Elijah Ichwara

Cierk Assistant III
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Research Officer III
Sergeant At Arms r
Audio Officer
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National Treasurv

1. Rev Kimathi Kwiriga Accountant

MIN No. 587/2018: PRELIMINARIES
The Chairman called the meeting to order at Twenty Minutes past Ten O'ciock, followed by e
word of prayer and introductions.

MIN NO 18: CONFIRMATIONS OF MINUTES
Confirmation of the Minutes of the previous sittings were deferred to the next meeting and
therefore no matter arose

MIN NO. s89t2018: CONSIDERATI OF TIIE OF IEB N THE FY 2016t17
Members v'rere taken through the revised general observations and recommendations and agreed
on the following:

GENERA OBSERVATTONS AND RECO ATIONS

1 The Committee observed that there were instances of outright conflict in the functions of
the CEO and that of the Chairman of IEBC. Such conflicts arose rnainly on procurement
matters and especially the procurement of KiEMS Kits and other eiection materials,
contrary to section 1iA of the IEBC Act.

Parliament should move with speed to strengthen the IEBC by revisiting the legai
framework and the general policy guidelines while taking into aJcount the
recommendations of the Kriegler Commission in order to resolve tension between the
offices of the Chairman and the CEO by having their functions clearly spelt out and
accountabiiity appropriately assigned as envisioned under section 1 1A ofiheindependent
Electoral Boundaries Commission Act.

During evidence gathering it emerged that the Chairman of the Commission acted contr.ary
to section 16 (1) of the Leadership and Integrity Act, section 12 of the Anti-Conuption and
Economic Crimes Act and section 12 of the Public Officers and Ethics Act, which provide
that state officers or public officers shall use the best efforts to avoid being in a situation
where personal interest conflicts with offrcial duties. Mr. Chebukati as the C'hairman of the
Commission presided over a Commission that allocated cases to a law f,rrm to which he
was a founder partner without prior disclosure of that fact. This compromised on his;
integrity and presents a situation of conflict of interest and incompatibiiity.

It also emerged that the other Commissioners demonstrated conflicts of interest in relation
to procurement of the KIEMS kits where the Commissioners voted in favour of their
preferred suppliers as evidenced in MINUTE 12-15103/2017 of the Special plenary
Meeting held on 31't March,Z0lT .

2
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The Committee recommends tirat upon adoption of this report, the relevant investigative
agencies should institute investigations on the conduct of the Commissioners involved with
a view to initiating prosecution where culpability is established.

3. The Comrnissioners failed to exercise oversight while the Secretadat demonstr"ated pool or
iack of prior pla:rning which piunged the electoral body into crisis after clisis, that
compelled the Commission to undertake direct proculement of a1l critical goods and
services in a manner that was contrary to provisions of Articl e 227 (1) of the Constitution
in so far as it did not embody a process that was fair, equitable, transparent, competitive
and cost-effective.

The inertia exhibited by the leadership of the IEBC has eroded pubiic conlidence in flre
institution's capacily, as cun'ently constituted, to execute its constitutionai mandate whilst
safeguarding public interest. To that end, the Commissioners, the Chief Executive Officer
and the Directors who were involved in the unlawful procurement should vacrte office
immediately upon adoption of this report to allow for the much-needed reforms to be
effected to restore public confidence in the Independent Electoral Boundaries Commission.

4. The National Treasury and the Auditor-Genei'al should assist the Commission undertake

verification of all pending bills with a view to expedite the settiement of all genuine

payments due to the suppliers in order to sat,e the pubiic from incurring additional costs

that may arise frorn protracted legal disputes with such suppliers. The team shouid also

institute mechanisms to recover all monies that might have been paid to suppliers

improperly. Investigations should also be undertaken, and if impropriety is established,

appropriate action taken against all the officers invoived.

5. The Accounting Officer should at all times ensure that all applicable accounting and

financial conhols, systems, standards, laws and procedures are followed when procuring
or disposing of goods and services as provided for in section 68(2Xe) of PFM Act2012
and section 103 of the Public Procurement and Asset Disposai Act,2015 .

6. The CEO, Iv{r. Ezra Chiloba, signed contracts worth Kshs. 4,372,046,372.00 without the
contractors providing performance guarantees contrary to the provisions of section 142 (l)
of the Public Procurement and Asset Disposai Act,2015. Upon adoption of the Repoft, the

reievant investigative agencies should undertake an investigation with a view to initiating
prosecution if culpability is established. The Commission should at all times ensure that
performance guarantees are executed before signing a contract in accordance with section
142 (1) of the Public Procurement and Asset Disposal Act, 20i5.

7. The Accounting Officer should always be guided by the Average Price List or Market
Price lndex published by the Pubiic Procurement Regulatory Authority that is designed to
assist all heads of procuring entities, accounting officers and all public officials involved

' inthe procurement function with the necessary information to cornply with the afolesaid
legal requirement and in turn deliver value for money in tire pubiic service and comply
with section 54(2) of Public Procurernent and Asset Disposal Act,2015 that prohibits all

a
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transactions by public officials in which standard goods, works and services are
procured at un-reasonably inflated prices.

V/ithin three months of adoption of this report, the Public procurement Regulatory
Authority should publish an updated Average Price List in light of the fact that the iast
Average Price list was pubiished pursuant to the provisions of section 30 of the pubiic
Procurement and Disposai Act, 2005.

The Commission should establish framework contracts with more than one supplier so thatit is not held hostage wh91 it comes to pricing with the aim of ensuring that resources of
the Commission are used in a way thatls effective, efficient and econJmical pursuant to
the provisions of section 68(1)(b) of public Finance Management Act, zotz.

BASIS F'OR COMMITTEE RECOMMENDATION FOR VACATION OF OF'FICE

The Commissioners

The Committee received evidence reiating to specific incidences to support impropriety in theconduct of the following Commissioners and hence forming ttre uasls for the Committee,s
recommendation that the said Commissioners vacate office imiediately uponthe adoption of thisReport:-

1. \zlr. Wafula Chebukati - Chairperson;
2. Ms. Consolata Maina - Vice Chairperson;
3. Margaret Mwachanya - Commissioner;
4. (Prof.) Abdi Guliye - Commissioner;
5. Mr. Boya Molu - Commissioner; and
6. Amb. Dr. paul Kurgat - Commissioner

The evidence received depicts a commission running on auto-pilot. The commissioners,individually and collectively, failed to exercise oversight"as envisioned under section 11A(a) ofthe Independent Electoral and Boundaries con'rtission Act,2011 thereby ptunging thelnstitution into a crisis. The commissioners were unable to make urgent and decisive policydirections on procurement matters, compeiling the secretariat to undertake direct procurement ofali goods and services in a malrner that was contrary to Article 221(l)of the Constitution of theinsofar as it did not embody a process that.was fair, equitable, transpar"nt, .o-p.titive and cost-effective' As a result the commissioners failed-to tale cnarge of the entire electoral process in the2017 electoral cycle. This evinces an inexcusable level of ilcompetence given the importance oftheir role in the electoral processes in the country as expressed in Article gg of the Constitution.In a clear case of incompetence, the Commissioners demonstrated lack of understanding of theirrole as relates to the principles of good govemance and separation of roles between theCommission and the Secretariat, integrity,-tansparency and accountability contrary to theprovisions of Article 10(2Xd) of the Constitution.
conflict of interest and glaring instances of gross misconduct were manifest during theprocurement of the KIEMS Kits the commissioners opted to vote in favour of their prefened i
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sujrpiiers as evidenced iir lt{il'iUTE 12-i5lBDAn of ihe Special Pienary Meeting heid on 3ist

Malch,2017.

The Chairman of the Commission, in serious violation of Chapter Six of the Constitution presided

over allocation of legal work to his fonner law firm ra,ithout disclosing this relationship or even

cautionilg the Secretariat of the same.

Without more, the foregoing findings are evidence of Commissioners operating ultra-vires the

Constitution, the 1aw and their oath of office. These constihrte solid grounds for the removal of the

Commissioners fi'om offrce under Article 251 of the Constitution. The Committee accordingly

recommends their removal from office forthwith.

The Secretariat

There seemed to be an unending tag of war and tuff-fencing between the Secretariat and the

Commissioners. In the clear lack of policy direction fi'om the Commissioners, the Secretariat

operated as if the Commissioners did not exist. In the ensuing scenario the Senior Staff of the

Secretariat, Individually and collectively, failed to p1an, execute or implement the policies and

sh'ategies of the Commission as envisioned under section 11A(b) of the Independent Electorai and

Boundaries Commission Act,2011. It was apparent to the Committee that this failure was

deliberately designed to plunge the Commission into a crisis that compelling the Commission to

resort to direct procurement of ail critical goods and services in a manner '.hat was contrary to

Article 227(l) of the Constitution. Consequentiy, the Kenyan taxpayer did not get value for
money. The Committee highlights the foilowing instances as the basis for its recommendations for
the removal fi'om office of the senior staff of the Commission:

1. Mr. Ezra Chiloba - CEO

Whereas the Committee notes that he has since been removed from the Commission, the

Committee particularly makes the following observations with regald to his role as CEO:

a) Poor plaruring and mismanagement of the procurement processes in relation to the

whole election process of both August and Octobet 2017, thereby creating an

environment of opaqueness, secrecy and anxiety. This, inevitably, contributed to the

escalation of the cost of the 2017 General Elections.

b) Faiiure to inculcate the spirit of team work and collegiality with the Commissioners

and not providing information to the Commission in a timely manner, thus creating

loopholes that were exploited to subvert the proper functioning of the Commission.

c) Exposing the Commission to high risks by not demanding perfomance bonds before

signing contacts. For instance, he awarded a contract for BVR IBM Server

ffiastructure maintenance and KIEMS infrastructure security monitoring soiutions

tlu'ough direct procurement at a cost of Kshs.452,006,003.77 which solution was

eventually not utilized during the2017 General Elections.

5



d) Purchase of 149,640.5GB exta data bundies valued at Kshs. 127,625,926 which wereeventually not used for the intended purposes during the z0r1 c.nera Elections,thereby occasioning exta burden to the taxpayers,

2. Mr. Marjan Hussein _ Deputy CEO

a) A-s ihe Deputy cEo operations Logistics and Support Services, he was the chairmanof the commission Tender committee and he -irr.a flre cEo into signing BVR IMBServer infrastructure Maintenance and KIEMS infrastructur. .."liriry monjtoringsolutions contract among others against the provisions of the public procurement andAssets Disposai Act, 2015.

b) He allowed receipt of some election materials for Fresh presidential Elections way longa"rter the required delivery dates and after comfietion of the election exercise. Forinstance, the security sealsthat were suppiied late by Far East Company Limited whosepayment is still contentious to date.

3. Ms. Praxedes Tororey _ Director, Legal Services

a) Failure to provide sound legal advice to the commission with regard to the requirement

trfl:t*Hilce 
bonds before execution of contracts exposing tf,e commission to high

b) Failure to provicie gound legal advice to the cEo on direct procruement of variouselection materials during the General Eiections contrary to section 103 of the public
Procurement and Asset Disposal Act,2015.

4. Mr. James Muhati - Director, ICT

a) Faiied to provide sound technical advice to the commission on specifications relatingto procurement of BVR IBM seryer infrastructure maintenance and KIEMSinfrastructure security monitoring.solution trrrorgrr-oirect proculement at a contractsum of Kshs.452,006,003.77,theieby occasioning?astage ofpublic resources.

b) Failure to advice the commission appropriately on technical specifications relating toprocurement of oracle database and security solutions worth oiKrhr. 273,643,447.00,thereby occasioning wastage of public resources.

c) Faiiure to provide appropriate advice onte_chnical specification on procurement of databundle requirement for the election worth Kshs. r,g6o,sz9,s 12.oo,thereby occasioningwastage of public resources.
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MrhT IIO. 59AnA\8 ADOPTION OF' TIIE R.EFOR.T O}{ TiiE FIF{AI{CIAL

t
STATE]\IENTS FOR THE IEBC FOR TITE YEAR. ENDED 3OTH JUIILzOIT

The Cornmittee unanimously adopted the above report with amendendments to the general

observations and recommendations as covered in MIN. N0.589 after the Hon. Daniel Rono, MP
proposed and the Hon. Peter Masar4 MP seconded. Members present proceeded to sign the
adoption list.

MIN NO. S9LDALBI AI\TY OTIIER BUSINESS

There being no other business, the sitting was adjoumed at Fourty minutes past Five O'clock.

Signed.. o ut.,. k!. :.7.:.?:.!.1
(Chairperson)

1
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MINUTES OF' THE 146TH SITTING OF TIIE PUBLIC ACCOUNTS
COMMITTEE IIELD ON SATURDAY 23RD FEBRUARY, 201,9 IN
COMMITTEE ROOM 9 AT 1O.OO AM.

PRESENT
1. The Hon. James Opiyo Wandayi, MP
2. The Hon. Jessica Nduku Kiko Mbalu, MP
3. The Hon. Junet Mohammed Nuh, MP
4. The Hon. Maj. (R.td) (Dr'.) Eseli Simiyu, MP
5. The Hon. Tom J.F Kajwang, MP
6. The Hon. Patrick Makau King'ola, MP
7. The Hon. Mathias Nyamabe Robi, MP
8. The Hon. (Dr.) Otiende Amollo, MP
9. The Hon. Samson Ndindi Nyoro, MP
10. The Hon. Peter Francis Masara, MP
1 1. The Hon. Francis Kuria Kimani, MP
12. The Hon. Michael Mwangi Muchira, MP
13. The Hon. Daniel Kipkogei Rono, MP
14. The Hon. Qalicha Gufu Wario, MP
15. Hon. James Gichuhi Mwangi, MP

APOLOGIES

1. The Hon. Christopher Doye Nakuleu, MP
2. The Hon. Florence Mwikali Mutua, MP

3. The Hon. Michael Thoyah Kingi, MP
4. The Hon. Gideon Koske Kimutai, MP

IN ATTENDANCE
National Assembly

1. Mr. Neberl Ikai Lomechu
2. Mr. Sidney Okumu Lugaga -
3. Ms. Caroline Njue
4. Mr. Salat Abdi
5. Mr. Elijah ichwara

Clerk Assistant III
Legal Counsel

Research Officer III
Sergeant At Arms r
Audio Officer

P arliamentary Liaison Officer

Chairman
Vice- Chairperson

a

of the Auditor al
1. Mr. Justin M. Rucha
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Nati onal
L Rev Kimathi Kwiriga Accountant

The chairman called the meeting to order at Twenty Minutes past Ten o,clock, followed by aword of prayer and introductions.

58 TI F
Confirmation of the Min
therefore no matter arose_

utes of the previous sittings were deferred to the next meeting and

N ON o C 20Members were taken through the revised general observations and recommendations and madefur1her amendments to the further amendments as below

RV o ON

1' The committee observed that there were instances of outright conflict in the functions ofthe cEo and that of the chairman of iEBC. Such conflicts arose mainly on procurementmatters and especially the procurernent of KIEMS kits and other eiection materials,contrary to section 11A of the IEBC Act.

Parliament must take a bold decision to strengthen the IEBC by revisiting the iegalframework and tle. Eeneral policy guideliies while taking into account therecommendations of the Kriegler commiision in order to resolve tension between theofftces of the chairman ancl the cEo by having trrei, iun.tlons are ciearly spelt out andaccountability appropriately assigned.

2' During evidence Bflhelng it emerged that the chairman of the commission acted contraryto section 16 (1) of the Leadership and Integriry Act, r.oion 12 of the Anti-Conuption andEconomic crimes Act and section tz of the puutic bffi..., and Ethics Act which providethat state officers or p,blic officers shall use the besi eiforts to avoid u.ing in a situationwhere personal interest conflicts with offrcial duties. u. ct .urtati being the chairman ofthe Legal committee participated in the allocation of .ases to a law firm to which he wasa founder partner. This touched on his integrity.

It also emerged that the other commissioners demonstrated conflicts of interest in relationto procurement of the KIEMS kits where the commissioners voted in favour of theirpreferred suppliers as evidenced in MINUTE 12-1510312017 of the Special plenary
Meeting held on 31't March ,2017. 

vr L,v ul''

The committee recommends that upon adoption of this report, the relevant investigativeagencies should institute investigations on the conduct of the commissioners involved witha view to initiating prosecution where curpability is established.

I
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3. 'ihe Commissionels failed to exercise oversight wliile the Seci'etaliat demonstrated poor or

lack of prior planning which plunged the electoral body into crisis after crisis, that

compelled the Commission to undertake direct procurerient of all critical goods and

services in a manner that was contrary to the spirit of Article 227 (1) of the Constitution in

so far as it did not embody a process that was fair, equitable, transparent, competitive and

cost-effective.

The inertia exhibited by the leadership of the IEBC has eroded public confidence in the

institution's capacity to execute its constitutional mandate whilst safegualding public

interest. To that end, the Commissioners, the Chief Executive Officer and the Directors

who were involved in the unlawful procurement should be asked to vacate office to allow
for the much-needed reforms to be effected to restore public confidence in the Independent

' EiectoralBoundariesCommission.

4. The National Treasury should assist the Commission in undertaking verification of all

pending bills with a view to expedite the settlement of all genuine payments due to the

suppliers in order to save the public from incurring additional costs that may arise from

protracted iegal disputes with such suppliers'

5. The Accounting Offrcer should at all times ensure that all applicable accounting and

financial controls, systems, standards, laws and procedures are followed when procuring

or disposing of goods and services as provided for in section 68(2)(e) of PFM Acl2072
and section 103 of the Public Proculement and Asset Disposai Act, 2015.

6. The Commission signed contracts worth Kshs. 48 without the contractors providing

performance guarantees contrary to the provisions of section 142 (1) of the Public

Procurement and Asset Disposal Act,2015. The Commission should at all times ensure

that performance guarantees are executed before signing a contract in accordance with
section 142 (l) of the Public Procurement and Asset Disposal Act, 2015.

7. The Commission awarded a contract valued at approximately Ksh. 4 billion to Safi'an

Identity and Security, a company registered in France with no local address. The said

company was, at the time of writing this report, in the process of registering a subsidiary

in Kenya. The Commission should at all times ensure that it awards contracts to entities

that are registered and have a local address in Kenya with the exceptions provided under

section 4(2) of the Public Procurement and Asset Disposal Act,20l5.

8. The Accounting Officer should always be guided by the Average Price List or Market

Price Index published by the Public Procurement Regulatory Authority that is designed to

assist all heads of procuring entities, accounting offltcers and ail public officials involved

in the procurement function with the necessary information to comply with the afolesaid

Iegal requirement and in turn deliver value for money in the public system and comply

withsection5aQ) of PPAD,2015 thatprohibits ail transactions by public officials in

which standald goods, works and services are procured at umeasonably inflated

prices.

t
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within three months of adoptlon 9f this report, the public procwement RegulatoryAuthority should publish an updated Average Price List in light of the fact that the lastAverage Price list was published^pursuant tlo tne provisions of section 30 of the public
Procur.ement and Disposal Act, 2005.

9 ' The commission should establish framework contracts with more than one supplier so thatit is not held hostage when it comes to pricing with the aim of *;i; that resources ofthe commission are used in a way 
1!a1is "rrJ"tir", efficient and economicai pursuant tothe provisions of section 6g(l)(b; trruuuc Finance'Management Act,2072.

Basis for recommending for the foilowing officers to vacate offices at IEBG

The committee received evidence through the witnesses' submissions relating to specificincidences to support impropriety in the conduct of the following persons and hence forming thebasis for the following Officlrs tt vacate office_

The Commissioners, that is:

(a) Mr. Wafula Chebukati _ Chairperson;

(b) Ms. Consolata Maina - Vice Chairperson;

(c) Margaret Mwachanya - Commissioner;

(d) (Prof.) Abdi Guliye - Commissioner;

(") Mr. Boya Molu - Commissioner; and

(0 Amb. Dr. paul Kurgat,

individually and collectively, failedlo exercise oversight as envisioned under section llA(a)of the independent E I ecto ral and Boundaries co.n"mission Act,2011 thereby plunging theInstitution into a crisis that cornpelled the commission to undefiake direct procurement of allgoods and services in a .nu*i, that was contrary to the spirit of erti"r. 227(l) of theconstitution of the insofar as it did not embody u pro."., that was fair, equitable, transparent,competitive and cost-effective.

It also emerged that the commissioners demonstrated lack of good governance, integrity,transparency and accountability contrary. to the provisions or art].t. 10(2xd) of theconstitution' A case in poini was dylrg trr. fro.*ement of the KIEMS Kits thecomrnissioners opted to voie in favour of their preferred suppliers as evidenced in MiNUTEl2-1510312017 of the Special Plenary Meeting held on 3li,March ,2017 .The Commission alsobreached the provisions of Section'97.4 of the companies Act and awal.ded a contract worthKshs' 4 Billion to-a company not registered in r"ri" *a with no local addrerss, contact orrepresentative in Kenya.

The Secretariat, that is,
t
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(a) ilr. Ezra Chiloba - Chief Executive Officei;

(b) Mr. Marjan Hussein - Deputy CEO Support Services;

(c) Mr, James Muhati - Director Information Communication Tecirnology;

(d) Mr. Praxedes Tororey - Director Legal and Public Affairs;

individually and coilectively, and as result of dilatory conduct on their part, were indecisive,

faiied to plan, execute or implement the policies and strategies formulated by the Comrnission

as envisioned under section i 1A(b) of the Independent Electoral and Boundaries Commission

Ac!2071 plunging the Institution into a crisis that compelled the Commission to undertake

direct procurement of all goods and services in a manner that was contrary to the spirit of

Article 227(1) of the Constitution insofar as it did not embody aprocess that was fair, equitable,

transparent, competitive and cost-effective. Consequently, the Kenyan taxpayer did not get

value for money. Individually:

i. MR. EZRA CHILOBA _ CEO

a) He signed a contract worth Kshs.4,196,300,000.00 for supply of 45,000 KIEMS Kits

contrary to section 103 of the Public Procurement and Assets Disposals Act,20i5.

b) He signed a contract for BVR IBM Server infrastructure maintenance and KiEMS

infrastructure security monitoling solutions tluough direct procurement at a price of

Kshs.452,006,003.77 which was not utilized during elections

c) Excess purchase of data bundles of 149,640,593 valued at Kshs.127,625,926 which

were not used for the intended purposes

2. MR. MARJAN HUSSEIN

a) As the Deputy CEO Operations Logistics and Support Services, he was the Chairman

of the Commission Tender Committee and he misled the CEO into signing BVR IMB

Server infrastructure Maintenance and KIEMS infrastructure security monitoring

solutions contract among others against the provisions of the Public Procurement and

Assets Disposal Act, 2015.

5
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b) He allowed reception of some election materials for Fresh presidential Elections way
long after the required delivery dates and after completion of the exercise.

3. MS. PRAXEDES TOROREY

a) Failure to provide legal advice with respect procurement of KIEMS Kits worth Kshs.
4,196,300,000.00

b) Failwe to provide legal advice to the CEO on direct procurement of various election
materials during the General Elections contrary to section 103 of the public
Procurement and Asset Disposal Act, 2015.

4. MR, JAMES MUHATI

a) He failed to advise the CEo on technical specifications relating to procurement of BVR
IBM server infrastructure maintenance and KiEMS infrastructure security monitoring
solution through direct procurement at a contract sum of Kshs.452,006,0 03.77

b) Faihire to advice the CEo appropriately on technical specifications relating to
procurement of Oracle database and security solutions worth of Kshs. 213,643,447.00

c) Failure to provide appropriate advice on technical specification on procurement of data
bundle requirement for the election worth Kshs.1,g00,579,512.00

There being no other business, the sitting was adjourned at Fourty minutes past Five o,clock.

Signed... Date.. 27:.7.:..T.]1
(Chairperson)

6/2
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IVIINUTES OF THE "I.47TH SITTING OF THE PUBLIC ACCOUNTS
COMMITTEE HELD ON SATURDAY 23RD FEBRUARY, 2O7g IN
COMMITTEE ROOM 9 AT 2.30 PM.

PRESENT
i. The Hon. James Opiyo Wandayi, MP
2. The Hon. Jessica Nduku Kiko Mbalu, MP
3. The Hon. Junet Mohammed Nuh, MP
4. The Hon. Maj. (Rtd) (Dr.) Eseli Simiyu, MP
5. The Hon. Tom J.F Kajwang, MP
6. The Hon. Patlick Makau King'ola, MP
7. The Hon. Mathias Nyamabe Robi, MP
8. The Hon. (Dr.) Otiende Amollo, MP
9. The Hon. Samson Ndindi Nyoro, MP
i0. The Hon. Peter Francis Masara, MP
11. The Hon. Francis Kuria Kimani, MP
12. The Hon. Michael Mwangi Muchira, MP
13. The Hon. Daniel Kipkogei Rono, MP
14. The Hon. Qalicha Gufu Wario, MP
i5. Hon. James Gichuhi Mwangi, MP

APOLOGIES

1. The Hon. Christopher Doye Nakuleu, MP
2. The Hon. Florence Mwikali Mutua, MP
3. The Hon. Michael Thoyah Kingi, MP
4. The Hon. Gideon Koske Kimutai, MP

IN ATTENDANCE
National Assemblv

Mr. Nebert Ikai Lomechu
Mr. Sidney Okumu Lugaga -
Ms. Caroline Njue
Mr. Salat Abdi
Ivlr. Elijah Ichwara

Clerk Assistant iII
Legal Counsel

Research Officer III
Sergeant At Arms r
Audio Officer

P arliamentary Liaison Officer

Chairman
Vice- Chairperson
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4
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Office of the Auditor General
1. Ivfr. Justin M. Rucha
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National Treasury
1. Rev Kimathi Kwiriga Accountant

MIN No. 587/2018:
The chairman called the meeting to order at Twenty Minutes past Ten o,ciock, followed by aword of prayer and introductions.

N NS
Confirmation of the Minutes
therefore no matter arose

of the previous sittings were deferred to the next meeting and

o. 018: NS TI OF T 201
Members were taken through the revised general observations and recommendations and agreed
on the following

VAT o
1' The committee observed that there were instances of outright conflict in the functions ofthe cEo and that of the chairman of IEBC. such conflicts arose mainly on procurementmatters and especially the procurement of KIEMS Kits and other eiection materials,contrary to section i iA of the IEBC Act.

Parliament should move with speed to strengthen the IEBC by revisiting the legalframework and the - general policy guidellnes *t it" takin! into account therecommendations of the Kriegler commiision in order to resolve tension between theoffices of the chairman and the cEo by having thlir functions clearly spelt out andaccountability appropriately assigned as envisionel under section I lA ofihe IndependentElectolal Boundaries Commission Act.

2' During evidence eathering it emerged that the chairman of the Commission acted contraryto section l6 (1) of the Leadership and Integrity Act, section 12 of the Anti-corruption andEconomic crimes Act and section l2 of the Pubiic officers and Ethics Act, which providethat state officers or public officers shall use the best efforts to avoid b;ilg in a situationwhere personal interest conflicts with official duties. Mr. chebukati as the chairman of thecommission presided over a Commission that allocated cases to a law firm to which hewas a founder paftner without prior disclosure of that fact. This comfromls.a on hisintegrity and presents a situation of conflict of interest and incompatibility.

It also emerged that the other commissioners demonstrated conflicts of interest in reiationto procurement of the KIEMS kits where the commissioners voted in favour of theirpreferred suppliers as evidenced in MINUTE l2-r5lo3/2017 of the Special plenary
Meeting held on 3 i't March , ZOl7 .

a
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The Committee recomnends that upon acioption of this report, the relevant investigattve

agencies should institute investigations on the couduct of the Comrnissioners involved with

a view to initiating prosecution u,here culpabiliry is established.

3. The Commissioners failed to exercise oversight while the Secretariat demonstrated pool 0l

lack of prior planning which plunged the electolal body into crisis after crisis, that

compelled the Commission to undertake direct proctrement of all critical goods and

,.rui"", in a manner that was contrary to provisions of Article 227(1) of the Constitution

in so far as it did not embody a process that was fair, equitable, transparent, competitive

and cost-effective.

The inertia exhibited by the leadership of the IEBC has eroded public confidence in the

institution's capacity, as currently constituted, to execute its constitutional mandate whilst

safeguarding prrUti" interest. To that end, the Commissioners, the Chief Executive Officer

and the Directors who were involved in the unlawful procurement should vacate offtce

immediately upon adoption of this reporl to allow for the much-needed reforms to be

effected to restore public confidence in the Independent Electoral Boundaries Comrnission.

4. The National Treasury and the Auditor-General should assist the Commission undertake

verification of all pending bills with a view to expedite the settlement of all genuine

payments due to the suppliers in order to save the public from incurring additional costs

that may arise from protracted legal disputes with such suppliers. The team should also

institute mechanisms to recover all monies that might have been paid to suppliers

improperly. Investigations should also be undertaken, and if impropriety is established,

appropriate action taken against all the officers involved'

5. The Accoulting Officer should at all times ensure that all applicable accounting and

financial controls, systerns, standards, laws and procedures are followed when procuring

or disposing of goods and services as provided for in section 68(2Xe) of PFM Act 2012

and section 103 of the Public Procurement and Asset Disposal Act, 201 5 '

6. The CEO, Mr. Ezra Chiloba, signed contracts worth Kshs. 4,312,046,312.00 without the

contractors providing performance guarantees contrary to the provisions of section 142 (1)

of the Public Procurement and Asset Disposal Act,2015. Upon adoption of the Report, the

relevant ilvestigative agencies should undertake an investigation with a view to initiating

prosecution if culpability is established. The Commission should at all times ensure that

performance guarantees are executed before signing a contract in accordance with section

1+z 1t1of the Public Procurement and Asset Disposal Act, 2015.

7. The Accounting Officer should always be guided by the Average Price List or Market
price Index published by the public Procurement Regulatory Authority that is designed to

assist all heads of procuring entities, accounting offrcers and all public officials involved
' in the procuremeni function with the necessaly information to comply with the aforesaid

legal requirement and in turn deliver value for money in the public service and comply

with sectio n 5ae) of public procurement and Asset Disposal Act, 2015 that prohibits all

3



transactions by public officials in which standard goods, works and services areprocured at urreasonably inflated prices.

v/ithin three months of adoption of this report, the public procurement RegulatoryAuthority should publish an updated ar.rug.^r.i.e List in light of the fact that the lastAverage Price list was published pursuant ; ,h. ;rouisions of section 30 of the publicProcur.ement and Disposal Act, 2005.

8' The commission should establish framework contracts with more than one supplier so thatit is not held hostage when it comes to pricing with the aim of ensuring that resources ofthe commission are used in a way thatls effJctive, efficient und ."ori*ical pursuant tothe provisions of section 6g(rxb) tf prur. pi"un". Management Act, 2012.

BASIS FOR COMMITTEE RECOMMENDATION FOR VACATION OF OF'FICE
The Commissioners

The committee received evidence relating to specific incidences to support impropriety in theconduct of the following conrmissioners and hence forming the basis roi tt " committee,s
fiJJffi:tation 

that tire said commissioners vacate orrr"e l*meoiut"rf upo, ir,. uaoption of this

1. Mr. Wafula Chebukati _ Chairperson;
2. Ms. Consolata Maina _ Vice Clairperson;
3. Margaret Mwachanya _ Commir.io.r".;
4 (Prof.) Abdi Guliye _ Commissioner;
5 Mr. Boya Molu - Commissioner; and6. Amb. Dr. paul Kurgat _ Commissioner

The evidence received depicts a commission running on auto-pilot. The commirri*..r,individually and collectively, failed to exercise oversight-as envisioned under section 1lA(a) ofthe Independent Electoral and Boundaries com"mission Act,2011 thereby plunging theInstitution into a crisis' The commissioners *.r" unuule to make urgent and decisive policydirections on procurement matters, compelling the secretariat to undertai" air"., procurement ofall goods and services in a ll,u*.i that.was contrary to Article 227(l)of the constitution of theinsofar as it did not embody a process t\t.ya1 ruir,'"qrlt"ile, transparent, competitive and cost-effective' As a result the comrnissioners failed-to ,ul"lr,u.g. of the Lntire lt".torut process i, the20rl electoral cycle' This evinces an inexcusable level of incompetence given the importance oftheir role in the electoral processes in the country as expressed in Article gg of the constitution.In a clear case of incompetence, the commissioners demonstrated lack of understanding of theirrole as relates to the principles of good governance and separation of roles between thecornmission and the Secretariat, intJgrity, iranffin.f una accountability contrary to theprovisions of Article l0(2)(d) of the Constitution.
conflict of interest- 11d giaring instances of gross misconduct were manifest during tlieprocurement of the KIEMS Kits the commissiori"r. opt"a to vote in favour of their preferred

I
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supplieis as evidenced in MINUTE t2-1510312017 of the Speciai Plenary Meeting held on 31sl

March, 2017.

The Chairman of the Commission, in serious violation of Chapter Six of the Constitution plesided

over allocation of legal wort to his former law firm without disclosing this relationship or even

cautioning the Secretariat of the same.

Without lrrole, the foregoing findings are evidence of Commissioners operating ultra-vires the

Constitution, the law and their oath of office. These constitute solid grounds for the removal of the

Commissioners from office under Article 251 of the Constitution. The Committee accordingly

recommends their removal from office forthwith'

The Secretariat

There seemed to be an unending tag of war and tuff-fencing between the Secretariat and the

Commissioners. In the clear lack of policy direction from the Commissioners, the Secretariat

operated as if the Commissioners did not exist. In the ensuing scenario the Senior Staff of the

Sicretariat, Individually and collectively, failed to plan, execute or implement the policies and

strategies of the Commission as envisioned under section 11A(b) of the Independent Electoral and

Boundaries Commission Act, 2011. It was apparent to the Committee that this failure was

deliberately designed to plunge the Commission into a crisis that compelling the Commission to

resort to direct procurement of all critical goods and services in a manner that was contrary to

Article 227(l) of the Constitution. Consequently, the Kenyan taxpayer did not get value for

money. The Committee highlights the following instances as the basis for its recommendations for

the removal fi'om office of the senior staff of the Commission:

1. Mr. Ezra Chiloba - CEO

Whereas the Committee notes that he has since been removed from the Commission, the

Committee particularly makes the following observations with regard to his role as CEO:

a) Poor planning and mismanagement of the procurement processes in relation to the

whole election process of both August and October 2017, theleby cleating an

environment of opaqueness, secrecy and anxiety. This, inevitably, contributed to the

escalation of the cost of the 2017 General Elections.

b) Failure to inculcate the spirit of team work and collegiality with the Commissioners

and not providing information to the Commission in a timely mannel', thus cleating

Ioopholes that were exploited to subvefi the proper functioning of the Commission.

c) Exposing the Commission to high risks by not demanding performance bonds before

signing contracts. For instance, he awarded a contract for BVR IBM Server

infi.astructure maintenance and KIEMS infi'astructure security monitoring solutions

tlnough direct procurement at a cost of Kshs.452,006,003.77 which solution was

eventually not utilized during the 2011 General Elections.
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I
d) Purchase of 149,640.5GB extra data bundles valued at Kshs. 127,625,926 which wereeventually not used for the intended purpor., Juring the zotl c"neral Elections,thereby occasioning extra burden to the'taxpayers.

2. Mr. Marjan Hussein _ Deputy CEO

a) As the Deputy cEo operations Logistics and Support Services, he was the chairmanof the commission Tender committee and he miiiea tne cEo into signing BVR IMBserver infrastructure Maintenance and KIEMS infrastructu* ,.",iri,y monitoringsolutions contract among others against the provisions of the public procurement andAssets Disposal Act, 2015.

b) He allowed receipt of some election materials for Fresh presidential Elections way longafter the required delivery dates and ut., 
"o*pietion of the election exercise. Forinstance' the security seals that were supplied late by Far East company Limited whosepayment is still contentious to date.

3. Ms. Praxedes Tororey _ Director, Legal Ser-vices

a) Failure to provide sound legal advice to the commission with regard to the requirement

iT"XTIHilce 
bonds bedre execution of contracts exposing tf,e commission to high

b) Failure to provide sound legal advice to the cEo on direct procurement of variouselection materials during thJGeneral Elections contrary to section 103 of the publicProcurement and Asset Disposal Act,20l5.

4. Mr. James Muhati - Director, ICT

a) Failed to provide sound technical advice to the Commission on specifications relatingto procurement of BVR IBM server infrastructure maintenance and KIEMSinfrastructure security monitoring.solution thr"Gn direct procurement at a contractsum of Ksh s'4 52,006,003 .7 T,thereby o""uriooiffiastage of public resources.

b) Failure to advice the commission appropriately on technical specifications relating toprocurement of oracle database andiecurity solutions worth oiKrhr. 273,643,447.00,thereby occasioning wastage of public r.ro*"...
c) Failure to provide appropriate advice onteclnical specification on procurement of data

*::lJ!J:}r,|ffi:Xt }#frection 
worth Kshs.1,860 ,57e,s12.00,iil,.u, occasioning

6



o ADOPTI REP

R THE 20L

The Committee unanimously adopted the above report with amendendments to the general

observations and recommendations as covered in MIN. No.589 after the Hon. Daniel Rono, MP

proposed and the Hon. Peter Masara, MP seconded. Members present proceeded to sign the

adoption list.

NO

There being no other business, the sitting was adjourned at Fourty minutes past Five O'clock'

Sigued put". . P.!. : .7.: .T.!.1
(Chairperson)
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ll.iL.,EF,elli::;Ei,IT Ei-[t]l"ORAl- Al'iD EOLIi.lDi'.HlE$ t-;ullvIl"1i.E;-3lr-)li

Ref: I EBCIC P/CORRI/o|.3 (75)

Hon Opiyo Wandayi, MP

Chairman, Public Accounts Committee

Thru" Clerk of the NationalAssembly

Clerk's Chambers, Parliament Buildings

NAIROBI

|r c, rPrtrrn,,

Date: li November,2018

Dear

RE: INTERNAL AUDIT REPORT ON AUDIT ON MA'OR PROCUREMENTS FOR GENERAL

AND FRESH PRESIDENTIAL ELECTIONS

The above matter refers

We refer to the invitation to appear before the National Assembly's Public Accounts Committee in

respect of an examination of the issues posed in the Report of the Auditor-General on Financial

Statements of the lndependent Electoral and Boundaries Commission for the Year Ended 3O June,

2017. lndeed as a Commission we acknowledge the severity of the allegations of possible massive

losses and/or misappropriation of public funds. This is why the Commission Plenary(Board),

through a resolution of its meeting held on 6tr April,2Ol8: suo moto commissioned an internal

audit as well as invited the Auditor-general (vide letter dated 27tr April, 2Ol8), to audit the value

for money and financial probity of the Commission's expenditure in the 2017 General and Fresh

Presidential Elections. This was simply because we wanted to assure Kenyans that the expenditure

of about KES 46Billion in the 2017 elections was appropriately spent-

Pursuant to the directions issued by your Committee in the sitting held on the 31n of October,2018

at Parliament Buildings, we forward herewith the following for your reference and consideration:

i. The lnternal Audit Report on Major Procurements for General and Fresh Presidential

Elections dated 2Oh August, 2018; and,

ii. The lnternal Audit Report on General lntemal Controls dated 2Oh August, 2018.

Yours{"""-.t

M'.TBUKA.
CHAIRMAN

a

Ends.
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INTERNAL AUDIT REPORT ON GENERAL INTERNAL
CONTROLS

REPORT ISSUED ON | 2O/o8/2O18
Distribution:

Chairman - IEBC

CC: Chairperson, Audit & Risk Committee

Audit & Risk Committee Members
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1.0 lntroduction

A r.equest wa5 rnade on 13th Apr{l, 2O18 from the Chairperton of the Cornrnission

through a memo Ref: IEBC/MPA'/12/18/4/13/1 to perform among other things, a review

of selected internal control functional areas. These were the basis of the set objectives

here below:

2.O The objectives were to;
'rll

2.1 Conduct a detailed report on all Commission Plenary resolylion

Plenary meeting to March 2018 that have not been implemented.rli;

2.2
t;:r- lr

Undertake a review of the premise, authorization and''fuhding of

1t)'ifgom the 165th
'ri\

r. rii ;;r:1 !t.:'

thd;ieCent visit to

23' U-ndEiiaTe-a revlew ofall Commission

record of deliberatiom at P$enarY

3.0 Scope and Methodology lH
ll,

The review entailed a review of nedessary

nprcrrnnpl rerhprp npap((An/

aceuraeyE-s-a

rl ll
I'

t,rllr
,,i

li

interviews with relevant

The following are the
I

rEtlieur;

;i'

which have not been implemented to date.

.lli

Background tlll
tlr llr,

tttr
lir

flll
lilt

lr tli
lur a1l the available Plenary meetings with a view of

rl
lr li4.'l The rev;i

4.1

-.-.--:++ir,-,i-,

AuaniflnatnSs 
:ii ii:::ji:

riit' .:-

Non - r# Phnary Resolutions

4.1.1 Seventeen (17) Plenary resolutions were not implemented to date based on the review.
fhey indudedi

5no. PLENARY MEETING RESOLUTION & NUMBER,

I68TH PTENARY MEETING - IOTH FEBRUARY, 2017

R,ET{ARKS

2
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1 Adopted the third option to lease EVIDs from an

African Country (such as Nigeria, Chana and lvory
Coast) as it outweighs upgrading the existing

systems or procurement of new equipment in terms

of time required to undertake the process

Not lmplemented

2 Directed the Secretariat to conduct a comparative

costs analysis for three options it proposed

(upgrading, conversion, leasing)

No evidence of a report

in thp,. subsequent

Plenary minutes
) 'J

1691H PLENARY MEETING - 16TH FEBRUARY,2A17

3 Agreed to the Government to 6overnment leasing

for voter identification and RTS System a5

proposed.

Not lmplemented

4 Transfer of ROs be delayed until such a' time that
the register will be cleaned and ready for
verification, which should not be later than lOth

April, 2017.

Returning Officer (RO,
transfers delayed up to
May 2018

171,t PLENARY MEETING - 28TH FEBRUARY, 2017

5 Option of leasing from four EMB1,(Ghana. lvory
Coast, Nigeria and Zambia) and conduct a

comparativ-e anaiysis usiRg a matrix with identified
variables.';,''.1 . ., ,:

Confirmed in the

minutes that both sets of
information were not
provided.

5. Conduct a background check on three companies
(M/S Safran identity & Security. M/S Smartmatic

and M/5 Gemalto) and obtain further information
from UNDP. and perform a desktop research to
inform decision making.

Not
comprehensively.

done

I73RD PLENARY MEETING _ 15TH MARCH, 2OI7

7 Agreed to the proposal to explore Plan B - to
engage IFES on the development of the Result

Transmission System.

No evidence of a Sub -
Committee Report in

the subsequent Plenary

minutes

3
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8 Resolved that the equipment encompassed in the
KIEMS be leased from a provider that has the
capacity and is able to deliver within the prescribed

timelines for voter verification and the General

Elections.

Directed the CEO to embark on the leasing option
with immediate effect.

Not lmplemented.
KIEMs acquired from

WS Safran ldentity &
Security via direct
procurement.

18OTH PLENARY MEETING _ O4TH MAY, 2OI7 1

iir,, ,i,i

That reports be prepared and submitted to P.lenary;

at every testing stage of the equipment. 
,,liii

,Not iyppiqmentii4,:' Not
'Pqfi. 

'9f '' iubsequent

,il,
,tllt,

',llr -;&- meeunS

tst'r PLENARY MEETING - t2rH M+f;'ryff,,,,,,,ii1111i,
,rtli

r0. That investigations be conductedtfr .the,{elaiitp.f tnd'
procurement of the ballot pefleff, pblliidgisterilhFd
results forms; and whoerrci is f"unA tijine culpable
wilt face disciplinary acltOn. ., il,l :;l;ii'

, :!ir. '::! r'|,
ilj, .i: 'l; rii

UNot tmptemented. No
Report presented

/discussed in Plenary.

ihdAY;2017I82ND PLENARY NC,.i.i

@
e.g. on 26th May,2017
J-_--,!-_ rL_ l6tJ N_-_-_-
vsr r. 16 rr.L r vr'

meeting. The

covered M,/S

update
Jubilee

f

lnsurance, M/S First

ilttr,,
),

.ll.

fusurance, M/5 AAR,

IWS Event Organizer for
NEC and M/S Scanad

Kenya Ltd. Other
updates included ballot
h.^6F. o-l .o.,.1+ farma

and Oracle.

12. The portion of the services which have been

overtaken by events be discounted durlng the Same

budgetThe

the

Partially.

remalned

4
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ne8otiations.

The lowest evaluated price presented by one of the

bidders to be used as a basis for the negotiations.

(l$hs 350.000,000)
despite the change in

the Terms of Reference.

13 An advisory opinion be sought from the Office of
the Attorney General on the question of the role of
Commissioners and the Secretariat.

No evidence of Plenary

deliberations in the
subsequent minutes. The

Lommrssron
.;.

Secietary/CEO,

provide a copy of.:the
Advisory Opinion.

14 All contracts must be drawn up by the Legal and

Public Affairs Directorate.
Not,fully,implemented.
Oracle contract not
drawn by DLPA.

]gOTH PLENARY MEETING - 22ND JUNE, 2017

15 Approved that the Secretariat entage a consultanry
firm for media services f6r 4 monttis in'accordance
with the procurement law and regulations.

Advised the

ProSramme
newsPaPer.

Secretar.iat to
themei and add

harmonize
the Taifa

the
Leo

Not lmplemented. The

Secretariat engaged M/5
Scanad Kenya Limited
for one (1) year as per

Section 2.1 of the Special

Conditions of Contract.

I91'T PLENARY MEETING - 25TH JUNE,2017

15. That we need to have the Results Transmission

application installed and operationalize locally in
our primary and secondary servers.

Not lmplemented. The

primary site for the RTS

was hosted by NTTs
cloud infrastructure.

17. That lWS Nfi be maintained as a backup for
hosting the Result Transmission System application

Not lmplemented. M/S

NTT used as a primary
host site.

5
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5.0 R.ri.* of ait Commission Plenary Minutes to Asiertrin Their eccuiacy is a iecord of
Deliberations at Plenary

Background

The review entailed a comparison of draft Plenary minutes by the person taking the
minutes, soft copy of Plenary Minutes sent to the Secretary to the Plenary and signed
hardcopy Plenary minutes.

Audit Findings

Although there were no major findings in this regard, the fq1l:winq

5.1. Missi

.i: ':l

t, it 1lHandwritten Ple Meeti Minutes

handwritten recorck of the fiol{owirry Pletary
179th, 182nd, 195th, 197th, 200th, 201n, 2O2d

h,

,not:i.

Qf.the 1 70th, 172"d,'17 4th,
aUHilable.

5.1.2 The handwritten Plenary rninutes
handwritten minutes and final/signed
they are a true record of deliberatfions

.for
!1,.

(ilt1: railTtnert(r'tn t.tt rrnrt(p( t o

nutes So as to ascertain accuracy that

5.2 Missing Draft Soft Copy

The l72nd, l74th, and not

il
llt,

,r!i ,ll
iirr

The l96th,: 205th, '210'i'ibnd 221n Plenary meeting minutes were not available for

t:
a

I

5.4

5.4.1 The

iri
l.
il

l.
tir
,ir i
lOfficer should provide original copies of the Plenary minutes

5.4.2 The Commission should consider the use of Hansard rystem to allow for generation
and custody of verbatim report: emanating from Plenary or any other critical meetirq

ons

6
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5.5 Delay in Signing of the Plenary Minutes

Plenary minutes were delayed in signing for a period ranging from four (4) months to
one (1) month. Further, the number of Plenary meetings held before signing ranged
from twenty Mo (22) to two (2) as shown in the table below;

5no. Plenary Meeting Date Date of Signing No. of Plenary
Meetings Held
Before Signing

1 173'd dated l5th March, 2017 02'd August,2017 22
2 174th dated lSth March, 20]7 21

3 175th dated 31n March,2017 20
4 'l75th dated 06th April, 2017 19:,
5 l77th dated 12th April, 2017
6 178th dated 21i April,2Ol7
7 l80th dated 04th May,2017 15

8 lSls dated 12t^ May,2017 'r5

9 'l82"d dated lSth May, 2017 14

10 '183'd dated 26th May, 2017 't3

1'l 184th dated 29th May. 2017 12

12 185'h dated 31( May, 2017 11

13 186th dated 07th June, 20.l7 10

14. 187'h dated 07th June, 2017 9

15. 'l88th dated l4th June, 2017 8

16. 189th dated 2Qth June, 2017 7

17. 190'h dated 23e June: 2f,17 6

18 'l9l$ dated,25s June. 20I7 5

19. 192"d dated 2Sh Jqne; 2Ol7 4
20. 193di dated 10h.July, 2Ql7 3

21. l94rh dated 12,h Ju .2017 2

Recommendations, ,

1

1 The Comrhission Secretary/CEO as the Secretary of the Plenary Board should explain
the reasons for delay in signing of the minutes at an appropriate time.

2 Plenary minutes should be confirmed and signed in the subsequent meetings at all times

to allow for effective review of minutes. correct errors and record dissent if
appropriate.

5

5

5

5

7

Minor lnconsistencies between Draft and Final Plenary Minutes
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The following inconsistencies were noted upon comparison of soft copy Plenary

minutes prior to signing and signed Plenary minutes;

Soft copy of minutes

as sent by the person

taking the minutes

Observation(s)Signed Plenary

Minutes
5no Plenary

Minutes

Number

1 l7lst The secretariat to
review the

specifications and

consider including

the following:-

,ii

Stqtement on pre -
priritBa forms not

s!p thUi1,poft cgpy

irrfnulgs.'ill',,,i!i!'1., '':it:. .rl.i'
,- .lt:rt.

.i1....:

l;,,rii,
,ri,

Yfe - PnnIeo rorms
wjth names of poll.

iii, 1,.
,.i '. )

I

ing stations and
number of voters.

t.

ii.rtl
'llir
Irilllr.rll'

It I

200th '.ii'l

,li:iiir',,.
'lr:

,iitl

ii

,l
rll,li

il

il

'jlr,rlr

'i:,, :l:';ii,.rlli'

li,
'ii,

I

,Directedt!!i, that "" all

'b,ii+ii riXip 34Bs

ieliliti,, ,,#ct be

ui|feaded in the
pr,Slic portal

lltiimediately.

Not in tlrc signed

Plenary minutes

but documented in

the soft copy of
minutes.

;ii
rili:i(lil,i,.

',i. 
_:r!ll

ii,.llr,

,.'rilr,

l:.
" ili r,.'ti

jliiiii;,,, "l:ltiiiii,

5.7
lii,

ll
,i

and
to aHow fur effedive

of verbatim reportt emanating from Plenary or any other
criti

5.0 Revietr.r of the Premhe, Authorization and Funding of the Recent Visit to Dubai (UAE)

by Commissioner, Margaret Mwachanya

-Ffliffifleliberations.

6.1 Background

6.1.1 Ttre Gcrrrmirstoner received an irnriffiion by ttre London €rraduate fu in
con unction with Commonwealth University (London Office) through a letter dated



L

30'h January, 2018 to participate in a "Top Executive Seminar" in Dubai [UAE] from 4th
to 6th of April, 2A18. The premise of the travel was therefore training.

6.1.2 Authorization for the documentation and funding for per diem, conference fees, air
ticket and ground movement amounting to UsD 12.448 (KShs. 1,242,592) was
obtained from the AIE Holder, the Budget office, Director Finance and finally the
Commission Secretary. The amount was broken down as follows:

5no Particulars Amount
(usD)

Amount

(KShi)

1 Conference fees 5,500 569\:250

2 Air ticket 3.000 '3.l0,500

3 Per diem 3,448 356,868

4 Ground movement 500 51,750

Total trz,49 ,:1,288,358

6 Unaccounted for ground movement amount

At the time of the review, USD 500 relating to ground movement had not been
accounted for via relevant support documentation.

6 Communication Breakdown,in Approval of Comm. Mwachanya's Foreign Travel
: . ', j

The invitatlon letter whs received in the Commission Chairman's office on lgth march,
2018 and marked tQ'the:Ag. Director Human Resources and Administration for advice
on the same -day. The Ag. DHRA marked the letter to Manager Commission Services
who upon receipt raised a memo to the Commission Secretary/CEO seeking approval
for facilitation. The travel documents and the related facilitation (fundln$ were
express.ly qPProved and processed without reverting to the Commission Chairman who
had earlier asked for advice and not action. This led to a communication breakdown.

6.4 Recommendation

Considering that the Commissioner has already left the Commission, the amount
should be recovered from her terminal due if any.

a

9
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7.O Review of Relocation Allowance for Consolata Nkatha

7.1

Background

Former Commissioners Consolata Nkatha and Dr. Roslyn Akombe were hired while

residing and working in Australia and USA respectively and relocated to Kenya.

7.2 Approval to process the relocation allowance for the two state officers was sought by
Public Serv i.Qithe Commission from the Chief of Staff and Head ot

advised on 6th June, 2017 through the
MPSYG/DPSIWHRWI2/3 VOL.11/7O. The processing

Akombe was stopped on lSth October, 2017 by the
immediately the former left the Commission 

,i
iril

of al

!e
lli,rtll rui iit,

accordingly
Ref: No.

Dr.

8er.q,iI
rii; 'trir,.
i"lf
t. '

l.!i

;.:ll,

Audit Findings
:r.ti:

7.3 lrregular and lnadequately Supported Payrner* :
I,

including the air ticket and the,
togistics company responsible fciii

voucher no. 432 was not su

baggage. ,iti

Ir
'i

the requisite documents
ng payments made to the

clearing of the Commissi_oner'sn

lr.1li,

LtI,.t!1,
'rili

il

L
1t

il

Itr'
l,

7.3.2 lnstead, an un-identifi docu
Cargo Ltd indicating'
was
former Vice Cha frilF,

2th July, 2017 obtained from QUBEBA
to support the payment. The document

on for the anticipated services.

7.3.3 Accordi
Director Cg.

same.

medfrt
orgliii, ffi

'i.
;,ii;1,. rii'

',lliiillil'

jServices Manger's memo of l8th October, 2Ol7 to the
was to "fa-cititate the prece5sing of the reallocation

tlm+ hadaotbeen andhenceaspecial imPrest

to
t,tlil 

, .IlI

have to the Commissioner who would in turn accoutlt for the

7.3.4 Fr.om the foregoing observations and the explanations obtained, the audit has not been

able to estabtish whether the services paid for by the Commission were wentuatly
divered.

10
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7.4
t

7.4.1

Recommendations

ln future, the Accounting Officer should ensure proper management and control ol
and accounting for, finances in order to promote the efficient and effective use of
budgetary resources in line with Section147 1 (d) of the PFM Act, 2012.

7.4.1 The Accounting Officer and Director Finance should explain the basis of making an

express payment without proper supporting documents

0

1

3

I

2

))

a
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Sign off

Team members

George Ong'udi

Gladys Mwangi

Fred Kariuki

Gladvs Onderi

Stanly Mureithi

Reuben Chirchir
tnternalAudit Manager

%/ot lu,s
er€

1 :!:..g..ryg E -.-.-.'g1jE._.-4-L., . | .t d l!-Et rl,g _ _ _ _ -. _ _

:-ol oelaota,

ffi+=. z6(o6'{".,,s

W S o/o r/ )a /6

CC"*

=*\=Ff..
Obadiah Keitany
Director Audit, Risk & Compliance

t2



a

- .-: . i ''ii(i

MINUTE: 12'15103/2017

MINUTES OF THE 175TH SPECIAL PLENARY MEETING OF THE INDEPENDENT

ELECTORAL AND BOUNDARIES COMMISSION HELD AT THE 6NT FLOOR

COMMISSION EOARDROOM, ANNIVERSARY TOUUERS ON WEDNESDAY' 31TT

MARCH, 2017 N 7.OO A.M.

PLENARY MEMBERS PRESENT

i. Mr. Wafuta W. Chebukati

2. Ms. Consolata N. B' Maina

3. Ms. $grgaret MwachanYa

4. Dr. Melyn K Akombe

5. Mr. Boya Molu
6. Amb. (Dr.) Paul Kurgat

7. Prof. Abdi Yakub GuliYe

8. Mr. Ezra Chiloba

IN AfiENDANCE
1. Ms. Decimah M'maYi

2. Marjan H. Marjan

Chairperson

Vice-Chairperson

Commissioner
Ccimmissioner

Commissioner
Commissioner

Commissioner
Commission Secretary/CEO

D/R&D -Taking minutes

DCS/Support Services

,

AGENDA
l. Prayers

2. Apologies

3. Adoption of the Agenda

4. Communication from the Chairperson

5. Management PaPer (s)

5.1 Status of procurement of KIEMS on Election Preparations

PROCEEDINGS OF THE MEEfiNG

MIN.IZO3I2O|T PRAYERS

12.1 The meeting was called to order at 7:3O a.m bY the Chairperson' A word of

pmyer was offered by Deputy Secretary/Srrpport Services, Mr. Marian H.

Ma$an.

B
Page X of 6
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-MtIrIJ7O3/ZOl7z'' ADOPTTON-OFTHFAGENDk

13.1 The agenda was adopted as presented.

14.'l The Chairpercon expressed concerns with the preparedness for the August

Bth 2017 General Elections. He felt that the Commission had not put its house in

credible elections.

14J= j{e-fui*rh€r obse+ued -t*re need.-for- the5eeretariatand the(ommission-to
move together towards the August Sh Elections.

'14.3 Fle reiterated the ne{Io put an elections team togEther as earlier directed,

so as to monitor the progre$on preparations for elections. Towards this end, the

Commission should have a checklist of activities and timelines in their offices for
tracking the progress.

MlN. t5/O3/2o17: MANAGEMENT PAPERG)

15.1 Status of procurement of KIEMS on Elections Preparations.

ts.l.t The CEO presented the paper giving the status of procurement of KIEMS

on Elections Preparations. The following were the highlights:-

a) The Secretariat embarked on direct procurement of KIEMS following the

decision at the Plenary meeting of 18fr March 2017.

b) tvtZS Safran & Security ldentity was invited on 23d March, 2017 to submit

their Bid on KIEMS, which was received on 256 March,2017.

c) The initial requisition by the Directorate of ICT had a budget of Kshs. 3.8

billion that covered the supply and delivery of KIEMS. The scope had now

changed to exclqde the Biometric voter registration component. Hourever,

the DICT added two components; namely, the purchase of Oracle database

Iicense and technical support for the verification of voters. The total budget

including the two components was at IGhs. 4.18 bitlion.

B Page 2 of 6
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a cl) -ihe evaiuation team',vhiih,,,yas appointed in acccrdance r,'vith 5eccion 1C4

found I'A/S Safran identity c!. Secr-rritv compliani witli aii technical

requirements and prcceeded tc negotiate on price. -Ihe negoiiatioi]s ;eitled

at a price of USD 39.964,421 inclusive of ali ta){es. The Evaluation

Committee recommended the award of the tender to M/5 Safran Identity

& 5ecurity for the supply of KTEMS incluciing the technical support for May

1orh Verification. The Evaluation Committee further recommended that the

oracle License component could be sourced using an alternative

mechanism and hence excluded from the tender'

e) The Director, Supply Chain Management's professional opinion

recommended the award of contract for KIEMS to M/5 Safran ldentity &

Security as recommended by the Evaluation Comrnitfee at a total sum of

USD 39,96 4,421 inclusive of all taxes; and that the user department (lCT)

be notified to procure the oracle licenses separately.

0 Clarification earlier souStgin the previous meeting with regard to M/S

Safran ldentity & Security fi certificate of incorporation, audited accounts,

valid tax compliance and claims of bribery in Nigeria had been resolved

and clarifi cation Provided.

g) The Accounting Officer had fully adopted the recommendations by

Evaluation Committee and the professional opinion by the DirecLor, supply

Chain Management.

15.1.2 Plenary made the following observations and concerns:-

a) Plenary's role was that of oversight, and not approvals on procurement

matters as this. lt was believed that the Secretariat had applied expertise in

arriving at the decision it had made, and that the Commission could only

but note.

b) There were concerns on value for money. lt was observed that a lot of

expendirure on items that could be obtained at a lesser cost such as training

components as well as the technical support were overpriced as these were

basic services.

There wis concern that Safran ldentify & Security was a technology SrouP

whose core business was in Aerospace (propulsion and equipment), defense

? c)

Page 3 of 6
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t
.'a-fr-Cf-sE*cUrfty."ft WArfeddthattl'rscompany'rnaf not-deliver on t-lte restrl'ts

tran'smisston solution component as it was going to rely on Scytl, a

company they did not believe had a good reputation.

d) The negotiation for devices was tor 45,UUU wnlle tne reqtllreo numDer ls

42,000. Theretuvas need for a :'eview oi the negotiated pnce.

e) Members sought to know whether the Secretariat had undertaken a market

survey to establish the price as Oreviously requested. There were of the

view, that the Secretariat needed to obtain prices from companies for
purposes of comparison.

a similar amounting to lGhs. 4.1 biltion was consi'dered not to ':'

be value for money; and the secretariat was asked if it had taken this into
consideration.

g) Concerns were raised at as whether due process had been followed by the

Secretariat to arrive at the Direct Procurement.

h) Members emphasiZed orr the importance of the bigger picture in view of
the,ltmited time-in which to prepare for the gth fiugtrst,2017 General

EIection.

15.1.3 The Secretariat responded to the concerns raised and observations made as

follows:-

a) The process undertaken by the Secretariat was in accordance with the

procurement law. fu the Accounting officer, he stated that his role in
evaluation was also limited since the procurement law defines clearly the

role of the Evaluation Committee.

b) On the pricing issue, the Secretariat pointed out that the records sho,rred

that the Evaluation Committee had negotiated with Safran and brought

down the price from USD 45,682,114 to USD 39,9&,42I. Due to the

nature of the business, it was expected the cost of production and logistics

are likely going to increase if detivery is within a timited period of time. He

cited the case of 2Ol2 when the cost of BVR kits went up astronomically

owing to the urgent deliveries required then. The Secretariat pointed out

Page 4 of6
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a

{ rhat cemairo hac qLroted u5D 5.5 trrliliitrn (eqrrivalent Kshs,5.2 biilion)

r,,,.rhiie smartmatic had indicated in tlreir solicitatiorr letter that they could

prov:de the kirs at USD 34 miilion but the Commission taking charge of the

field operations. ln strict sense, the Secretariat pointed out that cost oi the

KIEI'45 rvas about UsD 36 million.

c) On the question of Safran ldentity & Security being in the business of

aeronautics, the Secretariat acknowledged as such but also noted that

comrnission had already engaged the company in 2012 under the

covemment-to-6overnment arrangement. He said that safran was

involved in supplying solutions and services in elections in other parts of

Africa and had indeed provided an integrated election system in lvory

coast. Safran had partnered with Scytl in lvory coast and hence it would

be easier for the two to work together. As for Gemalto, this would be the

first time they would be providing an ihtegrated electoral solution' and

would have collaborated with a Moroccan comPany'

d) On the Auditor General's findilg en the 2012 procurement' the Secretariat

stated that it -u, ,.ry much ffit" of the observations. The Secretariat

however indicated that the solulion then was different i-e. it was only the

BVR solution that cost more that USD 58.3 Million (equivalent Kshs. 6

billion). At the moment, the Commission was looking at an integrated

solution at a price of USD 36 million. Even then, the CEO informed the

meeting that the Auditor General did not make comparisons'

e) on the number of kits, the cEo observed that the polling statioru are likely

going to be more than 40,200. There was need to plan for contingency

unless the Commission directs otherwise'

On the Evaluation process, the Management informed the meeting that the

issues raised on Safran in the initial tender had been addressed in the Paper

presented.

0

15.1.4 Following deliberation, the presentation bY the Secretariat was noted and it

wa5 resolved that the Secretariat be alloured to continue with the procurernent of

the KIEMS in accordance with the law. This resolution was suPPorted by the

Chairperson, Mr. Wafula Chebukati, the Vice Chairperson' Ms' Consolata Maina'

Commissioner, (Dr.) Roselyn Akombe, and Commissioner Margaret Mwachanya'

Page 5 of 6



15-.1.5 Therewas d,issen.t tot-h,i+resol.u'tion*by-Co.mroi+sioneq (P+oilA,bdi Gu.liye,

Commlssipner Boya Molu and Commissioner (Dr,) Paul Kurgat for following

reasonS:-

>

lh\ [J1C (nfrnn lrlan]itrr,G (arrrrihr did not he.;e 15" teChniCa! CaOaClty tOi"t .'_'"7_':1'__:: ':::::r_.:_::::""r ::_'_l_-' ':::-.-"- :::i.:_--: :----_'
deliver especially on Results Transmission.

| .) Lack of markct suruey could not allow one to make an informed

decision^

d) Not satisfied with the evaluation rePort by the Secretariat.

15.1.5 The meeting adjourned at 1:28 p.m,

Signed by:

COMMISSION SECRETARY/CEO

EZRA 5]MIYU CHILOBA

CHAIRPERSON

WAFUTA CHEBUKATI

9'
........Date

Date CTL k""1 .rlf e,O I
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REOUIS

PA RT ON E: USER DI RECTO RA f E/D EPA RTiVI ENT/RECIO N "

LrsT o Fsu MMARY/OBJ ECTTVE (5) OF TH THE ACTIVITY..... TOP
CON DSU ST ALLOWAN

Quanrity (Pax no..... erc) ............Darc required AS soon as possible.........

Ilequisition Amount .USD.1 1,948............. Req uester . . ... Karu Wario.

A1E..... Hassan Abdalla.....-.. Signoture....

PART TWO: BUDGET OFFICE: SUMMARY OF EXPENDITURE

...DATE. ..26th Janua:y, 201 8

t: ; j: i i.r:'.i/;, '{.,Li,. _)

!

1

...Venue......... Dubai UAE........-..
A

$ ou" 26'l' January, 201 8

Sienature.

ICNATURE..

a?'[ai rr

2$""""'\'Srr--

.Date-

SICNATLJRE DAl'E

2. D EPUTY coi\'l lvl ISSIoN SECRETARy_ _ (A p p Ror.' ED/Nor A p p RovEDt......

SICNATURE ...............,DATE......... -....

P P RO T'ED4NOT A P P ROIIED)

................DATE... -....

COMIVIISSIONSECRETARY ffis llAR r

. 
"';V'>-
WW
.r I f .\ 

- 
.-

4.

5.

6.

7.

i iijn'F'i'. "

PROCUREIVIENT MANACER

FINANCE I\,IANACER..

... SICNA TURE ..DA]'E

SICNATURE. DATE

note
The user is rcquired to fill the requisition approval form for activities within the work plan and funds are arrailable.

Upon confirmation of funds availability the request will be recommend to Aporover / Authorlzer for the necessary action.

ln-case where the Directorate has exhausted their budget a request shall be made rn writing to allcw expenditure to be charged on their
account/a<tivity and reguisite authority granred.

The NIE holders will monitor their acrount expenditures.

No payment/refund will be made without the approval of AIE holder or the Atternate AtE holder.

The Reguisition Form must be attached to the payment voucher.

Threshold : DF: Ksh 1.500,000, DCS Ksh 500,001 - 1.O0O,OOO, CEO: Ksh 1.OOO,OO1 & above

FD/B/0t (20t6)

DETAILS Account/Activity Ksh Comment /Recommendation
Approved Estimates voted ?&i0Yos 1,7?0 flJ!
Less: Total Expenditure already used

4.,6 t-'J'.k vl
Less: New Expenditure i.av1, 51a
Estimates/Allocation Ba la nce C/F

1,n tre b."b4

Ar
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INTERNAL MEMO

TO: Commission Secretary/CEO

FROM: Manager Commission Services

DATE: 2ln March, 20'18

SUBJECT: RE: INVITATION TO PARTy'ICIPATE IN THE TOP EXECUTIVE
DUBAI UAE 4TH TO 6TH APRIL 2018

Reference is made to the above named subject.

The London Craduate School has invited the Commissioner Margaret W Mvuachanya
participate in the above named seminar in Dubai UAE.

The seminarwill take place from the 4n April 6th 2OlB

Kindly approve
'1. paymentof Conference fees to be paidto the London graduate s;hool as indicated

below

5/ No

1. Commissioner Margaret W Murachanya

t. Per diem anci relurn air ticket as ihdicatE beloul

Total usD

to

?

1. Commissioner
Margaret W
Mwachanya

8s8 4 3.448

!

3000 6.448

Attached is a correspondence in regards to the sarne

,,Ud
Na

l"
u(,, --\r

Conference fes:

usD 5.500

5/ Nq Per diem

rate USD

No. of
days

Total UsD Air tickets

USD

Hassan Abdalla

9^r
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INTERNAL MEMO

:,- ::.

To:

From:

Date:

-Bireeffiinmree- C@

Manager commission;.,

28ft March. 2018

?.'1l4AR ?:\ Ur/,

i

I
I

I

I

i

The above subjea mafter refers.

This is to kindly request for your approval of USDloo being the ground rnovement forcommissioner Margaret Mwachanya whilst in DubEf-to partlcipatJ in the Top Executive
Seminar from 3d to 5rt'April, 2019.

Attached please find the memo approved by the Commission Secretary.

{-tt', YkI HASSAN ABDALIA

S* ^J $A"-\a-rur\U

SUBJECT: REQUEST FOR GROUND MOVEMENT-COMM.

s)

MWACHANYA-DUBAI

Ir'
"S

\.I
.t

t

1
-i\ ;'i
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INTERNAL MEMO

TO: Commission Secreta ry/CEO

Manager Commission Services

2'lc March, 2018

FROM:

DATE:

Reference is made to the above named subject

The London craduate school has invited the commissioner Margaret w Mwachanya toparticipate in the above named seminar in Dubai UAE.

SUBJECT: RE: INVITATION TO PARTy'ICIPATE IN THE TOP EXDUBAI UAE 4TH TO 6TH APRIL 2018 ' 
''

The seminar will take place from the 4r,, April 6th 20lg

Kindly approve

ECUTIVE EMI

Fnc-
(& 

P'n

;
I

I

I

I

I
:

I

I

I

l. payment of Conference fees to be paid to th
below

e London graduate school as inffi
?

,
1 q-8

Oo

D .{-YP
<.=:(-

*"^
*1ft5t. Per diem and return air ticket as indicate below

Attached is a correspondence in regards tc the same

!

Total U5D 21\s f,o

6,484

.,ud
No

l"
u(,, r\r

'i t"l"' ::

h4A

5/ No Conference fess
1 rtslComm nero wMargaret Mwachanya usD 5.500

5/ No Per diem

rate USD

No. of
days

Total USD Air tickets

U5D
1. Commissioner

Margaret W
Mwachanya

858 4 3.448 3000

Hassan Abdalla

Qlr

{ r1 vC-
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c garet Wanjala M Y3,
at

Thls Is Y@ur
de=

CmAndffsemmrfu {E ffiffire
@gEesb H&YurH#e myetr€

@@ffi6EmtrSffioemd Draffie M

and share your: ideas with other important leaders tike your good
spark a process that wiil, bring about dramatic gro*th .ii alt

the next ten years. This is highty possibl.e.

lnd

Dear Ms. Margaret Wanjala Mwachanya,

rn m
DON OFFICE: Mayfair Point, 34 South Molton Street, London
MAILING ADDRESS 9 Offord Close, London, N17 OTE

: info@LondonGS .co.uk Website : www.LondonGS.co.uk
Tel: +4477 86776802, + 4420361 227 49
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o
E
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@
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o
o
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Your Personal lnvitation to participate at a Loaded
value-Adding workshop and Nomination to Receive
.the Honorary Doctorate Degree
The Lbndon Gradua.te Schoot. hai-ffied hands with the commonweatth university
,(London Office) to stage.the above named workshop. We cordial,tv inviie voul'o be our:Distinguished Delegate of Honour.

Both the London Graduate school and the commonweal.th University are strbng onleadership and management coaching, teaching and research.

Why Are We lnviting You?
You are invited to come
setf. The purpose is to
directions of your life in

We Are in Over 50 Countries
an Atumni and Faculty in 52 Nations (and stiLl counting), we have cottected

humbte pack of effective wise practices that can spark and inspire chan
leadership, business, management and famity tife

DEIAILS OF THE WORKSHOP

workshop Theme: THrs rs My DECADE: The 15 Effective stra
10 Years Count in Att-Round Dramatic G

orkshop Fees: US$5,500 to cover course material.s
in Leadership and Management, intensive semi

Date and Time: Aprit4 - 6,ZO1g. 9am
: Arabian Courtyard Hotet, At Fahid Streetnue

ate School is the Trad
Reoistered in

ing Name of London Open Graduate Schoot Ltd
Enolanrl No Ai0?R75

ndon

\\,]e

.,q4

Jc J")S

0
{ \-'9

A I
2

'l 23456?Aal
10 Yea

ge and growth in

tegies to Make My Next
roMh.

, lunch, snacks, Master Ctass Certificate
nar and coaching during the event

5pm Daity (Arrivats Aprit 3).
(Opposite Dubai Museum) Bur Dubai

Pls Turn Over

eh on
, W1K sRG
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TfuHs ffis Wmwffi
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The 15 Effective Strategies to
Make My Next 10 Years Gount in

All-Round Dramatic Growth

N OM I NATI O N TO RECEIVE H O NO RARY DOCTORATE DEG REE

As part of the activities lined up to celebrate and challenge leaders like you, a selected number of

distinguished personalities who will accept to attend and participate in the Dubai Leadership

Workshop have been nominated to receive the flo'tlofary Boctorate Degreeiof the Commonwealth

University. You are among the persons selected in recognition of yourachievements and contributions.

TERMS OF PARTICIPATION

lf this invitation to the workshop, and the nomination for the award are both acceptable to you, please

send us an email to indicate your acceptance or call our Director of Programmes on +4477857580u to

say so as soon as possible, so that we shall commence alTangements to ensure your smooth

participation. Only those who witl accept to attend the Leadership Workshop shall be eligible to receive

the Honorary Doctorate Degree. We wish to request you to send your profile highiighting your

contributions and achievementsto assistthe PlanningCommitteeandAwardsCommittee.

I look forward to hearing from you soon

Yours sincerety,

lr1s. Sadiksha Rai

H. O. D. :Conti nui ng Education Programmes

a

?r
n

Li
fr

.;; **gfu$:'t'



, ,,OimdO
e m$gg.$"gg5f Scnaoot AND UNIVERSITY

co/,^M ONWEALTH

BUSINESS

,&laLwr ARTS I TEC HNOLOGY
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Venue: Arabian Courfyard HotelAf Fahid Street (Opposi te Dubai Mus

Date: April a 6 2018

Bur Dubai

)
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DUBAI ToP EXECtlTIVE SE

]

Course Fee: us$5,500.00
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J-omd crLr GraCu.arfe Sehoon

a COMMONV/EALTH ^#iEa
UNIVERSIry&s.rB
BUSINESS !. ARTS 

' 
TECHNOLOGY 

.,w

Thtrs fis Yrnur
Deeadles

CmAmdmwThoflSHffiffifto
SffiffioSffib MffiYwNl@d{@ym
G@ffihNftemdMcM

wwlv.LondonGS.co.uk

AND

Pmf. Mlchael Addlson
Charrcalc CunnsrrBlh Univt r*ty DII!& tttsIlrr[orElOperators

Go nlif hEd'Exp ert "Speake rs

34567a91
10 Years-

Fao{y

www.cub-edu.com

p res ent

DUBAI ToP EXECUTIVE SEMINAR
@ Arahian Courtyard Hotel [0pposite 0uhai MuseumJ, Bur 0uhai. Frorn April 4 - 6, Zot g

o
o
c
@

E
o
o

o
!
o

o-

12

tsurse Fee: $5,500.80 per partlciparri
The fee covers course materiats, lunch,

snacks, Master C{ass Certificate in
Leadership and Managernent, intensive
seminar and coaching during the event.

r/engsl
Arahian Goufiard Hotel,
Al Fahid Street [0pposite

Duhai ltiuseuml, Bur Dubai

Date: April 4-6,2018
Time: 9am - Spm Daily

ndtr Sponsoteci i:y
Londoa Graduatc School

. Commonwealth University
Ecole Sup6rieure Universilaire Cotonou

Key Topics
o Setting an Agenda for the Next l0
o The 15 laws of Erowth hy John
o Ihe Csntral Purpose of My Life

o Ihe Gentral Purpcsa of My

o Ihe Uision of My 0rganisation
o My Personal and tamily
o Ihr True Meaning of Success

. ller Io Stay Focused and Sticlr to

o Successful Prolcct Management

r 0rowlng Your Business

r Erosing Your Business Through nrowg(
Your People -/o ttigltalllrrletlng lnd Your Growth\,/

. Erowing Your Busines Ihrouqhdystems
rnd Buslna* ilodels \Z

o Waalth Educrtlon '-/o lhr lmportrncr ofyour llealth
.[3 Sessionr rith rn E0ert Doctor]

hy
ta*aHng

Plar of Erowth Past Se P rt pants I Pictum an r aI Ic n reS

/a r.l',
A.lrund
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1-ondon Graduatc School

Received from:

Being PaYment for

9 Offord Close, London, N17 OTE

Emait:info@t-onOonGS'co'ukWebsite:www-LondonGS'co'uk
Iel. +4477g6776g02, Tuiazan2T4g For text messages only, use +447585650928
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CMC

COMMON\ryEALTH
UNIVERSITY CU

,/.ri )-Y .

,,.;I::i'e;,

@E@#

BUSINESS O, ARTS ,.} TECHNOLOGY Reg. No. 62'871

Email: Info@cr:b-edu. com Website: www. cu.b-edu. eom

Rem ittance lnstructions

US Dolla ount Detailsr

3

Bank Name &,Address: UNION BANK UK PLC
Sth Floor
1 King's Arms Yard
London EC2R 7AF

A_D_IU[{_rSrRAIo_B

LONDON GRADUATE SCHOOL' 
9 Offord Close, London lilT oTE

info@LondonGS.co.uk Website: www.LondonGS,co,uk
TeI: +44(o)77862768o2; +44ro)!o36122749

Beneficiary: Commonwealth U niversity

Swift A,ddress: UBNIG82L

Sort Code: 23-s7-97

Correspondent Bank: Deutsche Bank New York, USA

Correspondent Bank Swift Code: BKTRUS33

Account No: 01 64731 0

IBAN No: GB1 8U8UK23579701 64731 0

.4".

rmdi
1,
i

|e'

t:

Member Accredited



n

r-
i-
I
l

.:3!'.,r;r--

s

i

-.,-' 
-...q'. .:

btNm

l{AilJAlj
Nu[tbc

Enti* lEx Dlb

&rroftat.
oil TRffisrr m Ar{D

157



t

l\,s

t!
't.

Ji:
s"
B)

frl

i

i . .t'.11 
_

. i>:','ryr '-:rE{{t i,{

I

i
I
I

I

i.r r. r id:[1. lial;qt
: - f*,"-r'lc hpa

t a -{rai^.r,tr

tuti

+

t

.,r##,
:' ,t "-!tf i
';i;'"-1${



.- :_,t ,dr Lt,l r:r .:):.:, i i i

Business Class

I\/1 S IVIAR G R ETWAN JALA I\4WAC HANYA
Emirates Skywards Blue

Gate Zone Check_in arrive by
B o8:4s

Seat

07E
Boarding

09:45

Security clear by

09:'15

Nairobi

DXB
Dubai

Sat 07 Apr

10:15

NBO
EK719

SEQ:117

Emirates Business Class Lounge Nearest to your departure gate

Sat 07 Apr

14.15

I

I

E

t

t

416/2018, 9:54 AM
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A total f(Shs i45,5.it7,200 \ tss spenr on refilting oigas rylinders for General Elecdons urd Fresh

Presrdential Elections. Hori'ever, there ivere no inventory records to show dre quantrty/lel,'el of
gas m each c,vLinder immediately before *re refilling exercise began and therefore we are unable

io confi-rm, by u'ay of documented ev'idence, *re authenticir.v and validrry of the paymetlts made

for the refiIled gas cyhnders during both elections.

Disregard of the Chairman's Request in approval of a Commissioners Travel Approval

The Commission Chairman received a request by Commissroner Nlwachanya to travel to Dubai

for rarning. The Chairman requested for advice on relevance of dle course from Director Human

Resource and Administration. Instea4 the travel documents and dre related facilitation (fimding)

were e{pressly approved and processed by the CEO wrthout reverting to ttre Commission

Chainnan who had earlier asked for advice and not aclion. This was disregard to laid down chain

of command and untamount to insubordination by the Secretariat.

20.A h'regular and lnadequately Supported Payment

20.1 Former Commissioners Consolata Nkatha and Dr. Roslyn Akombe were hired wtrile residing and

working in Australia and USA respectively before relocating to Kenya- They were entifled to

reimbursement of costs in respect to travel and baggage transportation.

. 20.2 Subsequently, KShs 1,928,010 was paid to Comm. Consolata Nkatha without the requisite

supporting documenB including the air ticket and the relevant receipts showing payments made

to the logistics company responsible for transportation and clearing of the Cornmissioner's

b€gage.

Other Additional Findings by the Auditor General

(b) ,667 SIM cards procwed at KShs 4,463,505 were not delivered for use during the FPE.

(c) 563 SIM Cards purchased at KShs 365,950 for use dwing the GE were not delivered.

(d) 661 Modems & SIM Cards for use during the ffi were not delivered- Costing of the sa:ne

based on a post payment arrangement rather than actual data required.

(e) Payment Vouchers & other docume,nts used to pay iWs Telkom for 16,825 SIM Cards not
provided for review contlary to Section 9 (1) of the Public Audit Act, 2015.

Purchase of Oracle Database & Security Solution

l
i
:,,,.

t
it

a 2l

2t3

21.L Purchase of KIEMs Kit
(a) Excessive pwchase of data bundles valued at KShs 127, L09,656

21.2 Supply, Delivery,Implementation & Commissioning of NetworkTransmission
(a) No value for money on 1,000 Thuraya SIM Cards (ioaded wi& daJa) valued at KShs

L19,663,280 for use during the EPE rairich were not delivered-

8



The following inconsistencies were noted upon comparison of soft copy Plenary
minutes prior to signing and signed Plenary minutes;

Sno. Plenary

Minutes
Number

Signed Plenary

Minutes

Soft copy of minutes

as sent by the person

taking the minutes

Observation(s)

1 171st The secretariat to
review the
specifications and

consider including

the following:-

Pre - printed forms
with names of poll-
ing stations and
number of voters.

Statement on pre -
printed forms not

in the'r:soft copy

200rh Directed ' that all

forms 34As. 34Bs

and 34Cs be

uploaded in the

public portal

immediately.

Not in the signed

Plenary minutes

but documented in

the soft copy of
minutes.

5.7 Recommendation

The Commission should consider the use of Hansard system to allow for effective
generation and custody of verbatim reports emanating from Plenary or any other
critical rneeting deliberations.

6.0 Reviau of the Premise, Authorization and Funding of the Recent Visit to Dubai (UAE)
by Commlssioner, Margaret Mwachanya

5.1 Background

6.1.1 The Commissioner received an invitation by the London Graduate School in
conjunction with Commonwealth University (London Office) through a letter dated

!

8



a

3OthJanuary,2Ol8 to participate in a "Top Executive Seminar'in Dubai [UAE] from 4th

to 6th of April, 2018. The premise of the travel was therefore training.

6.1.2 Authorization for the documentation and funding for per diem. conference fees' air

ticket and ground movement amounting to USD 12,448 (KShs. 1'242,592) was

obtained from the AIE Holder. the Budget office, Director Finance and finally the

Commission Secretary. The amount was broken down as follows:

5no. Particulars Amount
(usD)

Amount

(t<shs)

1 Conference fees 5,500 569,250

2 Air ticket 3.000 310.500

3 Per diem 3,448 356.868

4. Ground movement 500 51.750

Total 12,M8 '1,288,368

6.2 Unaccounted for ground movement amount

At the time of the review, USD 500 relating to ground movement had not been

accounted for via relevant suPPort documentation.

6.3 Communication Bieakdown in Approval of Comm. Mwachanya's Foreign Travel

The invitation letter was received in the Commission Chairman's office on 19'h march,

20lB and marked to the Ag. Director Human Resources and Administration for advice

on the same day. The Ag. DHRA marked the letter to Manager Commission Services

who upon receipt raised a memo to the Commission Secretary/CEO seeking approval

for facilitation. The travel documents and the related facilitation (funding) were

expressly qpproved and processed without reverting to the Commission Chairman who

had earliei asked for advice and not action. This led to a communication breakdown'

6.4 Recommendation

Considering that the Commissioner has already left the Commission, the amount

should be recovered from her terminal due if any.

?
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7.0 Review of Relocation Allowance for Consolata Nkatha

Background

7.1 Former Commissioners Consolata Nkatha and Dr. Roslyn Akombe were hired while
residing and working in Australia and USA respectively and relocated to Kenya.

7.2 Approval to process the relocation allowance for the two state officers was sought by

the Commission from the Chief of Staff and Head of Public Service and accordingly

advised on 6th June, 2017 through the correspondence Ref: No.

MPSYG/DPSM/HRM/12/3 VOL.11/70. The processing of allowance payable to Dr.

Akombe was stopped on 1B'h October, 2017 by the Commission Services Manager

immediately the former left the Commission

Audit Findings

7.3 lrregular and lnadequately Supported Payment

7.3.1 An allowance of l(Shs 1,928,010 paid to Comm. Consolata Nkatha through payment

voucher no. 432 was not subsequently supported with the requisite documents

including the air ticket and the relevant reteipts shbwing payments made to the

logistics company responsible for transportation anil clearing of the Commissioner's

baggage. '

7.3.2 lnstead. an un-identifiable document dated 12th July, 2017 obtained from QUBEBA
Cargo Ltd indicating cost estimates was used to support the payment. The document

was reported to have been delivered to the Manager. Commission Services by the

former Vice Chair in person as a quotation for the anticipated services.

7.3.3 According to the Commission Services Manger's memo of l8'h October. 2017 to the

Director Finance, the purpose was to "facilitate the processing of the reallocation
allowance to meet the cost to be incurred in baggage transportation'. This therefore
meant that the actual expenditure had not been incurred and hence a special imprest

ought to have been issued to the Commissioner who would in turn account for the

same.

7.3.4 From the foregoing observations and the explanationt obtained, the audit has not been

able to establish whether the services paid for by the Commission were eventually
delivered.

1
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7.4 Recommendations

7.4.1 ln future, the Accounting Officer should ensure proper management and control of.
and accounting for. finances in order to promote the efficient and effective use of
budgetary resources in linewith Section 147 1(d) of the PFM Act.20l2.

7.4.1 The Accounting Officer and Director Finance should explain the basis of making an

express payment without proper supporting documents.

8.0 Conclusion/Opinion

8.1 lnternal control weaknesses were noted based on the review. For instances, the review
noted that certain Plenary Resolutions were not implemented. There were process Saps
relating to feedback on Plenary resolution implementation and availability of records.
The Commission should institute proper controls with regards to conduct of meetings.

a
8.2

8,3

Although an isolated case, a gap was noted in the approval of travel, especially outside
the country. The Commission ought to develop a policy on travel. both local and
foreign for all cadre of staff.

There was a weakness with regards to, provision of support documentation for
payment by a Commissioner. In future, there is need to thoroughly examine the

support documentation by Directorate of Finance to enable accountability of budgeted
re50urce5.
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