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iniCONCLUSION

There should be a manua! backup to elect
systems at the next general election.

XntBttY Ol INIOR.MAIIOi_.
coMxuMc^rroNs Ar,lD lEct{tioLocY

ronrc

. Joint Statement from the Department Of Homeland Security and Office of the Director of National lntelligence on
Election Security

Release Date: October 7,2016

...DHS has convened an Election lnfrastructure Cybersecurity Working Group with expefts across all levels of
government to raise awareness of cybersecurity risks potentially affecting election infrastructure and the elections process.
Secretary Johnson and DHS officials are working directly with the National Association of Secretaries of Sfate to offer
assisfance, share information, and provide additional resources fo state and local officials.

https://www.dhs.qov/news/20'16/10/07/ioint-statement-departmen!homeland-securitv-and-office-director-national#

. Kenya is at war with Al-Shabab!
F}i ,*+
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Five Reasons

1. Electoral Process Guarantees

2. Reliability and Dependability of Systems

3. Network Coverage

4. Human Factors - Risks to be tMitigated

5. IEBC System Procurement Factors

}0M5TIY of INIOI}IATIOI_.
COMXINICA]]O:{S AND TECt[\OLOOY
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(soon)

Voter
Registration

(16 Jan-1 s Feb)

Voter
Verification

. No Duplicates

. No Fake Voters

. Complete Records
+ lneligible Voters

CLEAN REGISTER
. No lneligible Voters
. No Fakes
. No Duplicates
. Voters Allocated to

Stations

Audited
BVR

Verified
BVR

Audit

(10 Apr-10 May)

. + New Voters

. + Diaspora

. + lneligible Voters

Current
BVR

Augmented
BVR
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Process Gu arantees
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[(trJI5TRY Of INIOR T(AItOn".
cor(ML-.{tcAIIoNs .{ND TlCt6TOLOCY

The paper copy of the register is a verifiably identical
copy of the verified electronic register of voters

It provides an alternative should the computer devices fail, without loss
of data.

It provides resilience in the face of disaster

Paper Gopy
of

Electronic
Verified
Register
of Voters

Electronic
Verified
Register
of Voters

(1Oth May 20171
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2 Re Iiab ility & Dependability
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CO!O,(rlllCATION5 A.llD T!CHr--OLOOY

Reliability or dependability t the ability of a system to function
under stated conditions for a specified period of time

T

This is reported in nines. 1 nine = 90o/o, 2 nines = 99o/o, 3 nines
= 99.9%. Acquisition and maintenance price grows
exponentially with nines.

The more complex (more parts) the system and the larger the
number of organizations involved in operations the lower the
reliability

The lntegrated Electoral lVanagement System is complex and
involves many organizations
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Dimensioning the Challenge
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50,000 Polling Station each of 500 Voters

10%

Itr!{ISTXY oF rl{Iox}t IIOi_,
COMITUIIICAtIONS r}.D TEclo,lol.ocY

5,000 Polling Stations will fail
2.5M Voters disenfranchised

500 Polling Stations will fai
250,000 Voters disenfranch i

50 Polling Stations will fa
25,000 Voters disenfranch

90%
Reliability

99%
Reliability

99.9%
Reliability

fai ure

1%
failure

!

sed

0.1% I

sedfailure

+ E)

+ +

tr+ +
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3. Network Coverage I!(MISIRY of DOoR.llATtoN,
cororl lc^TloNs AtlD TECHNOLOOY

It is not about the network coverage alone:

- IEBC has no network of its own and has to procure from 3rd
parties, limiting control and creating multiple vulnerabilities

. System configuration errors by a vendor rendered the
Safaricom network unavailable during a by-election ) yet the
Safaricom network services were up and running

Currently,lTo/o of the country is 3G enabled which covers
78o/o of the population ) IEBC targets to use the network on
August 8 to transmit scanned copies of results to constituency
tallying centres.

ol\#-?
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REPUI}LIC OF RENYA .Human Factors - Risks to be o$1,0

NG;

N/l itigated

Device Risks: Data errors, Equipment Ioss, Equipment
malfunction, Device uncharged

Supplier Risks: Late delivery, defective equipment, improper
integration, warranty and support, closed source solutions

Logistical Risks: l/atching device to polling station, [Missing
devices, damaged devices etc

Operator Risks: Skills gap, unable to solve problem

Denial of Service: Network jamming, device theft, hacking and
attacks

MINISIIY Oi NTOI}IATON'.
CO!,O,ruMCATlOl{5 A}rD TECH^-OLoOY





5 IEBC Sy stem Procurement
Factors

REPTIBLIC OF KENYA
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MIM5IRY Of INTOI"\|ATIO:\_.
COI/MUNIC TIONS AITD ECIINOLOGY

The Kenya Integrated Electoral Management System (KIEMS) tender has multiple issues,
namely

Step 1 states that amongst other onerous requirements the potential supplier must have a certificate of compliance with:
Page 19: 84: REACH - registration, evaluation, authorization and restriction of chemicals (EU)

Observation:
The REACH sfatufe ls reputedly one of the most complex pieces of European legislation, and is an odd 849 pages of dense technical
specification on chemical registration and supply chain management. Other countries such as Korea etc have their own equivalent
legislation

This limits the tender to a European supplier. There is no technical need for this restriction. (Excludes Kenyan companies)

Page 20:
A1 : The hardware must be easily portable for easy movement by election officials without damage to internal circuitry and should not
exceed 1.5k9 including the internal battery and all supplied accessories.

Observation:
This limits the solution to an integrated tablet device and extra battery. There is no technical need for a 1.5K9 limit on weight since the
device will be used in only one location on a table.

A2: The proposed Operating system should have the latest an anti-virus program
Page 49: Technical Skills of Project engineers: ICT Certifications e.g. MCP/MCSE/CCNA/CCNP

Observation:
Why does this limit the solution to one specific vendor?

Under the: Technical MANDATORY Requirements
Only bidders who meet ALL the requirements for Step 1 will proceed to Step 2.
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Factors VINI5IAY OF INIO[\I,\TIOi_,
co!o&1{IcATroNS AND fEC}tNOLOGY

The Kenya lntegrated Electoral Management system (KIEMS)
tender has multiple issues, namely

On the timing of deliveries:
The tender stipulates that
Page74: [Manufacturing, assembly and delivery lead{imes to the IEBC warehouse ([i/aximum 60
days after contract sign off).

Observation:
From our experience, this is unattainable.

On data transfer to devices:
On page 74,lhe Tender stipulates that:

1. Data export from the central system and import onto all the lntegrated System indicating the
timelines, infrastructure or other components required (this export should be completed within 2
weeks).

Observation:
But the tender also requires the data to be stored on SD Cards. Assuming therefore that
22,0001(7*24* 60 minutes) = 2.18 SD cards per minute. lt will be required to copy data to each SD
card at a a rate of less than 30 seconds. This is simply not possible, given setup times, marking,
insertion, commencement of copy, removal of SD card and location to the correct polling station etc.
The requirement of 2 weeks, using SD cards cannot be met.
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5. IEBC System Procurement Factors
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T{IMsTRY OF INTOR.}(^NON,
co,,rMUn-tcATToNSINDTECIt}iOLOOY

IEBC Tendering Oversight required:

The tender has no provision of securing the manual election results forms that are sealed
in special secure envelopes that can be tracked and used for final verification.

Solution:

The tender specifications need to be reviewed before it is closed on Jan 9 2017 as
it calls for a total electronic lT based solution for voter registration, verification and
results transmission.

Election experts must scrutinise the new tender specifications before it is re-
advertised so that it is open and transparent and fair and allows for an integrated
system that caters for all conditions - electronic or otheruvise

Long-term Solution: An independent team to ltlonitor tendering, append quality
acceptance signatures and have access to the IEBC pre-use results of the system that
will be used in the election.

Explore the use of Public Key lnfrastructure and Block Chain technology with
companies: Creating transparency and integrity of the process - Start early:
I[/TUEDIATELY AFTER THE ELECTIONS

local
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BRIEFING TO THE SENATE STANDINC COMMITTEE ON LE6A
AFFAIRS AND HUMAN RIC,HTS BY THE INDEPENDENT ELECTORAL

AND BOUNDARIES COMMISSION

The Election Laws (Amendment) Bill, (NationalAssembly Bill No. 3 of
2O1s)

December 29,2016
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NTRODUCTION

The IEBC wishes to thank the Senate Standing Committee on Legal

Affairs and Human Rights for according us an opportunity to address
some salient issues concerning the preparations for the next Ceneral
Election, and in particular, on amendments a5 proposed by the
National Assembly under the Election Laws (Amendment) Bill,
(National Assembly Bill No. 3 of 2015).

It should be pointed out that the said Bill is as a result of two
unrelated processes. The first, is a process that commenced way back
in 2O14 leading to the substantive bill on election amendments (i.e.

Bill No. 3 of 2015). The second process relates to the aftermath of
the negotiations leading to the enactment of the Elections Laws
(Amendment) Act 2016 and the Elections Offences Act 2016.

The Elections Laws (Amendment) Act 2O16 and the Elections
Offences Act 2015 both came into force on 4th October 2016- These
laws are an outcome of a negotiated process spearheaded by the
Joint Parliamentary Select Committee. The IEBC has made
adjustments to the earlier published election timelines as the first step
towards the implementation of the new.

The key areas that we raised concerns about included: the audit of
the voter register, its methodology and procurement; size of polling
station; inspection, verification and certification of the register of
votert; the role of ICT in electoral processes and its procurement;
party primaries and nominations; and the budgetary implications.

STAKEHOLDER CONSU LTATIONS

It should also be on record that when the new laws were enacted,
the IEBC was never fully consulted after the Bill was drafted. We do
not remember if there was any invitation for public participation on
the draft bill. This is understood given the political context at the
time the laws were negotiated.

As implementers, the IEBC has the duty to raise any concerns it might
have with respect to the implementation of these laws. By so doing,
the IEBC is discharging its constitutional mandate to protect the

e
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sovereignty of the people of Kenya. lt is unfortunate that the issues
raised by the IEBC have been misrepresented to the extent that
ordinary citizens may not distinguish facts from fiction.

lmmediately after the laws were enacted, the IEBC made effo rts to
inform political parties through the Political parties Liaison
Committee (PPLC), civil society organisations, media, state actors,
development partners and the Justice Legal Affairs Committee of the
National Assembly. With respect to the JLAC, the IEBC appeared
before it four times upon the Committee's invitation.

During all our engagements, there was unanimity among
stakeholders that there are issues that needed to be looked into afresh
for the smooth management of the electoral procesr. The only point
of difference has been the preferred iolutions. This can only be
resolved if parties can have a honest and candid conversation on
substance.

BI.PARTISANSHIP

It is important for the country to rally together as we embark on
preparing for the coming general election. While meeting the JLAC,
the IEBC emphasized the importance of resolving the issues raised
through a bi-partisan approach. Now the Bill is before the Senate,
the IEBC calls for the same bi-partisan spirit. We are pleased to
observe that the Senate is cognisant of the need for bi-partisanship
and we look forward to resolutions that will meet the expectations
of Kenyans.

VOTING PRINCIPLES

10. Articles 38, 82, 83, 86 and 249 of the Constitution provide the
framework for electorai governance in Kenya. When making
proposals on electoral governance, the IEBC is motivated by nothing
else, other than being faithful to the voting principles ret out in the
Constitution. This Committee must always remember that (l) Every
adult citizen has the right. without unreasonable restrictions to be
registered as a voter and to vote by secret ballotl and (2) that
administrative arrangements for the registration of voters and the

I.

9
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conduct of elections shall be designed to facilitate, and shall not

deny, an.eligible citizen the right to vote or stand for election.

UsE OF TECHNOLOCY AND CONTINCENCY IN ELECTIONS

11.

12.

We wish to put it on record that IEBC plans to deploy an integrated

electronic system that consists of voter registration, voter
identification and results transmission. ln this integrated system' there

is no electronic voting. By voting we mean the act of casting a ballot'

We have already developed the specifications and advertised the

tender for the supply of what we have christened' the Kenya

lntegrated Election Management System (KIEMS). And by doing so,

we are planning for 100o/o success in deployment and not 1O0o/o

failure as some stakeholders have indicated.

However, in the unlikely event that technology fails in some areas,

proper planninS must eniure that eligible voters are allowed to vote
after an agreed upon procedure is followed. This is best practice. For

instance, in 6hana, the Public Elections Regulations of 2012, provide
for a manual process of verifying the voter in the event that for
whatever reasons, the biometric machines are unable to identify the

voter using fingerprints. Annex ll provides the 6hanaian case study.

Similarly, when it comes to transmission of results, there are several

factors that could lead to failure. The question we should be asking

ourselves is, what does the IEBC do in such a situation? We have read

literature on this matter and the overriding instructions to EMBs is

that we must have a contingency plan for any technology we deploy

in elections. The quotation from ACE network below is apt:

"a contingency plan must be fully implemented and is fully
tested prior to Election Day. ldentification of a tecond
telephone in close proximity to each voting station can be

made prior to Election Day, and can rePresent an economical

alternative in case ot'technology failure. Where mobile phones

are used, technical tuPPort staff can be deployed with
replacements for failed units. Where multiple mobile networks
are available, local roaming or alternative SIM cards can be

provided to presiding officers-

'13.

14

n< ZD\L
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The selection of a contingency plan is driven by local context
and circumstances in that particular jurisdiction. ln some
circumsta nces...... partnership or collaboration with private
companies to use their facilities can be made as a backup plan."

Having observed the debate on the use of ICT in elections, we noted
that most players are agreeable that there is need for a backup, fall-
back or contingency plan during the process of identification or
transmission of election results. The issue at stake is what type of
contingency plan we should have. On voter identification, the IEBC

proposes the 6hanaian model. With respect to results transmission a

modified approach could be designed.

ln Annex I, the IEBC wishes to highlight some of its positions with
respect to certain amendments and what the National Assembly has

proposed to amend. IEBC's proposals were guided by experience and

most importantly, by the constitutional principles that govern
elections and in particular, Articles 38, 82, 83 and 88 of the
Constitution. Further, the IEBC has also been informed by
international best practices.

5

16.

Where transmission of data from devices at the polling station
or perhaps from tallying centret is planned, devices can be

configured with a number of target servers offering redundancy
at the back end and increasing the likelihood that results will
reach at least one of the configured servers...... Finally, a

manual alternative to electronic transmission of retults, such as

the use of couriers or hand delivery, can be used as a final back-

up plan.
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appear to confirm their biometric
data.

3. The IEBC raired quettions ar to
what happens to voters who for
one reaion or the other do not
phyrically confirm their biometric
data during between April 10, 2017
to May 10. 2017 verification period.
should the IEBC aisume they are
part of the regiJter or not?

Thir approach will provide
KenyanJ alternatlve
mechanism, ruch;s SMS and
web portal to confirm their
regiJtration detailJ.

The revlsed provlslon shall now
read:

The CommitJion shall, not later
than rlxty dayJ before the date of
a general election, open the
Retitter of Voten for verllication
of reglrtntlon data by membery
of the public at their reJpective
polling rtationt for a period of
thitty days.

details not considered by
National AJsembly.

C. [Sectlon 5] The new Section 8A (3)

stateJ that for purposes of the firit
genera I election after the
commencement of thls Jection, the
Commisiion shall, within thirty dayt
of the commencement of thit
,ection, en888e a professional
reputable firm to conduct an audlt
of the Register of Voters for the
purpose of:

(a) verifying the accuracy of the
Registeri

(b) recommending mechanisms of
enhancing the accuracy of the
Register; and

l. Audlt of the regirter of voters iJ a

new requirement in the country'5
electoral process. The law did ndt
define the procedure to be
followed ln auditing the regiiter.
The new section alro impact5 on
elections operatlon timelines.

2. There are overlaps beMeen the
timelines for engaging the audit firm
and the procurement law.
However, the Public Procurement
and Arrets Disposal Aat 2015
governi all procurement in the
public sector. The new does not
make reference to the procurement
law.

Amend Section 8A(3) by deleting
the words " within thirty dayr of
the commencement of thi5
section" before the word engage
to read:

For purposes of the lirst general
election after the commencement
of thit tection, the Committlon
shall, engage a profetsional
reputable firm to conduct an
audit of the Reglfier of Vote6.

National Assembly did not take
IEBC proposal into coniideration

7
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Annex ll: Case Study: 6hana - Public Elections Regulations, 2016

l) ldentification and verification of voters 32.

(l) A polling assittant may, before delivering a ballot paper to a Person who i5 to vote
at the election. require that person to produce a voter identification card in order to
establish that the p€rson ii the registerdd voter whose name and voter identiflcation
number and particulari appear in the Register.

(2) ln the absence of a voter identification card, the polling asristant shall identify the
name and particulars oflhe voter as recorded in the name reference list.

(3) The polling assistant shall scan the barcode of the voter in order to establish by
facial recognition the identity of the voter.

(4) The voter shall go through a biometric verification process through the use of the

biometric verifi cation device.

(5) Where the biometric verification device fails to verify a registered voter and the
red light is shown with a voice messaSe 'RUECTED." the polling assistant shall

(a) inform the agents of the political Parties present at the Polling station:

(b) complete a Verification Form, as set out in Form Seven of the Schedule in

the presence of the party,s candidate or agent; and

(c) hand over the completed Verification Form to the Verification Officer.

(6) The Verification Officer shall draw a horizontal line across the voter's barcode in

the reSister to indicate that the voter has been manually verified.

(7) At the end of the voting and before counting of the ballots, the number of
persons manually verified shall be entered in the second box in C6 on the Statement

of the Poll and Declaration of Results Form as set out in Form Eight of the Schedule.

2) Chana to Allow Manual Verification of Voters

6hana's Electoral Commission says voters in the 2O16 eledions can verify their
eligibility both manually and biometrically to prevent the high numbers of PeoPle
disenfranchised on voting day. The chair of the commission, Madam Charlotte Osei

addressing editors across the country in Accra said a few new modalities have been

introduced for this year's elections to make it credible, fair and transparent.

She reiterated the Electoral Commission's readiness for the elections on December 7.

"There is the introduction of manual verification a5 well as biometric verification. The

reason why the EC hal decided to introduce manual verification it because of the

instances of false rejection.

"ln the unlikely event that tomeone Sets to the PollinS station, preJenti their card,

they're found on the register, the barcode is signed, their details come up and you can

see that they are validly registered voters however the biometric machine fails to

14



validate them, the EC was of the view that people should not be disenfranchised but

should be allowed to vote" she added.

ln the 2012 elections tome voteri were disenfranchised because the biometric

machines could not verify them although they were validly registered and are known

to b€ persons who live in their vicinitieJ with them.

The key policy of 'No Verification, No Vote'was to be implemented to the letter in

that election. The new laws have reviewed the no verification, no vote policy which

according to the EC chair has been in consultation with the various political parties.

5he said "so in the law we PUt in a manual verification process' which was 5ubiect to
aSreement with all the political parties at the Inter-Party Advisory Committee

(rPAC)."

5ource: ht to:/,/3news,co n/elect ion-2 Ol6-vote rs -can-v erifv-both-man uallv-a nC

biometri
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AFFAIRS AND HUMAN RIGHTS BY THE INDEPENDENT ELECTORAL
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INTR.ODUCTION

INTRODUCTION

The IEBC wlri-l", to thank the Senate Standing Committee on Legal Affairs

and Humari'Rights for according t.ls an opportunity to address some salient

issues concelning the preparations for the next General Election, and in
pai-ticular, cifr amendments as proposed by the National Assembly {,rnder the

Election Lau/s (Amendment) Bill, (iilationalAssembly Bill No.3 of 2015).

It should b( pointed out that the said Bill is as a result of two unfelated
processes. The first. is a process thht commented way .back in 2Ol4 ieading

to the substdntive bill on election amendmenti (i.e. Bill No. 3 of 2015). The

second process, relates to the aftermath of the negotiations leadirig to the

enactmeni of the Elections Laws (Amendmentj R.t zotO and the Elections

offences Act 2016.

The Electioris Laws (Amendment) Act 2Ol6 ahd the Elections Offenies Aa
2016 both tame into force on 4th October 2O16. These laws are an outcome

of a negotlated procesi spearheaded by thE Joint Parliamentafu Select

Committee. The IEBC has made adjustments td the earlier published election

timelines as the first step towards the implemehtation of the new.

The IEBC dil not hesitate to inforrh stakeholdeis the implications bf the law

and the .hdll"nges it.posei to the electoral process. lndeed, intmediately

aftei the IaWs were enbcted, the IEBC made effcins to inforrn poiitical parties

through thA Political Parties Lidison Committee (PPLC), civil iociety

orgdnisatiohs, media,'state actorsi developm€int partners and the Justice

Legal Affairs Committee bf the National Assembly. With respect to the JLAC;

the iEBC appeared before it four tirnes upon the Committee's invitation.

Durlng all ciur engagernents, there was unanirrlity among stakehdlders that

theib are il5ues that needed to be looked lnto afresh for the smooth

mahagement of the electoral process. The oniy point of difference has been

2



the prefepred solutions. This can only pe resolved if parties can have a

honest and candid conversation on substapce.

However, as implementers, the IEBC has the duty to raise any concerns it

might har4e with respect to fhe implementation of these laws. pV so doing,

the IEBC is discharging its constitutional mandate to protect the sovereignty

of the people of Kenya. It is unfortunate that the issues raised IEBC

have been misrep resented o the exte t _thcl_ald ineryilaen-s_ mav not
distinguish facts from fiction.

preparing for the coming geperal election. While meetin the JLAC, the IEBC

t

em h siz the im ortance of resolvin the issues raised tftrough a bi-

a rtis roach. Now the Bill is before the Senate, the lEBC calls for the

same bi-partisan spirit.

The table below, the IEBC wishes to highlight some of its positions with
respect to certain amendrylents and what the National Assembly has

proposed to amend. IEBC's proposals were guided by experierice and most
importantly, by the constitutional principles that govern eleCiions and in
particular, Articles 38, 82, 83 and 88 of the Constitution. Furtlier, the IEBC

has also been informed by international best practices.

3

It should also be on record that when the new laws were enacted, the IEBC

was rlever consulted, and indeed, neither was the general ppblic. This is

underrtood given the political context at fhe time the laws weie negotiated.

That said, it is important for ihe country fo rally together as we embark on
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polling station. kit iJ unable to read the voter'J
fi ngerprint,:the. Presiding offi cbr moves
to the next level of verification by
using the voter'5 "National lD
number". Often, this process leads to
having'the,voter.detailsrshowingon; .

the screen and then confirmed by the
preriding officer before proceeding to
vote,

proceeding to the tecond
option .of verifying the.voter,.
to contult with party agentt
a n d,/or,observert presen t a n d
record in a fom the reatonJ at
to..why.thevoter was not, . .

iden ti fi ed b i o m et ri ca I I y.

[Section ^13]. Section 38A;
rtates that for the efficient
and effective conduct of
elections, the Commission
shall determine the number
of vgters-penpoll ih gsffi r'on-

but ruch number shall not
exceed five hundred voteri.

The Gbmmission'had, made a 'similar
proposal to have the number of voters
per polling station capped at 700 but
also allowing the Commission to
determine any other number.

2. The number of polling itations will
increase by almoit 10070 if the
CommiJsion achieves itJ targeted 22
million voters. Current projection -
5731"oolling stations.. . .

3. There are certain voting areas that do
not have space for expansion to
accommodate additional polling
stationi. This is based on IEBC's own
aoal\isis of the facilities in over 2OO
polling rtations which had more than
5,000 voters.

Amend section 38A by deleting
the word 'five' after exceed
and replacing wlth 700 to
rea d:

Fo r tfu ' e ffi cient a nd effedi ve
conduct of elections, the
Commission shall determine
the number of votert per
po//ing station bul tuch
number sh al L n ot exceed. seuen.
hundred voterr.

Parliament has proposed
to revise the law to
enJure that the number of
voters per polling itation
doeJ not exceed 700.

B
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COMMUNICATIONS
AUTHORIIY OF KENYA

TELECOMMUNICATION NETWORK COVERAGE IN KENYA

l.OBACKGROTJND
The Communications Authority of Kenya (CA) is the regulatory authority for the
communications sector in Kenya. Established in 1999 by the Kenya Information
and Communications Act, 1998, the Authority is responsible for facilitating the
development of the Information and Communications sectors hcluding;
broadcasting, multimedia, telecommunications, electronic commerce, postal and
courier services. During the FY 2015116, the Authoriry conducted an ICT Access
Gaps study to identify ICT infiastructure and services gaps / high cost areas and
estimate the appropriate financial subsidy amounts required from the Universal
Service Fund (USF) to facilitate closing of the identified ICT gaps.

2.0 KEY FTNDINGS OF TIIE ACCESS GAPS STI]DY

2.1 2 G Coverage
The study established that 94.4%o of the Kenyan population is covered by 2G
network, ieaving out only 5.6% of the country's population without access to voice
communications services. It was also established that only 164 out of a total of
7,149 sub-locations remain totaliy uncovered, while a further 418 have less than
50% of their populations covered by 2G.

lq11elsC.. 1000 >90o/. | 50oA - 90o/o < 500/o 0'
Sgllloc{[qlqq s,{!! 487 {25 418 164

x

. Table l: Sub-location population 2G coverage
n



(

r\
Figure l: Combilled opcrttor 2C coverage at

-90 dBm signalstrength

Operators 2G cov€raqe
3 ODerdtoEI Arrde,

x
Orange

2.2 3G Coverage

opulation in Kenya are covered bv 3G.

>90o/o 500h - g\v" < 50"/. 0.

2,454 21 1,116 977 t,244

Qorqfege
Sub-
locations I

Table 2: Sub-location population 3G coverage

l

+

78% of the

100.A



Figure 2: Combined operator 3G coverage at -90 dBm signal strength

. -S Operators 3G coveraqe
X ! 3 operators

I alrtet
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Table 3: Estimated 2G and 3G Network coverage by Counfy

Coun 2G 3G
o 87.7 49.1

Bomet 99.8 97.7
Bun ma 96.4 9s.2
Busia 99.1 95.4

MarakwetEI 97.t 34.7
99.6

Garissa 58.1 4.6
lioma Ba 97.8 81 .6
Isiolo 54.7 16.4
Ka iado 74.4 38.9
Kakame 99.9 93.5
Kericho 99.6 87.7
Kiambu 99.8 98.3
KiIifi 91.9 51.5
Kirin r 00.0 98.5
Kisii 99.9 90.2
Kisumu

98.8
Kirui 89.2 49.8
Kwale 91 .s 46.4
Laiki IA 90.8 48.9
Lamu 82.4 34.4
Machakos 99.9 73.0
Makueni 99.6 68.7
Mandera 66.9 9.4
marsabit 56.6 25.2
Meru 99.8 85.4

onM 99.t 69.5
Mombasa 99.7
M 99.7 80.8
Nairobi 100.0 99.9

99.7 7 4.6
Nandi 99.6 85.9
Narok 86.7 29.9
N lra 99.9 96.2

Embu
8 8.3

99.9

99.8

Nakuru



99.8 86.5
Samburu 5s.5 14.0
S 99.6 94.5
Taita-Taveta 96.4 43.4
Tana fuver 85.8 12.8
Tharaka Nithi 97.9 77.6
Trans Nzoia

8l.l
Turkala 34.8 t0.2
Uasin Gishu 99.8 /o.l

99.9 99.0
Wa lr 48.2 8.4
West kot 69.0 13.3

99.7 66.1

99.9
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29th December 2076

a

f .iThis is a written memorandum on behaU of the COALITION FOR
CREDIBLE POLLS 2077, n response to an invitation by the Senate to
submit views on amendments recently enacted by the National
assembly to the Elections Act.

A. The key questions we all MUST reflect upon, and which guided our
memorandum is;

2. If there was a failure of either the Electronic Voter Identification Device

GVID) in a particular area, meaning that the Elections in that specific
area did not happen, or happened and spilled over into Wednesday
9th August 2017, the Elections thus held would be unconstitutional.
\,ty'hat would happen then?

a. Would we hold a by election when there was no primary
election?

b. Would the rest of the nation wait until that area voted?

c. Would the courts allow a violation of the Constitution by
allowing voting to begin on a day other than that set out in the

Constitution?

3. And in the event there is a network failure that stops or prevents

results transmission on time, what then happens?

B. Whether section 39 (f ) (c) of the Election Act as amended by section
L4 of the Election Laws (Amendment) Act,2076 is unconstitutional?

T

2lPage

I

A,i INTRODUCTION___-=-I--

B. THE WRITTEN MEMORANDUM



4. Article 38(3) guarantees every citizen the right to vote; the said section

states thaU

(3) Eoery adult citizen has the ight, tuithout unreasonable restuictions -
(a) to be registered as a aoter;

(b) to ztote by secretballot in any election or referendum; and

5. The right to vote under article 38(3) is buttressed by Article 81(a) which

states tha!

81. The electoral stem shall comply with the following pinciples -
a eedom o citizens to exercise their olitical ri hts under Article

6. Further to the foregoing Article 83 (3) states tha!

7. By virtue of the aforegoing there is a presumption in favor of enforcing
every right of a citizen to be registered as a voter, to vote and to have

every vote count.

8. The amendments sought to be introduced by Section 39(1)( C ) of the
Election Act as amended by section 14 of the Election Laws
(Amendment) Act,201.6 and Section 10 of the Election Act as amended
by section 7 of the Election Laws (Amendment) Act, 201.6 rebut this
presumption.

3!i

3lPage

(3) Administratiae arrangements for thz regtstration of ooters and the

conduct of elections shall be designed to ,facilitate, and shall not denlt,
an eligible citizen the ight to aote ot stand.for election.



9. It is a known fact that electronic gadgets/ hardware suffer intermittent
failure, even though the intent of manufacturer and persons procuring
were that they work seamlessly

10.Data available from the Communications Authority of Kenya confirms
the fact that 10% of the country has no network coverage at all, while
orJy 77% of the country has 3 G network coverage. It is therefore
beyond argument that even before the election is held, a very
significant number of polling stations run the risk of not kansmitting
their results

11.It is also a well-accepted fact intemationally that the use of technology
in elections and indeed in many other spheres of life poses numerous
challenges including:

i)

ii)

iii)

lack of transparency;

negative impact on confidence in the process;

confusion for the illiterate, uneducated and elderly voters on

Process;

need to conduct widespread voter education, how to use it
and its impact on the process;

difficulties in auditing resultsi

secrecy of the ballo!

security of the voting and counting process;

cost of introducing and maintaining the technology over the
lifecycle of the equipmenq

ir)

v)

vi)

vii)

viii)

a. ln fact, even a failure rate of 0.01% will mean approximately
14,000 Kenyans will be denied the right to vote, which is against
their fundamental right as enshrined in Sections 38,81 and 83 of
Kenya's constitution

4lPage



ix) potentially losing control over the process to outside
technology vendors; recruitment of staff with specialized IT
skills;

x) added complexity in the electoral process and the ability of
the EMB to deal adequately with this complexity; and

xi) Consequences in the event of equipment or system
malfunction.

xii) In addition to these challenges, it is also vitally important
that electronic voting and counting systems are
implemented in such a way as to not violate core electoral
standards.

l2.Technology is not intended to fail. However, there are many

documented instances where technology in elections and electoral

processes have failed (AppendixL)

13.If any component of the electronic system fails, the reading of section

39 (1)(C), as amended by section 14 of the Elections Laws

(Amendment) Act,2016 will render the whole election a nullity

14.Equally, the failure of Biometric Voter Registration systems and E\IID
systems should not be a basis of disenfranchising eligible Kenyan

voters. Indeed, the insistence on exclusively employing electronic

voter registration and identification systems which have in the past

proved to be unreliable and imperfect should be seen as an attempt at

legalizing voter suppression laws akin to those employed in the past

in the United States of America to disenfranchise black and minority
voters.

5lPage

15.To ensure that the constitutionally required threshold of an accurate,

verifiable, secure,, accountable and kansparent process is met, there

should be manual process as a back-up in case there is failure in the

rl



electonic transmission of results. This is a position that has been
upheld by the Supreme court in the case of RAILA ODINGA & 5
others v INDEPENDENT ELECTORAL AND BOUNDARIES
COMMIS SION&3othersl20131eKLR at paragraph 233 where it was
held thau

"...We take judicial notice that, as with att technologies, so it is zuith electoral
technology: it is rarely perfect, and those employing it must remain open to
the coming of new and improned technologtes. Analogy may be drawn with
the traditional refereeing methods in football which, as their defects became

apparent, were not altogether abandoned, but were complemented with
teleaision-monitoing, which enabled watchers to detect errors in thc pitch
which had occurred too fast for thc referees and linesmen and lineswomen to
notice...

....But as regards the integrity of thc election itself, what lawful course could
IEBC haoe taken after the transmission technology failed? There was no
option, in our opinion, but to reoert to the manual electoral system, as utas

done. ...

.....From case law, and from Kenya's electoral history, it is apparent that
electronic technology has not prouided perfect solutions. Such technology has

been inhercntly undzpendable, and its adoption and application has been only
incremental, ooer time. It is not surpising thnt the applicable lau hns

entrusted a disuetion to IEBC, on the application of such technology as may
be found appropiate. Since such technology has not yet achieaed a lettel of
reliability, it cannot as yet be considered a permanent or inetsersible

foundation for tfu conduct of the electoral process. This negates the

P etitioner's contention that, in the instant case, injustice, or illegatity in the

conduct of election would result, if IEBC did not consistzntly employ
electronic technology. lt follows that the Petitioner's case, insofar as it
attributes nullity to the Presidential election on grounds of failed
technolo gi c al deai ces, i s n o t sust ain able.... "



16.One o{ the key security and reliability standards in an election Process

is an optional specification for a voter-veri-fied paper audit trail.

17.In addition to the foregoing, concerns of restricted public participation

in the verification of results have been raised in countries that sought

to exclusively use electronic voting systems.

18. For example, in 2009, the German Federal Constitutional Court
(Appendix 2) declared that when electronic voting systems are

deployed, it must be possible for the citizen to check the essential steps

in the election act and in the ascertainment of the results reliably and

without special expert knowledge. The court found that it was not

possible for a citizen or voter to independently verify the integrity of

an election based entirely on electronic systems.

lg.Electronic transmission of votes is susceptible to hackers, software

bugs, badly kained poll workers or Power outages could intentionally

or accidentally erase or alter voting data captured by the machines ln
the event of a close electiorL a recount would be impossible on

machines that keep no proper record of votes cast' This will be in effect

kusting the fate of our democracy to technology that's not ready yet.

21.The insistence of using electronic transmission as the only mode of

transmission will be setting up the country on the reliance of an

unreliable, insecure mode of transmission of Presidential results, the

TlPage

20.The use of electronic transmission of results failed in the recently

concluded elections in Ghana because the system was compromised

and so they stopped using it and had to revert solely to the manual

system.



least we could do is to have a back-up manual system in case the
electronic system fails.

C. Whether Section 10 of the Election Act as amended by section 7 of
the Election Laws (Amendment) Act,20'1.6 restricts the right to vote
as guaranteed by Article 38(3) of the Constitution?

2Z.Kenya needs to be careful by virtue of the amendments that were
brought into force by section 10 of the Elections Act as amended by
Section 7 of the Election Laws (Amendment) Act, 2016. The said
section made it a requirement that a person's biometric data must be
verifiable on polling day and that this can orrly be done using an
Electronic Voter Identification Device (EVID) As much as the
intention is noble, the said EVID devices have not yet been procured
and as demonstrated above, are susceptible to problems like all
technology and IT systems.

23.The only biometric data captured are fingerprints until such time as
the 1't Interested Party deploys technology to capture biometric data
other than fingerprints.

24.The aforesaid requirements introduced by section 10 of the Elections
Act as amended by Section 7 of the Election Laws (Amendment) Act,
2016 will disenfranchise registered voters;

a. Whose details have been registered as voters but whose
fingerprint cannot be captured by the Electronic Voter
Identification Device (E\rID) by virtue of the fact that the thumb
prints have been disfigured due to age, injury or manual labour.
This group of Kenyans corutitute a significant number of voters
on the voters register and the insistence by some stakeholders on
exclusive electronic voter registration and identification must be

seen in the context of an unconstitutional attempt to legitimize
voter suppression.
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b. Those registered voters whose fingerprints are captured in the

voters register but who cannot produce finger prints on voting

day e.g those people whose hands have been dismembered.

c. In-case there is a failure in the EVID machines.

D. Whether Elections can be extended beyond the provided for specific
time and date stated by Articles 701, 736, 777, 780, of the
Constitution?

25.There have been arguments that in the event of EVID failure, that
Elections in the specific area be frozen until such a time that the

equipment is fixed. This will be unconstitutional.

E. Conclusion

26.If envisioned eleckonic parts of the eiections systems fail, then the

Elections Laws (Amendment) Act 20'l'6 as designed may lead to a
denial of Kenyan citizens' rights to vote which is unconstitutional.
Article 83 (3) of the Constitution states that:

"Administratioe artangements for the registration of ttotets and
the conduct of elections shall be designed to facilitate, and shall
not deny, an eligible citizen the ight to ttote or stand for
elections."

27.Everything points to the fact that we need a Manual Back System of
voter identification and results transmissiory in the unlikely event the

electronic systems fail
a. These manual back-up systems MUST be credible, accurate,

transparent, accountable and verifiable

b. That all players MUST agree on the manner and method or
events that would trigger the use of these back-up systems
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28.The amendments of any statute should not become an instrument of
voter suppression. Our electoral laws and systems should not
undermine the right to be registered as voter, the right to vote and
every vote should count.

29.Article 2@) of the Constitution of Kenya 2010 states thaf

"Any lazo, including customary lau that is inconsistent with this
Constitution is aoid to the extent of the inconsistency, and any act or
omission in contraztention of this Constitution is inoalid.,,

30.With respect to the interpretation of the Constitutiory Article 259
provides the manner in which the Constitution is to be interpreted. It
requi-res that the Constitution should be interpreted in a manner that
promotes its purposes, values and principles, advances the rule of law,
human rights and fundamental freedoms in the Bill of Rights, and that
contributes to good governance.

-f0-P-a g e

31. With regard to provisions of legislation that limit or are intended to
limit fundamental rights and freedoms, the Constitution itself qualifies
the presumption. As was observed in the case of Coalition for Reform
and Democracv (CORD) & 2 others v Republic of Kenya &10; others
[20151 eKLR where it was stated;

" [96.J However, we bear in mind that the Constitution itself qualifies this
presumption with respect to statutes which limit or are intended to limit
fundamental rights andfreedoms. (Jnder the provisions of Article 24 .... There
can be no presumption of constitutionality with respect to legislation that
limits fundamental rights: it must meet the criteria set in the said Article."

32.THAT the amendments sought to be introduced by Section 39((1)(c) of
the Election Act as amended by section 14 of the Election Laws
(Amendment) Act,2076 and Section 10 of the Election Act as amended



by section 7 of the Election Laws (Amendment) Act, are inconsistent

with the Constitution and are therefore void to the extent of the

inconsistency.

33.We urge the Senate to uphold the recent amendments passed by the

National Assembly to set the Elections Act in conformity with
intemational best practice in the area of electronic electoral systems,

with the Constitution of Kenya and perhaps most importantly, to avert

a national crisis which may be potentially violent in the event

electronic electoral systems fail or malfunction on election day as has

happened in the past in Kenya and numerous other countries.
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Fairfax County, Virginia, November 4,2003. Some voters

complained that they would cast their vote for a particular

candidate and the indicator of that vote would go off

shortly after.

During the Ghanian elections held in 20'12, the Biometric

Voter Registration (BVR) and EVID machines failed.

The recent 2016 national elections in Ghana where the

electronic vote results transmission system failed.

The Kenyan General elections in 2013 when the Electronic

Voter Identification Systems (EVID) failed leading to

significant delays in many polting stations. Indeed, the

CORD Presidential candidate Mr Raila Odinga could not

be identiJied by the EVID machine at his polling station

and was eventually identiJied by paper records.

The Premier Election Solutions (formerly Diebold Election

Systems) TSx voting system diseffianchised many voters

in A-lameda and San Diego Counties during the March 2,

2004, Caiifornia presidential primary due to non-

functional voter card encoders.-On April 30 California's

secretary of state Kevin Shelley decertified ali touch-screen

o,

Appendix 1.

1. This issues are not academic or theoretical. The following examples,

extracted from readily available public sources highlight some of

the dangers of entrusting an exercise as important as national

elections to exclusive mandatory electronic or IT electoral systems:



machines and recornmended crirninal prosecution of
Diebold Election Systems. The Ca-lifornia Attorney-
General decided against criminal prosecution, but
subsequently joined a lawsuit against Diebold for
fraudulent claims made to election officiais. Diebold
settled that Iawsuit by payng$2.6 miilion..On February 17,

2006 the Caiifornia Secretary of State Bruce McPherson
then recerfiJied Diebold Election Systems DRE and Optical
Scan Voting System.lzl
In Napa County, Cali{ornia, March 2, 2004, an improperly
calibrated marksense scanner overlooked 6,692 absentee

ballot votes.

Omesh Saigal, an IIT alumnus and IAS officer,
demonstrated that the 2009 elections in India when
Congress Party of India came back to power might be

rigged. This forced the election comrnission to review the
current EVMs.

On October 30,2006, the Dutch Minister of the Interior
withdrew the license of 11,87 voting machines from
manufacturer Sdu NV, about 10% of the total number to be

used, because it was proven by the General Intelligence
and Security Service that one cou-ld eavesdrop on voting
from up to 40 meters using Van Eck phreaking.Usl National
elections are to be held 24 days after this decision. The

decision was forced by the Dutch grass roots organisation
Wij oertrouwen stemcomputers niet-("W e do not trust voting
computers").

Problems in the United States general elections, 2006:

o During early voting in Miami, Hollywood and Fort
Lauderdale, Florida, in October 2006 three votes

intended to be recorded for Democratic candidates were
displaying as cast for Republican. Election officials
attributed it to calibration emors in the touch screen of
the voting system.



o In Pennsylvania, a computer programming error forced

some to cast paper ballots. In Indiana, L75 precincts also

resorted to paper. Counties in those states also extended

poll hours to make up for delays.

" Cuyahoga County, Ohio: The Diebold computer server

froze and stopped counting votes then the printers
jammed so paper copies could not be retrieved for many

votes and there was no way to be sure of the accuracy

of the votes when the votes were being counted.

o Waldenburg, Arkansas: The touch screen computer

tallied zero votes for one mayoral candidate who
confirmed that he certainly voted for himself and

therefore there would be a minimum of one vote; this is

a case of disappearing votes on touchscreen machine*
Instances of faulty technology and security issues

surrounding these machines were documented on August
'l.,,2001,, in the Brennan Center at New York University Law
School. NY University Law School released a report with
more than 60 examples of e-voting machine failures in 26

states in 2004 and 2006. Examples included Spanish

language ballots that were cast by voters but not counted

in Sacramento in 2004.

In Finland, the Supreme Administrative Court declared

invalid the results of a pilot electronic vote in three

municipalities, and ordered a rerun o{ the municipai
elections (Karkkila, Kauniainen and Vihti). The system had

a usability problem where the messages were ambiguous

on whether the vote had been cast. In a total of 232 cases

(2ok otvotes), voters had logged in, selected their vote but
not confirmed it, and Ieft the booth; the votes were not

recorded. Following the failure of the pilot election, the

Firurish government has abandoned plans to continue

electronic voting based on voting machines. In the memo

it was concluded, that the voting machine is not developed

Erny more, and FirLnish government will follow the



development of different electronic voting systems
worldwide.

. 2008 United States elections:

" Virginia, Tennessee, and Texas: Touch screen voting
machines flipped votes in early voting trials.

o Humboldt County, CaliJornia: A security flaw erased 17
votes from the computer database.

. In 2010, graduate students from the University of Michigan
hacked into the District of Columbia online voting systerns

during an online voting mock test run and changed all the
cast ballots to cater to their preferred candidates. This

voting system was being tested for military voters and
overseas citizens, allowing them to vote on the Web, and
was scheduled to run later that year. It only took the

hackers, a team of computer scientists, thirty-six hours to
find the list of the govemment's passwords and break into
the system.

. iVote is a remote electronic voting system in New South

Wa-les that allows eligible voters a chance to vote over the

Internet. However, during the New South Wales state

election in 2015, there were several reports that over 66,000

electronic votes could have been compromised. Although
the iVote website is secure, security specialists believe that

a third party website was able to attack the system. This

was the first time a major vulnerability was discovered in
the middle of an ongoing poll.
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Appendix 2

In the case The German Federal Constitutional Court, the court thus

declared the law requiring exclusive use of electronic electoral

systems unconstitutional in the foilowing terms:

"bb) In a republic, elections are a matter for the entire peopb and a

joint concern of all citizens. Conxquently, the monitoing of the

election procedure must also be a matter for and a tnsk of the citizen.

Each citizen must be able to comprehcnd and oeify the central steps

in the elections reliably and withaut any special pior technical

knouledge.

cc) Tht public nature of the elections is also anchored in the pinciple
of the ruk of lau. The pblic nature of the state's exercise of power,

which is based on the rule of lazu, sentes its transparency and

controllability. lt is contingent on the citizen being able to percefue

acts of the state bodies. This also applies as to the actiaities of the

elecfion bodies.

b) Tfu principle of the public nature of elections requires that all

essential steps in the elections are subject to public examinability

unless other constitutional interests justify an exception. Particular

signifcance attachzs here to the monitoing of the election act and

to the ascertainment of thc election result.

An elecfion procedure in tohich the ooter cannot reliably

comprehend wfuther his or her oote is unfalsifably recorded and

included in the ascertainment of the election result, and hozu the

total aotes cast are assigned and counted, excludes central elements

of tfu ebclion procedure from public monitoing, and hence does not

comply with thc constitutional requirements.

I



c) Despite the consifurable aalue attaching to the constitutional

pinciplz of the public nature of elecfions, it does not ensue from this

principle that all acts in connection uith the ascertainment of the

elecfion result must take place zuith the intsolaement of thc public so

that a zoell-founded trust in the correctness of the elections can be

created. For instance, actioifus of the district returning officcr with

rohich according to $ 76.1 of the Federal Elcctoral Code the - Vublic
- asctrtainment of the election result is prepared by the district
ekction committee are not constitutionally obliged to be subject to

the pinciplc of the direct public nature of elections (see BVerfC,

judgnent of the Second Senate of 3 luly 2008 - 2 BaC 1/07, 7t07 -,
Neue Zeitschift fiir Venualtungsrecht 2008, p. 991 (992)).

d) The requirements as to the examinability of the election eoents

apply to the implementation ofparliatrentary elections regardless of
the responsibility of the statu bodies zohich haae a constitutional

struchtre (see BVerfiE 20, 56 (113); 41, 399 (414); Seiftrt,

Bundeswahlrecht , 3rd ed. 1976, p. 130).

It is yimaily a mattq for the legislahtre to regulate hoto thc

retraceability of the essential steps in the election procedure is

ensured. Article 38.3 of the Basic Lau empouers and obliges the

legislafure to determine the futails of the structure of electoral lazo

(in particular the election system and the election procedure) and

compliance uith the principlcs of electoral law (see Magiera, in:

Sachs, GG , Sth ed. 2009, Art 38 , marginal nos. 106 et seq. and 1.13

et seq.). The design of the technical aspects of the election eaents also

falls within the regulatory mandate under Article 38.3 of the Basic

Latu (see Morlok, in: Dreier, GG , Vol. 2, 2nd ed. 2006, Art.38 ,

marginal no. 127), andhence the dccision on deployment of aoting

machines and the determinafion of the more detailed precondifions

for their deployment. Details may be regulated by means of a legal

ordinance on the basis of a statutory authoisation (xe Magiera, in:

Sachs, CG , Sth ed.2009, Art. 38 , marginal no.1L4).



The bgislature is entitled to broad latifude wfun lending concrete

shape to the pinciples of electoral lau within which it must decide

whether and to what degree deaiations from indioidual pinciples of
electoral law are justifed in the interest of the uniformity of the

entire election system and to ensure the state policy goals which they
pursue (see BVerfGE 3, 19 (24-25); 59, 119 Q2a); 95, i3S (349)).

The Federal Consfitutional Court only retsbzas whether the

legislature has remained within the bound.aies of the hntude
granted to it by tfu Basic Lau, or zuhether it has aiolnted a aalid
constitutional election pinciplc by ooerstepVing thcse boundaries.
It is not a matter for tlu Court to fnd whcther the legislature has

found solutions which are expedient or desired in tcrms of kgat
policy within the latitude to which it is entitled (see BVerfGE 59,
l1e (12s)).

3. The deployment of ooting machines uhich record the aoters' ootes

in electronic form and ascertain the result of the elecfion
electronically is hcnce only compatible with the Basic Law subject to
stict precondifions.

The necessity of such monitoing emerges not lastly from the

susceptibility to manipulafion of electronic ooting machines and

their amenability to enor. In these, the acceptance of the tsoters'

aotes and the calculation of tfu election result is based on a

calculation act which cannot be examined from outside or by persons

without special computer knoubdge. Errors in the ooting machine

soffware are hence drffcult to recognise. Ooer and abwe this, such

errors can alfect not only one indioidual election computer, but all
the dnices used. Whilst manipLations or ekction falsifications are

uirtually impossible in classical electionsuithooting slips under the

conditions of the oalid prouisions, including the protsisions on the

a) lMen electronic ooting machines are deployed, it must be possible

to check the essential steps in the election act and in the

ascertainment of the results reliably and without special expert

knowledge.



public nature of elections - or at least are only possible with

considerable effort and with a oery high risk of discwery which has

a preaentbe impact - a major impact may in pinciple be achined

with relatioely little effort by encroachments on electronically

controlled ooting machines. Manipulations of indittidual ooting

machines can already influence not only indit:idual aoters' aotes,

but all uotes cast with the aid of this deuice. The scope of the election

errors which are caused by alterations and malfunctions of a single

software program affecting multiple deoices is eoen tuidcr. The

major scope of the effect of possibk errors in the ooting machines or

targeted election falsifications requires special preuutions to be

taken in order to comply with the pinciple of the public nature of

elections.

aa) The ooter himxlf or herself must be able to oeify - also toithout

a more detailed lenozoledge of computers - whether his or her aote as

cast is recorded truthfully as abasis for counting or - if thz aotes are

initially counted with technical support - at least as a basis for a

subsequent re-count. lt is not suficient if he or she must rely on the

functionality of the system zoithout the possibility of personal

inspecfion. It is hence inadequate if he or she is exclusiaely informed

by an electronic display that his or her ballot has been registeted.

This does not facilitate sufficient monitoing by tfu ttoter. Equal

aiability must also apply to the ebction bodies and to interested

citizens.

The consequence of this is that the ootes may not be stored

exclushtely on an electronic storage medium after the ballot. The

ooter may not be required to trust solely in the technical integnty of

the system after the electronic ballot. If thz election result is

ascertained by computer-controlled processing of the aotes stored in

an electronic storage medium, it is not sufficient if only the result of

the calctlation process as implemented in the ttoting machine can be

taken note of using a summary paper printout or an electronic

display. By these means, aoterc and election bodies can only examine

whzther the ooting machine has processed as many aotes as rtoters



haae been admitted to operate the aoting machine in the elections. It
is not easily recognisable in such cases zuhether there haoe been

programming enors in thc soffware or targeted election

falsif.cations through manipulation of the software or of the ooting
machines.

bb) The legislature is not prersented from using elechonic ooting
machines in the elecfions if thc constitutionally required possibitity
of a reliable correctness check is ensured. In parficular, ooting
machines are conceioable in uhich the aotes are recorded elsewhere
in addition to electronic storage. This is for instance possible zoith
electronic ooting machines which pint out a aisible paper report of
the aote cast for the respectiae aoter, in addition to electronic
recording of the r:otc, uhich can be checked pior to the fnat baltot
and is then collected to facilitate subxquent checking. Monitoing
that is independent of the electronic oote record also remains possible
when systems are deployed in zohich the ooter marks a ooting stip
and the elecfion decision is recordzd simultaneously (for instance
zoith a "digital elecfion pen", see on this Schiedermair,

luristenzeitung 2007, p. 162 (170)), or subsequently (e.g. by a
aoting slip scanner; see on this Schc)nau, Elektronische Demokrafu
, 2007, pp. 51-52; Khorrami, Bunilestagswahlcn per Internet ,2006,
p. 30) W electronic means in order to eaaluate these by electronic
means at the end of the election day.

It is certainly ensured in these cases that the aoters are in charge of
thcir ballot and that the result of the election can be reliably checked

by the election authoities or by interested citizens zuithout any
special pior technical knowledge. Whether there are still other
technical possibilities which create frust on thc part of the ekctorate
in the conectness of tlrc proceedings in ascertaining the election
result based on oeifability, and which hence comply with the

Wnclpb of the public nature of elections, need not be decided here.

b) Restrictions on possibilities for citizens to monitor the election

eaents cannot be compensated for by sample det;ices in the contcxt

t



of the type approt:al procedure or in the selcction of the aohng

machines specifcally used in the elections pior to their deployment

being subjected to aeification by an oficial institution as to their

compliance with cefiain secuity requirements and their proper

technical performance. The monitoing of the essential steps in the

ekction promotes well-founded trust in the coruectness of the

election certainly in the neccssary manner that tfu citizen himself or

herself can reliably oerifu the elecfion eoent.

For this reason, a comprehcnsioe bundle of other technical and

organisational secuity miasures (e.g. monitoring and safekeeping

of the aoting machines, comparability of the detsices used toith an

offcially checkcd sample at any time, ciminal liability in respect of

election falsifcations and local organisafion of the elections) is also

not suited by itsetf to compensate for a lack ofcontrollability of thc

essential steps in the election procedure by the citizen.

Accodingly, neither participation by the interested public in

procedures of the examination or approaal of aoting machines, nor a

publicafion of examination reports or construction characteistics

(inctuding the source code of the sofhuare uith computer-controlled

aoting machines) rakes a maior contribution towards ensuing the

constitutionally required lmel of controllability and aenfability of

the election eoents, Technical examinations and offcial approual

procedures, zuhich in any case can only be expertly ettaluated by

interested specialists, relate to a stage in the proceedings tuhich is far
in adoance of the ballot. The participation of the public in order to

achieae the required reliable monitoring of the election eoents is

hence likely to require other additional precauttons.

c) The legislature can permit exceptions to the pinciple of the public

nature of elections to a restricted degree in order to bing other

constitutional interests to fruition, in particular the uritten

pinciples of electoral lazo from Article 38.L sentencc 1 of the Basic

Lau. For instanct, restrictions of public monitoing of the ballot

with postal aoting ($ 36 of tln Federal Electoral Act) can be iustifed



Toith the aim of achieoing as comprehensive participafion in tfu
elections as possible, thereby complying with the pincipte of
generality of elections (xe BVerftE 21, 200 (205); 59, 119 (125)).
lNhcn deploying computer-controlled ooting machines, howeoer, no
contrary constifutional principks are recognisable ultich are able to
justify a broad restricfion of the public nature of elections and hence
the controllability of the elechon act and the ascertainment of the
results.

aa) IMere the deployment of computer-controlled oofing machines
aims to rule out inadoertent incorrect markings on ooting slips,
unuanted intsalid ballots, unintenfional counting el7ors ot
incorrect interpretations of the aoters' intention tuhen ootes are
counted (see Schreiber, Handbuch des Wahlrechts zum Deutschen
Bundestag , 7th ed. 2002, 5 35 , marginal no. 2) which repeatedly
occur in classical elections uith aoting slips, this serues the interest
of the implementation of the equality of elections under Article 3g.L

wntence 1 of the Basic Law. l4Ilat weight attaches to this purpose
can hozueoer be left open. It certainly does not justify by itself

furgoing any tyye of oenfability of the election act. Llnintentional
counhng errors or incorrect interpretations of the ooters, intention
can also be ruled out by ooting macltines if supplementary
monitoing by the aoter, the election bodics or the public is made
possible in ad.dition to electronic recording and counting of the ootes.
Corresponding monitoing is for instance possible with electronic
ooting machines which record the ootes not only in electronic form
in thc aoting machiru, but at the same time in a form which is
independent of this (see Il. 3. a) bb abwe). Apart from this, user
errors - such as pushing the "inaalid" key yesuming that this nade
it possible to correct an eftoneous entry - cannot be ruled out in the
oofing machines approaed for the elections to thz L6th Germmt
Bundestag. "



Appendix 3: Ghana Case - Public Elections Regulations,2015

1) Identification and verification of voters 32.

(1) A polling assistant may, before delivering a ballot paper to a person
who is to vote at the election, require that person to produce a voter
identification card in order to establish that the person is the registered
voter whose name and voter identification number and particuials
appear in the Register.

(2) In the absence of a voter identification card, the poiling assistant shall
identify the name and particulars of the voter as recorded in the name

reference list.

(3) The poliing assistant shall scan the barcode of the voter in order to
establish by facial recognition the identity of the voter.

( ) The voter shall go tfuough a biometric verification process through
the use of the biometric verification device.

(5) \a/here the biometric verification device fails to verify a registered
voter and the red light is shown with a voice message "REJECTED," the

polling assistant shall

(a) inform the agents of the political parties present at the polling
station;

(b) complete a Veri-fication Form, as set out in Form Seven of the
Schedule in the presence of the party's candidate or agen! and

(c) hand over the compieted Verification Form to the VeriJication
Officer.

(6) The Verification Officer shall draw a horizontal line across the voter's
barcode in the register to indicate that the voter has been manually
verified.

(7) At the end of the voting and before counting of the ballots, the

number of persons manually veriJied shall be entered in the second box



in C6 on the Statement of the Poll and Declaration of Results Form as set
out in Form Eight of the Schedule.

2) Ghana to Allow Manual Verification of Voters

Ghana's Electoral Commission says voters in the 2016 elections can
veri-fy their eligibility both manually and biometricaily to prevent the
high numbers of peopie disenfranchised on voting day. The chair of the
commission, Madam Charlotte Osei addressing editors across the
country in Accra said a few new moda-lities have been introduced for
this year's electiors to make it credible, fair and transparent.

She reiterated the Electoral Commission's readiness for the elections on
December 7. "Therc is the introduction of manual verification as well as

biometric verification. The reason why the EC has decided to introduce
manual veriJication is because of the irstances of false rejection.

"In the unlikely event that someone geb to the polling station, presents
their card, they're found on the register, the barcode is signed, their
details come up and you can
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see that they are validly registered voters however the biometric
machine fails to validate them, the EC was of the view that people
should not be disenJranchised but should be allowed to vote" she

added.

In the 2012 elections some voters were disenfranchised because the
biometric machines could not verily them although they were validly
registered and are known to be persons who live in their vicinities with
them.

The key policy of 'No Verification, No Vote' was to be implemented to
the letter in that election. The new iaws have reviewed the no
veri-fication, no vote policy which according to the EC chair has been in
consultation with the various political parties. She said "so in the law we
put in a manual veriJication process, which was subject to agreement

T



with all the political parties at the Inter-Party Advisory Committee
(rPAC)."
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Memorandum from the lnter-Religious council of Kenya to the senate Legal Affairs and Human Rights

Committee on the Matter of Election Laws Amendment Bill No'3, 2015 
ia-
Latlntroduction - ,

The lnter-Religious council of Kenya, the main colition of faith communities in Kenya welcomes this t'

opportunity to present this memorandum to this esteemed committee of the Senate' Further the

religious leaders congratulates the Senate for its maturity durin the debate on the motion of the

Amendment Bill and its desire to ensure public participation in this matter which touches on a key

aspectofourdemocracyandamatterthatconcemsmanyKenYansandnotjustthepoliticalformations

present in Parliament'

Background

The ieligious leaders in Kenya under the lnter-Religious council of Kenya (IRCK) after several week of

diplomatic efforts brokered the agreement that allowed the formation of the Joint Parliamentary select

Committee Co-Chaired by Hon. James Orengo and Hon' KaGitu Murungi' Soon thereafter and before

the Select committee commenced its seatin's, the lRcK convened the Multi-sectoral Forum on 19-206

July20lsthatbroughttogetherthereligious,civilsociety,labourmovement'privatesector'women'

youthandthedisabilitysector.Afterlengthydeliberations,theMulti-SectoralForumdevelopeda

Memorundum and Draft Bills that they presented to the select committee on 25$ July, 2015'

One of the key principles we emphasized in the memorandum is te need to maintain a bipartisan

approachinthelegislativeprocessandinthereformofthelEBcthatwastofollow.wearegladthat

thereconstitutionofthe|EBChasproceededwel|andtheSelectionPanelhasfinalizedthenomination

process.WehopethatoncethosenamesarepresentedtoParliament,thesamebipartisanapproach

will be embraced to ensure that the country gets a good lEBc that inspires confidence to all Kenyans and

goes a long way in ensuring we have a credible, free and iair election in 2017'

Amendments to the Electoral Laws

It is thus regrettable that the current process to amend the laws passed in July this year has started in a

manner that erodes this bipartisan approach and has put the country under unnecessary tension As the

IRCK, we wish to associates ourselves with the statements made by the Catholic Justlce and Peace
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commission and the Eva ngelical Allia nce of Kenya decrying the manner in which this matter has been

hanTd

f' -*l
Y$teu"t technological challenges that have come to light especially by the IEBC, we firmly believe can

be overcome by looking at opportunities created by law as it currently stands and through the process

of of creating the necessary regulations, which Parliament will have a chance to scrutinize and approve,

instead of an acrimonious process that puts the country in the wrong footing as we go into the elections.

However, should a change in the law be required, it is incumbent on IEBC to communicate to all

stakeholders the challenges they are facing and through a thoroughty bipartisan negotiated process

develop the necessary amendments that will fill whatever legislative gaps- Such a process should be

devoid of muscle flexing and a take-it or leave it approach. lnstead it must be a process that addresses

the deep mistrust and fears that are apparent in the political arena.

We also appeal to the IEBC and this Committee to consider the vast soclal assets of the retigious

communities and religious leaders in providing the atmosphere for such a consensus building process.

This is not only for the current impasse but any other disagreements and issues that may arise. We are

especially aware that the process of implementing the regulations on campaign financing may require

such a broad consensus.

We note that there has been sentiments that in the absence of consensus, our democracy requires that

we go for a vote where the majority is allowed to carry the day. We strongly urge this committee not to

full into that mind set. This matter is not that difficult to reach a consensus that will result in a win-win

situation. Politicians must not always look at all issues as an avenue to show who has won and who is

loosing. lt is possible and we have done it many times that we have Kenyans winning without loosers.

Conclusion

ln conclusion, we wish to urge members of this committee not to rush this process but to consider atl

the options available to build consensus. We must tone down the rhetoric and the language of hate and

threats.

Thank you and God Bless us all



Presentation to the Legal & Human Rights Commiftee ofthe S€nate

on the Elections Laws (Amendment) (No.3) Bill, 2015

By.the Law.society ofKenya president ,

The passage of the ELAB3 of 2(
a c ri mony, re po rrs or,n.; .-"'r1 }J:i'*n|ffi T: ft ffi' ; H:::'J:i1X"'r,:.,:;Padiamenq and bythe eventualparticipation of onty onu ride ot trie porkicardivide.
This was a marked contrast to t
rhe amendments to rhe Act rhar 

atTosphere of conviviality and cooperation that saw the passage ofprecedeci rhe amendments now brought by the currenr bill.
our history has shown that when there is dialogue and cooperation in the development of electoral lawsthe eleqtions that succeed such a process are undertaken in an atmosphere of relative trust.
The lppc process of 1997 saw t

:*im; X .5ru ::i#liil',T; f ffi :, : il?,ffi ;:Ji, ilil#.T*: ;[ i,T:
ortheEcK,,roo.,.,iin"l,;i::;"",'#H":::::.""."'fi il."T:jjL**;:ii#:;public confidence. The consequences of that failure created anmistrustthatredtothedisputederecuonsof 2ooTanatlepevtlatij[T:::" 

of deep animositv and

The 2013 presidential elect,ons
hearing of which placed ,n,o .lu' 

to a petition challenging the result of the presidential elections the
election. This threshold ,, 

"n.frr,,n, 

the mafter of.the constitutional threshold for a free and fair
acceptedisthaterectronic*,,i:',."f 

::I,:ilr"ril#,TJ.$,::Tf;.}1lru5;:-^l*il:substitute for the registration, verification pubrication anderectronica'v' electronic back up is capabre of u"i,g p.ouia"a ;H':"i:I ii",lli',1'j'i;.'li.1ilobviously security for this system and process is the main ah"rungu. This charenge has been metsuccessfu'y in rndia and Brazir, two of the ,arEest dernocraci", in rn" *oro. The use of biometric andelectronic systems promotes trust and honesty in erect"a gor"-r"n,.. and it is possibre to achieve.
A Srowing sense of pubiic mistrust in rhe IEBC Commissioners leci r.r nr rhti. ;-_^_--_-_:opposition parries and ,o ,,.,"rr'r."^,"..^ j:i:. .:t:::::tners 

leci to public cjemonstrarions by rhe
injured and damage was oonu ,o lntt'unt'ons 

by the police' Kenyan lives were tort, ,uny .iti."ni ruru
cooperation a national .r,r,, ,rr, 

o'ooun' and businesses' Through a process of bipanisan ,,"tlr" .r,
r,o,,". or p,,ri","nt;r; ;;:il:":;,:H i,,::J".ff:::H ;::: ".*::ffi"j.lT:commiftee saw the amendment of the Erections Act p"r*o ,on ,"r*.ar acceptance of alr members of
:Tift:n [i;'.",::r:t 

public confldence and trust in the picess of the deveropment of erection

l
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The abandonment of the bioE. lrtis.an^app.oach in the presentation and passage of the cutrent Bill hasunronunately resulted in the rirnqa#of a sense of public confidence and trust and replaced it with themistrust and suspicion that we have seen in our recent past tends to set the stage for elections that areperceived to be unfair and merked with hostility and violence. For fair elections the electoGl law mustreflect the spirit of the constitution which is to reflect fairness to all parties demonstrated by the spiritof consensus building' lt must also encompass unambiguous legislaticn and regulations which result inuniversal franchise and a true and fair result.

It is the absence of bipartisan consensus that is reading to mistrust and suspicion in the proposed
amendment to section 44 of the Elections Act with the introduction of section 44A that creates a""'compiementary mechanism ior icientiflcation oi voters and yonsmission oi eiecrion resuns [by thecommission] thot is simpre, occurote, verifiobre, secure, occountobre ond transporent---,, However the actdoes not define th e term,,complementon/ .

The term is'defined by the oxford Dictioneryj as "combining in such o woy as to enhance or emphosizetlleguaiities ai each other ar onathef .,, ?j.ie ivi€ffi-drrFwebstr Dictijnary,i deflnes the terrrl Es ,,serying.to
Iill out or complet{ or ,,mutuolly 

supplying each other,s lack, -

According to the definition of the term this provision purports to introduce an undefined mechanismother than the tntegrdted electronlc erectorur..system stipurated by Section 44 0f the Act to run

:c1:u:':e.ntry'#'th_5?id 
eyrt-'rn with th€ discreticn reft tc the ccrnrnissicn es t3',yhet this mechsxi:m isanq.ro when it is deployed.

Given our history and given also the circumstances of the absence of bipartisan consensus in which thebill was' passed by the NA this ambiguity sets the stage ior.suspicion to arise of the use of a paraler
s-vsteml for voter r.egistli?tion, for id-entifiFation of voters pnd for t,=ns[nission of election results. Unlessthese concerns are addressed there shall be, immediately and well before we reach the elections,suspicion of the absence of accountability which will put into question whether the elections will be freeand fair-

A restoration of the process of biparcisan participation is the only solution to avoidin8 the manifestationof uncertainty that threatens to taint the prepardtion for the 2017 elections.

lsa kero

President, Law Society of Kenya

N

' https://en.oxforddictionaries.com/defi 
n ition/complementaryi https ://www. merriam-webster.com/dictionary/complemen 
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NCPWD/CHMN / 2v OL.1 (1 23) 2 9rh December, 2016

HONORABLE SPEAKER SIR, IHIS IS MY PRESENTATION

NATIONAL COUNCIL FOR PERSONS WITH DISABILIIIES CHAIRMAN'S PRESENTATION
TO THE SENATE ON THE VIEWS OF PERSONS WITH DISABII.IIIES ON THE USE OF BVR
KITS ON 29TH bECEMBER, 20I6 AT 1 1:OO A.M.

Honoroble Speoker c,ncl Honoroble members of flre senole. I feel humbled ond
honored to stond be[ore you beccuse this is o rore opporlunily which lcon.t
toke for gronled.

Honoroble Speoker, l'm loo junior lo stoncl before you bul nry r.]ressoge is bigger
rhon oll of us becouse I speok o. behori of six million K.e nyons wi r Disobilitie;. lel
me moke il very cleor thst Persons with Disobililies support rjigjtcrl voting systems
but every digilol svsten'r hos monuol bock-up e.g. the disrilol ;ring svst6m of this
Hcnoroble House is bockeci up by monuol voting thro.,,gh sloncling order 75. the
rvorld s most sophislicoted mode of tronsporr (lhe creroplone) hcrs on oulomotic
lonrJrng geor '^/lrich is bcrcked up by o monuot landing gear.

Bolh Horroroble Houses oi porlioment hLr,/e cilecl vorir:r"rs reosons to support or
oopose BVR kits incluciing fechnicol toilure, ros: oi neiw,ork crncr power foilure,
but none of you hos remembered te lorger populcjlion cf persons with
Discrbilities wr"ro cre direcfly offecreo rcy digitor voting system. some o[ our
Disobrljlies do not ollow us to use BVR kjts in ony wsy, for exornpte. tire victims
who hoye losl both eyes ond oll i,ingers. lhere cre olso -tose offected by
neurologicol condilions hence loss of sight os well cts suffsliltg hom musculor
otrophy.'

r\ sizecl{e number of Kenyons votecl ulirrg gVR kils irr 2013 becousc lhey were
otJle bodied lhen but through fires. di;ecrses. road lrc,ffic occiclents or violence
ore now persons with Disobililies thereiore ore no longer eligible voters if we go
Lry itre rioid election lows.

lom sony lo soy lhot sorne mernbers or this HonoroL)re HoLrse ore suflering lrom

^re. 
tulyself ond lsyndrome (o syndronre rot ollows us lo fl'rink whol is possible

lor r-,s is possible fcr everybocly), crr how else con I explotn the Ossumption given
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lo 
^/lembers 

of Porliomerrt who ocquired their Disobiriry whire serving this r rrh
Porlionrent. ln 2013. they were volecj in vrhile they were oble bodied now they
ore Persons wiih Disobjlities who reqr.rire ossislonce clurin€ voting in 20lZ generol
elec lions.

Our eleclion lows nrighl hovs q55urns6 lhese dynomics but:

L Arlicle 38 of our Conslitution under sub-seciion (3) )b) provides thot ,,svsry
odult ciiizen hos the righl. without unreosonoble reskictions to vole by
secret bollot in ony eleclion or relerendum. ,,

2. Under section 30 of persons with Disobililies Act number 14 of 2003
provides thot " polling stotions sholl be mocre occessible to persons with
Disobilities during elections. ond such persons sholl in ocldition be provided
with th6 necessory devices oncJ ossisrive devices ond services to focilitote
the exercise of these righls uncler lhis section.

3. Mr. Speoker Sir. under the United Notions Convenlion on the Rlghls of
Persons with Disobilities v,,hich Kenyo rotifiecJ in 200g. under orticla 4 {} )

{b){generol ol':ligotions) slote porties ore obligoted ,, to toke oll
oppropriote meosures. including legislotion. to modify or obolish exisling
lows, regulcrtions. cusloms ond proclices thctl conslilule discriminotion
ogoinsl Persons with Disobilities.

4. Article 5 (3) (equolity ond non-discrimino tion) sfote porties ore obligolecl
"in order to promole equolity ond eliminote discriminotion. strrte porties
sholl loke oll opproprio le steps lo ensure thot reosonoble
occomfirodotion is provrdecl.

5. Honoroble Speoker Sir, ihe some con,/enlion on the Rights ol persons with
Disobilities under Arlicle 29 {o) li} porticrpotior.r in poliricot ond public life.
slote porries sholl "ensure thot voting proceclures. I'ocilities oncl moteriols. ore oppropriole, occessible ond eosy to underslond ond use.

l m sure lhis Honoroble House will nol controvene Articte 3g of our constitution .
Persons ',n,iti-r Disobilities Act nunrber l4 or 2003 onci tnternctionol instruments
domesticoled by Ker-ryo bV locking oui o sizecble number ot Kenyons from
voling lhrough the use of rigid elechon lows.

we. lhe six million Kenyons wilh Disobilities. request for o bock-up or olternotive
meons of voling in cose our merrbers ore nol oble to use BVR Kits becouse lhis
will not be the first scenorio where digitol systems hove monuol bock-ups like the
cose I cited eorlier of stoncling arder 75 of this Honorobte House which gives on
ollernoti.ze mcrnuol voting in cose of technicol foilure

As o Kerryon Citizen, lwos shockec.i lo see how reoson wos lfrrown out of
Podioment windows only to be reptoced by dirty politics of polronoge. obuses



T



ond nome-colling including lhe in[omous obuse lo our Heod oF Stote who is nof
even o nrember of Porlioment hence hod no Flower to debo[e nor vore.

lf o section oI Kenyons ore denied their cor'r5iilu ticncrl righl of voling becouse of
power foilure, technicol foilure, lock of netvvork or worse, ore denied becouse of
their Disobililies. lhen, lom worried thol tlris might leod to onolher posl-election
violence of grecrler mognitude thon lhe one wiinessecl ir:. 2007 l2&8.
Unfortunolely, if suclr hoppens. il is Persons with Disobilities who will suffer lhe
most.

Honoroble Speoker Sir, rny hun-rlcle request is ihot this Honoroble House listens to
the voice of reoson ond joins us in ocjvocoting for peoceful elections by
consrdering oll scenorios oncl conre up wilh o voting system thol cloes not
exclude ony Kerryon,

Thonk you ond Gocl bless yor-t oll. Gocl b,less Kenyo

Dr. Dovid Ole Sonkok.
Choirmon. Noiionol Council for Persons with Disobilities
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Thursday December z9th, zo16

To the Senate Comrnittee on Legal Affairs

Memorandum to tle Senate Com-rrittee on Justice and Legal Affairs regarding the

Matter of the Amend-meuts to the Electoral Laws Act 2016

We the l,eadership ofthe the Kenya Conference ofCatholic Bishops (KCCB), The National Councii

of Churches of Keuya (NCCK), The Ewangelical Aliiance of Kenya (EAK), ard the Organization of

African Instituted Churches (OAIC) are seized wittr the matters surrourding the amendments that

have recentiy been initiated to alter the negotiated Electoral taws Amendment Act zo16.

We appreciate the Senate for opening up this process to the input and guidance of the people of

Kenya regarding ttrese amendments that have generated a lot heat in the country. While legislative

power has been vested in Parliament CIhe Senate and National Assembly) by Artide 94 of the

Constitution, which same constitution has directed in Article ro that every State ortan, officer or

citizen of Kenya must act in accordance with Kenla's National Va1ues and Principles.

We therefore jointly submit to the Senate As follows

1 That the l.eadership of Senate ca]ls immediately for the reconvening of Senator Kiraitu

Munragi and Senator James Orengo- Ied Joint Parliamentary Select Committee by 4th of

January 2o17 to create a mechaaism for taking this national concern around electoral laws

and framework to the next level. We ttre religious communities and leadership who played

a role in the dialogue leading to the Joint Parliamentary Select Committee on electoral

matters and reforms see ttrat mechanism as a more inclusive and sober avenue for giving

ttre country a chance to create bridges ratier than walLs across the various political divides.

*sr€iE €FE# &t& daa {& @ lffiEt.s G
**r- {Frrf.-,*t a l} EIE*b(Efrt
@ @4ffi! The Amendments were inhoduced witiout consensus and in

conhavention of the laid out procedure. It is im rtant that Senate ds its

2.

distinguished place in I ation and national interests in order to ensu-re that

constitutionaiism and the mle of law is ven due consideration

Chiloba has made it very clear that the National Assembly did not fai take on boardthtull

the submission and request they presented to t-he National Assembly. There is therefore a

L

3. Senate also should appreciate that tle incoming IEBC Chairperson and Commissioners

Deed to be heard as regards tlis matter. In fact ttre IEBC Chief Executive Officer Mr. Ezra



L\
./-

n.(ro, niitiog upon the incoming commissioners who substantively embody the IEBC\-.-..-.,. " '
to make -ubstantive and extensile recommendations that wilt ma.l<e our electoral
framework more enabling and coherent.

4. we continue to c,ll on tle Head of state, as the tuaraDtor of the constitution, not to sigtr
into law amendments that have not come through an inclusive and agreeable process.

Bections are a highly emotive issue and we have only one nation Kenya, which we must
secure at all times.

5. once ttre Joint Parliamentary select committee is convened in earnest, we the christian
communities ald Religious l,eaders convened under the Mu]ti-sectoral Forum arrd its
Dialogue Reference Group will make extensive submissions of a technical nature as

regards ttre foilowing matters:

i) the issue of ma-nual ba&-up of the Election technology of elections as sugtested
in ttre amendments looking at tie practice in other African countries and our
situation as a cou.DEy.

ii) The ampleness and limitations of the 3G Network and Network failure aad
coverage across ttre mu:rtry

iii) The sufficienry, readiness and competence to do Biometic Voter Registration
system and equipmeDt

N) The challenges and operating of the F.lectronic voter Ideutification Devices
(EVID) aad System learning from the zot3 exposure and exercise.

v) The matter Elechooic Resu-lts Transmission systems (ERTS) and how it should be

handled if ttre position agreed on between the religious ]eaders and the Jpsc is to
be renegotiated-

vi) Otler contingeut administrative matterc relating to elections technology and the
role of ttre IEBC and ttre line ministries in dealing with such chalenges.

6. We wish to implore on Senate to be guided by Article 8r of the Constitution as relates to
ensuring and guaranteeing a free and fair election for Kenya. Article g1 (e) particularly is
non-negotiable and tlerefore a leading principle in all matters relating to legislation and
policy.

7. Finally our focus at this stage is to secule reason, uphold the principle of participation,
secure a framework for peacefi:l, free aad fair elections and to ensure that the incoming
IEBC starts on a firm and credible footing. we must Dot therefore be seen to be setting
oursehes up for confiontations that divide our nation and denigrate institutions we have
given ourselves as a nation.

2
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We are avajlable to work with the Senate Legal Affairs Committee, ttre Senate Leadership,

ttre Leadership of the National Assembly and tle Political Colaitions in order to ensure

that we pass this test and avoid costly and acrimonious confrontations.

Tha.ok you for according us the opportunity to mal<e our input as the t eadership of the

varior:s Christian Communities a.rrd Bodies.

Siped

I(LL,I1

NCCK

EAK

OAIC

3
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The Right to Vote and the Promise of Biometric Voter Registration
(BVR), Electronic Voter ldentification (EVID) and Electronic
Transmission of Results within the Context of the Constitution of
Kenya 2O1O: Opportunities and Challenges Begging for our
Leadership - as Presented before the Senate Standing Committee on
Legal Affairs and Human Rights for Consideration During Debate on
the Election Laws (Amendment) Bil! 2016

This presentation before the Senate Standing Committee on Legal Affairs
and Human Rights is predicated on the following relevant provisions of the
Constitution of Kenya 2010, and universally accepted principles upon which

we all agree as Kenyans:

I. All sovereign power belongs to the people of Kenya and shall be

exercised ONLY in accordance with the Constitution;
II. The people may exercise their sovereign power either directly or

th roug h thei r D EMOCRATICALLY elected rep resentatives;
III. That through such DEMOCRATIC elections, the people periodically

delegate their sovereign power to the National Assembly and the
Senate (Parliament) at the national level, and to the County
Assemblies at the county level;

IV. That the people also DELEGATE their sovereign power through
DEMOCRATIC elections to the National Executive and the Executives at
the county levels of government;

V. That such sovereign power when DELEGATED to leaders as the case

may be either through elections or appointments, must also be

exercised ONLY in accordance with the Constitution;

I
I



VI. at the national values and principles oF governance that form the

\
edifice of our democracy in Article 10 of the Constitution are explicit
and bind all State organs of which parliament and the national

Executive are integral part, State officers, public officers and all
persons whenever any oF them:

.

t.

Applies or interprets the Constitution

Enacts, applies or interprets any law

Makes or implements public policy decisions

VII That it is not for nothing that the national values and principles of
governance are enumerated in the Constitution as national unity, the
rule of law, good governance, integrity, transparency, accountability,
democracy and participation of the people among others;

Having stated these facts and invaluable provisions of the supreme law over
which we reached national consensus in 2010, it is also imperative to add
that it is the right of every citizen (voting and non-voting) to free, fair and
regular elections. This right is protected in Article 3B of the constitution
which goes farther to guarantee the rights of every adult citizen to register
as a voter and

referend u m .

to cast that vote in a secret ballot in any election or

The issue before this committee as indeed before the National Assembly

during its acrimonious and polarized passage of the Election Laws
(Amendment) Bill 2016 is whether every adult citizen so registered to vote,
and attempting to cast that vote should have to show that he or she is who
they claim to be. That may sound silly a question to pose but it is what is at
the crux of the dispute that the country is looking to the senate to resolve.



It is unfortunate that barely a year before the second elections under the

Constitution the right to vote, and to free and fair elections is once again

under siege. '

Article B1 of the Constitution describes free and fair elections as elections

that are:

. Held by secret ballot

. Free from violence, intimidation, improper influence or corruption

. Conducted by an independent body

. lransparent, and

. Administered in an inrpartial, neutral, efficient, accurate and

accountable manner

There are reasons why these prescriptive provisions were included in the

Constitution and not left for ordinary legislation. We conre from a past

fraught with vote fraud. The 2007 elections are a case in point. in the period

leading to the year's elections, Kenyans who had lost their loved ones

unsuccessfully tried to obtain death certificates to enable them transit in the

management of property left behind by their departed kith and kin. As it

turned out, the government was not issuing death certificates for people who

had died earlier in the year. There is reason to believe that all the dead for

whom death certificates l.rad not been issued ahead of the 2007 elections

voted for one oF the presidential candidatesl

The questions bel"ore this Standing Senale Committee and the entire Senate

as it seeks to resolve this national impasse are as follows: Between the

manual and biometric votei- registration, which one gives full meaning to the

constitutional threshold for accurate, efficient and accountable elections,



ensuring in the process the integrity oF the ballot? Between the manual and

electronic transmission of election results, which one guarantees a more
a

transparent and free elections devoid of violence, intimidation, improper

influence or corruption? Should any changes to electoral laws be left to
unilateral decisiorrs of the government that itselF is a competitor in the

process?

Would that still be described as impartial and neutral? When the

independent Electoral and Boundaries Commission, and one that is already

discredited b.eyond redemption decides to connive with a section of political

actors, including the lustice and Legal AfFairs Conrmittee of the National

Assembly to push through unpopular amendments to the election laws, can

such election body pass the test of an independent referee?

The brinkmanship and chest-thumping witnessed in the last two weeks is a
prelude to another 2007 /B scenario unless the Senate will rise above this

partisan approach to this emotive issue that has the potential to once again,

undermine our national pride, territorial integrity and reputation and put in
jeopardy the future welfare of our country and her peace loving people

Process of Enacting the Election Laws (Amendment) Bill was flawed

Recent changes introduced to the election laws were done in an environment

devoid of rJialogue and the spirit of consensus building essential for the

promotion and attainment of the much needed national unity, the rule of

law, good governance, integrity, transparency, accountability, democracy

and participation of the people among other national. values and principles oF

governance as the country moves towards ano[her general election.



There was no public participation during the process of consideration and

passage oF the Election Laws (Amendment) Bill by the National Assembly as

envisaged in the Constitution. As such, the process was unconstitutional and

undermined our collective desire for .national unity and electoral integrity,

putting in peril the future welfare of our country. The Senate must rise

above this partisanship and save the National Assembly from itself.

The National Assembly violated the requirements of Article 118 of the

Constitution requiring it to conduct its business in an open manner, and its

sittings and those of its committees in public. There was no facilitation by

the National Assembly of public participation and involvement during

leg islation on this amendment.

There were no justifiable reasons for excluding the public or the media from

the sitting as contemplated in Article 118 (2) of the Constitution, yet that is

what transp.ired during the heated debate on Election Laws (Arnendment) Bill

2016.

Conclusion and Recommendations

Honourable members of the Senate Standing Committee on Legal Affairs and

Human Rights, now is not the time to retreat in the face oF a partisan assault

on the most basic of our rights. The battle to ensure the voting rights of all

Kenyans is a defining one. This is not only a legal issue; it is also a moral

imperative. If we are to be the nation we claim to be, we must challenge, in

every way possible, those who want to undermine our nascent denrccracy

arrd who have lost faith with the covenant between government and the

people. The right to vote is not only the cornerstone of our system oF

government - it is the lifeblood of our democracy. I am confident that lvith

a Focused citizenry and with leaders like those in this room today, this

struggle for the right to free, fair and credible elections will be won.



If we are to remain true to those who sacrificed and died to ensure
guarantee the right to vote, and to free and fair elections in the first, second

and third liberation of our country, then failure on this is not an option.

It is against this backdrop that the Civil Society Reference Group (CSRG), a

network of local, national and international civil society organizations makes
the following recommendations to the Senate:

1) Urge the Senate not to pass the Election Laws (Amendment) Bill 2016
in the manner adopted and forwarded to it by the National Assembly;

2) Call upon the Senate to demand that the IEBC subjects any proposals

to amend Elections Laws to public participation and stakeholder
consultation;

3) Call upon the Senate to demand that such consultations by the IEBC,

and relevant committees of the National Assembly and the senate take
into account the consultative nature and context within which the
Elections Laws were generated and adopt similar approach in the
event oF any compelling need to review the laws;

4) call upon the senate to demand that Biometric voter Registration,

Electronic voter IdentiFication and Electronic Transmission oi results
that are already gaining traction with the Kenyan public be retained as

the primary mechanisms capable of guaranteeing fidelity to ihe high
threshoid of electoral integrity as set out in Article B1 of the

Constitution;

5) Call upon the Senate to note that while there may be need for a

manual voter register, the manner in which its necessity is being

advanced by one sicie of the political divide has created the impression
that its pursuit is not being done in good faith and that some elements
are bent on exploiting its inherent loopholes lor their own electoral

advantage and success. This should not be the case;



6) call upon the senate and the National Assembly to consider getting
interested parties to nominate a team of election technology experts in
the interest of restoring public confidence in the electoral process to
examine and independently verify the country,s capacity to acquire or
borrow some oF the equipment that would be necessary 

. for
technology-based voter.registration, identification and transmission of
election resu lts;

7) Call upon the Senate and the National Assembly, in exercise of their
oversight role of the Executive, to urge the presidency to avoid
blurring the constitutional principle of separation of powers and avoid
engaging in Iobbying for sensitive legislations in a manner that has the
potential to compromise national security and unity;

B) Cali upon the senate and the National Assembly to avoid acting in a

manner that would undermine the sovereign power of the people and
to always remain guided by the national values and principles of
governance in the execution of their respective constitutional
mandates and Fu nctions.

Thank you.

Pi-esented on this 28th Day of December 2016 by:

Suba Churchill

Presiding Convener

Civil Society Reference Group

For and on Behalf of the Oversight Committee and Members
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Tne Chairman,
Yesterday at 7:00 PM
Amos Wako samoswako @ gmail.corn

JamBs Orengo jaborengc@,{ailanchi.coni

The Chairman,

fhe Senate Coriimittee ior LegalAffairs & Human R ights ,

Nairobi.

RE: PUBLIC PARTICIPATION IN THE AMENDN/ENT OF THE ELECTION LAU/S

ACT, 2016 .

The electronic or dlgital registration of voters , voting , tallying and transmissicn

of the result of the election , in my humble view , iS preferable to the manuai

mode of doing the same because of its efficiency , accuracy and credibility .

This is what the current law before it was amended by the National Assembly

had achieved for us Kenyans . The amended version of the electoral has now

been passed on to the Senate for enactment , if the senate deems it fit to do

so.

I have been listening on TV and radio to the live proceedings in the senate this

afternoon. As many of you have done , namely , to congratulate yourselves on

the orderly and sober manner that you have conducted the proceedings , I

hereby concur with you . The senate does deserve commendation & I too

congratulate the senate.

The amended law has now been referred to your committee for consideration .

after its deliberations thereon , taking into account the contributions from the

public , and thereafter to report to the whole house , which is expected do the

needful . As a member of the public , the following is my contribution .

MY HUMBLE VIEWS ON THE AMENDMENT OF THE LAW FOR THT

ELECTRONIC OR DIGITAL REGISTRATION OF VOTERS, VOTING , TALLYING

AND TRANSMISSION OF ELECTION RESULTS

1 . Let me start by posing a question . Granted that there is a probability of any

machine electronic or manual to fail or to malefaction , what if the Electronic

gadget fails to function , for whatever reason , at a crucial time of the electoral

process , say, on the last day of the registration of voters or during orjust

INTRODUCTION.



before the commencement of voting . What if the election results cannot bet
transmitteU. electronically within the prescribed time because the electronic
traf sririging machine has stalled , becomes defective or the polling station is
without d network for transmission ?

Z. tnt#circrAstanc"s of failure as described in paragraph one above , I

humbly suggest that there should be some form of back-up as a substitute .

What form that back-up takes , I regret that I do not have the technical know
how to suggest . Nevertheless , I am aware that registration , voting or
transmission of results manually has been suggested , and if tlat , manual
substitute , is what it will take to proceed with the dectoral proc€ss and to
complete it within the time prescribed by the constitrtion and the electoral law

, I think that those opposing it should be humble erotgh to change their minds
and to accept it.

CONCLUSION

PaulMatheriWamae Sc.

T

Sent from iPad

Of all the electoral processes that require careful handling , the election ,

which I understand to be voting by casting the ballot papers followed by
counting and tallying the votes cast and transmitting the result of election , is

the most important . The election must , under article 138 of the Constitution ,

be held on the prescribed date , at the place and time prescribed and also ,

particularly the presidential election , be declared within 7 days . lf that time
frame is not adhered to there will be a constitutional crises , particularly in the
presidential election . lt is the probability of the occurrence of such a
constitutional crises that , in my humble opinion , the amendment by the
National Assembly , to use a manual back-up , was intended to avoid . will the
senate pass the amendment or , if it does not , come up with some other means
of averting such a crises , a means , which is practical and acceptable to all
right thinking Kenyans ? That is challenge that your committee will have to
confront successfully for the sake of our beloved country . I wish you well .



Fromr Shailssh Patcl cr.sharteshpatet,Ogmari.ccl'n
SUbJCCI: FWd: VIEWS AND USEFUL INFORMAT]ON ON USE OF ELECTION TECHNOLOGY IN REFEBENC

ELECTIONS AND ELECTION LAWS AMENDMENT FOR YOUR INFO AND CONSIDERATION
Date: Yesterday at 1:4i] PM

To: Amos Wako samoswako@amail.com

7 GENEBAL

Dear Hon. Senator Amos Wako

Kindly review the below submission made to the Senate for your
perusal,information and consideration in regards to the ELECTION ACT -
AMENDMENTS LAW

Please acknowledge receipt.

Kind regards

Shailesh Patel

( crTrzEN oF KENYA AND STAKE HOLDER)

0726946000
Fonruarded message

From: Shailesh Patel < cl r. s h a i I es h pala@g_0lati!_all >

Date: Wed, Dec 28, 2016 at 12i41PM
Subject: VIEWS AND USEFUL INFORMATTON ON USE OF ELECTTON

TECHNOLOGY IN REFERENCETO 2017 GENERAL ELECTIONS AND ELECTION

LAWS AMENDMENT FOR YOUR INFO AND CONSIDERATION
To: cs en ate@_pei.tilSnt=Sg. kC

TO: CLERK TO THE SENATE

Dear Sir

Please convey this information / views to the Senate's Legal Committee for
attention of Hon. Amos Wako who is reviewing the election law amendment
matters and we are giving these views in light of the press article today as
members of the public and vendors of the election technology ( in partnership
with manufacturers of the BVR and EVID kits ):

Note that the tender floated by IEBC as attached is tailored to suit a particular
vendor and locks out all the other manufacturers of the devices as per



observatiqls ilade by one of the participants as highlighted below and as per
queries raised by way of clarifications as attached to this email:

Today, we attended the Pre-Bidders Conference for the above mentioned Tender. Several bidders
attempted to request for an extension which was not positively taken with IEBC citing the election
date cannot be moved unless through a Constitutional Referendum.

We have however analyzed the tender and it seems to be specifically designed for Safran
lvlorpho. httB!/ CT

Our opinion is that, if the blocking points attached are not addressed and an extension given, there
will be no point of submltting a bid. The existing biometrics data already sits on the Morpho
platform.

As you may already e aware Safran Morpho through its Canadian subsidiary
were awarded the controversial contract for the BVR KITS most of which failed
due to power issues and only 8,000 are working.

ln light of the aforementioned Tender and in consideration of its qualification as
an open tender to all eligible tenderers, we would like to bring fomrard our
observations mainly in respect of the required experience and capability of
each potential bidder in election process. ln fact, we understand that required
experience and capability of each potential bidder in election process is
considered as essential criteria for obtaining a technical scoring (obtaining a

minimum of 64 points out of the maximum 80 points) that will allow to any of
the potential bidder to proceed with the further financial evaluation under Step
3, as defined in the aforementioned Tender. Following our completed analysis,
we came to a very solid and determined conclusion that the aforementioned
qualification criteria for obtaining a technical scoring, as described in the
section V (Technical Specifications) of the Tender, would not plead in favour of
the fair competition enabling different companies to participate and
furthermore to obtain qualification and such result may affect achievement of
the Tender's global objective being defined as an intention of the tendering
authority to select a most competitive bidder. Therefore, in line with this

T
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perspective, in compliance with the Public Procurement Law and mo6e

specifically basic procurement rules, the Procuring Entity should have a

principle objective to secure an open competition among tenderers and to
structure the tender documents in the manner that will allow fair competition
among those who may wish to submit the offer. ln addition to the foregoing,
Article 60 (i) "Specific Requirement" of the Public Procurement and Asset
DisposalAct is clearly highlighting such competitive principle being applicable
for all potential bidders and stating that an accounting officer of a procuring

entity shall prepare specific requirements relating to the goods, works and
services being procured that are clear, that give correct and complete
description of what is to be procured and that allow for fair and open
competition among those who may participate in the tender proceedings. ln

consideration to the foregoing, our expertise in analyzing the existing market,

confirmed an important conclusion being based on the fact that qualification

criteria for obtaining a technical scoring as described in the Section V
(Technical Specifications) of the Tender is not pleading in favor of the fair and

open competition and seriously breaches the principle of equality which must

be guaranteed to all tenderers in the frame of the public tenders. Blocking
points: . Experience in development, deployment, support and maintenance of
an Election Results Transmission System in at-least 15,000 voting stations: 2

projects for maximum marks; . Experience in development, deployment,
Support and maintenance of an Election Results Transmission System with
similar environmental obstacles like Kenya: experience in 2 countries for
maximum marks; . The bidder or consortium shall provide evidence of having
implemented the Voter Registration, Voter identification and Electronic results

Transmission solution proposed in their response to this tender in a national

election of at least 10 million voters; . Experience in the implementation of an

integrated electoral management system with capacity to handle at least

15,000 concurrent user sessions; . The bidder must provide references in
handling the biometric authentication of voters in a national election project in

the past five (5) years. Only references with over 15,000 biometric System will

be accepted: 3 references for maximum marks; . Provide evidence of capacity

to deploy the system to migrate all voters' biometric data in less than two
weeks (up to 22 Million voters should be considered) to equipment 44,000 and

290 constituencies across the country.



TAnother bidder is also being locked out .Refer to comments :we regret to inform
you that we do not comply to the following sections of RFp:

Section ll Experience and Capability in Elections Process: Z0o/o (page 47,49)

Moreover the delivgry time of 2 months as per IEBC is impossible to achieve for this
bespoke device as none exists in the market that has been developed , tested and
implemented in any elections in any country and as such this product has to be designed

and engineered and produced as per IEBC specs and submitted by Jan 9, 2107 makes it
impossible to submit a compliant bid and the delivery period of 2 months cannot be
complied as all components have to be available and be produced and therefore the
amendments have to allow for reasons of practicality and realities on the ground delivery to
made and solution tested at least 30 days before the election date and not 4 months before
the election date.

The whole tender needs to be further scrutinized and subject to independent evaluation by
UNDP election experts and lr engineers as it is flawed and locks out practically all the
equipment vendors.

It is also impodant that there is a hybrid manual/lr back -up solution that allows security
and integrity of the custody chain of the election results transmission forms - a solution

called a'sEcuRlrY Klrs FoR POLL|NG srATtoNS'avaitabte in the market and which
IEBC has been informed about and would solve the current problem.

Even after RTS done electronically , the election results have to be verified manually by
checking the correctness of the election results forms at the central tallying centre and this
has to be done manually and thar is why the sEcuRlry Ktrs FoR poLLtNG srATloNS is

A: A1 , A2, A3 : Although we possess experience of biometric verification and enrollment for
the last 4 years but we do not have specific experience of developing, deploying and
implementing such a system for Elections in a country in last s years for '15,000 polling
stations.



an ideal solution to utilise not only as a back up solution but one which guarantees the
security and integrity of the results forms and allows an el-.cticn dispute to be resolved
immediately in the Supreme Court as one self copy of the election results form is delivered
in a secure polling stalion kit to the court besides the central tallying centre for safe
keeping and only opened in case of a dispute.

Kindly acknowledge receipt.

Yours sincerely

Shailesh Patel

022€9i08!0

PS:

USE OF OPEN SOURCE TECHNOLOGY tN ELECTTONS: |DEA PUBL|CATION : SALIENT
POINTS TO NOTE

The post-election phase 1. Result transmission, aggregation and tabulation
software Apart from the EMB's website, one of the most common areas where
ICT is used in an electoral process is the transmission, aggregation and
tabulation of election results. Such systems facilitate the transmission of results
from polling stations or counting centres, and their aggregation and tabulation
in regional and/or national tabulation centres. Depending on the worHlow, OST
could be used, among other things, to allow for parallel tabulations and provide

I

IDEA

1. Electronic poll books There has been an increase in the use of information
systems in polling stations, in particular connected to the more widespread use
of tablet computers. Such information systems can be used for easier access to
voter records and to verify voter eligibility. Particularly where electoral registers
and eligibility checks are contentious, such systems can be put under particular
scrutiny, which makes the use of OST even more useful.



Ithe necessary amount of transparency and accountability for the public, who
would want to be certain that their votes are tabulated and counted accurately.

The procurement of any new ICT to be used in the electoral process should be
preceded by a feasibility study. The outcomes of the feasibility study should be
an analysis of the potential of and threats posed by the proposed technology,
and a thorough investigation of the basic assumptions and requirements or
features required to facilitate decision-making and procuring the system. As the
general area of feasibility studies is well understood, this Guide focuses on
those elements which are relevant to the feasibility of adopting OST in
elections, especially with respect to technical, legal, economic and political
feasibility.

Technical feasibility lf the use of a particular OST is required, for example,
systems that are released under a GPL, the entire software system may also
have to be released under a GPL. Conversely, if a vendor bases a system design
on proprietary systems, 32 lnternational IDEA then the entire system may have
to be proprietary. Finally, the use of proprietary data formats, for example in the
use of bar codes on voter cards, may lead to the undesirable situation in which
an EMB is locked in with a particular vendor. Legal feasibility Although OST
provides additional levels of transparency, it might still be incompatible with
national law. Politicalfeasibility lt may require some additional education for
political stakeholders to embrace oST. Economic feasibility As is noted above,
vendors may charge an open source charge for publishing the source code
online, due to the perceived loss of intellectual property.

Mapping needs lT is one of the main drivers of the design of new systems to be
acquired for elections. Voter registration systems, for example, build on existing
database technologies and technologies for capturing biometrics, such as
fingerprints or iris scans. lnternet voting technologies cannot simply be
deployed in many nations, but require a legal framework that legitimizes their
use. lt is useful to consider the framework in which the feasibility study takes
place. When computer systems are used in elections, it becomes harder for



election observation missions (EOMS) to evaluate internal processes and

operational steps. Closed source systems, also referred to as black box

systems, have to be trusted. OSTs, on the other hand, have some potential to
be audited and for subsequent evaluation. Many countries, for example,

Germany, are bound by constitutional law to allow any citizen to gain

confidence in the accuracy of the election result, which means that the law
plays an essential role when mapping needs or requirements. Countries that
require this level of openness must not procure proprietary technology that
would be in violation of the law. ln addition, reports from EOMs can play an

important role when assessing the need to improve an electoral process. For

example, if an EOM final report recommends improving the voter registration
system, there is obviously a need to be addressed. As a rule of thumb, when

mapping needs it is useful to consider the role of OSTs as an alternative to
proprietary systems, simply because OSTs provide higher levels of
transparency. Mapping capacities lt while mapping needs, OSTs are identified
as part of the solution, the EMB needs to map available capacities and existing

infrastructures. Capacities include The Use of Open Source Technology in
Elections 33 3. How Can OST Be Used? human, financial and logistical
resources including transport and storage facilities. Mapping also needs to
include technical capacities, such as access to the lnternet, mobile phone

networks, and access to servers to publish artefacts. Understanding the market
Once needs and capacities have been mapped, it is recommended that the
EMB collect information about the vendors and service providers available to
implement the project. Vendors will include software and hardware vendors,

supplemented by in-house capacities. Additional resources may also be

available from intergovernmental organizations and non-governmental
organizations (NGOs), which may already have built capacities or even made

available OSTs that could be incorporated. Furthermore, we recommend that
the EMB carefully evaluate the different tendering options. Some tendering

options may fare better with the design of OSTs than others. Norway, for
example, tendered its lnternet voting platform using a competitive dialogue
method (see Box 7).

Decision-making The final step in the feasibility study is decision-making.

Decision-makers armed with the results of these analyses will have to weigh



the different concerns and arrive at a solution. lt could be argued that the
decision on whether to use OSTs, and more specifically which precise

formulation of the licence to use, should be taken at this point, and neither
presented to another committee nor left to the vendor. The results of the
decision-making should provide clear and coherent recommendations intended
to inform the procurement process. ldeally, this decision-making will be done in
an inclusive way, involving all the electoral stakeholders. Procurement The
procurement process for an election can be a very complex and long process.

OST is only one, albeit important, component of the procurement process. This
section focuses on the important issues to consider if the procurement includes
OST. As procurement regulations are very different in different parts of the
world, this section provides a brief description of a 'generic' method that can
be adapted to different situations, allowing some flexibility and taking into
consideration different laws and regulations. One of the main challenges in the
procurement of OST for elections is that the vendor market is changing rapidly.
This makes it difficult to know who is delivering what, and what is available
under what conditions. Therefore, 34 lnternational IDEA much valuable
information will have to be collected before and during the procurement
process. This is one of the reasons why the competitive dialogue method is
recommended for such procurements, as it enables the EMB to have a dialogue
and gather crucial information from the vendors before the official tendering
process starts.

Competitive Dialogue is a European Union process introduced in 2006. lt
permits discussion of different options before choosing a particular solution. lt
can be used in complex contracts where technical solutions are difficult to
define or where the development of the best solution is required. For more
information see: .

Considerations ahead of the procurement process Demanding OST Software
vendors tend to protect their intellectual property by avoiding open source
licences. This means that it is up to the EMB or the relevant electoral body to
propose the use of OST during tender processes and contract negotiations.
Experience has shown that the advantages of OST justify efforts to identify
vendors willing to produce open source products. Define the requirements as

T



early as possible in the process As the market for OST in elections is relatively

new and immature, it is recommended that developing the procurement

requirements should not be undertaken by EMBs, or the relevant electoral body,

behind closed doors. lf allowed by the relevant government procurement laws,

competitive dialogue is recommended in order to define the necessary

requirements as early as possible in the process. lf this is not possible due to
restrictions related to these laws, thorough market research and a wide

consultation process are recommended.

Requirements for the solution-technical aspects, including security and

functionality These requirements are usually decided on before the start of the
procurement process either in a competitive dialogue process or through

market research and consultations with key actors and stakeholders. lf an agile

software development strategy has been chosen, these requirements can be

kept to a minimum in the contract. Othenvise, especially if a fixed software

development strategy has been chosen, it will be important to go into detail

regarding these requirements.

Vendors EMBs usually enter into a relationship with a vendor in order to procure

professional services related to the provision of a technical solution that 'gets

the job donei in part because they lack the required technical expertise and

knowledge to manage a complex system in the long term, but also because

they need an external partner that can take responsibility for the technical

aspects of the system. Many commercial vendors use business models whose

economics are based on paid, long-term licensing for the use of elections

software and systems. Their systems are usually closed, often referred to as

'black box systemsi mainly because the vendors believe that the source code is

their lP and the basis of the advantage they have over their competitors. They

are therefore often reluctant to provide full access to EMBs, political parties or

relevant auditors. While the vendors'point of view is understandable to a

certain el:tent, their reluctance to give full access to elections stakeholders

often leads to a lack of trust in the elections technology, which can lead to a
lack of trust in the electoral process as a whole. An important side effect of this

is that an EMB might end up locked in, in a situation in which it is so dependent

on a particular vendor and the vendor's particular solution that it can neither



maintain the system nor respond to changes in the political and social
environment without that vendor

ln sum, the Guide draws a number of conclusions on the use of OST in election
administration. 1. Elections should be transparent. Thus, voting technology
should be transparent, which in turn requires the source code of voting
technologies to be accessible and transparent. 2. The decision on whether to
adopt OST for elections should not be left to vendors or technical experts, but
rest with the EMB, which is responsible for the transparency of the electoral
process. 3. lntellectual property associated with voting technology can be
protected without endangering the transparency of elections. The protection of
intellectual property is not in violation of open source licences. 4. There is a
need to define an open source licence for voting technology that is readily

understandable, deployable and usable in the electoral context. Conclusions
The Use of Open Source Technology in Elections 45 Conclusion S. More
widespread use of OST in elections would require vendors to adopt flexible
business models that incorporate OST. 6. Awareness must be raised among
EMBs. EMBs, decision-makers, political parties, civil society and the media
should be encouraged to build capacity on the benefits of the use of OST in
elections, which in turn will create increased demand for accessible and
transparent source codes in election technologies. 7. osr considerations must
play a more prominent role in feasibility studies, which weigh alternative options
for voting technologies, and must subsequently be properly reflected in the
procurement process. This will give the use and development of OSTs in

elections a critically required impetus. 8. Open source voting technology would
greatly benefit from the establishment of a global electoral OST community.
Such a community would make releasing existing and newly developed voting
technology under an open source licence more feasible.

Vendors for-profit firms that sell proprietary voting systems to EMBs. These
organizations may have other lines of business too, but for the purposes of this



Guide they sell electoral management systems.

Reliability: Reliability is often related to availability, but is a slightly different
concept. Reliability can be considered as having two aspects; hardware and

software reliability. Hardware reliability-Reliability engineering involves all

aspects of design, development, and fabrication that minimize the chance of

equipment breakdown. The success of complex missions such as space probes

depends heavily on reliability engineering, since the failure of a single

component, such as an O-ring on a space shuttle, can result and has resulted

in total loss of the system. Software reliability is defined as the probability that a

software fault that causes deviations from the required output by more than a

specified tolerance, in a specified environment, does not occur during a

specified exposure period . Robustness, the ability of a computer system to
cope with errors during execution or the ability of an algorithm to continue to

operate despite abnormalities in input, calculations, etc.

The concept of trust, adjusted to the case of two parties involved in a

transaction, can be described as follows: "Trust occurs when parties holding

certain favourable perceptions of each other allow this relationship to reach the

expected outcomes" (Wheeless and Grotz 1977,251). A trusting personr group

or institution will be "freed from worry and the need to monitor the other party's

behaviour, partially or entirely" (Levi and Stoker 2000, 496). 'An entity A is

considered to trust another entity B when entity A believes that entity B will

behave exactly as expected and required" (DOD. 5200.28-SD) Therefore, an

entity can be considered trustworthy, if the parties or people involved in

transactions with that entity rely on its credibility. ln general, the concept

described above can be verbally represented by the term reliability, which

refers to the quality of a person or entity E-Voting Analysisl 99 that is worthy of
trust. Trust in the information society is built on various different grounds,

based on calculus, on knowledge or on social reasons (Lekkas, 2003). The

notion of trust in an organisation could be defined as the customer's certainty

that the organisation is capable of providing the required services accurately

and infallibly. A certainty which also expresses the customer's faith in its moral

integrity, in the soundness of its operation, in the effectiveness of its security

mechanisms, in its expertise and in its abidance by all regulations and laws,



while at the same time, it also contains the acknowledgement of a minimum risk
factor, by the relying party. The notion of security refers to a given situation
where all possible risks are either eliminated or brought to an absolute minimum
(Giddens,1991).

I
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OFFICE OF THE ATTORNEY GENERAL AND

DEPARTMENT OF JUSTICE

OFFICE OF AfiORNEY 6ENERAL

ATToRNEYGENERAL'SSTATEMENTSENATECoMMITTEEoNLEGALAND
JUSTICEcoMMIfiEEoNTHEPRoPosEDAMENDMENTSToTHEELECTIoNS
LAWS NO .24 0F 2011

TheElectionLaws(Amendment)BillNo.3of2ol5isalegislativereform
proposal intended as follows;

a. to Sive effect to Article 99 of the Constitution which prescribes the

qualifications of members of Parliament;

b. to amend the Elections and the lndependent Electoral and Boundaries

Commission Acts; and

c. to provide for electoral Processes'

2.TheBillcontainsaraftofamendmentsandthisbriefislimitedtothe
contentiousclauseascontainedinclauselgoftheBillwhichseekstoamend
sections3gand44oflheElectionsActNo.24of2ollsoastoprovidefor
acomplementarymechanismforidentificationofvotersandtransmissionof
election.

Current position of law

3.TheSection39oftheElectionsActgovernsdeterminationanddeclaration
of results states in material terms a5 follows;

(t)TheCommissionshalldetermine,declareandpublishtheresultsofan
election immediately after close of polling;

1
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d. Test, verify and deploy the technology at lea5t 60 days before the

elections

e. make regulations to imPlement

consultation with relevant agencies,

including Political Partiesi

f. transmit the Regulations

into force of the section;

to Parliament within 3O days of coming

establish a technical committee of the Commission comprising of

u5e of technologY, in

institutions and stakeholders'

8
such officers and members, such other

institutions or stakeholders as may be

relevant
identified

agencies,

by the

5

Commission to oversee the adoption and implementation of the

technology.

Regulations 60 of the Elections (6eneral) Regulations' 2012 provides that if

elections are conducted by way of electronic means only' the Commission

shall within 3 months of the elections publish the guidelines that shall apply

in such votingr

6. Regulation 59 states that voting may take place either by marking of the

ballot or electronicallY;

The Proposed amendment

7. The Elections Amendment Bill seeks to add a new section 44A which is

designed to provide a comPlementary mechanism for identification of

voters and tran5mission of election results and which proposal been

interpreted a5 an attempt at mainstreaming manual voting method to

supplant the electronic system provided by law'

The proposed section 44A states as follows;

Notwithstanding the provisions of section 39 and section 44' the

Commission shall put in place a complementary mechanism for

identificationofvotersandtransmissionofelectionresultsthatissimple,

3



accurate, verifiable, tecure, accountable and transparent to enture that the

Commission compliet with the provisions of Article 38 of the Constitution

Analvsis

8. The critical question that requires determination is what the voting system is

envisioned under the laws of Kenya.

9. The Constitution does not prescribe any electoral system but merely exhorts

the Commission in Article 86 to ensure that whatever voting method is

adopted the same is;

a. Simple, accurate, verifiable, secure, accountable and transParent;

b. The votes cart are counted, tabulated and results announce

Promptly;
c. The results from polling stations are opening and accurately

collated and promptly announced by the returning officer;

d. Appropriate structures and mechanism to eliminate electoral

malpractice including security of election materials

10. The case for use of technology is a statutory requirement anchored in

sections 39 and 44 of the Elections Act and the regulations there under and

its application is predicated on the fulfillment of the conditions prescribed

by the law.

11. ln our most considered view, the scheme of electoral laws and the

regulations does not envisage an electoral process conducted solely by

electronic means.

l3.The propoied amendment to the elections Act' in our view, is only a

complementary mechanism which is intended to address the concerns

4

'l2.The Commission is clothed with plenary Powers under the Constitution and

the law to determine the appropriate voting method.



associated with failure of an electronic system as illustrated in the case of

Raila odinga & 2 Others Vs lndependent Electoral Boundaries commission

& 3 Others (2013) eKLR where examples were cited to show:

a.theelectronicsystemshadfailedinthe6hanaCeneralElectionsand
also in the 2000 US presidential electionsl

b.politicalpartieshadregisteredconcernsaboutdifficultiesexperienced
during the nomination exercise as some names of voter were missing

from the electronic register;

c. there are persons whose biometric details had not been captured

owingtobodilychallengesorwhosedetailsweresubsequentlylost;

14.The question of application of technology and its efficacy in the general

election is a very critical issue that ought to be serious consideration given

thattheelectiondateisaninflexibleeventfixedbytheConstitutionandthe
crisistotheelectoralProceSJwhichwouldbeoccasionedbytotalfailureof
technologY.

l5.The infallibility of any technological system cannot be denied' There are

many probable causes that may result to failure:

a. Negligence by persons handling the systems;

b. Sabotage;

c. lnadvertent technical hitches;

d. mistakes

e. inadequate infrastructural capacity to supPort electronic voting'

16.ln principle, there is nothing inherently wrong with a manual voter register

inanyelectoralprocessnoristheideainconsistentwiththeexistenceofan
electronicsystemprovideditisasimple'accurate'verifiable'secure'
accountable and transparent tystem and forms part of a single integrated

system which is consistent with the electronic system intended to support

each other as envisioned in the observations of the Supreme court of the

Philipnes in cases of GR Nmber 188456, H'Haary L' Roque' JR and others v

Commission on Election, 2009 and G'R No' 194139 Douglas R' Cagas v The

Commission on Elections, 2012 which noted;

5



,,lf the machines failed for whatever reaton, the paper ballots would still be

there for hand counting, and manual tabulation and transmission of the

ER's. Further, that the court would not guarantee at it cannot guarantee the

effectiveness of the voting machines and the integrity of the counting and

consolidation software embedded in them"

17. ln order to ensure that the electoral law regime envisaged by the

Constitution and articulated by the elections Act are efficacious, we

recommend that regulations be promulgated by the commission with the

necessary parliamentary oversight to provide clarity in respect of the

circumstances under which a complementary Process would be applied'

lB. ln this regard, we may learn from the 6hanaian experience, as exhibited in

the Public Elections Regulations,20l6, which provides for a mechanism for

manual verification of voters in the event of failure of the electronic system.

Dated 3rd January 2017

GI MUIGAI, EGH,5C
o EY GEN L

6



J

c: CL LO Ruto

I.,-, i.l'lgy**
D

0 3 JAN 2017
-o
m

P.o Box 3385 - 0200

Nairobi

Tel: 0708875436

,,.4
' )anuary 2017Per/1/?017

.UUI

The Clerk to the Senate

NaAobi

Dear Sir,

RE: MEMORANDTIM ON ELECTIONS (AMEI\DMEND BILL BEFORE TEE SENATE

Iltroduction

On the last day of the last mass voter registration exercise il March 2016, I visited a registation station at

Kaiboi shopping centre, in Mosop Constituency, Nandi County to see how the registration was being

conducted. When I arrived at the registration statiog I was warnrJy received by two registation clerks

who appeared eager to conclude the exercise which had been on-going for one month. Due to limited

registration kits to cover all polling stations in the constituenry, the clerks informed me thar they had

decided to deptoy their regisfation kit at the shopping centre in order to capture as many voters as

possible on last day ofthe registration. True to tleir wor4 I could see several people moving into and out

of the station.

Even though I nev€r intended to change my 2013 pqlling station from Embakasi Social Hall, Nairobi" to

Kaiboi Polting Station, I wanted to fiad out whether the clerks wor.rld be able to find out whether I was a

registered voter or not (this was done in good faith with no malice or Embarassment intended

whatsoever). I gave them my national ID card as requested.

After a few clicks on a laptop, the clerks hformed me that I was not a registered voter. I advised them to

use my full ti,ree names in the ID cards instead of my ID number as an alternative method. They politely

declined to do so on the reasoning that many Kenyans share similar narnes. [n any case, my suggestion

would take too much of their valuable time, they claimed. In reply, I rctorted thaq like most Kotyans I

was registered biometrically in 2012. My belief was that they would be able to use the BVR kit in the

station to confrmation my regisration. In their parting defence they said they didn't have any online

connection to the IEBC network or database.

Filally, I decided to let the cat out of&e bag. Yes I was a registered voter, and indeed I had voted at the

last elgctiong !1 Errrbeltqsi Eart Ncrr,obi. ! 19gi5tqed a9 a vqtgr wit! Ily Kellyal pq5,sp94 wholg lcrlt9s

are similar to those in my ID card. But why the clerks, with dre aid of a firnctionhg laptop and complete

IEBC data base, werc unable to fird out that I was a registered voter baffled me to the core. ln this digital

age, banks or telecoms service providers can easily flag your personal details instantly from thsir

)
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computerised databases by using your fi:il narnes only, ifyou wanted to be served anywhere h Kenya
togically ID or passport numbers would make it easier for iEBC to hasten a voter's status, but they
should not be the only options.

From this personal experience, it is possible to imagine that a potential voter who possesses both a
national ID card and a passport could easily register as a voter, for exrnple, in Nairobi by using his ID
card aad also in Kajiado with his passport. Given the proximity of the counties and the proposed reduced
number of maximum voters (500/700) in each polling station in the next elections, double votiag on the
same day would be quite easy ! Especially were biometric voter identification fail or made to fail.

Proposals

As the Senate grapples with the onerous task of tryrng to formulate an acceptable Elections (Amendment)
Bi4 it is ioperative to ensure that the entire voting exercise is not narrowed to voter registratioD, voter
identification and t'ansrnission ofresults. At ttris point in time in the country's 2017 election process, it is
sad to note that the requisite elections gadgets have not been procured. To my mind voter registratioq
whether rnanua! biometric or combination of both, should only be done once all the necessary equrpment
have been acquied and depioyed followed by esablishment of polling stations and deployment of polJing
clerks. How foolish are we, then, to allow IEBC to begin a mass voter registration exercise in January
2017 before a complete integnted elections infiastructue has been deployed and audit of tle voters'
register (s) have been undertaken. To make matters even worse , IEBC has not acquted biometric and
associated kit to cover all polling stations in accordance with the new ceiling of 500100 voters per
polling station. I believe new polling stations haven't been mapped out across Kenya.

It is, therefore, proposed that the following be done in order to ensure the lorthcoming elections are free,
fair and transparent:

Audit ofthe voters' register(s) be caried out before the next mass voter registration exercise is
conducted and results of all pollilg stations published and issued to all major shareholders for
appraisa.l and observations. As a minimurru the audit report should show firll names aad other
details, hcludhg but not restricted to ID cads and passport numbers ofvalidly registered voters.
Daails of both biometric and manual registers ne€d to be availed, if they exist. Similarly, names
ofthose who have died or double registered (with actual supported documents showing actual
double registration cenkes in question) fiom the voter registration exerose of20l2 to the last one
must be clearly s.hown per polling starion. The so called practice where IEBC only shows
numbers ofreglstered numbers in polling statrons should be avoided. Actual oames and ID or
passport numbers must be shown. obviously, the data is avarlable rn the IEBC darabase. How is it
possible that many parts ofLuo Nyanza were claimed by IEBC to have double registered over
17,000 voters in the last electioos? Who were these voters, and why weren't they arraigned in
court? or were their names copied and tansferred maliciously from one polling station to another
by somebody with access to IEBC website in Nairobi. Surely, why wasn't double registation
fiasco noted one or two weeks before the closure of the registation penod in 2012? A serious
audit would solve this pn,'lg.

An integrated Biometric network be established tbrough purchase ofthe necessary equipment
to cover all polling stations in conformity with the proposed tbreshold of500 or 700 voters per

2



station once the audrt of the registers has been completed. The network caa be establshed

tkough a combrnation of terresaial microwave, fibre opuc, satellite, VSAT networks and other

digital cost effective means so that ail parts of the county are covered- The nefwork could be set

up by experts in such a way that alternative digital communication patlways are deployed

automatically il case of failure. On other han4 two separate digital integrated networks could be

created with one being a backup. Once established a counflr.ide test may be carried out

preferably before regrsration takes place.

AII polliog stations with a ssiling 6f500 or 700 voters and the serial numbers of all
equipment to be used mus be gazetted before registration of voters c.ommences. A sustained

media campaign on the actual location ofnew polling stations must be conducted for all

constituencies.

Contrary to what happened in the 2012 registration exercise, all registered voters need to be

issued witt voters' cards upon registration. The voters' cards may be designed to have

biomeric data and other essential fedures. The voters' cards would greatly assist in voter

identificaaon ald subsequent voting. ln any case, a lot of Kenyans who registered as Yoters in,

2Ol2 may have even forgotten their polling stations because they weren't required to retain and

use cards in future electioos! On the other hand, it is possible thal a voter's name may be formd

missing even in the manual register on voting day, necessitating the need to ensure that every

vot6 must have a card as an aid. A case in point was witnessed in the elections of2007 when

Raila Odinga was nearly barred ftom votag il Langata What saved him was notjust the manual

register, but his voting card as well.

Fresh Voter Rcgistration be carried out after completion of the audit of the voterc' register. As

can be observed in thE IEBC website, hundreds ofpolling stations have voters in excess of
500/700. How will they be picked and transl-ered to stations of their choice if voter registration

commences later in January 2017 in line with the new limit of 500/700 voters per station? The

answer lies in carrying out a fresh comprehensive voter exercise. National ID cards, p{lssports and

waiting cards for passports and ID cards may be used to register voters. This proposal will a.lso

nullify the need to c:lrry out an audit of the curent voters' register. The regisnation may be done

in at least two months, with the results of the fust month audited by a reputable t-rmr and

published before a final registration of the final month follows. Once voler registation

corrmenc€s all elections officials SHOULD REMAIN IN THEIR STATIONS LINTIL

ELECTiONS ARE HELD. Although this requtement is expensive, it would accord the omcials

an oppomrnity to master their respective roles and responsibilities, resulting in efficieng smooth

electioDs.

Conclusion

As a retired Kenya Army officer with a backgrormd on telecommunications, I sometimes feel that we

have not exploited the tremendous benefits provided by modem terrestrial and satellite corrnunications

networks. Our country has a fully developed, functioning telecommunications sector that can @sily be

exploited and harnessed for our collective use. Once IEBC has identified and mapped all polling stations

J



based on the agreed maximurn figure for each polling station, the govemment s'hould provide fi"ancial
resources to me€t the necessary budget.

Postponilg the August 2017 electioos may not be a bad idea if Kenyans truly believe credible elections
would heal our nation. The hackneyed notion of wirmer-take-all should be erased from our natiooal
psyche for good. Go for it our gallant Senators! Your party loyalties should not blur your moral,
democratrc obligations. Fresh voter registation and use ofvot€rs' cards may be tie pill thar th.
Derrocrary just ordered.

Yours faithfirlly,

Signature
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PRoPOSALS ON rHE ELECTIONS LAws (AMENDMENT BILL ) (No.l) oF 2o15

It is the Coalition's considered opinion that gains and reforms recommended by both the Kriegler
Report (2008) and the IEBC Post Evaluation Report on the 2013 General Election will be wiped

out with this amendment bill.

Both reports rightly identify ICT technologies as the comerstone for providing the public
confidence and legitimacy ofan open, fransparent, free and fair election. The recommendations

from these reports form the rationale behind the Election Laws Amendment Act 2016.

The Election Laws Amendment Act 2015 section 44 introduces the use of technology and progressive

use of it in elections. lt further goes ahead and compels the commission to develop regulations in

consultation with various stakeholders including political parties. lt is clear that the regulations must
provide for:

a) Transparent acquisition of ICT equipment
b) Testing and certification parameters of the system
c) System Audit
d) Data storage and information security
e) Data retention and disposal
f) Access ElectoralSystem Source codes
g) Telecomm unication network for voter validation and Voter transmission
h) Development of a Disaster recovery and Operations Continuity plans

i) Establishment of a Technical Advisory Committee

Arising from the foregoing what parliament should have concemed itself with is the

development ofregulations to operationalize section 44 cited above.

Specifically three key electronic components are identified, namely the Biometric Voter
Registration (BVR), the Biometric Voter Identification (BVID) and the Results Transmission

System (RTS).

The BVR component is used to register voters based on their biometric attributes such as

Fingerprint, lris, Earlobe among others. The EVID is the electronic poll-book that is used on the

polling day to verify and validate that only those who registered are allowed to vote. The RTS

allows results and forms from the polling station to be promptly transmitted to the tallying
centers.

2
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ks of Manua ten'ention acku s

we wish to higNight the risks that arise when or if these electronic tools are not used:

Biometric voter Registration: Lack of BVR in the registation process makes it impossible to

identifo and remove duplicate voter registrations. It is not humanly possible to crosscheck a voter

register running into tens of millions ofvoters.

Biometric Voter ID: Lack of BVID on the polling day makes it easy to execute voter

impersonation (dead voters can vote) as well as dupticate voting (registered voter cal1 vote

twice). A physical printout of valid voters from the BVR Kit does not cure this problem, since

the manual control ofphysically crossing out voters is open to abuse

Results Transmission System: Lack of the RTS on the polling day implies that the tabulation

Forms and Results are ferried manually from the polling station to the Constituency, then to the

County and finally to the National Tallying Center.

Each of this stage in the manual transmission process is prone to abuse However and more

critically, the instantaneous and random flow of incoming results provided by the RTS destroys

the prerequisite stability that would otherwise enable parties to calculate the number ofvotes

needed to cross the magic 50%+1

2) Possible Failu res & Dieital A Iternatives

we acknowledge that electronic systems may fail BUT recommend altemative digital backups

rather than manual backup Plans.

Digital altematives to Mobile Nerwork Failure would be Satellite Technologies (VSAT), Server

and Database Failures would have Disaster Recovery centers; Power Failure would have

generators or solar interventions amongst others.

JUSTIFICATIONPROPOSALISSUElause

Lack of BVID on

polling day makes

it easy to execute

voter
impersonation
(dead voters

vote) as well

can

a5

Revise and provide for an electronic
back up to the voter identification
infrastructure. The law should define

the complementary mechanisms to
be adopted in the unlikely event that
the electronic system fails'

addressinlvll ate failure b

Complementary

mechanism for voter

identification and

results transmission

c
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Redundant power supply
(extra battery, generator,
so la r)
Proper software testing and
running with Tech Support
systems in place

Higher specs can reduce error
rates to significant levels

Provide for electronic cards to be
issued to voters at the time of
registration of the elector. The cards
to capture voter details of the
elector. Deploy card readers on
election day to assist identify elector
in the event the electronic device
fails. Electors to insert their cards in
the card readers for identification and
determining if the elector is

registered in that polling station

duplicate voting.

manual control of
physical crossing

out voters is open

to abuse

Card readers to be

integrated with
the biometric
registers and

voter
identification

devices and to
store voter
information for
purposes of
identification.

Results

Transmission

System

Electro nic

transmission of resu lts

Devolve declaration of results to the
polling station and constituencies.
Use media, observers and party
agents to liberally share the results
declared at the polling stations and
constituencies. Political parties,
observers and media should be able
to publicize constituency results once
returning officers announce them.
This takes care of a collapse in the
centralized national tallying center.

Fa ilure of RTS

leads to manual

transmission of
results of results

which is

susceptible to
manipulation
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Conclusions & Recommendations

We recommend that rather than planning for failure, we spend more time planning for

success by providing digital interventions - in the event offailure.

The Elections Laws (Amendment Act 2016) as currently enacted has outlined

mechaaisms aimed at reducing failure and should be adopted (e.g. Election Technology

Committee, staff training, early deployment, verification and testing of technologies.)

Further this Act anticipates the Election Technology Regulations that define how and

what needs to be done to provide for altemative digital backups. These regulations should

be adopted and operationalized.

Both sides ofthe political divide agree on the need for a backup. However, we propose to

have digital backup as opposed to manual backups.as enacted in the Elections Laws

(Amendment Act 2016).

We feel that where technology has totally failed (despite the digital backups), then the

commission should consider postponing election in those specific aleas as per the Act

(Section 55B(lXb) which allows IEBC to postpone elections as a result of a natural

disaster or an emergency as such unexpected technology failure.
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Electora I Electronic Systems:

A CaSe for BVR, BVID, & RTS

Presented to SENATE by CORD ICT

Technical Committee

3d lan 2ol7

Biometric Voter lD
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Biometric Voter lD (BVID)

This is used at the polling station on the polllng
dav.

It allows voters who had previously been
captured by the BVR to be verified and allowed to
vote.
It eliminates th.ee things

- voter impersonation

- Duplicate voting

- gallot Stuffln8

It DOES NOT require telecommunication network
to function

Biometric Voter lD

*

I E a.a

1

Summary

. The 3Key electronic components (SVR, BVID,

Rrs)
. How they Work (in an lntegrated way)

. The Risks of Manual Systems

. Possible Points of Failure and DiEital

Alternatives
. Recommendations

Biometric Voter Registration(BVR)

. This is used to register voters based on their
biometric (fingerprint, facial, retina, etc)

details
. All voters reSistered biometrically are

subsequently consolidated into the single

voter register
. The sinBle voter register eliminates duplicate

registrations.



. The RTS allows presiding officers at the polling
station to electronically transmit the
prescribed Forms to an online public portal.

. The online portal is to be maintained by the
commission (IEBC)

. A Oisplay module can be used to show the
public incoming results in real-time

L/3/2077

Risks of Manual Systems -
lf BVIO is not used

lf rhe BvlO hilt, .nd th. pollint cl.rk allowed lo use th.
manualprintout fromth. EVR to ldentlfy voteE. The followinS
rlrk fo. manipulation an Introducad,

ManualgrlntouB wlllhav! names ofthos. who voted crois€d
out. Thosc who dld not show up, their narne5 wlllremain

Atter polllnS closc5:
- Porlr,r c1..tilt.nt!, opGltlly ln ,trc.ahold. oa @n.dE to wL' br

th..b{^r.. ..d dod 6l.n {lmp.l$.dd).
- outriahrdupllot @dntq..ls hrpp.n ln ttt. m.nu.l ryrt!6,

SV|O is the electrcnlc poll-bool lhat electronically emoves
such risl6 rlnce ot{tY finterprint varlfred vote6 can can their
vote5 and keepr the linSerprlnt tally tfiat cen be compar€d to
tot l ballots casts. Arry ols.repancles will rElat€ to ghost vot 

's.

Points of Failure & DigitalBackups

8VR

- Power fallore, Battery fallure

EVID

- Pow.r, 8att.ry, Software failu.e

- Finter prlnl re.der fallr {talrc poritiva, Falle 6egativ€r)

Redundant PowerSupply should address thi5 (extra
Battery Generatot solat )

Proper software testlnS and running with Tech Support
Systems in place

Higher Specs can rcduce error iatet to insiSnificant
leveis. (Verit by finSerprint, iris and/or earlobe)
Current Specs of 70% Accuracy very low

2

Resu lts Transmission System
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Risks of ManualSystem -
RTS Failure

lf the RTs fails, and the votinE tabuletion torms are
transmitted manually to Constituency, County and
eventually National Tallying Centers.

The risk is that at each stage, an opportunity to
manipulation or change the tabulation form occurs.

AdditionallV the random and simultaneou5
streaminB in of results/forhs denies mischievous
parties the opportunity to mathematically establish
the no ofvotes required to cross the maSic 50%+1.

A working RTS eliminates these two risks.

The Risks of Manual Systems-
lf BVR is not used

The BVR System is used to register voters.

lf it at all it fails at the point of registration,
the voter can always come back to register
later since the registration time frame is not to
constrained (30+days)

No room for manual alternatives or
interventions.

Resu lts Transmission System(RTS)
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Ends

. Q&A

Recommendations -l
ThG manual interventlons ..e hiShly prone to manlpulatlon as

explaln€d in pravlous tllder.

we re<omm.nd that r.thar than planning forflilura, w.
spend mor. ljm€ plEnnint fo. succlss by provlding dlSital

lnt€rwntions -ln the even! ot failurr.

T]le El.6lo6s L.w3 (amendm.nt Act 2015)as cu.rendY

anactad ha5 outllned mechanlsms almed at reducing failu.e

.nd 5hould b€ edoptcd (e.3. El€ction Tednolo€v Committee,

ttafi tr.inln& ..rly dlployment, verification .nd llstltS of
tachnologles.

I0Luu\

Recom mendations-ll

Further thls Act anticipates the Election Technology
ReSulations lhat defh€ how and what needs to be done to
provlde tor alternatlve ditltal backups. These regulations
should be adopted and opeGlionalired.

The a.t {Sectron 558{11 elso allowa lEgC to ponpone
electbna in soerlfic wa.ds, constituency or county where
they hel there has been unarodable emergencies

We feel that technlcal Iailures beYond the inteosive
a.e candidetes for postponement of the election rn

specific wards, constituencies, coirnty.

plannint

Points of Failure & Digital Backups

Results Transmission

- Mobile Network Failure{GSM)

- Mobile handset failure (power, software, etc)

- Server/Dbase failure

Use of Satellite Technology (V5AT) can be used

to overcome failure.

Build Database redundancy to allow for
automatic fail-over mechanisms

3
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ELOG Memo to Senate on Election Laws Amendments vO3O12017

From : Regina Opondo <regina@crecokenya.org>

Subject: ELOG Memo to Senate on Election Laws ArnendmenLs v03012017

To :Genate@parliament,go.ke, Mulle Musau <mullemusau@gmail'com>, 'Beatrice Odera'

<beatrke@catholicchurch.or.ke>, brian@iedafrica org, Kennedy Masime

<kmasime@cgd.or.ke>, Susie Ibutu <sibutu@ncck.org>,'susan'
<susan@youthagenda org>, ochiengc <ochiengc@fldakenya org>,'Shabaan'
<lanshabiQyahoo.com>, Fphthah Kiara Gathaka' <jkiaragathaka@yahoo'com>, Anderson

Gitonga <kiraithegk@gmail.com>, mulle@elog.or.ke, r u opondo <r'u opondo@gmail com>

Soglno Opondo
Chaarperson Eloc/Executive Secretary CRECO

cse @parl go.ke

03,2017 01:26 Pf4

.i'1 attachment

T

Dear Hon. Nyegenye,

Greetings from The Elections Observation Group - ELOG

I am writing in response to the advert placed on the 30th December 2016 by the Senate Standinq Committee on Legal Affairs

and Huma;Rights; for pubtic Heartngslnd Subrnission of Memoranda on the Electjon Law (amendment No. 3) Bill 2015

Please find attached llemoranda from ELOG on the same. Kindty confirm receipt'

Kind Regards

CRECO Seoetodot
P.O. Box 23l
Ciiy Squore, 002@

Gote 39, HoiJso No. 4

Upporfiill. Molumboto Rood, otf UppefiillRood
NAIROSI

tet: W 359o7:rn17n Ml79

vrww.crecokenvo.olo

CEECO: Fo. o just socrery

!)
ELOG Memo to senate on Eleqtion Laws Amendments v03012o17'pdf
276 KB

o3-Jan-l'7 I i7 Pf'l
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CREDIBLE, PEACEFUL FREE AND FAIR ELECTIONS

3rd January, 2017

The Chair,

Senate Standing Committee on Legal Affairs and Human Rights

MEMORANDUM TO THE SENATE STANDING COMMITTEE ON LEGAL AFFAIRS AND

HUMAN RIGHTS ON ELECTORAL LAWS AMENDMENTS

The Elections Observation Group (ELOG) is a long-term and permanent national election
iObserver platform that comprises of Civil Society Organizations and Faith Based
: Organizations, with a mandate of strengthening democracy in Kenya and the African Region
i through promotion of inclusive, transparent and accountable electoral processes. Since its
ii inception in 2010, the Elections Observation Group (ELOG) has consistently monitored and
! observed the electoral process in Kenya and the African region with an aim of improving the
i entire electoral cycle processes for the realization of free, fair and peaceful elections.
I
i ELOG successfully completed a comprehensive and structured 2O13 election observation

I process, compiled and disseminated a report dubbed 'The Historic Vote, ELOG Observation

i Repoft of the 2013 Genenl Elections. Since the 2013 Elections, ELOG has continued to

Imonitor all the electoral pro€sses including, petitions, by€lections and electoral law

i reforms
i

! ELOG was also part of the Multi Sectoral Forum that spearheaded a bro€d-based SO effort

i to contribute and participate in the Joint Parliamentary Select Commlttee (JPSC) processes

i that culminated in The Electoral Laws (Amendments) Act, 2016.

I
E We, Election Observation Group (ELOG),
i
llcXNOWleoClNG, the fact that electoral management processes are cntical to the
i realization of credible. peaceful, free and fair elections as outlined in Article 81 (1) (e) of the
:, Constitution of Kenya,

OBSERVING, that the electoral environment is increasingly becoming intolerant and
antagonistic in the run-up to the August 2017 elections,

RECOGNZING, that the National Assembly on Thursday, 22"d December, 2016 rushed
through arnendments to the Elections Law (amendment No. 3) Bill (2015) that when effected
will bring fundamental changes to the electoral legal framework

APPRECIATE, the Senate Standing Committee mandate to, among others, receive views
from experts, members of the public, the business community, civil societies and others, on
matters relating to the electoral law amendments,

SUBMITS AND PROPOSES the following:

'1. As regards amendments to Sections 39 and 44 of the Elections Act to



introduce complementary systems for both identification of voters and
transmission of results to ttle use of integrated electronic systems

ELOG notes as follows:

The proposal to use an integrated electronic system in the registration and
adentification of voters and the transmission of election results from the polling
stations and the constiuency tallying centres came after a long protracted but
consultative and inclusive process that included extra-padiamentary actors and
experts. The amendments rushed through the national assembly under a cloud of
pa(isan hostilities and lack of public participation does not augur well for an electoral
process that should be consensus driven and guided by the rule of law.

Use of technology was necessitated by the need to establish a much more
accountable, accurate and etficient system as directed by Article 81(v) of the
Constitution. This would address such mischief as double registration, multiple voting
and manipulation of results transmission.

t While it acknowledges that such electronic systems should be complete with back up
systems and also complimented by other systems where they fail, the same should
be clearly defined for purposes of predictability, efficiency, transparency and
accountability.

Based on the above three issues and points, ELOG makes the following proposals;

1. The word 'systems' as used in 'inlegrated electronic systems' be defined to
include back up processes

2. That in the event of any need to establish complementary systems to the
electronic process, these be clearly defined for purposes of transparency and be
also based on the constitutional principles of accountability, efficiency and
accuracy

3. For purposes of an EVID back-up, at registration, voters can be issued with
smart cards with electronic chips that can be used to verify voters using c€rd
readers. The card readers can be deployed alongside the EVIDS and be used
where the need for further veriflcation is required. This model has been
succesfully used in the recent Nigeria Elections and also in South Africa.

4 Physical results forms from the polling stations be used to verify all results from
the elections

2: On the rafl of other amendments by the National Assembly

The national assembly reduced the number of days for the procurement of electronic
equipment from 8 months to 120 days before the General elections. While the
change is desirable under the prevailing circumstances where the kits are yet to be
procured, the laws also did stipulate timelines for testing and verifying them. This
provision has not been addressed. ELOG feels that 120 days before elections would
leave very little room for planning and implementation considering that IEBC
staff/personnel would also have to be trained on the use of the equipment and
replacement done for faulty kits.

i.



ELOG

1.

2.

The National assembly also deferred the operationalization of the Campaign
Financing Act (2013) to the next electoral period allet 2017 General Elections. Again,
ELOG notes mischief in this because the reasons cited was the lack of approval of

the regulatjons thereof and this despite IEBC submitting the draft regulations to
parliament within the given timelines. Lack of action by the House on the same

therefore is an indictment for lack of commitment by parliament towards establishing
a fair and level playing ground in our elections. lt must be remembered that the

Campaign Finance laws faced the same fate in the last electoral period, the Act itself

coming into force after the 2013 elections despite valiant efforts by many actors to
have the regime in place before then.

ELOG also notes that the above fate has also befallen the requirement for academic
qualifications for l\ilPs and MCAS. ELOG feels that the national assembly acted in a
prejudicial way to the spirit of impartiality and accountability critical to a credible,
peaceful, free and fair elections.

proposes the following;

lncrease the number of days before E-day for procurement of electronic equipment to

at least 160 days to cater for the jssues raised above.
Action to suspend the operationalization of the Campaign Flnancing Laws in effect

suspends a ciitical role of IEBC as stipulated by Article 88 (4) (i)'the regulation of the

amount of money that may be spent by or on behalf of a candidate or pady in respect
on any election;. ln this regard, ELOG recommends that parliament approves the

regulations submitted by IEBC to operationalize the Campaign Financing Act 2013'

Rdquisite amendments to make the timelines for expenditure period and registration

of authorized persons practicat should be made. This was partially addressed by the

National Assembly.

Yours Sincerely,

Regina Opondo

Chairperson - ELOG Steering Committee

On behalf of;

National Council of Churches in Kenya (NCCK)
Name: Susie lbutu

United Disabled Persons of Kenya (UDPK)
Name: Anderson Gitonga

Ecumenical Center for Justice and Peace (ECJP)

Name: Ven. Jephthah Gathaka

Concluding remark
Elections are an expression of all Kenya's sovereignty and democratic rights and not a

preserve of the political class. Therefore decisions made about elections must be in the

best interests of all where public participation, as enshrined in the constitution, is

adhered to.

iii
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Catholic Justice and Peace Commission (CJpC)
Name: Beatrice Odera

Federation of Kenya Women Lawyers (Kenya)
Name: Christine Ochieng

The Youth Agenda
Name: Susan Mwongera

lnstitute for Education in Democracy (tED)
Name: Brian Weke

Center for Governance and Development (CGD)
Name: Kennedy Masime

Supreme Council of Kenya Muslims (SUPKEM)
Name: Lattif Shaban

Constitution and Reform Education Consortium - CRECO



FORD KENYA EMBAKASI iJ]STzuCT,
P.O. BOX 56717-OO2IO,NAIROBI. ,
TEL: 0725 934 931 ,
E-MAIL: inducombs@email.com IIDate:3/1/2017

TO TI{E CHAIRMAN,
SENATE COMMITTEE FORruSTICE & CONSTITUTIONAL A-FF
PARLIAMENT BUILDING,
NAIROBI.

Dear Sirs,

l? f r:rn

03JAN 2017

o
m

MEMORANDU}I
RE AIR UNCONS ON SCRIMINAT ELE

we appreciate the opportunity that the senate has given to us and other members of the public, to
conEibute to the earlier laws that were discriminatory to the non-degree holders that are now
being reviewed.

we urged the parliament and the senate to note that we had not been involved in the
discriminatory laws (that are now being amended) that had been negotiated between the cord
and Jubilee representatives) as required by law.

Kindly therefore ensure that the laws that are being passed are fat to both degree holders and
non-degree holders, as passed by the parliarnent in their special sitting.

We aiso urge you to take a realistic approach to what would happen if thousands of voters and
IEBC ofEcials, reported to the polling stations on the polling day, and they are chased away
because BVR machines are not working.

Altematively, please amend the laws to state that non degree holders should not regisrer as voters
or ballot in Kenya if they have no say on who should represent them.

Yours faithftlly,

Michael Mungai,
Organizing Secretaqr

CC: Honourable AG
- FORD A, i:mbaKasl ljlsmct

CC: The Secretary General FORD KENYA Headquarters
CC: IEBC
CC: Honourable Speaker of the Per,liaaa;l{air=bi . /

NcdtorrorL 0rse"g 4fl
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WERE AMMENDED BY THE PARLIAMENT.





lnformation Communication Tech
Association of KenYa
IMPROVING LIVES THROUGH ICT

olc

ICTAK
P.O 100 bi 072 eta

The Chairmal, Legal and Human Rights Committee,
Care of C1erk of the Senate,
Republic of Kenya,
Parliament Buildings,
P.O. Box 41842-00100,
Nairobi.

Dear Sir/Madam,

.ke .icta

January, 3, 2017

UM ON THE ELECTION LA1VS lAMENDMEN Tl ACT 2016MEMORAND
Receive warmest
acknowledge with
statesmalship of
of our nation. In

compliments from ttre ICT Association of Kenya We

profound gratitude the great foresight and the commendable

the Senate which has enormously contributed to the stability

response to the call for public views on the Election Laws

(Amendment) Act 2016, may it please you to consider this brief memorandum

which summarizes our position with regard to various provisions in the Bill'

Background

Generally, the rationale behind adopLion of eiectoral technolory revolves

around the need to:
. Boost efficiency in the electoral process
. Assure of the integrity of the voter register
, Secure eligible voters while excluding non-eligible votes
, Enhance transparency and reliability of election outcomes

TheprevailingvotingmethodinusebyIEBCintegratesthefollowingkey
elements

1. Biometric Voter Register (BVRI-

Operational Requlrernents tot BW
. High Resolution calnera
. Finger print scalners
. Application software and database tools
. Algorithms to structure captured input into compact and retrievable

format
BVR operates offline - Connectivity is not necessary

1
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Biometric Voter Identification Device (B\IIDI-

Operatlonal Requlrements Jor BWD
. Database of all registered voters
o Biometric data of voters relating the particular poiling stations
. Embedded with biometric scanning and data reader capabilities
. Power to run during the entire voting duration
. Designed to recognize biometrics captured earlier during registration
. Back up batteries to supplement built in capabilities/to address power

blackout possibilities

Technlcal Challenges
. Breakdown of biometric verification machines
' User problems-Mainly due to inadequate training leading to "artihcial'

failure
o False positives and negatives- Likely to be more pronounced in 2017 since

bulk of the current biometrics were captured in 2013
. Phenomena likely to manifest in greater terms a_rnong:

-Persons living with disabilities
-Persons engaged in occupations ttrat diminish biometric impressions,
e.g. quarrying, meat roasting, tea picking, milking, honey harvesting,
mole catching etc. Repetitive impact on biometric surface diminishes the
biometric clarit5z occasioning false negatives.

Case of Ghana:
2012- No Biometric verificalion No Voting: Led to massive voter
disenfralchisement

2016 election:
biometrics

Reverted to martual identification of voters with problematic

Kenya's Question; How do we deal with potential system failures while
eliminating possible system manipulation?

a) Enforce the "No Biometrics - No voting principle". The outcome would be
to disenfranchise legitimate voters in the effort to eliminate perceived
ghost/ dead voters-Contrary to Article 38 of the Constitution

b) create an alternative identification system for bona fide voters with
missing biometrics encompassing safeguards against abuse- Cal be
modeled along the Ghanaian concept- A safer route

Ultimate option must be anchored on the need to secure the right of every eligible
voter to exercise constitutionally enshrined rights while safeguarding ttre
integrity of tJle electoral process

2
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3. Electronic R,esults Transmission (ERT) System-

' Conveys the outcomes of voting to Constituency and National Tallying

points
. Manua-l input fed into customized mobile phones

Section 39 (1C) of the Elections Act provides that:

For purposes of a presidential election the Commission sha-li -
(a) eiectronica-tiy transmit, in the prescribed form, the tabulated resuits of an

ei"ction for the President from a pol[ng station to the constituency tallying

centre and to the naLional tallying centre;

(b) Tally and verify the resuits received at the national tallying centre; and

(c)Publishthepollingresultformsonanonlinepublicportalmaintainedby
tl:e Commission.

Poteatial Challenges
a) Diffrculty in network signal deficient areas
bj t.arrsmission security isks (PhysicaJ, Programmed and non-Programmed

risks)
. Interruption-Affects availability
. Interception- AffectsReliability
. Modification: Affects integritY
. Fabrication-Affects authenlicity

Critical Considerations
,Endtoendsecurity-virtualPrivateNetworktominimizescopeofpotential

vulnerabilities
Rigorous Security Assurance nleasures-Intrusion detection' Penetration

testing, Peak load testing etc.
. Network layer securitY
. Application laYer securitY
. Sirver security-Capaciry, integrity, mirroring, server logs, audit trails
. Transmission 

-in 
low/ no signal areas-3G/VSAT integration

. RedundanttransmissionappaJatus

. BACKUP? In case technoiory fails what next?

Article 86 of the Constitution provides that:

At every election, the Independent Electoral and Boundaries Commission sha.l1

ensure that-
(alWhateoerlI,tlngmethodisused,thesystemissimple'accurate'verifiable'

3

secure, accountable and transparent;
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Concluding Remarks
At best the Kenyan format of election cal only be termed as a "Technologr
Enhanced Election" Nor an ELECTRONIC vorlNc/ELECTIoN as buttressed by
the following hallmarks:

. Voting is undertaken manually-Involves use of physical ballot papers. Verihcation, Counling, Tallying r:rf votes is manua1. Filling and Processing of declaraLion forms is underta-ken manually. Inputting of voting results for transmission purpose is manual

Basically, ALL the MISSION CRITICAL electoral
Accordingly, the BACKUP OPIION that naturally
circumstances is a MANUAL BACKUP SYSTEM.

activities are MANUAL
commends itself in the

we urge the distinguished Senate committee on Legal Affairs and Human Rights
to secure Kenya's electoral process by diligentJy enlightening the House and the
entire nation on the foregoing issues which necessitate sound contingency plans.
Most signil-rcant is the need for a complimentar5r mechanisms for identification
of voters ald transmission of results.

Sincerely,

4

Kamotho Njenga

Secretary General,
ICT Association of Kenva (ICTAK)

fu=tl\-



HI]N,]A[I[ MUilflI, O]
P.O. Box 49578-00100 NAIROBI

The Pentecostal movement in Kenya, under the auspices of lnter-Faith Council of Kenya, after careful
consideration and prayers in respect of the current trend of economic, political and social affairs in our
country have the following to sayi
That on the economic arena, the new year 2017 shall be a new beginning towards total eradication of
the demons and dragon of corruption in our country and that stern action shall be taken against those
involved in this vise.

On the social arena, all Kenyans shall live together peacefully in love and unity as brethren of one

mother called Kenya throughout this year, bearing in mind that it's our election year.

Our stand is that Kenyans shall be allowed to elect their leaders in a free, fair and democratic

atmosphere devoid of any acrimony where the majority shall be allowed to have their way as the
minority shall have their say as well.

On the political arena, we wish to obs€rve and state that the acrimony that emanated from the voting in
parliament two weeks ago where the electoral laws were changed to allow the simultaneous usage of
both manual and electronic voting registers in case of signal failure wasn't informed from the truth and

reality.

The truth is that all technological gadgets fail one time or another and therefore the idea of having a

standby alternative would always be a wise decision, so as to be fair to every voter by not denying them
a chance to ele.-.t leaders of their own choice.

We believe in the rule of law and parliamentary democracy as enshrined in our statutes including
parliamentary standing orders and the constitution.
Parliament therefore acted in its wisdom to amend the electoral law to provide for manual register

usage in case the BVR fails.

This to us was a fair approach to a scenario where man made machines fail to achieve intended

obiective.

This organization therefore supports the use of manual register as a back up to be used in case of
technological failure by the BVR to avoid delayed electoral process.

Article 122(1) of our constitution provides, inter alia," Except as otherwise provided in this constitution,
any question proposed for decision in either House of Parliament shall be determined by a maiority of
the members in that House, present and voting."
MPs were recalled from recess to go debate, deliberate and to determine the question of amending the
law on elections in the country in respect to that unfortunate situation of technology failure which is a

global phenomenon in several instances.

2 January 2O!7

PRESENTATION OF MEMORANDUM TO THE SENATE COMMITTEE OF TEGAL AFFAIRS



ince the MP nt passed the amendment to the electoral law, which wasn't ultra vires to the
constitution or any other law, the Senate also need to fast track the process before them so as to avoid
more acrimony.

What the MPs did was both constitutional, lawful, legal and in conformity with the Standing Orders and
Senators should likewise do their part.

lf both Houses don't act in concurrence in this matter, their difference would cause anarchy and

animosity that can compromise parliamentary democracy from thriving in the country at the detriment
of peace.

Meanwhile, IFCK urges Kenyans to remain calm as the due process of law is applied as provided in our
statutes and followed to the letter.

5igned:-

/no^a"*V ^, 
,/d-t i2ar 4a"*4t< .Z*t
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'I'IIE lll.uC'l'lON Lz\lVS (AMENIDMEN'I) AC'l',
vI0u PltEsENl'I.ll)

BY INTER.REGIONAL DEVELOPMENT AGENCY (IRDA)
'l'O: 'l'lM SrINA'l'I,l LIi(;AL AI.'t'AII{S CONIMI'ITI'IF] 0'SC)

!a/,: ACKNOWLEDGH that thc kcy objcctivc of voting in an clection is to allow the

r:,rrlrifa'-c tt> DIllf.C'l'l,Y axcrcisc thcir sovorcign powcr to clcct their represcntativos in an

r,i.:i:,.rral unit may it bc for thc national, Lhc counly, consfituency or ward scats. And, cvcry

{.,-'i,/;rri crtizon aspircs to cn;oy this consiitutional right.

{-ONSIDI,:RING l"hat all Konyan citizcns, men and womcn, young and old and including

l.ir{)5c',vr:h disability, lravc a fundarncnLal right to participate in a frcc, fair and democratic

.;1.: r io ra ! p r0cuss;

(liJll)lil) hy';hc constitutionaj valucs and principlcs ofgood governancc; that is the rule of

rlw. ,.ii:mocracy, participaLion ol thc peoplc, cquity and equalify, social iustico,

rr;cius:ivorross, n on -cliscriminatio n and protcction of thc marginalized, among others;

. '.tr,11vi; J'11.1D ro thc imlrlcir)c tation of thc constit"ution in lctter and spirit;

q/.: ii:itltzc how Kcnyans arc highly polarizcd ovcr thc clcctoral systcm duc to thc cutthroa(

ijiit.rri. oi orrr noiitical ctimpaign as Lhc 20 l7 Ccncral lilcctions draws closer evcry minutc and thc

p.i{iliciil tcrnpcraturcs risc among oul puiiticians and which infiltrates a majority of Kenyan

ciccto'atc.'ib lt-rwcr thl--sc tcmperatures wc have to sober up and objectively dialoguc on the best

'.'.ir,., ll'ral. rvill scc thc implcmcntation o[ our constitution in leLler and spirit, inoluding the

. :ri itriuLrgt critical constitutionai provisions:

20t6

,'r.iii. 1)r, I lccrion Laws prcscnted to the Scnztc Legal Affairs Committee by lllDA on Dec 31't 2-016

i lavirg rcvicwcd thc lilcction Act 201 6 wc have the following observations and

lcco:nrrcndations to makc in rcgard to thc on-going debate on the usc ofan integrated electronic

tleclotul sy.\lem lhal enubles hiornctric rolcr lJgislr.ttion, electronic voler ic:enliJication and

!'iac lronic trun:;mis,sion oI resulls'.



i'.rticlc li3(j): Aclntini.t'rrut iva urrungaitenrs jcr the registrarion of yorers ancl rhe conduct of
clcctiont shall be de.tignetl to.fctcilitcle, anti shall not deny, an eligible citizen the right
to vole or stanLlfor eleclion.

A'liclc 116(l): lYhatever voring merhod is usetr, rhe sy,rem is simpre, accurate and verfiabre,
.\ea.ztt.e, Lcounlctble ttnd lrartspurent

i'rrit:lc li6('1): ctppropriatc slrtrclures antl mechanisms to eliminate elecrorctl malpractice are put
in plute, incruding thc safekeeping o/ erection materiars (rrII3 A t,terv crause - articre
ti1(f) aoded to rhe Draft constitution by a motron moved by Deregate 467 in the Technicar
Working Comrnittce C on Representation of the people, on Thursday September 2S,h, 2OO3
(tWC C Final report pB 194).

lllL':ic rrti{:j(ls dclnonslraLc that although Kcnyan political election history has been characterizcd
:;"' i::ri:r:rplcs oIclcction malpracticcs an<I violencc the makers of the constitution and Kenyans as
: wl'ttlc' particularly wonrcn who bcar the greatest blunt of elcctoral violcncc would like to sec a

'cz'cclirl. 
il'cc and fair-clcction. 'r'herefore, to ensure peace preva s before, during and after the

'rlr e ':('r):i' K':irva,s nrusl bc assr-rrcd thal urhatcvcr systern is adopted is a ,,good,, voting systi_,m

I:; c.mp:'chcnsihlc t. :.nd usabrc by thc cntirc voting populatio., rcgardlcss of agc,
rrr lirmity. or disability

('uaranrccs cvery cligiblc Kcnya citizcn the right to vor.e in the coming 2017 General
l:lc:tion

':; rilnrpcr-rcsistart to thwart a wide rangc of attacks, incruding ba ot stuffing by voters
;ind irrcorrcct tallying bv insiders
(iuaranrccs cacrr votcr that their vote is talricd and rairly alrocated to the candidatc or
lircir c hoicc

{.)rtarantccs Cacl'l

: i:rr,/hc r

candidatc that hc/shc receives thc actual rrumber of votcs cast for

t:r:,r-',J o0 tho lirrcgoing wc havc thc ibllowing obscrvalions 1o makc

.^:rv:rcrngcs ol' biomctric voling systcm

tiir)t'r o'ir ijicction Laws presented to the Senate Legar Affairs committee by rRDA on Dec a1,t 2016

I
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ihc lliourcLric bion-rctric voting syslcm has multiplc advantages as outlined bclow

'j hc systcn'l is ablc to idcntifu cach unique individual man and/or women through thc

uniclucncss imprintcd in thcir fingcrprints.

'l hc biornctric fingerprint scanners provide a quick, eiuy, efficicnt, and secure measuro

LirroLrgh which, an individual can be authenticated.

'lhc sysrcm provide a simple and user-friendly interface for registering and identifying

votcrs whilc thc inbuilt memory records cvery time when an individual's print is

scanncd which il; vcry important in:

- l)icvcntingdtrplicatc vol.crrc8istrations

r prcvcnting muhiplc voting

l:n:;r.rrc cluick and prccisc biomctfic votci identification

l)lovidc a clcar and casily acccssiblc audit trail

i. r.irrirngcs- .rl'bir,mctric votidg svstcm

'r; ,i;.' irlrolcciatin_rr thc advantagcs of the biomctric voting system, we also acknowlcdgc thc

:""siclll ltils: ccrtain challcngcs. as rcali:zcd by countries thal have useci thc systcm in clcctions. and

vrhjch crruld cicrrv registcred mcn and rvomen the right to exercise their constitutional right

::n:i;iri:rcd in articlc 83 ol'thc Corrstitution of Kcnya 2010. Some of these challcnges include thc

.r i :..+ in t,.:

li,.ilui-c to rcc0gnizc a rcgistcrcd votcr:

.,;rrr,:Li;re !.1)u systcm lails to rccognize a voLcr duc to a number of t'actors such as:

. lti14' hands'.-lhc systcm lails to idcntify voters with tlirty or oily hands which is a major

cirallcngc as thc majority of Kcnyan votcrs, particr.rlarly women are hardworking folks

rvho, pcrlbrm rolcs such as farming and cooking which leavc their hands not only dirty

an<! oily- but a( timcs scars which may resuh in the failure to be identified

. l-ose of fingers und,/or urms'. As has been observed in the recent past. womon losc their

iin!,.crs and/or arms through gender based violence, for example Jacklinc Mwcnde, lrom

lrlachakos Countv whosc both arms werc choppcd off by her eslranged husband. Mzrny

@
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'vomcn. 
like Mwcr.rde, can,ot bc rccognized by the biometric system which would deny

thcur thcir conslitr(ional right to vote candidates of their choice.

' Network luiltrre which may necessitale individuals having to wail a little longer till the
systcn: rccognizcs thcm which would disadvantage women most who may not have time
to wait givcn multiplc rolcs awaiting them.

.: irintpics ol biomctric votcr idcntification abound, such as thc following:
Ni;{iiiin' wircrc thc systcm was marrcrl by tcchnical problems with elcctronic fingerprint readers,
which arc intcndcd to vcrily votcrs' identities before being allowed to cast thcir ballot. Not even
.'r.rathan was sparcd ' thc card rcadcr _f4fud 1o recoqlize his identity and he had to wail nearly
-)[) n]il]ur'cs bclbrc hc ,,vas ablc to vote. LccordinB to Nigeria's Independent National Electoral
i'on]rlissiolr (iNlic) 0,25% o(' rcrdcrs had malrunctioned. As a resurt the erection had to bc
'-xtcr:tlcd Iirr a sccond day' Sunday. as so many votcrs had failcd to cast their votes with thc
vc,'iIication dclays.

''"i':,:r's last clcction in I)cccmber 2012, where trre biometric kits failed i. many parts of the
r',r,r:tily. lbrcing votillg to bc c:<tcndcd to thc sccond dav.
r''u,r,i'.rr,k)uomods rcgiorr or Solnarirafld whcre a biomctric register of volcrs was used in its
'r:'r:;.d0rtral clcr:tlons irr 20r0. bur thc finar rcgistcr rvas so contested that it was 4landoncd in
i.,rs!:q lici:t iocal council clcclions

litcsc chailcngcs arc an illustralion that that thc biometric voting systems are not a,,silver bullct,,
it; tilc ilrobicms that plaguc clcctions. lvlany voters would be dcnicd their constitutional right to
?1rrl tl.j'j lcadcrs o('their choicc if thcrc is no complimentary voter identification system in thc
.r\'(:rr1 thc biornurric voting systcm fails.

Ai:(r' (i'c to sr.lch and otrrc. chalrcngcs morc mature democracies arc moving away from
!:i( c t r0i lic votinlr syStcnrs.

i (..tCr )i\4 lvi h;N I)A.I.I ON

ll 
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tilc ildviiiltagcs ancl challcnges olbiomctric voting system discusscd abovc wc rccomrnend
lir li;1;,ru"1n*

.li-c ol'rcehnology

T
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.rlticlc 44. (1 ) Subject to this section there is established an integrated electronic

i:jectori:l systenr that enables biometric voter registration, electronic voter identification

:ini electronic transmission of results.

:\ ;llttlr tied to providc a complintentary voter idenfirtcafiorr system that is simple, accurale,

'.,, :ilie,ibLc. sccurc. accountablc and transparent in compliance with article 86(1) of thc

(,'or:stilutitlu ofKcnya 2010, kr bc uscd in thc e\.ent that the biometric system fails to recognizc a

i,jr,.iil,.: votcr l'or rcasons lncntioned ab<.rvc, among orhers. The complimentary sls.rez2 could be a

i:):l copy rogisicr in a laptop or a prinlcd hand copy from the biometric voters' register. This will
':t;s:rtc tltaL cvcrl rcgistcrcd Kcnyan citizen dcsiring to exercise his/hcr right to votc is not denied

,i.1' | ; ..j i.)r isi i t!.rLioi-rai ri gl-,t tu voLc.

l'rcscntr:d by:

N: nc rul*fl ilw^,h^
Signs te:r:

0 2-

,Uta-^,b^^
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1. The amendments introduced to Section 10 of the Elections Act, r

identification of voters on polling day to be exclusively electonic are

irappropriate atrd unconstitutional, in *rat, for numerous well known

rta*us ttis EquireBeDt wLerea' it is E'eli meaDiDg disenfraactises

eligible voters.

The hithtive to amend &is provision of the Elections Act is well mee'ting

botrt Er s preseady drafud, it b ilsfficient We say A is insufficbnt

because for the Electoral Commission to deploy a manual alternative to

elecbonic voter identification, the IEBC is required to give 4Shours notice

of ihir This we believe does not give the IEBC sufficient statulory ability

to H $'itb, ald respond eft<tively o chaltenges encountered iD the

elecronic identification of voters on polling day.

ffir&rB We propose that Section 10 of the ElecHons Act be amended to

m&. ra*r.ual identificatiol avaihble as a bad< uP to tile electronic

identification of voters on polling day without the need for any notice to

be published in advance by the IEBC. The section should be amended to

provide also that, where manual voter identiEcatiol is used instead of

ehrtorb rer ideltificatiol, tre reason for dtb should be recorded in

the polling day diary by the Presiding Officer concerned'

Z, lt sbuH not be forgotten that in Kenya voting is ald remails manual'

T#ogr is merely iutrtduced at &e front end of voting to facililab &e

registration and identification of voters and at the back end of voting to

faciliatethecollaUonandtransmissionoftheresultofthevoting.In

rqst of el,ections, Echnologl therefore is not an end in itself' The

Elections Act as amended raises technolory to a fetish tlat is an

ur@nstjEtional bar to a voters right to vote.

Solutiffi Technologr sbould be rolled back to the poirt where it is no

loager a biadrance to a voter's constitutional right to vote' The

experieaces of lndia Germany and more recently the Uaited Staes of

ruCI
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America and closer to home Ghana, must be borne in mind when

decisions about technologr in elections are being taken. The Supreme

Court of Kea5ra has pronounced itself reg-arding &e use of manu.t ys6y

irfe*ftcatioa b ehctiom in Kenya aad it buad tlat the manral
altemative to voter identification was constitutional in the attainment of a

voter's right to vote.

4. Th'&plcyment of technolos/ is depetrdent on the availability of a certain

g$ of nobile data network tt b commotr tioorvledge that tte desired
quality of network is not available throughout the Country. To create

statutory dependency for t}le transmission of the presidential results to
this qualitSr mobile data network is unwise and manifestly

ulcsn**tioml.

,.-9*

3. The Ekcrr,os Uamgers yiea, in rspect of rpchtrologr irr elections mnst be

taken on board. This is because the Election Manager, in our case the IEBC

has tIe exclusive constitutional mandate to conduct elections in this
BepuHir, The Electioo Manager is also the lgsding expert in thjs fieid and

rye nrge tht lts vierrs before ttis Committee be borue in mind lvhen
decisions about technolory in elections are being made.

ttA-a-.--"c



SI ON REG ARDING
CONSTIT UTIONAL ISSUES FOR CON

ELECTRO NIC PROCESSES IN ELECTIONS

A. Issues for consideration

i) Whether the proposed amendments to section 3e (f) (c)

"i',L" 
if".ii" i.t ur" likely to violate constitutional

;;;;;;;;ia" se u"a Chapter 7 of the Constitution

of Kenya. - ,r^_ 1^ ^F lha
\At,.ah:t the proposed amendments to Section 10 of the

il:;.; Act' are likelv to violate constitutiona-l

Drovislons.
iii"ffi;" Droposed amenclments to Section 1'0 of the

;il; s.i'"."'fif.fy to lead to vote supPression or

restrict the right to vote as guaranteed by Artide 38(3) of

ii)

ni)

the Constitution

1 Articie 38(3) guarantees every citizen the right to vote; the said section

states that;

(3) fuery ndult citizen las tlte igltt' tpitlrrttt rmreasonable rcsttictiotts -

(a) to be regis2red ns a toter;

@) to t ote by secret ballot in antl election or refereniwn; nnd

The right to vote under article 38(3) is buthessed by Article 81(a) which

states that;

87. Tlte electora I susten slnll conryIy toith the follotuittg principlzs -

a llt O citizens e their itical under rticle
to exetcxs ol rts

tu)..
k)

3. Further to the foregoing article 83 (3) states tha!

(3) Adminbtratiz,e arrnngenunts t'or the regis tration of t oters antl tla concluct of
fi I ble

elections hall be rl to cili ll nd sha ll not
esl a

I lPage
,. {: I\
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citizett the i httoo teo r staul 0fe lectioll
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4. By virtue of the foregoing there is a presumption in favor of enforcing the
ilght of every citizen to be registered as a voter, to vote and to have that
vote court-

5. The amendments sought to be inkoduced to Sections 10 and 39((1)(c) of
the Election Act have the potmtial of rebutting or negating this
presumption.

6. 'J,0% of the country has no network coverage at all while, only 7T% of the
country has 3 G netrvork coverage. Hence , unless coverage is
dramatically increased in the months leading to the election, which
appears unlikely, voters in areas with no network coverage could be
disenfranchised by the mandatory requirement of electronic voter
transmission.

7. The mere fact that there may be failure in electronically transmitting
results in some areas shou-id not ilvalidate elections since manuai
transmission of resu-lts still meets the constitutionally required threshold
of an accurate, verifiable, secure, accountable and transparent process.

8. The advantage provided by a manual voter-verified paper audit trail
system is that it provides the voter with a paper printout or ba.llot when
the vote is cast. Thjs feature is intended to provide voters and/or election
officials with an opportunity to check what is printed against what is
recorded and displayed.

9. To ensure that the constitutionally required threshold of an accutate,
verifiable, secure, accountable and kansparent process is met, there
should be manual process as a back-up in case there is failure in the
electronic harsmission of resu.lts. This is a position that has been upheld
by the Supreme court in t}te case of RAILA OD INGA&5othersv
INDEPENDENT ELECTO RAL AND BOLINDARIES COMMISSION &
3 others [20131 eKLR at paragraph 233 where it was held that;

"-.We take iudicial notice that, as uith aII technologies, so it is zuith
electoral technology: it is rarely petect, and those employing it nltst
ranair open to the corlting o/ new and hnprotseil techtologies. Analogy

2iPage
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nxay be dtawn utith the trailitional refereeitg methods in football which,
as theit ilefects became apparcnt, zuere not altogether abanilonerl, bttt
usere contpletnented u:ith telez;ision-lrottitoing, zlhich mabled zoatchers

to detect errors in the pitch which had occurred too fast for the referees

awl linesmen and lineszuomett to notice...

....But as regards the integrifu of the electiott itself, uhat lau.tful course

cotrlil IEBC haoe taken after the transutissiott technology failed? Therc

zDas no option, in out opinion, but to teoert to the manual electoral
systeit, as utas ilone. ..,

.....From case laza, aul from Kenya's electoral historlJ, it is apparent that
electronic technology has not prooided perfect sohttions. Such technology
has beer inherently rndepmdable, and its adoption and application has

bean only incranmtal, ooer tirre. lt is not arpisitrg that the applicable
lazo has mhtsted a discretion to IEBC, on the application of such

technology as nay be /otnil appropiate. Since srch technology has not
yet achieoed a leael o/ reliabitity, it caflnot as yet be consirlered a

pennanent or irreo ersible founilation /or the conthrct of tlte electoral
process. This negates the P etitionet/ s contention tlut, in the instant case,

itrjrrstice, ot illegality ir the colduct of electiott usould result, if IEBC ditl
fiot corsistettly enryloy electronic technology. lt follotos tlut the

Petitionef s case, inso/ar as it attibutes nttllity to the Presidmtial
elec'tion on grounrls of failed technological ileaices, is not sttstainable...."

10. As numerous incidents all over the world have demonstated, most

recently in the USA , electronic barumission of votes is susceptible to

hackers, software bugs, badly trained poll w'orkers or Power outages

could intentionally or accidentaliy erase or alter voting dara captured by

the machines. In tlte event of a close election, a recount wou-ld be

impossible on machines that keep no proPer recot'cl of votes cast This will
in effect be entrusting the fate of our democrary to technology that we ail

accept is not foolproof and in fact susceptible to failure and worse

including extemal interf erence.

11. Trarumission of results carmot be equated to actual voting and to
predicate the outcome of a vote on an administrative requirement that

3lPage



lacks constitutional underpinning is to undennine the prouisions of
chapter 7 of the Constitution of Kenya and the rights set out r:nder Article
38 of the Constitution of Kenya.

12' The use of electronic tansmission of results fa ed in the 2013 erections in
Kenya and Ghana because the electronic system was compromised and so
they stopped using it and had to revert solely to the manual system.

13. The insistence on using elechonic transmission as the only mode of
transmission wili thus be setting up the counh-y on t}re reliance of an
unreliable, iruecure mode of barsmission of results, and the least we
could do is to have provision for a back-up manual system incase the
electronic system fails as has happened previously.

14. We need to be careful by virtue oi the amendments proposed to be
brought into force by section 10 of the Elections Act. makes it a
requfuement that a person's biomefic data must Lre verifiable on polIi_ng
day, and that this can only be done using an Electronic Voter
Identification Device (EVID). As much as the intlntion is noble, the said
EVID devices have not yet been procurecl ancl like all technology, are also
susceptible to failure and numerous well documented problemi that have
undermined elections in Kenya and elsewhere previously.

15. The afo-resaid requirements sought to be inkoduced by amendments to
section 10 of the Elections Act could disenJranchise reg.i;tered voters:

a. l^Ihose details have been registerecl as voters but whose fingerprint
cannot be captured by the Electronic Voter Identification Device
(EVID) by virtue of the fact that the rhumb prints have been
disfigured.

b. Those registered voters whose fingerprints are captured in the
voters register but who carurot produce finger prints on voting day
e.g those people whose hands have been dismembered.

In-case there is a fai]ure in the EVID machines

t
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r7. Artide 2(a) of the Constitution of Kenya 2010 states thau

nny lato, including custornry lazo ' tlnt is intonsbtent tt'i.th this Constitution ts

sion in contr m'etrtion

rcid b the extent of thc inconsisten cy, and anY act or otttts

of this Constitution b int'alid
t of a right

18. A statute should not imPose a Umitadon to the enjoymen

guaranteed under the b l of rights, as there rs ageneral Presumpdon that

every Act of Parliament is constihrtional, and the burden of Proving the

contrary rests uPon any Person 
who aileges othervrrse'

72.}]lwever, with resP ect to Provisions of le9isladon that limit or are

intencled. to limit fundamental
e cite the case o

r1ghts and freedoms, the Cons titution itself
nd

f. oaIi on f
a &1'$:' ualifies the PresumPdonq

OR EL2 others

where it was stated that;
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Appendix 1

1. This issues are not academic or theoretical. The following examples,

extracted fuom readily available public sources highlight some of

the dangers of entrusting an exercise as important as nationai
electiorrs to exciusive mandatory electronic or IT electoral systems:

Fairfax County, Virginia, November 4, 2003. Some voters

complained that they would cast their vote for a particular
candidate and the indicator of that vote would go otf.

shortly #ter.
During the Ghanian elections held in 2012, the Biometric
Voter Registration (BVR) and EVID machines failed.
The recent 2016 national elections in Ghana where the

electronic vote results transmission system failed.
The Kenyan General electipns in 2013 when the Electronic

Voter Identification Systems (EVID) failed leading to

significant delays in many polling stations. Indeed, the

CORD Presidential candidate Mr Raila Odinga could not

be identified by the EVID machjne at his polling station
and was eventually identiJied by paper records.

The Premier Election Solutions (formerly Diebold Election

Systems) TSx voting system disenfranchised many voters

in Alameda and San Diego Counties during the March ?,
2004, California presidential primary due to non-

functional voter card encoders.-On April 30 Californias
sesetary of state Kevin Shelley decertified all touch-screen



machines and recornmended criminal prosecution of
Diebold Election Systems. The California Attomey_
General decided agairut crirrrinat prosecution, but
subsequently joined a lawsuit against Diebold for
fraudulent claims made to election officia]s. Diebold
settled that lawsuit by paying 92.6 million._OnFebruary17,
2006 the California Secretary of State Bruce Mcpherson
then recertified Diebold Election Systems DRE and Opticat
Scan Voting System.lZ3l

. In Napa County, California, March 2, ZOO4, an improperly
calibrated marksense scanner overlooked 6,692 absentee
ballot votes.

. Omesh Saigal, an Im alumnus and iAS officer,
demonstrated that the 2009 elections in India when
Congress Party of India came back to power might be
rigged. This forced the election comrnission to review the
current EVMs.

. On October 30, 2006, the Dutch Minister of the Interior
withdrew the license ol 11,87 voting machines from
manu-facturer Sdu NV, about 10% of the total number to be
r:sed, because it was proven by the General Intelligence
and Security Service that one could eavesdrop on voting
from up to 40 meters using Van Eck ptreaking.lzfl Nationa_l
elections are to be held 24 days after this decision. The
decision was forced by the Dutch grass roots organisation
Wij aertrouwen stemcomputers niet-(,,W e do not fust voting
computers'').

. Problems in the United States general elections, 2006:
. During early voting in Miami, Hollywood and Fort

Lauderdale, Florida, in October 2005 three votes
intended to be recorded for Democratic candidates were
displaying as cast for Republican. Election officials
attributed it to calibration errors in the touch screen of
the voting system.

o In Pennsylvania, a computer prograrrmring error forced
some to cast paper ballots. L:r Indiana, 175 precincts also



resorted to paper. Couaties in those states also extended

poll hours to make up for delaYs.

o Cuyahoga County, Ohio: The Diebold computer server

froze and stopped counting votes then the printers
ja:rrmed so paper copies could not be retrieved for many

votes and there was no way to be sure of the accuracy

of the votes when the votes were being counted.

o Waldenburg, Arkansas: The touch screen computer

tallied zero votes for one mayoral candidate who

confirmed that he certainly voted for himself and

therefore there would be a minirnum of one vote; this is

a case of disappearing votes on touchscreen machines

Instances of faulty technology and security issues

surrounding these machines were documented on August

1.,2001, in the Brerrnan Center at New York University Lau'

School. NY University Law School released a report with
more than 60 examples of e-voting machine failures in 26

states in 2004 and 2006. Examples included Spanish

language ballots that were cast by voters but not countecl

in Sacramento in 2004.

tn Finland, the Supreme Administrative Court declared

invalid the results of a pilot electronic vote in three

municipalities, and ordered a rerun of the municipal

elections (Karkkila, Kauniainen and Vihti). The system had

a usability problem where the messages were ambiguous

on whether the vote had been cast. La a total of 232 casets

(2% ofvotes), voters had logged irL selected their vote btrt

not confirrned it, arrd left the booth; the votes were not

recorded. Following the failure of the pilot electiorL the

Firufsh Bovernment has abandoned plans to continue

elechonic voting based on voting machines. In the memo

it was concluded, that the voting machine is not developed

any more, and FinrLish government will follow the

deveiopment of different electronic voting systems

worldwide.
2008 United States elections:
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Virginia, Tennessee, and Texas: Touch screen voting
machines flipped votes in early voting trials.
Humboldt County, California: A security flaw erased 197
votes from the computer database.
In 2010, graduate students from the University of Michigan
hacked into the District of Columbia online voting systems
dr:ring an online voting mock test run and changed all the
cast ballots to cater to their preferred candidates. This
voting system was being tested for military voters and
overseas citizens, allowing them to vote on the Web, and
was scheduled to run later that year. It only took the
hackers, a team of computer scientists, thirty-six hours to
find the list of the govemment's passwords and break into
the system.
iVote is a remote electronic voting system in New South
Wales that allows eligible voters a chance to vote over the
Internet. However, during the New South Wa_les state
election in 2015, there were several reports that over 66,000
electronic votes could have been compromised. Although
the iVote website is secure, security specialists believe that
a third party website was able to attack the system. This
was the fust time a major vulnerability was discovered in
the middle of an ongoing poll.



KAIIT'' S MEMORJANDUM TO THE SENATE OPPOSSING

EIECTIONS I,AWS (AMMENDMENT ) ACT 2016
CH,ANGES TO I'EE

In exercise of powers conferred by relevant provisions of the
Constitutlon of Kenya 2010, the Senate of the Republic of Kenya
invited views of the public and various stakeholders with regard
to proposed changes to the Elections Laws (tunendment) Act 2015
(hereinafter referred to as the 'Act') as recomrnended and passed
by the National Assembly. The proposed changes as passed by the
National Assenbly and which have raised countrywide uproar
target Section 44 of the Act, which section addresses itself to
the use of technology in the electoral- system.

Por clarity, we hereby reproduce section 44 of
purposes of comparison with the proposed changes
the Nationaf Assembly.

(b)

(c)

(d)

(e)

(0

the Act :Eor

as passed by

44. Use of tech:rology
(l) Subject to this section, there is established an integrated electronic electoral system that

enables biometric voter registration, electronic voter identification and electronic
transmission of results.

(2) The Commission shall, for purposes of subsection (l), develop a policy on the progrer;sive
use of technology in the electoral process.

(3) The Commission shall ensure that the technology in use under subsection (l) is simple,
accurate, verifiable, secure, accountable and transparent.

(4) The Commission shall, in an open and transparent manner -
(a) procure and put in place the technology necessary for the conduct of a general

election at least eight months before such elections; and

(b) test, verifu and deploy such technology at least
sixty days before a general election

(5) The Commission shall, for purposes of this section and in consultation with relevant
agencies, institutions and stakeholders, including political parties, make regulations fcrr the
implementation of this section and in particular, regulations providing for -
(a) t}te transparent acquisition and disposal of information and communication technology

assets and systems;

testing and certification ofthe system;

mechanisms for the conduct ofa system audit;

data storage and information security;

data retention and disposal;

access to electoral system software source codes;
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(g) capacity building of staff of the Commission and relevanr srakeholders on the use of
technology in the electoral process;

(h) telecommunication network for voter validation and result transmission;

(i) development, publication and implementation of a disaster recovery and operations
continuity plan; and

fi) the operations ofthe technical committee established under subsection (7).

(6) Notwithstanding the provisions of Section 109(3) and (a), the Commission shal
and submit to Parliament, the regulations required made under bsection n

I

I prepare
within a

period of thirty days &om the date of commencement of this section.

(7) The technology used for the purpose ofthe first general eiections upon the commencement
of this section shall -
(a) be restricted to the process of voter registration, identification of voters and results

transmission; and

G) Be procured at least eight months before the general election.

(8) For the PurPoses of giving effect to this section, the Commission shall establish a technical
committee of the commission consisting of such members and officers of the commission
and such other relevant agencies, institutions or stakeholders as the Commission may
consider necessary to oversee the adoption of technology in the electoral process and
implement the use of such technology.

The proposed changes to Section 44
AssembLy read in part as fol-Lows:

passed by the National

"Notwithstanding the provisions of Section 44. the commission
shalL put in place a complenentary mechanj-sm for
identification and transmission of results that is simple,
accurate, verifiable, secure, accountable and transparent to
ensure it complies with the provisions of Article 38 of the
Constitution"

A cornparison between what Section 44 provides for and the
changes that the National Assembly seeks to effect mean that the
Independent El-ectorat and Boundaries Commission {IEBC) can, on
its own motion and wisdom, decide to j_gnore everything that
Section 44 provides with regard to use of technology in
conducting elections. In essence, the changes sought by the
NationaL Assenbly with regard to the use of technology give IEBC
a blank cheque. The term "notwithstanding., means that IEBC can
choose to use technology or not as and when it deems fit. It is



this blank cheque provision whj-ch the changes seek to confer on

IEBC that KANU is opposed to.

First and foremost, IEBC is yet to procure and test any
technology as requj.red by the Section 44 of the Act. 1t is,
therefore, premature to seek changes to the 1aw with regard to
technology before IEBc procures and tests any technology. our
reading of Section 44 tell-s us that the provision is adequate
and comprehensive enough to take care of any eventualities in
case of technological failures. In this regard, there is no need

to change the Iaw as it is to take care of what has already been
taken care of.

It is the position of KANU that the changes sought to the
elections laws (anendment) Act 2015, in particular, the change

that a11ows IEBC to use manual systems of identifying voters and

transmitting resul-ts j,s a mischievous afterthought and is
suspect.

It would be remembered that KANU rejected the results of rhe
Kericho by-elections in March 2016 because the party leadership
believed the elections systems, both efectronic and manual, were

manipulated to favour the jubilee candidate. The manuaL system,
in particular, was used to inffate the nunber of voters i',ho

participated in the by-electj-on in order to benefit the Jubilee
candidate.

Our position was further strengthened by the fact that the
systems completely lacked consistency because it appeared to
work effectively j-n geographically larger county of Kericho by-
election where the Jubilee Coalition candidate was announced the
w.inner, while a totafly different situation was experienced in
comparatively smalfer Constituency of Malindi where the Jubilee
Coa.I i t ion lost.

It is for this glaring lack of consistency that we joined those
who participated in mass actj-on to force for reforms in the
electoral law to bring about a change that will- guarantee
transparency and reliability and to eliminate an environment
where elections malpractices can happen. Hence, Section 44 as

provided for is sufficient enough to guarantee transparency and
prevent manipulation and should not be changed in any way.

tl
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Another issue that leads KANU to oppose the changes is the
political circumstances that brought about the Elec!ion Laws
(Amendment) Act 2016. The pol-itical context obtaining in the
country today make the spirj_t of the amendments remain lost in
the mischief and distrust among political players. It should not
be lost to Kenyans that the law itself was as a result of
pol-itical consensus whose main purpose was to progressively
repair our electioneering process as we move towards the General
EIection.

The result of the mass action therefore, was a win-win situation
for aI] parties because of the negotiated deaL which was
reached. It is our position that the changes made through
consensus shoul-d not have been altered by parliament because the
majority party position will take advantage of its numeric
strength.

I{e belj.eve as a party that technology (biometric system) that
was agreed upon is the way to go and the government should not
use its position to erect read blocks in the way of achieving a
a viable and credible electronlc voting system which:

F wilt ensure eliminatj.on of dupLicate voter registrationi
F will provi.de a simple and user friendly interface

registering and identifying voters
F will be easily scalable
F wilI ensure quick and precise biometric voting
F wilI provide clear and easy accessible audit traiI.

for

It is
Ghana

Kenya
known
among

is not the first country to
to have worked in the recent
others.

deploy such a system,
US elect.ions, India and

In Kenya, a

issuance of
airports and
entities ,

similar biometric system is used in e-passport,
ID in registrations of persons, border controls,
j-n eLectronic money transfers by private busj-ness

There is no valid reason therefore to insinuate that the system
wiIl fail while al-1 along this government has rode on digital
platform including availing its crucial services onlj-ne such as
procurement, filing of tax returns and payments of goods and



servj-ces through IFMIS (Intergrated Einancial Management

Information system) ,

It is possible to create network hotspot off grid.

If anything, Section 44 stipulates that the system wilf be

tested and verified by all stakeholders before it is adopted.
So, in case of any failures, then the faifures should be

addressed during the testing.

Above aII, there is the option of pulling the WIFI signal in
areas where there is no internet connectivity. Clear spot
voyager wireless hot spot and T. mobil-e sonic 2.0 4G mobile hot
spot comlcined with an external WIFI antenna and signal amplifier
can increase the range of inEernet availability' With
appropriate technical advice and sufficient human and financial
resources, j-nternet connectj-vity in all parts of the country
during the election period is achievable.

Another option that can be explored is internet via Ham radio'
1t is our submi.ssion that it is possible to build a repeaf-er
network that allows access to internet throuqth Ham radio. It is
known to successfully work during emergencies in sending emails,
data and fil-es effectivelY.

[!le therefore submit that where there j.s will there is a way. It
is this good will from the government that appears to be

)-acking. Instead, corruption and dishonesty is taking root and

is likely to inpact negatively on our elections if the polj.tical
class continue to drive an agenda other that allowing democracy
to prevail.

It is our hunbte submission that a credible system devoid of
nanipulation is the only option that will guarantee the will of
the people in the 201-7 general elections. Chest thumping and
grandstanding coupled wlth tyranny of numbers will not guarantee
free, fair and credible elections. The earliest this is realized
by the powers that be, the better for peacefuf elections this
year.
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SUBMISSION OF TECHNICAL REVIEW OF'THE ELEC'I'ION ACT 20I6 BY KANU

This document explains the stand ofKANU in regards to ploposed bills on the amendment ofelectiorr
act 2016.

a) Electronic Electorel systems is the way to go

Historical information shows that the use of manual electoral system is prone to manipulation.
Kriggler repon demonstftrtes that manual electoral system has been the mainelection malpractices in
the Past. To avoid possible malpractices, it is important to have one clearly d€fined biometric regist€r
of voters.

b) Technological adyancement in Kcnya

Kenya boasts to be the Technology hub of Eastern Africa. tt is therefore unfortunate to purport that
the country is not ready to adopt the same technologies in electoral processes. Taking the country
back to Manual electoral can only be equated to taking the country back to dark ages in rue
democracy.

c) The Election act and Technology

The Election Laws (Amendment) Act 2016 clearly stipulates the need to conduct elecrions using
lntegrated electronic systems. This implies that the integmted system should be able to support ket
funclional areas, that is, five major electoral roles: voter Registration, Data management, vore
Tabulation, Digital and Physical Ballot Counting, Vote Transnrission and Display.

d) Technology creates a fsir ground

Technology creates a fair ground for all players in the elections. This can only be achieved when
regulations are developed and implemented by all stakeholders including political panies.

e) Integrated Election Syst€m

Per Section 2 ofthe Election Laws (Amendment) Act 2016:

"Biometric" means unique identifiers or attributes including fingerprints, hand geometry, earlobe
geometry, retina and iris patterns, voice waves, DNA, and signatures and

"lntegrated electronic electoral system" refers to a system that include biometric voter registraticn,
biometric yoter identification and electronic results transmission.

e.l Biometric voter registration

Any biometric register has features and ability to hold votes with divergent primary key identifier.. -
such as fingerprints, hand geometry, earlobe geometry, retina and iris patterns, voice waves, DNA and
signature

e.2 Electronic Voter Identification Devices

EVIDs can run multiple identification algorithms. EVIDs can operate for more than twenty-four hours
hence there should be no any worry when it comes to functionality. To avoid possible malpractices, ir
is important to have one clearly defined biometric register of voters.

€.3 Results Transmission System

Elections Act 2016 provides an opportunity to securely tmnsmit prescribed forms to an online public
portal. The methodology for this transmission should be included in the regulations.





f) Systems can fail but there are possible solutions

To avoid failure, implementation of Election Laws (Amendment) Act 201 6 provides mechanisms ftrr

averting failures. We therefore propose full implementation of the regulations of the election

The manual system is highly prone to manipulation. Implementation of Election Laws(amendment

acts) 2016 has capacity to prevent failures.

Law Act.

Conclusion
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cs€nate@ parliament.go.ke

Fwd: Memorandum on Election law (Amendment) Bill 2016 from the Kenya ICT Action Network (KICTANeI)

From : Grace Githaiga <ggithaiga@kictanet.or.ke>

SubJect : Fwd: I'lemorandum on Election law (Amendment) Bill 2016 from the Kenya ICT Action

Network (KlCIANet)

To : csenate@parliament.go.ke

C€ : gloriaednah@gmail.com

Tue , 2017 t)l:

2

Oear Mr / l'4s,

Best reeards

Githaiga, Grace

..- Oriqinal message follows ---
subjcct: Memorandum on Election law 1lnrgr6r..,' Bill 2016 from the Kenya IcT Action Network (KICTANet)

From: "Grace Githalga" <ggithaiga@kictanet.or.ke>
Toi csenate@parliament.go.ke
cCr gloriaedna@gmail.com
Date: 03-01-2017 12:59

The Clerk

S€nate

[,lain Parliarnent Euildings

Parlidnent Road

NAIROBI

Via email csenate(ooarliament.oo.ke

Dear Sir

Greetings.

Kindly find attached a letter and a memorandum on Memorandum on Electlon law (Amendment) Blll 2016 for your

consileration.

With Kind Regards
Grace

For the Kenya ICT Action Network (KICIANeI)

Memorandum on Election law.pdf
430 KB

,.r,rl
Senate letter on electoral laws.pdf
220 t<B
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Step Event

1 Voter Registration

Technology

Biometric data is collected. These systems are off-grid hence
no network connectivity is required.

2 Register Clean Up and
Distribution

Technology

After registration, all data should be collated by IEBC to
check for redundancies and irregularities. Voters with
problematic details should be contacted.

Before the election, the complete voter register should be
split per-polling station and each chunk copied onto a
device. For now, let us calland picture this device as an
"external hard disk".

The "hard disk" shall contain the biometric data required to
identify a voter at only one polling station - where they
registered. After copying, the data on the disk should be
hashed and compared with the hash on IEBC servers for
inte rity purposes. This will be usefulon election day

3 Verify Voters on Election Day

Technoloqy

Before election day, these "hard disks" should be securely
distributed to their respective locations.

Before the start of voting, the data on the disk should again
be hashed and compared with the hash on IEBC servers. lf
the hashes are the same, the register is clean and voter
verification can begin. lf the hashes differ, they should try a

backup disk. lf the hashes still differ, that polling station will
be on hold as they await a fresh voter register to be
trans mitted from IEBC HQ.

4 Cast Vote

Mo nuo I

Voters pick ballot papers for the different posts and cast
their secret ballot for each.

Count Votes

Monuol

The key here is that the total nu mber of votes cast should
not exceed the number of voters that the biometric devices
verified.

6 Transmission of Results

Technology

After all parties and agents agree on the results, they should
be manually entered onto the "hard disk" for transmission.
Again, once entered, this data should be hashed.

Kenya lcr Action Network comments for submission to the senate on use of technology in the 2017
GeneralElection

I

Description

5



lf the polling station has network connectivity, the results

should immediately be sent together with the hash. IEBC

then verify the hash with the data received and if they
match, they approve the results.

lf the polling station lacks network connectivity, the "hard

disk" should be physically and securely transported to the

nearest point with network connectivity for transmission

from there. After all, the constitution speaks of polling

station > constituency > county-level. Agents should be

involved until they see "Successfully transmitted" on the
screen confirming receipt of results by IEBC

With proper testing (load testing, penetration testing, etc) staff training and sufficient voter education,

the above should work seamlessly to deliver a free, fair and credible eleaion. The most effective way to

test is by carrying out at least two mock elections/s imu lations with dummy data to prepare all parties

for any eventuality and equ ip them with the knowledge of how to react.

Comments from Washington Odhiambo

I have keenly considered this matter that seems to have divided the country down the middle: Manual

Backup during the 2017 votinB process. From the Jubilee government side this is a do or die and so it

must be there. The government side seems hell-bent on confusing the masses, as well as the experts like

the ICT Community. From the Opposition side, the agenda seems to be very clear - that of ensuring

integrity of the Voters Register and stopping 'ghost voters'from ever casting their votes.

That brings us to the famous acronyms - BVR (Biometric Voter Register) / BVI (Biometric Voter

ldentification).

Having been to a Voter Registration Centre (later to become a Polling Station) to register as a voter, I did

look at the equipment in use for the registration process. I saw the Iaptop which was fitted with a

camera and fingerprints scanner. All these require power to run. I did not dwell on how they were

powered, but probably there was a battery backup somewhere (besides the electricity) given that they

needed to run for a whole day for several days during the voter registration process. When it comes to

the Elections, they only need to run for about 11 hours. My point here is that of Backup Power should it

be that there's electricity blackout and the built-in batteries can't last the whole day. That backup is very

important.

However, I did not see any piece of equipment which could suggest that the equipment in use required

any form of connectivity back to some central server in order to functionl This now brings me to the

currently national debate - Manual Backup during the Poll Day. What is it? Was the CS honest with his

presentation before the Senate/Amos Wako committee yesterday? Does the CS himself really believe in

the content of his presentation? lam asking that because lwatched him and I don't believe him. I

actually think he mislead the committee, and hence the nation at large.



Someone please prove me wrong. I am at that point where I believe that the BVR/BVI does NOT require
any form of connectivity and so this Manual Backup being touted by the ruling coalition side, strongly
supported by the lcT cs is a big lie. wHY?

My very first answer: simply put, when there was no requirement for a manual backup during voter
registration, it goes without saying that there is NO NEED for on the polling day.

1. For the issue that is in contention - BVR (used for BVI during polling) - this is a database that can be
(and should be) statically stored on the equipment for each polling station. we are not supposed to rely
on the Mobile Network to access this voters database. And every polling station can have two/three
laptops/Biometrics scanner/Backup batteries to ensure that the voter identification doesn't fail.

Some excuse has been fronted about some voters being mechanics, such that their fingerprints wouldn't
be recognized by the BVI systems hence need for manual identification. My take on that is that every
voter must carry their voter's card on that day. The clerks can check that card number against the
electronic system - enter it, and it will bring the person's picture, lD number, etc and let him cast his
ballot.

2. For electronics results transmission (ERr), this is not even necessary in the first place. we can have
the results collated/announced at the tallying centres after being certified - forms 364, and such.
However, if the ERT must be done, the data footprint is so tjny that a 2G network can be used. Besides,
it can be an SMS based system, which doesn't require 3G or VSAT. The results data isn't that large - it
can't be in Megabytes to be sincere. well, vsAT can be used if they MUsr, but this is after the voting
process itself is complete, has nothing to do with 8Vl.

The ERT and the BVR/BVI are two distinct systems. That is what I want to believe. The ERT gets feedback
from a manual process - of voters casting their vote, clerks/agents counting, verifying, and certifying,
filling requisite forms then communicating the same via some customized phones which are
programmed to communicate to a backend system. Am lright on that??

Now the big question here is, where do we need this much touted manual backup where network
connectivity is being used as the major reason???

(a) Citing terrorism and the possibility of Al Shabaab knocking off base stations seems like well thought
out lie meant to cover our eyes! lf they attacked an area, I doubt there will be voting in the 1st place.

And even so, the network connectivity is not required for BVI so there is no disenfranchising anyone if
there is no manual backup (whatever that is).

(b) Citing hacking is neither here nor there for a BVR/BVI system because it's not being accessed live
during the voting. lt's a static database, unique to the polling station, resident on the laptop used by the
clerk. The only hacking that can be done then can only be by an "insider,'. euoting Victor Kapiyo from
Social Media, "l guess it's a question of trust. Trust in systems and in trustworthy people to do the right
thing. For M-Pesa, or KCSE results, we trust both. For tEBC, I guess the jury is still out.,,

The main issue is not allowing the dead voters to rise again to vote in the presidential vote, then



disappear. So the important component here is the BVR/BVI, the credibility of the register and hence

the vote.

At what point does the BVI system require this connectivity they are talkinS about, which then

necessitates the so called "manual backup"?

oid the c5 lcT lie to the senate?? Did the cAK lie to the Senate in supporting the lie from the cs??

There is insincerity in this whole debate about'manual backup'and the ICT community seems to either

support it or is simply lost in the pool of confusion being peddled by politicians.

you say "Conversely, if the RTS fails but the BVR and EVID work perfectly, there should be less cause for

alarm. Essentially, the three subsystems have a symbiotic relationship that can be used to validate or

cross-check each other."

=> I do not clearly get the symbiotic relationship between the three systems as far as the main issues of

contention (EVID) are concerned.

lf the systems are interconnected, then, looking at it from an sQL perspective, the RTS system borrows

only one column from the BVR tables - Total Registered voters in a particular constituency, which I

believe is just a factor for cross-checking the results (reminds me of Tiaty saga).

However, this isn't necessarily part of the critical system that is supposed to stop dead voters from

resurrecting and voting! ltherefore think that we can mentally (or even practically de-link the RTS from

the EVID to stop this insistence on connectivity, which gives birth to the " manual backup", no?

you say "sometime the failure is maliciously engineered, while other times it is a reflection of the

genuine weakness inherent within man-made systems,"

==> With specific reference to EVID, I am of the opinion that it is pretty easy to mitigate failure of the

system by having 3 sets of the system, which is affordable. That would address the "technical failure",

but not a hu man/maliciously engineered failure, because the humans can kjll the three or even all of the

equipment. lf they do this {corrupt the static DB - as that is the only show-stopper), then really, there

should be no voting. I hope that doesn't happen. We still don't need 3G/4G/VSAT for this'

you say ''So Cord, just as prescribed for Jubilee, should be discussing what level of electronic failure is

acceptable, beyond which the results can no longer be acceptable given the potential exposure to

manipulation that would arise from the manual alternatives."

.=> Jubilee are advancing/contemplating the imaginary failure of connectivity occasioned either by

absencefailure of fast network (3G/V5AD or Al Shaabab knocking off what is there. This is more like

making a nightmare a reality instead of the dream that it is. CORD is insisting that EVID should be used

without the option of the "manual backup" and we all know that EVID doesn't require this connectivity,

which supports the CORD arEUment.



You say "On the other hand, electronic voter identification (EVID) and the results transmission system
(RTS) are quite time-sensitive. lf they failed, manual intervention may be the only option available,,

==> I still insist that EVID has very little to do with RTs. EVID is being used statically. The equipment, at
most, has the constituenry register, not the whole national register, and at the least, has just the
registration/polling centre register. RTS is a system that kicks in later, once EVID has completed its role.
RTS waits for data from humans - clerks/agents/presiding/returning officers. They can all congregate at
the County HQ and send this data. Most County HQ have 3G. lf they don't, VSAT is something that can
be set up in less than t hour!

Your other view go well with issue about addressing possible failures, but in no way support the
"Manual Backup" for EVID. This manual backup thing is a red herring, visible immediately you deJink
connectivity from the debate.

Which brings me to your conclusion: "5o who is right and who is wrong? Unfortunately, both sides are
right and at the same time, very wrong."

Comments from John Walubengo

Pointl: Can we delink RTS from EVID?

Yes we can. From the perspective of functionality, EVlDdoes NOT need RTS towork and vice versa

However, from an audit perspective (e.g after potential rigging), the data in EVID can be compared to
the data transmitted by RTS to identify ghost voters. Hence the symbiotic relationship - and the need
for ensuring that at least one of these two systems MUST work. ln cases where BOTH EVID and RTS fail,
then voting exercise must be repeated since the exposure to rigging is far too high to the point where
reliability of the results cannot be guaranteed as per the constitution (ref: secure, verifiable,
transparent, accurate)

ln other words, we must accept that failure may occur, but we must also re.iect that failure will occur in

totality. Where failure occurs in totality, we must be willing to repeat the process in the specific
constituency/county/country. That is the cost of democracy.

Point 2: Can EVl0 fail - Maliciously or otherwise?

True you dont need 3c/Satellite systems for the EVID component since it is simply comparing your
fingerprint at the point of voting, to the fingerprint you digitally supplied at the point of biometric voter
registration (BVR).

However, failure can occur in what we call false positives or false negatives arising from environmental
conditions rather than technical (battery failure etc). Humidity, dust, temperature variations can make
the finBerprint reader fail to recognise you (false negative). More advanced EVID can then identify you

by your eyes (lris), voice or other biometrics but I doubt the IEBC system will be this advanced.

T



Solution: allow for manual identification - ON CONDITION that the RTS will work within reasonable time

We must set time frames within which RTS should work, it cannot be acceptable that it works, 1, 2 or

3days later since this defeats the whole essence of RTS, which is to provide randomness in the elections

results; making it difficult for parties to do the mathematics needed to pass the maSic 50%+1. This

mathematics only happens when their is a pause or stability in the results being released'

Point3:CORD insisting on pure electronic sYstem vs Jubilee insistinB on manual sYstem.

whereas electronic systems reduces chances of manipulation, coRD stubbornly refuses to appreciate

point2 above, which is that e-systems can fail. Jubilee on the other hand stubbornly refuses to accept

that manual systems introduced are open to manipulation. There must be a middle ground that allows

for failure, without necessarily allowing for rigging. Both sides do not want to spend time on that

agenda. How to plan for failure, while reducing chances of ritginS.

Point4: VSAT technology?

Ofcourse VSAT can work. Even if Alshabaab blew up the GSM masts, we can still transmit results via

VsAT/satellite phones. Last time I checked, terrorists do not yet have technology or grenades that can

blow out and bring down satellites from the skies.

==> That's because we are not there to talk to them and enlighten them

b) The mischief that technology was meant to cure in elections management was amonS others

allegations of voter impersonation and transparenry in management of elections Tech is therefore

supposed to achieve simplicity, accuracy, verifiabilitY, security, accountability and transparency. ls the

I

Comments from Grace Mutungu

I remember a quote by the IEBC CEO during the Kenya IGF where he stated that being a Republic based

on democracy, we have made elections the only means to access power'

https://livest rea m. com/ int e rnetsocietv 2/kigf

He recalled the use of technology in the 2010 Referendum, 2013 elections and the various by-elections

that have taken place. ln the Referendum and most by-elections, there was not much contest about use

of technology while for 2013 some issues were raised- these included multiple registers, voter

impersonation and transparency.

The tech community has an important role to play in demystifying some of these concepts'

a) The wording of the amendment read "complimentary mechanism for identification of voters". lt has

now been expanded to include transmission of election results "where technolo8y deployed initially

fails". What would this mean, in the case of identification of voters and in the case of transmission of

results? What complimentary systems were envisaged here? "Manual backup?" The ambiguity in the

wording is a challenge as it leaves too room for interpretation in a system of high contests.



conversation about a "complimentary" system a necessary one at this stage?

Outside of the amendment, has anyone come across the data that CA presented on network coverage in
the counties? A visualization of that data besides the polling stations would be useful in helping us

identify the specific polling stations/tallying centers that are not covered. I am asking this because the
presenters spoke of areas not covered by network as opposed to polling stations,/tallying centres not
covered.

Comments from Collins Areba

Main issues in the debate:

1: Voter registration: collecting details, photos and fingerprints. (Multiple data types)

2: verification: ascertaining that registered persons are in the system, and dead / expired ones are
removed from the system. (Boolean: yes / No)

3: Voting: choosing from one of several options.

4: Tallying : counting the choices at the polling stations and recording the results on paper or device.

5: Tra nsm iss ion: sending this information to regional and national tallying centers.

Comments from Ngigi Waithaka in response to Collins Areba

The only areas that require lnformation Technology are 1,2,4,5. l has already happened.

For 2, 4,5, why would a backup have to be manual? Manual has to be the last resort. What worries /
concerns me is how it seems that there is almost a quick rush to use a manual systeml

Case in point, for verification; all the polling data should be local, hence on laptops at the polling station,
if one laptop fails, then you can verify with another. Probability of say 5 laptops failing in a single polling
station at the same time is close to nil, unless direct sabotage.

On transmission, if Safa ricom fails, use Airtel, if Airtel fails use OranBe, if Ora nge fails, use Satlink. All you
need is to have 3 Phones with various SIM Cards and you good. lf no network coverage, get Thuraya!

On most modern systems that we use and that provide for the fabled five 9s (99.999%) uptime, there is

never an option of a manual backup.

Or is there a manual backup for MPESA? Anyone here whose bank has a manual backup? Does KRA have

a manual backup for iTax?

We have more than 6 months to the Election date, enough time to query the IEBC'S systems.



Comments from Jimmy Gitonga

I have the same concerns myself. I reached the conclusion that it would be nice if "lCT Experts" could lay

their hands on a BVI machine and show the rest of us what the problem really is. The ERT issue is a red

herring. lt has worked flawlessly in the bi-elections that have happened ever since. With PKI and 2 factor

authentication, this can be solved for Election Day.

Comments from Eddie Kiama

ln the debates I have seen raging online and elsewhere about need for a non-lT based backup system,

the ICT Ministry and Communications Authority are quoted talking about the 36 coverage in the country

or lack thereof. No one is talking about 2G and Satellite phone coverage. lsn't most of the country

covered by 2G? Does it mean we suddenly can't transmit data over 2G which we used to before 3G?

lnteresting that the same Safaricom whose Mpesa can't be hacked by Al Shabaab can have electoral

results transmission hacked (According to CS .loe Mucheru)! Are we suddenly analogue because

elections are approaching?

Could experts here appear before the senate committee on Elections Act next week and save this

country from an impending calamity driven by ignorance around ICT?

Comments from John Kieti

ln my understanding, the use of el€ctronic means to identify voters and to transmit results is more

about the integrity of the election than efficienry of the process,

Simply reverting to "manual" appears a little too simplistic. This is because the spirit behind the law's

insistence on "electronic" is that of safeguarding the voter identification process by way of biometric

technology for instance. As technologists we will easily have consensus that biometric person

identification is much more fool proof as regards positive identification than its manual alternatives

(therefore not letting in the so called ghosts.

Likewise, the spirit behind electronic transmission of presidential vote tallies from the polling station is

to safeguard the integrity of the tallying and aggregation process. This ostensibly reduces chances of

crooks tampering with signed tally forms {form 34s and form 36s) later on, after the tallies have been

announced at the polling stations.

Therefore as we consider the matter of "what if the system fails?", it may be that to maintain the spirit

Therefore, when we say we need a fall back system, we should look at a solution that not only

safeguards fulfilment of the bill of rights as regards the right to vote. The solution should also have in

itself a fallback mechanism that safeguards the integrity of the electoral process as envisaged by the

notion of "electronic means".



and intention of safeguarding the integrity of the vote, a fall back process needs to ensure that the
integrity of the vote is not compromised.

For instance, why would we insist on a manual back up when both the primary system and the
redundant system could be electronic. As it may have been said, in the case of presidential tally
transmission, GsM technology could constitute the primary system. Then in areas where GsM
connectivity is absent or doubtful, a small deployment of vsat or satellite phones could provide
redundancy. lt could even be a temporary Wimax arrangement in specific geographical locations. lt
could also be that a extra government supported investment in GSM for areas of doubt between now
and lune 2017 is possible. Of course commercial viability is an issue but the bill of rights argument also
appears to invoke the essence of the Universal Access Fund. As one may argue, the general election is

one of the crucial activities where every citizen can exercises article 1 and article two of the constitution,
and it happens once every five years. Arguably there might be no better use of the Universal Access
Fund than for facilitating the exercise of article 1 and article 2 of the constitution.

As regards voter identification (for EVIDs), there is people with very sweaty fingers. others may have
had accidents in the period preceding the election, causing amputation of the fingers linking them to the
biometric register. Therefore such identification failure is plausible.

Regardless of the cause of EVID failure, and in the spirit of safeguarding the integrity of the election, it
will help that every EVID failure instance triggers a sequence of well documented steps that can
gua ra ntee verifiability of a positive "manual" identification ofthe voter.

The easy one of EVID failures to solve is the instance of power (battery) failure. lt should not be
impossible to eliminate this through better training of IEBC staff and pre-charging devices. More so,

increased rural electrification in the last 4 years might contribute more to alleviation of this challenge.

ln conclusion, it seems important for those dealing with the Election Law Amendment to separate the
two issues (1) The bill of rights and the right of every Kenyan (who has registered as a voter) to vote.

(2) Safeguarding the integrity of the vote through ensuring we have up non corruptible, verifiable and
auditable electoral systems. More specifically, voter identification and presidential tally transmission
appear to be areas of enhancement.

Comments from Ben Chege

Every 5 Years Kenyans queue to vote, this is an exercise that we have engaged in passionately for as long
as I can remember and when each round of elections is done and dusted we as a nation learn a couple
of lessons which we then reuse in succeeding election cycles in an attempt to make them better.

T

Notwithstanding the possibility of EVID failure, if incidences of such failure exceed 5% or say a certain
threshold in a polling station, then something would be amiss and should raise a red flag. lt could either
be a cultural / environmental challenge in the geography of that polling station, or it could be a case of
power issues with the gadgets, or as some would say, it might be "artificial" failure to facilitate "ghost"
voters.



However, looking at the current debate on the use of technology and witnessing what is happenin8, I

suspect that there might have been an important lesson to be learnt in the 2007-08 when compared to

the 2013 election cycle that has been missed and this lesson is that Having consensus among all players

beforehand regarding the electoral process generally leads to widespread acceptance of the results of

the process.

Electoral process should be seen as contests, where groups of people with various interests engage

willingly in order to not only determine political representation but also wield the power of the state,

and .iust like any reputable contest it has its rules. These rules are well known and understood by all

players and are accepted from the onset. These rules are deterministic in that th€y are predictable and

must be seen by all parties to be fair. For a country to have a credible election - we need everyone to

feel like they have a chance in this contest since from the onset the rules of the game do not favour

their opponent(s).

ln 2O07 ODM did not agree to the way the commissioners were picked after the terms of some expired

as they felt it contravened the IPPG agreement and after the contest was done they did not accept the

results announced by the commission. When the same commission asked them they refused! We all

remember the situation the country found itself after the opposition refused to engage in a process they

felt was flawed and disadvantageous to them. The 2017 election process is slowly mirroring the 2007

pre-election period especially when it comes to the role of technology on voting day. We are witnessing

an emotive debate regarding the use of technology and the disregard of the voices of political players

who hold contrary opinions. lf lessons from the past hold true, this threatens the expectation of a

peaceful electoral process and at the very least a credible one.

On voting day there are 4 core activities that happen within a polling station, these are:

1) Voter identification/Verification? This answers the question ? ?Are you registered to vote in this

polling station??

2) Voting by secret ballot? You are given a ballot paper and then you mark it in s€cret and the cast the

said ballot into a transparent ballot box.

3) Counting of results and declaration? Counting of all votes cast in the polling station for each race and

the declaration of the votes cast in favour of each candidate.

4) Results transmission? Forwarding these results to the next level namely the constituency tally center

for?tallying? and dispute resolution just in case there were any.

The? Manual? vs ?Electronic? Debate is really touching on activities 1) and 4) and therefore at the core

of this debate are 2 questions namely:

1) Can we solely verify/identifY voters electronically using biometrics that they submitted?

2) Can we solely transmit results to the next level usin8 electronic means? Fortunately, these two are

not really new initiatives as the IEBC has been using technology in these two areas over the last 4 years.



No one doubts the credibility boost that well executed technology has on elections. An example of this is

the by-election in Kibwezi west where the winner won the race by the narrowest of margins - a paltry
175 votes and the loser did not file a petition challenging the results. This was unheard of in previous
elections. Why then do we have a debate around it? Previously, the use of technology was not explicitly
dictated by the Elections Act but rather the stipulation to use one form of it was found in regulations.
until now the official Electoral process has been manual where technology had been added for
efficiency and confidence building. The latest Election Amendment Act 2016 has raised the profile of the
said technologies from just being tools to be used in boosting confidence to be the exclusive means of
conducting voter identification and results transmission.

They say once stung? Twice shy and thus it is s understandable that the IEBC is jittery in embracing
technology full throttle without a fallback especially because it had technology failures in the said areas
during the 2013 General elections. Technology is playing an increasing role in our lives and for us to
move forward on the electoral field - lfeel that this discussion needs to be informed by a mindset from
big technology companies have when it comes to failure. Companies like Google, Yahoo and Facebook
plan for failure more than they plan for success. They have a culture that says ?failure is OK?, a culture
where people are encouraged to ask:

1) What do we do if our technology fails?

2) How do we continue fulfilling our core business that is serving our customers and users when the
systems around us fail? So as Kenyans we need to ask ourselves the same set of questions and ask how
it affects the core business of elections. But for that to happen we need to synthesize what our core
business on Election Day is. lt?s said that ?Election Day is still the one day when we strive to give equal
voice to every eligible voter; the day when the woman working in the market stall has as much of a say
as any wealthy banker, and the illiterate menial laborer has a voice that speaks as eloquently as any
university professor. lt is our shared responsibility to strive for processes and systems that ensure that
every voter is given the opportunity to make their will known, and that every vote is counted? lf we
agree that this is the core business of elections and eveMhing on Election Day must support this, we
should ask ourselves a couple of questions, namely:

1) What happens WHEN we place a piece of technology as a prerequisite to the recording of this voice
and the said technology fails and thus affects the ?core business?? what are the fallbacks available to
us?

2) Since this is a contest, which out of the array of fallbacks available is most acceptable to all players?

The issues around the failure of technology have been welldocumented. The IEBC conducted an internal
audit of the March 2013 election and rather candidly highlighted these failures. I will try and address
them and possibly give recommendations in question form that should advise our choice of an
acceptable fallback or perhaps a list of fallbacks to be executed in when certain scenarios playout. When
it came to the identification ofvoters elestronically, the issues fell broadly into 3 categories namely:

1) Technology problems ? some voters could not be found on some EVIDs but were present on the



manual register. Some devices run out of power, some even exploded during charging

2) Procurement problems ? Betting the wrong device because procurement requirements were not met.

3) Rollout problems? Some devices were not charged, insufficient training due to late delivery and lack

of manuals e.t.c. with proper planning and time to go through the procurement procedures most of

these can be sorted out. The new Elections amendment act stipulates that the IEBC should have

procured and set in place technology 8 months to an election and then have it tested 60 days to an

election. Even with this in place some of the problems categorized as ?Technology problems? may not

disappear or may only manifest themselves on polling day. ln order to address them we need to ask

ourselves what are the real risk factors related to technology? lf the approach to voter verification is

similar to what was employed in 2013 ? then the disruption of te lecommunication is not a potential

failure point ? why? The devices were self-contained? The register was loaded on the device and thus

the device really had no need to communicate with external systems after rollout. lf this is the model

envisaged in the new KIEMS Rollout? We should not concern ourselves with telecommu nication

availability in the matters of voter verification. What should concern us is the issue of availability of

power as the devices will be constantly in use throughout the day, The devices used for verification

conduct a one-to-one match of voters against their biometrics? Computationally? lt can be a costly affair

especially if a potential voter has to submit multiple fingers to get identified if one fails and so we need

to have devices that can work for 18 hours or have capability to accept external Power in the form of

portable power cells. Can the software be written in such a way that it alerts the users well beforehand

that it has X number of hours of charge left and that the clerks at the polling station need to make

arrangement to keep the electronic means working? Ghana deployed a solution that utilized dry cells

and they put in place an operational plan to replace them within 4 hours.

The issue of some voters not being found on the EVIDs yet being found on the manual roll was puzzling,

this may be aggravated in 2017 this is because the bulk of the current set of fingerprints were collected

in 2013 and it will not be farfetched to expect that the quality of fingerprints submitted for verification

in this election cycle by an eligible voter who work with their hands to be lower and thus this may

require multiple passes. The current setup is one which a subset of the fingerprints collected is used to

verify voters electronically. lf we are to go full throttle, we will need to ensure that all fingerprints are

available for matching on polling day to increase the chances of matching. An exercise to get fingerprints

resubmitted for persons who fall in this category and also for all those that had their biometrics lost

during the mass registration drive when BVR machines crashed and did not have backed up properly.

Another reason that could explain why some voters were not found on the EVIDS and were found on the

printed register is data corruption during copying polling station data into the SD cards that the devices

used. How can we ensure that databases are not corrupted during saving into the machines? I propose

that each device should have a way of hashing a file and checking the hash against a verified hash of a

working copy and where it differs transferrin8 data to this device should be repeated. Backups of these

registers on verified sD cards should also accompany each EVID to the field. we should explore how to

keep the logs of the persons who have voted safe when devices get technology issues. There is also an

inconvenient reality that in any given population there will always be some persons whose fingerprints



are difficult or impossible to capture or verify. This raises a fundamental ideological question of whether
a person should be disenfranchised because of limitations of a technology. The issues around the
provisional transmission of results were also well documented; these also fell into 3 broad categories
namely:

1) Technology problems? the server? we[ documented issue with system rogs and it running out of
space due to server misconfiguration; The failover issues that followed this. Network coverage issues;
Erroneous display oftallied votes due to late integration and limited retesting.

2) Procurement/Acquisition problems? there was no time to really develop the transmission application.

3) Rollout problems ? Late delivery of phones and specialry configured simcards; issues with user
credentials; versioning issues between server and phone; Lack of proper trainlng.

As with electronic voter identification, most of these can be sorted out with proper planning and
following procedures, why do I say so? The IEBC has transmitted 1OO% of the results from all the by-
eledions that it has conducted since 2013. While in terms of scale these by-elections pale when
compared to the Seneral election, it?s my considered opinion that there have been numerous lessons
learnt ? these can be documented and used to inform the training and rollout process. What should
happen in the event that result transmission fails for whatever reason? The IEBC still needs to have a
fallback for electronic results transmission. Can some other technology offer a fallback? e.g. lf results
transmission from a primary device fails, should we have an electronic fallback using a different
technology? Can the current election transmission system be used as a backup of whatever fancy results
transmission system the IEBC procures? The IEBC has used satellite phones with success to transmit
results for the Kalolol and Mosiro by-elections, why can this be used as a fallback on the
telecommu nication side. I think we can have all these fallbacks in place and these would be totally
acceptable to all stakeholders. These questions are by no means comprehensive but should act as a
starting point in deciding what the fallback{s) should be and when to fallback. tt has always been my
opinion that leaving the determination of important electoral matters at the polling station level to the
discretion of people there without a trail of documentation that guides their decision making and a trail
of accountability to why they took the action they did exposes the election operation to credibility
questions' ln 2012 Ghana went into their election with the NVNV (No [biometric] Verification, No
Voting) mantra and they had to extend the voting period and also had many people disenfranchised
because of the inadequacies of the technology they rolled out. ln 2015 they rolled back and then
introduced a manual verification fallback. The manual verification process required the presiding officer
fill a manual verification form for each voter who is manually verified, The only way we can come up
with this list of scenarios is if we carried out a proper and candid risk assessment and management
process. This process should inform the lEBc on what to do to ensure that the ?core business? on
election day remains unaffected. From my perspective, human beings should always play the role of
final "exception handlers" to ensure that during electronic voter identification no voter is ever
disenfranchised by technology malfunction or its limitation. lndeed, if the electoral process must err,
then it must err on the side of inclusion. However, these errors must be accounted for and thus the
most appropriate role of technology is to ensure a level of transparency and accountability that allows



for review of any of those human decisions on how to handle exceptions. As noted earlier on this paper,

the process used for verification involves a one-to-one match of voters against their biometrics. The

voter gets his lD No. captured bY the verification device in a bid to? ldentify? Them and once their

records are loaded on the screen of the device an additional fingerprint scan is required to? Verify? This

person i.e. answering the question? Are you really the person who you claim to be? So, for example' if

the validation device is unable to verify the fingerprint of a voter who the presiding officer knows or

strongly believes to be a legitimate voter, and his/her particulars are on the voter register, the presiding

officer should have the authority to override the device and allow the person to vote. ln order to triSger

the manual verification process, the presiding officer should collect as much information about the

person being excluded from being electronically verified as possible. This information should include a

photo of this person and the Serial Number not ID No. found on their National ldentity card. Manual

verification should not be misconstrued to mean manual verification using the physically printed out

register or green books. This process should be endorsed by all party agents present at the polling

station. lt is important to have this information both in physical and electronic form. At the end of the

day, any final reconciliation should include the number of decisions the presiding officer made contrary

to the technology. This allows for review of the decisions of the presiding officer, and provides a

deterrent since that officer knows that there will be an accounting of how many decisions he made of

this nature. lt also allows for reporting on anomalies where a pollinS station or ward has an inordinately

high number of human exceptions. This information can be transmitted periodically so that during the

course of the day to all stakeholders and thus all players are able to identify polling stations that have

inordinately high numbers of human exceptions and vigilance can be increased to ensure only legitimate

cases are excluded from electronic verification. once this discussion has been held and we have a

product that this has the blessing of all players contesting ln the election. when accepted by all

stakeholders the post-election process of massaging bruised egos and selling peace ie. the'accept and

move on'message will be much easier.
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KENYA ICT ACTION NETWOFK

)anuary 3, 2OI7
The Clerk of the Senate

Main Parliament Bu ildings
Parliament Road NAIROBI

Dear Sir,

Memorand m on Election law (Amendmentl Bilt 2016. from the Kenva ICT Acti n Network
(KlCTANet)

The Kenya ICT Action Network (KlCTANet) is a multi-stakeholde r platform for people and

institutions interested and involved in ICT policy and regulation. The network aims to act as a

catalyst for reform in the ICT sector in support of the national aim of ICT enabled growth and

development.

Pursuant to the gazette notice requesting for public input into the Elections Law (Amendment)

Bill 2016, and after intense consultation with our stakeholders, we propose the following:

As an ICT community, we acknowledge that there are many amendments necessary but our

interest is in the amendment to sections 39 and 44.

This is the amendment in question:

148.(1) Notwithstanding the provisions of sections 39 and 44, the Commission shall put in place

a complementary mechanism for identification and transmission of election results that is

simple, accurate, verifiable, secure, accountable and transparent to ensure that the

commission complies with Article 38 (2) and (3) of the constitution. (2)The Commission shall

use the complementary mechanism referred to in sub-section (1.) for identification and

transmission of election results only where the technology initially deployed fails. (3)Before

using the complementary mechanism referred to in subsection (1)for identification and

transmission of election results, the Commission shall notify the public and all candidates and

shall immediately cause the notification to be published in the electronic media and in at least

Kenya ICT Action Network,
P.O Box 278-00606,

Sarit Center,
Nairobi,

Tel: +254(020)445367 I n
wrvw.kictanet.or. ke

Via email: csenate@parliament.go.ke



two daily newspapers of nationwide circulation detailing the reasons necessitating the use of
the alternative mechanism.

We suggest that the amendment be revised to provide further clarity along the following
lines:

a) The employment of technology in elections management is meant to address questions of
integrity of the election and efficiency in transmission of the results. lt is our submission that
once the IEBC system has been procured, it is possible for the technical committee to come to a

consensus on how to mitigate potential vulnerabilities of the system.

Good systems are built with inherent redundancy and it is possible to develop a system that
safeguards the integrity of the vote as well as efficiency of transmission. lt is possible to have
the primary and redundant systems being electronic.

b) We acknowledge that for purposes of RTs, there are areas that do not have network
coverage. However, these are few areas which can be covered by alternative technologies such
as Wimax, VSAT, or satellite phones. lt is our view that the costs associated with these
technologies could comfortably be covered by the Universal Service Fund.

c) We further acknowledge that there is need to think of possible cases of failure. lt is our
view that the threshold of acceptable failure should be agreed beforehand. we therefore
propose that the amendment be further amended to include:

i)

ii)

Mitigatation instances of failure of EVID equipment through proper training, pre-
charging devices and having a backup of devices. This should be captured in the
Regu lations on lCT.

EVID devices should be local databases that do not require real time network
connection. The databases should be audited post voter identification and results
tra nsmission.

iii) Results transmission should also have redundancy. The centers transmitting results
should have at least three different means of transmitting results so as to improve
the efficiency of the system.

For further reference, I also attached a detailed document which contains a verbatim collation
of questions, issues and suggestions raised by our members during our consultations on the Bill.

d) ln line with Article 35, election information should be proactively disclosed to the public.
With technology, information such as statistics of EVID and manual lD where it has occurred,
results transmission as well as logs about the transmission should be proactively disclosed to
enhance integrity and transparency of the vote.
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Representatives of KICTANet would be available to further discuss this memorandum with your

office. Grace Githaiga, the Co-convenor can be reached on phone rlumbet 0772707495 or on

email ggitha iga @ kicta net.or. ke, or ggithaiga @ hotmail.com.

Sincerely,

OI

Grace G itha iga,

Co-convener. KICTANet

Annex: Detailed Memorandum.
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The Chairperson,
Legal Affairs Committee,
The Senate,
Nairobi.

MEMORANDUM OI THE KEIVYA NATIONAI CHA.NABER OF COMMERCE AND
INDUSTRY ON THX ELECTION LAWS (AMENDMENT) BItt 2016.

1. WHAT IS KEI{YA NATIONAI CHAMBER OF COMMXRCE & INDUSTRY?

The Kenya National Chamber Of Commerce & Industry (herein referred to as
KI\CCD is a not-for-profit; autonomous private sector institution and a member
based Organization (BMO) that was established in 1965. It's principle business
objectives include; lobbying for the formulation of policies that support business
development, the establishment and maintenance of a business friendiy legat and
regulatory framework, advocacy for commerce and promotion of welfare of
t usiness conmunity in Kenya. The KNCCI was re-launche d n 20-14 and now has
a counkyr,rride Outreach wlth 47 County Chapters wirose membership constitutes
the smali, medium and large enterprises.

The Kenya Nafional Chamber Of Commerce & Indusfry and its membership are
aware of The Elecfion laws (Amendment) Bill 2016 and the current political
a-nd _social developments in the counfry. We have had an opportttniiy io study
the bill and the opinions and reservations expressed by various stalieholderi.
We thank the Senate and all stakeholders for the maturify with which the issue
has been handled and parha.il.arly for granhng.ui the opportunify to
confribute to this mafter of grave Nafional important. In that regard we opine
as hereunder;

2. WTIAT IS KNCCI INTEREST?

As The Kenya Nation aI Chamber of Commerce and Indusfry, we know the
importance of every vote. We appreciate that our counfy has a nch history in
elecfions decided on the narrowest of margins and unf.orfrtnate elecfion
outcome of vlolence that has rocked the countuy in the past particularly in the
afl.ermath of the 2OO7 elecfion.
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It is not in doubt that whenever there is yiolence regardless of the cause, many
people suffer. It is also not in dispute that the business community which forms
the pivot of the economy suffers the double brunt of such yiolence wherein,
individual businesses are affected in the short rttn, and the Nafional economy is
affected both before and after the elecfions. As a represent ahve of all business
units in the counfry, KNCCI takes keen interest in (enya's polittcal, social and
economic affairs including mafters of elecfions. This is mostly because
whenever there is violence the economy takes a direct hit. When it comes to
securing Kenya's future and peace, the stakes couldn't be higher.

In that regard, KNCCI commends the efforts of assigning personal
responsibility of violence to individuals who trigger, cause, instigate, aid, abate
and or parltcipate in acts of violence

3. WHAT IS KNCCI'S VIEW ON T}IE SUGGESTED AMENDMXNTS?

While we recognize all the amendments to the election laws, among other
amendments, we note that Section 44Ahas attracted considerabie contention.

3. 1. Elecfronic Transmission of results

Without doubt electronic transmission of results is the fastest, most convenient
and most reiiable method of communicating results from one point to another.
Kenya prides itself as the Silicon Savana; it is a world leader in mobile
technology and apphcahons such as Mobile Money Transfer which enjoys a
very wide coverage all over the country. We therefore have no doubt that given
the experience and success that Kenya has enjoyed over the years, Kenya has
the capacrty to undertake the task of electronic fransmission of results. And the
same must not fail.

3.2. Electronic Voter Identific ahon, and a complimentary mechanism

Section 44A as passed by the National Assembly proposes;

"a complimentary mechanism for identificafion of voters and transmission of
election results (by the commission) that is simple, accurate, verikable, secure,
accountable and transparent,"

We believe that the suggested amendment has created an atmosphere of
mistrust Firstly because of the lack of a clear definition of the term
"complimentary." And secondiy, because the amendment does not provide for
the procedure and the circumstances under which the complementary system
may be invoked.
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This provision introduces a mechanism other than the integrated eleckonic
electoral system stipulated by Section 44 of the Act to run in lieu of the said
system in circumstances where the integrated electronic electoral fails.
Certainly, the suggested system then must be clearly defined in law as a result
of public participahon and political consensus.

I(NCCI agrees that the method of voter registration and result fransmission
must be accurate, timely, verifiable, secure, accountable and transparent in
compliance with Secfion 38 of the constifution of Kenya, 20'IO and all enabling
provisions.

I(NCCI further agrees that any system including the integrated electronic
system is lrrlnerable to unforeseen circumstances such as poor network
coyerage, criminal attacks, terrorism, cybercime, acts of God etc. In the
unfortunate event that the above stated risks come into play, it would be
necessary and in the best interest of the public to have an alternahve backup/
contingent system in the affected areas to mitigate the circumstances where the
electronic qystem fai1s.

I^ack of consensus by Members of Parliament as wifnessed when the
amendments were presente d before the National Assembly for consideration
last week was evidence to the level of misfrust that needed to be addressed as a
matter of urgency.

The Chamber observes that if the suggested amendments are not borne of
political consensus and public participation then the intenfion of the
amendments and the spirit thereof will remain lost in the mischief and mistrust
among political players.

GREY ARE.AS IDENTIFIED.

We note that the following areas ate stiil uncertain.

i) Definiiion of Complementary System as used under secfion 44A

i0 Idenfification of a Complementary system that is legally acceptable to all
stakeholders

iii) Definition of the circumstance which may frigger the invoking of the

complementary system.

iv) The procedure of invoking the complementary system.

v) Verificafion of the identified Complementary System.

vi) Timelines within which Verificafion of the identified Complementary

System.
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vii) Offences that flow from violafion of the suggested law.

viii) Punishment

ix) Reliefs available to victims of.

x) Expert opinion.

5. SUGGESTED REMEDIES

It is our humbie Suggesfion that the stakeholders should;

a) Find consensus on the clear definition of the intended complementary
system.

b) Seek Expert opinion on the different possible compiementary systems
available and what has been done so far to remedy the foreseeable flaws
in the system

c) Identify a Complementary qystem that is legally acceptable within the
parameters of electoral laws and the consfitution.

d) Clearly idenfify the circumstance which under which the agreed
complementary System may be invoked.

e) Agree on the procedure of invoking the complementary system.

f) Agree on the mode of verificafion of the identified Complementary
System.

d Agree on reasonable timelines within which Verification of the identified
Complementary System can be undertaken.

h) Agree on and determine the offences that flow from vioiation of the
suggested law.

i) Agree on and determine the sanctions and punishment that flows from
violation of the suggested law.

j) Agree on the reliefs available to 'rictims who suffer as a direct
consequence of violation of the suggested 1aw.

Given our history and the circumstances in which the Bill was passed by the
National Assembly, this ambiguify should not set a stage for suspicion to arise
over the use of a parallel system for voter regisfration, identific atton and
transmission of election results.
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we observe that it is the obligation of every stakeholder including_ the business

community to refrain from a6.nng irrationally, unreasonably or in bad. f.aith blttt

ii ii".orai"", with the law. Vie also observe that statements which incite

violence and hostility must be avoided at al1 cost.

The chamber is grateful for the Senates' effort of engagsng.in.further
consultations on thJsuggested amendments which is a cardinal principle.that

ulrderlines our constitul-on informed by parttcipahon by the people in whom

the sovereignty of KenYa vests.

The chamber is 81ad tlEit through a consultative apptoach., and. the. spirit of

inclusion and c;lsultation, the suggested Amendments discussion has now

"o*. to a place where certain 
"iliities 

have been highliShted because of

exiaodinary sacrifices and discussions that have been going on among all
stakeholders.

NATIONAL CHAIRIVIAN

Kenya National Chamber of Commerce and Industry

l
,rr"A
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A. INTRODUCTION

The Kenya National commission on Human Rights (KNCHR) is a constitutional body

established under Article 59 of the constitution of Kenya and section 3 of the Kenya

National commission on Human Rights Act No 14 of 2011 (revised) 2012. rt has the core

mandate to develop a culture of human rights through the promotion and protection of rights

and firndamental freedoms in the Republic of Kenya.

2. KNCIIR is mandated to monitor state and non-state actors to ensure that they comply with

both national and intemational laws and policies as well as human rights standards in all their

undertakings. KNCHR fluther reviews legislation and policies to ensure compliance with the

constitution and intemational human rights standards and principles. In addition, KNCI{R
has the mandate to give advisories to the Kenyan government on issues of human rights.

3. The I(NCHR submits this memorandum pusumt to the above mandate and upon the

invitation by the Senate for the presentation of view from the public on the Election laws

(amendment) Bill, (National Assembly Bill No. 3 of 2015). The submissions herein are also

informed by KNCHR's role in the electoral process having monitored the 2005 referendum,

the 2007 elections, the 2013 political primary nominations and General Election tlereafter.

B. CONTEXTUAL BACKGROUI\D

4. Elections and the right to vote are fundamental human rights issues encapsulated by the

Constitution of Kenya. The preamble paragraph of the Constitution of Kenya 2010 declares

the aspirations of all Kenyans for a govemment based on the essential values of human

rights, equality, freedom, democracy, social justice and the rule of law. Article 10 of the

Constitution prescribes and entrenches the national values and principles of govemance,

while Chapter 6 of the Constitution is dedicated to defining the leadership that can be

counted on to deliver on these national asptations in terms of good govemance. with regard

to the elections, Article 38 ofthe constitution guarantees political rights by providing;

1) Every citizen is free to make political choices, which include the right_

a) To form, or participate in forming, a political party

2lPage
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b) To participate in the activities ol or recruit members for, a political party;

or

c) To campaign for a political party or cause

2) Every cttizen has the rtght to free, fair and regular elections based on the

universal suffrage and the free expression of the will of the electors for'

a) Any electtve public body or ofice established under this constitution or;

b) Any office of any political party of which the citizen is a member

, Every adult has the right, without unreasonable restrictions-

a) To be registered ds a voter

b) To vote by secret ballot in any election or referendum; and

c) To be a candidate for public ffice, or offce within a political party of

which the citizen is a member and if elected, to hold ofice.

5. ftr the past, elections in Kenya have been traditiona.lly marred by disputes and violence linked

to the poll outcomes. The lndependent Review commission (Kriegler) held that in 2007, the

disputed General Elections were not credible due to names of deceased voters appearing in

the electoral register, impersonation of absent voters and defective planning of the voter

registation system among other shortcomings in the electoral process.The Commission

therefore recommended embracing technology to address these shortcomings. 2013 was the

first General Election that saw the electoral management body embrace technology through

the use of the following systems; The Biometric Voter Registration System (BVR) that was

used for registering voters,the Electronic Voter Identification System @VID) which was an

elecfonic poll book that confirmed voters elecfonically, the Political Party Nominations

System @PNS) that was used to captue primary data on candidates and the Results

Transmission System (RTS) for the simultaneous transmission of election results to election

tallying centres at the constituency, county and national level.However these pieces of

technology were cited to be some of the major sources of the electoral disputes of the
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presidential results prompting the opposition parfy to move to court on allegations of
tampering with the systems to rig the polls.r

6. The clamour for electoral reforms reached its climax i-n April 2016 as the CORD coalition

called for mass action to seek the immediate removal of the IEBC commissioners and review

ofthe electoral laws. The public demonstrations that lasted for six weeks resulted in the death

of five persons, the injury of hundreds and destruction of millions worth of property. The

situation was halted when the two main political parties agreed to dialogue and formed the

Joint Parliamentary Committee on electoral reforms. This committee listened to a wide range

of views from the public and key Sakeholders on the use of technology and tle consensus

was that technology must be embraced to increase the credibility and effrciency of managing

the elections. Subsequently, the joint committee proposed amendments to the electoral laws

which were adopted and assented to in October 2016.

C. REVIEW OF TIIE PROPOSED AMENDMENTS

7. The KNCHR has reviewed the contents of the Election Laws (Amendment) (No.3) Bill,2015

as passed by the National Assembly; The Elections Act No 24 of 2011; The Elections Law

(Amendment) Act, 2016 and consulted with a number of stakeholders on electoral maners

andwishes to present this Memorandum for consideration to the Senate in relation to the

following:

Recommendation(s)

We propose that this
amendment be deleted.

Petition No.3,4 and 5 of 2013

Clause Proposed Amendments Implications/ Observations

1 Section 6 of the
Elections Act, 201 I is
amended-
(a) by deleting
subsection (2) and
replacing it with the
following-

(2) The Commission

shall, within ninety days

from the date of the

This amendment proposes that
the voter register be opened for
inspection for a period of 90
days. However, retaining this
amendment will be somewhat
contradictory to the proposed
amendments to Section 6 A of
the Election Laws
(Amendment) Act, 2016 where
it is proposed to reduce the
number ofdays for the
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notice for a general

election, open the

Register of Voters for

inspection for a period

of at least thirty days or

such period as the

Commission may

consider necessary.

inspection of the Register of
Voters from 60 to 90.

) Section 6A of the
Elections (Amendment)
Act,2016 is amended in
subsection (l) by
deleting the word
"ninety" and
substituting therefor the
word "sixty."

This proposal reduces the

number of days for biometric
verification of the Register of
Voters from 90 to 60 days for
members of the public at their
respective polling stations for
a period of thirty daYs

[emphasis in bold].

We support the proPosal for
the reduction of daYs from 90

to 60. This will enable the

IEBC complete the

procurement processes for
purposes of effecting the

same.

However, and as pan of
ensuring progressive

application of technology, we

urge the IEBC to put in place

mechanisms that will allow
for the verification for the

2017 general election to take

place at the ConstituencY level
as opposed to the polling
station level. It is our hope

that by the time we go for the

2022 general election, we will
have in place mechanisms for
voter verification at the

national levei and that voters

will simply have to walk to
the nearest IEBC Centre to do

so. Therefore, we propose that
6 A (1) is amended as follows:
delete the words 'polling
stations' immediately after the
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word 'respective' and

substitute therefore the word
'Constituency' .

6 Section 13 of the
Elections Act, 20i I is
amended- (a) in
subsection (1) by
deleting the word
"sixty" after the words
"at least" and
substituting therefor the
word "ninety "; (b) by
i-nserting the following
new subsection
immediately after
subsection (2)- (2A)
A political party shall
hear and determine all
intra party disputes
arising from political
party nominations
within thirty days. (c) in
subsection (3) by
deleting the words
"forty-five" after the
words "at least" and
substituting therefor the
words "fi -five."

This proposed clause seeks to
increase the time for political
parties to nominate candidates

from 60 days to 90 days before
an election. It firther provides
that politicai parties shall hear
intra party disputes within 30
days, which in our opinion, is
ample time.

8
@) by inserting the

following new

subsections immediately

after subsection (1}-

(lA) Notwithstanding

subsection (1), this

section shall come into

force and shall apply to

qualifications for

candidates in the general

elections to be held after

the 2017 general

Delays/postpones the
application of {his provision.
But what is the justification for
this delay? Especially in light
ofthe fact that this is the 2nd

election post promulgation of
the Constitution. We should be
hesitant to lower the
qualifications of leadership
given the integrity challenges
that plague the country. What
is more, we want to associate
ourselves with the earlier
submissions made by the
Parliamentary Initiatives on
this issue by stating that, Iie

This is a welcome clause. It
willcure the rush that was

witnessed in 2013. However,
there needs to be a clear
provision on the role of the

Political Party Dispute
Tribunal and the intemal
mechanism for conflict
resolution within the parties to
avoid forum shopping.

There is no justification for
any firther delays or
postponement of the academic
qualifi cations requirements
for Members of Parliament
and Members of the County
Assembly. We therefore call
for the deletion of this
amendment and the
application of the academic
qualifi cations requirement in
the 2017 general election.

SlPage



roles of oversight and
legislation are technical roles
that require Members with
certain high levels of academic
qual iJi c at io n.... w it h t he

capacity to comprehend the

technical aspects of oversight
and legislatio4 e.g. drafting,
unders tanding budget policy
statements, et cetera'. We also

note that this recommendation
has an element of dejavu.In
the 2013 general election, the

Elections Act provided for the

initial non- application ofa
similar recommendation.

(l B) The provisions of
this section apply to

qualifications to

nomination for a party

list member under

section 34.

elections
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t2 Section 3 I of the
Elections Act, 201 I is
amended by inserting
the following new
subsections immediately
after subsection (2Dt-

Whoever came up with this
amendment must have been
subconsciously aware that they
were recommending
something that is terribly
wrong. Hence 2F comes after
2E! But in a nutshell, this
proposal seeks to compel the
IEBC to conduct and supervise
nominations for all requesting
political parties.

This proposal further states
that parliament shall allocate
monies for IEBC to supervise
political primaries. This
provision places an
unjustifiable burden on the tax
payer. It is not desirable that
IEBC conduct the primaries
for any party. And, it is

ble that the tax payerunacce

We stongly object to this
amendment and ask that it be
deleted. We recommend that
section 31 (2) ofthe Principal
Act be retained. It is sufficient
that the IEBC approves the
party nomination rules. This
way, the role of the IEBC is
limited to enforcing
compliance from political
parties. Expecting the IEBC to
officiate both the 'rehearsal,
and the 'real game', is simply
asking for too much from a
referee who is already
requted to do a lot of
preparations ahead of
officiating the big march

[2017 Elections] which is
scheduled for August 2017.
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(2F) Where the
Commission receives
multiple requests under
subsection (2), the
Commission sha.ll
conduct and supervise
the nomination of
candidates for
presidential,
parliamentary or county
elections for all the
requesting political
parties-
(a) on the same day;
(b) in the same polling
centres; and



(c) in different polling
streams for each
participating political
party."

(2E) Parliament shall

appropriate monies for

the effective

implementation of this

section.

picks the tab. EspeciallY as it
will result in a tax payer

payilg for processes of partY

ideals that they do not
subscribe to.

13. Section 32 of the
Elections Act, 201 1 is

amended-
(a) by inserting a new
subsection immediately
after subsection (1) -
(l A) Where there is a
vacancy in the offrce of
the Govemor, an

independent candidate
shall submit to the
Commission, the symbol
that the person intends
to use during an election
at least seven days
before nomination.

This proposed amendment 
1

( I A) provides a mechanism for
approval of symbols

independent candidates intend

to use where there is a

vacancy. . ..in the office of the
Governor. It is not clear,

however, why it only Provides
for the position of Govemor

and not the other elective

positions.

We recommend that this

amendment be expanded to

include all the other elective

posts.

l5 Section 34 of the

Elections Act, 201 1 is
arrended-
by inserting the

following new

subsection immediatelY

after subsection (4f
(4A) In the case of a

person nominated

pursuant to Article

177(1) (c) of the

This is an important clause that

provides that the partY lists for
the special seats at the county

assemblies must be certified bY

IEBC that they comPlY with
the minimum provisions.

However there is no mention

of the special seats for tlle
Senate and National AssemblY

This clause should be

duplicated in Section 34(2)

and (3)
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Constitution, the party

list shall include a

certification in the

manner prescribed by

the Commission.

l6 38A. For the purposes of
providing effrcient and

effective conduct of
elections, the number of
voters per polling station

shall not exceed seven

hundred.

Increase the number of voters
per polling station

19 Notwithstanding the

provisions of section 39

and section 44, the

Commission shall put in

place a complementary

-"66anism for

identification of voters

and transmission of
election results that is

simple, accurate,

verifiable, secure,

accountable and

transparent to ensure

that the Commission

complies with the

provisions of Article 38

of the Constitution.

Allows for back-up in the
event that technology fails
Allows for back up in the

event that technology fails

This is desirable

The wording ofthe section is

too broad and vague. Need to
provide for clear parameters

that resorts to manual back-up
as a last resort in all parts of
the country.
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D. THE LAW ON TIIE USE OF ICT AND ELECTIONS

8. With regard to the use of technology, Section 44 of the Elections Laws (Amstdment) Act,

2016 cwently provides for the following;

44. (l) Subject to this sectioq there is established an integtated electronic

electoral system that enables biometric voter registration, electronic voter

identiJication and electronic t'ransmission of results.

(2) The IEBC shall, for purposes ofsubsection (1), dettelop a policy on the

progressive use of technologt in the electoral process.

(j) The IEBC shall ensure that the technologt inuse under subsection (1) is

simple, accurate, verifiable, secure, accountable and transparent.

(4)The IEBC shall, in an open and transParent manner -

(a) procure and put in place the technologt necessary for the conduct of a general

election at least eight months before such elections; and

(b) test, verify and deploy such technologt at least sixty doys before a general

election.

(5) The IEBC shall, for purposes of this section and in consultation with relevant

agencies, institutions and stal@holders, including political parties, makc

regulations for the implementation of this section and in parttcular, regulations

providing for-

(a) the transparent acquisition dnd disposal of information and communication

technologt assets and systems;

(b) testing and certiJication of the system;

(c) mechanisms for the conduct ofa system audit;

(d) data storage and tnformation security;

(e) data retention and disposal;

(fl access to electoral system sofiware source codes;

11 lPaBe



12 lPage

(g) capacity building of staffof the IEBC and relevant stakeholders on the use of

, 
technologt in the electoral process;

(h) telecommunication networkfor voter validation and result transmission,.

(i) development, publication and implementation ofa disaster recovery and

operations continuity plan; and

(j) the operations of the technical committee established under subsection (7).

(6) Notwithstanding the provisions ofsection 109(3) and (4), the IEBC shall prepare

and submit to Parliament, the regu.latioru required made under subsection (4) within

a period of thirty days from the date of commencement of this section.

Q The technolog used for the purpose of the first general elections upon the

commencement of this section shall -
(a) be restricted to the prccess ofyoter registation, identiJication ofvoters and

results transmission; and

@) be procured at least eight months before the general election.

(8) For the purposes of giving effect to this section, the IEBC shall establish a

technical committee of the IEBC consisting of such members and ofiicers of the IEBC

and such other relevant agencies, institutions or stakeholders as the IEBC may

cottsider necessary to oversee the adoption oftechnologt in the electoral process and

implement the use of such technologt.

9. The I(NCHR takes cognizance of the fact that theabove-cited section provides elaborate

measures to safeguard the use oftechnology in the management ofelections. This was also as

a result of the negotiated process across the political divide and was further informed by

submissions fiom key stakeholders and experts in the industry. The Commission hence notes

with concernthe way in which the current amendments were broughtto the National

Assembly. We are of the view that highly acrimodous manner which characterized the

passage of the said amendments by the National Assembly is retrogressive and negates the

spirit of dialogue that had resulted to the Elections Laws (Amendment) Act 2016.



10. But perhaps the biggest bom of contention has been on the use/role of technology in the

upcoming general election slated for AugUst this year. The culent proposed amendments in

the new bill under clause 19 provides that -Nomithstanding the provisions of Section 44, the

Commission shall put in place a complementary mechanism for identification and

transmission of results that is simple, accurate, veri/iable, secute, accountable and

transparent to ensure it complies with the provisions of Article 38 of the Constitution."T\e

implication of this new proposal is that the IEBC shall have the option of resorting to an

alternative system in the event that the technology fails."

E. COMPARATTVE ANALYSIS ON TTIE USE OF ICT AND ELECTIONS

1 1 . It is an intemational trend that technology is embraced in managing elections and this has

had comparable success in voter participation and enhancing credibility of the exercise. in

many sub-saharan African countries, lack of official ID documentation makes it hard to

authenticate the identity ofvoters reliably, increasing the risk ofvoter fraud on Election Day.

As a result, Africa has become a global pioneer in biometric elections, in which fingerprints

and other types of biometric data are used to register and verify voters. More than 25 sub-

Saharan African countries have already held elections using biometric technology. 'Notuble

countries in Africa that have embraced this technology include Ghana, Nigeria and Rwanda.

In Ghana for instance, the 2016 elections was facilitated by biometric verification, developed

and deployed by biometric experts GenKey for the third time running with high levels of

success. According to the GenKey CEO Michiel van der ''l een " Ghana is setting the

standard for biometrtc voter verifrcation in terms of scale and frequency. The fact that

Ghana has done it successfully three times in a row demonstrates thdt the right biometric

technologt, deployed in the right way, can deliver reliable and sustainable voter verification

on Election Day. h's proof that biometrtc elections work Biometrics is hwing a

transformative impact on national elections. When global standards are followed, biometrics

can be a sustdinable solution for many years. That's what we're seeing in Ghana todoy, a

voter verification that's being used for the third time, oyer four years. This is not only

2http://www.genkey.com/news/ghana-uses-biometric-voter-veriflcation-for-third-election-running/
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improving Ghana's electoral reputation, but also providing a more cost-efectiye

approach. "3

12. Back home, the KNCHR notes that indeed technology has been embraced in other

government mechanisms just to name but a few the Kenya Revenue Authority, the Kenya

Commercial Bank, the Integrated Financial Management System(IFMIS), transmission of

examination results and admission letters by the Ministry of Education, all which have posted

high rates ofsuccess, increased effrciently and reduced fraud and inegularities. This is hence

proof that indeed, technology if well managed can produce magnificent results which is what

the counfy desperately needs in the 2017 General Elections. The BVR and EVID have also

been successfully used by the IEBC in the recent by-elections.

13. With regards to the Kenya elections, KNCHR notes that it is not the voting that is electronic

but that instead, it is the voter registration, identification and transmission of results that is

aimed at reducing voter fraud, rigging and enhancing transparency. For the Electonic Voter

Identification System (EVID) one does not need any network connectivity but rather the

EVID machine and a fully charged battery which should last for at least 24hours. lndeed,

statistics on electricity coverage in Kenya in schools which mostly double up as polling

centres indicates that we have attained a 9002 coverage. Results Transmission System @TS)

il our opinion is the easiest and simplest of the three systems and does not necessarily need

3G nefwork but instead one can use Satellite in the remote areas.

RECOMMENDATIONS

14. The KNCHR strongly recommends that embracing technology in the electoral management

is crucial and critical for the reaiization of a free, fair and credible 2017 general Elections.

There is need to follow to the letter the provision of Section 44 of the Elections Act more

specificaily on the requirement that there shall be testing of the devises at least 60 days to the

Election. This shall ensure that any hiccups and challenges are are diagnosed and

competently addressed before the 8th of August. It is hence imperative that all efforts are

undertaken to ensure that the system works just as they have in the by-elections in recent

times by IEBC and other govemment systems cited herein above.

rhttp://www.genkey.com/news/ghana-uses-biometric-voter-verification-for-third-election-runnin&/

I
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15. The IEBC should further put in place measures to ensue that the system works to the highest

possible degree of success and this should be in the form of operationalizing the regulations

on ICT and involvement of the technical committee on ICT in the early procurement and

audit of devices, recruitrnent and training of personnel and voter education to manage the

expectation of the members of the public on the devices being utilized'

16. The KNCHR however notesthat there needs to be a backup system in the in the event of

tecbnology failure as was witnessed in 2013. The KNCHR proposes that the backup system

should be electronic and only revert to manual as the last resort. We further recommend that

where a voter cannot be identified electronically for whatever reason and where the said

voter must be identified by other non-elecffonic means, the Presiding ofticer, with the Party

Agents preseflt as witnesses, must:

(DUsethelDthatthesaidvotelpresentedtoregisterbiometricallyasavoterfor

pulposes of retieving details captured in the EVID

(ii) capture the details of the voter in a special form to be designed by the IEBC for

thatpurposewithabriefexplanationastowhyhe/shecouldnotbeidentified

electronically.

(iiD Scan all the forms of all the voters who could not be identified electronically and

onanhourlybasis,electronicallytransmittheseformstotheReturningofficer

arrdtotheNationalTallyingCentre.Theoriginalofthescannedformshouldbe

placedinasealedboxatthepollingstationwherethevotercasthisorhervote.

17. The KNCHR further calls on the IEBC to put in place measures aimed at mitigating

thechallenges that were faced in the 2013 elections while at the same time drawing vitals the

lessons with regards to technology arising ftom the said elections. As a means of building

public confidence, the IEBC should publicize the measures that it has put in place to ensue a

higber success rate of for the technology it intends to deploy in the 2017 General Election'

what is more, the KNCI{R Specifically calls upon the IEBC to effectively involve

stakeholders in the procurement ofthe devices, audit and pre-testing of the electronic devices

it intends to use to ensiue that in the event they fail, the decision to resort to a back-up system

will arise out ofa clear consensus backed-up with mutually ageed upon protocols.
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CONCLUSION

18. KNCHR concludes by reiterating that the country is deeply polarized and the polidcal actors

must stop actions and utterances that are likely to divide the country fi[ther. ALL sides must

stop heightened stocking tensions in an already polarized political environment. It is

imperative that we allow the electoral management body space to conduct its constitutional

duties without interferences from any person.

l9..In addition, the KNCHR wishes to take this opportunity to commend the Senate for the

leadership it showed in last week's (Wednesday) deliberations of this delicate matter. The

approach taken by the Senate averted an immediate crisis. Ultimately, and within thespirit of

continued bi-partisan consensus-build rg, the issues of electoral gadgets and other election

issues will seem strangely small if viewed within our democratic desire as a country where

our goal is to have credible elections where all of us-politicians and voters-conduct

ourselves with a higher calling to integrity clothed in the mentality that after all, it is us the

citizens of Kenya who must emerge as the ultimate wimers of the upcoming 2017 general

electionl

SIGNED BY:

GEORGE MORARA,

VICE. CHAIRPERSON.KNCHR

I
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to the Le e.a I & Human Riehts Com m ittee of the Senate

On the Elections Laws (Amendnn ent) (No.3) Bill, 2015

Bv the Law Societv of Kenva President

This second presentation is made after I have been accorded the opportunity of

perusing the Report of the Joint Parliamentary Select Committee on Matters

Relating to the IEBC and of consulting with the convener and members of the lCi

committee of the council of the Law society of Kenya and is in addition to the

representations made on the 28th December,2016.

Sect ion zl4 and the question of 'back up'

It is clear from the report of the Joint Parliamentary Select Committee on Matters

Relating to the IEBC (the JPSC) that concerns were expressed as to the possibility

of some degree of failure of the technology deployed in the management of an

election.

The iPSC noted there were challenges during the 2013 general election, the first

election in which technology was deployed: in over half of the polling stations,

Electronic Voter ldentification Devices (EVlDs) were not used on account of the

limited timeframe in which they were received, configured or deployed; or on

account of the inadequacy in the training of staff1, or on account of poor lighting

which slowed down or complicated the manual process of counting votes2, or on

account of challenges in in the electronic transmission of results including

technical hitches, network failures and the suspicion of system hacking3.

Recommendations were made by the JPSC on the legislative framework required

to address these concernso, the acceptance of which recommendations is

1 
Paragraph 404 of the Report of the Joint Parliamentary Select Committee on Matters Releting to the IEBC

2 
Paragraph 453 of the Report of the Joint Parliamentary Select Committee on Matters Relating to the IEBC

3 
Paragraph 452 of the Report of the Joint Parliamentary Select Committee on Matters Relating to the IEBC

' paragraph 661(2Xb) & (c) of the Report of the Joint Parliamentary Select Committee on Matters Relating to the
IEBC

Supplementary presentation



demonstrated by their verbatim reproduction as Sections   (5) of the Elections

Act. The section is reproduced hereinbelow:

(5) The Commission sholl, for purposes of this section and in consultation
with relevant ogencies, institutions and stakeholders, including political
porties, make regulations for the implementation of this section ond in
porticulor, regulations providing for -

(o) the transparent acquisition ond disposol of informotion ond
communicotion technology assets ond systems;
(b) testing and certification of the system;
(c) mechanisms for the conduct of o system audit;
(d) data storage and informotion security;
(e) data retention ond disposal;
(f) access to electorol system softwore source codes;
(g) copocity building of staff of the Commission and relevont
stakeholders on the use of technology in the electoral process;
(h) telecommunicotion network for voter validotion and result
transmission;
(i) development, publication and implementation of o disaster
recovery and operations continuity plan; and
A)the operotions of the technicql committee established under
subsection (7).

Section 44(5Xi) stipulates regulations, made by the IEBC in consultation with
relevont ogencies, institutions ond stakeholders, including political porties,
Iproviding for) development, publicotion and implementotion of a disaster
recovery and operotions continuity p/on. This subsection addresses by a process
that by law must be inclusive and consultative, the concerns that it is now
proposed by the amendment bill be addressed by the new Section 44A,
introducing a'complementary mechanism'with no requirement for an inclusive
and consultative process, which excludes relevant agencies, institutions and
stakeholders including political parties, and leaves the discretion wholly to the
IEBC to determine what this mechanism is, and whether and when it is to be
deployed.

The questions therefore should be, has the IEBC been accorded reasonable
opportunity to develop as required by the law, the legal framework for a disaster



recovery and continuity plan? And has the process for the procurement of the

necessary equipment for the technology required for an election that is free and

fair and is administered in an impartial, neutral, efficient, accurate and

accountable manner been commenced with regard to the said legal framework?

The answer to both questions are no.

Section 44(6) gave the IEBC 30 days within which to prepare and present

regulations to parliament. From the IEBC representations to this committee lt is

clear it considered this time grossly inadequate and had sought for a period of 4

months when it approached the Justice & Legal Affairs Committee of the National

Assembly with its proposals for amendments to the Elections Act. This request

was not considered.

Nonetheless, there is a draft Elections Technology Regulationss (ETR) available on

the IEBC website albeit they do not seem to have completed their legislative

journey to have the force of law. The IEBC website did not indicate whether this

journey has begun and at what stage it has reached.

Section 44(8) directs that to give effect to the section the IEBC creates a technical

committee whose pu rpose is to oversee the adoption of technology in the

electorol process and to implement the use of such technology. lts membership is

to be drawn from officers of the commission, and such other relevant agencies,

institutions or stakeholders as the Commission may consider necessary. The new

section 44A excludes this committee and its diverse membership from the

alternative'complementary mechanism' it proposes.

The draft ETR provides at Part lX thereof for the 'Data Recovery and operations

Continuity Plan'and directs6 the IEBC to establish an operations continuity plan,

detoiting both operotional and technicol processes, procedures ond tools which

will provide mitigotion and contingency measures for potentiol technology

foitures, including power outoges, externa! sources interference, or notural

disosters and to test the operations continuity plon in a timely manner to ensure

that att operational procedures ore working os intended. As the draft ETR has not

the force of law there is no legal compulsion for the IEBC to have such a plan in

5 http://www.iebc.or.ke/index.php/2015-01-15-11-10-24/research-publications/item/iebc-ict-regulations-on-use-
of-technology-i n-elections
6 

Regulations 24 of the Elections (Technology) Regulations, 2015 (draft)



force, and yet this is what the law commands. lt is in the failure of all institutions
and actors concerned to actuate the regulations giving them the force of the law
and of the IEBC to develop the all-important operations continuity plan that there
is created the sense of inadequate preparation, with the proposed solution - the
new Section 44A and the 'complementary mechanism'with all its imprecision and
ambiguity and its exclusion of stakeholders. The simple answer is the expeditious
passage into law of the Regulations, and then the development and testing of an
operations continuity plan. This will negate fears of potential system failure and
willenhance public faith in the preparation process.

The draft ETR further provides at part Xl thereof for The Elections Technology and
Advisory committee (ETAC) which is describedT as the committee established
under section a4(8) of the Elections Act. Albeit part xl is intended to frame the
operational scope of the ETAC as required by section 44(5Xi) of the Act, the draft
regulations reduce the functions of the ETAC, anticipated by the main statute to
be an overseeing and implementing committee, to an advisory committee.
stakeholder involvement in the overseeing of adoption of technology in the
electoral process and in the implementation of the use of such technology has
been diluted.

The result is that the IEBC has now been compelled to go to tender for equipment
without the legislative framework in place for a disaster recovery and continuity
plan as required by law, without such a plan informing or being taken into
account in the consideration of the specifications of the equipment to be
procured in order that the risks are minimized and without the process being
overseen and implemented by the ETAC.

By the enactment of section 44 of the Elections Act, parliament has discharged its
constitutional responsibility under Article g2(1Xd) to enact legislation providing
for the conduct and efficient supervision of elections. The effect of the
amendment proposed by the introduction of section 44A shall be to undermine a
process already created by the law as set out in section 44(5Xi) that guides the
development of a legislative framework for a disaster recovery and continuity
plan in consultation with all stakeholders including experts, and all political
parties' The proposed amendment substitute this process with a.complementary
mechanism' undefined and with no neutral, efficient, accurate and accountable

T
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manner of determining its scope or application by the IEBC acting without the
consultative input of stakeholders and political parties. Section 44A must
therefore be seen against the requirements of the existing law (Section 44) as

being superfluous, deficient, and a negation of the prior exercise by parliament of
its constitutional mandate. lt will allow the IEBC to administer the elections by a
process that does not meet the constitutional threshold. A substitution of the
constitutional threshold with a legislative threshold. lt is the recommendation of
the LSK that this proposed amendment be rejected.

The further recommendations of the LSK are: -

1) for the strict compliance with the law and in particular Section 44(5) of the Act

- the law makes more than adequate provisions to address the concerns as to any
of the challenges that the use oftechnology may present; and

2) for the expeditious passage into law of the ETR developed with the
consultation of agencies, stakeholders and political parties, and which must
empower the ETAC so that it functions as it is intended to do by law - the law
requires it functions as an overseeing and implementing entity comprising of a

membership that includes relevant agencies and stakeholders.

lsaac E Okero
President, Law Society of Kenya
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From the Desk of Iohn rMbuquaThe Reverend

Mega Mashujaa Heroes Act 201,4 Trust & Other MAU MAU Disp
Box I937700100

Nairobi IGnya Tel 0776929975
Email-me sh aaheroesact2Ol4 ,com------
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IN THE REPUBLIC OF KXIIYA
SUBMISSION OF MEMORANDA TO IN RELATION

O THE HONOURABLE SPE,\KI &ruq15
e John Mbugua the Reverend, Gilbert Mwkabane (on wheel Chair),Erick Habwe (blind)

rct Njaramba Munuhe on behalf the Mashujaa Elderly Heroes, the Disabled in Kenya and
: Independent candidates wish to state as foliow;

1. TIIAT the Elections Laws Amendrnent Biil 2016 has completely failed to address the
real issues as follows.
a) Has the laws and the I.E.B.C have in place facilities for the blind, braille's,

hearing aid and other facililies for the disabled in every county and every
regisfration center counky wide as the Constitution and the Disabilify Act 2003,
Nairobi Disability 2075 , U.N Convention on Persons living with disabilities,
Universai rights of political pafitcipatton among others.

b) 'ihe Independent Candidates are always margynalized in the change of election
Iaws whereby the law should be at least a month before the elecfions and nol
three months the way it is now.

c) The other malter is that to ga7'ner over 20OO supporters/signature from non-
members of political parties is just unrealistic.

d) The Heroes Elderly Mashujaa are nover caphtred in the election laws and should
be factored in this time around in nominations a.s Senators, M.Ps and M.C.As in
all the 47 counties across the nation.

2. TTIAT the laws are just harassing, citizens since all over the world all electronic and
mechanical gadgets comes with user manrral to gilde you on how to use the gadgels
without hazards.

3. IT is therefore my humble submission that we discuss the real issues that are
affecting or will affect the citizens rind the disabled communify during registration
to voting day and not side shou,s

RAWN AND FILLED BY:
ITN MBUGUA TI]E REVERNND

ILBERT MUKABANE DISABLED ON WIIEEL CI]AI
CJK I{ABWE BLIND

ARAMBAMUNUHE
x 1937700100 Nairobi TeI 0716929975

investing in the people's talents and abililies by empowering them to eradicate Corruption
ItDo busines." Till I Come Luke 19.13"

\
I

t

AMENDT\4ENT BILL 2O16



1. That vrhat we have deponed h.erein is true to the best of h-rowledge, beiief and
u-nderstanding save to information resources whereof have been discb-I"ed.

AT NAIROBI TTI]S DAY
T4ESSiAH

SWORN BY TFIN SA]D:

JOHNMBUGUA (REY)

SOth DEC 2016 YEAR OF OL]R LORD JESUS ChRIST TIIE

BEFORE ME COT4A,IISSI I OAT}IS/MAGISTRATE

DRAW}i FILLED BY.AND
JOHN MEUGUA (RE\4
Gtr,BERTMUKABANE
ERIC TIABWX
rVA-RAI\4BA MLTNLTHE
BOX 1937700100
NAIROBI
TLL0716929975
Er:rails
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na irobiarnputeefootbbalcl ub@gnrai l.ocm



illlu]il lfilln R0AllS & BUHililGS

G0ltrnlct0n$ ffi s 0 ctlfl 01t

P.O Bor 820,
Mobile:0723 512/07357
'I'el: / l'ax: 06l - 4572387
Email : mtkenya roads(@gma co

OFFICE: MATHIRA COFFEI] SOCIETY BUILDING: KARATINA - NRB HtCHWAI,: 15, FLOOR NO: I

l't January, 2017.

THE CLERK OF THE SENATE,
PARLIAMEN'I' BUILDINGS
ILAIROBI.

Dear Sir,

IIE: WIIITTFI,NMEMOIiA NDUM BY MOUN'I'KENYA ITOADS AN 1) Btit LI)tN(;s
CONTRACTORS ASSOCIA I-ION ON l HE CONTENTIOUS EI,ECl'RA I,
I,AWS

'Ihis is in response to the senate s call fbr sulrnrission of written nternolandLurr on the above
referenced rnatter, that the Mount Kenya Roads and Building contractors Association rvish to
make their representation as hereunder:

THAT the senate's Legal Affairs Conrnrittee be guided by rhe Serrate Spcakers statement
tlrat "There was nothing greater than the Elector.al Larvs' <lispute and should be
resolved in the most sensitive way as the country pl.epares for elections in August 2017."

Tlre Senate Speaker fell short of saying sensitivity about the election is bccause every Kenyan
expecls the elections to be fair, fi.ee. transparent and devoid of violence which is the
iDcumbents covernrrents to flacililate and the IEBC [o ensule. plor]lise and guarantee to all
Kenyans.

THAT the Senate's Legal Affairs Committee to be irrlorrned by the alannist statements tfuat
have been made over this nratter and the unnecessary acrinrony it has triggered such as that if
the law is changed, even r.emoving a conra, there rvould be national d€monstrations;
there rvould be no elections in 2017 e.t.c. Is it not the work of the National Assembly whiclr
is lcplcsentativc of the Kenyan people that nrakes and amends thcse laws ir] tlre first place?
What was the big deal to provide for an alter.nalive back-up systent that would ensure all
Kenyan electorates exercise their right to vote which the select comnrittee appears to lrave
omitted and fitrther that this is in the everrt that the clectronic systen failed, the contractors'
view is that; "There woukl be Chaos in the elcctions (violence if you like) in the event
that the devices failed rvhether unintontionally or intentionally lvithout a back-up
system blaming the IEBC and the incumbent Government wltich situation the amendment
to include provision fbr a back-up syslem to take over in tlre event the electronic systenl
failed intended to correct. The cornrni ee should sec as much as the contractors that it is
merely to cause stalemate which should be checked to avoid occurrence ofviolence.

The Legal Affairs Committee led by the able former Attorney General, Senator Amos
Wako should be oblivious in their deliber.ations that majority are not always right.
Party politics should be kept away from lhis matter.

The contractors fornring this Association are in defence ofthe amendment ofthe el€ctoral
Larvs to provide for alternative back-up system to counter any unforeseeable failure of
the BVR electronics. what is at stake is what should infonn the decision of the comrnittee,
but noa a give and take consideralion derived from political party inclinations.
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Holding firm to the amendmenl of the electoral Law as passed by the National

. Assembly is the only sure way of delivering a frec, fair, transparent and free from
tlolence 2017 eleclions. The critics of this Larv are not offering solution to what would

JJfiQHI, the event (he BVRs failetl and what lvoultl apply in areas without n€twork
conneclltity? Would the cnd results of the elections be fair, free and transparentl

It is the Contractors' subrnission that Kenyans are only being treated to a circus by the
opposition - CORD: The National Assernbly passed the clectoral Laws amelldments when
the opposition - CORI) walked out in protest and headed to rhe High CoLrrt of Kenya at
Nairobi to tlle for restraining orders which thc Justicc Odunga declined to grant this time
roun& CORD has made ths Nairobi High Court their new talking poirrt which is de-
meaning the authority and porver of the Registralive arnr of the Govelnment.

While the Senate Speaker Horr. Ekwee Ethuro was directing the Senate Legal Affairs
Cornmittee to collecl views in engaging the public parricipation. CORD through their
Scnior Counsel also r senator Hon. .Iames Orcngo was at the Nnirobi High Court filing
under Certificate of Urgency l,anling the court qulslr the proceedings lnd orders
stopping the bill being assente(l to if the senate passed it rendering the rvork of thc
parliamcnt, National Assembly and senrte useless and not biding to CORD.

Where thcn is the CoLrntry headetl to if thc opposition has no conlidence in the ['arliament
ploccedings and the elected leadership ol this country are they lealll, conrnritted to having
peacelul fi'ee, fair and trarrsparent elections indicating that the opposition in CORD have
anolhcr card in their sleevcs ofplans of folced reginre change throLrgh a flawed vote.

Everything should be done by the Legal Affairs (--ornmittee and the Hon. Speakers of
National Assembly rnd Senate to avoid occulrence of violence in this country eyer
again.

'I'he Mount Kenya Roads & Buildirrg Contractors Association hope and pray thal the Legal
Affairs Committee rvill use due tliligence to safe thc countrJ from eruption ofviolence
during and alter 2017 elections.

Yours l'aith fully,
F or'; MTKItts(lA

I)eter Kitruiru (;:rchirx {0-15?llSl !}
CI{.\tIIi\,IAN
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How to stop eledion theft.

From : benedict ogutu < benedict.mukuruslums@yahoo.com>

Subject : How to stop election theft.

To : lsk@lsk.or.ke, info@iebc.or.ke, csenate@parliament.go.ke

Reply To : benedict ogutu <benedict.mukuruslums@yahoo.com>

HOW TO STOP DEAD VOTERS & ELECTION THIEVING

8y Benedict OGUTU.

FINANCE & LEGAL AFFAIRS

MUKURU I4AKAO BORA TRUST

Jan 17 0213

Dear all.
It was my wish to present my opinion to the Senate Legal Affairs Commiftee, but i didn't know the procedure and place. I am

also a physically person thus my movement is limited.
Kindly look at my contribution over the currcnt raging debate, make amendments and see what can be done.

I am talking from experience, l ones worked as a clerk with the defunclECK and have also worked ts an observer for Mo
internation;l organizations. Some of the loopholes and anomaties stated below are facts that some iphysically \4itnessed. These

facts are not rocket science. I think the issue has been how to stop them.

The dead don't wake up, vote then return to their graves. We the living do it for them.We don't necessarily need biometric
r) 

identification. Theft of votes is done right at that smallclass where we vote. That must be the focus point. Its a fact some voters

are given two ballot papers for president in the party strongholds. If a party targets 5 extra ballot papers/votes in each class in a

polling center with 30 classrooms, adds up to 150 stolen votes in one center alone. Forensic audits has exposed anomalies in

figures in regard to presidential votes where you find some people only voted for president and left. Its a loophole created by

tfAC policy makers and a few rotten staffs conniving with political parties. I also blame parliament for not seeing this lacuna.

How to stop this theft :-
1. Manually identify and mark by crossing the name of the voter in the register, as is the case.

2. After voting is complete, DO NOT start sorting and counting votes straight away. Hapa ndio shida iko. You are basically

cove.ing up.
3. The manually marked register in that class l,lUST be presented and each marked name counted openly in front of observers

and party agents to ascertain how many people living souls entered that particular class. That figure will be the denominator all

cross the respective seats-president, Governor, Senator,MP, WR, NICA

4. The counterfoils of the ballot books MUST be presented and counted openly in front of the observers and party agents. The

numbers MUST match that of the manually marked voters who entered that class,

5. Empty all the presidential votes from the ballot boxes but DO NOT start the sorting of each individual's votes.

6. Count a[ the votes in that class for the presidential together before sorting them out, The total number of votes in that class

must definitely match the i'4ARKED NAMES in the register and the BAttOT COUNTERFOIL books. The denominator remains

constant. The total number of votes, say for the presidential, cannot surpass the number of persons who physically entered that

ctass to vote. Itcan be less but not more. If more, then some mischief happened. The IEBC officer in charge b€ given powers to

nullify the results in that particular class.

If the denominator matches across all the votes cast then proceed with:-

, 7. SORT the votes as per each candidate.
8. Count the votes as per each candidate.
9. party aqents and those responsible sign the result forms to which they have thoroughly gone through and physically

witnessed.
END

Am very sure if this procedure, and any addition is put into law and skictly followed, theft of votes which begins in that small

roo.n, will be a thing in the past. Biometric identification is not a solution but another loophole in itself.

ln a manual system, you leave a trail of hard copy documents that can be relied on for auditing or in a court of law in case the

election is disputed.
The process may not be foolproof,but will cub theft.
Let counting be done beginning with the MARKED NAMES OF VOTERS, then BALLOT PAPER COUNTERFOILS, then ALL VOTES

The numbers will correspond in a free and fair election devoid of any rigging, Lastly, SORT OUT each individual vote and COUNT

Wanjaku is not disfranchised in case the machine fails at the voting. Wanjiku is not interested in the tallying and transmission of

votes but to vote, 9o home, and her right to choose be respected.

To CORD mps: Be iincere. We Trust and only Believe in God not machines. But if that's your case, then don't be enslaved and

over reliant on machines because they fail at some point, llachine won't stop theft. You must have a reliable backup. A hard

copy backup is the best in our current situation. A manual backup to resort to when machines fails. Strength the manual system.

ment,

0l--l!n-ll I0l PM
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BOAZ N A.O. WARUKU
Post Office Box

148 - 508, Kendu Bay, KENYA

1376 - 00100, Nairobi. KENYA

Email: boaz.vraruku@gmail.conr

PRESENTAIION TO THE JOINT ICT & LEGAL AFTAIRS OF THE SENATE ON ELECTORAL LAWS

AMENDMENTS

by Boaz WARUKU

JaNary 3, 2017

Thank you Mr Chairman for the opportunity to present my views to the joint committee

I had a look at the Constitution of Kenya (2010) Article 81 and Article 82 on guiding principles

for an electoral system, and mandatory requirements on legislation on elections. I understand

that Parliament should not abrogate them but should instead promote them

I also had a look at Article 86 and specifically saw the call that:

At every election, the Independent Electoral and Boundaries Commission shall ensure that-
(a) whatever voting method is used, the system is simple, accurate, verifiable, secure,

accountable and transparent;

(b) the votes cast are counted, tabulated and the results announced promptly by the

presiding officer at each polling station;

(c) the results from the polling stations are openly and accurately collated and promptly

announced by the returning officer; and

Candidates for election and political parties to comply with code of conduct. Eligibility to

stand as an independent candidate.

(d) appropriate structures and mechanisms to ellminate electoral malpractice are put in place,

including the safekeeping of election materials.

ln my reflections, lalso reminded myself that Kenya is the home of MPESA, where the

innovation oi mobile money transfer through electronrc system was done and exported all

llPa8e
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over the rld. Kenya, thus, can even go full electronic voting if political goodwill and

willingness to'abide by Article 10 of Kenya Constitution (2010) values and standards

I further took a little bit of time also to reflect on why do we push electoral reform agenda in

a piece meal mannel I glanced at the opening statements of Prof Anyang' Nyon'go's opinion-

piece published by the Star Newspapers on December 31, 2016:

Sofietime n 1966 Prcioent Apollo Mtlton Obote, then Preedent of Uganda senl the miltary to the Ugandan Parliamenl ar he

entered that august House to present to the legtslatoB a new cantttuton ol Uganda With the stbke ol a pen he had

abrcgated the ttdependen.e contthuton, removed the post of Prnne MintsteL created an exetuttve Pretidcnt and abolithed lhe

kingdoms. lEtening (obvtously tn leal) as Ol Obote tead on. the legtslatoti werc loaly atked lo pat5 the new aonstttution

whote co?es they were to ptck up D then pigeotl holes at the ise of the House

foday B the 28lh ol Decenber As my dnver dtove into ParlBnent Road so lhat I could enler the precincts ol Paiqment to

attend a specral tetson al lhe Senale called to dts&tss lhe amendmenl to the E/ectton Lews, Natbnal Assetnbly Eill No 63 ol
2Ol5 | was tu/pnsed to find Pathanent banraded by the armed lorces. lt retnnded of Uganda ol 7966. Wele ne tuppoted lo
past a law under dufets 1 Whee on earth had lhe ptlncple o{ tepaqlon of poweR in a parltementaty demococy dsappeared

Then it occurred to nle that the situation we are dealing with is that of flexing muscle by the

Executive branch o{ government over parhament. I wonder why there is no mutual respect

between these agencies created by the sovereign citizens to ensure that the public aood
prevails

The electoral reform agenda started as an inclusive, bipartisan process whose outcome was

passed by both chambers of Parliament without amendments. Why would one partisan side

be obsessed with pushing down the throat of the others the so called new amendments now?

Senate Speaker did indicate in his opening statements to the Senate, that he had received the

Bill from the National Assembly. The question I ask, is was the Bill that he received from the

National Assembly a correct Bill in form of having met the constitutional threshold for its

passage? Was it received as a recommendation of an inclusive body similar to the Select

Committee before? How was the public participation as demanded by the constituion

achieved by the NA? ls it right to say therefore that the Bill before the Senate is an UFO

(Unidentified Foreign Object)? Can Senate proceed to VALIDATE a UFO?

I have further reflected on the report by Kenyans for Truth with.lustice IKPT]I and AfriCOG on

analysis of the results declared by IEBC in March 2013. Several chilling things stand out, based

on the manual process of voter identification and transmission of results:

. ln April 2014, the lndependent Electoral and Boundaries Commission (IEBC) released

wlrat it called its "final'results from the March 20i3 general elections. This report was

the third such published since the election. Sadly, despite the IEBC's assurance that
21t3,:e
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the report would provide an analysis of the "counting and tabulation to better

understand the participation of the electorate," AfriCOG's review finds several

worrying gaps in the information contained in this latest release of results.

. The report contains less detailed information than the previous ones.

. IEBC should release the data that is currently missing from the public record as soon

as possible, along with an explanation as to why the results have been incomplete for

well over a year since the election (and now well over 4 years).

. Kenyans have a right to a full record of election results, and a comPrehensive record

of the results is critical if the IEBC wishes to maintain public confidence and promote

transparency and accountability.

. This data is also vital for purposes of self-reflection, for it can shed light on important

trends and patterns in candidate and voter behaviour over time.

. For instance, why do we still have incomplete results from the 2013 Kenyan General

Election Office Polling station level? incomplete constituency level results (valid,

rejected and votes cast)? lncomplete county level results? Partaal presidential results,

for governors, for Member of National Assembly, for Women's Representative, for

Senator, and for County Ward Representative levels?. Why are 2,585 polling station

tallying forms still missing? Why do we still have unexplained discrepancy of more

than 2 million votes tallied for the presidential elections?

My reflections took me fu(her to the media reports and realisation that more ldan four

mitlion applicants for National ldentification Cards from Homa Bay, Migori, Kisumu, Mombasa,

Turkana, Kisii, Nyamira, Kitui, Machakos, Makueni, Siaya, Kakamega, Bungoma, Busia, Vihiga,

Nairobi City and Kilifi counties are yet to be processed and returned to the applicants. Can

the Senate take this matter up and ensure that the legible citizens of Kenya receive their lDs

and hence are ready to register as voters come .lanuary 15, 2017 Io tebtuary 15, 2017?

fhat not withstandinq, I propose the followinq

1. [/ove away from any process that is open for abuse like the manual identification of the

voter and transmission of results through forms which have become the subject of

alteration in the 2007 and 2013 general elections in Kenya

2. The decision you take here must ensure that Kenya moves forward on the path of

Electoral lntegrity

3. Senate should not to pass the Election Laws (Amendment) Bill 2016 in the manner

adopted and forwarded to it by the National Assembly

3li



4. Senate to demand that the IEBC subjects any proposals to amend Elections Laws to public

partlcipation and stakeholder consultation as was done in the initiation of the electoral

reforms by the Joint Committee of parliament

5. Senate must ensure that Biometric Voter Registration, Electronic Voter ldentification and

Electronic Transmission of results be institutionalised

Parliament. comprising of the Senate and the National Assembly should consider getting

rnterested parties to nominate a team of election technology experts in the interest of

restoring public confidence in the electoral process to examine and independently verifu

the country's capacity to acquire or borrow some of the equipment that would be

necessary for technology-based voter registration, rdentification and transmission of
election results

ln addition,

a. Senate should cause the release of full audit report of 2013 elections of Kenya

b. IEBC be compelled to release a complete set of results for all offices, including

valid votes, rejected votes and votes cast per polling station and per constituency.

They should explain how the number of votes cast can differ significantly between

the elective offices, and explain why the latest release of results does not include

rejected and cast votes. They should release the missing 2,585 Forms 34 so that

there is a complete public record of the polling station-level presidential results.

They should explain how and why final presidential results were announced

without the results from ALL Forms 34 Explain why the figures for rejected votes

are missing in so many areas

c. I appeal to the Kenyan public to take up the call to demand a full and detailed

account of the electron results and to work for greater electoral integrity in 2017

and in the future

Thank You

Boaz WARUKU

tD 12458205

)anuary 3, 2017
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From: Charles Karanja
Sent: Saturday, December 31, 2015 10:25 AM
To: samoswako@gmail.com; skbiego@ya hoo.com; kembigitura @gmail.com; fatuma

Sen Hassan Omar Hassan; Sen Judith Sijeny; Sen. Kipchumba Murkomen
cc: Clerk The Senate; Kinyua Kirubi; Muchene Kirumba

Subject: Fw: Amendments to the Electoral Laws - Our Views

Dear Senators,

The amendmehts to the electoral laws should ideally accomplish two broad objectives

gma il.co

L Protect the rrght to vote - for all registered voters

2. Protect the integrity of the voter register

r The above, we believe, can be accompltshed by ensuring the following

a) VOTER REGISTER - that upon the conclusion of the mass regrstration exercise the voter register

should be comprehensively examined. The purpose of thisdetailed examination is to expunge duplicate

records & dead voter records from the register - both in poll book and the green book. A proper audit trail

should be maintained for all such deletions made.

b) POLLING PROCEDURES - that there should be a two-step voter identification process. Step 1 should

involve matching voter documentation to poll book data - using the EVID machine. A computer printout of

the poll book data should be available, in the event of prolonged downtime due to system or power

failure. Step 2 should involve matching facial features to ensure the person presenting the documents is

the actual voter on record. For this step, a 2nd copy of the same computer printout of the poll book data

should be used. This is because this printout also contains a photograph of the voter.

c) ELECTIoN OFFENCES - that the current legal framework is revrewed to ensure election offences are

treated as serious criminal offences. This review should including setting minimum fines and mandatory
prison sentences for anyone convicted of such offences. Furthermore, such sanctions should apply to poll

officials, party agents, ALL aspirants and members of the public.

Finally, it may be important to distinguish between svstems-qenerated documents and manuallv-
prepared documents. Today, most individuals issue manually prepared cheques when making
payments. However, large corporations issue system-generated cheques when making dividend

payments. Today, some banks still stamp manually-prepared banking slips to officially acknowledge

cheque or cash deposits. Other banks enter deposit details into the system and issue a system-generated

bank depositslip. ln both examples, documents are issued. ln both examples, one document is manual,

while the other is system-generated. System-generated documents are part & parcel of an integrated

computer-based information system. Such documents provide a much-needed paper trail, which in turn

secures the audit trail.



Finally, we thank you fcr providing us with an opportunity to participate in this process. Tl,e ;an: is

sincerely appreciated and not taken for granted.

Submitted by:

Kinyua Kirubi (Kiambaa Constituency)

Muchene Kirumba, @Gachene, (Dagoretti South Constituency)

Charles K Karanja (Dagoretti North Constituency).

Best Regards,
Charles K. Karanja.

1_294l89.q9._3.0.1.Q l!?5_4 !2.s 9_62 519. .

--- Forwarded Message ---
From: "Charies Karanja" <charlesk.consult@qmail.com>

To: "Sen Hassan Omar Hassan" <hasswab mail.com>; "Sen Judith Sijeny" <Jsiieny@qmail.com>; "Sen

Kipchumba Murkomen" <omurkomen ahoo.com>
Cc: "Clerk The Senate" <csenate@parliament.qo.ke>, "Kln yua Kirubi" <kkirubi.kk@qmail.com>; "Muchene

Kirumba" <muchenekir@qmail.com>

Sent: 31/121201 6 10:19:17
Subject: Amendments to the Electoral Laws - Our Views

Dear Senators,

The amendments to the electoral laws should ideally accomplish two broad objectives

rotect the right to vote - for all registered voters

rotect the integrity of the voter register.

a) VoTER REGISTER - that upon the conclusion of the mass registration exercise, the voter regtster

should be comprehensively examined. The purpose of this detailed examination is to expunge duplicate

records & dead voter records from the register - both in poll book and the green book. A proper audit trail

should be maintained for all such deletions made.

b) PoLLING PROCEDURES - that there should be a two-step voter identification process. Step 1 should

involve matching voter documentation to poll book data - using the EVID machine, A computer printout of

the poll book data should be available, in the event of prolonged downtime due to system or power

failure. Step 2 should involve matching facial features to ensure the person presenting the documents is

the actual voter on record. For this step, a 2nd copy of the same computer printout of the poll book data

should be used. This is because this printout also contains a photograph of the voter.

1, P
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The above, we believe, can be accomplished by ensuring the following:



c) ELECTION OFFENCES - that the cunenl legal framework is reviewed to ensure election offences are

treated as serious criminal offences. This review should including setting minimum flnes and mandatory

prison sentences for anyone convicted of such offences, Fu(hermore, such sanctions should apply to poll

officials, party agents, ALL aspirants and members of the public.

Finally, it may be important to distinguish between svstems-qenerated documents and manually'
prepared documents. Today, most individuals issue manually prepared cheques when making

payments. However, Iarge corporations issue system-generated cheques when making dividend

payments, Today, some banks still stamp manually-prepared banking slips to officially acknowledge

cheque or cash deposits. Other banks enter deposit details into the system and issue a system-generated

bank deposit slip. In both examples, documents are issued. ln both examples, one document is manual,

while the other is system-generated. System-generated documents are part & parcel of an integrated

computer-based information system. Such documents provide a much-needed paper trail, which in turn

secures the audit trail.

Finally, we thank you for providing us with an opportunity to particlpate in this process. The same is

sincerely appreciated and not taken for granted,

Submitted
Kinyua Kirubi (Kiambaa Constttuency)

Muchene Kirumba, @Gachene, (Dagoretti South Constituency)

Chades K Karanta (Dagoretti North Constituency)

Best Regards,

Charles K. Karanja.

1254 7.q4.!93 A.1Q I !?54.7-29 962 479
http://ke.linkedin.com/in/CharlesMqmtConsultanU
https://charleskkarania.wordpress.com/
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COSMAS KOSGEY C
P.O.BOX 559-30700,

ITEN.

MOBILE NO. 072096183 l

limail;kosgeycosmas@gmai l_com

3OTH DECEMBER,20I6

CI

THE CHAIRMAN,
SENATE STANDING COMMITTEE ON LEGAL AFFAIRS AND HUMAN RIGHTS.
PARI,IAMENT BUILDING,
P.O.BOX 4l 842,
NAIROBI.

Dear S ir.

RE: PITOPOSAL SEIiK TO Mr\KX AN Et,EC'I'ORAL SYSTIiM IN KENY.A AN EFFEC'I'I\,'E
Following the ruling of the Senate Speaker Hon. David Ekrvee EthLrro on 28'h December 201 6 ro refer the

Elections laws (Amendrnent) Bill 2016 to your very able Standing Comrnittee on Legal Affairs and

Human Rights and seek ptrblic opinion, I rvish to kinclly present a proposal or an idea for a clcbate in the

corn mittee and parlianrent.

Mr. Chair, my idea is not about coming general election but future elections and therefore seeks to
provide long term solutions to the electoral challenges that our country is facing.

Considering public mistrust that is obvious f:i:"j|r"* on Independent Electoral anrl Boundaries

Commission (IEBC),rve (Kenyans) need to loold2'017 General Election which rvill definitely come and

pass. It is therefore important to find ways of strengthening the electoral systems and processes. The idea

I am sharing can solve these problems if it is turned into realiry''. It is expensive yes but I believe it rvill
impact electoral processes positively and grolv our democracy.

In this regard, with this letter I attached a concept for you to kindIy look at it ancl rnay be considcr to the

seuate for a debate

Thank and happy new year to you and your hon. members ofthe commiftee

Yours sincerely.

Gk,"uW-.
Cosmas Kosgey Cherop Arap Chebemr

Mobile number; 0720961 83 1



Mr. Chairman, Iet me also congratulate and appreciate the Senate of the republic ofKenya led by

the Speaker Hon. David Ekwee Ethuro and the Political leadership of the house (Leader of

Majority Hon. Kindiki Kithure and Leader of Minority Hon. Moses Masika Wetangula) lbr the

sound and admirable condLrct during the heated debate on Elections Larvs (Amendment) Bill

20t6.

BACKGROTJND

This country has experienced political challenges range from tribal politics, failure of electoral

systems and mistrust of electoral institutions. The country has solved mistrust in the institutions

that has been mandated to organize and supervises elections and therefore needs to be addressed

in order the country elect thei:: leaders in a lair and transparent manner.

During 2013 General Election, I had an opportunity to work as polling clerk. The experiences

then are the basis in rvhich I make this proposal to the Parliament and the govenment to take

into consideration for the betterment of the Kenya's electoral system. Some of the challenges

included;

. Confusion among off,rcials in filling the Elections resr.rlt declaration forms because of

complicated designed nattue and therefore putting the conect boxes various types of

votes e.g. Rejected votes, Spoiled votes and'l'otal votes casted.

. Some Voters wanted to vote only one position let us say Parliamentary position and leave

others giving reasons that one concludes majority of the public do not knolv the

importance of elections.

. Failures of the Result 'lransmission Systems (RTS) due to inadeqlrate knorvledge by

temporary officials.

. Failure of the officials to operate the laptops (Three only of the clerks had basic

knowledge of computer then)

. Shallow training as a result of time to cover the curriculum.

. The Electronic Voter Identification (EVID) kit failed due to power failule

MEMORANDA TO PARLIAMENT
PROPOSAL SEEK TO IMPROVB ELECTORAL SYSTEM IN KENYA

INTRODIJCTION

I wish to kindly take this very rare opportunity to thank the Standing Committee on Legal Affairs

and Human zught of the senate for this chance to give my opinion on this very great matter of

electoral systems.



' lnaccessibility oi'the polling station by vehcles; we canied elections on our shoulders for
around six kilometers and ake into account that we lvent two trips for all the materials to
be in the station.

with this regard i rvish to propose and request this committee include in the report that the
goverffnent tl,ough parliament establish a modern well equipped training centre to be owned by
lndependenl Electoral anri boundalies Commission (lEtsc) and to be,amed "INDEPENDENT
ELECTORAL TRAINING & RESEARCH CENTRE" (IETRC)- Th€ name is subject to -
discussion and change

Proposecl Nlandate of the Training and Research Centre

I . 'Iraining of the IEBC staff (Both permanent and temporary staff)
2. Research on electoral svstems and issues.

3. To pemranently host National tallying centre (presidential tallying centre)

4. To build capacity o[public on the electoral and leadership matters.

5 Evaluation ol Electoral processes every afier General Election or By Elections for the
Commissions to learn fiom previous rnistakes improve next Elections.

OBJECTIVES

The objective of this idea or proposal is to strengthen our electoral institution and systems for the
betterlnent of the countrl'. The civic education r,vill make Kenyans knowledgeable on electoral
processes and hence improves trust of our institutions by the public. Also Kenyans rvill be able
to make informed decisions ,"vhen choosi.g their Ieaders and not based on tribal politics.

CONCLTISION

The idea of changing Commissioners of IEBC every after General Election year will never take
this country forward in terms of clemocracy and development. This country must rise and define
ways of regaining pubric trust of the commission by strengthening it. This can be done by
trainings of human resource, research and capacity building of the voters or the public.
This idea is not mend for the coming Elections but to seek sustainable effective electoral system,

By; cosmas Kosgev Arap cheberur ,ru"GI&!*Y-

I

T

T
Email; kos CYCOS mas@gmail.com Mobile number; 072096183 I
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Zimbra csenate@par ent.

WE ONLY NEED SENSIBLE ELECTION LAWS TO SAFEGUARD THE V 20L7

From : David ochwangi <dochwangi@yahoo.com>

Subject rWE ONLY NEED SENSIBLE ELECIION LAWS TO
SAFEGUARD THE VOTE IN 2017

- To:Wanakenya<wanakenya@googlegroups.com>-

Reply To : David ochwangi <dochwangi@yahoo.com>

Tue, Jan 03,20L7 07:53 AM

,;21 attachment

A,laybe it isjust rne but the ongoing rallcolls theatrics regarding the latest atlenlpts to aurettd

the election laws in the counlry by the governing Jubilee coalitiolr and their CORD

pnctagollists in the opposition art just urlllecessary; raising temperatures ill the couutry for

the flirnsiest reasons is the epitome of dysfunction aud grced that ails the country today arrd

MUST corne to an end immediately if we are going to have a country to call horue. As one of

the originators of the urauual vote-coutrtirrg c antpaign, my idea was simply to protect and

preserve thc inte8rity and sarrctity of lhe votc. This wast't't uteant to give aIt unfair advautage

of candidates over their competitors llor was it to legalize clection rigging and yet when you

listen to Jubilee MPs and the two principles Kenyatta atrd Ruto, you would thirtk lhey just hit

an elections jackpot; it is as if the fortl'rcomir.rg elcctions is a tnatter of formality for theur and

their reelectior.r rnight as well be a foregone conclusiotr if the bogus opilion polls recently

released are anything to go by. I say hold up! Wait a t.uitrute.

MANUAL VOTE COUNTS DEMYSTIFIED.

I think there is a deep misconstructioll orr both sides what manual vote coulll is about with

respect to 2017 electiorrs. The Jubilee government appears to believe this is a sure licetrse to

manipulate or rig the election results and the opposition is right to be concerued. Why else

l/3/20l7 8:04 nN
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wouldJubilee be gloating alrcur a prcc.dural challge supposed to etthattce tl"e arcttrecy of

the vote count? It is sinister to say the least. This is about the VOTE COUNT! Not voter

registration or transrnissiorr of results but VOTE COUNTT Now if the parties want to expand

the scope of the law to comprehensively address the entirc process rather than piecenrea[, I

arn supportive of that as I arrr sure lmost Kerlyans are.

The irrtent and purpose of manual vote counting is to ensure that each cast vote is actually

valid and is counted as the voter interrded it to be counted. It is a'BACK-UP" to mitiSate

riegirrg and to avoid the effects of rnachine failurcs as it happened in 2013.lt is rlot about

BVRs or voter registratior.r. Additioually it is to ensurt that in the event that machines are

hacked or rnarripulated or the candidates suspect sheuanigans with tlre coullts, everyolle

will have conficlellce that there is a credible rnanual tallying systeur in place with a complete

auditlpaper trail to erlsure credible elections otttcorne. To that end, both theJubilee

govenunelit ueed to set aside their self-illtet€sls irt this aud stretrgthen the rules, CORD

running witd like a bunch of rambunctious school yard bullies worr't solve rlruch neither's

and this is wl.rat I would do if I werc in charge of this process.

Legislativety, - Spetl out the rules of cngagetnent outright and codify thern into law. Right

rrow, too much discretiou is left to IEI]C arrd that's a recipe for disaster. It is an opelr secret

tlrat IEBC is not entir",ely irrdepeudent and thatJubilee has gteat sway itr how it is run, that

givesJubitee au uufair advantage over the opposition - the only way to clear that is via

encoding proccdures and plocesses that transcend parties' itltercsts arrd thett hotd IEBC to

account.

Third Party elcctions Adnrinistrator - This is one area I aur very corrflicted about but truth

be told, IEBC is obviously a cortrpromised eutity and a lot of Kenyans have lost faith in the

irlstitution. It is in a wor"se state today in terms of credibility and preparcduess for the 2017

elections thau ever before because of thejuvenile politics by CORD &Jubilee. Rather than

spend Billions on a flawed process by distnrsted errtities. what if we instead get a truly

irrdependent outside third part to perfornl the mechanics of the elections? At-t outsider who

has no vested illtcrest ill the outcolne of the clectious, a European or Arrrerican entity whose

role is simply to validate the ballots cast with the voter rolls aud count tllem accordingly.

IEBC will manage this entity. That will, in my opinion restore a lot of corrfiderlce that the

prrccess is opeu and fafu. Think about that folks.

UPDATE IEBC PROCESS MAPS

The election process rrlLlst be conducted with uturost sobriety and as tneticulously as possible-

No patchwork or leaving anything to charrce. Methinks there should be a process tnap

appended to revised laws that in effect become part of the election process, agailt it nlLlsl llot

l/3/2017 8:04 AN
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be left to IEIJC's discretion to decide what that process is, arld it is too ruuch of a gamble to

risk. Some have argued that IEBC is independent, IEBC is ONLY independent from undue

externally influence, not inrmurre or exempt from the law, it is an importatlt distinctiorr. So

what should the process maps cover? To sorne this rnight be cornrllon sense but you will be

surprised how much is really left to cliance so I am just going to thc fundamentals. You ask.

arrd here is what I errvisiorr.

a) Voter reSistration - This must be an ongoing exercise and NOT subj ecl lo arbitrary

- 
deadlines as IEBC has it now. Kids are tuntiug 18 every day andno voter should be

disenfranchised needlessly on accoullt of restrictive deadlincs. Sl-rould be open registration

turrtil at least 3O days before elections.

b) Diaspora Voter Registration -Kcnyaus outside Kerrya must be included in the process, it
just has to - period.

c) Voter Registry - Only ONE votcr registry should be on file with the IEBC. lr,lust be

verified and ccrtified. It must be available for illspection to avoid voter stuffing.

d) Biometrics - This is supposed to be comuron sense. A machine rcadable voter card must

be issued to a voter at l'eSistration.

e) Ballots issued at Polling stations -The voter preserlts thc voter card and his/her identity

card at the pollinS station to vote. A ballot is issued to the votcr which is scanned and tied to

the voter card at the polling statiou. Ollce a voter card is scaflned at the polling station, it

cannot be used again elsewhere. This wi!! eliminate ghost voters or ballot stuffing.
f) Ballots & Voter cards - All printed ballots MUST be sequentially pre-rrumbered with

unique serial nurrrbers, Just Iike a company tllat creates pre-uurnbered invoices, IEIIC ballots

should be pre-rrurnbered.

g) One ballot orre Voter - Simply means a ballot issued to a voter MUST be

traced to that voter, silnple as that. And since a voter ulust be physically present, there

should be a qucstion of anyone voting morc than once much less an ineligible voter votillg.

h) Data collection & lleadcounts - We need au extra layer of confiderrcc thal votes tallicd

actually match the nurnber of folks showing up at the polling stations. So as rudimerrtary and

redutrdant as this sou uds, we uced a physical headcourrt if I 00O ballots are cast al a polling

center, our headcount rnust be 1O00 voters, basic and effectivc.

i) Electronic Ballot casting -A ballol (vote) niust be scauned and irrto the rnachine and a

duplicate receipt issued to the voter, IEBC keeps a copy and the voter a copy. It is basic

technologlr used at retail shops all over the world including Kenya. This is thc surest way to

elture votes carr be easily rccourrted if therc is any dispute. This is where manual vote

countilrS collres in, if for whatever reason there is a ueed to rrcount votes and validate the

l/3/2017 8:04 AM
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retunls fncm any irolling statiolr, it call bc <lorrc timely.

j) Ir,lanual Ballot Casting - Sarne as above except perhaps in extrtrrrely renlote areas

where techllology would be limited to batch processing, mearriug votes may iIr fact need to be

cast manually or provisioual ballots are issued. Either way thc vote should count in the sarne

manner regardless of whether it is matTually or electrically cast.

I think this is a good place to start and parliament would be wise to refocus their efforts

away from partisanship to doing what's best for the countly.
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Zimbra csenate@parlia .go

Public Hearing-Legal Affairs Committee

From : David Okello <okellodg@yahoo.com>

Subject : Public Hearing-Legal Affairs Committee

To : csenate@parliament.go. ke

Reply To : okellodg@yahoo.copl

Fri, Dec 30, 2016 05:04 P

I hereby submit my contribution.

1.By whatever means,identification must be foolproof to deter under age voters or
resurrected ones. We have had instances in the past where ballot are pre-stuffed
and counted.

2.Back up can still be done electronically.

3.Borrow from Countries like India,Nigeria where success was achieved.

4.Should there be a limitation as to budget,IEBC should should shout now so that
friendly Countries can assist.Otherwise there should be no excuse.

6.Agents should be encouraged to report harassment by Police.This is a common
occurrence.

T.Avoid a situation like last time when Bolas was cordoned off and Agents chased by
armed forces.This brings about confusion and suspicion.

8.Cameras or pictures taken by phones should be allowed in polling stations.

9.Internet services/Whattsap should not be disrupted during elections to instill
confidence and underscore openness /transparency.

10.There should be backup for power (Batteries etc)

11.Use satellite communication where local facilities are challenged.

Regards

l/3/2011 7:3 t AM

5.Transmission of Presidential results should be open to other platforms though flnal
announcements should come from IEBC.
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David Okell o.

Sent Yahoo Mail on And roid

-)
l/l/2017 ?:ll nl
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csenate@ amenZimbra

PUBLIC CONTRIBUTIO N TO LEGAL AFFAIRS COMMITTEE O
ELECTION LAW AMMENDMENT

From : frederick oketch <fredoketch@yahoo.com >

Subject : PUBLIC CONTRIBUTION TO LEGAL AFFAIRS

COMMITTEE ON PRQPOSED ELECION I"AW

AMMENDMENT

To : csenate@parliament.go. ke

Reply To : frederick oketch <fredoketch@yahoo.com>

Sat, Dec 31,2016 11:11 AM

FO R ATTENTION OF LEGAI, AI'FAIRS COMA,{IT'TEE ON PROPOSI]D ELECTION LAW

AA,lENi)IvIENl'

PI.JBLIC PAR'I'TCIPATION

PLEASE RECEIVE MY CONTRIBUTION AS NUMERATED BELOW.

1. EXPLORE AND PUT IN PLACE COMPREHENSIVE I.T. DOUBLE AND TRIPLE

BACKING_UP

2. PUT IN PLACE CON,IPREHENSIVE SECURIry FOR NE|WORK SYSTEI\,I OR SYSTEMS TO

BE USED.

3. PUT IN PL"ACE COMPREHENSIVE MEASURES 'IO ELIA4INA'|E LOOPHOLES FOR

STUFFING BALLOT BOXES.

4, ALL BALLOT BOXES TO BE GIVEN SECURITY SERIAL NUMBERS FOR IDENTIFICATION

AND LOCATION.

5. IF A MANUAL BACKUP REGISTER IS TO I]E A,IADE, IT MUST BE ONE ONLY INSTEAD OF

MANY OF SEVERAL SPECTRAL COLOURS LIKE THOSE NAA4ED AS IN THE PAST. AMPLE TIME

MUST BE ALLOWED FOR SCRUTINY OF ALL REGISTEPS.

6. ALI, COMMUNICATION OF PRESIDENTIAL VOTE TO BE ELECTRONIC AND SATELLITE

COMMUNICATION ARRANGED FOR USE IN THE VERY RARE CASES WHERE NORI\4AL

NF|WORK FAILS.

7. NETWORK PROVIDERS MUST BE VET]'ED AND A,IADE TO TAKE OATH THAT TTIEY

WILL PUT THEIR ALL TO ENSURE NO FAILURE OF SYSTF}4S. AFTER ALL THEY MUST BE IN

THE KNOW OF POSSIBLE CAUSES OF SYSTEM FAILURES; HENCE THEY MUST KNOW WHAT

I l3l20l'l 7:25 A
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TO AVAII,.

REGARDS,

FRED OKmCHJONAM

l/3/2017 7:25 ANr
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MEMORTINDTIM TO THE SENATE ST4NDING COMMITTEE ON LEGAL AFFATRS
AND HT'MAN RIGHTS PROPOSING NECESSARY CH,{NGES TO TEf, ELECTTONS

AMENDMENT BILL (201s) DtrE TO THE IRRELEVANCE AND COST OF
UNTITERSITY DEGREES IN LEADERSHTP

FROM: GWADA S. OGOT, IN'DEPENDENT PRESIDENTIAL ASPIRANT 2017
GENERAL ELECTIONS
THROUGH: THE CLERK OF TIIE SENATE ASSE}IBLY

I, the undersigned, draw the attention ofthe Senate to the untenable and hannful consequences of
legal statutes which uphold the rnyth that a university degree is a mandatory for effective

political leadership.

I have raised the following 22 points to support this petition:

1. Since time, citizens have never ever contestedjust laws...

2. A university degree principally indicates an individual's capacity to consume and

memorize processed knowledge, and is no merrure ofproductive competence.

3. The question of whether a university degree is a leadership asset or danger self explains

through the performance o[our policies, civil servants and elected leaders at all levels.

4. h public service and govemance, the uriversiry degree has efficiently defeated every

slated purpose it set out to achieve.

5. Indeed, only a university degree can mislead persons into believing they deserve more,

and know more than others at all times.

6. The largest numbers of individuals who trash or question the very existence of God

Aimighty are de$ee holders.

MEIIIORUNDUM TO THE SENATE STANDING COIIIMITTEE Orr- LEGAL AFF{RS AND HUMAN RtcHTS
PROPOSING NECESSARY CHANGES TO THE ELECTIONS AMENDIIIENT BILL (2015) DIIE TO TIIE
IRRELEVANCE AND COST OF UNIyERSITY DEGREES IN LEA_DERSHIP Page 1



7. A university clegree is a real threat to society that corrupts almost organically as well as

provokes and jr.rstifies an inordinate sense of entitlement'

g. It is true that'tlrcre is no evidence that success at university correlates with achievement

in later life' says Emst & Young, one of the UI('s biggest graduate recruitels who

rernoved the clegree classification fi'om its entry criteria in August 2015'l

9. h university degee is'grossly overated as 6 sign of intellectual proficiency, just as a '
univer.sity is not the only place where knowledge and the knowle<lgeable are found.

10. Since education and knowledge are not synonylnous- one is process and the other

product- rnust a genius go to university to be a ger,ius?

11. Intellectual hallow cotnes by producing knowledge to l)e cousumed, not by consuming

works of otlier scholars.

12. Systemic failures in Keriya [esult from an edltcation system that rewards consumers, but

tliat chokes the supra- talented and Gnostics who are inventorc, pure producers'

13. The consumption orientation of a degree makes it countel prodllctive, irrelevant and

ir.rappropriate for leaders particularly.

14. No scientific evidence exists proving non- univercity degree holders as impaired, or

iucapacitate<l or inept in leadersliip oL vice versa.

15. Larvs which clernand a degree forjobs in the political, spiritual, public and private sectors

are behind the rvild mushrooming ofulliversities and mediocre gtaduates.

15.'I'he cleg.ee qualification in Kenya is solely awarded in colonial languages, meaning any

laws which enforce degrees also directly stifle local languages.

17. Bad eclucation is the pritr1ary root ofall segregation in I(enya alrd Africa, not ethnicity'

18. Lea6ership does not belong to leaders; but to the people who owtt the right to detennine

who slrould ol should not lead exclusively, individually and coilectively.

19. Any law which blocks productive and skilful citizens, of sound minds and good conduct

from leadership cornpetition is bigoted and backward.

20. No science cau calculate the cost ofbad laws to a nation'

21. No law or lawman can purport to quantifu the elasticity of human ability or potential.

r 
Ernst & Young Removes Degrcc CJassification from Entry Criteria As There's'No Evidence' Univ.rsity Equals Success

The Hrffington Post UK: 2l'' September 2015

NIEMORUNDUI,I TO TIIE SENATE STANDINC COI'IN'TITTEE ON LEGAL AFFAIRS AND TIUMAN RTGH 'ts
pRoposING NECESSARY CHANGES TO THE ELECTIONS AMENDMENT BILL (2015) DUE TO THE

IRRELEVANCE AND COST OF UNMRSITY DEGREES IN LEADERSHIP Page 2
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22. Is the Iaw justified in favouling the educated while condemning the uneducated?

THEREFORE. your hurnble petitioner prays that the Senate, in readiness for the 2017 general

elections, promptly delete fi'om the Elections Arnendment Bill 2015 any parts demanding

university degree qualification in order to run for presidential, gubematorial, senatorial, and

parllEmentary, and also MC?nbers of County Asse?nbly seats.

PICTITIONER:

GWADA OGOT: ID.No.8060505: Sign:

P.O. Box 57 NGIYA: Tel: 0737 944 354: Email; Taol< il.conr

MEMORUNDUM TO THE SENATE STANDINC COMMITTEE ON LBGAL AFFAIRS AND HUMAN RIGHTS
PROPOSING NECESSARY CHANCES TO TIIE ELECTIONS AMENDMENT BILL (2015) DUE TO TIIE
TRRELE\/ANCE AND cosT oF uNIvERsrTy DEGREES IN I-EADERsItrp Page 3
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From: James Njendu
sent: Saturday, December 31, 20L6 L2:51 AM
To: kembigitura@gmail.com
SUbJECt: FWd: STANDING COMMITTEE ON LEGAL AFFAIRS& HUMAN RIG HTS--PUBLICHEARING / RECEIPT

OF MEMORANDA

Begin forwarded message:

From: James Njendu <iamesn iend u6@icloud.com>
Date: December 3L,2076 al 12:34:17 AM GMT+3
To: csenate a rliament o.ke
SUbiEct: STANDING COMMITTEE ON LEGAL AFFAIRS& HUMAN RIGHTS-.PUBLIC

HEARING / RECEIPT OF MEMORANDA

I am a 67 year old Kenyan Citizen, a Fellow of the Kenyan lnstitute of Architects and a

Fellow of The Kenya lnstitute of Management. Being a practicing Architect and
previously having been Chief Architect of Mombasa Municipal Council, I widely integrate
with people of all walks of life.

My memoranda is as follows:-

1) Any form of Elearonic/ Biometric system of conducting or voting in elections MUST

have a fair back-up and manual back-up stands out as the most practical back-up.

lnfact I fail to understand how the Kiraitu / Orengo negotiating team would have

overlooked this. Let's remember that electronic/biometric systems could be prone to
failure and these could read to a lot of misunderstandings and litigations in absence of
manual back-up.
lf you have dishonest persons the electronic / biometric system could be exposed to a

lot ofabuse. Checks and balances can be achieved through manual back-ups. Those who

are claiming that those in ruling system want to rig using manual system are dishonest.
It is easier to rig by manupilating or hacking electronic systems or feeding thieving data
into the system.
This clause must be amended

2) Shortening period required for candidates to submit finances matters need not be

necessary. There is no need to change this clause--a window must however be created
for Public Servants required to resign by 8Lh. Fe.br9?.fy.,?q1z to be given a fair chance to
participate.

3) Education criteria earlier inserted MUST be retained--Degree for Parliamentary
candidates and Post- Secondary for MCA. No constituency in Kenya can miss scores of
Kenyans with at least first degree and no Ward can miss hundreds of candidates for
MCA with 2-Years post- secondary school education. Granted that higher education

Sent from my iPhone



does not necessarily makc one a good leader, it is a painful fact that an educat"d
person will generally make a more informed judgement.l am sure those who had made

the decision had good intentions for our beloved country , otherwise why do parents or
indeed the Government spend so much money on higher education .

Recently a doctor was telling me the frustration they are having of having spent over 7
years after form 4 and reporting to an MCA who schooled only up to Std 8 not to
mention gross earnings of the MCA being more than 5 times that of the Doctor .

God bless Kenya

Arch. Kamau James Njend u

Sent f rom my iPad

I
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Zimbra

From : james njoroge <jnjorowandia@gmail.com>

Subject: PETITION

To : csenate@pa rliament.go. ke

https://m ai Lparl iament. go.ke/h/printme ssage? id= 5 37 7 Z&tz=A fi.icalN:

csenate@ pa n1e e

Mon, Jan 02,2077 11:46 AM

The clerk, senate,
Parliament buildings,
P.o Box41B42-00100,
Nairobi,Kenya.

lames Njoroge Mwanji
P.o Box 626,
Kiambu, Kenya.
rel 0716065497

Dear sir,
I am not familiar with how to petition the senate, but however am seeking help from
the Kenya senate about a very pressing and disturbing issue.

For the last four years, I and my family have been under attack by members of
the now defunct mungiki operatives, who have have,on a 24 hour basis, bombarded
my home with chemical weapons.I am not sure what the composition of this
chemicals are, but am very sure these chemicals are similar to the ones used by Hitler
against the jews in the 1940s.I have sort help from Police, the chiefs office,Kiambu
hospital department of public health,the county commisioners office ,kiambu, and the
national police service, all to no avail.The criminals have now entered the fifth year as
of last night lst of january 2017 .we have survived over the years by blockind all air
ducts into my home including the chimney,breathing stale air. the chemicals are
penetrating closed windows and doors and they are now using the roof also.I am the
most affected because i am sick and recently travelled to India for surgery.Please do
the needful and help this family before we all dye from cancer and other
complications. I am retired aged 60.

ofl ll3l20l7 7:27 Al
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TO THE CLERK OF THE SENATE

PARLI.AMENT BUILDING

NAIROBI.

R[: MEMO IIANDA TO PO STPI.IONE A REOU I I{I:MEN'I'THAI'AN
ASPIRING MP ANI) MCA'I'O I{AVE A DE RIrEANDAD IPLoMA UP'TO
2022

All the professionals in Ivl eru lTave rcquestecl rl1e to \,vrite on their behalf
Ieqllesting all parliamentarians to postphone a lequirerlenl that aspiring
MPS and MCAs have a Degree ancl zr Diplorna up to 2022.

This is because University Education in Kenya has until recently been too
bottlenecked. Few peopie in Meru have got degrees and these few ,ray
not have good leadership qualities. we woulcl like to broaden a catchment
area so as to have good leaclers.

Degrees and Diplomas will also obstruct us frorn voting in leaciers of oul
choice.

Also, nobody has come r-rp with an empirical evidence to plove that NIps
with degrees in parliament perl'orrn bctter tharl those lvith Diplomas and
vice versa.

If it is rnandatory for MPs to have a degree ancl MCAs to have Diplomas in
2017 elections, lr,e will go to court to prevent IEBC from implernenting
that law.

we will also mobilize the community to vote out jubilee fiom power ancl
at the same time prevent CORD fi.om getting votes in Mcru.

J HN NTEERE

CHAIRMAN, MERU COUNTY

PROFESSIONALS FORUM

07?2646781
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csen arl

From : vincent oramisi <phvincent2oo4@yahoo.com>

Subject : AG GITHU N4UIGAI SUPPoRTS I.4ANUAL BACKUP FoR 2017 PoLLS
,i To : Ag C,o Info < info@ag.go. ke>, ag@ag.go.ke, clerk@parliament.qo.ke, The Clerk Senate

<(senate@parliament,go. ke>

Reply To : vincent oramisi <phvincent2oo4@yahoo.com>

Dear Sir Muigai
I am shocked at your presentation of using manual backup for 2017 polls.
l Redly you don't love this belovejlcountry Kenya...my fatherr.le ned total peace, ama victim of 2007/2OOg p.E.v. Manual
voting is a recipe for chaos in Kenya again
2 use new technology of satellite phones....remember M-pesa is working in every part of Kenya without a hitch
2. foday 03101,/2017 someone has said
"Equipment does break down. you have to stand by and replace them. you just need to pran properry and dowhat's right for the country,"
May cod Almighty bless Xenya

Tue, lan 03, 7 02:

Sincerely Kenyan citizen from Busia county
Philibert Vincent Oramisi

Zimb.a

AG GITHU MUIGAI SUPPORTS MANUAL BACKUP FOR 20T7 POLLS
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Zimbra csena

SUBMISSION ON USE OF TECHNOLOGY IN THE AUG 2016 ELECTION

.go.

From

Subject

To

Cc

: poodhiambo3906@gmail.com

: SUBMISSION ON USE OF TECHNOLOGY IN THE

AUG 2016 ELECilONS

: csenate@parliament.go.ke

: Daniel Juma Omondi <djuma@globalpeace.org>,
danieljuma@gmail.com

Fri, Dec 30, 2016 08:43 PM

IEBC should :-
1. Use only cloud technology for their servers ( clouD SERVERS).The cloud company

Contracted e.g. Amazon has to decide Where to host the servers.One server can be

hosted in the UK, another one in America and the last one in South Africa.It should

not be the business of the IEBC to know where the servers are hosted.It should be

confidential.

2,Voter Registration does not require any

3G network.Local electronic system can still be used.No ghost voters will be

reqistered. Use of blackbook as in the past is sheer nonsense.Voters have to be
network is down but when theregistered electronically and data stored locally when

network picks up it has to be transmitted to the server.

3.In areas where there are no 3G networks , the IEBC should deploy VSAT (

Very Smatl Aperture Technology) which is a satellite internet technology
used in areas where there is no network coverage'
4.IEBC needs to hire CHIEF DATA SCIENTIST / CYBER SECURITY ADVISOR

stationed at the headauarters with 47 deputies stationed at each of the 47

counties.These I.T. experts should handle the technology component ofthe
election especially TRANSMISSION OF THE ELECTORAL VOTES.

5.Tallying of votes MUST only be done at the polling station and then the
results entered into the system directly in the presence of pa rty aqents.The
system should add the votes automatically'
6.Nobody should change the votes tallied in a polling station except the
presiding officer for the polling station.Presiding officer in a polling station
should have the final say on the tallied votes.
6.The technology deployed should be smartphone /iPhone compatible so

that the phones can also be used for the actual electronic transmission of
votes.The phone will be a good backup incase the computer equipments fail

2 I /312017 7:30 Al
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T
due to power outages.We need 2 of such phones per polling station.
T.Solar power / diesel powered generators should act as the IEBC power
backup in each polling station.

8. IEBC should also introduce early voting in designated polling stations
may be one per ward to decongest the network during voting day.This
should be done 1 week in a advance to test for any malfunctioning of the
system.It will also give a chance to the IEBC staff to have hands on
experience with the technology.

9.If technology'fails in one polling station then thelresiding offi certhould
go to the constituency headquarters to enter the data in the system.The
presiding officer have to be accompanied by the party agents.

If Kenyans think that the use of technology in a general election is
expensive then let them try civil war.Later they can compare the cost of
technology and that of civil war.

Ifthe IEBC is not ready to deploy technology then let the elections be
postponed until that time when they will be ready.

PIUS O, ODHIAMBO
DATA SCIENTIST / CYBER SECURITY EXPERT
UNIVERSITY OF MARYLAND UNIVERSTTY COLLEGE, U.S.A.
Sent from my T-Mobile 4G LTE device

ll3t20l1 7:30 Alr
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Zim b ra csena

SUBMISSION ON USE OF TECHNOLOGY IN THE AUG 2016 ELECTION

9().

From

Subject

To

Cc

: poodhiambo3906@gmail.com

: SUBMISSION ON USE OF TECHNOLOGY IN THE

AUG 2016 ELECNONS

; 65sn6[@parliament.go.ke

: Daniel luma Omondi <djuma@globalpeace.org>,
danieljuma@gmail.com

Fri, Dec 30, 2016 0B:43 PM

IEBC should :-
1. Use only cloud technology for their servers ( CLOUD SERVERS).The cloud company

contracted e.g. Amazon has to decide where to host the servers.one server can be

hosted in the UK, another one in America and the last one in South Africa.It should

not be the business of the IEBC to know where the servers are hosted.I should be

confidential.

2.Voter Registration does not require any
3G network.Local electronic system can still be used.No ghost voters will be

reqistered.Use of blackbook as in the past is sheer nonsense'Voters have to be

registered electronically and data stored locally when network is down but when the

network picks up it has to be transmitted to the server.

3.In areas where there are no 3G networks , the IEBC should deploy VSAT (

Very Small Aperture Technology) which is a satellite internet technology
used in areas where there is no network coverage'
4.IEBC needs to hire CHIEF DATA SCIENTIST / CYBER SECURITY ADVISoR
stationed at the headauarters with 47 deputies stationed at each ofthe 47
counties.These I.T. experts should handle the technology component of the
election especially TRANSMISSION OF THE ELECTORAL VOTES.

S.Tallying of votes MUST only be done at the polling station and then the
results entered into the system directly in the presence of party aqents'The
system should add the votes automatically'
6,Nobody should change the votes tallied in a polling station except the
presiding officer for the polling station. Presiding officer in a polling station
should have the final say on the tallied votes'
6.The technology deployed should be smartphone /iPhone compatible so

that the phones can also be used for the actual electronic transmission of
e phone will be a good backup incase the computer equipments failvotes Th

ll3l20l'7 'l:30 AN
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due to power outages.We need 2 of such phones per polling station.
T.Solar power / diesel powered generators should act as the IEBC power
backup in each polling station.

8. IEBC should also introduce early voting in designated polling stations
may be one per ward to decongest the network during voting dav.This
should be done 1 week in a advance to test for any malfunctioning of the
system.It will also give a chance to the IEBC staff to have hands on
experience with the technology.

'9.If technology fbils in one pollingttation then the presiding offi cer should
go to the constituency headq uarters to enter the data in the system.The
presiding officer have to be accompanied by the party agents.

If the IEBC is not ready to deploy technology then let the elections be
postponed until that time when they will be ready.

PIUS O. ODHIAMBO
DATA SCIENTIST / CYBER SECURITY EXPERT
UNMRSITY OF MARYLAND UNMRSTTY COLLEGE/ U.S.A.
Sent from my T-Mobile 4G LTE device

tl3l20l7 7:30 Al

If Kenyans think that the use of technology in a general election is
expensive then let them try civil war.Later they can compare the cost of
technology and that of civil war.
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TO: Joint Legal Affairs & ICT Committee of the Senate

FROM: Marilyn M. Kamuru

RE: Election Laws (Amendment) Acl2016

DATE: January 3,NS' JOtT

In response to the request for public participation to the afore referenced bill hereby submit my

commerih.

l. IEBC Role in Political Party Nominations

Given the current timelines and the fact that the new Independent Elections and Boundaries

Commission (IEBC) Commissioners are yet to be vetted and appointed, it would be prudent to

give IEBC the discretion to decide whether or not to assist in political part nominations. This can

be accomplished simply by replacing the word "shall" with the word "may" in the proposed

amendments to Section 3l which introduced this new role for IEBC.

However, given the history ofcontentious history ofparty nominations and disputed elections, in
my view the more appropriate position would be to limit the role of the national electoral

management body to the conduct ofelections only and to insulate them from the contentious
political party nominations beyond what is envisioned in Article 90(2). This would require

deleting the provisions of Section l0 of the Election Laws (Amendment) Act 2016.

2. Section l8 seeks to Amend the Constitution in Violation ofChapter l6 ofthe Constitution

of Kenya 2010

Section 18 seeks to add new sections to the Elections Act. Section l8 as proposed would grant

the IEBC powers to postpone an election by amending section 55B is unconstitutional in that it
seeks to amend the Constitution ofKenya in a manner other than is prescribed in the Constitution

specifically Articles 255 and 256.

Article 101(1) of the constitution provides that "A general election of members of Parliament

shall be held on the second Tuesday in August in every fifth year." In addition Article 177 (lXa)
also specifies the date ofelection of members ofthe county assemblies as the same day of the

general election "being the Tuesday in August, in every fifth year". In both Articles l0i &
177 rhe day, month and y
year would require an am

are clearly provided and as such any change to the day, month or
ment of Article 101(l) and 177 (1) ofthe Constitution

SeanJ



The Constitution provides in Article 256 that any amendment to the Constitution by
Parliamentary initiative (1) ft) "may not address any other matter" other than that arising from
"consequential to legislation arising fiom the bill". The Election Laws Amendment Bitl clearly
addresses more than the right of IEBC to postpone elections. Additionally, Article 256 (l) (c)
that a constitutional amendment bill "shall not be called for a second reading in either House
within ninety days affer the first reading of the Bill in that House.,, (emphasis mine) Further in
256(l)(d) that such bill "shall have been passed by Parliament when each hous€ of parliament
has passed the Bilt, in both its second and third readings, by not less rhan two thirds ofall the
members of that House." (emphasis mine)

3. Finally on the matter ofmanual verification ofvoters section 88, should that be accepted
as an altemative then I would propose three steps:

a. First, IEBC be required to place in escrow the final database ofbiometric voter registration
data before the elections preferably with a reputable company which has expertise in technology
escrow. That that database be accessible for parties and persons seeking to challenge the use of
manual verification.

b. Secondly, that a process is defined by which the manual voter verification is used including
pictures, names and ID numbers of all voters who are manually verified. Thiswould limit the
propensity for &aud and further ensure that any challenges would be definitive in terms ofany
double voting. In addition all such votes are cast in separate ballot boxes such that any
challenges can be confined to a limited number ofvotes and not affect the majority ofvotes in
each polling station.

Finally, in the future it would be prudent for all parties from the IEBC to parliament to ensure
that elections related legislation is not enacted less than a year to elections.

c. That any polling station that manually identifies a voter shall designate the reason
(disability, etc.) and further provide the number of individuals identified manually. polling
stations that do not use any manual voter identification must affirmatively assert that no manual
verification was done.



Zimbra csenate@ pa rlia ment.go. ke

From : Muthoni Kamuru <muthonikamuru@gmail.com> Tue, Jan 03,2017 12:32 PM

Subject : Election Laws (Amendment) Act 2016

To : csenate@parliament.go.ke

> TO:

)

> FROM:
)>

> RE:

> DATE:

Legal Affairs Committee of the Senate

Marilyn M. Kamuru

Election Laws (Amendment) Act 2016

January 3, 107

IEBC Role in Political Pa rty Nominations

> In response to the request for public pafticipation as published on ...., I hereby

submit my comments.

> Given the current timelines and the fact that the new Independent Elections and

Boundaries Commission (IEBC) Commissioners are yet to be vetted and appointed, it
would be prudent to give IEBC the discretion to decide whether or not to assist in

political part nominations. This can be accomplished simply by replacing the word

"shall" with the word "may" in the proposed amendments to Section 31 which

introduced this new role for IEBC.

> However, given the history of contentious history of pafi nominations and disputed

elections, in my view the more appropriate position would be to limit the role of the

national electoral management body to the conduct of elections only and to insulate

them from the contentious political pa rty nominations beyond what is envisioned in

Article 90(2). This would require deleting the provisions of Section 10 of the Election

Laws (Amendment) Act 2016.

I l3l20t7 12:47 PM
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> 2. Section 18 seeks to Amend the Constitution in Violation of Chapter 16 of the
Constitution of Kenya 2010

> section 18 seeks to add new sections to the Elections Act. section 18 as proposed
would grant the IEBC powers to postpone an election by amending section 55B is
unconstitutiona I in that it seeks to amend the constitution of Kenya in a manner other
than is prescribed in the Constitution specifically Articles 255 and 256.

> Article 10{1) of the constitutien provides that "A general election of members of
Parliament shall be held on the second Tuesday in August in every fifth year.,, Both
the day, month and years are clearly provided in the Constitution and as such any
change to the day, month or year would require an amendment of Article 101(1) of
the Constitution.

> The constitution provides in Article 256 that any amendment to the constitution by
Parliamentary initiative (1) (b) "may not address any other matter" other than that
arising from "consequential to legislation arising from the bill". The Election Laws
Amendment Bill clearly addresses more than the right of IEBC to postpone elections.
Additionally, Article 256 (1) (c) that a constitutional amendment bill "shall not be
called for a second reading in either House within ninety days after the first reading of
the Bill in that House." (emphasis mine) Further in 256(1)(d) that such bill "shall have
been passed by Parliament when each house of parliament has passed the Bill, in
both its second and third readings, by not less than two thirds of all the members of
that House." (emphasis mine)

I

3. Finally on the matter of manual verification of voters, should that be
accepted as an alternative then I would propose three steps:

> a. First, IEBC be required to place in escrow the flnal database of biometric
voter registration data before the elections preferably with a reputable company
which has expertise in technology escrow. That that database be accesslble for parties
and persons seeking to challenge the use of manual verification.

> b. Secondly, that a process is defined by which the manual voter verification is
used including pictures, names and ID numbers of all voters who are manually
verified. Thiswould limit the propensity for fraud and further ensure that any
challenges would be deflnitive in terms of any double voting. In addiiion all such votes
are cast in separate ballot boxes such that any challenges can be conflned to a limited

l/32017 12:47 PM
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number of votes and not affect the majority of votes in each polling station.

> c. That any polling station that manually identifies a voter shall designate the

reason (disability, etc.) and further provide the number of individuals identified
manually. Polling stations that do not use any manual voter identification must
affirmatively assert that no manual verification was done.

> Finally, in the future it would be prudent for all parties from the IEBC to Parliament

to ensure that elections related legislation is not enacted less than a year to
elqctions.
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PEACE AND DEVELOPMENT NETW RKT

Tel:02 20 2699434

ng Road off Riverside Drive Ittlob: 0700 198 12

O Box 49806-00100
airobi, Kenya

Email: peacenet@ acenetkenya.or.ke

wlss Coltages,

Website: www.peacene tkenya.or.ke

3Oth Decernber 2016

MEMORANDUM ON ELECTION LAW (AMENDMENT) 2016
'l'o

THE CLERK OF THE SENATE/ SECRETARY PARLIAMENTARY SERVICE COMMISION,
P. O. BOX 41842_00100, NATROBT

WE MUST CHOOSE BETWEEN COUNTING VOTES OR TISTING DEAD HEADS OF THE
VOTERS: PEACENET (AND PARTNER CSos) STAND FoR A PRoCEss THAT AVERTS

ETECTORAL VIOLENCE
lntroduction
PeaceNet Kenya is a networking organization for peace building organizations to
promote nonviolent transformation of conflict among community groupi in Kenya and
entrench social stability by encouraging networking, collaboraiion rnd udroc".y fo.
peace.

0n July 1st 2016 we made a statement to the effect that campaigns for next general
elections in 20L7 had started, albeit early, and we stated that this iarould intensi-fy with
time as the elections date gets closer. we have always pointed out that electoral
violence and political intimidation are bad for democracy uuilaing and social stability,
for election results are often ske.wed in favor of the perpetrators of violence who may
not necessarily be the peoples' choice. Almost every election cycle in Kenya since 1992
has generally been characterized by politically insiigated elecioral violence (though at
different scales), and it is the citizens' responsibirity to change this trend.

PeaceNet urges political parties, the elected representatives and all contenders to
conduct themselves honorably, advocate for peace and engage in violence free electoral
process. How they conduct themselves and their utterances betrays the character,
integrity and maturity of the persons involved as leaders. Hate speech especially in
addition to its criminal aspects, is a product of negative ethnicity, which promotes
ethnic politics, hatred and political polarization even where the systems are bound to be
effective.

The issue at hand
currently, tension is rising in Kenya after the government and the opposition have
intentionally taken hard-line positions on amendment of laws that wili govern next
year's elections, as opposed to dialogue which had amicably resolved the sime issue at
hand.

-
-
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(PeaceNet - Kenya)



It is clear that the lubilee side of the National Assembly on Thursday voted for the
amendment to the Election Law (AmendmentJ Act, 2016 after the Coalition for Reforms
and Democracy (Cord) MPs walked out of Parliament Buildings, where a special sitting
had been convened. This has set the stage for street protests and possible violence in
the countdown to the elections, scheduled for August next year. Our collective position
thETEfOTE iS thAt: WE MUST CHOOSE BETWEEN COUNTING VOTES OR LISTING DEAD
HEADS 0F THE SAME VOTERS. We chose to intentionally avert whatever can trigger
electoral violence at all cost, because we are a conscious nation.

The Election Law fAmendment) Act, 2016 had been passed in September after being
drafted by a special ioint parliamentary -committee comprising Jubilee and Cord
members.

Section 44 [1) of the Elections Laws Amendment Act, 2016, states that "There is
established an integrated electronic electoral system that enables biometric voter
registration, electronic voter identification and electronic transmission of results.

Section 38 (A) further states that "lror the efficient and effective conduct of elections,
the Commission shall determine the number of voters per polling station but such
number shall not exceed five hundred voters."

Way forward

These are provisions that in our opinion should not be divisive at all. Honest
engagement as a people of the same country (only paying allegiance to different parties)
should be the drivers to open dialogue on what can work in the best interest of the
citizens, whose only duty will be to rnake their choices for the leadership they desire. [n
this regard we propose the following as opposed to changing the law that brings
unnecessary animosity:

0n voter verification and results transmission: the lndependent Electoral and
Boundaries Commission (IEBC) can budget and acquire adequate number of
standby batteries and/or solar panels in all polling stations using biometric
systems (and electronic gadgets). This will absolve the country from the fear of
failure/shortage in electricity supply.

Regarding the identification of people with disabilities, the (BVR/I) system

should be adjusted to detect national identification (or passport) numbers and
photo, to retrieve the voter details.

0n transmitting results electronically from a polling station: The government

contracted Safaricom for the Virtual Private Network (VPN), which was Iater
blamed for hacking. What should be done is to address the anomaly that might
have been presented to court or as raised by the affected parties. The process of
acquiring this VPN service could be done in a participatory and coordinated
approach to ensure its credibiliry, reliability and trust by all parties. The VPN

system can be enhanced by the service provider (Safaricom or Airtel) through
satellite to cater for areas that don't have public network.
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0n procurement and use of technology, the IIIBC was expected to procure

necessary technology at least eight months before the election; test, verify and

deploy it at least sixty days before the election. The technology used for the

election was restricted to the process of voter registration, identification of
voters and results transmission. In case the time is too short for the procurement
process, the IEBC could consider leasing the equipment from countries like India,

as opposed to changing the law.

Among the changes sought to the law was to allow for manual voting in case of a failure
of the Bionletric Voter ldentification kits, an increasqin the maximum number of voters
per polling station from 500 to 700, a change to clauses limiting spending by politicians

and political parties; and removal of the clauses that require that MPs must have a

university degree, while Members of County Assemblies to have a diploma.

These are not issues to bring fragility, which would lead to counting deaths in this

country. The politicians should take at least a moment to listen to the voters. The idea of
using BVR/BVI can be solved purely by adequate preparations and planning for the

elections. The number of voters in a polling station violates no right if it increases to 700

for budgetary purposes. Genuine dialogue would resolve these issues even if the laws

are changed or not. [t should be a win win agreement to amend sections not contested

and uphold the sections which have contentions.

Conclusion

Finally, as the chairman NCIC cautioned during the Kenya Peace Conference we held on

20th Of September 2016, "Prevention is better than cure hence the need for our elected

leaders to embrace national peace and reconciliation matters. As partners we reiterate
that, we have convinced communities and we shall not tire in forging for nonviolence
methods in resolving conflicts. You will all agree that nonviolence is a powerful and just
weapon. lndeed, it is a weapon unique in history which cuts without wounding and

ennobles the man who wields it".

From the same conference, I will quote Professor Peter Ndegc who indicated that: "The

history of the world (and Kenya for that Matter) is none other than the progress of the

consciousness of freedom". He added an equally important quote from Karl Marx that:
"Men (and women) make their own history, but they do not make it iust as they please;

they do not make it under circumstances chosen by themselves, but under
circumstances directly encountered, given and transmitted from the past. The tradition
of all the dead generations weighs like a nightmare on the brain of the living". We refuse

to go back to the past experience and we have open choice to make.

As PeaceNet-Kenya, we urge fellow Kenyans in general to control our emotions and

avoid sensational politics to the point of behaving irresponsibly. Kenyans have a proven

tradition of looking after each-others' welfare. In times of disaster (or in our religious

circlesJ we see Kenyans coming together time and again to support the needy and
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disadvantaged. We believe rhat is the true character of the Kenyan people. Let us
therefore rally around with genuine dialogue to ensure that the next general elections
rather than creating disuniry among Kenyans will leave us convinced of the need to
preserve our Nation Kenya as a united people in spite of our diversity, for the welfare
and security of present and future generarions. PEACENET (AND PARTNERJ srAND
FOR A PROCESS THAT AVERTS ELECTORAL VIOLENCE.

Signed

tJ-212_z t?1:7 2-
ando - Chief Executive Officer,

Peace and Development Networl( (PeaceNet-Kenya)
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1. Registration of Voters for 2017 Elections
The registration of voters for 2017 elections should be done using Biometric Voter
Registration (BVR). This should be done upon a voter identifying him oi herself by means
of national identity card (lD) or valid passport.

Proposed Technology:
Biometric Voter Registration (BVR) kits.

Advantage(s):
i) There is no technology challenge(s) since data can be captured offline in areas

with inadequate or no connectivity and later uploaded in IEBC central server(s).
ii) Biometric features are unique hence no possibility of duplicate voter registration.

Recom mendation(s):
i) All laptops and BVR kits at the IEBC voter registration centers must have

adequate power supply and/or backup power source to maintain required
charge.

ii) All laptops must have batteries with minimum ten (10) hours of running off the
power mains with a backup battery of the same speciflcation. These gives a
guarantee of twenty (20) hours of uninterrupted operation.

2. ldentification of Voters During 2017 Elections
The voter identification should be through biometric features using Electronic voter
ldentification Device (EVID). This will require no network or ielecommunication
connectivity. The final IEBC voter registration database (approved by all stakeholders)
will be resident in the laptop(s) used by IEBC officers at all polling stations.

Proposed Technology:
Use of Electronic Voter ldentification Device (EVID).

Advantage(s):
i) No technology challenge since the final IEBC voter registration database will

reside in the laptop(s) used by IEBC officers at the polling stations. This offers
the advantage of offline operation from the server and guarantees no authorized
access for manipulation.

ii) No unregistered voter can take part in the elections.
iii) No dead registered voters can vote.
iv) This will eliminate use of national identity card (lD), passport and IEBC voters

card as the only means of identifying a voter. A voter may lose his/her lD,
passport or IEBC voters card prior to election date. Loss of these identification
documents should Nor deny them their constitutional rights to participate in the
general elections.

v) There is no technology challenge posed by this identification method because
no network connectivity is required for the identification exercise.

vi) Positive or negative identification will be used to corroborate the total votes cast
at each polling station.
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Recommendation(s):
i) All laptops and EVID kits at the polling stations must have adequate power supply

and/or backup power source to maintain required charge.
ii) All laptops must have batteries with minimum ten ('10) hours of running off the' 

power mains with a backup battery of the same speciflcation. These gives a

guarantee of twenty (20) hours of uninterrupted operation.

3.
The voting in 2017 election will be ma

Voting During 2017 Elections
riual by use of ballot p'apers and NOT eleciionically.

Proposed Technology:
None. Use of marked ballot papers cast in ballot boxes.

4. Transmission and Declaration of Election Results During 2017 Elections
The transmission of results from all polling stations should be done electronically through

Results Transmission system (RTS) to the IEBC public web portal which can be

accessed publicly through internet connection. This will be for purposes of verification

and tallying by ihe public and interested parties. The transmission should be done

immediately the IEBC returning officers, all political party agents and other stakeholders
are in agreement that the results are correct and there is no dispute on election process,

vote counting and vote tallYing.

Proposed Technology:
i; Use of at least four (4) reputable tetecommunication service providers (as

opposed to one in 2013 elections) procured through competitive process. Each

will act as a backup of the others. The service providers must show capability
and competence of handling data traffic to be experienced during 2017

elections.
Use of Very Small Aperture Terminals (VSATs) in areas with inadequate or no

3G band network coverage.
Use of satellite telecommunication in areas with inadequate or no 3G band

network coverage.
Lease of SITA (Societe lnternationale de T6l6communications A6ronautiques)

redundant lines to be activated in case of failure of all the above, or as need
arises.

ii)

iii)

iv)

3lPage

SITA is a multinational lnformation Technology company providing lT and

telecommunication services to the air transport industry. lt has its headquarters
is in Geneva with a local office in Nairobi (l&M Bank House, 2'd floor, 2nd Ngong

Avenue). SITA was the first company in the world to handle data traffic in real

time via a packet switched network over common carrier leased lines.



Advantage(s):
i) No chance that all the four (4) telecommunication service providers will fail at

the same time.
ii) SITA lines will NEVER be down.
iii) No delay in transmission of poll results. This will enhance accountability,

transparency, and reduction of public anxiety and suspicion on 2017 election
process.

iv) lncreased public access to all polling stations results through the public web- portal. -
v) IEBC will achieve one-way transmission of encrypted poll results data. This will

act as fool-proof to data manipulation.
vi) All electronic devices that will be used to conduct and transmit 2017 poll results

will operate within the IEBC Virtual Private Network (VpN) and will have their
unique global mac addresses for each device.

Recommend ation(s):
i) IEBC can lease telecommunication services (e.g. VSATs, satellites, SITA lines,

etc.) to be used during 2017 election period from reputable local
telecommunication service providers and SITA company.

ii) All above proposed technologies will operate within IEBC secure Virtual Private
Network (VPN).

NB.
cSK is ready and willing to help IEBC implement above technology proposals with other
stakeholders.

t
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Hello Bwana Director,

Wishing you all a Happy & Prosperous 2017 !

The Kenya Diaspora Alliance (KDA) as a Federation of Registered Diaspora O
wishes to make a formal presentationy'submission to the I{on. Sen. Amos Wako

ns,
mmittee on:-

- Electronic vs Manual Back-up for voter ldentiJication anrl Results Transnissiott
- Degree Requirements for Legblators & MCAs
- Capping of Campaign Finance

Is it possible to book a slot on Monday any time from I lam (or any other available slot the Hon
Committee can avail) for us to also offer professional and Diaspora inputs?

Just for the record, KDA's Global chairman introduced lntemet in Kenya,{Eastern Africa in
1995, is a Former Elected MP and has current research interests in "Cyber-security and Electoral

1 Techaologies", and is therefore well versed to offer competent technical information to the
committee, especially on the frst item above. In 2000, he represented the ICT sector in the
Government-appointed National Y2K committee that ensured Kenya smoothly managed
transition of the "2000 Millennium Bug", and the same year was named by the compriter Society
ofKenya (cSK) "Father of lnternet in Kenya". He also served as Temporary chair ofthe
"Energy, Public works & communications committee" of the gth parliament, through which he
was instrumental in the passage of the National Communications Act (199g), araong-others.

As Global Chair of KDA, and having served several African govemments in diverse. senior ICT
Policy & Management positions, he is fairly conversant with not onJy electoral systems
regionally, but globally. we are available to share these experiences with the Esteemed
Committee, if an opportunity lends itself.

With kind regards,
Shem

Shem J. Ochuodho, MSc (Eng), PhD, LLD (Hon)
' Senior Advisor

Ministry of 'Ielecom & Postal Services
Republic ofSouth Sudan (RSS), Juba
Author: Day,a of a Rainbow Q012)
Cell: +2 i I -955-0210401+254-725-016679
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ENYA
0hsPotA ALUAT'|cE

\1|l Kenya Iliospora Alliamee (KIIA)
P.O. Box 58638 (00200)

NAIROBI, KENYA

Cell/KE: 0725-076679

P.O. Box 28Os

WASHINGTON, DC, 2OOO5, USA

E-mail: info@kenyadiasporaalliance.org

Our Ref: KDA/16/19 l8tt November, 201 6

Mr Ezro Chilobo
CEO/Secretory
lndependent Eleciorol & Boundories Commission (IEBC)

NAIROBI

Deor Sir.

As we hove indicoted before, Diosporo, being non+esident do not ordinorily see
notices ploced in Kenyon newspopers. While we encouroge our members lo
regulorly check the IEBC website, we ore olso owore most Diosporo don't even
know obout the site. As o pseudo-umbrello bbdy of Diosporo orgonizotions. we
hove estoblished o 'one-stop' Diosporo Portol (www.thediosoorooortol.com),
owned ond monoged by the Diosporo themselves, thot we would encouroge
you to in future copy/post ony urgent importont informotion you wish to reoch
Diosporo. Meonwhile, becouse we ore owore Porliomenl is yet to discuss the
Droft Regulotions, we toke the liberty to shore our thoughts on the some.

Overoll, KDA thinks it is greot document your teom hos produced, if it con be
implemented to the letter. For successful delivery ond use of electorol
technologies, proven professionol monogement experience (of lorge ICT

projects) is top priority. While there ore severol good senior ICT Project Monogers
within ond outside the country, few hove proven experience in monoging

REF: PUBLIC/DIASPORA COMMENTS ON THE DRAFT REGULATIONS ON ELECTION

TECHNOTOGIES

Thonk you for prooctiviiy in publishing the obove referenced Droft Regulotions.
We ore olive to the foct thot you ore operoling with tight timelines, ond
occordingly opologize for slightly lote submission of our comments.
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notionol or lorge score erections. we ore hoppy to extend references shourd you
odvertise for experts.

ln lhe ottoched Memo, preose find o summory of our comments on Articre by
Article bosis. rn generor, we odvocote for professionorism, ethics, incrusion ond
tronsporency. whire we think ihe Droft Regurotions ond exisring Erectoror Lows
on this iopic moy be sufficient for purposes of nextyeor,s elections, mo.ving
forword m6re robusl orrongem'enis for technology'ur" or" required. Most
poromount is for Kenyo to declore ,election iechnologies ond systems, os
'ctilicol ndlionor inhosrructure', ond given rhe necessory ottention, resource ond
protection thot we give to miritory/defense instoflorions, security/emergency
response systems. oviotion/key tronsport systems, etc. lf not onything else, the
experiences of 2001/08 should convince onyone thot this is necessory.

ln oddition. below ore o few more observotions ond suggestions:

+ KDA would rike to see the pubric Key rnfrostructure (pKr) which is orreody in
ploce os per ihe lCT/Electorol Communicotions Lows, used to generote
digitol certificotes ond signotures os o creor. tronsporent, ond occurote
method of voiing by eligible cilizens.

+ IEBC olso hos the duiy io register o erigibre voters from oI rhe regions, noi
onry in-counrry but orso non-resident Kenyons fDiosporo). we ore orive to
the foct thot some better endowed office seekers toke odvontoge of this
to go beyond mobiiizotion, ond liierolly invesl in registering
voters. Registrotion of voters shourd tronscend ihe koditionor registrotion
centers ond embroce mobile voter registrotion, regislrotion by e_moil ond
post, even o door-to-door compoign. lf oll the resources necessory ore
ollocoied in good time ond put to proper use, this feot is tenoble.'{ Election is o right ond o duty to oil erigibre citizens. Ail concerned
government ogencies ond infrostructure like the nolionol populotion
registry ond immigrotion doto shourd be used to fociritote mobirizotion
ond registrotion of the voter populotion. Aport from IEB- initioted
processes, the government shourd toke on upper hond ond push for this
with the resources it hos.

'"t IEBC's rcT & Reseorch Directorotes need to be more prooctive ot piroting,
testing ond inlroducing innovotive erectoror technorogies. rn the oreo of
mobile voting, the world is looking ot Kenyo to provide leodership, given

2



its prowess in this domoin. Kenyo shourdn't foir to rise to the occosion io
invent the 'Next Big Thing' in this rore, competifive spoce.

we remoin ovoiloble for ony further necessory consultotions. we ocknowledge
inputs of our Diosporo Members, Friends of Diosporo, ond portners like the lEDi.

Youn Sincerely, -
,.4

--CR-C.r,^-
DrShem J. Ochuodho
KDA's Globol Choiroerson

CC: Hon Speoker of Notionol Assembly
Hon Speoker of Senote
Mr Dovid Mothieson, London. UK
Dr Wilfred Odoyo, Seoul, Koreo
Mr Mike Mills, Edinburgh, UK
Mr Joseph Muhoro, lnstitute of Educotion in Democrocy (lED)
Prof Joson Githeko, Egerton University (Ex-USA)

Press (Open Letter)
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From: David Mathieson < DGIM @compuserve.com>

To: ictregulations@iebc.or.ke

CC: Shem Ochuodho

3lOct at 4:39 PM

I have been asked by friends in Kenya to comment on the proposed ICT Regulations, based on my long
experience as an [T Director, Programme Manager and Consultant, and my 17 years as Director /
Treasurer of Electoral Reform lnternational Services (ERIS) and advisor to electoral commissions in eastern
and southern Africa.

I strongly commend both the proposed regulations and the motivation behind them. While the
regulations may no doubt be adjusted or clarified in many ways, they describe exactly what I would do
when asked to organise the ICT for an election commission, or would advise any commission to do when
setting up its ICT functions and data centre, Documenting these as formal regulations also serves to
commit non-technical Commissioners and other stakeholders to supporting what is required to
successfully develop and implement such technologies and so deliver a successful election.

I have also developed and implemented similar rules for commercial clients in the UK and Europe

The adoPtion of these regulations will highlight some of the problems facing the IEBC and the true scale
of the work to be done, including:

. The need for a strong programme manage[, able to develop and deliver the ICT
proBramme, with the political support to be able to hold suppliers and other agencies to
account, and to avoid being forced into unrealistic compromises and timescales;
. Experienced project and technical staffto support the programme manager;
. Sufficient funds and resources: the biometric voter registration is not cheap, but experience
shows that the work to ensure that staff are trained, systems work, and the quality of the voter
register is good enough, can cost as much again as the original hardware;
. Time to do the work. The requirement to do public testing and demonstrations, followed
by formal certification, is absolutely the right way to work, but it implies that before the public
testing the systems have been set up, staff trained, and there has been rigorous testing in
private. Any public performance depends on everyone learning their part and rehearsing
together before the public is invited.

I know little of the secretariat and the ICT stafl but the what I have heard from contacts has been positive
and I would have few fears there. The funding depends on Government and Donors. BUT: I would be
very concerned at the time available. I would have planned for a year of work between agreeing the
programme and starting full public biometric registration, and there are only months remaining to the
election.

The new Commission and the Secretariat have an enormous challenge, and I can only wish them the best
of good lortune.

3

ANNEX: COMMENTS BY AN EXPERT FRIEND OF KDA (MR DAVID MATHIESON, UK)
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Regards

David Mathieson. MA MBCS CITP
29 Chartwell Place
Epsom
Surcy KTIS 5JH UK
Tel: +44 1372 724 206
Mob: +44 7185 254 720
DClMlDcornpuservc.t onr
Skype: David.G.I.Mathieson

I
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c MMENTS BY KENYA D IASPORA ATTIANCE KDA ON THE D RAFT
IEBC/ICT REGULATIO NS

Arlicle 4(2): Do 'speciol needs, here include Diosporo?

l9: IEBC should rery on more thon r terecom service provider for resirience
23: Whot penoliy for telcos which foil to provide netv?ork security ond
ovoilobility?

Aport from Agreement with lercos, how obout Agreements wirh other
infroslructure service providers, especiolly powerlpossibly olso more thon Iincluding bock-up solor systems)

26: Suspension of technology - should be only ofter consultotion with the
Technicol Committee

31 (l )[d): How do we define ,stokeholders,? 
Diosporo should be included.

31(2)(bl: Not onry receive updotes, but orso review ond odvise on corrective
meosu[es

-3-31-t 
eless by Technorogy Service provider, we meon 'Terecom, service provider

(rEsPoK)

We should olso include Computer Society of Kenyo ICSK) or ony such
comporotive ICT/IT professionol body

Also o Diosporo community representotive, ond o Representotive of the
subsidiory infrostructure service providers (e.g. KpLC)

We don'i think oll Commissioners should be members; perhops only 1 or 2representotives

36: I don'i think the commission shourd choir the committee. The committee
should elect its own Choir from omong the Members, preferobly o senior,
respectoble ICT/lT expert

37: Not commission deciding meetings, but the chqir, in conjuncfion with the
CEO IEBC, who should olso be the Committee,s Secretory
38: Arrowonces - odd 'in rine with Government's pubric service guiderines ondregulotions' in order to ovoid possible obuse

4i: Non-discrosure of technorogy info: why rimited onry to commission stoff, butnot olso Committee Members?
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Does Kenyo hove provision for election technology lo be declored ,criticol
infrostructure'? lf it does, we should consider decloring ,Voting/Eleciorol

Technologies' criticol lnfrostruclure befitting the necessory cover ond protection
like other similor infrostructures (miliiory/defence, power. oviotion/tronsport, etcJ.
See for instonce: httos:/ /www.dhs.q ovlcriticol- in frostructure-s ectors.
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From: David Mathieson < DGIM @compuserve.com>

To: ictregulations@iebc.or.ke

CC. Shem Ochuodho

31 Oct at 4:39 pl\/L

T

I have been asked by friends in Kenya to comment on the proposed ICT Regurations, based on my long
experience as an IT Director, Programnte Manager and Consultant, and my 17 years as Director /
Treasurer of Electoral Reform International services (ERIs) and advisor to electoral commissions in eastern
and southern Africa.

I strongly commend both the proposed regurations and the motivation behind them. whire the
regulations may no doubt be adjusted or crarified in many ways, they describe exactry what I \./ourd do
when asked to organise the Icr for an election commission, or would advise any commission to do when
setting up its lcr functions and data centre. Documenting these as formar regurations also serves to
commit non-technical Commissioners and other stakeholders to supporting what is required to
successfully develop and implement such technologies and so deliver a successful election.

I have also developed and implemented similar rules for commercial clients in the UK and Europe.

The adoption of these regulations will highlight some of the problems facing the IEBC and the true scale
of the work to be done, including:

I know little of the secretariat and the ICT staff, but the what I have heard from contacts has been positive
and I would have few fears there. The funding depends on Government and Donors. BUT: I wouli be
very concerned at the time avairabre. twourd have pranned fora yearofwork between agreeing the
programme and starting full public biometric registration, and there are only months remaining-to the
election.

The new Commission and the secretariat have an enormous challenge. and I can only wish them the best
of good fortune.

3
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. The need for a strong programme manager, able to develop and deliver the ICT
programme, with the politicalsupport to be able to hold suppliers and other agencies to
account, and to avoid being forced into unrealistic compromises and timescales;. Experienced project and technical staffto support the programme mana8er;
' Sufficient funds and resources: the biometric voter registration is not cheap, but experience
shows that the work to ensure that staff are trained, systems work, andthequarityofthevoter
register is good enough, can cost as much again as the original hardware;
' Time to do the work. The requirement to do pubric testing and demonstrations, folowed
by formal certification, is absolutely the right way to work, but it implies that before the public
testing the systems have been set up, staff trained, and there has been rigorous testing in
private. Any public performance depends on everyone learning their part and rehearsing
together before the public is invited.



Regards

David Mathieson. MA MBCS CITP
29 Charwcll Placc
Epsom
Surrey KTI8 5JH UK
Tel: +44 1372124 206
Mobt +44 '77 85 254 '120

DGIM@comousen e.conr,,
Skype: David.C.I.Mathieson
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Hon. Amos Wako, EBS.,
Chairman,
Judicial, Legal and Administrative Committee of Senate.

AM ENDE MENT TO THE ELE ORAL LAW:OUR. POSITION:

The Trade Unions Congress of Kenya (TUC-Ke), a federation of Trade
unions representing workers in the pubric sector of Kenya namery: Kenya
National Union oiTeachers (KNUT), Union of Kenya civil Servants (UKCS),
Kenya Universities staff Union (KUSU), Unrversities Academic Staff t_rnion
(UASU), DOCK Workers Union (DWU) and Kenya lndefentlent
Commissions workers Union (KICowU) has unanimously considered the
matter of amendment to electoral law that is before youi committee and
taken a position thus:-

Given technological advancement that Kenya has undergone and more so
in this ciigital era, there is need to embrace technoro{y and onry ailow
electronic voter identification and transmission of votes in tne rortircoming
general elections.

Tom Mboya Odege
NATIONAL CHAIRMAN:

Wilson Sossion
GENERAL SECRETARY:

Muga K'olale
NATIONAL'I'RTASURER:

-4

TUC-K/933/1 120t7.

Mr. Jeremiah M. Nyengenye,
Clerk to the Senate,
National Assembly of Kenya,
Parliament Buildings,
NAIROBI.

VC

Attention:
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The Government needs to do all that is possible to avail network including
use of satellites to reach out to those areas perceived to have poor
network coverage. It is our considered view that if the above is
undertaken, the election results will be credible and trustworthy to all
stakeholders and shall guarantee National PEACE.

We submit.

(wrLSoN sossroN)
GENERAL SECRETARY
TUC- Ke.

The Secretary Generals of

Kenya National Union of Teachers,
Union of Civil Servants,
Kenya Universities Staff Union,
Universities Academic Staff Union,
DOCK Workers Union,
Kenya Independent Commissions Workers Union.

J



PO. Bor 27017 - 00100, Nbi - Xcnys T.t: (+2,)'124 13M2ti (+2541 7335s 1527 Eglsjt:- idoGivileafrjc.a.corrt
Ist Floor, Ilennes House, Tom Mboya Seeet Next to Con:lmlrrricati

29th December 20

The Justice and Human Rights Commlttee,
The Senate
County HalL
Nairobi.

NAIROBI.

nrol]

voter Information Network and Education -Africa (vrNE -AFRrcA) is a nonpartisan and nonprofit making
civil society organisation registered in Kenya with focus on good governance .The organization
advocates for erection reforms, undertakes voter and civic education programmes, participates in
electoral process monitoring as wel as awareness campaigns on erectorarahd regisrative processes
aimed at consolidating democracy across Africa.

We propose the following;

A complimentary system to the erectorar erectronic system of rdentification ofvoters which
should be a printout in hard copy of the same detairs as in erectronic voters identification
device (EVID) to enable all citizens in a voter register to elect their leaders.
A polling station should have 8Oo voters because in some areas like highly densely populated
urban areas there is likely hood of lacking enough space in public primary schools e.g Mathare
4A, Ngunyumu, Lindi primary school among others in Nairobi County.
Special features and attributes of ideiltification of voters to include facial, name andidentification numbers and to remove voice, DNA and hair attributes as rEBc registration system

(BVR) do not capture those details.

Enclosed herewith are two electlon observation reports indicating the number of voters who could have
been denied an opportunityto erect their readers simpry because they courd not be identified by EV|D
and election officials had to resort to the printed register to realise their rights as provided for in Article
38 of the constitution.

Thank you in advance.

Yours faithfully,

W*L,'1,-l

1
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3

ER'C OYWA AYIEYE

EXECUTIVE CHAIRMAN

are ess .Education

7y'our Choice 7y'our Man/afe
Monitoring Networking

VOTE R I NFORMATION NETWORK
v I N E

DEAR SIR/i/4ADAM,

REF: EtECTIONS AMEMoMENT LAws 2016



VOTER INFORMATION NETWORK AND EDUCATION-AFRICA

(vrNE-AFRICA)
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ELECTION OBSERVERS REPORT

KAJIADO CENTRAL CONSTITUECY MEMBER OF

NATIONAL BY-ELECTION CONDUCTED ON
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Team Leader
ERIC O.AYTEYE

EXECUTIVE CHAIRMAN
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EXECUTTVE SUMMARY

The Kajiado Central Constituency by-election was marked by high voter tumout and overall

voter awareness unlike other by-elections. The campaigns culminating into the polling day were

very active from both ODIVI/CORD and JAP parties who were the main contestants and it was

also practically free of any incidents of campaign violence.

There was generally feasible display of:

o The voters register did not have any problem as most voters were identified by EVID

with negligible cases that were identified through printed register and were allowed to

vote.

. AII the polling stations opened at 6.00 o'clock as required and closed in time with no

shortcomings in polling stations we covered in our scope.

. It would also escape notice that despite the fierce competition this by-election

demonstrated there were overall acceptance of the results among the electorate even

through the losing candidate/party raised certain reservations because of the narrow

margin.

. In spite of this, election day proceeded smoothly without any major incident of note.

Equally RTs auxiliary to the EVID did not disappoint not withstanding KCK of mobile

phone transmission network in the constituency in some areas when it came to

transmission of results after counting to the constituency tallying centre.

INTRODUCTION TO THE MISSION

VINE-AFRICA team fomrally applied for accreditation following an appeal by IEBC adven

posted in the mainstream media and was duly accredited after meeting the requirements. We

registered our first appearance in the constituency on Saturday 14'h March 2015.

Our misSion was primarily to make wide sweeping observations on the election process to see

whether it's represents the wishes of the electorate.

VINE-AFRICA as a body charged with civic/voter education, did not reserve ourselves to any

scope outside legitimate boundary provided and were thus seeking demographic information and

T
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areas within the electorate that wete in dire need of civic education in matters pertaining to voter
awareness and education.

our formal interaction with IEBC occurred on 14 March 2015 at Maasai rechnical College in
Kajiado Town during observers briefing where we had fruitful engagement with other accredited

.observers graced by IEBC Deputy cEo, Ms.Betty sungura, Acting.Director voter Education
and Partnerships, Ms Ann Nderitr.r and Retuming officer Mr. Maurice owino Ligulu among
other secretariat staff.

Thereafter we took time to monitor the ongoing campaigns as this was the last day of campaigns.

POLITICAL BACKGROUND

Kajiado Central constituency consist of five erectoral assembly wards; namely Matapato south,
Matapato North, Purko, Dalalekutuk and Ildamat. During last general and election held in March
2013' Hon. Joseph Nkaissery, oDM won rhe National Assembly seat. However, Hon Nkaissery
resigned in December 2or4 afrer being appointed as Cabinet secretary to the cabinet
necessitating the subject by-election.

As at the close of clearance by the constituency retuming officer, three candidates were validly
nominated to run for the by-election

I. ELUAH MEMUSI KANCHORY

2. PAULTUTUI

3. KUNTAI NKASHUMA

ELECTION CAMPAIGN

As already mentioned above, we officialy registered our presence in Kajiado Central
constituency on l4'h Maich 2015 when the electoral campaigns were coming to i close.

we thus had the opportunity to observe the last day of election carnpaign. we did not observe

any ugly incident; however, what we observed of note was the use of government vehicle in
political campaign by Mrs. Agnes Ndetei of Narional Drought Managemenr Authority on behalf
of Jubilee Alliance Party candidate Mr. patrick Tutui.

ODM

JAP

iNDEPENDENT
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This is blatant violation of elecroral laws and code of conduct signed by all candidates and

politicat parties participating in elections which can lead to disqualification of the said party and

candidate from election.

The election campaigns saw a high level of participation on both sides of oDlvflCoRD and JAP

can(idates with JAP campqigns being led by none.other than His Exellency, President Uhuru

Kenyarta and Deputy President William Ruto on three occasion accompanied by lnterior Cabinet

Secretary Mr. Joseph Nkaissery while on the ODM/CORD led by Rt. Hon. Raila Odinga, Hon

Kalonzo Musyoka and Hon. Moses Wetangula.

PREPARATION FOR ELECTION DAY

IEBC was well prepared for the by-etection and this was seen in the orderly manner campaigns

were conducted without violence in the vast constituency during the entire campaign period.

There were high levels of consultations among parties/candidates, agents, election officials and

security officers.

This was evidenced by the manner in which political party agents at representative polling

stations agreed easily on valid and invalid votes during counting with ease. In summary, there

was generally high level of preparations in respect of the elections.

MATAPATO SOUTH ASSEMBLY WARD:

Namanga AIC Primary School

. We opened the polling day at AIC Namanga Primary School polling station

number 077 with 567 registered voters.

. The presiding Officer, Mr. David Kuntai took all the political party agents

. The station opened polling at exactly 6.00 O'clock after sealing of all ballot box

corners. At the timc of opening, there were 5 agents, 3 for JAP and 2 for ODM

. The first two voters were election officials registered at the centre and thereafter

other voters followed suit.

At 6.50 o'clock a voter came with assistant voter. The PO administered oath of secrecy to the

assistant voter before proceeding to the polling booth to mark the ballot for the voter. Around 15

T
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minutes later another assistant vote[ came and the PO administered oath of secrecy before the

duo proceeded to the polling booth.

At around 7:15 o'clock, the first assistant voter came back as a political party agent with

appointment leter and JAP identification badge demanding to be an agent.

He was very arrogant to the PO and other agents and started making wild claims that election

officials were rigging the elections on behalf of Mr. Memusi. Our team had to intervene during

the melee and informed the PO that the person cannot be an assistant voter and an agent at the

same time and so since he had swom an oath of secrecy earlier he cannot be both so he has to

leave the station.

A voter on the queue also informed the PO that the young man had previously offered them cash

to come and vote for a particular candidate and at that time the PO declared him persona non

grata and he was ejected out of the station forcefully by the security officers and told not to be

seen around again.

There were no cases of voters missing in the EVID register by 7.30 O 'clock and two assistant

voters were documented so far by the (ime we left the station.

Namanga Township Primary School

Thereafter we proceeded to Namanga Township Primary School polling centre number 073 with

total of 3374 registered voters. In this centre there were 5 polling stations with 700 voters each.

AII the stations opened at exactly 6.00 o'clock with two political agents each with one

representing ODM and JAP.

AT 9.00 o'clock, a voter came who seemed to be unaware of her registration centre and was

identified by EVID to be a registered voter at Namanga AIC Primary School and was directed

accordingly.

At 10.00 o'clock 7 voters in all the 5 polling siations ar rhe cenrre could not be identified

however, lhey voted because their names were in the printed regislered.

Political party agents for JAP displayed their political party badges and we notified the

respective POs that this is equivalent to campaigning and displaying of political party colours

inside the polling station and at the booths when assisting voters.
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Olmanie Primary School Polling Station

Thereafter we proceeded to Olmanie Primary School polling station centre number 034 with 3l I

registered voters.

The presiding officer, Mr. Dickson Oitoi took us through the seals used in sealing the ballot box.

At the time of opening there were 4 ageuts replesenting both ODM and JAP equally.

Three voters were not identit'ied by EVID but were allowed to cast their votes because their

names were in the printed register.

All JAP political party agents displayed their political party badges while ODM had IEBC

political party agents. We informed the PO of this anomaly and they were ordered to remove

them and to display IEBC political pany agents.

At l2 o'clock 220 voters had cast their ballots representing 707o of registered voters.

During our observation of polling by 20 voters, only 2 voters could mark ballot papers on their

own, all the rest had to be assisted to mark ballot papers.

MATAPATO NORTH COUNTY ASSEMBLY WARD:

Ngatataek Primary School Polling Station

From Olmanie Primary School polling station our team preceded to Ngatataek Primary School

polling station in Matapato Nonh County Assembly ward with 760 registered voters.

At Ngatataek Primary School during our observation we noted a case of a voter with shared

national identification card number who happened to be co-wives because they were known to

the election officials and came from the same locality. At the time of our team ,she was yet to

vote because the PO was still trying to consult with IT department on the maner.

EVID machine failed at around 1427 hrs and after several minutes of failed trials, lasting l5

minutes, the PO decided to use the printed register. After 3 voters had cast their votes using the

printed register the machine came back to life and it's use continued thereafter smoothly wi(hout

any problenr.

2 voters were tumed away because their names could not be identified in the EVID or printed

register.

At around 3 o'clock, people who had cast their votes but wee within the school compound

became rowdy and demanded ejection of a suspicious looking man wearing dark glasses inside a

classroom next to the polling station on allegations that he was paying voters after casting their

votes in favour of JAP candidate

6



The man was said to have been inside that classroom since 9 o'clock in the morning and when

challenged he claimed that he was a cID officer on duty a fact which was confirmed by one of
the two election security officers on duty from Kenya Prisons Service. our team informed the

Po regarding the chaos,and she denied knowledge of such security officer seconded to the

polling station except the uniformed police officers under her authority. she intervened to calm

the situation which was threatening to. get out of control andlhe man was finally ejepted out of
the polling station and was driven our in a [-and Rover registration KAJ 0l6y which had been

parked at the polling starion all along.

After he left, the crowd became calm and continued watching from a distance as voters lined up

to cast their ballots.

PURKO COUNTY ASSEMBLY WARD:

Ilparua Primary School Polling Station

VINE -Africa team closed the polting day at Ilparua primary School polling sration in purko

County Assembly Ward Centre number 004 with 228 registered voters.

The presiding officer gave us information on serial numbers of ballot box, ballot papers and seals

in use. The polling station opened at exactly 6 o'clock in the moming and 4 political party agents

were present representing ODM and JAP equally.

There was not a single case of a voter's information not captured in the EVID. No voter turned

up to vote from 20 minutes past 4 o'clock as it seem they had all tumed out to vote early enough

and wait for the results.

voting officially closed at 5 o'clock in the evening. The Po then closed the apenure and

officially put a green IEBC seal and all took note of the seriat number. She then invited the party

agents and gave them a blue seal which one of them used in sea.ling the aperture

The presiding officer then ordered a 5 minute break after which the polling station was converted

to a counting hall. Theieafter the presiding officer and the counting clerks sortbd out all the votes

according to candidate's names and all were counted and reponed accurately an<t results

accepted and signed by all the party agents without any complaint. out of the 228 registered

voters in the centre 213 voted in the election representing 93.4?o of the voter tumout.
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Elijah Memusi

Patrick Tutui

Kuntai Nkashuma

Total

83

r30

0

zt3

The presiding offic-er then transmitted the results to the constituency tallying centre after all the

political party agents signed the results declaration form.Despite the high number of assisted

voters; there was not a single rejected vote in this particular polling station.

I
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OBSERVATIONS

l. Opening Of Polling Stations

We officially opened AIC Primary School polling station at 6 o'clock in the morning and all

other stations we visited reported opening at that particular time. In fact Presiding Officer,

Namanga AIC Primary School was ready at 0545hrs and held prayers with all party agents and

election officials and only waited for the official time for voters to start voting in which the first

two voters were election officials registered at the centre.

2. Layout Of Polling Stations

In all the polling srations we visited, the station layouts were excellent allowing in the free entry

and exit of voters into and out of the polling stations without any hindrance.

3. Secrecy Of The Vote

In all rhe polling srarions we visited, with olmanie Primary School Polling station leading with

up to 95Vo assisted voters there is no secrecy of the vote as the agents can take down statistics of

the votes in the baltot box before counting with accuracy of sP lo'75Eo degree.

4. Voters Register

The EVID voters register functioned very well in all the polling stations with negligible

malfunciioning but users still need adequate training on usage in order to reduce the time taken

to identify each voter because in multiple elections as happens in Kenya during general election

the time taken to process one voter may prolong the queues and make voters frustrated.

5. Order In Polling Stations

There was order in all the polling stations we visited except Ngatataek Primary School Polling

Station in Matapato North Assembly ward where a crowd became unruly because of a man

acting suspiciously.



6. Security Oflicers

In all the polling stations we visited the security officers on duty were very professional and

diligent in their duty except at Ngatataek where an atleged criminal investigations officer had

beeq operating from a clasproom next to the polli,ng station from 9 o'clock up to 3 o'clock

without knowledge of the PO.

It is the rule of law that only voters and accredited people are allowed within the polling station

and for a man to who is not a voter neither an election official nor accredited person to be

stationed in a class adjacent to the room where voting is taking place for around six hours

without knowledge of the presiding officer then definitely that is breach of election rules.

IEBC should liaise with Inspector General of Police in order to avoid such future occurances in

deployment of covert security officers during elections so as to avoid integrity,

7. Assisted Voters

All the polling stations we visited the number of assisted voters were very high with Olmanie

Primary Schooling polling station recording the highest percentage at g5Eo of assisted voters.

lhe service offered to assisted voters was friendly and good and made them leave the polling

booths like satisfied customers after purchase of a long desired item or service and this probabty

reflected the high voter tumout and nil rejected votes in an area of low literacy levels.

8. Assistant Voters

We encountered two assistant voters during the polling. The Presiding officer administered to

them oaths of secrecy before leading the voter to the booth and they both marked the ballots for

their voters before the voters themselves cast them in into the ballot box.

IEBC should come up with a policy on assistant voters in order to prevent an occurance which

took ptace AIC Namanga Primary school wherd a voter wants to wear twb hats at the same

time;that is of marking a ballot paper and a political parry agent.

We commend the action of the presiding officer in stamping his foot and standing to such

bullying tactic and provocation without disrupting the election process.

COUNTING, TALI-YING AND ANNOUNCBMENT OF- RESUI-TS

9
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We must commend the election officials for the open and transparent manner in which vote

counting, tallying and announcement of results was done both at the polling and the

constituency tallying centres.

The presiding officer firsr confirmed the total votes cast from the EVID. Therefore they sorted all

the votes cast and they were accurate and added up to the confirmed number of votes inside the

ballot box before counting started, agents signed the results declaration form and then she

transmitted the results to the constituency tatlying centre. The agents then confirmed that the

transmitted figures are the same as the ones they signed and they all left the polling station

chatting together.

BAI,LOT BOXES

Ballot boxes used were all located at the centre of the room and all had serial numbers and were

marked Member of National Assembly to avoid any ambiguities.

There was also another ballot box in the room which was not in use and was mostly placed at the

periphery.

I
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POLITICAL PARTY BADCES / SYMBOLS

We observed use of political pany badges by Jubilee Alliance Party agents in all the potling

stations we visited and notified the Presiding Officers that it is wrong because it is like voters

coming to vote and queuing up in T-shirts and caps of their political pany candidates which is

prohibited. Under election rules.

We were happy that Presiding officers took heed of our advice and implemented the and the

agents too did not take offence.

SHARED NATIONAL IDENTI}-ICATION CARD NUMBER

AT Ngatataek primary school polling school,rve encountered a case of shared national

identifibation card number by trvo rvomen who happened to be co-rvives.Though she was

positively identified by the E\rID and photograph, at the time rve left the station she ]vas

not yet allowed to vote because someone else had voted using her id

RECOMMENDATION

As observed above, there are some issues which IEBC needs to come up with and ensure the

secrecy of the vote is cardinal and paramount tenet of secret balloting.



T

The commission should roll out an awareness and voter education campaign to sensitize voters

on how to mark ballot papers without leading to rejected votes.

The commission should liaise with political parties to ensure that their agents do not display their

badges inside the polling stations and insist only IEBC potitical party agents as the official

badges inside polling stations.

The cpmmission should also liaise with lnspector Geoeral of Police so that the elections officials

are aware of all security officers attached each polling station and not to encourage cases like

what happened at Ngatataek Primary school polling station. Should such an "officei'be found to

be an imposter then such a person must be arrested in the polling station by officers on duty and

handed over to the relevant authorities for appropriate action. The commission should also come

up with a policy on penalizing use of public resources in political campaigns as happened when

Mrs. Agnes Ndetei deployed a government vehicle to campaign for Mr. Patrick Tutui.

The commission should also be aware that we have shared id numbers and no one should be

denied an opportunity to elect their leaders simply because someone has voted using their id

number.it should work with National Registrarion Bureau on this matrer.

CONCLUSION

ln conclusion we must submit that the electoral exercise and results was free and fair and

reflected the wishes of electorate of Kajiado Central Constituency.
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Photograph 1: lEBC Deputy CEO, Ms Betty Sungura (seated 2nd right),ag.Director Voter
Education & Partnerships,Ann Nderitu (standing) during observers training.

Photograph 2: Presiding Officer,Olmanie Primary School polling station assisting a
voter to mark a ballot paper.
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Photograph 3. Presiding Officer,llparua Primary school polling station sorting votes
assisted by other election officials during counting.

^ J_EBc
Photograph 4: Election officials counting votes at Ilparua primary school polling station.
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XI. LIS'IOT'ABBREVIATIONS

Deputy Presiding Offi cer
Electronic Voter Identifi cation Device

Independent Electoral Boundaries Commission

Jubilee Alliance Party
iVlaasai Technical College

Orange Democratic Movement
Coalition of Reforrns for democracv
Presiding Officer
Returning Officer
Results'f ransmission System

DPO
EVID
IEBC
JAP
MTC
ODM
CORD
PO
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I. EXEC UT IVE SUMMARY

The just concruded Homabay county senatoriar By-Elections was marked
by an overalr improvement of voter awareness. The campaigns culminating
into the Polling day were relatively vibrant. Though sporadic but isolated
pockets of violence were witnessed on the initial stages of lhe campaign
pfocess, this appearedio frzzle outa. th. pilling day approached.
There was generally feasible disptay of profer.iorulir_ amongst the IEBC
staff and no shortages in material and equipment was witnessed.
Of increasing concem though but consistent with historical participation in
By-Elections was markedly suppressed voter tumout.
This Senatorial By-Election, second post General Elections of March 20 I 3,
after the Makueni County By_Election saw a successfi-rl universal use of the
EVID electronic system with insignificant incidents of failure.
Quite impressive too was few incidents of disruptions, where with wonderful
weather permitting, most polling station werq opened and closed in time
with no notable procedural shortcomings in the po,ing stations rve covered
in our scope.

It would not also escape notice that despite the markedly high level ofcompetition this election dernonstrated, there was overalr acceptance of the
results amongst the electorate even though sections of the candidates raised
certain reservations.

of fundamental note too was the general rack of dispersar of the media who
lve noted chose to concentrate at townships as opposed to random locations
at more interior polling stations. The same appried with security that apart
from the regularly provided police officers stationed at each poling station,
we did not meet their equivalent backup patrolling the rural areas during our
own traverses across the expansive County. On the contrary, there was
considerably large number of securify officers stationed mainly at ffornuUry
Town, the County Headquarters.
In spite of this, Election Day proceeded srnoothly than anticipated with no
nrajor incidents of violence reported. Equally, RTS auxiliary to rhe EVID
did not disappoint in i,cidents observed when it came to transmitting and
tallying the resulrs.
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II. INTRODUCTION TO THE iVIISSIoN

VINE- Africa team formally applied for accreditation following an appeal
by IEBC advert posted in the mainstream media and was duly accredited
after meeting the requirements. Our first appearance to the County was on
Monday 9th February 2015 rvhere we purposefulty made efforts to-acquaint
ourseiues with the on joings including th! campaigns leading to the
elections then scheduled for l2'l'February 2015.
Our mission primarily was to make wide sweeping observations on the
trends and character of the elections inctuding its impact on the electorate.
VINE-Alrica as a body charged with civic educarion, did not reserve
ourselves to any scope outside legitimate boundary provided and were thus
seeking enlightenment on areas within the electorate that were in dire need
of civic education in matters pertaining to voter education and awareness.
Or-rr first formal interaction r.vith IEBC occurred on the l0,h Fcbruary 2015 at
the Agricultural Training Centre in Homa Bay during observer's briefing
,,vhere a lruitful engagement with other accredited observers and graced by
IEBC Vice-Chair Lillian Mahiri Zaja alongside other Commissioners
Akhule Godana, Amb. Yusuf Nzibo, Mohammed Ahlawi, Abdulahi
Sharalve and Albert Brvire ensued. Thereafter lve took the opportunity on
the time preceding the elections to monitor the ongoing campaigns.

III. POLITICAL BACKCI{OUND

Homa Bay County consists of eight constituencies i.e. Hornabay Town,
Rangwe, Karachuonyo, Ndhiwa, Mbita, Suba, Kasipul and Kabondo
Kasipul. During the March 2013 General Elections, Hon Gerald Otieno
Kajwang won the Senate seat. However the Senator passed on suddenly on
I 8'r' November 201 4 necessiiating the subject by-election.
As at the close ol submission of nomination papers, eight candidates
tabulated as here rvere cleared to run for the ensuing election.

I
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Nameofcandidate Type@arty/Independentcandidate
l. Bemard Owuor Otieno National Vision party
2. Edwin Omondi Matete Independent
3. Fred Rabongo National Agenda party Kenya
4. Hilary Ochieng AIila Independent
5. Innocent Otieno Masara Independent
6. Medo Luke C. Misama 'lndependent
7. Moses Otieno Kajwang Orange Democratic partv
8. Philip Okoth Okundi Maendeleo Democratic party

IV. ELBCTION CAM PAIGNS

Symbol

Light House

Cheetah

Teacher

Buffalo
Cassava Plant
Clou?
Orange

Scissors

As already mentioned, we originally registered our presence in Homa Bay
County on 9th February 2015, time by which the electoral campaigns were
now reaching fever pitch. We thus had an opporhrnity to observe the
campaign process by respective parties targely within Homabay Town where
every candidate appeared to concentrate. We equaly dispersed to the
peripheries visiting Rodi Kopany (Horna Bay Town Constituency) Ogongo
(Mbita Constituency, Imbo, Homa Bay Town Constituency and Olare of
Rangwe Constituency.
We did not observe any incidents of note on the said l0rh February 201 5
where there was marked campaign activities and going by previous media
reports, violence was generally anticipated considering the Orange
Democratic Movement leader Raila Odinga was conrtucting a major
campaign rally at the Homa Bay Stadium just as the other major conten;er
Philip okoth okundi of Maendeleo Democratic party had equally marshaled
a large procession of youth who were making a procession through Homa
Bay Town streets both groups barely 500 metres from each other.
This high tension scenario appeared to escalate when a sectibn of ODM
members came by to see off some of their luminaries fly off in Helicopters
that had been parked at Homabay Tourist Hotel. At this point, a large group
of MDP canrpaig,ers also got to the sa,e rocation. with tensions ,isiirg, it
took the wisdom of the Hotel's management to ca for security and forestalr
an altercation and possible damage to their property. police did respond
swiftly and a large convoy of about six truck loads of anti riot police was
dispatched to the hotel to flush out the trouble makers who by then were

4
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Homabay County Senatorial By-Election did see a high level of attention
lrom IEBC lvho apparently concemed with accusations on intent to rig from
a section ol the participants, set up a porverful delegation comprising of
eight cornmissioners to oversee the elections each of who were assigned a
constituency. There were equatly high levels of amicable consultations
berween the interested parties like candidates, agents, obsewers, election
officials etc. As part oi our mission, we did visit two of the major taltying
centers on I I'r' February 20 I 5 starting off at the Rangwe CDF Hall where
were met the Renrming Officer Mr. Anthony Njoroge and were able in his
company to evaluate the degree of preparedness to the elections. In our
assessment, lve thought that this was remarkable. Back in Flomabay, we
attended a security briefing for the P.Os and other election officials at the
Homabay High School presided by Commissioner Ahkule Codana and top
County Security Officers. Later that day, we converged at the IEBC offices
at Homabay Town where rve witnessed the distribution of election materials
to respective P.Os. In summation, there was generally high level of
preparedness in respect of the coming elections.

5

chiding at each other. This appeared to work only that the group appeared to
unite in the show of force and quickly Ieft the facitity now taunting the
security officers. Once back on the streets, the two groups interestingly
proceeded to ran around the streets campaigning side by side with no
incident of altercation observed.

Generally on the I lrl'February 2015 was suppose to experience cessation of
all campaign activity but r.'ie had sporadic incifents of parry chan[s with
marked observation of MDP supporters raising a banner at lmbo market of
Horna Bay Town constituency clearly in breach of electoral laws.

V. PIIEPARATION OF POLLING AND BLBCTION DAY
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Considering the relatively large expanse coupled with demographic
disparities that characterize Homa Bay County, we set out to carry out
random visits in seven ol the eight constituencies. Our mode of operation
involved visits to randomly selected polling stations within each of the seven' constituencies naniely, Homa Bay Tofrn, Ndhiwa, Mbita,'Suba, Rangwe,
Kasipul and Karachuonyo. We set out to workout with a sample 20 voters in
each station rvhereupon we were to methodotogically observe the age,
gender, literacy and general awareness of the electoral processes as in
whether they did seek assistance at any stage ol the voting process. ht
addition, we evaluated the approxirnate time it took a voter to go through the
entire process noting all challenges encountered while taking due care to
avoid any interaction whatsoever lvith the voter. we were also not lost to the
lact that '"ve made traditional observations of the voter registers ballot
issuance sequences and the overall set up ofthe po ing station inctuding the
security arrangement eventually sampling on an actual opening, closing and
counting process sequences of two polling stations before converging at the
county tallying centre at the close of the exercise. Key amongst our
observation in our tlaverses through the constituencies is thus captioned
hereunder;

i. NdhirvaConstituency

We opened the exercise at Dunga Primary School polling station in Ndhiwa
Constituency centre code No 109 and constituency code no 250 with 300
registered voters.

The station opened at 6.15 o'clock in the moming which is l5 minutes lare
in the scheduled opening of polling stations. The presiding officer, a Mr.
Martin Omondi took the agents through step by step procedure before
officially declaring the station opened.

At the time of opening the station, two agents representing Mr. Moses
Otieno Kajwang and Eng. Philip Okoth Okundi witnessed the process and
appended their signatures to the presiding officer,s polling day schedule

1
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Voting generally went on smoothly at this station without any incident after

natural day light into sight.

Mbita Constituency

At 7 o'clock our team proceeded to Lambrve Primary School polling station

in Mbita Constituency Centre Code No I I I and Constituency Code 25 I with
591 registered voters. The Presiding Officer, Mr. Chrispine Ogutu gave us

information on serial numbers olballot box, ballot papers and 4 seals used in

sealing the ballot box before polling. The PO informed us further that the

station opened at 6.am without any delay. At the opening of the polling
station there were 4 agents representing ODM and MDP equally. During the

polling there were a lot of interruptions and the agents were very noisy by

engaging voters in loud disruptive talks.

The PO appeared to lose control of the polling station to the party agents and

Iooked helpless without stabilizing the scene by giving authoritative
direction to them and security officers to enforce order. The worst incident
occurred when a voter having cast his vote started talking loudly to someone

apparently known to hirn in the queue asking hirn to visit hirn once he has

voted lor a particular candidate he called by narne to the amusement of
voters queuing to cast their ballots . In another incident, a voter rvalked in

and after casting his vote said that he was an agent and without being asked

for documentation of proof, was allorved to sit in with other agents where he

started chatting with his colleagues without a bother. The station layout was

also very poor as the PO sat together with agents and observers on one side.

ln fact we had to raise this issue with the PO when the new agent did not

find a seat and had to sit on his seat canying his official polling day schedule

B

witnessing 5 seals used, properly marked ballot boxes and the ballot papers

for use on that particular election.

The presiding officer used 5 seals to seal all four comers of the ballot box

and the aperture and thereafter cut off the aperture seal to declare the

polling opened. This particular station had a very serious problem on

lighting as they used one lamp to mark the register and tear off the ballot
paper and use tlie same lamp at the'polling booth for tfie voters to mark '
their choices.



on his lap and also infonned him that the agent had to give him his

appointment lefter to prove his status as an agent. What's worse; a voter

voted and walked away without his finger marked in indetible mark as proof
of having voted. One voter was also tumed away when he could not be

identified in the handheld EVID, his name was also rnissing in the principal

manual register neither could he also be identified through text yet he

participated and voted in the last general election held on March 20 I 3 .

On the other hand, we did note that considerable number ol voters at this
particular station requested for assistance before they could vote. The

assisted voters lvere largely rvomen aged 35 years and above still denoting

the great gender disparity on the overall number of voters obserrred.

I11. Su ba Constituency

At 9 o'clock our team proceeded to Nyatoto Primary School polling station

in Suba Constituency Centre Code No 084 and Constituency Code No 252

with 449 registered voters. The Presiding Officer here Ms Caren Awuor
provided us with the list serial numbers of ballot box in use during polling,
ballot papers and 4 seals used in sealing the ballot box.

She informed us that the station officially opened at 6.am. At the time of
opening there was not a single political party or candidate agent present.

During our visit the station had four agents, 2 agents for MDP, I agent for
ODM and I fbr NAPK.

Voting generally proceeded here without any hitch till about 09.55Hrs when

a female voter flatly refused to have her finger marked using indelible ink
claiming no one had 'paid' her to come and vote but she had done so in her

own volition and therefore no one had purchased for her soap to wash the

same. The PO assisted by sorne of the agents implored upon her on that

being a legal necessity whereupon she later consented halting the voting
process considerably.

This polting station in Suba Constituency had the highest number of assisted

voters in all the constituencies we visited during polling numbering 1l out of
the sampled 20. By l0 o'clock 7 voters representing 1.88% had not been

identified by EVID, horvever they rvere allowed to vote because their names

were in principal manual register.

9



iv. Homa liay Town Constituency

Our next move saw us proceed to Ogande Primary School polling station in
Homa Bay Town Constituency Centre Code No. 049 Constituency Code No
249 with 494 registered voters. The Presiding Officer, Ms. Agnes Akinyi
took us through the serial numbers of ballot box in use, ballot papers and 4
seals in use. The station opened at 6. O'clock and the agents were.present

during sealing of the ballot box and opening of the station representing
ODM, MDP and Hillary Alila, an independent candidate

At the time ofour visit 3 voters cast their votes using the principal register as

they could not be identified by the EVID; however, the PO allowed thern to
vote because their names were in the manual register.

At this particular station, a voter actually sought assistance to vote and the

candidates were read out to her. She then expressed her dismay on not
having heard the name of in her current MP Hon Kaluma for who she

intended to vote accusing the election of being compromised. The P.O
explained to her that the by election was to replace the late Sen. Kajwang
and that her MP was still validly in office and there was no election for that
particular seat.

During the same time, another assisted voter also complained of being
misled by the parry agents and therefore marking a wrong choice for her

candidate. The ballot had to be marked spoilt and she was given another

ballot paper rvhich was then correctly marked lor her by the PO. During our
observation there were five assisted voters out of the sampled twenty and all
who happened to be female all aged above 35 years.

Ila n gvrlq Constituency

Our next stop saw our team visit Gul Kagembe Primary School Polling
Station in Rangwe constituency Centre Code No. 03 I Constituency Code
No. 248 with 318 registered voters. The PO, Ms. Milka Juma informed us

that she opened the station at 6.O'clock. At the time of opening there was

only one political party agent representing Mr. Fred Rabongo ofNAPK. She

gave us information on the serial numbers ballot box, ballot papers and of
the seals used in sealing the ballot box before opening the station. At 2

O'clock she had 6 cases of voters who could not be identified by EVID but

10
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their names were in the principal nranual register. They were however

allowed to vote on this basis, this statistic then represented 1.9% of the

registered voters in this centre.

At around 2.30 o'clock a female voter was tumed away because her name

was not in the voters register yet she is a registered voter. Upon further

scrutiny and probing by PO, it w.as established that she had a registered as a

voter in 2014 yet her name was not reflected in any ofthe registers.

During our observation, of all the 20 voters who cast their ballots l9 were

females and one male with four female voters assisted to mark their ballots.

By 2.45 o'clock 180 voters had cast their votes.

Kasipul Constituency

Our team proceeded to Ombek Primary School Polling Station Centre Code

No. 006 Constituency Code No. 249 with 642 registered voters. The

presiding officer took us through the serial numbers of the ballot box in use,

ballot papers and seals used in sealing the ballot box at the beginning of the

polling. She inlormed us that the polling station opened at 6.O'clock and at

the tirne of opening there were trvo political party agents representing ODM

and MDP. At Ombek primary school polling station, we experienced the

first incidence of hostility when the Depuly Presiding Officer, on being

consulted by the PO on our intent to carry out observations thereat, openly

showed agitation at us stating that our presence was 'TRICKY' and we

needed to show more documentation other than the IEBC provided badges

accrediting us. We exercised much restraint in a situation where the DPO

was now evidently pitting us against the equally curious party agents and it

was incumbent upon them to query intemally incase they doubted our

validity as accredited observers. At that point the agents representing the

various candidates also tumed hostile and it was the ',visdom of the PO that

prevailed when she explained to them our role before they calmed down and

we were let to proceed \\,ith our task.

This Polling Station registered remarkable awareness amongst the voters

with none of the 20 voters sample requesting any lorm of assistance.

Equalty, we noted almost 50-50 gender parity with ages similarly
encompassing all age groups.

11



During the time we were at this station,3 voters had not been identified by
EVID but were allowed to cast their ballots because their names were in the
manual principaI register.

vii. KirrachuonyoConstituencv

VINE-AFzuCA team closed the polling at Wikondiek Primary School
polling station in Karachuonyo constituency 'Centre Code Noj 075
Constituency Code No.247 with 425 registered voters.

The Presiding Officer gave us information on serial numbers of ballot box in
use, ballot papers and seals in use. 3 agents were present at the opening of
the polling station representing ODM, MDP and NVP. There were a rotal of
7 voters not being identified by EVID but they were allowed to vote because

their names were in the principal manual register. Another voter was tumed
away because she could not be identified by EVID and neither was her name
found in the principal register yet she had voted in the general election.

Voters not identified by EVID represented a total of 2.1lYo of the toral
voters registered in this centre.

Voting officially closed at 5. l0 o'clock in this polling station implying thar
they opened at 6.10 o'clock in the moming. In the period we were there, we
noted only four assisted voters. Here we were able to witness the closing
procedure where the PO closed the aperture and officially put a green IEBC
seal and we all took note of its serial number. He then invited the party
agents and gave them a blue seal which one of them used in sealing the
apertue.

The presiding officer then ordered a l0 minute break after which the polling
station was converted to a counting hall. Thereafter the presiding officer
sorted out with the counting clerks all the ballot papers according to
candidates' names and all were counted and reported accordingly.

After that the presiding officer confinned fi'om the EVID total number of
voters from machine and the ones from manual register and they all tallied
up to the same number before agreeing with all agents present and they
signed the results declaration form as a accurate and votes in that particular
polling station.

12
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The presiding officer then transmitted the signed results to the constituency,

county and national tallying centre.

VII. RESULTS PROCESS

We must commend the election officials for the open and transparent

manner in which vote counting, tallying and announcement of election

results was d6ne at polling centrei

In our case studies the PO first sat down all the parties and helped reached a

consensus on how the counting process would ensue. Of key concem was on

how a ballot would be declared rejected and rvhat would entail a valid voter

mark. They then confirmed the total votes cast frorn the electors roll both in

the EVID and Manual Register. Thereafter they counted all the votes cast

and they were accurate and added up to the confirmed number of votes

inside the ballot box before counting started, at all times, he counterchecked
with the agents ensuring there were no slip ups. Of particular interest at a
polling station like Wikondiek Primary School was the presence of a number

of locals who though were not allo,,ved entry into the now closed Counting
Hall , were allorved to glimpse the entire process through the unfinished
classroom r,vindows noting the overall transparency of the entire process.

When all the results had been tabulated, all the parties once more concurred
on the accuracy of the same after which the PO transmitted the confirmed
results via RTS after signing results declaration form by all parties

participating in the election present in the polling station. We were let as

observers to loudly read out the acknowledgment of receipt at the respective

IEBC servers.

VIII, FINAL RESULTS

Having finished out at our respective field stations, we converged at the

Agricultural Training Centre where we were then privileged to witness the

trickling in of and tallying of the results from respective polling stations.

Finally rvith the entire result in, the ODM candidate Moses Otieno Kajwang
was declared Senator Elect after leading in the final tabulation hereunder:

13
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Valid votes cast

Turnout

Dispu ted

Rejected

Moses Otieno Kajwang

Philip Okoth Okundi

Fred Rabongo

Bernard Owuor Otieno

Hillary Ochieng Alila

Medo Luke Calvins

Edwin Omondi Matete

lnnocent Otieno Masara

ODM

MDP

NAPK

NVP

Independent

Independent

Independent

Independent

160,610

49.190/"

20

942

127,370

27,67 t

2,829

1,333

525

305

302

275

79.30/o

17.2yo

1.8%

0.8%

0.3%

0.2%

0.2Yo

0.2%

IX. GENEIiALOI}SERVATIONS

r. OPENING OF POLLING STATIONS;
Other than Dunga Primary School Polling station in Ndhiwa where we
officially opened the station at 061 5 Hrs, all other polling stations where we
went to, and Presiding Officers asserted that they opened at 0600 FIrs. We can

deduce this to be economical with truth regarding the official opening of each
polling station by respective presiding officers

2, SECRECYOFVOTE;
In all the polling stations ',ve visited, the secrecy of the vote for assisted voters
was not guaranteed as in all cases we observed agents officially marking the
ballot papers for a voter which is not procedurally proper as this is solely the
responsibility of Presiding Offi cers.

14



3. VOTERSREGISTER;
The EVID voters legister could not identily solne voteN and this was an

average of 2% in all the constituencies we visited and chances were that the
percentage could have risen owing to the fact that this data had been captured
when most stations stitl had 3 or more hours to cast their ballots.
The machine also took long to identi$, voters with some people taking as tong
as thre6 minutes to be identified after several triils and use of many fingers and
this slowed down voting process. At Gul Kagembe Primary Schoot Polling
Station, a youthful voter who was registered last year could not vote because
her name had not been incorporated in any of the registers. Such events could
easily lead to voter disillusion ment.

4. ORGANIZATION AND ORDER IN POLLING STATIONS;
There was order in all polling stations except in t\.vo stations where we visited
that was in Lambwe Primary School in Mbita constituency and in Ombek
Primary School in Kasipul constiruency.

The disorder in Larnbwe Primary School polling station was occasioned by the
poor station layout and loud chit chat among election officials, agents and
voters to an extent that at some point a voter voted and walked out without
having the indelible ink marked on his finger only to be hailed back loudly as

he lvalked away across the school's playground. Equally another voter could
acnrally canvass for votes loLrdly on the queue without any form of reprimand
lrorn the PO

The disorder at Ombek Primary School polling station in Kasipul Constituency
was occasioned by our arrival at around 3 pm when the Deputy Presiding
Olficer disputed our accreditation and was joined by party agents in questioning
our status as observers to the extent of hotding up voting for about several
rninutes.

Though we commend the presiding officer's conduct in bringing the situation to
order by explaining the role of observers, the conduct of the deputy presiding
officer together with agents was hasty. Had ther.e been a long queue waiting to
vote, the deputy presiding officer's conduct joined by paffy agents could have
not only endangered our lives but lead to serious harm to our team.

T
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5. SBCUITI'IY AIUTANGB MDNTS.

This was provided largely by the Kenya police and augmented by the National
Youth Service.ln all the polling stations our team visited, the security officers
were very professional and exceptional in exercise of restraint and thus ensured
the good flow of the polling process without intimidating voters in any way. On
the contrary, whereas it was a great idea to deploy a great numbor of securify
officers in the county, we noted that they rvere largely visible within Homa Bay
Town where voters felt intimidated but none were seen patrofling the villages
during our traverses. The net good result though is that no serious security
breaches were experienced during the polling process.

6. ASSISTED VOTE Its.

The service accorded to assisted voters was very poor and wanting. In all the
stations our team visited, rvhat we found queer was that it was the political party
agents who were marking ballot contrary to regulations. It is our belief that the
ballot papers are election materials that should only be handled by election
officials and not any other person except the voter. IEBC should strictly ensure
that agents only witness the marking of ballot papers and not do so the same
themselves as that amounts to voting. Indeed in one polling station, a voter
bitterly complained after an agent marked for her wrong candidate choice which
she had given.

7. VOTET1 AWARIi NESS

one notable aspect in our mission was the widespread voter rnisinformation.
This was demonstrated by the relatively high number of voters who sought
assistance in spite of this being a single election. whereas the professionalism
of election officials was commendable, there rvas reciprocal failure on the
voter's end evidenced by some o[ the scenarios witnessed and illustrated in
parts of our report.

16



8. BALLOTBOXBS

of particular interest in our observations were the presences of an extra ballot
box in all the polling stations visited despite there being only one election. The
general explanation given was that these otd generation opaque black ba ot
boxes have since been phased out of use and were provided to electoral teams
to contain 'non-strategic' maJerial as a cost saving move.

This in our observation is a breach as it negates both nationally and
intemationally approved election standards of having one ba ot box for each
election. The explanation of storing non strategic election materials do not
really add up because balrot boxes are strictly meant for marked baltot papers
and thereflore votes and nothing else. In an election where other parties make
claims of vote rigging and you have two balrot boxes for one election then the
elections body must not on ly prove beyond reasonable doubt that the other
ballot box did not carry marked balot papers but must show the contents of
said ballot box. \

T

\l-
\,,t

Notice the e.rlrt bollot boxes issued ar rhe poirtt of issue and rater ar the
polling station
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X. RECOMMENDATIONS

In as much as we would commend IEBC for conducting such a successful poll and

rvidely observed to meet the intemational threshold for being free and fair, certain

aspects need be addressed to make future elections much better if not perfect.

As indicated in the above findings, IEBC must urgently come up with an

official policf that categorically 'states that ne'!v votErs registered after'a
general election are barred from participating in subsequent by-elections to

forestall new voter disillusionment. This means the cardinal problem of
registers still needs an urgent address.

While great strides have in made in the training of Election Officials
enhancing their professionalism, reciprocal measures ought to be carried out

on educating voters. IEBC should embark on serious voter education

exercises to enable voters fully acquaint themselves with the nerv devolution

structures and elective offices. It is quite remorseful if a voter goes into a

polling station not really knorving rvhy and for who they are voting in such a

highly publicized by-election. This was demonstrated by a voter who

insisted she had come to vote lor her cunent Member of Parliament in a

Senatorial election.

a

a

a

Similarly, we still note a greater gender disparity on the voter with majority
ol women actually turning out vote alongside fewer and older men. While

this statistic would not be largely scientific based on our random sample and

may vary frorn region to region, it certainly points to a problem that needs

the commissioning of a scientific survey results of which would inform how
voter education funds are channeled and to which particular groups of
people to enable inclusive future elections.

IEBC should equally develop a policy on assisted voters without taking

advantage of their ignorance ar-rd this policy must ensure that ballot paper is

not meant for an agent at any time but it is strictly their property under the

custody of only authorized election officer and not agents. It means agents

need to be educated on the perirneters of their roles and POs equally

instructed to strictly implement election rules.

18



On a similar perspective, incidents like the one witnessed at a poling Station
where a D.P.O showed hostility towards an observer team in a move could
have compromised the observer's safety. This should quickly be addressed
to avoid ugly incidents in highly volatile regions during future elections.
While observers are generally required to notily respective p.Os ol their
intended visit well in advance, this in our opinion negates the independent
observer purpose as POs who become aware of our coming, woutd easily
stage manage their polling stations to please the observer on their arrival
concealing any election malpractice thereat until the observer exits. While
on our side we also acknowledge that the risk o[ impersonation remains real,
this can be prevented by providing rhe election officials '"vith the full list of
accredited observers identities and details to avoid such altercations
disruptive to the electoral process.

t
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o As mentioned, the professionalisrn of Election Officials has great fully
improved apart from few cases witnessed. However with the same olficials
being hired on subsequent elections just as agents and other participants at
the same localities, a culture of lamiliarity is bound to hinder strict
implementation of rules as observed in one polling station where the pO

appeared to be friends with the agents and would often join them in chit chat
' as the polling lroceeded. Adequate rotational deplofment shoutd be '

considered to avoid such scenarios.



Agricultural Training Center
Deputy Presiding Officer
Electronic Voter Identification Device
Independent Electoral Boundaries Commission
Maendeleo Democratic Party
National Alliance Party of Kenya
National Vision Party
Orange Democratic Movement
Presiding Officer
Returning Officer
Results Transmission System

ATC
DPO
EVID
IEBC
MDP
NAPK
NVP
ODM
PO

RO
RTS

XI. LIS'T OF ABBREVIATIONS
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Photograph 3: 'I'he IEBC Vice-Chair Liltian Mahiri Zaia (Center) alongside fellow
commissioners addresses the Observers induction session in Homabay Town shortly
before the polls.

Photograph 4: Our first stop at Dunga Primary School Polling Station where we
observed the P.O go through the processes with party agents.

I
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Photograph 5: Ogande Primary School Polling Station where a voter is assisted by P.O

and her Deputy. Considerable number of women voters had to be assisted to
vote.

Photograph 6&7: Wikondiek Polling Station where we observed the vote counting
process begin and insert the P.O finally transmit of results via RTS without any hitch.
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THE ELECTIONS ACT,20II
(No. 21 of201l)

IN EXERCISE of the powers conferred by section 44(5) and section 109 of the
Elections Act, 2011, the Independent Electoral and Boundaries Commission makes the following
Regulations-

THE ELIICTIONS (TECHNOLOGY) REGULATTONS, 2016

Citation and

commencement

PAII,T I _ PI{ELIMINARY

1. These Regulations may be cited as the Elections (Technology) Regulations,
20t6.

2. In these Regulations, unless the context otherwise requires-

"audit" means an information technology audit, information systems audit,
or an examination of the internal controls within information technology
systems and infrastructure.

"biometric" means unique identifiers or attributes including fingerprints,
hand geometry, sarlobe geometry, retina and iris pattems, voice waves,
DNA, and signatures;

"Commission" means the Independent Electoral and Boundaries
Commission established under Article 88 of the Constitution;

"data" means information recorded in a format in which it can be processed

by equipment operating automatically in response to instructions given for
that purpose, and includes representations of facts, information and concepts
held in any removable storage medium, as defined in the Kenya Information
and Communications Act;

"election technology" means all electronic equipment or other hardware
including peripheral devices, operating systems, networking or other
communications capacity, or any other technological materials relating to
voter registration, identification of voters and results transmission."

"internal controls" means standard operating procedures, security measures,

lnterprelation.

Cap.4llA.
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i

I

\

Assesfmcnt

No. 13 of20l5

Deploymcnt.

Mainlcnance-

validation rules, best practices, and other procedures and policies put in
place by the Commission to support the use ofelection technology.

PAI{T II _ ACQUISITION AND DEPLOYMENT

3. (l)'The Commission sfiatl regularly conduii a requirements analysis to

determine the specific requirements to upgrade or supplement existing

election technology, or to acquire new election technology with the purpose

of enhancing the integrity, efliciency and transparency of the election

process.

(2) The requirements analysis may utilize questionnaires, interviews, and

cost-benefit analysis. Based on the requirements analysis, the Commission

will prepare a feasibitity report for any required upgrades or acquisitions.

4. (l) Based on the requirements analysis and feasibility report conducted under

sub regulation 3(l), the Commission shall develop specifications for the

procurement of new or updated election technology, in accordance with the

Public Procurement and Asset Disposal Act. 20 t 5 and its regulations.

(2) The specifications developed under sub-regulation (l) shall ensure that

the election technology is accessible and inclusive for all citizens, including

persons with disabilities and persons with special needs, to participate in the

election process.

5. Following the completion of the proculement process, the Commission shall

initiate the deployment and implementation of the election technology

according to the specifications and an approved deployment plan to be

developed by the Comrnission. The deployment plan may include installation
and configuration of the election technology, description of activities,

timelines and responsible persons.

6. l-he Comrnission shall carry out regular inspections and servicing of the

election technology, as well as establish a support and maintenance contract

with a service provider or providers to ensure the serviceability, reliability
and availability of the election technology.

7. The Commission shall cornply with the Public Procurement and Asset

Disposat Act, 2015 and its regulations during the disposal of election

technology assets.

4
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PART III -TESTING AND CERTIFICATION

8. The Commission shall carry out timely end-to-end testing

technology before deployment for the election process.

t
of electionTesting.

Transparency

Ce(it'ication

Regular Audit.

Body to Conduct Audit.

(2) The Commission may publish the information required under sub

regulation ( I )-
(a) on its oflicial website;

(b) through electronic and print media ofnational circulation;

(c) by posting the notice outside of the Commission's offtces; or

(d) through other easily accessible medium.

10. (l) After the conduct of the necessary testing, the Commission shall prepare

a certification repofi to detemrine that the election technology meets the user

requirements and specifications developed under regulation 4, and is
accessible.

(2) The Commission may request certification by a professional reputable

firm to certify that the election technology meets user requirements and

specifications developed under regulation 4.

PART IV - CONDUCT OF AN AUDIT

ll. The Commission shall conduct regular audits of the election technology, or

as may be required, to -
(a) guarantee data integrity;

(b)ensure that the technology functions effectively; and

(c)ensure that the intemal controls ofthe technology are in place.

12. ( 1 ) The Comrnission may conduct internal audits 01 may contract a

professional reputable firm to conduct an audit ofthe election technology.

(2) The Commission may conduct systems reviews to evaluate the

confidentiality, integrity and availability of the election technology by

assessing-

9. (l) The Commission shall issue a public notice specifying the date, time and

place of the testing and invite stakeholders to attend.
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(a) the security access to the system;

(b) the wtnerability of the system configurations;

(c) the accuracy and the completeness of the data; and

(d) any other mechanispns that may be dBtermined by the
Commission.

(3) Where the Commission decides to engage a professional reputable firm, it
shall present its audit findings to the commission, which will be incorporated
into a report as set out in regulation 13.

13. The Commission shall prepare and publish an audit report which sha[
include-

(a)

(b)

PART V _ INFORMATION SECUIIITY AND DATA STOITAGB

14. (l ) The Commission shall put in place mechanisms to
availability, accuracy, integrity, and confidentiality.

Audit lleport.

Information security

Data Storagc and Access

to Information.

No.3l of20l6

Request for Information

No.9 of20ll.

No. 3l of20l6

a statement on the principles set out in sub regulation 12 (2); and
recommendations to reduce or eliminate any risks that could affect
the functioning of the election technology.

ensure data

(2) For the purpose of sub r-egulation ( I ), the Commission will adopt
intrusion prevention and detection systems to mitigate vulnerabilities in the
election technology and breaches ofsecurity.

15. The commission shall store and classify data in accordance with the level of
accessibility in line with the principles set out in the Access to Information
Act,20l6.

16. A person.nay request information from the commission, in accordance with
section 27 of the Independent Elections and Boundaries Commission Act,
201 l.

PART VI - DATA RETENTION AND DISPOSAL

17' All electronic data relating to an election shall be retained in safe custody by
the cornmission for a period of three years after the results of the elections
have been declared, and shall then, unless the Comntission or the court
otherwise directs, be disposed ol in accordance with procedures prescribed

Data Rctenlion and

Archive-
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Accessibility and

Sccurity.

l

Disclosure ofexisting
agrecments,

Deliverv of senices

Telecommunication

network service
availability.

Appmpriate
in frastru ctu re.

by the Commission subject to the Public Archives and Documentation

Service Act, I 990 and the Kenya Information and Communications Act,
1998.

PART VII _ ACCESS TO SOFTWARE SOURCE CODES

18.(l) For proprietary software, the access to source codes shall be in
accordance with the Industrial Property Act, 2001 .

(2) For operi source codes, the Coinmission shall ensure'access to source code-

in accordance with procedures prescribed by the Commission.

PAITT VIII _ TELECOMMUNICATION NETWORK
19. ( I ) The Commission shall publish on its official website details of any

telecommunication network service providers to be used during an election.

(2) A telecommunication network service provider who intends to provide

services to the Commission pursuant to sub regulation (l) shall disclose to

the Commission any existing agreements with political parties, agents, or

candidates before engagement for telecommunication services in an election.

20. A telecommunication network service provider shall be under obligation to

provide and deliver services as may be requested by the Commission.

21. (l) The Commission shall identify and communicate in a timely manner to

all stakeholders the network service available at different polling stations.

(2) In areas where there is no telecommunication network, the Commission

shall inform the stakeholders, publish this information in a timely manner.

(3) In order to enhance network availability during the election period, the

Commission may engage the services of a consortium of all
telecommunication service providers.

22. The Commission, in collaboration with a seryice provider or providers, shall

put in place the appropriate telecommunication network infrastructure to

facilitate the use of election technology for voter validation and results

transmission.

7



Obligations for service
providers.

Op€rations continuity
plan and testing.

Data recovery

Suspcnsion and

termination and public
notice.

23. The telecommunication network service providers shall ensure the security,
traceability and availability of the network during the election period, or
during any other period as may be required by the Commission.

PART IX - DATA RECOVEITY AND OPERATIONS CONTINUITY
PLAN

24. (l) l'he Commission shall establish an operations continuity plan, detailing
both operational and technical processes, procedures and tools.

(2) The operations continuity plan established under sub regulation (l) will
provide mitigation and contingency measures for potential technology
failures, including power outages, extemal sources interlerence, or natural
disasters.

(3) The Commission shall test the operations continuity plan in a timely
manner to ensure that all operational procedures are working as intended.

25. The Conrmission shall -(a) maintain a data recovery site for all eiectoral information
systems;

(b) establish such data recovery processes as may be necessary to
ensure quick and efficient systems and data recovery in the event
of election technology malfunctions;

(c) maintain such physical documentation records to enable re-
construotion of the information in the event of data loss during
tlansmission;

(d) ensure that such other failover technologies or procedures are in
place to ensure operations continuity; and

(e) communicate failover technologies or procedures to
stakeholders

26. (l) The Commission may suspend or terminate election technology if the
reliability ofa system cannot be assured according to the requirements ofthe
Act and these Regulations.

(2) In case of suspension or termination of the technology, the Commission
shall imrnediately notify the public and stakeholders ofthe suspension and of
the measures put in place to l'estart the system, or o[ any failover

8



Notice by individuals.

System support and

maintenance agrccment

Capacity building.

Trainiag Curriculum and

Traincr

technologies or procedures to be used according to the operations continuity
plan.

(3) The Commission shall, by notice in the Gazette, or through elec[onic or
print media of national circulation, or any other easily accessible medium,
notify the public of the suspension or termination, or of failover technologies
or procedures to be used according to the operations continuity plan.

27. (l) $.ny person or servicg. provider who is or [ecomes aware of anyplection
technology vulnerability, failure, or challenge shall immediately notiry the
Commission.

(2) The information provided under sub-regulation (1) shall be addressed to
the Commission.

28. -l'he Commission shall ensure that adequate and continuous support
agreements with a service provider or providers are established for the
effective and sustainable use ofelection technology.

PART X _ CAPACITY BUILDING AND TRAINING
29. The Commission shall implement a continuous and comprehensive training

program on election technology for its stafl and conduct training for
stakeholders within sufficient time before Election Day.

30. (l) The trainings on election technology shall utilize a detailed and

comprehensive training curriculum approved by the Commission.

T (2) The Commission shall ensure that the curriculum referred to in sub-
legulation (l) includes both practical training as well as theoretical aspects

for a period prescribed by the Commission.

(3) Such technical training under sub regulation (2) shatl be conducted by-
(a) quatified personnel with adequate knowledge and experience on

the subject matter; and

(b) service providers and vendors ofsuch election technology.

9



Establishrncnt.

Conrpositioll

PART XI - THE ELECTIONS TECHNOLOGY ADVISORY
COMMITTEE

31. The Committee established under section 44 (8) of the Elections Act, 201I
shall be known as the Elections Technology Advisory Committee.

32. (1) The Committee will- advise the Commission on
implementation of election technology, which may include-

adoption - and

(a) the development of policies for the progressive use of election
technology in the electoral process;

(b) the participation of stakeholders in the implementation and
deployment of election technology;

(c) the development of an operations continuity plan, as set out in
regulation 24.

(2) The Committee shall-
(a) regularly engage with stakeholder.s in order to sensitize them on

the progress of adoption and use of election technology in the
electoral process, and

(b) receive regular updates on the status ofelection technology.

33. The C

e"+o

.p\' 1o

o lgltttse*tmtQe conrposed of-
({:l_!Sqttlh*"'(3 ) members of the Commission and designated staff;
(b) the Attorney General;
(c) the Principal Secretary, National Treasury;
(d) the Registrar of Political Parties;
(e) a representative of-

(i) Majority Party in the National Assembly,
(ii) Minority Party in the National Assembly,
(iii) the Comrnunication Authority of Kenya,
(iv) InformationCommunicationTechnologyAuthority,
(v) the National Council for Persons with Disabitities,
(vi) theTelecommunicationserviceprovidersassociation,

T
\9' .."(\

,\J (\
\J ,/

( u/c
(:7

q\
(Cr Srrt

,9)

't-

,ry) (vii) the National Regisrration Bureau,' iviii) the tnformation Systems Audit and Control Association-
Kenya Chapter,

(f) Such other persons as the Commission may in its discretion invite.
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Engagcment ofcxpens,

consultants.

Chairpcrson and

secretarial

Mcetings.

34. The Commission may engage the services of experts or consultants in

respect of any of the functions of the Committee.

35. The Commission shatl chair the Committee's meetings and provide

secretariat services.

36. (l) The Committee shalt hold meetings in such place, time, and manner as

the Commission may consider necessary for the discharge of its functions

- under these Regulations.

(2) Decisions and recommendations from the Comnrittee's meetings shall be

recorded and made public on the IEBC website.

37. The members of Committee shall subscribe to the Code of Conduct for staff

set out in the Independent Electoral and Boundaries Commission Act, 201 l,
with any necessary modifications.

PART XII _ MISCELLANEOUS PROVISIONS

38. Every public officer, public or private entity or political party has a duty-

(a) to co-operate with the Commission in its activities relating to

election technology, and

(b) not to hinder: the Commission in carrying out its functions.

39. A member of the Election Technology Advisory Committee established

under Part X shall safeguard information relating to the election technology

that comes into their possession and protect it from improper or inadvertent

disclosure.

40. Pursuant to section 4 (g) of Independent Electoral and Boundaries

Commission Act, 201 1, the Commission shall carry out voter education

related to election technology.

41. The Commission may issue procedures and guidelines for purposes of
implementing these Regulations.

Duty to coopcrate

Code ofConduct

No.9 of 201 l.

Non-disclosure
agreement.

Votcr education

No.9 of201 l.

Procedures and

guidelines.
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\

lhe Senate Staading Committee on Legal Affairs and Human fughts recommends the following
amendments to the draft Elections (Technology)Regulations, 2016-

CLAUSE 1

THAT Clause I of the draft Regulations be amended by inserting the words "and shall come into
force on such date as the Commission may, by notice in the Gazette, appoint,'at the end of the

;;\

clause.

CLAUSE 2

THAT clause 2 ofthe draft regulations be amended-

(a) in the definition of the word "audit" by deleting the word .,internal" appearing
immediately after the words "examination of the" and substituting therefor the word
,.al[,';

(b) by inserting the foliowing new definition immediately after the definition of the word
"Commission"-

"controls" means standard operating procedures, security measures, validation
rules, best practices, and other procedures and policies put in place by the
commission to guide and support use ofelection technology.

(c) by deleting the definition ofthe word "data" and substituting therefor the following new
definition-

"data" means attribute to an entity recorded in a format in which can be processed
to produce information by equipment in response to instructions given for that
purpose, and includes representation of facts in form of quantities, characters,
symbols and images, transmitted in the form of electrical signals and stored on
magnetic, optical or mechanical recording media or as defined in &e Kenya
Information and Communications Act;

(d) by deleting the definition ofthe word "election technology" and substituting therefor the
following new definition-

"election technology" refers to a system that includes biometric voter registration
system, biometric voter identification system, a system that enables the
nomination and registration of candidates and electronic result transmission
system;

PAI{T II

THAT Part II of the draft Regulations be amended in the heading by inserting the word
"STORAGE" immediately after the woTd "ACQUISITION".

CLAUSE 3

2

(e) by deleting the definition of the expression "intemal controls".



THAT clause 3 of the draft Regulations be amended by deleting sub-clause (2) and substituting
therefor the following new sub-clause-

(2) Based on the requirements analysis, the Commission shall prepare a solution design and

a feasibility report for any required upgrades or acquisitions.

CLAUSE 4

THAT Clause 4 of the draft Regulations be amended in sub-clause (l) by inserting the words
"solution design" immediately after the words "requirements analysis".

NEW CLAUSE

TFIAT the draft Regulations be amended by inserting the following new clause immediate.ly after
clause 5-

5A. The Commission shall acquire and maintain proper facilities for the storage

ofequipment.

CLAUSE 6

THAT the draft Regulations be amended by deleting clause 6 and substituting therefor the

following new clause-

Maintcoancc. 6, The Commission shall carry out regular inspections and

servicing of the election technology, as well as establish a support
and maintenance contract, with a Service Level Agreement, with a

service provider or providers to ensue the serviceability,
auditability, reliability and availability of the election technology.

CLAUSE 8

THAT the draft Regulations be amended by deleting clause 8 and substituting therefor the
following new clause -

Testing 8. The Commission shall -
(a) carry out timely testing of election technology before

deployment for the election process; and
(b) publish a detailed test plan at least sixty days before the

election.

CLAUSE 9

THAT clause 9 of the draft Regulations be amended by deleting sub-clause (2) and substituting
therefor the following new sub-clause-

(2) The Commission shall publish the information required under sub-regulation (l) -

l



(a) on its oflicial website;
(b) tkough etectronic and print media ofnational circulation; and
(c) by posting the notice outside of the Commission's offices.

CLATISE I()
THAT clause l0 of the draft Regulations be amended-

(a) in sub-clause (1) by deleting the word "certification" appearing immediately after the
words "shall prepare a"; and

(b) in sub-clause (2) by deleting the word "certification" appearing immediatety after the
word "request" and substituting therefor the word "assurance".

CLAUSE I1
THAT the draft Regulations be amended by deleting clause 11 and substituting therefor the
following new clause-

Regular audit 11. The Commission shall conduct bienniai audits of the election
technology, or as may be required, to -(a) guarantee process and data integrity;

(b) ensure that the technology functions effectively
as specified; and

(c) ensure that the intemal controls ofthe technology
are effective.

CI,AUSE I2
THAT the draft Regulations bc amended by deleting clause 12 and substituting therefor the
following new clause-

Body to
conduct
audit.

12. (l) The Commission shall conduct internal audits ofthe election
technology.

(2) The Commission shall, from time to time, contract a
profession reputable firm, recognized in the field of information
systems, to conduct an external audit ofthe election technology.

(3) The Commission shall develop and maintain a risk
management framework.

(4) The Commission shall conduct systems reviews to evaluate
the confidentiality, integrity and availability of the election technology
by assessing-

(a) the security access to the system;
(b) the urlnerability of the system Ilom the logs;
(c) the accuracy and the completeness ofthe data; and
(d) any other mechanisms that may be determined by

the Commission.
(4) Where the Commission decides to engage a professional

reputable firm, the firm shall present its audit finding to the
Commission, which will be incorporated into a report as set out in

T
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regulation I 3

CLAU SE 14
THAT clause 14 of the draft Regulations be amended by deleting sub-clause 2 and substituting
therefor the following new sub-clause-

(2) All data collected by the Commission shall be under custody of the Commission

CLAUSE 16
THAT the draft Regulations be amended by deleting clause 16 and substituting therefor the
following new clause-

Rcqucst for
information.
No. 9 of
201l.
No. 3l of
2016.

16. (l)A person may request for information from the
Commission, in accordance with Access to Information Act and
section 27 of the Independent Electoral and Boundaries
Commission Act, 201l.

17. (l)All electronic data relating to an election shall be retained in
safe custody by the Commission for a period of three years after the

results of the elections have been declared, and shall then, unless the
Commission or a court othenvise directs, be archived, in accordance with
procedures prescribed by the Commission subject to the Public Archives
aad Documentation Service Act, and the Kenya Inf,ormation and
Communications Act.

(2) All assets shall be disposed of in accordance with the procedures

set out under the Public Procurement and Asset Disposal Act.
(3) The Commission shall ensure that all the data in all the

equipment is erased before disposal under sub-regulation (2).

(2) All the Commission's data including election technology
data shall be stored in Kenya.

PART VI
THAT PART VI of the draft Regulations be amended in the title by inserting the words "AND
ASSET" immediately after the word "DATA".

CLAUSE I7
THAT the draft Regulations be amended by deleting clause 17 and substituting therefor the
following new clause-

Data
rctcntion
and
archivc.

Cap. 19.

C8p.4l lA.

No.33 of
2015

CLAUSE 18
THAT clause 18 of the draft Regulations be amended in sub-clause (1) by inserting the words
"and section 44(3) of the Elections Act, 2011" immediately after the words "lndustrial Property
Act,2001".

5



CLAItSIi 24
THAT the draft Regulations be amended by deleting clause 24 and substituting therefor the
following new clause-

Operations
continuiry
plan and
testing

24.( I ) The Commission shall establish an operations continuity plan
as per the risk management framework.

(2) The operations continuity plan established under sub-
regulation (1) shall provide mitigation and contingency measures,
including preparedness, prevention, response and recovery measures,
for potential technology failures.

(3) The Commission shall test the operations continuity plan
from time to time to ensure that all operational procedures are working
as intended.

THAT the draft Regulations be amended by deleting clause 25 and substituting therefor the
following new clause-

Data
recovery

25. (1) The Commission shall -
(a) maintain a confidential, secured and protected offsite data

recovery site, for all electoral information systems;
(b) establish such data recovery processes as may be necessary

to ensure quick and efficient systems and data recovery in
the event of election technology malfunctions;

(c) maintain such physical documentation records to enable re-
construction of the information in the event of data loss
during transmission or disaster;

(d) ensure that such other failover technologies or procedures
are in place to ensure operations continuity; and

(e) communicate failover technologies or procedures to

6

CLAUSE 19
THAT the draft Regulations be amended by deleting clause 19 and substituting therefor the
following new clause-

Disclosure 19.(l) The Commission shall publish, on its offrcial website, detailsot exrstrn9
;;;;;,.' of any telecommunication network service providers to be used during

an election.
(2) A telecommunication network service provider or a member

of a consortium who intends to provide services to the Commission
pursuant to sub-regulation (l) shall disclose to the Commission any
existing agreements with political parties, agents, or candidates before
engagement for telecommunication services in an election.

(3) A telecommunication network service provider or a member
of a consortium of such service provider sha.ll ensure that they hold a
valid licence form the Communication Authority of Kenya

CLAUSE 25



T

stakeholders.

(2) Any person who, without the approval ofthe Commission, discloses

the off-site location of the data recovery site commits an offence and is

liable, upon conviction, 1o a fine of two million shillings or an

imprisonment term of five years or to both.

CLAUSE 27
THAT clause 27 of the draft Regulations be amended by inserting the following new sub-clause

immediately after sub-clause 2-

(3) The Commission shall share such information related to cyber security incidence with
the Communications Authority of Kenya.

CLAUSE 28
THAT clause 28 of the draft Regulations be amended by inserting the words "serv ice level"

immediately after the word "continuous"

CLAUSE 29
TIIAT clause 29 of the draft Regulations be amended by deleting the word "sufficient"

appearing immediately after the words "stakeholders within" and substituting therefor the word

"adequate".

CLAUSE 32
TIIAT clause 32 of the draft Regulations be amended by deleting the word "wil[" and

substituting therefor the words "shall oversee".

CLAUSE 33

TTIAT the draft Regulations be amended by deleting clause 33 and substituting therefor the

following new clause-

Composition 33. The Committee shall be composed of-
(a) at least three Members of the Commission and designated

staff;
(b) the Attorney General;
(c) the Principal Secretary, National Treasury;
(d) the Principal Secretary in the ministry responsible for

matters relating to technologY;
(e) the Registrar ofPolitical Parties;
(f) a representative ofthe -

(i) Majority Party in the Senate;
(ii) Minority PartY in the Senate;
(iii) Majority Party in the National Assembly;
(iv) Minority Party in the National Assembly;
(v) Political Parties Liaison Committee;

1
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(vi) CommunicationsAuthority;
(g) three persons nominated by the Association of

Information Technology Professionals and Service
Providers; and

(h) such other persons as the Cornmission may, in its
discretion, invite.

CLAUSI] 4I
TFIAT clause 4l of the draft Regulations be amended by deleting the expression "part x"
appearing immediately after the words "established under" and substituting therefor the
expression "Part IX".

DA]'ED THIS ......... DAY OF DECEMBER 20I6

SEN. AMOSWAKO,EGH,
CHAIRPERSON,

SENATE STANDING COMMITTEE ON LEGAL AFFAIRS AND HUMAN RIGHTS.

T
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Mkenya Dairna "Views on contested changes to poll
lawstt

1. Kenya needs a truly independent IEBC

2. Kenya also needs politicalconsensus on the credibility, impartiality and effectiveness of the

elections process.

3. We as M kenya Daima also stand for free fair and credible elections. All Kenyans want a non-

violent stand and an encouragement for open dialogue and discussions without any

intimidation of any sort within prescribed institutional framework

l.Constilution - anchor everything in line with Article 81 (e) (i to v)

8 L '[he electoral system shall comply with the .follou'ing principles-
Qt)' freedon of citiiens to exercise their political rights under Arlicle

.,B;
(d) universal suffrage based on the aspiration for.fair represcntation

ctnd equalitY ofvote; and
(e) lree and fair elections, which are-

(i) bY secret ballot;
,:::::;J::; viotence' intimidotion' imp roper inftuence or

' ;l,i:: : :;::: ̂i: : :,i 
n d e p e n d e n'c b o d v ;

(v) odministered in on impartial, neutral, efficient' accurote

a nd accountable manner.

2. We alt agrce that the ideal scenario today is a full proof electronic voter identification and

tr.ansmissioir system. But in the unlikely event of failure of such an agleed system, we urge

Par.liamcnt to provide for alternative pre-agreed workable and acceptable process lor the

IEBC to follow. This process should Clearly stipulate when a switch ought to be made, by

whonr, ancl the steps to follow. We wish to impress upon all political parties to uudelstand

that it is ir.r thcir interest to come up with an alternative plan to ensure that all Kenyans right

ro vote and right to have their vote count is attained as per the constitution'

3.Parliarnent should constinrte a team that periodically sits together to look at unfolding

situations and manage any amendments to the rules that could jeopafdize the election process

especially during ar: election year.

Vr"lrc (vrao -O \<,^N
N^pr tlA D'flmA



COUNCIL OF GOVERNORS

MEMORANDUM TO THE SENATE STANDING COMMITTEE ON LE6AL AFFAIRS AND HUMAN RIGHTS ON THE

ELECTION LAW5 (AMENDMENT) (NO. ]) BILL

FROM

THE COUNCIL OF GOVERNORS

3*o JANUARY zorT
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should primarily be an electronic

alternative.

The procedure for amending the

legislation to introduce an

aspect that was not part of the

'political settlement' is not

legitimate and should follow the

same (consultative) procedure

in view of sensitivity of the

subject matter.

The amendment should either

concern- only- the voter

identif ication process or the

marginal note should be

a

a

negotiated

settlement

that resulted

into

amendments

of September

zo16 (No. 36 of

2o16) the law

provided for a

mandatory

electronic

voting system

through three

sets of

technology (a)

BVR (b) EVrD

and (.)

Transmission

System.

mecha n is m.' that technology cannot

fa il u n less it is

preconditioned to fail

or it is recklessly used.

The procedure for

creating this

ame ndm ent

disregarded the political

settlement that

informed the

introduction of section

44 on the use of

electronic systems.

The marginal note of

the proposed section

44 (A) makes reference

to voter identif ication

a
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Presently, there is no

framework in the

legislation indicating

the circumstances when

the complimentary

mechanism will be

resorted to and at the

instance of whose

decision.

a Amendment of the parent act

should clearly stipulate the

circumstances under which the

complementary system should

be resorted to, at whose

instance or authorisations and

by who and how it feeds into

the other main (electronic)

systems.

Table z: Other aspects of the proposed amendments

Clause Previous section

and position

being changed.

New

introduced

position Concerns of CoC Recomm en d ation s

4 Section 6 that
required the
Commission to
open the
register of

The clause deletes

'polling station' and

'Biometric data'. lt
also limits the period

for inspection of the

CoC is concerned that this
amendment does not assure the
integrity of the register by

depriving members of the public

an opportunity to verify their data

The register should be opened
at the polling stations to give

voters an opportunity to inspect

it and more importantly confirm
their eligibility to vote on the

Page 7 of 11



voters at the
polling station

for verification

of biometric

data,

register to 3o days

and gives the

Commission fu rth er

powers to make a

determination on the

tim elines.

(hence eligibility to vote) and by

limiting the time within which

within which members of the

public can access and inspect the

register.

basis of biometric date provided

during registration.

5 Section 6 A

allowed for
verif ication of

biometric data

9o days before

the elections

period.

The new amendment

reduces the period to
sixty days.

lf through the inspection

members of the public see an

issue that needs to be addressed,

it is safer addressed way before

the elections.6o days means that
if the inspection reveals serious

anomalies, there will either be

administrative chaos or the errors

will be susceptible to being

ignored.

Ninety days period should be

rein stated.

12 Political parties

were required to
conduct th eir

nominations.

Section )'t (z) (F)

proposes to allow the

Commission to
conduct and

supervise

nominations of a

political party.

CoC is concerned that this

provision is u ncon stitutiona I

because under the Constitution,

the responsibility of nominating

all candidates is vested in the
political party. Furthermore, the

responsibility of resolving

disputes is vested in the

This provision should

deleted.

be

Page 8 of 11
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their right to make political choices. The constitution requires that elections should be free and fair and consensus
over the framework of elections by relevant political players is critical if this constitutional ideal is to be reatized. More
importantly the process of public participation, at whose behest CoC, submits this memorandum should inform the
resultant Iegislation and should not just be shoved away to pave way for bare partisan majorities on the basis of
'tyranny of numbers.'
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THE ELECTION LAws (AMENDMENT) (No.3)
BILL,2O15

A Bitt for.

AN ACT of Parliament to give effect to Article 99 (1) (b)
of the Constitution, to amend the Electious Act,
2011 and the Independent Electoral and
Bouudaries Corumissiorr Act,201l; to provide for.
electoral processes and for connected purposes I

ENACTED by the Parliament of Kenya, as follows-
l. This Act rnay be cited as the Election Laws

(Amendnrent) (No. 3) Act, 20l 5.

2. Section 2 ofthe Elections Act, 201 I is amended by
deleting the words "or a referendum,, appearing in thl
definition of "returning officer.',

3. Secrion 5 ofthe Elections Act,20ll is amended in
subsection (l) by-

(i) deleting the pr.oviso to paragraph (a);
(ii) inserting the following new paragraph

irnrnediately aftet. par agraph (b)-

"(ba) in the case of a referendurn, between
the date of the publication and the date of
the referendurn";

(iii) deleting paragraph (c)

4. Sectio[ 6 ofthe Elecrions Act,20l I is amended-
(a) by deleting subsection (2) and replacing with the

following-
(2) The Commission shall, within ninety

days from the date of the notice for a general
election, open the Register of Voters for.
inspection fol a period of at least thirty days or
such period as the Commission rrray consider

Sho.l lrtl.

24 ot20lt

24 ot70ll

secrion 6 ofNo
24 of20ll.

2530 The Election Lates (Amcndrncnt) (No.3) Bill, 2015



The Election Laws (Antendntent) (No.3) 0ill, 2015 2i3l

necessary.

(b) in subsection (3) by deleting the word "fourteen"
appealing imnrediately affer the word "least" al)d
substituting therefor the word 'lhirty".

5. Section 6A of the Elections
Act, 2011 is amended in subsection (l) by deleting the
word "ninety" and substituting therefor the word "sixty."

6. Section l3 ofthe Elections Act,20t I is amended-
(a) in subsection (l) by deleting the word "sixty"

aftel the words "at least" aud substituting therefor
the word "ninety ";

(b) by insefting the following new subsection
immediately after subsection (2)--

(2A) A political party shall hear and
determine all intra party disputes arising from
political party nominations rvithin thirty days.

(c) in subsection (3) by deleting the words "forty-
five" after the words "at least" and substituting
therefor the words "fifty-five."

7. Section l6 ofthe Elections Act,20l I is amended by
inserting the followiug new subsection immediately afler
subsection (3 !-

(3A) For purposes of subsection (l), a

vacancy in the office of a Mernber of Parliarnent
shall be deemed to occur on the date of issuance
of a notice to the Commission which shall not be
later than twenty-one days from the date of the
actual occunence ofthe vacancy.

8. Sectiol) 22 ofthe Elections Act, 201I is amended-
(a) in subsection (l) by deleting paragraph (b) and

substituting therefor the following new
paragraph-
(b) holds-

(i) in the case ofa Melllber ofParlianrent,
a degree from a university recognized
in Kenya; or

(ii) in the case of member of a county
assenrbly, a degree from a university

scction 6A of
No.24 of20l l.

scction l3 ofNo
24 of70tl

scc(ion l6 ofNo
24 ot 7Ot I

24 ofTAlt

t
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recognized in Kenya.

(b) by inserting the folowing new subsections
immediately after subsection (tf

(lA) Norwithstanding subsection (l), this
section shall come into force and shail'apply
to qualifications for candidates in the general
elections to be held after the 2017 general
elections.

(1!) The provisions of this section apply to
qualifications to nomination for a paity 

-list

member under section 34.

9. Section 27 of the Elections Act,20l I is amended_
(a) in subsection (l) by deleting the words ..rhree

months" and substituting therefor the words ,,six
months";

(b) in subsection (2) by delering the subsection and
substituting therefor the following-

(2) An amendment to the nomination rules
shall only be effective ninety days after
submission of the amendmints to the
Commission.

(c) by inserting the following new subsections
immediately after subsection (2F

(2A) Upon receipt of the nomination rules
froni a. political party under subsection (l), the
Commission shall, within fourteen days,'review
the rules to ensure compliance 

'with 
the

prescribed regulations and-
(a) issue the political party with a certificate of

compliance; or

(b) requir.e the political pary to amend the rules
to ensure such compliance within fourteen
days.

^ (2B) For purposes of subsection (2A), the
Cornmission shall, by notice in the Gazette, issue
Regulations prescribing guidelines to be
complied with and the process by which political
parties nominate candidates for nomination in

s.crion 27 ofNo
24 ol20ll

T
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accordance with Article 88 (4) (d) of the
Constitution failing whiclt the rules shall become
void.

10. The Elections Act,201l is amended by deleting
section 28 and substituting therefor the following section-

Subnlislion of
prrty
m.flb.rshrp
lisrs

slcrion 28 ofNo
24 of 201 I

sccrion l0 ofNo
24 of 201 I

s.clion ll ofNo
24 of20l I

28. (l) A political party that nominates a
person for an election under this Act shall
submit to the Commission a membership list
ofthe party-

(a) in the case of a general election, at
least one hundred and twenty days
before the date ofthe election; and

(b) in the case of a by-election, forty-
five days before the date of the by-
election.

(2) The Conrmission shall publicize the
membership lists as received frorr political
parties.

11. Section 30 of the Elections Act, 20ll is atnended
by inserting the following new subsection immediately
after subsection (3)-

(3A) A registered referendum commiftee may appoint
one agent at each polling station.

12. Section 31 ofthe Elections Act, 201I is atnended

by inserting the following new subsections immediately
after subsection (2D)-

(2F) Where the Commissiou receives multiple
requests under subsection (2), the Commission shall
conducl and supervise the nomination of candidates
for presidential, parliamentary or county elections
for all the requesting political parties-

(a) on the same day;

(b) in the same polling centres; and

(c) in different polling streams for each
participating political partY."
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(2E) Parliament shall appropriate monies for the
effective implementation of this section.

13. Section 32
amended-

15. Section 34
amended-

(a) by inserting a new subsection immediatelv after
subsection (l ) -

(l A) Where there is a vacancy in tlte offlce
of the Governor, an independint candidate
shall submit to the Commission, the symbol
that the person intends to use during an election
at least seven days before nomination.

(b) in 
. 
subsection (2) by deleting the words

"subsectior (l),, appearing immediately after the
word "under,' and substituting therefor the words
"this section.,,

14. Section 33 of the Elections
Act, 201I is amended in in subsection 0) bv inserfine th;words "and symbol" immediately aftei tf,. Gra,
"submitted to the Commission the name,, upp"u.inj in
paragraph (c).

of the Elections Act, 20ll is
s.ction 32 ofNo.
24 of 2Ol l.

section ll of
No. 24 of20tl

I

of the Elections Act, 201 I is
24 of2all.

(a) by inserting the following new subsection
irnnrediately afler subsection @f

(4A) In the case of a person norninated
pursuant to Arricle 177(l) (c) of the
Consritution, the party tist shai include a
certification in the manner prescribed by the
Commission.

(b) by inserting the following new subsections
immediately after subsectionl6f

(6A') Upon receipt of the party list from apolitical party under subsection (t), the
Comrnission shall review the list to ensure
compliance with the prescribed regulations
and-

(a) issue the political party with a
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certificate of comPliance; or

(b) require the political party to amend the

party list to ensure such comPliance
iailing which the Commission shall
reject the list.

(68) For Purposes of subsection (6A)' the

Commission may, by notice in the gazette, issue

regulations prescribing guidelines to be

complied with in preparation of party lists'

(c) by deleting subsection (9) and substituting
thetefore the [ollowing-

(9) The party list shall not contain a name of a

candidate notninated for an election.

l6.The Elections Acl, 20ll is amended by inserting

the following new section immediately after section 38-
Numbcr of votcrs p.r
pollang stalion.

38A. For the Purposes of
nrovidins efficient and effective
ionduct 

"of 
elections, the number of

voters per polling station shall not

exceed seven hundred.

17. Section 43 ofthe Elections Act' 2011 is ametrded

by inserting the following new subsection imrnediately
after subsection (5)-

(5A) A public officer who intends to

contest in a by-election under this Act shall

resign from public ofhce within seven days

ofthe declaration ofa vacancY.

18. Section 44 of the Elections Act,
201 1 is amended-

s..rron l8A of
No 24 of20l L

scclion 43 ofNo.
74 of 20ll-

Amcndmcnt of
scction 4l ofNo
24 of 2011.

Amcndmcnl of
scction 44 ofNo
24 of20ll.

(a) in subsection (4) by deleting tlie
wolds "eight nronths" appearing
paragraph (a) aud substituting
iherefor the words "one hLtndred

and twenty daYs"; and

in subsection (7) bY deteting the
words "eight months" aPPearing
paragraph (b) and substituting
iherefor the words "one hundred

(b)
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VJ\
A-rn€ndmcnr ofNo 24

of20ll.

and twenty days',.

19. The Elections Act, 2011 is
amended by inserting the following new
sectior.r immediately after section 44-
Compt.mcntary 44A. Notwithstanding
mcchanism for the provisions of section 39
idcnrificarion of and section 44, thevotcrs. Commission shall put in

place a complementary
mechanism for identifi cation
of voters and transmission
of election results that is
simple, accurate, verifiable,
secure, accountable and
transparent to ensure that tlre
Commission complies with
the provisions of Article 3g
of the Constitution.

. 20, Section 46 of the Elections Act, Z0Il is amended
in subsectron 13) by inserting the words ..or thu;t;;t;;;
rmmedtately after the word .,signature";

21. Section 50 of the Elections Act, 201 I is amended
in-subsection (2) (b) by deleting the *ordr.,*.*.r, to i1.,.
rererendum question" and substituting therefor the words
"answer or answers to the referJndum ;;t.,r-';;questions."

22. Section 54 of the Elections Act, 2OLl is amendedby deleting the words ,,255 and 256,, ,;;;;i;;
immediately aftcr rhe word ,.Article,, ."d .r-b'ii,;i;;
therefor the words ,.255, 256 and 257,,.

. 23. Section 56 of the Elections Act, 201I is amended
by deleting the word ,.and,' appearing i.*.ai"t.fy ,fi", ii J
word "shillings" and substituting therefor the wor.i..or,,.

. 24. Section 74 of the Elections Act, 201 I is amended
in subsection (2) by deletiug the word .,seven,, aooearins
lmmediately affer the word ,,within" ana subsiitutinfi
therefor the word "teu',.

24 of2Al I

sccton 50 ofNo
24 of20ll

scclion 54 ofNo
24 of20ll

section i6 ofNo.
24 ot20l1

slcrion 74 ofNo
2.1 of 201 I

25. Section 86 of
amended-

the Elections Act, 201 I is

(a) in subsection (l) by deleting the words ..which

s.crion 86 ofNo
24 ot 201l.
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shall then" appearing immediately after the word
"Commissioner" and substituting therefor th€
word "and"; and

@) by deleting subsection (2).

26. Section 9l of the Elections Act,20l lis amended-

(a) in subsection (l) (a) by the deleting the word
"gazetted " appearing immediately after the
words "results if'and substituting therefor the
word "declared";

(b) in subsection (2) by-
(i) deleting the words 'the votes of a majority

of the persons entitled to vote in the
referendum" appearing immediately after
the words "supported by" in paragraph (a)
and substituting therefor the words "a simple
majority of the citizens voting in the
referendum".

(ii) deleting the words "the votes of a majority
of the persons entitled to vote in such
referendum" appearing immediately after
the words "Commission that" in paragraph
(b) and substituting therefor the words "a
sirnple rnajority of the citizens voting in
such referendum".

27. The Second Schedule to the Elections Act, 201 I is
amended by deleting paragraph l8 and substituting therefor
the following paragraph-

" l 8. This Code shall apply-

(a) in the case of a general election, from the date of
publication of a notice of election until the
swearing in of nervly elected candidates; and

(b) in the case of a by-elections, frorn the date of
declaration of a vacancy until the swearing in of
elected candidates."

28. Ttre Third Schedule to the Elections Act, 201 I is
amended by inserting the wods "Commissioner for

s.clion 9l ofNo
24 oa2Oll

Sccond Sched'rl.
to No ?4 of20l l.

Ihird Schcdule ro
No. 24 of20ll
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Oaths/Magistmtes" immediately before the words
"Member/Secrctary/Returning officer',.

29. Section 3 of the Independent Electoral and
Boundaries Commission Act, 201 l, is amended by deleting
paragraph (e).

30. Section 24 of the Independent Electoral and
Boundaries Commission Act, 201 I ls amended by deleting
subsection (3) and substituring therefor the iollowini
subsection-

(3) The Cornmission shall publish and publicize the
annual repotl.

31. The Independent Electoral and Boundaries
Commission Act, 201 I is amended by deleting section 35.

^ 32. .The Independent Electoral and Boundaries
uomrnlsslon Act, 201 I is amended by deleting section 36
and substituting therefor the following new s""ion_

.lccromlboundari.s.

of20ll.

secdon 24 ofNo
9 of20l I

s.crion 3i ofNo.
9 ot2Ol I

s.ction 16 ofNo
9 of20l I

t

36. (l) The Comrnission shall
discharge its mandate of the
delimitation of boundaries of
conslituencies and wards in accordance
with the Constitution, this Act and any
other law.

(2) Subject to the Constitution,
matters to be addressed in the
delimitalion of electoral boundaries
aIe-

(a) review of the names and
boLrndaries of constituencies;

(b) review of the number, names
ald boundaries of wards;

(c) re-distribution of wards
affected by any changes in the
boundaries of constituencies;
and

(d) ensuring that the number of
inhabitants in each
constituency and ward is as
nearly as possible, equal to
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the population quota as

provided for by Article 89(5)
of the Constitution and that
such a process-

(i) allows for variation of
margin of not more tlran
the limits provided under
Article 89 (6) of the
Constitution in relation
to cities, sparsely
populated areas and
other areas;

(ii) takes into account the
provisions of Article 89
(7) (b) of the
Constitution that
provides for the
progressive realization
of the requirelnent that
the number of
inhabitants in each
constituency and ward to
be as nearly as possible,
equal to the population
quota for the purposes of
the each reviewl

(iii) is subject [o the use of
enumelated national
census figures.

(3) The Commission shall prepare and
publish a plelirninary r'epolt outlining-

(a) the proposed delimitation of
boundaries for constituenc ies

and wards; and

(b) the specific geographical; and

(c) demographical details relating
to such delimitatiou.

(4) The Commission shall ensure
that the preliminary report is made
available to the public for a period of
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thirty days and invite representatjons
troln the public on the proposals
contained in the report during that
period.

(5) Upon the expiry of the period
provided in subparagraph (a), rtre
Comm lsslon shall, within fourleen
days, review the proposed delimitation
of boundalies considering the views
received and subnrit the revised
preliurinary report to the parliarnentary
Committee.

(6) The Parliantentary Comlllinee
shall, within fourteen days of receipt of
the revised prelirninary report, tabl; the
report in the National Assemblv
together with its recommendations.

(7) The National Assembly shall,
within .fourteen days of the tabling oi
the revised preliminary r.po.t, consid.r
thc report and lorward its
recornrnendations to the Cornrn ission.

(8) Within fourreen days of lhe
expiry of the period provijed lor in
subparaglaph (7), the Cornrnissiou shall
upon receipt and considerations of the
National Assertt bly aud represerrlations
liorn th.e public. prepare the final repoll
for pLrblication ii the Gqzette.

(9) Where the National Assernbly
fails to make recommendations within
lhe period specified irr subparagraph
(7), the Commission shall publish its
repolt in accordatrce with subpalagraph
(8)

(10) A person who, being
responsible for the publication in the
Gaze e of the final leport sublllitted
under this paragraph fails to publish the
repolt within the time required by the
Commission after the reporl has been
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submitted to that person, commits an

offence and is liable to imprisonment
for a term of one Year.

(t l) Notwithstanding anY other
written law, where the final report is not
published in accordance with the

provisions of subparagraph (9) the-

bommission shall, within seven days of
the submission of the said report, cause

the report to be published in at least two
dailies of national circulation and such
publication shall have effect as if it
were done in the Gazette.

33, The Second Schedule to the Independent Electoral

and Boundaries Cotnmission Act, 2011 is anrended by

deleting paragraph 9 (3).

34. The Elections Campaign Financing Act, 201 3 is

amended by inserting the following new section

immediately after section 1-

Suspcnsion of
opcration of

Sccond Sch.dulc
to No 9 of20l l.

Amcndmcnl of
No 4? of20l3.

Amcndmcnt of
scction 6 oaNo
42 of 20li.

1A. The operation of this

Act is suspended and the Act
shall come into force

immediatelY after the getreral

elections to be held in the

yeat Z0l7 .

35. Section 6 of the Elections Campaign

Financing Act, 2013 is amended in subsection (5) by

deleting ihe word "eighr" appearing in paragraph (a) and

substituting therefor the word "two."

The Election Lavs (Anendmeat) (No.3) Bill' 2015
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I cer ry that this printed impression is a true copy ofthe Bill passed bythe National Assembly on the 22"d December, j0l 
6.

Endorsed for presentation to the Senate in accordance with theprovisions of Standing Order 142 of the National assemUty io"a.g
Orders.
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Speaker of the National Assembly
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PARLIAMENT OF'KENYA

.I'HE 
SENATE

BIUBF ON THE ELECT ION LAWS (AMENDMENI) (NO.3) BILL.2016

The Election Laws (Amendmentx No. 3) Bill,20l6, was passed by the National Assembly, with
amendments, on 22no December,20l6 and thereafter transmitted to the Senate for consideration.

The Bill proposes various amendments to the Elections Act, 201I the Independent Electoral and
Boundaries Bill,20l1 and the Elections Campaign Financing Act,2013.

Clause 3 of the Bill proposes to amend parts of section 5 of the Elections Act which relate to
instances when the continuous registration of voters may be temporarily halted. In this legald, the
Bill proposes an additional instance when the registration of voters may be terminated, namely,
during a referendum, between the date ofthe publication and the date of the referendum.

Insnection of rc regisler of voters

Clause 4 ofthe Bill seeks to amend section 6 of the Elections Act by-

(a) deletilg subsection (2) which currently requires the Commission to maintain a public web
portal for inspection of the register by members ofthe pubtic; and

(b) providing that the Commission must open the register for inspection within ninety days
from the date of the notice for a general election for a period of thirty days or such other
period as the Comrnission nray consider appropriate.

Verilication of biontelric dala

Clause 5 of the Bill seeks to amend section 64 of the Elections Act by adjusting the date for
opening of the Register of Votels for verification of biometric data by membels of the public at
their respective polling stations, from ninety to sixty days before the date of a general election.

Nomination of candidates by a politictrl pflrty

Clause 6 ofthe Bill seeks to amend section l3 of the Elections Act,20l l by-

(a) amending the period within which parties are required to nominate their candidates for an
election from at least sixty days before a general election to at lcast ninety days before a
general election;

(b) introducing a new sub-clause which requires a political party to hear and determine all intra
parry disputes arising fiom political party nominations within thirty days; and

(c) amending the period within which the Commission would require parties to nominate their
candidates for any other election from at least fofty-five days before that election to at least
fifty-frve days before that election.

1

I

(1) Overview of the Amendments to the Elections Act, 2011

Resistralion of voters



clause 8 seeks to amend section 22 of the Elections Act, to, require that a person seekingnom.ination for an election should possess, as minimum quarifications, , d"gr."'in th. 
"us. 

ofParliamentary elections and a diplomi in the case ofcounty assembry erections.

This clause also contains a proviso to the effect that the new requirements woutd apply to electionsheld after the 2017 generul elections.

Initiatiott ofelection ofMembers ofParliamen/

ICalions or nominotiort o call dates

Subntissiott of oor. tt) nonTulq tion rules

Submissiott ofparty lists

Clause 10 of the Bill amends section 2g of the Elections Act to require that a politicat party thatnomtnates a person for an election shall submit to the Commission a party membership list in thecase of a genera.l election, at least one hundred and twenty days before the date of the election(the law currently provides at least ninety days before the date of the election), and in the case ola by-election, forty-five days before the date of the by-election. The Commission is also requiredto publicize the membership lists as received from political parties
ADpout lmctrl of agents

clause 7 ofthe Bill seeks to amend section 16 of the Elections Act, 201 I to clarify that a vacancy inthe office of a Member of Parliament shall be deemed to occur on the date ofissuance of a notice tothe commission which sha not be rater than twenty-one days from the date of the actualocclurence of the vacalcy.

clause 9 of the Bill amends section 27 of the Elections Act, to require that political parties submit,to the commission, their party nomination rules at least six months before an election. 'Ihe clausefurther empowers the Commission,to issue political parties with 
"o-pfiu""" ""rtificates 

afterreviewing the rures and ascertaining that they comply with the prescribed r"gulatio.rs 
--- -

This clause further requires that an amendment of those rules should have effect ninety days afternotification to the Registrar.

clause.ll of the Bill proposes to amend section 30 of the Elections Act to allow registeredreferendum committees to appoint one agent at each polling station.

Noninntiott of oolit,ical partv canditl,ales

Clause 12 of the Bill amends section 31 of the Elections Act, to provide that where multiple partiesrequest the commission to preside over their nominations, the commission .t ai 
"oi,au.t -asupervise the nomination of candidates for presidential, parliamentary o. 

"o*ry "t"oions-ror 
al therequesting political parties-

(a) on the same day;
(b) in the same polling centres; and
(c) in different polling streams for each participating political party.

The provision further states that
implcmentation of this section.

Parliament shall appropriate monies for the effective

2



Clause l3 of the Bill amends section 32 of the Elections Act to provide for the submission of party
symbo.l in the case of a vacancy in the office of the Governor. ihe amendment proposes that such
iymbol should be submitted to the commission at least seven days before nomination.

o mbol or inde dent candidate

mination of in ndent ctndidatesNo
Clause l4
candidate

of the Bill amends section 33 of the Elections Act, 2011 to ensure that an independent
not only presents their name but also their party symbors for purposes of nomination.

ltlomination of partv lis.ts members
Clause l5 amends section 34 of the Elections Act 2011 to require that in the case ofa person
nominated pursuant to Article 177(l) (c) of the Constitution (members of ntarginalised groups,
including persons teith disabilities and the youth), the party list shall include a certification in the
manner prescribed by the Commtssron. This clause further requires the Commission to veri! thelist and issue a certificate of compli ance. The Commission is to prescribe regulations on the
standards to be complied with in developing party lists

Numbers of voters Der Ilitts slolion
Clause
polling

foram

Participation in electiotts bv nublic o tccrs

l6 of the Bill amends section_38A the Elections Act to require that the number of voters per
station in a general election shall not exceed seven hundred (section 3gA currently provides

aximum offve hundred voters per polling station).

Clause 17 seeks to amend section 43 of the Elections Act clarify that a public officer who intends to
contest in a by-election under this Act shall resign from public offiie within seven days ol the
declaration of a vacancy.

Use of technolosv
Clause l8 ofthe Bill seeks to amend section 44 of the Elections Act by_

(a) reducing tl-re period withi, which the commission must put in place the technology
necessary for the conduct of a general election from at least eighi months before such
elections to at least one hundred and twenty days before such elections; and

(b) reducing the period within which the commission must put in prace the techaology
necessary for the conduct of the next general election from aileast eight months before the
elections to at ieast one hundred and twenty days before such elections.

Comple ntenltrv nl.echanism for identificntiott of vo lers.
Clause I 9 of the Bill se
provides that the Comm
voters and transmission
and transparent to ensur
Constitution.

eks to amend the Elections Act by introdr"rcing a new section 44A which
issiou shall put in place a complementary mechanism for identification of
of election results that is simple, accurate, verifiable, secure, accountable
e that the Commission complies with the provisions of Article 3g of the

Clause 20 of the Bill amends section 46 of the Elections Act to require that a petition for recall
should be accompanied by, among other particulars, thumb prints.

Petitiort for rccall

3

Dbpute resolrttion by the Comnrissiotr



Clause 24 of the Bill amends section 74 of the Elections Act to provide that electoral dispute,
including disputes relating to or arising from nominations but excluding election peiitions and
disputes subsequent to the declaration of election results, shall be determined witfun fourteen days
of the lodging of the dispute with the commission (rie raw currentry provides for seven days).

Certific te of court as to validitv ofelection
CI
no
wi

ause 25 of the Bill seeks to amend section 86 of the Elections Act, to require an election court to
tifu the relevant Speaker of Parliament of its determination of the validity of any qu".iion ruir.a
th regard to an election.

o nof rleclared result of issue submitted to referendunt
Clause 24 of the Bill
where no petition for
gazetted) result shall h

amends section 9l of the Elections Act,2lll to make it a requirement that
the referendum result is filed within the time specified, the declared (not

ave effect.

Code of contlucl
Clause 25 of the Bill amends the Second Schedule of the Elections Act to clarify that the Electoral
code ofconduct is applicable to both general and by_elections.

(7) Amendmcn tsto the Indcnc lt de rrt l,llectorir I and Boundaries Commission Act. 2011

Clauses 29 to 33 seek to make amendments to the Independent Electoral and Boundaries
Commission Act to-

(a) delete spent sections;
(b)

(c)
(d)
(e)

provide for the procedure and criteria for the delimitation of electoral boundaries
including the approval of the National Assembly;
provide for the involvement of the public in delimitation boundaries
provide for the resolution of disputes arising from &rimitation of boundaries; and
remove obsolete provisions of the Act.

Clause 34 of the Bil[ seeks to suspend the operation of the Elections Campaign Financing Act and ,to further provide that the Act shall come into force immediately after the glneral elections to be
held in the year 2017 .

(3) Amcndmcnt s to the [lcction s Camnai n Financins Act. 2013

The-Committee is required to consider the Bill, undertake public participation and table its report in
the House.

@
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ELECTIONS ACT

lDate of assent:27th August, 2011 .l

lDate of commencement:2nd Decenber, 2011 .l

An Act of Parliament to provide for the conduct of elections to the office of
tlte Presiderrt, the National Assembly, the Senate, county governor and
county assefibly; te provide for the conduct of referenda; lo provide for
election dispute resolution and for connected purposes

[ActNo.24of2011. L.N. 14220'11. L.N. 18212011, L-N.19n012, Con No. IU2012,
Act No. '12 of 2012. L.N.19nu2, L.N.76DO12, Act No. 3l of 2012, Act No. 32 of
2012, Ad No.47 ot 2012. Act No. 48 of 2012, No. 36 of 2016, Acl No.37 of 2016.1

PART I _ PRELIMINARY

1. Short title

This Act may be cited as the Elections Act, 2011.

2. lnterpretation

ln this Act, unless the context otherwise requires-

"adult" has the meaning assigned to it in Article 260 of the Constitution;

"agent" means a person duly appointed by-
(a) a political party or an independent candidate for the purposes of

an election under this Act: or
(b) a referendum committee for the purposes of a referendum under

this Act,

and includes a counting agent and a tallying agent;

"ballot box" means a transparent container with a slot on the top sufficient
to accept a ballot paper in an election or in a referendum but which Prevents
access to the votes cast until the closing of the voting period;

"ballot paper" means a paper used to record the choice made by a voter
and shall include an electronic version of a ballot paper or its equivalent for
purposes of electronic voting.

"biometric" means unique identiliers or attributes including fingerPrints,
hand geometry earlobe geometry, retina and iris patterns, voice waves, DNA,
and signatures;

"campaign period" means the period specified as such in the notice issued
by the Commission in relation to an election;

"candidate" rreans a person contesting for an elective post;

"Comrnission" means the lndependent Electoral and Boundaries
Commission established under Article 88 of the Constitution;

"constituencl/' means one of the constituencies into which Kenya is

divided under Article 89 of the Constitution;

"constituency register" means the register of voters c,lmpiled in respect
of each constituency by the Commissioni

E6-7 Ussu€ 3l
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"county" means one of the counties into which Kenya is divided under
Article 6(1) of the Constitution and specified in the First Schedule of the
Constitution;

"county assembly" means a county assembly constiluted in accordance
with Article 177 of the Constitution;

"county election" means one of the election of a county governor or a
member of a county assembly:

"disability" has the meaning assigned to it in Anicle 260 of the Constitutioni

"election" means a presidential, padiamentary or county election and
inbludes a by-election;

"electoral area" means a constituency. a county or a ward;

"election court" means the Supreme Court in exercise of the jurisdiction
conferred upon it by Article 163(3)(a) or the High Court in the exercise of the
jurisdiction conferred upon it by Article 165(3Xa) of the Constitution or the
Resident Magistrate's Court designated by the Chief Justice in accordance with
section 75 of this Act:

"election material" means ballot boxes, ballot papers, counterfoils,
envelopes, packets statements and other documents used in connection with
voting in an election and includes information technology equipment for voting,
the voting compartments. instruments, seals and other materials and things
required for the purpose of conducting an election;

"election offence" means an offence under this Act;

"elections officer" means a person appointed by the Commission for the
purposes of conducting an election under this Act;

"election period" means the period between the publication of a notice
by the Commission for a presidential, parliamentary or county election under
sections 14, 16, 17 and 19 and the Gazettement of the election results;

"election results" means the declared outcome of the casting of votes by
voters at an election;

"harambee" means the public collection of monies or other property in aid
or support of a cause or a project;

"identification document" means a Kenydn national identification card or
a Kenyan passPort:

"illegal practice" means an offence specified in Part Vl;

"independent candidate" means a candidate for presidential,
parliamentary or county elections who is not a member of a political party;

"integrated electronic electoral system" refers lo a system that includes
biometric voter registration, biornetric voter identification and eleclronic result
transmission system.

I
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"nomination" means the submission to the Cqnrnission cf the name of a

candidate in accordance with the Constitution and tds.Act

"nomination day" in respect of an election, rnea-E ihe day gazeiled ai least
sixty days before an election by the Commission as iire day for the nomination

of candidates for that election;

"observer" means a person or an organi='rion accredited by the

Commission to observe an election or a referendurn;

"parliamentary election" means the election of one or more merrbers of

Parliament;

"party list" means a party list prepared by a political party and submitted
to the Commission pursuant to and in accordance with Article 90 of the

Constitution and sections 28, 34, 35, 36 and 37;

"petition" means an application to the election court under the Constitution

or under this Act;

"political party" has the meaning assigned to it in Article 260 of the

Constitution;

"polling station" means any room, place, vehicle or vessel set apart and

equipped for the casting of votes by voters at an election:

"presidential election" means an election of a President in accordance
with Articles 136, 139(1Xb) and 146(2)(b) of the Conslitution;

"public officer" has the meaning assigned to it in Article 260 of the

Constitution:

"public resources" include-
(a) any vehicle, or equipment owned by or in the possession; or

(b) premises owned or occupied bY,

any government, state organ, statutory corporation or a comPany in which

the Government owns a controlling interest;

"referendum" means a poll held under Part V;

"referendum committee" means a national or a parliamentary

constituency committee comprising of persons intending to support or oppose

a referendum question;

"referendum officer" means a person apPointed by the Commission for

the purpose of conducting a reierendum:

"referendum question" means a question upon which vcters shall vote in

a referendum as specified in section 49;

"registration officer" means a person appointed by the Commission for

the purpose of preparing a register of voters;

" Register of Voters" means a current register of persons entitled to vote at

an election prepared in accordance with section 3 and includ€s a register that

is compiled electronically:

"returning officer" means a person appointed by the Commission for the

purpose of conducting an election or a referendum under this Act;

E6-S llssue 3l
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"supporter" means a voter who supports the nomination of a candidate:

"vessel" includes any ship, boat or any other description of vessel used in
navigation:

"voter" means a person whose name is included in a current register of
voters;

"voter's card"Deleted by Acl No. 12 of 2012, Sch.i

"voling period" means lhe period speeified as such in the notice issued by
the Commission in relation to an election;

"ward" means an electoral area within a county delimited in accordance
with Article 89 of the Constitution.

IAct No. 12 of 2012, Sch., Act No.47 of 2012, Sch. Act No. 36 of20l6, s. 2.]

PART II - REGISTRATION OF VOTERS AND DETERMINATION
OF QUESTIONS CONCERNING REGISTRATION

3. Right to vote
(1) An adult citizen shall exercise the right to vote specilied in Article 38(3) of

the Constitution in accordance with this Act.

(2) A citizen shall exercise the right to vote if the citizen is registered in the
Relgister of Voters.

[Acl No. 36 of 2016, s. 26 ]

4. Register of Voters

(1 ) There shall be a register to be known as the Register of Voters which shall
comprise of-

(a) a poll register in respect of every polling station;

(b) a ward register in respect of every ward;

(c) a constiluency register in respect of every constituency;

(d) a county register in respect of every county: and

(e) a register of voters residing outside Kenya.

(2) The Commission shall compile and maintain the Register of Voters referred
to in subsection ( 1).

(3) The Register of VoteB shall contain such information as shall be prescribed
by the Commission.

[Act No. 36 of 2016, s.26.]

5. Registration of voters
('l ) Registration of voters and revision of the register of voters under this Acl

shall be caried out at all times except-
(a) in the case of a general election or an election under Article 138(5) of

the Constitution, between the date of commencement of the sixty day
period immediately before the election and the date of such election:

Provided that this applies to the first general election under this Act;

(b) in the case ofa by-election, between the date of the declaralion ofthe
vacancy of the seat concerned and the date of such by-election: or
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(c) in any other case, between the date of the declaralion of the vacancy
of the seat concerned and the date of such election.

(2) Notwithstanding subsection (1), where an election petilion is filed in respect
of an electoral area, between the date of the filing of the petition and the date of
the by-election, where a court determines that a by-elecion is to be held, a voter
shall not be allowed to transfer his or her vote to the afiected electoral area.

(3) Any citizen of Kenya who has attained the age of eighteen years as
evidenced by either a national identity card or a Kenyan passport and whose name
is not in the register of voters shall be registered as a voter upon application, in the
prescribed manner, to the Commission.

(34) Deleted by Act No. 36 ot 2016, s. 3.

(38) Deleted by Act No. 36 of 2016, s. 3.

(4) All applicants for registration under this section shall be registered in the
appropriate register by the registration officer or any other officer authorised by the
Commission.

(5) fte registration ofiicer or any other authorised officer referred to in

subsection (3) shall, at such times as the Commission may direct, transmit the
information relating to the regiskation of the voter to the Commission for inclusion
in the Register of Voters.

[Act No. 31 of 2012. s. 2, Act No. 48 of 2012, s. 2. Act No. 36 of 20'16, s. 3, 26.1

6. lnspection of register of voters
(1) The Commission shall cause the Register of Voters to be opened for

inspection by members of the public at all times for the purpose of rectifying lhe
particulars therein, except for such period of time as the Commission may consider
appropriate.

(2) The Commission shall, for purposes of subsection (1). maintain a Public
web portal for inspection of the register of members of the public.

(3) Deleted by Act No.36 of2o16, s.4.
(4) The Register of Voters shall be kept at the headquarters of the Commission

and copies ofthe part of the Register ofVoters relating to the constituency forwhich
the registration officer is responsible shall be kept at all the constituency offices of
the Commission.

[Act No. 47 of 2012, Sch, Act No. 36 of 2016, s.4. 26.]

64'. Verification of biometric data

(1 ) The Commission shall, notlaterthan ninetydays beforethe date of a general
election, open the Register of Voters for verification of biometric data by members
of the public at their respective polling stations for a period of thirty days.

(2) The Commission shall, upon the expiry of the period for verification under
subsection (1), revise the Register of Voters to take into account any changes in

particulars arising out of the verification process.

(3) The Commission shall, upon expiry of the period for veriflcation specified
under subsection (1) publish 

-
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(a) a not c€ in the Gazelie io the effect that the revision under subsection
(2) has been completed: and

(b) the P.=Eister sf Voters online and in such other manner as may be
prEsaibed by regulations.

I Acl No. 36 of 2016. s.5.]

7. Transfer of regls tration
( 1 ) Where a voier wishes to transfer the voter's registration to an electoral area

other than the one tire voter is registered in, the voter shall notify the Commission,
in the prescribed nranner, oftbe intedicn to transferthe registration to the preferred
electoralarea not less than ninety days preceding an election.

(2) Upon receipt of the notilication referred to in subsection (1), the Commission
shall transfer the voter's registration particulars to the register of the preferred
constituency not later than sixty days preceding the election.

8. Updating of the Register of Voters

(1) The Commission shall maintain an updated Regjster of Voters.

(2) For purposes of maintaining an updated register of voters, the Commission
shall-

(a) regularly revise the Register of Voters;

(b) updale the Register ol Voters by deleting lhe names of deceased
voters and rectifying the particulars therein;

(c) conduct a fresh voter regislration, if necessary, at intervals of not
less than eight years, and not more than twelve years, immediately
after the Commission reviews the names and boundaries of the
constituencies in accordance with Article 89(2) of the Constitution;

(d) review the number, names and boundaries of wards whenever a
review of the names and boundaries of counties necessilates a
review; and

(e) revise lhe Register of Voters whenever county boundaries are altered
in accordance with Article 94(3) of the Constitution.

lAct No. 36 o12016, s. 26.1

8A. Audit of the register of votes.

(1 ) The Commission may, at least six months before a general election, engage
a professional reputable firm to conduct an audit of the Register of Voters for the
purpose of-

(a) verirying the accuracy of the Register,

(b) recommending mechanisms of enhancing the accuracy of the
Registefi and

(c) updafrrg the register.

(2, The Kerrya Citizens and Foreign Nationals Management Service
established under section 3 of the Kenya Citizens and Foreign Nationals
Management Service Act, No. 3 of 2011 shall make available to the Commission
the information held by it in the national population register for the purpose of the
conduct of an audit under subsection (1).

(3) For purposes of the first general election after the commencement of this
section, the Commission shall, within thirty days of the commencement of
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section, engage a professional reputable firm to conduct an audit of the Register
of Voters for the purpose of -(a) verifying the accuracy of the Register;

(b) recommending mechanisms of enhancing the accuracy of the
Register; and

(c) updating the register.
(4) The firm engaged under subsection (3) shall conduct the audit and report

to the Commission within a period of thirty days from the date of engagement.
(5) The Commission shall, withln fourteen days of receipt of the report under

subsection (4), submit the report to the National Assembly and the Senate,
(6) The Commission shall implement the recommendations of the audit report

within a period of thirty days of receipt of the report and submit its report to lhe
National Assembly and the Senate.

[Act No. 36 oI2016, s. 6]

9. Pos{ponement of disqualification to enable appeal

Where a person has been adjudged or declared to be of unsound mind,
adjudged bankrupt or convicted of an election offence and is thereby disqualitied
from being registered as a vote( then, if that person is entifled to appeal against
the decision, that person shall not be disqualified from being so registered until the
expiration of thirty days after the date of the decision or such further period as the
Commission may, at the request of the person, direct in order to enable the person
to appeal against the decision.

10- Eligibility to vote
(1 ) A person whose name and biometric data are entered in a register of voters

in a particular polling station, and who produces an identiflcation document shall
be eligible to vote in that polling station.

(2) The identification document produced jn subsection (1) shall be the
identilication document used at the time of registration as a voter.

(3) Nothing in this section shall entitle a person who is prohibited from voting
by any written law to vote or relieve that person from any penalties to which the
person may be liable for voting.

[Act No. 36 of2016, s. 7]

Determination of Quesl,brs Concerning Registration
'11. Determination of questions as to registration

Any question whether a person is qualified to be registered as a voter shall be
determined in accordance with this Part.

12. Claims

(1) A person who has duly applied lo be registered and whose name is not
included in the register of voters may submit a claim for the name to be included in
the register to the registration officer in the prescribed form and manner and within
the prescribed time.
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(2) Subiect to the Constitution, a claim under subsection (1) shall be determined
by the registration officer in the prescribed manner, and an appeal shali li€ in the
prescribed manner, to the Principal Magistrates Court on matters cf fact and law
and to the High Court on matters of law.

PART III - ELECTIONS

13. Nomination of candidates by a political party

('1) A political party shall nominate its candidates for an alection under this Act
at least sixty days before a general eleclion under this Act in accordance with its
constitution and nomination rules.

(2) A political party shall not change the candidate nominated affer the
nomination of that person has been received by the Commission:

Provided that in the event of the death, resignation or incepacity of the
nominated candidate or of the violation of the electoral code of conduct by the
nominated candidate, the political party may after notifying the candidate that the
party seeks to substitute, where applicable, substitute its candidate before the date
of presentation of nomination papers to the Commission.

(3) Notwithstanding subsection (1), in the case of any other election, the
Commission shall by notice in the prescribed form, specify the day or days upon
which political parties shall nominate candidates to contest in a presidential,
parliamentary or county election in accordance with its constitution or rules, which
shall be at least forty-five days before such election.

lAct No. 12 of 2012. Act No. 36 o12016, s. 8.1

Presidential Elections

14. lnitiation of presidential election
(1) Whenever a presidential election is to be held, th; Commission shall publish

a notice of the holding of the election in the Gazet e and in electronic and print
media of national circulation-

(a) in the case of a general election, at least sixty days before the date
of the election; or

(b) in the case of an election. under Article 138(5) of the Constitution, at
least twenty-one days before the date of the election;

(c) in any other case, upon the o,rice of the President becoming vacant.

(2) The notice referred to in subsection (1)shall be in the prescribed form and
shall specify-

(a) the nomination day for the presidential election; and

(b) the day or days on which the poll shall be taken for the presidential
election, which shall not be less than twenty-one days af€r the day
specifi ed for nomination.

15. Change of deputy president nominee candidate

(l) Apresidential candidate ora political party shall notatanytime changetjre
person nominated as a deputy presidential candidate after the nomination of that
person has been received by the Commission:
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Provided that in the event of death, resignation or incapacity of the nominated
candidate or of the violation of the electoral code of conduct by the nominated
csddate, the political party may substitute its candidate before the date of
piesentation of nomination papers to the Commission.

(2) Subsection (1) shall apply in the case of a fresh election under Article 138(5)
cFthe Constitution.

Parliamentary Elections

16. lnitiation of election of member of Parliament
(1) \rvhenever a parliamentary election is to be held, the Commission shall

puirish a notice of the holding of the election in the Gazeffe and in the electronic
and print media of national circulation-

(a) in the case of a general election, at least sixty days before the date
of the general election; or

(b) in any other case, upon the office of a member of Parliament
becoming vacant and on receipt of a notice issued by the respective
Speaker under subsection (2).

(2) The notice referred to under subsection (1) shall be in the prescribed form
and shall specify-

(a) the day upon which political parties shall submit a party list in
accordance with Article 90 of the Constitution;

(b) the day for the nomination of candidates for the parliamentary
election; and

(c) the day or days on which the poll shall be taken for the election,
which shall not be less than twenty-one days after the day specified
for nomination under paragraph (b).

(3) Whenever a vacancy occurs in the National Assembly or the Senate, the
respective Speaker shall issue a notice in accordance with Article 101 of the
Constitution.

(4) The Commission shall within twenty one days of receipt of the notice issued
under subsection (2), transmit the notice to the relevant returning offcer.

County Governor Elections

17. lnitiation of county governor election

(1) Whenever an election for a county govemor is to be held, the Commission
shall publish a notice of the holding of the electjon in the Gazetle and in the
electronic and print media of national circulation-

(a) in the case of a general election, at least sixty days before the date
of the general election; or

(b) in any other case, upon the office of the county governor becoming
vacant.

(2) The notice referred to in subsection (1) shall be in the prescribed form and
shall specify-

(a) the day for the nomination of candidates for the county governor
election; and
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(b) the day or days on which the poll shall be taken for the county
govemor election. which shall not be less than twenty one days after
the day specified for nomination.

18. Change of deputy county governor nominee candidate

A county governor candidate or a political party shall not at any time change the
person nominated as a deputy county governor candidate after the nomination of
that person has been received by the Commission:

Provided that in the event of death, resignation or incapacity of the nominaled
candidate or of the violation of the electoral code of conduct by the nominated
candidale, the political party may substitute its candidate before the date of
presentation of nomination papers to the Commission.

County Assembly Elections

19. lnitiation of county assembly elections

(1) Whenever a county assembly election is to be held, the Commission shall
publish a notice of the holding of the election in the Gazetle and in the electronic
and print media of national circulalion-

(a) in the case of a general election, at least sixty days before the date
of general election; or

(b) in any other case, upon the office of a member of a county assembly
becoming vacant.

(2) The notice referred to under subsection (1) shall be in the Prescribed form

and shall specify-
(a) the day upon which political parties shall submit a party list in

accordance with Article 90 of the Constitution:

(b) the day for the nomination of candidates for county elections; and

(c) the day ordays on which the pollshallbe taken forthe county election,
which shall not be less than twenty one days after the day specified
for the nomination under paragraph (b).

(3) Whenever a vacancy occurs in a county assembly, the speaker of the county
assembly shallwithin twenty one days after the occurrence oflhe vacancy issue a

notice to the Commission in the prescribed form.

(4) The Commission shallwithin twenty one days o, receipt of the notice issued

under subsection (3), transmit the notice to the relevant returning officer.

20. Notification in electronic media

The Commission may in addition publicise the notices under sections 14, 16,

17 and 19 in the electronic and print media of national circulation

21. Election of county assembly speaker

(1 ) The speaker of a county assembly shall be elected by each county assembly
in accordance with the Standing Orders of the county assembly, from among
persons who are qualified to be elected as members of a county assembly but are

not such members.

I
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(2) For the purpose of the election of ttre speaker of the county assembly after
the first election under the Constitution, the procedure set out in the First Schedule
shall apply.

(3) The deputy speaker of a county assembly sfrall be elected from among
persons who are members of that county sernbty.

(4) The First Schedule shall, with nec€ssary modifrcations, apply to the election
of the deputy speaker after the first election under the Constitution.

(5) The office of speaker of a county assembly shall become vacant-
(a) when a new county assembly first mee'6 after an election;
(b) if the office holder vacates offce;
(c) if the county assembly resolves to remove the office holder by a

resolution supported by the votes of at least twolhirds of its members;
(d) if the office holder resigns from omce in a letter addressed to the

county assembly;
(e) where the office holder violates the Constitution;
(f) in the case of gross misconduct on the part of the office holder;

(g) where the office holder is incapable, owing to physical or mental
infirmity, to perform the functions of the otfice:

(h) where the office holder is bankrupt;
(i) where the office holder is sentenced to a term of imprisonment of six

months or more; or

0) if the ofiicer holder dies.

Nomi nations a nd El ection s Gene ra lly

22. Qualifications for nominalion of candidates
(1) A person may be nominated as a candidate for an election under this Act

only if that person-
(a) is qualified to be elected to that office under the Constitution and this

Act; and

(b) holds a certificate, diploma or other post secondary school
qualification acquired after a period of at least three months study,
recognized by the relevant Ministry and in such manner as may be
prescribed by the Commission under this Acl.

(2) Notwithstanding subsection (1)(b), a person may be nominated as a

candidate for election as President, Deputy President, county Govemor or deputy
county Governor only if the person is a holder of a degree from a university
recognised in Kenya.

(2A) For the purposes of the first eiections uncjer the Conslitution, section
2?(1)(b) and section 24(1Xb), save for the position cf the President, the Deputy
President, lhe Governor and the Deput-v Governor, shall not apply for the elections
of the offices of Parliament and county assembly rapresentatives.

lAct No. 12 of 2012, S6h., Act No. 48 oi 2012. s. 3.1
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23- Qualifications and disqualitications for nomination as President

(1) A person qualifies for nomination as a presidential candidate if the Person-
(a) is a citizen by birth:

(b) is qualified to stand for election as a member of Parliament;

(c) is nominated by a political party, or is an independent candidate; and

(d) is nominated by not fewer than two thousand voters from each of a
maiority of the counties.

(2) A person is not qualified for nomination as a presidential candidate if the
person-

(a) owes ailegiance to a foreign state; or

(b) is a public officer, or is acting in any Stale or other public office.

(3) Subsection (2Xb) shall not apply to-
(a) the President;
(b) the Deputy President: or

(c) a member of Parliament.

24- Qualifications and disqualifications for nomination as member of
Parliament

(1) Unless disqualilied under subsection (2), a person qualifies for nomination
as a member of Parliament if the person-

(a) is registered as a voter;

(b) satisfies any educational, moral and ethical requirements prescribed
by the Constitution and this Act; and

(c) is nominated by a political party, or is an independent candidate who
is supported-
(i) in the case of eleclion to the National Assembly, by at least one

thousand registered voters in the constituency: or

(ii) in the case of election to the Senate, by at least two thousand
registered voters in the county.

(2) A person is disqualified from being elected a member of Parliament if the
person-

(a) is a State officer or other public officer, other than a member of
Parliament;

(b) has, at any time within the five years immediately preceding the date

of election, held office as a member of the Commission;

(c) has not been a citizen of Kenya for at least the ten years immediately
preceding the date of election;

(d) is a member of a county assemblyi

(e) is of unsound mind;

(0 is an undischarged bankruPt;
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(g) is subject to a sentence of imprisonment of at least six months, as at
lhe date of registration as a candidate, or at the date of election; or

(h) is found, in accordance with any law, to have misused or abused a
State offlce or public office or in any way to have contravened Chapter
Six of the Constitution.

(3) A person is not disqualified under subsection (2) unless all possibility of
appeal or review of the relevant sentence or decision has been exhausted.

25. Qualifications for nominalion as member of county assembly
(1) Unless disqualified under subsection (2), a person qualifies for nomination

as a member of a county assembly if the person-
(a) is registered as a voler;
(b) satisfies any educational, moral and ethical requirements prescribed

the Constitution and this Act; and
(c) is either-

(i) nominated by a political party; or
(ii) an independent candidate supported by at least five hundred

registered voters in the ward concerned.
(2) A person is d,squalitied from being elected a member of a county assembly

if the person-
(a) is a State offlcer or other public officer, other than a member of the

county assembly;
(b) has, at any time within the five years immediately before the date of

election, held office as a member of the Commission;
(c) has not been a citizen of Kenya for at least the ten years immediately

preceding the date of election;
(d) is of unsound mind;

(e) is an undischarged bankrupt;

(0 is serving a sentence of imprisonment of at least six months; or
(g) has been found, in accordance with any law, to have misused or

abused a State office or public ofl'ice or to have contravened Chapter
Six of the Constitution.

(3) A person is not disqualified under subsection (2) unless all possibility of
appeal or review of the relevant sentence or decision has been exhausted.

26. Additionaldisqualification
('1) A person who directly or indirectly participates in any manner in any or

public fundraising or harambee within eight months preceding a general election
or during an election period, in any other case, shall be disqualifled from contesting
in the election held during that election year or election period.

(2) Subsection (1 ) sh;ll not apply to a fundraising for a person who is contesting
an election under this Act or to a fundraising for a political party.
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27. Submissiofl of Party nomination rules

(1) A.political oarty sha.ll submit its nomination rules to the Commission at least
three rrronihs bE?re fte nomination of its candidates.

(2) A political party which has submifted its nomination rules to the Commission
purura.fto sr$section (1) rnay amend the rules and submit the rules as amended

to the commissiron, at least seven days before nomination of candidates for
elecSons.

[Act No. 12 of 2012. Sch., Act No.48 of2012, Sch.]

28. Submission of party rnembership lists

A political pa,'ty that nominates a person for any election under this Act shall

submit to the Commission a party membership list of the Party at least ninety days

before the date of the general elections.

lAct No, '12 of 2012, Sch., Act No. 47 of 2012, Sch., Act No. 36 oI2016, s. 9l

29. Power to nominate

(1) The persons who nominate a Presidential candidate shall be members of
the candidate's political party.

(2) The persons who nominate an independent presidential candidate shall not

be members of any political Party.
[Act No.47 of 2012, Sch., Act No.48 of2012, Sch.]

30. Appointment of agents

(1) A political party may appoint one agent for its candidales at each polling

station.

(2) A candidate nominated by a political party may appoint an agent of the

candidate's choice.

(3) An independent candidate may appoint his own agent.

30. Appointment of agents

(1) A political party may appoint one agent for its candidates at each polling

station.

(2) Where a political party does not nominate an agent under subsection (1 ), a

candidate nominated by a political party may aPpoint an agent of the candidate's

choice.

(3) An independent candidate may appoint his own agent.

lAct No. 12 of2012. Sch.l

3,. Nomination of Political party candidates

('i) A person qualifies to be nominated by a Political Party for Presidential,
parliarnsrtary and county elections for the purposes of Articles 97 , 98' 137 ' 177

ancj '180 of the Constitution if that person-
(a) is selected in the manner provided for in the constitution or rules of the

polit' l Party concerned relating to members of that Party who wish

to contest presidential, parliamentary and county elections; and

(b) subiect to subsection (4), the party certifles the nomination to the

Commission.

(2) The Commission shall, uPon the request of a political party, conduct

and supervise the nomination of candidates by the political party for presidential,

parliamentary or county elections in accordance with Article 88 of the Constitution'

T
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(2A) Every political party shall submit the names of the party candidates who
have been selected to participate in the general elections under this Act at least
sixty days before the elections.
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(28) A politjcal party shall, at least twenty-one days before the nominalion day,
submit to the Commission the names of the persons conlesfing in its party primary
and the date of its party primary.

(2C) The Commission shall publish, in the Gazetie the names of the persons
contesting in a party primary under subsection (1) and ttle de offie pariy primary
within seven days of receipt of the names of party cardda€s.

(2D) A candidate for a presidential, parliamentary or county election shall be
selected by persons who are members of the respective political parties and whose
names appear on the party membership list as submitted to the Commission under
section 28.

(3) Every political party shall notify the Commission of the name of the person
authorised by the party to certify to the Commission that a person has or persons
have been selected by the party under subsection (1) and lhe person or persons so
named shall deposit his or their specimen signature with the Commission in such
manner as the Commission may requiie.

(4) The authorised person or persons referred to in subsection (4) shall, in
writing, certify that a c€ndidate has been nominated by the party.

lAct No. 36 of2016, s. 10.I

32. Approval of symbol forindependent candidate

.(1) An independent candidate shall submit the symbol lhe candidate intends
to use during an election to the Commission at least twenty-one days before
nomination day.

(2) The Commission shall, upon receipt of the symbol submitted to it under
subsection (1) approve or reject the symbol.

(3) The Commission may refuse to approve the symbol of an independent
candidate if the symbol-

(a) is obscene or offensive;

(b) is the symbol of another candidate or of a political party; or

(c) so nearly resembles the symbol of another candidate or political party
or any other legal entity registered under any other written law.

33. Nomination of independent candidates

(1) A person qualifies to be nominated as an independent candidate for
presidential, parliamentary and county elections for the purposes of Articles 97, 98,
137 , 177 and 180 of the Constitution if that person-

(a) has not been a member of any political party for at least three months
preceding the date of the election;

(b) has submitted to the Commission, at least sixty days b€fore a general
election, a duly filled nomination paper in such form as may be
prescribed by the Commissioo;

(c) has, at least ninety days before the date of a general election or at
least twenty one days before the date appoinied by ttle Commission
as the nomination day for a by-€lection, submitted to the Commission
the name that the person intends to use during the election.

T
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(d) is selected in the manner provided for in the Constitution and by this
Act.

(2) The Commission shall publish in lhe Gazette, the names of persons
intending to contest in the election as independent candidates at least fourteen
days before the nomination day.

[ActNo. 36of 2016. s. 11].

Nomination of Party Lists Members

34. Nomination of party lists members

(1) The election of members for the National Assembl, Senate and county
assemblies for party list seats specmed under Articles 97(1)(c) and 98(1Xb)(c)
and (d) and Article 177(1)(b) and (c) of the Constitution shall be on the basis of
proportional representation and in accordance with Article 90 of the Constitution.

(2) A political party which nominates a candidate for election under
Article 97(1)(a) and (b) shall submit to the Commission a party list in accordance
with Article 97(1Xc) of the Constitution.

(3) A political party which nominates a candidate for election under
Article 98(1Xa) shall submit to the Commission a party list in accordance with
Article 98(1Xb) and (c) ol the Constitution.

(4) A political party which nominates a candidate for election under Article
177(1)(a) shall submit to the Commission a party list in accordance with Article
177(1 )(b) and (c) of the Constitution.

(5) The pady lists under subsections (2), (3) ilnd (4) shall be submitted in order
of priority.

(6) The party lists submitted to the Commission under this section shall
be in accordance with the constitution or nomination rules of the political party
concemed.

(7) The party lists submitted to the Commission shall be valid for the term of
Parliament.

(8) A person who is nominated by a political party under subsections (2), (3)
and (4) shall be a person who is a member of the political party on the date of
submission of the party list by the political party.

(9) The party list may contain a name ofany Presidential or Deputy Presidential
candidate nominated for an election under this Act.

(10) A party list submitted for purposes of subsections (2), (3), (4) and (5) shall
not be amended during the term of Parliament or the county assembly, as the case
may be, for which the candidates are elected.

[L.N. 1422011. Ac{ No. 32 ot 2012, s. ?.1

35. Submission of party lists

A political party shall submit its party list to the Commission at least forty-llve
days before the date of the general election.

lAcl No. 36 of2016, s. 12-l

36- Allocation of special seats

(1) A party list submifted by a political party under-
(a) Article 97(1Xc) of the Constitution shall include twelve candidates;

(b) Article 98(1)(b) of the Constitution shall include sixteen candidates;
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(c) Article 98(1Xc) of the Constitution shall include two candidates;

(d) Article 98(1)(d) of the Constitution shall include two candidates;

(e) Article 177(1)(b) of the Constitution shall include a list of the number
of candidates reflecting the number of wards in the county;

(0 Article 177(1Xc) of the Constitution shall include eight candidates,
at least two of whom shall be persons with disability, two of whom
shall be the youth and two of whom shall be person representing a
marginalized group.

(2) A party list submitted under subsection (lxa), (c), (d), (e) and (f) shall
contain alternates between male and female candidates in the priority in which they
are listed.

(3) The party list referred to under subsection (.1X0 shall prioritise a person with
disability, the youth and any other candidate representing a marginalized group.

(4) Within thirty days after the declaration of the election results, the
Commission shalldesignate, from each qualifying list, the party representatives on
the basis of proportional representation.

(5) The allocatlon of seats by the Commission under Article 97(1)(c) of the
Constitution will be proportional to the number of seats won by the party under
Article 97(1Xa) and (b) of the Constitution.

(6) The allocation of seats by the Commission under Article 98(1)(b), (c) and
(d) of the Constitution shall be proportional to the number of seats won by the party
under Article 98(1)(a) ofthe Constitution.

(7) For purposes of Article 177('lXb) ofthe Constitution, the Commission shall
draw from the list under subsection (1Xe), such number of special seat members
in the order given by the party, necessary to ensure that no more than two-thirds
of the membership of the assembly are of the same gender.

(8) For purposes of Article 177(1)(c) of the Constitution, the Commission shall
draw from the list under subsection (1X0 lour special seat members in the order
given by the party.

(9) The allocation of seats by the Commission under Article 177(1 Xb) and (c)
of the Constitution shall be proportional to the number of seats won by the party
under Article 177(1\(a) ofthe Constitulion.

[Act No. 12 o12012, Sch.]

37. Re-allocation of special seat

(1) lf a representative from a political party list dies, withdraws from the party
list, changes parties, resigns or is expelled from his or her party during the term
of the representative, the seat of the representalive shall be allocated to the next
candidate of the same gender on the respective political party list.

(2) Notwithstanding the provision of section 34(10), if there are no more
candidates on the same party's list, lhe Commission shall require the concerned
political party to nominate another candidate within twenty-one days.

(3) A vacancy in any seat in a political party lisl shall not be filled three months
immediately before a general election.

(4) Where a political party fails to comply with the provisions of subsection
(2) the Commission shall not allocate the seal Ior the remainder of the term of
Parliament or the county assembly.

I
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38. Holding of elections

After a notice ofan electior'ias been published in he Gazetla under section 14,
16, 17 and 19, every returning oficer shan pmceed to hold the election according to
the terms of the notice and in accordance with tl'e regulations relating to elections.

fA61 No.47 of m12, Sch.l

38A. Number of voters per polling station

For the efficient and effective conduct of elections, thB Commission shall
determine the number of voters per polling station but such number shall not
exceed five hundred voters.

[,Acl No.36 of 2016, s.13]

39, Determination and declaration of results
(1) The Commission shall determine, declare and publish the results of an

election immediately after close of polling.

(1A) The commission shall appoint constituency retuming officers to be
responsible for-

(i) tallying, announcement and declaration, in the prescribed form, of the
linal results from each polling station in a mnstituency for the election
of a member of the National Assemb,y and members of the county
assembly:

(ii) collating and announcing the results from each polling station in

the constituency for lhe election of the President, county Govemor,
Senator and county women representative to the National Assembly;
and

(iii) submitting, in the prescribed form, the collated results for the election
of the President to the national tallying centre and the collated results
for the election oi the county Governor, Senator and county women
representative to the National Assembly to the respective county
returning offlcer.

(18) )The Commission shall appoint county retuming officers to be responsible
for tallying, announcement and declaration, in the prescribed form, of final results
from constituencies in the county for purposes of the election of the county
Governor, Senator and county women representative to the National Assembly.

(1C) For purposes of a presidential election the Commission shall -
(a) electronically transmit, in the Prescribed form, the tabulated results of

an election for the President from a polling station to the constituency
tallying centre and to the national tallying centre;

(b) tatly and verify ttle results received attle national tallying centre; and

(c) publish the polling result forms on an online public portal maintained
by the Commission.

(1D) The chairperson ofthe Commission shal declare the results ofthe election
of the President in acmrdance with Article 138(10) of the Constitution.

(2) Before determining and declaring the final results of an election under
subseclion (1), the Commission may announce the provisional results of an

election.
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(3) The Commission shall announce the provisionaland final results in the order
in which the tallying of the results is completed.

lAct No.36 o12016, s. 14i

40. Voter education
(1) The Commission shall, in performing its duties under Article 88(4)(g) of the

constitution establish mechanisms for the provision of continuous voler education
and cause to be prepared a voter education curriculum.

(2\ The mechanisms under subsection (1) shall include provision for
partnership with other agencies and non-state actors in the provision of voter
education.

[Act No.36 of2016, s. 15]

41. Access to and obligation of media

(1) Subject to subsection (2), a political party participating in an electlon shall
have access to the state owned media services during the camPaign period.

(2) The Commission shall, after consultations with the independent candidates,
the political parties concemed and the officers responsible for the state owned

media services, monitor the equitable allocation of air-time during the campaign
period.

(3) Every slate owned print or electronic media which publishes any information

relating to the electoral process shall be guided by the principle of total imPartiality
and shall refrain from any discrjmination in relation to any candidate.

(4) The Code of Conduct for the practice ofiournalism prescribed under the
Media Act (No. 3 of 2007) shall be subscribed to and observed by every media
house and every person who reports on any election and re{erendum under the
Constitution and this Act.

(5) For the purpose of giving effect to this section, the Commission may, in

writing, issue directives to the media.

(6) The Commission may prohibit a media house that contravenes lhe Code

of Conduct prescribed under the Media Act from transmitting information related
to an election under this Act.

lAct No. 12 of2012, Sch.l

42. Accreditation of observers, agents, reporters, etc.

The Commission may at any election accredit-
(a) person as an obseryer, agent or media rePresentative; or

(b) any person or institution to repod on an election.

43. Participation in elections by public officers

(1) Deleted by Act No. 36 of 2016, s. 14.

(2) Deleted by Act No. 36 of 2016, s. 14.

(3) Deleted by Act No.36 of 2016, s. 14.

(4) Deleted by Act No. 36 of 2016, s. 14.

I
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(5) A public omcer who intends to contest an election under this Act shall resignr

from public ofhce at least six months before the date of election-

(6) This section shall not apply to-
(a) the President;
(bl Delated by Act No. 36 of 2016, s. 14;

(c) the Deputy President:

(d) a member of Parliament;

(e) a county governor;

(0 a deputy county governor;

(g) a member of a county assembly.

[Acl No. 12 of2012, sch, Act No.36 of2016, s. 16.i

44. Use of technology
('l ) Subject to this section, there is established an integrated electronic electoral

system that enables biometric voter registration, electronic voter identification and
electronic transmission of results.

(2) The commission shall, for purposes of subsection(1), develop a policy on
the progressive use of technology in the electoral process.

(3) The Commission shall ensure that the technology in use under subsection
(1) is simple, accurate, veriliable, secuTe, accountable and transparenl.

(4) The Commission shall, in an open and transparent manner -(a) procure and put in place the technology necessary for the conduct of
a general election at least eight months before such elections; and

(b) test, verify and deploy such technology at least sixty days before a

general election.

(5) The Commission shatl, for purposes of this section and in consultation with
relevant agencies, institutions and stakeholders, including political parties, make
regulations for the implementation of this section and in particular, regulations
providing for -(a) the transparent acquisition and disposal of

communication technology assets and systems;

(b) testing and certification of the system;

(c) mechanisms for the conduct of a system audit;

(d) data storage and information security;

(e) data retention and disposal;

(0 access to electoral system software source codes;

information an

(g) capacity building of stafl of the Commission and relevant stakeholders
on the use of technology in the electoral process:

(h) telecommunication network for voter validatlon and resuit
transmission;

(i) development, publication and implementation of a disaster recovery
and operations continuity plan; and

0) the operations of the technical committee established under
subsection (7).
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(6) Notwithstanding the provisions of section 109(3) and (4), the Commission
sHl prepare and submit to Parliament, the regulations required made under
subsEciion (4) within a period of thirty days from the date of commencement of
ttris sectorl

C7) The technology used for the purpose of the first general elections upon the
coriiiienc€msnt of this section shall -(a) be restricted to the process ofvoter registration, identification of volers

and results transmission; and
(b) be procured at least eight months before the general election.

(8) For the purposes of giving effect to this sectjon, the Commission shall
establish a technical committee of the Commission consisting of such members
and officers of the Commission and such olher relevant agencies, institutions or
stakeholders as the Commission may consider necessary to oversee the adoption
of technology in the electoral process and implement the use of such technology.

{Ac{ No. 36 of 2016, s. l7.l

PART IV _ RECALL OF MEMBER OF PARLIAMENT

45. Right of recall
(1) The electorate in a county or conslituency may recall their member of

Padiament before the end ol the term of the relevant House of parliament on any
of the grounds specified in subsection (2).

(2) A member of Parliament may be recalled where the member-
(a) is found, afler due process of the law, to have violated the provisions

of Chapter Six of the Constitution;

(b) is found, after due process of the law, to have mismanaged public
resources;

(c) is convicted of an offence under this Act.

(3) A recall of a member of Parliament under subsection (1) shall only be
initiated upon a judgement or finding by the High Court confirming the grounds
specified in subsection (2).

(4) A recall under subsection (1) shall only be initiated twenty-four months
afler the election of the member of Parliament and not later than twelve months
immediately preceding the next general election.

(5) A recall petition shall not be filed against a member of Padiament more than
once during the term of that member in Parliament.

(6) A person who unsuccessfully contesled an election under this Act shall not
be eligible, directly or indirectly, to initiate a petition under this section.

46. Fetition for recall
(1) A recall under section 45 shall be initiated by a petition which shall be filed

with itre Commission and which shall be-
(a) in writing;

(b) signed by a petitioner who-
(i) is a voter in the constituency or county in respect of which the

recall is sought; and

(ii) was registered to vote in the election in respect of which the
recall is sought;
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(c) accompanied by an order of the High Court issued in lerms of section
45(3).

(2) The petition referred to in subsection (i ) shall-
(a) specify the grounds for the recall as specified under section 45(2);
(b) contain a list of such number of names of voters in the constituency

or county which shall represent at least thirty percent of the registered
voters. and

(c) be accompanied by the fee prescribed for an election petition.
(3) The list of names referred to in subsection (2)(b) shall contain the

names, address, voter card numbel national identity card or passport number and
signature of the voters supporting the petition and shall contain names of at least
fifteen percenl of the voters in more than half of the wards in the county or the
constituency, as appropriate.

(4) The voters supporting a petition under subsection (3) shall represent the
diversity of the people in the county or the constituency as the case may be.

(5) The petitioner shall collect and submit to the Commission the list of names
under subsection (2)(b) within a period of thirty days after flling the petition.

(6) The Commission shall verify the list of names within a period of thirty days
of receipt of that list.

(7) The Commission, if satisfled that the requirements of this section are met,
shall within fifteen days after the verification, issue a notice of the recall to the
Speaker of the relevant House.

(8) The Commission shall conduct a recall election within the relevant
constituency or county within ninety days of the publication of the question-

47. Recall elections
(1) Where a member of Parliament is to be recalled under section 45, the

Commission shall frame the question to be determined at the recall election.

(2) A question referred to in subsection (1)shall be framed in such a manner
as to require the answer "yes'or the answer "no".

(3) The Commission shall assign a symbol for each answer to the recall
question.

(4) The voting at a recall election shall be by secret ballot.
(5) A recall election shall be decided by a simple majority of the voters voting

in the recall eleclion.

(6) Where a recall election results in the removal of a member of Parliament,
the Commission shall conduct a by-election in the affected constituency or county.

(7) A member of Parliament who has been recalled may run in the by-election
conducted under subseclion (6).

48. Validity of recallelection

A recall election shall be valid if the number of voters who concur in the recall
election is at least fifty percent of the total number of registered voters in the
affected county or constituency.
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PART V - REFERENDUM

49. lnitiation of a referendum

(1) Whenever it is necessary to hold a reiarendum on any issJe, ihe President

shall by notice refer the issue to the Commission for the purposes of conducting

a referendum.

(2) Where an issue to be decided in a reierendum has been referred to the

Commission under subsection (1), the Commission shall frame the question or
questions to be determined during the referenCum.

(3) The Commission shall, in consullation with the Speaker of the relevant

House, lay the question referred to in subsecion (2) before the House for aPproval

by resolution.

(a) The National Assembly may approve one or more questions for a
referendum.

(5) The Commission shall publish the question approved under subsection (4)

in the Gazetle and in the electronic and print media of national circulation.

(6) The Commission shall conduct the referendum within ninety days of
publication of the question.

(7) The Commission may assign such symbol for each answer to the

referendum question or questions as it may consider necessary

(8) A symbol assigned under subsection (7) shall not resemble that of a polilical

party or of an independent candidate.

50. Notice of holding referendum

( 1 ) The Commission shall, within fourteen days after publication of the question

referred to in section 49 publish a notice of the holding of the referendum and

the details thereof in the Gazette, in the elecfonic and Print media of national

circulation.

(2) The notice shall specify-
(a) the referendum question or questions and the option of the answer

or answers:

the symbols assigned for the answers to the referendum question;

the day on which the referendum is to be held which shall not be less

than twenty one days after the date of the publication of the notice:

the polling time of the referendum;

the day by which the referendum committees shall have registered

with the Commission; and

the day and time by which canrtraign in support of or in opposition to

the referendum question shall stait and cease.

t

(b)

(c)

(d)

(e)

T

(f)
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(2) Where there is more than one referendum question, persons intending
to campaign for or against each referendum question shall, on application to the
Commission, form one national referendum committee each and one committee
each in every constituency for each referendum question.

(3) A referendum committee shall apply to the Commission for registration in
the prescribed form.

(4) An application under subsection (3) shall be accompanied by information
showing that the applicant adequately represents persons campaigning for or
against the referendum question.

(5) The national referendum committees shall control and regulate the
constituency referendum commitlees.

(6) A member of a referendum committee shall subscribe to and abide by the
Electoral Code of Conduct set out in the Second Schedule.

IL.N. 19/2012.1

52. Costs of referendum committee
(1) Each referendum committee shall bear its own costs during the campaign

period of the referendum.

(2) The costs referred to in subsection (1 ) include payment of the age nts of the
respeclive referendum committees.

53. Procedure for conduct of referendum

The procedure for the conduct of an election shall apply with necessary
modifications to the conduct of referendum.

54- Voting threshold

A referendum question on an issue other than that contemplated in Articles 255
and 256 of the Constitution shall be decided by a simple majority of the citizens
voting in the referendum.

55. General power of the Commission

Nothing in this Act shall preclude the Commission from taking any administrative
measures to ensure effective conduct of the referendum.

55A. Maintenance of secrecy at elections
(1) Every elections officer, candidate or agent authorized to lake part in any

proceedings relating to the issue or receipt of ballot papers or to aftend at a polling
station or at the counting of the votes shall, before so attending, make an oath of
secrecy prescribed in the Third Schedule.

(2) Every office( candidate or agent io attendance al a polling station shall-

(a) maintain and aid in maintaining the secrecy of the ballot; and
(b) not communicate, except for a purpose authorized by law before the

poll is closed, any information as to the name or number on the
register of voters, of any voter who has or has not applied for a ballot
paper or voted at that station or as to the official mark.

(3) A presiding officer may, upon request, divulge to a candidate or to the agent
of a candidale the total number of voters who have voted in the station at any time
before the poll is closed.

[Act No.36 o{ 20'16, s.18.]
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55B. Postponement of elections by the Commission

(1) The Commission may, where a date has been appointed for holding an
election, postpone the election in a constituency, county or ward for such period

as it may consider necessary where -(a) there is reason to believe that a serious breach of peace is likely to
occur if the election is held on that date;

(b) it is impossible to conduct the elections as a result of a naturaldisaster
or other emergencies,

(c) that there has been occurence of an electoral malpractice of such a

nature and gravity as to make it impossible for an election to proceed.

(2) Where an election ls postponed under subsection ('l), the election shall be

held at the earliest practicable time.

(3) Notwithstanding the provisions of this section, the Commission may. if
satisfied that the result of the elections will not be affected by voting in the area

in respect of which substituted dates have been appointed, direct thal a return of
the elections be made.

[Act No. 36 of 2016. s. 18.]

PART VI - ELECTION OFFENCES

56. Repealed by Act No.37 of 2016, s.25.

57. Repealed by Act No. j7 of 2016, s- 25.

58. Repealed by Act No. 37 of 2016, s. 25.

59. Repealad by Act No. 37 of 2016, s. 25.

60, Repealed by Act No. 37 of 2016, s. 25.

61. Repealed by Act No. 37 of 2016, s. 25.

62. Repealed by Act No. 37 of 2016, s. 25.

63. Repealed by Act No. 37 of 2016, s. 25.

64. Repealed by Act No. 37 of 2016, s- 25.

65. Repealed by Act No. 37 of 2016, s. 25.

66. Repealed by Act No. 37 of 2016, s. 25.

67. Repealed by Act No. 37 of 2016, s. 25.

68. Repealed by Acl No. 37 of 2016, s. 25.

69. Repealed by Act No.37 of2016, s.25.

70. Repealed by Act No. 37 of 2016, s. 25.

7'l . Repealed by Act No. 37 of 2016, s. 25.

72. Repealed by Act No. 37 of 2016, s. 25.

73. Repealed by Act No. 37 of 2016, s. 25.

I
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PART VII _ ELECTION DISPUTES RESOLUTION

Dispde Resolution by the Commission

74. Settlemenl cf certain disputes
(1) Pursuant to A,lide 88(aXe) of the Constitution, the Commission shalt be

responsible for the s€i ernefli oielectoral disputes, including disputes relating to or
arising from nominations bui excluding elecllon petitions and disputes subsequent
to the declaration of election results.

(2) An electoral dispute under subsection ('l ) shall be determined within seven
days of the lodging of the dispute with the Commission.

(3) Notwithstandiog su.bsection (2), where a dispute under subsection (1)
relates to a prospective nomination or election, the dispute shall be determined
before the date of the nomination or election, whichever is applicable.

Election Petitions

75. County election petitions
(1) A question as to validity of an election of a county governor shall be

determined by High Court within the county or nearest to the county.
('lA) A question as to the validity of the election of a member of a county

assembly shall be heard and determined by the Resident Magistrate's Court
designated by the Chief Justice.

(2) A question under subsection ('1) shall be heard and determined within six
months of the dale of lodging the petition.

(3) ln any proceeding brought under this section, a court may grant appropriate
relief, includingF-

(a) a declaration of whether or not the candidate whose election is
questioned was validly elected;

(b) a declaration of which candidate was validly elected; or
(c) an order as to whether a fresh election will be held or not.

(4) An appeal under subsection (1A) shall lie to the High Court on matters of
law only and shall be-

(a) filed within thirty days of the decision of the Magistrate's Court; and
(b) heard and determined within six months from the date of filing of the

appeal.

[Act No 47 of2012, Sch.]
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76. Presentation of petitions

(1) A petition-
(a) to question lhe validity of an election shall be filed within twenty eight

days after the date of declaration of the results of the election and
served within fifteen days of presentation;

(b) to seek a declaration that a seat in Parliament or a county assembly
has not become vacant shall be presented within twenty-eight days
afler the date of publication of the notification of the vacancy by the
relevant Speaker; or

(c) to seek a declaration that a seat in Parliament or a county assembly
has become vacant may be presented at any time.

(2) A petition questioning a retum or an election upon the ground of a corrupt
practice, and specifically alleging a payment of money or other act to have been
made or done since the date aforesaid by the person whose election is questioned

or by an agent of that person or with the privity of that person or his agent may, so

far as respects the corrupt practice, be filed at any time within twenty-eight days
after the publication of the election results in the Gazelte.

(3) A petition questioning a return or an election upon an allegation of an illegal
practice and alleging a payment of money or other act to have been made or
done since the date aforesaid by the person whose election is questioned, or by
an agent of that person, or with the privity of that person or his election agent in
pursuance or in furtherance of the illegal practice alleged in the petition, may, so
far as respects the illegal practice, be filed at any time within twenty-eighly days
afier the publication of the election results in the Gazefte.

(4) A petition filed in time may, for the purpose of questioning a return or an

election upon an allegation of an election ofience, be amended with the leave of
the election court within the time within which the petition questioning the return or
the election upon that ground may be presented.

(5) A petition filed in respect of the matters set out in subsections (2) and (3)

may, where a pelition has already been presented on other grounds, be presented

as a supplemental petition.

lAct No. 36 of 2016. s. 19.1

77. Service of petition

(1) A petition concerning an election, other than a presidential election, shall
be filed within twenty-eight days after the declaration of the eleclion results by the

Commission.

(2) A petition may be served personally upon a respondent or by advertisement
in a newspaper with national circulation.

78. Security for costs

(1 ) A petitioner shall deposit security for the payment of cosls that may become
payable by the petitioner not more than ten days afler the presentation of a petition

under this Part.

(2) A person who presents a petition to challenge an election shall deposit-
(a) one million shillings, in the case of a petition against a presidential

candidate;

(b) five hundred thousand shlllings, in the case of a petition against a

member of Parliament or a county governor; or
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(c) one hundred thousand shillings, in lhe case of a petitjon againsl a
member of a county assembly.

(3) Where a petitioner does not deposit security as required by uris section, or
if an objection is allowed and not removed, no further proceedings siial be heard
on the petition and the respondent may apply to the election coud for an order lo
dismiss the petition and for the payment of the respondent,s costs-

(4) The costs of hearing and deciding an application under subsection (3) slrall
be paid as ordered by the eleclion court, or if no order is made, shall form part of
the general costs of the petition.

(5) An election court that releases the security for costs deposited under this
section shall release the seolrity after hearing all the parties before the release
of the security.

79. Procedure of election court on receipt of petition

Upon receipt of a petition, an election court shall peruse the petition and-
(a) if it considers that no sufficient ground for granting the relief claimed

is disclosed therein may re.iect the petition summarily; or
(b) fix a date for the triat of the petition.

80. Powers of election court
(1 ) An election court may, in the exercise of its jurisdiction-

(a) summon and swear in witnesses in the same manner or, as nearly
as circumstances admit, as in a trial by a court in the exercise of its
civil jurisdiction and impose the same penalties for the giving of false
evidence:

(b) compel the aftendance of any person as a witness who appears to the
court to have been concerned in the election or in the circumstances
of the vacancy or alleged vacancyi

(c) examine a witness who is compelled to attend or any other person
who has not been called as a witness in court, and examined by a
party to the petition and after examination the witness may be cross
examined by or on behalf of the petitioner and respondent or either
of them; and

(d) decide all matters that come before it without undue regard to
technicalities-

(2) A person who refuses to obey an order to attend court commits lhe offence
of contempt of court.

(3) lnterlocutory matters in connection with a petition challenging results of
presidential, parliamentary or county elections shall be heard and determineC by
the elsction court.

(4) An election court may by order direct the Commission to issue-a certificate of
election to a President, a member of Parliament or a member of a county assernhly
if-

(a) upon recount of the ballots cast, the winner is apparenq and
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(b) that winner is found not to have committed an election offence.

(5) The Commission shall, in writing, notify the relevant Speaker of the decision
made under subsection (4).

81- Prohibition of disclosure of vote

A voter who has voted at an election shall not, in the Proceedings of an eleclion
petition, be required lo state whom they voted for.

82. Scrutiny of votes

(1) An election court may, on its own motion or on applic4tion by any party to

the petition, during the hearing of an election petition, order for a scrutiny of votes

to be carried out in such manner as lhe election court may determine.

(2) Where the votes at the trial of an election petition are scrutinized, only the
following votes shall be struck otf-

(a) the vote of a person whose name was not on the regisler or list of
voters assigned to the polling station at which the vote was recorded
or who had not been authorised to vote at that station;

(b) the vote of a person whose vote was procured by bribery, treating or
undue influence;

(c) the vote of a person who committed or procured the commission of
personation at the election;

(d) the vote of a person proved to have voted in more than one
constituencY;

(e) the vote of a person, who by reason of conviction for an election
offence or by reason of the rePort of the election court, was
disqualified from voting at the election; oI

(f) the vote cast for a disqualified candidate by a voter knowing that the
candidate was disqualified or the facts causing the disqualilication, or
after suficient public notice of the disqualification or when the facts
causing il were notorious.

(3) The vote of a voter shall not, except in the case specified in subsection (1)

(e), be struck off under subsection (1) by reason only of the voter not having been

or not being qualified to have the voter's name entered on the register of voters.

83. Non-compliance with the law

No election shall be declared to be void by reason of non-compliance with any
written law relating to that election if it appears that the election was conducted in

accordance with the principles laid down in the Constitution and in that written law

or that the non-compliance did not affect the result of the election.

84. Costs

An election court shatl award the costs of and incidental to a petition and such
cosls shall follow the cause.

85. Determination of election Petition

An election petition under this Act shall be heard and determined within the
period specifled in the Constitution

I
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85A. Appeals to the Court ofAppeal
(1) An appeal from the High Court in an election petition conceming

membership of the National Assembly, Senate or the office of county governor shall
lie to the Court ofAppeal on mafteB of law only and shall bs-

(a) filed within thirty days of the decision of the High Court; and
(b) heard and determined within six months of the filing of the appeal.

(2) An appeal under subsection (1) shall ac1 as a stay of the certificate of the
election court certifying the results of an election until the appeal is heard and
determined.

Ect No. 47 of 20'12, Sch. Act No. 36 of 2016, s. 2O.l

86- Certificate of court as to validity of election
(1) An election court shall, at the conclusion of the hearing of an election

petition, determine the validity of any question raised in the petilion, and shall certify
its determination to the Commission which shall then notify the relevant Speaker.

(2) Upon receipt of a certificate under this section, the relevant Speaker shall
give the necessary directions for altering or confirming the return, and shall issue
any notification which may be necessary.

87. Report of court on electoral malpractices
(1) An election court may, at the conclusion of the hearing of a petition,

in addition to any other orders, make a determination on whether an electoral
malpractice of a criminal nature may have occurred.

(2) Where the election court determines that an electoral malpractice of
a criminal nature may have occurred, the court shall direct that the order be
transmitted to the Director of Public Prosecutions.

(3) Upon receipt of the order under subsection (2), the Director of public
Prosecutions shall-

(a) direct an investigalion to be carried out by such State agency as it
considers appropriate; and

(b) based on the outcome of the investigations, commence prosecution
or close the matter.

JAct No. 36 of 2016, s. 21.I

Referendum Petitions

88. Election petition procedures to apply to referendum petition

Unless specifically provided for in this Act, the procedure applicable to an
election petition shall apply to a referendum petition.

89. Referendumpetition
(1) The conduct, result and validity of a referendum may be challenged by

petition to the High Court.

(2) A petition challenging the conduct, result or validity of a referendum shall-
(a) set out the facts relied on to invalidate the referendum;
(b) identify the specific matter or matters on which the petitioner relies as

justifying the grant of retief;

(c) contain a request for the relief to which the petitioner claims'to be
entitled; and
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(d) be flled in the High Court within twenty-one days of the publication of
the notice of the resutts of 'rhe referendum in the Gazette.

(3) A referendum petition nrq/-be p1€seni'eci cn any of the following grounds-

(a) in respect of the res-rlt of the voting in all he constituencies or in any
one constituency. tirat corruPt practices prevailed at or in relation to

the voting at the reierendum in that mnstituency, or that there was
an error or mismnduct, whetlei by act or omission, on the part of a
referendum officer; or

(b) in respect of the decfared result of the reierendum, that there was an

enor in the counting or taltying of the votes cast in the referendum.

90. Composition of Court

A referendum petition shall be heard and determined by a bench of three judges

appointed by the Chief Justice.

91, operation of declared result of issue submitted to referendum

('1) Where a referendum Petition is not presented to the High Court within the

time specified in section 89(2)(d), the declared result of referendum shall-
(a) have effect from the date on which the result is gazeffed;

(b) be flnal and not be challenged in any court of la\'rr'; and

(c) be conclusive evidence of the voting at the referendum and of the

result of the referendum.

(2) Nothing in this section shall be construed as preventing or delaying the

coming into operation of any law in respect of which a referendum is held PUrsuant
to the provisions of the Constitution or any other written law if-

(a) it is stated in the declared result of the referendum that the provisions

of the Act are supported by the votes of a majority of the persons

entitled to vote in the referendum; and

(b) the question raised by any referendum petition or, if more than one,

by all referendum petitions presented to the High Court in respect

of such referendum would not, if decided in favour of the petitioner

or petitioners, as the case may be, lead to a declaration by the

Commission that lhe votes of a majority of the persons entitled to vote

in such referendum did not suPport the provisions of the said law.

92. Persons who may present referendum petition

(1) A referendum petition may be presented in the High Court by-
(a) in the case of a petition in respect of the result of the voting in a

constituency, a person who voted lawfully or had a right to vote in that

constituency at ths re{erendum;
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(b) in the case of a petition in respect of the declared result of the
referendum, a person who voted at the referendum or had a right to
vote at the feferendum: or

(c) in any other case, the Commission.

(2) A petitioner who presents a referendum petition shall serve all the
respondents to the petition within seven days of filing the petition.

(3) A petitioner shallpublish a notice ofthe petition in the Gazelfe and in at least
one newspaper of national circulation, within fourteen days after the petition is filed.

(4) A petition may be served personally upon the respondent or by
advertisement in a newspaper with national circulation.

lcorr. No. 18/2012.1

93. Respondents to referendum petition

(1 ) Where, at the hearing of a reFerendum petition, a person is alleged to have
been guilty oI a corrupt practice in relation to the referendum, or where a copy of
a referendum petition is served on a particular person on the direction of the High
Court, the High Court may, on the application of that person, add or name that
person as a respondent to the petition.

(2) Where, at the trial of a referendum pelition presented by lhe Commission, a
question oi law arises in relation to action or omission by a referendum oflicer, the
High Court may, on the application of the Attorney-General, name the referendum
officer as a respondent to the petition.

94. Filing of referendum petition
(1) A referendum petition shall be signed by the petitioner or by all the

petitioners, if more than one.

(2) Whenever a referendum petition is presented under this section, the
Reglstr-ar of the High Court shall, in wriling, inform the Commission of the filing.

95. Duty of Registrar to make list of referendum petitions
(1) Sub.iect to the provisions of subsection (2), the Registrar of the High Court

shall make a list of all the referendum petitions filed under this Part in the order in
which they are filed, and shall keep in the Registrar's otlice, a copy of the list which
shall be open for inspection by any person who applies to inspect the list.

(2) A referendum petition shall, unless the High Court orders otherwise, be tried
in the order in which it appears on the list made by the Registrar under subsection
(1).

(3) Where more than one petition is presented relaling to the same referendum,
all such petitions shall be dealt with as one petition as far as the inquiry into the
referendum is concerned.

96. Practice procedure and security for costs
(1 ) Subject to the provisions of section 98, the Rules Committee as constituted

under the Civil Procedure Act (Cap. 21), may make rules generally to regulate
the practice and procedure of the High Court with respect to the filing and trial of
election and referendum petitions, including rules-

(a) specifying-
(i) the time within which any requirement of the rules is to be

complied with;
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(ii) the costs of and incidental to the filing and the trial of an election
and referendum petition; and

(iii) the fees to be charged in respect of proceedings of an election
and referendum petition: and

(b) generally with regard to any other mafter relating to an election ard
referendum petition as the Chief Justice may deem necessary.

(2) A petitioner shall deposit one million shillings as security for costs of a
petition presented under this Act, within ten days of presenting the petition.

(3) Where, a petitioner does not deposit security for costs as required undsr
this section after presenting of a referendum petition, the referendum petition shali
be struck out.

(4) The High Court may, make such order as to costs as it may deem fit and
just in respect of any referendum petition dismissed under this section.

IAcl No. 47 of 2012. Sch.l

97. Death of or delay by petitioner

Where there are two or more petitioners and one or more of the petitioners

dies or die at any time before the final order of the court hearing the petition, the
surviving petitioner or petitioners shall be entitled to continue with the Petition.

98. Hearing of referendum petition

(1) A referendum petition shall be-
(a) heard and determined within six months from the date of presentation

of a Petition; and

(b) heard in oPen court.

(2) The High Court may, in respect of the trial of a referendum petition, exercise
such powers within its civil jurisdiction as it may deem aPpropriate.

(3) A referendum petitjon may be withdrawn by the petitioner on notice to the
other parties and the High Court, subject to any order of the Court as to costs-

99. Powers of a court to summon witnesses in a referendum petition

(1) A Court hearing a referendum petition may, at the hearing of the petition-

(a) order any person who appears to the court to be concerned in or
affected by the referendum Petition to attend as a witness at such
hearing; and

, (b) examine any witness or any person who is present at the hearing even
if the witness or person is not called as a witness by any party to the

Proceedings:

Provided that after examination by the court, the witness or person

may be cross-examined by or on behalf of the petitioner or the

respondent.

(2) Where a person is ordered to attend as a witness under subsection (1), the
Court may direct that a copy of the referendum petition be served on that person.

(3) A person who is called as a witness at lhe trial of a referendum petition shall

not be excused from answering any question relating to any offence connectecj

with the referendum on the ground that the answer thereto may incriminate them

or on the ground of privilege.
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(4) Noiwithstand ing subsection (3F
(a) a witness who answers every question which they are required to

answer under this section to the satisfaction of the court, and the
ansErs to which may tend to incriminate them, shall not be liable to
prosecution for any offence committed by them in connection with the
refercndum and in respect of which they are so examined, and shall
be efltitled to receive a certificate of indemnity issued by the Registrar
stating that the person is discharged from liability and shall not be
prosecuted for that offence; and

(b) an answer by a witness to a question before the Court under this
seCion shall not, except in the case of any criminal proceedings for
giving false evidence in respect of such evidence, be admissible as
evidence in any civil or criminal proceedings against them.

(5) Where a person has received a certificate of indemnity under subsection (3),
and legal proceedings are, at any time, brought against that person for an offence
to which the certificate relates, the court having cognizance of the case shall, on
proof of the certificate of indemnity, stay such proceedings.

(6) Allreasonable expenses incuned byanyperson in attending atorappearing
before the High Court to give evidence as a witness at the trial of a referendum
petition shall be paid to such person according to the scale of allowances and
expenses appropriate in civil proceedings before the High Court.

100. Prohibition of disclosure of vote

A voter who has voted at a referendum shall not, in proceedings to question the
referendum be required to state how he voted.

10'l . Examination of votes
(1) The High Court on its own motion or on an application by a petitioner may,

during the hearing of a referendum petition, order for a scrutiny of votes to be
carried out in such manner as the High Court may determine.

(2) The provisions of section 82 shall apply with respect to scrutiny of votes
under this section.

102. Powers of Court
('1) At the conclusion of the hearing of a referendum petition challenging the

conduct or result of the referendum, the High Court may-
(a) dismiss the petition;

(b) declare the published result to be incorrect;
(c) decjare the referendum to be void; or
(d) uphold the petition in whole or in part.

(2) iMrthout limiting the generality of this section, the High Court may exercise
its pourers to deciare a referendum void on the ground that this Act or the
reguiations made under this Act were contravened during the referendum, and
such cofltravention has seriously affected the result of the referendum.

(3) The Registrar of the High Court shall deliver to the Commission a certified
copy of any decision made by the High Court under subsection (1).
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(4) The Registrar of the High Court shall, at the conclusion of the proceedings

in respect of a referendum petition, submit to the Commission a certificate under

the Registrar's hand, stating that the hearing of the referendum Petition has been

concluded, and the Commission shall, upon receipt of such certificate, declare and

publish the result of the referendum in accordance with the flndings of the High

Court.

(5) A declaration made by the Commission under subseclion (4) shall be inal,
shall not be challenged in any court, and shall be conclusive evidence of the voting

at the referendum to which it relates and of the result of such referendum.

(6) Where the High Court declares a referendum void, the Commission shall

conduct a fresh referendum.

103. Petition expenses

(1) Sub.iect to the provisions of this section, all costs, charges and expenses

of and incidental lo the presentation and hearing of a referendum petition shall be

borne in such manner and in such proportions as the High Court may order, and

in particular, any costs which, in the opinion of the High Court, have been caused

by any vexatious conduct or by any frivolous or vexatious allegalions or objections

on the part of the petitioner or of the respondent, may be ordered to be paid by the

party by whom such costs have been caused.

(2) Where in the hearing of a referendum petition a Person apPears to the High

Court to have been guilty of any corrupl practice relating to the referendum, the

High Court may, after giving that person an opportunity lo make a statement to

show why the order should not be made, order the whole or a portion of the costs

of or incidental to the trial of the referendum petition to be paid by lhat person to

such person or persons as the High Court may determine.

(3) Money deposited as security shall, when no longer needed as security for

costs, be returned to the person in whose name it is deposited or to any Person
entitled to receive the money by order of the High Court, "hich may be made upon

motion after notice and proof that all just claims have been satisfied or otherwise

sufliciently provided for as the High Court may require.

104. Facilitation of persons with special needs including persons with
disabilities.

The Commission shall, for the purpose of ensuring that persons with special

needs including persons with disabilities realise their right to vote -
(a) put in place appropriate infrastructure including specialvoting booths;

and

(b) have in each polling station such officers as the Commission

considers necessary to facilitate voting.

lAct No. 36 of 2016, s. 22.1

PART VIII _ GENERAL PROVISIONS

105. Duty to co-operate

(1 ) lt shall be the duty of every public officer and public or private entity to

co-operate with the Commission in its activities during an election and not to hinder

the Commission in carrying out its functions.

T

T
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(2) lt shall be the duty of police officers in their respedive areas of operation,
to take all necessary measures for the maintenance sf lanv and order and stability
necessary for the conduct of an election and to proteci and uphcld the rights of all
persons under any written law relating to elections.

(3) Notwithstanding the provisions of the law relatiE to the National potice
Service or any other written law a police ofilcer assigned cu+ies during the conduct
of an election or referendum shall be deemed to be an elections ofiicerfor purposes
of this Act and subject to direction and instruction of the Commission.

(4) lt shall be the duty of-
(a) all officers of the county administralior! in tleir respective

administrative units;
(b) all persons in charge of local authority facilities;
(c) persons in charge of facilities;
(d) all political parties and members of the public;
(e) all persons in charge of public utilities including teachers in charge of

public schools:
(0 the Registrar of Persons; and
(g) the Registrar of Political Parties,

to give the Commission and its officers the support and collaboration necessary for
the Commission to execute the activities relating to the conduct of an election.

106. Deleted by Act No. 36 of 201 6, s. 23.

107. Powers of arrest and prosecution
(1 ) A member of the Commission or any officer designated by the Commission

may order the arest of a person who commits an offence under this Act.
(2) The Commission shall have the power to prosecute any offences under this

Act and impose sanctions against a person who commits an offence under this Act
pending the hearing and determinatjon of the offence.

(3) A member of the Commission or any person designated by the Commission
shall have the power to impound or to order the impounding of any state resources
that are used in an election campaign.

108. Airtime by stale radio and television for election campaign

All candidates and political parties participatlng in an election shall be allocated
reasonable airtime on all broadcasting media during the campaign period.

lAct No. 12 of2012, Sch.l

'109. Regulations
(1 ) The Commission may make regulations generally for the befler carrying out

of the purposes and provisions of this Act, and in particular, but wiLhout prejudice
to the generality of the foregoing, may make regulations to-

(a) prescribe lhe manner in which registers of vcters shall be compiled
and the manner in which they shall be revised;

(b) prescribe the procedure for registration and issuance of voters cards
and provide for the progressive registration of Kenyan citjzens living
abroad prisoner;

(c) to provide for the regulation ofthe process by which parties nominate
candidates for elections;
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to provide for the manner of nomination, allocation and re-allocation

of special seats and mechanisms for resolving disputes arising out of
such nomination, allocation and re-allocation;

prescribe the procedure for making and determining claims to be

registered and objections to registration;

authorise any registration officer to consider or determine any

application, claim, objection or aPPeal, to summon any Person to

appear before them and give evidence on oath, and to administer an

oath for that purpose and to order the production of any document

relevant to any issue which the offlcer is required to consider and

determine;
provide for the division of constituencies into units for the purpose of
the registration of voters;

prescribe the conditions under which elections may be held in
accordance with the provisions of the Constitution, this Act or any

other written law relating to elections;

prescribe the amount of the dePosit to be paid by or on behalf of

candidates at allelections and the circumstances in which the deposit

may be forfeited;

provide for the appointment of oflicers to preside at polling stations;

prescribe the lacilities to be provided at polling stations and the
persons who may be admitted to polling stations;

prescribe the place and manner in which votes may be cast and the

construction and scaling of ballot boxes and provide for the issue of
ballot papers to voters;

provide for the manner in which, and the person by whom any
question as lo the identity of any person claiming the right to vote shall

be determined;
provide for the manner in which a voter who is not able to read or write

may vole or be assisted in voting;

provide for the manner in which a voter with special needs including

a person with a disability may vote or be assisted in voting;

prescribe the procedure to be followed in the counting ofvotes and the

circumstances in which votes may be rejected by a retuming ofiicer

as being invalid;

prescribe conditions for the use of private motor vehicles. vessels or

buildings at elections;

prescribe the facilities to be provided during the electoral process

and in particular, for voting by electronic machines and the persons

entitled so to vote and the circumstances in which persons may so
votei

provide for the allocation by the Commission, in a just and equitable

manner of the use of state owned radio and television broadcasting

services during any election period;

prescribe the Procedure to be adoPted by the public in making

representations for the alteration of electoral area boundaries;

(d)

(e)

(f)

(s)

(h) t
(i)

0)
(k)

(r)

(n)

(u)

(p)

(q)

(0

(s)

(r)
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(u) prescribe the forms which may be used under this Act and the fees in
respect of anything to be done under this Act:

(v) prescribe the procedure for advance voting for special categories
including patients admitted in hospital, pastoralists, armed forces,
elections officers and other citizens of Kenya providing essential
services;

(w) prescribe the procedure for voting fo. citizens residing outside Kenya;
(x) provide for complaints resolution mechanisms and for the manner of

settiement of electoral disputes;
(y) provide for the conduct of election observers, the media, monitors and

evaluators and organisations carrying out civic and voter education;
(z) provide with reasonable grounds for the postponement of elections;
(aa) provide for mechanisms for carrying out effective voter education;
(bb) provide for the mode of declaration of the result of an election:
(cc) prescribe the manner ol enforcing the Electoral Code of Conduct; or
(dd) provide for the conduct of campaigns during a referendum or an

election;
(ee) provide for the linancing of campaigns during a referendum or an

election;
(ff) prescribe anything which is required to be prescribed or is necessary

or desirable for the better giving effect to this Act.
(2) The power to make regulations conferred on the Commission under this

Act shall be-
(a) for the purpose and objective of giving effect to the Constitution and

this Act;
(b) limited to the nature and scope specifically stipulated in the

Constitution and this Act; and
(c) based on the general principles and standards contained in the

Constitution and this Act.
(3) The power to make regulations shall be exercised only after a draft of the

proposed regulations has been approved by the National Assembly, at least four
months preceding a general election;

Provided that this applies lo the first general election under this Act.
(4) The Commission shall publish inthe Gazette, no ater than sixty days prior

to the date of a general election, the regulations approved by the NationalAssembly
under subsection (3).

IAct No.31 of 2012, s. 3, Act No.47 of 2012. Sch, Act No. 36 of 2016. s.24.1

1'10. Electoral code of conduct
(1) Every political party and every person who participates in an election or

referendum under the Constitution and this Act shall subscribe to and observe the
Electoral Code of Conduct set out in the Second Schedule in such manner as the
Commission may, subject to paragraph 6 of that Schedule, determine.

(21 A political party that is eligible to nominate candidates under the
Constitution, this Act or any other written law shall not be eligible to contest in
any eleclion unless the political party and the candidate have subscribed to the
Electoral Code of Conduct referred to in subsection (1).
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(3) Deleted by Ad No. 36 of 2016, s. 25.

(4) Deleted by Aot No. 36 o12016, s" .

(5) The trial of an offenc€ under this section shall be without prejudice to any
proceedings in or cusequent upon a petjtion.

(6) Deleted by Aci No. 36 ol20i6, s.

(Acl No. 36 of 2016, s. 25)

1 1'1. Repeals

The National Assembly ard Presiderdial Elections Act (CaP. 7) and the Election

Offences Act (Cap. 66) are repealed.

'112. Transitional Provisions
(1) Notwithstanding the Provisions of this Act-

(a) the register of voters Prepared under the National Assembly and

Presidential Elections Act (CaP.7) shall be deemed to have been
prePared under this Act;

(b) a votefs cards issued under the National Assembly and Presidential
Elections Act shall be deemed to have been issued under this Act;

(c) an election official holding offce immediately before the
commencement of this Act shall be deemed to have been aPPointed

in accordance with the provisions of this Act; and

(d) an election petition filed underthe NationalAssembly and Presidential
Elections Act (Cap. 7) shall be deemed to have been ,lled under this
Act.

(2) For avoidance of doubt, until the final announcement of all results of the

first elections for Parliament under the constitution-
(a) a notice of commencement of the provisions of this Act under section

1 shallapplyto the extent contemPlated by section 2(1Xa)ofthe Sixth
Schedule to the Constitution;

(b) any election held before the first elections for Parliament under the

Constitution shall be held in accordance with the provisions of the

former Constitution and the law applicable under that Constitution
pursuant to section 3(2) of the Sixlh Schedule to the Constitulion:

Provided that the period prescribed for the issuance of any document or

the doing of any other act or thing in respect of an eleclion to which is due

at the commencement of this subsection shall, notwithstanding the provisions

of any other written law, be deemed to run with effect from the date of such

commencement.

[Ad No. 12 of2012, Sch., L-N.762012.]

T
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FIRST SCHEDULE

isection 21(2).1

ELECTION OF SPEAKER OF COUNry ASSEMBLY

1. A speaker of a county assembly shall be elected when the county assembly
first meets after a general election and before the county assembly proceeds with
the dispatch of any other business.

2. lf the office of speaker falls vacant at any time before the dissolution of the
county assembly, another member of the assembly shall be elecled to preside over
the transaction of business until after the election of a new speaker

3. The clerk of the county assembly shall preside over the election under
paragraph (2).

4. The names of candidates for election to the ofiice of speaker shall be entered
upon nomination papers obtained from and handed to the clerk, at least forty-eight
hours before the time appointed at which the county assembly is to meel to elect
a speaker, and shall be accompanied in each case, by signatures of two members
who support the candidate and a declaration by them that the candidate is willing
to serve and that the candidate is qualified to be elected as a memberofthe county
assembly under this Act.

5. The clerk shall maintain a register in which shall be shown the date and time
when each candidate's nomination papers were received and shall ascertain that
every such candidate for election to the ofiice of speaker is qualified to be elected
as such under this Act.

6. The election of the speaker shall be by secret ballot.

7. The clerk shall prepare, at least one hour before the meeting of lhe county
assembly, ballot papers upon which shall be shown the names of all candidates
validly nominated under paragraph (5) and shall issue not more than one such
paper to each member who comes to the table to obtain it.

8. The clerk shall, at the commencement of each ballot, cause the ballot box,
empty and unlocked, to be displayed to the county assembly and shall, in the
presence of the county assembly, lock lhe box, which shall thereafter be kept in
the full view of the county assembly until the conclusion of the ba ot.

9. Each member of the county assembly who wishes to vote shall proceed to a
booth or designated area provided by the clerk for that purpose and located next
to and wlthin reasonable distance of the ballot box and shall, whilst therein, mark
the ballot paper by placing a mark in the space opposite the name of the candidate
for whom the member wishes to vote, fold the marked ballot paper before leaving
the booth or area and place the folded ballot paper in the ballot box:

Provided that a member who, before the conchrsion of a ballot has marked a
paper in enor may, by returning it to the clerk, obtain another in its place and the
clerk shall immediately cancel and destroy the paper so returned.

10. The clerk shall make such arrangements as may be necessary to enable any
member with disability to vote.
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1'1. When it appears to the clerk that allmembers who are present anci who wish to
vote have placed their ballot papers in the ballot box, the clerk shall udockthe bo)(
examine the ballot papers and, having reiected those unmarked or spcdt" r@ort
the result of the ballot; and no member who has not already recor# his or her
vote shall be entitled to do so after the clerk has unlocked the ballot bcx.

'12. A person shall not be elected as speaker of a county assemDiy, uniess
supported by votes of twothirds of all the members of the county assemuy and if no
candidate is supported by the votes of two-thirds of all the members, the candidate
who in that ballot receives the highest number of votes and the candidate wtro
in the ballot receives the next highest number shall alone stand for election in a
further ballot and the candidate who receives the highest number of voles on th€
further ballot shall be elected speaker.

13. A candidate may, by written notice to the clerk, withdraw his or her name
before a ballot is started, and in the event of such withdrawal, the clerk shall cross
the name of that candidate off any ballot papers issued for that or any subsequent
ballot.

14. Notwithstandlng an!4hing to the contrary in this Schedule, if there is only one
candidate who has been duly nominated, that candidate shall be declared forthwith
to have been elected speaker, without any ballot or minimum vote being required.

SECOND SCHEDULE

lsections 51(6), 110(1)-l

ELECTORAL CODE OF CONDUCT

(1) This Code shall be subscribed to by-
(a) every political party participating in the election of a president, a

member of Parliament, a county governor, a member of a county
assembly;

(b) every candidate; and

(c) every leader, chief agent, agent or official of a referendum committee.

(2) This Code shall, in so far as it is applicable, bind the Government and
every political party, leader, office bearer, agent and member of a Political party or
a person who supports a political party, and every candidate nominated under the
electoral laws for any election.

(3) All registered political parties and referendum committees shall execute
this Code through the hand of their resPective registered ofiicials to signify their
acceptance to be bound by the provisions of this Code and their csr,rrnl'rnent to

strive to ensure that their members and any person who supports the poiitical party

abide by the code al all stages of elections and referendum.

2. ln this Code, unless the mntext otherwise requires-

"Committee" means the Electoral Code of Conduct Efiforcement
Committee;

"electDral area" means a ward, county or constituency;
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"election court" means the Supreme Court in exercise of the iurisdiction
conferred upon it by Article 163(3Xa), the High Court in the exercise of the
.jurisdcfion confered upon it by Article j65(3Xa)of the Constitution, or the High
Couri in the exercise of the jurisdiction conferred upon it by this Act;

"elector,al laws" means the Constitution, the Elections Act and subsidiary
legislation made thereunder as they relate to the presidential, parliamentary
county elections and the referendum.

3. The object of this Code is to promote conditions conducive to the conduct of
free and fuir elections and a climate of tolerance in which political activity may take
place without fear, coercion, intimidation or reprisals.

4. All registered political parties and other persons bound by this Code shall
endeayour to promote the object of the code to enable free political campaigning
and open public debate to take place in all parts of Kenya during an election period.

5. Registered political parties, referendum committees, ofiicials of political parties
and referendum committees and candidates do, by subscribing to this Code, further
commit themselves lG-

(a) adhere lo the values and principles ofthe Constitution:
(b) give wide publicity to this Code;
(c) promote voter education campaigns;
(d) condemn, avoid and take steps to prevent violence and intimidation;
(e) instruct their candidates, office-bearers, agents, members and

persons who support the political party of their obligations under this
Code;

(0 promote gender equality;
(g) promote ethnic tolerance:
(h) promote cultural diversity;
(i) promote the fair representation of special interest groups;

fi) generally affirm the rights of all participants in an election to_
(i) express divergent political opinions:
(ii) debate and contest the policies and programmes of other

parties;

(iii) canvass freely for membership and support from voters;
(,u) subject to the Pubtic Order Act (Cap. 56) hotd pubtic meetingsi
(v) attend public meetings convened by others;
(vi) distribute non-ofiensive elecloral literature and campaign

materials;
(vii) publish and distribute non-offensive notices and

advertisements;
(viii) erect non-offensive banners, placards and posters;
(ix) remove all banners, placards and posters erected during the

election period;

(x) promote free electoral campaigns by all lawful meansi and
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(xi) co-operate with the Commission and the relevant Govemment
agencies and other authorities in the investigation ofissues and
allegations arising during the election period.

6. All those bound by this Code shall, throughout an election period-
(a) publicly and repeatedly condemn violence and intimidation and avoid

the use ofhate speech, language orany kind ofaction which may lead
to violence or intimidation, whether to demonstrate party skength,
gain any kind of advantage, or for any other reason,

(b) refrain from any action involving violence or intimidation;

(c) ensure that no arms or weapons of any kind are carried or displayed
at political meetings or any march, demonstration or other event of a
political nature;

(d) refrain from campaigning in places of worship or during burial
ceremonies:

(e) co-operate and liaise in good faith with other parlies to avoid
organizing public meetings, demonstrations, rallies or marches to take
place at the same time and venue as similal political events organized
by other parties;

(0 do nothing to impede the right of any party, through its candidates,
canvassers and representatives, to have reasonable access to
voters for the purposes of conducting voter education, fund raising,
canvassing membership and soliciting support;

(g) avoid plagiarizing the symbols, colours or acronyms of other parties;

and to discourage and, ifpossible, Prevent the removal, disfiguremenl
or destruction of political campaign materials of any Party;

(h) refrain from offering any document or reward to any person in
consideration of such person either ioining or not joining any party;

attending or not attending any political event; voting or not voting
(either at all, or in any particular manner); or accepting, refusing or
withdrawing such person's nomination as a candidate in the election;

(i) refrain ftom any attempt to abuse a position of power, privilege or
influence, including parental, patriarchal, state or traditional authority
for political purposes including any offer of reward or threat of penalty;

0) avoid any discrimination based on race, sex, pregnancy, marital
status, health status, ethnic or social origin, colour, age, disability'
religion, conscience, belief, culture, dress, language or birth in

connection with lhe election and political activity;

(k) in relation to the Commission-
(i) acknowledge the authority ofthe Commission in the conduct of

the election or referendum:

(ii) ensure the attendance and participation oI represenlatives at

meetings of any party liaison committee and olher forums
convened by or on behalf of the Commission;

(iii) implement the orders and directions of the Cornmission;

(iv) facilitate the Commissions right of access through official
observers and other representatives to all Public political

meetings or other electoral activities;

I
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(v) co-operate in the official investigation ofissues and allegations
arising during an election period;

(vi) take all reasonable *.eps to e,-,rsure the saEty of observers
and other representatives of the Ccr.nmissicn irom exposure to
insult, hazard or threai iE tle corllsE of their ofiicial duties;

(vii) to establish and maintain eii,ective lines of communication with
the Commission; and

(viii) to abide by the provisions of this Code;

(l) reassure voters with regard to the impartid'dy of fie Commission and
the secrecy and integrity of the ballot, and to reaffirm that no one
should know how any other person has.r'oted;

(m) take reasonable steps to discipline and restrain theil party office-
bearers, employees, candidates. members and persons who support
the political party whc-
(i) infringe this Code;

(ii) engage in activities of commission or omission which constitute
offences under the electoral laws or otheMise fail to observe
this Code; and

(iii) contravene or fail to comply with any provision of the electoral
lawsl

(n) agree for party office bearers, employees, candidates members and
persons who support the political party to submit to the disciplinary
procedures of the Commission for any violation of this Code; and

(o) without prejudice to the right to present a petition lo an election
court, accept the final outcome of the election and the Commission's
declaration and certification of the results thereof.

7. Where, in the opinion of the Commission, any political party or referendum
committee participating in any election or referendum or the leader, office-bearer or
member of a political party or person who supports the political party or referendum
committee or any candidate at any election, in any way infringes any provision of
this Code, the Commission may-

(a) in the case of a political party and, subject to sub-paragraph (b),
and in the case ofthe leader, any office-bearer or memberof a politjcal
party or person who supports the political party referendum committee
or candidate, impose upon that political party one or more of the
following penalties or sanctions which any or all may be suspended
on specific conditions-
(i) a formal waming;

(ii) a flne determined by the Commission;

(iii) notwithstanding the provis.ions of any other written law, an order
prohibiting the politicd party, whettler permanently or for a

specified period, from utifzjng any public media time, through
the television or radio broadcasting service ol such media as
have been or may be atlorated to the politicel party for electoral
purposes;
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(vi) an order prohibiting the political party, referendum committee
or candidate from-
(aa) holding particular public meetings, demonstrations or

marches, or- any kind of meeting, demonstration or
march;

(bb) entering any specified electoral area for purposes of
canvassing for membership, or for any other electoral
purpose;

(cc) erecting placards or banners, or from publishing and
distributing campaign literature;

(dd) publishing or distributing campaign literature and
electoral advertising or limiting the rights of the political
party to do so, and such prohibition or limitation shall
be notified to the relevant regulating officers under the
Public Order Act (Cap.56) in the affected places or
electoral areas for purposes of the Act;

(ee) in the case of the leader, candidate, an oflice-bearer or
member of a political party or person who supports the
political party or referendum committees impose any one
or more of the penalties or sanctions referred to in sub-
paragraph (aXi) or (ii) of this paragraph;

(b) Where a political party, referendum committee, leader or any
office bearer, member or person who supports the political party,
referendum committee or any candidate at an election fails, neglecls
or refuses to comply with the orders of the Commission issued under
paragraph 7(a), the Commission shall impose upon the defaulting
party any of the following sanctions which may be suspended on
specific conditions-
(i) in case of fine imposed, prohibit the defaulting party from

participating in ongoing and future elections as candidates in
case of a defaulting candidate or prohibit the political party or
the referendum commiftee official from participating in ongoing
elections and referendum, and future elections or referendum
or any activity facilitated by the Commission until such fine has
been paid;

(ii) in case of failure to comply with any other sanctions imposed,
cancel the right of such political party or candidate to participate
in the next election; and

(iii) file execution proceedings in the High Court to enforce the
recovery of the fine.

8- A flne imposed by the Commission under this Code shall be registered in the
High Court.

9. Without prejudice to the provisions of paragraph 7, the Commission may either
of its own motion or in consequence of any report made to it, institute proceedings
in the High Court as may be appropriaie in the case of any alleged infrlngement
of this Code by a political party or by the leader, any office-bearer or member of a
political party or person who supports a political party o[ any candidate and where
the Court finds the infringement of the provisions of this Code-
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(a) in the case of a political party, any act or omission involving violence,
intimidation or a gross or systematic violation of the rights of any
political party, candidate or voter, the Court may, in addition to or in
substitution for any other penalty or sanction specified in paragraph

7(a). make an order cancelling the right of such party to Participate in

the election concerned; or

(b) in the case of the leader, any office-bearer or member of a political
party or person who supports the Political party or of any candidate,
that any act or omission involving violence or intimidation or gross

or systematic violation of the rights of any political party candidate
or voter, the Court may in addition to or in substitution of any other
penalty or sanction specified in paragraph 7(a)(i) and (ii), make an

order disqualifying, in the case of a person who is a candidate, that
person from being a candidate or deleting the name of that candidate
from the list or lists of candidates concemed.

'lo. ln making its decision regarding appropriate penalties or sanctions, the

Commission or, as the case may be, the High Court shall have regard to any other

legal consequences that may result from civil or criminal Proceedings instituted by

reason of the same occurrence.

1 1. The High Court shall ensure that any proceedings initiated under paragraph 9

are dealt with in priority to all other matters brought before it, and that the decision

of that Court is given before the date of the election concemed.

12. The procedure of the High Court in cases falling within the provisions of this

Code shatl, without prejudice to Paragraph I, be in accordance with such Rules of

Procedure as shall from time to time be promulgated by the Chief Justice.

1 3. Every registered political party, referendum committee, candidate and agent-
(a) shall respect the role of the media before, during and after an eleclion

or referendum conducted under this Act:

(b) may not prevent access by members of the media to Public political

meetings, marches, demonstrations and rallies; and

(c) shall take all reasonable steps to ensure th'at journalists are not

subjected to harassment, intimidation, hazard' threal or physical

assault by any of their representatives or persons who supports the

candidate or political Party.

14. Every media house and its representative shall-
(a) adhere to the media professional ethics in its coverage of public

meetings, campaign rallies and demonstrations;

(b) during the prescribed hours of polling, not publish or distribute the

result of an exit poll taken in that election or referendum;

(c) adhere to any media regulations issued by the Commission; and

(d) abide by the provisions of this Act.

15. (1) The Commission shall set up the Electoral Code of Conduct

Enforcement Committee which shall comprise of not less than live members of

the Commission and shall be chaired by a member appointed by the ChairPerson;

the Commission may nominate a member of its staff to be the secretary to the

Committee.
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(2) The Chairperson of the committee shall be a person who is qualilied to hold
the office of Judge of the High Court-

(3) Every candCate, ofi'cial and agent shall-
(a) aclcrou,ledge the authority of the Committee to enforce the provisions

of this Code on behalf of the Commission;

(b) ensure compliance with summons issued to the party, its candidates
or r€presentatives by the Committee;

(c) co-operate in t5e official investigation of issues and allegations arising
at eledi,on period; and

(d) respect and comply with the orders issued by the Committee.

(4) The Committee shall issue summons to the person, political party or
referendum committee against whom a complaint has been received as having
infringed the provisions oi this Code and any other person who the Commission
has reason to believe to have infringed the provisions of this Code to attend its
meetings. The meetings will be convened at any place which the Committee may
deem fit.

(5) ln its proceedings, the Committee may examlne the person summoned and
may allow a person to have legal representation.

(6) The committee shall not be bound by the provisions of the Criminal
Procedure Code (Cap. 75) or the Evidence Act (Cap. 80) in its proceedings.

(7) Every person who is summoned by the Committee and who aftends the
meetings of ihe Committee shall be accorded the right to be heard.

(8) The Committee shall exercise the powers provided under this Code to
punish any person found to have infringed this Code.

(9) The Committee shall deliver its verdict expeditiously and inform the parties

of the decision.

(10) Notwithstanding the provisions of this Code, any complaint submitted in
writing alleging any irregularity with any establishment of the electoral process at
any stage if not satisfactorily resolved by the peace committee shall be examined
and determined by the Committee.

'16. Every registered political party referendum committee, candidate and agent
shall-

(a) ensure security and full participation of women and persons with
disabilities as candidates and vote6;

(b) respect the right of women to communicate freely with political Parties,
committees and candidates:

(c) tucilitate the tull and equal participation of women in political activities;

(d) ensure free access of women and persons wiih disabilities to all PUblic
politir=i meetings, marches, demonstrations, rallies and other public
political eventq and

(e) take reasonable steps to ensure that women are free to engage in
any politcal activity.

17. (l ) The Commission may establish peace committees in every constituency
during an election and referendum period.

(2) Every polilical party, referendum commiftee, candidate, ofilcial and agent
shall-

T
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(a) acknowledge the activity of peace committee established at the

constituency level by the Commission:

(b) ensure attendance of the peace committee meetings convened at the

constituency level on behalf of the Commission; and

(c) co-operate in the officialinvestigation initiated bythe peace commiftee

on issues and allegation arising at the election period-

(3) The peace committee shall have power to-
(a) reconcile warring Parties;

(b) mediate political disputes in the constituencies;

(c) liaise with government security agencies in the constituency and

report suspected election malpractices; and

(d) report any violation of this Code to the Committee for approPriate

action.

18. This Code shall take effect from the date of dissolution of parliament until

polling day.

19. Any person may complain about the breach of this Code.

THIRD SCHEDULE

lsec,tion 55A).1

lAcr No. 12 of 2012, Sch, Act No. 36 of 2016, s. 27.1

OATH OF SECRECY

Passport No........-..
''''" """ IDi

............ swear thal I shall maintain

Signature of person taking the oath

Before rne

(Signature)

Commissioner for oaths/Magistrate

Date: ...................

the secrecy of the ballot and shall not communicate, except for a purPose

authorized by law before the poll is closed, any information as to the name or

number on the register of voters, of any voter who has or has not applied for

a ballot paper or voted at that station or as to the of{icial mark with respect to

the ...........-......-.... constituency/county/ward or do anything that

compromises the secrecy of the vote.
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NO. I OF 2011

INDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION ACT

lDate of assent: sth July, 2011 .l

lDate of commencement: sth July, 2011 .l

An Act of Parliament to make provision for the appointment and efiective
operation of the lndependent Electoral and Boundaries Commission
established by Article 88 of the Constitution, and for connected purposes

[Act No. I of 2011, Act No. 12 of 2012, Act No. 36 of 2016.]

PART 1 - PRELIN4INARY

1. S hort title

This Act may be cited as the lndependent Electoral and Boundaries
Commission Act, 2011.

2. lnterpretation
(1) ln this Act, unless the context otherwise requires-

"Cabinet Secretary" means the Cabinet Secretary appointed under Adicle
152 of lhe Constitution:

"chairperson" means the chairperson of the Commission appointed in
accordance with Article 250(2) of the Conslilution;

"Commission" means the lndependent Electoral and Boundaries
Commission established by Article 88 of the Constitution;

"first review" means the review conducted by the former Boundaries
Commission taking into account any outstanding work of that Commission and
issues arising from that review:

"former Boundaries Commission" means the lnterim lndependent
Boundaries Review Commission eslablished under section 418 of the former
Constitution;

"former Constitution" means the Constitution in force immediately before
the 27th of August, 2010;

"Fund" means the lndependent Electoral and Boundaries Commission
Fund established by section 18;

"issues arising" means the issues specified in paragraph 1 of the Fiffh
Schedule;

"member" means a member of the Commission and includes the
chairperson;

"Parliamentary Committee" means the relevant Departmental Committee
of the National Assembly responsible for matters relating to the Commission;

"principal office" means the headquarters of the Commission;
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"Registrar of Persons" means the office in charge of idenlification,
registration and issuance of identity cards to all Kenyan citizens;

"Salaries and Remuneration Commission" means the Salaries and
Remuneration Commission established underArticle 230(1) of the Constitution;

"secretary" means the secretary to the Commission appointed underArticle
250('1 2) of the Constitution;

"vice-chairperson" means the vice-chairperson of the Commission elected
under Article 250(10) of the Constitution.

(2) Despite subsection (1), until after the firsl eleclion under the Constitution,
references in this Act to the exPression "Cabinet Secretary" shall be construed to
mean'Minister".

3. Obiect and purpose of the Act

The object and purpose of this Act is to-
(a) provide for the operations, powers, responsibilities and functions of

the Commission lo supervise elections and referenda al County and
National govemment levels;

(b) provide a legal framework for the identiflcation and appointment of the
chairperson, members and the secretary of the Commission pursuanl
to Article 88(1), (2) and (3) and 250(2) of the Constitution;

(c) provide for the manner oI the exercise of the powers, responsibilities
and functions of the Commission pursuant to Article 88(5) of the
Constitution:

(d) establish mechanisms for the Commission to facilitate consultations
with interested parties pursuant to Article 89(7) of the Constitution;
and

(e) establish mechanisms for the Commission to address the issues
arising out of the first review.

[Act No. 36 of2016, s.291

PART II _ ADMINISTRATION

4. Functions of the Commission

As provided for by Article 88(4) of the Constitution, the Commission is

responsible for conducting or supervising referenda and elections to any elective
body or office established by the constitution, and any other elections as Prescribed
by an Act of Parliament and, in Particular, for-

(a) the continuous registration of citizens as votels;

(b) the regular revision of the voters' roll;

(c) the delimitation of constituencies and wards in accordance with the
Constitution;

(d) the regulation of the process by which parties nominate candidates
for elections;

(e) the seftlement of electoral disputes, including disputes relating to or
arising from nominations, but excluding election Petitions and disputes
subsequent to the declaration of election results;

I
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(f) the registration of candidates for election;

(g) voter education;
(h) the facilitation of the observation, monitoring and evaluation of

elections:
(i) the regulation of the amount of money that may be spent by or on

behalf of a candidate or party in respect of any election;
(J) the development and enforcement of a code of conduct for candidates

and parties contesting elections;

(k) the monitoring of compliance with the legislation required by Article
82(1)(b) of the Constitution relating to nomination of candidates by
parties;

(l) deleted by Act No. 36 of 2016, s. 30;

(m) the use of appropriate technology and approaches in the performance
of its functions; and

(n) such other functions as are provided for by the Constitution or any
other written law.

IAcl No. 36 of 2016, s. 30.1

5. Composition and appointment of the Commission
(1) The Commission shall consist of a chairperson and six other members

appointed in accordance with Article 250(4) of the Constitution and the provisions
of this Act.

(2) The chairperson and members of-the Commission shall be appointed in
accordance with the procedure set out in the First Schedule.

(3) The process of replacement of a chairperson or a member of the
Commission shall commence at least six months before the lapse bf the term of
the chairperson or member of the Commission.

(4) The procedure set out in the First Schedule shall apply, with the necessary
modifications, whenever there is a vacancy in the Commission.

[Act No. 36 of 2016, s,31.]

6. Qualifications for appointment as chairperson or member of the
Commission

(1) The chairperson of the Commission shall be a person who is qualified to
hold the ofiice of .iudge of the Supreme Court under the Constitution.

(2) A person is qualified for appointment as a member of the Commission if
such person-

(a) deleted by Act No. 36 ol 2016, s. 32;

(b) holds a degree from a recognised universityi

(c) has proven relevant experience in any of the following fields-
(i) electoral matters;

(ii) management;
(iii) finance;

(iv) govemance;
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(v) publicadministration;

(vi) law; and.
(d) meets the requirements of Chapter Six of the Constitution.

lAct No. 36 ot 2016, s. 32.1

7. Term of office
(1 ) The members of the Commission shall be appointed for a single term of six

years and shall not be eligible for re-appointment.

(2) The members of the Commission shall serve on a full-time basis.

(3) The Commission shall be properly constituted notwithstanding a vacancy
in its membership.

7A. Vacancy in the office of chairperson and members

(1) The office of the chairperson or a member of the Commission shall become
vacant if the holder-

ld, urcs,

(b) resigns from otlice by notice in writing addressed to the President; or
(c) is removed from office under any of the circumstances specified in

Article 251 and Chapter Six of the Constitution.

(2) The President shall publish a notice of a vacancy in the Gazette within seven
days of the occurrence of such vacancy.

(3) Whenever a vacancy arises under subsection ('1), the recruitment of a
new chairperson or member, under this Act, shall commence immediately after the
declaration of the vacancy by the President under subsection (2).

lAct No.36 of 2016, s. 33.1

8. Conduct of business and affairs of the Commission

The conduct and regulation of the business and affairs of the Commission shall
be as provided for in the Second Schedule but subject thereto, the Commission
may regulate its own procedure.

9. Oath of otfice

The chairperson and members shall, before assuming offic€, take and
subscribe to the oath or afiirmalion of offlce prescrlbed in the Second Schedule.

10. Secretary to the Commission

(1) The Commission shall, through an open, lransparent and competitive
recruitment process, appoint a suitably qualified person to be the secretary to the
Commission.

(2) A person shall be qualified for appointment as the secretary if the person-
(a) is a citizen of Kenya:

(b) possesses a degree from a recognised university;

(c) has had at least five years' proven experience at management level;

(d) has proven relevant experience in either-
(i) eiectoral mattersi
(ii) management;
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(iii) finance;
(iv) governance:

(u) publicadministration;

(vi) law; or
(vii) political science; and

(e) meets the requirements of Chapter Six of the Constitution.

(3) The secretary shall, before assuming ofJice, take and subscribe to the oath
or affirmation of office prescribed in the Third Schedule.

(4) The secretary shall hold ofiice for a term of live years but shall be eligible
for re-appointment for one further term of five years.

(5) Where the Commission does not intend to reappoint the secretary the
Commission shall notify the secretary and shall cause the vacancy to be advertised
at least three months before the expiry of the incumbent's term.

(6) The secretary shall, in the performance of the lunctions and duties of office,
be responsible, answerable and report to the Commission.

(7) The secretary shall be-
(a) the chief executive officer of the Commission:
(b) head of the secretariat;

(c) the accounting officer of the Commission;
(d) custodian of all commission's rec-ords;

(e) responsible for-
(i) executing decisions of the Commission;

(ii) assignment of duties and supervision of all employees of the
Commission;

(iii) facilitating, co-ordinating and ensuring execution of
Commission's mandate:

(iv) ensuring staff compliance with public ethics and values; and

(u) the performance of such other duties as may be assigned by
the law and Commission.

(8) The secretary may only be removed from office by the Commission on
grounds of-

(a) inability to perform functions of the office arising out of physical or
mental incapacity;

(b) gross misconduct;
(c) bankruptcy; or
(d) incompetence.

(9) Before removal under subsection (8), the secretary shall be-
(a) informed in writing of the reasons for the intended removal;

(b) given an opportunity to put in a defence against any such allegations,
either in person or through an advocale.
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10A. Vacancy of of{ice of secretary

The office of the secretary shall become vacant if lhe holder-
(a) dies;

(b) resigns from otfice by notice in writing addressed to the Commission:
or

(c) is removed from ofJice under any of the circumstances set out under
section 10.

lAct No. 36 of 2016. s. 34.1

11. Employees of the Commission
(1) There shall be a secretariat of the Commission which shall be headed by

the secretary

(2) The secretariat shall comprise of-
(a) such professional, technical and administrative officers and support

staff, as may be appointed by the Commission in the discharge of its
functions under this Act; and

(b) such public ofilcers as may be seconded to the Commission upon its
request-

(3) The employees of the Commission may be appointed, sub.iect to its
approved establishment.

(4) For purposes of this Act, a public officerwho is seconded to the Commission
under subseclion (2Xb), shall be deemed to be an employee of the Commission
and shall enjoy the same benefits and shall be required to comply with the
Constitution, this Act and any other written law relating to elections and any
instruction, orders and directions of the Commission in the same manner as an
employee recruiled directly by the Commission under this Act.

(5) The Commission shall ensure that in the appointment of employees. not
more than two-thirds of the employees of the Commission shall be of the same
gender and that the following are also taken into account-

(a) persons with disabilities; and

(b) regional and other diversity of the people of Kenya.

11A. Relationship between the Commissioners and Seiretariat

For the effective performance of the functions of lhe Commission -(a) the chairperson and members of the Commission shall perform their
functions in accordance with lhe Constitution and in particular, shall
be responsible for the formulation oi policy and strategy of lhe
Commission and oversighh and

(b) the secretariat shall perform the day-toiay administrative functions of
the Commission and implement the policies and strategies formulated
by the Commission.

[Act No.36 of 2016. s.35.1
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12. Units of the Commission
(1) The Commission may create within itself such directorates, field offices'

units.'divisions or committees and apPoint thereto such employees as it may

determine.

(2) Every directorate, field office, unit, division or committee created by

the'iommisiion shall act in accordance with the mandate aPproved by the

Commission and directives given in writing by the secretary'

13. Legal personality of the commission

(1 ) The Commission shall be a body corporate with perpetual succession and

a common seal and shall be capable, in its own name, of-
(a) acquiring, holding and disposing ofmovable and immovable property:

(b) suing and being sued; and

(c) doing or performing all such acts and things as a body corporate may

by law do or Perform.

(2) Any legal proceedings for execution of .iudgments against the Commission

shail be subject to the Government Proceedings Act (Cap.40)'

14. Seal of the Commission
(1 ) The seal of the commission shall be such device as may be determined by

the Commission and shall be kept by the secretary.

(2) The afiixing of the seal shall be authenticated by the chairperson and

the secretary or any other person authorised in that behalf by a resolution of the

Commission.

(3) Any document purporting to be under the seal of the Commission or issued

on behalf of the Commission shall be received in evidence and shall be deemed

to be so executed or issued, as the case may be, without further proof' unless the

contrary is Proved.

15. Protection from personal liability

Nothing done by a member of the Commission or by any electoral officer shall'

if done in good faith for the purPose of executing the powers, functions or duties of

the Commission under the Constitution or this Acl, render such member or officer

personally liable for any action, claim or demand.

'16- Code of conduct

Members and the employees of the Commission shall subscribe to the code of

conduct prescribed under the Fourth Schedule.

PART III - FINANCIAL PROVISIONS

17. Funds of the Commission

The funds of the Commission shall consist of-
(a) monies allocated by Parliament for purposes of the Commission:

(b) any grants, gifts, donations or other endowments given to the

commission;

(c) such funds as may vest in or accrue to the Commission in the

performance of its functions under this Act or under any other written

law.
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18. lndependent Electoral and Boundaries Commission Fund
(1) The funds of the Commission shall be held in a fund to be known as

the lndependent Electoral and Boundaries Commission Fund which shall be
administered, on behalf of the Commission, by the secretary.

(2) There shall be paid from the Fund-
(a) the salaries, allowances and other remuneration of the employees ol

the Commission:
(b) such other remuneration to persons in its service as it may consider

appropriate;
(c) such reasonable travelling and subsistence allowances for the

employees and members of any committee of the Commission when
engaged in the business of the Commission, and at such rates as may
be approved by the Salaries and Remuneration Commission;

(d) any other operational and other expenses incurred by the
Commission in the performance of its functions.

(3) The secretary shall manage the Fund subject to the provisions of all laws
and regulations relating to public flnancial management.

19. Expenses of the Commission to be a charge on the Consolidated Fund

The administrative and other expenses of the Commission, including the
salaries, allowances, gratuities and pensions of the members and employees of
the Commission shall be a charge on the Consolidated Fund.

20. Remuneration and allowances
(1) Members of lhe Commission shall be paid such remuneration or allowances

as the Salaries and Remuneration Commission shall determine.

(2) Pending the establishment of the Salaries and Remuneration Commission,
the remuneration and allowances under subsection (1) shall be determined by the
Public Service Commission in consultation with the Treasury

IAct No. 12 of 2012, Sch-l

21, Annual estimates
(1 ) Before the commencement of each financial year, the secretary with the

approval of the Commission, shall cause to be prepared eslimates of the revenue
and expenditure of the Commission for that year.

(2) The Cabinet Secretary responsible for finance shall present lhe estimates
approved by the Commission for consideration and approval by the National
Assembly.

22. Financial year of the Commission

The linancial year of the Commisslon shall be the period of twelve months
ending on the thirtieth June in each year.
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23. Accounts and audit
(1) The Commission shall cause to be kept all proper books and records of

account of the income, expenditure and assets of the Commission.

(2) Within a period of three months after the end of each financial year, the
Commission shall submit to the Auditor-General, the accounts of the Commission
together with-

(a) a statemenl of the income and expenditure of the Commission during
that year; and

(b) a statement of the assets and liabilities of the Commission on the last
day of that year.

(3) All accounts kept under this Ac( shall be audited by the Auditor-General at
leasl once in every flnancial year

(4) The Commission shall be entitled, upon application to the Cabinet Secretary
responsible for finance, to exemption from duty chargeable under the Stamp Duty
Act (Cap. 480) in respect of any instrument executed by or on behali of, or in favour
of the Commission which, but for this section, the Commission \a/ould be liable to
Pay-

(5) The Commission may establish, control, manage, maintain and contribute
to pension and provident funds {or the benetit of the members and employees of
the Commission and may grant pensions and gratuities from any such fund to ihe
said officers upon their resignation, retirement or separation from the service ofthe
Commission or, as the case may be, to the dependants of any such officer upon
such officer's death.

24. Annual report
(1 ) Within three months after the end of each financial year, the Commission

shall present its annual report to the President and submil the same to Parliament.

(2) The annual report shall in respect of the year to which it relates, contain-
(a) the financial statements of the Commissioni
(b) the activities the Commission has undertaken;

(ba) progress made in the continuous registration of citizens as voters
and the progressive realisation of the right to vote of citizens residing
outside Kenya and prisoners; and

(c) any other information, the Commission may consider relevant.

(3) The Commission shall publish the annual repod in the Gazetfe and in at
least one newspaper of national circulation.

lAct No. 36 of 2016, s. 36.1

PART IV _ MISCELLANEOUS PROVISIONS

25. General principles

ln fulfilling its mandate, the Commission shall, in accordance with the
Constitution, observe the following principles-

(a) ireedom of citizens to exercise their political rights under Article 38 of
the Constitution;

(b) not more than two-thirds of the members of elective public bodies shall
be of the same gender;
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(c) fair representation of persons with disabilities and other persons or
groups with special needs;

(d) universal and equal suffrage based on the aspiration for fair
representalion and equality of votes;

(e) free and fair elections, which are-
(i) by secret ballot;

(ii) free from violence, intimidation, improper influence or
corruption;

(iii) conductedindependently;

(iv) transparent: and

(v) administered in an impartial, neutal, efficient, accurate and
accountable manneri

(f) undertake elections on a regular basis in accordance with the
Constitution:

(9) ethical conduct; and

(h) fairness.

26. lndependence of the Commission

Except as provided in the Constitution, the Commission shall, in the
performance of its functions. not be subject to the direction or control of any
person or authority but shall observe the principle of public participation and the
requirement for consultation with stakeholders.

27. Management of information

('1 ) The Commission shall publish and publicise all important information within
its mandate affecting the nation.

(2) A request for information in the public interest by a citizen-
(a) shall be addressed to the secretary or such other Person as the

Commission may for lhat purpose designate and may be subject to
the payment of a reasonable lee in instances where the Commission
incurs an expense in providing the information; and

(b) may be subject to confidentiality requirements of the Commission.

(3) Subject to Article 35 of the Constitution, the Commission may decline to
give information to an applicant where-

(a) the request is unreasonable in the circumstances;

(b) the information reguested is at a deliberative stage by the
Commission:

(c) failure of payment of the prescribed fee; or

(d) the applicant fails to satisfy any conlidentiality requirements by'the
Commission.

(4) The right of access to information under Arlicle 35 of the Constitution shall
be limited to the nature and extent specified under this section.

(5) Every member and employee of the Commission shall sign a confidentiality
agreement.
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28, Publicity

The Commission shall, in such manner as it considers approPriate, publish a
notice for public iniormation specifying-

(a) the location of all its offices; and

(b) its address or addresses, telephone numbers and other means of
communication or contact with the Commission.

29. Legal advice

The Commission may request legal advice from lhe Aftorney-General.

30. Oftences
(1) A member or employee of the Commission who knowingly subverts the

process of free and fair elections or who knowingly obstructs the Commission
in the discharge of its functions or otherwise interferes with the functions of
the Commission commits an offence and is liable, on conviction, to a term of
imprisonment not exceeding lhree years or to a flne of not more than one million
shillings or to both.

(2) A person who is convicted of an offence under subsection (1) shall not be

eligible to hold public office for a period of ten years following the conviction.

31. Regu lations
(1) The Commission may make regulations for the better carrying out of the

provisions of this Act.

(2) Without prejudice to the generality of subsection ('l ), such regulations may
provide for-

(a) the appointment, including the power to confirm aPPointments of
persons, to any ofiice in respect of which the Commission is

responsible under this Act;

(b) the disciplinary control of persons holding or acting in any office in

respect of which the Commission is responsible under this Act;

(c) the termination of appointments and the removal of persons from any

office, in respect of which the commission is responsible under this

Act;

(d) the practice and procedure of the Commission in the exercise of its
functions under this Act:

(el deleted by Act No. 36 of 2016, s. 37;

(f) the delegation of the Commission's functions or powers; and

(g) any other matter required under the Constitution, this Acl or any other
written law.

(3) The purpose and obiective for making the rules and regulations under
subsection (1) is to enable the Commission to effectively discharge its mandate
under the Constitution and this Act.

iAct No. 36 of 2O'16, s. 37.I
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PART V - SAVINGS AND TRANSITIONAL PROVISIONS

32. lnterpretation of Part

ln this Act, unless the context otherwise requires-
"Commission" means the lndependent Electoral and Boundaries

Commission established by Article 88 of the Constitution;

"first Commission" means the Commission first appointed under this Act;

"former Boundaries Commission" means the lnterim lndependent
Boundaries Review Commission established under section 418 of the former
Constitutioni

"former Constitution" rneans the Constitution in force immediately before
the 27th of August, 2010;

"former Electoral Commission" means the lnterim lndependent Electoral
Commission established under section 41 of the former Constitution;

"Parliamentary Committee" means the relevant departmental Committee
of the National Assembly responsible for matters relating to the Commission.

33. Transition
(1) The former Electoral Commission shall continue in office in terms of section

28(1) and (2) of the Sixth Schedule to the Constitution.
(2) A person who immediately before the commencement of this Act was an

officer of the former Electoral Commission may, subject to the provisions of the
Constitution, this Act and any other relevant law, be an officer of the Commission.

(3) A person who served as an ofricer of the former Boundaries Commission
may be eligible, sub.ject to the staff establishment of the Commission, for
employmenl by the Commission.

34, Transfer of assets, etc.
(1) All property, assets, rights, liabilities, obligations, agreements and other

arrangements existing at the commencement of this Act and vested in, acquired,
incurred or entered into by or on behalf of the former Electoral Commission or
the former Boundaries Commission shall upon the commencement of this Act, be
deemed to have vested in or to have been acquired, incurred or entered into by or
on behalf of the Commission to the same extent as they were enforceable by or
against either of the former Commissions before the commencement oI the Act.

(2) Where the transfer of any property transfened to or vested in the
Commission under subsection (1) is required by any written law to be registered,
the Commission shall, within three months from the commencement of this Act or
within such other period as the written law may prescribe, apply to the appropriate
registering authority for the registration ofthe transfer and thereupon the registering
authority shall, at no cost to the Commission or any person by way of registration
fees, stamp or other duties-

(a) make such entries in the appropriate register as shall give effect to
the transfer;

(b) where appropriate, issue to the Commission a certificate of title or
other statutory evidence of ownership of the property or make such
amendments on such certificates or in the appropdate register as may
be necessary; and

!ssue 3l t3-16



I

[Rev. 20'15] No. 9 of 2011
lndependent Electoral and
Boundaries Commission

(c) make any necessary endorsements on such deeds or other
documents as may be presented to such registering authority relating
to the title, right or obligation concerned.

35. Appointment of the first Commission

(1 ) For purposes of the appointment of the first Commission under this Act, the
Selection Panel shall have regard to the provisions of section 28(2) of the Sixth
Schedule to the Constitution and in accordance with the procedure set out in the
First Schedule to this Act.

(2) This section shall lapse upon the appointment of the first Commission under
this Act.

36. Delimitation during first review

(1) The provisions of the Fifth Schedule shall have effect for the purposes of
addressing issues arising from first revlew.

(2) This section shall lapse upon the gazettement of the final report in

accordance with the Fifth Schedule.

FIRST SCHEDULE

lsection 5, Acl No- 12 of 2012, Sch., Act No. 36 of 2016, 38.]

PROCEDURE FOR APPOINTMENT OF CHAIRPERSON
AND MEMBERS OF THE COMMISSION

1. Selection Panel

(1 ) At least six months before the lapse of the term of the chairPerson or
member of the Commission or within fourteen days of the declaration of a vacancy
in the otnce of the chairperson or member of the Commission under the Constitution
or this Act, the President shall appoint a selection panel consisting of such persons

as Parliament shall determine for the purposes of appointmenl of the chairperson
or member of the Commission.

(2) For the purpose of the first appointment of commissioners upon the

commencement of section 5, the selection panel shall consist of -
(a) four persons, being two men and two women, nominated by the

Parliamentary Service Commission:

(b) one person nominated by the Kenya Conference of Catholic BishoPs;

(c) one person nominated by lhe National Council of Churches of Kenya;

(d) one perSon nominated by the Supreme Council of Kenya Muslims,
the National Muslim Leaders Forum and the Council of lmams and

Preachers of Kenya;

(e) one person nominated by the Evangelical Alliance of Kenya; and

(0 one person nominated by the Hindu Council of Kenya.

(3) The respective nominating bodies under sub-paragraphs (2)(b) to (0 shall
submit the names of their nominees to the Parliamentary Service Commission for
transmission to the President for appointment.
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(a) The selection panel shall, at its first sitting, elect a chairperson and vice-
chairperson from amongst its number.

(5) Subject to the provisions of this Schedule, the selection panel shall
determine its own procedure.

(6) The Parliamentary Service Commission shall provide the secretariat
services and facilities required by the selection panel in the performance of its
functions.

2- Oath or affirmation of office

The chairperson and members of the selection panel shall, before assuming
office, take and subscribe the oath or affirmation of office prescribed in the Third
Schedule.

3. Selection of nominees

(1) The selection panel shall. within seven days of its appointment, invite
applicalions from qualitied persons and publish the names of all applicants and
their qualifications in the Gazefte, two newspapers of national circulation and on
the website of the Parliamentary Service Commission.

(2) The selection panel shall consider the applications, shortlist and interview
the applicants.

(3) The interviews under subparagraph (2) shall be conducted in public.

(4) After conducting interviews under subparagraph (2), the selection panel
shall select two persons qualified to be appointed as chairperson and nine persons
qualified to be appointed as members of the Commission and shall forward the
names to the President for nomination of one person for appointment as the
chairperson and six persons for appointment as members.

(5) The President shall, within seven days of receipt of the names under sub-
paragraph (4), fonvard the list of nominees to the National Assembly for approval
in accordance with the Public AppointmenG (Parliamentary Approval) Act.

4. Appointment by the President

The President shall, within seven days of receipt of the names approved by
the National Assembly, by notice in the Gazefte, appoint the Chairperson and the
members of the Commission.

5. Gender equity and regional balance

ln short tisting, nominating or appointing persons as chairperson and members
of the Commission, the selection panel, the National Assembly and the President
shall ensure that not more than two-thirds of the members are of the same gender
and shall ensure regional balance.

6. Dissolution of Selection Panel

The selection panel shall stand dissolved upon the requisite appointments being
made under paragraph 4.

I
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SECOND SCHEDULE
lsection 8.1

PROVISIONS AS TO THE CONDUCT OF THE
BUSINESS AND AFFAIRS OF THE COMMISSION

1. The Commission shall meet as often as may be necessary for the carrying out
of its business but it shall meet at least once every calendar month.

2. A meeting of the Commission shall be held on such date and at such time as
the chairperson shall decide.

3. The chairperson shall, on the written application of one-third of the members,
convene a special meeting of the Commission.

4. Unless the ma.iority of the total membership of the Commission otherwise agree,
at least fourteen days' written notice of every meeting of the Commission shall be
given to every member of the Commission.

5. The quorum for the conduct of busineSs at a meeting of the Commission shall
be at least five members of the Commission

6. The chairperson shall preside at every meeting ofthe Commission atwhich he is
present and in the absence of the chairperson at a meeting, the vicethairperson,
shall preside and in the absence of both the chairperson and the vice-chairperson,
the members present shall elect one of their number who shall, with respect to
that meeting and the business transacted thereat, have all the Powers of the
chairperson.

7. Unless a unanimous decision is reached, a decision on any matter before the
Commission shall be by concurrence of a majority of all the members.

8. Subject to paragraph 5, no proceedings of the Commission shall be invalid by
reason only of a vacancy among the members thereof.

9. (1) The secretary shall be the secretary at all meetings of the Commission.

(2) The Commission shall, subject to subparagraph (3), establish a committee
for liaison with political parties and may establish committees of its members for
any other PurPose.

(3) The Political Parties Liaison Committee established under the Political
Parties Act, 2011, consists of the designated members of the Commission and
the representatives of every political party with one or more candidates validly
nominated for the election, and the Commission shall consult with the committee
on all matters relating to the election.

10. The Commission shall cause minutes of all proceedings of meetings of the
Commission to be entered in books for that purpose.

11. Except as provided by this Schedule, the Commission may regulate its own
procedure.
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12. (1)lf anyperson is presentata meeting of the Commission orany committee at
which any matter is the subject of consideration and in which matter that person or
that directly or indirecuy interested in a private capacity, that person shall as soon
as is practicable after the commencement of the meeting, declare.such interest
and shall not, unless the Commission or committee otherwise directs, take part in
any consideration or discussion of, or vote on any question touching such matter.

(2) A disclosure of interest made under subsection (1 ) shall be recorded in the
minutes of the meeting at which it is made.

(3) A person who contravenes subsection (1) commits an offence and upon
conviction is liable to a fine not exceeding five hundred thousand shillings or to
imprisonment for a term not exceeding seven years or to both such fine and
imprisonment.

(4) A member or employee of the Commission shall not transact any business
or trade with the Commission.

THIRD SCHEDULE

lseclion 1 0(3).1

OATH OF OFFICE/SOLEMN AFFIRMATION OF CHAIRPERSON/
MEMBER/SECRETARY OF THE COMMISSION/SELECTION PANEL

t, .........., having been
appointed (the chairperson/member oflsecretary to) the lndependent Electoral and
Boundaries Commission/Selection Panel do solemnly (swear/declare and affirm)
that lwill at all times obey, respect and uphold the Constitution of Kenya and all
other laws of the Republic: that I will faithfully and fully, impartially and to the best of
my ability, discharge the trusl and perform the functions and exercise the powers
devolving upon me by virtue of this appointment withoutfear, favour, bias, atfection,
ill-will or prejudice.

(So Help me God).

Sworn/declared by the said

Before me this day of

Chief Justice

llssue 3l t3-20



I

lRev. 20151 No. 9 of 2011

lndependent Electoral and
Boundaries Commission

FOURTH SCHEDULE

lsecton 16.1

CODE OF CONDUCT FOR MEMBERS
AND EMPLOYEES OF THE COIVIMISSION

1. lmpartiality and independence of members

(-l) Every member and employee of the Commission shall impartially and
independently perform the iunctions of the Commission in good faith and without
fear, favour or prejudice, and without influence from-

(a) any arm ofthe Government;

(b) any State officer;

(c) any public officer;

(d) any political party;

(e) candidate participating in an election; or

(f) any other person, authority or organisation.

(2) The provisions of subparagraph (1) shall apply withouvt prejudice to
the principle of public particiPation and requirement for consultation with all

stakeholders.

2. lndependence from political or public office
('l) A member or employee of the Commission shall not, during tenure of office

be eligible for-
(a) appointment or nomination to a political office; or

(b) appointment to another public office.

(2) A member of the Commission may not-
(a) whether directly or indirectly, in any manner supPort or oPPose any

party or candidate participating in an election or any side participating
in a referendum, or any of the issues in contention between parties,

candidates or sides,

(b) make private use of or profit from any confidential information gained

as a result of being a member of the Commission; or

(c) divutge any information to any third party, save in the course of official
duty.

3. Disclosure of conflicting interests
(1)lfamemberoranemployeeisdirectlyorindirectlyinterestedinanycontract.

proposed contract or other matter before the Commission and is present at any
meeting of the Commission at which the contract, proposed contract or other matter
is the subject of consideration, the member or employee shall, at the meeting and

as soon as practicable after the commencement thereof, disclose the fact and shall

not take part in the consideration or discussion of, or vote on, any questions with
respect to the contract or other matter or be counted in the quorum of the meeting

during consideratjon of the matter.

(2) A member or employee whose personal interest conflicts with their official

duties shall-
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(a) in writing, declare the personal interests to their supervisor or other
appropriate person or body and comply with any directions given to
avoid the conflict; and

(b) refrain from participating in any deliberations with respect to the
matler.

4. Profess iona lism

A member or employee of the Commission shall-
(a) perform their duties in a manner that maintains public confidence in

the Commission:

(b) treat the public and colleagues with courtesy and respect;
(c) discharge all their duties in a professional, timely and efficient manner

and in line with the rule of law; and

(d) respect the rights and freedom ofall persons that he may interact with.

5. lmproper enrichment

A member or employee of the Commission shall not-
(a) use their office or organisation to improperly enrich lhemselves or

others;

(b) accept or request gifts or favours from any person who may have a
commercial interest with the Commission or any other interest that
may be atfected by the normal business ol lhe Commission, or

(c) use information that is acquired during the course of their duties or
connected to their duties for their benefit or for the benefit of others.

6. lntegrity in private affairs

A member or employee shall conduct their private affairs in a manner that
maintains public confidence in the integrity of their office and the Commission as
a whole and shall-

(a) not evade paying taxes;
(b) not neglect their financial obligations;

(c) submit an annual declaration of their income, assels and liabilities to
the Commission responsible for such declarations from public officers;

(d) not engage in political activity that may compromise or be seen to
compromise the neutrality of their oflice, or the Commission; and

(e) not preside over or play a cenlral role in lhe organisation of a
fundraising activity.

7. Sexual harassmenl

. A member or employee shall not sexually harass a member of the public or
colleague. Sexual harassment includes-

(a) making a request or exerting pressure for sexual activity or favours:

(b) making intentional or careless physical contact that is sexual in nature;
or

(c) making gestures, jokes or comments, including innuendoes regarding
another person's sexuality.

I
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3. Nepotism

A member or employee shall not practice favourilsm on the grounds of tribe,
race, kin, culture, sex or acquaintance or otherwise in performance of their duties.

9. Privileged information and security of interests of the State

A member or employee shall-
(a) not act for foreigners in a manner detrimental to the security interest

of Kenya; and

(b) safeguard privileged information that comes into theirpossession and
protect it from improper or inadvertent disclosure.

10. Application of the Public Officers Ethics Act

This Code is in addition to the provisions of the Public Officers Ethics Act and
where there is a conflict between the Code and the Act, the provisions of the Act
shall prevail.

11. Breach of code

Any breach of the Code by a member or an omcer of the Commission shall be
treated as misbehaviour for a member and misconduct for an omcer.

FIFTH SCHEDULE

Isectlon 35, Acl No. 12 of2012, Sch.l

PROVISIONS RELATING TO THE FIRST REVIEW

1 . Resolution of issues arising from the first review

The Commission shall resolve all issues arising from the first review relating
to the delimitation of boundaries of constituencies and wards and publish its final
report within a period of four months of the date of its aPpointment under this Act.

2- Reference materials
(1) The Commission shall, in addressing the issues arising out ofthe first

revrew-
use as its primary reference material the report of the former
Boundaries Commission on lhe first review as adopted by the National
Assembly; and

use as its secondary reference material the report of the
Parliamentary Committee on the report of the former Boundaries
Commission on the flrst review.

(b)

(2) The issues arising out of the lirst review are-
(a) re-distribution oI such wards or administrative units in the affected

constituencies as may be appropriate;

(b) subject to the Constitution, addressing issues of new constituencies
falling outside the population quota as provided for by Article 89(6) of
the Constitution but at the same time ensuring that such a process
shall-
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(j) take into account the Provisions of Article 89 (7)(b) of the

Constitution that requires progressive efiorts and not instant

demograPhic equality of all towards attaining the population

quota-in each constiiuency and ward for the purposes of the

first review:

(ii) not be subject to new definitions of cities' urban areas and

sparsely populated areas or to new population figures;

(iii) be subject to the use of enumerated national census figures

and not Projected figures.

(c) addressing the issue of progressively advancing towards lhe
' population- quota in protected constituencies in relation to

neighbouring constituencies where appropriate'

3. oelimitation of electoral units

(1) The commission shall prepare and publish a preliminary report outlining-

(a) the proposed delimitation of boundaries for constituencies and wards;

and

(b) the specific geographical and demographical details relating to such

delimitation.

(2) The Commission shall ensure that the preliminary report is made available

to tirl prUti" fo, a period of twenty-one days and invite representations from the

public on the proposals contained in the report during that period'

I3) Uoon the expiry of the period provided in subParagraph (2)' the Commission

.h"l;' ;ii;; 
"i;;d"n 

orv., review the proposed delimitation of boundaries

;;;";;; the views received under that subparagraph and submit the revised

pr"ii.i"""i t"pr.t 
"f 

proposed boundaries to the Padiamentary Commiftee'

(4) The Parliamentary Committee shall, within fourteen days of receipt of the

ruulJo pr.tirinrry report under subparagrap.h (3)' table the revised preliminary

report to the National Assembly together wilh its recommendatlons'

(5) The National Assembly shall, within seven days of the tabling of the revised

pr"ii-,iin"ry t"fo.t, consider Ge revised rePort and forward its resolutions to the

Commission-
(6)WithinfourteendaysoftheexpiryoftheperiodPfovidedforinsubparagraph

(s) ' ti" 
'i;;;;;ion 

snarr, taking into account the resolulions of the National

)tJ""rirv ,"J"i .roparagraPh (5f, prepare and submit its 
'inal 

report outlining the

matters set out in su6paragraph (1Xa) for publication in the Gazetfe'

(7) Where the National Assembly fails to make.a resolution within the period

=p"'"ii"J 
in ,rup"ragraPh (5), the Commission shall proceed to Publish its report

in accordance with subparagraph (6).

(8) Any person who, being responsible for the Publicat'ton in the Gazetle of the

nnalrlpori suUmitted under this paragraph fails to publish the report.within the time

;;;iJ;;,h; commission after the report has been submitted to that person'

coirmits an offence and is liable to imprisonment for a lerm of one year'
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(9) Notwithstanding any other written law, where the final report is not published

in accordance with the provisions of subparagraph (6) the Commission shall, within

seven days of the submission of the said report, cause the rePort to be published

in at leasi two dailies of national circulation and such publication shall have effect

as if it were done in the Gazelle.

4, Review of decision of Commission

A person may apPly to the High Court for review of a decision of the Commission

made under the Constitution and this Act.

5. Application for review

An application for the review of the decision made under paragraph 4 shall be

.aae witi'in thirty days of the publication of the decision in the Gazetfe and shall

be heard and de[ermined within three months of the date on which it is liled'

6. Sensitisation on the proposed boundaries

The Commission shall, upon Publication of the boundaries referred to in
paragraph 3 facilitate sensitisation of the public on the boundaries for a period of

thirty days.

9. Maintenance of records

The Commission shall ensure that atl documents, materials, publications'

reports and recommendations arising from the delimitation process are maintained

in a form thal is accessible and usable by members of the Public'
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NO. 42 0F 2013

ELECTION CAMPAIGN FINANCING ACT

[Date of assent: 24th December, 2013.1

[Date of commencement: 11th January, 2014.1

An Act of Parliament to provide for the regulation, management, expenditureand accountability of election campaign funds d-uring election andreferendum campaigns; and for connected purposes

PART I- PRELIMINARY
1. Short title

This Act may be cited as the Election Campaign Financing Act, 2013.
2. lnterpretation

(1) In this Act, unless the context otherwise requires_
"anonymous donation,, means a donation which the recipient is, unable

to ascertain the identity of the donor;

"bank" means a bank as defined under the Banking Act (Cap.4BB);
"candidate,, means a person contesting for an elective post;
"campaign expenses,, means expenses incurred by a candidate, a political

party, a referendum committee or an organisation registered by the Commission
to campaign in support of a candidate, a political party tr a referendum
committee during an election period;

"campaign financing,, means resources spent by a candidate or a political
party during an election period for purposes of campaign;

"campaign period,, has the meaning assigned to it under the Elections Act
(No.24 of 2011);

"Commission" means the lndependent Electoral and Boundaries
Commission established under Article 88 of the Constitution;

"contribution,, means monetary and non-monetary contributions including
loans, donations, grants, gifts, property, services pro;ided to a candidate or
politica I 

. 
party, and money spent on behalf of a candidate, political party or

referendum commiftee in paying any expenses incurred diiec y or indireifly,
but does not include volunteer services;

. ."election" means a presidential, parliamentary or county election, and
includes a referendum and a by-eleclion;
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"election expenses" means all funds expended or exPenses incurred in

respect of the conduct and management of a nomination process, election

campaign by a political party or a candidate or a referendum campaign and

include-
(a) in relation to a nomination process, all expenses incurred by a

political party or a candidate during the nomination process;

(b) in relation to an election campaign, all expenses incuned by
a political party or candidate for the purpose of an election

campaign; and

(c) in relation to a referendum, all expenses incurred by referendum
committees for the purpose of a referendum campaign;

"election period" has the meaning assigned to it under the Elections Act:

"expenditure account" means a bank account opened by a candidate,

a political party or a referendum committee for purposes of depositing

contributions received by that candidate. political party or referendum

commiltee during an election period or a referendum campaign period as the

case may be:

"expenditure committee" means a committee established by a candidate,

a political party or a referendum committee to regulate spending by a candidate,

a political party or a referendum committee during an eleclion or a referendum

campaign period as the case may be;

"expenditure period" means the prescribed Period for regulating election

campaign ,inancing;

"expenditure report" means a report of expenses incurred by a candidate,

a political party, or a referendum committee during a nomination or election

period or a referendum camPaign period;

"harambee" means the public collection of monies or other properly in aid

support of an election or referendum campaign;

"illegal source" means a contribution from an unlaMul source:

"monetary contribution" means a non-repayable amount of money

contributed to a campaign financing accounl;

"nomination day", in respect of an election, means the day gazetted by the

Commission as the day for the nomination of candidates for that election;

"non-monetary contribution" means lhe market value of a service' other

than volunteer labour, or of property or of the use of property or money to lhe

extent that lhey are provided without charge or at less than their market value;

"organisation" includes a club, group, foundation, business or a registered

so6iety;

"party campaign expenditure rules" means rules of a political party

intended to guide the political party in matters related to campaign exPenses

during an election Period;

"party candidate" means a candidate who is sponsored by a Political party

to mntesl in an election;
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"political party,, means a political party registered under the political
Parties Act (Act No. 11 of 2011);

"party nomination,' means the process where a political party nominates
candidates to be sponsored by that political party to contest in an election;

"public resource" includes-
(a) monies intended for public use;
(b) a vehicle or equipment owned by or in the possession of the State,

a state organ, statutory corporation or a company in which the
State owns a controlling interest; or

(c) premises owned or occupied by lhe State, a state organ, statutory
corporation or a company in which the State owns a controlling
interest;

"referendum committee,, has the meaning assigned to it under the
Elections Act;

- "Registrar" means the Registrar of political parties appointed under the
Political Parties Act (No. 11 of 2Oil);

"spending limit,, means the maximum threshold of money a candidate,
political party or referendum committee may expend during a nomination,
election or referendum campaign and includes the expenditure incurred by any
person or organization on behalf of a candidate, political party or referendum
committee;

"technical assistance,, means support in knowledge, skills and ideas
provided to- a candidate, political party or referendum committee in connection
with an election or referendum campaign;

"volunteer services', means the rendering of personal services related to
the campaign activities of a candidate, political party or a referendum committee
during an election or referendum period, without compensation.

PART II _ FUNCTIONS OF THE COMMISSION

3. Functions of the Commission

. ('1) Pursuant lo Article 88(a)(i) of the Constitution and section 4(i) of the
lndependent Elecloral and Boundaries Commission Act, the Commission shall be
responsib[e for the regulation and administration of campaign financing under this
Act and shall-

(a) keep a register of authorised persons under thjs Act;
(b) supervise candidates, political parties, reierendum committees and

authorised persons in relation to campaign expenses;
(c) set spending limits and enforce compliance with such limits;
(d) set limits and verify sources of contributions to a candidate, a political

party or a referendum committee:
(e) monitor and regulate campaign expenses;
(f) provide a framework for the reporting of campaign expenses;
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(g) advise a candidate, a political party or a referendum commitlee on

any matter relating to campaign expenses; and

(h) provide and enforce a frameworkforthe regulation of media coverage;

(i) perform such other functions as may be necessary for the purPoses

of this Act.

(2) ln performing its functions under subsection (1), the Commission may act
in consultation with the Registrar.

4. Powers of the Commission

(1) The Commission shall have the power to investigate or examine all matters

relating to the performance of its functions under this Act.

(2) For purposes of an investigation or examination under this Act, the
Commission or a representative of the Commission aulhorised in writing may, at

any reasonable time obtain a warrant and enter into any premises in wlfich books,

and documents of a candidate, a political Party or a referendum commiltee or where
material relevant to the subject matter of the investigation or examination is kePt

(3) The Commission may request for information relating to party nomination

expenses and etection campaign exPenses of a candidate, a political Party or a
referendum committee that is reasonably required in respect of the functions of
the Commission under this Act, and the Commission shall cite the Provision of the
written law under which the request is being made.

(4) Where a request for information is made pursuant to subsection (3), such
information shall be furnished 1o the Commission by any person or organisation
within such reasonable time as the Commission may determine.

(5) The Commission may take such other action as is necessary for purposes

of carrying out its functions under this Act.

PART III - REGULATION OF EXPENDITURE

5. Election campaign financing rules

The Commission shall make rules to regulate election campaign financing-
(a) in the case of a general election, at least twelve months before the

election; and

(b) in the case of a by-election or referendum, at such lime as the

Commission may determine.

6. Aulhorised persons

(1) For purposes of regulating election campaign financing during the

expenditure period, the authorised persons shall be-
(a) a candidate;
(b) an agent of the candidate;

(c) political party campaign flnancing committee; and

(d) referendum campaign financing committee.

I
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(2) The political party campaign financinq committee referred to in sub-section
(1)(c) shall consist of persons nominated by the governing body of that politicat
party, three of whom shall be signatories to the party campaign financing account.

(3) The referendum campaign flnancing committee referred to in sub-section(1)
(d) shall consist of persons nominated by the referendum committee established
under section 51(1 ) of the Elections Act, three of whom shall be signatories to the
referendum campaign financing account.

(4) A candidate, a political party or a referendum campaign financing committee
shall, as soon as reasonable, notify the Commission of any changes in the
authorised persons, the membership of the committee or in the details of such
persons or such members-

(5) The authorised persons referred to in subsection (1)shall be registered by
the Commission-

(a) fo( a general election, at least eight months before the general
election; or

(b) for a by-election, within seven days after the notice of a vacancy
issued by the relevant Speaker.

(c) for a referendum, within fourteen days after the publication of the
referendum question by the Commission.

(6) Each of the authorised persons referred to in subsection ('1) shall open
a campaign financing account and shall submit details of that account to the
Commission at the time of registration under subsection (2).

(7) There shall be deposited into the campaign financing account referred to
in subsection (3)-

(a) contributions by a candidate;
(b) conkibutions by a political party;
(c) contributions received from any other laMul source.

7. Party expenditure commlftee
(1) A political party intending to contest in an election shall, in accordance

with the constitution and rules of the political party, constitute a party expenditure
committee which shall consisl of nine members-

(a) three of whom shall be persons nominated by the governing body of
that political party, ofwhom one shall be the secretary€eneral ofthe
Party;

(b) not more than one of whom shall be from one region; and
(c) not more than twolhirds ofwhom shall be ofone gender.

(2) The appointment of members of the referendum expenditure committee
referred to in subsection (1) shall take into account regional and other diversity of
the people of Kenya.

(3) The members of a party expenditure committee shall not include members
of a party candidate expenditure committee.

(4) The party expenditure committee referred to in subsection (1) shall-
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(a) open a party expenditure committee account into which all the money
in respect of the election campaign of that party shall be deposited;

(b) be signatories to the party expenditure committee account;

(c) advise the political party on all linancial matters related to the party
nomination or to the party campaign expenditure;

(d) manage the party expenditure committee account of the political party
and keep the books of account updated and available for inspection;
and

(e) receive party nomination and campaign expenditure reports from
each party candidate;

(f) monilor the campaign expenditure of the party candidate and ensure
that the party candidate complies with party nomination and campaign
expenditure rules;

(g) compile the expenditure reports received from the party candidates
and submit to the Commission the preliminary nomination expenditure
report and the final campaign expenditure report; and

(h) submit to the Commission the final campaign expenditure report of
the political party.

(5) A political party shall, as soon as reasonable, notify the Commission of any
changes in the membership of the parly expenditure committee.

8. lndependent candidate expenditure committee
(1) An independent candidate intending to contest in an election, shall,

constitute an independent candidate expenditure committee.

(2) The independent candidate expenditure committee relered to in subsection
(1 ) shall consist of three members nominated by the candidate.

(3) The independent candidate expenditure committee shall-
(a) open an independenl candidate expenditure committee account into

which all the money in respect of the election campaign of that
candidate shall be deposited;

(b) be signatories to the independent candidate expenditure committee
account:

(c) advise the independent candidate on all financial matters related to
the campaign expenditure; and

(d) manage the candidate expenditure committee account of the
independent candidate and keep the books of account updated and
available for inspection;

(e) receive expenditure reports from the independent candidate; and

(f) compile and submit to the Commission the final campaign expenditure
report of the independent candidate with respect to the election

Period.

T
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9. Referendum expenditure committee
(1) A national referendum committee intending to campaign in a referendum

shall constitute a referendum expenditure committee whicir siall consist of nine
members-

(a) three of whom shall be persons nominated by the national committee
established under section 51 ofthee Elections Act;

(b) not more than one of whom shall be from one region; and
(c) not more than two{hirds of whom shall be of one gender.

(2) The appointment of members of the referendum expenditure committee
referred to in subsection (1) shall take into account regional and other diversity of
the people of Kenya.

(3) The referendum expenditure committee referred to in subsection (1) shall_
(a) open a referendum expenditure committee account into which all the

money in respect of the referendum campaign shall be deposited;
(b) be signatories to the referendum expenditure committee account;
(c) advise the national committee on all financial matters related to

referendum campaign expenditure;
(d) manage the referendum expenditure committee account of the

relevant national committee and keep the books of account updated
and available for inspection; and

(e) receive campaign expenditure reports from each constituency
committee:

(f) monitor the campaign expenditure of the national committee and the
constituency committees and ensure that the committees comply with
campaign expenditure rules: and

(g) compile and submit to the Commission the preliminary nomination
expenditure report and the final campaign expenditure report.

(5) A national committee shall, as soon as reasonable, notify the Commission
of any changes in the membersh,p of the referendum expenditure committee.

10. Submission of expenditure reports
(1) A party candidate shall submit to the political party of that candidate and

to the Commission-
(a) a preliminary nomination expenditure report, within twenty-one days

of lhe political party nomination; and
(b) the tinal expenditure report within, three months after elections.

(2) A political party shall within three months after the elections submit a final
expenditure report to the Commission.

(3) An independent candidate shall within three months after the election,
submit the final expenditure report to lhe Commission.

(4) A referendum committee shall, within three months after the referendum
submit the final expenditure report to the Commission.
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(5) The expenditure reports submitted under subsections (1Xb), (2), (3), and
(4) shall include records showing all transactions and income and exPenditure
statement.

PART IV - CONTRIBUTIONS AND DONATIONS

1'1, Source6 of campaign finances

The sources of funds for purposes of financing party nomination, election or
referendum campaign are-

(a) contributions received from any person, political party or any other
laMul source;

(b) contributions from a laMul source, not being directly from a foreign
government; and

(c) contributions from a harambee.

12. Limits to contributions
(1) The Commission shall, at least twelve months before a general election, by

notice in the Gazetfe, prescribing limits on-
(a) total contributions;

(b) contributions from a single source:

(c) paid-up media coverage;

(d) Ioan forming part of a contribution,

which a candidate, political party or referendum committee may receive during the
expenditure period.

(2) Except where contribution is from a candidate to that candidate's
campaign financing account, or from a political party or a referendum committee
to that political party's or referendum committee's campaign financing account,
no contribution from a single source shall exceed twenty percent of the total
contribulions received by that candidate, political party or referendum committee.

(3) The Commission shall prescribe lhe limit beyond which contributions
received by a candidate, a political party or a referendum committee from a single
source may be disclosed.

'13. Anonymous contributions or contributions from an illegal source

(1) A candidate, a political party or a referendum committee shall not receive
and keep-

(a) anonymous contributions or support whelher in cash or in kind: or

(b) contributions from an illegal source as specilied by this Act or by any
other law.

(2) A candidate who, a political Party or a referendum committee which receives

contributions referred lo in subsection (1) shall, within fourteen days of the receipt,

report such receipt and submit the contribution to the Commission.

(3) A candidate who or a political party or a referendum committee which fails
to submit the contributions referred to in subsection (1) commits an offence.
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(4) A candidate who or a political party or a referendum committee which does
not report receipt of support in accordance with subsection (2) shall be disqualified
from contesting in that election or in the referendum, campaigning as the case may
)e.

(5) Public resources referred to under subsection (1) shall not include public
funding provided for the Political party Fund established under the political parties
Act

(6) A candidate who or a political party or a referendum committee which
contravenes subsection (1) commits an offence.
'15. Support by an organisation

(1) Any person who, or an organisation which contributes lo a candidate, a
political party or a referendum committee shall channelsuch contributions through
the expenditure accounts specified under sections 7, g, g and 10.

(2) An organisation which intends to campaign in support of a candidate, a
political party or a referendum committee shall-

(a) in writing, seek consent to campaign from the candidate, ihe
political party or the referendum committee as the case may be the
organisation intends to campaign in support of;

(b) register with the Commission; and
(c) open a campaign financing account into which the contributions shall

be deposited, in the case of-
(i) a candidate or a political party committee, at least eight months

before the polling day; or
(ii) a referendum committee, at the time of registration of that

commiftee.
(3) The money spent by an organisation to campaign in support of a candidate,

a political party or a referendum committee shall be within the spending limits
specified under this Act.

E - 13 {lssuo 1l

14. Prohibition on contributions
(1) A candidate, a political party or a referendum committee shall not receive

any contribution or donation, in cash or in kind from the state, a state institution
or agency or any other public resource.

(2) A State, a state institution or a public officer shall not use any public resourceto-
(a) support or to campaign in support of a candidate, a political party or

a referendum committee; or
(b) support any organisation that is supporting or campaigning for a

candidate, political party or a referendum committee.
(3) A candidate who or a political party or a referendum committee which

receives any campaign support refened to in subsection (l) shall, within forty_
eight hours of the receipt, report such receipt and submit the contribution to the
Commission.
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(4) An organisation which campaigns in support of a candidate or a political

party contesting in an election or a referendum committee shall, within one month

after the election, submit its final report to lhe resPective authorised Person.

16. Disclosure of funds
(1) A candidate who, or a political party or a referendum committee which,

receives contribulions under ihis Act shall issue a receipt for any contribution

exceeding twenty thousand shillings.

(2) Where contributions are received from a harambee, the authorised person

shall keep a record of the specific details of the harambee including the venue,

date, organiser of the harambee and total contributions.

(3) A candidate, political party and a referendum committee shall disclose the

amount and source of contributions received for campaign for a nomination, an

election or a referendum, as the case may be.

(4) The disclosure of funds under this section shall, for purposes of this Act

and in the absence of any other factors, be sufficient evidence that the candidate,
political party or referendum committee has complied with the requirement for

disclosure of funds.

(5) The disclosure of tunds shall be confidential and details of such funds shall

not be divulged except where such informalion is the subject of a complaint or an

investigation, or is the subject of proceedings in a court of law.

(6) A candidate who, or a Political party or referendum committee which fails to

disc.lose funds or donations as required under this Act commits an offence.

'17. Surplus campaign funds

(1) A candidate, political party or a referendum committee shall-
(a) within three months after the date of an election or referendum,

notify the Commission of any surplus campalgn funds held in the

expenditure committee:

(b) within three months after the date of an election or referendum, submit

the surplus campaign funds to--
(i) in the case of a Political party campaign finance committee, lo

the political party;

(ii) in the case ot a paiY candidate, to the political party lhat
nominated the candidate for purposes of the activities of the
youth, women and persons with disability;

(iii) in the case of an indePendent candidate or a reierendum
committee, to a charitable organisation preferred by that

independent candidate or referendum committee, as the case

may be:

(c) within three months after the date of an election or referendum, rePort

to the Commission in respect of the action taken under lhis section,

lssue 1] E-14
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18. Spending timits

.(1) The C-ommission shall, at least twelve months before an election, bynotice in th.e.Gazette, prescribe the spendlng flrni[ i""frO,rsine rotat amounttha.t a candidate, politicat party or_refeienduri 
".rnrnitt"" 

,l,V speno during anexpenditure period, including the limit for ."Ai" 
"or"r"gu. 

-, -
(2) Except for contribution by a candidate into his or her own campaignfinancing account, any contribution fro, 

" 
p"r"on, o.g"nisalon'Jr any ottrer tawrutsource contributed to a candidate, a poliiical p".tyi, 

"r"iur"ndum 
committeecampaign financing, account shall noi exceed'tn" firil"t tn" i.tat contributionprescribed under subsection ( 1).

_ -!1)., 
tn" Commission may, by notice in the Gazeffe, vary the spending limitsprescribed under subsection (1).

. , (4) The Commission shall, in prescribing spending limits under subsection (1),take into consideration_
(a) geographical features and urban centres;
(b) the type of election;
(c) the population in an electoral area;
(d) the number of party members in an electoral area;(e) the communication infrastructure in an electoral area.

(5) 
... 

subsection (4)(d) shal onry appry with respect to party nominationexpenditure of a party candidate.

-_ 
(91. Ut.r: , candidate, political party or a referendum committee exceeds thespending limits prescribed under this seition due to unfor"a""rUt. rno 

""tr"nuou._.ll.rTOl:::", the candidate, potiticat party or ref.i""Jr. 
""r.ittee shafl ,ite areport.with the Commission specifying the rea"on. tor- ur"ulairg tn" lirnit, *itnsuch time as the commission may preicribe and th" C";;i;"io, -.hall 

determineif such spending was justifiable.
(7) A candidale who, or a political party or referendum committee which,

:1"j19: ,"" prescribed spending timits and fails to report-itris fact to theuommtsston commits an offence.

19. Authorised expenditures

. The Commission shall, at least twelve months before an election, by noticein the Gazette, prescribe the nature of authorised items or activities for which- .1mpaign expenses may be incuned, including the cost of_
(a) venue where campaign activities may be undertaken;
(b) publicity material for campaigns;
(c) advertising for the campaigns;
(d) campaignpersonnel,
(e) transportation in respect of campaign activities; and(f) any other justiflable expenses.

E - 15 llssuo 1l
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20. Media coverage

(1) The Commission shall, after consultations with Political Parties, the officers

resionsible for the state-owned media enterprises and authorities responsible for

the regulation of media in Kenya, setoutthe limitof media coverage ofa candidate'

politicil party or a referendum committee, which shall include-
(a) paid-uP advertisement; and

(b) free broadcasting spots or coverage in the print media'

(2) The Commission shall establish mechanisms to monitor media coverage

for purposes of campaign as may be necessary to enforce the limits set out under

subsection (1 ).

(3) A candidate, political party, referendum committee or a media enterprise

whiih breaches the limits prescribed under this section commits an offence'

PART V. DISPUTE RESOLUTION AND OFFENCES

21. Dispute resolution
(1) Any person may lodge a complaint with the Commission alleging that a

breach ofthis Act has been committed.

(2) The Commission may investigate a breach ol this Act

(3) Where a complaint has been filed or a breach detected under this section'

the Commission shall hear and determine that complaint-

(a) within seven days, if filed before an election:

(b) within fourteen days, if liled after an election.

(4) ln determining a complaint, and subject to section 4, the Commission shall

have the powers to-
(a) request for the attendance of any person believed lo have information

related to the comPlaint;

(b) call for any information believed to be relevant in the determination

of the comPlaint.

(5) Where the Commission makes a finding that there is a breach of a provision

of this Act, the Commission may make any of the following orders-
(a) order the reclification of any record;

(b) issue a formal warning;

(c) impose a tine as may be specified under the regulations;

(d) prohibit the errant candidate, political party or referendum committee' ' 
from campaigning for a specified period or within a sPecified area;

(e) prohibit media coverage of the enant candidate, political party or

referendum committee within a specified period;

(0 disqualify the errant candidate, political party or referendum

committee from contesting in that election or referendum, as the case

maY be.

ussue rl E - to
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. (6) Where the offence is discovered after an elec on and an order ofdisqualification is made, the candidate or ttre potitrcaf 
-pIn, 

"i",i o. disquatifiedfrom contesting in the subsequent by- election ;r. S"r"r;f;il"j;;;_
, (7) where an order of disquarification is made under this section, rhe ordershall be-

(a) registered in the High Court, in the case of presidential, partiamentary,
governor elections or referendum; and

(b) registered in the resident magistrate,s court in the case of countyassembly elections.

22. Offences

A person who-
(a) obstructs the Commission or any representatjve of the Commissionfrom exercising powers under this Act;
(b) refuses lo produce books, reports and other documents whenrequested;

knowingly produces false books, reports and other documents;
knowingly gives false or incorrect information;
knowingly makes false or inconect statements in any returns orfinancial report required under this Act: or
knowingly deskoys any books, records or other documents or thingsrelated to the subject matter of investigation examinatio" oii""p""ii""
under this Act,

commits an offence and shall be liable on conviction to a fine not exceeding twomillion shillings or to imprisonment for a term not e*"""Oing nru years or to both.
23. Offences by a candidate, a political party or a referendum committee

(1 ) A candidate who or a political party or a referendum committee which_(a) in the case of a party candidate or a political party, contravenes theparty campaign expenditure rules;
(b) knowingly gives false or incorect informalion;
(c) fails to submit the party expenditure reports to the Commission; or(d) exceeds the spending rimits prescribed without reasonabreexplanation,

'.)mmits an offence, and shall be liable on conviction to a fine not exceeding two,illion shillings or to imprisonment for a term not exceeding live fears or to both-

!Z) .lvngre a political party or a referendum committee commils an offenceunder this Act, every member of the governing body of that poiiiicaf party or ttrereferendum committee shall be liable for the ofence.
(3) In addition to the oenattv prescribed under subsection (1), a candidate, apolitical party or a referendurn committee shall be disqualified from contesting inthat election or that referendum, as the case may be.

E-17 flssue 1]
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24. General penalty

A person convicted of an offence under this Act forwhich no penalty is provided

shall be liable to a fine not exceeding two million shillings or a lerm of imprisonment

not exceeding live years or to both.

PART VI - I\4ISCELLANEOUS

25. Registration and dissolution of expenditure committees

(1) The Commission shall prescribe the procedures for the registration and

dissolution of expenditure committees.

(2) The expenditure committees shall stand dissolved on submission of the

final expenditure reports relerred to in section 10.

26. Records
('1) For purposes of financial accountability under this Act, a candidate, a

political party, a referendum committee or an organization registered lo campaign

in support of a candidate, a political party or a referendum committee shall keep

records of-
(a) funds received for campaign expenses indlcating the amount and the

nature of funds received;

(b) names, postal, physical and electronic addresses of contributors;

(c) funds spent for nomination expenditure and campaign expenditure,

as the case may be; and

(d) in case of an organization registered to campaign in supPort of a
candidate, a potitical party or a referendum committee, the name oI

the candidate, the political party or the referendum committee that the

organization suPported.

(2) The Commission shall on request, make available for inspection information

submitted by a candidate, a political party or a referendum committee under this

Act

(3) A request for information referred to under subsection (2) shall be subject

to con{identiality requirements of the Commission.

27. Audit of accounts

The Auditor-General may, on the request of the Commission, audit the accounts

relating to the campaign expenses of a candidate' a political party or a referendum

committee.

28. Claims and objections

(1) A person who objects to any matter related to campaign finance

expenditures submitted by a candidate, political party or a referendum committee

may file a claim to the Commission in lhe prescribed form and manner and within

the prescribed time.

(2) The claim submitted under subseclion (1), shall be determined within-

(a) seven days, iffiled before an election; and

(b) fourteen days, if filed after an election.

I

0ssue 1l E - 18



_.. 11)-]:-t:n':yl"r, and wirhout prejudice to the generatiry of the power conferredoy suosecrion (1), the Commission may make regulationi_
(a) providing for spending limits for the different elections;
(b) providing guiderines for expenditure rures for poriticar parties and

independent candidates;
(c) prescribing the manner in which contributions may be made;(d) prescribing procedures for disclosure of the amount of contributions

made to a candidate or to a party, the nature of these contributions
and the intended expenditures by a candidate or a party;

(e) prescribing mechanisms and procedures for reporting on and
monitoring the spending limits;

(0 prescribing the manner in which records shall be prepared and
mainlained;

(g) prescribing procedures for the determinarion of craims and objections;
and

(h) prescribing anything which is required to be prescribed for purposes
of this Act-

Rev. 20121
No. 42 ot 2C13
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9. Provisions on delegated powers
(1) The Commission may make regulations for the better performance of itsnctions under this Act, and such regulations shall be laid before the Nationalsembly for approval before they are published in the Gazette.

E - 19 llssue 1l
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TIm ELECTION LAWS (AMENDMENI') (No3)
BILL,2015

A BiII for
AN ACT of Pariiament to amend the Elections Act, 20l l

and thc Independent Electoral and Boundaries
Commission Act, 201 l; to provide for electoral
processes and for connected ptrrposes

ENACTED by the Parliament of Kcnya, as follows-
1. This Act may be cited as the Election Laws

(Amendment) (No. 3) Acr,2015.

2. Scction 2 of the Elections Act, 201 1 is amended-
(a) by deleting the words "or a referendum,'

appearing in the definition of "retuming officer";
(b) by inserting the following new definition in its

proper alphabetical sequence-

"regisration of voters" includes the rcgistration of
neq/ votars, transfcr of regiskation of votcrs, corrcction of
particulars of voters and deletion ;f names of deceased
voters from the register by the Commission;"

3, Section 5 of the Elcctions .A.ct, 201 I is amended -(a) in subsection (I) by-
(i) deleting the proviso to paragraph (a);

(ii) inserting the following ncw paragraph
immediately after paragraph @)-
"(ba) in the case of a referendum, between
the dale of thc publication and the datc of
the referendum";

(i) dcleting paragraph (c);

@) by dclcting subsection (3A); and

(c) by dcleting subsection (3B).

4. Section 6 of the Elecrions .dct, 201 t is amcnded -
(a) by dcleting subsection (2) and replacing with the

following-

Shon ridc.

U ol bl l.

21 of ?Ul l.
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"(2) The Commission shall, within n;nety days from
the date of the notice for a general election, open the

Principal Register of Voters for inspection for a period of at

least thirty days or such period as the Commission may

consider necessary."i

(b) in subsecrion (3) by deleting the rvord "fourteen"
appearing immediately after the word "least" and

substituting therefor the word "thtty".

5. Section 13 of the Elections Act,2011 is amended-

(a) in subsection (l) by deleting the word "forry-
five" afier the words "at leasf' and substituting
therefor the word "ninetY ";

(b) by inserting the following new subsection
immediately after subsection (2)-

"(2A) A political party shall hear and determine all

intra party disputes arising from political party norninations
within forty days.";

(c) in subsection (3) by deleting the words "forty-
five" after the words "at least" and substituting
therefor the words "fifty-five".

6. Section 16 ofthe Elections Act,20l1 is amended by
insening the foltowing new subsection immediately after

subsection (3)-
"(3A) For purposes of subsection (3), a vacancy in the

office of a Member of Parliament shall be deemed to occur
on the date of issuance of a notice to the Commission
which shall not be later than twenty-one days from the date

of the acrual occurrence of the vacancy."

7. Section 22 of the Elections Act,20l I is amended-

(a) in subsecrion (l) by deleting oaragraph (b) and

substituting tberefor the following new
paragraph-
"(b) holds -
(i) in the case of a Member of Parliament, a

degree from a university recognized in
Kenya; or

(ii) in the case of member of a county assembly, a

post-secondary school diploma from an

instirution recognized in KenYa.

sc€tion 13 of No
21of2Oll.

:r.clion 16 of No
24 of 201 L

sccrion 22 of No
24 of 201 I
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(b) by inserting the foilowing new subsecrions
immediately after subsections (lF

(1A) Notwithstanding subsection (l), in the genpral
elections after the 2017 general elections, a member of a
county assembly may only be nominated for an election if
the person is a holder of a degrec from a university
recognised in Kenya."

(IB) The provisions of this section apply to
qualifications to nomination for of a party list member
under section 34."

8. Section 27 of the Elections Act,20I I is amendcd-
(a) in subsection (l) by deleting the words "three

monrhs" and substituting therefor the words "six
months";

(b) in subsection (2) by deleting the subsecrion and
substituting therefor the following -

"(2) An amendment to ths nomination rules sball only
be effective ninety days after submission of the
amendments to the Cornrnission."

(c) by inserting the following new subsections
irnmediately aftcr subsection (2)-

"(2A) Upon receipt of the nomination rules from a
political pady under subsection (1), the Commission shall,
within fourteen days, review the rules to ensure compliance
with the prescribed regulations and-

(a) issue the political party with a certificate of
compliance; or

(b) require the political party ro amend the rules to
ensure such compliance within fourteen days.

(28) For purposes of subsection (2A), rhe
Commission shall, by notice in the Gazette, issue
Regulations prescribing guidelines to be complied with and
the process by which political parties nominate candidates
for nomination in accordance with Article 88 (4) (d) of the
Constitution failing which the rules shall become void."

I
sccrion 27 of No
24 of 20ll
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9. The Elections Act, 2011 is amended by deleting
section 28 and substituting therefor the following section-

28. (l) A political parry that nominates a

person for an election under this Act shall
submit to the Commission a membersh.ip list
of the party-

(a) in the case of a general election, at

least one hundred and twenty days
before the date of the election; aad

(b) in the case of a by-election, forty-
five days before the date of the by-
election.

(2) The Commission shall publicize the
membership lists as received from political
parties.

Submislion of

lisLs

scction 2E of No.
24 o( 201l.

sc.tior 30 of No
24 o(zDll.

s..tion 34 orNo.
24 ol2-O11 .

10. Section 30 of the Elections Act, 2011 is amended
by inserting the following new subsection immediately
after subsection (3)-

"(3A) A registered referendum committee may
appoint one agent at each polling station."

I I. Section 32 of the Elections Act, 201 Lis
amended -

(a) by inserting a new subsection immediately after
subsection (l) -

"(1A) Where there is a vacarcy in the oflice of the
Govemor, an independent candidate shall submit to the

Commission, the symbol that the person intends to use
during an election at least seven days before nomination."

(b) in subsection (2) by deleting the words
"subsection (1)" appearing immediately after the
word "under" and subsdnrting therefor the words
"this section."

12. Section 34 of the Elections Act, 2011 is
amended -

(a) by inserting the following new subsection
immediately after subsection (4) -

I

I
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:'(4A) [n the case of a pcrson nominated pursuant to
Article 177(1) (c) of the Constitution, the party lisr shall
include a certification in the manner prescribed by the
Commission."

(b) by inserting the following new subsections
immediately after subsection (6)-

"(6A) Upon receipt of the parry list from a political
party under subsection (1), the Commission shall rcview
the list to ensure compliance with the prescribcd
regulations and-

(a) issue tle political party wirh a certificare of
compliance; or

(b) require the political party to amend the party list
to ensure such compliancc failing which the
Commission shdl reject thc list.

(68) For puposes of subsection (6A), rhe
Comrnission rnay, by notice in thc gazctte, issue rcgulations
prescribing guidelines to bc complicd with in prcparation of
party lists."

I

(c) by deleting subsection (9)
therefore the following -

and substituting

"(9) The party list shall not contain a name of a
candidate nominated for an clection-"

13.The Elcctions Act,20ll is amendcd by inscrting
the following new section immcdietcly aftcr scction 38 -

NlrDbcr ofYoLs Fr
polins 

'l*,n.
3tA. For tlrc purposcs of

providing efficient and effective
conduct of elcctions, the numbcr of
votcrs pcr polling station sha_ll not
exceed scvcn hundred or such other
numbcr as thc Commission may
deicrminc-

14. Section 43 of ttp Elections Acr, 2011 is amended
by dcleting subsection (5) and substituting therefor the
following-

"(5) A public officcr who intcnds to contest an
election under this Act shall rcsign or othcrwisc cxit from
public offrce -

No.2,(ot20ll.

21 of 8l l.
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(a) in tle case of a general election, at least one year
bei.rre the date of the general electioni or

(b) in the case of a by-election, within seven days of
the declaration of a vacancy."

15, Section 46 of the Elections Act,20l1 is amended
in subsection (3) by inserting the rvords "or thumb prints"
immediately after the word "signature";

16. Section 50 of the Elections Act, 2011 is amended
in subsection (2) (b) by deleting the words "answers to the
referendum question" and substitutjng therefor the words
"answer or answers to the referendum question or
questions."

17- Section 54 of the Elections Act, 201i is amended
by deleting the words "255 and 256" appearing
immediately after *re rvord "Article" and substihrting
therefor the words "255, 256 and.257" .

18. Section 56 of the Elections Act, 201I is amended
by deleting the word "and" appearing immediately after tle
word "shillhgs" and substituting therefor the word "oi'.

19. Section 74 of the Elections Act, 201 I is amended
in subsection (2) by deleting the word "seven" appearing
immediately after the word "within" and substituting
therefor the word "ten".

20. Section 76 of the Elections Act, 201I is
amended-

(a) in subsection (l) (a) by deleting the words
"publication" appearing immediately after the
words "date of' and substituting therefor the
word "declaration"; and

(b) in subsection (I) (c) by inserting the words "or a
county assembly" immediately after the word
"Parliament" .

21. Section 85A of the Elections Act, 201I is amended
by renumbering the provision as subsection (1) and
inserting the following new subsection-

"(?) An appenl under subsection (1) shall act as a $ay
of the certificate of the election court certifying the results
of an election until the appeal is heard and determined."

s..tion a5 ofNo
24 ol ltll.

s..tioo 50 of No
24 of Nl l.

scciion ,4 ofNo
24of20ll.

sccrion 56 of No
24 otm\t.

s.ttion 7{ of No
24 of 201 l.

s!.t;on 85A of
No.24 of ml I

s..tion 76 oINo.
24 of20ll.
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22. Section 86 of the Elections Act, 2Ot1 is
amended -

(a) in subsecrion (1) by deleling th.e words "which
shali then" apFlearlng immediately afer the word
"Commissioner" and sdbstituting thaefor the
word "and"; and

(b) by deleting subsecrion (2).

23. The Elections Act,2011 is amended by deleting
section 87 and substituting therefor the following section-

Rcpo.t ofCourt on 87. (1) An election Court shall, at
the conclusion of hearing of a petition,
in addition to any other orders, send to
tlre Director of Public Prosecution and
the Commission a report in writing
indicating whether an election offence
is likely to have occurred in connection
with the election.

(2) Upon receipt of the report, the
Director of Public Prosecutions shall-

(a) dkect investigation to be
carried out by the Inspector
General of the National
Police Sen ice; and

(b) based on the outcome of the
investigations, corunence
prosecution or close the
matter.

24. Section 91 of the Elections Act, 20i lis amended -
(a) in subsection (I) (a) by the deieting the word

"gazel.ted " appearing imqediately after the
words 'lresults if' and substituting therefor the
word "declared";

@). in subsection (2) by-
(, deleting the words "the votes of a majority

of the persons entitled to vote in the
referendum" appearing immediately after
tle words "supported by" in paragraph (a)
.and substituting therefor the words "a simple

scction 86 ofNo.
24 ot2011.

s!.tion 87 of No
24 of 2Oll.

scction 9l ofNo
24 of20ll.
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majority of tle citizens voting in the
refereDdum".

(ii) deleting the words "the votes of a majority
of the persons entitled to vote in suclr
referendum" appe aring immediately a,fter
the words "Commission that" in paragraph
(b) and substituting therefor the wods r'a

simple majority of the citizens voring in
such referendum'

25. The Second Schedule to the Elections Act, 201I is
amended by deleting paragraph 18 and substituting therefor
the following paragraph-

" l8.This Code shall apply-

(a) in the case of a general election, from the date of
publication of a notice .of election until tfie
swearing in of newly elected candidates; and '

(b) in the case of a by-elections, frctm the date of
declaration of a vacancy uatil the swearing in of
elected candidates."

26. The Third Schedule to the Elections Act, 2011 is
amended by inserting the words "Commissioner for
OathsMagistrates" immediately beforc the words
"Member/Secretary/Retuming offi cer".

27. Section 3 of the lndependent Electoral and
Boundaries Commission Act, 20I I , is amended by deleting
paragraph (e).

28. Section 24 of the Independent Electoral and
Boundaries Commission Act,2011 is amended by deletiug
subsection (3) and substituting therefor the fouowing
subsection -

"(3) The Commission shall publish and publicize the
annual report."

29. The Independent Electoral and Boundaries
Commission Act, 201 I is amended by deleting section 35..

30. The Independent Electoral ard Boundaries
Commjssion Act, 201I is amended by delering section 36
and substituting therefor the following new section-

Third Sch.dtlc to
Nd 24 of20l l.

s.ctior 3 of l.lor 9
of ml1.

scctioo 24 of No
9 df2or i.

s.ctio! f of No.
9 of 20I l.

s.clioo 36 bfNo
9 of28IL

AErodllEjt of tl'c
Sccdh{ ScIt&tuL
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.lcca€l houdrri5.

36. (i) The Commission shall
discharge its mandate of the
delimitation of boundaries of
constituencies and wards in accordance
with the Constitution, this Act and any
other law.

(2) Subject to the Constitution,
matters to be addressed in the
delimitation of electoral boundaries
are -

(a) review of the names and
boundaries of constituencies ;

@) review of the Duri,lber, names
and boundaries of wards;

(c) re-distribution of wards
affected by any changes in the
boundaries of constituenc.ies,
and

(d) ensuring that the number of
hhabitants in each
constiiuency and ward is as
nearly as possible, equal to
the population quota as
provided for by Article 89(5)
of the Consdtution and that
such a process -
(, allows for variation of

margin of not more than
the limits provided under
Artide 89 (6) of tle
Constitution in relation
to citics, spa$ely
poprJated areas and
other areas;

(ii) takes into account the
provisions of Article 89
('t) &) of oe
Constitution that
provides for the
progressive realization
of the requirement that
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(8) Wjthir.'foutueh' days of fte
cxilily of ,tbe pai:d prciided for ir
suSparagraph'(7), tte Comuission shall
upon receipt and coasiderations of tbe

' 'National Asseuibly and representations
,,,ftom the public, pi_epae the final report
for publication.in the. Gaze tte.

(9) Where rhe Natiqnal Assembly
fdlls to make recomm. enilations within
tbe period specified in subparagraph
(7), the Commission sha-ll publish irr
rcport in accordance with subparagraph
(8).

(i0) .A. person who, behg
respoDsible for the publication in the
Gazette of the final report submitred
under this paragraph fails to publish ttre
report within &e time required by the
Cnmroission after the report has been
Subrnittcd to that person, cornrfts an
offence and is liable to imprisonment
f,or a tirm of ooe year.

(11) Notwirhstanding any other

'.l,ritten law, rvhere the final report is not
published in accoidance with the
provisions of subparagraph (9) the
Comrnission shall, within seven days of
the 'submission of the said report, cause
the report te tie published in.at least two

' dailies. of oational eiiculation. and such
publication shriii have'effecr as if it
were done.in the Gozitte.

3i. The Second Sohedule to the lndependerit Electoral
arrd Boundaries Cornrnission Act, 2011 is amended by
deletirg paragraph 8 (3).

S..ond Scbcdulc
to No.9 of2Ol l.

the rEport
recornmeuilatjons

csrsii}o.r

'"o &8.'Co:mmissioo.
its'

,.: ,!
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MEMORANDT.II\{ OF OBIECTS AND REASONS

Thc principal objeci of this Bilt is to a.mend the Elections Aet, 201I
and the Independent Electoral and Boundaries Commission Act,.2011, in
order to address the concems that resulted. folloving iJre general ele6ion
held on 4th March 20 t 3, which was the fiisr un{!p the new constitutional.
dispeosation. The elections laid the foundatiqri for tle kansfoffiation
Kenya's electoral polities. ',,,'1 . .

Central to the conduct of the electrons uethe cohsdrutional role and
responsibility of the Independent Electoral arrd, Eoundaries Cordrril.bsion .

(IEBC). and the Judicjary. However the delivery of the 2013.elections,
like many aspects of pubLic administration and management involved .

interplay of several agencies, both State alrd nen-state actor.s-. It is these ,

aspeits that this Bill sJeks to iedress. " . i "
Clause 2 seeks to amcnd section of the Elections Acr;'2011 by

rectifying tlre definition of the terrn "reqlrrfng officei' to include all
related pmcesses

Clause 3 propose€ to amend sectioq 5 of ihe Eleftions:Act,:2ff1-l ro
provide for the period during when the gonpinugus regiotration ofli{o{ers
may b€ temporarily stopped duriog a referenduln 8nd rernoves entili{rneptll
for persons who have applied for nationa.l jdentification cqrds to rggis.tFr as ,

voters before the issuance of actual identification. documents. .,
Clause 4 seeks to amend secrion 6 of rhe Elecrions. Act, ?011. by

increasing, the period withir which the COmmission.must ope4 the
register for inspection from sixty to ninery days before the dati of a
general election. It a.lso increases from fourteen tq thirfy the number..of
days before a general election during rvhich'the Commission must pubtish
a notice and [ansmit copies of the register to all regisuiilon office1s. :

Clause 5 seeks to amend'section 13 of thb.Elections Act, 2QI.I:by
making it a requirernent for poiitical parties to noininate Seir patdi,4dte-S 

.

for general elections at least ninery days tiefore the election. This. reation
also requires a political parfy to hear and deterinine any disputes arising
from ths political parry nominations wirhin forty,days

Clause 6 seets to amend section 16 of the Elections.dct 201f '!o.
clanfy that a vacancy in the office.of a Member,of FarIame,ht shaU-:,be
deemed to occur on the date of issuance qf a noliie to 6e Comf[i.siion
wiiich shail not be later than Fxenty-one days frrim the daE of th6. actuiri

Clause 7 seeks to amend section 22 of tlre Elections Aci, 201I to
require tlal a person seeking nomination ior an eiection sheuld possess,. as

minimum qualifications, a degree in the case of Parlirimentary elections

I

i
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and a diplorna in the case of county assembly elections- This clause also
oontains a proviso to the effect that after the 2.011 general elections, a
member ofa county assemuy Shall be requied to possess a degree from a
university recognised in Kenya.

Clause 8 amends sections 2'l of the Elections Act, 201 I ro require
that political parties submit to the Cornmission party nomination rulcs six
months before an election. This section furtier requires that an
amendment of those ruIes should have effect ninety days after notification
to the Registrar. The clause further empowers the Commission to issue
poiitical parties with compliance certiflcates.

Clause 9 arnends secdon 28 of the Elections Act, 20t I to requirc that
a political party that nominates a person for an election shall submit to the
Commission a party membership list of the party at least sixry days before
the date of the general elections and forty-five days before a by-election.
This Clause fiuther requires the Commission to publish a composite list of
all persons nominated under pafly lists.

Clause 10 proposes to amend section 30 of the Elections Act, 201 I to
al.low registered referendum committees to appoint one agent at each
polling station.

Clause ll amends section 32 of the Elections Act, 2011 to require
that where trere is a vacancy in the office of the Govemor, an independent
caldidate shail submit to the Commission the symbol that the person
intends to use during an election at least seven days before nomination.

Clause 12 amends section 34 of the Elections Act, 201I to require
that in the case of a person nominated pursuant to Article 177(l) (c) of the
Constitution, the party list shall include a certification in the manner
prescribed by the Comm.ission. This clause further requires the
Commission to verify the list and issue a certificate of compliance. The
Commission is to prescribe regulations on the standards to be complied
with in developing party lists.

Clause 13 amends the Elections Act,20l I by inserting a new section
38A to require that the number of voters per polling station in a general
election shall not exceed seven hundred.

Clause 14 seeks to amend section 43 of the Elections Act,20ll
clarify the a public officer intending to stand for election must resign one
year before general elections or within seven days of the declaration of a

vacancy in a by-election.

Clause 15 a-mends section 46 of the Elections Act, 2011 to require
that a pctition for recall should be accompanied by, among other
particulars, thumb prints-
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Cla'.rse 19 amends section 74 of lhe Elections Act, 2011 tq re oJg -

erors.typographical

arnendsClause

requlre

Clause

:j
i:

Court.issued

amend
'Saeks

CIause
colrrt.

validity
election

l
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StsteloeDt oo lhc delegetl,on of tqfoletive po.wers ard Ilrnltatlon of
ftEdonentel rtghts aad freedom.

This Bill delegates legislative powers to the tndcpendent Electoral
and Boundaries Commission to prescribe rcgulations on tlre standards to
be complied with in developing party lists. It does not limit any
fundamental rights or frecdoms.

Statemcnt thrt the Blll concerns cuunty goyernm€nts

The Bill is a Bill conccming County govemments. It contains
provisions affecting the election of members of a county assembly.

Stglcrnent rhqt the Blll is a money BlIl wtthln the meaning of Article
l14 of the Consdtutlofl

The enactrnent of rhis Bill sha_l! occasion additional expenditure of
public funds.

Dated the lTth November,2015.

SAMUEL CHEPKONG'A,
Member of Parliament
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Section 2 of No.24 oJ 201 I vehich it is proposed to amend

Interpretation

2. In this Act, unless the context otherwise requires -
"adult" has the meaning assigred to it in Article 260 of .he

Constitution;

"agent" means a person duly appointed by-
(a) a political Party or an independent candidate for the purposes of

an election under this Act; or

(b) a referendum committee for the purposes of a refereodum under

this Act, and includes a counting agcnt and a taltying ageht;

"bailot box" means a transparent container with a slot on the top

sufhcient to accept a ballot Pap;r in an election or in a referendum but

which prevents acc"ss to the votes cast until the closing of the voting

period;

"ballot paper" means a paper used to record the choice made by a

voter and shali include an elec&onic version of a ballot paper or its
equivalent for purposes of electronic voting;

"campaign period" means the period specified as such in the notice

issued by the Commission in relation to an election;

"candidate" means a Pe6on contesting for an elective post;

"Commission" means lhe Independent Electoral and Boundaries

Commission establshed under Article 88 of the Constitution:

"constituency" means one of the constituencies into which Kenya is

divided under Article 89 of the Constitution:

"conslituency register" means the register of voters compiled in
respect of each constituency by the Commission;

"county" means the counties ilto which Kenya is divided under

Article 6(l) of the Constitution and specified in the First Schedule of the

Constitution; "county assembly" means a coEnty assembly constituted in
accordance with Article 177 of the Constitution;

"county election" means the election of a county governor or a

member of a county assemblY;

"disability" has the meaning assigned to il in Article 260 of the

Constitution;

"election" means a presideutial, parliamentary or county election and

includes a by-election;
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"party lisf' mears a party list prepared by a political party 8nd
submitted to the Commission pursuant to and in accordsnce with Article
90 of the Consdrution and sections 28, 34, 35,36 and37i

"petition" means an application to the elcction court under thc
Constihrtion or under this Act;

"political party" has the meaning assigned to it in Anicle 260 of thc
Cons ti tu tion;

"polting station" means any room, ptace, vehicle or vessei set apsrt
and equippod for the casting of votes by voters at an election;

"presidential election" means an election of a hesident in accordance
with Articles 136, 139(1)(b) and 146(2Xb) of rhe Constitution;

"Principal Register of Votcrs" means a current register of porsons
entitled to vote at an election prepared in accordance with section 3 and
includes a register that is compiled electronically;

"public officer" has the meaning assigned to it in Article 2@ of the
Constitution;

"public resources" includc-
(a) any vchicle, or cquipment owned by or in the possession; or

(b) premises owned or occupied by, any government, state organ,
statutory corporation or a company in which the Govcmmcnt
owns a coDtrplling inter€st;

"referendum" means a poll held under Part V;

"referendum comrnittee" means a national or I parliamcntsry
constituency committee comprising of persors intending to suppart or
oppose a referendum question;

"referendum officer" mears a person appointed by the Commission
for the purpose of conductihg a referendum;

"referendum question" means a question upon which voters shall
vote in a refercndum as specified in section 49;

"registration officer" means a person appointed by the Commission
for the purpose of preparing a rcgister of voters;

"returning officer" means a person appointed by the Commission for
the purpose of conducting an election or a rcferendum under this Act;

"supportel' mears a voter who supports the nomination of a
candidate;

I
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(3B) For purposes of this section, an acloowledgement of registration

certificate mears a certificate issued by a registration ofEcer under the

Regis[ation of Persons Act to a person who has applied fdr an

identification card, pending the issuance of that qud.

(4) All applicants for registration under this. secti-on shdll be

registeied in the appropriate register by the registration offrcer or any

other officer authorised by the Commission.

(5) The regisEation officer or ary other authorised-officer re{e1$ t9

in sutiection 111 sUt, at such times as the Commissioh may direct,

transmit the iniormation relating to the registration of the voter to the

Commission for inclusion in the Principal Register of voters'

Secrion 6 oJNo.2a of20t t which ir is proposed to amend

Inspection of register of voters

6. (1) The Commission shall cause the Principal Regist'er of Voters to

be opened for inspection by members of the public at all times for the

purpose of rectifying the particulars thereitr, cxcePt for such period of time

as the Commission may consider appropriate.

(2) The Commission shall, within sixty days from the date of the

notice ior a general electiotr, open the Hncipal Register of Voters for
inspecti.on foi a pcriod of at least fourteen days or such period as the

Commission may consider necessary.

(3) The Commission shall, upon expiry of the period fdr inspection

speciied under subsection (1), compiie the amendments to the.register of
,bters and as soon as practicable thereafter, being al least fourteen days

before an election -
(a) publish a notice in the Gazette to the effect that such

compilation has been completed; and

(b) cause to be transmitted to eYery registration officer, a copy of
the part of the Principal Register' of Voters relating to the

consiit.,"n"y for which the regishation off,rcer is responsible to

be kept in safe custody- 
.

(4) The Principal Register of Voters shall be kept at the hgadquarters of
tn" Commission and 

-copies of the part of the Princiiral Register of Voters

relating to the constiruency for which the registration officer is reipon'sible

shall b; kept at all the constituency offices of the Commission.
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(c) the day or days on which the poll shall bc taken for thc election,
which shall not bs less than twonty-on€ days after ttp day

specified for nomination under paragraph @).

(3) Whenever a vacancy occurs in tlp National Assc4rbly or the

SenEte, the iespective Speaker shall ilsue a. noticc in accordonoe with
Anicle 101 of the Consdrution.

(4) The Commission shqll within twenty otl€ dayc of reccipt of ttrc
noticr issued under subsection (2), transmit the notice to tlE rElevant

retuming officer.

Scction 22 oJ No.24 oJ 201) which it is proposed to anund

Quallflcatlons for nomlnatloa of caldidsaes

22, (t) A person may be nominatcd as a candidate for an clection under

this Act only if that p€rson-

(a) is qualificd to be elected 0o that office un&r $rc Constitution
and this Act; and

(b) holds a certificate, diploma or otlrer post-sccondary school
qualification acquircd after a pcriod of at least thrce mqoths

study, recognized by the relevant Ministry and in such mumci
as rnay be prescribed by the Comrniesion un&r this Act.

(2) Notwithstanding subscction (l).O), a persor II!8y be nominated as

a cgndidate for election as President, Deputy President, county Govemor
or deputy county Govemor only if the person is a holder of a degrec from
a university recognised in Kenya.

(2A) For the purposes of the first elections under the Constitution,
section 22(1{b) and section 24(1Xb), save for the position of the

Prcsident, thc Dcputy President, tlre Govemor and dn Deputy Govemor,
shsll not apply for the elections of the offices of Padiamcnt and county
assembly representatives.

Section 27 of No.24 oJ201 I which it is proposed to arncnd

$ubrnlssfo6 of Part)' nomhatlon rrdes

n . 0) A politieal party shall submit its nomination rulcs !o the

Commission at least tlLree months before the nomination of its candidates.

(2) A politicil party which has submitted is nomination rules to thc

Commission pursuant to subscction (l) may amend the mles and submit
the rules as amended to the Commission, at least sev€n days b€fore

nomination of candidates for elections.

I
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Siction 2E oJ No.24 of 201 I which ir is proposcd to anutd
SubtrMoa d prrty membGrrhlp lids

2E. A political pafty thst nominales a lrrson for any chction under
this Act shall submit to the Commission a party membcrship list of the
party st lesst forty-five days bcforc the datc of thc gcneral clcctions.

Section 3O o! No. 24 of 2OI I which it is proposed to anund

Appolntmcut of egents

30. (l) A political party m8y appoint otre agent for its candidat€s at
each polling station.

(2) A cand.idatc nominated by a political party may appoint an agent
of the candidate's choice.

(3) An iodependent candidate nray appoint his own agent.

Section j4 ofNo.24 of201 I which it is proposcd to ancnd

Nonlnetion of perty llstE mernb€rs

34. (l) The election of members for the National Aseembly, Scnatc
snd counfy asscmblics for party fist scats rpccified undcr Articlos 9?(l[c)
and 98(lXbXc) and (d) and Article l77(l)(b) and (c) of the Constitution
shall bc on the basis of proportionol reprcecntation and in accordance with
Article 9O of the Constitution.

(2) A poti0cal party which nominarcs a candidate for election under
Article 97(l[a) and O) sha]l submit to thc Commiasion a party list in
accordance with Arricle 97( 1)(c) of thc Constitution.

(3) A political party which nomin&tes a candidate for eloction under
Article 9E(l)(a) shsll submit to the Commission & perty liat in rccordance
with Article 98(lXb) and (c) of thc Constitution. (4) A potitical party
which nominatcs a candidatc for election undcr Article 177(l)(a) shall
submit to thc Commission a party list in accordancc with Article 177(lXb)
and (c) of thc Constitution.

(5) The party lists undor subscctions (2), (3) and (4) shatl bc
submittcd in ordcr of prioriry.

(6) Thc party li8ts submittcd to thc Commission under rhis scction
shall bc in rccordancc with the constitution or noorination rulcs of the
Political pony conccrned.

(7) The psrty lists submittcd to thc Commission shall bc valid for the
term of Parliament.
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(8) A person who is nominated by a politicai party under subsections

(2), (a) and (4) shall be a person wbo is a member of the polirical party on

the date of submission of the party hst by the political party'

(9)-fie pafty list-may contain a niroa of any Presidential or Deputy
presiiientia canaidate irominated for an election undei this Ait'

(10) A party [st submitted for purposes of:subsections (2), (3), (4)

ana (!) ihall'not be amended during the teim of Paliiament or the county

urr"-bly, as the base may be, for which the ciuididales are eiected'

Secrion 43 oJ No.24 oJ 2011 which it is proPosed lo anenl

Participation in elections by public officers

43. (1) A public officer shall not-
(a) engage in the activities of any political.party.or candidate or act

as 
-ariagent 

of a political parry or a candidate in an election;

@) publicly indicate support for or oppciiition against any Party '
side or candidate participating i.n an election;

, 
(c) engage in political campaigns or other political activity: or

(d) use'public resources to initiate new developrtent projecs in any' ' 
cpn;tiiilency or'bounty. for the 

'purpose 
of supporting a candidate

oipolitical Pafiy in that constiruency or county'

(2) A public offrier who contravenes subsecdon (l) comrnis an

offence. and iS [able on conviction, to a fine not exceeding one million
shillings or to imprisonment for a term not exceeding thre€ years, or to

both.

(3) A person who l'rrrowingly aids in contravention of subsection (l)
commit" * tff"nce and is liablel on conviction to a fine not exceeding one

rnil'tion. shillings or to impiisonment for a term not exbeeding three years;

or to borh such fine and imprisonment.

(4) A candidate who knowingly aids in contravention of subsection

(1) shall not be eligible to contesl in the election.

(5)l A putlic offioer whci intends to contest an election under this Act
shali resign from pulilic offree at least six.months before the date of
elecdon,

(6) This section shall not aPPly to-
(a) thc Presidcnt;

(b) the Prime Minister;

(c) the DePutY President;
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(d) a member of Pariiament;

(e) a county govemor;

(f) a deputy county govemor;

(g) a member of a county assembly.

Section 46 of No. 24 oJ 201 I which it b proposed to amend

Petition fcr recall

46. (1) A recall under secrion 45 shall be ioitiared by a petition
which shall be filed with the Commission a-nd which shall be-

(a) in writing;

(b) signed by a petitioner who-
(i) is a voter i,u the constituency or county in respect of which

the recall is sought; and

(ii) was registered to vote i! the election in respect of which
the recall is sought;

(c) accompanied by a.n order of the High Court issued in terms of
section 45(3)-

(2) The petition referred to in subsecrion (1) shail-
(a) specify the grounds for the recall as specified under secrion

qsQ);

(b) contain a list of such number of names of voters in the
conslituency or counry which shall represent at least thirty
perbent of the registered voters; aDd

(c) be accompanied by the fee prescribed for an election perition.

(3) The list of names referred to in subsection (2Xb) shall contain the
narnes, address, voter card number, national identity, card or passport
number and signature of the voters supporting the petition and sha_ll
contain names of at least fifteen percent of the voters in more than half of
the wards in the county or the constituency, as appropllaj!..

(4) The voters supporting a petirion under subsection (3) shall
represent the diversity of the people in the county or the consdtuency as
the case may be.

(5) The petitioner shall collect and submit to the Commissiort the list
of names under subsecrion (2Xb) within a period of thirty days after filing
the petitibn.

I
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(6) Ttre Commission Bhall vcrify the liet of names wlthin a perlod of
thirty days of receipt of Erat list.

(7) Thc Commission, if satiified that tho r_eguiresentr of thie eection
are met, shsll witbln fifteen days aftor the veriflcatlon, issue a notice of tho
rccdl to the Speeler of the rclevant Housc.

(S) TIre Commission qlrcll condu'ct a recall olccdon wit n the
re,lcvant consUhcncy or couity wtthin ninety days of tlic'publicstion of
tho question.

sea//o,d 49 oJ No:.24 af 201 I w&ch it is pmposed ai a*nd
40. hldrdoa of a eferendum

Seclon 50 ol No , 21 ol 201 I whlth l, ls ptopored to ti,rahd

50. Notlea d haldlnj l*rsrdurn
(l) The Comnlseion shall, Mthtn fourtoon dayr after publication of

the question refaned to in scction 49 publish a notico of 6o holding of tlro
refurcndum and thc dotaile thoreof in tlrc Gazette , iIl th6 olcchonic {nd
print rnedla of national circuletion.

(l) Whcocver it is necessary to hold a refcrendum on any issue, the
hesident slall by noticc reftr , thc issue to the Commisaion for the
purpmes of conduiting a rcfercndum.

(?)ilVhcre an issuc lo be &clded in a reforcndum hs.B bccn rtfencd to
rlre Commirsion under oubscction (l), ttre Comrni8sion ehrll frame the
questlon or,questiors to be dcraiEincd during the rcfgpglum,

(3) The Commisaiol shsll, in co$ullrtion with tho SpcaLor of the
rclevani Houre, lay_ thc qucetion EforrEd to ln rubsecdoa (i) bofory the
Houeo for approval by mlolution.

(a) Tlre National Assembly msy approvo one or more queations for a
refomndum.

,,'.

(5) lhe -Commission shall prbliah the querdion apprcvod undcr
rubsection (4) In tho Gazcnc and in the elccton.ic.aad. print inedia of
national circulation.

(6) The Commilsion shall conduct thc refcrcndum wlthin ninety daye
of publication of the question.

(7) thc Cornmirsion. may a?dga nrch symLol for each aiuwer to the
reforcndum qucs{on or qucStionr ss:it mly conllder neessary,

(8) A aymbol dEsignod undet subsdction (7) shall not resemblo that of
r politlcol party or,of an indopondcnt csrdidate.

I
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(2) Tftc lothe shail speci! -
(a) ttre rdererdum qrcEtim or quo$ign8 end the option of the

anSutt.or flr!8saers;

(b) thc epabols rsaigncd for tho aruwors !o the rcfcrendum
questioo;

(c) thc dey on whicb tbe reftrendum is to bc hcld wlrjch shall not be
lcss than tweaiy one days riftcr the date of ftc publication of the
nodcci

(d) the polling time of the rcfcrendum;

(e) the dsy by which thc refercndum comminces shall have
rcgistorod with tlre Ccrnmission; and

(f) the day and timc by which campaign in suppqrr of or in
opparition to thc rcfercndurn question sha.lt start &nd cease.

Secrion 54 of No.24 al2Ol I which it is proposed to ancnd
54. Vodog threshoH

A rcforendum qrcslion on an lasue other than that contomplated in
Articlos 255 and 256 of tho Qonstihrrion shall be decided by i simple
mqiority of the citizans voting in thc rcfercndum.

Section 55 of No. 21 oJ 201 I which it b proposed to amcnd

Grwal power oi tlc Cmrnhrloa
55. Nothing in this Act shall prcclude the Commission from taking

any administativc measurcs to cnsurc cffective conduct of the
rcfeacndum.

Srcctian 56 o! No, 24 of 2Ol 1 whtch it b proposed to amend

O{ftacts rdedeg to rcglder o[ voters md voter's crrds
55. A pcrson who-

(a) without authority makes, prepares, prints pr is in possession of a
document or papcr purporting to be a register of voters;

ft) Deletcd by Act No. 12 of 2012, Sch.l

(c) Deleted by Act No. 12 of20t2, Sch.;

(d) Dolcted by Act No. l2 of 2012, Sch.;

(c) Delcted by Act No. l2 of 2012, Sch.;

(f) Doleed by Act No. l2 of 2012, Sch.l
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(g) knowingly makes any false statement on, or iq connection with- 
any applicatio.n to,be registered in any regipter of votersi or

(h) aids' abets, couusels or procurcs the coftr4ission df bi attempls. to

com.riit any of the. offences refer'red to in'.paftigaphs (a)'to (f)'
cornmits an offence and is liable on conviction,' to a fine not

exceed.ing ooe million shjl.lirngs. and to imprisonment for a term

not excee-ding six years, oi to bbth.

Section 74 of No.24 of 201 t which it is proposed. to amend

Settlement of cerlain disPutes "
74.' (l) Pursuairt to Article 88(aXe) of 'the Constih'rtibn, the

Commission shall be responsible for tbe 'settlement of elecloral disputes;

including disputes relating 1p or arjsing from nominations but excluding

et.chon petitions and diSputes subsqquent to the deglaratioo of election

results.

(2) An elictoral dispute undir subsection (1) Shail be.determined

within seven days of the lodging of the d.ispute with thb Cornfiission. r '
. (3). Notwithstdnding:subsection (2), where-a dispuG undor $lbqection

(1) relates 1c, n, prosp"c(ve honiination or election,'the dispui! sirall' bb

ietermined before the date of the nomination, or 'election, whichever is

applicable.

Section T6 of No.24 of 2011 which it ii.propoS( te qnend 
. ,,, ., : ,..

Presentation of .petitigns

76. (l) A petition-

(a) to question the validity bf an election shall be filed within twenty' ' 
eigtit days after the daie of publication of'6te results'of thi elecdon

in-the GazBnq wd lerrgd ryithir f$lpell &ys oflqgsentaqan; ,.' r.

(b) to seek a declaration thai a seat in Parliarnent or a countj{. assetribly

has oot become vaqant shall be presented .'i/idiil twenfy+igtrt days

after.the date of:publcation:of the naltification of'the vabahcy by
the relev:rnt Speaket; or '

(c) to seek a declaration that a seat ln Parlidinent has beiome vacant

may be preseDted at any !ime.

(2) A petition questioning a return or ai election upon the ground of a
corrupt practice, and specifically alleging a payment of money or other act

to have been made oidone sinle thJ dite iforesaid by the person whose

election is questioned or by an agent of that Person or with the privity of
that p€rson or his agent may, so far as resPects the comrpt practice, be
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filed at any time within twenty-€ight days after the publication of the
election results in the Gazene.

(3) A petition questioning a retum or an election upon am aliegatio!
of an illegal practice and alleging a paymetrt of money or other 3cL to have
been made or done since the date aforesaid by the person whsse election is
quJstioned, or by aD agent of that perso[, or with the privity of that person
or his eiection agent in pursua-nce or in furtherance of the iliegal practice
alleged in the petition, may, so far as respects the illegal practice, be filed
at any time within tv/enty-€ighty days after the publication of the election
results in the Gazefre.

(4) A petition fiIed in time may, for the purpose of questioi,ilg a
rctr.m or an election upon aa allegation of aa election offence, be arnended
with the leave of the election court within the time within which the
petition questioning the retum or the election upon that ground may be
presented.

(5) A petition filed in respect of the matteE set out in subsections (2)
and (3) may, where a petition has already been presented on other
grounds, be prcsented as a supplemental petition.

Section 85A of No. 24 of 201 1 which it is proposed to atnend

Appeals to the Court of Appeal

85A. An appeal from the High Court in an election petition
concemirg membership of the National Assembly, Senate or the office of
county govemor shall [e to the Court of Appeal on matters of law only
and shall be-

(a) filed within thirty days of the decision of the High Court; and

(b) heard and determined within six months of the fiIing of the
appeal.

Secrion 86 oJNo.24 oJ20ll which it ts proposed to atnend

E6. Certificate.of court as to validity of etection

(1) An election court shdl, at the conclusion of the hearing of an
electioD ptition, determine the validity of any question raised in the
petilion, and shall certify its determination to the Commission which shall
then notify the relevant Speaker,

(2) Upon receipt of a certifrcate under this section, the relevant
Speaker shall give the necessary directions for altering or confuming the
rEnrn, and shall issue any notification which may be necessary.
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Secrioa 87 of No.24 of 201 I which it is proposed to amod

ncport €f corrrt otr derfu offeucce.

tZj(l) Aa otccdon cq.trt shall, et the concheion of tlre hearing of a

psddoo, in edditlon b"rny otier orders, Scnd .to-&e Dir€ctor -of Public
Pmsecutlons, the Commisgi'dn and the rchvsrit Spcdar a'rcport in writing
indicating whethcr an ete+tion.offencc has been committed by any pcrson
in conrpctioh witft ttre .clectioni and ttr narnqs and &scriflions of the
persf,Er8, lf any, who hevs boen pmved at thc hoaring to heve been guilty
of an clection offcnce.

(2) Before I prrson, nd being a pafiy to an election petition or a

cardidatc on whoec bchalf thc Eeat is ctaimed by an election petitlon, is
rcponed by rin ehcticn court, thb elccdons corrt.shgll givo rhat person 8n

odporrunity to be hoard cird to give rnd catl evidencc to slrclv why hc
should,rrct bc rcported.

(3) Thc relevant Speaker shall publish I report mdc uo&r this
sectirrn in tli.r..,.Gazette, ad tlre C-onunisaion shdl considcr the rcpol't aad
&letE ftom thc rcgister of voters, the neme of a. person who is disqualifred
from being rcgistetcd in .that rcgisler of votcrs.

Section 9 I of No ; 24 oJ 2O I I which lt ls propased to ainenl

Opera$ou d,doc{ared rtanlt of lssle rnbmfflad lo rtfereodustr

91. (l) Whsre r refecrdun pctition is not prsscntcd to ths I{iEh Court
wlthin tho tihe ,epecifi€d: in soction 89(2Xd), dle d.clarcd regult of
rsfercndum shdl-

(a) hevc.offect from thc dat6 on which the result is gozercd;

(b) bc flnBl ard not bc challenged in any court of law; and

(c) bt conclusive cvidcrrcc of the voting at tlxi refcrcndum and of tlrc
result of dle reforendum.

(2) Nothing in this cection shall be construed as prcventing or
dclaying thc coming into qperation of any law i rcspect of whiOh a

referco*rm ir lnld purruaot to $e plovisions of the Constilution or any
ottrcr writtcn law if-

(a) it is statotl 'in tho deolgrd, rcsult of thc referendum thet the
povirions of .drc Act arc supiported by the vdes of a majoriry of

, the persons cntitled to vote in the refemndum; and

(b) tle qucrtiou raird by any refcrcndum petition or, if more than

onc. by dll reforendum pedtions Prcsenrcd !o the High Court in
respcct of such rofercndum would not, if dccided in favour of the
pctitioner or pctitioncrs, as the casc may be, lcad to a dcclaration

I
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. t, . -.1. .,(b) provide a legal fr;rnewqrk foritlre idgndficadon. and epp.aintment
of the chairperson, 4egfub_rs.a'rd lhe secp.etary,of the
Commission pursu.rnt to A,rriile ' 

( I 2Xb) and 250(2) I of the
Constitution;

(c) provide, for the manner "ol, tfird exolri:irq ,of . 
, .the powers,

respoirsibiiities and. functio4s,, of ',,lbe: Cororsission,, pursuanr to
Article 8S(5) of rhe Consrftiitigf i::;r,::1. ;' : : )
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Segond Schedulq m No,24 o120!'t whi.k it is praposcd to otnend
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bound by this
to enable freo
lu BII parts of
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5. Registered political parties, refe{endum, comdltees, officiah of
politioaj parties and rpferentlum _qgm4qrtterq and c-andidates do, by
subscribilg o rhis Code; firrthei commit rl"rnselvei to-

(a) adhere to thq values aad prir-crples of the Qonstitution;

ft) give wide publicity to 6is Code:

(c) prornote voter. educ4[On cig.rpiignsi
(d) condemn, avoid and. fakc ,steps :ro pr€vent violencc and

intimidation;

(e) instruct their candidates, cffiqe-bearprs, ageEts, membe$ and
persons who support tlie potitioal paty of their obligations under
this Codet

(D promote Sender equality;

(g) promote ethnic tolerance;

(h) promote cultural rliversity'

(i) promote the fair reprasentation of special intorest For)ps;
() generatiy aff,fm the rights of aU participantE in An.election to-

(i) express divergent political oprnions;

(ii) . debate and contest the policies and progra.mmes of other
partjes;

(iii) canvass freely for membership and support from voters;

(iv) subject to the.Public Order Act (Cap. 56) hold public
meetings;

(v) atle. nd public meetings conVened by others;

(vi) distribute ngntffensive electoral litaanrre and campaign
meteri4ls;

(vii) publish and distribut'e non.offensive notices and
advertisements;

' (yiil) erect non-offensive banrers, placarda and posters;

(ix) remove al.l banners, ptacards and posters erected during
'., : the election period;

:.\

4. All registered
Code shall endeavoLr to
political
Kenya during an

t';;;:' .
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participating .l4r 'gtgoitrg. electioDs asd refrrcndu.e, arxl
future electiorts,or refcrcndum or any activity hcilitated by
the Commissioir unti.l zuch f,rire has becn paid;

(ii) in case of faitqre to ccrr.rply with ary other saactioos
imposed, cancel lhe rigbt of soch politicsl party or
caldidarc to padicipate in the next electioni ald

(iii) file execution proceedihgs in the High Court o enforce the
recovery of the fioe.

8. A fine imposed by the Com.,'ission under this Code shall be
registered in the High Court.

9. Without prejudice to. the provisircns of paragraph 7, rhe
Commission mey either of .its own motion or in conseque.dee of auy report
made to it, institute proceedings in the High Court as may be aprpropriate
in the case of any allgged iirfringemcnt of this Code by a politir-al party or
by the leader, any office-bearcr or member of a politicai parry or person
who supports a political parry oir any candidate alld wbcre the Corrt frnds
the infringement of the provisions of this Code-

(a) in the case of a political party, any act or omission involving
violence, intimidation or a gross or systematic violation of the
rights of ainy political parfy, car.rdidate or voter, the Court may,
in additiorr to or in substitution for any othei petralty or sanction
spccified in par-ag.raph 7(a), make an order cancellirg the right
of such party to participate in thc election concemed; or

(b) in the case of the leader, any ofEce-bearer or member of a
political party or persor who supports the political party or of
any candidate, that atry act or omission invoiving violence or
intimidation or gross or systematic violation of the rights of any
political party candidate or votcr, the Court may il addition to or
in substitution oi any. other peaalty or'sanction specified il
paragaph 7(a)(i) and (ii), make 2m otder disqualifying, in the
case of a pcrson who is a candidate, that pcrson from. being a

, . candidate cn deletin! tie name 6f that candidate from the list or
,lists of candidates concemed.

T

: I0 Er making its decision regarding apEropriate penal.ties or
sanotiriis- the Comgdssion or, as the case miy be, rhe High.Coirt shall
tlaJo reE8rd.to any other legal conseguences that may. resuli from civil or
cri,aiinal fltlcccdi-ogs instituted by reason of lhe same occurrence.

, 11. The,Higil Court shall ensure that any proc€cdings i4itidted under
paragrapli g are dealt With in pdoiity to a]l other matters brough bcfore it,

. :,,,,'. l::

.'t - ". _"
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(d) respect and comply with the orders issued by the Committee.

(4) The Comrniftee shall issue surnmons to tle person, political party
or referendum committee against whom a complaint has been received as
having infringed the provisions of this Code and aay odrcr person who the
Commission has reason to believe to have infringed the provisions of this
Code to attend is meetings. The meetings will be convened at any place
which the Committee may deem fit.

(5) In its proceedings, the Cornmittee may examine the person
summoned and may allow a person to have legal representation.

(6) The committee shall not be bound by the provisions of the
Criminal Procedure Code (Cap. 75) or the Evidence Act (Cap. 80) in its
proceedings .

(7) Every person who is summoned by the Committee and who
attends the meetings of the Committee shall be accorded the right to be
heard.

(8) The Committee shall exercise the powers provided under this
Code to punish any person found to have infringed this Code.

(9) The Committee shall deliver its yerdict expeditiously and inform
the partiis of the decision.

(10) Notwithstanding the provisions of this Code, any complaint
submitted in writing alleging any irregularity with any eslablishmenr of
the electoral process at any stage if not satisfactorily resolved by the peace
committee shall be examined and determined by the Committee.

16. Eve5y registered political party referendum committee, candidate
and agent shall-

(a) ensure security and full padicipation of women and persons with
disabilities as candidates and voters;

(b) respect the right of women to communicate freely with political
parties, committees and candidates;

(c) facilitate the fult and equal participation of women in political
activities;

(d) ensure free access of women and persons with disabilities to all
public political meetings, marches, demonstrations, rallies and
other public political events; and

(e) take reasonable steps to ensure that women are free to engage in
any political activity.
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i7. (1) The Cornrnission may establish peacc comrnittees in every

constituency during an election and referendum Period.

(2) Every political party, referendum committee, candidate, official
and agent shell -

(a) achowledge the activity of Peace committee established at the

constituency level by the Commission;

(b) ensure attendance of the Peace committee meetings convcned at

the constituency level on behalf of the Commission; and

(c) co-operate in the official investigation initiated by the peace

committee on issues ard allegaton arising at the election period'

(3) The peace committee shall have power to-
(a) reconcile warring Parties;

(b) mediate political disPutes in the constituenciesi

(c) liaisc with government security agencies in the consdruency and

report susp€cted election malpractices; and

(d) report any violation of this Code to the Committee for
approPriate action.

18. This Code shall take effect from the date of dissolution of
parliarnent until polling daY.

19. Any penon may complain about the breach of this Code'
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Third Schedule to No.24 oJ201 I which it is proposed to anund

TEIRD SCIIEDULE (s.60(I))

OATHOFSECRECY

I .... -I-D,/Passport No.

swear that I will not at this election for

the... ....... -.... -. ......-.---.-..........constitu
ency/county/ ward do anything forbidden under Part VI of the Elections

Act which has been read to me.

Signature oJ person taking the oath

Before me

(Signature)

Me m b erl S e cretaryl Return ing Ofic er

Date...-. -- . .. .... ..

Section 35 of No.9 ol20I I which it is proposed to anend

Appolnhent of the lirst Commisdon

35. (l) For purposcs of the appointrrrc of the first Commission
under this Act, the Selcction Pancl shall have regard to the provisioru of
section 28(2) of the Sixth Schedule to the Constih.rtion and in accordance
with the procedure set out in the Fhst Schedule to this Act.

(2) This sectioo shall lapse upon the appointment of the first
Commission undcr this Act.

Section 36 of No.9 of 2011 which it is proposed to anund

36. Delimitstion during first review

(l) The provisions of the Fifth Schedule shall have effect for the
purposes of addressing issues arising from flrst review.

(2) This section shall lapse upon the gazettement of the fina.l report
in accordance with the Fifth Schedule.
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Second Schedule to No. 9 oJ 201 I which it is proposed to ctnend-

SECOND SCHEDULE

ISection 8.]

PROVISIONS AS TO THE CONDUCI OF THE BUSINESS AND
AFFAIRS OF TI{E COMMISSION

L. The Commission shall meet as often as may be necessary for the

carrying out of its business but it sha.ll meet at least once every calendar
month.

2. A meeting of the Commission shall be held on such date and at

such time as the chairperson shall decide.

3. The chairperson shalt, on the written application of one-third of
the members, convene a special meeting of the Commission.

4. Unless the majority of the total membership of the Commission
otherwise agree, at least fourteen days' written noLice of every meeting of
the Commission shall be given to every member of the Commission.

5. The quorum for the conduct of business at a meeting of the
Commission shall be at least five members of the Commission.

6. The chairperson shall preside at every meeting of the Commission
at which he is present and in the absence of the chairperson at a meetinS,
the vice-chairperson, shall preside and in the absence of both the
chairperson and the vice-chairperson, the members present shall elect one

of their number who shall, with respect to that meeting and the business
transacted thereat, have all the powers of the chairperson.

7. Unless a unalimous decision is reached, a decision on any matter
before the Commission shall be by concurrence of a majority of all the
members-

8. Subject to paragraph 5, no proceedings of the Commission shall
be invalid by reason only of a vacancy among the memb€rs thereof.

(1) The secretary shall be the secretary at all meetings of the
Commission.

(2) The Commission shajl, subject to subparagraph (3), establish a

comrnittee for liaison with political parties and may establish cornmittees
of its members for any other purpose.

(3) The Political Parties Liaison Committee establshed under the

Political Parties Act, 201i, consists of the designated members of tle
Commission and the representatives of every political party with one or
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more candidates validly noEinated for the election; and the Cornmission
shall consult with the cornmittee on all maners relating to the election.

10. The Commission shall cause minutes of all proceedings of
meetings of the Commission to be entered in books for that purpose.

11. Except as provided by tlis Schedule, the Cornmission may
regulate its own procedure.

(1) If aay person is present at a meedng of the Commission or any
committee at which any matter is the subject of consideration and in which
matter that person or that directly or indirectly interested'in a private
capaciry, that person shali as soon as is practicable after the
commencement of the meeting, declare such interest and shall not, unless
the Corrmission or committee otherwise directs, take part in any
consideration or discussion of, or vote on any question touching such
matter.

(2) A disclosure of interest made under subsection (l) shall be
recorded in the minutes of the meeting at which it is made .

(3) A person who contravenes subsection (l) cornmits an offence
and upon conviction is liable to a fine not exceeding five hundred
thousand shillings or to imprisonrDent for a term not exceeding seven
years or to both such fine and imprisonment.

(4) A member or employee of the Commission shall not transact any
business or trade witl the Commission.


