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PROPOSALS ON THE DRAFT FINANCE BILL 2025

Introduction
Area TOPIC Current Proposed Justification/References
VAT Act
PART Il VALUE ADDED TAX | 155. Inputs or raw materials (either Amend to read Cap 244 mandates the Pharmacy
produced locally or imported) supplied | Inputs or raw materials (either and Poison Board the sole mandate
to pharmaceutical manufacturers in produced locally or imported) to regulate including approval
Kenya for manufacturing medicaments | supplied to pharmaceutical handling of raw material and
as approved from time to time by the manufacturers in Kenya for medical products in the country
Cabinet Secretary in consultation with manufacturing medicaments as
the Cabinet Secretary for the time approved from time to time by the
being responsible for matters relating Pharmacy and Poison Board for the
to health. time being responsible for matters
relating to pharmaceutical, medical
products and technologies
FIRST GOODS SECTION A | 129. Weighing machinery (excluding 129. Weighing machinery (excluding Cap 244 mandates the Pharmacy

SCHEDULE [s.
2(1)] EXEMPT
SUPPLIES Part
|

balances of a sensitivity of 5 cg or
better), of tariff number 8423.10.00
purchased or imported by registered
hospitals upon approval by the Cabinet
Secretary responsible for matters
relating to health.

balances of a sensitivity of 5 cg or
better), of tariff number 8423.10.00
purchased or imported by registered
hospitals upon Pharmacy and Poison
Board for the time being responsible
for matters relating to
pharmaceutical, medical products
and technologies

and Poison Board the sole mandate
to regulate including approval
handling of health products and
technologies in the country

ZERO-RATING
Part

SUPPLIES

A — ZERO RATED

11. Inputs or raw materials (either
produced locally or imported) supplied
to pharmaceutical manufacturers in

11. Inputs or raw materials (either
produced locally or imported)
supplied to pharmaceutical

Cap 244 mandates the Pharmacy
and Poison Board the sole mandate
to regulate including approval




Kenya for manufacturing medicaments,
as approved from time to time by the
Cabinet Secretary in consultation with
the Cabinet Secretary responsible for
matters relating to health

manufacturers in Kenya for
manufacturing medicaments, as
approved from time to time by the
Pharmacy and Poison Board for the
time being responsible for matters
relating to pharmaceutical, medical
products and technologies

handling of raw material and

| medical products in the country

FIRST
SCHEDULE [s.
2(1)]

EXEMPT SUPPLIES
Part 1 GOODS

Add New cause to read

145. Tax exemption of all inputs and
raw materials used in the
manufacturing of pharmaceuticals,
health products and technologies
locally including Unit boxes, PVC and
Plastics Pharmaceutical Clean Room
Panels as these are not made in
Kenya/EAC and VAT exemption on
laboratory equipment in a method
similar to pharmaceutical
manufacturing equipment

Incentivize local manufacturing of
pharmaceutical and health
products cushion the country in
emergency response and argument
resilience in health system

Add New cause to read

146. VAT exemption of all locally
Manufactured pharmaceuticals,
health products, technologies

Incentivize local manufacturing of
pharmaceutical and health
products cushion the country in
emergency response and argument
resilience in health system

Provide 12% import levy on all
IMPORTED pharmaceuticals and
technologies that are already
manufactured in Kenya. This levy WILL
NOT apply to manufactured HPTs
from EAC member states

Cushion local manufacturing of
pharmaceutical and health
products cushion the country in
emergency response and argument
resilience in health system
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TO: THE NATIONAL ASSEMBLY
FROM: THE FEDERATION OF KENYA EMPLOYERS (FKE)

FKE MEMORANDUM ON THE FINACE BILL, 2025
1. BACKGROUND

The Federation of Kenya Employers (FKE) is the most representative employers’ organization
in Kenya. The Federation’s members employ 70% of formal private sector wage employees in
Kenya. The role of the Federation is to build the capacity of employers and to influence the
business environment through advocacy, effective representation, social dialogue, and
provision of value-add services. In addition to representing employers at local level, the
Federation also represents members at regional and international level including at East
Africa Employers Organization, Confederation of IGAD Employers, BUSINESS Africa-
Employers Confederation, the International Organization of Employers (IOE), and the
International Labour Organization (ILO), and other global forums.

In taking a policy position, FKE is guided by the need to ensure a balanced and sustainable
policy environment that promotes:

— Kenya'’s socio-economic development

—  Accelerated job creation

—  Enterprise development

—  Fair labour practices

—  Resilient and competitive businesses

— Harmonious industrial relations

—  Social Justice

—  Feasibility and affordability of the costs associated with implementation of the policy.

The above mandate guided FKE position on the proposed Finance Bill, 2025.
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2. THE FINANCE BILL, 2025

This is a proposed Bill for an Act of Parliament to amend the law relating to various taxes and duties, and for matters

incidental thereto. As a Federation, we understand that the Bill proposes taxation measures that the government will

undertake to raise revenue for financing its operations. We hereby submit our views/proposals on the Bill for your

consideration and incorporation.

FKE Comments on the Proposed Finance Bill, 2025

No. | Finance  Bill | What is in the Finance Bill | FKE’s Proposal Justification/Rationale
Section/Clause | 2025
INCOME TAX ACT, CAP 470

Section 2 (a) (iii)
of the Finance Bill
2025

Section 2 of the Income Tax Act

Cap 70 on the definition of
royalty.

The Bill proposes to expand the
definition of royalty to include
transactions relating to
distribution of software where

regular payments are made for

Delete Section 2 (a) (iii) of

the Finance Bill 2025

This proposal is in direct conflict with the
Ruling in the High Court decision in Income
Tax Appeal no. 8 of 2017 Seven Seas
Technologies Limited Vs the Commissioner
of Domestic Taxes where the High Court

ruled that the purchase of software for resale
does not give rise to a royalty to the extent
that the software reseller does not acquire
the rights to enable them to commercially

exploit the software.
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FEDERATION OF
KENYA EMPLOYERS

The Voice of Grmployers

the use of the software through
the distributor.

Section 5 of the

Finance Bill 2025

Section 10 of the Income Tax
Act cap 70 on the enforceability
of Withholding Tax on Scraps
and Public supplies.

Delete Section 5 of the
Finance Bill 2025

The formalization of scrap sales through
withholding tax could discourage informal
or unregistered scrap transactions leading
to reduced margins or price increases, as

sellers may pass the tax burden onto buyers.

Section 8 (a) (ii)
and (iii) of the
Finance Bill 2025

Section 15 (2) (ii) (iii) of the

Income Tax Act Cap 70

The Bill proposes to repeal the
provisions that empower the
Commissioner to determine the
cost
attributable to the cost of

just and reasonable
timber sold during a year of

income.

Delete Section 8 (a) (ii) and
(iii) of the Finance Bill 2025

This amendment would likely result in
higher taxable income for both landowners
and purchasers of timber rights, as they
would no longer be able to offset income
with these timber-related cost deductions. It
may also discourage timber-related
transactions or increase the effective tax

burden on such activities.

Section 8(b) (ii)
of the Finance Bill
2025

The Bill proposes to delete
Section 15(3)(f) of the Income
Tax Act Cap 470 that allows for

the carrying forward of losses

Delete Section 8(b) (ii) of the
Finance Bill 2025

This proposal is unfair to employers as it
contradicts the principle of taxing net gains
and penalizes genuine economic losses. This
investment, distort

may discourage
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FEDERATION OF
KENYA EMPLOYERS

The Voice of bomplogers

incurred in the transfer of

property.

taxpayers’ financial positions, and create
unfairness by taxing profits while ignoring
related losses, ultimately harming economic

efficiency.

The Bill proposes to introduce a
5-year cap on deductibility of
tax losses. Currently, the law
permits taxpayers to carry

forward losses indefinitely.

Delete Section 8(d) of the
Finance Bill 2025 and insert

a new paragraph to read as

follows:

“Notwithstanding
subsection (4), the Cabinet
Secretary may, on the
recommendation of the

Commissioner, extend the
period of deduction beyond
Jive years where a person

through the

for

extension, giving evidence

applies
Commissioner such
of inability to extinguish the
deficit within that period.”

Introducing the aspect of extending the
period of deductibility of tax for another five
years strikes a fair balance between revenue
protection and business recovery. Many
sectors require more time to become
profitable, and a five-year extension ensures

legitimate losses are fairly utilized.
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KENYA EMPLOYERS

Section 19 of the

Finance Bill 2025

The Bill proposes to charge tax
to dividends distributed out of

untaxed gains or profits

Amend Section 19 of the
Finance Bill 2025 to define

the phrase “untaxed profits”

Clearly defining the term untaxed profits
will eliminate the ambiguity of what

constitutes untaxed profits.

Section 26 (a) of
the Finance Bill

2025

The Bill proposes to extend the
timelines for approval for an
Income Tax exemption
certificate from sixty to ninety

days

Amend Section 26 (a) of the
Finance Bill 2025 to delete
the “ninety”

word and

substituting with the word
‘thirw”

The proposal to extend the approval
timeline for an Income Tax exemption
certificate from 60 to 9o days is a step in the
wrong direction. Instead, this period should
be reduced to 30 days to enhance efficiency,
especially with the government's ongoing
investment in digitized tax systems, there is

no justification for prolonged delays.

Section 27 of the

Finance Bill 2025

The Bill proposes to delete the
incentive of claiming one
hundred percent on cumulative
investments done outside
Nairobi

within the special economic

and Mombasa or
zone with respect to hotel
buildings, buildings used for
manufacture and machinery

used for manufacture where;

Delete Section 27 of the

Finance Bill 2025

The proposal is likely to discourage major
capital investments in regions outside
Nairobi and Mombasa, and in Special
Economic Zones (SEZs). It may also deter
investment in the tourism sector, a vital
source of foreign exchange. Consequently,
this could lead to slower economic growth in
non-urban areas and reduced activity in
SEZs.

5|Page




I-(‘- FEDERATION OF
m S wms | KENYA EMPLOYERS
-

¢ The cumulative investment
value in three preceding
years outside Nairobi and
Mombasa counties exceeds
one billion shillings;

e The investment value
outside Nairobi County and
Mombasa County exceed
two hundred and fifty
million shillings in that
year of income; or

e The person has invested in

a special economic zone.

Section 28 (b) (i1)
of the Finance Bill
2025

The Bill proposes to remove the
15% tax incentive for real estate
developers that construct at
least one hundred residential

units annually.

Delete Section 28 (b) (ii) of
the Finance Bill 2025

The proposed amendment is likely to
discourage investment in the real estate
sector and seems not to align with the
Government’s affordable housing agenda,
potentially undermining the progress

achieved in the sector so far.
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10.

Section 28 (b)
(iii) of the

Finance Bill 2025

The Bill proposes to remove the
fifteen percent corporate tax
incentive on local assemblers of

motor vehicles.

Delete Section 28 (b) (iii) of
the Finance Bill 2025

The proposed proposal may deter
investment in the local automotive industry.
Although eliminating the incentive could
boost short-term revenue, it risks
diminishing long-term economic activity

and job creation within the sector.

VALUE ADDED TAX, CAP 476

11.

Section 31 (b) of
the Finance Bill
2025

The Bill seeks to include
internet, radio or television
broadcasting  services  as

Vatable

Amend Section 31 (b) of the
Finance Bill 2025 to define
the phrase ‘broadcasting

services’

The current lack of definition creates legal
uncertainty, especially given the evolving
nature of content delivery through digital

and online platform.

12.

Section 36 (e) of
the Finance Bill
2025

The Bill proposes to charge
VAT to taxable goods for direct
and exclusive use in the
construction and equipping of
specialized hospitals with a

minimum bed capacity of fifty.

Delete Section 36 (e) of the

Finance Bill 2025

Imposing VAT on these goods would
significantly increase the cost of establishing
such critical infrastructure, potentially
discouraging investment in specialized
healthcare facilities. Exemption helps lower
project costs, promotes access to quality
medical

achievement of universal health coverage,

services, and supports the

especially in underserved regions.

7|Page



&=

FEDERATION OF
KENYA EMPLOYERS

13. | Section 36 (g) of | The Bill proposes to charge | Delete Section 36 (g) of the | This exemption should be retained to
the Finance Bill | VAT on specially designed | Finance Bill 2025 promote investment in the local tourism and
2025 locally assembled  motor automotive sectors. This exemption

vehicles for transportation of encourages local assembly, supporting job
tourists, purchased before creation and industrial growth while also
clearance through Customs by aligning with the government's goal of
tour operators boosting tourism which is a key foreign
exchange earner.
TAX PROCEDURES ACT, CAP 469B

14. The Bill seeks to increase the | Deletion of Section 50 (b) of | The proposed amendment may lead to
timeframe for determination of | the Finance Bill 2025 delays in resolving taxpayers’ overpayment
an overpayment of tax claims, which could negatively impact their
application by KRA from 9o cash flow and disrupt financial planning.
days to 120 days.

15. The Bill proposes to increase | Deletion of Section 50 (c) of | The proposed amendment may result in

the timeframe to review an
refund of

overpaid taxes subject to an

application for

audit by the Commissioner

from 120 days to 180 days.

the Finance Bill 2025

prolonged delays in the resolution of
overpayment claims, potentially straining
taxpayers' cash flow and disrupting their

financial planning.
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16.

Section 52 of the

Finance Bill 2025

The Bill proposes to allow the
Commissioner to access trade
secrets and personal data
information for integration into
the electronic tax management

system.

Delete Section 52 of the

Finance Bill 2025

These restrictions will help balance effective
tax enforcement with the protection of
businesses’ proprietary information and
individuals’ privacy rights. They also foster
trust between taxpayers and the Kenya
Revenue Authority encouraging voluntary

compliance without fear of data misuse.

17.

Section 54 of the

Finance Bill 2025

The Bill proposes to remove
weekends and public holidays
in the computation of time for

lodging objections and appeals

Delete Section 54 of the

Finance Bill 2025

The proposal to exclude weekends and
public holidays from the computation of
time for lodging objections and appeals
be

undermines the principle of efficiency and

should not adopted because it

timely resolution of tax disputes.

18.

Section 56 (5A) of
the Finance Bill
2025

The Bill proposes to waive

penalties and interests on

errors generated from the
electronic tax system upon
recommendation by  the

Cabinet Secretary

Amend Section 56 (5A) of
the Finance Bill 2025 to

remove for the CS’s approval

Errors caused by the system are beyond the
taxpayer’s control, and relief from penalties
and interest in such cases should be
automatic and clearly provided for in law

not subject to bureaucratic approval.
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MISCELLANEOUS FEES AND LEVIES ACT, CAP 469C

19.

Section 58 of the
Finance Bill 2025

The Bill seeks to narrow the
Import Declaration Fee (IDF)
and Railway Development Levy
(RDL) exemptions to only
apply to spare parts under
Chapter 88 and aeroplanes and
aircraft over 2,000 kg but
below 15,000kg as well as those

over 15,000 kg.

Deletion of Section 58 of the

Finance Bill 2025

The airline industry already contributes to

various revenues to the government through

existing taxes such as:

Air navigation and landing fees;
Passenger service charges;

Fuel levies and excise duties;

Corporate income tax; and
Employment-related taxes like PAYE and

training levies.

Removal of this exemption could adversely

affect certain players in the industry who

may be required to pay additional import
taxes including the 1.5% RDL and 2.5% IDF

if their imported aircraft do not fall under

HS Codes 8802.30.00 or 8802.40.00.
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3. EMPLOYERS ASK AND PROPOSED WAY FORWARD

The Federation of Kenya Employers humbly requests that employers’ views be taken into

consideration and the Bill amended to incorporate them.

Signed for and on behalf of the
FEDERATION OF KENYA EMPLOYERS

PTG

Jacqueline Mugo (MRS), EBS, MBS, OGW 27/05/2025
EXE DIRECTOR & CE
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KENYA ASSOCIATION OF AIR OPERATORS

CHAIRMAN: P.0. BOX 27592 — 00506
MBUVI NGUNZE NAIROBI
CHIEF EXECUTIVE OFFICER: KENYA

LIZ ALUVANZE

KAAO/76
26" May 2025

Clerk of the National Assembly
The National Assembly

P.O. Box 41842-00200
NAIROBI

Dear S. Njoroge CBS,

REF: KENYA ASSOCIATION OF AIR OPERATORS MEMORANDUM ON FINANCE BILL
2025

Reference is made to your letter Ref: NA/DDC/F&NP/2025/032 dated 15™ May 2025 regarding
stakeholder engagement on the Finance Bill 2025. The Kenya Association of Air Operators (KAAO)
hereby submits its memorandum for consideration by the National Assembly Departmental Committee
on Finance and National Planning.

Our memorandum (attached) outlines serious concerns regarding several proposed tax measures in the
Finance Bill which if enacted, will catastrophically have an impact on the safety, growth, sustainability

and competitiveness of the aviation sector.

We urge the committee to consider our proposals, and we are available to provide further clarification
if required.

Yours faithfully,

—
Z ALUVANZE

CHIEF EXECUTIVE OFFICER e

TN A QEMBL
| NATION AL .’\5,1-.‘_"‘.\1 LY
" RECEIVED |
023 g
79 MAY 2 |
CLERK'S U.\’l'lv&.'.i‘ i }
p.0. Box 41842, NAIROBI

TEL / FAX: 020 6001165, E-mail: admin@kaao.co.ke / Website: www.kaao.co.ke






Copy to:

1.  Hon. John Mbadi, EGH
Cabinet Secretary
The National Treasury and Economic Planning
P.O Box 30007-00100
Nairobi.

2. Hon. Davis Chirchir
Cabinet Secretary
Ministry of Roads and Transport
P.O Box 52692-00502
Nairobi.

3. Teresia Mbaika
Principal Secretary
State Department for Aviation and Aerospace Development
Ministry of Roads and Transport
P O Box 52692-00502
Nairobi.

4. Emile Arao
Director General
Kenya Civil Aviation Authority
P.O Box 30163-00100
Nairobi.

5. Nicholas Bodo
Ag. General Manager
Kenya Airports Authority
P.O Box 19005-00501
Nairobi.

TEL / FAX: 020 6001165, E-mail: admin@kaao.co.ke / Website: www.kaao.co.ke
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While taxation is a critical tool for public finance, its design and application must align strategically with national development priorities set forth
in the National Aviation Policy and international best practices. Given the aviation sector’s catalytic role and extensive multiplier effects across the
economy, it requires a fiscally supportive environment. Any reversal of these exemptions would not only jeopardize recent progress but also
compromise national development goals under Kenya Vision 2030, the Bottom-Up Economic Transformation Agenda (BETA), the African
Continental Free Trade Area (AFCFTA), and the Single African Air Transport Market (SAATM). As an established aviation hub in East
Africa, Kenya's air transport sector is integral to the realization of economic growth, job creation, and global integration.

Extensive global evidence, including the European Commission’s 2019 analysis of aviation taxation, demonstrates that aviation taxes substantially
influence air connectivity, ticket prices, passenger demand, fleet acquisition, and overall industry competitiveness. The removal of aviation tax
exemptions has been shown to reduce passenger volumes, employment, investment, and GDP contributions. While such taxes may generate short-
term fiscal revenue, they risk distorting market dynamics, particularly in economies where aviation is foundational to tourism and economic growth.

This memorandum, prepared by the Kenya Association of Air Operators (KAAO), articulates the sector’s concerns and provides a detailed analysis
of the potential implications of the proposed tax amendments. It highlights the sector’s significant contribution to the national economy, aligns the
discussion with global and regional best practices, and offers evidence-based recommendations to guide policymakers toward sustainable, growth-
oriented decisions.

The objective is to ensure that Kenya’s aviation industry remains a catalyst for economic development, regional connectivity, and international
competitiveness, while safeguarding the interests of all stakeholders involved which is clearly stipulated in the National Aviation Policy.

2. OVERVIEW OF THE AVIATION INDUSTRY IN KENYA

Kenya’s aviation industry is a cornerstone of its socio-economic framework. Beyond connecting people and places, it serves as a catalyst across
diverse sectors: powering tourism, enabling trade, advancing film and photography, and sustaining high-skilled employment. It is indispensable in
delivering humanitarian aid, facilitating emergency medical evacuations, and supporting scientific and environmental research. In the realm of
conservation, aviation strengthens wildlife protection efforts through aerial patrols, rapid anti-poaching deployments, and improved access to remote
ecosystems. From precision agriculture to connecting underserved regions, aviation weaves through nearly every facet of national development. The
prevailing VAT exemption regime has been instrumental in safeguarding Kenya’s status‘as a strategic and competitive aviation hub on the continent.
This strategic positioning is reflected in the consistent volume of aircraft-movements over the years (see Appendix 1, Figure 2), underscoring
aviation’s growing importance in supporting national and regional development goals.

According to a report by the International Air Transport Association (IATAY titled The Importance of Air Transport to Kenva, the aviation sector
and its supply chain contribute USD 1.2 billion to Kenya’s Gross Domestic Product (GDP) annually equal to 1.1% to total national GDP. When the
wider supply chain, tourism activities and employee spending are included, the sector supports a combined KES 425 billion (USD 3.3 billion) in
economic activity, accounting for 3.1% of the national GDP.







Moreover, the aviation industry is a significant source of employment, directly and indirectly supporting 460,000 jobs, including 21,100 people are
directly employed in aviation, generating USD 1.2 billion of economic output, equal to 1.1% of total GDP. Moreover, the tourism sector, heavily
reliant on-air travel, contributes USD 1.2 billion to Kenya's GDP and provides employment for 242,200 people. Additionally, international tourists
arriving by air are estimated to inject USD 1.9 billion annually into the economy through their spending on local goods and services.

2.1 ECONOMIC CONTRIBUTION TO VARIOUS SECTORS
i. Tourism

Aviation is the lifeblood of Kenya’s tourism industry—a key economic pillar within the East African Community (EAC). Over 70% of
international tourists arrive by air, and the availability of direct international flights to Nairobi, Mombasa, and other regional airports has
enabled Kenya to position itself as a top destination for safari, coastal,-and conference tourism. Without robust air connectivity, the
competitiveness of Kenya's tourism offering would significantly diminish. The projected growth in passenger traffic through JKIA, as shown
in Appendix | Figure 3, underscores the ongoing and future importance of aviation in sustaining and expanding Kenya's tourism industry.
il. Agriculture and Trade

Kenya's agriculture sector—the backbone of the economy—relies heavily on aviation for the export of perishable high-value goods such as cut
flowers, fruits, vegetables, and herbs to markets in Europe, the Middle East, and Asia. According to the Horticultural Crops Directorate (HCD)
2023 Annual Report, Kenya exported over 250,000 tonnes of cut flowers, earning approximately KSh 107.6 billion. Avocado exports reached
122,581 tonnes, valued at USD 159 million, with most of the premium shipments relying on air freight to maintain quality and freshness. Air
transport enables swift delivery to international markets, safeguarding product integrity and export earnings. As illustrated on Appendix I Figure
4, the number of freight movements through Jomo Kenyatta International Airport (JKIA) reflects the scale and consistency of cargo operations
supporting this trade. JKIA remains one of Africa’s busiest cargo hubs, handling between 350,000 and 400,000 tonnes of cargo annually, as
noted by the Kenya Airports Authority (KAA, 2023), due in part to its modern cold-chain infrastructure and strategic positioning.

iii. Health, Emergencies, and Humanitarian Operations.

Aviation also plays an essential role in supporting humanitarian operations, medical evacuations, and disaster response, particularly in
remote and underserved areas. In 2022, AMREF Flying Doctors conducted over 960 evacuations (AMREF 2022), while the UN Humanitarian
Air Service (UNHAS) supported relief operations in remote areas. Additionally, the expansion of Unmanned Aircraft Systems (UAS) has
accelerated emergency response and last-mile medical delivery. Since 2023, Zipline has completed over 6,300 drone deliveries of medical
supplies (Scholar Media Africa), with Kisumu County alone-accounting for over 10,000 flights where 40% were emergency supplies (Africa
Science News). These efforts highlight the growing impact of aviation and drone technelogy in strengthening public service delivery across the
country.






iv. Training and Maintenance Hub

Kenya is widely recognized as a regional leader in aviation training and aircraft maintenance, hosting 17 Approved Training
Organizations (ATOs) (see Appendix 2 Table I) and Approved Maintenance Organizations (AMOs). These institutions not only serve local
demand but also attract trainees and aircraft from the wider Africa region, reinforcing Kenya’s stature as a regional aviation hub.

2.2 INTERNATIONAL COMPARISONS AND BENCHMARKING

What is the impact of uneven and unpredictable tax policy relative to ICAO recommendations and the approved Kenyan National
Aviation Policy?

1. Increased costs on importation of aircraft, aircraft engines and parts thereof (i.e. propellers, rotors, under carriages etc.)

2. Increased cost of maintenance leading to increased operational costs which will ultimately be borne by the travelling public impacting
Kenya’s aviation sector competitiveness.

3. Cost increases deter airlines from timely maintenance and purchase of uncertified parts impacting safety.

4. International Air Transport is different. Its global nature justifies exemption of VAT, RDL; IDF among other taxes for an even playing field.

5. Itisdirectly contrary to the Government’s own ambition of job creation enumerated in BETA, and sustainability for a sector that has a direct
multiplier effect on the economy.

Globally, aviation is widely recognized as a strategic industry warranting preferential fiscal treatment. In line with ICAO policies on taxation
(ICAO Doc 8632), signatory states are encouraged to exempt aviation fuel, aireraft, spare parts, and international transport services from
taxation to foster sustainable growth in air transport.

= The European Commission’s 2019 report on aviation taxation corroborates that removing such exemptions leads to increased ticket prices,
reduced passenger volumes, and diminished employment within the sector. These adverse effects occur with only limited environmental or
fiscal benefits, particularly in less mature markets where aviation acts as a critical development multiplier.

Within the African context, multiple jurisdictions have maintained VAT exemptiohs or zero-rating mechanisms to preserve sector
competitiveness and attract investment. At an Africa level, and linked to the AfCFTA, the Economic Community of West African
States (ECOWAS), has decided to eliminate taxes on aviation by 2026.






Table 1: A comparative analysis of other countries Aviation Taxation

L i

Country Provision Incentjve

'I'un/;mi-:l ‘
Uganda Leased aircraft, engines, spares, and MRO services
(Indefinitely)

Rw: : N
Nig Imports and leases by Nigerian-registered airlines Zero-rated, plus

Angola B Suppli - Zerorated
T Lt (O Lease, repair, maintenance, and freight for aircraft Zero-rated
Malawi —
ST IUTOM Aircraft and aircraft parts by airlines operating 50% of their
flights internationally

VAT Exempt

China

“United Arabs Impoﬁaumofaimaﬂmdrelmdmfmm Zero-rated
_Emirates transportation

Singapore

Source

1. National Finance Acts (2023), PWC VAT and Indirect Taxes in Africa — A Guide, and ICAO Taxation Policy (Doc 8632), VAT exemption
for aircraft scope of the exemption for international airlines .

2. China VAT essentials guide 2021: https://assets.kpmg.com/content/dam/kpmg/cn/pdf/en/2021/02/china-vat-essentials-guide-202 1 .pdf

3. Ministry of Finance-UAE: https://mof.gov.ae/vat/

4. Inland Revenue Authority of Singapore (IRAS): https://www.iras.gov.sg/taxes/goods-services-tax-(gst)/charging-gst-(output-tax)/when-
to-charge-0-gst-(zero-rate)/providing-international-services







3. KAAO PROPOSAL ON THE FINANCE BILL 2025

The introduction of 16% ector competitiveness and a more

First Schedule to Cap 4

parts thereof of importation of aircraft, spacecraft inducive environment for
36. SECTION A OF PART1  chapter 88; and parts thereof under Chapter  investment. This therefore cross
OF THE FIRST SCHEDULE 88 will result in Kenyan facilitates other sectors and
TO THE VALUE ADDED operators losing their economic activities including but
TAX IS AMENDED - (a) by competitiveness due to increased not limited to Tourism, Trade,
deleting paragraph 49; costs of purchase, leasing or Surveillance, Agriculture,
financing of these equipment. Medicine, Training, Maintenance
49. All goods and parts This in turn will result in etc. The trickledown effect is
thereof of chapter 88; increased operational costs which eventually the creation of more jobs
will be cascaded down to the and services, overall contributing to
consumers and the public the growth of our GDP.
| travelling.
- Kenya’s aviation industry has
It may also lead to safety experienced notable growth under
concerns deterring airlines from  the current tax regime, as reflected
timely maintenance therefore in the recent acquisition of new
impacting safety. equipment by various operators.
From 2023 to date, several aircraft
Increased costs will also and related assets have been
discourage investors from registered in the country (see
| registering aircraft in the Kenyan details below). These developments
| registry, which will impact signal a strong upward trajectory

revenue generated by the Kenya  for the sector, reinforcing Kenya’s
Airports Authority and Kenya position as a regional aviation
_ Civil Aviation Authority in the market leader.
~ form of fees and charges. - X1 B7237-800F
- X1 ATR 72-500






As shown in Appendix 1, Figure - X1 Bombardier CRJ200

1, the annual passenger statistics - X2 Dash 8 400

for key airports highlight the - X2 Dash 8100

scale and growth of air travel. - X6 C208B

This underscores the importance = XTCIT2

of maintaining cost efficiency in - XI1F100

the industry. - XI1F70
- X1 Airbus H125
- X2 Boeing 737-400F
- Xl Boeing 737-300F
- Xl Dash 8-200
- Xl Cessna 208

= X1 Dash 8-400
- X1 Cessna Citation 680
Sovereign

- Xl Pilatus PC-12NG

- X1 ATR 72-500

- X1 ATR 42-500
Such developments are more than
just numbers on a registry—they
are markers of an industry on the
ascent. They affirm Kenya’s
growing stature as a regional
aviation leader, where policy.
purpose, and progress continue to
align.

First Schedule to Cap. 476~ 58.Direction-  Delete ~ Introduction of 16% VAT on  Modernization of fleet

finding compasses, Direction-finding compasses, This will encourage maintenance
36. SECTION A OF PART 1  instruments and instruments and appliances for and modernization of fleet which
OF THE FIRST SCHEDULE aircraft will result in higher cost






TO THE VALUE ADDED
TAX IS AMENDED - (c) by

deleting paragraph 58;

appliances for
aircraft.

58.Direction-finding
compasses, instruments and
appliances for aircraft.

y other

gy e—

for aircraft maintenance, which
has a safety implication as the
costs will be extremely high.
This will have a negative impact
to local aircraft maintenance
organizations since it will be
cheaper to outsource
maintenance activities in other
countries within the region
thereby making Kenya
uncompetitive. This will result in
the loss of jobs.

-

The fisk includes increased

[ lmp-rov safet): and growth

will make Kenya have good safety
records globally.

Boost to Economy

Overall, Kenya remains an aviation
hub in the region. This will
encourage companies from the
region to seek maintenance services
from Kenya thereby boosting the
country’s economy.

Creation of jobs

Robust aviation maintenance
activities will result in creation of
jobs for the country.

Sk
S s

of

aircraft spare parts  ‘aircraft’ and for the entire aviation sector due  MRO business, and reduced cost of
36. SECTION A OF PART1  imported by include the words to VAT on aircraft spare parts doing business and cost to the end
OF THE FIRST SCHEDULE aircraft operators ‘all goods and parts  and other goods of chapter 88. consumer.
TO THE VALUE ADDED or persons engaged thereof of Chapter
TAX IS AMENDED - (f)in  in the business of 88, and any other This has a direct impact on costs  Having said the above, it is
paragraph 89, by deleting the  aircraft aircraft spare parts  of maintenance and the well- important to be alive to the risk of
words ‘other aircraft spare’ maintenance upon  imported by aircraft  established MRO business in the  bureaucracy and back-log that the
and substituting therefor the recommendation operators or persons  country, which can quickly move approval process through the
word ‘aircraft’. by the competent  engaged in the to neighboring jurisdictions competent authority will bring if

Authority business of aircraft ~ where these taxes are not applied. tasked with more than the existing
89. Any other aircraft spare responsible for maintenance upon  This has in the past benefited provisions which only cover the
parts imported by aircraft civil aviation. recommendation by Tanzania and Ethiopia who do non-chapter 88 aircraft part and
operators or persons engaged the competent not charge VAT on aircraft spare  spare parts.
in the business of aircraft Authority parts.
maintenance upon responsible for civil
recommendation by the aviation This section now provides for

exemption of aircraft.






competent authority Aircraft spare parts are not
responsible for civil aviation. exempted from VAT with
deletion of other aircraft spares
and paragraph 49 above. This
amendment will impact on local
operators since the income on
local transportation of pax and
cargo is exempted from VAT.

PART VI - MISCELLANEOUS FEES AND LEVIES
Clause | Description of the Clause Current Provision | Proposed Economic Impact Benefit
No. Amendment

358 | Second Schedule of Cap 469C GOODS EXEMPT s













Our Request
Reinstate the exemption for all goods and spare parts of chapter 88.
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FEES AND LEVIES ACT IS
AMENDED -

Part B— GOODS EXEMPT
FROM THE RAILWAY
DEVELOPMENT LEVY
WHEN IMPORTED OR
PURCHASED BEFORE
CLEARANCE THROUGH
CUSTOMS

(ii) by deleting paragraph
(xvi) and substituting therefor
the following new paragraph-
(xvi) all parts of chapter 88
and goods of tariff heading
8802.30.00 and 8802.40.00

(xvi) any other
aircraft spare parts
including aircraft
engines imported
by aircraft
operators or
persons engaged in
the business of
aircraft
maintenance upon
recommendation
by the competent
authority
responsible for
civil aviation;

tourism, conservation, and
medical flights.

Erosion of Kenya’s training
leadership: Foreign trainees may
opt for countries with lower
costs, impacting revenue and
regional dominance in aviation
training.

Reduced operational capacity
in remote areas: Light aircraft
enable access to areas with
limited road infrastructure. Cost
increases may lead to reduced
service or exit from the market.

Constrained adoption of drone
technology: UAV operators will
face new cost pressures just
public and private sector demand
for drone services is expanding.

across all aviation tiers.

Strategic advantage in regional
training: Kenya retains its
competitive edge as a centre of
excellence for pilot and aircraft
technician training.

Strengthened rural development:
Light aircraft enable agricultural,
emergency, and educational access
across hard-to-reach regions.

Scalable innovation: Cost savings
allow UAV startups to scale drone-
based services in healthcare,
logistics, and agriculture.

Diversified growth: A thriving
general aviation sector
complements commercial carriers
and ensures sector-wide resilience
in volatile market conditions.
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Our Request.
Delete subsection (u) of Section 35 (1); the new provision.

e —c
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S. CONCLUSION

The Finance Bill 2025 seeks to reintroduce VAT, Import Declaration Fees (IDF), and Railway Development Levy (RDL) on aircraft, parts, and
maintenance services—measures that would fundamentally alter the cost structure of aviation in Kenya. These proposed changes threaten to unravel
recent progress made and puts at risk Kenya's position as a regional leader in air connectivity, fleet modernization, and innovation. They also run
counter to [CAO and EAC policy frameworks recommending tax exemptions on international air transport inputs due to their wide-reaching
economic impact.

Tourism, a cornerstone of Kenya’s economy, stands to suffer the most. With over 70% of international tourists arriving by air and light aircraft
playing a vital role in connecting visitors to national parks and coastal destinations, any increase in aviation costs will directly affect visitor volumes.
The government projects international tourist arrivals to exceed 5 million by 2028, a target that hinges on affordable, reliable air access. Furthermore,
the domestic air travel market is vibrant and a key connector for both business and leisure.travel with projections indicating growth to over 6 million
passengers by 2028. (Source: Kenya Airports Authority). Burdening the aviation sector with new taxes risks driving up fares, shrinking route
networks, and ultimately eroding Kenya’s brand as a premier destination. To protect this growth, and the thousands of jobs and businesses tied to it,

Parliament must uphold the current exemptions and reaffirm aviation’s role as a national economic driver and in line with the Governments own
National Aviation Policy.

To safeguard economic growth, environmental goals, and regional leadership, it is imperative that Parliament upholds existing VAT, IDF, and
RDL exemptions, aligning with ICAO and EAC frameworks. This will ensure Kenya remains at the forefront of aviation innovation in Africa.

Finally, it is not without concern that despite the Departmental Committee on Finance and National Planning pronouncing itself three times
on these matters in support of the industry and its role, these proposals are re-instated in the Finance Bill 2025. The industry needs certainty
on policy and the current constant twist and turns in policy environment do not give confidence for long term and capital-intensive
investments required for the sector to flourish.
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Appendix 1
Figure 1: Passenger Statistics at the five major Airports (2010-2023)

Annual Passenger Statistics for Key Kenyan Airports (2010-2023)
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Figure 2: Domestic vs International A/C Movements (2010-2023)

Kenya Aircraft Movements (2010 -2023)
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Figure 3: Jomo Kenyatta International Airport (HKJK) total passenger versus Transit Passengers
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Figure 4: Freight + Mail Statistics (2010-2023)
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Appendix 2
Table 1: List of Approved Training Organizations

ATO Name Postal Address S ATO Locatian

s

| Kenya School of Flying P. 0. Box 74714- 00100, NAIROBI  PPL, CPL, ATPL, MULTI ENGINE, IR FIR ~ Wilson Malindi Airport; Orly Airpark

Wilson Airport; Nyaribo Airstrip; Mombasa
Airport

Flight Training Centre P. O. Box 45538-00100, NAIROBI PPL, CPL, ATPL, FIR, MULTI-ENGINE, IR

§ Proactive Air Services

P. O. Box 9135-00300, NAIROBI PPL, CPL, MULTI-ENGINE, IR

Aerosafe Africa Consultants

P. O. Box 24557-00100, NAIROBI FOO

Westrift Aviation LTD P. 0. Box 6009100200, NAIROBI %m., ARENARIC -1 BEIIIN, O | iikovu Alepett

P. O. Box 40813-00100, NAIROBI FPL, CPL

FOO

| Pegasus Flyers (EA) LTD

Think Aviation Training

P. O. Box 480-00502, NAIROBI

Source: Kenya Civil Aviation Authority \ e 7 I\ 7
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Ride Hailing Landscape and Overview

e The ride hailing industry in Kenya has experienced significant growth and
transformation over the past few years, driven by factors such as urbanization,
smartphone and network penetration and it offer a convenient solutions.

e The industry is regulated by National Transport Services Authority (NTSA)
including including pricing among others.

e The industry in Kenya includes cars, boda bodas and tuk tuks.

e Qver 70% of drivers operating rent their vehicles from 3rd party owners.

e The drivers are mostly in the 18 to 35 demographic age group.



sjuawaliinbay SILI




Section 43 of the Finance Bill 2025

Section 23A of the Tax Procedures Act is amended by deleting subsection (4) and
substituting therefore the following new subsection -

(4) The electronic tax invoice referred to in subsection (3) may exclude payments of
emoluments, payments for imports, payments of interest, transactions for accounting
for investment allowances, airline passenger ticketing and payments subject to
withholding tax that is a final tax.



Impact on the Ride Hailing Industry

e The current wording of the legislation brings to the ambit of ETIMS the invoices issued in
the ride-hailing industry. However, certain complexities in the industry make this a
challenging proposal to implement practically.

Volumes

e Ride-hailing platforms process millions of transactions daily. Generating real-time ETIMS
for each ride poses performance issues.

Industry Complexity

e The industry involves multiple parties— passengers, independent drivers and the platform
owners. Implementing ETIMS in this tripartite arrangement is complicated. We also note,
the Revenue Authority is currently unable to provide a workable solution to capture the
complexity in the industry all this time after ETIMS was implemented.



Our Appeal

¢ |nclude the term “Payments made to players in the Ride Hailing and Food
Delivery Industry”. The updated Section should read as follows:

e The updated Section 23A of the Tax Procedures Act is amended by deleting
subsection (4) and substituting therefore the following new subsection - (4) The
electronic tax invoice referred to in subsection (3) may exclude payments of
emoluments, payments for imports, payments of interest, transactions for
accounting for investment allowances, airline passenger ticketing and payments
subject to withholding tax that is a final tax and payments made to players in

the Ride Hailing and Food Delivery industry
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Section 36 of the Finance Bill 2025

Section A of Part | of the First Schedule to the Value Added Tax Act is

amended....... (annotated) Section O by inserting the following new paragraph
immediately after paragraph 154.....

159. The supply of motorcycles of tariff heading 8711.60.00
160. The supply of electric bicycles

10



Impact on the Ride Hailing Industry

The reclassification of the goods from zero-rated to exempt means that local assemblers
and manufacturers will lose the ability to claim input VAT on costs incurred in producing
the goods.

The main expected consequence is that local assemblers will be unable to seek refunds for
input VAT related to such supplies and they will be likely to pass this costs over to the
consumers.

Bolt provides significant livelihood opportunities for people who would otherwise not have
significant prospects. Our boda boda category is one of the fastest growing categories due
to the affordability of electric motorcycles in the country.

This proposed change is likely to reverse this as it will increase the barriers to entry. This
change will make electric motorcycles more expensive resulting in barring out a vulnerable
proportion of the population without much economic prospects.

11



Our Appeal

Delete Section 36 of the Finance Bill 2025 Part O, paragraph 159 and 160
159. The supply of motorcycles of tariff heading 8711.60.00
160. The supply of electric bicycles

12
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Section 52 of the Finance Bill 2025

Section 59A of the Tax Procedures Act is amended by deleting subsection (1B).

Impact on the Ride Hailing Industry

e Deletion of the safeguard that protects trade secrets and personal customer data from unnecessary
government access raises serious risks of privacy infringement and corporate espionage. This erosion of
privacy undermines public trust in regulatory bodies, potentially discouraging participation in digital
ecosystems.

e The proposed deletion contradicts key data protection principles such as data minimization and purpose
limitation, as enshrined in global standards like the GDPR. Allowing the Commissioner to demand
unrestricted data access opens the door to over-collection, misuse, or mission creep, increasing the risk
of data breaches, unauthorized profiling, or surveillance.

Our Appeal

e Delete Section 52 of the Finance Bill 2025

14



92Udsald d1wouoo3 yuesjiubig




Section 12E (3) of the Income Tax Act

12E. The Income Tax Act was amended in December 2024 by repealing section 12E and
replaced with the following new section— (1) Notwithstanding any other provision of this Act, a
tax known as significant economic presence tax shall be payable by a non-resident person
whose income from the provision of services is derived from or accrues in Kenya through a
business carried out over a digital marketplace. .........

(3) For the purposes of computing the tax under subsection (1), the taxable profit of a person
liable to pay the tax shall be deemed to be ten per cent of the gross turnover.

16



Impact of on Ride Hailing Companies

e The SEP of 3% which replaced Digital Services Tax (DST) of 1.5%, representing a
100% increase in the applicable tax rate, is significantly high. This increase has
limited the investment in the industry hence limiting the demand for ride hailing
services. We have seen a significant drop in new customers sign-ups as there has
been erosion in investment which is necessary to stimulate demand.

While the expectation was that the doubling of the rate from 1.5% to 3% would
result in double the tax paid, the reality is that the increase in the tax payable was
lower than expected result on a constant growth basis.

Our Proposal

e Section 12 (E)(3) For the purposes of computing the tax under subsection (1), the

taxable profit of a person liable to pay the tax shall be deemed to be five per cent of
the gross turnover.

17
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Delete paragraph (b)(ii)

reasons

Proposal Reason Sudg - secfy o Existing

Clause 4 Cleanup akes o rewmce —o

Insert (cc) delete subsection 5A M Clauge 4.(c\

Clause 8 Its not enough to build sporting facilities, other costs’may (z)expenditure incurred in that year of income by a

Delete paragraph (a) (vi) need to be defrayed eg kits, travel, paying couch etc person sponsoring sports, with the prior approval
of the Cabinet Secretary responsible for sports;

Clause 8 Loss carried forward CGT, removal not good, for the below (f)the amount of any loss realized in computing, in

accordance with paragraph 5(2), of the Eighth
Schedule, gains chargeable to tax under section
3(2)(f); but the amount of any such loss incurred in
a year of income shall be deducted only from gains
under section 3(2)(f) in that year of income and, in
so far as it has not already been deducted, from
gains in subsequent years of income;

Clause 8
Delete paragraph (c)
Delete paragraph (d)

Loss carried forward restricted to 5 years. This is an indirect
repeal of the 2" schedule, and the capital allowances
provided therein.

This is an indirect introduction of minimum tax, declared
unconstitutional for taxing losses.

And unfair, depending on the investment structure of the
company, e.g. leasing financing v outright purchase of asset.

;gr Start (62469)

use 12 To require reasons to be given for declaring an advance
section (4) of the proposed section 12G pricing agreement void 5
ﬁévama P e - | 40 add
“with reasons thereof” er the words “in writing”
€lause 17 Subsection 5A be amended to direct all objections be done

| B lete subsection 5A and replace with
(5 ) An employer aggrieved by the lmposmon of a penalty

under this section may, by notice in writing
ta the Commissioner, object to such imposition or

per section 51 of the tax procedures act.

(5A) An employer aggrieved by the imposition of a
penalty by the Commissioner or any other
decision taken by the Commissioner under this
section may, by notice in writing to the
Commissioner, within thirty days, object to such
imposition or decision.
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Proposal

Reason

Existing

decision in accordance with the provisions of section
51 of the tax procedures act.

Clause 19

Insert the words “or any Repatriated income” after the
words “untaxed gains or profits”

So that we can capture section 7A and 78

Section 22A See proposals to section 8 of the ITA in the bill

Delete Section 22A(8)
22A(8) For the purposes of this section, contributions made

' to the National Social Security Fund shall be deemed to be

contributions made to a defined contribution registered fund.

Clause 16 | Withholding tax certificates are no longer issued by the (5) Where a person deducts tax under this section
withholder, these are automatically generated by iTax he shall, within five working days after the

Insert deduction was made-

(e) By deleting paragraph (b) in subsection (5) and
replacing thereof with

(5) The Commissioner shall credit any amount paid under
this section in favour of the person to whom the payment is
made and also issue to the person a certificate stating the
amount of the payment.

(a)remit the amount so deducted to the
Commissioner together with a return in writing of
the amount of the payment the amount of tax
deducted, and such other information as the
Commissioner may specify; and

(b)furnish the person to whom the payment is
made with a certificate stating the amount of the
payment and the amount of the tax deducted.

Clause 24
Insert (aa) By deleting paragraph (a) in subsection (1)

Withholding tax certificates are no longer issued by the
withholder, these are automatically generated by iTax

(1)Any person shall be guilty of an offence if he,
without reasonable excuse-

(a)fails to furnish a return or give a certificate as
required by section 35 (5) of this Act; or

Clause 26

In paragraph (c)(i)
After the words “payment of gratuity” “upon attainment of
the retirement age determined in accordance with the
rules of the National Social Security Fund or in the case
payment prior to attaining such retirement age due to ill
health; or payment after the twenty years of service”

A
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_Delete paragraph (c)(ii) “ (aa) other allowances paid unde
a public pension scheme”

Only pension benefits should be exempt
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Clause 27

By deleting clause 27 and replacing it as follows:

By deleting subparagraph 1B and replacing it as follows
(1B) Paragraph (1A) shall

(a) apply to items listed under paragraphs 1(1)(a)(i) and (ii),
and (1)(b)(i).

(b) continue to be in force until 31st December, 2030

This proposal is in effect repealing Kenya's tax policy that
provides tax incentives should be repealed with a 5 year
notice.

We cannot have an environment where tax incentives are
exterminated / extinguished at a heartbeat.

Making investment and financing arrangements are long and
laborious and involves complex agreements, then the
process of design / engineering, procurement and
development and implementation take a long time.

When making considerations including the tax structure,
such incentives are built into the project cashflows, unit
economics of the products to produce such as overheads
and selling prices.

This proposal will unravel any project proposal in the pipeline
or any projects currently ongoing that were envisioned or
implemented on the basis of the current tax structure.

(1A)Notwithstanding paragraph 1, the investment
deduction shall be one hundred per cent where-
(a)the cumulative investment value in the
preceding three years outside Nairobi City County
and Mombasa County is at least one billion
shillings: Tax Laws (Amendment) 2024

Provided that where the cumulative value of
investment for the preceding three years of income
was two one billion shillings on or before the 25th
April, 2020, and the applicable rate of investment
deduction was one hundred and fifty per cent, that
rate shall continue to apply for the investment
made on or before the 25th April, 2020 or the
investment deduction shall be one hundred and
fifty per cent where the cumulative investment
value for the preceding four years from the date
that this provision comes into force or the
cumulative investment for the succeeding three
years outside Nairobi City County or Mombasa
County is at least twe one billion shillings;

(b)the investment value outside Nairobi City
County and Mombasa County in that year of
income is at least two hundred and fifty million
shillings; or

(c)the person has incurred investment in a special
economic zone

ause 28(b)

gelete Clause 28(b)(ii) and replace as follows
53]

A proper sunset date should be put in place, we cannot have
abrupt stoppage of incentives.

(i)in the case of a company that constructed at
least §illhundred residential units annually, fifteen
per cent for that year of income, subject to
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(ii) by deleting paragraph (i) and replacing therefor with

(i)in the case of a company that constructed residential
units and has sold at least [ffffihundred in a year of
income, fifteen per cent for that year of income, subject to
approval by the Cabinet Secretary responsible for housing,
Provided that

(i) where a company is engaged in multiple activities which
include the ones specified in subparagraph (i), the rate of
fifteen per cent shall be applied proportionately to the
extent of the turnover arising from the housing activity

(ii) subparagraph (i), shall continue to be in force until 31st
December, 2030

Also the language used Lo phrase this paragraph (i) be revised
to reflect business processes.

approval by the Cabinet Secretary responsible for
housing,

Clause 28(b)
Delete Clause 28(b)(iii) and replace as follows

(iii) by deleting paragraph (j) and replacing therefor with
())in the case of company whose business is local
assembling of motor vehicles, fifteen per cent for the first
five years from the year of commencement of its
operations:

Provided that -

(i) the rate of fifteen per cent shall be extended for a further
period of five years if the company achieves a local content
equivalent to fifty per cent of the ex-factory value of the
motor vehicles.

(ii) in this paragraph, “local content” means parts designed
and manufactured in Kenya by an original equipment
manufacturer operating in Kenya and

(iii) subparagraph (j), shall continue to be in force until 31st
December, 2030

We are removing incentives from productive sectors, that
employ skilled and semi-skilled workers are putting
incentives to companies licenced by the Nairobi
International Financial Centre Authority. Qualified activities
under NIFCA are Financial Service Activities and ancillary
activities.

(j)in the case of company whose business is local
assembling of motor vehicles, fifteen per cent for
the first five years from the year of commencement
of its operations:

Provided that—(i) the rate of fifteen per cent shall be
extended for a further period of five years if the
company achieves a local content equivalent to
fifty per cent of the ex-factory value of the motor
vehicles; and(ii) in this paragraph,

“local content” means parts designed and
manufactured in Kenya by an original equipment
manufacturer operating in Kenya.

Clause 29

Insert (c) paragraph 13 is amended by inserting the
following new paragraph immediately after paragraph (d)-

To harmonise the 8th schedule with the new proposed
section 117(1)(r) of the stamp duty act - see clause 60 of the
finance bill 2025
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(e) the transfer of property by a company to its
shareholders as part of an internal reorganisation:
Provided that-

(i) the property is transferred to the shareholders in
proportion to their shareholding in the company
immediately before the transfer; and

(i) where the property consists of shares. such shares
should be in a subsidiary of the company undertaking the
transfer.

Insert clause 33A

Amend the proviso to section 34(1) after the words
“Provided that a” to insert “non-resident”

Add another proviso “further provided a non-resident
person is a person outside Kenya”

error|

This aligns with the provision under clause 39 that amends
the excise duty act.

This will also align to the proposals section 42 on agency
notices in the TPA.

34. Application for registration

(1)A person who in the course of a business—
(a)has made taxable supplies or expects to make
taxable supplies, the value of which is five million
shillings or more in any period of twelve months; or
(b)is about to commence making taxable supplies
the value of which is reasonably expected to
exceed five million shillings in any period of twelve
months,shall be liable for registration under this
Act and shall, within thirty days of becoming so
liable, apply to the Commissioner for registration in
the prescribed form:

Provided that a person supplying imported digital
services over the internet, an electronic network
or through a digital marketplace shall register
whether or not the taxable supplies meet the
turnover threshold of five million shillings.

Parser Start (@2469)

ause 36

lete paragraph (d) and release is as follows
) insert proviso to paragraph 62
ovided paragraph 62 shall continue to be in force until
1st December, 2030

Errox: d&le I/8

To stop the abrupt end of this investment incentive.

62.Taxable goods for direct and exclusive use for
the construction of tourism facilities, recreational
parks of fifty acres or more, convention and
conference facilities upon recommendation by the
Cabinet Secretary responsible for matters relating
to recreational parks. For the purposes of this
paragraph, "recreational parks" means an area or a
building where a person can voluntarily participate

Component :
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Proposal Reason Existing
in a physical or mental activity for enjoyment,
improvement of general health, well-being and the
development of skills.[

Clause 36 To stop the abrupt end of this investment incentive. 63.Taxable goods for the direct and exclusive use in

Delete paragraph (e) and release is as follows

(e) insert proviso to paragraph 62

Provided paragraph 63 shall continue to be in force until
31st December, 2030

the construction and equipping of specialized
hospitals with a minimum bed capacity of fifty,
approved by the Cabinet Secretary upon
recommendation by the Cabinet Secretary
responsible for health who may issue guidelines for
determining eligibility for the exemption63.Taxable
goods for the direct and exclusive use in the
construction and equipping of specialized
hospitals with a minimum bed capacity of fifty,
approved by the Cabinet Secretary upon
recommendation by the Cabinet Secretary
responsible for health who may issue guidelines for
determining eligibility for the exemption

Clause 36

Delete paragraph (g) and release is as follows

(g) insert proviso to paragraph 91

Provided paragraph 91 shall continue to be in force until
31st December, 2030

48.Inputs or raw materials supplied to solar equipment
manufacturers for manufacture of solar equipment or deep
cycle-sealed batteries which exclusively use or store solar
power as approved from time to time by the Cabinet
Secretary for the National Treasury, upon recommendation
by the Cabinet Secretary responsible for energy and
petroleum.

56.Inputs or raw materials locally purchased or imported by
manufacturers of agricultural machinery and implements
upon approval by the Cabinet Secretary responsible for
industrialization

66.Inputs or raw materials locally purchased or imported by
manufacturers of clean cook stoves approved by the Cabinet
Secretary upon recommendation by the Cabinet Secretary
for the time being responsible for energy.

69.Goods of tariff number 4703.21.00 for use in the
manufacture of baby diapers, adult diapers, sanitary towels
(pads) and tampons

91.Specially designed locally assembled motor
vehicles for transportation of tourists, purchased
before clearance through Customs by tour
operators upon recommendation by the competent
authority responsible for tourism promotion,
provided the vehicles meet the following
conditions—(i)the vehicles shall at all times be
registered and operated by a company that is
licenced under the Tourism Vehicle Regime;(ii)the
vehicles shall be used exclusively for the
transportation of tourists;(iii)the vehicles shall have
provisions for camping, rescue and first aid
equipment, luggage compartments and
communication fittings; and(iv)any other condition
the Commissioner may impose:Provided that tax
shall become payable upon change of use or
disposal of the vehicle for other use
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90.Inputs for the manufacture of pesticides upon
recommendation by the Cabinet Secretary for the time being
responsible for matters relating to agriculture

105.Locally manufactured motherboards

106.Inputs for the manufacture of motherboards approved
by the Cabinet Secretary responsible for information
communication technology

107.Plant, machinery and equipment used in the
construction of a plastics recycling plant.

Clause 36
Insert new paragraph

VAT Act, First Schedule Part | is amended in paragraph 95
as follows:

After the words “any political sub-division thereof” or “a
water company owned by National Government, County
Government, any political sub-division thereof”

To include water companies in the exemptions, since
counties supply water through water companies

95.The supply of natural water, excluding bottled
water, by a National Government, County
Government, any political sub-division thereof or a
person approved by the Cabinet Secretary for the
time being responsible for water development, for
domestic or for industrial use

Clause 36

Delete paragraph (h) and release is as follows
(h) insert proviso to paragraph 109
r\Provided paragraph109 shall continue to be in force until
3} 5t December, 2030

109.Goods imported or purchased locally for the
direct and exclusive use in the construction of
houses under an affordable housing scheme
approved by the Cabinet Secretary on the
recommendation of the Cabinet Secretary
responsible for matters relating to housing

(il use 36

rear Start (A2469)
e

2 lete paragraph (i) and release is as follows

() Insert proviso to paragraph 112

Ryovided paragraph 112shall continue to be in force until
% st December, 2030

112.Taxable goods, excluding motor vehicles,
imported or purchased for direct and exclusive use
in geothermal, oil or mining prospecting or
exploration by a company granted a prospecting or
exploration license in accordance with the Energy
Act (Cap. 314), production sharing contracts in
accordance with the Petroleum Act (Cap. 308) ora
mining license in accordance with the Mining Act
(Cap. 306) upon recommendation by the Cabinet

Secretary responsible for matters relating to

Component+—Pa
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energy, the Cabinet Secretary responsible for
matters relating to petroleum, or the Cabinet
Secretary responsible for matters relating to
mining, as the case may be

Clause 36

Delete paragraph (j) and release is as follows

(j) insert proviso to paragraph 113

Provided paragraph 113 shall continue to be in force until
31st December, 2030

113.Specialized equipment for the development
and generation of solar and wind energy, including
photovoltaic modules, direct current charge
controllers, direct current inverters and deep cycle
batteries that use or store solar power, upon
recommendation to the Commissioner by the
Cabinet Secretary responsible for matters relating
to energy.

Clause 36

Delete paragraph (1) and release is as follows

(1) insert proviso to paragraph 129

Provided paragraph129 shall continue to be in force until
31st December, 2030

129.Weighing machinery (excluding balances of a
sensitivity of 5 cg or better), of tariff number
8423.10.00 purchased or imported by registered
hospitals upon approval by the Cabinet Secretary
responsible for matters relating to health

Clause 36

Delete paragraph (m) and release is as follows

(m) insert proviso to paragraph 143

Provided paragraph143 shall continue to be in force until
31st December, 2030

These provisions were put in the law books in 2022, its not
even 5 years since they were enacted

143.Inputs and raw materials used in the
manufacture of passenger motor vehicles.[Act No.
22 0f 2022, s. 30(a)(V).]

Clause 36

Delete paragraph (n) and release is as follows

(n) insert proviso to paragraph 144

Provided paragraph144 shall continue to be in force until
31st December, 2030

These provisions were putin the law books in 2022, its not
even 5 years since they were enacted

144.Locally Manufactured passenger motor
vehicles:Provided that in this paragraph—*“locally
manufactured passenger motor vehicle” means a
motor vehicle for the transportation of passengers
which is manufactured in Kenya and whose ex-
factory value comprises at least thirty percent of
local content; and“local content” means parts
designed and manufactured in Kenya by an original
equipment manufacturer operating in Kenya.[Act
No. 22 of 2022, s. 30(a)(V).]
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Clause 38(a) delete this and replace it

By deleting the definition ofEigital lender

W\,W 2 He wow o‘gf{nﬁ'\'om?

-

Start(Q2469)

Per the Business Laws (Amendment) 2024, Central Bank of
Kenya has power for Regulation of non-deposit taking credit
providers. Under section 33R of the CBK Act

Under the CBK the definition of “digital credit provider”; was
deleted.

Now that all on-deposit taking credit providers are CBK
licensable

Now paragraph 4 Part || - EXCISABLE SERVICES, of 1%
schedule is sufficient to cover all lenders, thus we can now
delete the proposed definition of “digital credit lenders” and
paragraph 6 of Part Il of the 1* schedule

4.Excise duty on other fees charged by financial institutions
shall be twenty percent of their excisable value

6.Excise duty on fees charged by digital lenders at a rate of
twenty percent

“non-deposit taking credit business” means— (a)
granting of loans or credit facilities, whether or not
digitally, to members of the public or a section of it,
with or without interest, and

either secured or unsecured on the goods or assets
purchased; (b) asset financing whether directly or
through a third-party financier; (c) buy now pay
later arrangements as determined by the Bank but
does not include hire purchase agreements
governed by the Hire-Purchase Act; (d) credit
guarantees; (e) pay as you go arrangements as
maybe determined by the Bank; (f) peer to peer
lending under collective investment schemes
regulated under the Capital Markets Act; and (g)
any other activity as the Bank may determine to be
a non-deposit taking credit business for purposes
of this Act; Provided that this does not include any
credit arrangements involving the provision of
credit by a person that is merely incidental to the
sale of goods and provision of services by the
person.

“non-deposit-taking credit provider” means a
person licensed by the Bank to carry on nondeposit
taking credit business using own funds and assets
but does not include the

33R. (1) Without prejudice to the generality of
section 4A(1)(da), the Bank shall have power to—

?USE41

I/Q|error

nend clause 41 to renumber the current proposal to (a)
d insert a new paragraph (b)

) by inserting a proviso to subsection 1

Similar to section 51(4) of the tax procedures act
(4)Where the Commissioner has determined that a
notice of objection lodged by a taxpayer has not
been validly lodged, the Commissioner shall within
a period of fourteen days notify the taxpayer in
writing that the objection has not been validly
lodged and request the taxpayer to submit the

Component-—Parse
Eqroc: f31&
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Provided the Commissioner shall within a period of
fourteen days notify the applicant in writing if the
application does not have all the required documents and
request the applicant to submit the information specified

in the notice within seven days after the date of the notice.

information specified in the notice within seven
days after the date of the notice.

Insert new clause 43A

Section 29 of the Tax Procedures Act is amended by
inserting the following new subsection immediately after
subsection (2-

(2A) Where the Commissioner has made a default
assessment, the Commissioner shall include in the
notification under subsection (2) the reasons for the
default assessment and provide any workings or
computation used to arrive at the assessment.

Similar to the proposal in clause 44. ¢§~

ot o

Section 31 of the Tax Procedures Act is amended
by inserting the following new subsection
immediately after subsection (8)-

(8A) Where the Commissioner has made an
amended assessment, the Commissioner shall
include in the notification under subsection (8) the
reasons for the amended assessment.

ted b arvive okt o O{G{r

Clause 44 at the end of the proposal insert “and provide
any workings or computations used to arrive at the
assessment.”

Clause 47
(i) Insert (fa) in subsection (7)(b) insert the word “setting
out the reasons for the rejection” after the words “the

notification”

(ii) Delete (m)(v)

& L
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The taxpayer should be altdwed to appeal for any ’
to resolve any issues
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Add +o_cCeokon 29 of 4 Tra
assessment, and during the appeal, ADR should be allowed
NeOLOAL ,60-’ (ﬂeblff‘ﬁ %=

(7)When the Commissioner is notified by an agent
under subsection (6) that an agent is unable to pay
the amount due, the Commissioner shall within a
period of thirty days, in writing to the agent—
(a)accept the notification and cancel or amend the
notice issued under subsection (2); or

(b)reject the notification.

(14) (e)the taxpayer has not appealed against
an assessment specified in a decision of
the Tribunal or court

Clause 50

Insert new subsections

(ba) in subsection (30, by deleting the words “pinety
days” and substituting thereof the words “one hundred
and twenty days”

To match the amendments in subsection (3) to subsection
@
Qe o uv?

Where the decision to subject an application to an audit, the

(2)The Commissioner shall ascertain and
determine an application under

subsection (1) within ninety days and where
the Commissioner ascertains that there was an

commissioner should inform the taxpayer

overpayment of tax—

bﬁv{aw\ «mlef KRAG ( a)ogu |00 monHAc-



& LLP
info@ernestandassociatesllp

(4A) Where the Commissioner has decided to subject the

application under subsection (1), to_an _audit, under
subsection 4, the Commissioner shall within a period of
fourteen days notify the taxpayer in writing of the decision

to subject the application to an audit

Amend paragraph (c) by deleting “(4A” and replacing it
thereof with “4B”

cavd H:j‘%
Elee an amait.

Proposal | Reason ; ? Existing
(bb) renumber the current subsection (4A) tO (dB) and C P L\Q V\‘p\ (3)Where the Commissioner fails to ascertain and
insert a new subsection (4A) onvim. - determine an application under

g subsection (1) within ninety days, the same shall

be deemed ascertained and approved.

(4)The Commissioner may, for purposes of
ascertaining the validity of an application under
subsection (1), subject the application to an
audit.

(4A)Where an application under subsection (1) has
been subjected to an audit under subsection (4),
the Commissioner shall ascertain and determine
the application within one hundred- and twenty-
days failure to which, the application shall be
deemed to have been ascertained and approved.

Clause 51, delete the proposed subsection and replace it

(7B) Where the Commissioner has allowed the application
for late objection under subsection (7) and the objection
has been validly lodged, the period within which the
Commissioner may make an objection decision, under

Rewordhng e &\

i

o | subsection (11) shall be computed from the day the

0| objection is lodged. b

S| Clause 54 / This is a new clause, been in the books since 27th December | (2)In computing the period for the lodgement of an
= ol 2024. objection to the Commissioner under section 51,
o 5(3 ?blete this clause » an appeal to Tax Appeals Tribunal under
$ " il' %f) We live in a country where public holidays are declared section 52, an appeal to the High Court under
& b [0) S G ; abruptly, to plant trees, a second Islam holiday, or any other section 53 or an appeal to the Court of Appeal
o v ° \ QM reason the government desires to give, for a holiday. under section 54, the computation shall not
@ w \/ include Saturdays, Sundays or public holidays.
o alo ’Q%‘k $) This is a very forward thinking provision and dovetails well

- with good practice.

g E “C ause 56 oS al In line with 50(2)(p) to the benefit of the least severe of the (2)If the same act or omission imposes more than
O 0N N@J\) ' = prescribed punishments for an offence, if the prescribed one penalty under a tax law on a taxpayer,
5 8 %sert new paragraph by amending subsection 2 by punishment for the offence has been changed between the the Commissioner shall determine
E g‘ rﬁqaleting the words “shall determine time that the offence was committed and the which penalty applies.
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which penalty applies” and replace “shall impose least | time of mm:ﬁ:nm:w
severe penalty ”
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MAERSK

26 May 2025

The Clerk of the National Assembly
Main Parliament Buildings, First Floor
Parliament Road

P.0. Box 41842 - 00100

Nairobi

By email: cna@parliament.go.ke
Dear Sir,

Memorandum: Legislative proposals for consideration by the National Assembly in the Fi-
nance Bill, 2025 (National Assembly Bill No. 19 of 2025)

We, Maersk Kenya Limited, (collectively “Maersk Kenya” or “the Company”), refer to the
above subject matter where you invited interested members of the public and organizations
to submit any representations that they may have on the Finance Bill, 2025 (“the Bill"). These
representations have been made pursuant to Article 118 (1) (b) of the Constitution and the
National Assembly Standing Order 127 (3).

1. Company Background

Maersk Kenya is a company incorporated in Kenya under the Companies Act, Chapter 486 of
the Laws of Kenya. The Company acts as a shipping agent for Maersk Shipping Line within
the A.P. Moller-Maersk group of companies. Maersk Kenya is a key player in Kenya's logistics
and shipping sector, offering a range of services including container shipping, freight for-
warding, and supply chain solutions. Since 1987, the Company has been active in the Kenyan
market with offices in both Nairobi and Mombasa.

The Company has remained a tax compliant taxpayer since it its inception and is also respon-
sible for the applicable tax obligations of its Principal, mainly consisting of freight tax under
Section 9(1) of the Income Tax Act (“ITA").

In respect of freight tax, the Company has noted key changes proposed through the Finance
Bill, 2025 that seek to replace the current tax compliance framework, where Maersk Kenya
accounts for freight tax on behalf of its Principal, with a withholding tax regime.

Maersk Kenya Limited
DTB Centre, Block C, 1st Floor, Mombasa Road P.O. Box 43986-00100
Nairobi Tel: +254 709 928 000
Sharaf House, Archbishop Makarios Close off Moi Avenue P.O. Box 89911 Mombasa Tel: +254 41 215 0006
www.maersk.com
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The Company understands that the proposed change will vest the responsibility to deduct
and account for freight tax, under a withholding tax regime, with the various customers of
its Principal. We understand that this may have been influenced by, arguably, the ambiguity
within the provisions of the ITA concerning the party responsible for accounting for freight
tax and the absence of a clearly defined due date under the law.

The Company therefore submits this memorandum to further make proposals for consider-
ation by the National Assembly and for inclusion in the Bill prior to assent.

2. Our tax proposals for consideration
2.1Proposals included in the Finance Bill, 2025

Clause 16 of the Bill seeks to amend Section 35 of the ITA by inserting a new Paragraph im-
mediately after Paragraph (t). The proposed amendment reads as below:

16. Section 35 of the Income Tax Act is amended -
(a) in subsection (1) by inserting the following new paragraph immediately after paragraph
()~
(u) gains or profits which are chargeable to tax under section 9(1) derived from business
of a ship owner or charterer;

Section 9(1) of the ITA provides as below:

9. (1). Where a non-resident person carries on the business of ship owner, charterer or air
transport operator and a ship or aircraft owned or chartered by him calls at any port or air-
port in Kenya, the gains or profits from that business from the carriage of passengers who
embark, or cargo or mail which is embarked, in Kenya shall be the gross amount received on
account of the carriage ; and those gains or profits shall be deemed to be income derived
from Kenya, but this subsection shall not apply to gains or profits from the carriage of pas-
sengers who embark, or cargo or mail which is embarked, in Kenya solely as a result of trans-
shipment.

Provided that all income of a non-resident shipping line including income from delay in tak-
ing delivery of goods or returning any of the equipment used for transportation of goods
shall be deemed to be incomne derived from Kenya.

Maersk Kenya Limited
DTB Centre, Block C, 1st Floor, Mombasa Road P.0O. Box 43986-00100
Nairobi Tel: +254 709 928 000
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Section 47(2) of the ITA further provides as below:

“The master of a ship, or the captain of an aircraft, owned or chartered by a non-resident
person who is chargeable to tax under section 9 shall (though not to the exclusion of any
other agent) be deemed the agent of that non- resident person for the purposes of this sec-
tion.”

The import of Section 9(1) as read together with 47(2) of the Income Tax Act is that Section
47(2) bestows a responsibility upon the master of a ship, or the captain of an aircraft includ-
ing any other agent to account for tax charged under Section 9(1).

The proposal to amend Section 35 of the ITA as above seeks to remove the tax imposed
under Section 9(1) from a self-declaration regime to a withholding tax one. Effectively,
should this proposal be passed as currently drafted under the Bill, the obligation to account
for freight tax will be transferred from Maersk Kenya, who collates data and declares freight
tax under self-assessment regime, to the customers of Maersk Shipping Line.

Through this memorandum, Maersk Kenya, on behalf of its Principal MLAS, proposes as be-
low in respect of the change.

2.2 Our Proposals for consideration by the National Assembly on The Finance Bill (National
Assembly Bill No. 19 of 2025)

2.2.1Retention of the current self-declaration tax regime

Section 9(1) of the ITA is currently administered through a self-declaration regime where
ship owners self-charge and account for tax on qualifying income mainly through their mar-
itime agents. In the case of Maersk Shipping Line, Maersk Kenya, being the appointed mari-
time agent accounts for tax imposed under Section 9(1) of the ITA as below:

e Maersk Kenya receives data from MLAS relating to all qualifying income mainly consist-
ing of gross income received on account of the carriage of cargo that is embarked onto
MLAS vessels at Kenya's ports;

e Maersk Kenya then computes the tax applicable under Section 9(1) and prepares a pay-
ment return on the iTax Portal; and

e Maersk Kenya, on behalf of MLAS, then settles the tax liability to the Kenya Revenue
Authority ("KRA") by the 20" day of the following month.
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This tax compliance process currently works seamlessly and allows the KRA to monitor com-
pliance by reaching out to agents of shipping companies where compliance gaps are ob-
served. Accordingly, Maersk Kenya, on behalf of MLAS, wishes to propose the retention of
the current self-declaration regime. This is for the following reasons:

Rationale for retention of the self-declaration regime

e The number of entities through which the KRA collects freight tax on qualifying income
is currently limited to appointed maritime agents who collect and remit the tax. In prac-
tice, though not provided for in the ITA, the tax is remitted every 20" day of the following
month. According to the Kenya Ships Agents Association (“KSAA") website, there are
about forty-five registered shipping agents. These agents represent majority of the ship-
ping lines that dock at Kenyan Ports. Accordingly, they form a significant number of the
agents that collect and account for freight tax under Section 9(1) of the Income Tax Act.

The proposed move to change the collection of freight tax from a self-declaration regime
to a withholding tax regime means a move from these limited number of shipping agents
to thousands of exporters who pay shipping lines for cargo embarked onto vessels
mainly for export. In the case of Maersk, for instance, the Shipping Line operates hun-
dreds of vessels that call at Kenyan Ports in a month which translates to thousands of
customers. Maersk Kenya records an average of fifteen thousand transactions relating
to cargo embarked onto vessels monthly.

The proposed change would require a shift from a centralised collection and accounting
for freight tax by Maersk Kenya to a regime requiring thousands of shippers to account
for withholding tax upon payment to Maersk. Extrapolation of this scenario to all ship-
ping lines docking at Kenya's ports would completely decentralize compliance. Such de-
centralization of tax compliance will not only lead to tax administration challenges but
also heavy leakage in revenue and high cost of enforcement/administration. This comes
at a time when the Country is making every effort to mabilize tax revenue in view of the
limited options in financing the Budget.

e Secondly, MLAS is apprehensive that decentralization of compliance through the adop-
tion of a withholding tax regime creates potential internal administrative challenges and
costs on its part. For instance, not all persons shipping cargo out of Kenya would neces-
sarily understand the administration of withholding tax upon payment. Potentially
therefore, the Company may face cases of over-deduction or under-deduction, an issue
that would not only necessitate regular reconciliations on the part of the Company but
could also impact the Company'’s cashflows. This is considering the fact that the tax rate

Maersk Kenya Limited
DTB Centre, Block C, 1st Floor, Mombasa Road P.O. Box 43986-00100
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is also subject to change based on the Double Tax Agreements signed with other Coun-
tries across the globe.

Further, the proviso to Section 10(1) of the ITA provides that Withholding Tax shall not
apply unless a payment is incurred in the production of income accrued in or derived
from Kenya or in connection with a business carried on or to be carried on, in whole or
part, in Kenya. Accordingly, in Kenya, Business to Consumer (“B2C") transactions do not
attract withholding tax. As a result, there is a high likelihood that the Government will
lose revenue where freight income is earned on B2C transactions.

Further, the proposed move to a withholding tax regime would require all customers who
make qualifying payments to MLAS to commence complying with the current five-day
working deadline within which to make withholding tax payments. Section 35(5) of the
ITA requires a person who deducts withholding tax to remit tax so deducted to the Com-
missioner within five working days after the deduction was made. An enactment of the
change to a withholding tax regime would require traders to start remitting freight tax
every five working days, an adventure that the Company considers not only cumbersome
but one that will increase compliance, enforcement, and administrative costs to both the
KRA and taxpayers.

Ultimately, this proposed change would result in rising non-compliance, enforcement chal-
lenges on the part of KRA, heavy revenue leakage, and loss to the National Treasury. On the
taxpayers’ side, it creates further an administrative and compliance burden, potential cash-
flow challenges and additional operating costs. It's demerits heavily outweigh the ad-
vantages it poses. The Company submits that the same should not be considered for enact-
ment into law.

2.2.2. Alternative proposed changes to the law

Further, as noted above, the Company appreciates that the ITA may have legislative gaps
when it comes to the procedural framework for the administration of freight tax. For in-
stance, the Income Tax Act does not prescribe the timelines within which freight tax ought
to be paid. While the KRA has modified the iTax Portal to allow for filing and settlement of
freight tax by the 20™ day of the next month, the law does not prescribe this timeline.

Accordingly, the introduction of a timeline will enhance clarity, transparency and efficiency
in tax administration which will reduce ambiguity and disputes. Additionally, this introduc-
tion should align with the current practice where iTax is configured to recognize the twenti-
eth day of the following month as the due date. Such alignment will ensure that the KRA
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does not incur further costs to modify the iTax system to support a different deadline for
remittance of freight tax.

Further, Section 47(2) of the Income Tax Act deems the master of any ship as the agent of a
non-resident ship owner for purposes of collection of collection of freight tax under Section
9(1) of the Act. The Section does not expressly include shipping agents as an agent for pur-
poses of collection of tax yet shipping agents remain, in practice, the primary agents that
administer the collection and remittance of freight tax. To avert any ambiguity in the law as
to whether shipping agents would be liable for freight tax on qualifying income earned by
their principals, an amendment of Section 47(2) is necessary.

In light of the foregoing, the Company proposes the following changes to the ITA to address
the current ambiguity:

a) Deadline - amendment to Section 9 of the ITA

An amendment to Section 9(1) of the Income Tax Act to prescribe the timelines for the
payment of freight tax as below:

Section 9 of the Income Tax Act is amended by inserting the following new subsection
immediately after subsection (1):

(14): Tax chargeable under subsection (1) shall be payable monthly at a date not later
than the twentieth day of the month succeeding that in which the income is earned.

b) Responsible party to compute and remit freight tax - amendment to Section 47 of the
Income Tax Act

An amendment to Section 47(2) of the Income Tax Act to expressly recognize shipping
agents as alternative agents to ship masters:

Section 47 of the Income Tax Act is amended by inserting a proviso immediately after
subsection (2):

Provided that the owner of any ship may elect to use his shipping agent as an agent for
purposes of collection and remittance of tax under Section 9(1) in place of the master of
the ship. The owner of the ship shall notify the Commissioner, not later than thirty days
after the appointment of his shipping agent as agent for purposes of collection and re-
mittance of tax under Section 9(1). The notification referred to shall be made to the Com-
missioner in such form as the Commissfoner may specify.
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2.3 Our request

In conclusion, we request your favourable consideration and support of our submissions to
amend the relevant tax laws to retain the current freight tax regime and to introduce rele-
vant provisions that lay a clear legal framework for the administration of freight tax as set
out above.

Please feel free to reach out to the undersigned or our tax agents, Deloitte & Touche LLP
vide email cmusyoka@deloitte.co.ke should you require additional information or clarifica-
tion regarding our submissions.

\(Drs faithfully,

Oliver Bunting
Chief Finance Officer
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The Chairman

Departmental Committee on Finance and National Planning
Main Parliament Buildings — 1% Floor.

Parliament Road

P.O. Box 41842-00100

Nairobi, Kenya

Attention: The Clerk of the National Assembly
23 May 2025

Sent via email to: cna@parliament.go.ke and financecommitteena@parliament.go.ke

Dear Sir,

Subject: In the matter under consideration by the National Assembly of the Finance Bill
(National Assembly Bills No. 19 of 2025) - Submission of legislative proposals

The Clerk of the National Assembly, through a public notice dated 13 May 2025, called for submission
of memoranda on the Finance Bill, 2025 (National Assembly Bills No. 19 of 2025) (“the Finance Bill") as
provided for by Article 118 (1) (b) of the Constitution of Kenya, 2010. The Finance Bill was published on
6 May 2025 and submitted to the Departmental Committee on Finance and National Planning (“the
Committee”) for consideration.

Pursuant to the said notice, East Africa Devices Assembly Kenya Limited (“EADAK”, “the company”)
hereby submits a tax proposal for inclusion in the Finance Act, 2025.

We have provided a brief background of the company and the industry, a detailed analysis of the issue,
its impact, and our recommendations with justifications. We would be grateful to appear before the
Committee to further deliberate with your members on the same. We are happy to provide any additional
information on the above should you require it through johnstone kamunde@eadak.co.ke or +254 722
616 666.

Yours faithfully
For: East Africa Devices Assembly Kenya Limited

Johnstone Kamunde
Chief Finance Officer

Cc. Maurice Mwaniki
Associate Director
PricewaterhouseCoopers Limited
P.O. Box 43963-00100
Waiyaki Way/Chiromo Road
Westlands, Nairobi
maurice.mwaniki@pwc.com
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1. Background
1.1. East Africa Devices Assembly Kenya Limited

EADAK is a local company set up by a consortium of partners in the telecommunication sector. The
company was incorporated on 8 August 2023 to carry out local assembly of affordable smart phones at its
assembly plant located in Athi River, Graylands Phase V. EADAK's operations were officially launched on
30 October 2023 by His Excellency Dr. William Samoei Ruto.

EADAK has had significant achievements in its short period of operation. For instance, in the year 2023, it
assembled smartphones supplied to the Ministry of Health (“MoH") for use by thousands of community
health promoters (“CHP”) who were deployed to communities across Kenya as part of the Bottom-Up
approach to preventive healthcare. Each CHP would be responsible for a certain number of households
and needed to be kitted with modern communication and medical equipment as they worked among
Kenyan communities.

In the year 2024, EADAK was recognized by the Kenya Revenue Authority (“KRA") as the highest taxpayer
in the non-fuel importers category for the fiscal year 2024, demonstrating that the partnership between the
Government and private enterprises through targeted incentives brings tangible impact to the economy
and results in mutual success for both.

EADAK has 3 assembly lines and 3 packaging lines, currently operated within an 8 hour shift but with the
capacity to accommodate up to three 8-hour shifts within a 24-hour day cycle. During its peak production,
EADAK has employed up to 750 employees. The number of active employees at any point is dependent
on demand for the devices.

The company has produced approximately 1.4 million mobile devices as of April 2025. The company is
keen to expand its locally assembled product portfolio to include a broader list of
technology/telecommunication devices i.e., routers, Know Your Client (“KYC”") and Point of Sale (“PoS")
devices, Smart and Internet of Things (“loT”) devices such as smart meters, smart watches, and smart
CCTV cameras, Customer Premise Equipment (‘CPE”) devices, Modems, and My Wireless Fidelity (“MiFi”),
and laptops, desktops, and tablets.

1.2. Unlocking a digitally empowered economy

In the 21st century, the digital economy has become a cornerstone of global economic development. The
integration of digital technologies into various sectors has revolutionized how businesses operate, how
governments deliver services, and how individuals interact with the world. Digital technologies open up
significant socio-economic opportunities for the benefit of governments, businesses, households and
individuals. This transformation is driven by the increasing penetration of the internet, the proliferation of
mobile devices, and the development of innovative digital solutions.

The global digital economy is expanding at an unprecedented rate. According to the International
Telecommunication Union (“ITU") and Global System for Mobile Communications (“GSMA”) intelligence,
by the start of 2025, approximately 5.56 billion people, were using the internet, which is a 1.7% increase in
the twelve months prior as shown in Figure 1 below’.

Figure 1:Global digital growth as of February 2025

' https://datareportal.convreports/digital-2025-global-overview-report
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This rapid increase in internet penetration is largely driven by advancements in technology and the
affordable cost of internet access. Countries around the world are investing heavily in digital infrastructure
to support this growth. For instance, the European Union's Digital Europe Programme, with a budget of
€7.5 billion for 2021-2027, aims to accelerate the digital transformation of Europe?. Similarly, the United
States has launched the American Jobs Plan, which includes a $100 billion investment to ensure every
American has access to high-speed internet®.

Closer home, we note that Africa is experiencing a digital revolution, albeit at a slower pace compared to
other regions. According to a World Bank report, Sub-Saharan Africa faces critical challenges for digital
development including underdeveloped digital infrastructure, lack of accessible and affordable connectivity,
a digital gender gap, limited skills for digitally enabled industries, and inadequate regulatory and policy
environments. That notwithstanding, the region has made significant strides towards digital transformation
through millions of people being able to access the internet and the use of a wide variety of digital services
such as mobile payments and online learning platforms®.

The forecast for Africa predicts a sustained increase in internet users from 2024 to 2029, with a cumulative
addition of 337.3 million users, equating to a growth rate of 51.79 percent. This upward trajectory is
expected to continue, culminating in a user base of 1.1 billion by 2029. This projection follows fifteen
consecutive years of growth, underscoring the region's expanding digital landscape. The anticipated surge
in internet users is likely to have significant implications for various sectors, including commerce, education,
and communication, thereby fostering economic development and enhancing connectivity across the

2 https://www_swp-berlin .org/publications/products/fachpublikationen/Digital Europe Program_ Salih B pdf

3 hitps//bidenwhitehouse archives. gov/briefing-room/statements-releases/2021/03/3 1/fact-sheet-the-american-jobs-
plan/#: ~text=Revitalize%20America%E2%80%99s%20digital save %20taxpayer%20money

“ https.//www _broadbandcommission.org/wp-content/uploads/dim_uploads/2022/09/Strategies-Towards-Universal-Smartphone-Access-Report-.pdf
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continent. As Africa continues to embrace digital transformation, the increasing number of internet users
will play a pivotal role in shaping the future of the digital economy in the region®.

As such, efforts to enhance digital empowerment in Africa are gaining momentum. The African Union's
Digital Transformation Strategy for Africa (2020-2030) aims to harness digital technologies to drive
economic growth and development. The strategy focuses on improving digital infrastructure, promoting
digital skills, and fostering innovation. Additionally, initiatives like the Smart Africa Alliance, which includes
32 African countries, are working towards creating a single digital market in Africa®.

Kenya has emerged as a leader in the African continent, with a robust digital economy driven by mobile
money and digital innovation, by prioritizing the development of digital infrastructure, evidenced by the
National Optic Fibre Network Backhaul Initiative (“NOFBI”). NOFBI aims to deploy over 100,000 km of optic
fibre by 2027, connecting all 314 sub-counties in the country’. This initiative is crucial for enhancing high-
speed internet access, particularly in underserved regions, thereby bridging the digital divide and promoting
inclusive growth. Further, Kenya remains one of the global leaders in driving financial inclusion through the
use of digital finance solutions®. The government's commitment to digital empowerment is further
demonstrated by the development of smart cities like Konza Technopolis, which houses the country's data
centre and aims to be a hub for innovation and technology®.

Statistics on digital adoption in Kenya show that in 2025, Kenya has over 27.4 million internet users,
representing an internet penetration rate of 48%'°, and a mobile penetration rate of 121% with 68.8 million
mobile cellular connections''. This widespread connectivity is a cornerstone of Kenya's digital
transformation, enabling the proliferation of digital services and fostering innovation across various sectors.
It is notable that despite the widespread connectivity and digital transformation, there is still a lack of
affordable digital devices. A report by the Kenya National Innovation Agency (“KeNIA") highlights that
infrastructure limitations, regulatory complexities, and the digital divide present formidable obstacles on our
path to widespread adoption'?. Additionally, this also demonstrates that the Kenyan Information and
Communication Technology (“ICT”) sector, still requires targeted investments by the Government. This can
be through providing affordable, accessible, resilient and reliable infrastructure, or encouraging the
presence of an ecosystem that supports homegrown and other businesses to generate world class products
and services which will help to widen and deepen digital economic transformation.

1.3. BETA as an enabler of digital growth
One of the Kenyan Government'’s five pillars supporting its Bottom-up Economic Transformation Agenda

(“BETA") is the “Digital Superhighway and Creative Industry”. Under this pillar, the Government hopes to
achieve, among other things:

5 https.//www statista com/statistics/505883/number-of-internet-users-in-african-
countries/# .~ text=In%20January%202024 %2C%20Southern%20Africa.global%20average%20(66.2%20percent).

8 https://au.int/sites/defaultfiles/documents/38507 -doc-dts-english pdf

7 https.//ict go ke/sites/default/files/2025-01/Kenya%20National%20A1%20Strateqy %20 %28 Draft%29%20for%20Public%20Validation%20%20%58 14 -
01-2025%50.pdf

Bhttps.//www.investmentpromotion.go ke/digital-superhighway-creative-economy

9 hitps://konza.go.ke/wp-content/uploads/2024/06/Konza-Final-Draft-Strategic-Plan-2023-2027 .pdf

0 hitps //www.itweb.co za/article/additional-pop-in-kenya-strengthens-east-africas-internet-ecosystem/G98 YAMLGBEN7X2PD

" https://datareportal.com/reports/digital-2025-kenya#: ~ text=A%20total%200f%2068. 8 %20million percent%200f%20the % 20total%20population.

12 hitps.//www.innovationagency.go ke/storage/pub-docs/ken pub Kenya%200utiook%20Report%202023%20New compressed pdf
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« Expansion of Kenya's fibre network coverage countrywide including the laying of 100,000
kilometres of fibre optic cable;
Digitization and automation of Government processes and services;
Reduction in the cost of calls and data to enhance the use of online platforms; and
Strengthening of the Konza Technopolis to bring together industry, academic institutions, and
other innovators who will co-invest in emerging technologies to create high-quality jobs which
leverage artificial intelligence, robotics, and other technologies .

The Government has communicated its eagerness to open up the Kenyan ICT sector for more investment
by technology companies' and the citizenry at large through, among, other things, its focus on expanding
digital infrastructure to enhance connectivity across the country and investments in fibre optic cables and
5G technology. These efforts are aimed at leveraging the digital infrastructure to support e-commerce,
online education, telemedicine, and other digital services's. Further, there is a deliberate push to support
the creative economy, including sectors such as film, music, fashion, and digital content creation®. Other
initiatives have been launched to provide funding, training, and resources to young creatives and
entrepreneurs in these industries. Closely related is that the government is also working on policies to
protect intellectual property rights and promote local content in the media'”

To ensure these government initiatives are impactful to the targeted consumers, it is necessary to ensure
that tools and accessories required to tap connectivity from the backbone fibre network are readily available
and affordable to institutions and the common person both in urban and rural settings.

It is against this backdrop that we wish to submit a proposal for exemption from Value Added Tax (“VAT")
for:

e The supply of locally assembled digital devices; and
* Imported inputs or raw materials supplied to approved assemblers/manufacturers of such digital
devices in Kenya.

2. The issue and proposed solution

The Government has enacted a series of tax policies specifically designed to accelerate the transformation
of the digital economy. For instance, the Government has previously implemented VAT zero-rating on the
supply of locally assembled and manufactured mobile phones, thereby reducing the cost burden on
consumers and encouraging the adoption of digital technology. This was in addition to a Customs duty
remission (0%) provided for raw materials and inputs for the manufacture of smartphones.

Furthermore, in 2024, the Government took a significant step by seeking approval from the East Africa
Community Council of Ministers (“Ministers”) to approve Customs duty remission (0% duty rate) for inputs
for the assembly or manufacture of smart telecommunication devices including laptops and tablets through
Legal Notice No. EAC/154/2024 (item 91). This provision aims to lower production costs and stimulate local
manufacturing within the digital sector. EADAK is among the companies poised to benefit from these
incentives, positioning itself advantageously within the nascent industry.

'3 hitps.//www.investmentpromotion.go ke/digital-superhighway-creative-economy

4 hitps.//www president.go ke/government-has-prioritised-digital-super-highway-says-president-ruto/

'S https //www president.go ke/wp-content/uploads/DURING-THE-LAUNCH-OF-THE-FOURTH-MEDIUM-TERM-PLAN-MTP-1V-2023-2027 pdf

' https.//repository kippra.or.ke/handle/123456789/4856

"7 hitp.//www parliament.go ke/sites/default/files/2023-09/Budget%20Watch%202023 0.pdf
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Currently, the supply of locally assembled digital devices, such as smart telecommunication equipment
including laptops and tablets, is subject to the standard VAT rate of 16%.

2.1. Policy proposal as a solution for both the Government and the sector

In a bid to achieve a balance between affordability and local manufacturing competitiveness, we propose
that the Government introduce a VAT exemption on the supply of locally assembled digital devices,
specifically the following items:

1.
2
3

4.
5.
6

Routers;

Know Your Client and Point of Sale devices;

Smart and Internet of Things devices such as smart meters, smart watches and smart CCTV
cameras;

Customer Premise Equipment devices;

Modems and My Wireless Fidelity (“MiFi"); and

Laptops, desktops and tablets.

In addition, we propose that the VAT exemption also be extended to imported inputs or raw materials
supplied to approved assemblers/manufacturers of such digital devices in Kenya. The VAT exemption on
both the inputs and output would eliminate the VAT cost on end consumers.

We provide in the table below a description of these digital devices, how they work, as well as their use
cases. Further, we provide within Appendix 1 pictorial presentations of the devices.
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# Device

1

Routers

KYC and POS

devices

Smart and

Devices such as
Meters,
Smart Watches
and Smart CCTV

Smart

Cameras

CPE devices

Description How it Works
Devices that transmit Wi-Fi signals Connects to a modem, like a fiber

over a broadband connection or cable connection to other
allowing devices e.g., smartphones, devices like CPEs to allow
tablets and laptops to access the communication between those

internet. devices and the internet through a

secured network.

Know Your Customer and Point of Identify, validate and register
Sale are devices that help in the customers’ information when
identification and verification of a accessing services from
customer in compliance with the law businesses.

and support in secure payment
transactions between businesses
and customers.

Smart device - An electronic device
connected to other devices or
network that can  operate
interactively or autonomously to
monitor different services remotely.

Businesses can receive payments
from customers seamlessly.

loT Tracks the use or consumption of
different services within a home or
business e.g., electricity and water
consumption, security systems like
cameras, gas consumption etc.
remotely linked to a smart phone,
loT - Internet of Things are devices laptop or tablet.
with sensors, processing ability,

software and other technologies that

connect and exchange data with

other devices and systems.
Customer Premise  Equipment Enable delivery of voice, video and
("CPE") are telecommunication data services over an Internet

hardware devices located in a Protocol (“IP”) network managed by

Africa Place, W

I Code:00100, Telephone: +254205007000

t Africa Device Assembly Kenya Limited, One

)
Posta

Use Case

st lands District,

A business connecting to the
internet through a secured Local
Area Network (“LAN") connecting
laptops and desktops for its
employees.

Businesses and institutions can
verify customer information before
offering services hence reducing
the risk of fraud.

Customers can make payments
for services without risk of fraud
e.g., M-Pesa.

The utility companies can keep
track of power consumption, gas
consumption, water consumption
and Dbiling across different
premises from a central location
enhancing revenue collection and
resource management.

Smart meters can be used to
reduce operation expenses,
monitor leakages, and prevent
fake connections e.g in power and
waterlines.

Smart devices can also be used to

track infrastructure like the
housing  project by the
government where the
government installs a smart

tracking device in every unit sold
to collect data.

Customers - Access digital
services in the comfort of their
homes like e-learning services for

PO Box:12342,






#

5

6

Device

Modem/MiFi
devices

Description

customer's premises that deliver
connection and delivery of internet
connection or other communication

service.

MiFi is a small portable broadband
device that enables customers to
connect to wireless signals and
share this connection with multiple

devices.

Laptops, desktops Computers with a keyboard, screen

and tablets

and trackpad.

East Africa

Dev

Assembly

Kenya Limi
Postal Code:00100, Telephone: +254205007000

ted

How it Works

service provides to provide a
connection between the customer’s
premises and service provider's
network.

Enable delivery of network services
managed by services provider
through a SIM card to provide a
connection between the customer
and service provider's network
anywhere and anytime and

share this network with multiple
devices.

Enables access to different digital
services connected to the internet
via a network and access to other
devices remotely.

One Africa Place West lands

District

Use Case

children's education material.
Business — Access to digital
services like government services
e.g., iTax, eCitizen etc.
Customers in remote areas can
access digital services where
wired cables are yet to reach i.e.,
fiber cables.

When customers have to access
services while on the go or in
transit.

Accessing eCitizen services from
your home or business to register
or pay for government services.
Enhance e-learning and
education.

Enhance online job opportunities
for the youth.
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EADAK currently has sufficiently installed assembly capacity to produce the above-listed devices. We
therefore request the Government to support EADAK and other players within the sector to expand their
digital product portfolios by exempting the supply of the specified devices from VAT, provided they are
locally assembled or manufactured, together with their inputs. This will empower the sector to support the
country's wider agenda of digital transformation beyond mobile phone penetration through affordable
devices in addition to creating employment for the many youths leaving Kenyan tertiary schools annually.

3. Justification

3.1. VAT exemption on the supply of digital devices together with their inputs will positively
impact the digital devices penetration rate in Kenya

Applying VAT exemption on the supply of locally assembled digital devices as well as their inputs will make
them more affordable to the consumer, averting a potential VAT charge of 16% that would increase the
final cost of the digital devices to the consumer. This is because VAT is ordinarily borne by the final
consumer of a good, therefore the exemption benefit will directly benefit the consumer by reducing the
device’s retail cost.

We Illustrate the impact of VAT using the prices of the smartphones we assemble locally below. Whilst
these are currently zero rated, the impact of VAT would result in a significant increase in cost as shown.

# Smartphone Current retail price VAT @ 16% Adjusted retail price (with
KES KES VAT) (KES
1 Neon Smarta 7,499 1,200 8,699

2 Neon Ultra 8,999 1,440 10,439

It is therefore evident that should our proposal to introduce VAT exemption on the supply of locally
assembled digital devices together with their inputs be accepted, the retail price of these devices will be
more affordable to end consumers therefore increasing the market for the devices and be competitive
relative to imports.

3.2. VAT exemption on the supply of locally assembled digital devices together with their inputs
may discourage reliance on imported digital devices which will have a positive impact on
the economy.

An increase in the population’s reliance on imported products as a better option has negative impacts on
the overall economy as it leads to imbalanced or negative Balance of Payments (“BOP”) in both the short
and long run. For emphasis, when there are too many imports coming into a country in relation to its exports,
it can distort a nation’s balance of trade and devalue its currency. Statistics on the import and export values
of telecommunication equipment as of March 2025 was at 2.4 billion and 0.13 billion respectively'®. This
results in an imbalance on the country's Balance of Payments leading to the devaluation of the Kenyan
shilling. The devaluation of a country's currency can have a huge impact on the everyday life of a country's
citizens because the value of a currency is one of the biggest determinants of a nation's economic
performance and its GDP. Furthermore, a majority of the imported telecommunication devices are non-tax
compliant due to grey/fake imports that get into the country. Therefore, maintaining the appropriate balance
of imports and exports is crucial for the government since the importing and exporting activity of the country

18 hitns //www.knbs.or ke/wp-content/uploads/2025/05/L eading-Economic-Indicators-March-2025 pdf
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can influence the country's GDP, its exchange rate, and its level of inflation and interest rates®.

Additionally, competitive pricing of local products can make the overall local market more resilient to
potential dumping from foreign markets, ensuring the availability of high-quality products. Dumping arises
when a foreign producer sells a product at a price lower than its normal value or below the producers' sale
price in the country of origin. While dumping enables consumers to obtain goods at an affordable price, it
may also expose them to low quality products®. The level of unfair competition created by dumping may
drive local investors like EADAK out of the market thereby causing stagnated or retarded growth for the
impacted sectors in the long run. EADAK'’s next frontier is exports to other markets outside of Kenya, but
that is hinged on success in the local market. Therefore, if the business struggles as a result of existing
taxation measures, the benefits of exportation, e.g., foreign exchange earnings and impact on BOP will be
lost.

Further, imposition of VAT exemption on locally assembled digital devices together with their inputs may
encourage additional Foreign Direct Investment (“FDI”). FDI is widely acknowledged as a pivotal driver of
sustainable economic growth due to its potential to foster innovation, introduce advanced technology, and
alleviate poverty. FDI offers numerous benefits that promote resilient economic development, technological
advancements, poverty reduction through job creation, increased tax revenue, enhanced production and
productivity, and other transformative effects on a nation’s socioeconomic landscape. Consequently,
policymakers and experts view FDI as a vital catalyst for local communities and overall economic
improvements, leading to the enactment of laws and policies aimed at attracting foreign investments?'.

3.3. VAT exemption on the supply of locally assembled digital devices together with their inputs
is an overarching enabler for the growth of other sectors including education, health,
agriculture, among others

Kenya stands as a prominent digital and economic centre in East Africa. Despite this, it falls behind in global
digital Gross Domestic Product (“GDP”) rankings, highlighting a significant digital divide. A report by the
United Nation's Conference on Trade and Development data highlights this gap, emphasizing on the
disparities in ICT access, usage, and benefits?>. To address this issue, the Kenyan government should
develop comprehensive internet access strategies to connect the majority who lack internet access, as well
as encourage policies that promote access to digital devices for many citizens??,

Additionally, the five pillars of the BETA are: (1) Agriculture and transformation, (2) Micro Small and Medium
Enterprise (“MSME") Economy, (3) Healthcare, (4) Housing and Settlement and (5) Digital Superhighway
and Creative Industry. An investment in the latter through encouraging local production of digital products
will be the underlying enabler for the other pillars. For instance, the housing sector could benefit from the
use of smart meters, loT can be used in increasing efficiencies in agricultural production, and devices will
enhance initiatives aimed towards providing online learning such as the Digital Literacy Program (“DLP") .
The health sector would also be improved by enabling access to health programs information through
affordable internet and digital devices.

'% https.//www.investopedia comvarticles/investing/100813/interesting-facts-about-imports-and-exports asp

20 https://www standardmedia co ke/article/2001468503/china-square-local-retailers-at-risk-of-being-driven-out-of-business

Z'https://www.ncbi.nim.nih. gov/pme/articles/PMC 10868797 #: ~ text=Nevertheles s%2C%20all%20these %20studies % 20indicated negative %2 Oimpact%
200n%20FD1%20inflows

2 https.//unctad org/news/kenya-unveils-e-commerce-strateqy-better-harness-digital-economy

2 https./fict. o ke/wp-contentuploads/2023/12/E-Commerce-Strateqy-2023.pdf
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3.4. VAT exemption on the supply of locally assembled digital devices together with their inputs
will promote the government’s digitisation agenda

Besides the BETA, the Kenya National Digital Master Plan 2022 — 2032 (*“Master Plan”) articulates the
Government's masterplan flagship programmes which are aimed towards achieving a holistic and
coordinated approach towards aligning and optimizing ICT resources.

The Master Plan flagship programmes include installation of high-speed fibre optic infrastructure,
establishment of internet hotspots, creating a digital one stop for all Government common services, digital
capacity building among others. These flagship programmes are anchored on 5 major pillars i.e., (1) digital
infrastructure, (2) digital services, products, and data management, (3) digital skills, (4) digital enterprises,
innovation and businesses (5) policy, legal and regulatory considerations.

It is clear that the Government has a focused strategy; besides the significant investments it has made in
the digital economy, towards achieving its broader digitisation agenda. Further, emerging technologies such
as Artificial Intelligence (“Al”) and loT, among others, are critical and it is therefore imperative for the
Government to consider incentivising a wider range of products within Kenya's digital ecosystem. We have
provided in Appendix 1 an illustration of how the above listed devices contribute to the digital ecosystem.

It is also important to note that the Kenyan Government intends to bridge the digital divide by ensuring
universal digital services by all in the country®*. This objective can only be achieved by increasing the
penetration of smart digital devices.

EADAK and the wider ICT/technology industry has capacity to make a significant contribution towards the
Government agenda of building a digital superhighway as envisaged under the BETA should the supply of
these locally assembled digital devices together with their inputs be exempted for VAT purposes.

3.5. VAT exemption will contribute to Government’'s BETA and the wider Vision 2030 by
promoting the growth of the manufacturing sector, and accessibility and use of the digital
devices

According to a report by the Ministry of Information Communications and the Digital Economy, the
availability of affordable digital devices, such as smartphones, laptops, digital assistants, etc, is crucial for
participation in the digital economy?®. The report further highlights that fostering the local production of
digital devices and related digital economy equipment will significantly reduce the costs associated with
these devices and equipment. This reduction in cost will facilitate broader access for citizens, enabling them
to utilize these technologies for both productive and social engagement within the digital economy. This
includes enhancing opportunities for learning, accessing social and economic benefits, and participating in
civic activities. Electronic Device Manufacturers (“EDMs") play a crucial role in this ecosystem, covering the
entire value chain for Original Equipment Manufacturers (“OEMs”). This encompasses manufacturing,
product development, and providing after-sales service support for EDMs.

Vision 2030, through the economic vision and strategy pillar, aims to promote manufacturing in the country.
To achieve this, the Vision 2030 highlighted on the need for Kenya to produce consumer goods that
compete with imports without resorting to restrictions on such imports. Some of the specific strategies for
this agenda was to exploit opportunities in adding value to imports that could also be re-exported in order

2 hitps://cms icta.go ke/sites/default/files/2022-04/Kenya%20Digital%20Masterplan%202022-2032%200nline %20Version.pdf

2 https://ict.go ke/sites/default/files/2024-09/MICDE %20Sector%20Working%20Group %20Report%20-%20June%202024 pdf
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to capture the “last step” of value addition.?® Similarly, the Government's BETA includes manufacturing as
one of its enablers with the broad target being creation of jobs and increase in Kenya's exports?’.

The digital products listed in section 2 above are all imported by consumers within Kenya whereas the
industry has already built some capacity for manufacturing some volumes locally. In obtaining VAT
exemption on the local supply of these digital devices as well as their inputs, the Government will have
made a significant contribution towards reducing the final cost of these products which will then enable the
industry to assemble digital products that will compete favourably against those imported.

3.6. VAT exemption on the supply of locally assembled digital devices together with their inputs
will contribute positively to the growth of the Kenyan economy

With the VAT zero rating on the supply of locally assembled or manufactures mobile phones, EADAK has
positively contributed to Kenya's economy as follows;

4.6.1 Creation of employment: EADAK has, at its highest, employed up to 750 people at its
facility and could easily employ up to 1,000 employees to assemble a wider range of digital
products. Additionally, with the expansion of its product portfolio, EADAK can be able to
sustain the jobs of its current employees with the additional local manufacturing of the listed
digital devices.

4.6.2 Local transfer of technical skills: EADAK is already facilitating the transfer of technical
assembly skills to its local workforce through the 5 expatriate engineers that it has at the
plant. Should the Government approve the VAT exemption on the supply of digital devices,
where these have been locally assembled, and their inputs, this will enable the expansion
of the industry, and digital product portfolio. Therefore, the local transfer of technical skills
to the Kenyan labour force will be enhanced through the experience gained on the jobs
thereby making them competitive not only for a broadening industry locally but for the
foreign labour market too.

4.6.3 Increased revenue from employment and corporate income taxes: The Government
will benefit from the organic growth of revenues as a result of higher employment taxes

from a significantly larger workforce and higher income taxes based on increased
production and hence, increased turnover and profits.

4. International practice
Within the African region, various incentives have been applied for the supply of digital devices, for instance:
* Rwanda

In 2023, Rwanda updated its list of ICT equipment exempted from VAT. The exempted items include:

* Routers,
*  Modems,
= Laptops,

% https://nairobi.aics gov.it/wp-content/uploads/2019/01/Kenya-Vision-2030 pdf

27 hitp //iwww.parliament. go ke/sites/default/files/2023-09/Budget%20Watch%202023 0.pdf
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= Tablets,
= Smartphones,
= Other ICT devices.

This initiative aims to foster digital transformation, increase internet penetration, and make digital
devices more affordable.?®

. TOgO

In 2017, Togo's government exempted personal computers, laptops, tablets, and smartphones from
VAT. This measure was part of a broader strategy to enhance digital access and establish a regional
digital hub.?®

¢ Chad

As of January 2022, Chad abolished import taxes on:

= Smartphones
= Computers

= Tablets
=  Modems
= Routers

= Other internet connection devices

This five-year tax exemption aims to boost digital inclusion and support the country's digital economy
goals.®

Elsewhere in the world, incentives have been applied for the supply of digital devices, for instance:
+ Colombia
In 2017, Colombia introduced VAT exemptions for:

= Mobile devices priced below approximately US$245
= Personal desktop or laptop computers valued under US$550

This policy aimed to make digital devices more accessible, especially for lower-income populations.®
5. Conclusion and legislative proposal
In summary, EADAK would like to request the Kenyan Government to amend the Value Added Tax Act,
CAP 476, to include the VAT exemption of the supply of the following digital devices, provided these are

locally assembled or manufactured by approved local assemblers:

1. Routers;

8 https://www.minict.gov.rw/inews-detail/vat-exemption-the-2023-new-list-of-ict-equipment-exempted-from-vat?utm source=chatgpt.com

2 https://africa-news-agency com/togo-exoneration-de-tva-pour-linformatique/?utm_source=chatapt com

30% hitps //www.connectingafrica.com/digital-inclusion/chad-drops-impon-duties-on-smartphones-for-five-years

3 https//adai.org/research/good-practices/eliminating-luxury-taxation-on-ict-essentials/?utm_source=chatgpt.com
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4.
5.
6

Know Your Client and Point of Sale devices;

Smart and Internet of Things devices such as smart meters, smart watches, and smart CCTV
cameras;

Customer Premise Equipment devices;

Modems and My Wireless Fidelity (“MiFi”); and

Laptops, desktops and tablets.

At the same time, we request that VAT exemption also be extended to imported inputs or raw materials
supplied to approved local assemblers and manufacturers of these devices.

This dual exemption proposal, when adopted, will better promote a vibrant manufacturing sector, contribute
to the Government's digital transformation agenda and lead to tangible economic benefits such as
employment creation, the transfer of technical skills, increased contribution to the fiscus, increased foreign
exchange earnings and increased foreign direct investment, among others.

Africa Device Assembly Kenya Limited, One Africa Place, Westlands District, PO Box:12342,
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About EADAK

Eﬂ m"’mﬁ $

Locally manufactures and Has employed up to 750 Recognized by the KRA in
assembles affordable smart people at its facility. November 2024 as the top
devices at its assembly Produced approximately 1.4 . exPayer in the non-fuel
plant in Athi River, million mobile devices as of importers category for the fiscal
Graylands Phase V. April 2025. year 2024,

Currently assembles smart mobile
phones and tablets and plans to
expand its locally assembled
product portfolio to include a
broader list of
technology/telecommunication
devices.

One of EADAK’s achievements: Supply of
smartphones and tablets to the Ministry of Health for
use by community health promoters supporting the
preventive healthcare under the Bottom-up Economic
Transformation Agenda (“BETA”) and the universal
Social Health Authority project.
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Proposal 1: VAT exemption on imported inputs or raw
materials for approved local assemblers/manufactures of
mobile phones
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Unlocking a digitally empowered economy through POWER MKONONI

mobile phones

» Smartphone penetration in Sub-Saharan Africa has been steadily increasing. According to the GSMA Mobile
Economy 2025 report, mobile internet subscriber penetration in the region reached 46% in 2024, with smartphone
adoption reached 54% and continues to rise due to falling device costs and expanding 3G/4G coverage. As of
December 2024, over 41 million smartphones were in use in Kenya, reflecting a penetration rate of 80.5%.

» The Fourth Medium Term Plan (“MTP IV”") 2023-2027 highlights that increased access to smartphones and mobile
broadband is essential for delivering digital government services, expanding e-commerce, and enhancing financial
inclusion, especially in underserved rural areas.

» Smartphones are a key enabler of internet access and digital financial services (e.g. M-Pesa and online banking) due
to their ability to support high-speed connectivity, mobile apps, and secure transactions.

» EADAK is actively supporting government policy on digital inclusion by making smart devices more accessible
and affordable for all Kenyans. Currently, EADAK offers the most affordable smart device at an ex-factory price of
approx. $51. It is also investing in research and development to produce an ultra-low cost 4G cloud smartphone
priced at < $20.

» Stability in the tax policy environment, especially in relation to tax incentives, will help Kenya to bridge the digital

and technology gap and accelerate access to the best internet and mobile networks.
L T T M R P L BRI i e R PR R A TR P P <SR
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The issue POWER MKONONI

« In 2023, the Government introduced VAT zero-rating on the supply of locally assembled
smartphones to promote digital inclusion and local manufacturing.

EADAK launched operations under this framework, targeting affordable smartphones for low-
income Kenyans, who, for example, make up approx. 70.9% of Nairobi's population, according a
2025 report.

The Finance Bill 2025 proposes to replace VAT zero-rating with VAT exemption, which will result
in input VAT being a non-recoverable expense. This will increase production costs, push up phone
prices, and potentially curtail the sector’s operation thereby stalling progress on digital access.

This VAT cost resulting from non-recoverable input VAT must either be passed on to the customer or
absorbed by the manufacturers which is not sustainable.
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Impact of current proposal for VAT exemption on POWER MKONONI
the locally manufactured phones

VAT on Inputs | Total Input Margin Applied (KES) VAT on Sale VAT Recovered VAT Cost to Final Price to
(KES) (16%) Cost (KES) (A) (5%) (B) (16%) by Consumer (KES) Consumer (KES) (A+B)
Manufacturer?

1,000 160 1,000 50 (5% of 1,000) 0 Yes(160) 0 1,050

Exempt sale (VAT on input only)- 1,000 160 1,160 58 (5% of 1,160) 0 No 160 1,218
cost passed to customer

Exempt sale (VAT on input only)- 1,000 160 1,000 5% of 1,000 = KES 50 0 Absorbed by 0 1,050
cost absorbed by manufacturer minus KES 160 VAT cost to manufacturer.

consumer = KES (110)

(loss)
Fully exempt (input & output 1,000 0 1,000 50 (5% of 1,000) 0 Not Applicable 0 1,050

exempt)
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Proposed amendment

* To balance the Government’s priorities to address tax challenges and pursue the digital inclusion agenda,
it is our view that the proposed VAT exemption on the supply of locally assembled smartphones should be
accompanied by a VAT exemption on imported inputs/raw materials supplied to approved mobile phone
assemblers/manufacturers in Kenya.

This will resolve the VAT refund challenge caused by zero rating of the phones but at the same time
maintain relative affordability, support local production, and ensure smartphones remain accessible to
low-income populations thereby safeguarding Kenya’s progress toward a digitally empowered economy.
Further, this will not only safeguard existing jobs but also increase more jobs in the industry through
increased production.
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Justification for the proposed legislation

Non-recoverable VAT on inputs will raise production costs, threatening the viability of local phone assembly plants
like EADAK, already facing KES 1.8B in unpaid VAT refunds. Important to note is that in less than 2 years of
operation, EADAK has already contributed KES 1B in taxes to the Kenyan economy.

This will lead to higher consumer prices, reduced demand, and potential plant closure, affecting over 700 direct jobs
and significant tax contributions of more than KES Ibillion from Nov 2023-Apr 2025.

Investor confidence will decline due to unpredictability in the tax environment which directly impacts Return on
Investment (“Rol”). This will push investors to other countries in the region with a stable tax environment.

Higher prices would limit smartphone access for low-income users, undermining Kenya’s Digital Economy Blueprint
and Vision 2030 goals.

Reduced smartphone uptake will harm downstream sectors such as mobile operators, by shrinking the user base for
digital services like M-Pesa, e-Citizen, and eTIMS.

Unequal tax treatment makes locally assembled phones less competitive than imports, undermining Kenya’s domestic
manufacturing sector. Exempting inputs would level the playing field.
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Proposal 2: VAT exemption on the supply of locally
assembled digital devices, as well as VAT exemption on
imported inputs or raw materials supplied to approved

assemblers/manufacturers of such digital devices in

Kenya
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Unlocking a digitally empowered economy POWER MKONONI

» The digital economy is a key global growth driver, fueled by internet access, mobile devices, and innovation. Over
5.56B global users are now online (as of 2025), with large investments seen in the European Union (“EU”) (€7.5B)
and US ($100B) to boost digital infrastructure.

» Africa's digital transformation is growing, with a projected 51.8% increase in internet users by 2029. Despite
challenge like connectivity, infrastructure gaps, and policy hurdles, initiatives like the African Union’s (“AU”)
Digital Strategy and Smart Africa Alliance aim to create a single, inclusive digital market.

» Kenya leads in Africa’s digital progress through, Konza Technopolis and mobile innovation, etc., achieving 48%
internet penetration and 121% mobile penetration in 2025.

» However, device affordability remains a critical barrier, limiting widespread digital access. The Government’s
BETA Agenda targets this through fibre rollout, digital automation, and creative industry support, but achieving
impact requires VAT exemption on the supply of locally assembled digital devices as well as their inputs (raw
materials), ensuring access to essential tools of connectivity.
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Kenya Stats: Devices used to access the internet as of
POWER MKONONI

Feb 2025

According to the International

- il i e M Telecommunication Union
(“ITU”) and Global System for
O [ G S S A RO TN SN T S R E RO Mobile Communications
S B RS A R (“GSMA?”), by the start of 2025,

approximately 5.56 billion people
were using the internet, which is a
1.7% increase from one year
before.
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Example: Impact of VAT on EADAK’s tablet prices POWER MKONONI

Tablet Retail price (exclusive | VAT @ 16% (KES) | Retail price (inclusive of
of VAT) (KES) VAT) (KES)

Neon Tab 11 (8+ 26,872 4,300 5 5

128GB)
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Tax proposal: Introduction of VAT exemption on the D OWER MKONONI

supply of devices and their inputs

Despite prior tax incentives on mobile | | ¢ Our proposal is for the Government to grant VAT exemption on
phones and smart devices, locally the supply of the following digital devices, where these have

assembled digital devices (e.g., been locally assembled:

laptops, routers, modems) are still . Routers;
subject to 16% VAT. . Know Your Client and Point of Sale devices;

Smart and Internet of Things devices such as smart
The 16% VAT would be borne by the meters, smart watches and smart CCTV cameras;
customer thus increasing the price of . Customer Premise Equipment devices;
the devices. . Modems and My Wireless Fidelity (“MiFi”); and
. Laptops, desktops and tablets.
* At the same time, we request the government to extend the VAT
exemption to imported inputs or raw materials supplied to
approved local assemblers and manufacturers of these devices.
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Justification for VAT exemption POWER MKONONI

Will positively impact the digital devices penetration rate in Kenya.
Will make the digital devices affordable and mitigate grey market imports.

Will discourage reliance on imported digital devices which will have a positive impact on
the economy.

Will be an overarching enabler for the growth of other sectors including education (tablets
for school programs), health (tablets for the Universal Health Initiative), agriculture,
among others.

Will promote the government’s digitisation agenda.

Will contribute to Government’s BETA and the wider Vision 2030 by promoting the
growth of the manufacturing sector, accessibility and use of digital devices.

Will contribute positively to the growth of the Kenyan economy through:

» Creation of employment;
» Local transfer of technical skills; and
» Increased revenue from employment and corporate income taxes.
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IPF/CEO/SBM/03/-05-2025 27" May 2025

Mr. Samuel Njoroge,

Clerk of the National Assembly,
P. O. Box 41842-00100),
Nairobi, Kenya.

RE: INSTITUTE OF PUBLIC FINANCE (IPF) AND KENYA WOMEN PARLIAMENTARY
ASSOCIATION (KEWOPA MEMORANDUM ON THE FINANCE BILL, 2025

This memorandum has been prepared by the Institute of Public Finance (IPF) in partnership with the Kenya
Women Patliamentary Association (KEWOPA).

We begin by applauding the Finance and Natonal Planning Committee of the National Assembly for giving
the public the opportunity to air their views on this critical Bill, which is of great significance to the

country. Before we discuss our submission in detail, we set the context.

Context: Revenue performance vis-a-vis target

The 2024 Budger Policy Statement projected that the withdrawn Finance Bill 2024 would raise KES 344 billion
in revenue. Following its withdrawal, the Tax Laws (Amendment) Act 2024 was introduced with a more modest
target of approximately Ksh 178 billion in additional revenues. However, the Exchequer Issue as of 30t April
2025 indicates that actual revenue collection continues to fall short of these targets, highlighting persistent gaps
berween projections and performance and raising concerns about their reliability and planning,

By April 2025, tax revenue was Ksh 1,800.8 billion, against an annual target of Ksh 2,400.7 billion, meaning
that the government targets to collect Ksh 600 billion to meet its rarget, putting pressure on tax performance
in the last two months. Meeting this target is unlikely as monthly tax collections have averaged Ksh 180.1 billion
so far, even though April and June usually see higher revenues due to quarterly tax payments and increased
business filings. Last year, collections averaged 209 billion in the last quarter. This year, the government will
have to collect Ksh 300 billion in the last two months to meet the annual target.

For the FY 2025/20, the government targets to raise Ksh 2,757.0 billion in ordinary revenue, despite the clear
reality that previous years' projections have consistently fallen short. According to the 2025 BPS, there were
revenue shortfalls in both FY 2022/2023 and FY 2023/2024 of Ksh 173.7 billion and Ksh 367.9 billion,
respectively. This raises important questions about the realism of the estmarted additional revenue that the
Finance Bill 2025 is expected to generate. It is thus our call that future revenue estimates should be based on a
realistic assessment of our actual collection capacity as overestimating revenue targets has consistently resulted
in higher-than-target fiscal deficits.

As indicated in the 2025 Budget Policy Statement, the Finance Bill 2025 aims to close loopholes and enhance
tax administration efficiency. However, we continue to emphasize the need for the National Treasury to provide
derailed information on the revenue impact of cach proposed tax measure. This transparency is essential to
enhance clarity and support informed decision-making.
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Key challenges facing Kenya’s tax system

1. Limited public trust

A key issue facing Kenya’s current tax system is the limited support and trust from taxpayers, leading to low
compliance levels. While citizens recognize the importance of taxes in funding public services, they remain
uncertain whether new tax measures will lead to tangible improvements in service delivery. This underscores
the need for credible, evidence-based policy decisions. Both the National Tax Policy and the Medium-Term
Revenue Strategy (MTRS) emphasize the importance of using regular studies to guide tax reforms and
legislation. More specifically, the government on the MTRS had committed to conducting studies and review
on; implementation of rental income tax regime, tax exemptions and reliefs, implementation of a minimum tax,
review personal income tax band, optimal taxation of petroleum products, tax structure of alcoholic and
tobacco products, carbon taxation, and develop a tax expenditure framework to guide granting, monitoring and
evaluation of tax incentives, among others.

The National Tax Policy (NTP) and Medium-Term Revenue Strategy (MTRS) outline broader rax policy goals
beyond raising revenue, such as safeguarding local industries, aligning with global best practices, and fostering
a stable and predictable business environment. While taxation serves both to fund public services and to shape
investment decisions and social behavior, it remains unclear what research informed the Finance Bill, 2025, and
whether such studies are publicly accessible. Additionally, the government has failed in the past to estimate the
y impact of the annual changes to its tax laws on revenue and the economy at large. This remains critical to ensure

that government’s decisions do not stifle economic growth and development.

2. Significant tax changes have resulted in an insignificant change in tax revenue

Kenya’s revenue performance in relation to the Laffer Curve suggests that while tax rates have increased across
various instruments such as VAT and excise duties, overall tax revenue has not grown proportionally indicating
possible movement beyond the revenue-maximizing point of the curve. For example, despite various revisions,
VAT revenue has declined from 4.6% of GDP in FY 2013/14 to 4.1% in FY 2023/24, highlighting the limits
of rate-based strategies amid a shrinking tax base and rising rax expenditures.

Table 1: Revenue performance/growth/percent of GDP

Ksh Billion Growth”% %% GDP

2020/21 | 2021/22 2022/23 2023/24 2020/21 2021/22 2022/23 2023/24 2020/21 | 2021/22 | 2022/23 | 2023/24
Total Revenue 1,803.5 21998 23551 2,702.7 4.0 220 7.1 148 159 17.3 16.5 10.8
Ordinary revenues(tax +
non tax) 1,562.1 1,918.0 2,041.1 2,288.9 0.7 228 6.4 121 13 15.0 143 14.2
Income Tax 094.1 876.7 941.6 1,042.8 1.8 263 7.4 10.7 6.1 0.9 0.6 65
VAT 108 5231 550.4 6455 7.1 21.3 5.2 17.3 3.6 41 38 10
Import Duty 108.4 1183 1301 1339 10.6 91 10.0 29 10 09 0.9 08
Excise Duty 216.3 252.1 264.5 276.7 10.8 16.6 19 40 1.9 2 () 8 1.7
Others(including
investment income) 132.5 1478 154.5 190.0 30 11.5 15 230 1.2 1.2 11 1.2
Appropriation-in-Aid 241.5 281.9 313.9 4137 507 16.7 11.4 38 21 22 22 2.6
GDP 11,3703 127520 14,2992 16.106.0 0.1 122 121 126 100 100 100 100

Data source: Budget Review and Outlook Papers
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commendable. We also commend the National Treasury for shifting focus away from introducing new tax
measures and instead concentrating on improving tax administration.

However, several proposals in the Bill remain contentious. These include the repeal of key data protection
provisions, which would allow the Kenya Revenue Authority (KRA) to access personal data and trade secrets
held by businesses raising significant privacy and confidentiality concerns. Additionally, the proposed extension
of VAT refund timelines from 90 to 120 days for standard applications, and from 120 to 180 days for cases
requiring audits, could severely strain business cash flows and erode trust in the tax refund system. The
proposed reduction in the timeframe for taxpayers to seck legal redress further compounds these concerns by
limiting access to fair and timely resolution of tax disputes.

Therefore, while some tax proposals as contained in the Finance Bill 2025 are welcome, some gaps still remain
as detailed in the attached matrix. We hope that the issues and proposed interventions will be considered to

enrich the Finance Bill 2025, and continuously ensure that our tax system is equitable, efficient and effective.

We are available to provide further information and discuss our recommendations on the proposed tax

measures.

Sincerely,

\m . AU

James Muraguri Mercy Mwangi

Chief Executive Officer Executive Director

Institute of Public Finance Kenya Women Parliamenrary Association
imuraguri@iptglobal.or.ke mercy.mwangi(@ kewopa.org

Page 4 ot 57






LS JO G 238

‘SpIEpUEIS  [BUONBUIDIUL  pUB  AME]
ISED DUSIWOP IO IIPU[] "DIBAIJOS
oy jo  uwonenopdxo  EDIDOWWOD
10 “UONEIYIPO ‘uononpoxdaz
se yons siydn Januelsqns
sommboe  zomqmusip oyl ssaqun
“pefos v ouvyp IDUIRI SPood Jo opes
) ST UOHNLISIP 2IEAJOS PIEPULIS
s1ea11 orga  ‘UOnudAuOT) XeJ,
PPOIN (1D 21 A JUDISISUOdUL
st esodord oy ozowmoyung X
Suipfoyyim 01 192lqns Furaq 1018 A
Auo aysuidod Jui{ppapun jo osn oy
PUE 2IBAJOS JO DSTI DIOUT D] UIIAIIG
UONDUNSIP IEJD B MJIP S1IN0d 2]
QYN (FZOZ) parir suomnos ssauisigl

Hospudcy a soxv [ 2175000 [ [0 40015 S120t1407) oudtradxo
ut uo1s1ap oyt Ljqraou ‘douspnadsumn| 10 wuswrdmbo yons
uriuay[ 01 UOHNDIPENUOD 1221p Ul SutuIddUOd uonewIoyul
spueis uonisod smy 1, dwodUT A[BA0I SB 103 10 auawdmba
pa1ean oq asn s1 10§ stuowsed remson dSYNUIDS 10 [RIDIIWILWOD
FUIAJOAUT  2IEAMIJOS  JO  UONNQLISIP o1 Aured AOINQUISIP | emsnput pue ‘sassanoid 10
oy ae sasodoad (g oy “Aeoyoadg | vost vAuay yomya | O yanoayy 21emjos oyl Jo | ‘senuog ‘sued ‘sppow 10
‘spiepuels Xel [euOnEUINIUL pue ,cOﬁcu.uccU XeJ, asn DYl J0J dpruwd 2I1e siuowsed mcwdmuﬁ ‘Syrewopen ‘sjuoed
[¥S9] paysiqeIsa I udwiudesia | Ppoly OO O eI o1ym  2IEMOS  JO | sy ydeadorewaun
S 01 anp $g(g PV Juswpudwy | pue  2duspnidsun( | UORNQIASIP oY) sopnpul pue,, ‘siydusdod asn o1 1ydu ayn
SMET[ XET, Ol Ul papnpxa pue +7()¢ $1Ino7) | SprOM 2yl 2pnpPul Ol Apedor | 10 asn 21 10 UONEIIPISUOD
(g1 @2ueur, | oy ut panbnuod Ssnomaad | o i £HuLsISUOD v sy operwr  siuawded
votstaoad e “oFendur] posiani Ul R | 2INSUD o Jo uonmuyap | ueaw 01 Aedor waar oy | Laedor jo uontuyga(g

‘soonponur ¢zog e Adururn] oyl | esodoid oy 199y | oy puawe o1 pasodoad (g oy, | sauyop 1oy xe ] dwoduf Ay, | (M (¥)g

aSNE[)

uonesgnsn( resodoxg asne|) ap yo uonduosaqg UOISIAOLJ SNOIAdI ] Isne[) /waly

Ad1
"






LS 30 9 93

aduerdwod  Kessadouun  Sursoduar
fqaiayr ‘yduop s wre e 2erado ey
sassaursnq pue spenprarpur summded
{renuatod ‘suonoesuen Saed-poreos

jo odoos oy spuedxo  Apuedyruds

(Odemrewns  Aq  uwonepr)  Awugle
10 ‘(uonepl  poolq) AUMSuLsUOd
odeurew uo  poaseq  sdigsuoneon
JO uosnpul 2yl C‘A[RUOnIppY

‘sofyrenb aoudnpuT JO PAd] 1BYM
SUTUIIAP  INOYIIA - ‘SSOUTSN( IIIouE
jo eaded 10 fjonuod Qudswadeurw

oYl Ul ApdoFpul 10 APdIIIpP
soredonaed,  oya suodue  sapnpu
APndea  me[ S pPAUDN U UONTULOP
MOU 2l DI [ONU0d Junoa 10

drgszoumo o cz v Aeordy ‘sproysaag
oymads vo paseq sonaed paiea1 sulop
UoTyAy  ‘saurpme) SUIdII] IJSUBI],
DO 24 sk yons spaepuels paidoooe
A[euoneuroiur - oyru)  dduerndwod
puE  JUDWIDDIOJUD  XE1  DATIDI)IO
103 AI8SS200U AR 2yl SYOR[ pue
‘snongdiquuie ‘proiq Ajpoao st uosiad

Arurgye 10 dfenIvw Aq
mCCZhUF— OM] Uﬂ: ﬂ:.ﬂf *J.J:m_ux ISSE
ST oym Twsmuﬂ./ﬂﬁﬂ: .H..:.—u: ,r.:/<

‘ssaursnq a1 Jo eaded

10 Jonuod “Quawadeurw 2yl Ul
Apoamput 10 Apdaxnp saiedpnred
oym  uwosiad o Aoy
“m:a?r“.w.d& (O\N] ULH C.ﬂﬂu Q210U

JO DSED O Ul SE UDONS BLIDILID
FUIppE TONTUTAP IOPLOIQ B I
1 Suepdar pue uvosiod poepar

JO uonmioep luainnd oyl jo

‘uosiod 1ayoue
jJo ssauisng oy jo pearded
10 [oRUOd  udwddeurw
oy ur Apoaapul J0
Apoanp saredonaed vosiad
v aroym suosid oma jo
ased oy ut tse uosiad paiepasr

uosiad
POI[RI JO UONTULD(C]

paiepa1, e jo uonmyop pasodoad oy, resodoxd o 102(0y | wonoapp o sasodoad [iq oy, | souygop 10y X, dwoduy 2y T, | :(ma)(¥)g asne)
"SON[BAOI SE POIJISSLD O 10U P[NOYS
DIEAIJOS dsn-piepurls 107 siuouwrsed
<n_m>>mv_- Ad1

i/

“oureysed






LS 3o £ 28e

SSOUISNC]  DIBWNIE)| SJUIPNS INOYIM
wowodIojua  xel  uapduons  dppy
[ spoaowesy Aaed-paeps pauygop
e v (uaappyo ‘siuozed ‘sosnods)
SOANB[DI 22130p-1s1y 01 11 SundImsaa
se yons ‘sdiysuonepr Sruey 103 odoos
poinu B pue  [ONuod  Suruiuiolop
10]  euomd  oandalqo  (o,cg <E0)
sploysaonp  driysioumo  aeapd  apnpur
01 PISIADI D PNOYS UODIUIP dy)
‘SULIOU [BUONEUINUT 1A ADUDISISUOD
pue “AOUdDIJD ‘SSOUITE] DINSUD O,

SUOTE[O1A
sean peonustod  pue  sondsip
UONEXE] 2|qNOpP 01 JUIPEI[ ‘VONEXE]
IOPIOQ-$SOID UL SDIJUOD  SYsU
os[e AU ‘sodondead 1s0q [eqold yum
udie o1 durrey Aq -Apuonyygo aerado
01 sa[nx xe1 a[qeanipaxd aeapd axmbar
SISSAUISN  SE IUDUNSIAUT - UTFIDIO]
pPUE [ED0] 1O 2FeINOISIP P[Nod 1Bl
AUTELIDDUN. $21B2ID UONIULGIP dl JO
2INIBU PEOI DI ‘DIOUWLIDLIN, ] "SINID0
Sunyiys-igoxd 10 [onuod [Ear ou
uayMm U2Ad suonendar dumdud 1ojsuen
xodwod o1 powalgns  soapPswayl
puy Avw spenpraipul pue soruedwon
SE ‘SaDUDDYIaUL DANENSIUTUPE
pUE SIUDWISSISSE X1 AJeNIqIe JO s
a1 sasearour uorsoaxd jJo el sy,
VN 103 1udwodiojus dunedrdwod
pue s1adedxen uo suapanq







LS JO 8 28

“A[renbo pareom o1 10puad
JO  SSO[PAUEr  aom s,osnods oy
01 payur suorsuad Fuiapia1 udwom

‘[ENPIAIPUT 21 Aq paidpudi
$201A10s 10 JudwAo[dud 01
$DIB[DI 1T OIYM O] 1UIIXD 2y
01 BAUDY] WIOIJ PIATIDP U2D(
DABY 01 JO Ul Panidde 2avy
01 pawaap 2q [[BYs BAUIY

pue uowr os ‘souiaed SpEwny pue Jrew IPISINO  PIYSI[EISD dWAYDS
IO SIEPI[MOUDE MOU 1] ‘s11Jaudq uvorsuad 10 puny uvorsuad
C:mmcug Jo 22IN0OS .J—,: SE U,H.J—.:uﬂQ v c._:hru _Ggm:./:uc_ HHH.J*J_.".A.J.H 1DV XE T, 2woouf
d[ewr PasTudodar A[UO DI SUIPIOM Loasnods | v Aq paamoar uorsuad [ oyr joo g uonooas
[puiSuo oyl ur serq 1apudd 1idxs 01 pueqsnpy,, oweu o [ Aue  Jeyr  sepmoad 0y | jo JudwWIpuIUIy’
oy soaowar Aenuassa oaow syl | resodoxd syradopy | jo adueyd sy sasodoad [riq oy, | xe 1, swodu oyl jo g UONAG | it asnep)

rqexel-uou 1 M.WGMJ_.:(C
syl ?OTCUQV.U Os Junouwre

o Jo 1UAWISINQUITAL
SE powdIp 2q [[eys SSuIys
puesnoyl  om1  1s1y Il

Spoa 3o 2doos T aprsino
woads powad e o1 100dsor

Ul JUDWUTEIINIUD JO [JABN]

s@urys puesnoyl | ‘odumsisqns 303 1uawided 1DV XEJ, owodu|

TOWIOoUl U—ﬁ—ﬁmoﬂ—_&m—J ul .Jmﬂ.d.uucm :—w—.FH,f. ual O] r.w.mﬁ:—:ﬁm m.u:_wm::rf Se U,J./.C—F—EU ue /ﬁ— MJ,J;/MUUU.« BISE) .uc C ::CUUm

€ 01 pEa] ABW DIYM 921} XE] $2W0I9q om1  woy unowe 1dwoxd | unowe fue 1eyl sogndns | jo JudWIpuUIWY/

worp-1ad may jo sxow seasopdwn 10,1 | esodoxd ayradopy | oy astes o1 sasodoad [q oy, [ 1Y xe  dwodUl Ayl | ¢ asnep)
aanseaws
1UDWIDIOJUD S1T JO LIE U0 paduly
Apaeoy st siuowooide dund 1ojsuen
Ul UONEXE]  JO  SSOUDATIONIID Ol
ey Juuaquiowas Afenadsa stosiyy,
quounsoaul Juramop 10 suoneiado

<n_m>>wv- Adl







LS JO @ 288

adods  moyr  Buravdp 1Dy XeJ,

udie pue ‘spjoysa>ayl

AWODUT AY) IO [[Ig] DY UL Pauap 10U WNWITuTuI ooy rews
DIV JtlajUr 27 4240 SSUISHG PUL SYLoaysu | DNPONUT | 19UINUT [e231p v I2A0 mno
stoazo2pp  SWIA DL A[BIOU ISOJY | 9yl 13A0  ssdulsng,, SYIOMIDU | PALIIED SSOUISN € ydnonp
‘suIdU0d danensutwpe pue Lorod | pue L SYTOMIDU | DTUOIDID IO 1DUIANUL Y1 I2A0 | BAUIY Ul FUIMIDIE JO WO
qedap Jolewr  sPONpOIUT | SYIOMIDU SrwondapP,, | ose ang  ooedioyaewr  [ENSIP | POALIOP  JTB 1Pl SODLAIDS
JIUOIDDP IO 19UINUL DYl IdA0,, | JO suonmuyap | oy woiz efuay ur dwodul | Jo  vorsord o wox XeJ,
os[e nq soejdioyrew [BUSIP JY WIS [ Y1 U0 PIPNIUT | JALIP A[UO JOU 1BYL SISSIUISN( | ST JWOIUT dsOYM suosiad | 20uasaI SOV
A[UO 10U DWODUT DALIDP 1LY $ISSIUISN(] | I8 SUOTIUAP | apNPUl 01 T3S ©1 1dalqns | wwopsaz-uou  Aq apqeded | jo 2DULDYIUTIS
spnputl - 01 IS Jo  adods oy | 1o ssaun | st ey swodur oy Jo uorsuedxa | oq [reys LIS 1wy soproad | jo uorsuedxr]
puedxo 01 esodoad s g »ourur o, | [esodosd oyr 1990y | oy sasodoad e oyl | v oy Jo (1)l uoudas | :(v) ) asNE|)
"SUONDESUBI DS UO PAIDII[[0D
SNUDADI Y1 SUINPFUINS UInl Ul SIY T,
“SIUDPISII-UOU PUE SIUIPISIT
poq 105 o,¢'p e derds jo o g
Apdde
uapisad SO Xul  duipjoyyiia yomym
-uou e HO% 0 :m TCN HCUMJMV.U.H v .u:vu 0 :m: mpcvp_%ﬂﬂm ..T. u.f.: USH 0] ?Uﬂuﬁm
1w Qimud orgqnd v o1 spood jo sjddns deids jo ops o pue Smua | cAjdde soma xer Surpjoyym 1DV XE [, 2WOdU]
siqnd v o1 spood jo Addns | yorym  uwo  siuwawided  jo | oy Joo (0] UONDIS
19181 FUIMO[[OF 211 1B Xul o 29s ay yoryan sydesSesed | sod4y sisip Apuaaind 0y xe ], | JO JUdWIpUdWY
Sutproyyimm jo aseq o suapeoaq sy, | esodosd ogpadopy | aou ppe o1 sasodoxd [q oy, | awodup oy jo (] uondag | g asne[)
‘amba
[pruozuoy dunpueyud ‘Aprevoniodod
poxel oq ued vluoy[ ur juswiopdu
s asnods a1 01 payur] uotsuad ugI0]
SUIATDDI “I0PUDT JO sSI[PILIII DuoiUe
‘moN dwayds vorsuad v uo paxel aq
SLew oy jo adods oy spuedxa 1n o ‘eAuay Ul ‘[enprarpur o)
3o 1utod wonenswIUpE Xel v wo] jo wuared 10 pueqsny oy 10
YdOMINA Ad1

i/

“ourened







LS JO 01 93¢

_(—MZA uhﬂu ._w.w..c.u\/— ﬂﬂ. mmUHummﬁan— MWC..CUDHU::U
eyl
sueouwr .w.—.J.wﬁU.J..«:«U ——_Mﬁ UU:NCT— Uﬂt C_

suosiad 1UOPISDI-UOU e

L+1S 303 vondwoxo maouim o
S Qi oy o eaowas pasodoad oy,

Tesodoad oy 100loy

"LdHS

Uﬁ: .mﬂﬁm Ol UOT[r G .\//:_Uﬁ—

JaAaouanl i mucujﬂmvunccc
u:fw/::N AOU  UOndas USH Jo

uonaPp oy sasodoad g oy,

uor DALY

ueyl
JO IDAOUIN [ENUUE UE PIM
uosiad Judpisor-uou e eyl

sopuord (p)(¢)rg1 uonsag

$59]

JO IDAOUIN ], [EnUUY
I\ SIUDPISIY-UON]
o1 opquanddy moNy
LddS (99 asned

"S2SSOUISTI(] PAI1DAJJE UO SUONESIO
uonensidor sasoduwn pue “(3oaouina
UOI[TW CZN ©'972) SPIOYSII Arelouow
JEID SIS SOOIAIDS  [BUSIP  sauyop
Aesooad 10y oourur, sit oroym Suep
JO [PPOW ¥ SIDJJO YIOMIWEI] S PLIDSIN
‘{paneredwoy  siopraoid

Juowre

ERIASER
JUIPISII-UOU oouerdwod
s00d pue odods aeopun woay pozojyns
yorgm C(LSD  XeJ, sooadag  [pudi(]
ol i pasuosmadxo se sanmoyp
uvoneuawdun s 0oey feur vy
oanoadsiad danensunupe ue Wox,

‘way 01 sardde xe
I MOY PUE IDJIOYM SSISSE 01 ‘SOUO
Aqeadsy  ‘sassoursng
I0] NOYJIP 11 SIYBW pUE $IFUd[EYD
[e8o1 01 wvorsiaoxd o sosodxa osye
1] CO[qEXEl powddp ST AIIATIOE JUIUO
[BLWITUTUL 1O [BIUDPIDUL 210yMm
“YOEIIIDIA0 01 P PINOD SUONTULDP JO
odudsqe oy, oqeadipaid pur ‘ureliod
‘TedD 2q 01 sme] xe1 soambox yomym
‘)1 APNIY IDPUN $INSST [EUOTMITISUTOD
ST, ondea  A[snoiaduep

1UDPISII-UOU

UaAd

SISTRI

“SWwou0dd [eIdp oyl

JO uonexXel 2[qIsLd]
APAnensurpe

pue “DATIDD}ID

‘I

SWIOU  [BUONEUIIIUL

I SO[NI TJAS 22

2INsuUd Ol

VADMII

%/

roureysed







IPF
Below  Kshs 5| shillings are exempt from the digital marketplace, internet, or
Million paying SEPT. clectronic  networks  will  now  be

subject to SEPT, regardless of their
scale of operations. This blanket
application resurrects the very issues
that plagued the former DST,
particularly the lack of proportionality,
administrative complexity, and rthe
impositon of burdensome
compliance obligations on small and
1()\\’-YC\'CI]LIC 1)USiI’1CSSC‘5;

If the purpose of SEPT is to align with
OECD best practices on taxing the
digital economy, then reintroducing a
clear and reasonable threshold 1s
critical to ensure that the tax only
applies to entities with a demonstrable
and significant economic presence.
Jurisdictions like Nigeria have adopred
such thresholds to balance revenuce
collection with ease of doing business
and legal clarity. Without a threshold,
Kenya risks deterring smaller global
service providers, increasing
enforcement burdens, and potenually
undermining the tax’s effectveness.
Therefore, to preserve fairness and
international credibility, it 1s
imperative that a minimum turnover
threshold be rerained.
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thereby contributing to broader social
and cconomic development goals.

Clause
Disallowing
Offsets  1n

Computation

8(b)(11):
lLoss
CGT

The Income Tax Act allows
a deduction for taxpayers to
offset capital losses against
capital  gains  that  arc
chargeable to rtax under
section 3(2)(f) of the Income
Tax Act. Thus, if a loss 1s
realised in a particular year
when computing chargeable
CGT under paragraph 5(2)
of the Eighth schedule, that
loss can be deducted only
against capital gains in the
same vear. It full loss 1s not
used up, it can be taken or
carried forward to the next
year of income

The Bill proposes
deletion of the clause.

now

the

Reject the proposal

The proposed removal of the
provision allowing the offsctung of
capital losses against capital gains in
the computation of CGT would have
significant negative implications for
investors and the broader economy.
Under the current framework,
taxpayers are permitted to deduct
capital losses incurred in the same year
or carried forward from previous years
when calculating their CGT liability.
Eliminating this relief would mean
that investors must pay CGT on gross
gains, regardless of any corresponding
losses incurred within the same tax
period or prior years.

This change would disproportionately
affect investors and property owners
operating in highly volatile markets
such the

asset

stock
values
Without the
ability taxpayers
would face and often
inequitable tax burden, particularly in
casces their mnvestment
position is neutral or negative. The

as real estate and

exchange, where

frequently  flucruate.

to offset losses,

an increased

where net

disincentive created by such a regime
could suppress Investment activity, as
become risk-

fﬂXPﬂ\'CIS may more
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averse, knowing that unsuccessful

ventures will not receive any tax relief.

Morcover, the deletion of the loss
offset
fundamental principle of fair taxaton:

provision  undermines  a
taxing net income or net economic
gain. ‘Tax systems that recognize only
gains  while  disregarding  losses
introduce asymmetry and distort the
Such an

approach deviates from established

treatment  of  taxpayers.
norms of equity and efficiency in

taxation, ultumately weakening
investor confidence and potentally

hampering economic growth.

Clause

Allowable
Deduction
Deficits on Personal

8(c ):
on

Income for only

Five Years

Section 15(4) of the Act
provides that the
ascertainment of the rtoral
income of a person results in

where

a deficit for a year of income,
the amount of that deficit
shall  be an  allowable
deducton in ascertaining the
total income of such person
for that the
succeeding vears of income.

vear and

The Bill proposes to introduce
a 5-year cap in the reliance of
the deducrion,

Reject the proposal,
unless a balance 1s
struck
safeguarding the tax
base and supporting
genuine
development.

Specifically, the Bill
should provide for
an extension of the
carry-forward period
where a taxpayer can
substandate, to the
satisfaction of the
that
the failure to uulize

between

business

Commissioner,

the losses within five

This  provision has  tradinonally
provided flexibility for businesses,
allowing them to manage fluctuations
in profitability over time, particularly
in  caputal-intensive  or  cyclical
industries.

However, the proposed amendment
secks to introduce a five-year cap on
the carry-forward period for such
losses. This will mean that raxpayers
will only be able to offset losses
against future profits for up to five
years from the year in which the loss
was incurred. After the lapse of this
period, any unutlized will
expire and will no longer be available

losses

Page 18 of 57
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years  was due  to
legitimate
commercial or
CCONOMIC
circumstances
beyond their
control.

to reduce taxable income in future
vears.

While this proposal is intended to curb
potential abuse of the indefinite loss
carry-forward provision, where some
entities might perpetually report losses
to avoid taxation, it raises significant
concerns, particularly for businesses
with long gestation periods or those
operating in capital-intensive sectors
such as manufacturing, infrastructure,
and energy. These industries often
take several years before they become
profitable, and limiting the carry-
forward loss period may result in them
being unable to fully recover their
inidal losses. Consequently, such
entities may face a higher effective tax
rate, which could discourage long-
term investment and stfle growth.

Morcover, the imposition of a strict
five-year limit may place undue
pressure on emerging businesses to
become  profitable  within 2 short
tumeframe, potendally  leading  to
unsustainable financial pracrices or
underinvestment in strategic growth

Page 19 of 57
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disputes  and

violations.

potential treaty

Clause 11: Filing of
Country-by-Country
Report, Master File
and lLocal File

Section 18D(8) and (9) of
the Income Tax requires that
more than
one constituent entity of the
multinational

where there is
same
enterprise group resident in
Kenya, the multinational
enterprise group may
of  such
entities  as  a
surrogate parent entity.

designate  one

constituent

The surrogate enuty vide
subsecton 9 would not be
required to file a country-by-
country report the
Commissioner with respect
to the report of the financial
vear of the group if;

with

The ultimate parent entity is
obligated to file the report in
its jurisdicti( m of rax
residence

The jurisdiction in which the

ultimate  parent entity  is
resident for purposes has an

international agreement and

The Bill proposes the removal

of the designaton  of a
surrogatc  parent entity  and
rather  provides  that  such

multinatonal enterprise groups
shall designate a constituent
entity that will file a country-by
country report and notify the
Commussioner by the last date
of the reporting financial year of
that group in for prescribed by
the Commissioner.

It further proposes the deletion
of section 9 which provided for
when a surrogate parent entity
would be required to file the
C()Llntr:\' to C()Un[l:\' rc]‘)( aIres

Adopt the proposal

The proposed amendments represent
a significant step toward enhancing
financial transparency and corporate
accountability,  particularly  with
respect to MNE groups operating in
Kenya. The repeal of Section 9 of the
Income Tax Act and the introduction
of provisions requiring the designation
of a constituent entity within an MNE
group to file  Country-by-Country
Reports (CbCR) locally, irrespective of
the jurisdiction in which the ulumate
parent entity is resident.

This reform aligns with  Kenya’s
obligations under the OECD/G20
Inclusive Framework on Base Lrosion
and Profit Shifting (BEPS), to which
Kenya is a signatory. Specifically, it
reflects the implementation of BEPS
Action 13, which mandates that large
MNEs (typically with consolidated
group revenue above EUR 750
million) file detailled CbCRs outlining
the allocation of income, taxes paid,
and other economic indicators across
the jurisdictions in which they operate.
The objective is to give tax authorities
visibility into the

greater global
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a  competent  authority

agreement in force

The Commissioner  has
notified the
constituent entity in Kenya

resident

of a systemic failure if any

operations  of MNEs and to curb
profit-shifung practices that exploit
mismatches

between domestic  tax

systems.

By requiring the local filing of CbCR,
when  the parent entty s
domiciled  outside Kenya,  the
amendment ensures that KRA has
direct access to critical financial data

even

for rax risk assessment for minimum
top up tax and transfer pricing
oversight. This not only strengthens
Kenya's capacity to enforce its
domestic tax laws morce effectively but
also  enhances  cooperaton  and
information exchange in accordance
with internanonal best practices.
Furthermore, these are
anticipated to deter aggressive tax
planning strategies and foster a fairer
tax environment by compelling MNEs
to disclose economic substance and
profit allocation more transparently.

measurcs

Clause 12: Advance
Pricing  Agreement

(APA)

The Bill proposes the following
clause with regards to advance
pricing agreement  which
include:

Adopt the proposal
require  the
National — Treasury
and KRA to provide

a clear

and

mechanism
for transparency and

The proposal to operationalize APAs
marks a notable advancement in
Kenya's transfer pricing regime and
reflects the
alignment  with tax
standards. By providing a mechanism

country’s growing

international
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KEW?PA

From a public interest perspectve, the
measure  promotes  fairness  and
accountability by ensuring that foreign
shipping companies contribute their
fair share to the national tax base,
consistent with the principles of equity
and source-based rtaxaton. Tt also
strengthens the enforcement of tax
obligations in sectors where
compliance  has  historically  been
difficult to monitor.

While 1t may result in a marginal
increase in the cost of shipping
services,  given  that  shipping
companics may attempt to pass on the
tax burden to importers or exporters,
this impact is not expected to be
significant. Moreover, such
compliance costs are justifiable in light
of the broader objective of creating a
transparent and equitable tax system.
To minimize adverse effects, 1t would
be prudent for the government to
engage  stakeholders  and  explore
transitional mechanisms that smooth
implementation and protect  small-
scale traders.

Clause 17 (a) The Bill now proposes that an | Adopt the proposal; | The proposed amendment requires
Requirement by employer shall, before | however, there is a | that, prior to the computation of
Employer to computing the tax deductible in | need  to  consider | PAYE, employers must first apply all
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Compute
deductions,
and exemptions
provided  as
deducubles

reliefs

tax

respect of
emoluments

payment of
shall  grant an
employee all applicable
deductons, and
exemptions provided in the Act

reliefs

and
relaxation of sector-
specific  deductions
that can be given to
that the
employees take
much more net
income home.

more  reliefs

ensure

and
exemptions as provided for under the
Income Tax Act. This procedural shift
is intended to ensure that emplovees
receive the full benefit of available tax
reliefs  upfront,

relevant  deductions,  reliefs,

thereby  modestly
increasing their net (take-home) pay.

While this measure is a step in the right
direction toward
employees’ disposable income, the
actual financial impact may be
marginal and may not significantly
alleviate the broader
pressures faced by most workers.

improving

cost-of-living

To meaningfully improve employee
welfare and purchasing power, more
targeted and substantve reforms are
needed. These may include expanding
the scope and thresholds of existing
reliefs, reducing the rates of sector-
specific deductions  (e.g., affordable
levy  and social health
insurance), or revising tax bands to
reflect current economic realides.
According to the MTRS, it was to be
conducted in this financial year.

housing

Final
Self-

Sectuon  19:
Rerurn  with
Assessment

Section  52B(4) of the
Income Tax Act provides
that every company liable to
tax shall include within irs

self-assessment and return

The Bill proposes that every
company liable to tax under the
Act shall include within the self-

of
and

assessment  and  return

income, an - assessment

Reject the proposal.

This removes the requirement of
including within the self-assessment
and return of income of a company,
the compensating tax required to be
paid. As previously argued in previous
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incorporated person of the
persons, of the persons with

sharcholding  of 10% or
more of the issued share
capital;

a nominece ownership to
disclose the beneficial owner

of the sharcholding;

a rtrust, full idenuty and
address of trustees, settlors
and beneficiaries of the
trust;

a partnership, the identity
and address of all partners or
cessation or sale of business,
all  relevant  information
regarding
details of new ownership

liquidation  or

Clause
Exemption
stamp duty

25(a):
from

Section 131 provides  for

exemptions  from  stamp
duty for any security over
property, movable or

immovable, and all transfers
of such property in favour of
or by the commissioner.

The Bill proposes to repeal

section.

Reject the proposal

The deletion of Section 131 would
eliminate the current exemption from
stamp duty on securities and property
transfers involving the Commissioner,
thereby subjecting such transactions
to standard stamp duty charges. This
change could increase the cost of tax
enforcement actions, such as when
KRA secures or transfers property in
the course of recovering tax debts. For
taxpayers, it may raise compliance
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tollowing proviso immediately
after item (i1): “Provided that
the tax paid under this
paragraph i1s a final tax.

with 1nternational best practices by
treating dividend income as passive
income subject to final withholding.

digital asset tax

Clause 30- Section 2:

paragraph 13 provides thar
the rate of tax in respect of
digital asset tax shall be three
per cent of the transfer or
exchange value of the digital

assct.

New definiton

The bill therefore proposes to
reduce the Digital Assets Tax
rate from 3% to 1.5%

“tax invoice” includes  an
clectronic tax invoice issued in
accordance with section 23A of

the Tax Procedures Act.

Reject the proposal

Adopt the proposal

This  reduction  implies a  more
favourable tax environment  for
individuals and businesses engaged n
digital asset transactons, such as
cryptocurrencies  or  Non-fungible
tokens (NI'Ts). The lower rate may
encourage greater participation in the
digital ecconomy, promote compliance
by reducing the tax burden, and
potendally stumulate innovation and
investment in digital assets. However,
it could also lead to a short-term
reduction in government revenue
from this tax source. In the midst of
fiscal constraints, the government
should be limiting potential sources of
domestic revenue mobilisation such as
withholding tax on digital assets.

The amendment seeks ro align the
definition of a ‘tax invoice’ with Tax
Procedures Act
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VAT liability, and have the option of
applving for excess credits. This will
take us back to where some taxpayers
were in a perpetual refunds position
with no recourse.

the registered person lodges
the claim for the refund of
the excess tax within twenty-
four months from the date

the registered person lodges the
claim for refund of the excess
tax within twelve months from
the date the tax becomes due

Adopt the proposal

This amendment harmonizes the
application period for tax refund with
the Tax Procedures Act.

the tax becomes due and | and payable;
payable.
Such excess arises from | Delete 5 (e) Adopt the proposal | The subsecton makes reference to

input tax under subscction

®):

Provided that a registered
person  who, the
commencement of
subsectuon (8) but before the
commencement  of

since

this
credit
arising from input tax under
subsection (8) may apply for
the refund tax
within twelve months from
1st July 2022;

provision, has a

of excess

The provision is no

longer applicable 1n

light of the
amendment
introduced by the
Tax Law
(Amendment)  Act,
2024.

section 8 that has since been deleted.

The provision allowed manufacturers
to deduct mput tax with respect to
taxable supplies made to an official aid
funded project.

Clause 33: Refund
of tax on bad debts

Where a registered person
has made a supply and has
accounted for and paid rax
on that supply bur has not

in paragraph (a), by deletung the
words  “three  years” and

Adopt the proposal
as a
umeframe for VAT
refunds on bad debts

shorter

The Bill proposes to reduce the
umeline  within  which  taxpayers
should apply for refund of VAT paid
if the raxpayer not

has received
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oil or mining prospecting or
exploration

Specialized equipment for
the development and
generation of solar and wind
energy

Discs, tapes, solid-state non-
volatle  storage  devices,
“smartcards” and  other
media for the recording of
sound

Weighing,
(excluding balances of a
sensitvity of 5 cg or better),
of tariff number 8423.10.00
purchased or imported by
registered hospitals

machinery

Inputs and raw materials
used 1in the manufacture of
passenger motor vehicles

Locally Manufacrured
passenger motor vehicles

Clause 36:
Exemption
Packaging materials

for tea and coffee

of

New provision

The bill proposes exemption of
packaging materials for tea and
coffee upon recommendation
by the Cabinet Secretary for
matters relating to agriculture.

While
Kenya needs a
framework to guide
introduction

welcome,

of tax

incentives.

The provision is aimed at reducing the

improve its compettveness within
the international market and cheaper
locally.
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Clause 37: | The below items were | The bill proposes that the items We recognize the need to reduce rax
Reclassification previously zero-rated: be exempred. expenditures and therefore, we agree

from zero-rated to
exempt

Inputs or raw materials
supplied to pharmacecutical
manufacturers

Transportaton  of  sugar
cane

The  supply  of locally

assembled and
manufactured mobile
phones

The supply of electric
bicycles.

The supply of mororcycles
of tariff heading 8711.60.00.

The supply of solar and
lithium 10n batteries.

The supply of electric buses
of tariff heading 87.02.

Inputs or raw materials
locally purchased or
imported for the
manufacture of animal feeds

these items should be vatable at 16
percent especially because businesses
do not transfer the benefit of these
exemptions to final consumers.

In additon, a stable tax environment
of more critical in protecting Kenya's
aviation  scector  than  giving  rax
mncentves
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Bioethanol vapour (BEV)
stoves classified under HS
Code 7321.12.00

Eixcise Duty Act

Clause
Amendment
Section
(Definiton  of
digital lender)

The existing definiton of
"digital  lender"
persons providing credit via
digital platforms but lacks
explicit

regulated
msttutions,

includes

exclusions for
financial
leading  to

ambiguity.

No definiton of "digital
marketplace" exists, limiting
the Act’s ability to tax e-
commerce platforms
explicitly.

Goods classification is based
on tariff codes, but there is
no explicit reference to EAC
protocols, causing potential

The definitons have been
updated together with a new

subsection.

"Digital lender": Redefined to
mean a person extending credit
via electronic means, excluding
banks (Banking Act), Sacco
societies (Co-operative
Societies Act), or microfinance
insttutions (Microfinance Act).

"Digital marketplace”: New
definition as an online platform
enabling users to sell goods or
services.

New Subsectuon (3): Goods
classification to use tariff codes
from Annex 1 of the East

Adopt the proposal

The the
“digital lender” to exclude licensed
banks, SACCOs,
mnsttutons,

Bill revises definition of

and microfinance
the

electronic

clarifying tax

obligations  for credit

providers.

The definiton of a digital marketplace
aligns with the definition provided or
in the VAT Act and reinforces the
Government’s broader strategy to tax
the digital and platform economy
consistently tax  statutes.
Harmonizaton with the EAC tanff
classificanon establishes a legal link
berween Kenya’s excise duty strucrure
and the LEAC Common External
Taritt (CET) framework. This ensures
that the same product classiticaton
criteria used for customs and import
duties also apply to excise taxes,

aCross
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misalignment with regional | African  Community  (EAC) thereby  enhancing  consistency and
standards. Customs Union Protocol, with transparency in tax administration.
interpretation per the Annex’s
rules.
Clause 39: | Section 5(1) of the Act | The Finance Bill, 2025 | Adopt the proposal. | The proposition expands the scope of
Expansion of scope | stipulates  that  excisable | proposes an amendment by raxable services that are offered by
of services offered | services provided in Kenya | delering rhe words “digiral non- residents to include all electronic

by a non- resident.

by a non-resident through a
digital plarform are subject
1o tax.

plarform” and replacing it with
"over the internet, an electronic
nerwork, or through a digiral
markerplace.”

transactons, not limited to specific
platforms.

However, the terms electronic nehworks
and  business over the interne! are not
defined in the Bill, leaving their scope
dangerously  vague.  This  raises
constitutional issues under Article 210,
which requires rax laws to be clear,
certain, and predictable. The absence
of definitions could lead to overreach,
even incidental or minimal
online activity is deemed taxable. Tt
also exposes the provision to legal
challenges and makes it difficult for
businesses,

where

especially  non-resident
ones, to assess whether and how the

tax applies to them.
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This provision created a
strict lability regime with no
room for cquitable relief,
of honest

even In o cases

mistakes.

liability for penalties or interest
related to the failure.

verification  process
before granting relief

to ensure the
recipient’s tax
compliance 1s
confirmed.

Clause 46 - Stamp
Duty Relief on Tax
Sccurity

allows  the
to register a

Section 40
Commissioner
sccurity  over a taxpayer’s
property for unpaid taxes
restrict  its  disposal.

the rtax remains
unpaid for two months, the
Commissioner may auction
or dispose of the property.
A proviso under subsection
(5) allowed the
Commissioner to  lift  the
notification upon settlement
of the liability through an
agreed payment plan—Dbut
did not address stamp dury
obligations.

and
Once

The amendment introduces two
key changes:

It expands subsection (2) to
exempt  stamp  duty
registering the Commissioner’s
notification.

on

the
subsection (5) with two parts:
(a) confirms that the agreed
plan must be completed before
the notification is lifted, and (b)
the the
restrained property from stamp
duty.

It replaces proviso in

exempts transfer of

Adopt the proposal.

The proposed provision seeks to
exempt the Commissioner’s
notification from stamp duty at the
point of its registration and also grants
stamp duty exemption on the transfer
of the property where it is disposed of
by the Commissioner following their
failure to pay the tax liabiliry.

Clause 47 - inclusion
non-resident

The original Secuon 42 of

the Tax Procedures Act

The amended Section 42 retains
all enforcement powers granted

Adopt the proposal.

The amendment to Section 42 has
significant implications: positively, it

Page 48 of 57
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IPF
It required the | Extend the Commissioner's tumelines increase taxpayer
Commissioner to  process | decision period from 90 to 120 uncertainty, weaken business
such applications within 90 | days for non-audited cases. planning, and undermine the principle
davs, or 120 days if an audit of tmely redress.
was conducted, after which | Extend the audit resolution
the application would be period from 120 to 180 days
deemed approved. | before an application 1s deemed
It promoted taxpayer rights approved.
by setung statutory
deadlines o prevent
indefinite delay and ensured
refunds were not subject to
bureaucratic abuse.
Clause 51 - | Under the current | Clause 51 proposal adds a new | Adopt the proposal. | The amendment provides clarity on
Clarifying Timelines | framework: subsection (7B): how to compute the 60-day window in
for Objection cases where late objections are allowed

Decision after lLate
Objecuon Approval

A raxpaver has 30 days to
lodge a notice of objectuon
after a tax decision.

A late objecton may be

permitted by the
Commissioner under
subsection (7) for good
cause (eip, sickness,
absence).

The Commissioner must

notify the taxpayer of that
within 14
under subsection (7A).

decision days

“Where the Commissioner has
allowed the applicaton for late
objection and the objectuon has
been validly lodged, the period
within which the Commissioner
may make an objectuon decision
shall be computed on the day
the objecton 1s lodged.”

has been unclear, potentally causing
administrative confusion or

unfairness.

Page 51 of 57
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Clause 53- Deletion | Currently, the | Clause 53 proposes that Section | Adopt the | The proposed amendment is a fechnical
of Section | Commissioner may refuse a | 66(1)(a)(iii) be deleted. amendment. clean-up intended to align section 66
66(1)(a)(m). private ruling if the matter with the current legislative framework
has alrcady been addressed It does not alter | by removing a reference to a repealed

in a ruling published under
section 69.

substantive taxpayer
rights or obligations.

provision. Since secton 069 was
repealed by the Finance Act, 2020,
retaining a ground for refusal based on
rulings under it is outdated and legally
redundant. The amendment ensures
legal clarity and eliminates obsolete
language from the statute.

Clause 54 — Deletion
of Section 77(2) of
the Tax Procedures
Act

Section 77(2) provides that

when computing, the
umelines  for lodging rtax
disputes—whether

objections to the

Commissioner or appeals to
the Tax Appeals Tribunal,

High Court, or Court of

Appeal—Saturdays,
Sundays, and public holidays
are excluded.

Clause 54 proposes that Section
77(2) be deleted, shortly after its
amendment to exclude
Saturdays, Sundays and public
holidays.

Reject the proposed
deleton.

Secuon 77(2) plays a

critical role n
ensuring that ume
computation tor
dispute resoluton is
fair and consistent
with  construtonal
and  administrative
law standards.
Instead, the

provision should be
retained.

This proposed deletion reduces the
number of days available to a taxpayer,
especially in instances  where  the
response or appeal periods are already
tight (c.g., 30 days under sections 51

and 52).

Clause 55 -
Expanding
Administrauve
Penalaes

Sccuon 83(1) only mmposes
penalties on a person who
submits a tax return affer the
due date.

Clause 55 secks to insert the
“fails to
return or’” immediately after the

words submit a tax

words “person who™.

Adopt the
amendment with
modifications. A

clarifving  provision
should be added to
specify:

This amendment expands the scope of
Section 83(1) to also penalize a person
who completely fails to submit a rax
return, not just those who file late.
While non-submission is already an
offence under Section 94 of the Act
this amendment brings that infraction
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maintenance, subject  to
recommendation by the
competent  civil  aviation
authority.

Clause
Export
Investment

promotion Levy

59(a) () (0):

and

Previously under the Third
schedule the
products attracted an export

following

and investment promotion
levy rate of 17.5% of the
custom value:

Part A Semi-finished
products of iron or non-
steel
weight, <0.25% of carbon;
of rectangular  (including
square) cross-section, the
width measuring less than
twice the thickness

alloy containing, by

Part B: Bars and rods of iron

or non-alloy steel, hot-
rolled, 1n irregularly wound
colls of crcular cross-
section measuring less than
14mm in diameter of cross
section measuring less than

8 mm (both at 17.5 %)

Part C: Bars and rods of iron
or non-alloy steel, hot-rolled

This bill sceks to reduce this
rate from 17.5% to 10%.

While
the  Export
Invesument

promotion Levy rate

and

is  welcome;  the
government should
also  monitor local

availability of these
products and adjust
the rate upwards
once the local
market 1is

the

able to
meet local

demand.

lowering  of

Being intermediary products, lowering
the Export and Investment
Promouton Levy will lower the cost of
producton of final products.

Page 56 of 57
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[ BRITISH CHAMBER
OF COMMERCE

BCCK MEMORANDUM ON FINANCE BILL 2025 (NATIONAL ASSEMBELY BILL NO.19 OF 2025

No. | Clause Current Proposed Reasons/Justification for Expected Outcome of
Amendment Proposed Amendment the Change (s)
1 Clause 8 (b) (i) | Provision allows Delete this proposal | - Disallowing capital losses to |-  Sustained
capital losses on OR be offset against capital gains investment in
Delete Section | disposal of property | Amend the proposal will discourage risk-taking property required to
15(3) (f) of the | to be offset against to allow for by investors as they will be drive economic
Income Tax capital gains from offsetting with an unable to recoup their losses. growth and
Act disposal of another additional provision This will result in a lower development
property in the same | enabling the level of property investment
year of income or to | Commissioner to within the country thus
carry forward the loss | assess and determine slowing the rate of
to subsequent years if the amount of development.
of income. The Bill | capital losses on - If the Government has
is seeking to repeal | disposal of property concerns surrounding the
this provision deducted against losses being claimed, a
capital gains from provision for the
disposal of another Commissioner to assess and
property are just and determine the claims could
reasonable thus alleviate this concern.
allowable.
2 Clause 8 (¢) Provision allows for | Delete this proposal | - Businesses undertaking - Encourage large-
the carry-forward of | OR substantial capital scale investments
Amend losses as a deductible | Amend the proposal expenditure may be with a payback

Section 15(4)
of the Income

for an indefinite time.

to allow businesses
to apply for an

negatively affected,
especially in situations where

period of over 5
years.
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OF COMMERCE

No. | Clause Current Proposed Reasons/Justification for Expected Outcome of
Amendment Proposed Amendment the Change (s)
Tax Act by The Bill proposes to | extension of time in the business does not
including a 5- | introduce a 5-year utilization of tax generate profitability as
year cap limit on losses beyond 5 quickly and require a longer
deductibility of tax | years. period to utilize the tax
losses. losses incurred.
- There is a need to provide
room for such businesses to
apply for an extension of
time to utilize the tax losses.
3 Clause 27(a) The Income Tax Act | Delete this proposal | - The removal of this incentive | - Encourage
provides an incentive will discourage significant investment in
Delete for 100% on capital investments in areas counties outside
subparagraph | cumulative outside Nairobi and Nairobi and
(1A) in the investments done Mombasa counties in Mombasa thus
Second with respect to anticipation of recovering the promoting
Schedule of hotel buildings, cost in the ﬁ_rSt year from a development in
the Income buildings used for 5 p erspectl.ve. other regions.
- Further, it will slow :
Tax Act manufacture and - Sustained

machinery used for
manufacture outside
Nairobi and
Mombasa (where
cumulative
investment value in
three preceding years
exceeds 3 billion and
investment value

investments in SEZs which
are currently being promoted
by the Government.

- These frequent changes
should be avoided to provide
a stable tax policy regime for
investors and decision-
making.

investment in SEZs
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No. | Clause Current Proposed Reasons/Justification for Expected Outcome of
Amendment Proposed Amendment the Change (s)
exceeds two hundred
and fifty million
shillings in that year
of income) or within
the special economic
zone. The Bill seeks
to delete this
provision.
4 Clause 52 Currently, the Tax Delete this proposal |- The proposal poses data - With aclear
Procedures Act - protection and security risks framework on how
Delete provides for limits in on business information that KRA will secure the
subsection the data required to A clear framework may contain personal data of data that is collected,
(1B) of Section | be integrated and ensuring compliance clients. With no clarity on the taxpayer trust will
59A of the Tax | shared with the with the Data TRCABYERS which will be put not be eroded.
Procedures Commissioner, Protection Act needs in place l.)y KRA to ensure
Act including data related | to be put in place by confonplty e
to trade secrets and KRA before EEECHOIE, Sy s

private or personal
data held on behalf of
customers. The Bill
seeks to remove this
limitation.

requiring trade
secrets and personal
data information to
be integrated into the
electronic tax
management system.

could be eroded.

- There is need for KRA to

provide a clear framework
and mechanism indicating
how they will comply with
the provisions of the Data
Protection Act should they
integrate data on trade
secrets and private date
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No. | Clause Current Proposed Reasons/Justification for Expected Outcome of
Amendment Proposed Amendment the Change (s)
5 Clause 36 (j) VAT exemption is Delete this proposal | - Kenya seeks to generate - Increased uptake of
provided for in the Finance Bill 100% of its electricity from renewable energy.
Delete Specialized clean energy source by 2030. | - Support sustainable

paragraph 113
in Section A of

equipment for the
development and

- The proposal is likely to
jeopardize this goal as it will
increase the cost of accessing

development goals
related to green

Part 1 of the generation of solar . energy and
First Schedule | and wind energy §olar energy and negatively environmental
to the VAT Act | upon ARIPRRE UGS At e o conservation
: - . solar energy.
with transition | recommendation by . : -
. . - For Kenya to achieve this
period for an the CS responsible goal, there is need to ensure
exemption that | for matters relating to that the cost of generating
had been energy. The Bill solar and wind energy makes
approved proposes to remove it affordable for use by
before the this exemption. households and industry.
deletion came - Therefore, to ensure
into effect to renewable energy is
continue to affordable, this proposal
apply until the should be removed.
30th June
2026.

6 New Proposal | The supply of cut Exempt cut flowers | - Exempting the supply of - Increased
flowers and flower and flower buds of flowers from VAT will competitiveness of
buds of a kind tariff heading 06.03 reduce the cost of purchasing Kenyan flowers
suitable for bouquets | from VAT by flowers for exporters. hence more exports

or for ornamental
purposes, fresh,

amending Section A
of Part I of the First

- This will make Kenyan
flowers more competitive in
the market thus leading to

- Reduced burden on
VAT input claims
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No. | Clause Current Proposed Reasons/Justification for Expected Outcome of
Amendment Proposed Amendment the Change (s)
dried, dyed, bleached, | Schedule of the VAT increased exports of Kenyan hence ease of cash
impregnated or Act to include “Cut flowers and higher flow
otherwise prepared of | flowers or flower investment in the sector.
tariff heading 06.03 | buds of a kind - Inaddition, this will alleviate
are currently suitable for bouquets challenges being experienced
vatable at 16% or for ornamental with the VAT claims in the
Cifigsou G (l;(;ru:;?&lpting flowers from
idog Ya VAT, the supply of flowers
will not have a VAT charge
therefore exporters will have
no claims on input VAT.
- Asaresult, cashflow will be
freed up for both government
and exporters to support
investment and operations.
7 New Proposal | Iron ores and Remove export levy | - The removal of the export - Higher exports from

concentrates,
including roasted iron
pyrites of Tariff No
2601 attract an
export levy of USD
175 per tonne

on iron ores and
concentrates of
tariff no 2601 by
amending Part 1 of
the First Schedule of
the Miscellaneous
Fees and Levies Act,
by deleting the
description “Iron
ores and

levy will encourage more
exports of this product, and it
is expected to generate an
additional USD 120million
(KShs. 15 billion) in forex
income for the country

- Further, it is expected that an
additional 5,000 jobs are to
be created due to increased
demand for iron ore.

Kenya of iron ore

- Additional forex
earnings

- Job creation

- Tax revenue
collection
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No. | Clause Current Proposed Reasons/Justification for Expected Outcome of
Amendment Proposed Amendment the Change (s)
concentrates - Finally, an increase in govt

including roasted
iron pyrites” and the
corresponding tariff
number and export
levy rate.

revenue from collection of
other fees and levies related
to the trade of this product
including royalties and direct
and indirect taxes is
expected.
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Office of the Clerk, ! L Date 26/05/2025

National Assembly,
. : Ref AM/260525-1
1! Floor, Parliament Buildings, ! e 5

P. 0. Box 41842 - 00200,

Dot TNITI”
Nairobi - Kenya. ey w2y

AROBL - RENYA

Attn: Samuel Njoroge, CBS hyrmeeee -

Dear Sirs,

Subject: COMMENTS AND PROPOSALS ON THE FINANCE BILL, 2025 IN RESPONSE TO THE INVITATION TO SUBMIT MEMORANDA
The International Air Transport Association (IATA) present their compliments to the National Assembly of the Republic of Kenya.

IATA’s mission is to represent, lead, and serve the airline industry. For over 70 years, we have developed global commercial standards upon which the air transport industry is built.
Our aim is to assist airlines by simplifying processes and increasing passenger convenience while reducing costs and improving efficiency. IATA advocates and represents the
interests of over 300 airlines in over 120 countries, carrying 83% of the world's air traffic.

Representing the airline industry
We improve understanding of the air transport industry among decision makers and increase awareness of the benefits that aviation brings to national and glabal

economies. Advocating for the interests of airlines across the globe, we challenge unreasonable rules and charges, hold regulators and governments to account,
and strive for sensible regulation.

Leading the airline industry

For over 70 years, we have developed global commercial standards upon which the air transport industry is built. Our aim is to assist airlines by simplifying processes and
increasing passenger convenience while reducing costs and improving efficiency

Serving the airline industry

We help airlines to operate safely, securely, efficiently, and economically under clearly defined rules. Professional support is provided to all industry stakeholders with
a wide range of products and expert services.

Internanonal A Transpuit Association
Ihe Cube, 2™ Floor. Riverside Drive

Naii obi, Kenya ataoig
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Where aircraft become subject to VAT at 16% are purchased for
international travel, this VAT will further increase the VAT refunds
due to airlines as international air travel is zero rated for VAT. This
would be an adverse outcome for the KRA and National Treasury.

Growth of Drones and Aviation Innovation

The aviation industry is promoting the growth of Drones, an
innovative last mile flight service with multiple value chain impact.

Importance of Access to Air Safety Equipment

Air safety is key to safeguarding passengers trust and confidence
in travel. Access to safety equipment will ensure that Aircraft
safety is affordable and sustainable, and safeguard on passenger
safety and security.

Negative Impact of VAT on Drone Technology Development

Drones’ technology is an innovative development at infancy -
introduction of direct VAT will stifle its growth and advancement
and deny National Treasury the opportunity to grow and develop
rural and marginalized towns in Kenya.

International Air Transport Association,
The Cube, 2" Floor, Riverside Drive,
Nairobi. Kenya

iataorg
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Section 36(d) of the Finance Bill
2025

Amendment of the First Schedule to
the Value Added Tax Act, 2013 -
in Section A of Part |

by deleting paragraph 58

Direction finding compasses, instruments and
appliances for aircrafts are currently VAT exempt with
the proposal to charge VAT at 16% under the Value
Added Tax Act, 2013.

Retain the current provision of
the Value Added Tax Act
2013 by not approving the
deletion.

Direction-finding compasses and instruments are an integral part
in the aviation industry and charging VAT on their acquisition
would deal a big blow to the industry — making it unnecessarily
expensive, for both domestic and international travel.

From a tax revenue collection perspective, the introduction of VAT
on these items is doubtful.

Ensuring Air Safety Through Quality Maintenance and Spare
Parts

A safe and secure air space is promoted by the quality of the
aircraft and the maintenance and repairs integrity. A safe air space
will attract more investors and provide KRA opportunities for
indirect tax through consumption of goods and other services. It
is not uncommon for airlines to have to replace certain items due
to them reaching their useful lives or due to unforeseen
malfunctioning. Where such items are required to ensure the safe
operation of aircraft in the provision of air transport services, this
may necessitate airlines to either import spare parts into Kenya or
to source such spare parts and equipment from third-party
suppliers in Kenya who may not have availability.

Amendment of the Second
Schedule to the Value Added Tax
Act, 2013 -

inPart A
paragraph 5
by Adding the words "and cargo”

immediately after the words
“transportation of passengers”

Transportation of passengers by air carriers on

international flight.

Add the words “and cargo”
The new paragraph-
Transportation of passengers

and cargo by air carriers on
international flight

To expand the scope of VAT exemption to include not only the
transportation of passengers but also the transportation of
cargo by air carriers on international flights. This change aligns
with international best practices and supports trade facilitation by
reducing the cost of exporting and importing goods via air
transport.

international Air Transport Association,
The Cube, 2" Floar, Riverside Drive,
Nairobi, Kenya

iata.org
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Amendment of the Second
Schedule to the Value Added Tax
Act, 2013 -

inPart A

Paragraph 6

by deleting the word “ taxable
services” and substituting it with

the words “ taxable goods and
services”

The supply of taxable services to international sea or air
carriers on international voyage or flight.

Delete the word taxes
services and substitute with
taxable goods and services

The new paragraph-

The supply of taxable goods
and services to international
sea oOf air carriers on
international voyage or flight

To clarify and broaden the scope of the VAT exemption by
including both taxable goods and services supplied to
international sea or air carriers.

This ensures consistency and supports the operational needs of
carriers engaged in international transport, thereby enhancing the
competitiveness of the logistics and transport sector.

Section 58 (a) of the Finance Bill,
2025

Amendment of the Second
Schedule to the Miscellaneous and
Levies Act, Cap 496C-

(b) in Part A— Goods exempt from
import declaration fee when
imported or purchased before
clearance through customs

i) By deleting paragraph
(xv)

it) By deleting paragraph
(xva) substituting
therefore the following
new paragraph-

(xva) all parts of Chapter
88 and goods of tariff
heading 8802.30.00 and
8802.30.00

(xv)
This provision makes the goods and parts thereof of
Chapter 88 exempt from import declaration fee of 2.5%

(xva)

This provision provides any other aircraft spare parts
including aircraft engines imported by aircraft operators
or persons engaged in the business of aircraft
maintenance upon recommendation by the competent
authority responsible for civil aviation exempt.

The proposed amendment will only grant IDF exemptions
to parts under Chapter 88 and items classified under HS
Code 8802.30.00 and 8802.40.00.

Retain the exemptjon for all
aircraft, aircraft parts under
Chapter 88.

International Air Transport Association,
The Cube, 2" Floor, Riverside Drive,
Nairobi, Kenya

lata.org
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Section 58 (b) of the Finance Bill,
2025

Amendment of the Second
Schedule to the Miscellaneous and
Levies Act, Cap 496C-

in Part B— Goods exempt from the
railway development levy when
imported or purchased before
clearance through customs

(i) By deleting
paragraph (xiii)

(i) By deleting
paragraph (xvi)
substituting
therefore the
following new
paragraph-

(xvi) all parts of
Chapter 88 and
goods of tariff
heading 8802.30.00
and 8802.30.00

(xiii)

This provision makes

the goods and parts thereof of Chapter 88
exempl from import declaration fee of 2.5 %

(xvi)

This provision provides any other aircraft spare parts
including aircraft engines imported by aircraft operators
or persons engaged in the business of aircraft
maintenance upon recommendation by the competent
authority responsible for civil aviation exempt.

The proposed amendment will only grant IDF exemptions
to parts under Chapter 88 and items classified under HS
Code 8802.30.00 and 8802.40.00.

Retain the current provision of
the Miscellaneous Fees and
Levies Act.

a) Increased Operational Costs

Previously, a wide range of aircraft and their parts benefited from
exemptions under IDF (2.5%) and RDL (2%). The proposed
limitation excludes helicopters, drones, training aircraft, and
spare parts not falling under 8802.30.00 or 8802.40.00.

This change will increase the cost of importing aircraft and parts,
directly impacting operating margins for airlines and
maintenance firms.

b) Threat to Safety and Maintenance Standards

Higher costs on spare parts may discourage timely maintenance
or lead to use of substandard parts, compromising aircraft safety.

c) Disproportionate Impact on Smaller Operators

Charter services, flight schools, and humanitarian aviation
services which often rely on helicopters and smaller aircraft will
face higher costs without any fiscal relief.

d) Loss of Regional Competitiveness

Neighbouring countries such as Uganda, Rwanda, and Tanzania
continue to offer full or partial exemptions on aircraft and parts.
Kenya risks losing its regional hub status for Maintenance,
Repair, and Overhaul (MRO) services.

International Air Transport Association,
The Cube, 2™ Fioor, Riverside Drive.
Nairobi, Kenya

1ata.org
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Final remarks: Contradictions with Accepted International Principles

The setting of indirect taxes and customs duties on the field of international air transport falls under the scope of International Civil Aviation Organization
(ICAOY)'s policies on taxation (Document 8632) which seeks to prevent the imposition of taxes on the sale or use of international air transport and states

that "each Contracting State shall reduce to the fullest practicable extent and make plans to eliminate ... all forms of taxation on the sale or use of international transport
by air, including taxes on gross receipts of operators and taxes levied directly on passengers or shippers”.

In this respect, Kenya as a signatory nation to the Convention on International Civil Aviation (Chicago Convention) and a Contracting State of ICAO, is obliged to adhere to
the abovementioned principles and policies, including Article 24 of the Chicago Convention which states that:

“Aircraft on a flight to, from, or across the territory of another contracting State shall be admitted temporarily free of duty. subject to the customs regulations of the
State. Fuel, lubricating oils, spare parts, regular equipment and aircraft stores on board an aircraft of a contracting State, on arrival in the territory of another contracting
State and retained on board on leaving the territory of that State shall be exempt from customs duty, inspection fees or similar national or local duties and charges.
This exemption shall not apply to any quantities or articles unloaded, exceptin accordance with the customs regulations of the State, which may require that they shall
be kept under customs supervision.”

Similarly, “Spare parts and equipment imported into the territory of a contracting State for incorporation in or use on an aircraft of another contracting State engaged in
international air navigation shall be admitted free of customs duty”.

As a result, the Chicago Convention and ICAC's Policies on Taxation state for the provision a reciprocal exemption from customs duties, excise taxes, inspection fees and other
similar duties and charges on: aircraft, fuel, lubricating oils, consumable technical supplies, spare parts (e.g., engines, aircraft equipment), and aircraft stores used in connection
with the specified services. This exemption should apply to items and goods that are:

a) introduced into the counterparty territory; or
b) retained onboard the aircraft on arrival into or departure from the counterparty territory; or
¢) takenonboard the aircraftin the counterparty territory.

International Air Transport Association,
The Cube, 2" Floor, Riverside Drive
Nairobi, Kenya 1ata.org
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States should retain this reciprocal grant relief from VAT or similar indirect taxes on goods and services supplied to the airline used for the purposes of its operation of
international air services. Without adherence to the various ICAQ principles outlined above, international aviation would become financially overburdenedby excessive
and unjust taxation, whichin turn would significantly limit the economic and social benefits generated by air transport. Thisis the direction regarding taxation on aviation
in other regions within Africa as per the recently concluded ECOWAS Consultative Meeting of Experts and Ministers in charge of air transport held, 5-8 November
2024, in Lome, Togo.

Passenger Demand & Economic Considerations: -
Air transportis an enabling sector and is highly sensitive to changes in price. Imposing a tax on air passengers will undoubtedly have a negative impact on passenger

demand, which in turn will have negative consequences for the economy of Kenya and significantly limit the economic and social benefits generated by air transport.
As such, the significant contribution of the aviation, travel and tourism sector to the economy of Kenya should be supported and nurtured, not hindered by excessive
government taxation that is contrary to accepted international standards and where increases in the tax burden on airlines and passengers are appliedinanarbitrary

manner.

The air transport market in Kenya is forecast under the “current trends” scenario to grow by 249% in the next 20 years. This would resultin an additional 11.8 million
passenger journeys by 2037. If met, this increased demand would support approximately US$11.3 billion of GDP and almost 859,000jobs.

Yours Sincerely,

Agnes Mucuha,

Country Manager East Africa,
mucuhaa@iata.org

International Air Transport Association
The Cube, 2™ Floor, Riverside Drive.

Nairobi. Kenya iata.org
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KENYA ASSOCIATION OF
TOUR OPERATORS

The driving force behind Kenya‘s Tourism

DATE : 30th May, 2025.

REF- KATO /EXEC/IV (3)

The Clerk of the National Assembly,
P. 0. Box 41842 - 00100

Nairobi, Kenya

Main Parliament Buildings
cna@parliament.go.ke

Dear Sir,

RE: SUBMISSION BY THE KENYA ASSOCIATION OF TOUR OPERATORS (KATO) ON THE
FINANCE BILL 2025

The Kenya Association of Tour Operators (KATO), formed in 1978, is a non-
political Tourism Trade Association catering for the interests of over 300 of the
most experienced tour operators in Kenya. KATO's key focus is to ensure that
Kenyan Tour Operators maintain the highest possible standard of service to
clients so as to enhance the reputation of Kenya as a preferred tourism
destination. KATO also engages positively with Government over issues that
are of concern to members and in so doing strives to seek a win-win outcome.

The Association fully appreciates the Government's obligation to collect tax
revenues. We however note, with a measure of concern, that some provisions
of the proposed Finance Bill 2025 will have an adverse impact on tour
operations.

We have outlined the key area of concern in the attached Matrix and urge Parliament
to retain the VAT exemption on specially designed locally assembled motor vehicles
for transportation of tourists.

Yours Sincerely,

(@) KATO Place, 06 Longonot Road, Upper Hill | P.O. Box 48461-00100 — Nairobi
@Tel: +254 020 2713386 / 2726517 | Cell: +254 722 434845 / 713 762076
™ info@katokenva.oreg | www.katokenva.org



FINANCE BILL 2025
SUBMISSION BY THE KENYA ASSOCIATION OF TOUR OPERATORS (KATO)

No. | Cause Description of the Clause Proposal Justification
1 First Schedule | VAT Exemption on specially | Whilst removing the VAT
to Cap. 476, | designed locally assembled | exemption on the | Negative Impacts on the Tourism Industry:
FIRST SCHEDULE | motor vehicles for | specialized locally
[s.2(1)] EXEMPT | transportation of tourists, | assembled tourist vehicles | 1. Increased Cost of Vehicles:
SUPPLIES PART | | purchased before clearance | may in the short-run
- GOQODS through Customs by tour | generate some additional | The VAT exemption was initially introduced as
operators upon | VAT revenue, it will in the | an incentive to tour operators to invest in
SECTION A recommendation by the | long run have defrimental | modern fleets and offer a competitive
competent authority | consequences for the | product. Revoking this incentive will lead to a
responsible for tourism | Kenyan economy. substantial price increase in the price of these
promotion. specialized vehicles, placing them above the

We urge Parliament to
retain the VAT exemption
on specialy designed
locally assembled motor
vehicles for transportation
of tourists.

reach of many operators.
2. Higher upfront investment by Tour Operators

The higher costs required upfront will hinder
tour operator's ability to purchase new vehicles
and to upgrade aging fleets in time. The
knock-on effect of this will be:

a) Reduced quality of services offered to
tourists due to aging vehicles.

b) Decreased competitiveness compared to
regional tourism destinations with lower
operational costs.

c) Discouragement of new entrants into the
tourism sector, hindering its growth
potential.




Impact on Tax Revenve:

e Boostto Local Auto Industry:

The VAT proposed to be deleted has
significantly impacted on the local auto
industry by promoting local vehicle assembly
and boosting sales. Removing this exemption
will discourage local manufacturers from
investing in the production of specialized tourist
vehicles due to decrease demand at the
higher prices.

* Increased reliance on imported vehicles
Tourism has a very high price elasticity of
demand and due to the cheaper pricing, a
number of operators will opt for imported units.
This will in turn result in increased foreign
exchange outflow,

+ Job Creation Potential:
A thriving market for locally assembled tourist
vehicles creates significant job opportunities
throughout the supply chain:
. Increased demand for skiled labour in
vehicle assembly plants.
Job creation in supporting industries like
parts manufacturing and maintenance
services.
Positive spillover effect on other sectors like
metal fabrication and upholstery.
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KENYA ASSOCIATION OF
TOUR OPERATORS

The driving force behind Kenya's Tourism

DATE : 30 May, 2025.

REF- : KATO /EXEC/IV (3)

The Clerk of the National Assembly,
P. 0. Box 41842 - 00100

Nairobi, Kenya

Main Parliament Buildings
cna@parliament.go.ke

Dear Sir,

RE: SUBMISSION BY THE KENYA ASSOCIATION OF TOUR OPERATORS (KATO) ON THE
FINANCE BILL 2025

The Kenya Association of Tour Operators (KATO), formed in 1978, is a non-
political Tourism Trade Association catering for the interests of over 300 of the
most experienced tour operators in Kenya. KATO's key focus is fo ensure that
Kenyan Tour Operators maintain the highest possible standard of service to
clients so as to enhance the reputation of Kenya as a preferred tourism
destination. KATO also engages positively with Government over issues that
are of concern to members and in so doing strives to seek a win-win outcome.

The Association fully appreciates the Government's obligation to collect tax
revenues. We however note, with a measure of concern, that some provisions
of the proposed Finance Bill 2025 will have an adverse impact on tour

operations.

We have outlined the key area of concern in the attached Matrix and urge Parliament
to retain the VAT exemption on specially designed locally assembled motor vehicles
for transportation of tourists.

Yours Sincerely,

(¢) KATO Place, 06 Longonot Road, Upper Hill | P.O. Box 48461-00100 — Nairobi
@Tel: +254 020 2713386 / 2726517 | Cell: +254 722 434845 / 713 762076
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FINANCE BILL 2025
SUBMISSION BY THE KENYA ASSOCIATION OF TOUR OPERATORS (KATO)

No. | Cause Description of the Clause Proposal Justification
1 First Schedule | VAT Exemption on specially | Whilst removing the VAT
to Cap. 476, | designed locally assembled | exemption on the | Negative Impacts on the Tourism Industry:
FIRST SCHEDULE | motor vehicles for | specialized locally
[s.2(1)] EXEMPT | transportation of tourists, | assembled tourist vehicles | 1. Increased Cost of Vehicles:
SUPPLIES PART | | purchased before clearance | may in the short-run

- GOODS

SECTION A

through Customs by tour
operators upon
recommendation by the
competent authority
responsible for tourism
promotion.

generate some additional
VAT revenue, it will in the
long run have detrimental
consequences for the
Kenyan economy.

We urge Parliament to
retain the VAT exemption
on specially designed
locally assembled motor
vehicles for transportation
of tourists.

The VAT exemption was initially introduced as
an incentive to tour operators to invest in
modern fleets and offer a competitive
product. Revoking this incentive will lead to a
substantial price increase in the price of these
specialized vehicles, placing them above the
reach of many operators.

2. Higher upfront investment by Tour Operators

The higher costs required upfront will hinder
tour operator’s ability to purchase new vehicles
and to upgrade aging fleets in time. The
knock-on effect of this will be:

a) Reduced quality of services offered to
tourists due to aging vehicles.

b) Decreased competitiveness compared to
regional tourism destinations with lower
operational costs.

c) Discouragement of new entrants into the
tourism sector, hindering its growth
potential.




Impact on Tax Revenue:

« Boostto Local Auto Industry:

The VAT proposed to be deleted has
significantly impacted on the local auto
industry by promoting local vehicle assembly
and boosting sales. Removing this exemption
will discourage local manufacturers from
investing in the production of specialized tourist
vehicles due to decrease demand at the
higher prices.

* Increased reliance on imported vehicles
Tourism has a very high price elasticity of
demand and due to the cheaper pricing, a
number of operators will opt forimported units.
This will in turn result in increased foreign
exchange outflow,

« Job Creation Potential:
A thriving market for locally assembled tourist
vehicles creates significant job opportunities
throughout the supply chain:
. Increased demand for skilled labour in
vehicle assembly plants.
Job creation in supporting industries like
parts manufacturing and maintenance
services.
Positive spillover effect on other sectors like
metal fabrication and upholstery.
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BETTER FARMING

aak Crop \,f BETTER FOOD

y GROW BETTER HEALTH

Re: aak-GROW/VOL..1/2025
Tuesday, May 27, 2025

The Clerk of the National Assembly,

Dear Sir/Madam,

Re: aak-GROW SUBMISION ON FINANCE BILL, 2025

Introduction

aak-GROW/CroplLife Kenya serves as the umbrella body for manufacturers, producers,
importers, formulators, distributors, and users of pest control products in Kenya. Its central
mission revolves around fostering stewardship and promoting the responsible use of pest control
innovations. By minimizing risks and maximizing benefits associated with pest control
technologies, the organization aims to ensure food safety, safeguard the environment and enhance
food security. For 66 years now, aak-GROW/Croplife Kenya has actively collaborated with
stakeholders across diverse value chains to fulfill these objectives.

Background

The pest control industry provides solutions to numerous challenges facing Kenyan farmers as
they work to support and sustain Kenya's GDP through increased exports and to bridge food
insecurity. Despite their essential nature to farmers, agricultural pest control products have
experienced fluctuating tax statuses, ranging from zero-rated, exempt, to 16% VAT as expressed
below:

I. The repealed Value Added Tax Act Cap 476 initially zero-rated pest control products
under tariff heading 3808, including insecticides, rodenticides, fungicides, herbicides, anti-
sprouting products, plant growth regulators, disinfectants, and similar products. However,
the VAT Act 2013 (effective September 2, 2013) changed the tax status from zero-rated
to exempt until April 3, 2017.

2. Following submissions from the pest control sector and farmers, the VAT status was
changed to zero-rated through the Finance Act, 2017, making pest control products more
affordable and accessible to farmers.

3. The Tax Law (Amendment) Act 2018 removed Agricultural Pest Control Products (PCPs)



from the second schedule Part A, subjecting all pesticides to 16% VAT.

4. Submissions from the pest control industry and growers led to the reinstatement of zero-
rated status for these products.

5. The Finance Bill 2023 repeated this cycle, proposing to categorize pest control products
as exempt, but subsequent industry submissions reversed this.

6. Tax laws (Amendment Act 2024 removed pest control products (PCPs), fertilizers, raw
materials from zero-rated to Tax exempt

Impact of Change from Zero-rated to Exempt Status

The pest control industry is concerned about the effects of changing the VAT status of agricultural
products from zero-rated to exempt. Pests and diseases can cause crop losses ranging from 40%
to 100% if not managed with pesticides. Additionally, the emergence of new pests, such as the
Fall Army YWorm (FAW) and Tuta Absoluta, threaten Kenya's food security.

This change will increase the cost of pesticides, raising farmers' production costs and potentially
making these products unaffordable. Improved agricultural inputs like seeds, fertilizers, and
pesticides are crucial for enhancing production, ensuring food security, and supporting the
livelihoods of value chain players, including importers, distributors, retailers and farmers.

Fertilizers, insecticides, and pesticides alone account for over 50% of production gross margins
for many agricultural commodities. While taxes are a significant revenue source for the Kenyan
government, ensuring an effective and efficient revenue system is essential.

Deleting agricultural pest control products (paragraph 19) and inputs/raw materials for
manufacturing these products (paragraph |6) from zero-rated to exempt will increase production
costs for resource-poor farmers, adversely affecting food security, incomes, and livelihoods, and
potentially eroding gains in the agricultural sector.

Micronutrients, foliar feeds, and bio stimulants are vital for farmers. For example, bio stimulants
help maximize biological efficiencies, stimulate natural processes, enhance nutrient uptake, and
increase tolerance to environmental stress. These inputs are crucial for improving food security,
especially in the face of climate change impacts like drought and enhancing crop nutrition solutions
that would promote productivity, soil health and sustainability. Therefore, we request that these
products be advanced to zero-rating.

Effects Of VAT Change On Agricultural Pest Control Products

|. Effect on Food Security, Incomes, and Livelihoods
Ensuring food self-sufficiency is a key objective for the government to achieve food security.
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Producing enough quality food to meet national requirements is crucial for this goal. Food
insecurity poses both social and strategic challenges, as it is vital for Kenya to maintain autonomy
over its agricultural policies. This prevents the nation from becoming overly dependent on
bilateral and international partners in shaping policies that drive agricultural contributions to
national development.

2. Effect on Agriculture Sector Growth

Removing zero-rated status will increase production costs, leading to reduced pesticide use and
higher costs per unit of output, ultimately reducing agricultural productivity and growth. Kenya's
agricultural competitiveness may lag behind regional partners, increasing reliance on imported
agricultural produce.

3. Effect on Cost of Production

This will increase the cost of producing our agricultural products, making them less competitive
on the global market compared to those from countries that support their agricultural sectors
with appropriate incentives. As a result, Kenya may struggle to market its agricultural products
internationally and earn the much-needed foreign exchange. Additionally, it is likely that cheaper
agricultural products from other countries will be imported into the domestic market due to the
liberalized economy.

4. Effect on National Economic Growth

Negative growth in the Agricultural Gross Domestic Product (AGDP) often correlates with
negative GDP growth. The adverse effects on the agricultural sector will likely impact GDP
growth. Additionally, reduced taxes from decreased trade in agricultural inputs and products,
lower competitiveness, reduced foreign exchange earnings, higher unemployment, and increased
inflation are anticipated consequences.

Request To Zero-Rate Public Health Pest Control Products

Public health pest control products play a crucial role in safeguarding and advancing public health.
They are instrumental in managing and thwarting the spread of pests that can carry diseases,
trigger allergies, and compromise food stores and infrastructure. These products also bolster
food safety and security by curbing contamination risks posed by pests during storage and
production. Moreover, they contribute to an improved quality of life, as pests like bed bugs, lice,
and cockroaches can cause discomfort, stress, and allergic reactions.

Given that health is a fundamental necessity for all individuals, we advocate for the zero-rating of
all pest control products utilized in public health efforts to combat mosquitoes, bed bugs, and
rodents. This initiative will foster accessible healthcare by promoting high-quality preventive



services, thus aiding in disease control, including the transmission of illnesses from animals to
humans by vectors such as mosquitoes carrying Zika and dengue. Furthermore, it will effectively
address the nuisance posed by pests like bed bugs and fleas, alleviating the distress caused by their
presence in homes.
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MEMORANDUM
BY
STRATHMORE TAX RESEARCH CENTRE
TO
THE NATIONAL ASSEMBLY

FINANCE BILL 2025
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The Strathmore Tax Research Centre (STRC) is a centre at the Strathmore University Law
School focused on providing quality professional tax training, research and consultancy.
STRC carries out research in tax in order to inform the theoretical and practical

understanding of tax operations and policies in Kenya and the wider East Africa.

Below are our submissions on the Finance Bill 2025 for your consideration.

Clause 28 (b)(iv) Although these incentives are beneficial to the
The Finance Bill 2025 introduces | country, there is need for a caveat to ensure that
several tax incentives targeting there is no capital flight.

companies certified by the
Nairobi International Financial Recommendation
Centre Authority (NIFCA). These
incentives are designed to To safeguard against capital flight and ensure long-
attract high-value investments term economic impact, it is recommended that a
and position Kenya as a statutory caveat be included in the legislation

competitive financial hub. requiring that:

Any NIFCA-certified company that ceases operations
in Kenya or relocates its regional headquarters
abroad within a specified period (e.g., within the first
10 years of benefiting from the incentives) must

either:
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e Reinvest an equivalent amount of the tax-
exempt or incentivized benefits back into the

Kenyan economy, or

e Paythe fullamount of taxes that would have

been due without the incentives.

This measure will help ensure that the incentives
serve theirintended purpose of stimulating
sustainable economic growth and are not exploited
for short-term tax advantages without delivering long-

term value to Kenya.

Clause 43 of the Finance Bill
2025

The current proposalin the
Finance Bill 2025 seeks to clarify
and expand the list of
transactions exempt from eTIMS
invoicing obligations, correcting
previous drafting inconsistencies
introduced by the Tax
Procedures (Amendment) Act,
2024. This includes payments
such as employee emoluments,

imports, interest, and certain

Airtime purchases, a high-frequency, low-value
transaction remain within the scope of eTIMS
invoicing, despite offering minimal benefit to revenue
administration. This inclusion increases compliance
costs, especially for micro, small, and medium
enterprises (MSMEs), and imposes unnecessary
administrative burdens on mobile network operators

and distributors.

In addition, transactions subject to WHT are already
reported to KRA through the withholding tax return
(IT2C) and are linked to the taxpayer PINs of both the
payer and the payee. Requiring an eTIMS invoice for

the same transaction creates redundant reporting.
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final withholding tax

transactions.

Recommendation

We recommend airtime purchases and transactions
that are subject to non - final withholding tax be
added to the list of transactions excluded from eTIMS
invoicing requirements under Section 23A of the Tax

Procedures Act.

Clause 47 (v) of the Finance Bill

The Finance Bill 2025 proposes
to amend Section 42 of the Tax
Procedures Act to permit the
Commissioner to issue agency
notices even when a taxpayer
has appealed a decision from
the Tax Appeals Tribunal (TAT) or

acourt.

Under the current law, the
Commissioner is not allowed to
issue agency notices if the
taxpayer has filed an appeal
within the prescribed timelines.
However, the proposed
amendment would enable the
Commissioner to begin

enforcement actions such as

If enacted, this measure would allow the
enforcement of disputed tax assessments while the
appeal process is ongoing. This could have
significant consequences for taxpayers, including
cashflow challenges and the risk of aggressive
assessments, resembling a "pay now, argue later"

approach seen in other jurisdictions.

Moreover, should the taxpayer win the appeal,
recovering the amounts already collected by the KRA
may be difficult due to existing inefficiencies and
delays in processing tax refunds. As such, it may be
advisable for the government to reconsider or remove
this proposal from the Bill to protect taxpayer rights

and preserve the integrity of the appeals process.

Recommendation
We propose that Clause 47 (v) of the Finance Bill
2025 be deleted so that taxpayers can have a right to

afair trial.
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recovering taxes through third
parties even when a matter is
still under appeal before a higher

court.

Clause 52 of the Finance Bill
2025

The Finance Bill 2025 proposes
to repeal Section 59A(1B) of the
Tax Procedures Act, which
currently protects taxpayers
from being compelled to share
or integrate data with the
Commissioner where it involves
trade secrets or private and

personal information.

If this amendment is enacted, taxpayers who are
required to integrate their systems with the Kenya
Revenue Authority (KRA) would be obligated to share
a broader range of data, including sensitive

commercial and personal information.

This proposal is unnecessary. Kenya already has
robust legal frameworks in place particularly the Data
Protection Act, 2019 which outlines clear protocols
for the lawful collection, processing, and sharing of
personal data. The existing Section 59A(1B) of the Tax
Procedures Act complements these protections and
provides taxpayers with certainty that their
confidential data will not be indiscriminately

accessed by the tax authority.

Recommendation

We recommend that this proposal be deleted from
the Finance Bill 2025 to maintain legal coherence
with Kenya’s data protection regime and to ensure
that taxpayer rights are preserved in the context of
increasing system integrations and digital tax

administration.
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Clause 54 of the Finance Bill This effectively shortens the time available to

2025 taxpayers for preparing and lodging objections and
appeals. The proposalis also in contradiction with
The Finance Bill 2025 proposes the Interpretation and General Provisions Act which
to repeal Section 77(2) of the Tax | defines a day as excluding weekends and public
Procedures Act, which currently | holidays.

excludes weekends and public
holidays when calculating the Racommendation
statutory timelines for filing tax We propose keeping Section 77 (2) of the Tax
objections and appeals. Procedures Act and recommend adding timelines for

refund appeals.

We recommend that Section 77 (2) of the Tax

Procedures Act reads as follows:

(2) In computing the period for the lodging of an
objection to the Commissioner under section 47, 51,
an appeal to Tax Appeals Tribunal under section 52,
an appeal to the High Court under section 53 oran
appeal to the Court of Appeal under section 54, the
computation shall notinclude Saturdays, Sundays or

public holidays.

1. The amendment will include refund appeals and

harmonise appeal deadlines for all appeals.
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2. Retaining the section with the amendment will

allow taxpayers enough time for appeals.

3. The retention of the section will allow
harmonisation with other court filing rules as well as
The Interpretation and General Provisions Act Cap 2

of the laws of Kenya.

Clause 26 (e) of the Bill proposes
to limit the exemption of capital
gains made from the transfer of
SEZs to licensed operators,

enterprises or developers

- Although this is intended to reduce abuse
where persons who are not licensed may
enjoy the benefit, it still provides for
opportunities for tax leakage. Considering
SEZs already enjoy numerous tax incentives,
we propose that the exemption be limited to
those who reinvest the income in Kenya.
Where the income is repatriated, the tax
should apply so as to ensure that Kenya enjoys
part of the revenue generated from its

jurisdiction.

Clause 26(f) proposes to exempt
dividends paid by a company
certified by the Nairobi
International Financial Centre
Authority where the company
reinvests at least Kshs 250

million in Kenya

Although this is a welcome improvement in tying
incentives to certain conditions that are beneficial to
the country, Kenya needs to balance attracting
investors with generating revenue while providing an

equal playing field with local players.

Recommendation
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To secure revenue while making the incentive more
equitable, we propose that the amount reinvested be

a percentage of the profits of the entity.

Proposals not in the bill

ccounting for WHT
within 5 days
The Finance Act, 2023
introduced an
amendment to the ITA
and the Tax Procedures
Act, 2015 which requires
all taxpayers to remit WHT
within five (5) working

days.

A

This requirement is burdensome for taxpayers, as it
necessitates the implementation of additional compliance
measures to avoid penalties for non-compliance.
Consequently, agency costs have risen, with some
taxpayers being compelled to hire additional personnel to

meet the obligations set out in this legislation.

Recommendation

We recommend that the WHT payment timelines be reverted
back to the 20th day of the month following the month in
which the deduction is made.

We propose that section 35 (5) of the ITA be amended to
read as follows:

Where a person deducts tax under this section he shall,
on or before the twentieth day of the month following the

month in which the deduction was made:

a) remitthe amount so deducted to the Commissioner

together with a return in writing of the amount of the
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payment, the amount of tax deducted, and such other

information as the Commissioner may specify; and

b) furnish the person to whom the payment is made with
a certificate stating the amount of the payment and

the amount of the tax deducted.

We propose that section 42 (4B) of the TPA be amended to

read as follows:

The tax withheld under this section shall be remitted to
the Commissioner by the 20" day of the subsequent

month after the deduction was made.

Expansion of PAYE Bands
to Cushion Low-Income
Earners.

The current PAYE tax
bands are too narrow,
causing individuals with
modest incomes to be
taxed at
disproportionately high
marginal rates. As a
result, many Kenyans

face reduced disposable

Kenya’s current PAYE structure imposes a significant tax
burden on low and middle-income earners, with minimal
differentiation across income levels. In recent years, the
rising cost of living, stagnant wage growth, and persistent
inflation have eroded household purchasing power—
particularly among lower-income groups. This has
exacerbated inequality and constrained consumer

spending, which negatively affects economic growth.

Recommendation

We recommend an expansion of the tax bands as follows;
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income and are unable to
meet basic needs. The
current structure also
disincentivizes formal
employment and
contributes to high levels
of informality in the

labour market.

Income Band

Proposed Rate (%)

(Monthly)

0- KES 30,000 (tax-free band)
KES 30,001 - 60,000 10%

KES 60,001 - 100,000 20%

KES 100,001 - 150,000 | 25%

Above KES 150,000 30%

The Finance Bill should
consider making
amendments to the e-
Tims regulations. As it
stands, they do not take
into account certain
expenses for which an
eTims invoice cannot be
provided. Such include
apportioned costs in the
case of persons who work
from home, mileage and
such other costs, yet
these are necessary for

the running of a business

In line with the government’s bottom-up agenda and to cater
to hustlers and gig workers, the eTims rules should be
amended to take into account expenses such as
apportionment of costs, especially for entrepreneurs who

often work from home and incur costs.

Deduction of expenses.
Under Section 16 (1)(c) of

the Income Tax Act,

Whereas the Income Tax Act provides that only expenses
supported by eTIMS invoices can be deducted, the

amendment introduced by the Tax Procedures Amendment
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expenses which are not Act 2024 requires only businesses with a turnover of more

supported by Etims than Kshs 5 million to issue eTIMS invoices. This creates a
invoices. conflict as businesses with a turnover of Kshs 5 million and
below, and who purchase from other such small

businesses, will not be able to deduct their expenses.

Recommendation
- Section 16 (1)(c) should be amended to take into

account the threshold provided in the Tax Procedures

Act.
Recommendations - Reduce/eliminate tax expenditures that take the form
on how to increase of incentives and exemptions especially those
revenue targeted at entities that do not employ a certain

number of Kenyans or that do not reinvest their returns
in Kenya. Alternatively set a minimum number of local
persons who must be employed by persons who enjoy
exemptions with a minimum wage.

- Reduce expenditure.

- Widen tax base.

- Curb corruption

We trust the above adequately address our views and recommendations on the Finance
Bill. However, we would be grateful to appear before you to further deliberate with your

members on our proposals and recommendations.
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Yours faithfully,

)

e

Catherine Mutava,
Director

Strathmore Tax Research Centre
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Sr No.

FINANCE BILL,

025

Section
No.
in Bill)

(as

|
= T

Current Clause (as in the Bill)

Section 15 of the Income Tax
Act is amended—

| (c)insubsection (4), by inserting
| the word “five” immediately

| 7

after the word “succeeding”

| accordance

year of income shall be
deducted only from gains
| under section 3(2)(f)in that |

Current Clause (as in the Act)

(f) the amount of any loss
realized in computing, in
with  paragraph
5(2), of the Eighth Schedule,
gains chargeable to tax under
section 3(2)(f); but the amount
of any such loss incurred in a

year of income and, in sofar asit

| from gains in subsequent years |

has not already been deducted,

of income;

(4) Where the ascertainment of
the total income of a person
results in a deficit for a year of
income, the amount of that
deficit shall be an allowable
deduction in ascertaining the
total income of such person for
that year and the succeeding

years of income.

Proposed Amendment

We propose the following
amendment:
“(c) in subsection (4), by

inserting the word “five" "ten
immediately after the word

“succeeding

"

FProvided the losses arising rrom
tment llowance

carried forward indefinitely

RSM

Rationale and Justification

From a global perspective, the Organisation for
Economic Cooperation and Development reports that
most countries allow for a person to offset their capital
losses against future capital gains (heading 3.4 of
Taxing Capital gains: Country experiences and
challenges).

Our proposal will ensure that Kenya adheres to global
best practices.

Currently, a person may carry forward/claim a loss up
to ten years after which they must seek the CS's
permission to keep carrying forward the loss. This
accommodates businesses whose losses are
attributable to significant set-up costs/investment.

The Bill proposes to reduce the currently indefinite
window to carry forward/claim losses to 5 years from
the date in which the loss was incurred, and further
proposes to delete the CS's power to extend the loss
carrying forward.

We propose to extend the loss carrying forward period
to 10 years and to retain the CS's power to extend this
period. This will:
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Sr No.

FINANCE BILLI

Section
No.
in Bill)

TopL
LVULD

Current Clause (as in the Bill)
(as

| 15

Proposed Amendment

Current Clause (as in the Act)

section 53 or an appeal to the
Court of  Appeal
section 54, the computation
shall not include Saturdays,
Sundays or public holidays.

under

RSM

Rationale and Justification

only goes against the canons of taxation, but also the
National Tax Policy.

Further, taxpayer's generally have limited resources
and time to handle a tax dispute. The current
computation on the basis of working days aims to level
the playing field.
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‘ﬂ SKM Africa LLP
4 Certified Public Accountants Mobile  +254 700 039 147
K M Sth Floor, Rainbow Tower
s 32 Muthithi Rd, ands Telephone +254 202 000 535
P.O. Box 28727 - 00100 Website www.skm.co.ke
Nairobi, Kenya Email info@skm.co.ke

The Chairman,

Committee on Finance and National Planning,
First Floor, Main Parliament Building,

P.O. Box 41842 - 00100,

Nairobi, Kenya.

30 May 2025

Attention: Clerk to the National Assembly

Dear Sir/Madam,

SUBMISSIONS ON THE FINANCE BILL, 2025

The above matter refers.

Pursuant to article 118(1) (b) of the Constitution of Kenya and Standing Order 127(3) of the National
Assembly Standing Orders, the Departmental Committee on Finance and Planning is considering the Finance
Bill, 2025 and we hereby submit our proposals in the enclosed memoranda for your consideration.

Our proposals outline several key tax issues within Finance Bill 2025 (the Bill) which we urge the committee
to thoroughly scrutinize. We advocate for tax proposals that support and enable businesses to grow and
prosper, rather than stifle the businesses with the proposed amendments to the Income Tax Act (Cap 470),
Value Added Tax Act (Cap 476), Excise Duty Act (Cap 472), Miscellaneous Fees and Levies Act (Cap 469C),
the Tax Procedures Act (Cap 469B) and the Stamp Duty Act (Cap 480).

We appreciate the opportunity to present our proposal and would be pleased to appear before the committee
to further support and discuss our recommendations.

Yours faithfully,
For: SKM Africa LLP

Karaya Mokaya
Managing Partner






Proposed Amendments to the Income Tax Act

Description of the clause

Our Proposal

Justification

Clause in the Finance
Bill, 2025

1. |Section 2 of the Finance
Bill, 2025

The Bill proposes to amend Section 2
of the Income Tax Act (“ITA”) and
expand the definition of royalty to
include payments for the distribution
of software where regular payments
are made for the use of the software
through the distributor.

The proposed definition seeks to
expand the ambit of royalty to all
software-related payments and
subject them to Witholding Tax
(“"WHT").

Delete the clause.

The proposed amendment contravenes international best practices,
particularly Article 12 of the Organization for Economic Cooperation
and Development Model ("OECD"”) Tax Convention Model, that
require payment to be subjected to WHT if made for consideration
for rights to the software’s underlying Intellectual Property (“IP")
rights.

The amendment will increase the cost of doing business, as the
additional tax burdens are likely to be passed on to the final
consumer, ultimately affecting market competitiveness and economic
growth.

It is our submission that regular payment made to software
distributors for use of software should not be subjected to WHT.

2. | Section 8 of the Finance
Bill, 2025

The Bill proposes to amend Section
15(4) of the ITA to introduce limitation
of the period on the utilization of tax
losses to 5 years.

Amend the clause
to provide allow
for extension of
tax loss utilization
period beyond the
5-year limit

The proposal to cap utilization of tax losses to 5 years is detrimental
to businesses with long investment cycles and huge capital-intensive
investments where the businesses will not have broken even to
recover the huge expenditure within 5 years resulting in forfeiture of
unutilized losses beyond the 5-year period, potentially increasing
their tax liability and reducing overall post-tax profitability. The
proposal will potentially discourage long-term investment and affect
cash flow planning for affected entities.

Additionally, the Bill is silent on the provision to allow for extension
to utilize tax losses beyond the 5-year limit. Further, we also note
that the proposed amendment does not have a transitional provision
for losses that may have arisen in prior years.
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