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INTRODUCTION !.;- F

d1vLd.uaf
i, r''.1state d.,'Ana the intennational- community genenally havei)

c

investe .qnq_,€conomic ::esources duning the past nine yeans

- 
in ap effont to negotiate an intennational agreement governing all uses of

-the sea. The pnotracted negotiations, undentaken by the Third United
Nations confenence on the Law of the sea (uNcr,os rrr)l and pnobabry

unpnecedented in tenms of man-houns (or: man-years) expended, have still
not found common gnounds fon agreement on al-l- the key issues to enable the
panticipating states to sign a treaty. The difficulty lies in the complex

arnay of economic, political-/secur"ity and aesthetic intenests of individual
states ' EInd of the developing as opposed to the developed states, ridlffet. on

mattens of coastal and off-sho:re fishe:ries, fuel and non-fuel- mineral nesounces,

marine pollution, navigation by civilian and mil-itar5r vessels and scientific
ni:seanch. The fai1ure to find commons gnounds fon agreement aften the long
negotiations would suggest that most states have clearly defined thein nationat
policies and a scope of interests from which they refuse to depart.

' Whatever the ultimate outeome of the pnesent negotiations at the Law

of the Sea Conference r the individual states wil-l need to continue to fonmulate
national implementing negulations and stnategies of management reganding the

Panticipation by the state and its citizens in manine affains. These ane

preconditions fon the ultimate enjoyment of the interests which the states
have so assiduously discussed.

Kenya delegates to the negotiations have been among the most active
and influential since the pnepanatony phases of the UNCLOS III. The eoncern
implicit in their participation should not appear to be shatl-ow fanfare at the

I. The First U.N. Conference on the Law of the Sea was held at Geneva in
1958. It pnoduced foun conventions 

- 
the Convention on the Tennitonia] Sea

and the Contiguous Zone, 516 UNTS 2O5 (1964); the Convention on the High Seas,
450 UNTS 82 (t962); the conveiEn on the continentar shelf , 499 UNTS 3lr(rg6EJland the Convention on Fishing and Consenvation of Living ffiunces of
the High Sea, 599 UNTS 285 0966) 

- 
and an Optional protocol of Signatures

Con cerning C ompu J-s6fo-Set tf emen t of Dispute s .

See the general discussion in Fitzmaunicee 1959, p. 73, and Jessuur, 1959,p. 243. The second conference met in Geneva in 1960 in an attempt to resolve thevital problems left by the 1958 session, but this one was a cl-ear faiLune.
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INTRODUCTION

The subject of the Law of the Sea, which includes the bnoad and spacific
stlpulatloas of rules fon management of ocean space and its resources

for tr... beneficial use of respective states and thein citizens, has consumed

more negotiating man-houns than any other subject, except wan and peace, in
international relations. The cument negotiations which started informally

in 1968 and fonmally in l-974 is epochal in that it is supposed to take into

considenation futune changes in economic interests, as weII as changes economic

and mil-itary technotory. An equally impontant consideration is that the

agneement is supposed to take into account the present and futune vulnerability
and fragility of the manine ecosystem and its resources.

Unfortunately, as the various negotiators emphasize their vanious

economic, military, ecologicaf or technoJ-ogical- interests thene are almost

always, other connesponding interests that a given Iegal provision woul-d

infringe upon. So that there is constant fencing by the vanious country

delegations in an attempt to pnotect their interests fon all future times.

The consequence is the extended debates and at the time of this writing the

Seventh session of the Conference is going on in Geneva. Whateven will emenge

at the end of the negotiations of the Third United Nations Conference on the

Law of the Sea is still uncertain. It may on may not be successful- in the

sense of composing a compnehensive set of pninciples accepted by a lange

enough number of states to be signed as a tneaty. The Seventh session of

the Confenence wil-l- resume at New Yonk on August 26th 1978 to continue the

work. In any event, the decision as to whether the negotiations should

continue may well be taken by the United Nations Genenal Assembly at its
thinty-thind session. There are delegations, especially from among the

maritime and industrial-ly advanced states, who believe that the long

negotiations are delaying thein ventures from exploiting manine resources

and that the regime should revert to a free-for-the-able system which

preceded the present negotiations.

The devefoping countnies however, penceive the present pnobJ-em

of l-aw of the sea negotiation as a pant of the bnoad question of re-
organi.zation of international economic order. These states insist on a

treaty package that gives a finst, and penhaps compensatory, considenation

to thein economic intenests; they would also like t::eaty provisions that
pnotects their security intenests instead of one that endorses the

traditional freedom of the military powers and their neign over the oce

space, including coastal waters of the relatively powenless states.
are also such issues as the conservation of the manine environment

resounces which are the concern of most states developed on developit.
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The details of these intenests ane deart with in the dnaft
treaty under categories such as: tennitorial sea; the exclusive economic
zone; continentar shelf;fishenies; scientific reseanch; transfen of
ma::ine technologr; and navigation. rn the course of almost a decade of
negotiations two basic things have occunned: finstlyr thene are cerrtain
concepts and pninciples which have evolved and which wiII be adopted by
states even if no compnehensive agreement is signed. Second.Iy, whether
or not an agneement is signed, as has been the intention of most
negotiators, states will have to conside:: the strategies fon management

of manine nesouuces to facil-itate the nealization of the long-terrn
economic benefits thenefnom. And management itself has two bnoad aspects I
the first one being anticulation of the pninciples of rights, obligations
and pnocedunes in fonm of legistations govenning uses of the sea; the
second one is the systematic implementation of the enabling legislations
to ensune nealization of the goals.

Management, especially in new areas as the manine envinonment
is to most developing countnies, nequire considenable delibenation and
planning befone implementation stage. Yet in most developing countnies
the delibenation, if any occuns, is totalfy .':'--rconspicuous. very littre
is heand about actuar planning pn implementation of pnognammes for
m€rnageDent and use of manine nesources. Furthen, only a few individuals
in po1$.cy-making positions a::e keen to get involved in public discussions
of the range of national interests on the stnategies fon thein nealization.

The papens in the pnesent volume wer:e pnesented at one of the
few public Workshops ever held on management of manine resources in
Eastenn Afnica. Contnibutons included individual-s fr.om policy positions
in Kenya and some fnom the univensity 'of Nair:obi and univensity of
Dan-es-Salaam. Thene ane also thnee papers by individuals fnom the
united Nations system. rn our view the workshop did not include
participation of some ver5r vital departments, such as Fishenies, Foreign
Affains and Envinonmental secnetariat, and to that extent it was

incomplete in content. rt is anticipated that this wor:kshop will be
foll-owed in the near future by anothen one with bnoaden negional coverage
and a widen range of par:ticipation by poricy-makens within the negion.
Those involved in the negotiations may by that time, be in a position
to say whethen on not there will be a compnehensive tneaty on the Law

of the Sea. They may also sayr'at least in broad tenms, the planned
legislations and stra[3gies fon implementation.

rt
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international leveI. Rathen, it should also be reflected in the development

of national marine policies, e.g., Iaws on conservation and hanvesting of

t.1"fl""; prevention of pollution of hanbouns and coastal- waters I development

of the coastal tounist industry and recneation facil-ities; and the pr:ospecting

for: and mining of fuel and non-fuel- nesources ft om the continental shelf.

The purpose of this paper is two fo1d. First, it will- b::iefly

outline the national and international interests at stake in the negotiations

and nelate them to Kenya and its neighbou::s where necessar5/. Secondly' key

subject areas wi:-I be pointed out whe::e r:esear"ch is necessary - 
either fon

systematic examination and colfation of Kenyars existing negulations and

management strategies, or to point out the facunae in the development of

policies and management, or both. The paper is thenefone an outline for
a long senies of studies on what Kenya is doing; plans to do, on ought to

do fo:: the consenvation and devel-opment of its coastal- and off-shone nesources.

THE PURPOSE OF DEVELOPING NATI AL AND REGIONAL MARINE POLICIES

The changes in the interests of coastal and maritime states, and the

incneasing sophistication of technology which may facilitate the :realisation

of these interests, have necessitated the nefonmulation of national and

intennational concepts and policies conce::ning the seas. The inter:ests

of many states have been focussed on the resour:ces of the oceans'

especially fisho minenal resources, especially oil, fnom the continental sheIf,

and manganese nodules from the ocean ffoon. These inter"ests wilI be intensified
by the pnesently incneasing demand fon sounces of food pr:oteins, foreign
exchange and enengy.

Apart fnom the ungent need fo:: cleanly defined concepts and

standards fon consenvation and deve.l-opment of economically valuabfe coastaf
and off-shore ::esounces, ther:e ar"e also secur^ity and political intenests
which r"equire negotiation and agneement. The contnasting inter:ests include,
on the one hand, the power of the coastal states to check naval and civilian
vessels which tnansit their^ coastal waters on straits to ensure that the

vessels do not engage in any conduct detrimentat to national interests;
and on the othen hand, the cl-aim of the states whene the vessefs ane r:egistered fon

the absolute night to control aII activities on or ar"ising from their vessel-s.

If conflict is to be avoidedr theF: is an obvious need for an

agreement on the scope of the jurisdi:tion of coastal states for punposes
of consenvation, explonation and exploitation of the economic nesources of
the sea, as weJ-l as on the powers of those states to pnesenve their nationa1
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security. Similanly, there is an urgent need for the establ-ishment of
an ondenly system fon the consenvation and exploitation of the fisheny
resources beyond the Iimits of national ju::isdication

What all- this boils down to is that states - coastal, maritime

on othenwise - assert their own intenests oven coastal and off-shone
economic nesources and state thein secunity ::equirements to the extent that
they have studied and detenmined the ways in which their intenests wil-I
be optimised Jj, contending claims. Thus the process of refonmulating
concepts for the uses of the sea, o:: finding new appnoaches for"

negulating uses of ocean space, requires ini-tiative both at the national
.l-evel-, whene national mar"ine policies ane identified and developed, and

at international- l-eve}, whene the contending interests and claims are

negotiated into an international agreement.

Both aspects of this pnocess are cun::ently being carnied out to
diffenent degnees and in diffenent negions, as the Thi::d United Nations

Conference on the Law of the Sea (UliCLOS III) attempts to conclude a

comprehensive treaty dealing with all uses of the ocean space. The decision
to convene this confe::ence was taken by the United Nations Genenal Assernbly

in Decemben 1970 (Resolution 2750 CXXV)) when the intennationaf community

was convinced that the existing nules of genenaf intennational- Iaw and

those codified in the foun 1958 Geneva Conventions on the Law of the Sea

wene eithen inadequate or obsol-ete in certain essential- subject aneas.

Thnee examples will- illustrate this point. Finst, the Geneva Conferences

on the Law of the Sea in 1958 and l-960 did not agree on the vital
questions of the pnecise del-imitation of ter:ritonial sea and the
junisdietion fo:: impontant specific functions, such as coastal fishenies.
Second, with negard to the continental shelf, the definition under: the
I958 Geneva Convention on the Continental Shel-f was based on the
level- of technoJ-ogy at that time which did not allow the exploitation of
resounces at depths gneaten than 200 metnes; this has been oventaken by

the development of technology since that time so that resources at
al-most at any depth of the sea bed can now be

)
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a
expl-oited.' This means that any pant of the seabed or1 ocean floon
could be defined as continental- shelf and might be appr:opniated by

any technologically competent state or person. Thusr the definition
was manifestly impnecise and fatally vague. Thind, the existing
negulations did not pnovide a system fon ordenly consenvation, explo-
nation and exploitation of the resounces of the sea beyond the limits
of national junisdiction - wheneven that might be. Moneoven, the

resounces of the sea bed, such as manganese nodules which contain varying
quantities of coppeno cobalt and manganese, are not covened by the

existing negime. At the past two confenences the negotiatons focussed

only on the uses of the sea within coastal zones and on the continental
shelf; beyond that anea only two majon uses wene of concern, navigation
which was l-eft absolutely f::ee, and fishing which was largely of intenest
to the long-distance fishenmen fnom developed countries and which was

aLso l-eft to be conducted on a laissez-faine basis.

The interrrational corrnunity also necognised that as the

technolory fon exploiting the nesour"ces in every anea of the sea

incneased, so also did the chances of abuse thnough ove::-exploitation
and depletion o:: pollution. It is obvious that fish do not heed the
boundanies of national junisdiction. For: this neason, over:-exploitation
ou poor conservation measunes of coastal- species in one anea may easily
result in adverse consequences for adjacent coastal states. Fo:: instance,
Kenya cannot ignor"e the plans fon fishing and the fisheny consel:vation
measures of Somalia and Tanzania, on for that matten of Madagascan and

Mozambique in the south and the Anabian Sea states in the north. A

similan pnoblem applies to anadromous species which spawn in inl-and

rivers and then set out to the open seas where they may be caught by

fishenmen who do not contnibute to thein conservation. Anothen cleanly
dinect example is the case of pelagic on highly mig::atory species such

as tuna. These species noam acnoss oceans fnom one coast to anothen

and may be caught by anyone anJrwhene. Thenefone, theiu consenvation
nequires international agneements to avoid the danger of over-
exploitation on depletion and possibly in-ondinate benefits by some

2. The development of the U.S. neseanch ship Gloman Exptorer:
oniginally bel-ieved to belong to the Hughes Conpor"ation and laten
discovered to belong to the U.S. Centnaf Intelligence Agency has been
the best known example. The ship was used in an effort by the C.r.A. to
necoven a sunken Soviet naval subma::ine in the depths of the South Pacific"

Thene have been some experimenta.l_ d::itting projects at depths
gneaten than 5rOOO metnes. See United Nations, b00il/UgBlfirv.2" Wor:IdlPtan

l

t
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9;,rction fot'A::licat:lon of Scien,-e ancl. Tc,-:r-rr:o.l-oE,z.to Dovelc,, r;r'..;,'t 1171. p.116

states to the disadvantage of orhens. Lack of such internationalJ-y
agneed upon fishing and conservation standards have been the cause

of the wel-1-known confnontations between long-distance fishermen from the
United States and Ecuadon and Peru, both coastal states which ane among

the Wor"l-drs leading expo::ters of tuna" The United States, for its pant,
has had some ver5I se::ious conflicts with Russian, Polish and German long-
distance flshermen in nonthwest Atlantic watens, especially on Georgers

Banks off the New England coast. Amenicans angue that these long-distance
fishenmen not only deprive them of economic oppontunities, but also that
the non-coastal states r^eckl-essly ignore essential conservation standands
and therefo::e thneaten cer"tain species with depletion - whether within on

beyond the limits of national jurisdiction. In the western Indian Ocean

waters, the long-distance fishing fleets are mainly fnom Russia, Taiwan,
Koneao Japan and France. Exper.ience already shows that these fishenmen
are not likely to heed some of the most important conservation:requinements,
because if resounces arle depleted in one part of the ocean long-distance
fishenmen can easi.l-y move e-l:,3r:--?:,:. The disadvantage is for the coastal-
states which may not have developed any long-distance fleets, as in the case

of Eastenn Africa. Their pnimary task is the conservation of the coastal-
and off-shone species in the region.

The fishery pnoblem is in many ways analogous to that of manine

pollution. When harrnful- materials on enengy is released into one part
of the sea, the r-esufts may be fel-t in areas remote from the oniginal
source. This applies to majon oil spi]ls such as the Tor::ey Canyon

disaster of Manch f967, or to the cumu.l-ative effect of many minon dischanges
nesulting fnom deballasting, tank washing or val-ve fail-ure. Ocean currents
and tides canry the pollutants from one coastal- area to another or from aneas

beyond national junisdiction to coastal waters on shonel-ines of anothen
state. These may have serious consequences fon coastal fishenies on parks
and recneation facil-ities, as was wel-l dnamatised on the British and Fnench

coasts following the Tonrey Canyon tragedy. It may be reca.l-led that in that
instance a tanken collapsed about eitht mil-es off the coast of Connwall in
southern England. I --s oil covened the tourist resorts of Connwall and spread
eastwar^ds to cause se:rious damage on the coasts of Brittany and Normandy,

about 225 miles away (Sweeney, 1968, p. 157).

The East Coast of Africa is even more seniously susceptible to

simitan kinds of pr^oblems: oil from the Middle East is almost all tnansported

by tanke:rs through the Indian Ocean to Eunope, America and the Orient. This

'17
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makes the Indian Ocean the busiest oif tanker tnaffic noute in the worl-d

The fact that there has not been a Torrey Canyon - t ype of disasten in
Eastern Afnica is no consolation, because such a disaster could happen and

the impact would be fel-t by mone than one state. The coastal state would

suffen in terrns of their fishery resources and the destruction of oysten
beds; they would lose income fnom tour:ism, and coastal parksrand necneation
sites and hanbour facilities woufd have to be nehabilitated.

Compnehensive negulations and strategies a::e needed to deal- with
delibenate dischar:ges such as debal-l-asting on tank washing and accidental-
spil1s such as val-ve fail-une on major spiIls of the Torlev Caly,on type.
Stnategies should be developed fon dealing with poilution or"iginating
within or beyond the l-imits of national junisdiction. Regulations a::e

developed pa::t1y at the national level and pa::tIy thnough international-
agreements such as those anticipated at UNCLOS III, which completed its
sixth session in New York in May 1977.

THE OUTCOME OF THE THIRD UN]TED NATIONS CONFERENCE ON THE LAW OF THE SEA

Afte:: about six years of preparation and now the four"th yea:: of
substantive negotiations, UNCLOS IIf has alneady had considenable impact

on attitudes concerning nationaf and international contnol and use of
coastal and off-shone resounces. The second (but finst substantive)
session in Caracas from June to August 1974 ended with a wide arnay of
dnaft anticles with al-ternate pnovisions. However, the thind session
in Geneva fnom 17 March to 9 May 1975 produced thneetlnforrnat Single
Negotiating Textsr, (ISNT) corresponding to the thnee main committees

and subject aneas covened by the negotiatior".3 The draft anticles in
these texts wene composed to neflect what the committee chairmen nega::ded

as general aneas of agreement, thus eliminating alternate pnovisions of
the the kind generated dur.ing the Caracas session. ft was genenally ag::eed

by the confenees that the ISNT woul-d form the basis of subsequent

3. The Confenence operates in th::ee main committees: Committee I has
the mandate to negotiate antic.l-es on the sea bedr the ocean floon and the
subsoil beyond the limits of national jurisdiction; Committee II is
negotiating anticles nel-ating to the aneas of national junisdiction, namely
the tennito:rial- sea, the contiguous zone and the exclusive economic zone;
Committee III is dealing with articl-es on the protection and pneservation
of the marine environment, manine scientific reseanch and the devel-opment
and tnansfen of lschnorogy" Towards the end of this Geneva session, the
confer:ence pnesident requested the committee chainmen to prepare the fnfonmal-
Single Negotiating Texts to reflect the general tnend of igr6ement in theirnegotiations' The ISNTs for the three committees are numbened in parts, U.N.Doc' A/CONF"62/'WP.8/Pant I-III, respectively. For: the subsequent r^evised vensionn
see U"N. Doc. A/CONF, 62/WP. IO of J_5 Juty Lg77| cal_Ied the Infonmal Composite-
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negotiations and hopefuJ-ly hasten the process towards the final tneaty.
The four:th session hel-d at New Yonk from 29 Mar^ch to 7 May 1976 was meant

to focus langely on the ISNT nathe:: than introducing entirely new proposals.

This New Yonk session pnoduced the revised vensions of the ISNTs which wene

scnutinised by the panticipating governments in prepalration for the next

negotiating session" The fifth session met in New York fr"om 2 August to
J-7 Septemben 1976 and neviewed the ISNTs which were fur:then discussed at the

sixth session from 23 may to 15 July L977. At this fast session the ISNTs

were consolidated into one Inforrnal Composite Negotiating Text and pnesented

to the participating governments for scnutiny befone the seventh session to be

held in Geneva beginning 28 March l-978.

Yet even if the UNCLOS III does not succeed, in the sense of
concl-uding a compnehensive treaty as intended, the deliberations to date have

developed centain key concepts and broad doctrines negarding uses of the sea

and its resounces which wil-1 infl-uence the devel-opment of the ma::ine legislations
and policies of individual states. This will occur whether policies ane

developed by states unil-atenalIy or in cooperation with othen states. It woul-d

be useful- at this junctune to give a summarS/ of some of the centnal concepts

and subject areas nel-ated to the contnol, conservation and use of manine resources.

The discussion of four subject aneas wil-l- dnaw langely from the nevised INSTs.

These aneas ane the exclusive economic zone, the continental she1f, fisheries
and sea bed resounces.

The Excl-usive Economic Zone

The Confenence seems to favou:: fairly compnehensive negulatony powens

fon the coastal- states within what is well-known as the exclusive economic

zone. This is cleanly neflected in the Inforrnal Composite Negotiating Text

fnom the last session. The dnaft ar"ticl-es define the exclusive economic

zone as an area of the sea beyond and adjacent to the tennitoriaf sea and

extending outwand to 200 nautical miles f::om the baseline from which the
bneadth of the tenritorial sea is measured( Carticle 56 of the ICNT, A/Conf. 62/

W.P. 10 of 15 July 1977). The pnovision specifies in Anticle 56 that within
that zone the coastal- state has, among other powens: -

(a) Soveneign ::ights fon the purpose of exploning and exploiting,
conserving and managing the natural resources, whether living
or non-living, of the sea-bed and subsoil- and the superjacent
waters, and with negar.d to the activities for the economic

exploitation and expl-oration of the zone, such as the production
of enengy fnom water, currents and I ind;

I
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(b) Jurisdiction as pnovided fon in the relevant provisions of the
present convention with ::ega::d to:

(i) establishment and use of antificial islands,
install-ations and stnuctures ;

(ii) Ma::ine scientific researchl

(iii) The pr"eservation of marine envi::onmentl

(c) The r^ights and duties pnovided fon in the pnesent Convention'

The international acceptance of these principl-es has increased in

the past few years, but the substantive p::ovisions have not changed in any

significant way since the concept of the economic zone entened the lexicon

of the UNCLOS III negotiations in August 1971. At that time the concept

was proposed by the Kenya delegation to the United Nations Committee on the

Sea-Bed which was hol-ding pneliminar:y discussions in pneparation for

U:{CL:,S i:I The concept was designed to offen a possible formula to

meet what most states conside::ed to be the special interests on nights of the

coastal- states over^ the resources of the coastal- zones beyond the ten::itorial
sea. It was afso an attempt to introduce str^aightforward distance critenia

fon measuning the extent of coastal state jurisdiction.

At that time the extension of coastal state junisdiction outwand to

2OO mil-es fon any purpose met with stnenuQUs opposition from ma::itime states,

especially fnom the United States seo dlscussio:::; 2'.'.--;-z c:: Icorrci-c lio:r l-n this
volur-.l. Thei:: reason was that the exe:rcise of coastal state powens beyond a

timited width of tenritorial sea woul-d interfere with naval and merchant

navigation and would. ned.uce their long-distance fishing ope::ations. On the

othen hand, the idea of a 2OO-mile exclusive economic zone had stlrong suppor:t

fnom most of the developing coastal states, especially those in Latin Ameniea,

whene Chile, Penu and. Ecuador had cfaimed junisdiction oven nesources outward

to 2OO miles since fate I94Os. Support fon the idea incr:eased al-so in Afnica,

Asia and the Ca::ibbean to the extent that, by the end of the fi::st substantive

session of UNCLOS III at Canacas, the leader of the United States delegation

wnote that with only a few exceptions, economic zone pnoposals have been

pnofenned by all Conference groups including the United States (Stevenson

and Oxman, 1975 p. f6). It is ironic that the United States, fonme::IY the

arch opponent of the 2OO-mil-e zone, has now passed unilate::a1 legisl-ation

extending its exclusive jurisdiction ovell coastal fisheries outwand to

2OO mil-es, while the international negotiations where the U.S. had eanl-ien

opposed the idea is stiII in progress (see Intennationaf Leeal- Materials,

15 l-976, pp. 634-6500 and 16 1977, PP. 350-389 ).
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If this unilatenal measune by the United States nevea]s that
countryrs anrogance in the nealm of public dipromacy, it also suggests
that intennational- agreement on the 2OO-miIe exclusive economic zone fon
coastal states is now a centainty. It suggests too that the coastal states
shoul-d give crose consider"ation to thei:: national marine policies, and

panticular"Iy to the devel-opment of legislation and stnategies for the
management of coastal resounces within such a zone.

The ICNT p-'otides that within the economic zone the coastal states
will- assume sovereign rights fon the consenvation, expronation and
exploitation of uesources, among othen powens. This means then that only
the coastal state, and no other entityr mdy authonise the exploration and

exploitation of the resounces of the excl-usive economic zone. These tnends
at UNCLOS III have been further r"einforced by the United Nations Genenal
Assembly Resolution 3016 on Penmanent Soveneignty Oven Natunal Resources
of Developing countnies adopted at the twenty-seventh s.""ior,.4 That
nesol-ution necal-l-ed the 1962 U.N. General Assembly Resol-ution on Penmanent
Soveneignty oven Natural Resources and reaffirrned., in its paragnaph (I)
I the r ights of states to permanent soveneignty over" aII natural resounces on

land within their national- boundaries, as well as those found in the sea-bed
and the subsoil_ thereof within their national -i urisdiction and in the

+

,

t,

suDer-l acent waters (emphasis added)

The exclusive economic zone wourd be the anea of nationar
jur"isdiction, and this nesolution, 11.''i tir;s'ICllt antic]es, would entitl-e
a coastal state to develop its own national legis.l-ation and management

strategies in orden to dispose of the resources as it desires. The

pnovisions in the dnaft articles woul-d al-so mean that if the coastal- state
does not exhaust the nesounces of the economic zone or if it does not
ha:rvest the nenewable resources strictly up to the l-evel of maximum

sustainabJ-e yield, then the nesources woul-d nemain unexploited. The::e ane,
howeven, th::ee pnoposals or ideas which have arisen during the negotiations
and shou.l-d be discussed here.

The finst p::oposar has been advanced and supported by the long-
distance fishing countries and championed by the United States. It would
neguine that a coastal state which does not exhaus'i the living nesources
within its economic zone up to the level- of maximum'sustainable yield would

4.
favour:,
Leeal- M

The reso
none opp

atenials.

Iution was adopted on
osed and 22 abstainin
12 1973, p. 226.

18 December i-972, with votes of IO2 in
C. See text repninted in International_
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permit access by foneign states and/on thein fishermen to fish the stocks

oven and above of the coastal statets capacity to ha:rvest (U.ll . Doc. A/Conf.

62/W.P. lO, 15 JuIy L977, Article 62). This would mean that most of the

developing coastal states, such as the East Afnican states, which have not

fu1ly developed thein capacity to exploit the coastal fishery resources would

be obliged to penmit such long-distance fishing countries as Fr:ance, Japan,

South Konea, Taiwan, the U.S. and the U.S.S.R. to enter thein economic zones

to fish. The converse anrangement is not likely to anise: thene is very little

possibility that the developing East Afr:ican states will soon have the capacity

to seek fishing oppontgnities off the coasts of these developed states, even if

thene were excess uesenves of fish, which is also highly unlikely. It is

obvious then that this pnoposal is designed to permit the developed long-

distance fishing countnies to have the best of both worfds: they would have

the full- oppo::tr:nity of fishing in thein own coastal watens and then pnoceed

to coastal waters of the developing countnies, while the Latten would not have

companable oppo::tunities .

It may be angued, howeven, that the coastal- states wouJ-d still

benefit by allowing access to fo::eign fishing fleets if they could coll-ect fees

fon Iicences from the fo::eign fishermen. In that case the provision fon access

in the treaty, and the r-esistance which this pnovision has met, are neally in-

significant (and unnecessa::y) since states usually make such anrangements with

respect to othen nesounces within their jurisdiction. If a state desi::es to

hold back on the exploitation of its natr.u^al resor:rces it should be free to do

so, as, fo:: example, the United States reserves centain oil-fields for^ str:ategic

rleasons. An attempt to coerce developing nations into giving access to foneigner s

to exploit resounces within thein junisdiction seems totally unjustifiable and

legally untenable.

The coastal state itself has sovereign nights to explone and

exploit its own resounces. Other states depend on the infor:mation which it has

gathered to show if the maximum sustainable Ievel of exploitation has been

reached. Hen'e again, it seems that if a coastaf state has not developed the

nequisite technoJ-ogy for ful-l exploration of its marine resounces' it should

decide whethen or not to call upon anothen state or an internationaf

onganisation, such as the F.A.O. and its subsidiary agencyo the Indian Ocean

Fisheries Conrnission, to aid in such an exploration. It seems that the extent

to which a state exploits nesoulrces within its own ju::isdiction fon its own

development is an entirely discretionany matter. Centainly, it does not help

the individual- state if it leaves its r-enewable nesources unhanvested, when

some management arnangements with othen states would benefit its development.
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A second issue regards the pneferentia.l- nights of access to
neighbouring land-locked or other geog::aphically disadvantaged states.
This ::efen fon example, to annangements whereby Somalia, Kenya, Tanzania,
Mozambique and Madagascan would, eithen individually on within a regional

q
frameworkr" pe::mit land-.1-ocked states such as Uganda, Malawi and Zambia to
e><ploit nesources within their: nespective economic zones " Such an idea
was fi::st emphasised by the Kenya delegate who pnoposed the concept of an

exclusive economic zone. He told the United Nations Committee on the Sea-Bed

that his country was pnepared to give nationals of the founteen land-locked
countnies of Africa, within negional or birateral agneements, the same

treatment that it gives its own nationals within the limits of nationa1
jurisdiction (U.N. Doc. A/AC. 3815 C. ISR./8, 1971, p. 38).
This view that the nationals of land-locked or othen geographicall-y disadvantaged
states shoul-d shar:e the nesounces of the economic zone on an equal basis
with the nationals of the coastal- states was also adopted by the Declaration of
the Onganisation of Afnican Unity on the Law of the Sea.6 Whit" no pnecise
stipulations fon such nights have been agreed upon, the question has been raised
nepeatedly. By the end of the confenence there will penhaps be only a general
pnovision that the coastal states should negotiate with the land-locked and

othe:: geognaphically disadvantaged states in good faithr with a view to finding
acceptable annangements fo:: g::anting the land-locked states prefenential
access to the resoultces of the exclusive economic zone. As any one of the
coastal states develops its legislation, it must conside:: if and how to achieve
such a goaI. Individual coastal states ought also to confe:: with nei-ghbou::ing

coastal states to see if theil" Iegislation has any common g::ound for developing
joint policies to extend special tr?eatment to l-and-Iocked and bthe:r geographically
disadvantaged states.

A thi::d issue is the hanvesting of nesources that tnave::se the boundanies
of adjacent coastal states. This applies dinectly to the coastal fishery stocks
that may, for example, roam the East Coast of Afnica from the Mozambique Channel

to the Ar:abian Sea. Fon instance, Kenya and Tanzania have negotiated their

5. Some land-iocked count::ies, such as Zambia, have suggested that there
should be::egional economic zones, as distinct f::om coastal state economic zones
pure and simple. Within the regional- economic zones, states would have egual
nights to economic nesou::ces. See discussions in Okidits article in this volume.

6. The notion of equal shaning of ::esounces within the economic zone has
been hel-d among the Afnican states, The 0.A.U" Declaration adopted by the Council
of Ministens in May 1973 is repnoduced as U.N, Doc. A/CONF.62/AS (fgZ+). The
Latin Amenican states :refe:: only to pneferential tneatment for" land-l-ocked and

I

t

othen geographically disadvantaged states.
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Decnee No. Y1-27

tenritor.ia] waters boundany in the Pemba ChanneJ-' but this will neven

resolve the issue of fisher:y conservation fo:: either state because the fish
wiII not stay within the boundanies. More effective conservation measures

for: fishe::ies on the East Coast of Africa will- have to be taken regionally,
or bilatenally at the very least.

The issue of ::esounces that tnave::se alreas of national junisdiction

also arises in the case of centain minenal- resounces. The possibility for
conflict is wel-I-il-Iustnated by the case of hydnothermal bnines unden the

centr"al r^ift of the Red Sea. Soon after these l-ct brines - nich in a number

of minerals, notably, go1d, coppen, zinc and silven - wene discovered the

Kingdom of Saudi Anabia issued a decree asserting ownenship of al-l- the

hydnocarbon matenials and minenals existing in the sea-bed adjacent to its
eontinental shelf. S Th" purpose was to 1ay fuII claim to alt the resounces

unilatenally. In fact, howeven, Sudan, Ethiopia (and Er^itnea) might all make

claims to the same resources.

AlI this suggest cleanly that, while the resounces of the exclusive

economic zone may be subject to control by the coastal stater that state

wou1d, fon various neasons, either take into account the policies being

developed by neighbouring coastal states on develop joint policies with othen

states. For example, a considenation of manitime J-egislation deloped by Kenya

would of necessity include an examination of the col:r'esponding legisl-ation of
the other East African coastal states. Such a study should be initiated as the
peniod of conference diplomacy nears its end, in orden to facil-itate the
development of strategies for rational management of coastal nesources, whateven

the outcome of UNCLOS III.

The Continental Shel-f

One of the most difficult tasks facing UNCLOS III is to determine an

acceptable ]egaI definition of the continental shelf, that is, the outer timit
of the continental_ shel_f for punposes of coastal state jurisdiction. The

ape=j* **4 rathen rigid views of the negotiating states ster: from the
o::igins of the rel-evant doctrines. The important aspects of this situation
will be outlined bniefly here.

7, see neports of the disputes in The East er"i.* st""a+"a, 19, 23 and
24Septembenand5and6Octoben197O.acefinstat
Mombasa in May 1971 and then at Arusha in August lg75. The agneement, which has
not yet been made public, shaII be brought to fonce by an exchange of notes
between the two governments.

8. d7
p.Internat

Royal
iona]. Ie Materials

, date
1969 , Be&lemb-er 

I388 Hegirq? r:pn+nted in.
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The first time any state publicly l-aid claim to the continenta.l-
shelf was in Ig45 when, by the so-call-ed Tnuman Pnoclamation, the United
states unilateralry decraned its nights to the living and non-living
resoursces of its continental shel_f. Although pness Tnuman did not specify
the outer l-imit of the continental shelf, this action is generally blamed
fon having pnovoked a spate of unilatenal claims by the Latin American
states' some of which decided to extended thein jurisdictions outwa::d to
2OO miles (see discussions by Gancia-Amador, 1974 p. 33, and Hjentonsson,
1973). Then duning the l-958 Geneva Confenence on the Law of the Sea a
definition of the continental shelf was adopted which said that the shelf
of a coastal- state was a natunal pnolongation of the continental land-mass,
extending to a depth of 2OO metnes, or to such furthen depth as the super:jacent
waten penmits the exploitation of the resources thene within /

Thus., .while the geographical shel-f may genenally average 2OO metnes
in depth, the additional- critenion based on exploitability was d.ependent on

technological sophistication and thenefore woul-d change with time and the
expansion of knowledge. In this case, the 1egal continental shelf might
extend to cover the entire continental mar:gin, that is o the continental shelf
pnopenr the continental slope and the continental nise. Then one must addness
the pnoblem of whe::e the continental rise ends. Recently, the recoveny of the
sunken Soviet submanine in the lowest depths of the South Pacific has demonstnated
that technolory is availabl-e to exploit resources at most depths of the sea
bed, which means that most pants of the sea bed ane bnought within the ambit
of the legat continental shelf. This claim might sound absund but it underscones
the obsolesence of the present definition.

This vague definition of the continental- shelf was neinfonced by the
opinion expnessed, by way of dictum, by the Inte::national- Count of Justice in
the Nonth Sea Continental- She 1f cases (see judgement, I.C.J. ReDort,1969
p. 22)- Without pnoviding any guidelines fon the del-imitation of the coastal
jur"isdiction, the Court submitted that the continental shel-f was the natural
pnolongation of the continental land-mass, that the jurisdiction oven
resources therein belonged to the coastal state ipso facto and ab initio
and that the state would choose whether orn not to exploit these resources.
If it chose not to exploit them, that is its own affair: but no one else may

do so without its consent.

At UNCLoS III, the failure to reach an agreement on the coastal state
jurisdiction oven the continental- sheff has ar"isen from the nigid positions
taken by the states which have wide continental she.l-ves and thein unbending
adhe::ence to the doetni.;aes outl-ined above. They wourd like a nule to be
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adopted which would extend the jurisdiction of the coasta.l- state up to the

end of the continental margin" The second position, adopted by states with

an average width of continental shel-f (or no shelf at al-l) is that the legal

continental shelf should be co-terminous with the excfusive economic zone,

that is, ending at 200 nautical mil-es, This would mean that a coastal- states

with a continental- shelf extending to a width gneaten than 200 miles woul-d

fongo its intenests ovelr the excess area" This is the position which is
favoured by the Kenya delegation to the Confer:ence. The third atternative
seeks a compromise between these two positions: it pnoposes that whene the

continental ma:rgin extend.s beyond 2OO miles sovereign rights oven the nescurces

of the shelf should extend to the limits of the margin, but that this provision

should be accompanied by a revenue sharlng formula, an obligation to pay part

of the revenue denived from the area beyond the 200-mile zone into an

intennational t::easury. The revenue would then be used to def::ay the costs of

intennational- administnation related to the law of the sea, and the balance

distr^ibuted to developing countnies according to an agreed for"mu1a.

It seems that the thind alternative cffers an option which may ultrmatel-y

appeal to coastal- states, especially those with wide shelves. The central

pnoblem may a:rise from the dete::mination of the pnopontion of the pnoceeds

which should go to the international treasury.

These proposals do not, however, answer the question of the cnitenion

fon detenmining the outer l-imit of the continental margin, that is the outer

Iimit of the natural- prolongation of the continental land-mass. It has been

p::oposed that each coastal state shoul-d determine the outer limit of its

continental mar^gin; then the boundary would be su-b ject to neview by an

international group of experts called the Shel-f Boundary Review Commission.

Whateven definition of the J-egal continental shelf is finally adopted

it seems certain that eve::y coastal state will need to determine the extent of

its own continental shelf and adopt its own legislations and management

policies regarding jurisdiction oven the resources of the sheIf. Needless to
say, obtainlng ccmplete data on the continental shel-f and off-shore sea bed

aneas is a long and costly process. Hene again technological competence poses

a ser:ious problemo since only the states equipped with advanced technology could

u::der:take these pnojects. A necent report pointed out that most areas of the

oceans have not been sunveyed thoroughly enough to p::oduce a detailed pictune

of the bottom, adding in any case that out of 106 manitime countries only 37

were considered to have a ccmpetent hydrognaphic sunvey se::vice, 16 have only

inadequate senvice and 53 were without any facirities (u'N' Doc' E/4962/Rev'

2, I97I. p. lf7). Although some bathymetric surveys have in fact been cannied
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out in pants of the East Coast of Afri"arg th" December'1975 meeting in
Nainobi of tire Governing Council of the newly established Regional Centne

fon Senvices in Su::veying and Mapping dectared that available data are

nudimentary and that the Centne intended to canry out, among othen things,
bathymetnic sunveys along the coasts of Soma1i, Kenya and Tanzania,

emphasising that with the Law of the Sea curnent, it is vital that the

Contnacting Panties become aware of the extent of their" continentrl *"ogin".IO

Infonmation anising from such vital surveys and maps of the

continental mangins would assist in funthen development of national
policies and management of the continental shelf. Fon r"easons that
were stated eanlie:r and reinforced by the suggestions of the Regional

Centne for Senvices in Su::veying and Mapping, when examining the

legislation and policies being developed in Kenya one should also look at the

policies being developed by adjacent coastal states which are also

members of the Centne. This may assist in identifuing the subject areas

whene the eoastal states may eventually need to develop joint stnategies

of coastal zone management to avoid conflicts and ensune the maximisation

of consenvation and economic objectives

Manine Fishenies The sub ject of fishenies has been discussed mainly by

Committee II whose task was to deal- with the anea of national junisdiction
up to and including the exclusive economic zone. As a consequence, a lange

patrt of the pnovisions negarding fishenies have dealt with questions alneady

discussed in this paper.

It will be necalled that the ICNT contained genenal provisions
giving coastal- states sovereign nights oven the fishery nesources within
the exclusive economic zone. This was coupled with an obligation to allow
foreign states to ha::vest excess stocks. The same basic principles should

9. Cilek tas afs" pnepargd_ a srbs of Coastal
Geologr o ientific WonkshoP
on Coope::ative Investigation of the Nonth and Centnal Western Indian
Ocean. The two papers are now being pnepaned for: publication by UNESCO.

10. See Minutes of the Second Meeting of the Goverrning Council of the
Regional Centne fon Senvices in Sunveying and l{appilg, held at Nair:obi Dec.
19-20 1975, p.3. The Cent::e is a specialised technical organ of the U.N.
Economic Commission fon Africa and is only cumently consotidating its
facilities and nec::uiting staff to begin operation this year. It is anticiPated
that the Cent::e wil-1 coven Uganda, Kenya, Somalia, Tanzania and Malawi in
its su::veying and mapping of land and coastal zones.
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be undenstood with regard to specrflc sPecfes cf fish governed by the

rules of the exciusive economic zone but whose movements a::e not confined

to the zone" In thrs secrion we shall consrder fish nesour?ces according

to their major ctass:-fi.cations, These are sedentary species, that is
organisms which at .ire hanvestable stage erther are immobile on o:: under

the seabed on are unable to move except in constant contact with the

seabed on the subsoil-, (U.t't. Doc^ iaCONF ^ 62iW,P. IO, 15 JuIy I9?7, Ant

77 (4))ldemensal or coasral speciesl anadromous species, or fish that spawn

in the upper reaches of rivers, then as soon as they reach a sufficient
stage of matuniEy r.eturn to the sea and frequently r.oam beyond the economic

zone of the state of origin; and rhe pelagic or highiy mignatory species.

The sedenrar5/ specres, which include lobsters and fish which ane

normally found on the conri:nental shelf, would present very little pr:obIem

if there were agreement on the outer lrmi-c of the continental shelf and the

economic zor,e, At present, creatures of the continental shelf are considened

to belong to the cr-rastal srale ri they are wrthin the 2OO-mile economic zone.

On the othen handr thene is no agreement yet on the scope of the coastal

staters nights and duries oven sedentary spec:.es on the continental shelf
beyond the ecoltomic zone"

The coastal specres such as henning, trout and macke::el also fafl-
langely within the exclusive economic zone. Their concentnation and abundance

is generally associated with the abundance r:f the planktons - the oceanic

micno-onganisms on which they feed, Available maps show that the highest

concentration Of these micro-organrsms occups within a few hundneds of miles
of the coasts" These stocks naturally r3a:r ,oven the coastal- watens on economic

zones of mone than one st.ate, however. In this negand the d::aft anticle 63 of
the ICNT p::ovided that I these States shall seek either dinectly on thnough

appnopniate subregional or negional cnganizations to agree upon measunes

necessary to coondinate and ensure the conservation and devel-opment of such

stocks .. . " 
I The articl-e adds that:-

Whene the same stocks or associated stocks
of species cccur borh within the exclusive
economic zone and in aneas beyond and adjacent
to the zone, the coastal State and States fishing
fon such stocks in the adjacent area shall seek
either directly or thrcugh appnoprrate subregional
on regional organizarions to agree upon the measunes
necessarry fon the consenvation of these stocks in the
adjacent watens.
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Both pnovisions ane pertinent to the situation in the westenn

Indian Ocean. To date, there is no established penmanent consultative

al:rangement among the states of the western Indian Ocean to ensune national

utilisation of the coastal fishe::y uesounces. Kenya and Tanzania may

eventually agree on some limited consultation to deal- with fishing in the

Pemba Channel, as mentioned above, but this would stil-I be of timited scope.

A mo::e comprehensive fnamework shoul-d incl-ude at least Kenya, Somalia and

Tanzania but mone neasonably the full coastal negion fnom the Ar:abian Sea

to the Mozambique Channel.

As negands the coastal fish stocks which also Soanr beyond the

exclusive economic zone, the situation in the wester-n Indian Ocean is
difficult because it invofves foreign states almost entinely. In a study

done for the F.A.O., Hayasi (1971, pp. 2r 7) neponted that Japanese,

Russian and Taiwanese long-distance fishing fleets have been openating in
the area since early I95Os . Some of these states have demonstrated thei::
long-standing interests in the Indian Ocean through membenship in the Indo-

Pacific Fishenies Council, fonmed in t9+g.f] The management of the coastal

stocks which occun within and beyond the economic zone will require a complete

nethinking of the r:egional fnamework, so as to take full account of the

intenests of the coastal states within the negion. The gmtlaulng etony
confrontation between Iceland and the U.K. illustnated how difficult it
can to be to tny to cut off long standing fishing opportunities, howeven cogent

the economic neasons given by the coastal "a"a".t'

1l-. Fo:: the text of the 1948 agreement sea the United Nations Tneatv Senies,
,120 19520 p. 59. The t::eaty was::evised in 196I; the nevised text is in the
Unitea Nations TreH.-Serf"s,- 418 19610 p. 348. Members are Fnance, the Philipinest

E-ri",China(Taiwan),theU.K.,Pakistan'Konea'
Japan, New Zealand and Vietnam.

J-2. After Iceland extended its fisheries jurisdiction to 50 miles on .

1 September l-972, the U.K. filed an application with the fnternational Count
of Justice. See Intennational Court of Justice, Application Instituting
Pnoceedings (fi1ed with the Registry of the Court on 14 April 1972); TTshing
.J ur"i-sd:-ction (ttre United Kingdom of Gneat Bnitain and Northern Ireland v. Iceland).
While the Cou::t was still considering the issue, a senies of anned confnontations
between the naval- units of the two countries took pIace.

fn its final judgement the Court did not rule on whethen lcel-and had
violated intennational law. The Count hetd that Icelandrs unilater:al- measune
was not opposable by the U.K. because the two states had EIn agreement negand:
fishenies in that area. The Court directed that the panties wene unden duty to
negotiate a system of fishing which was equitable to both. See Fishenies
Junisdiction Case (United Kingdom v. fceland), ICJ Repolrts, 1974, pp.22'27.
The dispute had not been nesolved at the time of wniting. See some comments on
recent events in The Guar"dian Weekly, 16 l'lay 1976, p. 10. The Bnitish naval
frigates o:riginally sent-to esZoniBritish fishermen within Icel-andrs 200-mile
zone wene withdnawn on 3l- May 1976,
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The case of anadromous stocks such as safmon presents a unique

pnoblem because the states of origin maintain that they have pne-emptive

nights over the stocks. The ICNT provldes ln its dnaft article 66 that the

coastal states in whose rivens the anadnomous stocks originate shal1 have

the primary interest in the srocks and a nesponsibility to pnescribe

conservation standards and negulacory measunes. Under" the dnaft articles,
fishing fon the anadnomous stocks outside the economic zone is pnohibited
except whene such a nul-e wou-Ld cause demonstnabl-e economic dislocation to
the state which has tr:adrtionally fishqd the stocks in those aneas. The

a::ticle neguines that negulations in the areas outside the economic zone

should be enforced thnough regronal anrangements involving the states of
onigin and other interested states.

The final type of. fish considened by the UNCLOS lII is the pelagic
or highly migratory species such as tuna. These species migrate fnom one

coast of the ocean to another, spending m.ich of the yea:: in internationaf
waters beyond the limits of national jurisdiction. Ideallyrthe consenvation

and harvesting of these srocks shourd be controlled by an international
authonity such as the one pr:oposed fen sea bed resounces discussed be1ow.

Howeven, the Conference has never considened tneating fish in the
intennational a-nea as a common heritage to be consenved, harvested and

sold fon revenues going into a common rreasuny. Instead, fish outside

the economic zones ane fon the benefit of whoeven catches them.

In gene::al, the Conference the Conference favour.s establishment
of negional organisations to coondinate the consenvation and harvesting of
fish nesources and penhaps al-so provide a negulatory framewonk within which

the pa::ticipating states can jointly supenvise fisheny activities. This

means then that the Conference might only make genenal provi.sions as it has

done so fan and leave the detailed negotiations of r^egional fishery agneements

to the par:ticipating srates"

This situation presents a special challenge to the eount::ies

anound the Indian Ocean in general, and to the East African states in
panticular. As stated earlrer, the hrghly migratony species in the Indian
Ocean have been harvested al-mosr entinely by non-Indian Ocean states.
A genenal- framewo::k was established by the Indo-Pacific Fisher:ies Council
in I9+8, with ma3or nevisions in.l-961, but none of the East Afnican states
is a party to these agueements. Hayasi neponted that
Japanese Iong - Iine fieets began operating in the Indian Ocean in 1952,

while Kor:eans and Taiwanese fl-eets stanted fishing for tuna there in 1964.
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At p::esent it is wel-J,-known that the Japanese sn6 loneans have extensive

fleets with factor"y ships operating in most pants of the Indian Ocean.

When one considens the fishing industry as a sounce of food

protein and foneign exchange, and fishing as a labou::-intensive activity
if prope::ly planned, the impontance of the pa::ticipation of the East

Afnican coastal states, and of a ne-assessment of the ope::ation of foreign
fleets become obvious. It is even mone impontant when we consider that
the fo::eign states often l-ack the incentive to enfonce stnict conservation

measures. When stocks are depleted, foneign fishenmen ::eadily change thein
fishing gnounds.

The. challenge to the coastal states is thenefore to determine thein
basic national policies, and to formulate legislation and pr"ocedunes that
will pnotect thein own needs and intenests in the r:egion. Any study of a

national fishery industr"y should also examine the development of legislation
in the neighbouning states and assess whe::e the policies ane o:: shoul-d be

aligned on a ::egional basis. Then strategies fon management should be

assessed to maximj-se negional- and national- benefits.

The Sea Bed Resour"ces This category nefers to the nesounces of the

sea bed beyond the continental- shel-f and beyond the Iimits of the exclusive

economic zone. This implies in genenal that the resources in question are

beyond the limits of any national jurisdiction and ane designated as the

common heritage of mankind. It is penhaps fain to say that concern for the

national exploitation of these resources was the single most important facton

Ieading the world community to convene UNCLOS III. Questions concerrting the

precise legal boundany of this intennational anea: dnd who may exploit its
nesounces, are, without doubt, some of the most difficul-t issues befone the

Conference (See the discussion by Adede, 1975).

Even though there has never been a univensal agneement on the

pnecise delimitation of the a::ea of national jurisdiction, thene has

always been a gene::a1 agreement that the:re exists an international area

beyond the limits of any national jurisdiction. This anea is now known

as 
=s 

communis, on the common heritage of mankind, sub ject to contnol

and use by the intennational community genenally. The existence of such

an area was cleanly recognised in Ig69 when the United Nations General-
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Assembly adopted its Resol-ution 2467A, by which the U.N. Committee on the
Sea Bed was cneated, and Resol-ution 2+6'7C which called for: the establ-ishment

of an inte::national structune to or:ganise and contnol the explor"ation and

exploitation of these resources. This was neiterated in the sol-emn l'eclaration
of Principles Govenning the sea Bed and ocean Froon, adopted by the u.N.
General Assembly on 17 - Decembe:: t_970 CResolution 2749 (XXV) repninted in
fntennational Legal Matenials. I0 1971, p. 22O\, The fundamental assention
in .the Decl-anation is. that this ::es communis is not, subject to appnopriation*
by any petlson or state; in other wor:ds, it is not a nes nuflis on a no-manrs-
l-and whene any person or state can acquine ternitony. It was funthen decfaned
that the resounces of the anea would be used for the benefit of the international
community as a whole, taking into consideration the special- intenests of the
developing count::ies. In fact, the U.N. General Assembly e:cnted a special
r"esol-ution - the Moratorium Resolution (ZSZI+I , adopted on 15 Decemben f969 and

reprinted in International Legaf Matenials. .9 1970, p. 422\ - calling upon all
states to desist from any exploration or exploitation of the nesounces of the
anea until the appnopriate internationa] machineny is established. These ane

the fundamental pninciples on which the draft ar.ticl-es 2-8 of ISNT, Committee I
are )ase<'.

Thene is clear unanimity among the panticipants in UNCLOS III that
the sea bed beyond the economic zone and the continental shelf will be an

international- area. Committee I of the Confenence has the nesponsibility fon
seeking an agreement on how the international- community can best onganise and

exploit the resour"ces of this anea, which corsist largely of manganese nodul-es.
Thene is also genenal agreement that an fntennational Sea-Bed Authonity wiII
be esta-blished th::ough which memben states will administen the anea, manage

its resou::ces and contnol all othen activities in or resulting from the auea,
including the distribution of revenues from the nesources to benefit the
devetoping countni"" . 

13

Or"iginal1y, there wene major disagreements about the degnee to
which this Intennational Authonity would actually control- activities of
states ha::vesting the nesounces of the alrea. Negotiators strongly disag::eed
on the question of whethen the Authority should itself be given the powe::

and nesources to carry out exploitation of these tiesources, so that any states
o:: their citizens who desined to carry out similar activities woul-d be able to
Co so only on the basis of contracts or other forms of association with the
13. See the Repont of the - U. N. Secnetar"y-Genenal , t Possibl-e Methods and
Cr"itenia fo:: the S - rg by the Intennational- Community of pnoceeds and othen
Benefits Denived from the Exploitation of the Resounces of the Anea Beyond theLimits of National- Jur:isdictiont, U.N. Doc, A/Ac.138/38, 15 June t_971_. see
also U.N. Doc. A/CONF. 62/ WP. B/Rev. l/Pant I, anticles 26r 48r 49 and 50.
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Autho::ity. This position is favouned by the developing countnies (Gnoup of 77)

which have had adverse expenienees with the fnee openation of multinational
conponations and pnefen planned and contnol-l-ed economic activities. Thein

position is that the Authonity itself should camy out the exploitation of
these nesources and should control the rate of pnoduction and manketing of the

miner:al-s. It is al-so angued, pa::ticular:1y by the developing states whose

economies are highly dependent on the l-and - based pnoduction of the same

minenals available fnom the sea bed, that if production and manketing of these

mineral-s from the sea bed is not cont::olled, excess pnodl:ction might dis::upt

the manket and cause them serious economic dislocations.

An opposing position is taken by developed states which support
ffree manketr economic policies, aggressively led by the United States.

Simply put, the U.S. position is that the Authonity shoul-d denive nevenues

only fnom l-icenses. Most U.S. policy-makens considen the discussions of the

developing countries a waste of time. Legislators in the U.S. have alneady

int::oduced bills in their Congress whicfr, if passed, would autho::ise and

pnotect U.S. citizens who are neady to sel-ect economical-l-y attr:active sites
and begin mining in the intennational sea bed anea. Some U.S. Senators have

said, in fact, that they should go ahead and adopt national- Iegislation and

withdnaw from any funthen negotiations at UNCLOS III.14

Should the United States adopt this legislation, it would penhaps spell
the demise of any agneement on onderly and intennationally contnolled mining

of the resources of the intennational sea bed area. The technologically
advanced. countnies woul-d begin competing to captune mine::al sites in a mannen

neminiscent of the fonmen colonial acquisition of tennitories.

A middl-e viewpoint has been voiced at the negotiations (see U.N. Doc.

A/CONF. 62/W.P.8,15 JuIy 1977, Annex II). Yet even though thene is genenal

agneement about the existence of the intennational sea bed area, the la.ck of
fu::the:: agr:eement creates a situation in which individuat states may, and in
fact shouldrbegin thinking what policy options they wiJ-} adopt whethen on not
a tl:eaty is actually reached. If an Intennational Sea-bed Authonity is
established by tneaty, the individual developing states should considen possible

Such is the view of, fon example, U.S. Senaton Paul- Fanin who said o"-.oo,
the Senate Committee chained by Senator Lee Metalf:-
Let us not be distracted by expnessions of rcautious optimismr,
promises of inter"sessional work - wonk which is seldom p:rocluctive -
and the scheduling of ever-more sessions of the LOS Conference into the
yean 1977. The job must be done in this Cong:ress, In the 93r:d Congnesst
youn bill S. 1134, was reponted by the full Senate fntenion Committee.
Let us begin by taking definite action on your bill S. 7I3 in this
Congress. U.S. Cong:ress, Hea:ring Defonq the Subcommittee on Minenals,
Mineral Fuels of tfie -C-ommitt& -on Irrte::ion-a-na-InsuGa Alfains

14.

Cong::ess, 4 e 7 , Pa:rt 3" D. 1167.
94th
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sounces of technolory and especially the t::aining of l-ocal exPerts r to
facilitate their participation alongside the Authority. ff no Autho:rity

is established, every state must act independentl-y and should considen the

tr"aining of focal people and examine ways of gaining fnom the sea bed

resources. The westenn Indian Ocean states have accepted, in pninciple,

the need to establish a r:egional Oceanognphic Support Centre whose

function would be, among other: things, to b:ain marine scientists up to

the maste:rts and Ph.D. Ievel (see rRepor-t of the Sub-gnoup on Coastal

Physical Oceanognaphyt issued at the Seminar and Scientific Workshop on

Coope::ative Investigation of the No:rth and Central Westenn Indian Ocean

hel-d at the UNESCO, negional office in }Iairobir 23 - 31 Manch 1976).

SUGGESTED RESEARCH TOP]CS

The stnategy of an individual- state action may faIl unden two

broad categonies: I) to identify the range of its own national- interests

vis a vis the interests of othe:: states and the intennational- community

at la::ge, and to inco::porate these inte::ests within a national legislative
fnamewonk, and 2) To develop national- management strategies for the imple-

mentation of the legislative p::inciples in such a way as to avoid conflicts
with otheu states. The pnovisions of the legislative enactments will show

the extent to which a state is pnepa::ed to carry out the management '
consenvation, exploration and exploitation of the manine resources fon the

good of the national population. These two major" activities of the

individual- state - legislative and managenia each ::eguine infonmation

which can be genenated by appropriate r:eseanch.

The Study of the DeveloDment of Manine Policie s and Leeisl-ation

The punpose of this type of research is to ascertain the extent to
which a countr5r or countries unden study have thought out and defined thein
mar"ine policies - and how the policies ane embodied in thein legislative
fnamewonk. It should inc1ude pnimarity the coll-ection and collation of the

legislative texts and policy instnuments nelated to the conservation and

d.evelopment of coastal- and offshore nesounces. We knowo for example, that
Kenyars major policies on fishenies a:re contained in the Fish Indusu:y Actt

1968, and that legislation on the continental she.l-f was adopted by

Pa::liament in 1975,

AJ-I legisfation should be col-lected on the following subjects:-

l. Delimitation of the teryitonial sea

2. Rights and duties within the contiguous, lresource

pr economic zones and the delimitation of such zones
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The contno1 of pollution in the exc.l-usive economic zone

by substances and mate::ial-s from ships

The control of pollution of the sea fnom land-based

sources, including pollution in estuaries

5. Manine fisheny indust::y

6. Mining and mineral nights on the continental shelf

Mining and minenal ::ights in the sea bed legislation
pnotecting ponts and harbouns

8. Legislation p?otecting ponts and harbours

9. Coastal and off-sho::e pa:rks and recneation facilities

10. Shipping and me:rchant ma::ine legislations, especially
the conditions fon awanding national flags to ships

11 . Scientific ::esear:ch in the ter"::itonial sea and the

economic zone.

It has been emphasised in this paper that the national-

management of manine nesoursces, especially in the aneas of fisher:ies,
pollution control and the exploitation of liquid minerals, requines a

bilatenaL on negional approach. As alneady noted, this view was stnongly
emphasised.at the Seminar on Coope:rative Investigation of the North and

Centnal Western Indian Ocean in which Kenya scientists participated. Each

of the coastal states in Easte:rn Afnica, while developing its own policies,
should study the connesponding policies of the neighbouning coastal states.
Fon example, if legislation is collected fnom Kenya on the topics listed
above, an effo::t should be made to obtain conresponding texts at least
fnom Somalia, Tanzania, Mozambique, Madagasean, Mauritius and the Seychelles.

Texts rnay also be collected fnom llganda, Zambia and tlalawi, Iand-locked
states which may be inte::ested in negional a::r:angements such as those
pnoposed by the Kenya delegates at the UNCLOS III discussions on

the exclusive economic zone.

3

+

7
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Manine Resounce Management Studies A s tudy should be made of what a

country is doing or ought to do, in or:den to nealise the benefits of its
marine resources, while avoiding the possibl-e adverse consequences of
expanded manine activities. The scope of studies undertaken in this
anea will depend lar:ge1y on the J-egislating which has been enacted on

the topics listed above. In othen wonds r:eseanch is needed to ascentain

what countrS/ actually does to implement its national or regional policies
and negulations.

Such studies will be continuous and diverse, in that they wiJ-I examine

the issues of development and management over time. Foll-ow-up studies will
be needed in o::der to assess the interaction between the development of
manine activities and other areas of national concern, including the impact

on coastal populations.

The fol-l-owing broad aneas of study may be discerned:-

Fishery Industry
Survey and chanting of fisheny resounces

Development and regulation of equipment

Development of fishing vessels - motor, steam, nowing and sail
Measures to pnotect fishing grounds from mone efficient foreign
fleets (Note the experience during the devel-opment of the Common

Fishenies Policy in 1970 by the Eunopean Economic Community and

the resistance by Italy, France and Norway. )

Effects of changing fishing technology on the coastal fishing
communities

The annangement of joint ventures with foreign fishing intenests
(..g., Kenya Fishing Industries as a joint enterpnise of Ataka

and Taiyo of Japan and Kenya Maritime Co. and I.C.D.C. of Kenya)

Aquaculture and biological consenvation projects
Pattenns of conflict management or avoidance (Note for example

the Pemba Channel fishing dispute with Tanzania in 1970-7I. )

Procedures for dealing with states which have been fishing in
the sea anea now to fall- within the limits of the exclusive
economic zone. (Consider options for phasing out or joint
ventunes with Soviet, Japanese, Taiwanese and Korean fisherrnen.)
Fish pr"ocessing and marketing facilities at the nationaln negional

-and internatior.,el l-eveIs

The r:ole of the EAMFRO and local-1y availabfe labonatory facilities

I
2

4
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L2. Coopenation with international onganisations coneenned with
fisheny activities (e.g. FAO, UNEP, UNESCO, IOC, ECA).

The Regul-ation of Scientific Research in Coastal- Watens cannied out ly
National and Foneign Scientists
Coastal- and Off-shore Panks and Recr"eation Facilities

I. The impact of expanded coastal tounism and recneation on

coastal- populations
2. Parks and necneation versus consenvation measunes.

The Continental- Shelf and Sea-bed Resources

Pnognammes for coastal- and off-shore hydnognaphic surveys

and charting
Prognammes fon prospecting and dnilling for solid and

Iiquid minena1s in the continental sliel-f and the sea bed

Possible envir^onmental- consequences of drilling fon minenal-s

in the coasta.l- zone

Possible economic and social consequences fon the coastal
populations of expanded mining activities.

Pollution Contnol in Hanboun Coastal and Off-shone Areas

I Pnocedunes for the control of effl-uents dischanged f::om

coastal- urban and industrial- cent::es

Pnocedunes for the contno1 of polldtion from othen land-
based sources

Pnocedures fon dealing with accidental- and del_ibenate

discharges at hanbours and off-shone terminals
Arnangements fon handling majon spills fnom ships, such as the
Torney Canyon disaster. This would include an investigation
of available vessels, spnaying equipment and detengents appnoved

by manine biologists; available bombs such as wene used by the
Royal Air" Fonce and the Royal Nawy in the case of the Tonney

Canyon in 1967;

the possible nole of the Kenya Nary, Anmy and Air: Force;

coondination with othen negional states;
anrangements with developed on manitime states fon assistance
in the case of a major spi11; and

arnangements for^ consul-tation with competent international-
onganisations, such as IMCO, UNEP, FAO, IOC and UNESCO, in case

of a major catastnophe to deal with aftermath of the dischange.

2

I

2
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ine and the Level of Investment in the Shipoine IndustrvShipp

Specific Administ::at ive Pnocedu::es for Dealing with Volations of the

Lesis Iation
Tnaini ne Proqrammes fon Local- Manine Scientists

Local t::aining facilities (existing and Planned)

Available focal marine scientists
Those stiII in training locallY
Those in training abroad

The nole of international agencies and the support

::eceived fnom multil-atenal programmes such as TEMA in the IOC.

Pnocedunes for exchange of training information with other

regional on international institutions or states'

Mana t of Other Coastal or Off-shore Installations

Consenvation and Use of Coastal Mangrove Vegetation

(Man:":'cve trees are widely burned fon chancoal-')

Additional topics for ::esearch wi}l become evident as more

infonmation is gathe::ed in these areas. Studies initiated now will lay

the gnoundwor: .-:or a continuing series of developmental and management studies

in the 1980s. Compnehensive work in these aneas should be muLti-disciplinany,

involving a numben of capable researchens in appnopr:iate discipLines to pnovide

a comprehensive body of information for the national development f marine

policy in an individual count::y and on a negional or intennationaf basis.

1
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PRXSENT AND FUTURE PERSPECTIVES ON MARINE AFFAIRS IN KENYA

By

B.F. Makau

National- Council fon Science and

Technology

INTRODUCTION

The Science and Technology Act (No.g of \977) was necently passed

by Panliament, theneby establishing machineny in the fonm of the National
Council fon Science and Technology (NCST) to advise the Kenya govennment on

a national science policy and coordinate r:elated mattens. One of the basic
tasks which the NCST will canny out towands the goal of forrnulating a national
science policy will be the identification and costing of pnojects. This will
give the NSCT an insight into the state of any bnanch of science and technology
in the country. In the case of manine sciences the NCST, openating on an

ad hoc basis, appointed a Wonking Party of expents in Novemben 1975 to
examine the need fon a Manine Resources Institute in Kenya. Invo.l-vement in
this exe::cise has given the NCST a genr:a1 view of the state of manine activities
in the eountny. This shont papen is not a presentation of the nepont of the
Wonking Pa::ty, but it contains the highlights of what was found duning the
investigations.

THE RESOURCES OF THE KENYA MARINE ENVIRONMENT

The coastal- a::ea unden considenation includes Kenyars coastal
str:ip, the ternitonial sea, the exclusive economic zone and the continental
mangins. The manine envinonment in this discussion is taken to include the

Iitto::al zone, the watens of the sea and the sea-bed. Within this area,
fishenies eonstitute the main r"eadily indentifiable ma::ine nesource. However,

as exemplified by the nange of topies being discussed in this seminan, the

manine envinonment is a diverse one. Other" potential ma::ine resources of
the Kenya coast ane manine algae, fossil corals, marine forests (mainly

nangl:oves), minenal nesounces, tidal energy, wind energy, and the water

itself as a communication medium and as a source of aesthetic val-ue.

THE CURRENT STATE OF MARINE AFFA]RS IN KENYA

Basically, thene ane four inte::Iinking processes associated with
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exploitation of manine nesounces: identification, estimation, exploitation
and consenvation. Pnesently these processes ane at such low Ievels in Kenya

as to make rapid expansion of the utilisation of manine resounces unlike1y.
Realising this, the Scientific Workshop held in Nairobi in Manch 1976 unden

the Intengovennmental Oceanic Commission (IOC) necommenCed. that in ond.en

to be able to take pant fu1ly in the Coopenative Investigation in the
Nonth and Cent:ral- Westenn Indian Ocean (CINCW1O) it was necessany to develop

the national marine inf:rastnuctune of the East Afnican States.

Let us bniefly l-ook at the manine activities going on in Kenya

and attempt to pinpoint the constnaints and p::oblems that caII fon solutions.

Identification and Estimation

Much still nemains to be done in sunveying Kenyars manine nesources

Annual pnoduction figunes and the informed opinion of those dealing with
the 'narine dealing with the manine environment ar.e not yet sufficiently
nel-iable to indieate the true extent to which manine nesounces are present

in Kenyars waters. The identification and estmation of stocks of fishenies
and possible minenal nesounces, and the car.nying out of hydnognaphic and othen

oceanognaphic sunveys seems to be beyond the capacity of present Kenyan

manine establishments, mainly due to the usual budgetany and technological
constnaints of pensonnel and funds. To perforrn these tasks satisfactorily
nequines sophisticated facilities, equipment and vessels.

The Fisheries Department has been cannying out some surveys on

fishenies but this wonk needs funthen inputs of pe::sonnel and equipment if it
is to pnogness napidly.

Pnospecting fon off-shore oiI and gas is pnesently beyond national
nesout:ces in terrns of money and technology and is pnesently being carried out
by foneign oil companies. About twelve months ago thene wene seven consontiums

exploining fon oil in Kenya. Foun have ceased openations and only thnee ane

nemaining. The thrnee nemaining ane Texas Pacific Kenya Inc., Wainoco Kenya

Ltd. and Total Explonation Ltd. The Licences fon the finst two i.e. Texas

Pacific and l{ainoco, cover explonation on }and and pa::t of the immediate

shallow sea watens. The Total Licence covens a section of the deep offshone

watens lying mainly in the 2OO-mi1es economic zone. It should be noted that
companies tend. to team up to explone a given l-icence area, and also foreign
companies ane nequined to incl-ude at least one Iocal company in explonation
and prospecting: Hence the use of the tenmt0onsontiumsr.
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It cannot as yet be said whethen oil wiII be found in Kenya.

Howeven, it is worth noting that most of the explor"ation which was abandoned

was on dny land and now emphasis is shifting towa::ds the ma::ine anea. Reponts

of companies that have ceased exploration and prospecting are deposited in the

libnary of the Depantment of Geol-ogy and Mines and they are available to bona

fide neade::s, with permission from the Depar"tment. Reponts on on-going

explonation and pnospecting ane confidential and avaifable only to relevant
government authonities

On inforrnation neceived from the East Afr^ican Hanbouns Corperation,

thene appears to be a wonld-.ri,ie shontage of hydrog::aphic survey personnelt

and to date only a small pontion of the Kenya coastline has been chanted

and that was in the I95Os. Thene have been pnactically no su::veys of
minenal resources or the potential for wind and sol-ar energy util-isation at

the coast, though some sunveys have been carnied out on algaer turtles
and mangnoves.

Resea::ch

Some of the survey activities mentioned above could be classified
ur.:er:, nesearch. Apart fnom these activities howeven, thene ane other lar"ge

aneas of research which have been left unattended. These includer rn!9rjlifu_
ecological neseanch, environmental quality control, pr:esent and potential
pnoductivity of the creeks, mariculture, use of sea weed fertiliser and the

economics of exploitation of the manine nesources. The East Afr^ican Marine

Fisheries Research Onganisation (EAMFRO) which is primanily a nesea::ch

onganisation has had no labor:atony facilities fo:: some time. This, added to

the fact that their reseanch ship had become ol-d and unsenviceabler means

that they have not been able to make progness in thein research. In gene::al

then, thene is a gr^eat need fon manine neseanch in Kenya.

Pensonnel and Tnainine

Several establ-ishments, such as the Fishenies Department, the

East Afnican Harbouns Conperation, the Afnican Marine and General Engineening

Company (AMGECO) and the Mombasa Polytechnic, have some limited pnovisions

fon tr"aining Iowen cadre manine pensonnel. The Univensity of Nairobi has

undengnaduate programmes in natunal sciences and engineering fnom which a

few g:raduates are recr^uited into marine occupations and acquire technica.l-

skil-Is thnough on-the-job expenience. Atpnesent thene ane no pnovisions in

Kenya fon tnaining in the manine sciences pen se at the highen gnaduate and
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and technical levels. This lack is :reflected in the low level of reseanch
activities going on in the manine sciences field.

E Io tation

A Look at the fishe::ies pnoduction statistics at the coast fnom

1973 to 1975 (Tables I to 4) shows that fish pnoduction gnowth has been

sl-ow. This has been attributed to the low leveJ- of fishing technology among

the fishenmen as well as transpont and marketing pnoblems. The low level
of fishing technology has meant that the fisher:men ane unable to fish in
deep on nough watel^s. At p::esent foneign vessels ane vigonously exploiting
Kenyars deep-sea fishenies. The amount of deep-sea fishenies bnought to
the Kenya Fishing fndustries (Kfl) is shown in Table 5. These figunes are
companable to those of inshone fisheries pnoduction as shown in Tabl-es l-

to 4. The deep sea fish are caught mostly by foreignens take away, though

this is thought to be consider:abl-e. Betten noads, sea communications and

nefnigenation facilities need to be developed to solve the tnanspo:rt
pnoblems. The elimination of fish dealens as middle men, the stnengthening
of the co-openative movement and the establishment of a fish pnocessing factony
at the coast have been suggested as othe:: possible means of impr"oving manket

conditions. OnIy 12 pen cent of the fisherrnen at the coast ane membens of
the Fisherrnenrs Cooperative Societies, as shown in Table 6.

The Kenya government has ::ightly invested a gneat deal of resources
in the hanboun facilities in Mombasa. The incneasing tnaffic (figu::es fon
1965 to 1974) call-s fo:: continued expansion of the hanboun and additional
fac'il-ities for" ship nepai::. The Kenya Eovennment has plans to establish a

second hanbour, but this may take some time. AMGECO, with strong financial
backing from the governnrent, is const::ucting a dny dock capable of taking
ships of up to 2O,O0O tons. This wiII be the only ship nepain facility between

Bombay and Durban and wiII call- fo:: incneased training of manDower.t J t--s-. :

The Kenya Development Pl-an for l-974-78 indicates that with time

tounism is expected to become the countryts biggest foreign exchange earnen

and one of the major empJ-oyers. Acconding to the governmentts Economic

Sunvey of 1976, estimated tounist expenditune nose by 26 per cent, from

K526.5 million in 1974 to KJ33.4 mil-l-ion in 1975. Rising costs and a severe

necession in tour^ist-genenating count::ies have affected the g::owth of
intennational tourism, and. it is noted. the Economic Sunvey that under: the

cincumstances the fact that tourism in Kenya gnew moder^ate1y in 1975
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nepr:esents a considenable achievement, even though ovenall pnog::ess

fel-l below the 1974-78 DeveJ-opment Pl-an targets. The numben of visitors
to Kenya incneased by 5 pen cent while visitor-days gnew by I2.5 per cent

fr"om 4.41 million in 1974 to 4.96 million in 1975, mainly as a result of
the lange incnease in numbers of visitons staying for as long as a month

in the country. The tounist visitons tnavel-Ied to thr"ee main destinations,
Nainobi, the coast and the game panks. Figunes availab'le from 1966 to
1974 (see Table 7) show that nonnesidents occupy mo::e beds in coaSt

hotels than in all up-country hotels taken together, excluding Nairobi.
This shows that apart fnom the wildlife attnaction, holiday-makens stay

longen in Kenya because of the coastal- recneational faciLities. The completion

of the Mombasa Inte::national Airpor:t wil-1 now enabl-e visitors fnom the

tounist-genenating centnes of the wonl-d to fly directly to the coast.

Tounism should also be enhanced by the cneation of the Diani Beach Complex.

The gnowth in tou::ism at the Kenya Coast has been fonecast at 9 pen cent

per annum. This will entail- an increase of 15,OOO hotel beds by 1994.

but al-so wiJ-I requir:e the impnovement of present se::vices and facilities, such

as sponts fishing, boating facilities, waten supplies, infrastnacture
(sea and land), polJ-ution contnol, and also pnotection of the cuftune and

monal fibre of the indigenous population f::om the impact of the tounists.

Mangnoves ane exploited fon many economic punposes at the coast

and are afso exponted to the Middle East. Mangroves act as shone.Iine

stabilisers and p::ovide a habitat fon juvinile stages of some commercially

impor:tant prawns and fishes. Maricul-tu::e could be developed around

the mangnove Swamps in Lamu. The mangnoves need p::otection fnom oil
pollution and neseanch into ways of control-ling the mangnove boren.

Salt is presently pnoduced by dessication at Ungwana Bay north

of Malindi by Kenya Salt Manufactur:ens Ltd., Fundisha SaIt Works Ltd. and

Ngomeni Salts Ltd. i{e wene not able to find out the total production

from these companies.

Two mone pnospective companies have applied and have been altocated

funther: aneas for sal-t pnoduction at Ungwana Bay, indicating a lange potential

for salt pnoduction and marketing.

Fossil conals ane at present being exploited by the Bambuni

Cement Facto::y for :: j:; production. Oi1, a potential nesourcerhas not

yet been discove::ed in Kenyats waters, as mentioned eanlie::, but with the

continental shelf falling within Kenyars excl-usive economic zone, prospecting

fon oil- in this ar:ea should continue to be encounaged.
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Other nesources which have been shown to be of substantial
economic value and which ane avai.l-able but have not been exploited at the

coast ane seaweeds and solar and wind enenry. In genenal then, much still
nernains to be done in terms of the exploitation of Kenyars marine nesources.

Conservation and Pollution Contnol

The Developnent Plan of 197+-78 states:

The ltaylae Conservation and Restonation Progr"amme wilf incnease
its monitoring and contnol of the pollution of the sea and shoneline
by oil, effluents from factories and ships, and municipal
wastel pnotect the mang:rove swamp anea from dumping and indiscnimi-
nate cutting; incnease measures to prevent the use of explosives
fon fishing; regulate mone closely the nemoval fon the cu::io
tnade of live mar"ine inventenbrates; and nestone and pnotect
the manine turtle and dugong populations of the coast until
they ane adequate to be used again for food unden pnoper
conservation measunes. The Govennment will also seek to
obtain international agneements and impnovenents in intennational
law nelating to the use of the seas and thein products and
pollution of the mar:ine environrnent. (p. f9+, Section 9.la(iv)

With negard to the marine conservation and nestoration pnogramllE

descnibed in the p1an, the government has taken severaf steps:

In 1974, the government conrnissioned the Nonconsuft A/S to carny

out a sewerage and waste disposal study for Monbasa. The study is now

complete and its findings will be implemented in due counse.

Mangrove swamps are gazetted and eutting is controlled by the

Fonestry Departnent on a sustainable basis. The expont of live and dead

manine ve::tabrates and shel-Is fon the cunio t::ade has been banned. A manine

pank is planned fon the Lamu anea to pnotect the manine tur:tl-e and dugong

population. This will- be in addition to the panks ah:eady established at
Kitue/Mpunguti nean Shimoni and the one at Watanm nean Malindi.

Kenya has been actively taking pant in the United iatlme Ign

of the Sea Conferences which is the proper fonum for seeking intennational
agneement and iipnovierntg in intennational mar^itime Iaws. Althouglr the

positions taken by Kenya in the International Law of the Sea Conferaences are not

outlined in the Developnent PIan, they can now be taken as national planning
policies which have cnystaflised in the I97+-78 period. The neference in the

L97O/?4 Developnent Pl-an (p"29+) to plans to expand Kenyats fishing activities
to 2OO to 300 miles fnom the shore and the fact that an off-shore oil-
explonation agreement was made with Total in 1972 show that Kenya was already

thinking in tenms of the 200 -mile economic zone the late 1960s and eanly l-970s.

The 1974/78 Development Plan (p.194 Sec"9,f4(vi)) expnesses Kenyars intenests
as follows: rThe Govennment will also seek to obtain interrrational agneenents

and impnoverEnts in intennational i": relating to the uses of the seas and
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their: pnoducts and pollution of the rarine envinonrnentr. Sone of the specific
detail-s have not been elabonated but this statenent and the pnevior.rs actions
of the govennment nepnesent national policy in these matters. AIso a nunber

of issues have only become appanent since the 1970-74 Developnent Pl-an was

written.

A National- Manine Anti-pollution Committee has been fonred.,

composed of representatives fnom the National Envinonrent Secnetaniat,
Office of the President; Police Ain-'ng, Office of the Pnesident;
Pnovincial- Comrnissionens )ffice, Mombasa, Office of the President; Kenya

N"ry, Ministry of Defence; Fishenies Depantment, Ministry of Tounism and

WiIdIife; Waten Depantnent, Ministry of Water Developnrent; The Menchant

Shipping Supenintendent, Ministry of Powen and Communication; OiI mar:keting

conpanies (one representative fon all- of them), East Afnican OiI Refinenies;
E.A.H.C.; Mombasa and Hotel Keepens Association, Monbasa.

The functions of the Committee are: -
a. To fonmulate an oil spil-l- contingency plan fon application

in the event of a ser:ious or major spill in Kenya;

To institute measunes fon effective monitoning, discovery,
reponting, cleaning up and containing the spread of
pollution;

To developm Kenyafs manine anti-pollution capabilities;

d. To keep abreast of new technonogical- advances fon manine
anti-pol-l-ution equipnent and to review the contingency
plan acco::dingly;

e. To advise the competent Kenyan autho::ities on the acquisition
manine anti-pollution clean up and containment equipnent;

To institute nreasunes to ensure the maintenance tf such
equipnent as required;

To advise the Kenya shipping industry o- implenentation of
various regional on intennational conventions or agreefipnts
concerning manine pollution; and

To stimulate and streaml-ine co-operation and eo-ondination
between govennrrEnt, por"t authonities and the Shipping
Industry with negand to the p::otection of the marine
envinonment.

b

f

E

h

The Committee is stil-I fainly new, but it is hoped that with these
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objectives and membenship it should be abl-e to have an appneciable impact

on manine pollution at both the national and the regional- Ievel-s.

Although Kenyars coastal watens are not as polluted as some

beaches in other pants of the wonld, Iange tar-balls have been observed on

the Kenya coast and oil and ship wastes from ships many miles out in
the sea ane carnied by the East African curnent and end up along the
East African eoast. In addition, thene is increasing pollution fnom

factonies and towns and due to soil enosion. Thus Kenya requires a pollution
monitoring programme. It should al-so be noted that Kenya las not had

facilities to deal with a major pollution hazar^d such as a bur:st oil-
tankeno although this situation is expected to be ::emedied in the near futune.

THE R'TURX OF MAR]NE AFAIRS IN KENYA

Thus we have $O**rthat management, nesear?ch, training and exploi-
tation of ma::ine resounces have lagged in Kenya. Due to the realisation
of this situation, thene have been a numben of pnoposafs recently fo::

activating marine prognammes emanating fr"om different quartens such as,

among others, the Fishenies Department, the University of Nairobi, the
National Museum, EAMFRO and different UN bodies. The Fisheries Depantment

pJ-ans to strengthen its neseanch depar"tment; the University of Nai::cbj has

plans to stant courses in manine sciences; the National Museum has plans

to establish a manine museum which will- al-so have a neseanch component I

EAMFRO is about to complete a new research labor:atory and acquine a new

r:esearch ship; and different UN bodies have responded favourably to a

progllamme of stnengthening national ma::ine infrastnuctunes, a task which the

IOC is about to undentake.

Al-] these prognammes must be co-ordinated. An integnated
institution should be establ-ished with research and training functions.
Such an institution shoul-d be established with research and training
functions. Such an institutions could initially have depantments of
fisheries, ecological studies, envrionmental quality control-, sea tnansport
and communications, and economics. The economics depantment should evaluate
the r:esearch conducted by the othe:r departments and advise on the economic

exploitabifity of marine resounces. The costs of setting up a weII staffed
and equipped institute as envisaged above have been estimated to be as

foflows (fgZ0 pnices and local salaries);-
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K574O r0O0 (US$L )7721000)
KJ260 1000 (US$623 1000)

These estimates do not include the capital cost of a medium-size research
neachen ship would be in the negion of K.f2mil-Iion

These costs could come down considenabJ-y if some of the pnesent

nesources of the countnies in the eastern coast of Afnica wene bnought

togethen.

Such an institute would be semi-autonomous, managed by a governin;
council of govennment and Univensity officials and funded thnough one of the
govennment ministnies. It should be noted hene that the NCST cannot

openate such an institute, as the NCST, as pnesently constitutedn is only
an advisony body. However, the programmes for the institute would have to
be neviewed by the NCST Research Advisony Committees.

SUMMARY

The full economic potential of the Kenya coast is not known.

There is an urgent need to carry out compnehensive surveys and nesearch on

the nesounces of the coast. The few surveys made have indicated a wealth
of biological nesounces, some of which are currently being heavily
exploited by foreigners. Geological sunveys have yet to be initiated.
Demands fon manine se::vices, such as boat building, ship se::vicing,
tounist facilities, har"bouning and landing facilities and pollution monitoring,
are on the incnease.

The national institutions lack the necessany manpower, funds and

equipment to ca:rry out adequate manine nesearch, exploitation, consenvation
and training, in addition to their cunrent nesponsibil-ities. The curnent

consensus among U.N. agencies and East Afnican governments seems to be that
national marine institutions in these countnies are weak and need to be

stnengthenedn so that the countries can enhance the exploitation and

consenvation of thein marine nesounces as well as pa::ticipate more fully in
a negional integr:ated pnog::amme. The costs of establishing a Ma::ine Resources

Institute in Kenya which would be able to fiII most of the pnesent gap in
manine studies has been estimated at Ki 7401000 capital costs, excluding a

research ship, and KJ 2601000 recunnent costs. Thene is also a serious,
immediate need to increase fishenies production fnom indigenous fishermen

by exploning ways of enabling them to fish in the deep-sea waters and

stneamlining manketing.
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Table 5. Deep-sea fish bnousht to Kenya fishing industries. L973-75.

SPECIES

Albacor"e

Big-eye tuna

Blue-fin tuna

Yellow-fin tuna

B1ack manlin

White manlin

Blue manlin

Stniped manlin

Red mar:lin

Sail fish

Skip jack

Sword-fish

Shark

Mako shark

0thens

QUANTITY (Metnic Tons)

1973 1974 1975

2,l-72

1r060

5

2r568

148

9r

93

119

166

1r1

155

254

1r685

1r583

,7

2r301

277

85

151

230

222

27

212

404

19I

463

9.

5L2

39

20

41

14

33

54

61

30

88

TdTAt

Sounce: Pishenies Depantment, Mombasa.

6,942 7r184 1;5ss
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TabLe 6. Numben o fishertnen and f1 co-oDenative membe:rs inf

Coaet Provlnii'bv -distnict

DISTS,ICT - . ESXIUATED I'IUMBER OF
TISHERUEN

CO-OPERATIVE
UEUBERS

LAMU

KITIEI

TAI.IA .RII,ER ( KIPIT{I )

MOMBASA

IOIALE

2,400

Lr500

164

11000

2,600

2L

r+48

99

36

3rt1

TOTAL 7,664 945

Sounce: Fieheniee Deparitnent r. Mombasa.

a

,
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LEGISLATIVE DEVELOPMENT IN
KENYA CONCERNING THE TERRITORIAL
SEA AND THE CONTINENTAL SHELF

by

c. Odidi okidi
Institute for Development Studies

Univensity of Nainobi

This paper discusses two legislative Acts in Kenya, the Tennitonial
Watens Act of l-972 and the Continental- She1f Act of l-975. It is the finst
in a series of studies which will- e>amine the development of legislation and

policies nel-ated to the control of coastal- and off-shone nesources in Eastenn

Afnica. This study focusses on key concepts in the statutes and analyses

the texts in onder to identify potential strengtl:s and weaknesses. Whene

appnopniate, r:ecommendations are made to fill any l-acunae and pr^ovide the
compnehensive legislative fnamework necessany fon the effective management

of coastal and off-shone resources.

THE TERRITORIAL WATERS ACT. L972

Kenya has a coastline measuring 247 mil-es from the Somalia to the
Tanzania bonden. It is along this coastline that the 1972 Aet of Parl-iament

extended the territorial junisdiction outward from the old distance of three
miles to a distance of twelve miles. This bneadth is measuned from a base-
line along the .l-ow waten mank, on where applicable fnom a str"aight fine
which closes the indentations of the coastl-ine. This means thatal.l- w.:tens

within the base line on the straight line along the indentations are
negarded as intennal waters of the coastal- state. As we shall see below,

unden intennational- l-aw the scope of jurisdiction of the coastal state oven

intennal or inland watens is mone compnehensive than that over the ternitonial
watens. It is intenesting to note in this negand that Section 4(2) of the
Kenya legislation defines the tennitorial waters to includ€ 'al-I- .-:r,t of the open
sSat that tlie- tenr:ton:1a1. sea.incl-udes any inland watens of Kenya.

In a schedulertheTennitoniat Waters Act stipulates the course of the
base line fr"om which the twelve miles of tennitorial waters ane to be

measuned. Inhere the coasts ane adjacent to the tennitorial sea of a foneign
country (such as in the Pemba Channef), the breadth of the territorial sea

is to be l-imited acconding to the equidistance pninciple whichshould

apply rB Bpacifled at the I3J8 Geneva Convention on the Tennitoriaf Sea

and the Contiguous Zone (unitea Nations Trea Series 5l-6 1964, Anticle
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I2(.. , p. 205). The scope of Kenyars powens of junisdiction of unden this
Iegislation and the evidence that may be evoked to support the propr:ierty

of these powers so exercised are discussed in this Paper.

The Act lays down no specific functions, activities on objects that
are subject c_: control-. It is, therefone, reasonable to assume that the powens

of Kenya to contr"ol any functions or objects within the territonial sea may

be understood within the provisions of general- international- law and tneaty

pnovisions, especially the 1958 Geneva Convention on the Tennitor:ial- Sea and

Contiguous Zone to which the Kenyan Act makes reference.

Gene::a1ly, the ternitonial waters ane understood to constitute the

national domain of the coastal state, that is, pant of the open sea within
which the coastal- state may enact l-aws and enfonce regulations as it would

on its inland tenritory. But this construction is not entirelycorrect; it
is qualified by the p:rovision of the right of innocent passage allowed to
for:eign ships. Article 14 of the 1958 Geneva Convention on the Terr"itor"ial
Sea a:-'* Contiguous Zone states that ships of all States, whether coastal on

not, shal-l enjoy the right of innocent passage through territorial sea. The

Convention adds in Articl-e 16 (t) that the coastal State may take measures

necessary to the pnevent passage which is not innocent.

This nule was adopted by the International Law Commission (ILC) in
its 1956 d::aft articl-es and was subsequently accepted by the 1958 Geneva

Convention. Anticle 15 (3) of the ILC dr:aft ar-ticl-es, which cornesponds'to

Anticle 14(4) of the 1958 Convention, states that the passage isinnocent so

Iong as a ship does not use the ternitorial sea for committing any acts
prejudicial to the security of the coasta.l- state or contrary to the present

nul-es of international l-aw. In the official- ILC commentary to the anticle,
it is speeified that in onder for^ the right to be cl-aimable the passage must

in fact be innocent and the coastal state is may take steps to verify its
innocent characte::.

The nange of activities which a state may consider prejudicial to its
peace, secunity and good order is Iarge and unspecified. Among prejudicial
activities rIEy be included the conduct of military exercises or surveillance,
commencial- sur:veillanceo warlike gestures toward the coastat statel'-- t

1. Note, fon example, in the Confu Channel case where the Intennational
Court of Justice found that while British warshipF Lad the right of innocent
passage, their behaviour in positioning guns on the boats and engaging in mine-
sweeping constituted a viofation of Albanian sovereignty. See the'tCorfu Channel
Caserr I.C.J. R.ep?rts, 1949r pp. +, 33-35.
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The point hene is that no passage through these areas would be
innocent. rt woul-d be useful if speciar pnovision were made in the
tenritonial watens legislation neferring to the governmentrs intention
to declane some pants of the waters closed fon purposes of defence o::

consenvation. Then foreign navigators who plan an innocent passage

thnough tennito::iar water:s may be warned to inquire whether, and in what
l-ocations, such aueas have been designated.

Two othen activities occur with some fr"equenc-"- and may be prejudicial
to the intenests of coastal- states. one is polrution: a ship which
dischanges polluting effluents while cnossing ternitonial watens is not
innocent. The thr^eat of porrution, especially in coastar water^s, has

become a menance to the economic and aesthetic wel-Ibeing of the coastal
states. It is a dange:: to coastal fisheny resoullces, and also, in Kenya,

a ser:ious thneat to the tourist industny which depend.s on clean beaches
(see comments in F.A.O., 197I, p. 55). In r^ecent d.iscussions with the
authon, Kenyan fisher:men stated that they had frequently seen oi1 floating
on the water" j-n amounts indicating thene had been major spills; in other
cases the amount of oiI seen has been nelatively smalln suggesting that
it might have nesulted fnom deball-asting on tank flushing beyond the
tennitonial water"s and has dnifted towar d shone by the action of the waves

and currents. This oil may also have been dischar6 ed within the ternitonial-
sea by ships appnoaching or leaving hanboun. A ship found debal-lasting on

tank fh:shing within the territor.ial sea is centainry not innocent.

The second type of prejudcia] conduct is fishing within the
tennitor"ial- sea. Again, Kenyan coastal fishenmen necently ::elated that
they frequently see Japanese, Korean and Chinese fishing boats operating
within ten mires off Kenyars coast. such activities are not only in
viol-ation of the rufes of innocent passage through the terr"itonial sea,
but are also a vioration of Kenyars Fish rndustry Act of 196g.2 rhis of
counse raises a management question which has to do with Kenyars capacity
to enfonce j-ts laws, including the ability of the Kenya Naqr to effectively
patnol the watens and to bring offenders to book in the courts.

2. section 9 of the Fish lndustny Act, 1968 (chapten 37g Laws of
Kenya) states, among othen things:-

(1) Without pr^ejudice to any regulations made under this Aet, no
penson shall catch on assist in catching fish in ter:ritorial watens
othBr"vlise than und.en and in accordanc. with the terms of a Iicence
issued to him unden this Act and fon the time being in fonce.



50
IDS/OP 28

Subject to these qualifications, a coastal- state is required by

international law to penmit passage thncugh its tenritonial waters. The

rights of foneign ships ane restricted to innocent passage, which does not

include anchor:ing or otherwise staying in the waters except in the case of
fonce ntajeu::e i.e. distness due to weather on accident.

These nights of innocent passage are what, pnope::Iy construed'

differentiate the scope of powens of the coastal- state oven te::rito:rial
waters f::om junisdiction oven inland waters. Thene is no equivalent night

of passage th::ough inland watens. A staters inland waters include those

encompassed by the base-:-,:e along the eoast, as well as rivens and lakes.

The state which claims inland watens may exercise the same jurisdiction as

oven its land ter"nitory. Whene such inland watens are shaned among neighbouring

states, as in the case of Lake Victo:ria, the ::ules govenning the use of
intennationally shaned nesources and the lega l- maxim sic utene tuo ut alienum

non lasdas (so use your own resources that it does not harm the intenests of
othens)wilI apply. No thi::d state may sail in the inland waters as they

wou1d in the te::nitonial sea. Thus the definition of Kenyars tennitonial
watens to include rany inland waters of Kenyat is, at best, misleading.

Because of the nature of ocean wate:r a question may easily anise

duning a count pnoceeding as to whether: an alleged act o:: omission occunred

within terr:itonial watens. In Kenya , the Act p::ovides that proof r:ests with
the Minister fo:: Fo::eign Affairs. Section 3 states that...a centificate to
that effect signed by or on behalf of the Ministen fon the time being

nesponsible for^ fo::eign affairs shal-t be neceived in evidence and be deemed

to be signed without funthen proofo any such cer^tificate shall constitute
pninra facie p::oof of the facts certified theneinr. That is to say, even though

the Atto::ney Genenal is the chief legal officer" of the Republic, the question

of the focation of an act within on beyond the ternitorial wate::s nelates to
the conduct of fo::eign nefations and thenefore falls within the pnovince of
the Ministen fo:: Foneign Affairs.

THE CONT]NENTAL SHELF ACT. I975

The Kenya Continental She1f Act (No. 3 of 1975) came into effect
on 4 Apnil 1975. It uepresents one of the many national effonts during the last
th::ee decades to declane and define a coastal staters tenritoriaf claims oven

the ntanine lresources adjacent to its coast. The continental shelf, considened

to be a natural pnolongation of the continental- landmass of the adjacent
ten::itory, was finst subject to national cl-aims in 1945 when the United

States set the precedent by a presidential pnoclamation which asiented that
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countnyrs ju::isdiction oven living and non-living nesources on the continental
shelf. 3

The inter"est of coastal states in the continental shelf has incneased

since then, especially with discover:ies of hydnccanbons and other: mineral deposits.
The discovery of mineral deposits at various depths has stimulated national
neseanch effonts and the development of technolory geaned to the expJ-oitation
of these nesources. At the same time, questions have been raised concenning

what should be the outer" l-imit of the coastal- states t nights oven the continental
shelf. This is one of the most intnactabfe questions cunrently before the Thind

United Nations Confenence on the Law of the Sea (see the first paper by Okidi in
this volume). The Kenya Iegislation defines the continental shel-f to mean: -

The seabed and subsoil of the manine aneas adjacent to the
coast of Kenya, but outside the territonial waters, to a depth
of two hundned metnes or", beyond that limit, to where the depth
of the superjacent waters admits of the exploration and
exploitation of the natunal resources of the said areas.

This definition is essentially a direct quote from the 1958 Geneva

Convention on the Continental Shelfo which has been unden strong criticism
ever since it was adopted.+ The criticism arises from the second par:t of
the c::itenion for the delimitation of the continental shelf, which statesr'1..
beyond that limit to whene the depth of the supenjacent watens permits of
the exploration and exploitation of the natunal resouraces of the said areas'i

The 200 metnes depth referned to in the finst pant of the definition
is a useful cr iter^ion fon delimitation since it is generally accepted that this
is the average depth of the continental shelf; it is also legally precise as

it is nelatively easy to deter.mine thr"oug! bathymetric delineation. On the

other" hand, the cnitenion based on the ability to exploit the submanine

resounces depends entinely on the technological sophistication of a

panticulan state at a given time. At the time of the 1958 Convention,
the delegates did not believe that the technological capacity to exploit
unden waten rnesources would even extend very far below 200 metnes. Yet

rnany observens soon r"ealised that this technologr woul-d be improved

quicklyn given strong incentives - in this case, the interests of the states

3. Fon the text of Pnesidential Proclamation No. 2661 of 28 Septemben 1945,
United Stateso I945, p. 12303.

4. Fon the text of the Conventiono see United Nations Tr:eaty Senies, 449
1964, p. 3I1. For: comments on the Convention, see Gutleridger 1959, p. LO2.
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in the resounces of the continentai shelf and the sea bed.

These interests wepe heightened with the discovery of hydnocarbon

deposits at vanious depths in the sedimentary layers of the continental

shelf and rnanganese nodules, nich in coppen, manganese, cobalt, silven and

othen minenals, in the sea bed" By the end of 1960s, a grouP of United

Nations experts reported that expe::imental dnilling pr:ojects wene being

ca::ried out at depths greater than 5,OOO metnes (U.N. Doc. E/4962/Rev.2,

I97I, p. tI6). At present it is believed that technology is available to

exploit resounces at any depth of the continental shelf or the sea bed.

This was confinmed in 1975 when the United States tneseanch shipr' G l.onan

Explonen, originally believed to belong to Hughes Conporation and later
proven to belong to the U.S. Centr"al Intelligence Agency, was used to l?ecover

a sunken Soviet navaf submanine from the depths of the South Pacific Ocean

(R,.:bin, Ig75, p. 855). The evidence confirmed that with pnesently available

technolory exploitation of underryater resoursces is possible at any depth' thus

including any pant of the sea bed as continental shelf according to the

definition of the l-958 Geneva Convention on the Continental Shelf and the

Kenyan legislation. These developments renden the definition in both

instnuments worthless for dete::mining the outen limit of the continental

shel-f subject to the excl-usive jgrisdiction of a coastaf state.

The need fon a more useful criterion for the delimitation of the

outer limit of the continentat shelf has been recognised at UNCLOS III since

the negotiations began in 196$, but agreement on a critenion has been

difficul-t precisely because or [he national interests already mentioned. .

Some coastal states, especially those with the wide shelves (e.8., Argentina,

Austnalia, Br^azi], Canada, fndonesia, Nonway, New Zealand, the Soviet Union,

Japan and the United Kingdom) would like to enjoy exclusive jurisdiction over

the entire continental ra::gin, that is, the continental shelf itself, the

continental slopes and the continental rise. This would compnise the entire,
natunal prolongation up to the point whene the sea bed begins. The second

option, which is favouned by the Kenya delegation at UNCLOS III, would nake

the legal continentaf shetf of the coastal states co-te::mj.nous with the

excl-usive economic zone which ends at 2OO milesr5 io".=pective of whethen

that includes the entire continental mangin plus par:t of the seabed or only

5. See the comments of Fr"ank X" Njenga, Kenyats delegate and nepresetative
on Committee II' of UNCLOS III in United Nations, i975.
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part of the continental shelf.

Opponents of the finst option argue that the formula would be

impnecise because the end of the contr-nental nangin is har"d to determine,

given the fact that deb::is which are assumed to oniginate from the

continental- landrnss extend into the sea bed." It may also be a::gued that
since the mangin is the weafthiest pa::t of the undenwaten area, pant of
it should be left to the inter-national community" As part of the
negotiation of the new law of the sea, individual states should agree to
fo::ego certain economic advantages in onden to benefit the pooren states
and the international eonrnunity within the fnamewonk of the United Nations.
Thr.:s, it is argued that any states whose continental nnrgin extends beyond

200 miles should be content with excl-usive jurisdiction over nesounces within
the 200-miles limit, and beyond that Iimit they should shane the income

der"ived from submanine resources within the international- community according

to a formula to be agreed upon" Such a fund would be used to defnay the
cost of administening the law of the sea, and the balance would go to
development aid programmes administered by the United Nations.

--:'-r1. acopted 'i-:e -!gis-ation in iili, lcir:'after" -J:-J irea,.nessisro-i the

*958 cefiirltlon ?re!e recogni5ed" !n ibct, eve:'1.:oigi -:eqiats contld:r.tH1 nangin has

has nbtr.Lee',. fuu.ly t:rar.ted it airpears that'liSnya';,!oulC.:'dve a -;iaei",lL?Bsdiction
by following the 200-mile definition. Taking a 200-met::es isobath as a base,

Alexander has calculated that if Kenya extends its junisdicticn to the outer
Iimit of the continental mangin it wiII control- only 10,OOO to 20r000 square

nautical mi1es, while if the 2OO - mile cr^itenion is followed Kenya will
cont::ol an anea between 20r000 and 20OrO00 square nautical mites (Alexander,

1973, pp. 21 and 39-40). The general tnend at the UNCLOS III favours the

adoption of the 2Oo-mile exclusive economic zone; the majority of the
delegations al-so favoun the coastal states i 200-mil-e jurisdiction ove:: the
continental shelf. It is the gr"oup of coastal states with continental
shelves extending beyond 200 mil-es that stil-I insist on the extension of
the exclusive ju::rsdiction to the end of the continental mangin.

Given the fact that the concept of a 2OO - mile exclusive economic

zone is vintually unanimously accepted at UNCLOS III, it seems neasonable that
Kenyars legislation coutd have defined the continental shelf as the sea bed

and subsoil of the submarine anea adjacent to Kenyars coast extending outwand

to a distance of 200 nautical miles fnom the basel-ine by which the tennitonial
sea is measuned. Such a definition wouid be qualified by a pr"oviso that where

the coastline is adjacent to a neighbouning state and the distance between the
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two te::rito::ies is less than 4OO nautical miles, then Kenyats jurisdiction
ove:: the continental shelf should extend to a median line equidistant fnom

the ::espective baselines, unless a fonmula more equitable than equidistance
is deemed desirable.6 This in fact, may be the genenally accepted pninciple
as the UNCLOS III draws to a close. The states insisting on exclusive claim
ove:: the entj,ne continental margin (wheneve:: that may be) without any pnovision
fon nevenue-sharing are like1y to be a small minonity.

The jur"isdiction of Kenya ove:: the resour:ces of the 1egaI continen.al
shelf is exclirsive, as declaned in Section 3 of the legislation. That is the

extent to which international law aflows coastal states to exe::cise powers

oven the continental she1f, whatever its agneed outer limit may be. The

pr:inciple is expressed in Ar"ticle 2 of the 1958 Geneva Convention on the

Continental Shelf which states, inter alia: -

( f) The coastal State exeneises over the continental shelf
sovereign r:ights for the purpose of exloning it and exploiting
its resources.

(2) The nights nefenred to in paragnaph I of this anticfe are
exclusive in the sense that if the coastal State does not explore
the continental shelf on exploit its resources, no one may under
take these activities, or make claim to the continental sheIf,
without the exp::ess consent of the coastal State.

( 3) The nights of the coastal State over the continental shelf
do not depend on occupation, effective on notional, or^ on any
pr:oclamation.

The p::ovisions of this article wer^e elabonated in the judgement

of the Intennational Count of Justice in the Nonth Sea continental- shelf
cases. In the Cou::tts opinionl-

the rights of the coastal State in nespect of the continental
shelf that consitutes a natural pnolongation of its Iand
te::::itory into and unde:: the sea exists ipso facto and ab initio
by vintue of its sove::eignty oven the l-and and as an extens on of
it in an exencise of sove::eign nights for the punpose of exploning
and exploiting its resources" In shont, the right is here an
inherent righ t (ICJ Report, l-969 , pana " 62) .

6. Note that in the Nonth Sea Continental Shelf Cases (Federal Repr:b1ic
of Genmany/Denma::k; Fedenal Republic of Germany/Netherlands) the Intennational
Cou::t of Justice nuled that the principle of equidistance had not become a
pninciple of international law and that it was at most de lege fenenda and not
at aII de lege lata on as an emerging r:uIe of customary international- law.
Panties may Edopt ttre principle only whe::e they mutually agree.
1969, pana. 62.

See ICI ont
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The emphasis in the Convention and the Courtrs opinion is placed

on sovereign nights fon explonation and exploitation of the natural nesources.

Othen states and their" nationals ar.e prohibited fnom undentaking any similar:

activities. Even the installations which a coastal state itself may erect on

the shel-f ar:e to be only those used fon explonation and exploitation of the

natural nesources. And where such installations are constructed, the

Convention p::ohi-bits that they should intenefere with other" uses of the seat

especially navigation and fundamental- oceanographic or scientific nesearch

caruied out with the intention of open publication' (Anticle 5o pana. 1).

A furthen point of interest in the Kenyan legistation is the

pnocedune for venifying whether an act on omission occurned within the

continental- shelf. Section 6 of the Act stipulates that whene such a matten is
in dispute, a centificate signed by or on behalf of the ministen nesponsible

fonnatur:a]-nesourncesshalfbedeemedtoconstit,t"P@pnoofofthe
facts. Undenstandably, the opinion of the Ministen fon Natural Resources is
given this weight because the continental shelf is part of the natural resources

by virtue of the doct::ine of natural pnolongation of the continental landmass.

Neventheless, thene is another side to this issue. The nesources

contained in the continental shelf might properly come unden the jurisdiction of
the Ministry of Natural Resour:ces but the delimitation of the oute:: limit of
the continental shelf is subject to inter"national agreement, as is cfean from

the pnesent negotiations in Committee II of UNCLOS III. The act of delimitation
is necessanily a unifateral act because only the coastal state is competent to
undentake it, i-but_/= the validity of the delimitation with negard to othen

States depends upon inte::national- l-.r.7 It may be suggested, thenefone, that
the views of the minisfi:y responsible for international relations, negotiations
and agr^eements should be given egual weight in matters concerning location within
on beyond the continental shel-f. At the very least, there should be a statutony

requinement that in deal-ing with such issues the Ministny of Natunal Resources

should compose its views in consultation with the Ministry for Foreign Affains.

These are the genenal pninciples govenning the 1ega1 status of the

continental shelf. However, it should be noted that negotiations at UNCLOS III
ane designed to define in gneater detail- the implications of these pninciples

7, See the judgement of the Intennational- Count of Justice in the
Fisheries Case (United Kingdom v, Norway), ICJ Reponts I95I, pp. 115-132.
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and, where appnopriate, to specify imitations on the nights and responsibil-ities
of the coastal- states or of other parties. These anticipated definitions will
make the scope cf these rights and obligations more complex, and the coastal
states shoufd take account of this in fnaming their own legisfation. The

following three topics are examples of areas where the coastal states could

funther specify the detail-s of their powers over the continental shelf.
Scien-.'-': Research on the Continent;.1 Shelf: Kenyars Iegislation makes no

nefenence to scientific r"eseanch on the continental shel-f. It may be assumed

that scientific research is governed by genenal internationaf law on by conventions

to which Kenya is a party, and in fact Kenya signed the l-958 Geneva Convention

on the Continenta- Shelf on 20 June 1969. As noted above, this Convention

requires coastal states to premit fundamental oceanographic or scientific neseanch

carnied out with the intention of open publication on thein continentaf shefves.

But this provision for fneedom of scientific reseanch, which was

evidently inserted at the bidding of the technologically and industrially developed
q

states," i" open to challenge by the l-ess developed coastal states. The develop-

ing countries generally angue that in practice there is no meaningful distinction
between pure or fundamentaf scientific research and neseanch with a view to

industrial or commercial application. Thenefor"e, they angue, the coastal state
which has the exclusive jurisdiction over the nesounces of the continentaf shel-f

should also have t- , to allow or r:efuse any scientific research. In the

wonds of Kenyars chief delegate at UNCLOS III:-

Together with the great majority of other developing countries, the
African States find no basis for the distinction between pune and
applied research, the former to be unrestricted and the l-atter to
be subject to the consent of the coastal state when conducted within
l-imits of national jurisdiction. Marine scientific research is an
intninsic part of management, protection, and conservation of the
marine living and non-Iiving resources. In order to ensur:e that the
coastal State derives maximum benefit fnom the marine resources of the
zone under its national jurisdiction and to ensu::e security of the
coastal State, scientific research activities in the zone must be
under direct contnol- of the coastal State (Iljenga, 1975, pp. 1O-I1).

It is widely fel-t among developing countries that the coastal states I

industniaf and security interests are threatened by scientific research carried
out on the continental shelf. A few examples of these views wiII il1ustnate
the point.

Fon a refl-ection of the interests of the developed countries,

W.T. Burke, Marine Scientific Research and International- Law. (Law of the
Sea Institute, University of Rhode Island, Occasional Paper No. I Spet. 1970)
and C. Maechling, trFreedom of Scientific Reseanch: Stepchild of the Oceans'r
Virginia Journal of International Law VoI. I5 Spring 1975 pp. 539-559.

8
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Addnessing UNCLOS III, Vargas of Mexico stated categorically that

the distinction between pure and applied scientific research was artificial
ana /t-hat_7 basic and applied neseanch wene simply stages in the same Process

(United Nations, 1975, p. 342). U Tun Myat of Bu:rma emphasised thatr... past

expenience had shown that manine scientific reseanch was not completely immune

to the dictates of politics and business t. His delegation thenefone felt that

pnion consent of the coastal State was a basic prenequisite to the conduct of

scientific nesearch anywhene on the continental shelf (p. 338). The delegate

fnom Sudan contended that while conceptually it was possible to dnaw a

distinction between pune research and research aimed at commercial application,

theftwo aspects wet:e so insepanably interrelated that to dnaw a non-exister.c

antificial distinction would be detr:imental to both. I He added that marine

scientific research in aneas of national junisdiction of a coastal state

should be subject to pnio:: consent of that stater and that these nights of

the coastal state should be pnotected by stnict obsenvance of its / nationaL-7

laws an6 negulationst (p. 337). FinaIIy, Madagascan was of opinion that
rforeign researchers did not always restrict themselves to pure neseanch;

gsgally thein neseanch was di::ected at discovening and exploiting new naw

matenials or was related to military on paramilitary considerationsr. Its
delegation thenefore nejected the distinction between pure research, to be

carnied out fneely, and applied r"eseanch or nesearch with militany aimst

to be controlLed (p. 335).

These views gained stnong support when it was confinmed that

the Glomar Ionen which was oniginally believed to be a research ship

exploning fon rnanganese nodules in the sea bed, in fact belonged to the

U.S. Centnal Intelligence Agency and was on a military expendition to

necover the nemains of a sunken Soviet submanine (nubin, 1975). Thus,

it may not only be angued that thene is no clear distinction in pnactice

between pure ot: fundamental peseanch and resear:ch fon commercial application,

but also that some activities ntay pose as pure scientific t'eseanch aimed

at pgblication, when in fact they ane mifitar5/ oI? stnategic openations.

The junisdiction of the coastal states oven scientific
reseanch on the continental shelf was cleanly stated in the Infonmal-

Composite Negotiating Text (ICNT) which came out of UNCLOS III at the

New York Session in JuIy L977. The nelevant anticles stipulate that

thefCoastal States... have the ::ight to regulate, authonize and conduct

marine scientific reaeal?ch in thein exclusive economic zone and on thein

continentat shelf...'1 adding that such reseanch shal1 be conducted with
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the consent of the coastal_ Stater (U.lt.
Article 247),

Doc. A/Conf . 62/W.P.I0, 15 JuIy 1977,

ft woul-d be easy fon militany rreseanchers I to also pnoduce a
papen fon ropen publicationr, along with other classified neports which
may be detnimental to the intenests of a coastal- state. The nequirement
of coastal state consent may be one way of neducing industnial or military
espionage. It coul-d be argued that the developing coastal states 1ack the
technology necessary to uncoven the possibility of espionage when they grant
consent to neseanchens, but they should still have the option to exencise
thein discnetion. Centainly reseanch to ascertain the contents of the
continentaL shelf could be useful- to the coastal state at some stage in its
development. If the coastal state is to have the powers to control scientific
reseanch on the continental shelf, then it shouJ-d stipulate clearly the 1aws,

negulations and procedunes which apply to its own nationals and to foreign
neseanchens.

Underwaten CabIes and othen Instal-l-ations on the Continental Shelf
The coastal states have been gnanted the exclusive jurisdiction

fon the explonation and exploitation of nesources on the continental shelf.
Therefone, though the coastal- states may not pnevent the placing of instaLlations
for I intennationally recognized technical functions I (howeven that may be

defined), they should be able to nefuse the laying of cables or othen installations
in panticul-an aneas unden thein junisdiction if this woufd conflict with thein
plans fon the explonation, conservation on exploitation of oesouo".s? The

definition of installations in the relevant Kenyan legislation refens only to
moored vessels and. fany stnucture whethen permanent or temponany.. .which is
being or is intended to be used. fon on in connection with the exploration on

exploitation of natunal resouncesr. This does not include communication
cables, it does not necessarily incl-ude oil pipelines on off-shone hanboun

facilities, and centainly it does not include militany sunveiLlance installations
such as those genenalty nefe::ned to as sound Survail.l-ance systems (on sosus )

which are used fon sensing the movements of submanines on othen vessels or
objects. In view of this nange of installations which may be placed on the
continental she1f, the Kenyan legislation should articulate with reasonable
clanity the kinds of installations it may penmit and unden what circumstances
they may be constnucted.

9. For an i1l-ustration of the potential intenactions of various rnarine
activities, see Llnited Nations, L972, :r thc.sea E/Sj.2o., - ffeport gf tha
$cofctaSlr-Gcoofa-1. P. " 35 r
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Mar"ine Pollution
If a coastal state has the r^ight to enjoy the nesources of the continental
shelf, it can be argued that the state should also have the powen to take
effective conservation measunes which protect the nesour^ces fnom damage.

This does not arnount to generally impeding such activities as scientific
neseanch on the laying of undenwaten cables and installations. Rather,
in consenting to any of these activities, conser?vation measunes should
be considened, and any activity likely to nesult in hanmful- effects to
the manine environment in genenal on to any particul-ar flora and fauna
shoul-d not be al-.]-owed. lndeed, paragnaph 1of Article 5 of the 1958

Geneva Convention on the Continental Shelf states that exploration of
the continental shelf and the exploitation of its nesources must not,
among othe:r things, intenefene with fishing on the conservation of the
living nesounces of the sea, and this has been interpreted to allow a

coastal slate to pnohibit activities causing pollution (See Handy, 1973,
pp. 23gr 2+6)10 This genena.l- statement should be put into propen context
by inconponating it into the laws of the coastal states" By enfoncing the
intennationar ::ure pnohibiting porlution, a state may be deemed to act on

beharf of the inter.national community, since the damage which nny be

caused on its continental shelf may have ecological nepercussions in othen
aneas of the sea.

CONCLUDING REMARKS

AII thr"ee of the issue discussed here might become involved in the
explor:ation and exploitation of oiI resources" At present dnilling fon
oil- is the most attractive activity in coastal areas and scientific
neseanch, constnuction of installations and pipeliness and the possibility
of pollution ane al-l- involved. The Kenya Continental- Shelf Act, 1975 makes

no provision at all- for the exploration and exploitation of petnoleum in
the continental sheff. Certainly as UNCLOS fII nears its end the coastal
states must begin considering ser.iously the vanious management questions
ne1ated to off-shore resources " At this point Kenya should begin expanding
the scope of its legislation to provide support fon the necessarry

rrErnagement stnategies .

Eithen of two pnocedures may be suggested. Firstra detailed protocol
in the fonm of subsidiary legislation could be adopted fon each of the thnee
subject areas descnibed here. Such pnotocols would deal with the conditions

10. See Michael Handyn rroffshore Devel-opment and Manine porl
ent and Inte::national Law: Journal of Mar-ine Af

ution'r,9"""9
Volume I No.

73 pp.
fains 3
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and procedr:nee fon e:<plonation and elgloitation of nesources in the

continental shelf, the nequir.ements fon conducting scientific neseanch

by nationals and non-nationals, and the nules neganding the construction of

installations and cables on the continental shelf fon vanious pulrposes.

The second pnocedune would be to nepeal the 19?5 Act and to nePlace it with

no:re compnehensive J.egislation including the eubject areas discussed above.

This seeond appnoach may be pnefe:rable because the range of new negulations

miglrt be extensive enouglr to justify an ovenhaul of the entine text of the

1975 legislation.

I
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THE KENYA DRATT ART]CIES ON EXCLUSIVE MAR]TII\4E ECONO},trC ZONE CONCEPTS:

ANALYSIS AND COMMENTS ON THE OBIGINAL PROPOSAL

By

c. odid.i Okidi
fnstitute for Development Stud.ies

University of Nairobi

TTIE ECONOMIC ZONE CONCEPT - KENYA PROPOSAL

The concept of the exclusive economic zone, as proposed by Kenya,

vas finst introduced to the llnited Nations Committee on the Sea Bed in August

L977 (UN Document A/AC.l3B/SC.IIlSR,B of 3 August 1971, p. 54). Since then,

it has been developedo alongside with other prefenential zone proposalsr as

a possible fonmula to meet what many of the states consider^ to be the special

interests of coastal states over the nesources of the sea adjacent to their
tennitorial sua.l Kenya later refined the concept and submitted it to the

Committee on the Sea Bed with the title tDnaft Anticles on Exclusive Economic

Zone Beyond the Tennitonial Sea'2 u= a compromise between the special needs

and interests of the coastal states and the decl-ared international principle
of shar^ing the ocean resources by aII states, whether coastal or ]andlocked.3

In orden to meet these two objectives, the Draft directs that that the coastal

states shall first ente:: into r:egional arnangements for the negulation and

management of resounce use within the Zone. Secondly, the coastal states shallt
by entening into multilateral and bilateral- agreements, penmit land-Iocked

states to exploit nesources within the economic zone.

In this paper we shall examine the implications of the Kenya Draft

Articles, particulanly with reference to the allocation of rights and obligations
of the coastal states vis-a-vis the land-Iocked states over the economic nesouuces

of the economic zone. The rights and obligations of other foreign users of
the anea for^ economic and non-economic purposes will also be examined. In
the final section we shall- discuss the devefopment of international supPort

fo:: the concept of an excf,usive economic zone which seems to have been accepted

by an overwhelming majority of the delegations to the Third United Nations

Conference on the Law of the Sea (UllCl,OS III).

t. The Concept of Patrimonial Sea as defined by the Special Confenence of
Car:ibbean Countries at Santo Domingo de Guzman in June L972, is significant in
this negard" In actual fact, there is no difference between the two concepts.
For the complete text see lnt"or.jioJ,-11_.L"8-1_.M_.t_".ri.1"r II (4) July L972rpp.892-3.
2.originartyissue38/SCII/L.Lo.Repnoduced
in International Legal Material, 12 (I) January 1973, pp. 33-35.

rDecla:ration of Principles Govenning the Sea-Bed and the Ocean Ffoor
and the Subsoil theneof. Beyond the Limits of National Jurisdictionr. United
Nations Gene::al- Assembly Resolution 2749 (XXV) of L7 December l-970, panagr:aphs
1- 5 and 7- Reorroduced in lnternational Legal Mater:ials, I0 (1) January, I97I'P.9.
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DELIMITATION OF THE ZONE

Anticle I of the Kenya Draft Anticles pr?esumes, as a basic fact,
that the tennitor:ia1 sea of the coastal states is limited to twelve nautical

miles frrom appnop::iate baselines,, Then the anticle proceeds to decla::e

that all states have a right to determine the limits of their junisdiction

oven the seas adjacent to their coasts and beyond the tenritonial sea I in

accondance with critenia which take t-heir own geognaphrcal, geological,

economic and national security factorsf. It is within this a::ea that the

coastal state have prefenential interests, and rt is called the economic

zone.

Although the article allows for various cr"itenia to determine

national ju::isdiction over^ an economic zone, namely geographical, geological,

ecologicar and national security factors, the states are not f::ee to c-rrgri;,iit:

wher:e these cr:itenia will be applied" Fo:: instance, a coastal state may

considen that its economic interests over fishenies should extend to 3O0

miles, while its natronal security inte::ests extend to only 100 miles. On

to .take a mope topicai issue, a coastal state which is geologically favoured

with a 6oO-mi1e wide continentai shelf may want exclusive junisdiction over

all the lresounces of the shelf for^ economic, ecological, biological on

geographicai neasons. Howeve::, these claims ane not as easily made as

Anticle I may seem to suggest.

Anricle VII of the dnaft states that rThe Economic Zone shall not

in any case exceed 2OO nautical miles, measuned fnom the baselines for
deter:mining tennrtorial seat " No neason is given, however, fon setting the

Iimits of a nationrs geogr:aphical, geological, biological, ecological,

economic and national security intenests at precisely 200 nautical miles.

Stated differentty, why should 2OO miies be the maximum distance fon the

pnotection of those national inte::ests, and not a Iangen on even a smaller

area such as, say, fifty miles which was earlien claimed by lceland (Iceland,
'L

L972", p.9).

The cnrteria which the coastal states choose fon delimitating the

economic zone must be Ineasonablet by centain genenal standar"ds so that thein

cl-aim will be universally acceptable" Yet it may be difficult for othen

states to appr"eciate countryts needs and the inte::ests which influence the

cnitenion fon detimitation of the economic zorLe. To give an example, Iceland

based her: 1972 decision to extend the fishery zone on factons similar" to
those enumerated by Kenya. The lcelandic govennment said, rThe coastal

state should rtself detenmine the extent of its coastal junisdiction over
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fisher"ies on the basis of nelevant }ocal considenations. In fcel-and these

considenations would coincide with the continental shelf area, which, e.g.r
at depth of 4OO metens would be app::oximately 50 - 70 mil-es fnom the coastr.
(Iceland, 19724, p. 8). She decided on a fifty-mile fishery zone.

The point to note hene is that even when Iceland government

demonstnated that the coastal fisher"iesr p::oducts consti-tuted approximately
81.8 per" cent of the nationts expont tr.ade, thus being th" Sgg9llig sine gg
non fon the national econors/, the fifty-mile limit adopted by the rResolution

of the Althing on Fisher:y Jurisdictior,,4(t-5 Febnuary t9?2) pnoved to be un-

acceptable to countnies which tnaditionally fished in the tadjacentt seas,

notably, the Llnited Kingdom, Belgium and the Fedenal Republic of Genmany.

As soon as fceland took the decision to excfude all foneign fishenmen fnom

the SO-mile zone the U.K. moved swiftly to instigate proceedings against
it with the fntennational Cour:t of Jurstice.5

This contr?oversy over the Icelandic fisher:ies is particutanly
nelevant to ou:: study because it is ::ecent, it is based on fcelandrs fainly
obvious economic inte::ests of Iceland and the SO-mile area is fairly small
considering the width of the ocean a::ea between Iceland and the coasts of the
contending pa:.ties.

In the case of the Kenya pnoposal, the head of the delegation to
the session of the U-N. Committee on the Sea Bed in the summer of l97I
attempted r.athe:: unsatisfactor"ily to justify why his delegation chose 2OO

miles as the delimitation of the anea. In an intervention, F.X. Njenga

said that, tIt was the view of the Kenya delegation that the gneatest bneadth

of the continental she1f, anywhere in the wonld, at 2OO metres, should be

the Iimit of national junisdiction to be applied unifo::m1y fon a1l- States

4. The Icelandic Althing (Par-liament) resolved unanimously that, effec-
tive not laten than I Septemben 1972, the state would extend fishenies juris-
diction to fifty miles. Fon the text of the Resolution, see Intennational
Legal Matenials, 11 (3) t'lay i9 12 , pp. 64 3-4 .

5. Intennational Court of Justice, Application Instituting Pnoceedings
( filed in Registry of the Count on 14 ApriI L972), rFishing Ju::isdictionl
(Unitea Kingdom of Gneat Britain and Nonthenn fneland v. Iceland). Note that
in view of the previous tneaty arnangements between the two countries the
fcelandic legislation was not opposable to Britain. fn the opinion of the
Count, Icel-and was unden obligation to gnant preferentiaf tneatment, based on
equity, to the applicant. See the judgement delivered on 25 JuIy 1974 in
I.C.J. Reports, 19740 especially paras.67 ff" The Court did not rule on the
legality of the lcelandic measure under general intennational law, an evasion
which is stnongly criticised by Judge Ignacio-Pinto in his dissenting opinion.
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inrespective of the supenjacent waters of the coastal statet (U.N. Document

A/AC.I38/SC.IrSR"8 of 27 Juiy 197I, p. 38). He added in the same statement
that in the opinion of his delegation this calculation would give a bneadth

of about 200 nautical miles fnom the baseline fon the tenr"ito::ial- sea. But

how does this estimate compane with othen oprnions on the width of continental
shelves? Is it neasonable to suggest that at 2OO metres isobath the gr"eatest

breadth of the continental shelf is 2OO nautrcal miles?

K.0" Emeny, senior" scientist and an oceanographer fr"om Woods Hole

Oceanognaphic Ins"titutiono concuns with the United States Commission on Manine

Science, Engineening and Resounces thatthe average width at 200 metres depth
is only 50 nautrcal mr1es. Emery funthen reports that at the depth of 2r5OO

metnes isobath, whrch would include the base of the continental slope, the

average width of the continental sherf is only 1OO nautical miles, (Emery,

1970, p"22O), though other: scholars have diffened nather stnongly on this
point" Edwand D. Bnown fnom Universaty Co[ege, London, estimates that the
20500-metne isobath is closer to 2OO nautical miles fnom the shone (Bnown,

1970, p, +4). Luke W" Finlay agrees w:-th Bnown, but fon anothen ::eason: He

necognises that sevenal Latin Amenican countrles have p::esented a fait accompli

by establishing their: claim oven 200 miles of the sea and they would not be

willing to join in any international consensus for a smaller area (Finlay, 1970,

P. s2).

These anguments, of course, do not rink the national claim fo:: 200

nautical miies wilth any claim oven the continentai shelf as a natu::al pro-
Iongation of the qonrinentar J-arld mass. The Latin Amenican states which finst
claimed 2OO miles of the sea, Chrle, Penu and Ecuadon, have not made this
connection because on t.hein coasLs che width of the contrnental- shelf is
negligible. On the ocher hand, the countrl-es on the eastern coast of Latin
Amenica, such as Angerrtina and Bnazil, have a broad shelf area, but they have

not made this connestion either," Angentrna has a cor-ir inental shelf which
extends to the Faikland Is1and, about si-x hurrdned miles tr.om the coast; Br:azilts
continental shelf is about 350 m:-ies ac :-ts widest point.6

Kenya c,annot base the 2OO.mrie economic zorre on the width t,f hen

continental shelt, nor orl the sherves of erther of her coastal neighbouns,

Somalia and Tanzania. The appendix to this paper shows an estimated pr:ofile ".._

of the continental shelf on the easr coast of Afr.ica fnom Cape Guandafui to

6. The authon is indebted to K.0. Emery for these estimates. Neithen
Argentina non Bnazi-l has pubrished the exact width of therr^ continental shelves.
Howeve::, estimates can be made from bathy-metnic maps,, One of the best maps
available for studies of the law of the sea is the Boundanies S anate Seabed
 lgg_o.f Shalply Cenpqs ting Topognaphrc G::adients, pllepane v e U.S. ce

a

of the Geographer, Department of State, WashingtonrD.C., Serial No.5I2523rpp.11-17.
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the mouth of the Rrver Ruvuma, and nowhere arong this coast does the shelf
exceed IOO krLomerres, or about 63 nautical miles. The avenage breadth
along the Kenya coast is less than 20 kilometnes, on about 13 miles.

Ava:-l-abre evidence does nor seem to locate the 2OO-metnes iscbath
at 200 nautica.l- mrles as the average o:: gneatest br:eadth of the continental
shelf. The justificatj-on of the choice of 2OO miles as the width of the e

economic zone must the::efc::e be souglrt elsewhe::e. lndeedo the 2OO-miIes

figur:e has been widely adopted as the c::ite::ion for" delimitation of the coastal
jur"isdiction, par"ticularly in Latin Amenica where no attempt has been made

to justify it. As Finlay pointed out in the statement quoted above, most

states realj-se that the Lat:-n Amenican states witl- not accept a neduction
in their pl?esent clalms. Yet this is no reason fo:: all states to adopt the
2oo-mi1e limit, though infact this seems to be what is happening.

One of the stnongest original supportens of limited coasta1 state
jurisdiction was Ambassado:: Anvid Pando of Malta who initiated the cunnent

Law of the sea debates at the United Nations in 1967. What is st::iking is
the change rn Pandofs position, as he came to accept and justify the limit
of 2OO nautical miles for coastal states as fnational- ocean spacef:-

"..the majonity of coastal stares cannot extend thein
jurisdrction beyond 230 to 27O miles fr:om the coast and
that claims of coastal State Junisdiction beyond
2OO miles f::om the coast ane lrare and usually of an
indinect natur-e. Thus the maximum l-imit of coastal
state jur"isdiction which need be suggested is some-
where between 200 and 270 miles fnom the coast.
Taking into account the general inter^est of the inter-
national community to keep the widest possi-ble area of
the ocean space open to the non-discniminatory access
of all, and the fact that some cotrstal States have
alre c1a1me t the r d ct on ext to
t 2 omt r'coasts , my delegat n has
come to the neluCthnt concluslon that, to avoid pro-
longed debate and haggling, it is necessary to
establish a distance of 200 miles fnom the neanest
coast as the aouter limit of the coastal State junis-
diction in ocean space" (U.N. Document A/AC.138/53 of
August I97l-, Articles 36-38 and 56-6I, neproduced in
the Generai Assembly Official Records Twenty-Sixth
Session, Supplement No" 2L (Ai8+21), pp. 105-193 and

17 ( 4) 19 7t-,quoted in McGiIl Law Journai (Montneal)
pp. 63+-5, emphasis added),

Ambassadon Pandors statement underlines the point that pnoponents

of the 2OO mile limit a::e frankly influenced in their: choice by the fact that
several states have claimed jur"rsdrction upto that distance and they do not
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envisage that those states would aecept a lessen distance. Funther, he points

out that the 2OO-mi1e limit could be exceeded by a large nurnber of coastal

states and that, given national interests, coastal states would ordinarily
opt for gneater distances. Howeven, because of the general inter:est of the

intennational community which the states have supported by nepeated United

Nations nesofutions, coastal states ane nel-uctant to exceed the 200 miles

timit.T A third point in Anbassadon Pa::dors statement is that, although it is
possible for coastal states to extend thei:: junisdiction out to 27O miles,

they do not have to claim the maximum distance. With r"espect to certain inter-
national intenests, coastal states at pnesent seem to recognise a necessity,

if not an obligation, to fo::ego the benefits which might accrue from the wider

area of national jur"isdiction.

Fnom the fonegoing it seems likely that pnevailing national economic

intenests and established claims are nesponsible for the selection of 2OO

nautica] rniles as the limit of nationaf economic junisdiction in the ocean

space. Njengars suggestion that the 2OO-miIe Iimit generally corl:esponds with

the 2OO metre isobath is not supponted by scientific opinion. Moreovenn thene

is no indication that, even if the 2OO miles corncided with 200 metnes isobath'

the states would be incfined to accept claims based on such a c::iterion. This

is iltustrated by the Icelandic fisheries cont::oversy.

Although the outen limit of the continental shelf of Iceland at a

depth of 4OO met:-es averages 50 to 70 miles fnom the coast (Iceland, L972a,

pp. I8r32), and although that country chose to delimit its jurisdiction at 50

mi1es, even this limited distance was not acceptable to Belgium, Gneat Britain
and othen countnies. S The complaint against lceland was based on the foneign

count::ies t traditional fishing intenests, even though the estimated distance

between Iceland and the Br"itish Isles is oven 350 nautical miles.

The position adopted by Bnitain and Ge::many concerning Icelandrs

action suggest anothen difficulty fon the Kenyan scheme. Njenga had suggested

to the U.N. Committee on the Sea Bed that the width of the economic zonershould

be unifonm for aII countniesr, with adjustments made only in the case of

anchipelagoes (U.N. Document A/AC.I38/SC.I/SR.8 of 27 JuIy 1971, p.38). The

issue of the effect of the extension of the economic zone on existing fishery

7. U.N. Genenal Assembly Resolution 2149 (XXV) of L7 December" 1970
gives a compnehensive summarSr of the pninciples which the membens adopted
concenning ite sea bed and ocean floor beyond the limits of national junis-
diction.
8. The Inte::national Count of Justice issued ondens negarding intenim
measunes of pnote ction and the question of the Countts junisdiction reganding
the applications of Gneat Br:itarn and Germany on 17 and I8 August L972. See

fntennatiorlal Leeal Matenials , Il (5) September 1972.
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agreements shoul-d definitely have been covered in the Dnaft Articles. It
will be an issue for East Afnican countries, fon instance, where the plans

fon the ter"mination or phasing out of the Indo-Pacific Fishenies Council

witl influence efficacy of the new regime. None of the Afnican states is
a panty to the Councilrs 1961 Agneement which covens the Indian and Pacific
O.earrs.9

To give effect to the cr^iteria chosen by coastal states fon an

economic zone, the contending interests of othen countnies must be considered

and included in the nego tiations" The efficacy of Iegislative decisions

by coastal states :reganding the economic zone will depend on acceptance by

other states which have previously enjoyed the nesources within the radjacentl

sea.

POWERS OF THE COASTAL STATES WITH]N THE ECONOM]C ZONE

Ar"ticle 11 of the Dr^aft Articles provides that the primary benefit
of the economic zone shall be fon the people of the coastal state. To ensune

that this goal is met, the coastal state tshal-I exe::cise sove::eign::ights oven

the natu::al r"esources fon the p::upose of exploration and exploitationr
(emphasis added). Funthe::, the anticle pnovides that rwithin the zone they

/Eoastal statesT shall- have exclusive jur"isdiction fo:: the punposes of
contnol, r"egulation and exploitatronr of such resources and may take measune

to prevent and control pollution"

The nights granted to the coastaf states ane only over. living and

non-living natunal lresources. Other resolrnces which could be obtained fnom

the economic zone ane pnobably very few, the notabfe examples ane penhaps

sunken ships on othen such objects. What may be subject to dispute are

ancheological antifacts whose or:igins ane doubtful, considening that ocean

cr:::nents are capabl-e of tnansporting such objects fi:om long distances oven

an extended peniod.

What is more impo:rtant in the Kenyan scheme is that the coastal

states shall enjoy soveneign nights and exclusive junisdiction oven all the

natunal resources of the economic zone. In junidical terms, exelusive junis-
diction refens to such junisdiction as is exencised only by the panty upon

9. United Nations Tteely Ser:ies f961, 418, p. 348. Membens of the
IPFC ane Fr:ance, PhilIppines, U"S"A;, Bunma, Sr^i Lanka, Austnalia, Cambodia,
Indonesia, Thailand, India, Nether:lands, China (taiwan), U.K., Pakistan,
Morea, Japan, New Zealand and Vietnam. The ot iginal agneement was concluded
in 1948. See United Nations Treatf Series, L2O 1952, p.59. It was nevised
in 196I.
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whom it is conferued" That is, these powens are not shaned with any othen

state. The power granred to contnol, regulate and exploit the natunal r"esources

of the zone and for consenvation and pol.J-ution control, as pnovided by

Article 11, is srmple and concrr"ru.^10 To draw an analogr fnom the opinion
of the lntennational- Count of Justice rn the North Sea Continental Shelf Cases

where the nights ar:e rexclusiver the coastal state may choose whether on not

it will explone on explort its nesour.ces, and t that is its own affain, but no

one else may do so without its expness consentr (rNorth Sea Continental Shelf
Cases - Judgemen t t, 1.C"J. Reponts, I969 , p"22) ,

No pnoblem ex:-sts rn international law if the coastal state does not

choose to exp]-one and/on exp..t-oit rhe nesounces within hen junisdiction.
However:o whene the exercrse of the coastal state powers involves limitation
on othe:r states, fon instance, in onder to prevent and contncl- poltution,
senious controvensles can be averted oniy rf the standards enjoy negional o:r

global acceptance. Or where sueh lrmrtations involve actual exploitation of
resources, the conflicts nny nesemble the Icelandic f:-sheries issue discussed

above.

Ther:e ane also sub3ects of potential interaction in maritime

activities which may lead to senious conflicts" For example, aquaculture

vensus dnedging, gene::ai waste disposal versus biological conse::vation,

dnedging versus shell-fishing, and dnedging vensus d::ill-ingn which nray be

cl-assified. as mutually exclu=irr""Il

Whene lntenactrons are pencerved to be hanmfu.l- or mutually exclusive,
the Kenya Dnaft Antici-es empower the coastal state to Iegislate in order to
control and prevent advense effons wi-thin its economic zone" This is similan
to the Canadran governmentrs decrsron in -1970 decl-aning an ranti-pollutionr
zone up to IOC nautical mires fnon, hen Arctic coast, imposing penalties and

civit riabi.l-itres for vroiations and author"rsing comprehensive negulation and

inspection of vessels to pnevent porlution"f2

I0. See simirar emphasis by the Court in the fFishenies Caset, !!|.
Reponts, 195-l-, p.-1-32" Ecuadon, whose 2OO-mil-e claim has not been necognised
by the United St,ates, has nepeatedly arrested and held (1.S. fishrng vessels.
This is the best known case of enfoncement of a un:-latenal extensi.on of coastal
jur:isdiction, now a matter, of public recond.

11" See for illustration rUses of tlre Sear, a study pnepaned by the U.N.
Secretary-Gerre.nal, U,N" Dor " E/51-20, 28 Aprii -972, p. 35.

L2. flre : :xt of the l-egt i.,Iat :,)n -s repr inted in Inte::national Legal
Mate'"L:-}, l, l.:1 79, ,. 5+3. S€:r r.-i-'o the comment Ly I]crrkin, 197Ir pp. 13r-136.
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The United States reacted publicly and sharply, cniticising Canada

fon acting unilatenally instead of punsuing change by intennational agnee-

ment (see Henkinr 1971, p.I31). Was it the fact that the action of Canada

was unilatenal that infur:iated he:: neiglrboun or was it the substantive action
which the United States considered a neal thneat to her intenests in the

Anctic Ocean anea? Most pr"ob$ly, both factors contnibuted to the United

Statesr attitude. Nevertheless, the Canadian authonities angued that they

saw no pnospect fon satisfactory agneement thnough intennational machinery,

so they decided on the unilatenal action (Henkin, 1971-, p"131).

Indeed, the United States would most p::obably have been adverse to
the Canadian idea if the subject had been bought befor^e an international fonum,

which is the kind of problem which the economic zone pnoposal faces at the

intennational negotiations. Histonically, the United States has based its
objections to fonms of contnol beyond the l-imited ter:nitonial sea on the

notion of feneeping jurisdictionr, developed by the U.S. Depantment of
Defence (see Krueger, 1971, p. 652). They maintain that any cl-aim fon

functional control of ocean space beyond national junisdiction l-eads to
successively gneater national claims" The example often cited to support

this contention is Penurs successive cLaims to: r2O0 miles fishing consenvation

zone (f947), a 2OO mile pet::oleum concession anea (1952), a 2OO mil-e anea of
exclusive soveneignty (1952), a 20o mile coastal air space zone (1965), and

finally a 2OO mile anea of rDominiof (1969)'(Knueger, 197I, p.652).

The significant point in the United States I position was expressed

by Leigh Ratinen, then Chainman of the Defence Advisory Gnoup on Law of the

Sea (U.S. Depantment of Defence):-
With nespect to the question of what might be tenmed
cneeping junisdiction fnom international authority into
the wate::s and possible ain space involved, I think that
undenlying ourn thinking in the Depantment of Defence is
a fundamental policy decision -- we would pnefen to
trust the intennationaf community as a collective, than
the coastal states acting individually. There ane nisks
that the intennational community wil-I attempt to contnol
the oceans fon aI1 purposes, and the ain space above.
We think these ::isks ane l-ess than the nisks of coastal
State contnof over the s+Ee aneas, as time goes by (in
Alexanden, f970, p. 331) "'"

This statement is the basis of the Il.S. objection to the unilatenal
assumption of off-shore controls by coastal states, such as the Canadian action, and

iras Iikely to lead to an objection to the por^rens which the Dnaft Ar:ticles

13. Mr. Ratinen has since moved to the U.S. Department of the Intenion
where he is stil1 deeply involved with establishment of the United States
position on this question.
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confer on the coastal states oven the economic ron".Iu The pnovision fon

excl-usrve jurisdrctron tn onder ro controt and reguration the use of
resounces and to canry orrt conservataon measures wrll- almost inevitably
inte::fene wrth the actrvrties of uertain marrtlme powens, and they naturally
pnefer not to gnant such powens to the coastai states.

As may be evident from these examples, the exer:cise of the Polrers

unden Article 1I cannot be aucomplrshed 'w:-rhout preludice to the exencise of
f::eedom of navigation, and freedom 'to lay submarrne cables and pipelinesr as

pr^ovided by Antrc.t-e lII . The present Iaissez-faire negime of the seas penmits

any state to exencise almost unltm:.ted freedom to carry out these activities
beyond the ter:nitorial sea and the contrguous zone extending outward to L2

miles (ent, 2+ \2) of the 1958 Geneva Conventlon on the Tennitorial Sea and

the Contlguour Zene, Onited Natrons Treat\, Senres 5.1-6 1964, p.205 ). The

est$lietrmgt of ttdfgg;i. aone ar 2OO mil-esn far: beyond the ter::itonial
sea, wlth thc prf: q;f1p0dC;t3.J srates by the Dnaft Anticles' will,
in practiccr !.Ftorpft autfltl $f4'tucdonsl

'a, r . r r l

The second aspect r:f the powers confenred on coastal states is the

exencise of soverergn nights over the natural nesources in the zone. These

nights ane penfectly conslscent wrth those just discussed neganding exclusive
junisdiction for purposes of contro.l-. In fact, the two aspects of the powers

ane complementary. The neanly absolute sense of exclusive jurisdiction is
necessary for the protection and pneservatron of the nesources over which a

state has soveneign nrghts.

This stlll does nor explaln fully what the exencise of seveneignty

oven natunal nesources, as provrded in the Dnaft Anticl-eso implies. On this

subject the standard refenence document :-s the Urrited Natlons Genenal Asserbly

Resotution on Permanent Sovereignty Over Natural Resounces adopted on 14

Decenber 1962 (1803 (XVIIJ rn U.N. G.A"O.R. Supplement No. Lg (A/.521) Seven-

teenth Session, pp. t-5- 16 ) " ln surxstance, thas resolution af f inmed the

princrple of natronar owrrershrp of natural resources withrn an individual
tennitory and the rlghts ot art- states to fneely dispose of their: natural

14" Note, hcwever, thal rne U,,S. Government has come out in practical
support of the concepL by adoptrng, rrs own 2OO-mil-es fishenies junisdiction.
SeeInternat1ona@,I5l976,PP634-650and]-61977,po.350-
3gg.--
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resources and wealth. That is as much a right as any sovereign state can

have within the national junisdiction. But is this any diffenent from the
soveneign r"ights which a coastal- state may exercise, by vintue of the
pnovisions of the Kenya D::aft Anticles, within the economic zone? The

draft made it clean that the coastal state shal-I exencise both sovereign
niglrts oven the nesounces and exclusive Sunisdiction fon purposes of
explonation and exploitation, No other meaning is provided in the dr"aft
and no indication that the meaning deviates fnom that provided in the
United Nations Genenal Assembly Resolution on Penmanent Soveneignty.

A new and mone dinect nesolution was adopted by the United
Nations Genenal Assembly at its Twenty-seventh """=ior,.15 This new resol-
ution rreaffinmedr unde:r panagraph (I) tthe rights of states to penmanent

soveneignty oven all their natunal resounces, on land within thein inten-
nationaL boundaries, as weII as those found in the sea-bed and the subsoil
theneof within their national junisdiction and in the supenjacent waterst.
The zone pnoposed by Kenya is placed by the Dnaft Anticles under national
jurisdiction within the meaning of this 1972 General Assenrbly Resolution.
This amounts to actual assimil-ation of the zone into the tennitonial body

of the state, at least fon purposes of natural- r^esounces and the accompanying

provision fon r"egulation and management. One might even argue that the land-
l-ocked states do not have any mone r"ights to the resounces of the zone than
any state has to the land-based resources of any othe:: state, eoastal on

land-locked. This point must be borne in mind in the next section which

focusses on the r"ights of other states to the rlesources of the zone.

RIGHTS AND OBL]GATIONS OF THIRD STATES WITH]N THE ZONE

There ane foun categories of thind-panty inte::ests that may be

considened in the question of access to the resources of the economic zone.

Finst are the adjacent coastal states which may, by vintue of pnoximity,
claim some of the r-esounces which spr"ead across ternitonial bounda::ies. This
point is panticulanly r:elevant to the considenation of fishery nesources,

which may requir:e joint management and contnol fon punposes of exploitation.
Kenya, Sonatia and Tanzania, for instance, could adopt regional arnangement

fo:: fishing of coastal species and thus avoid the conflicts which nesulted
in the anr"est of Kenya fishermen in the Pemba Channel in I97O (E.A. Standand,

I9r 23 and 24 September and 5 and 6 Octoben I97O). To a l-essen extent, there

15. U.N. Generaf Asserbly Resolution 3016 (XXVlf), rpenmanent Soveneignty
Oven Natunal Resounces of Developing Countnies I adopted on Decembe:: 1972 (by
votes 102 in favour:, O against and 22 abstaining). Repno
Legq! Material, Januany 1973, pp" 226-7.

duced in International
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may be cases of minenal resources such as hydrocarbons contained in vains

which cross national boundanres rn the sea-bed or continental shel-f. Without

agreements fon joint management in such areas the potential- for conflict is

neal. In the Red Sea for instance, the Kingdom of Saudi Arabia issued a decnee

to the effect that she rowns aII the hynocar"bon matenials and miner:als

existing rn th, s'rata of the sea-bed adjacentt to her continental sheIf.16

But the Red Sea mineraf nesources also now include the necently discovened

and valuable hot bnines in the Central Rift.lT

Stnictty speaking, the issue woul-d not be one of nights P9 se, if

such coastal states can agnee on a plan fon the joint llEnagement and sharing

of the nesounces so that each state exe::cj.ses sovereign r:ights over shar-ed

nesources rathen than alienating the soveneignty of any its neighbours. As

a matten of facto the idea of r:egional arnangements as mentioned in Anticles

VI and VII could be used to facilitate the establishment of standands fon

conservation and utilisation of such nesources.

The second categony of thir d panty inte::ests concern for"eign

enterpnises which wish to participate in the exploitation and explo::ation

of the resources of the zone., Exampie rdre the Deep Sea Ventunes a private

fi::m fnom the United States, the state-owned fishing entenprises of the Soviet

Union.and the Japanese long-distance fishermen. Ar"ticle V pnovides that they

tmay Cbtlln BFnission from the coastal state to exploit the nesour^ces of

the zoner and only on such rtenms as may be laid down and in conformity with

laws and negulations of the coastal stater" UItimately, this scheme confens

no more rights on a foneign state on individual to use the resoulrces of the

zone than cunnent pnovisions of intennational law confers on a private entne-

preneur investing in land-based ope::ations in a foneign country.fB

16. Royal Decnee Number 14-27, dated 7 September" 1388 Hegria, neoninted
in Internptional Leeal MatenialF. May 1969, p" 606. Section 3 p::ovides for
sfraffifrIlh neighbouning governments which have nights necognized by the
go.rernment of Saudi Arabia. Almost the whote of the Read Sea is unde:rlain
with continental shelf"
17, For a recent report on the deposrts see Ross, L9'72, pp. 1455-57.
Dr" Ross cannied our a study of the sediments at the request of Saudi A::abia.
Sudan and Enitrea on the opposite shore woul-d have to convince Saudi Arabia
of the legitimacy of their claims.

18. In the intnoductony summany to the rReport of the Secnetary General
on Permanent Soveneignty Over Natural Resources I it is stated that the exencise
encompasses tnot only the formal rightsr of possession of those nesounces and
f:reed.om to decide on the manner in which they shall be exploited and manketed,
but also the cap
staLe concenned
Penmanent Sovene

may benefit effectrvely fnom themr 
"

so that the Pe,oPIe of the
See the Exerdi.se of

ability to exploit and manket them

e ET xplo tat , A/18058 o Septemben 197 r P.
tafOven Naturar Resources and the Use of C
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It is perhaps no coincidence that the llnited Nations General

Assembly adopted resolution 3016(XXVII) neferred to above at the same time

that the proposals on extended preferentiaf zones fon coastal wene being
'to

developed.-" Both efforts point to a compact assimilation of the nesounces

of the economie zone, with full- por^rens in intennational- 1aw of a coastal
state to dispose of these natunal resounces for the pnimary benefit of its
own citizens just as in its national tennitory, as provided by the General

Assembly nesolution, 1803 (XVII) " Accondingly, we find that thind parties
have no special rights, eithen directly or indirectly, to the nesounces of
the zone.

The thi::d catego::y of thi::d-panty inte::ests concenns land-locked

countr"ies within the Afnican continent. What nights woufd they have oven

nesounces in a zone over which coastal states exencise sovereign r^ights and

excl-usive jur"isdiction for^ purposes of exploitation and exploration? Under-

tying this question is the assumption, based on the pr:inciples declaned by

the majonity of states, all that nesources beyond the limits of national
jurisdiction should be utilised with pa::ticulan consider"ation fon the intenests

of d.eveloping countnies, whethen coastal on land-locked.20 Acco::dingly, it
was felt that in cases where coastal states were negotiating for the extension

of thein junisdiction, a special for"mula was needed to compensate the land-

l-ocked states fo:: the disadvantage imposed on them by geography.

19. See also panag::aph (S) of Resolution 3016 (XXVff) which rdeclanes
that actions, measunes olr legislative regulations by States aimed at coercing,
dinectly or indinectly, othen States engaged in the change of thein internal
stnuctur:e on in the exencise of sovereign rights oven their natural nesources,
both on land and in thei:: coastal waters , arle in viol-ation of the Chanten and
of the Declanat of ples o Intennational Law Concenning Friendly
Relations among States contained in Resotution 2625 (XXV) (emphasis added).

20. See U.N. General Assembly Resolution 2467 (XXfff) of 2t Decernben
1968, 2750 (XXV) of l-7 December" 1970, and 2749 (xxv) of 17 Decembe:: 1970.
The assumptions at the time these resol-utions we::e adopted did not include the
extended prefenential zones such as the 2OO miles proposed by Kenya. Accond-
ingly, by the so-called rMorato::ium Resolutionr, United Nations General
Assenrbly Resolution 2574 (D) of l-5 Decenben 1969, the General Assembly
resolved that:-

(a) States and persons, physical- or juridical, are bound
to nefnain fnom aII'activities of exploitation of the
nesources of the ar"ea of the sea-bed and ocean floo::
and the sub-soi1 theneof beyond the limits of national
j ur"is dict ion .

(b) No claim to any pant of the area o:: its nesounces shall
be recognized.

That is, until an inter"national regime is established by intennational agneement
to negulate and administer the use of the anea for: the benefit of all mankind
This nesolution is nepn inted in Intennational- Le Materials 9

avoun of a I ted T

' January 1970,
ennito::ial Seap.422. The genenal inclination was st

and Contiguor.rs Zone as contained in the l-958 Conventions whene 12 nautical miles
was the limit. The rest of the anea was to be nes communis ominum. On these
discussions see Kunz, 1955, p.8291 Kamat, LgT2rFfTgEGilE'ffiam'ann, 1971r pp.
1tr,'t - 1.t a
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The Kenya delegate who rnt::oduced the concept of the economic

zone explained to the United Nations Committee on the Sea-Bed that:-

The solution of the land-Iocked countniesr pnoblem must
be found within a negional framewonk, and his delegation
was pnepaned to negotrate with other: Afnican delegationst
to wonk out an acceptable fonmula (reco::ded intenvention
by Njenga of Kenya in U.N. Document A/AC.t38/SC.I/SR.8
of 27 JuIy l9?I, p.38) .

The question of shaning off-shone resources may be answened by nesont

to reglonal annangements. lndeed, as Article VI of the Draft Articles pnovrdes,

rights for land-Iocked, nean land-focked or" shelf-locked count::ies rshall be

erbodied in multilate::al on negional on bilatenal agr:eementsr. But the

question remains what ane the nights of third states to nesources oven which

the coastal state exercises sovereign nigts? The bilateral or negional agnee-

ments aue to be concluded under tenms provided by these Draft Articles. And

the Anticles, as we have seen, confen on the coastal state exclusive juris-
diction for purposes of control and exploitation of the resources of the

economic zoT\e" If this is so, the fand:Iocked countries may have are

pnivileges, but not rights.

Anticle Vl specifies the conditions under which a coastal state

can permit a land-locked state to exploit resounces of the economic zone.

Fon instance, the coasta.l- state must be satisfied that the resourlces to be

used by the l-and-I6cked state ane 'effectively' contnolled by thein ( the

coastaf staters) national capital and pensonne.It. First of aII, this could

not be ascentained, even if that were Possible, without acceptance of a

subor.dinate status of the applying state. Secondly, the idea of reffective

controlt nray be drfficult to ascertain, panticuianly in a field as technologi-

ca,lJ-y complex as the explo:-tatron of marine resources.2l In the final

arial-ysrsn the industrjal:-sed countnies nray have betten access to the resources

of the economic zone than land-locked states in Afnica" The industrial
countries would pay fees to the coastal states fon thei:: particj.pation in the

exploitation of economlc-zone nesources" The anrlangements cont:rolIing the

use of the economic zone do not requare that any pant of the pr, ,,:bds from

the zone be tnansfenred to an intennational fund whi-h would l)en)fit the land-

Iocked developing states

a1

whene it
petroltrunl
tr-ialised
see Gul.ki.

See Pernanent Sovere Over Notural Resources
is conrei: tI y recugnrse t att te( r ,:,'icaI capacity
and minenal nesources has been dev:ioped p::innnily
countries. On technological. limitatiorrr: in the fj

an and van cien HazeL, 19"1 , PP. 7-8"

t tr:,itC il-i , page 8,
1!o exploit
in the indus-

sliing .'i,ndustny,
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There is nothing in these discussions which supports the statement

alleged to have been made by Njenga on behalf of the Kenya delegation to the

U.N" Committee on the Sea-Bed that rHis countny was p::epaned to give nationals

of the 14 land-Iocked countries of Afnica, within ::egional on bilateral agree-

ments, the same tr:eatment that it gave to its own nationals within the limits

of its national jur"isdiction, ( u,ll. A/ Ac.r38/sc.I/SR. I of 27 July 19 7I, P. 38) . Ttris

would not 'be consistent with the notion of national severeignty oven natunal

resources and exclusive jurisdiction of the coastal state.

Perhaps in an attempt to modify this alleged position of the Kenya

delegation in 1971, Article VI of the Dr.aft Statute nefers only rto the

neighbouring developing land-Iocked, nean land-Iock "d22 ^rd countnies with

small shelf which would be permitted to invest in the enterprises within the

zone" But just what constitutes a neighbouning state? Whose neighbour is

Zaire, a nean land-l-ocked state whose anea occupies the greater par^t of centnal

Af::ica? What about the victims of political warfane in southenn Africa such

as Lesotho, Botswana and Swaziland, aII cut off from the sea by South Afnica:

whose neighbour are they? The Dnaft Anticles give no clue as to what the

Iimitations of rneighbourhoodr shall be and this leaves moot the question of

whether Botswanan Lesotho and Swaziland would be left at the mercy of South

Afi:ica or if the mone fontunate states to thein nonth should consider them

neighbour:s fo:: purposes of :resounce shar"ing in the economic zone.

Fupthen, Articte XI merely pnovided that t(n)o territory unden

foreign domination and cont::ol shalt be entitled to establish an Economic Zoner

but it does not mention whether the neighbouning land-Iocked, nean land-Iocked

on shelf-Iocked states shoutd have access to -the economic zone adjacent to

the dominated ter.rito::ies. For instance, how could Zaire exploit the resources

off the coast of Portuguese-dominated Angola?23

22. Near:Iy land-locked states are countnies with only a very small coast-
Iine, such as ialne, a Iange country with only 22 nautical mites of coastline.
Land-Iocked states a::e defined as rnon-coastalr, tcontinentalt on rinlandr as

opposed to coastal and rshelf-l-ockedr states alle coastal but their legal
continental shelf is cut off fnom the sea bed beyond the limits of national
junisdiction by the continental shelf of one ol? morle other states. Fon a

detailed discussion on these disinctions, see Iblerr 19710 p.389.

23. Befone thein recent independence, countries such as Angola, Mozambique

and the Seychelles werle easily distinguishable as foneign dominated. In cases'
such as Chnistmass Island, just south of Indonesiars Java but rpossessedt by
Austr:al-ia, the distinction becomes more difficul-t. In Africa the definition
becomes difficul-t if South Africa is recognised as not being fo::eign dominatedt
because this would imply legitimacy to the authority of the Smith Regime in
Rhodesia. The South Afnrcan case of intennafised colonialism deserves an

attack as a col-onial ::egime in its own r"ight.



78
]DS/oP 28

The founth, and final, category of panties which might be intenested
in the nesounces of the economic zone ane states whene were parties to con-
ventions on the off-shone nesounces before the extension of the pnoposed
junisdiction. In the Indian Ocean, for example, the Indo-Pacific fishenies
Council :-s stil-I in fonce, though none of the eastern Afnican states is a

par:ty. The Dnaft Articles make no neiltron of this sticky issue, nor of the
issue of states which claim rhistonicr or rtnaditiona1r nights over the
nesounces of the aneas to be covened by the economic zone. Generally, rt is
undenstood that the new states reject the notion of histonic or tr"aditional

If a new convention is to::eplace an agraeement stil-l- in force,
this should be stated cleanly and unequivocally. Otherwise the members of
the Indo-Pacific Fishery Council, fon exampleo such as Japan and China (Taiwan),
may simply choose to ignone the new pnoposal and jeopandise the efficacy of
the new ueglme by continuing thein fishing operations within the eeonomic

zone.

One approach in a situation whene there are long-distance fishing
ope::ations in what is the become the economic zone would be to phase the
fishing out gnaduatly, say, oven a peniod of two years. This appr"oach could
be accompanied by special fees paid by the fisher.men to the coastal state as

agreed upon.

A second appnoach, instead of expelling the foneign fishenmen,
would be to make special fishing agneements for joint entenprises such as

Kenya and Tanzania have made with Japan" By now, the Kenya Fishing Industnies,
Ltd., made up of two Japanese fi::ms, Ataka and company and raiyo Fishing
Company, with the Kenya Manitime Company, and the panastatal I.C.D.C. has proven
pnofitable (f.e. Standand, 27 June 1970, p"5). The foreign fishenmen nemain

in operation, but as investons unden ondinary contnols and with secunity of
tenune in accordance with the municipal law of the coastal state an<l.i.nten-
national law (for a discussion of this, see Add,,e, lgjT r pp. I75-Ig3).

In eer"tain cases for:eign__,

oper:ations and withdnaw the'n ,r"""0.

CS may be dir^ected to stop
Foon as the zone ig decided upon,

eithen unilatenally or by intennational agreement. Such an action was taken
by South Afnica in 1963 when the government pnoclaimed its authrrity to
contnol fishing within twelve miles of its coast and the coast of South West

Afnica (see windrey 1969, p.502). South Afnica did not necognise any

tnaditional fishing privileges on the gr"ounds that all foneign panticipaticn
was of recent or"igin, i.e., since 1960-1961, and as sueh insufficient to
constitute a ciaim to est;blished tr:adition.
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Regarding the Indian Ocean, Hayasi (tSZt, p.2) has neponted that
,Iapanese longline fleets stanted openations ar:ound 1952, whil.e the Koneans

and Taiwanese fleets started fishing for tuna in 1964 (Hayasi, I97L, p.7).
In such c.ases the dete::mination of what constitutes an adequate histonical
claim may be a difficult subject fon policy decisions or negotiation.
Reconds woul-d have to be sought to prove exactly when foneign fishing
activities began off the coast of a state which decides to terminate them.

Fon example, the Soviet Llnion, a leading Indian Ocean fishing country, is
not a member of the IPFC and so her panticipation may not be calculated
fnom 1948, the base year: when the Agreement fir"st came into fonce.

The Dnaft Anticles intend that sover:egin nights ove:: natur"al-

nesounces and the exencise of jurisdiction acconded to coastal states mean

absolute pnotection of national interests within the economic zone. Other

states have no nights, but only pnivileges as they may be allowed by the

coastal state.

Whene thind States on thei:: nationals ane penmitted to carry out

activities within the zone they ar:e unden cer"tain obligations. The second

paragraph of Anticle II pnovides that fthind states or their nationals
shall bear responsibility fon damage nesulting from activities within the

zonef. They must not cause any damage such as pollution of the ocean

envinonment, and if they do, ::epanations shall be ::equined accondingly.

The coastal state is empowe:red by Anticle V to restablish special negulationsr

by which liability for: damages can be d.etenmir,"d.24

INTERNATIONAL SUPPORT FOR THE CONCEPT OF THE ECONOMIC ZONE

Since its introduction into the lexicon of intennational nego-

tiations, the coneept of the exclusive economic zone has continued to gain

wide:: intennational support. The fi:rst majon boost was the Declanation of
Santo Domingo. The concept of patimonial:s€a, which was enunciated by the

ten Canibbean States and Mexico at Santo Domingo, supported pninciples

24. The ar^ticle nefers only to damages nesulting fi:om activities within
the zone. Senious damages can be caused by activities outside the zone, fon
example, in cases of oil pollution. Sevenal intennational agneements deal with
this subjectn notably the rlntennational Convention on Civil Liability fon OiI
Pollution Damaget, a5peed upon at Bnussels on 29 Novemben 1969 and nepninted in
Inte::national Legal l,later^ialrq, 9 (1) January 1970, pp. 45-67.
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simitar to those of the economic ,on..25 In fact, since that meeting the
tenm rpatimonial sear has fallen out of use, and its supportens have nallied
behind the reconomic zoner concept.

The concept had so much appeal fo:: some of the del-egates.to UNCLOS

III that bylg?EiChnlstopher Plnto, a Bcoior delcgatc frcn'Sr"I,'Iamlca, advocatcd

its adoption by the rGroup of 77'.26 The nepnesentatives of the Peoplets
Republic of China gave the 2OO-mile economic zone unequivocal suppont as soon

as they joined the United Nations (speech reprinted in International Legal
Mate::ia1s ' + ]972r PP.

on the Sea Bed submitted

the Kenya vension (U.ll. D

United Nations Genenal Assembly: Twenty-Eighth Session , Supp.2l G/902), volume

3r PP , 7I-72), The United States delegation submitted a pr:oposal- fon an

economic zone, but without specifying its width (U.ll. Doc. A/AC, I38/SC.IIIL.35,
nepninted in Official Recdrds United Nations Genenal Assemb : Twen Ei
Session, Supp. 2l (A/9O2), volume 3, p. 75). Argentina pnoposed a 2OO mil-e

economic zone measuned fnom the baseline fuom which a tennito::ial sea of L2 miles
is measuned (U.N./Doc. A/AC. I38/SC.I/t.37 nep::inted Official Records, gnited
Nations Genenal Assembl_vl TWeritViEi Ehth Session I Supp. 2l (A/9O2), p. 78).
Austnalia and Norway submitted a joint prsoposal supponting a 2OO-mile economic

zone' but specifically resenving f:reedom of navigation within the zone (U.N.

Doc. A/AC. 138/SC, II/t".36 nepr:inted in Officiaf Reco::ds, United Nations General

Assembly: Twentv-Eiehth Scssion. Supp. 2L (A/9O2), p. 77),

656-659), and later thein delegation to the U.N. Committee

a proposal for: an exclusive economic zone similan to
oc, A/AC. 138/SC. I7/1". 34, nep::inted in Official Records,

Within Afi:ica, the concept gained clea:: suppont. This was indicated
tConclusions of the Genenal Repo::t of the Afnican States Regional Seminar

Law of the Sea rheld at Yaounde in June Ig72.27 Laten on, fourteen

in the

on the

25. The concept of patimonial sea had oniginally been introduced to the
U.N. Committee on the Sea Bed by the delegate of Venezuela in the surrnen of 1971.
See U.N. Doc. A/AC. 138/SR. 164, p. 3. It was adopted as part of the Declaration
by the Specialized Confe::ence of Canibbean Cor:ntnies and Mexico at Santo Domingo de
Guzman on 7 Jr:ne 1972 and appea::ed in the Official Records United Nations Genenal
Assemb : Twen -Seventh Session Supp1. 2l 2t rP. rdD terna onal Le

L\ l-972, p. CS S1
ex]-co

gning the Declanation wene , ta

and Tobago and Venezuela. Five countnies
and Panama panticipated in the Conference

maIa, Haiti, Hondunas, Mi , Niconagua, Dominican Republic, Tninidad
, Barbados, EI Salvadon, Guyana, Jamaica
but did not sign the Declaration.

26. See Pinto,1973r pp. 5, 10-11. In August 1971, Pinto had told the U.N.
Committee on the Sea Bed that his delegation f... considened that the figr::re of
200 miles suggested by the nepresentative of Kerrya might in the circumstances
pnove equiteb.le and fainr. See U.N. Doc.A/AC. 138/SC.I/SR.II, of 2 August 1971.

27. Submitted to the tl.ltr. Committee on the Sea Bed as A/AC. 138/79r !€-
pninted in Official Records, United Nations General Assembly: Twenty-seventh
Session , Sr,pp-. LL (\/9O21), Vol. 3r p,87,
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African states, including Kenya, submitted joint dnaft ar"ticles on the

economic zone id.entical to Kenyars oniginal pnopos 
^7.28

By the end of the first substantive session of UNCLOS III in
August 1974, it was apparent that the majority of the delegations supported

the concept of a 200-mile exclusive economic zone. It was at this point
that the leader of the United States delegation wrote that rwith a few

exceptions I economic zone pnoposals have been p::efenned by all confenence

gnoups including the United Statesr. (Stevenson and Ox,ran, 1975, p.16).
At the end of the second substantive session of the Conference, the Second

Committeeo whose task it was to draft the anticl-es nelating to aneas of
national junisdiction, adopted in their Single Negotiating Text an Anticle
46 pr"oviding that rThe excL:,sive economic zone shal-I not extend beyond 2OO

nautical miles fnom the baseline from which the bneadth of the tennitonial
sea is measunedr (U.lt.Doc.A/CONF. 62/WP.8/Pant II, 7 May 1975, nepninted in
Intennational Le gal Matenials ]1rfg75r pp. 7I0-72l-). Precisely the same

wor:ding was adopted in the subsequent negotiating sessions which ended in
May 1976 and July 1977 (U.N.Doc.A/CONF, 62/WP.8/Rev. I/Part II, 6 May 1976,

Anticle 45; and U.N.Doc.A/CONF. 62NP.10 of 15 JuIy L977, Anticle 57).

It seems definite now that the pninciple of the economic zone

has been agneed upon, whateven its shortcomings and whatever various rneElsons

different states may have had for" supporting it. What nemains to be ironed
out ane the details neganding the nights and obligations of the coastal states
vis-a-vis thind panties (see discussions by Okidi, 1976a, pp. 8-14). What-

ever the outcome of UNCLOS III, that is, whetheu or not a treaty is finally
agneed upon and signed, there is no doubt that the exclusive economic zone

will be adopted by coastal states thnough national- Iegislation which will
prescribe principles to guide the management of access, explonation, exploi-
tation and conse::vation of resources.

It is not clear whethe:: Kenyars nole in the development of the 2OO

concept was motivated by well-defined national policy intentions. At Ieast
to date Kenya has only claimed a twelve-mile tenritonial sea (discussed in
Okidi, 1976b). What would seem to be the motivating for" Kenya is found in
the country rs 1970-1974 Development Plan (Kenya, 1969, p.294). Acconding to
an outline in the Plan, Kenya obtained assistance fnom FAO in 1962 to study

28. The othen states wene Algenia, Cameroon, Ghana, Ivory Coast, Liberia,
Madagascar, Maunitius, Senegal, Sier.ra Leone, Somalia, Sudan, Tunisia and
Tanzania. See U.N. Doc. A/AC.138/SC.II/1,.40, nepninted
tlnited Nations Ggneral As-s_egbly: lwentytXighth Se sion,

in Official Reconds

Vol. 3, p. 87,
Suppl.21 I ,
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the fishing potential of the Indian Ocean along the eoast. This was followed

in 1966 by a special fisheny commission, appointed by the government to canl5r

out a feasibility study on the establishment of a Morbasa-based fishing fleet
The conmissionrs necommendation indicated the viabitity of such an industry

and suggested that the fisnt phase would compnise the rintnoduction of 12

long linens operating 20 to 2OO miles from Monbasa, where the::e would be a

fishing base with a I'OO0 tons capacity of cold storaget (Kenya, 1969; fon

comments on the backgnound to this policy, see Makau, i:rfra. The plan fon

the development of these fisheries also incl-udes ar:::angements for sounces of

equipment and gean. Estimates have been outlined fon investments in the

harbour and landing and cold storage facilities

A11 these investments would fo::m a reasonable basis fon a country

pnessing for a 2oO-mi1e exclusive economic zone. This may indeed be the case

but the Plan has not been implemented. In necent investigations it was found

that Kenya fishenmen ranely t::aveI beyond ten miles fnom the coast. Thus,

Kenya stiII has a long way to go befone it can nealise the benefit of a 2OO-

mile exclusive economic zone, which the Kenya delegation popula::ised at

international negotiations on the new law of the sea.
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APPENDIX PROFI
CAPE
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Estirnates by Dn. K.O. Enery of Woods Hote Oceanognaphic fnstitution
measured fnom a bathmetnic maP. The pnofile is measuned for every
1OO km intenval from Cape Guardafui to the mouth of River" Ruvuma.
Measurement wene taken fon the continental shelf up to 200 metnes
isobath. The figunes are illustrative nathen than absolute.
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THE EXCLUSIVE ECONOMIC ZONE AND TANZANIATs
FISHERIES POLICY

By

': . Kui:ar
Faculty of Law

University of Dar es Salaam
INTRODUCTION

The development of Intennational lega} thinking on the regime of the economic

zone owes a gneat deal to the developing count:ies (Osieke' 1975, PP. 313-332). It
is not intended in this papen to trace the geneology of the concept, which is well

I
d.ocumented el-sewhere and in which Kenya played a notable nole.' The paPer: begins

with the premise that wide consensus now exists on the establishment of an economic

zone, which is a ma::itime anea beyond and adjacent to the ter"nito::ial sea of a coastal

state and which does not exceed 2OO nautical miles from the appnopniate basel-ine

fnom which the bneadth of the ternitorial- sea is measu:red (see RSNT (II), Dnaft Arts.

+4 (f) and +5). This is not intended to be a compnehensive definition of the economic

zone, but it does indicate some of the important coordinates of consensus ah:eady

achieved. A meaningful discussion of the nelevant issues in the emenging law

of the sea can only be built around the Revised Single Negotiating text (RSN'I) of

the Third United Nations Conference on the Law of the Sea (UllCl,OS l-If ).2

1. The concept of the economic zone was contained in the Kenyan p::oposal, which
was submitted to the Annual Meeting of the Asian-Afnican Legal Consul-tative Committee
in Lagos, Nigenia in L972. It was confirmed at the Afnican States Regional Seminar
on the Law of the Sea, held at Yaounde, Camenoon, 20-30 June l-972, (UN Doc. A/AC.
Lgg/79), and by the Council of Ministers of the Onganisation of Afr:ican Unity at
Ad.dis Ababa, Ethiopia, t7-24 May 1973 (CM/Res. 289 (xIX).

2. At its fifty-fifth plenany meeting on 18 April t-75, UNCLOS III nequested
each Chainman of its thnee Main Committees to pnepane an (Infonmal) Single
Negotiating Text (ISNT) covening the subjects entnusted to that panticulan
Committee. In pnepaning the Texts, the Chainmen took into account aII the
formal and infor:mal discussions that had been held. The ISNT was neleased on
8 May 1975 befone the ad.jounnment of the thind session of UNCLOS III (Geneva,
t-7 Mar^ch to 9 May 1975) as UN documents A/Conf . 62/VIP. 8/Par"ts I to 111. They
have been subject to infonmal negotiations duning both fhs inter-sess:or:a=. period
and a.Lmost the entire fourth session (New Yonk, 15 March to 7 May 1976). At the
fifty-seventh meeting on 15 Manch f976, UNCLOS IIl requested the Chai::men of its
thnee main Committees to revise the ISNT to neflect, as fan as possible, the ::esufts
of the infonmal negotiations that had taken p1ace. On 6 May 1976, a Revised Single
Negotiating -'ext was nel-eased as UN documents A/Conf . 62/WP.8/Rev.l/Pants l- to 11I.
Like the ICN'I, the RSNT is to senve punely as a pnocedunal device, as a basis for
negotiation and no mone. It is planned that an Infonntal Composite Negotiati:'rg Text
(ICNT) will be prepaned during the Sixth Session in New Yor"k. It is clean, howeven,
that a great many anticles in the RSNT will be netained in the global law of the
sea convention which may emerge hopefully, in 1978"
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New concepts and new strategies ar:e being developed to reo::der the

tnaditional lega1 thinking fon a mo::e just, equitable and compnehensive

intennational 1ega1 system for the seas and the RSNT, and in panticular
the concept of the economic zone amply neflect . ,, -t these concerns.

We r.ega::d the concept of the economic zone itself, and the negime

(see Singfi 1976, p"20) it wil-I inevitably give nise to, as among the most

pnomising achievements of UNCLOS 111" We shall explore in depth the natune

of the emenging negime of the economic zone including the package of
nights and obligations that are a part of it" Andp we shall endeavour to
r"el-ate oun discussion to the management aspects of the economic zone which,

basically, invoJ-ves national utilisation of the Iiving natunal resources on

a sustained yieJ-d basis as well as the exploitation of non-living nesources

compatible with the pnesenvation of the living ones. Tanzania will be the

focus of oun inquiry.

If law evolves in r-esponse to, and tends to confonm to, felt
necessities and val-ues, then the economic zone as an eme::ging 1ega1 concept,

may be neganded as an end-pnoduct of that evolutionary. As a dynamic,

multi-functional concept, the economic zone neflects the nesolve of the

developing coastal states to manage and negulate fon themselves the natunal
resources off thein coasts. Fon too long, under" the ga::b of the so-caI1ed

fneedom of the high seas, the long-nange fishing fleets of the developed

seafaning states have plundened the Iiving nesoul:ces of the developing coastal
states in what is now to become the economic zone. Between the stnong and

the weak, it has been aptly said (quoted by Rahanijaona (Malagasy) in the

tNCtOS I11 Official Records, Vo1.lr1OG), it is f::eedom that oppnesses and the
l;rw that pnotects. Fneedom of the high seas was exploited by the technologi-
cally developed states so nuthlessly and so much in disnegand of the intenests
of developing count::ies as to become oppressive and repugnant to the notions
of justice and fai::play in the emerging new international economic onden. The

concept of the economic zone, by cutting into the traditional f::eedom of the
high seas, legitimises the aspirations of a lange numben of coastal states,
panticula::ly the developing ones" It should penhaps be pointed out here

that the claim fo:: a maximum of 200 nautical miles fon the economic zone

has been put for.th as a minimum, inneducib1e demand by the Gnoup of 77,
panticula::Iy the coastal states, and negotiation is now only possible neganding

the r:egime, that is the specific nights and obligations that the coastal states
will have in the zone.
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The new Law of the Sea Conventionn which we hope wiII come into
existence by 1978, wifl be a cr:owning achievement of several years of
negotiation and bargaining3 and, mone importantly, it should restone our

faith in the United Nations and its institurions. If the intennational

community, thnough;dogged pensistence, can develop viable international laws

and institutions for" the oceans, this may lead to a greate:: reliance on such

laws and institutions genenally. Much mone is at stake than meets the eye.

Befone we plunge into the discussion of the ::egime of the economic

zone, it may be wonthwhil-e to identify the gnoups of intenests that need to

be balanced in any comprehensive law of the sea t::eaty. This will al-so give

us some idea of the monumental complexity of the negotiations involved and

penhaps also help us in undenstanding the availabl-e policy choice as we

proceed to w,ork out the specifics of the negime of the economic zone. A

penceptive jurist, Uwe Jenisch (fgZOrpp"42I-439) has identified the following

categonies of anterests that anu involved in UNCLOS III:

Intenests of the Groi.p of 77, which now has a membership of about
I10;
Intenests of the Nine Membens of the Eunopean Economic Community;,

Interests of I7 seafaring states I

fntenests of some 60 coastal states;
Intenests of 51 geognaphically disadvantaged and land-Iocked states;
Interests of the so-called tte::ritonialistsf consisting mainly of
l,ati.n American states and some Afnican states such as Somalia; and

Interests of 20 Arab states.4

3. They have leen going on for nearly four" yeans. UNCLOS 111 has hadt
so fan, six sessions: the Finst Session in New Yonk 3-I5 December 1973; the
Second Session in Canacas, 20 June to 29 August 1974; the Thind Session in

. Geneva, f7 Manch to 9 May 1975; the Fourth Session in New Yo::k, 15 March to
' 7 l(ay 1976; the Fifth Session in New Yonkr 2 August to 17 Septemben 1976; the

Sixth Session in New Yonkr 23 May to l-5 July 1977; the seventh session in
Geneva, beginning 28 Ma::ch, 1978.

4. Jenisch also identified the rfnter.ests of the Gnoup of Five, i.e.
the United States, England, the Societ Unionn Japan and F::ancerKaaianq (once
a Kenyan delegate to UNCLOS III and now with UNEP in Nai:robi) objects to the
fG::oup of Fiver as an identifiable sepa:rate intenest gnouP. He thinks at
best, such a groups would only include the Union, Japan and England.
Thrs point was made duning the delibenation of this wo::kshop, and the w::ite::
shares this opinion and would submit that at pr"esent no pur3pose is senved by
keeprng therGnoup of Fiver as a sepanate group"

1'
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It should be made cl-ean that these gnoups are not mutually

exclusive and, in fact, cannot be, given the complex nealities of the ena we

l-ive in. Just to give an example, some membens of the Gnoup of 77 ( such as

Uganda and Zambia) ane also fgeognaphically disadvantaged and land-Iocked

states I , and such dual membership has sometimes nesulted in strains affecting
the cohesive r.mity of the groups.Neventheless, these gnoups rePnesent

impontant nealities and help us undenstand the negotiating tasks ahead. These

negotiations have been and wil-1 be facilitated by the painstakingly pnepaned

foun parts of the Revised Single Negotiating Text (UN DOC.A/Conf.62/IqJP,8/

Rev.I/Parts f to l-11 and UN Doc.A/Conf.62/WP 9/Rev.2).5

THE REGIME OF THE ECONOM]C ZONE.

What is the nature of the negime of the economic zone which is
envisaged by the RSNT | ,

Dnaft Anticles 44 to 63 deal- with the economic zone, which is
desc::ibed at the texclusive economic zoner. We ::ega::d the wond texclusiver as

unnecessary, howeven, in view of the negime envisaged in the RSNT (tt), and

it is likeIy that the final text of the Convention will use the e><pnession

Economic Zone simpliciten. 6

D:raft Anticle 45 defines the economic zone as an area of the sea

beyond and adjacent to the tennito::ial sea and extending outwand to 2OO nautical
miles fnom the baseline from which the b::eadth of the tennito:rial sea is
measuned.T Urrd", Dnaft Anticles 44, the coastal states has the following

5. To avoid confusion, we shall nefen to pants of the RSNT by numbens in
bnackets. Thus RSNT (11) nefens to Pant fI of the Revised Single Negotiating
Text, which has been prepaned by the Chainman of the Second Committee.

6. Du::ing the early stages of negotiations at UNCLOS III, the
panticipating states wou1d, as a matten of st::ateryr put fonth thein fmaximum

claimsr which would allow noom fo:: give-and-take. An texdusive economic zonere
penhaps, repnesented such a rmaxium claimf of the coastal statesr and even
though much of the exclusiveness has been negotiated away, the use of the
expnession has persisted"

'1. D::aft Ants. 4 to 6 of RSNT (II) stipul-ate the nul-es fon
detenmining the baseline.
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rights in its economic zone:-

(a) Sovene;lgn rights for the purpose of exproning and exploiting,:consenving and managi-ng the natunal ::esources, whether J-iving
on non-living, of the sea-bed and subsoil and the superjacent
watens I

(b) Exclusive rights and junisdiction with negand to the estabLish-
ment and use of ar"tificial isl-ands, Installations and st::uctunes;

(c) nj<c]qslve jurisdiction with negand to:

(i) othen activities fon the economic e><ploitation and
explonation of the zone, such as the production of ene::gr
fnom the waten, cunnents and winds; and

(ii ) sdd:.fi;:'c reseanch;

(d) Juni-sdiction with regand to the pneservation of the marine
. envinonment, including pollution contnol and abatementl

(e) Othgn pights and dutiqs p::ovided fon in the pr.esent Convention.

It will be noted that the nights in the economic zone range from the
fsoveneigni to texclusivei ao 'junisaiction; (power) and simply rr:ights'.
These terms neflect the intensity of competing elaims. They also indicate the
complex nature of the legal negime of the economic zone. Their denotation,
in the context of the LINCLOS III, can only be hesitant and tentative. But this
should not deten us fnom taking on the pnoblems systematically and we shall
negotiate the difficult points as.and when they come up.

Ou:: basic difficulty lies in inadequate tools for. the conceptual
analysis of a ter.ms such as trightst" The Hohfeldian model is one attractive
alternative though thene is l-ittle doubt that when Hohfeld made his celebnated'
analysis (1964), he was thinking of 1ega1 nelations in pnivate Iaw. Julius
Stone has also warned us that duties of public 1aw genenally do not obey

Hohfeldrs specifications as to corr"el_atives (tsO+, p. 160). Amenasinghe
(ibffrFpl3), hbwever, has used lrohfe1d,-l.s terms to advantage in connection
with some of the pnoblems concerrring the law of the sea. And, while we shaLl
not unduly labour" for an exact analysis in rigorous - rjunal oppositesr and

i;'"ii}-ggr.nelatives I terrns, the Hohfeldian terrninologr will be used in orden

to facilitate companisons of the international legal- nelations-that Dnaft
Anticle 44 (I) envisages, by neducing the various categories of nights to
HohfeLdian common terms such as nigh
and immr.rnity.

ts (stnicto sensu) , pnivileger pol^Ier:t
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At this stage, sonething may also be said about the nesidual
niglrtsr in the econornic zone. Residual nights, that is niglts not
specifically apprcpniated to the coastal states, belong to the international-

o
community.' Thus, the econornic zone can neithen be corpared to the

tennitonial sea nor to the higfr seasi it is a category sui genenis, a

r:nique package of niglrts and obligations .

SO\EREIGN RIGHTS IN THE ECONOMIC ZONE O\ER NON-LIVING RESOURCES.

Dnaft Anticle 44(1) (a) gnants the coastal state }imited
rsoveneign riglrts t over the sea-bed and the subsoil and the super-jacent

waters of the econornic zone. These rsovereign nights I do not extend to the
ain space above the zone, and Dr:aft Article 46 (1) specifically stipulates
that al-l- states shall enjcy freedom of ovenfliglrt in the economic zone.

Even as regands the tsea-bed, subsoil and the supenjacent watersr,
the sovereign ::igfrts are limited to eryloning and e><ploiting, cca:senving

and managing the natunal resources therein, whethen Iiving or" non-living.

Let us first analyse the eontent of sovereign niglrts as negands

the non-living natuna1 resounces, such as minenal and oil, of the economic

zone. The context would fead us to descnibe these niglrts as a night to
e>pIore, e>ploit and manage these resounces. There was litt1e pncblem with
negotiations here, due to the absence of any long-tenm vested niglts as the

technolory to e4ploit the minenals and oil- fnom under the sea is of necent

onigin. No othen state has any nigfrts over the non-Iiving resoun@s of the

econornie zone. In fact, it may be deduced fnom a caneful reading of the

RSNT that othen states are obliged to canryout any activities in the econonic
zone in such a mannen that the coastal state rs soveneign niglrts oven the
non-l-iving nesounces remain inviolate. There is, thenefone, sone justification
in label-ing such nights as rsovereign nightsr, which, in the hienanchy of
legal nights occupy the top nun.

Let us noI^I anatomise these sovereign niglrts in Hohfeldian

tenninolory to find out what they are corposed of. We already kncntr thene ane

nigltts to explore, exploit, conserve and manage the non-living natunal resounces

8. To achieve this, Dnaft Ant. 46(2) of RSNT (LI) refers to the
Chapten on the High Seas, Dnaft Ants, 77 to IO3.
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of the economic zone^ Rather than discuss each of these individually, we

sha1l focus on the sovereign r"ight to exploit the non-l-iving resoulrces as

a prototype for oun analysis. Such an analysis, which entails the
dissection of the specific sover,eign nights in simple Hohfeldian tenms,

would neveal- that the::e are neally a complex aggnegate of privileges, nights
and power"s. The coastal- state has a pnivilege to exploit the non-living
n"Eorrr""s of the economrc zone6 It does not have the dut! to exploit such

nesounces, It has a ::ight to exploit them if it so wishes. The coastal
state also has the powen to gnant its legal interest in the zone to: a.::€t}-€ri

thnough a Iicence, Iease on othen cont::actual a::nangements and it is not
bpqrnd by any duty to choose.the beneficianies in aggo3:dancA with any 

,
pr"escnibed onden on scheme of pr^eference. Thene is only one duty specifically
enjoined by the RSNT (II) on the ::ight of exploitationn which is that the
right shall be exencised in accordance with the coastal state ts gener:al

duty to pnotect and preserve the manine envionment"

But to secune a legal r:ight thnough an intennational tneaty or

thnough national legislation is one thing; to explone, exploit and appnopniate

the non-living resources of the economic zone) such as mine::als and oil,
is quite anothen. Tanzania extended its tennitorial watens f::om 12 miles
to a distance of 50 nautical miles, measuned fnom the appnopniate baseline,
by a p::esidential pnoclamation on 24 August 1973" 9 Th" continental shelf
of Tanzania vanies fnom a minimum of 3"5 miles in b::eadth to amaximum of 36

miles at two points, which include Mafia and Zanziban islands. Thus, the
1973 pnesidentia1 pnoclamation included the entire continental shel-f and

beyond. But due to lack of technological inf::a-structure and adequate

capital, no attempt has been made so fan to tap the non-living nesouraces

even of the continental- shelf, There has not even been a systematic study
of the nesounces within the bounds of the 50 nautical miles of tennitonial
watens" The oil and Natunal Gas Commission of India is prospecting fon
gas and, possibly, oil deposits on Songo Songo Isl-and ver"y close to the
sho::eline, on behalf of the Tanzanian Govennment" The dnitting of one test
well has indicated gas deposits, and thein commencial viability has been

established. The socialist ideolory of the Government would not seem to
allow fo:: pnospecting fon oil on the continental shelf under pnoduction or"

pnofit-shaning arrangements, and financial const::aints woul-d limit agt?eements

9. Government Notification dated 24 August 1973. This notification
nemains valid unde:r the new permanent Constitution.

lr
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of the Songo Songo to a few at a time.lO The pr^oblems involved in the
e><ploration and exploitation of the non-living nesout:ces of the 2OO - mile
economic zone will- be immense. fn such a zone Tanzania is 1ikely to have

mene Potential nights. The possibility of finding manganese nodules in
commencial quantities is nathe:: dim, and as the bulk of Tanzaniars economic

zone is deep sean it would seem that fishing would be a more economically
attnactive pr"oposition than e>cploiting the non-living resources.

SOVEREIGN RIGHTS O\ER L]VING RESOURCES IN THE SUPERJACENT WATERS

Dnaft Article 44(I) (a):reads, in effect, that the coastaL state
has rsoveneign nightsr to explone and exploit, to consenve and manage the
Iiving nesounces found oven the sea-bed and subsoi] and in the supenjacent
waters of the economic zone. We wil-I endeavoun to demonstnate that the
choice of the expression tsoveneign nigfrtst in this context is not very

11apt.

We shall finst discuss the Iiving resounces of the supe::jacent
watens and laten those found on the sea-bed and subsoil.

The most important living nesour:ces in the supe::jacent watens

ane fish as indicate, the coastal state has thersoveneign nightst to explone
and exploit, and to conser"ve and manage the fish nesources. The soveneign
r"ights of the coastal state her:e ane basically rights to a p::eferentiar
junisdiction to hanvest the Iiving resounces in the supenjacent watens of
the economic zone.

The traditional international- law divided the supenjacent watens

of the seas into the tennitonial sea and the high seas, and, as mentioned

earlienrthis had wonked to the disadvantage of the developing states, and

most of this is appnopniated by a few of the developed ma::itime states
unden the ga::b of the freedom of the high seas ! An equitable international-
negime fon the seas has to nedress this pnoblem. The situation has been

complicated by the position of the seafaning states whose selfish vested
intenestsane pnotected by the fneedom of the high seas and by the land-locked
states who also want a chance to exploit the resources of the seas.

IO. Much will depend on the outcome of the dni11ing. If it is successful,
then such annangements may be nepeated. If not, then thene may be a r:ethinking
and othen alternatives may be tnied.
11. D::aft Ant. 5O(2) and 5O(3) terrn rfisheniest has been substititued
for rliving nesourcesr. See also the statement made by Mn. Jeannel of
fnance, UNCLOS - III, -O!f1c_ig! gecofdgo VoI.fI.
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Thus, in genenal, three gnoup of states ane invol-ved: the coastal
stateso the land-Iocked states adjoining the coastal states and the sea-

faring states. If we grant sover^eign rights to the coastal state, claims

of the othe:: two are natunally negated. The RSNT grants the coastal state

soveneign nights, but it also attempts to necognise the claims of the

othen two and even makes detailed pnovisions concerning the ::ights of Land-

locked states. The t;.'3 sets cf r:qhts can only co-exist by denying the

former the chacten of soveneign nights, as tnaditionally undenstood, and,

in oun opinion, it would be betten to ,"S*ore exact terminology her:e in
the RSNT.

Of these competing claims n those made by the gr:oup of land-locked
states a::e important. There a:re, in a1l-, 5I land-locked and geog::aphically

disadv;,ntaged states, many of them in Afnica and seve::al of them also in the

Gnoup of 77. The land-Iocked states had actual on potential (mostly potential
r:ights oven that portion of the supenjacent waters of the high seas that
will now be taken away by the coastal statesr economic zone, which, in the

aggregate, is likely to be around 36 per: cent of the entine ocean space.

Land-locked states have argued, often along with the seafaring states, for
the thigh sea statusr or as many::ights associated with the high sea status
as possible r. It has been reponted that in the Geneva Session of 1975

a rift built up between the coastal- states and the land-Iocked states in
the G::oup of 77 ove:: this issue (Jenisch, 1976, p.431). To::esolve the

crisis, a Group of 2l was formed, of which I0 members were coastal states

10 wene land-locked and geognaphically disadvantaged states, and the

Ambassadon qf Fiji was chairman. The situation was diffused when the land-

locked states agneed to abandon thein claim fon high sea status and the

coastal states agreed to -v.tt:1|fu-ub fishing nights fon the land-Iocked states

in the economic zone. ft seJms thene is little doubt now that the land-
Iocked states will have some rights to participate in the exploitation of
living nesources in the adjoining coastal states economic zone. VJhat

::emains to be settled is the conditions unden whieh such nights wil} be

exencised.

The pr.ovisions of RSNT (ff) ao not tr:uly neflect the intensity of
concern of the land-locked states. In fact, they favour the coastal state
to a very lange extent. They let the coastal state deterrnine what pnivilege
to gnant to the land-locked states, if any, acco::ding to a very vaguely

drawn Iist of criteia" To put this scheme into openation involves coping
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with togistical pnoblems of such magnitude and complexity that many

developing coastal states, and Tanzania in particular, may find it
fnustr:atingly difficult. The fi::st stage nequires the coastal- state

to deterrnine the maximum allowabIe catch on a sustainable yield basis
(Draft Ants. 50 (1) of RSNT (1I). This is a complicated exencise which

pnesupposes a centain base of knowledge, among others things, of fishing
patterns as well as of the inte::dependence of fishery stocks. Draft

Anticle 50 enjoins a coastal state to take into account the best

scientific evidence available to it and ensure thnough pnopet: consenvation

and management measures t that the maintenance of the stocks of fishenies

ane not endagened by oven-exploitation and populations of hanvested species

nemain at leveIs which can pnoduce maximum sustainable yieId. \.

Maintenance of MSY-exploitation Ievel-s al-so involves a degree of

collabo:nation and coopenation, including the ::egulan exchange of nelevant

infonmation, at the negional and subr:egional- leveI. Fish may move in and

out of the zones of contiguous coastal states, and this fact alone makes

a certain degnee of coopenation impenative. D::aft Ar:ticle 50 (5) p::ovides

that:

Available scientific infor"mation, catch and fishing effont
statistics, and othen data nelevant to the consenvation of fish
stocks shal-L be contributed and exchanged on a negulan basis
thnough subnegional, regional and globat organizations, whene
appnop::iate, and with panticipation by a1I States conce_rned,
including Siates whose national-s a::e allowed to fish Fn the
economic ,on7.

In East Afnica, such regionalo sr:b::egional on global onganisations do not

yet exist. Thene is a need to set up such and organisation and this subject

will be taken up laten in this paper in connection with the discussion of
the highly mignatory fish species" There does exist, howeverr an Indian

Ocean Fishenies Corrnission which is unden FAO, but its nole and functions

ane quite different.

The difficulties inhe::ent in oper:ationalising the concept of
maximum sustainable yield become clean when seen in the Tanzanian context.

Par:t of the pr:oblem liesr in the geophysical featu::es of the cor..rntry. The

Tanzanian mainland has approximately 5OO miles of coastline togethen with

the island of Mafia and other smaller off-shone islands.I2 Pant of its

!2, Extending fnom 4.605 latitude in the nonth on the bonden with Kenya
to about tO.7oS tititude in the south on the bonder with Mozambique.
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50 nautical miles of tenritorial watens and aI1 the watens beyond are deep

seas. A 200 -nautical--mile economic zone will give Tanzania some IO'OOO

square miles of ocean space (See Department of Zoology, Jg77), The very
size of this is a pnoblem in itself. Then a significant featune of Tanaaniars
coastar architectu::e is the pnesence of an erevated fringing neef.

In many aneas, thene is a continuous chain of small off-shore
islands' presumably fonmed by fnagments of the elevated cnest
of a pnevious neef. Between these sma11 islands and the coast,
extensive conal beds (Acnopora spp. ) ane to be found. This
pattern is nepeated, on a langen scale, in the main island
channels of Zanziban and the Mafia islands. (Mor"is, 1974, p.38).

The conal neef aneas on the nanrow continental shelf, most of which Iie within
the twel-ve nautical- miles of territonial waters, are the main centres
of manine lifeo and the bulk of demensal fish stocks ane to be found thene.
The neef is said to be partly nesponsibl-e fon an extneme diversity of
species which makes the task of stock assessment veny difficurt. rn
addition, the neef tenrain is unsuitable fon tcalibnatedt commencial fishing
methods and this adds to the difficulty.

Thene has neven been a scientific stock assessment of the fish
population in Tanzanj.afs tennitonial- watens. Acconding to Wijkstnom (1976)

due to the natune of the East Afnican coastal cunnents, nelatively unpnoductive
watens stnetch fon a considenable distance from 5O to 200 nautical- miles
off-shone.13 This pantly explains why Tanzania opted fon a SO-nautieal miles
bel-t of tennitonial watens. Howeven, it may be added in passim that if a

new l-aw of the sea convention emenges out of the delibenations of UNCLOS III,
Tanzania is veny likely to nevent to its pne-I973 12 nautical miles of
tennitonial watens, augmented of counse by anothen 188 nautical miles of
economic zone (see comments by Wanioba of Tanzania, UNCLOS III, Official
Records. VoI.2, p.182). The consenvation and management of fish nesources
to maintain a biologically optimum yield wil-I necessitate scientific studies
of the abundance, biometnic and ecologr of fisheny stocks in the entine
200 nautical mil-es of ocean space and the neef aneas. Dynamiting neefs,
fon example, may affect the exploitation potential in the zone as a whole.

13. Commission Wonkshop Repont No.7, 1976, (heneinaften cited as IOC
Wonkshop. He also points out (p.6) that the region of gneatest biological
intenest is up to about 50 miles offshone.
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lJithout the benefit of stock assessment data, it may not be possible
fon Tanzania to determine allowable catch in the supe:rjacent watens of its
economic zone. With the best of intentions, skill and nesources, such

assessment will take a gneat deal of effont several yeans. Thene is some

awaneness of this pnoblem, and it is hoped that pnesent effonts will be

incneased in yeans to come. Yet and when the convention into fonce, decision
will have to be made on the basin of whatever" info:rmation is alneady

available.

This inforrnation would langely have to be denived fnom companisons

fnom analogous aneas. Scientists claim (Matthes, 1974, p.28) that the
Indian Oceann insofan as it has been explored, is less pnoductive than
eithen the Atl-antic on Pacific 0"""r""14 Moneoven, that pontion of the
Indian Ocean which touehes East Afnica, including Tanzania, would appear to
have the oceants lowest p::imary and plankton pnoductivity and thus its lowest
potential fon fish (of International Indian Ocean Expedition Report, quoted
in Matthes, 1974, p.28). comparison seems to be with the figunes of Wheelen

and Ommaney (1953), which indicated that cer:tain areas in the Maunitius/
Seychells anea ane capable of a sustained pnoduction of 4.7 metnic tonnes/
sq.km. This can be companed with pr:esent annual figunes f::om the East

Afnican shelf aueas of 1.2 tonnes/sq.km. Howeven, Wheele:: and Ommaneyrs

figunes ane fon what they termed the tfishabler anea, which is bnoadly
speaking, the naised outer edges of the oceanic banks. Acconding to thb
East Afnican Ma::ine Fishenies Reseanch Onganization (neUfRO), this ar:ea

conresponds closely to the offshone banks found off the Zanziban and Mafia
channers. Like the Maunitious/seychel-les ane, such rfishabler areas

compnise only a sma1l fnaction of the Tanzanian shelf ('Mo:nie, 1974rp.40).
Some manine biologists of the Univer:sity of Dan es Salaam estimate the
potential yield of demensal fishenies fnom Tanzanian watens at anound I.5
to 2.0 metnic tonnes/sq.km. (Manine Resou::ces conference, 1974rp.42). The

offshone banks of Zartzlban and Mafia channels, which ane not yet exploited,
ane likely to have a potential in excess of 3.5 metric tonnes/sq.km.

No seientific assessment has been ca::nied out of pelagic stocks,
including highly mignatory species such as tuna. Tanzania, at pnesent,

does not have the resounces to penforrn this tasl5 both capital and expertise
ane lacking. In fact, none of the East Afnican coastal states could carrS/

14. Estimates of catch fr"om the Indian Ocean and adjacent seas ane anound
two million tonnes/year. Accor:ding to an FAO neport (Shomuna et aI.11967),
on the basis of yields pen sunface area, this is only about 20 pen cent of
the Atlantic or Pacific Ocean Ieve1. Even the potential yields from the Indian
Ocean, at about 14.15 mill-ion tonnes, compar:es poonly with potential yields
of about 56 million tonnes fnom the Atlantic and 42 million tonnes from the
Pacific Ocean.
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out such an assessment independently. It is better done on a negional- basis

with a negional onganisation covering :regional wate::s. At this stage of
development, only the pooled ::esou::ces of the ::egional states can unde::take

the task of stock assessment, which at least intiallyn woul-d not yield
anything othe:: than a bette:: scientific undenstanding of the allea. Pr:ojects

that lead to tangible social- and economic benefits wilI undenstandably

attnact most of the scance resoursces of an individual state, Ieaving too

Iittle fo:: a project of stock asseement with a mone scientific and long-

term value. EAMFRO could have p::ovided the organisation for such a study,

but it has been inactive fon some time and at present does not p::omise to
be I.e..'"'.4 .

In short, Tanzania fon some time to come wilf not be in position tc
determine the level of maxmum sustainable yield in its zone. Scientific
management would require that such a level be deterTnined for each of the

fishable species and that inforrnation should be accompanied by effective
enfo::cement machinery to prevent ovenfishing. This is a hopelessly impnac-

ticable task and one may be pandoned for har:bouring doubts about the wisdom

of some of the provisions of the RSNT (II)"

Unden the RSNT (lI), after deterrnining the limits of perrnissibl-e

catch on a maximum sustained yield basis, Tanzania will- be r"equined to determine

how much of this she will be able to harvest" Pnesumably, this will be

a peniodic exencise as Tanzania incneases her fishing capacity fnom year
1qto year.'" Tanzaniars present fishing capacity is not known. In the absence

of scientifically neliab1e figur"es of pnesent annual catcho we have to::e1y
on what can be called rguestimatesr. Tanzaniars Depa::tment of Fisheriesr

annual- catch statistics place total- mar"ine fish catches at around 28r0OO

to 3OTOOO tonnes, a.lmost all of which are obtained fnom coastal wate::s but

this does not nepresent Tanzania's actual fishing capacity. In factn the

figune on 28.000 to 301000 tonnes is most tikely an under:estimate of
p::esent lelve1s.16 Fish are l-anded at a thousand small villages and islands

15. The Tanzania Fisheries Corpor"ation (TAFICO), established in
l-974 vide G.N. 58 of 1974, now has six trawlens and plans to augment its
fishing potential- substantially in the near futune.

l-6. The available incnease in Bonito and Sanda along may be as high
as 2OTOOO tonnes/yean, acconding to Saila and Nonton (l-SZ+).
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along Tanzaniats coastline, and it is not possible to moniton each station

24 hours a d.ay. In fact, when statisticians began asking fishenmen about

thein catch, the fishenmen tended to avoid them and ::efused to believe

that their questions were not part of some taxation scheme. How can we

then go about fixing the pa::ameters of Tanzaniars fishing capacity we

do not ::eally know the total- catch at present, non the total potential

exploitation of the watens of the economic zone? Penhaps, a nough estimate

could be obtained on the basis of average vessel p::oductivity per day'

It has been estimated that Tanzania has some lO1000 fishelr'men

with about 3rOOO traditional and. semi-mechanised fishing vessels' It has

been funthen estimated that the (Kambona, l-974rp.15 and Wijkst::omt 1974t

p.55). average vessel pnoductivity pen day in I97O was anound 30 kgs' fon

demensal and pelagic fish combined" P::oductivity fon hand-line and @
fishing operations is usually less than one-thind of this. Almost all the

catch, at pnesent, would seem to come from the fi::st twelve nautical miles

of Tanzaniats tennitonial waters, and many biologists believe that the r:eef

areas which are the most pnoductive ape already being exploited to the fu]I'

Anticl-e I and 2 of the RSNT (I1) Iay down that the sovereignty of a coastal

state extends oven the twel-ve nauticaf miles of the ten::ito::ia1 sea, which

grants Tanzania an exclusive night to the exploitation of fish in that anea'

Yet this niglrt cannot be exencised in such a way as to jeopandise the

exploitation potential of the economic zone. This wiIl place an obligation

on Tanzania to manage its fish nesources r whel:even found, ca::efully and

scientifically, which reguires an integnated approach to aII fishenies

operations.

The legislative negulation of fisheries and fishing in Tanzania,

howeve::, is in a somewhat different pattern. Tanzania passed the Fishe::ies

Act in I97O'I7 which came into force on I March 1973 ( 6.M.No.25 of 19?3)'

17. Act No. 6 of I97O only applies to what is descnibed as the
rContnolled A::ear. However, by the fisfrenies (Cont::o1l-ed A:reas) Order:,

1973, (G.N. No.156 of 1973), the entine coastline of Tanganyika, from
Tanga on the Kenyan borden to Mwambo by Mozambique, and all te::r:itor"ial
waters of the fndian Ocean have been declaned a contnolled a::ea for the
purpose of s.5 of the Fisher:ies Act, 1970. ALso, the Fishe::ies Actr 1970

iV i. 17(1) nepealed the Fisheries Ond. (Cap 295) and by S. 18 nepealed
The Tnout P::otection Ond. (Cap 368).
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The Act uses the mechanism of Iicensing to regulate fishing. lS It designates
a licensing authoriay t9 for the negistnation of vessels and the ticensing
of fishing vessels and fishe"*.r.'O Regulation 3(3) pnohibits the use of
any vessel 2I foo fishing punposes unless it has been duly negistered.22
Reguiation 11(2) pnohibits the use of any vessel- for fishing purposes
unl-ess it has a valid rfishing vessel ricencer duly is"red.23 Ther:e is
no ::egistnation on ricence fee for Tanzanian citizens fo:: non-powened
vessels up to ten metr^es in Iength n and this covers most tr"aditional
fishenmen. Regulation 13(1) pnohibits fishing without a vat_id l_icence.
Licence fon fishing vessels or for: fishing renai:: in force until- 3l December

following the date of issue (Reg.17(1), 6"N" 57 of 1973). Regulations
arso pnovide for a rspo::t fishing ricencer and rspeciar licence.r A spont
fishing.l-icence, which could be on a fontnightl-y, monthly or yea::ly basis
catens to the needs of tour^ists and otrr.ir.s who fish for^ spo::t (Reg. L7Q)).
A special l-icence penmits fishing for scientific nesea::ch, museums, educational
pulrPoses r complimenta y puuposes or to sgpply food in cases of emergency
when no othen adequate food supply is available. It is val-id for the period
specified thenein (Reg.20(t) ).

18. Even the RSNT sanctions the use of licensing unden Ant. 5I(4), which
is discussed elsewhene in this papen. The details of licensing in Tanzania
ane to be found in the Fishenies (Genenal-) Regulations, 1973 (G.N.57 of 1973),
which came into fonce on I July 1973. The Regulations have so fan been amended
twice, once in 1973 (G.N. I53 of 1973) and again in 1975 (e.u. 269 of 1975).

19. Fo:: the time being, the Dinector of Fishenies on any Officer authonised.
by him is the licensing author:ity (SS.Z and3 of the Fishenies Rct, l-97o,
nead with Regulation 2 of the Fishenies (Genenal) Regurations, 1973).

20. The Regulations also apply to fish deal-ers n but this a::ea does notfaII within the scope of this paper.

21. Onigina11y, dug-out canoes wene exempted from negistnation unden
Reguration 3(2) of G.N. 57 of 1973, but this exemption has been cancerred by
the Fishenies (Genenat-) (Amendment) Regut-ations, t_973, (e .ll. 153 of 1973).

22. An application in the pnescnibed form is to be made and the appnopniate
rnegist::ation fee paid. Then a centification of negistnation is issula.- The
vessel- is also requined to carry rpenmanently and conspicuouslyr an identi-fication mank which is assigned by the liceniing authooity. -

23. An application in the prescribed for"m is
l-icense fee paid which may be waived in who.l_e
Ujamaa village. Before a licence is issued, t
fon seawonthiness. It may be inspected again
voyage to to make sune that it is fit to go to
water and a senviceabfe horn or trumpet.

to be made and the appnopniate
or in pant fon a bona- j.'c'.e
he vessel- may be inspected
befone pnoceeding on a fishing
sea and has adequate food,
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To p::otect tnaditional fishenmen, certain fishing method.s ane

exempted f::om Iicence nequirements (Reg.41 (1)). No licence, pe::mit o::

permission is::equi::ed fo:: fishing (a) wittr rod. and l-ine on hand line f:rom

the beach without using a fishing vessel-, whethen fo:: spont fishing, domestic

consumption ou sale, except in a decl,a::ed tnout streamr (l) with small cast

nets on seine nets for amusement, spont, domestic consumption on commencial

punpose, (c) with cast nets, baskets, tnaps on gill nets when used without

a fishing vessel for domestic consumption o:: sale ( Fourth Schedul-e ) .

To conser:ve and manage the fish resounces, the Regulations empowen

the Dir:ecto:: of Fishenies to attach to any licence any conditions, consistent

with the Fishe::ies Act, 1970, o:: the Regulations (Reg.l8 (f) nead with the

Preamble to the Fisher"ies Act, I97O). Such conditions coufd ::elate to
(a) the methods used in fishing and the use of any equipment, applianceo

instnument, net, fishing *"i*r24 dams, or any othe:: means whatsoever, (b)

closed peniods fo:: fishing, which means any pe::iod duning which, in relation
to any species on kind of fish may not be captur:ed, killedo injuned, gathered

on collected by any means whatsoeven, (c) the numbe:: of pensons to be

engagedo the number of boats, nets, fishing weirs, dams ol: any pieces of

equipment, appliances on int:ruments to be employed fo:' any Pullpose in r:elation

to fishing, and (d) the minimum length or size of any species of fish which

may be captu::ed on kilded (neg. tB (2), e"N. 57 of 1973). In addition, every

Iicensee is obliged to funnish such necor^ds pentaining to fish on species

of fish captulredo killed o:: otherwise acquined on disposed of as he may be

dinected by the Dinecton of Fishenies (Reg.19 (f)).

Unden Regulation 25, no person shall use or be in possession of

any explosive, electrical, device or any poisonous on noxious substance, with

intent theneby to capture, kiI1 on injur"e fish in any waters olr to nenden

any such fish easier to captu::e.25 Under Regulation 4O(b)n no penson sha1l

24. tFishing weinr means any erection, structune, constnuction on

obstnuction whatsoeven placed acr:oss on in any watens and tempona::ily on
permanently fixed to or resting on the bed or: a bank, which is designed fo::
lh" propose of collection, gathering, captuning, killing on inju::ing fish.
This te::m includ.es stake nets and basket traps (S.2, Fisheries Act, 1970).

25, The use of explosives may cause enormous damage to the reefs.
Howeven, the Fisher:ies Division of the Ministny of Natu::al Resounces and

Tounism, as well as the Marine Police wing of the Tanzanian Police Fonce, have

been langely ineffective in pr"eventing this p::actice. Propaganda campaigns
to teaeh the fishermen about the damaging effects on long-term pnoductivity
have so fan been fnuitless
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use for: fishing rockets, expJ-osrve materrais or expiosi,-ve pr.ojectiles of
she1l except for fishing wha.l-es. Regulatron tO (c) pnohibits gene::al1y

the use of hanpoon guns or spear gL:rrs for f,.shr-r,g.26 However, Har"poon

Fishing (t'lafia Island) Reguiat:-orr, 1973 (G N" 154 of 1973) authorised
fishing by harpoon on spear guns wrrhoul air bottl-e fcn bonei fide tou::ists
in Mafia Island waters between 14 July i973 and 3l- December 1974. Cutting
thnough, bneaking down on destroylng any dam rn any waten with intent to
captul:e, krIJ or injure frsh 1s a.l-so for.bidden (Reg.25 (b), G"N. 5'1 of 1973).
To protecr spawning areas? Reguration 26 prohibits the willfuI distunbance
of any spawn or spawning fish or any bed, bank or shallow in which thene
in any spawn or spawning fish At any piace where fishrng in genenal or
fishing fo:: any s1,pe of fish is prohrbited. no person sharr- have in his
possession any fishrng gear, or fish forr.buy ,seii or have in his possission
any fish, on such type of frsh the frshrng of which is prohibited, without
lawful excuse, rhe proof of wnich shatr ll-e upon him (Reg"34)"

Other limitations upon fishing ::eiate to the need to pnotect
navigation. Regulatior:35 lays down a general rule rhat no penson shall set
ol3 use seine nets, gili ners cr other fishing gean rn such place on mannel:

as to cbstruct navigatl-on, Regularron 38 :-s more specific and pnovides

that except in those -ases whene the Director of Fishenres permits in wr:iting,
all fishing gear sl-air- be so set or used as rc leave cfean, navigational
and unobstructed at Least one-thrrd oi the whode breadth of the main channel
at low tide.

The enforcement mechan:-sm for these Regulat ions are set out in the
Fisheries Act, 1970. The D:-rector of Frsherres. an authorised officen or a

police officen above the rank of inspector has, wrthout warnant, the poweu

to (a) board and search any vessel or vehicle, (b) enter any pr"emises or?

othen place whatscever', (c) seize, remove and retain any fishn fishing gean

oI? any other article cr th:-iig whatsoevero whether iound on boand any vessel
on vehicl-e or in any premrses, and r-n respect of which, it appears to him

that any offence.inder the Frsheries Act, 19700 on Regulations there unden

has been committed, or which appears to hrm to constiture evidence of any

such offence having been comm:-tted, and (d) arrest any person, whom be

neasonabiy suspects of having commr-tted any offence under the Fishenies
Act, 1970, or Regulations thereunder or of being abour to commit any such

offence. (Fisheries Act, i970, S I ( i)), The vessel_ or vehicle, in which
any fish or other anticie or thing rs seized, can be directed to proceed to
a convenient Port or pJ-ace for unJ-cading such fish, article or: thing and can

26.HarpoonorSpean-@Iychangesfishbehaviours
making the fish more retining and harder to oberve.
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be detained fon such time as is neasonably necessal:y (S.IO (b)).

As negands the fish on othen article on thing so seized, if the
Magistnate is satisfied that an offence unden the Fishe::ies Act, 1970, on the
Regulations theneunden, has been committed, theno whether on not any penson
has been convicted in nespect of such offence, the Magistnate may orden such
fish, other anticl-e on thing, to be fonfeited to the Government of Tanzania
(S.I1(1)). As fish ane penishabl-e and the p::oceedings befone a Magistnate
may take time, the Dinecton of Fishenies on any authonised officer" is
empowened to sel-l on disposed of the fish finst, and then make an application
to the Magistnate fon for:feitu::e of the sale pnoceeds to the Government.
If no offence is disclosed in such pnoceedings, the pnoceeds can be neturned
to the claimant-owners (S.11(2) and (g).

As negards the vessel on vehicle, the powen to forfeit them lrests
with the court. Such fonfeiture takes place only when a conviction has been
secuned for an offence unden the Fishenies Act on the Regulations theneunder

and the courti j.b,satrisfiedt,tira'l the said wessbl or vehicl-e was used in the
commission of the offence (s.12). However, an onder fon fonfeitune is not
passed if the ownen of the vessel on vehicle satisfies the eount that it was

used without his knowledge on consent (S.12 provision). Stringent fines and

pnis cn terms ane also stipulated fo:: any genenal violations of the Fisheries
Act.

In shont , Tanzania r"egulates access to its 50 nauticat miles of
tennito::ial wate::s fon fishing through a system of licensing. Howeven, given
the way this system openates, one may be pandoned fo:: suspecting it to be

primanily a ltevenue-gathe::ing mechanism. Penhaps the absence of neliable
scientific data arrd weak enfoncement of legislative pnovisions d.ue to a

sho::tage of staff and equipment are to blame. The basic stnucture of the Act
and the Regulations made the::eunder" cannot be greatly faul-ted. If Ern economic
zone is established, licensing is Iikely to be netained as a pnefenned method

of r:egulating the exploitation of living nesources in the zone. The list
of exemptions f::om Iicensing may have to be neviewed, but tnaditional fishermen
using simple methods may continue to be exempted. The lieences could be

nestrictive as regards the species fished and the anea of thein openation.
But in onden to use a licensing system to achieve the objectives of RSNT

(f1), the licensing authonities woul-d have to be guided by competent manine

biologists and othect'echnical personnel. In turri, such guidance presupposes

the avail-ability on nel-iabl-e data &nd negular" monitoning of the ma::ine
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environment, and it is pnecisely the Iack of these that the operation of
the Tanzanian legislative scheme so difficul-t. Fortunately, some institutions
do exist and, given time, nesounces and propen dinection, they shoufd be

able to p::ovide adequate infonmation. The Marine Biological Station of

the University of Dan es Salaam, which was established in 1967 in Kunduchi,

Dan es Salaam, has a fainly wellrquipped Iaboratory fon manine ecoIory

and smal-l-::esea::ch vessel. Thene is also the Fisher"ies Resear:ch and Tr:aining

Institute of the Ministry of Natunal Resources and Tou::ism, whose pnimary

function is the tnaining of fishery extension officers arrd applied reseanch

to impnove the nanine fishenies industry. An EAMFRO field station was

establ-ished in 1976, also at Kunduchi. This belongs to the East Afnican

Community, which is now considened defunt fon aII pnactical pu4)oses. The

station, however, is 1ike1y to neceive a sophisticated resear:ch vessel fnom

West Genmany in the nean futu::e. In addition, based on the necomnendations

of the Internationaf Conference on Marine Resounces Developrent In Eastern

Africa, held in Dan es Safaam in April 1974, an Institute o:: Ma::ine Resources

Studies has been pnoposed to canry out relevant reseanch on the diverse

aspects of ma::ine r€sounces .

ACCESS TO FISHERIES RESOURCES BY OTHER STATES

Unden Ant. 5I( 2) ot the RSNT ( If), if the coastal state does not

have the capacity to harvest the entire allo,rable catch, tit shall give othen

states access to the surplus of the allowable catchr. The raison dretne

of this pnovision is that unden-utilisation of the fishery resou::ces of

the zone would nesult in avoidable wastage, which can and should be prevented.

Read togethen, Arrs.44(1) (a) and 51(2) of the RSNT (11-) would gnant the

coastal state a pneferential nightt to ha::vest the entire all-owable catch

of the economic zone, if it is within its capacity to do so. It has been

alneady pointed out that the adjoining land-Iocked states view this as rmfain.

We wiII r€vert to this question again a l-ittle laten.

Assuming a su4>Ius of al-Ior^rab1e catch, the difficult question remains

of how and in what onden the access of othen states to be determined. Ilhile

thene is no doubt that the coastal- state shall make the decision and that it
will be abl-e to exerncise some discnetion, the l-imits of this Ce:-'.'or-

have not been pulled out. Thene is considenabl-e pnessur€ here for an

adjustment of the intenests of va::ious conpeting groups, md the way this
pnoblem has been wor-ked out in the RSNT ( f:-) fras been nightly criticised as

impr:actical and unworkabLe (Jenisch, 1976,pp.431-32). Art. 5I (3) of the

a
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RSNT (11) states that in giving other states access to its economic zone

the coastal state shaIl take into account rall::elevant factonsrr including

inten alia: -

1. The significance of the living r€sources 27 of the ar^ea to the

econory of the coastal state concerned and its othen national interests;

2. The pnovisions of Anticles 58 and 59, which deal with the niglrts of

the tand-.1-ocked states and of centain develq>ing coastal states in the region,

respectively;

3. The requinements of developing cor-rrtries in the subnegion on

negion in har.vesting pant of the surplus; and

4. The need to rninimise econonic disfocation in state whose nationals

have habitually fished in the zone on who have made sr:bstantial efforts
in nesearch and identification of stocks.

What othen factors not specifically spelled out can be ::eganded as

rrelevant r, and. nelevant to whom? Should the foun factors explicitly stated

be given relative weight in the o::der in whictr they appean? Orr should al-l

of them carry egual weight, and any surylus catch be apporticned so as to

satisfy all the states involved? It is difficult to believe that Ant. 51(3)

wiII sunvive in the present fonm. If the object is to limit the discretion

of the coastal state in accondance with e:4pressed guidelines, then the anEicle

wiII have to be more sPecific.

Aften deciding which othen states should be gnanted access to the

surplus of the al-lowbble catch, the question anises unden what tenms and

conditions wiII such access be gnanted. Art. 51(2) of the RSNT (1f)

envisages that they wiIl be deter:mined rthnough agneenents on othen

annangerrpnts and. pursuant to the terrns, conditions and regulations nefenned

to in (ent. 5l-(4) '.

27. Art. 5I(3) of RSNT (11) uses the e:q>ression rnenewable resourcesr
due, perhaps, to an overeiglrt dur:ing the nevision of the Info::ma1 Single
Negotiating Text.
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Art. 51(4) stipulates that the nationals of othen states firhing
in the economic zone will comply with the consenvation measunes and with
othen tel:rns and conditions contained in the national regulations of the
coastal state. Such national regulations, horever, will have to be consistent
with the convention and may rerate, inten aria, to the follcr,rin gi

1. Licensing of fishennen, fishing vessels and equiprrent, inctuding
payment of fees and other: fonms of remrne.^ation;28

2. Detenriining the species which may be caught and fixing quotas of
catch eithe:: fon panticulan stocks, on gnot4)s of stocks, on catch pen vessel
over a peniod of time or to the catch by nationals of any state during a

specified peniod;

3.

of gean,

ReguJ-ating seasons and areas of fishing, the types, sizes and anount
and the numbers, sizes and t5rpes of fishing vessels:'rat may be used'

4. Fixing the age and size of fish and othen species that may be caugfrt;

5. Speci$ring inforrnation nequined of fishing rressels, including catch
and effort statistics and vessel position reports;

6. Requining unden the authonisation and control of the coastal state,
the conduct of specified fishenies resea::ch pnognammes arrd ::egulating the
conduct of such neseanch, including the sanpling of eatches, disposition
of sarples and reporting of associated scientific data;

7 . The placing of obser'.zers on tnainees on boand such vessels by
the coastal statel

8. The l-anding of aII on any part of the catch by such vessels in the
porEs of the coastal state;

9. Tenns and conditions relating to joint ventunes on othen co-q>enative
a::nangenents; and

10. Requinements fon tnaining personnel and tnansfe:: of fishe::ies
technologrr including enhancement of the coastal- state rs capability to rnder-
ta]<e :ishenies reseanch.

28. wnich in the case of develq>ing coastal States, mdy consist of
adequate corpensation in the field of financing, equipment.
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Tanzaniats Fishenies Act, 1970r and the Regulations made theneunden

cover most of these pointsn and the wonding of Regulation 18, whictr has been

discussed eanlien, is wide enough to include the rest. Ant.6l- of the RSNT

(11) deats specifical-Iy with the enfoncerent of laws and regulations of
the coastal state. To ensune corpliance with its laws, the coastal state
rnay take necessary nteasures, including boanding, inspection, arrest
and judicial pnoceedings, but annested vessels and thei:: crews ane to be

pnomptly released upon the posting of neasonable bond or" othen secunity.
This is not so the case at present urden Tanzaniafs Regulations: vessels

may even be fonfeited. Under Art, 6l-(3), penalties irposed by the coastal
state fon viol-ations of fisheries regulaticns in the .-economic zone may not
include imprisonment, in the absence of an agreement to the contnary by the
states concenned, or any othe:: form of corponal punishment. Howeven, Tanzaniars

exising Regulations pnovide fon inpnisonnent.

The Riglrts of the Land-Locked States.
The basic question is when do the rights of the land-l-ocked states

come into play? If thein nights only apply to the shaning of the rsurplus l

allowable catch, then al-1 the land-locked states actually enjoy is a centain
pnionity among sevenaL passible aspinants. Thein rights will depend on the

capacity of the coastal state to hanvest the allowable catch; if the coastal-
state can and wishes to hanvest the entire catch, then the Land-Iocked states
will get no shane.

A land-locked state rs niglrt is to panticipate in the e>gloitation
of living nesources of the zone on an equitable basis . The tenm requitabfe I

refers to an elerpnt of fairrress, that take finto account the nelevant economic

and geognaphieal cincunstances of all the States concerrredr, as provided in
ArE. 58(1) of RSNI (11). It is fon this reason that bilatenal, subnegional

on negional agreerents are envisaged as apt vehicles fon wor:king out the tenrs
and conditions of panticipation (Ar:ts. 5I(2) and 58 (1) of RSNT (I1).

It is no secr€t that the land-locked states have not taken kindty
to these pnopositions. They would want to have ace€ss to the living
r€sounces of econornic zorre of the adjoining coastal states as a matten of
sore prefenential night, not only to the surplus but to the whole of the
aLlowabl-e catctr. In fact, many of them have used the e>q>ression ron egual
basisr with the coastal states. This, undoubtly, represents thein maximum

claim and it is unlikely to be conceded,-. A prefenential nig[rt to the surplrrs
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has a better" chance of acceptance by the coastal sLates. No rll<: has yet
gnntioned one possible colrpromise, which would be to r€serve a desjgriuted
pencentage of aI1owab.l-e catch fon the adjoining rand-l-ocked states.

There is even gr€ater q>position to the noticn of letting the terrs
and conditions of participation rest on bilatenal o:: regional agreerents.
Such agreerents ::est langely upon the fnagile assumption of goodwill and good

faith, and the history of the Ea^st Afnican Commr:nity will not inspire many.

Land-l-ocked states strongly feel that the te::ns and conditions of their:
participation should be made secure by incorponating them into the Convention
itself. Then the detail-s coul-d be left to bilatenal on regional annangenEnts.

We nfght add that a pnovision fon ar.n5.uf:re;yarbitnation on sonB othen acceptable
rechanism fon settling disputes may make the schene more effective.

Many of the angunents of the land-Iocked states are based on the
assunption that they already have the ability to harvest the Iiving resour@s
of the zone. A::t. 60(1) of the RSNT (II) categonieally p:rohibits the
transfer of thei:: nights rto third States on thein national-s by lease on

licence, by establishing joint collabonation ventures of by any other arl:Eu:rge-

nents f . However., technical- on financial- assistance fnom thind states on

international onganisations to facil-itate the exencise of thein nights can

be utilised (Ar:t. 60 (2)). Tanzaniats adjoining land-l-ocked states are Bunr.mdi,

Mal-awi, Rwanda, ugand and Zambia. Al-l- of them are developing states and,

given thein presnet state of econornic developnent and the fact that none of
them have even engaged in marine fishing, it is likely that, at l-east fon
sorne tine to corE, they wil-I not be able to exencise thein night to exploit
the living resources of Tanzaniars econornic zone. Whethe:: the surplus of
the a1lowable catch wil-l be enough to reet the rLinimum expectations of these
potential claimants is hand to say at present, in light of limited resounces

avaiLabl-e in Tanzaniars economic zone,as described eanlien.

Othen Deve loping Coastal States and Access to the S urpl-r.rs . Like adjoining
Land-Iocked states, some develcping coastal- states have been given a r-ig!rt,
unden Ant. 59 of the RSNT (If), to par,ticipate, on an equitable basis, in
the exploitation of living resounces in the economic zones of othe:: coastal
states in the subnegion or region. Such states are: (t) those whose

geognaphical peculianities make them particulanly dependent fon the satisfacticn
of the nutniticnal- needs of thein pcpulaticrns upon the exploitation of the
living resounces in the economic zones of thein neiglrbouring states, and (2)
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those which can claim no economic zones of thein own " As pointed out eanlien,
unden Ant. 5l- of the RSNT (l-l), such developing coastal states enjoy a niglrt
to panticipate in the sur"plus of the allowabfe catch,

Appanentlyr no coastal states would qualify unden Ant. 59 to
pa::ticipate in the exploitation of Tanzaniats economic zone. Ant. 51(3) of
the RSNT (ff)afto,alliudes to rthe nequirements of developing countnies in
the subnegion on negion in hanvesting pa::t of the sunplus r. This is apart
fnom Ant. 59, and penhaps would cover subsistence fishing in small crafts
by fishermen of the adjoining coastal states, such as Kenya and Mozambique.

Manitime States and Access to the Sunplus: : It has been pointed out that
one of the r:el-evant factors which a coastal state must considen, when deciding
how to allocate access to the surplus of al-Iowable catch, it rthe need to
nrinimise economic dislocation in States whose national-s have habitually
fished in the Zone o:: which have nade substantial- effonts in neseanch and

identification of stocks r. These words aim at pnotecting the interests
of rar"itime states with long-distance fishing fl-eets " The economic zones

incl-ude a ver5r lange anea of the oceans with proven fishing grounds, where

the tnaditional fneedom of the higlr seas pe::mitted the manitime states to
hanvest the living resounces often Iimited only by their: gneed on technological
capability. Unil-atenal- decl-anations extending the outer limits of tennitorial
waters on cneating nraritime zones to prevent the plunder: of the living nesounces

have been the only response of the coastal states to this menance. This

situation pnompted the convening of UNCLOS-1f1, and one goal of the negotiations
is to legitimise these uriilaterral claims in an internationally acceptable

mannen.' Claims ane also considened as set fonth by those maritine states
who have tnaditionally fished in the economic zones of othen states on have

invested substantially in scientifie efforts to l-ocate the fishing gror:nds

and identify the stocks " These claims must be considered in onden to assulte

the international acceptability of the solutions neached.

Houreven, as presently wo::ded, Ant. 5l- of the RSNT (Il-) does no

mor"e than oblige the coastal states to r:ega::d the cl-aims of the maritimes

states aa a tneilevant factor"r when deciding on the al-Iocation of the surplus

of all-owable catch. South Ko::ean, Taiwanese Russian and Japanese fishing
fleets have rhabitually I fished in what is now to becore the economic zone of
Tanzania though exact details of the quantity and composition of thein catch :

fnom the zone are not known. On the basis of pnesently availabfe scientific
infonmation, a substantial catch would seem unlikely and one does not fo::esee
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that they would have astnong long-tenm interest in the area. Betten and more

pnomising gnounds l-ie off the east coast of the Indian Ocean, within the
economic zones of such coastal States as Indian, Pakistan and Sri Lanka.

So, as fan as Tanzania is concerned, the intenests of the manitine states
should not pnove to be an impor:tant facton.

Still in tenms of the genenal pnoblem, we may have a bnief look
at the United States t Fishery Conservation and Managernent Act, 1976, which canre

into fonce on I Manch \977. The United States in the feiaing spokesman fon
the developed ndrlt.j.ne states and the position of this country has considen-
able influence on the position taken by othens. S. f03(d) of the U.S. Act
gives us some idea of the possible claims the nranitime states could make

on a shane of the surplus of allowable catch. It neads:-

It is the sense of the Congness that the United States Governrnent
shall not necognise the claim of any foreign nati_on.- (to-1he
economic zone)Z9 bevond 12 nautical miles-from the baseline
from which the tenritonial sea is measuned, if such nation:

(t) fairc to necognise tr:aditional fishing activity of vesse.l-s
of the United States, if any, within such zonel

(Z) fai:-s to recognise traditionat- fishing activity of vessels
of the United States with respect to anadnomous species on
Continental Shelf fishery resouuces as to which such nation
asserts management authority; oll

(3) fails to recognise and. accept that highly migratory species
ane to be managed by applicable international fishery agreenEnts,
whether" or not such national- is a panty to any such agreerEnt.

Unden S. I03(e.), sanctions ane spelled out. It provides that if,
aften a neasonable per.iod of time, the United States is unable to achieve

30an agr€ement -- affor"ding vessels of the United States an appropniate portion
of fish stocks found in the economic zone of any foreign nation (coastal
state) in accondance with traditional fishing practices of such vessels and

29. The actual wonds ane tfishery consenvation zone, on its equivalentr.
which, in the context of our discussion, could validly be descr"ibed as the
economic zone as defined in the RSNT.

30, I orr has nefused to commence negotiations, on has failed to
negotiate in good faith on is not complying with its obligations trnden any
existing agneement concerning fishing by United States vessels fon fish
stocks subject to such nationrs fishery management junisdictionl-
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unden conditions egual to those establ-ished r.mden S.102 of the A"tr3f
on if any United States vessel, while fishing in the economic zone of a

fo::eign nation not necognised by the United States, is seized by such

nation, then the United States shall prohibit the importation into the
United States of any fish on fish pr:oducts fnom the fishery lnvolved. Such

pnohibition is to continue until an agreerrent is achieved on until the
seized vessel- and its catch ane neleased, as the case may be. Fish pnoducts

ane widely defined to include any anticle which is the pnoduet of on

composed in whole or pant of such fish, caugfrt by vessels othe:: than those

of the United States.

One can dismiss some of the threat contained in the legislation
as a bangaining tactic aimed at stniking better terns duning negotiations
in UNCLOS 1l-l-. S. lO4 hopefully states:

The pnovisions of this title shall e>pire and cease to be
of any effect on such date as a l-aw of the sea treaty ( or
othen comprehensive treaty, convention, or agreement with
nespect to fishery ju:risdiction, which the United States has
signed on is a par"ty to) shall- come into fonce on be provisionally
applied by the United States.

Anadnomous Stocks. Stocks occunnins I\^lo Economic Zones and Hiehlv Mienatory
32Species . Anadnomous stocks are those species of fish (e.g.rsalmon) which

spawn in fnesh-waten nivers and then mignate to ocean waters. Ant.55

of the RSNT(II) pnovides that the states in whose nivers anadnomor.:s

stocks oniginate shaLl have the pnimary interest in and nesponsibility

3l-. Unden S. 102, the United States may authonise foreign fishing in
its fishery consenvation zone of 200 nautical mi1es, for anadnomous species
on fon continental shelf fishery resoutlces, depending on (a) whethen, and to
what exEent, the vessels of such foreign nation have tnaditionally fished
in such fishery o:: fon such stock, Ernd (b) if it is a for^eign coasta.I nation,
then whethen it extends substantially the same fishing privileges to vessels
of the United States.

32, Catadnomous stocks such as eels, which ar€ sovered in Ant. 56 of the
RSNT (11)' ane not discussed as they ane not availabl-e in East Afnican watens
in comnenciaf quantities
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1.

waters

fon such stocks. This will incl-ude: -

Establishing negulatory rrEasures fo:: fishing such stocks in all
landwands of the outer Iimits of its economic zone; and

Establishing total allcwabIe catches, in consultation with other
fishing these stocks, fon stocks oniginating in its niver"s.

2.

states

In onden to minimise econornic disclocation fon states fishing
such stocks, the state of onigin, when fixing quotas, should consider such
factors as the nonmal catch of these states, thein mod.e of cper:ation, the
ar€as in which they fish and thei:: contnibution, financial and otherrrise,
to [Easures for renewing anadnomous stocks.

Enfoncement of negulations reganding anadromous stocks outside
the zone shaI1 be by agr€ement between the state of onigin and othen concerned
states. The fish 3o not obsenve artificill- boundanies, and the anadnomous

stocks may rnignate into or th::ough the waters of econorn-ic zones of states
othen than the state of onigin. It may not be possible to ever detenrnine
the inflow and outflow with any degnee of scientific precision. Howerrer,

Prq)er conservation and management nEasur€s of such stocks must be based
on a degrree of coopenation between the states involved. Regional annangenents
or an appnopniate regional onganisation are the proper -,'ehicLes to
irplement such coopenative endeavours .

Anadnomous stocks ar€ not the only ones reguining such an appnoach.
Sore stocks of associated species of fish may occur within the economic
zones of two or more coastal states, md thein movenents from one zone to
anothen and beyond into the higfr seas will a]so caII fon a measure of
coq>enation fon effective consenvation and management, eithen on a bil-ateral
Ievel on thnouglr an appnopniate regional onganisation. This is essentiall5r
what Ant. 52 of the RSNT (11) pnovides: :rhene stocks of associated
species occul' within the econorn-ic zcnes of two on more states, consenvation
and develcprnnt measures shal-l be undertaken on the basis of a bilatenal
an agneement on thnougfr rypropniate sr:bregional on regional onganisations.
Andr whene such stocks occur both within an economic zone and in arr

area beyond and adjacent to the zone, the coastal state and the states
fishing fon such stocks in the adjacent area should similanly seek agneenent
on consenvation rrEasunes on a biratenal on a regional- basis.

.r-r
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A negional appnoach would seem necessary fon the highly migratory

species, such as tunar, manlin and others, that abound in the Indian Oceart

and mignate fnom one end of the coast to the othe::. Ant 53 of the

RSNT (I1) p::c,poses exactly this " It states that in onder to ensure the

consenvation and the optimum utilisation of highly migratory species 33

in a negion both within and beyond the economic zone) the coastal stdte

and other states shall cooperate dinectly on thnough appnc,pniate international

onganisations. And where such an appnopniate international onganisation

does not exist, they will coopenate to establish one and participate in its
wo::k. In fact, the conservation and management of such highly rnig::atory

species make regional- and interr:ational cooperation irpenative. Such fish

move from one coast to another, fnom one economic zone to anothen and

fnom economic zones to the high seas and back again" A coastal state and

othen states whose nationals fish fo:: them in the region must reach an

agreenent bilatenal-Iy or- thnougfr an appropriate international o::ganisation

to ensune optimum exploitation consistent with scientific consenvaticrt

measures. A recent position paper assessing the wo::Id tuna stod< listed
ttre Indian Ocean as having r.mrealised potential fon majon tune-type fish
(gaifi and Nortion, 1974).

For scientific consenvation, managellent and exploitation of highly

migr"atory species, valuable l-essons coufd be drawn fnom the two tuna

consenvation conventions " The 1949 Convention for the Establishment of an

Inten-Arnenican Tropical Tuna Comrnission applies to the watera of the eastern

Pacific O"""..34 This Convention established the Inten-Anenican T::q>ical

Tgna Commission, which makes investigations concerning the abundance,

biology, biometry and ecofory of yetJlowfin and skipjack tuna and recomnends,

fnom tine to time, pnoposals designed to keep the populations of these fish
Ievels of abundance, which wil-l pennit the maximum sustainable catch (ert.

11 (I) and (5) of the 1949 Convention). The parties to the Convention enact

33. Listed in the annex to RSNT (ff) as albacore tunar bluefin tula,
bigeye tuna, skipjack tuna, yellowfin tr.rta, blackfin tun.r, littte tunat
pnigate mackere.l, comfnets, manlins, sailfish, swordfish, saunies,
dolphin, oceanic shanks and cetaceans.

34. As of 3l Decenbe:: I973n the par"ties to the 1949 Convention wene

Canada, Costa Rica, France Japan, Mexico, Nicanaguar Panama and the
United States.
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national legislatiomunden which such necommendations can be enforced.

The 1966 Intennational Convention fon Consenvation of Atlantic
Tuna applies to all r.ratens of the Atlantic Ocean, including the adjacent

"..".35 This Convention establ-ished the Intennational Commission fon the
Conservation of Atlantic Tunas. The Commission makes scientific studies
of the populations of tuna and tuna-type fish focussing on thein abundance,
biometry and ecolory and including studies of measunes to keep of
populations of such fish at leve1s which penmit the maximum sustainable
catch (ert. IV(l) and 2(b) of the 1966 Convention). The necommendations

of the Commission concerning appnopriate exploitation ]eve1s ane mad.e to
the panties to the Convention (Ant,VIII), who take necessary aetions to
implement them (Art.Ix). The 1966 Convention is fan mone detailed and
complex than the 1949 one. The cnux of these agneements is the establ-ishment
of a negional nechanism fon stock assessment, fon detenmining suitable
exploitation level-s, and fon enfoncement. A similan negional- meehanism

would be appnopniate to [Eintain anadnomous and ot]:en fishstocks which
nay occun in mone than one economic zone or in the zone and beyond.
The RSNT, it has been pointed out, favouns negional annangements in such
cases as the best stnategr fon managingliving manine o""oro""".36

A mone difficult task is to spel1 out the details of a viable
regional rpchanism. Fon a stant, the identification of a negion or1

subnegion, in the limited context of oun discussion, is fan fnom easy.
As a geognaphical concept, a negion is an identifiable anea of the eanth fs

sunface set apant fnom others by the existence of some distinctive
char"actenstics, which may nange fnom physical to fturctional. Thus, Tanzania,
Kenya and Uganda as a subnegion of Eastern Afnica share distinctive common

chanactenistics such as physicar topography, geognaphicar pnoxi*ity,
language and cultune, but poIitica11y, ideologically and economically,
the thnee states cannot be said to have that cohesiveness which is, penhaps,
equally basic to thein entity as an identifiable and functionally viabte
subnegion. This is what the history of the East Afnican Community has
shown. In the same way, one runs into difficult conceptual- and pnactical
pnoblems when call-ed upon to identify and isol-ate individual states fon

35. As of 31 Decemben the parties to the 1g66 convention wene
Bnazil, Canada, Fnance, Ghana, Ivory Coast, Japan, Republic of Konea,
Monoeco, Pontugal, senegar, south Afnica, spain and the united states.

36. Ale:<anden, 1977rp.84. Some of the ideas in the ensuning
discussion ane inspined by this anticle.
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a viable negional subnegional annangement to ensure the consenvation and

rnanagement of living resounces that ane not confined to one coastal state fs

economic zone. For the scientific management of anadromous stocks mignating

into on thnough the economic zones of othen stateso bilatenal agneerents

between these states and the state of onigin, and between the state onigin,

and othen states fishing fon such stocks' are an obvious stratery. The

various states actually involved. a::e united by thein intenest in hanvesting

the anadromous stocks at the maximum sustainable yield e4>Ioitation leveI

on a long-tenm basis. When stocks of manine fish occur within the economic

zones of two on mone coastal States and beyond, a simila:: shaning of

interests occuns among the states involved which coul-d be the basis of a

wonking anrangerrEnt on agreement fo:r the optimum utilisation of the stodcs .

Such annangements, agr€ements or coondination might be facilitated
through a negional o:: subnegional or:ganisation, but no such onganisation in

East Africa at present and it may be naive to assume one would wonk well

hene just because such onganisations have worked elsewhere. Regional

anrangements for the management of Iiving manine resounces have to be

canefully based on a host of nelevant factons if their viability is to be

assu::ed. An ideal sofution in one context may be a hopeless failure in

anothen. The host of factons that might be relevant in one context could

neven be listed completely, but we shall identify sore of them. OY counse

the initial- issue is which states to include in a viable negional arnangement.

This can only be nesolved by consider:ing the basis of the agneernent sought,

the integrative (on divisive) factors existing among the states in question,

their history of wonking together, and the presence of common goals fon the

d.evelopment of manine nesources. Next, a numben of decisions must be nnde

concerning the institutional fnarnewonk: hor^r will- it be stnuctured? what

functions wil-l- it perfonm? what will- be the leadership? the sounces of

fpnds? the conflict-sol-ving mechanisms? the nelationship with the executive

and legislative bodies of the individual states the nature of enfoncenent'

thnough national legislation or the negional onganisation?

It is, perhaps, betten at this stage merely to. naise relevant

questions nathen than atterpt to answer them. Such questions are functional

as they indicate the gene::al nature of such an organisation and the pnoblerc

Iikely to he involved. Skolnikoff (quoted in Alexanden' 1977) divides the

rfunctionsr of an internationa] onganisation into four: types: servicen

nonm-cneation and allocation, rule observance and settfement of disputes,
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and oPenations. A negional onganisation or even an international- onganisation
of the type we ane discussing need ful-fill <-rnly the first three functions
as an inneducible minimum. rt is beyond the scope of this papen to
discuss what role the FAO-sponsoned and UNDP-funded Indian Ocean Fishenies
Commissicn, on the internationally r"ecognised National Institute of
oceanognaphy of rndiao ean play in this context. This wilr Ia::gery depend
on the type of subregional rnechanisns which can be establ-ished.

In summary, though the coastal state has been gnanted sovereign
niglrts to e>q>lore and e>g>loit, conserve and manage the l-iving r€sounces in
the supenjacent watens of the economic zone, the exe::cise of these r:igfrts
is lirnited by the corplex range of intenests that have to be accomodated.
rn Hohferdian tennr:inoIory, the coastal state has a duty to gnant access
to centain categonies of states fon the e>ploitation of such living nesounces
as it is unable to hanvest, and to that extent its pcnren to grant access
to othen states of its ol-:, choice is restnicted. The duty to consenve and.

nanage is neflected in the need fon bil-atera.l- and negional arnangements. The

effectiveness of these pnovisions can only be gauged when they have been
implemented, particulanly in the absence of adequate technical data.

SOVERE]GN R]GHTS OVER LIVING RE SOURCES OF THE SEA-BED AND SUB-SOIL.

Unden Ant.44(f) (a) of the RSNT (11), the coastal- state has
soveneign nights to e)<plone and exploit, conserve and manage the tiving
nesources: found in the sea-bed and sr:bsoil- of the econornic zone. Art.
44(3) of the RSNT (II), howeven, adds that niglts with respect to the sea-
bed and subsoil- ar€ to be exencised in accondance with Chapten IV of the
RSNT (11). Living onganisms on the sea-bed and in the subsoil belong to
sedentary species, that is, tonganisns which, at the ha::vestably stage,
eithen are immobile on on unden the sea-bed or are unable to move except
in constant physical contact with the sea-bed or" the subsoil (Ant.65(4),
RSNT (11)). They include crabs, lobster"s, cor^als and sponges and present
little or no difficulty. Read togethen Art. ++(3) and Art. 65 of the
RSNT (1I), gnant the coastal- state exlr.rsive niglts oven these species in the
sense that if the coastal state does not unde::take explonation and/on
exploitation no othen state may do so without the coastar staters (Ant.65
Q)) . These nights do not depend upon the coastal state rs effective on
notiona-l- occupation, nor on any expness pnoclamation (Ant.65 (a)).
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Tanzania, it has been pointed out, has a r:ather" nannow continental
shelf and the existing and potential sedentary nesourlces are nathen"smafl.
In necent yearsr attempts have been made to start an aguacultu::e openation
to increase the earnings and yield fnom such sedentary species, but this
is still- at a very eanly stage.

EXCLUSIVE RIGHTS ]N THE ECONOMIC ZONE

Dnaft Anticle 44(I) (b) of the RSNT (1I) grants the coastal state
exc.hsive nights and junisdiction with negand to the establ-ishment and. use

of arEificial islands, instal-l-ations and structures (Ant.68) . Dnaft Article
48(1) explains that the coastal state has the excl-usive niglrt to const::uct
and to autho::ise the constnuction, ope::ation and use of such instal-Iations
for the purposes pnovided in Dnaft Art.44 of the RSNT (Il) and othen economic

Purposes. These pu4)oses could be explor:ation, exploitation, pneservation
and management of the living and non-living nesounces of the econornic zonei
production of enengr from the waten, cunrents and winds; scientific reseanch;
and presenvation of the narine envi::onment incl-uding pollution contnol and

abatenrent. The list does not include military and stnategic uses, which
in fact have often been the purpose of such artificial stnuctures, but to
what extent is it possibfe to enfonce restnictions on the use of these

stnuctunes wil-l- depend in the long nun on the good faith of the coastal
states themsel-ves, as well as the efficacy of the-enforo'ceEent rrlaoll,inef,y, which
is set up.

-
The artificial isl-ands, installations and stnuctures may intenfere

with the f::eedom of navigation in the economic zone, so it has been pnovided
that (a) due notice shal-I be given of thein constnuction and pr€sence(Art
irB (;3 ).t , (ir ) ,i^rh"ene) necessary, reasonable safety zones not exceeding 590

metr€s shal-l- be establ-ished around them in onden that appnopniate measur€s

for ensuning thein safety and that of navigation may be taken (Artr48(4)
and (5))i and (c) neithe:: the structures nor the safety zones may established
whene they will intenfere with the use of ::ecognised sea lanes essential-
to international- navigation (Ant.4B (B)).

Neithen Tanzania, nor: fon that matter any cor.rrtry in East Afnica,
has any artificial island, install-ation or stnuctures in its econornic zone.

EXCLUSIVE JURISDICTION IN THE ECONOMIC ZONE

Unden Draft Anticle 44(l) (c) (i) of the RSNT (If), the coastal
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state has been gnanted excl-usive junisdiction with regard to othen

activities related to the econornic exploitation and e><plonation of the zone,

such as the pnoduction of enengr fnom the waten, curnents and winds.

Technologr is still- being developed, but waten, cunrents and winds may

wel-I be used as sources of enengz in the futur:e. Exch:sive jurisdiction

wil-I ensure that even if the coastaf state is not using the resounces of

its economic zone in these ways, no one else will be able to undertake these

activities in the zone without the express consent of the coastal state.

under Dnaft Art. 44(I)(c)(ii) of the RSNT (If)' the coastal states

has exclusive ju::isdiction with regand to scientific resea::ch in the economic

zone. Let us considen this issue in sore detail.

Scientific reseanch is an activity of great irportance. Marine

scientific r€seanch has been defined in Dr"aft Ant. 48 of the RSNT (II1) as

rany study o:r nelated expenirrentaf work designed to incnease mankindrs

knowledge of the manine envinonrnentr (See Ant.73). A1l states and corPetent

international organisations have the night to conduct manine scientific
neseanch in the economic zone of a coastal state, sr.:bject to the Iniglrts

and duties of othen States t including the coastal state' as Provided fon in

the RSNT (see Art.73 of RSNT (11I)). Freedom of scientific r€seanch was and

continues to be one of the freedom of the high seas. (See Ant.76(I) (f) of

RSNT (lI)). On the othen hand, coastal states have Iegitimate gnounds to

suspect the motives and pu4)oses of research conducted in waters near thein

coast. The Ma3ra?uez incident has cleanly demonstrated that so-calfed

reseanch openations c;u1 senve as a coven fon espionagb. Funthenmore, most

of the developing coastal states lack the tedrnical expertise to evaluate

a specific research project in terns of their own develcpment goals. Genenally

speaking, the existing p::ovisions in the RSNT fail to take these pnoblens

into accognt. It is sometires angued that research nelated to resource

e:ploitation on to stnategic uses is only a smal-I part of aII scientific
nesea::ch eannied out, and that agneat deal of manine scientific research is

nea1ly of genenal social- inpontance, such as global pollution studies or

weathen forecasting, or at feast isfsocially neut::al (See Knausgr1973rp.93)..

So the angument l:uns, by limiting research efforts to oniyl':those aPpnoved

by the coastal states we nun a nisk that we may be denying the benefits of

neseanch to mankind as a whol-e. No one denies the stnength of such argurents,

but neithen can anyone possibly deny that almost all manine scientific
nesea::ch is likeJ-y for quite sone tire to be unden the cont::oI of the develcped
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states, and thein attitudes towards the developing states have not always

inspired confidence. Given these facts, it is penfectly understandable

that the developing coastal states should insist on a riglrt of consent fon

reseanch that will- take place in thein econornic zones. The exclttsive

junisdiction gnanted to the coastaf states by the RSNT in regand to manine

scientific reseanch amou:rts only to a niglrt to withhold permission for" reseanch

unden centain cincumstances. In this respect, the coastaf states have been

gnanted foun nights:-

1. A night to ensune that scientific neseanch in their" economic zones

will only be undertaken with thein consent in accor.dance with the pncposed

Convention (see Art.60, RSNT (Il-I) and An-r. 73' RSNT (11). One aspect of

the night is the night to information about the pnoposed reseanch' because

only with the nelevant info:.mation will the coastal state be in a position to
give on withhold its consent intelligently. Ant. 58 of the RSNT (11f)

provides that othen states on international or"ganisations shal1, at least

foun months in advance of the expected starting date of the resea::ch pnoject,

pnovide the coastal- state with a ful-t descniption of: -

(a)

(b)

(c)

(d)

(e)

(f)

The nature and objectives of the research p:roject;

The methods to be used, including naIIEr tonnage type and'

class of vessel-s and a descniption of scientific equiplrent;

The precise geographical areas in which the activities are

to be conducted;

The expected date of first appearance and final depArture of the

reseanch vessels, on deplcynrent of the eguiprent and its
r.emoval, as may be the case;

The name of the sponsor"ing institution, its directon and the

person in char"ge of the reseanch pnoject; and

The extent to which the coastal state wiII be abl-e to
panEicipate on be represented in the resear:ctt pnoject.

The coastal state may, within two months of the receipt of the

above infonmation, commr.rricate to the concerned state on interrrational

onganisation that: -

(a) The infor:mation provided regarding the natune or objeetives of the

reseanch p::oject is inaccunate and does not confonm to the manifestly evident

facts I or:
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(b) It needs rel-evant supplenentary infonmation to detenrnine more

pnecisely the nature and objectives of the reseanch pnoject and the extent
of corpliance with the conditions of Art. 59 of the RSNT (lII). Art. 59,

which we shaLl discuss beJ-ow, obliges the state on onganisation undentaking
neseanch to grant the coastal state ful-l aceess to the resea::ch endeavouu.

If no additional informaticn is reqr.rested, then aften the foun
months fnom the date the initial information w;rs pnovided, as set out rmden

ArE. 58 of the RSNT (III)r the concerned state on interrrational onganisation
may proceed with the reseanch p::oject, un.Iess the consent of the coastal
state is withhetd.

2. Anothen niglrt of the coastal state is to withhcld its conset for
pncposed reseaneh in its economic zone on any of the follovling gror.rrds:-

(a) ttre research bears substantially upon the e>gloration and

eryloitation of the l-iving and non-living resouts@s of the
zone fon which the tsoveneign r"ights I are wested in the
coastal statel

(b) The reseanch involves dnilJ-ing on the use of erylosives fon
which exclusive nigfrts rest with the coastal statel

(c) ttre research involves the constnuction, cpenation or use of
arEificial islands, installations and stnuctures fon which

the coastal State has an exclusive niglt and junisdiction; on

(a) me neseanch r:nduIy intenfe::es with the econornic activities
of the coas.tal state consistent within its junisdiction as

specified in the RSNT. It is not very clean what this really
rrEans, and a coastal state miCht eithhold its consent

unreasonably based on this vague clause.

Consent cannot be withhefd on any othen gnound. In other wonds,

the assurlption appears to be that nonmally consent wil-l not be withheld
fon manine scientific reseanch fon exclusively peaeeful purposes (See

ArE. sLr RSNT (1I1)). in accondance with the provisions of the RSNT.

3. Itte coastal state a.l.so has a r:igfrt to participate o:: be represented
in the nesearch pnoject. Art. 59 of the RSNT (1I1) gives this rig[rt
substance by imposing a set of duties on the states on international-
onganisations r:ndentaking reseanch in the econornic zone. The purpose is
not only to ensure the bona fides of the nesear.ch project, but al-so to
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developr the capabill.ty of the coastal state, if need be, to conduct such

research. The anticle ensures the niglts of the coastal- state, if it so

desires, to panticipate in the research pnoject, especially on boand the

neseanch vessels, othen cnaft on installations, without paynent of any kind.
The coastal is also entitfed to ::eceive preliminary and final reponts and

the conclusions of compJ-eted resea::ch pnojects. The coastal state may also
nequest access to all- data and sanples collected by the reseanch pnoject and

may have the data copied and sanples divided, if practicable, and may receive

assistance in assessing such data and samples, as wel-l as the results of the

analysis. The coastal- state may ask for assunance that the researdr resul-ts

are made available internationally as soon as possible thr:ough appncpniate

national- on international channels. Finallyr the coastal state must be

notified of any majon change in the reseanch pnognamne and, urrless otherwise

agneed, the scientific instal-l-ations and othen equiprent have to be removed

once the reseanch is conpleted.

4. The coastal state has a nig[rt to require that funthen resea::ch in
its economic zone be suspended if the state or international organisation
canrying out the neseanch fails to conply substantially with Ant 58 (discussed

above) wittrin a neasonabl-e time on if the infonmation pnovided reganding the

natur€ and objectives of the reseanch pnoject is shown to be inaccunate (Art.
65). However, non-coqpliance with Art. 59 in itself does not give the coastal
state a night stop an on-going resear"ch pr"oject, a lacirna which should be

looked into when the final- Convention is d::awn up. All that the default of
Art. 59 all-ows is that the coastal state may require the fulfilrent of out-
standing obligations anising out of a previous neseanch pnoject before

allowing another p::oject to begin.

As pointed out above, these pnovisions do atterpt to pnovide

safegua::ds against the abuse of the night to conduct manine scientific neseanch

but as the devel-oping coastaL states l-ack the tedrnicaf conpetence to judge

the renits of a reseanch p::oject, these safeguands are not very firm. Ttie

most satisfactory articl-e in this context is 52 of RSNT (111)o which states
that tmarine scientific reseanch shall not fonm the legal besis fon any claim
whatsoeven to any part of the manine envinonrnent ot its resources r.

OTHER RIGHTS AND DUTIES IN THE ECONOMIC ZONE.

Residual riglrts in the economic zone rest in the international
community. Most of these are mentioned in the RSNT. We shall give a few

examples of such residual nights.
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Art. 46(f) of nsut (11) gr"ants all states, whethen coastal- on

land-Iocked, the freedom of navigation in the economic zones. This fneedom

is subject to the relevant pnovisions of the RSNT and othen perrtinent nules

of international law not inconsistent with it. In exencising the frredom of
navigation, states must harre due negard to the niglrts and duties of the

coastal state and must confonm to its laws and regulations as long as they

are consistent with the RSNT.

Howeven, the coastal state has the exclusive nigfrt to ccrnstruct

or to authonise ard regulate the constnuction, openation and r:se of antificial
islands, installations and structures in its economic zone to effectuate the

purposes stated in Ant. 44 of the RSNT ( 11) . The exencise of this riglrt
may conflict with the freedom of navigation to which aII states are entitled
in the waters of the economic zone, but this is resofved by pnoviding that: -

(a) The coastal state must give due notice of the constnuction
of such artificial islands, installations and stnuctunes in its economic

zone. Any installations on stnuctur.es whictr are abandoned on disr:sed

must be entinely removed;

(b) The coastal state must maintain permanent reans fon giving

warning of the pnesence of these stnuctunesl

(c) Whene necessary, and taking into accornt applicable international
standands, the coastaf state may establish reasonable safet5r zonee not

exceeding a distance of 5OO netres around the antificial islandsrinstallations
on stnuctures and give due notice thereof . In sucl arif ety zone.S, coast-y
state may take appnopniate reasures to ensune the safety of the navlgaticn;
and

(d) Such arEificial islands, installations and structures and

the safety zones anound them may not be established where they would intenfere
with the use of recognised sea lanes essential to international navigation
(Art .48,RSNT ( 1l) ) .

Ships that sail in the econornic zone, save in exceptional cases

expnessly pnovided fon in international treeaties on by the RSNT' shal1 be

subject to the junisdicticn: of the state r.u:den whose ftag they sail (Ant

46 (2), RSNT (rr) reaa with Ants. 78 and 80 (r), RSNT (111)). Safe

navigation is the responsibility of the state rnden whose flag the ship Sa5.1st

and the coastal state does not seem to have the power to irpose restrictions
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on the constnuction, equipment or seawonthiness of such ships. It is the

duty of the flag state to ensure safety at sea (ART.82' RSNT (I11)).

In the event of a collision on any othen incident in the economic

zone, no penal on disciplinany pnoceedings may be instituted against any

penson in the service of the ship except befone judicial on administnative

authonities of the flag state on the state of which such penson is a national

(Ant.BS(I), RSNT (11). No annest or detention of a ship' even fon investi-
gation, rnay be ondened by any authonities othen than those of the flag

state (Ant..85(3)). A pnoblem anises in the case of ships that f1y a flag
as a convenience. Ant. 79 of RSNT (1J-) penmits each state to fix the

conditions fon the night to f1y its flag. It only adds that thene must exist

a tgenuine linkt between the state and the ship. It has not been explained

an5n*here how to detenmine if thene is a tgenuine l-ink I on what happens when

it is established that the link is not genuine

Thene is a limited night of pursuit in the economic zone granted to

the coastal state fon viol-ations of such of its Iaws and negulations that

ane consistent with the RSNT (Ar:t.99).

A1I states are entitled to lay submanine cabfes and pipelines

on the bed of the economic zone. (Art. 67 and lOO). When laying srlbmanine

cables and pipelines, states must pay due negand to ca-bJ-es and pipelines

alneady in position. In panticular:, possibilities of nepaining existing

cables on pipelines must not be pnejudiced.

The coastal state rnay impede the laying or rnaintenance of such

cables on pipelines only in the exencise of its niglrt to take neasonable

measures fon the explonation of the continental sheIf, the exploitation of

its natural nesog:rces and the pnevention of pollution f::om pipelines (Ant. 67(2)) '

The coastal state may also insist on a centain delineation of the counse

of pipelines on its continental shelf (Ant.67(3)).

Every state is to take the necessarSr legislative measulses to

make a punishable offence the bneaking on injury, by a ship flying its flag

on by a penson subject to its junisdiction, of a cable beneath the economic

zorre) wilfully on thnough culpable negligence, in such a manner as is liab1e

to intenrupt on obstnuct telegraphic on telephonic communication. Similanly,

the bneaking on injury of a submarine pipeline on high-voltage Pov'en cable

should be made a pr:nishable offence. (Ant. 101) .
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EPILOGUE

While this paper was being wnitten, UNCLOS III was in its sixth
session in New Yonk, which was condlurleC on L5 July I ','T-. Complete reports
of what transpined thene are not yet available. Hoteven, it would appean

that the Infonmal Composite Negotiating Text (ICNT), which is a funthen
positive step tcffands nealisation of the goal of a global Convention on the
sr:bject, does not reflect many changes as regands the Iegal regime of the
economic zone. The definition of the economic zone remains the sarre; it
is still descnibed as an exclusive economic zone. The lCNTrho^lever, r:ses

fon the first time the wonds tspecific legal negine I of the economic zone.

The riglrts in the economic zone, which nanged fnom soveneign niglrts, to
exclusive niglrts, to excl:,sive junisdiction and junisdiction, have nor been

nationalised. In the category of sover.eign niglrts have been added the
words, rand with negand to othen activities fon the economic e>ploitation
and e:plonation of the zone, such as the pnoduction of enenry from the
watenr cunnents and winds r. It will be recalled these activities wer€

covened eanl-ier unden the nr:bnic rexclusive jurisdictiont in Ant. ++(1)(c)
(i). All othen nights in Ant. 44 are no$, grouped under tjunisdictionr alone.
The wonds rsoveneign nightsr.nemain, ho.reven. Anticle 51, 58 and 58 remain
the same, with all the uncentainties we have indicated in this papen. A new

anticle has been intr:oduced specifying that anticles 58 and 59 (neferring to
l-and-locked and centain developing coastal states of the negion) will not
aPp1y in the case of a coastal state whose economy is over*rhelmingly
dependent on the exploitation of the living resounces of its eccrnomic zone.

Few changes have been brouglrt in concerning marine scientific
neseanch. Art.60(c) of the RSNT (IIL) whictr we descnibed as vagrE has been

deleted. The issues have been made clean by specifying that, thougfr the
coastal states shaLl have the niglrt to withhold consent, yet this will not
nonrnally be done and the gnounds on which the consent can be withheld have
been clanified. We pointed out that the developing coastal states do not

Pcsess the technical e4entise to judge the renits of pnopeed reseanch
pnojects. To meet this objeetion, two mone months have been added to the
peniod duning which penmission to conduct r€search is sought in the hope

that this extna time be enouglr to allcnr a pnopen examination of the r"eseanch

proposal.

In shortr the basic schene rennins intact, dnd sonE conaensr.s has

been achieved. The next session in Geneva may see furthen consensus on the
details. And, we still hope a globar convention will enenge in 1928.
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S OF CURRENT SED ITIONAL ENVIRONMENTS

SUBMARTNE GEOMORPHOTOGY 'OT 'KENYA I S . 
SUBMERGED ' CONTINENTAT MARGINS

by

A"R"T, Hove
Dlcpantment of Geology
t}:ivensity of Nainobi

INTRODUCTION

In spite of thein subnarine }ocation and a fairly thick cover of
necent sedfunents, submenged continental margins (continental shelves) ane

geologically and topognaphically very similan to the continents they bonden,
and can thenefone be neganded as integ:raI pants of those continents. They

ale genenally defined as shallow-waten platforms extending fnom the nean low
waten line to the rshelf bneakt where they are manked by a mone on less abnupt
incnease in slope angle, and thtis menge into thein much mone steeply sloping
ocean-war:d mangins (continental sl-opes).

0f the many attempts to define the maximum depth of continental
shelvesr the most notable one is pnobably that made at a IiNESCO confenence
whene the depth decided upon was 600 m (Shepand, 1959). ttrenb is, howeven,
a nathen wide divergence of opinion, as some authonities prefen a maximum

depth of about IOO m"

It has been claimed by many geologists, oceanogr.aphens and geomon-

phologists that during the Riss (ltidate Pleistocer,"),,"r,a drlrm (Uppen

PleLstocene) glaciations, a world-wide maximum manine negnession gccunned;

sea-levels wene conseguently lowened'to such an extent that areas now

constituting continental shelves were exposed and subaenlal conditions pnevailed.
In east Afnica the so-ca1Ied Kdnjeran and Gamblian Pluvia1s connespond to
the Riss and WUrm nespectively, Wave enosion and shal-low-water ledimentation
wene thenefone taking pJ-ace at much Lower levels of the shelves than now.

As the ice sheets melted at the end of the Wrlrm, gradual tnansgnession
occu:rned until about 5roo0 years B.P", by whrch time the fonmenly exposed

1. The authon is grateful to the Univensity of Nainobi pnoviding funds
which have so fa:r enabled him to canry out work on the shelf off the t'lifinai
area. He lrould also like to recond his appr"eciation to Dn. J.H. Schnoeder and
DI. I.H" -Jaco6r'beth of the Ieohntach]tlilvcilttt9,:E ilig,with whom somB of
the initial wonk was canried out on near.-shore areas.
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continental margins were submenged and subjected to submanine conditions
(Fisk, 1959).

As impo::tant to the development of continental shelves as glacia-

tion is thein tectonic histony. The East African coast is an Afro-trailing-
edge type (lnman and Nordstrom, 1971 and Shepand, 1973) which has expenienced

a nel-atively long peniod of shelf development. This is a region of ventical

movements since Perrno-Tr:iassic (Kanroo) times and one where open-manine

shelf conditions conditions have been established since Junassic times (Kent,

1974). In contnast, the Gulf of Aden Red Sea coast furthen nonth is a neo-

t::ailing-edge type which, because of the much mone necent split between the

Arabian Peninsula and the Afnican continental block, has had companatively

l-ittle chance fon shelf development" Pnesurnably, thenefore, the Gulf of

Aden and the Red Sea represent juvenile Atlantic-type margins at thein

ea::Iiest stage of development.

The::e has been a tnemendous a accumulation of sediments on the East

Af::ican coast since late Pal-aeozoi-e times, but the oldest of these ( the

Penmo-Tiassic Kannoo Senies) have been pnese::ved only in tectonic troughs'

In Kenya, these nocks are represented. by the Dunuma Sandstone Senies

(Caswe11, 1953, 1956 and Thompson, 1956). Midd1e Jurassic-Tertiary sequences

ovenlie the Peprno-Tnias with a fairly pronounced unconfonmity, and pantially
cemented on uncemented Quaternary sediments of the pnesent continental

shelf ovenlie these Mesozoic-Tentiany stnata.

The pnesent sha]low-waten sedimentation nates of the East Afnican

coast can be genenally neganded as fairly high, but they do not attain the

rnagnitude of those of the nontheast Indian Ocean (Ewing et al. r 1969 and

King, 1975) as the estimates in Table I show. There is a majon dnawback,

howevenn in that veny little is yet known of both bottom and suspended

sediments off the westenn sho::es of the Indian Ocean.

Table t. Relative volumes of two sedimen tarv zones of the Indian Ocean.

Sounce: Based on King, 1975.

4.81
0.44
5.25

m
r43

Volumes 10 % of total
Submar"ine delta cones:

Af::o-Austnal-ian
bo::dening basins:

Indus
Ganges
TOTAL

Africa
Austr"al-ia
TOTAL

2,L2
7 ,28
9 .40

9.9
34.2
44.2

22.6
2.L

24,7
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MORPHOLOGY OF THE KENYA SHELF

-3sn@l&-
Topognaphically, the submenged continental- mangins of Eastenn Afi:ica

ane generally descr^ibed as Atlantic-type because of the relatively dissected

nature of their continental slopes (Heezen, 1974)" The principal enosional

features are submanine canyons which a::e also chanacteristic of continental slopes

off eastenn Nonth America. Howeven, unlike othen Atlantic-type mangins which

typically have wide shelvesl the shelf off Easte::n Af::ica is nanrow (figunes t
and 2)" fn the Malindi-Mombasa area of Kenya, for example, it is only 3 to

25 km wide, while that off the eastenn United States is about 30 to 130 km

wid.e. A faul-t o::igin has been suggested for certain stnaight pants of the

Eastenn Afpican coast wher:e the::e is handly any shelf at aI1. Conside::ab1e

widening occurs only in Mozambique south of the Zatrbezi Riven mouth, where

the shelf bulges ocean-,wand to about 130 km between 2Oo and 2603 latitude
(Shepard, f973), but even thi-s is intervened by a narrow stnetch from about

21o to 2sos"

The continental slope of the Eastenn Afnican shelf plunges to vanying

depths with maximum slope base levels about 3r0OO m. The shelf itself can

generafly be described as shallow. Shepand (I973) presents an avelrage depth

of about 55 m fon outer pontions othen than those off central and southe::n

Mozambique, where the shelf is widest and has ma::ginal depths of about 380 to

550 m. It widens again to about 240 km off South Africa south of Nata1 whene

its outer portions exceed I3O m in depth (Dingter 1970). In the Malindi anea

the shelf bneak genenally occurs at about 50 m (Figur:e 3).

As typical of Atlantic-type shelves elsewhene, the shelf off East

Af::ica is genenally eha::acterised by gentle g::adients and comparatively little
macno-monphological vaniety, except whene the eontinental slope is ternaced

and where conal reefs ane pnesent" The continental slope off Malindi town is

tennaced, with two to th:ree shelf b::eaks at va::ious depths. With the possible

exception of those off Somalia and South Afnica south of Durban, continental

slopes off Eastenn Afnica ane be.Iieved to be nelatively gentle, especially

in the Kenya-Tanzania ::egion"

Conal Reef Monpholoqv

A1ong the Kenya, Tanzania and Malagasy coasts, as well as in the

Red Sea, neef development 1s nearly continuous except in the vicinities of

cneeks and estuaries" A fairly extensive co::al r:eefcovered shelf sur::ounds

Malagasy and the Mafia, Zanzibar and Pemba islands off the Tanzania coast.



132 rDS/oP 28

Fi 3. The shelf off Malindi. The ma below shows os iti on
o section 1ines.

OOn

I

m

Sh3rt

Shrlf brrot

Ccntlnrntol rlopr

o 2Kn
l50m

2OOm

.ltO.

2

3

I

2

3

Coruorinc
Poial

o\

s
llorth Roef

I

D

,
PORT

MALINDI
t89r

Soundlngt ln
forthomr

Laopo rd

Km



133 IDS/OP 28

In Kenya few live reefs ane found nonth of Malindi because. of the sediment-

taden nature of shallow-waten envinonments the::e.

East Afuican neefs can be divided into two tyPes on the basis

of 1ocation with nespect to the shoneline - the fninging neef of the innenmost

shelf environment, most of which is composed of dead co::a1 in the inte::tidal
zone, and the outen reef which is composed of live conal. Thene ane also the

mone isolated patch neefs with steep flanks which may attain slope angle values

up to 5Oo.

As a wholeo the coral platfo::m in the Malindi-Watamu anea exhibits

a gentle gnadient fnom shore to ocean-ward outer:::eef edge, but its su::face

is extnemely uneven with gneat micno-monphological vaniety and unsur:passed

scenic beauty. The distance fnom sho::e to the outer reef edge hene vanies

from one hal-f to three krn. The outen reef in this ar:ea does not attain neanly

the magnitude of the Gneat Barnier Reef off Australia, and can thus be

descr:ibed as quasibarnien tYPe"

Other Submanine T o ic Features

Other" prominent topognaphic features which b::eak the othenwise

gentle nelief of the Kenya shelf, as obsenved off Malindi, ane elongate sand

banks. These occull at vaniable distances in nea::-sho::e waters and may be

pa::tial]y exposed dur:ing low tide. Othens ane the long-shore t::oughs which ane

elongate dep::essions in nean-sho::e or inte::-reef areas (figure 4). These

troughs become swift-flowing channels (tidal channels) duning the nise on ebb

of the tide.

CURRENT SHELF SED]MENTATION

Depositional EnvinonmqQ tS

Sedimentation nates off the coast of Eastenn Africa ane notably high

in the vicinity of lange ::iven mouths, such as those of the Tana and Sabaki

Rivens which are the largest sources of ternigenous sediments for the Kenya

shelf" Huge amounts of clastic sediment are Poured into the Indian Ocean by

these nivens, which ar"e known to have formed lange subnanine deltas (Figure 5).

In Mozambique the Zanbezi- Riven, howevenn terminates in a submarine canyon

along which tunbidity cur^::ents sweep sediments fi:om the continental slope to

the deep-sea fl-oon where a lange subma::ine fan of clastic sediments has been

formed" The othen majon sounces of sediment on the Kenya-Tanzania shelf ane

the coral neefs which provide the bioclastic component.
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Fisune 4. Submersed toooeraohical features in near-shore
waters off Casuarina Point.
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The shelf off Kenya includes a range of typieal shallow-waten
depositional envinonments in both the inten-tidaI and sub-tidal zones. These

include, for: example, tida.I flat, beach, off-shone bar and conal reef
envinonments.

sitional Pnccesses and Sediment Distnibution Pattenns

Tennigenous sediment panticles conveyed to the sea by ::ivens ane not
cannied away off-shone as easily as is commonly presumed, but tend to be

tnapped or retained in nean-shone watens on estuanies by shone.wand on

upstneam movements of saline bottom water (Postma, 1969); this is caused by

the diffenences in density between fnesh and salt watersn and culminates in the
so-ca1Ied rsalt wedget which is chanacter:istic of many niver: mouths (Postma and

Ka1le, 1954). This nny have been a cnucial- facton in the fonmation of the lange

tenminal ban and submanine delta at the mouth of the Sabaki Riven nean Malindi.

A diffenent from of sediment entnapment is caused by asymmetnies of
tidal curnents in nean-shore watens and on inter-tida1 flats (van Stnaaten and

Kuenen, 1957). Consequently, mone of the fine sed.iments ane cannied shone-wand

with the flood than ocean-wand with the ebb. This may have been an impontant
factor in the fonmation of the finegrained deposits on inten-tida1 flats of the
Sabaki Riven mouth,

Long-shore curr:ents constitute an additional decisive factor in
sediment distnibution in the shallow near-shor:e watens of this anea, and the
siltation problem of Malindi Bay may penhaps be langely attributable to them.

Nontheast curnent- and wave-generating winds coincide with the main Sabaki floods
and hence the sediment-beaning cunnents and incneased tu:rbidities of w aEens in
the bay.

These facts ar:e not meant to imply that all the tennigenous sediment
distnibution in the Mal-indi area is absotutely nestnicted to the shallow lratens
of the sheIf. Turbidity curnnents openating by way of submanine canyons may also
convey considenable amounts of muddy sediments to aneas well beyond the
continental slopes.

An inte::esting point about the distnibutional pattenns of bottom
sediments in nean-shone aneas of the shelf off Malindi concenng the nelative
propontions between the clastic (langely quantz) and bioclastic (canbonate) sand

components in sampl-es coll-ected along the low water line (Table 2). About tOOg

of each sample was sieved in onder to sepanate the sand fuaction fon analysis.
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Table 2. Relative amounts of quartz and carbonate sand comDonents in bottom---

Sor:rce of
sample

No. of
samples
collected

s e-dimepl s.amp].eq .aom. tlr.e#}il9,is,.
Approx. distance
(km) fnom Sabaki
River mouth

Rel-ative amor:nts (t)
of quantz and ca:rbonate
components (nange in which
component values feII)

I

Coroorlno Polal

I
) (

Q corot rref

o 2 af..Fl+l

Idlial
!ct

og

lom
Bct

Sabaki River
mouth

Malindi

Vasco da
Gama Pillar

Silvensands

Casuanina
Point

Watamu
Bay

9 Qr:a:rtz > 95
Ca:rbonates < O.005

Quantz 70 or uPne
Carbonates < 0.5

Quantz 50-60
Canbonates 30-40

Qua:rtz 10-25
Carbonates 60-75

Quantz > 5

Carbonates > 90

Quantz < 0.5
Crabonates > 95

7

I

9

I

I

7

9.6

l_4. 5

7 32
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In the Malindi Bay anea the clastic component is pnedominant and

pnognessively incneases nonthwands towands the Sabaki Rive:r mouth which le

the main ent3y point of the ter:rigenous sediments. 0n the othen hardr the

pnedominant component at Silversands is the bioclastic one which pnognessively

incneases southwands and consists mainly of calcaneous coraL and shell sands.

In between these two contnasting situations is the intermediate Vasco-da-Gama

pil1ar anea where samples wene found to contain the two sediment types in

nearly equal pnopontions. This senves to illustrate the significance of the

sounce (pnovenance) of young bottom sediments found on the Kenya shelf.

Another source of interest in the curnent shelf sedimentation off
Malindi is associated with co::aI reefs whieh excellently illustnate biogenic

constnuction and sediment pnoduction" The dispe::sal of coarse-textured canbonate

sediment hene is much influenced by the micno-monphological natune of the neef

sunface. Both biotunbation and physical pnocesses of sediment production

openate hene, and the intna-reef var.iety of sediment sounce Ia::gely depends

upon intna-neef ecologY.

The East African neefs genenally contain a wide varietj of f1ona1

and faunal associations that occu:: with the vanious coral genena. A few

e:<amples wil-l suffice. As observed in the Malindi anea, encnusting calcaneous

algae can be loca1ly abundant in the ocean-wat:d pants of the neefs in this
negion. Thene are two major types of non-encrusting algae, namely the green

algae which ane especially abundant on the inte::-tidal conal neef flats and the

brown algae which dominate the flonal po::tion of the outer reefs. The:re is

also a gfeat abundance of marine fauna such as ponifena, hydnozoans, crustaceanst

echinoder"ms and molluscans. Some of these, fon e>€mp]e echinodenms such as

sea-unching .a::e bo::ers or^ bun::owers which in this way help in the desh:uction

of the::eef and in the p::oduction of sediment. A11 the flo::al and faunal types

associated with the coral neefs cont::ibute to sediment p::oductionl and hence

to sedimentation, in this panticular environment.

Gnain-s ize Distnibuti.on
Recent sediments of the Kenya shelf include cl-aysn si1ts, rnanls and

sands. As al::eady indicatedn sands constitute the cormonest ten::igenous

deposit in nea::-shone ar:eas nonth of Malindi and ane of pnedominantly quantz

(silica) composition. South of this town, canbonates are pnedominant except

where nivers enter the sea. Gnainsize distr:ibution pattenns of both the clastic

and bioclastic matenials ane dependent upon the enengy of sediment-distnibuting

waves and cu::nents, and on the micno-mo:.phological natune of the local deposi-

tional envinonment.
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Fi 7a - b. Grain-size distnibution in some sediment
samples ac f off Ma

-o- Iollndl Boy
(rubtldol boltom rornpb)

o<3t 63

ao

CO

20

s
(J
2r|
=(,
bl
G
l!

125 zlto
3,zz lA)

tooo

-b- Ror Ngomrnl

(brrohcr zonc boltom romplo)

6

8.0
(,
-
lrl3o
lrl
Ezo

I 2

'a/u,

stzE ll0 )
{ooo



Pi 7c

I39 rDS/oP 28

d. Grain-size distribution in some sediment
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In the Malindi area, modal gnain-size values in most vrave-and

current-distnibuted tennigenous clastics.deposited on low-enengr, gently

sloping inten-tidal environments fall within the fine to medium sand nange

(Figune 7a-d), but the coarse sand fraction dominates upper beach sands in

high-enenry envinonments. Fine sands and muds invaniably occull in the Iow- 
,

enengy rquiett envinonments.such as pants of Mida Lagoon near Watamu. A i
tfiningt essErrlwdrd of sediments in Malindi Bay was necognised fnom the pno-

gnessively deereasing gr"ain size ::anges in samples collected in a tnaver:se from

the uppen beach to the sub-tidal zone" Muds are pnepondenant in the relict
bottom sediments of the outer po::tions of the shelf

Pockets of very coanse loca}ly-derived sediments of gravel size

occult in the inter-tidal l-ittonai zone below wave-e::oded cliffs and in
depressions and cavities of co::al reefs " In both envinonments a great variety
of lange shel-l fnagments ane intenmingled with the other sediments.

Minenal-ogy

Mineralogical-ly, the samples of ter::igenous clastics fnom the shelf
off Malindi consisted langely of silicate minenals among which quantz and mica

wene pnedominanto The bioclastics consisted langely of one carbonate formt

calcite, but in fi:eshly weathered conal occasional anEgonite needles could also

be detected unden the micr:oscopeo

Onganic matter of ternigenous o::igin is common, and this is
spectacularly recognised in the floating masses of vegetable matter conveyed

to the sea duning flush floods" Onganic matten of mar"ine origin, fon example

the calcareous algae and sea-weed, a::e very commonly mixed on beaches with othen

wave-deposited debnis 
"

RESOURCES

It is obvious that without the recent boom in oil and gas, most

continental shelves might have remained 1a::gely unknown" The shelves of the

Nonth Sea and off Austnalia pr:ovide good examples of subnnnine continental
mangins now well investigated and well known through the senvices of petnoleum

geologists and geophysicists"

Even though petnoleum geologists ane usually panticularly interested
in Atlantic-type shel-ves, it would be rathen pnemature to make conclusive

genenalisations concenning the oil potentialities of the East,.Afnican shelf.
This could be said fon othe:: impontant economic minenals as weII, because the

westenn par.t of the Indian Ocean is still poonly surveyed, hence a largely
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unknown shelf. A 1ot mone data fnom detailed investigations, pnefenably fnom

ocean-going vessels, of bottom sediments and undenlying stnata ar:e essential
befone any cnedi-b1e assessment of economic potentialities (wittr nespect to
economic minenals) can be made fon this shelf.

Among the economic minenals minenals netnieved fnom ocean bottoms
alre manganese nodules (Mnor), subrnnine phosphorite (phosphorite nodules),
glauconite, and barium sulphate concnetions (naSou). MnO2 nod.ules and high-
grade BaSOU concretions have been found elsewhene in the Indian Ocean (Goldbeng,

1954 and Jones, 1387) ..

The pnincipal economic minerals curnently associated with the shelf
in Kenya (Pu1fney, L942 and Hove, 1976) and Tanzania (Gilek, 1971) are the
heavy minenals fnom placens in beach sands and off-shone sand bans. The possible
economic impor:tance of these placens is attributed to the pnesence of magnetite,
ilmenite, nutile, zinconn monazite and cassitenite. These, howeven, have not
yet been found in commercial o-uantities. Even ilmenitel which is now conside::ed
a str"ategic minenal and one of the most abundant of these mine::aIs in this
negion, handly even exceeds 1O per cent in the placens studied at Ras Ngomeni

and the Sabaki Riven mount in Kenya (Hove, 1976) and thus falls fan short of
the 50 Pen cent nequined fon exploitation. The economic potentialities of known

placers ane, howeven, still to be fu11y investigated, and the field explo::ation
for: new placens needs to be continued.

Anothen nean-shone geological commodity of possi-ble economic impon-

tance to East Afuican countnies is the sand of in-shore and littonal zones. If
netnievable at neasonable costs, non-carbonate sand could be an important aource
of material fon the constnuction industny as aggrlegates in concrete, as fillen
material, etc. rn the u"s.A., fo:: examprel this has been one of the most

impontant minenal cornmodities (in terms of tonnage) obtained fnom the shelf and

contiguous littoral zones.

Sea water itself could be utilised more extensively fon the extnaction
of certain minenals. Nonth of Malindi, fon examplen common salt (NaCt) has

fon many yeat:s been extnacted f::om sea-water. This is done by elabonate
pnocess wheneby natunal evaponation pnocesses are utilised fon the final pne-
cipitation of NaCf c::ysta1s.

Summary

Topognaphieally, the subme::ged continental rna::gin of Eastern Afnica
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is genenally r"eganded as Atlantic-type. However, it is - ;relatively narnow

shelf with continental slopes on rshelf br"eakst of vanying depths. Gnadients

are typically gentle with compa::atively little monphological variety excePt

whene the shelf is tenraced or where conal neefs ane pnesent.

Current shallow-waten sed.imentation nates ane fai::ly highr espeeially

in the vicinity of lange ::iven mouths where long-sho::e cur:nents. assume the

pnincipal role in sediment distnibution, and whene lange accumulations of

these ten::igenous sediments have fonmed submarine deltas. The Sabaki River is

a case in point, as it is known to have built a huge submanine delta whene it
enter:s the Indian Ocean and is associated with the siltation pnoblem of
Malindi Bay. The shelf off the Kenya Coast includes a nange of t5rpical shallow-

water depositional envinonments, fon example those of the inter:-tidal zone,

the conal reefsr etc.

Nonth of Malindin bottom sediments consist 1ar:gely of terrigenous

clastics whereas to the south of this coastal town they consist p::edominantly

of bioclastic (canbonate) types. The sediments include claysr silts, ma::lst

sands and, in nestnicted beach and co::al ::eef l-ocalities, some gnavels. The

clastic sediments consist 1a::gely of silicate minenals dominated by silicat
micas and ce::tain c1ays. These su::face sediments nange up to sevellal metres

in thickness, and ovenlie the olde:: Mesozoic strata. Modal g::ain-size ranges

of both cl-astic and bioclastic sediments var:y locally, pantJ-y acconding to the

energy of sediment-disfi:ibuting waves and cun::ents and, as in the coral neefs

off the Malindi-Watamu area, partly acco::ding to the mienomonphological natune

of the sheIf.

It would be prematurq to make conclusive genenalisations concenning

economic potentialities (witn respect to economic minerals) of the Kenya

she1f. This pant of the Indian Ocean is still poonly sunveyed and a lot mone

data f::om detailed investigations (p::efenably f::om ocean-going vessels) of

bottom sediments and olden submanine stnata ane essential. Heavy minenal

placens in beach sands and nean-shone sand banks ane fai::Iy well-known in Kenya

and. Tanzania but the economic potentialities of these have still to be fulIy
assessed.
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MARINE NATIONAL PARKS IN COASTAL AND

OFFSHORX RESOURCES MANAC-EMENT

by

W. W. Asava
Witdlife Conservation ar,d Management Department
Kenya Miriist::y of Tounism and Witdl-ife

INTRODUCTION

This paper deal-s with the establishment and management of Manine

National Panks in Kenya since 1962 when the Finst Wonld Conference on Nationaf

Panks was hetd in Seattle. Kenya was anxious to implement ::ecommendations

of the confenence and in 1968 the finst two Manine National Panks wene

established at Malindi and Watamu on the North Coast. At the First World

Confenence on National. Par:ks, Dn. Car"fton Ray, of the New York Zool-ogical

Society pnesented a paper entitted rlnsho::e Manine Consenvationt. In this
paper, Dn. Ray said, rmy theme wil-1 be the extension of the ideas of land

and freshwater consenvation to the marine environment which means:

panks, sanctuaries, management and regulations to control mants behavioun in
refation to the manine nesouncest. Dn. Ray emphasised that the wo::Id is made

up of islands in the sea, and man shoul-d take care of the sea to save the

Iand. Wate:: and eanth should be thought of as constituents of one planet.

At the end of that confenence, the following recommendations, was adopted:-

Recommendation No. 15. Wheneas it is recognized that the oceans
and their teeming life are subject to the same dange::s of human
inter"ference and destruction as the 1and, that the sea and the
land ane ecologically inter"dependent and indivisible, that popula-
tion pressures will cause man to turn incneasingly to the sea, and
especially to the underwater scene, for: ::ecreation and spi::itual
nef::eshment, and that the prese::vation of unspoiled mar"ine
habitat is ungently needed fon ethical and esthetic reasons, fon
the p::otection of nate species, fon the neplenishment of stocks
of valuable food species and for the p::ovision of undistunbed
areas fon scientific neseanch.

The Finst Wonld Conference on National Parks invites the
govennments of a1l- those countnies having ma::ine fnontier:s and
other apprL)pridte agencies to examine as a matten of urgency
the possibility of creating manine pa::ks on neseuves to defend
underwaten areas of special significance from all fo"nrns of human
interference, and funthen recommends the extension of existing
national panks and equivalent reserves with shor^elines into the
waten to the 10 fathom depth on the tenritorial l-imit on some

other appnopniate off-shor"e boundanies.

a
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The Republic of Kenya ::esponded positively to these recommendations,

and the Govennment of Kenya stil-1 actively favouns the establishment of
national- Parks in a var:iety of nepresentative ecosystems.

THE CONCEPT OF MARINE PARKS

The concept of pneservation of undenwaten areas is pnobably not

new. Some native peoples of oceanic islands, who wene almost solely dependent

on products of the sea for survival, established taboos that p::ohibited or

::estricted the use of ce:rtain inshone areas and specific forms of marine Iife
ages ago. These taboos served the same purposes as the negulations and laws

we use today (Regulation in Appendix 1).

The concept of the preservation of both Iand (tennestnial) and under-

water (marine) apeas was known in Kenya before foneigners arnived. Fishenmen

at the Coast from Kiunga anea to Vanga were aware of pnesenving thein
fishing areas. They did this by not fishing in centain aneas, thus leaving

them for" br.eeding,mone fish. The Maasai in Kenya were awaue of their relation-
ship with wild animals. They had taboos against touching o:: eating certain

species of animals. In ot\enwonds, animals that wene not needed fon food

wene never" killed or destroyed. These taboos have contnibuted to the abundance

of wildlife in thei:: areas. i The annival- of foneigner:s with their" new ideas

concenning the use of natural resounces has led to the destnuction of our
l

natu::af heritage as can now be seen.

REASONS FOR ESTABLISHING PARKS

Underwaten panks or beserves are established fon many puuposes.

The foll-owing list is illust::5tive of these aims, nather than exhaustive:-

1. Penpetuation of unspoiled natur"al submenged areas and the significant
featunes they posses without the impact of damaging uses. This is when an

anea has been set aside for no othen pupose except viewing. This type of
anea is supposed to remain entinely vinginal. Use of the area should be

negulated so that nothing is disturbed.

2. Restoration and nejuvenation of an area that is submenged and has been

degraded. Degradation has a very sevene impact on such an anea. Ways and

means ar.e sought to nestone the anea to as near to its natunal state as

possible.

3. Pnotection, nestoration and penpetuation of individual species of manine

Iife. An anea where the habitat is good fon a centain species which has

been fished out can be nestocked with the same species from othen areas.

This was carnied out in Malindi whene all the shells had been nemoved; now

o
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the area is full of l-ive animals with shell-s. It is almost impossible for a

manine species to be fished out completely, but this should not be used as an

excuse fon oven fishing. Actually, extinction is not so much the danger" as

that a species in a centain area will be reduced to the point that fishing is
no longen possible on commercial or sustained yield basis. Aquatic and

ternestnial animals pnoduce a certain yield each yean, depending ultimately

upon the ca::rying capacity of their environment. It is this yield only, like
intenest fnom a bank account, which can be taken on a continuing basis. Fon

most manine species, the level of sustained yield possible is sti1l not known.

4. Manine panks ane also used fon nesearch and education. Some aneas within

panks can be used as reseanch gr"ounds, and the knowledge gained can be used in

establishing othe:: areas. Fon e:<anp1e, Dr. A.J. tsnuc€, of the East African

Manine Research Or:ganization carnied out a research study fon three days and

identified 67 species, one of which was pneviously unknown. Education gained

fnom aneas earmanked for: r:esea::ch will also be helpful in marine biology courses.

5. Marine panks can serve as buffer zones for the pnotection of marine species.

Most of the manine parks bonder fishing areas, and since the panks ane protected

and nelatively undistunbed they serve as good grounds for bneeding' This

has been obsenved in Mal-indi and Watamu. Appendix 2 shows the numben of

fish caught and other ma::ine resources utilised fon thnee yealrs. Aften about

two yeans, figunes for the area surnounding Shimoni (the npst recently

establ-ished manine par"k) will be computed to see what effect the pank will
have on the availability of manine resources. Some of the fluctuations in
these figgres ane caused by bad weathen or by fishenmen not going out at aIl.
Fish and othe:: ma::ine resources fon Mal-indi are harvested within the National

Resea::ve on just few miles fnom the Resenve.

6. Recneation is allowed fnee of change within the two ma::ine panks which have

al::eady been establ-ished (see Appendix 1). The only thing that visitors must

pay fon is seeing what is under the waten (Appendix 3).

These pulrposes will not be achieved unless af1 forms of marine

life, as well as historical and geological objects, are completely protected

in underwaten panks. In some areas, the limited removal of animals on othen

objects should be allowed on a controlled basis fon reseanch purposes.

DEVELOPMENT OF MARINE PARKS

Progressive stages in the establishment of underwater panks vary

between countries acconding to the prevailing 1aws, procedunes, jur"isdictions

and public opinion. In gene::aI, the following steps may pr:ovide an o::derly

a
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sequence fo:: the development, acguisition, openation, management and use of
marine aneas: -

1. Esta-blish the concept of manine resounces consenvation and the public
unde::standing and appneciation of the needs to pnese::ve the manine envinon-
ment. It is often difficult to convince the local inhabitants of the
importance of marine nesource consenvation. This was because the aneas that
are supposed to be pneserved have usually been fishing g::ounds used by the
inhabitants fon a long time. In Kenya, the Fishenies Depantment first ean-
marked the two aneas designated to become national panks as fish reserves,
and this finst step was very impontant.

2. Make an inventory of the coastal environment to detenmine the types of
envirrcnments present, their state of pnesenvation, the uses being made of
them, the impact of these uses and the significant species, features and

aneas. National par^ks cannot be designated without fir:st making an
inventory of the environment. F-on example, Mombasa Pont could not be mad,e

into a national pank o:: nesenve because the neef does not provide any kind
of pnotection. The waten is too deep fon any neef onganisms, the anea is
polluted by oil and it is in constant use by ocean-going vessels. Aneas

ane ideal fon designation as national parks if they contain significant species
of wildlife and ii af,"y can be pnotected without encnoaching on othen resounce
uses. Also aneas with unique featunes should be pnotected.

3. Based upon the inventory described above, classify the envinonment into
gnoups such as the tide pools, cor:a1 reef and kelp beds. These classes ane

used to detenmine what aneas should be designated as resenves, parks or as

fishing gnounds. Diffenent species of fish ar"e found in diffenent types of
environment.

4. Aften the envir"onment hae beon cJ.aeslfip4iegudg!+iled study",Should be conducted

to detenmine the significance of various (u:eas and the boundanies nequined
fon the desined degnee of p::otection, The feasibility of establishing centain
sites as undenwaten pnotected areas should be dete::mined then the appnop::iate
pnocedu::es should be fol-Io^.red" Selection should be nrade f::om among the areas
studied of the most repnesentative aneas and those that most urgently need
protection.

5. A master plan should be made of specific areas, to indicate the pnimary
punposes of pneserving them, the pnoposed boundanies, the types of facilities
and developments that ane needed, the types of uses and activities that ane

possible and those that should be prohibited, and the manageruent and openational
nequinements.
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6. The aneas should be protected. secunely by Iegislation (see Appendix 1)r

auction, declaration, proclamation and othen methods '

7. Establish appnopniate rules and negulation (Appendix I).

8. Acquine the land and waters if this has not been done througlr the

establishment Procedu::e .

g. Develop the ar^ea in acco::dance with the master plan.

IO. Ope::ate, rnanage, Protect and use the anea. This involves adequate enforee-

ment of necessary nufes and regulations, provisions fon the,health and safety

of visitor:s, pI-otection for manine life and other pa::k featurest the maintenance

of facilities and interpnetation of ma::ine featunes.

REASONS FOR DISASSOCIAT]NG THE MARINE PARKS TROM THE FISHERTES DEPARTMENT

Marine Parks in Kenya now befong to the Depantment of wildlife

conservation and Management under the Ministry of Tourism and wildlife' The

Depantment of Fishe::ies is a sepa::ate bnanch of the same ministr:y' The

Fishenies Department is credited with initiating the establishment of the

marine panks. Both watamr.i and Malindi Par:ks were first gazetted as Fish

Reserves unden the Fisheries Department. Administ::ation by the Fishe::ies

Department and as Manine Pa::ks differs in sevenal wayso however:-

1. Personnel of the Marine Parks are resPonsible for law enfoncement and

guidance, while those of the Fisheries Depantment advise fishenmen of

fishing methods and the types of gear to use

2. Fishermen would assume if the Parks were unden the administ:ration of the

Fishenies Department that they should be allowed to fish in the Panks' If

the Panks were raun by Fisheries Depa::tment the prosecution of law bneakers

would be difficult to carlry out. Thls is why these two departments are

kept separate.

3. The duties of a Fisheries Officer wourd be contnadictory if he wene to

betten exploit the natural nesounces and then turn around to annest the

person he had instnucted for breaking the law"

4 Thougfr they a:re sepa::ate, the two depar"tments assist each other and wo::k

coopenatively whenever necessary .
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INTERACTION BETWEEN THE DEPARTI'IENT OF W]LDLIFE CONSERVATION AND THE F]SHERIES

DEPARTIVIENT

Befone the amalgamation of the Kenya National- Panks and the Game

Department, the Fisheries Depantment initiated the establishment of Marine
Panks. As mentioned above, these areas wene Resenves unden the Fishenies
Department befo::e they wene gazetted as Nationar Par:ks. The sites were

detenmined by the Fisher:ies Depantment and the oniginal proclamations made.

The depantment also agreed that some 95 square kil-ometnes of the sea surrounding
the two Panks at Malindi and Watamu should be declared Manine Resenves. The

two depa::tments now wonk together in this area.

THE IMPACT OF THE MARINE PARKS ON THE TRADITIONAL FISHERMEN AT THE COAST

Tnaditional fishing methods in Kenya may not have itl- effects on

the reef on the species of fish, and so it is allowed in the Manine Resenves.

Some of the fishermen complain that the fish have vacated the Reserves and

can only be found in the Park aneas. Howeven, as the Panks are not fenced
at aII, the fish can always move into or out of the dema::cated area. Fisher-
men ane also allowed to pass thnough the Parks free of change, though this
pnivilege is sometimes abused, especially duning nough weather.

Thene have been complaints that nrany of the fishenmen cannot affond
expensive vessels fon fishing out beyond the National Panks, and the govenn-

ment thnough the Fishe::ies Depantment is ready to give l-oans fon purchasing
Iangen vessels.

Some t::aditional fishenmen have learned that they can earn morre

money taking tounists out into the Park than by fishing. This has been

obsenved because most of the tou::ist boats a::e owned by fonmer tnaditional
fishermen. In this way, tnaditional fishing is actually decneasing without
the Panks foncing the fishenmen to abandon their" Iivelihood.

THE CONTR]BUTION OF THE MARINE PARKS TO THE NAT]ONAL ECONOI4Y

Many visitors who go to the Coast have neal-ised the pleasune of
visiting the Manine Panks, which are quite different from the land-based
Panks. Visitons who had no idea of the life in the sea have r:ealised that
a whol-e new wonld of wildlife exists. Consequently, the nunrben of visitons
to the Manine Panks has steadily increased (see Appendix a). The Depantment

collects nevenues fnom gate fees which supplements the budgets fon adminis-
tening the Panks 

"
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Many of the tounists spend a week o:: tt^lo on the Coastr and a lange

nunben of new hotels and lodges have been built to accommodate them, which

pnovides employment fon both up-country and coastal people. Questions have

been naised negarding the effects of tourism on Kenyan coastal people' Some

of these effects are pnobably good, and othens not. The people at Coast have

traditionally fiIled the lower levef job assocated with the tounist industryt

but increasingly they are qualifying for managenial jobs in the hotel

industry.

FUTURE DEVELOPMENT

At p::esent thene a::e three Manine National Panks in Kenya: Malindit

watamu, and Kisite/Mpunguti. There ane also plans to establish anothen Resenve

in the Lamu/Kiunga anea on the North Coast'

When planning futune Manine Panks, some of the mistakes of the past

will be coryected. According to a papelr presented by Dn. Canlton Ray at a

confenence promoting the rEstablishment of Marine Parks.and Resenves in the

Northe::n Indian ocean, Including the Red sea and the Persian Gulfr held in

Teh:ran in Mar:ch I9?5, g-v€)3llrl;Dts have been advised to set uP panks in stages'

Dn. Ray sil:essed the need fo:: surveys and reseanch, the need fo:r pnoPer

ptanning and managenial procedures as an integrat pant of national and negional

land-u.se planning, the need to involve manine nesear:ch institutes in neseanch

and monitoring and in pnomoting greater negional coor"dination of scientific

prognammes, the impontance of taking fuII advantage of technical assistance

available fuom intennational onganisations, the need to stimulate public aware-

ness and to promote educational pnogrammes, and the impontance of providing

tnaining Of personnel fon the management of manine neserves.
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APPENDIX 1 REGULATIONS AND DIRECTIVES TO VISITORS

Thene are two gazetted National Ma::ine Panks, one near Malindi and
the other nean Watamu. P1ease check on rrEps obtainable fnom aII oun offices
and be sur"e of the boundaries.

Essentially in these Marine Panks, the Wildlife Consenvation Depant-
ment has given the foll-owing concessions fnee of charge, but the authonities
resenve the night . of admission:

(a) Passage and ancho::age of boats ... but a fnee PERMIT must be

obtained fir^st for the period nequi::ed.

(b) Fnee swimming, waten skiing just cff the beach. You do not
have to pay for. this.

(c) Fnee walking, basking and picknicking anywhene along the beach.

NOTE: THE ONLY THING YOU PAY FOR IS SEEING WHAT THERE IS UNDERWATER.
DEEI,IED TO BE SEEING WHEN YOU USE A}IY TYPE OF GOGLES, SNORKELS,
A}ID GLASS BOTTOI{ED BOATS.

to: -

YOU ARE

MASKS

within these gazetted National Marine Parks it will be an offence

(a) Go goggling on use rglass bottomed boatsr without an appropriate
penmit. This applies to boat captains as we1l.

(b)

(c)
(d)

Reside in the Manine Pank.

Possess any weapon, explosives, trap on poison inside the pank.

Possess, kill-, injure, capture on distur"b any animal or take
away or destnoy any egg or nest.

NOTE:

I

I

,I
I

I

(e) Cut or set fire to any vegetation on damage any object.
(f) fntroduce any animal on vegetation into the Pank without a penmit.
(g) Remove any vegetation on anirnar alive on dead. (on remove any

object of geological, prehistorical, anchaelogical, histonica1
on othen scientific intenest).

(h) Destnoy on deface any object, whethen animate on inanimate in
the Manine Pank.

Manine rangers ane there to assist and genenally to herp as welr as to
enfonce the law:-

(a) In both Marine Panks please pnoduce a ticket on give infonmation
when nequined.

(b) Ensune that you get a stamped ticket fon youn money.
( e) These negulations and dir:ectives supencede any previous ones.
(d) These negulations ane a guide to help visitors to avoid committing

offences unnecessa::ily. 0n the whole, the Wildlife Consenvation
Act, 1976 and any sr:bsequent amendments will supercede the
negulations and dinectives.

Enjoy the Manine Far:ks and come back again.
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APPENDIX 2: QUANTITY AND VALUE OF MARINE FISH LANDE D

STATION
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METRTC
TONS

IOOO SHS
I'IETRIC

TONS
IOOO SHS

IVETRIC
TO}TS

IOOO SHS

LAMU 11125
MALINDI 372
KILIFI I13
I'fTWAPA

MolvtsASA 11083
SHIMONI 2LL
VANGA 32L
PORT FISHING 86
OTHER COASTAL VILLAGES

VILLA@S 235
AREAS NOT

ACCOUNTED FOR

1r298
854
264

3,411
362
546
2L2

360

858
391
L42

936
19I
307

8B

203

1,486
1,263

420

2,386
465
730
300

375

874
37I
240

1r054
176
319

67

236

I,533
r, 67

8I
I
6

31285
436
820
273

+64

883 2 099

TOTAL 3 546 7 307 3 II6 7 425 220 10 7584

CRUSTACEA}.IS

LAMU

MALINDI
K] LI FI
MTWAPA

MOMBASA

SHIMONI
VA}IGA
OTHER FISHING

VILLAGES

553
30
55

I4
3

t2

69
4
4

438
25
23

60
L2

5

385
82
44

I06
27
69

48
16
IO

2
L2

392
l-4 3
94

203
I6
72

2489
5

14

24 84 15 79 L2 63

TOTAL

OTHER I"I,AR]NE PRODUCTS

LAMU
MALINDI
KI LI FI
ITTWAPA

MOI'tsASA
SHI MON I
VA}.IGA

AP€AS NOT

ACCOLNTED

209

50
49
10

150
8

2

208

49
I53

38

L26
19

L2L

24
18

3

L28
5

792

25
r06

18

160
8

L24 983

1 19

75 75

11I I,516

TOTAL 269 385 L79 317 r87 rr6IO
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APPENDIX 3: WITDLIFE (COIISNRVETION & MANAGEMENT) ACT 1976

NO 1 0F 1976

IN E)GRCISE of the powens conferned by section 16 to the Wildlife (Con-
senvation and Management) Act 1976, the Minister fon Tounism and Wildlife
makes the followlng Regutations:-

PART III

1. The fees fon each peraon to enter a Marine National- Pank of
Manine National Resenve shall be as follows:-

Non-r:esident adults.... ....Shs 10/- pen person pen day
Resident adults ....... 'r 2/5O per person pen day
Childnen under 12 years..

(
(
(
(

)
)
)
)

L/- per child pen day
Onganized school panties ...Cts. -/50 pen student pen day

2. Seasonal passes fon entry into Manine National Parks and
Manine National Reser:ves ane issued as follows:

) Quanterly - adults....

a
b
c
d

a
b
c
d
e

It

Shs 40/-,
It 50/- rn ,70/_ 

tn 60/_
tt 1oo/-

childnen Shs.lol-
childnen rr I5/-
childnen n 25/-

(
(
(
(
(

) Hatf yeanly - adu1ts............
) Yea:r1y - adults .....
) Half-yeanly - Boats.. ...
) Yearly Boats

PART IV

(a) The admission fees fon eveny vehiele, br:s,
othen category of vessel shaII be Shs. 2O/-

aincnaft on any

(b) The fees in panag:raph (a) shall also apply to boats r:sed to
convey visitons and cnew into and out of the Manine National
Pank on National Resenve pen visit.

Made this 12th day of Octoben 1976.

M..I. OGUTU

MINISTER POR TOURTSM 8 WILDIJFE
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AN ASSESSMENT OF KENYAIS COASTAL TOURI$',I

0. Achieng
Tounism Depantment

Ministny of Tounism and Wildlife, Nainobi.

THE COAST TOURISM INDUSTRY AND ITS CONTRIBUTION TO THE NATIONAL ECONOMY

Kenyars fundamentaf policy is to maximise net economic benefits fnom

tounism, subject to social, cultu::al, envir"onmental and political constnaints.
In p::actice this means maximising wealth gene::ated by tounism (with ::aising
net foneign exchange ::eceipts as one component), incneasing employment

oppontunities, incneasirig Kenyan ownenship and nnnagement of a gnowing

industry, and neducing any undesinabfe social or envi::onmental conseguences

of tou::ist expansion. In this pa::ticulan respect, tounism at the Coast plays

a panticulanly impontant role in the overall devel-opment of tounism as vital
sector of the national economy.

The development of 'tourlam at the coaet began in the 1940s, and fon

twenty yeans on so coast hotels catened pnimanily fon Eunopean settlens fnom

East and Centnal Af-z'ica. During the late I960s there r.ras a dnamatic change in
onientation towards for:eign tounism. The gnowth of internationaL tounism of the

Kenya Coast has been langely due to the effonts of intennationaL tounist
investons, especially Eunopean-based toun openatons in the last five year on

so. At pnesent, less than six foneign toun openators account fon 90 pen cent

of all Eunopean visitors, repnesenting anound 65 per: cent of hetel occupancy

at the Coast eveny yean. The inc::easing flow of Eunopeaa visitons to the Kenya

Coast is neflected in the changing pattenn of hotel omenship, fnom family or
individual pnopnietons to investons with dinect links to the intennationaL
industr"y. The incneasingly impontant nole which the toun openaton is playing
in selling beach holidays overseas has had a significant impact on the
chanacter and pnicing of the beach holiday. Howeven, it has al-so affeeted the

viability of some hotels which do not have the resources fon effective direct
panticipation in the Eunopean market.

Accommodation

Out of the total number of hotel esta-blishments (2I9) in the country
in 1976, the Coast accounted fon about 34 per cent. Fo:: Kenya as a

whole, bed occupancy rates declined fi:om 52 pen cent in 1971, but showed an

upwand tnend in 1976 when the nate went back upto 50.8 pen cent. rn the
same peniod at the Coast, bed occupancy was 43.3 pen cent in 1974 and incneased

by

{
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to 55 pen cent in 1976. Coast hotels accounted fon 35 pen cent of total
bed-nights spent by foneign visitors in 1974, excluding nesidents of Uganda

and Tanzania.

Sevenal- features of the development of tounism at the Coast can be

identified. Ther:e has been an absolute incnease in bed-nights sold each ttounistf

yean (Octoben to Septemben) in the necent post. The nate of increase fon
the peak season (Decemben to Manch) has been fainly eonstant, but the pattenn
in the low season (Apni1 to Septemben) has not been so negulan. The pnoblem

of off-season months (May and June) still nemains, and fina]1y, the de-
pendence of beach hotels on fo::eign visitons is still increasing.

Employment

One of the advantages of an expanded tourist industny is the cneation
of job oppontunities. Howeve::, the cneation of employment oppontunities in the
tounist sector is an expensive ventune in tenms of scance resounces. Coasts

ane centainly involved in tnaining subsistence fanmens to be semi-skilled
wonkens in the tounist industny. One does not easily tnansfonm fanmens into
waitens, cooksr managens and administnatons. The t::aining of these people can

be fainly expensive, and neduces the profitability of investment in the
tounist industny at the initial stage. Decl-ining pnofit expectations might
necessitate foneign investment on local government involvement.

It is not easy to be specific about the actua.I natune and magnitude

of the contnibution of tounism to the national economy. Thene ane many

implicit assumptions nel-ating to tou::ism in a developing countny such as Kenya,.

Oftenrthe maximisation of economic benefits appears to be punsued with almost
total- disnegand fon social, cultuna'l and envinonmental factons. Tou::ism

spnawls oven a numben of industnial classifications, such as hotels, tnan-
spont, hunting (though already banned) and fishing, among othens. .Acoonding

to the 1973 Statistical Abstnact. roughly 19r092 pensons wene employed

in the tou::ism industny. It should be noted that veny few of these employees

wene women. At the Coast which is pnedominantJ-y Muslim, thene ane cultunalreasons
fon this lack of female emploSrment, whilst elsewhere, although women often
apply fon jobs, employens tend to think that male employees cause fewen

management pnoblems. Apant fnom office wonk, women ane only employed as

chamben maids. Acconding to a sunvey can::ied out by Walten. El-kan for" the
fnstitute fon Development Studies, in 1973: the natio of employee pen hotel
bed in Kenya is 0.84. He cl-aims this natio is high by companison to Eunope:

Switzenland' fo:: instance, has a natio of 0.30. Although this difference is
in pant a nefl-ection of lowen 1aboun efficiency, thene ane othen explanations.
A higher" pnopontion of hotels in Kenya pnovide fuI1 dining facilities than in
Eunope whene thene is often a i"ange of nestaunants to choose fnom. consequentry
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the Kenyan hotels empfoy gneater nunbers in I itchen and dining noom staff. Nor

do hotels in Eunope ondinar:ily provide their own swimming pooIs, discotheques

on laundries. Secondly, a highen employment natio is a national nesponse to

diffenences in the nelative costs of labou:n and machines. In hotel kitchens

in Kenya less use is made of l-aboun-saving devices, and the::e is a more genenous

pnovision of pe::sonal senvices at al-I level-s.

This natio can be expected to decline as efficiency impnoves. In the

ti'-:i ',c-al:, where basically the same considenations app1y, the natio is
genenally between O.50 and O.7O employees per bed in existing hotels, with

O.50 the mone common natio in newly opened hotels (see Elkan and Mon1el-, 1971).

lnfnastructu:re

Infuastructr:ral facilities have greatl-y contnibuted to tourism

growth at the Coast. The Kenya Coast is 490 kil-ometres foom the capital city
of Nainobi, and the jorrney is made easy by an all-asphalt highway. The

impnovement and expansion of the Pont ReitzA-rlortin Mombasa' with a 3'5OO

metre runway has enabled the ainport to take lange, wide-bodied jets, and

this has had an impontant impact on the demand fon beach holidays. Di::ect flights
to Mombasa f::om Eunope and othen pants of the wonld wil-l contribute to the

incnease of the numben of tounists to the Coast.

Acconding to a study cannied out fon the Diani nesont complex, it
is anticipated that Europe will nemain the most impontant tourist manket,

accounting fon 8O pen cent of visitons to the Coast. Domestic tounism, it is

assumed, wil-I account for between 6 and 9 pen cent and the Nonth Amenican

market anound 6.5 per: cent. Despite the obvious difficulties in fonecasting

the futune developments of the intennational tounist industry, the demand

pnojections fon Kenya beach holidays are considered nealistic, and the build-
up of accommodations at Diani is wel-I within the avenage estimates of that de-

mand.

FOREIGN EXCHANGE PROCEEDS AND LEAKAGES

As has been stated beforer the fundamental policy on tounism in
Kenya is to maximise net economic benefits fnom the industny. Howeven, it
has been discove::ed that thene ane a 1ot of loop--:'-:.,. and leakages in
foneign exchange ear:nings foom the industny. Estimated tou:rist expenditr:::e

rose by 23 per cent fnom KS33.4 million in 1975 to K541.I million in 1976,

including an element of pne-payment but excluding the cost of ain fanes.

Although few studies have been made of the pnoblem, it is estimated that
2O to 40 pen cent of tounist expenditure fon Kenyan holidays goes to countnies
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othen than Kenya, and some estimates are as high as 60 to 80 per cent.

Methodological approaches to this pnoblem vany. Fnom the

evidence it seems that the Carib]:ean islands such as the Bahamas and

Antigua lose between 4O and 5O pen cent of their tounist income. A mone

pessimistic analysis has been pnovided by Bnyden (1973). Figr::res fon Kenya

vary f:rom 22 to 40 pen cent, and the World Bank has accepted a gene::al

figune of ar^ound 55 pen cent (L972, p. 385).

In the absence of definitive studies of this problem, one can only

point to mechanisms through which tor:rist expenditures are siphoned out of the

host country. For one thing, the construction of hotels and othen

infr:astructute to support the tourist industny nequires equipment and rnatenials

which a thind wonl-d economy may well not be able to supply itself; the

foneign exchange component of the construction of a tounist hotel to
intennational standands is fainly high. Lifts, air:-conditioning systems,

vehicles, and su:rpnisingly high pnopontion of food and dnink is often imponted.

Beyond the physical flows of imponted goods destined fon the tounist
indust4l the question of financial fIows, stemming fuom foneign contnol which

is the nonmal pattenn of this indusil:y. In its punest fonm, the industnyts hotels

ane owned by intennational hotel chains which siphon off a pencentage of the

Pnofits in the form of ovenseas remissions. In addition, the highest-

paying jobs ane usually held by expatriates, who are most likely to spend

money on imported goods or to bank their savings abnoad. Even if the host
government is tnying to gain control of the indusbry, the emplo5rment structr:re
will only change slowly. The intennationa.l- hotel chains may well be netained

through senvices contnacts which, as expenience has shown in othen [adr:sti'ies

such as coppenr mdy give them a bette:: neturn than if they actually owned

the hotels.

FinaIIy, the host governments may offer gener:ous tax benefits to
foneign fanmens, which bning into question whethen the host countny is
neceiving any netunn at all. A pnime example is the Ivory Coast, which is
tnying to build a coastal tounist industny by offe::ing tou:: and hotel
companies a vaniety to tax exemptions Iasting fnom five to ten years. In
the case of the Club Meditenran6e, the govennment actually financed and built
the necessany premises on the understanding that the company woufd not have

to pay anything back untit the occupancy nate had neached a centain pne-

detenmined and pnofitable l-evel (Tnade Tnavel Gazetre- 16th Ma::ch 1973 r p. 28).



170 rDS/oP 28

If anything, the powen of ainl-ines and tourist openatons is
incneasing, since they have been using thein pivotal position in the manket

to divensify vertically, thus incneasing their hol-d on the entir:e industny.

Thus, the airlines have developed international hotet chains to accommodate

the passangers they canny (Pan Am owns Inten-Continental Hotels, TWA owns

Hilton Intennational, a group of Eunopean Ainlines own the Penta chain, etc. )r
while toun openators have built up thein own ai::l-ines to canny the tounists
they attnact and have invested directly in many hotels. The deveLopment of
computenised nesenvation systems has incneased the hold of such companies,

since it means that they can ensune a higher occupancy rates fon any of the
hotels they bring into their system. This is, fo:: instance, one of the

strengths of Holiday Inns, which lss expanded . widety through f-:ranchising.
Foneign investo::s put up the money to buil-d hotel-s which, by taking the
rHoliday Innr name and being l-inked to the companyts eomputen tenminals, wiIl
attract mone people than similarly designed and l-ocated hotels without these

advantages.

The pnoblem for the host country is how to shor"t-cincuit the

whol-e pnocess by selling directly to the tourist o:: by ensuning that the

business genenated by the air"Iines and tour openators is at least partially
diverted to ainlines and hotels fiom whieh the host country will neceive a

betten economic return. Dinect selling is pnobably economically unjustified,
since national totrnist offices in torrist-genenating countr:ies will only
attract potential tour.ists who have alneady decided on thein holiday
destination. Thus the business genenated by any single national office is
likely to be less than that of intennational toun oper:ators. An extention of
the dinect approach is to incnease advertising which emphasises the attna-
actions of the host country, thus influencing the tounist befone he goes into
the tnavel agentrs shop or studies the tour openatonrs bnochunes. Howeven,

an expensive adventising campaign can use up a pontion of the foneign
exchanged expected to be genenated by the totr:rist industny. Fon instance,
the Bnitish spend US$ 0.26 fon every Amenican they bning oven the
Atlantic, Jamaica and the Bahamas are spending 4.I7$ per head and Benmuda

$ S.fS. One suspects that the eompetition in such pnomotional expenditune
by national- tounist onganisations is only heginning, and that the next decade

wiIl see such budgets incnease significantly (see Ogilvie, 1975).

A mone pnomising appnoach might be to tny to develop an aviation
policy which maximises the netu:rns to the host economy. Fon some countnies,
a national ainline nray be essential if tour.ism is to survive at all. Thus the
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Canibean governments have not l-et the Canibbean Ainline die, in spite of
its pnoblems, since the established airlines such as Pan Am have been cutting
back thein senvices to this anea. It is a hopeless situation to have

mone hotel space than thene is passenger capacity on the interrrational
ainlines.

As even the established ainl-ines have been discovening, it is
extremely easy to lose money in this business, but it should be noted that
this secton of the industny is relatively easy to contnol. In panticulan,

ain tnaffic rights ane unden extnemely tight national control, and it is
univensally accepted that no airline can fly into a countny without that
countryts pe::mission. Generally,fon negula::Iy scheduLed flight, an

ainline is only pe::mitted to fly in within the fi:amework of an overall
bilatenat agreement between the two f,}ag gove::nments.

Thus a tough-minded host govennment could insist that only its
flag carnien and that of a specific tounist-generating countny should fly
between thein two countries: Veny tough-minded govet:nments would insist
that the total- revenues of the two ainlines are shaned, as happens widely

within Eunope (thus making it ::elatively unimportant if the developing

countryrs ainl-ine is relatively inefficient in attnacting passengens).

One suspects that tounism is an industny in which it is veny

easy to go w?ong. The oven-optimism of the 1950s and 1960s must be curbed,

panticularly by the awaneness that the industry is becoming mone and mone capital-
intensive eveny yean. It is tempting fo:: govennments to pensuade themselves

that thein economies ane benefiting mone fnom the tourism industny than they

actually ane by failing to carry oun the necessany calcu.l-ations.

SOCTAL CONSTRAINTS

The economic benefits of tourism can ::eadily be illustnated by

statistics, but the costs of tounism in terms of political and social
implications cannot so easily be quantified. Detailed sunveys canried out in
the Diani and Watamu/Malindi areas have neinfonced the concenn expnessed in
Kenya oven the past yeal:s. It is important to considen these implications
nathen than simply seeking the maximum number of tour"ists.

Tou::ism began in Kenya as a l-uxu::y fon the nich and pnivileged
settlers and foneign tnavellens. An image of exclusiveness stil-l exists to
Some extent, in that 1oca1 people a::e excluded fnom tounist hotel-s at the

cloast and elsewhene by the Ievel of pnices. This, togethen with the fainly
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obvious diffenentiaL of weal,th between ::esidents and visitons, tends to pen-

petuate, if only s5rmbo1ically, the colonialist rmasten-se::vantr ::elationship
between the torlrist and the local population.

In the long-nun, the economic exclusion of l-oca} people fnom tounism

is like1y to cause nesentment towards the industny, not only in the coast

negion but thnoughout Kenyan society. The signs ane that a connotation of
rpanasitismf could become attached to the se::vicing of the industny and a nesent-

fu1 rdependancy complexr could develop among people employed at the tounist
ce-]tnes. Hence the need to Kenyanise the tou::ist industnyo to ensure that a

sizeabl-e propontion of the pnoceeds accrue to l-oca1 people.

The disnegand fon the social and cultura1 rcosts I of tou::ism may be

explained in pant by the fact that the tools of economic analysis ane iII-
adapted, if not incapable, of handling such vaniables. Social changes ane

often not easy to quantify. In this nespect, it is sufficient to quote Mn. Ley,

then Managen of the T.T.C:

In my opinion, a developing countny is one thal is stilt
making needed prggless in such mattel:s as science and technologr,
but cultu:nall-y / emphasis added_/ may just be as advanced and may
De even mone so than those countnies that ha ve industr:ial wealth.
In Afnica, fon example, ther.e ane several countnies that ane
centainly developing industn:'a}1y and economically. But fuom
the cultu::al standpoint such countnies as, say, Erypt have veny
tittte to lea::n fnom the alneady developed countnies. In fact
they have a gneat deal to give, and hene I think is whene tounism
can play an impontant nole.

In this bnief assessment, we have tnied to show how the pnobl-ems of
tourism at the coast neflect the genenal pnoblems of the entine industny in
developing coutnies. Hopefully, a better undenstanding of these pnoblems

will- lead to g::eaten effonts to sol-ve them.
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LAND AND ACCESS RIGHTS IN KENYAIS

WATER-FRONT AT THE COAST

IDS/oP 28

By

H.W.O. Okoth Ogendo
Faculty of Law
Univensity of Nainobi

A: The Pnobl-em

This papen is concenned with two issues on1y. Finstly, it sets
out to examine the stnuctune of land ownenship along Kenyars coastal waten-

front; and in panticulan to identify as p::ecisely as possible what social
classes or groups own what intenest in what land in this anea. Secondly

it attempts an assessment of the nature and extent of public access

nights along the waten-f::ont in the light of the existing ownenship

stnucture.

The intenr.elationship between these two issues and thein nelevance

to the theme of this Wonkshop is not difficult to see. In political
economies anchoned on the pnimacy of pnivate pnoperty: a category to
which Kenyafs system nightly belongs, the fact of ownenship by individuals
pan se confe::s a wide measune of contnol oven the utilisation of land and

that of the nesounces above, subjacent and contiguous to it. This means

that public access to any of these resources, if it exists at all, must be

founded on some ovenniding pninciples such as pr:blic policy on necessity.
In the context of coastal and off-shore nesounces this often tunns on a

caneful balance between state interest in nipanian l-and and othen resources,
and the pnopenty nights of individual on corporate owners. It is these

and analogous pnoblems which we shal1 attempt to gnapple with.

1. rPubl"icr hene nefens to both the state and individuals other than
those that have ownenship nights within the study anea.
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B. The Natr::re of Land Riehts

f: The Rel-evance of Physical and Human Factons

The Kenya coastline measur:es appnoxirnately 350 kilometnes fnom

Vanga on the Tanzania borden to Kiamboni on the Somalia boundany. Fnom

an ethno-linguistic point of view this and ar€as adjacent to it hanboun

a nich and complex cultu::aI henitage. Although the area is still-
dominated by the bantu of the Mijikenda group, histonically ther:e has

been always a strong Ar:abic and Swahili influence. More recently the
a:rea has been and continues to be the destination of may up-country
mignants in seanch of land and to a lessen extent emplo5rment opportuni-
ties. The combined effect of physical-geognaphic and eco-cl-imatic
factons along the waten-fnont makes its immediate surnoundings to a

d.istance of a coupl-e of mil-es inland suitable mainly fon the developnent

of necneational facilities nathen than intensive agnicultune. Both of
these factons as we e><1>lain bel-ow have had tnemendous impact on the
stnuctune of land ownership in this area and in panticulan the pattern
of distribution of land r"ights, and the social composition of the land
ownens thene

2z The History of Land Ovrnenship

Although schol-ars of Anab and Swahili histony2 sometimes angue

that these ethnic gnoups we::e the eanliest to anr:ive in the coast and

thenefone established tenure rights by finst settl-ement, the betten
view is that the Mijikenda, Taita and Pokomo plresence pnecedes that of
any ethnic gt3oup in this anea. Like most othen Afr:ican societies, the
Mijikenda had no conception of title to 1and, and much less of junis-
diction as a political fact being founded on original- title to land.
The land - the physical sol-gm - belonged to the cultunal deity and was

available to every memben born or adopted into any one of the numenous

lineages that made up any panticular ethnic on sub-ethnic unit.

2. See the Repont of the PanLianrentany Select Committee on the
Issue of Land Ownenship Along the Ten-Mil-e Coastal Stnip of Kenya,
June 1978
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This at least was the position before middl-e-east A::abs mignated

into this anea to set up penmanent slave posts and to stnengthen t:rade.

Slaveny had one impontant effect on l-and tenune and settlement pattenns

in the area. It l-ed dinectly to the displacement of the Mijikenda people

and the expnopniation of their Iand by the Anabsl a situation which was

laten consolidated by the extension of junisdiction by the Sultan of
Zanzibar oven a smal.l- stnip of Land along the coast extending to a

distance of ten nautical miles inland.

Occupation by British colonial agents aften l-886 did not alter
this pattenn of settlement. Indeed colonialism cemented A::ab contnol
over land within the stnip thus preventing any possibility that the

Mijikenda might neassert thein nights in the anea. This was done inter:
al-ia thnough a I9O8 Land Titl-e Ondinance whose sole punpose was to nequine

all pensons being on cl-aiming to be propnietor:s of immovable pnopenty

within the st::ip to Iodge thein claims within six months with a ::econden

of titl-es, so that documents of title coul-d be issued to them. Land

which was not claimed within that peniod was declaned vacant and taken

oven by the col-onial- govennment. As a result of the l-908 Ondinance the

Mijikenda wene nendened landl-ess both in fact and 1aw; a position which

was affinmed and guananteed by the independence constitution in 1963.

Many of them, howeven, continued to Iive on the land as fsquattensr.3

Several- impontant developments after independence have fed to
funthen changes in the str:uctune of l-and ownenship within this anea.

The fir"st of these has been the gnowth of tou::ism as a lucnative
economic entenpnise. The immediate effect of this has been a napid and

speculative incnease in land prices at the coast and in panticulan in
that of finst and second beach plots. The ar:eas most affected by this
have been Kilifi and Kwale Distnicts. Because most of the land in this
anea is technical-1y agnicuftur:al Iandr4 seld.om is ther:e a national

3. The tenm rsquattenr is technically inappnopr:iate hene since
most of these people have l-ived with the knowledge and expness consent
of the negistered l-andownens themsefves.

4. Acconding to the . and Control Act (Cap. 302) any l-and which is
not within a gazetted township on municipal area is ragnicultunalr.
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system of manket contnol either" in tenms of who may panticipate on the

pnice at which pnopenty shoul-d change hands. A necent panliarentany
committee neponts suggests that between 1972 and 1978 tand pnices at the

coast have nisen by mone than 5rOOO9o. The second has been the opening

up of lange aneas of unden-utilized land in Lamu and Tana Riven Distr"icts
fon nanching, innigation development and ne-settlement pnogrammes. The

cqnbined result of these two developments has been that the Kenya Coast

has becone one of the most populan destinations fon people of all
classes and inclinations.

3: The Stnuctr-ure of Ournenship and Distnibution

The implications of this histonical backgnound fon the stnuctune

of land ownenship and contemporary pattenn of distnibution and use are

sevenal. Fir"stly the social composition of fand ownens at the coast

has been fundamentally altened. In Kilifi, Mombasa and.to a lessen

extent Kwale Distnict for exampfe thene has been a napid substitution of
Anab, Euno-Asian and the poon among the Mijikenda land ownens within the

stnip with l-ocal and up-countr:y politicians, civil senvants, managenial

staff in pr^ivate industny and multinational cor:ponations. This is
panticulanly cnitical in nespect of 'land within half a mile of the waten-

fr.ont, and in the nanching and nesettlement aneas nonth of Mombasa.

Secondly because of the natune of this rinvasionr, landlessness
has not only incneasedl it has become a cnucial vaniable in coast and

national politics. The nathen sudden upsunge in landl-essness has been

the resul-t pnimanily of the fact that most of the new land owners

invaniably insist on vacant possession befone completion of the tnansfen
or take such measures as would ensune this soon after entny.

The thind and of equal significance is the fact that Iand use

pattenns along the waten-fnon have changed in response to the demands of
the tounist industny whieh has now supenceded al-I other economic ventunes

as the leading money spinner in the anea. Thus instead of an active

5 .9p. .i! p .13 .
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fishing industry for example, much of the coastal off-shone anea is
napidJ-y being convented into marine reserves" As an industny concenned

only with the devel-opment and provision of facilities fon leisune,

tounism has tunned the coastal- water-fnoflcinto a senies of exclusive

nesorts which ::aise important questions in the anea of public policy.
Fon al-though we have angued efsewhere7 that the fact of individual
ownenship thnough adjudication and registnation of title has not quite

wiped out the eultunaf conception of the place of land in the family
economy, this is far fnom being tnue of the coastal- waten-front.

C: The Pnob1em of Access Rights

The position described above naises important questions in
connection with state and public access rights to facil-ities and

nesources along the water-fnont. Two sepanate issues may be considered

hene: namely how conflict between state interest in and individual usen

of nipanian land is to be resolved, and the nature and extent of access

r.ights to beaches and aquatic Iife within the ternitonial sea of
membens of the public who hofd no ownenship nights along the waten-

fnont.

l-: State Interest in Ripa::ian Land

It is an accepted principle of law that individual nights to
the physical s.o]uq and to all that is on, below on above it ane subject

to such rights and inte::ests as the state may arrogate to itself.
State nights and interest may take one on two fonms. They may be

expnessed in terms of dinect ownership of the 
=g 

on the imposition of
obJ-igations on the manner in which individuals may exercise thein owner-

ship :rights. In othen wor"dsl the fact of ownenship alone cannot be used

to total-ly exclude the state and its agents from individual property.
This derives fr:om the very natune of political sovereignty and the

fact that an important jural postulate in common law pnoperty juris-
prucience is the r:_ajlical (i.e. oniginal) ownenship of a.l-I land compnised

in the national tenritony by the state.

7. H.W.O. Okoth-Ogendo, rAfrican Land Tenune Refonm, Chapten V in
Heyer et al Asr icul-tural Devel-ooment in Kenva (OUP 1976).
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This pninciple has been inconpo::ated in Kenyan law to the

following extent. Firstl-y individual ownership of fand confens no

nights to precious minenals found in on above the physical solum' notr

does it confen a power3 to deal with them without licence fnom the state.
State ownenship of these nesources necessanily implies a night of access

to them; a night which can always be enfonced by nesor:t to eminent

domain in cases of pensistent intenfenence by individual land owners.

Secondly in the case of land adjacent to tidal waters, the individual
does not as a genenal ruJe have any nipanian nights beyond the high

waten mank. Land and ma::ine resoulrces beyond this point vest in the

state by vintue of soveneignty.

a

The natune of tourist development at the coastr howeven, is
such that pnivately owned land along the water-front cannot be fully
utilised without access to the area beyond the high waten mank. Such

necneational- activities as swimming, angling, goggling and sunfing

woufd not be possible without this. Thenefone a licence to develop

and openate necneational- facilities along the waten-front ondinanily

incfudes a per.mission to utilise land beyond individual ownenship

limits. Such licence, howeven, must be enjoyed with due defenence to
supenion inte::ests netained by the state.

2. Access Riehts of Membens of the Public

The fact that most of the land adjacent to the waten-fnont

is pnivately owned and beyond that is state pnopenty means that
except on the basis of a contnactual licence membens of the public
have no gener"al access rights to necreational- facilities and manine

resounces within this anea. But access by way of an easement can

always be acquined fo:: a wide vaniety of punposes. This can be done

by gnant, indulgence or long and continuous usen fon the statutony
peniod of twenty y"""".8 Thene will- be cases, howeven, in which the

state pnescribes that certain ::ecneational facilities be open to membens
o

of the public.' This is a mechanism which' has, howeve::, been used

nathen spaningly.

See the Limitation of Actions Act' 1968.

Fon example Kenya Beaeh on the Nor:th Coast in Mombasa.

B

I
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Access to recreational facitities E se howeven acquined do

not confen an automatic night to abstnact oI" util-ise manine resounces
beyond the high waten mank. The latterr e.g. fishing in tidal watens

and the coll-ection and disposal of sheIls, ane in the natune of pnofits
a pnendrg and must be acquined in the same way as easements. In the
case of nivens emptying in tidal waters the night to fish is nestnicted
to that part of the niven neached. by the tide. The night to fish
upstream belongs to the ripanian owner who al-one may licence othens to
fish thenein. This nemains the position even if thene is a public
night to navigation thnoughout the counse of the niven.

D: Some Publ-ic Poticv Impl-ications

The position outlined above suggests that not only is land
ownenship along the waten-fnont alneady highl-y pnivatised, the intensive
natur:e of the use to which beach l-and is put may pose a big thneat to
the national management of manine r:esounces. Attempts have been made

to combat this by declaning most aneas manine national panks. But even

this has nun into difficulties inten alia because it runs counten to
wel.l--established fishing and she1l gathering activities of the coastal
people. llhat the connect balance should be, howeven, is beyond the
scope of this essay.
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DEVELOPMENT OT THE SHIPPING INDUSTRY:

THE EAST AFRICAN CASE1

by

C"R. Mahalu
Faculty of Law

University of Dar es Salaam

INTRODUCTION "

A numben of confenences have been held on the Iaw of the sea, in an

effont to keep up with new pnoblems caused by rapidly changing technology.

The nate of technological advance has outstniped the ability of the sluggish

inter:national legal supenstructune to respond to new problems and issues.

These conferences ane convened unden the umbnella of intennational

1aw, which is made up of all the rul-es detenmining the nights and obligations

of the ruling classes. The basic aim of these confenences is to hanronize clasS

intenests whenr .clash occurs among the membens of the inte::national community.

For example, the topics cove::ed in confenences on the law of the sea vany ovell

time, indicating a new level- neached by the pnoductive fonces of one FouPr in

opposition to another. Hanmonisation is sought in confenences or conventions

such as those which took place in Geneva - the 1958, CGneva.C6nventioh on the 1958

continental She1f, the 1958 Convention on the High Seas, and the 1958 Convent-

ion on the Tennitonial Sea and the Contiguous Zone.2

Intennational law, as it is continuously nefonmulated, manages to

hapmonise conflicting intenests and uphold the inter:ests of the most powenful

classes, i.e.r the impenialist powers. The intenests of the weakerl and

economically dominated states are ovenwhelmed" In these confenences, howevent

contnovensial issues anise, indicating the extent of the contnadictions existing

r. This papen is a shontened vension of Mn' tlal'arurs i:riginal presented
at the Wonkshop. It was pnepaned by Sidney B. Westley, Publications Editon
at I.D.S"

2. Tanzania is not a signatony to any of these conventions. Kenya

is a panty to all of them.
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between the nich and the poor states. The decisions neached on these issues
l-ead some of the pooner states to doubt the actual nole played by internat-
ional law in pnotecting thein intenest.

Today these deliber:ations take place among thnee camps: the
impenialist countries, the socialist countnies and the developing countnies.
The impenialist West, apant fnom being the seat of the financiat oligarchies,
is genenally held to be the architect of contemponary intennational Iaw.
Intennational law was developed in Eunope by thetqrrgpoi.$ class duning the
peniod of the brtrfgcolf nevolution against feudaliim. At that time, productive
fonces neached a new level and the feudal-ist mode of pnoduction became a'.
hindnance to the fu11 development of capital-ism. From this time onwands,

national states emenged, ::eflecting the interests of thebourg€of.r class whieh
wene national, rathen than local-. Inte::national faw in its genenal fonm today
was denived fnom a system of rul-es based on the fonmal- equality of independent
and soveneign nation states" The nuling classes were served by this intennat-
ional legaI supenstructune, and it::eflected the extent of thein intenest in
the new economic system.

By the 188Osr capitalist society had tunned inte::national law into
some kind of club for tcivilisedr nations, thus paving the way for the invasion
of the rnon-civilisedt nations by impenialism. Impenialist activities were
justified by intennational 1aw which favouned the rsphenes of influencel
concept and aII forms of aggression aimed at funthening or protecting monopo-

listic intenests. In its economic context, thenefone, intennational 1aw

upholds the most basic interests of the boungeois class and the domination of
the economically r^reak.

The socialist countnies, having nevol-ted against the capitalist
systemr ane stt:ongly opposed to any fonm of impenialist economic aggnandisement.
In most instances, they ar:e finm suppontens of the less developed countnies
in questions of intennational l-aw.

The less developed count::ies (lnCs), once the victims of bour"geois
inte::national lawrs cnude colonialism, are today victims of neo-colonialism.
They ane supposed to observe an international lega1 superstnuctune which, in
most casesr nuns contnary to thein economic independence and political fneedom.

Thein tnaditional modes of pnoduction wene cnushed at the outset
of colonialism, giving way to a colonial economic system which was extnactive
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and anti-developmental-. The capitalist modes of pnoduction intnoduced into

the LDCs wene basically aimed at satisfying the needs of the metnopolitan

countnieso so that today the LDCs are oppressed, dependent economies. Inter-
nationai. law assures them of some equality as sovelleign states (see Ar"ticle

2(I) of the U"N" Chanter), although the success of thein effonts in the

international fonum depends very much on whether" their" intenests coincide with

those of the majon Dowers. This situation has often pnovoked the LDCs to act

unilatenally to pnotect thei:: economic or stnategic intenests. When such

unifatenal acts ane carnied out, fon example the extension of the ter:ritorial
waters beyond the twelve-mife Iimit, the impenialist powers claim that the

LDCs ane br:eaking intennational 1aw and that thei:: claims a::e i1IegaI. Fon

the impe::ialist powens, as l-ong as the seas remain open to their exploitation,
then inter.national law has been obse::ved. In this situationn howevenr only

the stnongest nations, equipped with sufficient capitat, technological expentise

and milita::y fonce, can use intennational Iaw to fur:then their own inte::ests

and this is what the impenialist powens do in the area of navigation and othen

uses of the sea 
"

The cur::ent stnuctune of the law of the sea is besically in the

intenests of the nich nations who have the capital and technological expentise

to exploit the sea nesour:ces. The less developed coastal states lack capital
and technology which makes thein adjacent seas vulne::abfe to exploitation by

alien powers to the detniment of their own inte::ests. The less developed

states need pnotection fnom this exploitationo but they do not achieve this in

the international legal fonums

In this papen, we shall not deal with the 1aw of the sea as suchr but

with an activity which is govenned by intennational maritime 1aw --the shipping

industny" Historicatly, international ma::itime law oniginated befone the

genenal intennational law known today. Maritime intenested led to shipping

activities and hence to laws of the sea which wene compiled in the Mediterna-

nean ::egion as ea::ly as 9OO B.C. Intennational manitime law today Still
reflects many tnaditional intenests and pnactises which ane now innelevant,

panticufan to the LDCs who wish to panticipate in the shipping industny. Yet

the LDCs ane compelled to obse::ve these ::u1es.

As the shipping industny has developed through the centunies, new

Iaws have been made to neflect changing cincumstances. Acconding to Manx,

fWhenever, thnough the development of indust::y and commerce, new forms of

intencounse have been evolved... the law has always been compelled to admit



184 rDs/oP 28

them among the modes of acqui::ing pnopertyt (Mar"x and Engels, 1973p. 79).
Today the shipping industr"y plays a majo:: nole in wonld trade and neveals
the dominant nole played by the imperialist forces.

The LDCs ane dependent on the shipping industny to tnanspont thei::
naw matenials (exponts) to mankets in the metnopolitan centres. Duning the
colonial ena, cash clrops were pnoduced in the colonies to pnovide naw rnatenials
for industnial pnoduction in the metnopolitan countnies, and that pattern
exists today, even though the fonmen colonies ane nominalty independent. The

LDCs nely on metnopolitan markets for: thein cash cr"ops because the domestic
rErkets for these primary commodities ane very limited. The LDCs must pay to
ship their commodities to the metropolitan centres on vessel-s owned by the
capitalists, thus neducing thein foneign exchange eannings. These eannings ane

funther reduced by the pnofits taken by metropol-itan finance capital which
finances the pnoduction of the commodities. In this way, the impenialist
countr:ies deny the LDCs any form of ownership because such ownenship would
challenge the ve::y existence of impenial_ism"

The LDCs have taken sevenal steps to reduce the cost of shipping thein
commodities, and one of these has been the founding of thei:: own shipping 1ines.
In these effor"ts, they have encountened many pnoblems. Fon one thingo the new

national shipping l-ines face a complicated system of r"egulationsn to the extent
that national- Iines are sometimes not free to canry the exponts of thein own

countries " They al-so face stnong competition f::om the long- established
confenence lineso Given this situation, the economic gains the LDCs hoped to
achieve by founding their own national shipping lines have often been i1usony.

This study cf the shipping industny in East Afnica follows a histonical
matenial-ist approach, which rs the most scientific way to analyse the actual
causes of the pr^oblems undenlying th:-s industny" fta" note: At this point
the oniginal papen contains a l-ong discussion of the histony of the shipping
industny in Eu::opeo Because of space Iimitations, this has not been indluded.T

THE POLITICAL ECONOMY OF SHIPPIN L)

In the second half of the nrneteenth century competition in the
European shipping industry was acute and this led to a fa1l in the pnofit mangine
of the shipping companies" Fon this neason, in the I87Os the capitalist shipping
companies fonmed combinations among themselves, known as confenence lines, to
negulate the tnaffic and fix the cannyrng rates, and to combat competition fuom

shipownens who were not conference members" These shipping companies entened
into ag:reements to standandise their tanrifs fon an agneed period and to offen
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defe::ned rebates to ::egulan shippe::s on condition that they did not use

vessels belonging to companies outside the confe::ence system.

Today, membenship in a confenence vanies fnom two shipping lines to
for:ty on mone" The membe::s of the confenence act in combination to admit on

exclude applicants fon membenshipr to sha::e cango among themselves, and to make

common policy on such matters as the l-evels of shippensr discounts on nebates,

methods to combat competition fnom non-membensn pooling and ehaning eannings,
and pnoblems of enfoncement" Thene are two types of confenences -- the
rclosedt type and the fopent type. In the rclosedt type, which is typical of
the system in Bnitain, new members can only join with the consent of the

existing members" In the ropent typ" of confenence, as it exists in the U.S.,
new members may join so long as they meet the cnite::ia laid down by the
Fedena] Matitime Commission"

In the Indian Ocean, the confelrence system was finst dominated by

Br"itish shipownens " Because of the inhenent contnadictions in the capitalist
system, competition inc::eased among shipownens as the level of p::oductive fonces

advanced, efficiency increased and many new ships wene built" The finst
confenence system in the area was formed in 1875 fon the U.K" - Calcutta tea

trade" This was foll-owed by sepanate confetences fon the Madras - U.K. and

the Bombay/Kanachi - U"K" routes, and the confeuence system expanded funthe::

as shipownens f::om other. European countries began to participate. By 1948,

thene were over 100 diffenent conferences openating in the Indian Ocean

(Deakin, 1973, p" 23), Today, thene are a total of about 360 confenences in
openation"

In gene::aIo the inhenent contnadictions in the capitalist system

have Ied over the years to inc::easing competition and a neduction in p::ofits,
and fon this ::eason monopolistic organisations such as the confe::ence systems

wene fonmed. The conferences bl-ocked the rloyalty contractr systems.

Freight nates ar"e st by the confenences fi:eely, without considening

the effects on tnade in gener^al on on the intenests of the less developed

countnies. Rates ane higha to assu::e a substantial l-eve1 of pnofits to the

confe::ence member:s, and they ane often discriminatory. Fon example, commodities

shipped fnom the LDCs to the metropolitan centres a::e often cha::ged highen

rates than simil-an commodities shipped in the opposite dinection. Rates can

be naised unilate::al-1y, without consulting the shipper"s. Fina1ly, the

confenences ane often highly restnictive in tenms of admitting new member:s,

since one of thei:: pnimany aims is to avoid shar:ing the nnnket too bnoadly.
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Duning the col-onia1 pe::iod, the confenences of the metnopolitan
countnies wene protected fnom competitiion on noutes between thein metnopolitan
centres and their: colonies, both from shipping fi::ms of the othe:: colonial
powers and fnom any shipping entenpnise which might have stanted up in the
colonies. At the time that many for:me:: col-onies were gaining independence,
the conferlence systems were fi::mIy entnenched and competition among the
established confenences was lncreasing.

On achieving independencel the LDCs gained a sovereign status which
entitled them to become subjects of intennational rranitime 1aw. Howeven,

although the shipping industr:y is vety impontant to these new countr^ies, thein
participation has r,emained almost negligible (see Institute of Shipping Reseaneh

Resear^ch, r970r p" 6). As of 1969, the LDCs accounted fo::64.7 pen cent by

weight of ocean-bonne ttade, but owned only 7 per. cent of the wonldts menchant

fl-eet (Review of Maritime Trans UNCTAD 1971 TD/B/c.4/92). These figures
ane bnoken down in Tabl_e.

Table 1. Ownershio of commerclal shi ine l-ines 
"

LDCs in Asia
LDCs in Latin Ame::ica
LDCs in Afi:ica

Total- 7 "69o

4.49o
2,6eo
o.6%

Socialist Countnies of Eastern
Europe and Asia
Developed Countries

8.99o
83"59o

Overall Tota1

Review of Maritime Tna

1OO 
" 

Oeo

UNCTAD 1971 TDIB /C.4/82.Sou:rce:

frr tennis of negistra'tion?17"9 pen cent of the wonld fleet is negistened
in a small number of devej-oping countries, such as Panama and Libe::ia, but
these ships are langely unden contnol- of the t::aditional capitalist nnnitime
powers 

"

The economic viability of the LDCs nests to a consider"able extent
on exponting commodities to the met::opolitan cenil:es in onden to eann the
foneign exchange needed to purchase the capital goods c::ucial for their^
industnial developmentn Thei:: dependence on impenialist shipping lines means

that their vital- ilrade }inks may be cut off in time of wa:: or" intennational
distunbance and that a certain percentage of their expont eannings is lost in
payments for" shipping" This situation is exace::bated by the fact that the
impe::ialist shipping lines ane able to set thein fneight rates a::bitnanily,
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and in case of internationql disturbance thene is nothing to pnevent these

pnices fnom increasing exorbitantly. Thus the p::esent pattenn of ship ownen-

ship leads to a latrge net flow of fo::eign exchange fr"om the LDCs to the

imperialist countries year after yealr. As Iqbal describes the situationt
tBuying a commodity with t::anspor:t i-ncneases the total foneign exchange out-

flow; selling a commodity and buying transpout at the same time neduces the

foreign exchange inflowr ( P.59)

When the less developed countnies tnade with the developed countniest

on even with each othen, they have no altennative but to buy h:anspo::t f::om

the developed countnies. Most of the conferences o::iginate in the developed

countnies, and by now they have covened near"Iy a1I the world shipping lsoutes.

Some of the LDCs have tried to join these conferences, but most of the conference

systems are rclosedr ones, as descnibed above, and member:ship is veny nestnictive.

Fon some time the:re was no institution on organisation to check the

activities of the conferences in any way. The Manitime Tnansport Committee of

the Onganisation for Economic Coopenation and Development (OECD) solved

problems fo:: the shipping companies as they occunned and senved as a mouthpiece

fo:: the shipping policies of the developed counfi:ies. The Conmittee of
European Shipownens and the Consultative Shipping Gnoup nep::esented the intenest

interests of shipowners and governments in Europe and Japan nespectively.

Although the LDCs accounted for 64.7 per cent of ocean-bonne trade by weight

as mentioned above, there was no institution to defend thein intenests.

Aften the Genenal Agreement on Taniffs and T::ade (eetf) pnoved to

be litt1e conce::ned with the interests of the LDCs, the United Nations

Confenence on Tr"ade and Development (UNCTAD) was founded in 1964 to serve as

a mouthpiece for the LDCs. These countries pnessed fo:: an intennational
examination of trade activities, and especially of the shipping industny so

a Committee on Shipping was set up within UNCTAD. This committee has about

45 membens" A11 the majon manitime powers are represented, as well as the

socialist countnies, but most of the membens arle fi:om the less developed c

countries. Deliberations and negotiations a::e cannied out according to the

UNCTAD group system"

In this Committee, the developed countnies opposed the fonmation of
national shipping lines by the LDCs, claiming that with the establishment

of national lines the::e would follow a preferential system fon canrying car-

goes from these countnies which would impinge on the fneed.om of the high seas.

The developed countries view the freedom of the seas as both the fneedom of
navigation and the fneedom to load cargoes at any port.
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- fneedom of the seas to them means the minimisation of govennmental

and international intervention in thein monopolistic pnactises. The LDCS

::esponded that, given their dependence on the shipping industry in which
they had no sayn their balance of payments position would be improved by the
establishment of thein own commencial fleets. Given the confenencest histony
of charging high, discniminatory and anomalous freight nates, the LDCs had

a night to establ-ish a protective system in onden to establish thein national
shipping industries. The socialist countries have supponted the LDCs in this
Committee.

The Committee pnoduced a document known as the Common Measure of
Undenstanding (Pr:oceedinqs of UNCTAD 1964 , Vol . l- r p. 64). ft was stated
that the linen conferences were necessary fon a regular and stable shipping
senvices, which of cour:se nepresented a vietony fon the developed countnies.
Howeven, some measure of cooperation was demanded between shippens and

shipowners fon the smooth functioning of the system. The most impontant
point was the establishment of consultative machinery whereby the shippers
and shipownens would meet to discuss tariffs, freight nates and tying devices.
The conferences woul-d be represented in the ponts they senved, and the
imperialist demand for the improvement of the ponts was also included in
the document. The new merchant manines of the LDCs would be included in the
conferences, but thein panticipation should be based on rsound economic

cnitenia I .

At the Second UNCTAD in New De1hi in 1968, the LDCs pnesented thein
views in a document called the rChanter of Algiensr. They expnessed thein
dissatisfaction with the anrangements of the international shipping industnyo
and demanded that the Conrmittee on Shipping should discuss intennational
shipping legislation and that studies should be canried out on fneight
nates, the activities of the confenences and the adeguacy of shipping
services. The govennments of the devel-oped countnies should pness shipownens

to stop changing high nates for" non-traditional exports fi:om LDCs and to
lowen the rates on traditional exponts. The LDCs demanded equal participation
in any confer:ence dealing with mattens affecting thein foreign tnade ( tChanten

of A1giensr, UNCTAD, U.N. Pub. E.68.ll/D.15 1968, p.43I). The Conrnittee
on Shipping discussed the establishment of national- and regional consultative
machineny, the establishment or expansion of the LDCsr menchant fleets,
cunrent and long-tenm aspects of manitime tnansport, and intennational
shipping legislation.
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UNCTAD has provided a platforrn fnom which the LDCs can express

thein views, but it has not effectively stimul-ated the development of the

thein new shipping industries. The only ::emedies which have been suggested

are that the LDCs should charten full-load vessels and incnease thei::

bangaining powen vis-a-vis the developed countnies, which is difficult
since the LDCs themselves ane not united on all issues. Anothe:: issue is
the discniminatory fr"eight rates eharged on LDC exponts. Pnoducts, such as

manufactuned and semi-manufactuned goods, which have not been shipped

t::aditionally on centain noutes, are generally changed particula::Iy high nates,

known as rgenenal cango natesr. The LDCs have been asking for Iow rpnomotional

fneight ratesr fon such goods, but no agneement has been ::eached.

AlI the groups panticipating in UNCTADTs Committee on Shipping

have favouned the establishment of consultative machinel:y. The qhipper:s

and the confenences were to forrn councils which would consult with each

other on such issues as f::eight rates, the adequacy of senvice r llepresent-

tation in the confeuences, and the nul-es and::egulations covering shipping.

In genenal, these councils have not p::oved successful. Ther:e has been a Iack

of unity among shippens, and the councils have tended to be dominated by

the relatively Iarge and welf established shippers who have colluded with

the confenences and neceived special favou::s. Even todayr shippens are only

consufted, but the real decision-making powen rests with the confe::ences.

In light of these problems, it stilf seems that the best solution for the

LDCs woul-d be to form their own shipping lines

THE SHIPPING INDUSTRY IN THE LESS DEVELOPED COUNTRIES

It will not be an easy matter for" a less developed country to
stant a shipping industny. A la::ge amount of capital is needed which is
gene::al1y not availabl-e in an LDC without the panticipation of international
finance capital. In addition, the LDCs do not have a well established

ship-building industny. Even in countnies where ships a::e being built, the

foneign exchange component can be as high as 70 per cent ( tCharten of Algiensf

1968, p. 431). In this situation, it is debatable whethen one can say that

the ship has actually been built by the LDC on not.

In addition, the LDCs genenally Iack the skilted manpowen necessar5l

fon the smooth z,unning of a national shipping Iine, and some rnational

lines a::e in fact nun by expatriates. Tnaining of pensonnel fon the LDCsr

shipping indust::y is being ca::nied out in some LDCs themselves and in |he

social-ist countnies, and UNDP and UNCTAD have also made avail-abIe tra{ning

facilities for seagoing personnel and. managers, though these facit#ies
do not meet aII the demands of the LDCs i

/
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Recognising that goverrlment suppont wil-1 be necessany to stabilise
and expand the new shipping ln&rstrle8, the LDCs have favouned government

financial assistance in onder to establish lar.ge enough fleets to provide

negular service and attract negular clients, and p::efenential tneatment in
cargo nesenvations. The developed countnies have been neluctant to accept

these demands, but they have not been united in this position.

Any discussion of national shipping lines in less developed countnies

shoul-d distinguish between tr:ue national lines, cannying national- eonrnodities

and unden the control of citizens of the country in question ou the statet
and fictitj.ous national l-ines that ane in fact foneign owned and foneign

cont::olled. As mentioned ear:lien, 17.9 pen cent of the wonld fleet fal-ls

unde:: this fictitious categor^y" This phenomenon will- be tneated in some

detail-.

Flags of Convenience

International customary 1aw imposes a duty upon every state owning

ships to negister aII ocean-going cessels and pr^ovide its p::otection to
those vessels which ane negistered and fly its flag. Such ships car::y the

nationality of the state whene they are negistenedn which is called the
fflag stater. Howevero thene is no international convention governing the

pnocedure fon registening ships. This is left to the municipal enactments of
the national states. The 1958 Geneva Convention on the High Seas pnovides a

]-aw governing the registnation, flag and nationality of ships, but it does

not set down registnation pnocedunes. It only nefens to customany law as

follows: -

Ant..-r ( f) Each State shall fix the conditions fon the grant of
its nationality to ships, fon the negistration of ships
in its tenritony, and fon the right to fly its flag.
Ships have the nationality of the state whose flag
they ane entitled to fly . There must exist a genuine
Iink between the state and the shi rnpanticulan
the state must e ct ve e e its jurisdiction
and control in administrative, technical and social
matters over ships flying its flag (emphasis added)

Q) Each state shall issue to ships to which it has gnanted
the ::ight to fly its flag documents to that effect (r't.s)

The Convention, however:, goes on to indicate that every state must take such

measures fon ships unden its ftag as are necessany to ensure safety at sea

with negand, inten alia to the manning of ships and l-aboun eonditions

of crews in accordance with internationaf l-abour negulations. These

obligations at:e to be met thnough municipal enactments of the national states.
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Registnation carr.ies an international legal significance in that

any registened ship cannott pnima facie , be confiscated (ltaim Movan v.

Attorney General fon Pal-estine, f948 (AC) 351)" Registnation also deter,nines

state junisdiction: vessel-s in the high seas ane subject to no authonity

except that of the state whose flag they f1y, as stated in the SS Lo].us

case (pCIJ, Se::ies A, No. lO, p. 25). In most cases, the number negistered

is also a good indication of the numben of ships owned by a panticulan

country.

Although there aue no unifonm conditions governing domestic ::uIes

for ::egistnation, the practises of diffenent states can be categonised as

nigid, modenate and relaxed.. Where the national- fegislation governing the

r:egist::ation of ships is nigid, the vessel must be owned within the count::y

and a number of cnew members and the captain must be nationals' Moderate

legislation calls for ownenship by nationals on a majority basis, but sets

no other conditions nelating the nationality of the crew or the captain'

Under nelaxed legislation, foneign owrlers may r^egister ships almost on the

same basis as nationals.

Today, the states with nelaxed ::egistration laws ane causing a 1ot

of international concenn. Shipownens from states with nigid laws often

pnefen to negisten their vessels unden these states. In Liberia, examplest

accord.ing to the Ma::itime Code of 18 December 1948' as amended on 22

Decemben l-949 : -

The following vessels ane eligible to be documented:

(1) A sea-going vessel wheneve:: built, owned by a citizen on

Hiil:*, ":,:'f::ii;":1,'lnill i::ii5: lSxllil;'.:::'""'"
pantnerships and associations of individual-s '

Q) Any vessel of twenty net tons or over engaged in
tr"iaing on the in]and waters of Libenia'

Such telaxed legislation l-ead.s to a grant of nationality to a ship with

which the negiste::ing state has no genuine connection, apart fnom the formal

centificate of registry. This system is known by the expnession, rflags

of convenience t .

This practise is not new. As early as the sixteenth centunyr

shipow:rers fpom states whose national regulations limited thei:: conrnencial

activities attached their vessels to a foneign fleet. They might also do
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this to avoid the monopolistic negulations of the foneign nation: fon
example English national-s sailed unden the Spanish flag in onder to gain

access to the lucnative West Indian tnade then unden a Spanish monopoly

(Williams, 1941, p. 43). Again in Newfoundland, Engl-;.sh fishermen risked
depontation because of the competition they offened to the establ-ished

fishing industny, so they sailed unden the French flag (Will-iams,1941r p.

144). In the nineteenth centuny, British t::awlens registened their" vessels

under the Norwegian flag in onden to avoid Bnitish legislation limiting
t::awling in the Monay Firth.

This pnactise has continued into modern times when, fon example,

duning time of wa:: shipowners fnom belligenent states have negistened thein
ships unden the flags of neutral states in onden to avoid captune. Sometimes

shipownens have avoided taxation in this way as well as legislation covering

minimum wages health standand ' , treatment of crews. With the inten-
national-isation of capital, the nationality of a ship is now no longer

necessanily the nationa-l-ity of its ownen. Countnies which have nelaxed

negistration p::ocedures also tend to have ::el-axed legislation govefiring taxes;

laboun conditions, health nequirements, etc. The most popular of these

countries fon regist::ation are Panama, Libenia, Hondunas and Costa

Recently, Somalia has also nelaxed its legisl-ation in an attempt to encou-

nage foneign shipownerls to seek its flag p::otection. In 19691 17 pe:: cent

of the wonld fleet was registened in these countnies, and by 1976 they

accounted fon mone than 30 pen cent (see Daily News (Dar" es Salaam) 14

Apnil 1977, p. 2).

The termrflags of conveniencer came into use in 1954 in a report

of the Onganisation for Eunopean Economic Cooperation on the pnactises of
Panamao Honduras and Libenia, among othens (Boczek, 1962, P.5). Acco::ding

to this repont, these countnies permitted ships to openate unde:: thein flags
at a nominal level of taxation and with lowen standands of social security
fon thein cnews than those of most othe:: countnies (see OEECI 1954r PP. 19

and 65). Boczek defined a flag of convenience as the flag of a country

allowing the negistr"ation of foreign-owned and foneign-controlled vessels

unden conditions which ane convenient and oppontune for the pensons who ane

negiste::ing the vessels (fgOZ , p.2) " In 1958, the Mar:itime Tr^anspont

Committee of OEEC defined them as: -

The flags of such countries as Panama, Libenia, Honduras and
Costa Rica whose laws allown and indeed make it easy fon ships
owned by foreign national-s or companies to fly these fIags...
in contnast to the practice in the manitime countries where the
night to fly the national flag is subject to stningent conditions
and involves fan reaching obligations.
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These definitions indicate the degnee of connuption at the international
l-evel PtDfiqrr6.'l by imperial-ist shipownens in order to neap highen pnofits.
The flag of convenience enables a shipownen to increase his pnofits by

ignoning the laboun regulations fon the wel-fane of his crew and the health
regulations designed to pnotect his cnew and passengens.

Naturally, the nations granting tflags of conveniencer nesent this
term. The Central Amenican eountries involved pnefer the expnession rflags

of necessityr while the Liberians pnefer rflags of attractionr. The U.S.

mar:itime unions tend to cal-I them Inunaway flagsr, and others ftax-fnee

flagsr, rpinate flagsr, etc.

The pnactise of r:egistening unden these fflags began in the inten-
war yeans to avoid the eomplicated and stningent negulations of the ship-
ownens I home countnies. The smal-l negister:ing states offened al-l- the

protection the ownens needed and could not exencise any genuine contnol

over their" operations. The owner.s register:ing in this way have tended to be

U.S. and. Gneek citizens. Panama and Libenia offer: .rl1;frl{}fif.Elltdn @
all ships registened unden their flags, so that none of the pr:ofits made

under this system are tnansmitted to these countries fon economic develop-

ment. AIl the pnofits go to the metnopolitan centnes.

Governments of the devel-oped count::ies have been the str:ongest

opponents of this system, since it intensifies competition fon their own

shipping industnies. The system is so l-ucrative fnom the ownersr point of
viewo however, that some countnies, such as Greece, have had to offer
concessions to their: shipowners to keep them fnom negistening unden the
rflags of conveniencet. The less developed countries, even those with mone

stringent negistnation requirements themselves, have not been stnongly

opposed to the system because any incnease in competition serves to Iower

fneight nates and because the countnies offening relaxed terms fon negi-

stnation of vessel-s are among the Iess developed. This whoLe situation
witrl be discussed at the next meeting of UNCTADTs Committee on Shipping

{
Dai News (Dan es Salaam), 14 Apni), L977)

The LDC Shipping Industny within the Po

The development of a shipping industr"y in the less developed

countries is hindened by political economic factons at the wonld fevel.
Although the LDCs may oppose the activities of the confenences, they must

come to tems with them if they want to expand thein own industry. They

must also use capital and skilled manpowen from the developed count,'cies

anC in this wa.y their state of de1-.eri,1ency is penpetuated. Exploitation
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by intennational monopolies is at the core of impenialism; for the LDCs to
demand equality with the developed countries woul-d mean the extinction
of the impenialist system. ObviousJ-y, the impenialists will not negotiate
thein own extinction.

In opening a session of the UNCTAD Committee on Shippingo Ganmani

Conean the Secretany Genenal- of UNCTAD, expressed his disappointment that
the LDCs have not increased their participation in the shipping industny

in the past few ygalgr. lli" situation is not sunpnising, though, when

one considens full-y the mechanisms of the impenialist system. The

impenialist fonces have no intention of allowing the LDCs to panticipate
as equals in intennational economic activities. Thus, Iaws that indicate

the nights and obligations of the LDCs ane Iooked on with disfavour, and

an international convention which actually seeks to nememdy the unfavounable

position of the LDCs will- not be natified. For example, a rCode of Conduet

fon Linen Conferences t has been for:mulated which set; out guidelines under

which 40 pen cent of menchant shipping would be unden the control- of exporting

countnies, 4O per cent cont::ol-]ed by imponting count::ies and 20 pen cent

by so-caIled rthind flag' countnies. Opponents of the code include Bnitaint
the U.S. and the Scandinavian countries who argue that the code coul-d

cause ships to sail without full cargoes which woul-d naise costs and neduce

efficieney (Daily News (Dar es Salaam) , 16 Ap::il 1977). So the shipowning

count::ies have not natified the code.

In an impe::ialist systemr nothing nea11y belongs to the poorel:

countnies, as stressed above. This will- be seen in the case of the East

Afnican shipping industr:y which will be discussed in the next section.

THE SHIPP]NG INDUSTRY IN EAST AFRICA.

The histor:y of shipping in East Af::ica goes back to veny early
times. It started with the dhow tnaffic which l-inked the East African coast

with the countnies of the Pensian Gu1f, the Red Sea, India and even China.

The dhows welre owned and openated by foneigners mostl-y Anabs fnom countnies

with more highly developed fo::ces of pnoduction than those of the East Afnican

coastal inhabitants, and in this situation East Africans were eventually

shipped ovenseas to these countnies as slaves.

In the fifteenth and sixteenth centunies, Eunopeans apPeaned on

the East Afr:ican Coast as one stop on thein tnade routes to the Onient. Apart

fnom the Pontuguese in Mozambique, they did not build Permanent settlements.
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Howeven, with the tremendous nise in capitalist pnoductive fonces and

nelationships in Eunope in the nineteenth century, the Eunopean tnaders came

to ovenshadow the Anabs whose pnoductive forces had nemained static. Tnade

activities were stimulated to serve the intenests of the Europeans.

The pr"esent boundanies of Kenya, Tanzania and Uganda wene set in
those days, unden British and Genman colonial rule, and the inhabitants wene

forced to gnow primany commodities, such as cotton, sisal and coffee, which

were taken to the coast and shipped to the metropolitan centres. Railways

and ports wene built to bning commodities f::om the interior to the coast and

thence ovenseas and finance capital was invested in agricultural- production.
A col-onial- economic pattern was established, aimed at tunning the col-onies

into pnoducers of naw materials and markets for Eunopean manufactured goods,

a system which was not designed to assist the inhabitants of the colonies,
but r:athen to exploit thein state of relative underdevelopment. The money

economy was intnoduced, and farmers were forced to cultivate cash erops or
to work on Eur:opean-owned plantations in order to naise the money they needed

to pay taxes to the coloniaf governments. Fnom this time onwands, East

Africa was forced to Iook to Eunope as the principle manket for hen exponts.

The fir^st World Wan marked the contradictions inherent in the

capitalist system: it was the finst impenialist war. A series of peace

tneaties fol-Iowed designed to regulate the level- of armaments and formalise
the new division of territories. As one of the victons, Britain took control
of Tanzania, as weII as Kenya and Uganda, and the system of capitalist
exploitation was for:malised through the Kell-ogg-Briand Pact. As before,
capitalist interests pnevail-ed in East Afnica. Afnicans were not encounaged

to enten the commencial- secton, and the British dominated every field of
production. This was the situation when the East Afnican states wene gnanted

fonmal- independence.

With independence, the era of neo-co"lonial-ism was inaugunatedl

economic nelationships nemained the same as unden the colonial system. The

same commodities, coffee, cotton and sisa.l-, were grown for export to the
metropolitan centr"es, and if anything, dependence on foneign markets and

foreign capital incneased. The establishment of me::chant marines, for
example, relied wholly on the support of foreign capital and British bnd

American shipping confenences continued to dominate the East African shipping
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tn,'.,'-'. In June 1967 the East Afnican Community was founded through the
si.1',r'i.rrg of the Anusha Agneement, as an attempt by the thnee formen colonies
to impnove thein economic position thnough joint action.

As fully sovereign littoral- states, Kenya and Tanzania became

penfect or proper subjects of irrte::national manitime law. As a l-andlocked

independent state, Uganda is a conventional- subject of intennational- manitime

Iaw, under: the Bancelona Convention of 1921 and the New Yonk Convention of
1965. Though lacking a manitime bounda::y, landlocked states may negisten
thein own vessels which f1y their flags. Lacking national legislation to
regulate menchant shipping, the thnee East Af:rican states nelied on the U.K.

Iegislation which was adopted as part of their domestic l-aw. In 1966, the
Centr.al- Legislative Assembly of the East Afnican Common Senvices Onganisation
(pnedecessor to the East African Community) had enacted a Merchant Shipping

Act, brrt shontly afterwands it was rlecided that maritime shipping should

be governed by nationaf legislation arrd the 1966 Act went out of effect. The

national legislation ctuotGd in Kenya (Cap. 389) and in Tanzania (Act No.43

of 1967) is similan, aimed generally regulating the onde::Iy development of
menchant shipping in the two eountnies. Thene are a few cnucial diffenences,
howeven.

Legislation in Tanzania and Kenya Covering the Regist::ation of Ships

Both Tanzaniars and Kenyars national manitime legislations closely
follow the text of the East Afnican Menchant Shipping Act of 1966, but with
some impontant differences based on the two countnyrs differ.ent national
policies and philosophies. While Tanzarria punsues a mone socialist policy,
Kenya is more openly capitalist and thus mone open to pnivate foneign

investment. This impo::tant difference is neflected in the manitime legislation
of the two countries coveni:rg the owne:rship and negist::ation of ships. The

negist:ration clauses are contained in Tanzaniats Sec. 3(I) of Act No. 43 of
l-967 and in Sec. 3 of Kenyaf s Cap. 389"

In Tanzania, a ship is considened Tanzanian only if it is owned

wholly by qualified persons, who are defined is Sec. 3(I) as ra per:son who is
nesident in the United Republicr, ra body conporate, inco::ponated unden and

subject to the laws of the United Republic, or tthe Gover-nment of the United

Republicf" The term rnesidentr makes the intention of the legislation ambiguous.

Fnom a strict inter:pnetation of this section, thene is no indication of an

intention to restnict the ownership of ships to Tanzanian citizens, as opposed

to non-citizens who a::e nesident in Tanzania. Thene is no definition of the
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tenm rnesidentr an3rwhe::e in the Act, neithen is there a definition ifi the

Intenpretgtion and General- Clauses O::dinance, Cap. 1r'non in the Citizenship

Act of 1961, Cap. 51i. The term is found in the Income Tax Act, No.33 of

1973, but its meaning ther"e is rest::icted to application to that Particulaf
'Et- If the te:"m is taken to mean both citizens and non-citizens residing
in Tanzania, then ther"e is no restniction on non-citizens ca:rrying on

shipping activities in Tanzania while neceiving financial suppo:rt and dinection
fnom outside the United Republic. The possible significance of the phnase

fwholly owned by qualified pensonsr is lost.

AHDoCy cor-porate, incorpor:ated under and subject to the laws of
Tanzania, and havin;, its pnincipal place of business in Tanzania, qualifies to
be r"egistered as the owner of a Tanzania ship. Againr we must ask whether

the underlying inte:.ests in such a corporation woufd be national or for:eign

private investments in Tanzania must be appnoved by the nelevant ministen,

aeconding to the Foneign Investments (Pnotection) Act No. 40 of 1963 (Cap.

533). According to the Act, the minister may issue a centificate to an

applicant at his discnetion, considering whether the enterprise in question

would fur.then the economic development of Tanzania. This prorldccocetlaith:.-
for. appnoving of foreign intenests befone they can be inconporated unden the

Companies Ond.inance (Cap. 2L2).

The use of the wond fwhollyr would seem to exclude the negist::ation

of a ship in Tanzania owned by foreign interests unden the coven of pa::tial

Tanzanian panticipation. The legislation seems to be aimed at establishing a

close llnk between the ownenship of the ship and the state of::egistr^ation,

but the use of the wond tresidentf in the clauses which follow opens up sone

ambiguity.

The Kenyan legislation on the negist::ation of ships reads as fol-Iows:-

3 (1) A ship shall be negistened as a Kenya ship if it
(a) is of 'tnousr-five net ::egister ttunqgc )r more; and

(b) is owned by pensons qual-ified to be an ownen of a
Kenya ship; and

(c) is not exempted fnom negistration.

Q) The foltowing persons ane qualified to be aa owner of a
Kenya ship -

(a) a person who is nesident in Kenya; on

(l) a body corporate, incorponated unden the Laws of
Kenya, which has its pnincipal place of business
in Kenya; on
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(c) the Govennment

As with the Tanzanian legislation, the wo::d rnesidentr is used

but not pnecisely defined. Howeve::, the wo::ld fwhollyt is missing, which

woul-d indicate a more neceptive attitude towards foneign interests which

can qualify to own a Kenya ship is they ane incorponated unden the faws

of Kenya. Neithe:: legislation openly invites for"eign shipownenship, and

neither is so rigid as to prohi.bit for^eign owne::ship expressly. Both

legislations ane of the moderate type, whene foreign ::egistnation might be

per"mitted in specific cases in pursuance of economic and political goals.

Neithen specificies that the masters olr cnews of negiste::ed vessel-s should

be citizens of the flag'state

Leg:?-slations Cover:ing Poll-ution fr.orn Shipc .

Both national legislations have ten pants. Part IX in each countrY 
,

::efens very briefly to the question of pollution. Neither legislation explones

sol-utions to this pnoblem on pnovides for any supervisory or controlling
machineny. In the Tanzanian Act, which is no different fnom the Kenya ilct, Sec.

309(1) provides that trdischa::gerr in ::elation to oi1 or oily mixture means any

dischange, escape on leak, howeven causedr. Section 309(2) p::ohibits:-

the dischange of any oil or^ oily mixtu::es fnom any ship into a

harboun on into the sea within IOO miles fnom the coast of the
United Republic; or any Tanzanian ship into the sea within IO0
miles of any Iand. If this provision is not obse::ved, then the
owner o:: masten of the ship shall be guilty of an offence and
shall, on convictionn be liable to a fine not exceeding ten
thousand shillings.

This section reflects the ju::isdiction of a coastal state oven all
ships within IOO mil-es of its coastline and oven its ftag ships anywhere

they may happen to be. However, without adequate patrolling of the coastalt

aneas, this legislation on its own will not provide an effective safeguard

against pollution, since ships can dischange their oil- on oily mixture

without being deteeted. particule::Iy and nlght. AecordLtg to the-1954 fnter-
national Convention on the Prevention of Pol-lution of the Sea by Oif, facili-
ties should be pr"ovided in ponts for the dischange of oily wastes. Eithen

the governments themsel-ves should pnovide these facilities o:: the shipping

l-ines should be required to do so in onder to secure Ianding nights. Fail-une

to pr:ovide these facil-ities and inadequate patr^olling of the coastal areas

woutd seem to invite ships to discharge thein oily wastes illegally.

Convent ion.
The provision exists in the 1962 and 197I amendments tc .lle
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fir"-ts"r."t"r Si,tppt"g, Industny.

Since the A::usha Declaration in l-967, the state in Tanzania has taken-

oven most economic activities which wene previously unden pnivate for:eign

control-. Since it is a basic aim of the gove::nment to control the economy

closely along socialist Iines, foreign pnivate investment has been held

constant, although the participation of inte::national finance capital has

rleen increasing. At the time of the Anusha Declaration, intennational
shipping of Tanzanian goods was almost entinely in the hands of foneign

shipping companies. The Menchant Shipping Act, passed in the same yean, was

intended to pnovide gene::ally for" the control, the negulation and the ordenJ-y

development of a national shipping indust::y. Howeven, the develoPmemt of
such an industry has been limited. Smal-I-scal-e fishermen and tnaders have

been ffi;,a1ong the coast, but the gover"nment is increasing its panticipation
in these activities with the aim of centnalising them.

Befone the collapse of the East Afnican Community, the East Afnican

Railway Co::po::ation operated a shipping line on infand waters, particula::Iy
on Lake Victor.ia. This pnovided facilities fon communication and t::anspont-

ation of passangens and goods along the l-akeshor"e of each member countr"y and be

between counh:ies. Now the Tanzanian gove::nment has provided thnee ships

to continue this se::vice on the Tanzanian lakeshone.

Fon intennational maritime tnade, the governments of Tanzania,

Kenya, Uganda and Zambia have founded a joint shipping line, the Eastenn

Afnican National Shipping Line in 1966. This line was originally intended

to handle aI1 imponts and expo::ts to and f::om Eastenn Africa but it has fall-en

shont of this goaln due to the activities of the confe::ence lines which

it has joined.

The Eastenn Afnican National Shipping Line. The Eastern Afnican National
Shipping Line was founded and stanted openations in 1966, unden the ownenship

the governments of Tanzania, Kenya Uganda and Zambia and of the Southern

1ine, a pnivate company incorporated in Kenya and owned by a number of
European confer"ence Ii.nes. The EANSL is a limited liability company ::eglstened

in Tanzania with offices in Dar es Salaam and Mombasa. Mombasa seuves as

the headquanters and the centre of openations.

Acconding to its anticles of associationo the line is supposed to

Establ-ish and maintain regular senvi'ces by steamships on othen vesselsr to
act as shipownens and ship managens and to enten into contnacts to ca::ny

maiI, passengens, goods on cattle by any means, eithen on its own on by othen
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vessels (see UNDP/UNCTAD, rEast Afnican Shipping Study Repontt, p.380.)

The management of the company was oniginally contnacted to the Southenn Line,
but as of I Decemben 1973, the company has been r:un by its own designat rstaff.
A11 the managenial staff of the company ane nationals of the foun Eastern

Afnican countnies, but assisted by expatriate technical personnel who have

been hir:ed on a contnact basis since Decembe:: 1974.

The company owns four: ships and also openates one chantered shipn

as fol-l-ows: -

I. _Harambee - owned and r:egistened by Kenya. Built in 1953. Dead

weight is l-OrI81 tons; bale capacity 533r; speed 13.5 knots;

passanger eapacity 12.

2, Uganda - owned and registered by Uganda. Built in 1953. Dead

weights is 9rll5 tons; bale capacity 5O0r; speed J-5 knots;
passenger: capacity 12.

tljamaa - owned and r"egister"ed by Tanzania. Built in 1959.

weight is 9r1l-3 tons; bale capacity 50Ot; speed 15 knots.

4. Mulungushi - owned and ::egiste::ed by Zambia. Built in 1960.

Dead weight is 91110 tons; bale capacity 5OOr; speed 15 knots.

f.:* - chantered. Registened in Libenia. Built in 1957. Dead

weight is IO,5O0; bale capacity 610rl speed 12 knots (see

UNDP/UNCTAD, tEast Afnican Shipping Study Repor:tr, pneliminany

nepont, 1974,p.2115).

The objectives of the par:ticipating gove::nments wene stated at the

founding of the Eastern Afr:ican National Shipping Line in a policy paper

entitted rshipping Policy in East and Centnal Afnicat (see the Inten-govern-

mental Standing Cornmittee on Shippingn 1966). They ane as follows:-

I. To consenve and earn foneign exchange to help stabilise the

balance of pa5rments position of the panticipating countrigs,

2. To pnovide divensified emplo5rment oppontunities fon nationals
of the panticipating countnies ,

3. To neduce economic dependeneet

4. To influence the decisions of foneign confenence l-ines r"elating
to fneight nates,

3 Dead

5
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To pnomote exponts from the panticipating countnies,

To help ensure national secur"ity in times of intennational
hostilities on wan, and

To own and contnol the shipping industr"y of the panticipating
countnies.

Unfortunately, these objectives have not been met because fnom the

beginning the company was managed by a tnaditional foneign shipping firm
which favoured the long-standing shipping monopolies and undenmined the

aspirations of the foun participating govennments.3 As of 1973, the companyrs

panticipation in East Afnicars ove:ral-l ocean tr:affic was about 2 pen cent.

This was rnade up exclusively of general cargo tnansport in cooperation with
the EunopeanlEast Afnican Confe::ences and the Fa:: East Confenences. By 1975

in coopenation with the European Confenence, the company shipped about 5 pen

cent of the total exponts fnom East Afi:ican and 10 pen cent of the total-

imports (uUOf/UlCrRo, rEast African Shipping Study Repontt, p.384).

The company has had to join the East African Conference, but in
spite of this does not have its own ber"ths in the East Afi:ican ports.
(Kamanzil 1975, p. I09). Thnough the a1location of ber:thso the company has

been kept in a subordinate nole and denied fuIl access to shipping activities
to and fnom East Afr"ica. The company has to nely on foneign agents fon

consignments, and these agents tend to lresellve the best paying cangoes fon

foreign shipping firms, Ieaving the Eastern Afnican National Shipping Line

with the poorly paying cargoes. This situation was descnibed in the Sunday

News (Dar es Sal-aam) on 27 Febnuary 1977 as follows;-

Acconding to people convensant with finer: shipping, the EANSL is
an economic mess because it afso does not get adeguate customens,
even fnom East Afnica, due to imper"ialist manouvres.

Apant fnom facing tough competition with well-established
conference lines, the EANSL is forced by nules of the conference
to opelate her vessels duning the off season only. Regulations
ane laid down which nequire vessels of the line to openate on
centain noutes onJ-y in panticular per:iods when ther:e is no
substantial cargo to ship.

The national line finds itself in fur:then economic problems due
to the fact that it has vi::tually no be::ths of its ownl hence it
has to pay high ber^thing commissions every time it entens a harboun.
Fu::thermore, the line pays 7L9o of its net freight as management
commission to its agents"

q

6

7

3 The Boand of Dir"ectors has thnee membens fnom ltVd shipping 1ines.
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Since it was established in 1966, the company has consistently
shown a financial loss. Its influence on the ovenall- shipping trade in Eastenn

Africa and the Amenican continent, handling some 10 per. cent of Tanzaniars

total export trade. As of 1 July 1977, the American and Japanese membens

of this confenence naised thein freight rates by 10 pen cent unilaterally,
without consul-ting the Eastenn Afnican National Shipping Line or individual
importens on exponters in Eastern Africa. Such a move indicates the power

these monopolies hold over the intenests of developing countries.

The Easte::n African National Shipping Line was founded in the hope

of setting up a national shipping industny in a context of capitalist fi:ee

competitior. Howeven, given the development of imper:ialist fonces today,
compatition is only possibl-e between well established monopolies, and not
for an infant shipping industry, although, panadoxically, it has been

stnongly supponted by international finance capital.

Tanzania has nesponded to this situation with plans to pu:rchase

an additional ship. Negotiations are underway *ith a shipbuilding firm in
West Genmany, with finance provided by the Tanzanian Investment Bank. Tanzania

has also stanted an independent shipping senvice which competes with the
established confe::ences" FinaIIy, Tanzania has made a number of bilater:al
arnangements which assune equal participation in the tr.affic between Tanzania

and another count::y in both directions. The socialist countnies of Eastenn

Eur"ope, the USSR and communist China have been making bil-ate::al shipping
agreements fon some time, including agneements with a numben of less developed

count::j.cs. As ,:,j,.it be expected, the imperialist countries regard any

depantune f:rom thei:: own multilatenal shipping industries as l-ess efficient
and leading to highen costsl but Tanzania has fc',trC that bilatenal shipping
anransements car lead to an efficient organisatir,rr-:f ovenseas tnade (Jour.nal

of EoLd lrade La'l 6 (I), p. 87).t

The Sino-Tanzanian Joint Shi an . The company was founded in January

L967 with an initial shane capital of TShg ., i.iillion, based on a bilatenal
agr,eement between Tanzania and commqnist Chira. Two Tanzanian vessels wene

acquined with an intenest-fnee loan .fnom Chirra, and hal-f of the cost of a

thind vessel was Gt through the companyrs pnofits. The company now has

tour ship" - U."llioi]:,, Zun Huar Agiq-$!g!_- and Ch.a.mwino - ope::ating between

the Tanzanian coast and the Far East, the Pensian GuIf and ports on the

14i:diternanearr and Wrste''rn Eunope.

C
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Thene is not a great deal about this company. Acconding to
infonmation fnom one official, the cincumstances sunnounding its founding
were fveny specialt, hence confidential. In his L974/75 budget speech, the

Ministen fon Communication and Tnanspont, Ndugu Alfned Tandau, descr:ibed

the activities of the company as encouuaging and densenving applause.

Howeven, the company faces stiff competition from the conferences in
attnacting cargoes. The Genenal Managen, Ndugu Buhatwa, has noted that
buyens and sellens in Tanzania ane still using the confenence lines and
Ithere is no way of pensuading them to have their: cango transported by non-

conference membersr. The line is not given any pnefenential tneatment in
the allocation of cango fnom Tanzania. Figunes on cango canried fnom 1967

to 1975 are as follows:-

Yean Tons of General Can

1967

1968

1969

1970

197r

7972

l_973

l-974

197 5

3l,000
73r998

63r296

82,000

79 ,998

r06 r4'18

99,000

1r8,o0o

Although these figunes seem to indicate a genenal upward trend, thene is
a long-standing shontage of cango. For examplen in 1967 one ship canr"ied

311000 tons of cargo in six months, while in the whole of 1974, thr"ee shirs
carried only 99'OOO tons. The ships ane apparently openating at about 50

per cent capacity (see Sunday News (Dar es Sataam) 27 Febnuary 1977).

With such an independent, bilaterally contnolled shipping line,
the fneight nates charges shoul-d nefl-ect more closely the intenests of the

shipper"s than is the case with the confenence 1ines. With intenest-fnee
l-oans made avail-able fon the founding of the line, this company should be

able to form the basis of a truly East Afi:ican shipping industr"y once the
problem of cargoes is solved.

The Tanzanian Coastal- Sh Lines Ltd. This company was founded in 1973

with the aim of onganising the Tanzanian coasta.l- tnade as a govennment
,1
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monopoly. It is wholly owned by the Tanzanian government. Ther:e is only

Iimited infonmation concerning the companyrs organisation or financial
suppont.

The company owns thnee ships. Two of them, one at 650 tons dwt.

and the othen ar" 550 tons, wene bought with a grant from No::way. The thind,
at 2 1200 tons, was pu::chased th::ough a loan fnom the Tanzania Investment

Bank, which in tur-n is supported by the Wonld Bank.

The two smal-l-en ships canny passengens and cargo, and the lange::

ship only cannies cargo. They openate along Tanzaniars southern coast,

between Mafia, Ki1wa, Lindi and Mtwana, but necently thein openations have

been extended to Mombasa in the nonth and Comono in the south. P1ans ane

also unde::way fon the companyrs vessels to openate in Mozambique.

At finst glance, this might appear to be a tnuly independent

national openation. Howevenn on close:: inspection of the forrnation and

ope::ation of this firm, Tanzania seems to a sphene of interest fon the

oper:ation of intennational finance capital.

CONCLUSION

-r'_ 
rwe nave seen that it is basic to the imperalist system that the

Iess developed countnies be denied ownership and contnol of economic activi-
ties which would enhance thein own devefopment. Impenialism can only function
if some nations remain economically backwa:rdo and thus the impe:"ialist

nations can neven be expected to assist the LDCs to attain full economic

development.

It follows that the shipping industny in Eastern Afnica is dominated

by monopolistic confenence lines fnom the imper^ialist nations. The forrnation

of the Eastern Afi:ican National Shipping Line r"epnesented one attempt to
bneak this dominationn but the confenences panticipated in the new line
from the outset and pnevented it fnom even offening any senious competition.

Theconferences contnol the allocation of cangoes, even --f national exponts,

and neduce the national- line to ca::nying less well-paying cangoes and

openating during the off season. Al-though the national line has wonked

within the conference system fnom the outset, it has never had any influence

on the ope:rations of the conferences. This leaves the shipping industny

in Eastern Af::ica today stil-I dominated and exploited by the conferences,

and a substantial independent national o:: negional shipping industny has

yet to emerge.
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As alneady desc::i-bed, the shipping industny needs a great deal of
finance capital which is not available in Eastenn Africa. It also needs

skill-ed personnel whose tnaining is often long and expensive. Tnaining

institutions establ-ished in Eastenn Afr"ica must be funded by foneign capital,
and loans must also be pnovided to t::ain nationals overseas. Thus, the

development of the local shipping indust::y can be seen as an investment of
foreign capital which penpetuates dependency and. altlatCty gener:ates mone

pnofits for the developed countr^ies.

The Iaws regulating the shipping industny themselves neflect the

neo-col-onial- economic onden. These laws apply to a level of pnoductive

fonces which the local population has not yet attained. The::efo::e, the

industny establ-ished under" such laws is not Eastenn African: it is only an

extension of the economic activities of the metnopolitan centnes into
economicalJ-y backwa::d countries.

How wil-I an Eastern African shipping industny be established. The

countnies of the negion must become seff-neliant because they can neven hope

for substantial suppont fnom the impenialist nations who would not wonk

against thein own best interests" UNCTAD remains the only intennational
fo::um which deal-s with this issue, as the Law of the Sea Confenences never

considen the p::oblems of the shipping industry as whole. And international
opinion, as neflected in the del-iberations of UNCTAD, nemains divided' so

that a concention which might nevense the pnesent situation of imbalance

and dependency has yet to be agneed upon"

What is needed is to change the intennational economic pattern

which now r"efl-ects the domination of metropolitan interests over those of
countnies in Eastenn Africa. National economies need to be divensified,
based on production for Iocal consumens, using l-ocal natural r"esounces and

promoting nural development and l-ocal- employment" Trade in the ::egion needs

to be encouraged, to neduce the ne1iance on foneign suppliers and mankets.

Capital and technological assistance should be sought fnom othen less

developed countries or: fnom only those developed countnies neady to offen

interest-fnee loan" This.means a pn:'.many tanget must be a stronge:: unity
among the less developed countnies themsel-ves 

"

Ia addition, shipping lines must be set up, often on a bilatenal
basis, which ar:e independent f::om the monopolistic conferlences. When such
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lines ane eetabj.ished, it is funpontant that the pat*fcfert{re cffiX.E
reserve thein cargoes fon thein veseeLe, rathen than those of the cqrfenence
Iinee. I{e have aeen that the Sino-?anzanian ilolnt Shtpping Cornpany must
oPenate wel,l below capacity because Tanzanian exponte, euch ae coffee,
eotton and si.eal, are not reae:rved for thie llne. Tanzanla ie now Betting
up anothen elmilar biLatenal ar:rangement with IndLa, and an Indo-Tanzanian
iloint Shipping Corpany wl.lL soon be in operation.

Fina1J.yr a tnuJ-y national shipplng industry in a lees developed
countny will be poseible vtttr the oventhnow of the lnterrrational impenialist
8y8tem by the wonLdrs wonkl.ng c1ass. Although thls will take sone time,
it it impontant to mobiliEe the wonkens and rnake them awane of theln neal

eneniissbbeaasael,ftrthbcllsti;aralysle lt is the wonkens who wiLL be nesponsible
fon a national shipping industry.

TD
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ROLE OF UNITED NATIONS ORGANISATIONS

IN DEVELOPMENT AND MANAGEMENT OF

MARINE RESOURCES AND ENVIRONMENT

By

D.C. Knause
Chief, Division of Manine Sciences
UNESCO.

INTRODUCTION

The nations of eastern Afnica ane facing an unprecedented challenge with
resDect to thein marine resounces and envinonment. Many countnies are

assuming responsibility fon offshore alreas out to 200 nautical miles
(gZO ti:-omet::es) width as a result of thein pa::ticipation in the Thir"d United
Nations Confe::ence on the Law of the Sea and in recognition of the need to
develop and manage thei:: coastal and offsho::e manine resources and envinonment.

This expansion constitutes a majon oppontunity for economic development, but it
also pnoduces a severe demand on the existing basic and applied manine science

manpowen and infnastnuctune, in addition to the nelevant govennmental, economic

and social- elements. It also comes on top of the alneady steadily incneasing

use of coastal aneas.

Howeven, the eastenn Af::ican nations have fo::eseen the consequences of
these tnends and have taken steps, both nationally and intennationally, to plan

ahead. In doing so, they have called upon the senvices of the United Nations

onganisations of which they a::e meribens. This papen examines bniefly how the
system of organisations can ser:ve its membens in pnoblems of this type.

Such collaboration has alneady been fnuitful. This wor"kshop is one

good e><ample, as well as two othen confer:ences involving Unesco. The

Intennational Conference on Manine Resourcgs Development in Eastern Afnica
was held in Dan es Salaam, a-9 Apnit 1.974, onganised chiefly by Tanzania.

UNESCO assisted the par:ticipants fnom elsewhene in eastern Africa to attend.
The nepont of this conference (edited by A.S. Msangi and J.J. Gniffin) pnovides

an excel-lent analysis of the entine economic, social and scientific system

that is involved in developing and managing manine nesources and the marine

environment. The othen confenence in which UNESCO par"ticipated. was the
Scientific Wonkshop to Initiate Pl-anning for- Co-openative fnvestigation in the

North and Centr:al- Western Indian Ocean, held in Nainobi, 25 Manch - 2 Apnil
l.'7o and sponso::ed by the East Afnican Community and sevenal UN onganizations:
the Intengovernmentaf Oceanognaphic Commission (of UNESCO), the Food and
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Ag:riculture Organisation (lndian Ocean Fishery Commission) and UNESC0. The

repont (tOC Wonkshop Report No. 7) gives recommendations on pnogrammes fon

basic and applied marine science needed fo:: devel-opment and management of

the negionts manine llesouuces and envinonments, including ::ecommendations

with nespect to the necessary manpower and infr'astructure.

UN ORGANISATIONS

The united Nations onganisations compnise a system set uP by the

nations of the world so that they can mutually co-operate with one anothen.

Thus, this system is at the disposal of the membe:: states of the

sepa::ate UN o::ganisations to assist one another co-oPeratively in developing

and managing marine resources on both a national and a global scal-e' At

the moment, the nations of the world are undentaking a major task in this regand

through the Thind United Nations Conference on the Law of the Sea. The task

before the Conference is difficult and delicate, both because of the new g::ound

being broken and also because of the wide variet5r of national intenests which

must be accommodated. The nations themselves will- determine what the final
outcome is to be. Afterwands, the nations of the world will implement this
outcome thnough the existing t-'i'l o::ganisations and any new bodies that might

be fonmed.

This wil-l_ pnovide new challenges to the uN system, but within a

framewo::k which is alneady dealing with numerorJs aspects of manine resources

management and development. What is new is the necognition of the importance

of these matter6 at high political levels ando fu::thermoner recognition at

these l-evels of the need for manpo\^ren and infnastnuctu::e to develop and manage

marine resoullces, both in d.evel-oping and developed countries.

At the present time, there ane many UN organisations that deal with

these mattens, in a co-ordinated and co-openative wayr noughly panallel to

analogous ministeries within each member state. These activities reffect

the govennmental inputs into these organisations. Many different agencies I
have been char"ged with specific activities related to ma::ine nesounces.

For example, FAO is changed with the development of fishenies; IMCO with

matters relating to ocean transport; WMO with mattens refating to marine

aspects of weather fonecasting; WHO deals with health aspects; IAEA is concenned

with mattens such as offshore dumping of radioactive waste and the offshore

installation of neacto::s. In addition through UNESC0 menben states co-openate

to ensune that the scientific basis for these activities is wel-l wonked outt

with the concomitant development of the necessary nanPower and infnastnuctune.

The United Nations itself is deeply involved in the legal aspects through
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the Conference on the Law of the Sea, and also has a pnogllamme on coastal

area development. The United Nations Environment P::ognamme (UNEP) is very

deeply involved in questions of environmental management of negional seas,

with the Mediteruanean Sea as its pnesent pnionity tanget. The menrber"

states, th::ough the United Nations Development Pnognamme (UNDP) provide funds

fon these activities, on the basis of pnionities detenmined by the individual
memben states themselves. Both UNEP and UNDP wor.k cl-osel-y with the rest of
the UN onganisations in the execution of individual pr"ojects. Many other

agencies have important functions as well.

It must be pointed out that the intennal organisation of every UN

agency is unique, neflecting both the demands made by menber states and

the histo:rical development of the ageney. They vary f::om highly centnalised

stnuctunes to negional structunes, to structunes decentnalised down to the

national level-.

INTERNATIONAL CO-OPERATION AT THE NATIONAL LEVEL

Manine science is both a discipline and a tool. It is an essential
component of any system involving development and management of manine resounces

and the nar"ine environment. This is finmly necognized within the UN onganisa-

tions. Thus, thene exists a marine scientific body of the memben states,
the Intengovennmental Oceanognaphic Commission (fOC), which has responsibil-ities
beyond those of its panent organisation, UNESCO. It serves as a common

scientific resource body at the senvice of othen UN onganisations, including
the UN, FAO, WMO and IMCo. It also works closely with IAEA and UNEP. other

co-ondinating mechanisms also exist between the UN o::ganisations at the

sec::etaniat leve1. ,

As pointed out, member states wonk through any given UN onganisation

co-openatively to help one another. Thus member. states set the prior"ities
and the pnogramme of each onganisation. The secretaniat of each o::ganisation

the- assists the memben states in executing the pr:ognamme and in p::epaning

futur.e pnogrammes.

What does this mean in terms of the scientist on administrator who

is changed by his government with the devel-opment and management of coastal
and offshore nesources? At the simplest level, he can take advantage of
the divense pnogrammes already existing within the many UN organisations that
firay be ne1evant to his particulan task. The exact way of going about this
varies fnom country to countr5/. It must be nealised that the UN agencies

ane govennmental organisations and hence all thein activities ane governmental



IDS/OP 282Lt -

and so tend to be executed through govennmental channels.

On the othen hand, the scientist or administr"ator can help shape

the pnog::ammes of the organisations. This requines that he convince his

own government to set a high prionity in the manine l?esources fiel-d' It

is then necessar5/ fon the appnopniate delegation of the government to take mattens

to the governing body of a given UN onganisation and convince them' in turn' to

give high priority in this field. Probably every government handles its for

mulation of planning activities in diffe::ent ways. Nonetheless' the fact re-

mains that a given IJN organisation can only execute that pr"ogramme that its

membe:: states have decided uPon.

Taking advantage of the UN system involves a knowledge of that

system. See, for example, a document of the Third UN Conference on the Law

of the sea (A/coNF.62/L.I4) entitled fAnnotated Dinectory of Inte::governmental

Organisations concerned with Ocean Affairst') The official channels for

communicating with various UN agencies often reside in different ministries

of a given govennment, and national delegations to a given UN onganisation often

reflect the rel-evant national ministny. Thus, if a govel?nment wishes to

pa::ticipate in a centain programme on marine llesoul?ces of a particul-an UN

agencyr then it must pass through a given line of communication' As governments

ane composed of individuals, those individuals concenned must know the proper

path.

Now what does this mean lrelative to a wo::kshop such as this, o:: the

plans of a country fon the development and management of its marine nesources?

Idea11y, the output of the workshop on the national plan will be an integ::ated

programme looking at the entire system needed for the development and management

of these diverse marine nesources on a national or regional basis ' For: the

execution of this integnated programme, with respect to the UN organisations'

it is then necessary to differentiate the pnognamme into the aspects in which

each UN o::ganisation is competent. This may also::eflect the mode of execution

within the country itself. As indicated above, this obviously r^equires knowledge

of the system. Co-ondination should occur, both at the countny level and at

the International IeveI. Organisations such as IOC, UNEP and UNDP have been

changed with strong co-o::dinating functions in mattens relevant to this workshop

at the inte::national 1eveI.

In order to help member states and thein nesponsi-ble officials in

this task of integrated planning and differentiation for: execution, aII of the

UN or:ganisations have regional officials or offices. With regar:d to manine

sciences and ::elated aspects of the development and management of marine resourcest
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the UNESCO Regionat Office fon Science and Technology in Nainobi will
assist - both in pnoviding infonmation on the whole system of UN onganisations
and in helping memben states wonk with UNESCO.
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REGIONAL PERSPECTIVES TO COMBAT MARINE

POLLUTION AROUND AFRICA

by

D. Kaniaru
Deputy Regional Representative for Africa
United Nations Envirrcnment Prognamme

INTRODUCTION

Marine pollution as used in this paper, was defined in Anticle 2 of

the Bancelona Convention of Februar:y 16 I976: -

Pollution means the introduction by man, directly on indir-ect1y'
of substances or enerry into the minine environment re,sulting in
such deleterious effects as harm to living resources, hazards to
hurnan health, hind::ance to manine activities incl-uding fishing,
impainment of quality for use of sea and neduction of amenities'

Politically, the continent of Africa, excluding the Republic of south

Africa, is a distinct entity whose aspirations have been enshnined in the

OAU chanten to which the divense nations arl- subscribe. The scope of negional

action under the auspices of or in conjunction with the OAU is open-ended

and fundamental, not only in the economic, political, scientific and technologi-

cal fields but also in such aneas as co-openation in the development of

negional seas pnognammes. Indeed, in the negotiations prior to and dur:ing

the third UN Law of the Sea Conference, the African states unden the auspices

of the OAU forged common positions and submitted pnoposals spelling out their

intenests in the negotiations which were still on going. It might be considered

possille fon these 48 states to conclude one regional convention to combat

nnrine pollution around the continent' but such an approach would be contnary

to some of the political and geognaphical nealities of the region as a whole'

The vast African continent borders the Atlantic Ocean on the west

and the Indian Ocean in the east' with long coast lines extending into the

two hemispheres, the Mediteryanean in the nonth, the Red Sea in the nonth

east - aII having vanied climatic and envir^onmental conditions and resources

This very vastness renders one negional appr:oach to rnarine pollution impnactic-

abIe. The sub-regional approach fo:: the areas identified below (heneinafter:

refenred. to as regions) seems more appropriate fon the effective pnotection

of the marine environment fnom pollution and for the consenvation of nesotrnces'
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The ::egions around which negional prognammes could be devel-oped are
as follows: -

l-. The Meditennanean region;
2. The Red Sea;

3. The GuIf of Guinea and adjacent coastal aneas;

4. The Indian Ocean and adjacent islands; and

5. the Ssouthenn African region.

The negional approach is pnesently being pu::sued in the finst three
of these regions, as wil-I be descri-bed a bit mone full-y beIow, and in due time
they ane likeJ-y to be emulated in region four, but not in negion five, as

explained be1ow. Wene some sort of regional- structu:re to exist in all these
areas, no doubt some fonms of co-operation among them could be evolved, such

as the exchange of infonmation and data or assistance in time of emengencies.

What is impontant fon now is to examine each of them and their futune potential
for" participation in negional seas on faw of the sea aetivities. Such negional
effonts ane likeJ-y to continue innespective of the success on failune of the
UN Law of the Sea Conference, in view of the political, economic and scientific
factons inhenent in each region, the impenatives fon co-openation .*""iit.
neighbor:ning states and the vanious decisions of centain govenning bodies

within the UN, fon exampl-e the UNEP Govenning Council-. The negional appnoach

is likely to be successful because states in one region ane united by a number

of common intenests and factons, although individual states might be considered
in one or more negions.

PRINCIPAL SOURCES OF POLLUTION AROUND AFRTCA

Genenally speaking, the immediate sources of pollution, and thein
influence on the marine envinonment, may be diffenent in each negion. Accondingly,
each negion should be canefully studied to deter.mine pnionity aneas of concenn

and possible action. Several sources of pollution should be investigated.

Landbased Poll-ution

Invaniably Iandbased sounces of pollution amount to around 80 per cent
of total manine pollution, and hence it is very impontant to develop means of
cunbing this type of pollution. This pollution can be waten-bonne through
the action of nivens, floods or seepages, on air-bonne thnough winds and

agnicultural, industnial or mining wastes can be tnansponted to the seas in
great quantities, depending on the natune and intensity of activities.
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Industrial/S ewaqe Wastes

In several of the negions, major towns and concentnations of indush:ies

ape on the coast on nean rivens which empty into the sea. fn a number of cases'

industries are expanding in port towns 
"

Jri :o:iutic:

'OiI pollut:-::, c:;lrl :e t-:: r'=sult of cfj-s -c:': s>ploitation, as

happened in a blowout in Niger:ia, or the result of transportation activities,
whethen accidental on delibenate, as obsenved by the GuIf of Guinea mission.

At present Angola, Zaine, Gabon, Nigeria, Algenia and Libya have discovered oil
and ar"e actively exploiting it, while a nrajority of othen African countries ane

engaged in oil explor^ation. As regards shipping activities' it is estinnted

that 24rOOO ships pass a:round the Cape of Good Hope each yealr' supplying approxi-

matel-y two thirds of the western worl-drs oi.l- needs. (afp, May 23 L977 page 3.)

Othens pass through the Suez Canal" With this l-evel of shipping activities,
incidents of oil pollution are bound to occur:.

Nuclear-based Pollution

The prospect of this fonm of pollution occuning in most Afniean countries,

except fon South Africa, is rather remote. Howevelt, other countr:ies could trans-

pont nuclear wastes to aneas that ultimatley affect the African r^egion, and this
possibility warnants a cl-ose fook.

UNEP AND THE REGIONAL SEAS PROGRAMME

At the outset one might ask how UNEP became involved in regional seas

activities, and whene those activities ane based. On the initiative of its
members frrcm developing countries, during the finst Session of the UNEP Govenning

Council- hel-d in Geneva in 1973 six pr^io::ity areas for action wene established

which included the oceans. At that junctune it was expected that UNEP would

play a prominent nole, which it has since endeavou::ed to play, in the ongoing

negotiations on the Law of the Sea Conference. The Confenence' which had a

lengthy agenda with many complex issues, Ieft obvious uncertainties as to when

and whether agreement would be reached on a comprehensive legal instnument

governing the negime of the seas. In this situation, there was need for ur"gent

action in certain marine regions where pollution was neaching alarming

pnopontions, threatening the extinction of J-iving resources or creating hazands

to human health. In these areas action could not await the conclusion of the

negotiations on the Law of the Seas. Building on some commendable gnoundwonk
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by FAO, UNEP ventured initially into the Meditennanean region, and was

eventtrally advised by its Govenning Council to concent:rate on regional seas

in its oceans pnoguamme, in addition to continuing to advise the Law of the

Sea Conference on envinonmental issues. Regionaf activities ane cannied out,

and at the same time close attention is paid to the proposals befone

comnittee III of the Law of the sea conference and as appnopriate they

ane inco::ponated into the regional instnuments.

Through its Division of Geophysics, Global PoIIution and Hea1th

(Division I) and its Division on Economic and Socia1 Pncg::ammes (Oivision III),
UNEP is concentrating attention on the following marine negions: -

1. The Meditennanean - implementation of a compnehensive action

Plan; 
:r2. The Pensian Gulf;

3. The Caribbeanl and

4. The West Afnican coastal negion: initiation of prepanatory wonk

fo:: this regions spurned by the success in the Mediterranean.

UNEP is also
Sea and the Pacific.

considening programmes in the East Asian seasr the Red

In developing regional programmes, UNEP wonks ver5l closely with the

r.elevant UN agencies and national Govennments. In essence thenefore, UNEPTs

coond.inating and catalytic noles are seen in action. Thus in June 1976 at

Panis, OETO (ESA), LINESCO, IOC, FAO, IMCO, WHO, UNIDo and IAEA were convened

by UNEP and agneed on the guidelines and p::inciples fon the development of
comp::ehensive action plans for each negion. A summary of the guidelines and

the steps taken by the nelevant agencies and gove::nments ane summarised at

pa::agnaph 489 of UNEP/GCI9O, the repont of the Executive Di::ect on the envinon-

ment prog::amme submitted to the Fifth Session of the Govenning Council in May

1977. A summary of the guidelines including the action plans is as follows:-

I. Envi::onmental assessment component

Evaluation, neseanch, monitoning and infonmation exchange,

to a report on the state of the manine envinonment and its
nesources;

Ieading
living

'a

Assessment of the impact of the rnarine environment on development

policies for industry, agricultune, urbanization, fishing, manitime

t::anspont, exploitation of mineral and energey resources, tourism,

etc.

Now fonrnlly known within UNEP as the Kuwait Regional Convention'
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2. Environmentaf manaqement nent

Amangements for the elaboration and conclusion of legal instrument

to pnotect the marine environment;

Preparation of guidelines for environmentally sound development and

for the pr:otection of the nnrine environment, to be included in

general guidetines for environmental management of the regional sea

and the areas adjoining it;

Arrangements for the control of pollution by oil and other harmful

substancesi

Plans for the management and conservation of living nesources (e'g',

rnarine parks, aquaculture) ;

3. Supporti measunes

- Identification of technical assistance, training, education and

information exchange needsl

- Provision of information for the genenal public '

uNEPts nole in the devel0pment of the action plans is as follows:-

To work out a draft action plan for a given negion in consul-tation with

governments and concenned agenciesl

To secure the approval- of the action plan by the governments of the region

concernedl

To implement the action plan with the co-operation of the governments

concerned; and

encounage the governments concerned to assume fult responsibility for

further action on the protection of the environment.

Initial-Iy UNEP and other UN Agencies, in co-operation with the

governments of the negion concerned, wiII be r"esponsible fon implementation

of the action p1an, but in the end the national governments will have to

develop capabilities fon the continued. operaticn, monitoning and safeguarding

ot thein own environment. The fmpiementar.j-on of regional pnogrammes includes

the devel-opment of capabilities for tackl-ing varrous social-, economic' scientific

and other p'oblems ot a region. Theoe prograrnmes will be initiated at diffenent

times and the lole of UNEP will vary from area to area depending on the

reso,ircef ulness cf the go'vernrnenl-S .rorrc€.t'ned and their readiness to assume

tordi r esponsibrrity. ll-Lrimore LIIiEP withdrowa l rrun o gi-verr , egi;n will be

gradr-raf in order not to dlsrupt the uo-opelative orf'dng€m€nts rt hast in a

nunber of cases, painfuJ.Iy catalysed.

I

2

3

4
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With this bnief sketch of how UNEP oper^atei, it is time to tunn to
the marine situation anound Afnica.

THE S]TUATION AROUND AFRICA

The Mediterranean Region

In many ways the Meditennanean region is the most complex of the
regions, but at the same time it is the most advanced in the prepanation of
a legal negime and the implementation of a compnehensive action plan pnepaned

unden the auspices of LINEP, in co-operation with agencies such as UNDP, IMCO,

IOC' FAO and WHO. The targe fl-eet of ships that cnuise in the anea, the
exploitation and t::ansportation of oi1, the lange-scal-e industr.ial and othen
development activities, the shar:ing of the sea between developed and d.eveloping
states' socialist and non-socialist states, fniendly and antagonistic states,
states with technologr and scientific know-how and those without - aI1 these
facto::s add to the comprexity of the region. Neverthel-essr the mutuar
concelrn of al-l- the states involved for: the nestoration of the sea, which had

r"eached a critical- environmental- stage to the detniment of living resdrli"besr
tounism and the health of the inhabitants of the negion, was stnong enough to
set aside other points of hostility and made them agree to come to a confenence
to plan a stnatery fon nestoning the Mediternanean and develop common'.prtignammes

fon the negion. The concer"ned countnies are Al-bania, Algeniao Cypnrrs, Eg,pt,
Fnance, Greece, Isnael, Ita1y, Lebanon, Libya, Malta, Monaco, Monocco, Spain,
Synia, Tunisia, Tu::key and Yugoslavia, and with one exception (and based on

factors not nelated to the pnotection of the manine negion) they have aII
taken pant in the effonts to develop a comprehensive action plan and its
implementation. The action plan fon this area has a legal component and othen
components, embnacing integnated development and scientific aspects.

The legaI component entails the development of a convention. In the
case of the Mediterranean, the Barcelona Convention of 16 Febnuary 1976 has

been sigend by 17 states and the EEC, and is expected to neceive r"equisite
natification to bring it into fonce in 1978. Anothen lega} component is the
envisaged publication of a survey of national legislations on the pnotection
of the manine envinonment and the devel-opment of future pnotocols to the
convention. Fon exampre, UNEP in coopenation with wHo, is d.evel-oping a

pnotocol on landbased sounces of pollution. The salient features of the
Convention, which ane influencing the development of other" negional conventions,
are highlighted below.
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The other^ component of the comp::ehensive action plan is a complex

pnognamme involving the governments of the negion, certain national institu-

tions and UN Agencies, and covening nesear-ch, monitoring, collection of datar

e.g., surveys on landbased. sources of pollution, and the devel-opment and

implementation of the so-called Blue Plan which entails' among other: things,

the eol-lection and exchange of data on major developments and envinonmental

protection activities in the region. The BIue PIan' administened by a small

coordinating unit wor^king elosely with national bodies from each countr:y, is

intended to function within canefully defined ar:eas of activities. Thus the

inter-governmental meeting held on 3l- January to 4 Febnr:ary 1977 identified

a number of prionity aneas for immediate action These include, inter alia,
lnotection of soil, management of water resounces and rarine living resoul?cest

human settlements and tourism. The cost of implementing phase one of the Bl-ue

p1an, which cou.Id take off at any time now, is estimated at $I.5 million, with

50 per" cent to be contributed by the countries concenned, 25 per cent by UNEP

and the nest by othe:: agencies (see UNEP/GC/90 par:agraphs 496 and 497)'

It is cfean that a negional examination, followed by the establishment

of a fnamewonk to coondinate d.evelopment-oniented activities in the region, will

best ensure rrErnagement of llesounces by national governments in such away that un-

wannanted environmental nepercussions wil-I be avoided, and an environment will

be enhanced which has, over^ the yeans, been unden severe stnain. Dor:btlessly the

complexities of the Mediteruanean region wiII not be the same in othe:r negions

around Afnica: the action plans elsewhere mr.rst take account of the differing

cir"cumstances in each ::egion.

Features of the 1976 Bar"celona Convention. The Barcelona Convention is not an

isolated lega1 instnumentl it d.raws heavily fnom othen instnuments' such as

the Hel-sinki Convention on the Protection of the Manine Envirrcnment of the

Baltic Sea of 22 Mar:ch 197+, the Panis Convention on the Pnevention of Ma::ine

pollution fr^om Landbased Sources of 4 June l-974r and the London Convention on

the Pr^evention of Pollution fr:om Ships of 2 November 1973, to cite but a few

examples. The Bancelona convention is app::opriate in that it has a limited,

defined anea of application, it is a response to difficulties commonly felt

by the govennments of the region, and it is in line with the directives of the

UNEP Governing Council to promote the development of environmental law. Besides,

the convention bnings into focus the importance of national governmentsr natifying

othen global instnuments that have a beaning on the mar:ine environment, which

if attained, will be a substantial- contribution by UNEP in its catalytic role.

It is no wonde:r that following what was seen as an important UNEP contr^ibution

to the containment of marine pollution in the Meditenranean, a numben of
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governments in Afnica, Latin America and Asia call-ed fo:: simil-an action in
respect of their" negional seas.

The Bancelona Convention contains 29 anticles: a pnotocol fon the
pnevention of pollution of the Meditenranean by dumping fnom ships and air
cnaft, a protocof concenning co-openation in combating potlution of the
Meditenr^anean by oil and othen hanmful sr.:bstances in ease of emergency, and

an annex on anbih:ation. A::ticle 4 defines genet:al- obligations by the
pa:rticipating states, anticles 5 to 8 defines pnoblems emanating fr"om

specific pollution sources - namely dumping by ships and aircnaft,
explonation and exploitation of the seabed, and landbased activities.
Anticles 13 and 14 nefer to the institutional- anrangements that are cha::ged

with ovenseeing the implementation of the Convention. In the new instnuments

that ane likely to be devised in othen negions, the chances are that the

genenal obligations wilI nemain the same. The panticular obligations may

diffen fnom negion to negion, though oil- and landbased sources genenally
will nemain centnal a::eas of concern. Thene is Iikely to be some form of
institutional anrangement, and here thene is eonsider:able scope for deviation
from the Ba::cel-ona Convention. Each negion wil-I al-so have differ"ent appnoaches

to the number of pnotocols needed, the subjects which will be covened and

whethen thene is an immediate need to establish regional institutions, either
to combat oi1 pollution or to coo::dinate the monitoring of pollution and

scientific nesea::ch. Egually, thene will be var^iations of emphasis and

diffenent appnoaches to education, training and technical assistance, which

invariabl-y will be of cnucial impontance in many ::egions. Some of these

differ"ences wil-l be occasioned by such consider.ations as available nesources,

pensonnel, technical and scientific expertise and institutional back-up, and

the neadiness of govennments to assume nesponsibility for the agreements

encounaged by UNEP in each negion. Frrom UNEP, thene will probably be no

prefenences as such: a given solution fon each anea will- necessanily be

determined by the gover?nments concenned, taking all the sunr^ounding ci::cumstances

into account.

The Red Sea Anea

UNEP has not been heavily invol-ved in the Red Sea manine negion, except

for a :-imited financial- contnibution towards the tr:aining of scientists and

technologists to man a rnanine nesearch and monitoning centre which will be

established. A contni-bution has also been made towands p::oviding eguipment

for the centne, and towa::ds cannying out a survey of living resounces in the
sea. In other respects the development of an action plan fon the pnotection
of the Red Sea f::om pollution has been developed under the auspices of the Anab
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League Educational, CuItural and Scientific Organisation. A dnaft convention,

adapted as part of the action plan in January 1976, is ready for^ signature,

and the Anab League is expected to convene a confenence for that purpose.

This effont by the Anab League demonstnates that detenmined

organisations and states can appnoach thein marine environment pnoblems without

necessanily waiting for" UI'IEP to take the initiative.

The Gulf of Guinea and Ad'iacent Coastal Aneas

The GuIf of Guinea and the adjacent coastal areas, along with the

Meiitennanean, ane the manine regions neceiving prior"ity attention from UNEP.

Action by UNEP fo:: the GuIf of Guinea was requested by Ghana duning the Third

Session of the Governing Council in 1975, supported by Zaire, Ivony Coast,

Nigenia and Senegal. The countries concenned calfed on UNEP to study the

problems of nanine and coastal pollution in alI their aspects and pa::ticulanly
oi} pollution along the West African Atlantic coastline, with a view to
initiating a Barcelona-type convention fon that anea. Accondingly, UNEP sent

a two-man exploratory mission to the anea fnom 25 Apnil to 2 JuIy 1976. The

mission visj.teC 14 countries and collected infor:mation on two othe::s, Sao Tome

and Pr"incipe and Cape Ve::de. The countnies visited wer^e Camenoon, Equitor"ial

Guinea, Gabon, Nige::ian Benin, Togo, Ghana, Ivory Coastn Guinea, Sien::a Leone,

Liberia, Senegal and Gambia. In these countnies the mission had discussions

with a wide nanging gnoup of gove::nment and UN officials whose::esponsibilities
had a bearing on the ma::ine environment ( see the neport of the mission, rExplora-

to::y Mission on the Marine Pollution Pnoblems of the West Afnican Coastal

Countries on the Gul-f of Guinea, 25 April - 2 JuIy l-976r).

The mission identified the following as the nain types of marine

polJ-ution in the area:

l. Sewage - Domestic waste in liquid or solid formn whether t::eated or

not, strewn in the sea, coastal lagoons and beaches;,

2

a

4

Industrial waste:

Logs:

OiI pollution:

5. Coastal enosion:

Similan to domestic waste;

A lesser pr"oblem in the long-nunl

F::om exploitation and transportation activitiest
with the latter constituting the gnavest manacel and

Following human activities .

According to the views of the govennment official-s consulted, the

mission recommended that action towa::d the conclusion of a r^egional convention

on the pnotection of the marine environment be undentaken as soon as possible.

A convention, it was fe1t, should embrace the countries visited, Sao Tome and

Principe and Cape Ve::de and three other countnies not visited, Congo, Zaire and
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Angola, which the mission considened as conveniently fo::ming a unit.

The mission found existing scientific institutions and indigenous

expentise in the region sevenely inadequate, and hence requiring technical
assistance for training, not only in pollution conb:ol but also in marine

sciences. It also found the means of combating pollution, in the event of
its occunning on a significant scale, practically non-existent, and hence

desenving immediate redr.ess. The eagenness of the governments of the negion

to act on these problems without delay augurs well fo:: early nesults in the

development of an action plan, including a legal fnamewonk, which UNEP is
evidently facil-itating in consultation with the governments concenned and the

pentinent UN agencies" Thus during the Fifth Session of the Governing

Council of UNEP, Senegal, Liberia, Ivony Coast, Ghana, Benin, Nigeria and

Gabon initiated a Council decision in which the Executive Directono in
cooperation with the govenrunents and the relevant UN agencies, govennmentaf

and non-governmental bodies concerned, was authorised to convene befone May

l-978 such meetings as may be necessany to pnepare for a negional confe:ence

considen ra draft action plan and all nelated questionsr" In short, action
to protect the manine envir.onment in the Gulf of Guinea is well unde::way and

could be expected to yield resultso hopefully in the next two yeans.

The Indian Ocean and Adjacent Aneas

The Indian Ocean coastal and island states are gnouped into a

negion, although it could be argued that the anea does not st:ict1y constitute
a r^egional manine anea as such since it faces an open sea nathen than an

enclosed sea on gu1f, as is the case with the Mediterranean, the Red Sea, and

the GuIf of Guinea areas. It could also be argued that the area, stnetching

fnom the honn of Af::ica in the nonth to Madagascan in the south, including
th::ee other island states, Seychelles, Mauritius and Comor:o, does not

constitute a geomonphological unit, although it is infl-uenced by similar
climatic factons. In addition there is no doubt that the thnee island states,
Seychelles, Mauritius and Comono, ane a considenable distance fnom the main-

land and are likel-y to strain any agreement on the geognaphical Iimits to
be covened. AII in all, st::ictJ-y following Iogic, Mozambique, Comono,

Madagascar and Maunitius southwand eould be a region, and anothen'could be

comprised of the countnies to the north with the undesinable consequence of
leaving out Seychelles altogether. Nevertheless, it is pnagmatism and

political- neality, nather^ than logic by itself which will- determine the

scope of the ::egion.
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The states of somalia, Kenya, Tanzaniao Mozambique, Maur^itius,

Comono Islands and Seychelles fall within the same geographical and political
zone) namely eastern Afr^ica. As mentioned elsewhere, they all bonder^ on busy

tanken and shipping routes from Amer.ica and Western Europe to the Middle East

and the Fan East which time and again are affected by the closing and opening

of the Suez Canal. They are thus subject in var:ying degrees to pollution by

oil as a r"esult of the heavy ship tnaffic" Besides the more routine sounces

of oil pollution fnom ships they share the risk of an accident occuring in

the ar"ea and a tanken on ship causing pollution to thein coasts which none

of them independently could contain. Had the December" I976 bneak-up of the

Libenian tanker, Argo Me::chant, off Nantucket Island, which caused a dischange

of 7.5 mi]lion gallons of oil, occured off eastenn Africa, the impact on the

environment wou.l-d have been gnim. As it was, the incident caused constennation

in the US and r^aised impontant questions nega::ding the competence of that

country to handle such incidents (see the WalI Street Journal, Deeemben 22 ]-.976,

the Washington Post of the same date, and the New Yor^k Times of 30 and 3I

December 1976) " One way of prepaning for such a majo:: disasten would be to

pool the nesources available in the negion.

At the same time, some of the states are engaged in the off-shone

exploration for oil which, if it oil is discovered, could present fr:nthen

possibilities of pollution in the r"egion" The Nigenian bl-ow-out, as the

necent Bnavo blow-out off Nonway in the Nonth Sea in Apnil 1977 was contained

with Amenican expertise. The Nor^wegian blow out was only contained afte:r

nine d.ays, dischanging 7.5 million gallons of oll. ( Henafd Tribune May 2 t977)

at a cost of appnoxinately $fO mitfion (AFP, l{ay 20, L977). An impontant

political factor is the proximity of the Republic of South Afnica which means

that the other states, shaning a diametnicatly opposed political outlook, must

stick together to the exclusion of South Af::ica in thefu technieal, scientific
and economic initiatives" It is also significant that al-I the eountnies in the

negion ane less developed countries, and the al-l share common aspirations to
und.e:rstand the living nesources in the area, to protect such nesources fnom

either extinction on degnadation as a result of pollution, and to pnomote

competence in aII fonms of scientific nesearch, including the effects of wanm

curnents and the winds on the envinonment. Given these considerations, there

is much to be said fon grouping the negion as one.

A case could be made fon initiating coope::ation among the governments

of the eastern Afi:ican coastline aimed at the protection of the ma::ine envi::on-

ment of the negion. The common factors which influence the r:esources in the

a::ea should be investigated, and coastal developments should be planned in an
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integrated fashion in onder to avoiding advense environmental consequences.

In companison with I^lest Africa, eastenn Africa has nelatively fer^r cities with
significant populations, industnial establishments and ports. The envisaged

developments of Mombasa, Tanga and Dan es Salaam ports, and such industries as

may be established in the anea, ane unlikely to have a nevolutionary impact

on the envinonment in the immediate futune, panticula::Iy given nenewed emphasis

on runal development in Kenya, Tanzania, Mozambique and Madagascan. It seems

timely to begin preparing fon negional- coopenation to prevent undesinable
consequences for the marine environment of the region, also keeping in mind

the tor:rism industny in some of the concenned states.

This manine negion is not at present a pnionity fo:: UNEPts regional
seas pnogramme as pnionity is now being given to the Mediternanean and the GuIf
of Guinea. UNEP and othen UN agencies, however, ane concerned with a nurnben

of activities in the aneas fon example monitoning and the l-iving uesounces of
the Indian Ocean, as wel-l- as the identification of national scientific institu-
tions in coastal countnies throughout the wor:ld. In this connection, UNEP has

sponsoned a tManine Enrinonmental Monitoning and Manine Living Resour,ces Assess-

ment Pr:ogramme fon the Indian Ocean Regionr which was ca::r^ied out from June 1975

to June 1977 by the National Institute of Oceanography of India. This programme

included the pnepa::ation of a listing of institutions with oceanognaphic

capabilities, panticulanly their facilitiesr personnel and ability to carry out
oceanognaphic monitoring and l-iving resoultces assessment. In cooper^ation with
IOC and FAO, the Institute is also to pnepane a plan for the assessment of the
living nesounces of the Indian Ocean. There is an on-going FAO/UNDP rfndian

Ocean Fishenies Survey', and UNDP/fAO ane also initiating a fisheries pnoject
fon Zanziban whose first phase will cost US $+.f miffion (1!!!, 23 May 1977, p.I5).
Thene can be little dor.:bt that when completed, these p:rojects will make a use-

ful cont::ibution to the prepanation of African regional cooperative arnangements

and wil-l- bnoaden oun knowledge on this envir\f,nment.

But how do the govennments of the area negand the p::otection of the
manine envinonment? They do not al-l consider it equally impontant as is shown

by thei:: participation in the Gove::ning Council of UNEP. As of \977, four
eastenn African count::ies wene membens of the Council, Kenya, Tanzania, Malagasy

and Somalia. 0f these, Kenya has brought up the sr:bject of manine pollution as

impo::tant, and as wanrantlng the sort of action taken in the Meditennanean, in
the Thir:d, Fourth and Fifth Sessions. Kenya was al-so one of the states which

played a prominent role in dnawing up a fist of UNEP pr"iorities in 1973 during
the Finst Session of the Governing Council. Some of the states of the ::egion

such as Tanzania, Kenya, Mauritius, Malagasy and Somalia, have played impontant
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noles in the Law of the Sea negotiations.

One aspect of coastal development that implies a concern about

pollution is tourism, as it is seriously affected by pollution. Concern

for tourism is uneven among the govennments of the region; a great deal of

concenn for coastal tounism is only evident in Kenya, Seychelles and Maunitius.

Kenya has protested very loud]-y against oil pollution as manifested by tan bal-Is

on beaches along the coast. The incidence of tar balls may decnease along the

eastern Af::ican coastline following the::eopening of the Suez Canal-. Kenya has

al-so pnosecuted ships known to pollute coastal watens. Thene shoul-d be a

similan concern in Seychelles and Mar.t^itius, both of whichr like Kenya, eann

significant revenues from coastal- tourism. This Workshop in easter:n Afnica,

o::ganised by IDS, should point out gaps to be fitled in our knowledge and

map out areas of possible co-operation and action'

Furthen meetings should be organised among all- the coastal- states of

eastenn Afnica to investigate the various sounces of pollution, such as oil,

industrial/sa^rage and agr:icul-tural chemicals. These meetings shoul-d also bning

into focus the various national institutions (or l-ack of them) deating with

marine affains, the available equipment and scientific expentise, fon only with

such infonmation can a sensi-ble action plan eventually emenge.

Southenn African Region

The Souther:n Afnican negion is a misnomel? at pnesent for, excluding

Namibia, it invol-ves only one coastal state, the Republic of south Africa.

Consequently only national measul^es by South Afnica, dinected towands both

the fndian and Atlantic Oceans, can be envisaged for now. Howeven' should

the policies of South Africa change to make it acceptable to the OAU and the

ECA, South Africa could join in r.egional cooper:ative annangements fon both

the Indian and the Atlantic Ocean. TilI such time, this area is of national

rathen than regional concern, and as such cannot expect to neceive pniority

by international- onganisations. This then is a case where political
hostility is more important than co-operation, however desinable' in

technical and scientific fields.

CONCLUSION

We have attempted to survey the situation anound Africa in terms of

possible aneas of negional cooperation and in the context of ongoing

activities, particulanJ-y as negards UNEP, We have shown that UNEP' along

with other UN agencies, is deeply involved in the Meditennanean, has fed

the way in pnepaning for action in the Gulf of Guinea and will play a
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l-essen nol-e in the Red Sea whene the Anab League has pnovided strong leaden-
ship in a negion of visibl-e political sensitivity.

The eastenn Afuican Indian Ocean coast is not yet a p::ionity in the
UNEP r"egiona.l- seas prognamme, but thene is scope for the anea to be taken up

in due time when the govennments of the negion show a concented neadiness
fon action. Duning the Fifth Session of the Govenning Council, Kenya stnongly
unged action fon this anea in the Plenany Session and in Sessional Committee I.

Pending a negional co-openation prognamme, as dictated by d.esires of
the nel-evant govennments and the peculianities on potentialities of the
negion, a gneat deal- of action is possibfe at the national l-evel- to preserve
the manine envir"onment off the coast and its living resources. Some of the
steps which could be taken are as fol]-ows:-

I. Finst each coastal state should delibenately accord manine affains some

pnionity in the context of its economic development, and. an effort should
be made to give substance to such policy intentions. The stanting point,
shoul-d be to examine whethen thene ane existing institutions which can carry
out a policy of studying and'pnotecting the adjacent seas. If thene are
institutions such as marine or oceanographic institutes on centnes, to
tnain manine specialists and oceanognaphens and conduct scientific neseanch,
they should be examined, the equipment in thein custody assessed, and thein
financial and pensonnel needs detenmined.

In East Afnicao within the context of the East Afr:ican Community,

thene r.... . been an East African Manine Fishenies Reseanch organisation which
was based in Zanziban and subsequently moved to Mombasa. rn fact the
contnibution of this Onganisations seems to have been ver:y l-imited, but
it does exist, and it might selrve as a focus fon co-openation among the
East African states, though in view of present tensions the prospects ane

not encounaging. An eval-uation of other institutions in the region should
be carnied out.

In Kenya three other institutions coul-d possibly pnovide a nucleus
fon deve.l-opment in marine studies either sepanately or better still in
col-l-aboration. Co-openation between govennment depantments and the oi1
industry is manifested in the necently cneated Anti-po1l-ution Committ ee r_n

whieh the National- Envinonment Secnetaniat is playing a coondinating nole.
Besides this effont, other national departments or institutions wonth
mentioning include: -
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a The Ministny of Tou::ism and Wil-dlife, whose Depantment of Fishenies

has Iabonatonies and, appanently, some fairly modest equipment which

cou.l-d be a basis for giving Practical- tnaining to manine biologists '

A National Council fon Science and Technology was formed within the

Ministny of Finance a few years ago. The Council- as presently

constituted has a limited staff ; i,acks the r"esor.rces to administer

an effective marine reseanch, coordination and tnaining pnogramme,

but it surely has the potential to do this with some additional

suppont.

The Univensity of Nairobi has neputable science faculties and

distinguished Kenyan and non-Kenyan scientists who coul-d pnobably

r"espond quickly to the need for unde:rgraduate and graduate training
in marine sciences, supplemented by the creation of an oceanogr"aphy

department or institute as a constituent pant of the University.

The idea of such an institute has been discussed not onfy in the

Univensity but in government ci]scles, but it has yet to be

implemented. Given that rnarine affairs are of pniority concern, it
should take l-ittle pensuasion to initiate national action without

delay.

Elsewhene in the negion, tnaining in mar^ine science has been

initiated. Thus Tanzania, Mozambique, Malagasy and Mauritius have national

univensities whene pnesent training in fisheries and manine biologr is based

and cou.Ld be expanded to meet incneased national and regional needs.

Tanzania has a Research Council and has done groundwork fon the estabfish-

ment of a Marine Science Development Centne unden the University of

Dar es Salaam. In Malagasy, there ane plans to establish a Regional

Oceanognaphic Tnaining Centre (ECA Repont of the Fourth Meeting of the

Intengovernmental Committee of Exper:ts for Science and TechnoJ-ogy Develop-

ment, Addis Ababa, 2+ - 28 January L977, E/CN.l4l684, pp. 4 and 10)'

2. The second aspect of national action is to develop the capacity to

detect and. punish viofatons of national legislation, who degrade or

pollute coastal and adjacent waters from ships, and to clear away the

effects of such pollution and degnadation in a neasonabl-e time aften

occunnence. This is a complex, difficult and expensive unde::taking for

any countl?y, as past oil-spilI incidents have shown, and particularly so

fon developing countnies, given their budgetary constraints and competing

national demands and expectations. Nevertheless thene is no choice: an

effont has to be made to devel-op these capabilities, at the national l-evel-
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oll in co-openation with other states. For a stant, some of the states
of the region, fon example Kenya, Tanzania and Malagasy, have navies -
albeit of l-imited capability - whose mandate coul-d be broadened to include
pollution contnol- activities. Pol-ice airwing and civilian aircnaft could
also be used initially. Some limited capability could also be built anound

each national- port authonity" In this connection, the establishment of an

anti-pollution committee by Kenya, and its association with the pont
authonity, government and oiI industry, is a step in the night direction.
In this connection it should be noted that IMCO cou1d, if requested, nenden

technical- advice.

3. The third aspect of national action is to study nelevant manine environ-
ment instruments with a view to accepting and effectively enforcing them.

Such instruments incl-ude several IMCO and other international conventions,
e.$.r the London Convention on Dumping of L972. Al-I too often a number of
governments accept international instruments and thus assume international-
obligations, but without giving nationa-l- effect to such instnuments. Such

a lacuna cannot be rednessed othen than by national autho::ities, and such
action in itself shows that a country is serious in its concenn for the
pnotection of the marine environment. Such action is needed by the goveun-
ments of Eastenn Africa.

Fon example, only Kenya and Malagasy Republic are parties to the
IMCO Convention fon the Prevention of Poll-ution of the Sea by Oil of 1954;
as amended in l-962, and only Malagasy Republic has accepted the 1969 amend-

ments; Kenya and Mauritius ane panties to the Geneva Convention on Fishing
and Consenvation of the Living Resources of the High Seas of 1958; only
Kenya is party to the London'Convention on the Prevention of Pol-lution from
Ships of f973; while Somalia and Tanzania seem not to have accepted eithen
of the foregoing conventions olr such othen conventions as the Geneva Conven-
tion on the High Seas and the Continental Shelf of 1958 to which Kenya,

Maunitius and Mal-agasy ane parties. None of the states of the negion except
Kenya has, as of now, natified the impontant 1973 IMCO Convention on the
Pnevention of Pol.l-ution from Ships. It may be usefuf to mention that Nigeria
asked IMCO to send an expent to study its ports and advise on the implications
of natifying the 1973 Convention. The rWennink reportr of the study, entitled
rRepont on the Evaluation and Qualification Rel-ated to the Inte::national
Confenence on Marine Poll-utiont as it Applies to the Fedenation of Nigeriar,
is exfi:emery informative. So are panagnaphs 63 to g3 of a paper entitfed
fEnvironmental Impact of the Transpontation of Oil-r prepaned by an IMCO staff
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medben, M:r. Yoshio Sasamuna fon the UNEP Pet::oleum Industny Seminan, held
in Paris on 29 Manch to 1 ApniL L977, which review the devel-opment and

application of gIobal inst::uments that nel-ate to oil- transpontation.

4. Each nation should examine whethen on not it has. adequate envinon-
mental legislation and whether such legislation is effectively enfonced.

Gaps should be identified which can be red::essed at the national level.
Pnesident Kenyatta neitenated this concern unambiguousl-y for Kenya in his
20 Octoben 1976 add::ess to the nation. Many nations do not lack appnopriate

legislation, but rathen do not enfonce such legislation. One impontant
issue that nequires constant attention is the decision on the location of
industries and the standands to apply to avoid causing undesirable environ-
mental consequences to manine negions and nesources.

5. Educating the public not to pollute thein coastal envinonment is
essential . Environmental education ls of car:dinal- impo::tance to the heal-th

and enjo5rment of the peopJ-e and the heal-th of the envinonment. The public
should be educated iot-ts litten their beachesl dump wastes in coastal
watens or use uns€rnitany methods of waste disposal, all- too common among

fishing vi[age corrrunities along the coast. Public education should also
be extended to weekend tounists who are inc::easingly becoming a phenomenon

at the coast.

ttuf a::e just a few possibilities fon govennment of the region to
considen and discuss in furthen meetings and seminans onganised on an

eastern Afniean basis.. Such discussions wil-l- hopefully l-ead to some mone

substantial fo:rm of negional co-ope::ation in this impontant fiel-d. This
Wonkshop has made an important beginning.
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SCIENTIFIC BASIS FOR THE DEVELOPMENT AND

MANAGEMENT OF COASTAL AND OFFSHORE MARINE

RESOURCES

by

D.C. Knause
Chief, Division of Manine Science

UNESCO

NATURAL COASTAL SYSTEMS

The natuna] envinonment of coastal aneas is the most complex in the

wonld, because the coastaf ar"eas consist of natunally intnicate ternestnia-I
systems and marine systems, plus the manifold inter:actions between the systems and

the variations of the subsystems fnom place to place. Although a given en-

vinonment may appean to be quite stable, this stability is in fact typically
a state of dynamic equilibrium, with the envinonment in a del-icate balance

involving a my::iad of natunal pnocesses. Hence, development of eoastaf ::e-

sources may not only have pnofound effects on the envinonment but also these

effects cannot be contnol-Ied o:: pnedicted without a deeprndenstanding of that
environment. The management of human activities in the coastal aneas must

be based on a tho::ough knowledge of the environment.

The basic scientific approach shoul-d be that any given envinonment is
composed. of a spect::um of natu::af systems. Each envi::onmentis diffenent,
depending on which systems are in aseendency. As examples, the manine geological
systems ane almost all associated with mass transfen. The biol-ogical systems

should be based on ecological systems. The chemical systems involve mass

balances and in situ neactions. The marine physical systems nequine analysis
of envi::onmental parametens such as tide, sunlight and temperature. Each

coastal envi::onment nequines specific analysis to detenmine the nelative impontance

of each system.

Coastal ,.resourc€s are both concr:ete, such as fish on sand, and

abstnact, such as the aesthetics of beach use. A coastaf resource constitutes
an element of the coastal natural environment or a sum of such elements. It
is a resounce because its special on collective pnopenties are of use to society.

Fo:: our: punposes, thene is no distinction between concrete and

abstnact coastal- nesounces, because the important factors are:-
1. Identification of the pr"ope::ties useful to society,
2. Finding the means to expJ-oit these prope::ties, and

3. Contr"oll-ing the impact of exploitation on the envi:ronment,
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We shal-I first discuss the scientific systems jnvolved and then how

to handle these in the context of coastal development. An er.l,.':=.:i5: will-
be placed on ma::ine systems, but this must not obscune the r^efevance of
tennestnial systems.

Physical Pnocesses and Systems

The understanding and modelling of the physical systems on physical
processes of the coastal envinonment should be the stanting point ofall-
coastal investigations, as all other natural coastal- systems (geological,

biological, chemical) ane conditioned by these physical systems and factons.

Conservative physical pnoperties, such as density, temperatureand wave enengy,

can be considened as systems wher:e quantities are t::ansfenned. Examples of
physical pnocesses are wind stness, tempenatune diffusion and mixing, which

dnive or affect the physical and othen systems. Physical- facto::s of impontance

in coastal aquatic systems include waves o tides, curnents, temperatune, density
(a function of temperatu::e and salinity), pressune, mixing, sound t::ansmission,
Iight and light tnansmission and wind and other air-seainteraction.

Conside::able pnogress has been made in recent yeans in the numenical
modelling of coastal cinculation, especially in bays, -llgoons and estuanies
(see, fon example, Gordan and Spaulding, 1974). The models nange fnom highly
theonetical- to highly empirical. For instance, model-s fcr',estuanies of complex

ge'ometry are quite empinical, using factors such as basin topog::aphy, tidal
cyc1e, wind stress and bottom stress as paramete::s, and testing the itenative models

against known cu:rr"ent velocities measuned at selected sites in the estuary.
Numenicaf models ane very useful when investigating such dispanate mattens as

the distribution of planktonic larvae, the diffusion oftherrnal- plumes from power

plants, or the distnibution of bottom sediments.

The atmospheric system pnoduces lange effects in the coastal anea

through wind, rain and storms. The wind-dniven curnents and waves ane an

ever present facton, modulating the othen systems. Hurnicanes and t5phoons

ane effective agents of change, especiall-y if thene is a Ia::ge storm surge

associated with a high tide at the coast. Progress is being'r.a<le in modelling
and forecasting such stonms and conditions.

Chemist::y of the Coastal Aquatic System.

The waten chemistny of the coastal systemis thenDst compfex of
all major aquatic systems. It is whe::e that the fresh watenof the nivens

mixes with the saline water of the sea, yielding a very large nange of chemical

concentrations and pr"oducing various chemical neactions because of diffening
chemical equilibnia between fnesh water and sea water. Inaddition, thene

exist coastal watens with special characteristics of their own, such6
the acidic and or:ganic waters of marshes and mangrove swamps, the highly
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saline watens due to high evaporation in desent aneas, and of counse the

polluted water associated with the coastal disposaf of organic and cheurical

waste. FinaIIy, because coastal watens tend to be onganically quite p::oductive,

the onganic and nutrient chemistny of coastal waters is intimately r:elated

to the life cycle of marine organisms, especially phyto- and zooplankton and

coastal seaweeds.

Several differ"ent appncaches must be used to differentiate these

coastal chemical systems. Thr:ee usefuf appnoaches involve detenmining mass

balances, biogeochemical pathways and residence times. The establishmernt

of the natu::al mass bafance of a chemical element o:: species involves detenmining

all sounces and aII sinks of this element. The biogeochemical pathways ane

those taken by the element from the sources to the sinks. The nesidence time

of a component in sea waten (on any other sub-system) is that time that it
takes fon half of the comPonent to be renxcved"

Sounces in the coastal aquatic system include nivers, local sunface

runoff, submanine ground water spnings, rain, wind-bo::ne materi-als, the uppen

oceanic watens and the coastaf upwelling of deep, nutnient-nich oceanic watens.

The land sources nny provide highly organic matenial-. Sinks include the

sediments, the atmosphere, the open ocean and onganisms. The chemical

pathways nny be quite simple, such as the simple mixing of rivenine and

manine sodiumions, on quite complex such as those for dissolved silica in

which both inonganic and organic factons alre active.

When dealing with pollution, the concepts of chemical mass balancet

biogeochemical pathways and nesidence times ane vital fon determining the

ultimate fate of these intnoduced compounds. For^ instance, if the balance

cannot be made, then on one extreme a significant sink exists which must be

found and accounted fon, or at the othe:r extr:eme an impontant sounce of
pollution nemains to be identified. The biochemical pathways determine the
effect of the pollutant on the organism. The biogeochemical pathways and

sinks detenmine how nature is dealing with the pollutant. The::esidence time
shows whethen the effects will be shont-tetm on long-terrn.

Marine Geo ical- stems

The geological system her:e is considered to consist of (1) Sounce, Q)
tnanspor.t and (3) sink. The system then is concenned it:'Ithe t:ransfen of matter.
This tnansport may nefer to eithe:r a mechanism or process. Most neseanch in the
past has been d.evoted to uncoveninB the pnocess. Thestages are neasonably well
known (or: inferned) now (see, for example, Shepardr 1973), so that the entine



233 - IDS/OP 28

system can be discussed. A large coastal system may consist of sevenal

successive $ub-systems, whe::e the sink of one becomes the source of the next
(see Table 1).

Table 1. Componegts gf the qoastal geological systsm.

Sounces

::iven and its delta
headlands and e::oding beaches

offshone olde:r deposits and tnansient offshone bans

windblown sediment (usr:a11y minon)

Tn4nspor.ting agents

waves

cr:::nents

winds

Sinks

agg::ading beaches

deepen continental shelf
su-bmanine canyons

tnansient bars

sand dunes and lagoons behind beaches

The geological systems of the coastal envir:onment must be considered'

to be'in a state of dynamic equilibnium. As such, a change in one element

of the systen pnoduces feedback through the system nequining that a new state
of equilibnirlm be attained. Such a change need not necessanily be deletenious,
but unless the dlmamics of the system are undenstood the effects cannot be

pnedicted.

River.s and stneams constitute the najor source of sediment to the
coast. Whe::e the ::iven source is Iange, deftas form, such as the Rhone,

Nil-e and Mississippi deltas (each of which is different). Note that these

deltas ane in dynamic equili-br"ium as well - majo:: enosion has occu::ned on

the Nile delta with the blockage of the Nile flow by the Aswan dam. Sinks

vary depending on the 1oca1 sub-system. Landslides are locally impontant

sounces of sediment along shone cliffs; submanine landslides a::e a majon means

of sediment rfailunet fo:: initiating sediment tr:ansport down submanine canyons.

a
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The pnocess of beach er:osion is now undenstood in the context of
rrrultiple sources and sinks of sand with the sand moving under the forces of

waves, cunnents and the wind. The beach itself is an equilib::ium featu::e

,rnder.going -dynamic change. A change in any factor has immediate nepercussions

,.,rr the beach.

Fon a beach, the::e is an onshone-offshone comPonent of sediment

movement and a longshone component. Typically drl:ing the winter with its
I.rr,ger waves, the beach is e::oded and the sand is tnansiently stoned in an

offsho::e ba::, leaving a gnavelly beach if such matenial is avail-able.

Dur"ing summen, the sand is tr:anspo::ted back to the beach by the gentlen waves

(because the baclqrash of the wave is gentler than 1:he bea, Itvi.'ri^ ulrlr,st)1

and the beach aggrades. For most beaches (excePt sne-l .l 1:r' k I ri:1r ir'::3), the

waves and cunrents pnoduce a longshone sediment dniff component. As long

as the sed.iment sounce supply is abundant and the ul-timate sediment sink is
st:rbie, then the yean to yean character of the beach will not undergo

significant change. On the othen hand, if the sediment sounce is cut off
(for example, by a newly constnucted bneal<r^Iaten), then the beach will erodet

be,..iilse the sand of the beach will continue to be fed into the sink; the

results can be disastrous fon near:shone constnuction. Conversely, that

sarr,'Eledc-E,te:r will act as a tnap and the beach wiII builci o'rt orr its
up-cunrent side.

Modern ma::ine geologr cannot be undenstood without considering the

r^epeated major: lowening of sea Ievel due to continental glaciation (the

fiee agesr). The most necent lowe::ing was I3O-150 metnes aborrt l5'OO yeans

ago. Aften that time, the sea level nose napidly to nea:: the presellt level

ah6rrr1 5,OOO years ago, as the continental glaciens melted, and this l.evel

is still nising very slowly at a few centimetnes Per year'. l'llrctt ih sea

Iever was low, all or most ul Llr,: t!tlLllrcllL.iI slt.;it f':..rlrr'' 'dllri, 1".'ti', the

nesul.t that rivere debouched at the shelfts edge. Moneoverr nivers cut

deeply irrto thein formen beds pnoducing canyons at the p::esent coastline' and

as Ehe sea level r:ose, these canyons g:raduaIly fill-ed. The beachliIte, of courset

aIs.r rn..r\.red acr:oss the shelf so that the pnesent topognaphic featunes and

sedi;r,.,:1.. ,-l tlre eoDtinental shelf ane a mixtune of refict niver and beach

fedt,,.es upon which may be superimposed modification due to modenn processes.

Just _.-r we Iiprl that heavy minenals (magnetite, titanite, gold, platinum,

diamoLr.r:.,e (:1r).' ;1re- eoncerrtrated Ln modenn beaches. so thene are olden analogs

under' .: e1i,.t b caches orr the deeper cc,rrt.irrutrLui shelf .
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Talle 2 gives examples of r:seful or important geological propenties,

materials processes of the coastal arear with examples of impact '

Table 2. caI erties mau'enrals and cesses of the coastal area.

Mirler-alfflui.d sources: sand, gravel, Iime, heavy minepalst Petroleum'

fnesh water

Re4oval of sediment f:rom channels and harbours

tnJnsferiimpontaticn of sediment fon beaches and fand fill
Corlstruction of breakwater, piers and othen st::uctures

a. maY change sediment regime

b " may ::equi::e knowledge of foundation pnope::ties

Removal/transfer of sediment may/wil1 change sediment ::egimes and,

if in lagoons or estuaniesr change the tidal pr:ism which determines

the flushing rate
Oi1 pr"oduction may/will- nequire stnuctunes and can cause land

subsidence (thr:ough r^emoval of subsurface oil) with seve::e nesults

at the coastline
Codstal landsliding can be j.nduced by a numben of factor"s such as

cuttang away the toe of the slope, int::oduction of wate:r which

lubr:icates the slide Plane, etc"

Celtain sea floon and ten::estrial soil pr"operties favou:: centain

b iotogical r'esour:ces

Di6aste:rs, par'ticula:: to coastal geologr, include tsunamis associated

with Krakatoa-,type volcanic enuptions and with large-scale sea-

floor movements associated with certain eanthquakes.

Ecosystems

'BiOtogical systems or ecosystems are velry different from geological

systems, but they share the Property of dynamie equilibnium" Ecosystems alre

very much rDhe compfica+-ed than geological systems and are by no means

competely unpe:rstood. Neventhefessr significant pnogr:ess is being made in

nrodelling ecosystenE (see, for example, SteeLe, 1974)" In o::der to

charactenise an ecosystem (ter'::estriai o:: marine) a Iange nurnben of factors

must be knowp" As in geotogical systems, ecosystems are made up of many

sr:bsystems which interact wi-th one anothe::. Eeosystems can be analysed in

vanious ways " A common one is to evaluate the enelrry flow through the systemt

taking into bonsideratron aII inpu-rs and outputs"

One must know the iife cycle of lndividual organisms and thei:r

tr-ophic level- (i"e", who they eat and who eats them) in the food web"

Syrbiotic (mutualism) relations must be known"

a
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If an ecosystem is to be cha::actenised, the foll-cwing parameters

ideally need to be measured: the species present (both plant and animat),
the quantity of each specise, the age of each species, type of communities

pnesent and nrches present"

The geological sr.rbstnate is important for an ecosystem. In the manine

envinonment, such a substnate can consist of gnavel, sandrrmud (sil-t and

clay), clay on limestone (shel-Is, bneccia on solid r.eef). The substnate may

be very simple, as in a sand beach, on very complex, as in a marsh (sediment

plus onganic matter in vani-ous states of acidity, oxygen tension and salinity).

Envinonmental pa::ameters have a signifieant effect on ecosystems in
thein absolute value, thein range in val-ue with time and even in thein ::ate
of change with time" Fon example, a simple organismrs nate of metabolism is
deter:mined by the surnounding temperatu::e, onganisms diffe:: in the nange of
tempenatur:e that they can tol-e::ate and an organism may undengo rthenmal shockf
by too nadical a tempenatune change - a change that might be su::vived if it
had occunr"ed over a longen time interval.

Fon manine or:ganisms, the important physical parameters (wittr thein
Changes) incl-ude sunlight (Iength of day and cloud coven), tempenatur:e,

salinity, tur.bidity (both as it neflects waten clanity and suspended pa::ti-
cul-ate nater"ial-), water depth (including tidal change) and parameters

associated with waves, tides and cur"::ents such as per-iodicity, velocity,
tnajectories and verticity. Chemical character:istics of water. ane vital-
fon marine pl-ants and affect marine animafs. Impontant chemical- parameters
(i+itn their changes) are salinityr o{y'gen, the majo:: nutrients (nitnate,
phosphate, silicate)o vanious tnace metals (such as coppeln) and var.ious

organic and non-organic compounds which can stimul-ate on depress. Pollutants
typically fall into the last category. Physical parametens of the sub-
strate al-so affect manine ecosysterns: rock versus sediment , sediment gnain
size distributiono sediment cohesion, sediment penmeability, Eh, pH, and

lateral and vertical changes.

Al-l- of the above have their analogs in the ter.restnial coastal
ecosystem. Man can affect the ec,osystem in varlous t^/ays, fon example:

expLortation of single species which atfeet the ovenall equilibnium, exploita-
tion of off-shor.e sand and gnavel which may affect the habitat of benthic
living resourceso filling of wetlands, introduction of waste industrial
chemrcats and poisons, introduction of organic matter and nutnients, changes

in salinity (u.g., danrming rivens) and changes in temperature (..g., warm

effluent f::om powen plants).
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MANAGEMENT OP NATURAL COASTAL SYSTEMS

Management has been defined as rjudicious use of means to accomplish

an endt (Woolf, 1975). Thus we must specify the end in o::de:r to discuss the

system of management" On the basis Of UNESCOTs Constitution and its stated

objectives, I summarise (speaking as an individuaf) UNESCOTs overal-I ends

to be the promotion of science thnouglr inte:rnational co-operation fon the

purpose of ensu::ing:

a. The survival of man (both short terrn and long tenm),

b. The intell-ectual, emotional and cultural evolution of it-r, iun

c. An enhanced quality of human l-ife (physical, emotional and

inteflectual).

These goals ane ::elevant to the is.sues unden consideration, which
\

a::e not simply economic because an impor^tant Yactor involves the envinonmentaf

feedback in the development of the resources. Many societies are now requining

that development meet defined envi::onmentaf standands. Such standands ane

based on cultural standards which change as society and, indeed, development

evolves. Such standa::ds nequine that disturbance of the environment can

pnoceed only so fan and that an environmental cost be neckoned in the cost

of exploitation. The environmentai knowledge to assess the state and changes

of the environment ane acqui::ed through scientific investigation. Thus, the

seminan hene inherently involves economic, scientific and cultural factons,

as well as a host of other factors (see for example Msangi and G::iffino 1974).

Coastal resources development and management nequines a complex

intendisciplinary effo::t to deal with this use of the coastal envinonmentn

involving sevenal fields such as environmental scienee, law, economics and

demography" (Figure 1). Here we ar.e particularJ-y conce::ned by the envinon-

mental- aspect, since human use of the coastal area must l^eact with the envinon-

ment in accondance with natunal laws. The intelligent management of that use

can only be ca:rried out thnough knowledge of those natunal l-aws and hence thnough

intimate collabonation with the envinonmental sciences. Diagrams are veny

r:sefui in outlining (a) the necessary input into a suitable management use

policy (Figune t)r(D) how that use policy is modulated by envinonmental science
(Figure 2) and(c) the nole of the envir^onmental scientist in a development

scheme (Figure s).

The role of the envinonmental scientist has th::ee aspects: Theonetical

knowledge, envi::onmental reseanch/monitoring and science poliry. The information

requined frr:m envinonmentaf science for coastal development/management policy
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following: -

Statement of natunal laws governing the entine envinonmental

system,

Existing state of knowledge of a given envinonment,

Identification of gaps in knowledge neganding a given

envi::onment which must be fi1led through research,

Response of a given environment to vanious inputs,

Long-tenm predictions' and

Recommendations .

A clean distinction must be made between science and applied science/

engineening, beeause the term fsciencer is being used rather loosely in

modern society. Science as used herein is fa) knowl-edge covering the opera-

tion of genenal laws as obtained and tested through the scientific method

and b) such knowledge concerned with the physical-biological wor"l-d and its
phenomena ... r (Woolf, l-975). The scientific method consists of rprinciples

and procedunes for the systerBtic punsuit of knowledge involving the

recognition and formulation of a pr^oblem, the collection of data thnough

obse::vation and experiment and the fonmulation and testing of hypothesesr

(Woolf, 1975). Applied science is the application of science to rpractical

u.se, especially applying genenal scientific pr"inciples to solve definite
pnoblemsr (Woolf, l-975). Engineening is closely related but not necessarily
,synonyrnous: it is tthe application of science and mathematics by which

pnopenties of matter and sounces of ene::gr are made useful to man in
structunes, machines, pnoducts, systems and pnocessesr (Woolf, 1975).

In terrns of the diffe::ent aspects of development, science (on betten,

basic science) has as a shont-tenm goal rintellectual- developmentr, while
reconomic developmentr only appeans among its long-tenm goals. In contnast,

economic development is a pr"ominent short-term goal of applied science

and engineening, while intel-lectuat development only appears among the long---
tenm goals. Thus, although a1l- these fields of activity nequire fine skil-l-s

and intelligencen the short-term outputs ane often very different because

of different objectives.

It should now be clean that simplistic approaches have no place in
dealing with coastaf development. The history of coastal development shows

that pnojects which disrupt coastal- systems at the minimum have advense

envinonmental effects, and at the worst not only fail to accomplish thein
developmental objective but make conditions worse. Nonethelessr the coastal-

system has considenable nesiliency and development can succeed if it is
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Figure 3. Schematic outtine of a scientistrs Dossible
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planned and implemented in harmony with the coastal systems. In the

following, I assume that is the objective.

At a very ea::1y stage in coastal planning, a thonough r:eveiw must be

made of the available knowledge base concerning the ma:ine and tennestnial

environment of the concenned coastal anea. Concur::ently' a survey should

be rnade of the coastal anea in onden to classify the majon operative

natunal systems and thein ::egional context. An analysis of these two inputs

wiII establish where d.ata gaps exist which nequine Iong-tenm effonts to fiII,

such as tidal data, pnevailing wind dinection and speed' etc' Steps shoul-d

then be taken to establish research and sunvey projects to acqui::e infonmation

conside::ed to be high prionity. Both basic and applied science appnoaches

nlay be ::eguired. Knowledge requi::ed fo:: land-use policy is panticularly

necessary at this stage. A basic identifieation of coastal nesounces must

be made befone exploitation can be eonsidered and the necessar5' prognamme

fo:: identification of coastal r.esour^ces shoul-d be initiated at this stage '

td
a

t
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As coastal planning focusses on specific sites, uses on development

pnojects (see Tabls 3), a more detailed scientific app::oach is requined.

Detailed analysis is required on how the natu::aI systems will affect the

use or project, and vice versa. The systems must first be identified and

then 'evaluated as their impontance to design on impact. iaps in knowledge must

be identified. This requines a close intenaction between the scientist, the

engineer and the planner. A resear"ch prognamme must be established to

acquir.e high-p::ionity data needed for design purposes and to estimate the

environmental impact of the development pnoject. Resource sul:veys will be

requi:red to evaluate the specific resource in question. The scientific

work at this stage wil.l- be highly applied but may be usable fon basic science

as welln if the supponting resealrch projects are carefully designed' This

is particularly useful where the local envinonmental knowledge base is small'

because such research will help suppor"t later development projects by

pnoviding a better: undenstanding of the concer"ned natural systems. Tnained

manpower, resources and data pnocessing facilities a::e limited in most

count::ies, and effort must be directed to gathe::ing and processing only

a small po::tion of the envir"onmental pa::ameters. A caneful, thorough analysis

of the systems at the stant of a pnoject will save time, effo::t and nesources

duning implementation. The ::elevant panameters and systems should be

identified with as much precision as possible (and neviewed as the project

progresses) rathe:: than using a shotgun app::oach. Pniorities should be

established as to the parameters needing investigation and monitoning'

If the environmental analysis and the project design allow implementation

of the project, then a thind stage of envi::onmental :research should be

implemented to moniton and evaluate feedback between the envi::onment and the

development p:roj,ect. The .pecific type of resear:ch will depend upon the

parame.ten: a"- l: leasune! 
and the fr:equency of measurement. Long-te::m foflor-

up may or may not'be nequined, depending on the type of d'eveJ'opmerrt'pnoject' . ,.

For example, l-ittle follow-up wil-I be nequired after construction of a bridge,

but extensive follow-up may be r:equired to moniton the effects of a powen

plantts thermal plume in the water on atrosphere'

The scientific analysis at any of the thr^ee stages (planning, design

o:: implementation) may reveal major knowledge gaps conce::ning the fundamental

dynamics of a given natunal system or sub-system. The time fr:ame of the latter

two stages may not allow s'ubh knowledge gaps to be fitled as the nesearch

may be :rejected as too 1engthlr, too complex or too basic' If futune develop-

ment projects deal with the same natural system, then a mechanism mr'rst be

available to suppont scientific r^esear^ch into such systems ' Whether such
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Table 2. ExampL es 6f coastal develoDment.

Manine

Resounce exploitation

Sr:rface minena.l-s (sand, heavy minerals, phosphate, limestone, etc. )
Sub-sunface petnoleum
Distillation of sal-t water fon fnesh water:
Extnaction of chemicals fnom sea waten (salt, bromine, magnesium, etc. )
Dinect enengy extnaction from waves, currents, thermal diffenenc(3s, etc.

(of potential use) .-

Fishenies
benthic
pelagic
manicultune

Seaweed hanvesting

Constnuction

hanbouns
breakwaters
bnidges
offshore oil well-s and tenminals
powen plants

weanshone
offshoneo floating (planned)

buoys, light towens
underryaten pipelines and cables

Other: uses

Aesthetics and necneati.on
beach use
sailing
conservation aneas fon conal reefs, manine views, etc.
manine scientific research

Homes on houseboats and yachts
Transportation of goods and people by sea and air
Waste disposal ( solid and liquid waste, heat) .

Defence zones

Tenrestnial (mone complex than nnrine development and classified diffenently)
G-nauitat

life support system
necneation and aesthetics
social system j:ifnastnuctune
ecolory

Goods pnoduction/transfer:/use
Food pnoduct ion/trans f enlr:s e
Enengr pnoduct ion/t::ans fen/ us e
Waten pnoduction/tnans fen/use
Miner:al pnoduction tnansfer/use
Was te pnoduction/t:.ansfer
Land sunface use
Tnanspontation = tr:ansfen (roads, railnoads, ainponts, pipelines, wines, etcT)
Constnuction to support above.
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research is applied on basic is simply a semantic question if the tead time

is long.

The effont nequired to car^ny out envinonmentaf research shoutd not be

underestimated. First, environmental ::eseanch, particularly marine reseanch,

can be quite expensive in time and funds, and second, the development may

succeed or fail on the basis of the quality of the data acquined. A

compensating facton is that for most individual development pnojects only

certain natuqal systems will be cnucial to the design and impact, and thus

the nequined,data may be nestricted to only certain paramete::s. WelI tnained

scientists and engineers ane nequined so that they can draw on the extensive

existing knowledge acquired anound the wonld in similar environments and apply

it to the specific project. Field equipment and properly equipped scientific
vessels and laboratonies are requined to measure and analyse the data.

If basic and applied environmental r-esearch is to be self-sustaining and

effective in a country o:: negion, the envinonmental scientist must be

supported by an inf::astructune such as the one depicted in Figune 4.

Such an infrrastnucture can be evolved thnough a development scheme which

will produce the necessary human resources needed to develop and manage the

coastal nesources.

Fieure 4. Necessarv stnucture and act ivities fo:: a productive t

effective scientist whose hal-f-Iife is 10 vears.

Student

Resounces

Reseanch

Libnary

.\ Published
Knowl

I

Envir^onmentaf
Council

Colleagues
(local and fore )

Scientist
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SUMMARY

The natunal envinonment of the coastal anea is made up of interacting
natural systems: geological, biological, chemical and physical. The environ-
ment is extremely complex because it includes both manine and tenrestnial
systems, thei:: mutual inter:actions at the shoreline, as well as meteonological

systems. A very common charactenistic of these systems is that they are in
dynamic equilibrium; that is, any distu::bance, eithen natunal or man-aale,

on a system can cause pnofound changes on the entine system as it ::egains a new

balance.

Tl e pnoblem facing plannens is how to implement coastal area develop-

ment so that the development will not be thneatened by some unforeseen

aspect of the complex natural envinonment and in tunn the envi::onment wilf
not be advensely changed in some equally unfor:eseen way. Successful develop-

ment planning hence neguires a propen knowledge base and undenstanding of the

natu::al environmental systems involved for each sepanate development pnoject.
Fon each pnoject, the nelevant natunal systems must be identified, an assess-

ment must be rnade of existing envinrnmentaf data and information, a determination

must be made as to what data and studies are lacking a wonk plan must be

developed (and executed) to acquine and intenpnet the necessary knowledge a

detenmination must be made of who is to do the work with the time and resounces

nequired and monitoring of the envinonment must be ca::nied out as develop-

ment pnog::esses. Some of this knowledge can only be acquined thnough long-

tenm scientific ::esearch, other knowtedge is best acguined thr"ough specialised
applied science pnojects related to the specific development pnoject.

!
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THE ROLE OF THE UNIVERSITY

IN THE DEVELOPMENT OF NAT]ONAL MAR]NE POLICY

By

S.A. Moonjani

Depantment of Botany

Univer^sity of Nainobi

THE MARINE ENVIRONMENT OF TiJE KENYA COAST

Kenya has a ccastline of approximately 5O0km which lies entinely
to the south of the Equato::, f::om 1o4Ors. The coast is bondened by a namow

continental shelf which, for the most par"t is 3 to 10kn wide except ln the
north, off Lamu, whene it extends out to 45km. Fnom Malindi in the no:rth

to Shinoni in the south an almost continuous fringing reef has developed on

the continental shelf, being bnoken only opposite cneeks and e8ttfBldcc

whene the outflow of fresh waten has l":illed the co::als.

Most of the ::eef is dead and is in the for.m of Cle$etd" QJ$'tforrllne;
'ilJh are emersed at low tides. Living corals occun mainly on the seawand

side of the platforms and in shallow inshone negions. Thene are especially wcII
d.eveloped co:rals a::ound Kiunga, Malindi, Watamu and Kisite.

?he littor:al habitats of the coast are vanied. These include
beaches, cliffs, r:eef platfonms which may enclose rlagoonsr and channele,

sandy shones and mangove swamps. These habitats supporrt a nich vaniet5f of
flona and fauna

The nonthwa::d fl-owing East Afnican Coastal Curnent fonms the sunface

waten at the coast and governs the conditions in the uppen layen of the sea.

However:, its no::thwand extent, velocity, ventical thickness and salinity
ane a1l- affected by the two majon afternating monsooiral seasons to which

the coast is subject.

RESEARCH ACTIVITIES.

,4

Science studies on the manine envinonment in Kenya and its Iiving



-

- 2+7 - IDS/OP 28

and. non-living resources a::e limited" A br^ief ::eview of the published

wo::ks shows that the hydnognaphy of the East Af::ican coastal watel:s was

sr.r::veyed by Newel1 (fgSZ and 1959)" Since then little work has been done

to enhance the hydnog::aphical knowledge of the Kenya Coast.

The fishenies potentiat of the coastal- waters has been surveyed

by the Fishenies Department and the East African Marine Fisheries

Organisation" Howeven, mone comp::ehensive data are needed.

The coral neefs on the Kenya coast have been sunveyed recently by

Hamilton (}SZO), who has ca::nied out a mainly taxonomic studyr and by

Jachowski (fgZS) who has done an ecological sunvey of the Malindi Manine

Pa:-k. Studies on mar^ine tuntles have been done by Fnazier (1975).

Studies on the littoral have been car:r:ied out mainl-y by staff
membens of the Unive::sity of Nairobi. These studies have mainly been biolo
gicaln but mone recently some geological studies have also been ca::nied.

out. Since 1962 the Depantment of Botany has conducted pioneening ::esea::ch

in the marine botany of the Kenya coast. Pnof. W.E. Isaac collected

extensively along the coast between 1962 and 1969 and has written sevenal-t

mainly taxonomic, papelrs on the algae and ma::ine angiosperrns (Isaac 1967,

196811969, l-97I). Since L972, this author" has continued the work, mainly on

the ecological aspects. S.K. fmbamba (tglZ) and E.M. Lind (1956) have

made cont::ibutions.

The Depantment of Zoology has been less active in manine ::eseanch

due to staffing limitations" Howeven, short-ter:m nesear:ch activities have

been cannied out by Dn. C.P.M. Khamala on echinoderms (f9Zf) and by

Dn. R" Jackhowski (1975) who studied the stnuctur'e and ccology of co::al

neefs in Malindi Manine National- irark, as mentioned above . Tr'.e Depantment

of Geolory has r:ecently been active in manine studies, with Dn. A.R.T.

Hovets wonk on manine sediments" ( see anti.Ie r this vol-ume)

Othe:: studies on the littonal include those of Lawson ( fg0g ) , the

Bangon-Watamu Expenditjon of 1969, Yenenik (fgZO) and a gnoup fnom the

Univensity of Leeds (Evans et_s1r L977)

MARINE RESOURCES OF KENYA.

The manine nesoulrces of Kenya are pe::haps the least exploited
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natunal rtesounces of the countl:y. Thus, the::e is need to carry out
feasibility studies for economic exploitation of the living and non-living
resources and expand p::esent exploitation of the nesounces.

The inshone fishes of the coast ane at the moment exploited on a

sma.l-l scale and lar:ge1y at subsistence level. The co::al neefs ane p::oductive,
but not easily exploited by conventionaf methods. Thene is a need. to
impnove the fishing methods and to raise fishing to an economic level-. A1so,

since the continental shelf is nan::ow along most of the Kenya coasto offshone
fishenies, based on such species as tuna, should be encounaged. Ma::icultune

of fish and c::ustacea such as pl:awns and lobstens needs also to be

encounaged and commer"cialised. Beche-de-mer are being expo::ted from Kenya

on a smal-I scale at pnesent. However", the::e are no studies on these
creatures to aasess thein numbers and Iearrr their bioJ-ory in onden to
ensure continuous exploitation.

Studies on the algae of the Kenya coast by the authon show that
the:re ar"e algae of economic value. The feasibility of exploiting algae fon
the extnation of agan and alginate and thein use as fertilisen need to
be looked into in detail.

Mang::oves have been exploited fon a long time fon use as timben
for building purposes. Mangroves poles are expor.ted fnom Kenya to the
Middle East. Howeven, the::e is a need fon studies to assess the optimal
:rate of exploitation and conser:vation measures must be exe::cised, as

mangnove swamps are an impontant habitat for centain fisheries.

Shel-Is, conals and co::al fishes ar"e col-l-ected and sold to tounists
and also exported. Though the::e are centain nestnictions on the collectons,
these natunal nesources ane in many areas been overexploited which has

led to the destnuction of the reefs. A complete ban on collection has

been imposed to consenve the habitats for postenity.

The economically exploitabfe non-Iiving nesources of inshone and

offsho::e regions along the Kenya coast have been poonly sunveyed and

exploited. At pnesent, common salt is extnacted fnom sea waten by

evapo::ation at two sites nonth of Malindi. The Atlantic-type continental
shelf of the Kenya coast might potentially contain oil nesenves and

suuveys are now unden way to locate exploitable neser:ves. Heavy minenal-sn

O
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such as ilme:ite, hematite and zir:con, are known to be present on the Kenya

coast, as pointed out by Dr. Hove, but exploration needs to be intensified
to discoven whether commencially exploitable quantities exist. (see Hovers

papen in this Volume. )

In addition to possibilities for e>ploiting the ma::ine resounces

of the Kenya coastal environment, thene is a need to study and conser"ve the

manine flona and faunal to guard against pollution, fon example by

siltation, sewage effl-uent and oil- spillage; and to retrieve and Pneserve

items of historical importance along the coast. The contribution of the coast

to the Kenyan tourist industny of this country is weII known and ::equines

no fur:then elaboration.

THE ROLE OF THE UNIVERSITY.

The University as an institution of higher lea::ning must invol-ve

itself in enhancing our: knowledge of the manine envi::onment and the animal-

and plant life of the region, as well as cont:ributing to the development

of manine nesoulces, As pointed out in this volume and in the pape:: by

Mr. Makaun thene ane indications of a wealth of living and, to some extent,
non-Iiving marine nesources in Kenyat s coastal waters which a::e at the moment

not been fully exploited largely due to inadequate knowl-edge a about them.

What we do to exploit, manage or conserve the marine nesources,

we need in the finst instance an accurate inventory of the envinonment, the

processes operating initial and the factons which influence it. A neview

of the litenature has shown that comprehensive information geological, chemical
physical and biol-ogical aspects of the Kenya marine environment ane Iacking

and it is impenative to acquire this infonmation assess the potentials fon

national planning and management. The research Prognammes in the nelevant

department of the University should be co-odinated to meet these needs.

One of the reasons fon the Iack of infor^mation of the marine envir:onmentt

and its resoupces has been the lack of tnained pensonnel in Kenya and the

lack of funds and facilities to carny out nesear:ch prognammes. Specific

tnaining in manine scienees has been at a low level in Kenya. Apant from

some gndergraduate coulrses in the 1.Sc. pnogramme at the Univensity, thene

have been two negional training courses sponsored by UNESCOTs Division of

Mar:ine Sciences which were held at the Kenya coast. The first was held in

1973 and was on tThe Innen Shelf and Neanshore Environmentsr r and the

t
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second one in 1974 was on tsedimentolory of the coast and shel-f Envinonmentr.

The univensityrs policy as an institution of higher rearning j.,: eol-e
tc design suitabr-e t::aining pnogr:ammers to fur-fir- the countryrs manpowen

nequinements. As far as teaching pnogrammes are concerned, the Depantment
of Botany and Zoologr have been offening course in marine botany and
'zccic']gy as part of thei:: undengr:aduate pnogrammes. Up to r_g76, these wene
cone courses and inr:luded a joint field course at the coast. Since the 1976/77
session the numben of nranine-onientated cou::ses has incneased in both
the depantments and provisions have been made fon some degnee of speci.-
lisation in this field.

The.Departments of Geognaphy and Georory al-so cover coastal- and
manine matenial in thein pnogrammes and have been conducting a field cour:se
at the coast. The Univensity has recognised that thene ar:e deficiences in
the pr"esent counse system. Trained gnad.uates are needed to take up nesea::ch
and technical responsibil-ities in neseanch institutes and othen onganisations,
e'8'r the Univensity, the Fishenies Depantment, EAMFRO and the manine parks.
consequently the Facurty of science has thought it appropriate to
intnoduce a co-or"dinated multi-disciplinary plrognamme in marine sciences.

A committeer comprised of members fnom the vanious depantments, was
set up in 1976 to dnaw up a viabl-e undengnad.uate prognamme in manine sciences.
The dnaft pnognamme has been unden discussion by the depar:tments and. it is
hoped to be launched in the LgTg/7g session.

Pnoposed Pnogramme of Studies for the B.Sc. Degnee in Marine Sciences

A one-unit intnoductory course, covening the basic concepts of both
the physical- and biologieal components of manine sciences, wiJ-1 be offe::ed
in the fir:st yean. The second - and thind - year programmes wirr be
equivalent to one subject and wilr be offened unden the physicar and
biological manine sciences options. This is necessar:y to alrow for individual
intenests and specialisations. rt is contemprated that teaching the
vanious courses wirr initially be the r^esponsibirity of individual
depantments. Howeven, a furly-fledged depantment of manine sciences is
envisaged at a later stage. . rnitialry the manine science prognamme (MSp)
wirl be nun by the Depantment of Botany with the advice of an rnter-
depantmental Committee made up of nep::esentatives of arI the par^ticipating
depantment.

The proposed programme is outlined below:

a

l,

a
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Units to be Offened under: the Marine Science Pnograrnrne.

Yean 1. Intnoduction to nnnine sciences ( r Unit)

Chemical, physical and biological aspects of the manine environment

will be covened.. AI1 depa::tments will participate in the teaching of this
unit.

Year 2. A. Phvsical Mar^ine Sciences Option

CORE COURSES OTFERING DEPARTMENTS

l. Chemical ?roper'lies of Sea ,,ater ( t Ur:it)

2. Coastal Topogr:aphy and Coastal- Processes (f Unit)

3. Minenalogl and Petnologr of Ma::ine Sediments
( r unit)

4. Air-Sea Intenactions ( I Unit)

5. Bio1ory of Manine Plants ( 1 Unit)
6. Ecology of Mar:ine Anthnopods (] Unit)
7. Zooplankton (* Unit)

Chemistry

Geography

Geology

Mete::o::oIogr

Botany

Entomolos/

Zoologit

a 1.

2,

3.

4.

5.

B. Bioloeical- Manine Sciences Ootion

CORE COURSES

Biologl of Manine Plants (f Unit)
Anthnopod Systematics (1 'lnit)
Ecolory of Ma::ine Arthropods (] Unit) .

Zooplankton ( t unit)
Evalution and Systematics of Ma::ine Invertebnates

( ] unit)
Chemical Prope::ties of Sea Water (1 Unit)
Coastal Topog:raphy and Coastal Pnocesses

(r unit)
AirSea Interactions ( f Unit)

OFFERING DEPARTMENTS

Botony

Entomolory

Entomologl

ZooIory

Zoology

Chemistry

Geog::aphy

Meteorologlt

6

7

8

Yean 3. A ical Sciences 10n

CORE COURSES

Shone and Offshone Str"uctunes ( I Unit)
Eustatismn Types of Coasts and Shorelines;
Suhmanine Morpholory ( 1 Unit)
Geo1ory of Oceanognaphic Aneas ( f Unit)

I
2

OFTERING DEPARTMENTS

Chemistry

Geography

GeologyJ
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4. Pno ect: each student will out a nesearch ect
in his Fie1d of soecial-isation (r unit)

OPTIONAL COURSES

1 Marine Natunal- Pnoducts ( l- Unit)
Genena1 and Loca] Cinculation of the AtmosDhene

( r unit)

B. Biological Sciences Option

CORE COURSES

1. Ecology of Benthic Manine Pl-ats ( f Unit )

2. Phytoplankton (* Unit)
3. Biolory and Behaviou:: of Marine Ar.thnopods

( 1 unit)
4. Compa:rative Physiology of Marine ArthnoDods

( 1 Unit)
5. Marine Fishenies ( I Unit)
6. Ecology and Behavioun of Ma:rine Animafs ( I Unit )

1 . Pnoject. each student wil-l eannv out a reseanch
Dnoject in his field of specialisation. ( f Unit)

IDS/OP 28

Chemistr:y

Meteonolory

Botany

Botany

EntomoIory

Entomologr

Zoologv

ZoolopXr
I

The cou::ses in the Biol-ogical Marine Science option ane designed
to p::oduce gnaduates who would be fishenies office::s, manine ecologists
and biologists. The Physical Manine Science Option will pnoduce scientists
who can deal with pollution pnoblems and chemical and physical asDects to the
rnanine envi::onment. Postgnaduate Dnogrammes will also be offened.

To impJ-ement this pnogramme the Univensityrs physical facilities
at the coast need to be expanded and additional manpowen recnuited . The

Dnesent physical facilities at Moana, the Botany Departmentrs manine

field station, are limited to a small Iabonatory, without flowing sea waten,
and simple living accommodation fon five to eight scholans, Howeven,

the site offens ample space fon additional- developments. Futune development
plans include a new class and neseanch labonator:y block with fol-lowing
sea wate:r, additional housing units fon staffs, a student hostel and a
fibne-glass boat for inshone fishing and plankton collection. Aquisition
and devel-opment of othen sites mone suitable for geological- and nelated
physical manine studies is afso envisaged.

a
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Co-openation with existing labonatonies at the coast (e.g. those

of the Fishenies Depa::tment, the Marine panks and EAMFRO) in neseanch, teaching
and vessel facilities is envisaged to make the pnognamme mo::e effective, but
this aspect has not yet been investigated fuI1y. FinaIIy, the tlnivensity
cannot affond to set up a manine science complex at the coast on its own.

Fr.rnds fnom outside will have to be sought.

Othen institutions in Kenya involved in the manine sciences

include the Fishenies Department, EAMFRO and the marine panks. A national
ma::ine institute has been proposed by the National Council fon Science and

Technology. It is hoped that such an institute would involve itself in
a numben of aneas: -

c

a.

b

c.

The for:mulation of policies for neseanch and development

The co-ordination of all manine neseanch activities in the
countr:y.

The development of natlt::al and human nesources in the
a!'ea, and

Commr:nication with UNESCO/UN and FAO/UNDP who have shown an
inter:est in the national manine pr:ognamne, in the hope of
obtaining financial aid fno them.

.t"
coastal

d
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