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CHAI RPETTSON'S FOIIEWORD

The Draft Salaries and Remuneration Cornmission (Remuneration and Benefits of State and

Other Public Officers) Regulations,2022 were forwarded by the Salaries and Remuneratign

Commission (SRC) to the Clerk of the National Assernbly vide a letter Rcf
SRC/ADM/18i58) iated 6tr' June 2022. The Draft Regulations were subsequently tabled

before the House 
'on 

7th June 2022 and referred to tlre Committee on Delegated Legislation

for consideration

Section 26(2) of tfte Salaries and Rernuneration Commission Act (No. l0 of 2011) provides

that the power to make regulations shall be exercised only after a draft of the proposed

regulations lras been approved by the National Assembly.

The purpose of the Draft Regulations is to provide for the procedure for:

(i) setting and reviewing remuneration and benefits for State Officers,
(ii) advising on relnuneration and benefits for other public officers, and

(iii) reviewing remLrneration and benefits of other pLrblic officers.
In accordance witlr section l6 of the Statutory Instruments Act,.2013, the Committee lTeld a

meeting witlr tlre Salaries and Remuneration Commission on22nd November,2022.

The Cornrnittee also held rneetings with the Teachers Service Commission, the Parliamentary

Service Commission, the Public Service Commission, and the Judicial Service Commission

on 24th February,2023.

The Comrnittee noted witft concern that contrary to the requirements for public participation

set out in Articles l0 and ll8 of the Constitution, sections 5, 5A, l3(a) and the Schedule to

the Statutory Instruments Act (No. 23 of 20lj) read together with Standing Order 210 that

requires the Regutation-Making Authority (RMA) to conduct public participation and

sufficient consultation with the stal<eholders and persons likely to be affected by the

regulations, the public participation was not sufficiently conducted with those likely to be

affected by the Draft Regulations.

Having considered the Draft Salaries and Remuneration Commission (Rernuneration and

Benefits of State and Other Public Officers) Regulation, 2022 in line with the Constitution,

the Interpretations and General Provisions Act (Cap 2),the Statutory Instruments Act (No 23

of 2013),the Salaries and Remuneration Commission Act (No.l0 of 20lJ), the-Committee
resolved to recommend to the House NOT to npprove the publication of thc Draft
Satarics and Remuncration Comrnission @ernuneraticn and Benefits of State and

Other Public Officers) Regulntion, 2022 for failing to conduct public participation as

required by the Constitrition and Statutory Instruments Act and contravening the provisions

of the Constitution and the Salaries and Remuneration Commission Act, 2011.

In conclusion, I wish to most sincerely thank the Speakerand the Office of the Clerk of the

National Assembly for the invaluable support accorded to the Committee in the discharge of
its mandate.

On behalf of the Members of the Select Committee on Delegated Legislation and pursuant to

Standing Order 2lO (4), it is my pteasure and duty to present to the House the Committee's

Report on its Considcration of the Draft Salaries and Rcmuneration Commission
(ftemuneration and Benefits of State and O.ther Fublic Olficers) R.egulationsr2022-

Hon Samuel I(iprono Chepl<onga, CBS, M.P.
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r.() PREtrACE

1.1 Establishment and Mandate of the Committee

1. The Select Committee on Delegated Legislation is established pursuant to Standing
Orcler No. 210 and is rnandated to consider statutory instruments submitted to
Parliament for consideration. The Committee is expected to consider in respect of any

statutory instiument, whether it is in accord with the provisions of the Constitution, the

Act pursuant to which it is made or other relevant written laws.

2. The Comrnittee is mandated to consider in respect of any statutory instrument, whether

it:
a) is in accordance with the provisions of the Constitr-rtion, the Act pursuant to

which it is nTade or other relevant written laws;
b) infringes on fundamentalrights and freedoms of the public;
c) contains a matter rvhich in the opinion of the Committee should rnore properly be

dealt with in an Act of Parliament;
d) contains irnposition of taxation;
e) directly or indirectly bars the jurisdiction of the Courts;

0 gives retrospective effect to any of tlie provisions in respect to which the

Constitution or the Act does not expressly give any such power;
g) involves expenditure from the Consolidated Fund or other public revenues;
h) is defective in its drafting or for any reason the form or purport of the statutory

instrument calls for any elucidation;
i) appears to make solne unusual or unexpected use of the powers conferred bythe

Constitution or the Act pursuant to which it is made;
j) appears to have had unjustifiable delay in its publication or laying before

Parliament;
k) makes rights, liberties or obligations unduly dependent upon non-reviewable

decisions;
l) makes riglrts, liberties or obligations unduly dependent insufficiently defined

administrative powers;
m) inappropriately delegates legislative powers;
n) imposes a fine, imprisonment or other penalty without express authority having

been provided for in the enabling legislation;
o) appears for any reason to infringe on the rule of law;
p) | inadequately subjects the exercise of legislative power to Parliamentary scrutiny;

and
q) accords to any other reason that the Committee considers fit to examine.

?
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1.2 Committee Mcmbcrship

3. The Cornmittee membership cornprises of:

Hon. Chepkonga Kiprono Samuel CBS, M.P
Chairperson

UDA
Ainabl<oi uencv

Hon. Githinji, Robert Gichumi M.P
Vice Chairperson

UDA
Gichugu Constituencv

Hon. Mbui, Robert, CBS, M.P
WDM-Kenya
I(athiani Constituencv

Hon. Dekow Barrow Moharned, M.P
UDA
Garissa Townshin Constituency

Hon. Julius Lekal<eny Ole Sunkuli , EGH,
EBS, M.P.
KANU
I(ilqoris Constituency

Hon. Odoyo, Jared Okello M.P
ODM
Nvando Constitucncv

Hon. Mwirigi, John Paul, M.P
UDA
Igcmbc South Constituency

Hon. Chepkorir, Linet M.P
UDA
Ilomet Countv

Hon. Munyoro, Joseph I(amau M.P
UDA
I(igumo Constitucncv

Hon. I(iplcoech, Gideon I(imaiyo M.P
UDA
I(civo South Constituency

Hon. Ruku, Ceoffrey l(ariuki I(iringa M.P
DP
Mbeere North Constituencv

UDA
Bureti Constituencv

Hon. Chebor, Paul M.P
UDA
Roneai Constituencv

Hon. Lenguris, Pauline M.P
UDA
Sambunr CountY

Ifon. Onchoke Mamwacha Charles M.P.
UPA
Donchari Constitucncv

Hon. Yakub, Adow l(uno, M.P.
UPIA
Bura Constituencv

Hon. Kamene, Joyce M.P
WDM-l(enya
Machal<os County

Hon. Mwale, Nicholas S. Tindi, M.P
ODM
Butere Constituencv

Hon. Mnyazi, Amina Laura M.P
ODM
Malindi Constituencv

Hon. Abdullahi, Bashir Sheikh, M.P.
UDM
Mandera North Constitucncv

Hon. Mugabe, Innocent Maino, M.P
ODM
Lil<uyani Constitucncv
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Clerk Assistant I
Principal Legal Counsel

Clerk Assistant III
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2.0 CONSIDERATION OF TI{E DRAFT SALARIES AND REMUNERATION
COMMISSION OTtrMUNERATION AND BENBFITS OF STATE AND OTHER
PUBLTC OFFTCERS) REGULATTONS, 2022

2.1 Introduction

5. The Salaries and Remuneration Commission made the Draft Salaries and Remuneration
Comrnission (Remuneration and Benefits of State and Other Public Officers)
Regulations,2022 in exercise of the powers conferred by section 26 of the Salaries and

Remuneration Commission Act, 20I l.
6. Section 26(l) of the Salaries and Remunerations Commission Act,2011 empowers the

Salaries and Remunerations Commission (SRC) to make Regr.rlations for better carrying
into effect of any provisions of the Act. Further, section 26(2) provides that the power

to make regulations shall be exercised only after a draft of the proposed regulations has

been approved by the National Assernbly.
7. The Oraft Reguiations were submittecl to the Clerk of the National Assembly on 6tl'

Jvne 2022 and laid before the l{ouse on 7tt' Jvne,2022.

2.2 Objects ancl Purpose of the Rcgulations

8. The Draft Salaries and Remuneration Commission (Remuneration and Benefits of State

and Other Public Officers) Regulations,2022 provides for the following:

b)

the timeline, procedure, requirements and considerations to be used in the review
of remuneration and benefits as well as the communication and implementation of
the reviewed remuneration and benefits;
the setting and review of pension for other public officers by the Salaries and

Rem uneration Commission;
the purpose, procedure, information required and conditions under which a job

evaluation will be undertaken as wett as the review of the evaluation results in the

event of dissatisfaction by a public body;
the procedure and conditions for setting and developing salary structures for State

officers and advising on salary structures for other public officers;
the procedure and factors to consider in coming up with financial"tewards grother
incentive schernes; and
the duration, benefits accruing and procedure of coming up with collective

bargain ing agreements.

c)

2.3 Lcgislzrtivc Contcxt and Policy Bachground

9. Article 230(4) of the Constitution mandates the Salaries and Remuneration Commission

to set and regularly review the remuneration and benefits of all State Officers and

advice the National and County Governments on the remuneration and benefits of all

other Public Officers.

10. ln discharging its rnandate, Arlicle 230(5) of the Constitution and section l2(l) of the

Salaries and Reniuneration Commission Act, 2011 requires the Salaries and

Remuneration Commission to ensure:

a) that the total public compensation bill is fiscally sustainable;
b) that public services are able to attract and retain skills required to execute their

functions;

a)

d)

e)

0
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c) prcductivity and performance; and
d) transparency and fairness.

11.In addition to the functions outlined in Article 130(4) of the Constitution, section 11of
the Salaries and Remuneration Comrnission mandates the Salaries and Remuneration
Commission to:

a) inquire into and advise on the salaries and remuneration to be paid out of public
funds;

b) keep under review all matters relating to the salaries and remuneration of public
officers;

c) advise the national and county governments on the harmonization, equity and fairness
ofremuneration for the attraction and retention of requisite skills in the public sector;

d) conduct comparative surveys on the labour markets and trends in remuneration to
determine the monetary rvorth of the jobs of public offices;

e) determine the cycle of salaries and remuneration review upon which Parliament may
allocate adequate funds for implementation;

0 tnake recommendations on matters relating to the salary and remuneration of a
particular State or public officer;

g) make recotnrnendations on the review of pensions payable to holders of public
offices; and

h) perform such other functions as may be provided for by the Constitution or any other
written law.

12. Section 26(l) of the Salaries and Remuneration Act empowers the Salaries and

Remuneration Commission to make regulations generally for the better carrying into
effect of any provisions of the Act. However, the power to make Regulations in section
26 of the Act can only be exercised only after a draft of tlre proposed Regulationshas
been approved by the NationalAssembly.

2.4 Overvierv of the Regulations

13. Part I of the Regulations provides for the citation and interpretation of the various
tenns used in the Regulations. This part also provides the objectives of the Regulations
including to facilitate the discharge of Salaries and Remuneration Commission's
mandate and to provide for the procedure of setting and reviewing remuneration and
benefits for State officers; of advising on remuneration and benefits for other public
officers and of keeping under review all matters relating to salaries and remuneration of
other public officers.

14. Part II of the Regulations provides for the following:
a) The tirneline, procedure, requirements and considerations to be used in the review of

remuneration and benefits as well as the communication and implementation of the

reviewed remuneration and benefits. Pension- the Draft Regulations provide for the

setting and review of pension for other public officers.

b) Job evaluation-The Draft Regulations provide the purpose, procedure, information- -:' re{oiredaRd-cOirditions i:hder Which a job evaluation will be undertaken as well as the

review of the evaluation results in the event of dissatisfaction by a public body.

c) Salary structures-The Draft Regulations provide the procedure and conditions for
setting and developing salary structures for State officers and advising on salary

structure for other public officers.
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d) Rewards and incentives- The Draft Regulations provide the procedure and factors to

consider in corning up with financial rewards or other incentive schemes.

e) Collective bargaining agreements-The Draft Regulations provide the duration,

benefits accruing and procedure of coming up with collective bargaining agreements.

15.Part III provides the obligations placed on public bodies; powers of the Salaries and

Remuneration Comrnission sgch as to requesi for the relevant information, monitor and

evaluate the reviewed remuneration and benefits and the Sataries and Remuneration

Cornmission's obligation to conduct stakeholder consultation and to sensitize public

bodies on the implementation of the reviewed remuneration and benefits.

2.5 Scrutiny of thc Instrument

16. Pursuant to section 16 of the Statutory Instruments Act,2013, the Committee invited

the Regulation rnaking Authority (The Salaries and Remuneration Commission) to a

pr"-publi"ution scrutiiy meeting on Friday, 3d June, 2O2l to consider the Draft

ilegulations and the foilowing reiommendations were made by the Committee during

the plenary -
a) the Salaries and Remuneration Commission to clearly set out its salaries and

remuneration mandate with respect to State and other Public officers;

b) the Salaries and Remuneration Commission to clarify the purpose of conducting Job

Evaluation and resultant job evaluation grading structures; and

c) the Salaries and Remuneration Commission to incorporate equitable share of revenue

to counties as a factor for consideration in advising County governments on

retnuneration and benefits for other public officers.

17. Subsequently, Secretary/CEO of the Salaries and Remuneration Commission forwarded

a letter Ref. SRC/AD-M/l8 (58) dated 6d' June, 2022 addressed to the Clerk of the

National Assernbly forwarding ihe Revised Draft Regulations for consideration and

approval by the National essembly. The letter indicated that the Commission had made

the requisiie amendments to the Draft Regulations by deleting clause 31 as per the

Comrn ittee's gu idance.

18. The Committee orr Delegated Legistation at its 25tl' sitting held on 7tl' June, 2022 at

Continental House, Parliament Buildings considered the Draft Regulations. The

meeting was attended by the Salaries and Remuneration Commission, Judicial Service

Commission, Public Service Commission and Teachers Service Commission.

19. At this meeting, the Pubtic Service Commission indicated that it had inforrned the

Salaries and Rimuneration Commission tlrat the Draft Regulations contravened the

Constitution and exceeded the constitutional and statutory functions of the Salaries and

Remuneration Commission. The Public Service Commission also informed the

Committee that its cornments had not been taken into consideration in the Draft

Regulations and that the Salaries and Remuneration Commission had not convened a

stalceholders' validation forum on the Draft Regurlations.

20. The Teachers Service Cornmission informed the Comrnittee that Regulation 6 and 2l of

the Draft Regutations contravened the Constitution and encroached on its constitr-rtional

mandate. It further indicated that its input had not been incorporated in the Draft

Regulations.

t2



2l.The Judicial Service Commission conveyed its objection to the draft Regulation. JSC
subrnitted that the Draft Regulations were unconstitutional and in excess of powers
bestowed upon the Salaries and Remuneration Cornrnission. lt also indicated that the
Regulations violated the independence of the Judiciary and its functions under the
Constitution.

22.In response to the comments by Judicial Service Conimission, Public Service
Commission and Teachers Service Commission at the meeting, the Salaries and" 
Remuneration Comrnission subrnitted that it had taken into consideration the proposals
of the three Constitutional Cornmissions before subrnitting the Draft Regulations to
Parliarnent. However, it had not conducted a stakeholder validation workshop on the
Draft Regulations nor had it engaged the other Constitutional Commissions on their
inpul on the Draft Regulations.

23.In this regard, the Committee resolved that the Salaries and Remuneration Commission
should engage the other Constitutional Commissions on the Draft Regulations before
subrnitting them to Parliarnent for approval.

24.The Comtnittee on Delegated Legislation in the 13tl'Parliament held a meeting with the
SRC on 22nd Novembei,2022 io brief it on the Draft Regulations during-whiclr it
observed as follows:

i. the SRC had engaged the Committee on Delegated Legislation in the l2th
Parliament on the Draft Regulations, however, the Commission was advised to
comprehensively engage all the relevant stakeholders as concerns had been
raised by some stakeholders whose views had not been addressed in the Draft
Regulations;

ii. during the preparation of the Regulations, SRC had engaged and received
comments from 52 stakeholders, whose matrix was annexed to the Draft
Regulations presented to the Cornrnittee;

iii. the SRC Act,20ll has not defined the terrn 'benefits', lrowever, it has been

defined in the Employment Act,2007.;
iv. whereas the role of SRC on Benefits and Rewards regulating in accordance

, with Article nU$)(a) ofthe Constitution, concerns were raised as to whether
the Benefits and reward setting aspect was beyond their nrandate. It was
however, clarified that the role of SRC on this matter was advisory, as they

i give the benefits range whereas the employers lrave discretion over the
benefits administration; and

v, Regulation 26 was giving the Commission more powers over and above what

is envisaged in the Constitution.

2.6 Submissions from Staheholders Engagement

25.The pornrnittee also invited the Parliarnentary Service Cornmission, Public Service- -Coininisiion, 
TEaCEers'-Service Cornrnission and Judicial Service Comrnission for'a

stakeholders' engagement on Friday, 24th February, 2023 to deliberate on the Draft
Regulations. It however, emerged during the stakeholder engagement that the SRC had

not engaged the Commissions as directed by the Committee as was constituted in the

12th Parliarnent during the meeting that was held on 7th .lune,2022.

l3



2.6.1 Public Scrvicc Commission

26.thedefinition of the term "benefits" in the regulations are ultra vires for encompassing

non-financial compensation which exceeils 'thb mandate of the Salaries and

Remuneration Commission under Article 230(4) of the Constitution;

27.the definition of the tenn "state body" gives SRC the power to deal directly with

Ministries, Departments, Agencies, State Corporations and Universities all of which fall

within the mandate of the Public Service Commission;

28. Regulation 3(b) (iii) is unconstitutional to the extent that it confers SRC the sweeping

mandate to keep under review all matters relating to salaries and remuneration for other

public officers contrary to Article 230(4) of the Constitution;

29. Regulation 4 exceeds the powers and functions of SRC as provided for in ArticleB0(a)
of the Constitution ancl section I I of the Salaries and remuneration Cornmission Act,

2011;

30. Regutation 4(4) is unconstitutional to the extent that it empowers SRC to undertake the

review taking into account the applicable national budgeting and planning cycles;

31. Regulation 5 is unconstitutional and ultra vires to the extent that it gives SRC power to

deal directly with public bodies to the exclusion of service commissions responsible for

reviewing of terms and conditions, and are therefore capable of dealing with the

requests and recommendations of SRC;

32. Regulation 6 is inconsistent with the Constitution, the Pensions Act, the Retirement

Benefits Act, the Public Service Superannuation Scheme Act, and section 11(g) of the

SRC Act for vesting pension and retirement benefits to the SRC, including setting the

formula for pensions payable to public officers;

33. Regulation 7(1) (g) and O are unconstitutional and ultra vires to the extent that they

vest job and perfonnance evaluation on SRC and not the employer;

34. Regulation 8(b), empowering SRC to advise and determinb the time frame for

implernentation of the advice is tantamount to making the advice binding contrary to the

finding of the Supreme Court in Kenya Vision 2030 Delivery Board and the

Contntission on Adntinistrative Justice & 2 Others SC Petition No 42 of 2019;

35. Regr-rlation 9(16) are unconstitutionat and ultra vires to the extent that they empower the

SRC to undertake job evaluation instead of the relevant service commission;

36. Regulation l9(2) is unconstitutional to the extent that it provides that salary structures

for other public officers may only be reviewed on the advice of the SRC;

37..Regr-rlation 21(2) is contrary to Article 249 of theConstitution and should be deleted to

the extent that it seeks to unlawfully usurp the mandate of public service employers by

irregularly granting the SRC the mandate to advise on internal managerial prerogatives

of public enrployers;

t4
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38. Regulation 2l(2) goes beyond the powers of the Commission to the extent that it
mandates public service institutions to seek prior advice of the SRC before awarding its
public officers any reward for productivity and performance;

39. Regulation 23(3) is ultra vires to the extent that it prescribes the period of collective
bargaining agreement;

40. Regulation 24(l) derogates from the powers of the public service employers to the

extent that it requires public service institutions to seek prior advice of SRC before

comrnencernent of collective bargaining negotiations;

41. Regulation26(2), (3) and (4) are ultra vires for going beyond the powers of the SRCto
advise;

42. Regulation 28(l), (2) and (3) are contrary to the established procedure of litigation
before the judiciary;

43. the Draft Regulations do not provide for a guide on when a service commissiott
responsible for public officers may seek for advice frorn SRC, the attendant procedure

and documents;

44. PSC further noted that clause 4 of the said Regulations does not provide for annual

increments for State Officers.

45.Additionally, PSC noted that contrary to Article 4l(5) of the Constitution, which states

that, Every trade union, entployers'organizations and entployer has the right to engage

in collective bargaining the, SRC has invited itself to the CBA negotiations, clear the

negotiated agreement, and monitor the irnplementation of the advice it has given

through the Regulations which is outside its mandate.

2.6.2 P arliamentary Service Commission.

46. The Parliamentary Service Commission noted that the SRC has in the past, overstepped
its mandate of setting remuneration and benefits of State Officers, for instance, in the

Gazette Notice dated. 27tt' July, 2022 in which SRC purported to review and set

remrlneration for the Members of the 13tl'Parliament before it was even constituted.

47.The Commission further noted that, unlike other State Officers in the same scale asthe

Members of Parliament, SRC does not provide for graduated salaries for Mernbers of
Parliament, with annual increments factored in to compensate for inflation and the

rising cost of living.

48.The Comrnission further submitted that SRC has also arrogated upon itself the powers

- ----*-to-regulate-facilitation.allowances like claim for rnileage reimbursable and per diems

contrary to Article 230(4) of the Constitution which limits the powers of SRC to setting

and regularly reviewing remuneration and benefits. It submitted that regulation of
facilitation allowances by the SRC interferes with the responsibility of the

Parliarnentary Service Commission to provide facilitation to members of the Parliament

to undertake their constitutional mandate.
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49. The Parliamentary Service Comrnission further submitted that, whereas the SRC is
vested with the powers to set remuneration and benefits for State Officers, its role is
merely advisory when it comes to other public officers. The Comrnission subrnitted that

it is a regulatory overstep for _the SRC to set salaries and other benefits for
parliamentary staff who are eurployees of the Parliamentary Service Commission.

50. The Parliarnentary Service Colnmission further submitted that employers of public
officers are not required to obtain the approval of SRC when setting the salaries and

benefits of public officers, and therefore, the Draft Regulations are ultra vires to the

extent that they seek to make it mandatory for the public bodies to comply with the

advice it provides with regard to the remuneration and benefits of public officers.

2.6.3 Judicinl Scrvice Commission (JSC)

5l.JSC noted that the Ilegulations contravenes Article 172(l) (b) of the Constitution that

gives the JSC exclusive powers to review and make recommendations on the conditions
of service for judges and judicial officers other than their remuneration, and to review
and make recommendations on the remuneration and conditions of service for the staff
of the Judiciary.

52. It furlher subnritted tlrat the Draft Regulations contravene Article 249(2) of the

Constitution which provides that the Commissions and independent offices are subject
only to the Constitution, the law and are independent and not subject to direction or

control by any person or authority.

2.6.4 Teachers Service Commission

53. TSC highlighted that the definition of the term "benefits" in the Draft Regulations is

ultra vires for encompassing non-financial compensation which elceeds the mandate of
SRC under Article 230(4) of the Constitution;

54. They also noted that Regutation 3(b) (iii) is unconstitutional and should be deleted as it

confers the SIIC the sweeping mandate to keep under review all matters relating to

salaries and remuneration for other public officers contrary to Article 230(4) of the

Constitution;

55.In addition, Regulation 6 is inconsistent with the Constitution, the Pensions Act, the

Retirement Benefits Act, the Public Service Superannuation Scheme Act, and section
l1(g) of the SRC Act for vesting pension and retirement benefits to the SRC, including
setting tlre formula for pensions payable to public officers;

56.Further, Regulation 2l(2) is contrary to Article 249 of the Constitution and should be

deleted to the extent that it seeks to unlawfully usurp the mandate of public service
employers by irregularly granting the SRC the mandate to advise on internal managerial
prerogatives of public employers.

57. TSC also noted that they were never invited by the SRC for public participation on the

said Regulations. They submitted that they were only invited for public participation on

the Guidelines but not the Regulations.
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3. O COVT1VIITTEE OBSERVATIONS

58. Having examined the Draft Regulations against the Constitution, the interpretation and

General Provisions Act (Cap 2) the Statutory Instrurnents Act (No. 2 j of 201 3) and the

Salaries and Remuneration Commission Act (i/o. I0 of 2011), the Committee observed

THAT_
3.1 Statutory Timelines

59. Unlike Regulations made under other Statutes, section 26(2) of the Salaries and

Remuneration Commission Act, (No. l0 of 201 1) requires that the Regulations made by
the Comrnission under the Act (&rc to their very nature) MUST be laid before the

NationalAssembly and approved by the House before they are published inthe gazette.

60. The Draft Salaries and Remuneration Comrnission (Remuneration and Benefits of State

and Other Public Officers) Regulation, 2022 were properly laid before the House in
Draft form as contemplated under section 26(2) of the Salaries and Remuneration
Commission Act, 201l.

3.2 Consultations/?ublic Participation

6l.Articles 10 and 118 of the Constitution and section 5 of the Statutory InstrumentsAct
require that the regulation-making authority conducts public participation and sufficient
consultation with the stakeholders and persons likely to be affected by the regulations.

62.The Salaries and Remuneration Comrnission indicated in the Explanatory memorandum
submitted along with the Regulations that extensive consultations were conducted while
preparing the Draft Regulations, with key stakeholders whose input was taken into

account before finalization of the Draft Regulations. The Salaries and Remuneration
Commission attached a schedule of a report and public participation feedback on the

Draft SRC (Remuneration and Benefits of State and other Public Officers) Regulation,
2022.

63. The Salaries and Remuneration Commission via a Ietter to the Clerk of the National
Assernbly Ref. No. SRC/TS/I2 dated 1't November, 2022 indicated that the Draft
Regulations were subjected to Public Participation between 28tl' February and 4tl'

March, 2022 and l0tl'March 2022.This was done through sensitization sessions and

involved Ministries, Departments and Agencies, State offices, County governments, the

Courlcil of Governors, Law Society of Kenya, Association of Professional Societies in

East Africa, I(enya Law Refonn Commission, Central Organization of Trade Unions
amoilg other Stakeholders.

64. However, the TSC, Parliamentary Service Cornmission, PSC and JSC indicated during

the stakeholders meeting hetd on 24't' February, 2023 that they were not engaged in

publlc participation and consultation by SRC in regard to the Draft Regulations as

iirected by the Comrnittee on Delegated Legislation of the l2tl'Parliament during its

25tl' Sitting on 7tt' June, 2022.

3l Begs-! gloryJn pact Statemen t

65. The Draft Regulations do not require a Regulatory hnpact Assessment within the

meaning of sections 6,7 and 8 of the Statutory Instruments Act, as they do not impose

costs on any communiry or part of the community.
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4.0 COMMITTEE RECOMMENDATION

66. Having considered the Draft Salaries and Remuneration Commission (Remuneration
and Benefits of State and Other Public Officers) Regulation, 2022 in line with the
Constitution, the Interpretations and General Provisions Act (Cap 2), the Staturtory
Instruments Act (No 23 of 20li), the Salaries and Remuneration Commission Act
(No.l0 of 2011), the Committee resolved to recommend to the I{ouse NOT to
approve the publication of the Draft Salaries and Remuncration Commission
(Remuncration and Bcnefits of State and Other Public Officers) Regulation r 2022,
for failing to conduct public participation as required by the Constitution and Statutory
Instruments and contravening the provisions of the Constitution and the Salaries

Commission Act,20l l.and

VJoe/uSigned
n11/JDate.

KIPRONO SAMIIEL CBS, M.P
ON
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LEGISLATJON HELD ON THLIRSDAY. sd MARCH. zozs. IN THE SMALL DINING
ROOM. M4IN PARLIAMENT BUILDING AT ro:oo AM.

PRESENT I

r. The Hon Samuel Kiprono Chephonga, CBS, M.P. Chairperson
2. The $on. Robert Gichimu Githinji, M.P. Vice Chairperson
3. The Elon. Robert Mbui, CBS, M.P
4,. TIie Hon. John Paul Mwirigi, M.P.
5. The Hon. Jared Okello Odoyo M.P
6. The Hon. Deltolv Barrolv Mohamed, M.P.
7. The Hon. Ruku GeofIi'ey Kariuki Kiringa, M.P.
8. The Hon. Paul Chebor, M.P.
9. The Hon. Onchohe Charles Mamwacha. M.P
to.The [Ion. Abdu]lahi Bashir Sheikh,M.P.
r 1. The Hon. Gideon Kimaiyo Kipltoech, M.P.
t2.The Hon. Pauline Lengruis, M.P.
13. The Hon. Adow Kuno Yaltub, M.P.

APOLOGIBS --i'

The Hon. Julius Lehakeny Ole Sunltuli, EGH, EBS MP
The Hon. Joyce Kamene, M.P.
The Hon. Nicholas S. Tindi Mwale, M.P.
The Hon. Kibet Kirr.ri Itimingoi, M.P.
The Hon. Joseph Kamau Munyoro, M.P.
The F{on. Linet Chepliorir M.P.
The Hon. Innocent Maino Mugabe, M.P.
The Hon. Laura Amina Mnyazi, M.P.

SECRETARIAT
I

1.
a

3.

4.

5.

6.

7.

8.

1.

a

3.

4.

5.

6.

7.

Ms. Esther Nginyo
Mr. Wilson Dima Dima
Mr. Brian Langwech
Ms. Winny Otieno
Mr. Jacltnorine Buleemi
Ms. Faith Juily
Ms aW. 94lfB!S,,_.1

8. Mr uel Leparachao
9, Mr. Charles Ayari

Clerk Assistant I
Principal Legal Counsel
Clerlt Assistant III
Clerh Assistant III
Clerlt Assistant III
Public Communication Oflicer

Legal Counsel II
Serjeant-At-Arms.
Audio Officer
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AGENDA

l. Prayers
2. Preliminaries
3. Adoption of the Ageirda
+. Confirmation of minutes
5. Matters arising
6. Briefing on:

i. The Crops (Miraa) Regulations,2022 (Legal Notice lot/2o22)

ii. Public Finance Management (National Peace Support Operations Fund) Regulations, 2022.

Legal Notice No.2 tg of 2022
iii. The Merclrant Shipping (Training and Certification) (Amendment) Regulation,2022.

ir,. Legal Aid (General) Regulations , 2022 (Legal Notice 87 /2022))
7. Consideration and Adoption of the Report on Draft salaries and Remuneration

commission (Remuneration and Benelits of State and Purblic Oflicers) Regulations,2022.

B. Any Other Br.rsiness; ancl
9. Adjournment
MIN. DAA&OSC /CDL/ozo/2o23 PRELIMINARIES

The Chairpel'son called the Meeting to orcler at lo:15 a.m. after which prayers were saicl. I{e
then rvelcomed all present to tl're meeting.

MIN. DAA&OSC / CDL/ oz T / g,oss ADOPTION OF THE AGENDA

The Members adopted the agenda of the meeting as was proposed by FIon. Abdullahi Bashir
M.P and seconded by Hon. Jared Okello Odoyo M.P.

MIN. DAA&OSC/CDL/I79/2I2y CONFIRMATION OF MINUTES
Minurtes of the ztn Sitting held on Thursday, 23,'d February, 2023, were confit'med as true
records of the deliberations as 1>roposed by the I-Ion. Robert Gichimur Githinji, M.P. and

.tseconded by the I{on. Ruku Geoffi'ey Kariuki Kiringa, M.P.

Minutes of the sth Sitting held on Friday,24tl'February,2023 were confirmed as true records
of the delibelations as proposed by the I{on. John Par"rl Mwirigi, M.P. and seconded by FIon.

Pauline Lenguris, M.P.

Minr,rtes of the sd'sitting helcl on Tr.resday,24,th liebrr-r ary,2o23were confirmed as true records
of the deliberations as proposed by the Hon. Ruhu Geoffrey Kariuki Kiringa, M.P and seconded
by Hon. Pauline Lenguris, M.P

Minutes of the toth Sitting held on Tuesday, 28th Febrrrury, 2023 were confirmed as true
records of the deliberations as pl'opo.sed by the Hon. Robert Mbui, CBS, M.P and seconded by
Hon. Robert Gichimu Githinji, M.P.
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MIN. DAA&OSC / CDL/ oI s / cocs MATTERS ARISING

Under Minutes of the sth Sitting held on Friday, 24,th February, 2023, the Hon. Pauline
Lenguris, M.P. was recorded as a6sent rvith apology whereas she rvas present during the said
meeting. The Committee also noted the need to have a schedr-rle of summaries of meetings held
evel'y month to enable Members to have records of the Sittings attended.

MIN. DAA&OSC/CDL/oz4/eoss THE CROPS (MIRAA) REGULATIONS, 2022
(LEGAL NOTICE 1o7/eoee)

The Principal Secretary, State Department for Crop Development was not available to bt'ief the
Committee on the Crops (Miraa) Regulations,2023. The mattel'was deferred to 14,t1'March,

2023.

MIN. DAA&OSC /CDL/OZS/COCS . PUBLIC FINANCE MANAGEMENT
(NATIONAL PEACE SUPPORT OPERATIONS
FUND) REGULATTONS, 2oe2. LEGAL
NOTICE NO.crs OF cosc

Mr. Wilson Dima Dima, Principal Legal Counsel briefed the Committee on flre Public Finance

Management (National Peace Support Operations Fund) Regulations,2lZT as follows, that;

1. The LegalNotice No. 219 of 2022,Public Finance Management (National Peace Support

Operations Fund) Regulations, 2022 ("the Regulations") is made pursuant to powers

conferred on the Cabinet Secretary for National Treasruy and Econornic Planning as per

section 24(4) of the Public Finance Management Act, (No. 18 of 2012) hence, is a

statutory instrument within the meaning of section 2 of the Statutory Instruments Act
(No 23 of 2013).

2. TheLegal Notice was published in the Gazette on 14tl' of December,2022, and received

by the Clerk of National Assemb.ly ott 22nd December,Z}22 (when the House was on

recess) and was tabled before the House on the 14tl'of Febluary, 2023, being within the

statutoly timelines contemplated under section 1 1 ( 1 ) of the Statutory Instrutnents Act. I t
provi$es for the following Regulations;

3. Regulation L and 2 are preliminary provisions which includes the citation and

interpretation of the various tenninologies used in the text of the provisions of the

Regulhtions.

4. Regulations 3 and 4 provide for the establistr-ment of the National Peace Supporl

Operations Fund as well as the soulce of the capital of the ftind, being a suln of seven

-billio4.sliillings as appropriated by National Assembly.

5. Rcgulntion 5 provides for the object and purpose of the Fund to support the parlicipation

in Peace Support Operations (PSO) by the I(enya Defence Forces, the National Police

Service or any other organization in accordance with Article 2a0(8)(a) of the

Constitution.
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6. Rcgulation 6 provides for sources of the funds to include, money appropriated by the

National Assembly for purposes of the fund, monies received as reimbursement fiom
PSO for the Government provision of Contingent Owned Equipment, assets and services

excluding personnel reimbursement, grants, donations, bequests or other gifts made to
the Fund, as well as any other sources approved by the Cabinet Secretary.

7. Regulation 7 provides for payments made out of the Fund, Regulation 8 provides for
retention of receipts of eamings or accruals to the fund while Regulation 9 provides for
release of funds and Rcgulation 10 provides for management of the Fund.

8. Regulation 11 provides for functions of the Defence Council, which includes dealing

with matters of approvals of annual estimates of revenue and expenditure of the Fund.

9. Regulation 12 provides for the Adn'rinistrator of the Fund being, the Principal Secretary

in the Ministry responsible for matters relating to defence, whose functions include to

supervise and control the administration of the Fund, operate and maintain bank accounts

in the manner as may be prescribed by the National Treasury among others.

l0.Regulation 13 provides for the secretariat known as the National Peace Support

Operations Secretariat CI{PSO) constituted in consultation with the Defence Council.
11. Rcgulation 14 provides for accounts of the Fund stating that a bank account is to be

opened and maintained at the Central Bank of Kenya, in line with section 28 of the Act
and administered upon by the Administrator.

12. Regulation 15 provides that the Administrator should ensure that the accounts are not

overdrawn.

13. Regulation 16 provides for advances from the Cabinet Secretary to the National
Treasury, with approval of the National Assembly where the Fund together with the

surplus fi'om the previous year is insufficient to meet the actual or estimated liabilities of
the Fund.

14. Rcgulation 17 provides for investment of the Funds by flre Defence Council with the

consent of the Cabinet Secretary to the National Treasury to invest surplus from the

Fund into Government securities.

15. Rcgulation 18 provides for review of the Fund by the Cabinet Secretary at the lapse of
ten years from its commencement, to review its performance in achieving the objectives

for which it was formed.
16. Rcgulation 19 provides for preparation of annual estimates of revenue and expenditr.rre

of the Fund for the year by the Administrator.
17. Regulation 20 provides for preparation of quarterly financial and non-financial reports

as prescriberl by the Public Sector Accounting Standards Board for approval and

sr.rbmission to the National Treasury.

18. lLcgulation 21 provides for accotmts and audit, where the Administrator of the Fund

shall cause to be kept proper books and records of account of the income, expenditure,

assets, equipment and properties of the Fund, for auditing as per the Public Audit Act,

201s.

4



19. Regulation 22, provides for administration of expenses, that the Fund shall not exceed

three per centum ofthe approved budget ofeach financial year.

20. Regulation2S, provides for offences and penalties, where a persorl who misapptopriates

any funds or assets fi'om the Fund, shall be liable upon conviction to irnprisonment for a

term not exceeding five years or to a fine not exceeding two million shillings or to both.

21. Regulation24, provides for effects of winding up of the Fund including payment of the

remaining amount in the Fund to tlie National Exchequer account for the credit of the

national goveffrment and Regulation 25 provides fbr the revocation of the LegalNotice

No. 151 of 2022 on Public Finance Management (National Peace Support Operations

Fund) Regulation s, 2022.

MIN. DAA&OSC /CDL/oze /s,ocs THE MERCI{ANT SHIPPING (TRAINING
AND CERTIFICATION) (AMENDMENT)
REGULATIONS, 2O2g

Mr. Wilson Dima Dima, Plincipal Legal Counsel briefed the Committee on the Merchant

Shipping (Training and Certification) (Amendment) Regulations, 2023 as follows, that;

1. The Merchant Shipping (Training and Certification) (Amendment) Regurlations, 2022

are made by the Cabinet Secretary for Mining, Blue Economy and Maritime Affairs in

exerci3d"6f the powers conferred upon him by section +5o of the Merchant Shipping Agt, . ;
2009.

2. The Regulations rvere published in the Gazette as Legal Notice No. r of zocs on 2oth
January 2023 and leceived on 1st Febrr-rary 20% by the Clerlt of the National Assembly.

The Regulations were thereafter laid on the table of the Flouse on l{,th February 2023

being the first sitting day since publication hence within the statutory timelines

contemplated under section tr(r) of the Statutory Instruments Act. The House resumed

its sittings on 14,th February 2023 after a long recess.

s. The Regulations seek to amend the Merchant Shipping (Training and Certifrcation)

Regulations,2076.
+. Regulation 2 provides new definitions for inclusion in the proper alphabetical sequence

in the Principal Regulations namely radio duties, passenger ship, Code for
implefnentation, IGF Code, Polar Code and polar waters. Some of these definitions are

necessary for adoption of additions and amendments made to the Intenrational

Convention for thesafety of Life at Sea, 1974 (SOLAS), that I(enya is a party and has

been declared to be a convention applicable to Kenya under the Merchant Shipping Act,
2009.

S. Regulation 3 proposes to revise paragraph (1) of Regulation 15 of the Principal

Regulations and to insert a new paragraph that sets out additional requirements for a

or an selvlng on ships operating in polar waters

6. Rcgulation 4 introduces a new regulation (24A) on the role of the Kenya Maritime

Authority in coordinating the conduct of periodic audits with the relevant entities.

7. Regulation 5 seeks to revise the wrong reference of Regulation 54 in Regulation 44 of
the Principal Regulations for accurate referencing within the Principal Regulations.

5



8. Regulation 6 deletes and substitutes the current Regulation 50 of the Principal'

Regulations which in effect deletes the requiremeni that seafarers must undergo the

trainings required in Regulation 51 to 54 of the Principal Regulations.
9. Regulation 7 deletes and substitutes the current Regulation 51 of the Principal

Regulations to clarify and broaden the scope of crowd management training to include
certain areas of safety and emergency familiarization.

to. Regulation 8 introduces a new division (D) setting out the certification requirements fbr
personnel on ships subject to the IGF Code (The International Code of safety for ships

using gases or other low-flashpoint fuels). This ensures alignment to the amendments and

additions made to the International Convention for the Safety of Life at Sea, 1974
(SOLAS) in line with the Merchant Shipping (Application of Safety Convention, 1974)

Order, 2004 which declales that the Safety Convention (1974) including the protocols

and amendments thereto, is applicable to Kenya under the Merchant Shipping Act.
11. Regulation 9 deletes zurd substitutes the current Regulation 52 of the Principal

Regulations to clarify and broaden the scope of safety training to include the safety of the

ship, property, the people on board as well as the protection of the'marine environment.

r2. Regulation f 0 deletes and substitutes the current Regulation 53 of the Principal
Regulations for alignment with the certification and training requirements under the IGF

Code fbl persomel working onboard ships.
r9. Regulation 11 introduces a new division (E) setting out the certification requirements for

personnel on ships operating in polar waters. Regulation 12 then deletes and substitutes

the current Regulation 54 of the Principal Regulations to provide the scope and

application of the new division (E).
1+. Regulation 13 deletes and substitutes the current Regulation 55 of the Principal

Regulations for alignment with the certification and training requirements under the Polar

Code for persomel working onboard ships.

15. Regulation 14 deletes and substitutes the Form of the Certificate of Approval set out in
the Fourth Schedule of the Principal Regulations.

MIN. DAA&OS C/CDL/o77/zos LEGAL AID (GENEBAL) REGULATIONS,
20/9,2 (LE,GAL NOTICE 87 / eoee)

The Committee satisfied itself that Legal Aid (General)Regulations, 2022 were in accordance

with the Constitution, the Statutory the Statutory Instruments Act (No 23 of 2013) and the Legal
Aid Act Gtlo. 6 of 2016) under which they are made. The Committee therefore Approved the

Legal Aid (General)Regulations, 2022 (Legal Notice No.8712022) as published as was proposed
by Hon. Robert Mbui, CBS, M.P. and seconded by Hon. John Par-rl Mwirigi, M.P.

CONSIDERATION AND A-DOPTION OF THE
REPORT ON DRArfI SALARIES AND
REMUNERATION COMMISSION
(REMUNERATION AND BENEFITS OF
STATE AND PUBLIC OFFICERS)
REGULATIONS, eoaz

MIN. DAA&OS C/ CDL/ o7 8 / 2023
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The Committee considered and adopted the Report on the Draft salaries and Remuneration
commission (Remuneration and Benefits of State and Public Officers) Regulations,2022 as was
proposed by Hon. Robert Mbui, CBS, M.P. and seconded by Hon. Robert Gichimu Githinji,
M.P., with the following recommendation to the House, that:

" Having considered the Draft Salaries and Remuneration Commisston (Remuneration and
Benefits of State and Other Public Officers) Regulation, 2022 in line v,ith the Constitution, the
Interpretations and General Provtsions Act (Cap 2), the Statutory Instruments Act Q',lo 23 of
2013), the Salaries and Remuneration Comntission Act Q{o.10 of 20ll), the Committee
resolved to recommend to the House to adopt the report reconxntending to the House NOT to
approve the publication of the Draft Regulations for failing to conduct public participation as
required by the Constitution and Statutory Instruments Act and contravening the provistons of
the Constitutidn and the Salaries and Remuneratton Commission Act, 2011".

j

MIN.DAA&OSC/CDL/OzS/9,ozS ANYOTHERBUSINESS.

There was no any other business deliberated under this Agenda .

MIN.DAA&OSC/CDL/o8o/2o98 ADJOURNMENT.

There being no other business, the meeting was adjourned at Twenty-Five Minutes past
Eleven O'clock. meeting will be held on Tuesday, 7th March, 2023 at Ten O'clock.

SIGNED: ..

THE HON. CHEPKONGA, CBS. M.P.
ON, COMMITTEE ON DELEGATED LEGISLATION

DATE: D,-lt-4,.2=p.21....
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CONFERENQE. HOLIDAY INN. KIAMBU COUNTY AT os:oo PM.

PRESENT

l. The Hon Samuel I{iprono Chepkonga, CBS, M.P. Chairperson
2. The Hon. Robert Gichimu Githinji, M.P. Vice Chairperson
3. The Ho. Robert Mbui, CBS, M.P
4,. The Hon. Lekakeny JrrliusOle Sunltuli, EGI-I, EBS, M.P
5. The Hoh. Samuel Gonzi Rai, M.P.
6. The Hon. Jared Oltello Odoyo, M.P
7. The Hon. John Paul Mwirigi, M.P.
8. The Hon. Charles Oncholte Mamwacha, M.P
9. The I{on. Joseph Itamau Mr-rnyoro, M.P.
1o. The Hon. Laura Amina Mnyazi, M.P.
11. The Hon. Kibet Kirui Kirningoi, M.P.
12.The Hon. Paul Chebor, M.P.
r9. The Hon. Ruku Geofli'ey l{ariuki Kiringa, M.P.
14,. The Hon. Yaliub Adow, M.P.
15. The Hon. Joyce Kamene, M.P.
16, The Hon; Linet Chepkorir, M.P.
17. The Hon. Pauline Lenguris, M.P.

APOLOGIES

l. The Hon. Nicholas S. Tindi Mwale, M.P
d. The Hon. Ihnocent Maino Mugabe, M.P.
3. The Hon. Abdullahi Bashir Sheikh, M.P.
4. The Hon. Gideon Kiphoech Kimaiyo, M.P.

IN ATTENDANCE

THE NATIONAL ASSEMBLY.
I

1. Ms. Esther Nginyo' 2. Ms. Wiruny Otieno
9. Mr. Jacltprorine Buleemi
+. Mr. Dima Dima
5. Mr. Daniel Ominde
6. Mr. Manuel I eparchao

- 7;--Mr."Cha4les Ayari- '

8. Ms. Faith Jully

Clerk Assistant I
Clerk Assistant III
Clerk Assistant III
Principal Legal Counsel I
Research Oflicer
Sergeant-At-Arms.
Audio Oflicer
Public Communication OfEcer

PARLIAMENTARY SERVICE COMMISSI ON
l. Ms. Eunice Gichangi - Deputy Clerlt, Senate

2. IVlr.Anthony Njoroge - Director, Litigation and Compliance
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PUBLIC SERVICE COMMISSION
t. Dr. Simon K.A Rotich
2. Ms. Jacquiline Manani

JUDICIAL SERVI CE COMMISSION
1. Mr. Paul Ndenro
2. Mr. Isaac'Wamae
3. Mr. Diana M.N

CEO, Public Service Commission
Director Legal Services PSC

Deputy Registrar, Judicial Service Commissron
Deputy Registrar, Judicial Service Commission
Legal Counsel, Judicial Service Commission.

AGENDA

l. Prayers;
2. Preliminaries;
3. Adoption of the Agenda;
4, Deliberations on; Draft salaries and Remuneration commission (Remuneration and

Benefits of State and Public Officers) Regulations, eoee.Byl'
i. ParliarnentaryService Commission
ii. Public Service Commission
iii. Judicial Service Commission

7.Any Other Bursiness; and
8.Adjournment.

MIN. DAA&OSC /CDL/osa/zocs PRELIMINARIES

The ChairPerson called the Meeting to order at o2:3o p.rn. after lvhich prayers were said. He
then lvelcomed all present to the meeting.

MIN. DAA&OSC /CDL/O'7 /2,O2,5 ADOPTION OF THE AGENDA

The Mernbers adopted the agenda of the meeting as was proposecl by The FIon. Kibet I{irr.ri
I{imingoi, M.P. and seconded by FIon. Samuel Gonzi Rai, M.P.

MIN. DAA&OSC /CDL/O58/2,OCS DELIBERATIONS ON THE TNAiX
SALARIES AND REMUNERATION

COMMISSIOM (REMUNERATION AND

BENEFTS OF STATE AND PUBLIC

oFFICERS), REGULATION, 2022. BY

TIIE PARLIAMENTARY SERVICE

COMMISSION.

Ms. Eurnice Gichangi, Deputy Clerlt Parliamentary Service Commission briefed the Committee
otr the issues identified in the Draft Salaries and Remuneration Commission (Remuneration and
Benefits of State and Public Officers) Regulations,ZO2Z as follows:

1. The Parliamentary Service Commission noted that the SRC has in the past, overstepped
its mandate of setting remuneration and benefits of State Officers, foi instance, in the

2



Gazette Notice dated 27tt' July, 2022 in wliicli SRC purported to review and set

remnneration for the }r4embers of the 13tl' Parliarnent before it was even constituted.

2. The Commission ftlrther notecl that uniike other State Officers in the sat:re scale as the

Members of Parliarnent, SRC does not provide for graduated salaries for Members of

Par{iarnent, with annual increments factored iu to compensate for inflatioir and the rising

cost of iiving.

3. The Cornmission further subrnitted that SRC has also vested upon itself tire powers to

regulate fbcilitation allowances like claim for mileage reimbursable and per clierns

coltrary to Article 230(4) of the Constitution rvhich liniits the powers of SRC to setting

and regular{y rerriewing remunet'ation and benefits. she submitted that regulation of

facilitatiol allowances by tlie SRC interferes u,ith the responsibility of the Parliarnentary

Service Commission to provide facilitation to meinbers of the Parliameut to undertake

their constitutional mandate.

4. The Parliamentary Service Commission ftlrther submittecl that, u'hereas the SRC is vested

with the powers io set remuneration and benefits for State Officers, its role is advisory

when it comes to other public officers. The Commission submitted it is a regulatory

overstep fo1 the SRC to iet salaries and other benefits for parliarnentary staff wlio are

employleg of the Parliamentary Service Commission. In particular, the Comniission

highlighted the following provisions:

(a) clause 8 to the extent that it indicates the effective date of impiementation of the SRC

lecommendations;

(b) clagse 10(1) (a) and il(2) (a) to the extent that it stipulates that public bodies must

have a job evaluation conducted by the SRC;

(c) clause 19(2) to the extent that it provides that salary structurres fol other public

officers rnay only be reviewed on the advice of the SRC;

(d) clause 2lQ) to the extent that it mandates public service institutions to seek prior

advice pf ihe SRC before awarding its public offrcers any reward foi'productivity and

perfonaauce;

(e) clause 23(3) is ultra viles to the extent that it prescribes the period of collective

bargaining agreeurent;

(f) clause 24(1 ) derogates from the powels of the public service employers to the extent

Erf-gq pU.b1p---sentice institutioirs to seek prior advice of SRC before-that it
comrnencement of collective'bargaining negottations;

(g) clauses 26(2), (3) and (4) are ultra vires for going beyond the powers of tlie SRCto

advise;
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(h) clauses 28(l), (2) and (3) of are contrary to the established procedure of litigation
before the judiciary.

5. The Parliamentary Service Commission further submitted that employers of public
officers are not required to obtain the approval of SRC when setting the salaries and

benefits of public officers, and therefore, the Draft Regulations are ultra vires to the
extent that they seek to rnake it mandatory for the public bodies to comply with the
advice it provides with regard to the remuneration and benefits of public officers.

6. The Commission further submitted that clause 4(2) of the Draft Regulations is
unconstitutional to the extent that it empowers the SRC to undertake the review taking
into account the applicable national budgeting and planning cycles. The Commission
submitted that section l1(e) of the SRC Act limits the role of the SRC to review, and that
the allocation of funds to implement the review is a preserve of the Parliament.

7. The Parliamentary Seryice Commission further noted that the SRC did not engage them
in public participation in regard to the said Regulations. 

;
MIN. DAA&OSC / CDL/ o59 / 2,o2,s DELIBERATIONS ON THE DRAIIT

SALARIES AND REIUUNERATION

COMMISSIOM (REMUNtrRATION AND

BENEFIS OF STATE AND PTIBLIC

OFFICERS), REGULATION, eoze. BY

THE PUBLIC SERVICE COMMISSION

Dr. Simon K. Rotich, CEO Public Service Commission submitted the following issues to the
Committee in regards to the Draft Salaries and Remuneration Commission (Remuneration and
Benefits of State and Public Offrcers) Regulations,2022

1. The Commission noted that SRC did not engage the PSC on the Regr-rlations as directed
by the Committee in June, 2022.
2. The Commission generally observed the tendency of flre SRC to dissect the PSC and deal
directly with the Ministries, Departments and Agencies, including State Corporations and

Public Universities without involving the PSC which the responsible Commission for the
said institutions.

3. PSC also noted that SRC has traditionally rendered its advice on its own motion, without
providing for the procedurc for the employer itself to seek advice. PSC recommended that
there should be provisions on procedure and mode tlu'ough which a service commission can
seek advice from SRC.

4. PSC also flagged out the attempts by the Regulations to make advise provided by the
SRC binding contrary to the provisions of Article 230(4) lirniting the roles of the
Cornmission to advisory.
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5. Further; flre Comrnission noted that contrary to Article a1(5) of the Constitution, which
clearly the parties to the negotiation of a collective bargaining agreement (CBA), SRC has

invited itself to the CBA negotiations, clear the negotiated agreement, and monitor the
implementation of the advice it has given through the Regulations.

6. PSC also l'ecommended separate provisions dealing with the two distinct functions of the
SRC, with the First Part dealing with the SR.C's mandate of reviewing and setting the
remuneration and benefits for State Officers and flre Second, Part dealing with the SRC's
function of advising the national and corurty govenmtents on the remtureration and benefits
of other public officers. It noted that the two functions caunot be rnixed up because they
present distinct flrnctions for SRC.

7. PSC further noted that clause 4 of the said Regulations does not provide for annual
incrernents for State Officers.

MIN. DAA&OS C / CDL / o 60 / 9023 DtrLIBERATIONS ON THE DRAFT

SALARIES AND REMUNERATION

COMMISSIO M (REMTINERATION AND

BE}.IEI*IS OF STATE AND PUBLIC

OFFICERS), REGULATION, soee. BY

THE ruDICIAL SERVICE
COMMISSIGN

Mr.Paul Ndemo, Deputy Register Judicial Service Commission subnritted the following
anomalies to the Cornmittee in regards to the Draft Salaries and Remuneration Commission
(Remuneration and Benefits of State and Public Officers) Regulations,2022.

l. In their Written Submissions, JSC noted that SRC did not take into account their
objection raised vide the JSC letter dated 19th May, 2022.

2. I{e further noted that the Regulations contravenes Article 172(l) (b) of the Constitution
that gi'r,es the JSC exclusive powers to review and make recommendations on the conditions
of service for judges and judicial officers other than their remuneration, and to review and

make recornmQndations on the remurelation and conditions of service for the staff of *re
Judiciary.

3. The Draft Regulations also contravene Article 249(2) of flre Coirstitution which provides
that the Cornmissions and independent offices are subject only to the Constitution, the law
and ale and not subject to direction or contlol by any persoll or authority.

4. The Conrmission also noted that SRC did not erlgage them on Public Participation on the

Draft Regulations.

MIN. DAA&OSC/CDL/O6I/9023 ANY OTHER BUSINESS
There was l1o any other bnsiness under this agenda item.
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MIN. DAA&OSC / CDL/ o6e / cocs ADJOURNMENT

There being no other business, the meetin g was adjourned at Fifteen Minutes past Five
O'clock.

SIGNED:....

THE HON
CHAIRPERSON,

DATE:...

CHEPKONGA, CBS. M.P.
ON DELEGATED LEGISLATION
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Nicl"rolas S. Tincli Mwale, M,P.
Laura Anrina Mnyazi, M.P.
Linet Chepltorir M.P.
Abdullahi Bashir Sheilth, M.P.
I{amene.loyce, M.P.

on
t'I.

n
on

n.

CE

Nginyo
Dima Dima

Lang''r'ech
Otieno

e Buleerni
t Motonu
Chebotibin

engich
Aslrublve
nyoncho

CIerlt Assistant I
Principal Legal Counsel
Clerlt Assistant III
Clerh Assistant III
Clerli Assistant III
Senior Iriscal Analyst
Serjeant-At-Arnrs.
.Auclio Officer

Commission Chairperson
Comnrissioner
Commissioner
Conrmissioner

7

ret Salve



Cor:rrnissiorrer'
Cornrtrissioner'
Cornnrission Secretary/C[Q
I-lead of I-egal

AGITNDA

l. Pt'ayer:s;
9. Prelirninar.ies;
3. Acloption of the Agencla;
rt. Confirmation of previor.rs minutes;
5. Matters arising;
6. Briefing on Draft Salaries and Rerrruneration Cornmission (Rernuncratiorr and Ilenefits

of State and Public Officers) regulations, eozz
7. Any Other l3usines.s; and
8. Adjournn"lent.

MIN. DAA&OSC /CDL/026/ 2o9,2 PITEI,IMINAITIES

The Chairpersolr called the Meeting to order at 9:10 zr.rn. after rvhich prarycrs rvere said. -lhe

Chairperson then r,velcolned all present fbllorvecl by a rouncl of'introcluction.

MIN. DAA&OSC / CDL/ o2,z / zocz ADOP.I.ION OI? 1.I{E AGENDA

The Mernbers adoptecl the agencla of'the rneeting zrs \vels proposecl by I-lon. JtrliLrs Sunltr.rli, M.P
ancl seconded by l-lon. Ki1:ltoech Gicleon Kinraiyo, M.P.

MIN. DAA&OSC /CDL/O9B/Sosz CCNFIRMA.TION OF PITEVIOUS MINU.TES.

Confinnation of the rninutes of the previou.s sittilrg lvas delbrred to the next sitting.

MIN. DAA&OSC/CDL/o2g/2022 I]ITIEIIING ON DIUIT.I. SALAITIES ANI)
ITEMUNEITA'TI ON COMMISSION
(ItEMUNtrRA'rrON AND IlENtrIrIl'S OF S'rATE
AND I>UBLIC OITFICEIIS) ITEGUI-A.TIONS, 2022

Mr. James Sitienei, Ifead of'Legal, Salaries ancl Remunelation Comn'ri.s.sion (SRC) brief,ecl the
Cornmittee on the Draft Salaries arrd Remuneration Comlnission (llernuneration anc[ Benefits of State
Oflicers) Regulations,gogg as follows, that:

l. In clischargirrg its rnanclate, SIiC is guiclecl by tlre principles .set out in r\rticle 230(5) ol'the
Cotrstitution aucl Section l9(l)of'the SRCAct, rOl t. The ltriuciples are-
(a) the trecd to enstu'e that the total pr-rblic conrpeusation bill i.s liscally .sustairrable;

(b) the treecl to ensurc" tltat the public selvices are able to attract ancl retaiu the skill.s lequirecl to

execute their lirnctions;

(c) the need to recognise p:roductivity and perlbrnlance;

(d) transparency and lailness; and

(e) equal renruneration to persons for lvorlt of'equal value.

5)

6)
i)
8)

M t'. Abd irvalrab l\ bcli
Dt'. Munrbwa Munyao (PI-ID)
Ms. Anne Il. Gitau
Mr. Jarnes Sitienei
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2. Membet's rvere bricled tlrat SRC invited r,vritten subnrissious frorn stakeholders and thepublic,
vide trervspitper aclvcrti.serleuts in the Daily Nation and Standard nervspapers, which rau ort 22"1
Irebruaty, 2022. SRC received subrnission.s fi'or:r stakeholclers and the public in the (brm o[
tnetnoranda and viervs rvhich were all con.siclerecl.

.3. Irtrrther, SRC engagecl a rvide riinge of' stalieholders throtrgh sensitisation nreetings held
betr.r,een 28th lrebrtrary ancl +th Marclr, and on IOth March, 2O22.

tl'. AII the stalteholcler'.s consrrltecl strp;lortecl the dralt regulations arrd nrade comments atrd

;troposals, sorne o[rvhiclr rvere irrior'1;oratecl into the clraft. SRC has prepared a comprehensive
l'eport olstalteholcler.s' lbeclbacli on the clralt legtrlations.

5. Unclet'r'r--rrlatiorr 3, the ob.iects ancl purpose of the Dralt SRC (Renruneratiorr and Benelits of'
State arrd other' 1:ublic officers) Regulations, 2022 is to further lacilitate the discharge of the
rnandate o[ the Comnrissior:.

6. The draft regulations llrovicle the proceclure to-
(a) set and revierv renruneration ancl benefits lbr State officers;
(b) aclvise on renrrurel'atiou and benefits fbr other public officers; and
(c) I{eep trrrcler revierv all rnatters relating to salaries ancl renruneratiou of other publicof}icet's.

7. Section I t (e) of the SRC Act n-ranclates SRC to c.letelrnine the cycle olsalaries and remuneratiotr
t'errierv rrpor: u,hich Parlianrent rnay allocate adequate funds for inrplenrentation. Pursuant to
tltis provisiott, Reetrlation2 of the clraft regrrlations defines the terrl 'r'evierl,cycle'as follou,s,
'The 1>erior{ ufter zuhi:h, reur.turcrtttiott, ullozttntces url benefitslfor Stale and oth.er pu.blic qffiters at'e
reoieu,cd jfor hulgeting tnd plan.ni.ng l>rr.r fose.r.

8. Regulation .l.provicles that SRC shall:
a. ret,ies, ancl .set remrrrreratiou and beuefits for State olficers every four years.

b. revies. ancl advise orl rernrurel'ation ancl beuefits lor other l ublic oflicers evety fottr
years.

9. Uncler Regrrlatiorr 6, rnernbers s,ele brielecl that, Pension is an employrnent llenefit and assuch,
SRC is nrandate under Article %o (,t) (a) and (b) of tlre Constittrtion, to set and regularly revierv
in respect of State olTicers, and advise rvith respect to other public officers. The Regulations
provide-

i. that the Comrnission shall set the pension or gratuity cltre to a State ofTicer; and

ii. in consrrltation q,ith relevant stalteholders, aclvi.se orr the pension or gratuity due to
otlper ptrblic oflicers taliing into account the applicable larv.s.

lo. Iractors to be consiclerecl by SRC in settiug, revierving ancl advising on renluneratiou artcl

bcnefi t.s. - Regrrlation T - irrcltrcle:
a) the principle.s.set out rrncler'r'\r'ticle 2.'tO(5) of'the Cou.stitution, section Is of the SRC

Act ancl other a;tplicable larvs;

b) the ecorrornic perlou:rance ol'the couutr'),;

c) thecapacity of'a public bocly to aflbrrl the cost olproposecl renruneration and benefits;

cl) the ability o{'a public body to .su.stain paynrent of renrrureration ancl benefits;

q)----thg_-p_t1-t-gg1ne._o_f c9nr1;i1r'ative surveys ou the labour markets and trencls in renruueration;

l) cornl;arative analysis betlveen rernuneration ancl benefits for sirnilar jobs rvithir:
instittrtions in the sarne sectot' to eusrrre equity ancl cornlletitiveness;

.s)

h)

i)

.iob evaluation restrlts as unclertalien by the Courmissiou;

cost o[ lir.ing;

existing collective bar.gaining agreements;
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j) achievernent of'per(brntance ancl pr.ocluctivity targets;

l,) governnrer)t policie.s ancl e.rridc,lirres;

l) tlre ecltritaltle slrare ol't.evenue to (:our)ty govet.r)nterrts; arrcl

nr) arry othet' relevartt litctclt' irr cleterrnination ol'r'crnunc,l'ation ol benelits.

t t' Ilegulatiort lo is on job evaluation. SRC shall undertalte job evalrratiorr rvlrere:
a) jobs in ptrblic bodies ltave not been evaluatecl by the Cornrnission;

b) a public body is establishecl;

c) a public oflice is establislred;

d) a neu, job is e.stabli.shecl arising fi.orn-
i. change in tlre irrstitrtti<lnal rnanclate ol'a prrblic body; or'

ii. change irr the in.stitutional stl.uctru-e of'a ptrblic bocly.

e) a change arises in the job content of'a r.olc, in a public body.

t2. 'flre SItC's obligation.s clurirtg.iob evaluation under Itegulation t t (t)inclrrcles,
a) belbre r.rrtclertaltirtg a.job evaluation sensiti.se prrl.llic lrodie.s on thejob evalrratiorr;

b) tt.se atl arralytical, poitrt-lhctot'ba.secl .joll evalrratiorr.sy.stc.rrr tlrat er.alrratc.s.joll.s rr.sing
cor rrpensa ble Ih ctors cleterrrri necl by t lrc Co rnrn ir^.siclrr ;

c) cltgage tlre t'es1lc'ctive 1:ublic [loclics orr job cr.altrariorr restrlt.s; arrcl

d) cottrtntttr.icate the.job evaluatiorr resrrlt.s to the l'espective public boclies, irr rvriting.

19. Revierv ofjob evaluatiou results utrcler Itegulation l3 entails:
a) Job evalttatiott results rtray be revieu,ed by SRC lvhere rren, rnaterial inlirrnration or'

signilicant cltanges in the job content have beerr .subrnitted to thc Conrrrris.siorr.

b) A ptrblic body, State olliccr ot' other public oliiccl clissatislied rvith.job evaluation l'esult.s
rnay request SIIC to revierv tlre result.s.

c) r\ t'eqtrest lbr revierv ol'job evaluation lesrrlts shoulcl set out tlrc grotrncls {br.r'evierv ancl
include supporting docruneuts.

l'l'. Regulation l'l Job evaluation results shall rernain valid uutil thc, .job is re-eyaluatecl by tlre
Commissiorr.

15. On Salary structures under(Regulation l6):
a) Tlre Conrrttissiorr slrall use job evaltration rc,.strlts to clevelop salary .stnlcture.s tirr State

oflicers arrd aclvise tlte ttatiottal ancl courrty govenltneirts on tlre .salary .strrrctures lbr'
otlrer' ;lublic oflicer.s.

b) Salary strttctttres.set, r'cvie\\'ecl or aclv'isecl by SItC.shall rcrnairr valirl rrntil reviervecl by
SRC.

16. Or: Perficrmance and prodtrctivity under (ltegulation 2t), a public bocly slrall seeli the aclvice ol'
the Conrmissiott otr 1:roposecl Iinancial rervalds or ca.slr arvirc[.s lrchrl e.stabli.slring a lirrancial
rewarcl or cash arvard scherne.

l7' The pt'ocedure lbr collcctive ncgotiatiou uucler (lle.qulation 24,) 1:r.opose tlrar:
a) A ptrblic bocly shall seelt the advicc of'SRC orr the rennureration arrrl Lrenelits itenrs

1>ayable otrt ol' ptrblic litncl.s belbre thc, colnrnc,ncerrrent of collective bargairring
negotiatiol).
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b) SRC shall, therealter provicle the public bocly rvith advice on the renrttnerative and
benefits iterns payable. r\ prrblic bocly slrall unclertalre negotiation rvithin SRC's advice.

c) Uporr corrclrrsion ol'tlre collective bargairring negotiatiorr, the ptrblic bocly shall reqtlest

SRC lbr clcarance of the clralt collective a.qreerlrent to lacilitate its registration at the
Iintllloynreut and Labotrr Relations Court.

lS. The Regulations seek to facilitate the achievernent olfiscally srrstainable, transparet'lt and fair,
aucl harmonizecl 1:ay in the public sen,ice by:

a) aligning the cycle ol determination ancl revierv of salaries ancl remtttreratiort lol State

ancl other prrblic olllcers to the rrational brrdgeting ancl plartning cycles;

t ) setting otrt the ltrinciples aud factors to be consirlerecl cluring setting, revievv and advise

on renrunel'ation ancl berreflt.s (br State and otlret'public oflicers;

c) settins otrt 1>roceclrrres lbr concltrct ol'job evaluatiort lor purpo.ses of'cleternrining the
cotnparable ancl relative u,orth of.iobs;

d) setting otrt the factors to be consiclerecl irt rervarcling procltrctivit;, and perflot'nlance il'l

tlte prrblic senrice; and

e) setting orrt tlrc proceclrrre for obtaininc the aclvice of SRC on the retnttnerative arlcl

benefit iterns payable otrt of gttrblic frrnd.s in collective bargairring negotiation.

t9. Menrbers deliberated on the Regrrlation.s an(l observed the following, tlrat:
i. Tlre SRC had engagecl the Conrrnittee on l)eleglatecl Legislatiotr itt tlte l2'h Parliament

orr the Dra[t Regulations, holever, the Comrnissiou lvas advisecl to comprehensively

engage all the relevant stalieholders as concents ltacl been raised by some stalieholders

r.r,ho.se viervs had not been acldressecl iu the Draft Regtrlations;
ii. During the preparation of the Regulations, SRC hacl engagecl and received commetrts

l\'om 52 stakeltolder-s, rvhose matrix was annexecl to the Draft Regulations presented to
the Cotnmittee.

iii. The SRC Act, 20l I ha.s not clefirred tlre term'benefits', horvever, it has beert defined irr

the Enrployrnent Act, 2007.
ir,. Whereas tlre role of SRC on Benefits and Relvarcls regulating in accordance rvith Article

2.3O(+Xa) of the Constitrrtiorl, concerns rl,ere raisecl as to n,hether the Bene{its artd

rervarcl .settirrg aspect n,as beyond their matrclate. It was horvever, clarifiecl that the role
of SRC on this lnatter s,as aclvisory role, as they give the berrefits ratrge lvltereas the
ernpl oyers ha ve cl i.scre t ion ol' over tlre benefi t.s ad tnin i.stra tion.

v. Regrrlation 2G was giving tlre Conrrrrissiorr rnore powet'.s over ancl above lvhat is

errt',isaeecl in tlre Constitution.
vi. Coucerns s,ere raise(l regarcling sonre o[ tlre regulations, gazette trotices u'itlrin the

ltrrrvierv of SRC that lrad rrot lleen tablccl in Parliarnent tltent ancl cotrtravetres section

t tol'the Statutory Instnrurents Act btrt are alreacly in force. SRC lvas reqttested to

1>r'ovide the Conrr:rittee rvith a resporrse on this matter rvithin 7 days of this meeting.

vii. 1'lre Conrmittee Iirrther requestecl that SRC submits the ameuded Draft Regtrlations and

rvithin 14,<lays fi'orn the clate olthis rneetirtg.

ANY OTI{EIT I]USINIDSSMIN. DAA&OSC / CDl,/ oso / zoe,s

There was no brrsiness uncler this agencla iter:r

MIN. DAA&OSC / CDT,/ os I / 2022
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There being no other business, the nreetin g !va.s adjourned at l2:t0 p.rn. The next nreeting rvill
be held on Tuesday, egd N ,' 9099 at Two O'cloclt.

,THE 
I.ION. CI.IEPI(ONGA, MI3S, M.I>.

CHAIRPERSON, MMI'T'TEE ON DIiI.EGA'TED I,EG ISI,A'TION

{*" ?sR*VDATE: .. ).-
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MINUTES OF TIIE 25"1'II SITTING OF THE COMMITTEE ON DELEGATED

LEGISLATION I{ELD ON TUESDAY 7TH JUNE, 2022 AT 10.30 AM IN THE
COMMITTEE ROOM ON 4TH FLOOR, CONTINENTAL IIOUSE, PARLIAMENT
BUILDINGS.

.1

PRESENT
1. The Hon. I(assait Kamhet, M.P..
2. The Hon Muriuki Njagagua, M.P.

3. The Hon. Waihenya Ndirangu, M.P.

4. The Hon. George Murugara, M.P.

5. The I{on. (Dr.) Wilberforce Oundo, M.P

6. The I{on. Daniel Maanzo, M.P.

1. The Hon, Abdi Tepo, M.P.

8. The Hon, Edith Nyenze, M.P
9. The Ifon. Nicholas Tindi Mwale, M.P.

10. The Ifon. Ronald Tonui, M.P.

11. The Hon. Jennifer Shamalla, M.P

12.The Ifon. Sammy Seroney, M.P.

ABSENTWITH APOLOGY
1. The Hon. Patrick Mariru, M.P.
2. The Hon. Robert Mbui, M.P.
3. The Hon, Alice Wahome, M.P.

4. The Hon. Cecily Mbarire, MGH, M.P

5. The Hon. Timothy Wanyonyi, M.P.

6. The Hon. Munene Warnbugu, M.P.

7. The Hon. Robert Gichimu, M.P.

8. The Hon. Marlha Wangari, M.P.

9. The Hon. Gideon Mulyungi, M.P.

10. The Hon. William Cheptumo, M.P
j

IN-ATTENDANCE

NATIONAL ASSEMBLY SECRETARIAT
1. Mr. JimaL Mohamed - Clerk Assistant II
2. Ms. Ruth M. Gakuya - Clerk Assistant II
3. Ms. Lynette Otieno - Legal Counsel

Chairperson
Vice-Chairperson (Virtual Attendance)

Virtual Attendance

Virtual Attendance

Virtual Attendance

Virtual Attendance

- Superintendent of Electronics (Audio)4. Mr. Char

TI{E JUDICIAL SERVICE COMMISSION
1. Ms. Munyingi Diana M.N - Advocate, JSC

THE PUBLIC SERVICE COMMISSION
1. Mr. Anthony Muchiri(Arnb) - Chairperson
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2. Ms. Jacqueline Manani - Director Legal ServicesMs. Joan Machayo
Director, HRM & Development

3. Ms. Jackeline Manani - Director, Legal Services
4. Ms. Adhiambo Evelyn - Principal HRM Officer
TI{E SALARIES AND REMUNERATION COMMISSION
1. Mrs. Lyn C. Mengich Chairperson
2. Mrs. Anne R. Gitau - Chief Executive offrcer
3. Mr. John K. Monyornho - Member
4. Ms. Sophie Moturi - Commissioner
5. Mr. James Sitienei - Head of Legal

THE TEACHERS SERVICE COMMISSION
1. Mr. Jamleck Muturi - Chairperson
2. Mrs. Nancy Macharia - Chief Executive Officer
3. Ms. Flora Manyasa - Legal Counsel
4. Ms. Edwick Musongi Legal Counsel
5. Mr. Paul Njuguna - PA to CEO
6. Dr. Julius O. Olayo - HRM and Development

MIN.NO. INNCDLIaOZan3O PRAYER AND PRELIMINARIES
The Chairperson called the meeting to order at 1 1.00 arn with the Prayer and thereafter invited all
present to introduce themselves.

MIN.NO./]\ NCDLITOLL|T3I ADOPTION OF TIIE AGENDA
The agenda was unanimously adopted having been proposed by the Hon. Abdi Tepo, M.P and
Seconded by the Hon. Daniel Maanzo, M.P.

MIN.NO./NNCDLI2O22/I32 CONFIRMATION OF MINUTES
Minutes of the 24m sitting held on Thursday 2nd June 2022 at I 1.00 am were confirmed as a true
record of the proceedings having been proposed by the Hon. Edith Nyenze, M.P. and seconded by
the Hon. Tindi Mwale, M.P.

MIN. NO./N At CDL t2022 I t33
No matters arose.

MIN.NO./N N CDL 12022 I 73 4

MATTERS ARISING

JOINT MEETING WITH THE PUBLIC SERVICE
COMMISSTON (pSC), THE JUDICTAL SERVICE
coMIvIISSrOt{ (JSC), THE TEACHERS SERVICE,
COMMISSION (TSC), AND THE SALARIES AND
REMUNEITATTON COMMTSSTON (SRC) ON Tr{E
DRAFT SRC (I{E,MUNETTATION AND BENEFITS OF
STATE AND OTHER PUBLIC OFTICERS)
REGULATIONS, 2022
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Submissions from the Public Service Commission (PSC)

The meeting was informed that following a request for wlitten submissions on the draft
regulations by flre Salaries Remuneration Commission on 23'd Februaly 2022, the Public Service

Commission had submitted a written memorandum on the regulations. However, the Comments

from the Commission had not been taken into consideration by the SRC in the draft Regulations

submitted to Parliament nor did the SRC convene a stakeholder's validation forum on the draft

regulations as presented. : '

The PSC had raised concerns about the following provisions in the draft regulations -

Regulation2, regulation 3 (b) (iii), regulation 6, regulations 7 (1) (g), regulation 7 (1)0, and2,
regulation 8 (b), regulations 9 to 16, Regulation 19 (2), Regulation24(4) &.(5) and regulation29,
and had proposed various amendments on the basis that the proposals as contained in the

regulations contravened the constitution and exceeded the constitutional and statutory functions of
the SRC.

Submissions from the Teachers Service Commission (TSC)
The meeting was informed that the TSC had submitted a written memorandum to the SRC on the

regulations. However, the comments from the Commission had not been taken into consideration

by the SRC in the draft regulations subnitted to Parliament.

TSC had raised concerns about the following provisions in the draft regulations -
Regnlation 6 and Regulation 21 and proposed the deletion of the regulations on the basis that the

proposals as contained in the regulations contravened the constitution, encroached on the

constitutional mandate of the TSC and exceeded the constitutional and statutory flinctions of the

SRC.

Submissions from the Judicial Service Commission (JSC)
The meetinglwas informed that the JSC had raised objections on the draft regulations vide a letter

to the SRC' dated 19th May 2022. However, the objections raised had not been taken into
consideration by the SRC in the draft regulations submitted to Parliament.
The JSC haf, objected to the draft regulations on the basis that the regulations contravened

Articles 172 (1) (b),249 (2), 160, and 230(4) of the constitution. Further, the regulations were

against the finding of the supreme coufi in the case of Council of Governors and 47 others v the

Attorney Geilelal and 3 others(2020) eKLR.

The JSC objecting to the proposed regulations as they were ulconstitutional and in excess of
powers upon the SRC (Article 230 (4Xb) and violated the independence of the

Judiciary(Article 1600 and the functions of the Judicial Service Comrnission(Articles 172 (1) (b)

afi249 (2).

Submissions from the Salaries and Remuneration Commission (SRC)

The rneeting was informed that following the request for written memoranda on the draft
regulations, the JSC, PSC and TSC had submitted their written memoranda to the Commission.
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The Commission had considered and taken into consideration the proposals before submitting the
drfat Regulations to Parliament. The commission had however not conducted a stakeholder

validation worksl'rop on the draft regulations nor had it engaged the other constitutional
commissionsontheirproposedamendmentstothedraftregulations....:.

Way Forward
The committee directed that the Salaries and Remuneration Commission to conduct a validation
workshop for Public Service Cornmission, Teachers Service Commission and the Judicial Service

Commission and all other Commissions and independent offices to harmonize the concerns raised

on the draft regulations before submitting them to Parliament for approval.

MIN.NO.N AICDLIaOZaII3' CONSIDERATION OF THE PUBLIC SERVICE
COMMISSION (COUNTY APPEALS PROCEDURES)
REGULATIONS, 2022

The committee having scrutinized the Regulations in line with the Constitution, the

interpretations and General Provisions Act(Cap 2) the Statutory Instruments Act 2013, and the
Public Service Commission Act, 2017, resolved to approve them having been proposed by the

Hon. Abdi Tepo and Seconded by the Hon. Tindi Mwale, M.P

MIN.NO.TN AtCDLt2022fi36 CONSIDERATION OF THE SCRAP METAL (TI{E
SCRAP METAL DEALERS) RULES, 2022 (LEGAL
NOTICE NO. 84 0I? 2022)

The Committee was informed that -
(i) The Regulations were published in the Gazette as LN No. 84 of 2022 on 5tr' May 2022

submitted and were laid on the table of the House on 3l't May 2022 being the ninth sitting
day since publication hence out of the statutory timelines contemplated under section
11(1) of the Statutory Instruments Act.

(ii) The Rules seek to regulate the dealings in scrap metal and provide for licensing of scrap

metal dealers as a condition for lifting the moratorium on dealings in scrap metals issued

on20s January,2O2 2.

(iii)The Rules seek to regulate the dealings in scrap metal and provide for licensing of scrap

metal dealers as a condition for lifting the moratorium on dealings in scrap metals issued

on 20thJanuary 2022.

The Committee was further informed that -

PART I of the Rules provide for the preliminary provisions including the citation, interpretation
of terms in the context within which they are used in the Rules, object and purpose of the Rules
and application of the Rules.

PART II of the Rules provides for the nomination of members to the Scrap Metal Council and

qualification for appointment as Chairperson and Council members.
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PART III of the Rules deals with requirements to cany on business as a scrap metal dealer and

application for licence to carry on business. The Part provides for the form of a licence and issues

that the Cowrcil should consider when issuing a licence. It provides for remedies to dealers when

the Council rejects their application for a licence, terms for a licence, variations and revocation of
licences.

The part further provides for duties of a licensed dealer including the verification of suppliers'

identity,. requirement to keep proper records of rbceipt of scrap metal, and requirement to keep

records for {isposals of scrap metal. It also provides for the inspection of licensed dealerships,

issuance ofclosure orders aud appeals to such orders.

PART IV of the Rules deals with miscellaneous matters including registration of licensed dealers

as business rnember organizations, restrictions in export of scrap metal and creating awareness ol1

scrap metal dealings.

The SCHEDULE provides for the fee payable under the Rules.

Committee Observations

The Commiftee made the following Observations -
Statutory Time.lines -Section 1l of the SI Act

l. The Rules were tabled in Parliament outside the statutory timelines contemplated under

section 11(1) of the Statutory Instruments Act Q,lo. 23 of 2013). The Rules were published in

the Gazette as LN No. 84 of 2022 on 5ft May 2022 and were laid on the table of the House on

3l't May 2022 being the ninth sitting day since publication hence out of the statutory
timelines contemplaterl under section 11(1) of the Statutory Instruments Act.

2. Section 11(a) of the Act stipulates that if o copy of a statutory instrunrcnt tltat is required to

be laicl before the relevant Holue of Parliament is ttot so laid in accordance witlt tltis
sectton, the stotntory instrument shall cedse to have effect immediately after the last day for
it to be tb nia but witlrout prejudice to any act tlone untler the statutory instruntent before it
becanrc qoid. Accordingly, the Rules ceased to effect on the 24tt' of May, 2022 by operation

of law. I

3. Part II of the Rules contain provisions on the Council including nomination and qualification

for appointment as the Chairperson and Council members, which is ultra vires Part II of the

Scrap Metals Act which ploperly deals with matters relating to the Council hence contrary to

section 13(a) of the Statutory Instruments Act (No. 2j of 2013.

4. The explanatory memorandum submitted indicates that the Ministry for Indushialization

subjected--the-'Rules--to public participation and sought for comments fi'om"various

stakeholders but fails to give evidence of the consultation and its outcomes. contrary to

section Article l0 and 1 18 of the Constitution read together with section 54 of the of the

Act, there was no demonstration at all of public participation in the process of naking the

Regulations.

5. The regulatory making authority failed to submit the Regulatory Impact Statement as required

under Section 6 of the Statutory Instruments Act 2013. The Rules make provisions for
5lPage



dealings in scrap metal, whose irnplementation may impose environmental and economic
implications on the society. The Regulatory Impact Statement is to enable Parliament and
stakeholders to be informed of the environmental, social and economic implications of the
implementation of the proposed regulation. Contrary to section 6, 7, 8 and 9 of the. Act, there
was no Regulatory Impact Assessment conducted and consequently no Regulatory Impact
Statement notified in the Kenya Gazette and two newspapers of wide circulation nor was the
same submitted to Parliament.

Committee Resolution

Having examined the Scrap Metal Rules, 2022 against the Constitution, the Interpretations and
General Provisions Act (Cap 2),the Scrap Metal Act,2015, and the Statutory Instruments Act
(No. 23 of 2013), and resolved to recommend to the House to annul the Regulations in entirety
having been proposed by the Hon. Edith Nyenze and Seconded by the Hon. Abcli Tepo, M.P, due
to lack of conformity with the Scrap Metal Act,2075, and the Statutory Instruments Act,2013,
for non-conlbnnity rvith the Constitution, the Scrap Metals Act (No. 1 oJ 2015) and the
Statutory Instrumcuts Act(Na. 23 of 2013)."

MIN.NO. INNCDLIaO2a/ I38 ANY OTI{ER BUSINESS

No any other matter arose.

MIN.NO. INNCDLIIOLLII3I ADJOURNMENT
The meeting was adjourned at 12.48 p.m. The next sitting will be held on notice

Signcd Date...
HON. I(ASSAIT I(AMKET, M.P.

(Cr{ATRPERSON)
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NOTICE NO. ........ L

THE SALARMS AND REMUNERATION COM}IISSION
AND BENEFITS OT STATE AND OTHER

PUBLIC OFFTCERS) REGULATIONS, 2022

ARRANGEMENT OT' REGTILATIONS

PART I-PRELIMINARY PROYISIONS

Short title.
Interpretation.

Object of the Regulations.

PART II-SETTING, REVIEWING AND ADVISING ON

TION AITD BENEF'ITS OT' STATE AND OTHER

PUBLIC OFFICERS

cycle.
and procedure for submission of relevant information'

during setting, review and advice on remuneration and

unication and effective date of advice.

b evaluation.

ofjob evaluation.

for undertaking job evaluation.

to be submitted by a public body for job evaluation'

ofjob evaluation results.

a
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tr4-Validityofjobevaluation.resuJtS.:.'rjl..';,r:
I 5-RequeSt for clarifi cation.
l6-Applicatibn of Job Evaluation results. . ' 

.i

I 7. 

-Prooedure 
for devel opin g sal ary structures.

l8-Information for setting and review, and advise on salary structures.

l9-Validity of, and advice on, salary structures.

20-Guidance on implementation of salary struotures.

2l-Recognising productivity and performance and award of incentives.
2}-Factors to be considered in recognising productivity and performance.
23-Collective bargaining negotiation.
24-Procedure for collective bargaining negotiation

PART III- MISCELLANEOUS PROYISIONS

25-Submission of requbst for setting, review and advice.

2G-Review of advice on remuneration and benefits.
27-Request for information.
28-Disputes relating to remuneration and benefits.
29-Monitoring and evaluation.
3 0-Stakeholder consultations.
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SALARMS AND REMUNERATION COMN&SSION ACT' 2011

(No. 10 of 2011)

IN E)TERCISE of the Powers conferred bY section 26 of the Salaries

Commission Act 2011, the Salaries and Remuneration

makes the following Regulations-

THE SALARIES AND REMI]NERATION COMMISSION
- 

GEMU{ERATION AND BENEFITS OF' STATE AND

brunn P{rBLIa oFFICERs) REGTILATToNS' 2022

PART I--PRELIMINARY PROVISIONS

1. These Regulations may be cited as the Salaries and

Remuneration Commission (Remuneration and Benefits of

St"i" .na other Public Officers) Regulations'20ZZ'

2, In these Regulations, unless the oontext otherrruise

requires-

"benefif' means any financial or non-financial compensation

or allowance that it it*ia"a to a State or other publio officer

which is over *a'u6ou" the basic or consolidated salary and

arising out of tfr" 
"*pfoy*ent 

of the State or other public

officer;

"Commission" mgans

Commission established bY

the Salaries and Remuneration

Articte 230 of the Constitution;

'Job description" means a standardized documentation of the

duii;;, 
--rlfonribiiiii;;; 

reporting.. .relationships' -critical
performance areas *a i'"*iig conditions' and the minimum

qualificationr, "*pr.i.no"' 
tttitit and competences required to

perform a job;

-sjob-description"manual" means a document containing

approved job descriPtions;

3



Cap.2

No. 14 0f2007

Object ofthe
Regulations.

"job evaluation" rpeans a systematic. and objective process of
determining the worth of a job in relation to other jobs;

"performance" means a measure of,the.extent of g.tJ6ing.ent of
set objectives of a public bodyrs,,,t6rls.in..an efficti.ve and
efficient manner;

. "productivity" *"uo, a measure ;o.f, eff,roiency with, which
inputs aretranslated,into outputS;; ,.;...1. i. i.,.

"public body" has the same rneaning assigned to it .under
section 3 of the Interpretation and General provisions Act;

"public officer" has the meaning assigned to it under Article
260 of the Constitution;

"public seryice" has the meaning'assigned to it under Article
260 of the Constitution; : :: :. ii .

"review cycle " means the period after which salaries and
remuneration for State and or.Ier publio offioers are rel,ie.rJec
for budgeting and planning p'urpbsei; '

"reward" means an incentive awarded in recognition of an
achievement of performance and productivity,

"state officer" has the meaning assigned to it under Article
260 of the Constitution;

"trade union" has the meaning assigned to it under section 2
of the Labour Relations Act,2007; and

3.(1) The objective of these Regulations is to-
(a) To facilitate the discharge of the mandate. of the

Commission;

(b) provide for the procedure to-

4



(i) set and review remuneration and benefits for State

officers;

(ii) advise on remuneration and benefits for other public
offrcers; and

(iii) keep under review all matters relating to salaries and

remuneration of other public officers.

PART Ir-SETTING, R.EVTEWING AI.[D A-DVISING ON
REMUNERATION AND BENEFITS OF'STATE AT{D

OTIIER PUBLIC OT'F'ICERS

ryclc. a.(l) The Commission shall review and set remuneration and

benefits for State officers every four years.

@ The Commission shall review and advise on

remuneration and benefits for other public officers every four
years.

(3) The Commission shall when undertaking a revierv under
paragraphs (1) and (2), evaluate remuneration and benefits of
State and other public officers with a view to institute change, if
necessary.

(a) The Commisslon shall undertake the review taking into
account the applicable national budgeting and planning cyoles.

(5) Despite paragraphs (1) and (2), the Commission may
undertake a special review of the remuneration and benefits of
State and other public officers to address emerging

circumstances and ccinditions.

5.(1) Whenever a review is due, the Commission shall request

for relevant information, from public bodi6s, on remuneration

and benefits for their respective State and other public officers.

5
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(2) The public bodies shall submit the relevant information
requested for under paragraph (l)- i

(u) in writing; and
(b) in such format and within, such timelines as may. be

6.(l) Pursuant to Article n\@)(a) of the Constitution, the
Commission shall set the pension or gratuity due to a State
officer.

(2) The Commission shall, in consultation with relevant
stakeholders-

Pension.

Considerations
during sctting,
review and
advisc on
remuneration
and benefits.

(a) advise on the pension or gratuity due to other publig
officers taking into account the applicable laws; and

(b) undertake periodic reviews and make recornmendations
on pensions payable to eligible persons.

7 /1\ The /-nmmiocinn chall in cetfinrr rerripr.rinc ond arhriqtno,.\i, iia9 vuiiiiiiitoivii 9i.-.,, iri e-r-.r.tir avr.u!t

on remuneration and benefits, wherb fipplicable, consider any'6r
^ ^^-L:-^+:^- ^f +L^ f,^ll^..,:-- --:-^:-l^^ ^-,1 f^^+^-^4 Vvtll(/Irolrull ua ulv lvtlv YY f 116 yr lreryle! alu lsvlvl D-

(a) the principles set out under Article 230(5) of the

Constitution, section 12 of the Act and other applicable
laws;

(b) the economic performance of the country;

(c) the capacity of a public body to afford the cost of
proposed remuneration and benefits;

(d) the ability of a public body to sustain payment of
remuneration and benefits;

(e) the outcome of comparative surveys on the labour

6



markets and trends in remuneration;

(f) comparative analysis between remuneration and benofits

for similar jobs within,institutions in the same sector to
ensure equity and competitiveness;

(g) job evaluation results as undertaken by the Commission;

(h) cost of living;

(i) existing collective bargaining agreements;

O achievement of performanoe and productivity targets;

(k) government policies and guidelines;

(l) the equitable share of revenue to county governments;

and

(m)any other relevant faotor in determination of
remuneration or benefits.

(2) In this regulation "cost of living " means the cost of
purthating goods and services as meiliured by the changes in

ih" Consu*ir price Index as provided by the Kenya National

Bureau of Statistics from time to time.

8. The Commission shalt communicate the-

(a) set and reviewed remuneration and benefits for state

officers indicating the effective date of implementation;

and

(b) advice on remuneration and benefits for other public

officers indicating the effective date of implementation.

-'-9IThe Commission shall undertake job evaluation covering
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jobs in public bodies in order to- '

(a) determine comparable and relative worth of jobs in
public bodies;

(b) determine equal pay for work of equal value; and

(c) ensure fairness and transparency in pay.

10.(1) The Commission shall undertake job evaluation
where-

(a) jobs in a public body have not been evaluated by the
Commission;

(b) a public body is established; i ,,1

Conduct ofjob
evaluation.

Procedure for
undertakingjob

(c) a public office is established;

(d) a new job is established arising from-

(i) a change in the mandate of a public body; or

(ii) a change in the institutional structure of a public
body; and

(e) a change arises in the job content of a role in a public
body.

Q) A public body that meets the requirements for job
etaluation as set out under paragraph 1 may submit the
required information when requested by the Commission
during a scheduled job evaluation or when the public body
seeks for adviee of the Commission on remuneration and
benefits.

I1.(l) The Commission shall-

P



(a) before undertaking a job evaluation sensitise public

bodies on the job evaluation;

(b) use an analytical, point-factor based job evaluation

system that evaluates jobs using compensable factors

determined bY the Commission;

(c) engage the respective public bodies on job evaluation

results; and

(d) communicate the job evaluation results to the respective

public bodies, in writing.

(2) A public bodY shall-

(a)ensureallthejobsinthepublicbodyareevaluatedby
the Commission;

(b)establishacommitteeresponsibleforjobanalysisand
develoPment ofjob descriPtions;

(c) ensure members of the Committee responsible fo.r job

analysis and development of job desoriptions in the

public body are trainea on matters relating to job

evaluation;

(d) assess, identiff and determine the jobs to be evaluated

by the Commission;

(e) develop complete, accurate, approved and authenticated

job descriPtion manuals;

__._(0_provide .feedback on the job evaluation results wheir
' ' to**unicated by the Commission; and

9



hformation to
be submitted by
apublic body
forjob
evaluation.

(g) submit a request for review of the job evaluation results
if dissatisfied with the job evaluation results as
prescribed by the Commi$sion.

(3) A public body shall align the job description referred to in
paragraph (2)(e) to the provisions of the'relevant law, where
applicable, and the approved human resource instruments.

(4) The Commission shall, where a job description for a State
officer or other public officer is not submitted and where
applicable, use thi information provided in the relevant law to
evaluate the job.

(5) Where a job description for a public officer is not
submitted, the results of the previous job evaluation shall apply.

(6) Where a public body does not provide.feedback on job
evaluation results, the Commission shall proceed to conclude
the job evaluation.

(7) In this regulation "compensable factor" means a job
attribute used to provide a basis for determining the worth of a
job in relation to otlrer jobs.

12.(1) A public body that meets the requirements for job
evaluation as set out under regulation 10 shall submit to the
Commission information relating to jobs within the public body
for the purposes ofjob evaluation.

(2) The information to be provided in paragraph (l) shall
include-

(a) the approved institutional structure;

(b)the approved staff establishment;

10



Rcview

rcsults.

t-

(c) the approved career progression guidelines cir schemes

of service;- 
... . r.r.

(d) a list ofjobs in the public body indioating cunent grades

or levels;

(e) the complete, accurate, approved and signed-otr jo!
description manual presented in a format as prescribed

by the Commission; and

(0 any other information that may be relevant for the job
evaluation.

13.(l) A public body, State officer or other public officer
dissatisfied with.job evaluation results may, within forfy days

from the date of communication of the job evaluation results,

request for the review of the results in accordance with this

regulation.

(2) A public body that is dissatisfied with the job evaluation

results shall submit to the Commission a request for the review

of the job evaluation results, in writing, set out the grounds for
review and attach supporting documents.

(3) A State or other public offtcer is dissatisfied with the job

evaluation results, may upon communication of the job

evaluation results-

(a) submit their grounds for review to the public body; and

(b) the public body shall, if saiisfied that the grounds have

. 
- . 

m"iit, submit to the Commission a request for review,

the grounds for review and supporting documents'

Where the Commission.requests, in writing, for additional

information relating to a request for a review of job evaluation

LI



Validity ofjob
evaluation
results.

Request for
clarification.

Application of
Job Evaluation
results.

results, a public body shall provide the information within
twenty days from the date of receipt of the request.

(5) Where the Commission does not receive additional
information relating to a request for the review of job
evaluation results within the stipulated time, the Commission
may-

G) extend the time for submission of the required
information; or

(b) make any other determination as the Commission may
considers fit.

(6) The Commission may review job evaluation results where
new material information or significant changes in the job
content are submitted to the Commission.

(7) The Commission shall review job evaluation results
within fifty-five working days from the date of receipt of all the
requireci ciocuments in support of a request for review.

(8) Nothing in this reguiation shaii preciucie any pubiif bociy,
State officer or other public officer from engaging the
Commission further on job evaluation results.

14. Job evaluation results shall remain valid until the job is re-
evaluated by the Commission.

15. A public body may request for clarification from the
Commission on job evaluation results and the implementation
ofjob evaluation results.

16. The Commission shall use job evaluation results, among
other factors set out in regulation'l,to-



salary

sotting
rcYicw,
advisc
salary

(a) set and review remuneration and benefits for a State

offrcer; and

(b) advise on the remuneration and'benefits for other public
offic,ers.

for 17.(l) The Commission shall-

(a) develop and set salary structures for State offtcers; and

(b) advise on the salary skuctures for other public officers.

(2) The Commission, shall, before developing and setting
salary structures for State officers or advising on salary
structures under paragraph-

(a) conduct comlarative suveys on labour inbrkets and
trends in remuneration to determine the relativity of
remuneration of public service in relation to the market
trends; and

(b) subject the outcome of the comparative suryeys on
Iabour markets and trends in remuneration to the
principlbs and factors set out in regulation 7.

for Is.(l) A public body shall upon request by the Commission
provide such information on remuneration and benefits as may
be required by the Commission to enable the Commission set

and review salary structures for State officers; and advise on

salary structures for other public officers.

(2) The Commission may, notwithstanding failure by a

public body to submit the required information in accordance

with paragraph (1),-

- - --(a)-setsalary structures for State officers; and

13



(b) advise on the salary structures for other public officers.

. 19.(1) The salary structures set for State officers shall remain
in place until reviewed by the Commission. ,. ;.

(2) The salary structures for other public officers ,nuy only i.
reviewed on the advice of the Commission.

20. A public body may request for guidance from the
Commission on implementation of-

(a) the set and reviewed salary structures for State officers;
or

(b) the advice on its salary stntctures for other public
officers.

21.(l) A public body may establish a financial reward and
cash award scheme based on productivity and performance
ha66^amanf &amor:rnrlro n. inaanf irra cnhamac ectahli ehar{ h.rlrrurro6vlrrvlrL rrsurv tt v

the public body in accordance with existing laws, regulations,
a --l!-.1^- --l -.:l^l:-^^E,L' v sr rurJsrrL P\rrli.,ltrn allu E,urLrgrlrrgJ.

(2) A public body shall seek the advice of the Commission
on proposed financial rewards or cash awards before
establishing a financial reward or cash award scheme.

22. The Commission shall, in advising on productivity and

performance, be guided by the following factors-

(a) achievement of productivity and performance targets;

(b) the capacity of a public body to afford the cost of
proposed reward;

Validity of, and
advice on,
salary
strucfures.

Guidance on
implementation
ofsalary
strucfures.

Recognising
productivity
and
periorniance
and award of
incentives,

Factors to be
considered in
recognising
productivity
and
performance.
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(c) the ability of a public body to sustain payment of the
reward; and

(d) government policies and guidelines.

23.(1) The Commission shall, pursuant to section 11 of the
Act, advise public bodies on the remunerative and benefit items
payable out of public funds in collective bargaining negotiation.

(2) Collective bargaining negotiation between a public body
and a trade union shall cover a four-year cycle.

for 24.(l) A public body with a recognition agreement with a

trade union shall seek the advice of the Commission on
remuneration and benefits items payable out of public funds
before the commencement of collective bargaining negotiation.

Q) A public body shall provide the following information
required for provision of advice on collective bargaining
negotiation-

(a) any trade union proposals and management

recommendations;

(b) the public body's financial performance;

(c) the budget allocation;

(d) the approved salary structure and staff establishment;

and

(e) any other information that may be required by the

Commission.

(3) The Commission shall, upon receipt of a request for
advice, provide the ppblic body with advice on the

15



Submission of
request for
settin& review
and advice.

Review of
advice on

remuneration

and benefits.

remunerative and benefits items payable out of public funds for
purposes of collective bargaining negotiation, taking into
account the principles and factors set out in regulation 7.

(4) A public body shall undertake negotiation based on the
advice of the Commission.

(5) Upon conclusion of collective bargaining negotiation, the
public body shall request the Commission for clearance of the
draft collective bargaining agreement to facilitate its
registration at the Employment and Labour Relations Court.

PART III-MIS CELLANEOUS PROYISIONS

25. The Commission may, at any time, upon the request of a

public body, in writing,-

(a) set and review the remuneration and benefits of the
State officers serving in the public body; or

ft) a.dvi.se on the remuneration and henefits of the other\-/ -'-"_-_
public officers serving in the public body.

26,(1) The advice of the Commission, in relation to the
remuneration and benefrts of all other public officers shall only
be reviewed by

(2) A public body shall seek for the review of the advice of
the Commission in writing.

(3) The Commission may revierry its advice upon receipt of
new material information or justification not previously placed
before it provided that such review shall take into account the
principles and factors set out in regulation 7.

( ) The advice of the Commission once reviewed supeisedes
any piior advice.

L5
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for 27.(l) Pursuant to section l3(1)(a) of the Act, the Commission

may, request a public body to provide such information as may
be relevant

(2) A public body shall, uPon receiPt of the request in
paragraph (1), provide the information to the Commission in the

manner specified by the Commission in the request.

28.(1) The Commission shall encourage the use of alternative
dispute resolution mechanisms in any disputes relating to

remuneration or bbnefits for State and otherpublic officers.

Q) A public body shall notify the Commission of any

dispute relating to remuneration or benefits for its State or other
public officers.

(3) A public body shall, where the Commission is not a party

to a dispute, notiff the Commission of any court procoedings

relating to the remuneration and benefits of its State or other

public officers within fourteen days of commencement of the

suit or service of pleadings.

2g.(l) The Commission may monitor and evaluate the'

implementation of its set remuneratiori and benefits for State

officers or advice on remuneration and benefirc for other publio

officers to-

(a) assess effectiveness in the implementation of the set or

reviewed remuneration and benefits of State officers and

advice on remuneration and benefits for other public

offtcers,

(b) identiff challenges in the implementation of paragraph

(a) above; and

__ --(e)-in-linison With iiublic bodies, identi$ remedies, where

ir'i,i

to

and

and

t7



Stakcholder

consultation.

appfopriate, for continuous improvement. .

(2) The Commission shall sensitize public bodies on

implementation of the-

(a) set and reviewed remuneration and benefits for State

officers; and

(b) advice on remuneration and benefits for other public
officers.

30. The Commission shall in the course of discharging its

mandate undertake consultations with its stakeholders.

I\r^J^ ^- +L^aYrarug vtr !ll9 . . . '>n'))

LYN CIMROP MENGICH,
Chairperson,

S alaries and Remunerotio n Commission.
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Sa/an'es and Remunemtion Commission

NO. 10 0F 2011

ES AND REMUNERATION COMMISSION ACT

[Dafe of assent:27th Ju|Y,2011.]

lDate of commencement: 29th July, 2011'1

to make further provision as to the functions and powers
nd Remuneration Commission, the gualifications and

for the appointment of the chairperson and members of the
and for connected PurPoses

[Act No. 10 of 2011 , Act No. 57 ol 2012, Act No- 4 of 20'18.]

PART I_ PRELIMINARY

be cited as the Salaries and Remuneration Commission Act'

n

unless the context otherwise requires-

Secretary" means the Cabinet Secretary for the time being

for matters relating to finance;

n" means the chairperson of the Commission appointed under

in accordance with the procedure set out in section 4;

n" means the Salaries and Remuneration Commission

by Article 230 of the Constitution;

means a person holding a public office as defined in the

remuneration" includes the ordinary, basic or minimum wage

any additional emoluments and benefits whatsoever payable,

irectly, whether in cash or in kind, by an employer to an employee

of the employment of that emPloYee;

means the secretary to the Comm appointed by the

150 _

@

rsslon

under Article 250(1 2) of the Constitution, ln accordance with the

out in section 16;

cer" has the meaning assigned thereto in the Constitution'

subsection (1 until after the first general elections under the

ln this Act to the exPresslon Secretary" shall"Cabinet
mean'Ministef

1I - COMPOSITION AND ADMINISTRATION

Commission as a bodY corPorate

to the powers of the Commission under article 253 of the

ll-hav-e lhe power to-
hold, charge and dispose oi movable and immovable

and

t

5
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(1) The

in accordance

(2) The

(3) The
230 (2)(d) shall

5. Qual
(1) A

person-

(b) performdo
of functions

on

knowledg e and at least ten

d
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all such other things or acts for the proper discharge

under the Constitution and this Act AS may lawfullY be

or performed bY a bodY corPorate.

of chairperson and members

the
n and other members of Comm lsslon shall be appolntedthe
provisions of Article 230 of the Constitution and thi Act.

of Commission under Article 230 (2XcXiii) of thethe
by joint professional bodies represented

Constitution be noml nated a foru m of
by the of Professional Societies of East Africa.

and members other than those appointed under Article

a full time basis for a non-renewable term of six years'

[Act No. 4 of 2018, Sch'l

for appointment of chairperson and members

shall be qualified for appointment as the chairperson if such

a 16e from a untve rsity recognized tn Kenya;deg(a)

(b) years' experience n matters relating

to r-

(c)

public management;

fi nance and administration;

human resource management;

economics; or

labour laws;

knowledge of tabour market trends ln Kenya as relates to income

public and Private sector;

the requirements of Chapter Six of the Constitution; and

had a distinguished career in their respective fields'

shall be qualified for appointment aS a member if the person-

a degree from a university racognized in Kenya;

knowledge and at least ten years' experience in either-

fi nance and administration;

public management;

economics;

hurnan resource management; or

labour laws;

(c) the requirements of Chapter Six of the Constitution; and

(d) had a distinguished career in their respective fields'

shall not be qualified for appointment as the chairperson or a

tn

(d)

(e)

(2) A
(a)

(b)

(3) A
member if the

- ---(a'f-
(b)

(c)

ls

nt or GolrntY Assembly;

mernber ol a governing body of a political party;

member of a local authoritY;IS
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(d) is an undischarged bankrupt; or
(e) has been removed from office for contravening the provisions of the

Constitution or any other law.
6. Nomination of members

. (l) Every nominaiing uody underArticte 230(2Xb) and (c) of the constitutionshall nominate its representative to the commission in 
'a 

competitive and
transparent manner in accordance with section 7.

- lzl e person shall not be qualified for nomination under Article 230 (2)(d) or (e)
of the Constitution unless such person holds the qualifications specified in section
5(2).

7, Procedure for nominations
(1) Within fourteen days of the commencement of this Act, or of the occurrence

of a vacancy in the commission relating to the members under Article 230(2Xb)
and (c) of the constitution, the relevant-nominating body shall, by advertisement
in at least two local daily newspapers of nationaicircuiation, invite applications
from. persons who qualify for nomination under the Constitution and this Act for
nomination as a member of the Commission.

(2) The relevant nominating body shall consider the applications received under
sub.s.ection (1 ) to determine their compliance with the provirions of the Constitution
and this Act, interview the applicants and forward the names of two persons so
qualified, who shall be of opposite gender, to the cabinet Secretary for onward
transmission to the president.

(3) Deleted by Act No. 4 of 2018, Sch.
(4) Deleted by Act No. 4 of 2018, Sch.
(5) Deteted by Act No. 4 of 2018, Sch.
(6) Deleted by Act No. 4 of 201fl Sch.
(7) Deleted by Act No; 4 of 2018, Sch.
(8) Delefed by Act No. 4 of 201fl Sch.
(9) Deleted by Act No. 4 of 2018, Sctt.
(10) The President shall, within seven days receipt of the names forwarded

under subsection (2) nominate the members of the commission from each
category and fonrvard the names of the nominees, together with the name of his
nominee.for Chairperson of the Commission, to the NitionalAssembly.

(11) The National Assembry shail, within fourteen days of the day it next sits
afier receipt of the names of the nominees under subiection (g), consider all
nominations and may approve or reject any nomination.

(12) where the National Assembry approves the nominees, the speaker shall
fonrvard the names of the approved nominees to the president ior appointment.

(13) The President shall, within seven days of the receipt of the approved
nominees from the National Assembly, uy notice in the Gazette, appoint the
chairperson and members approved bythe-National Assembly.

(14) where the NationalAssembly rejects any nomination, the Speaker shall
communicate the decision to the president to submit fresh nominations.

7
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(15) ln appolnting members under this section, the President shall observe the

principie of gender equity, regional and ethnic balance and equal opportunities for

persons with disabilities and shall ensure that at least one-third of the members

are of either gender.

. tAct No. 4 of 2018' Sch'I

8. Oath of offiqe

The chairper$on, members and secretary shall each make and subscribe before

the Chief Justice to the oath or affirmation set out in the First Schedule'

9. Vacancy in office of chairperson or member

(1) The officd of the chairperson or a member of the commission shall become

vacant if the holder-
(a) dies;

(b) by notice in writing addressed to the President resigns from otfice;

(c) is removed from office under any of the circumstances specified in

Article 251 and Chapter Six of the Constitution'

(2) The Preqident shall notify every resignation, vacancy or termination in the

Gazette within fourteen daYs.

10. Filling of vacancY

(1) where 4 vacancy occurs in the membership of the commission under

""ci1tn 
g, the appolntment procedure provided for under the Constitution and this

Act, shallapplY.

(2) A member appointed under subsection (1) shall serve for a term of six years

but shalt not be pligible for reappointment-

11. Functions of the Gommission

ln addition to the powers and functions of the commission under Article 230

(4), the Commission shall-
(a) inquire into and advise on the salaries and remuneration to be paid

out of public funds;

(b)keepunderreviewallmattersrelatingtothesalariesand
renluneration of public officers;

(c)advisethenationalandcountygovernmentson.theharmonization,
eqdity and fairness of remuneration for the attraction and retention of

requisite skills in the public sector;

(d)conductcomparativeSurVeySonthelabourmarketsandtrendsin
remuneration to determine the monetary worth of the jobs of public

offiCes;

(e) determine the cycle of salaries and remuneration review upon which

Parliamentmayallocateadequatefundsforimplementation;
(f)makerecommendationsonmattersrelatingtothesalaryand

--.- :..-. --rer4une.ratLon-oJ-a-pertt-c-uler-State 
or-public officer;

(s)makerecommendationsonthereviewofpensionspayabletoholders
of public offices; and

(h) perform such other functions as may be provided for by the

Constitution or any other written law'

8
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12. Guiding principles for the Commission
(1) ln addition to the principles set under Article 230(5) of the Constitution, the

commission shall also be guided by the principle of equal iemuneration to persons
for work of equal value.

. (2) Without prejudice to subsection (1), the Commission shalltake into account
the recommendations of previous conrmissions established to inquire into the
matter of remuneration in the public service.

13. Powers of the Commission
(1) The commission shall have ail powers generally necessary for the

execution of its functions under the Constitution and this Act, and without prejudice
to the generality of the foregoing, the commission shail have powers to-

(a) gather, by any means appropriate, any information it considers
relevanl, including requisition of reports, records, documents or any
information from any source, including governmental authorities;

(b) interview any individuar, group or members of organizations or
institutions and, at the commission's discretion, conduct such
interviews;

(c) hold inquiries for the purposes of performing its functions under this
Act;

(d) take any measures it considers necessary ro ensure that in the
harmonization of salaries and remuneration, equity and fairness is
achieved in the public sector.

(2) ln the performance of its functions, the Commission-
(a) may inform itself in such manner as it thinks fit;
(b) may receive written or oral statements from any person, governmental

or non-governmental agency; and
(c) shall not be bound by the strict rules of evidence.

14. Committees of the Commission
(1) The commission may, from time to time, estabtish committees for the

effective discharge of its functions.
(2) The commission may co-opt into the membership of the committees

established under subsection (1) persons whose knowledge and skills are
considered necessary for the functions of the Commission.

15. Procedures of the Commission
(1) The business and affairs of the commission shall be conducted in

accordance with the Second Schedule-

.. (2) Except as provided in the second schedule, the commission may regulate
its own proc.edure.

(3) The commission may invite any person to attend any of its meetings and to
participate in its deliberations, but such person shalt not havl a vote in anylecision
of the Commission.

o
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16. Appointment of secretary of the Commission

(1) The appointment of the secretary to the commission under Article 250(12)

of the Constitution shall be through a competitive recruitment process and the prior

approval of the National Assembly.

(2) A person shall be qualified for appointment under subsection (1) if such

person-
(a)

(b)

(c)

is a citizen of Kenya;

holds a degree from a university recognized in Kenya;

has at least ten years' experience in human resource management'

financial management or public management; and

meets the requirements of leadership and integrity set out in Chapter

Six of the Constitution.

(1) ln addition to the staff appointed by the commission under Article 252(1)

lcl ofine Constitution, the Government may, upon the request by the Commission,

second to the Commission such number oipuOti" officers as may be necessary for

the purposes of the Commission.

(2) A public officer seconded to the Commission shall, during the period of

secondment, be deemed to be an officer of the commission and shall be subject

only to the direction and control of the Commission'

19. The comrnon seal of the Commission

(1)ThecommonsealoftheCornmissionshallbekeptinsuchcustodyas
the Commission shall direct and shall not be used except on the order of the

Committion. 
*-.

(2) The common seal of the commission when affixed to a document and duly

authenticated shall Oe iuaiciatty and offlcially noticed and unless the contrary is

proved, any necessary order or authorization of the commission under this section

shall be presumed to have been duly given.

(d)

(3) As the chief executive officer, the secretary shall be responsible to the

Commission for-
(a) the implementation of functions of the Commission;

(b) the tormation and development of an elficient administration; and

(c) the organization, control and management of staff'

17. Removal of secretary

(1) The secretary may be removed from office by the Commission' in

,""oidrn"u with the terms and conditions of service, for-
(a) inability to perform the functions of the otfice arising out of physical

or mental incaPacitY;

(b) gross misconduct or misbehaviour;

(c) incompetence or negligence of duty; or

(d) arry other ground that would justify removal from office under the terms

and conditions of service.

(2) Before the secretary is removed under subsection (1), the secretary shall

Ue giv"n an opportunity to dlfend himself or herself against any allegations against

him or her.

18. Secondment of staff

10
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PART III_ FINANCIAL PROVISIONS
20. Funds of the Commission

(1) The funds of the Comrnission shall consist of-
(a) monies provided by parliament for the purposes of the commission;
(b) such monies or assets as may accrue to the Commission in the course

of the exercise of its powers or the performance of its functions under
this Act;and

(c) all monies from any other source provided or donated or lent lo the
Commission.

(2) The receipts, earnings or accruals of the commission and the balances at
the close of each financial year shall not be paid into the Consolidated Fund but
shall be retained for purposes of this Act.

21. Financialyear

The financial year of the commission shall be the period of twelve months
ending on the thirtieth of June in every year.

22..Annual estimates
(1) Before the commencement of each financial year, the commission shall

cause to be prepared estimates of the revenue and exp-enditure of the Commission
for that year.

(2) The annual estimates shall make provision for atl the estimated expenditure
of the Commission for the financial year concerned and in particular, shill provide
for the-

(a) payment of remuneration in respect of the members of the
Commission;

(b) payment of salaries and remuneration in respect of staff of the
Commission;

(c) payment of pensions, gratuities and other charges in respect of
benefits which are payabre out of the funds of the commission;

(d) maintenance of the buirdings and grounds of the commission;
(e) funding of training, research and development of activities .of the

Commission; and
(f) creation of such funds 1o meet future or contingent liabilities in respect

of benefits, insurance or replacement o{ buildings or installations,
equipment and in respect of such other matters as the commission
may think fit.

(3) The annual estimates shall be approved by the commission before the
commencement of the financial year to which they relate and shall be submitted to
the Cabinet Secretary for tabling in the National Assembly.

23. Accounts and Audit
(1) The commission shall cause to be kept all proper books and records of

account of the income, expenditure, assets and liabiiities of the commission.

^ (2) .within a period of three months after the end of each financial year, the
Commission shall submit to the Auditor General the accounts of the Commission
in respect of that year together with-

11
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(a) a statement of the income and expenditure of the commission during

that year; and

(b) statement of the assets and liabilities of the Commission on the last

- day of that financial Year.

(3) The annual accounts of the commission shall be prepared, audited and

reporied upon ip accordance with the provisions of Articles 226 and 229 of the

Constitution and the Public Audit Act, 2003 (No. 12 of 2003).

PART IV _ MISCELLANEOUS PROVISIONS

24. Report of the Commission

(1) The report of the commission under Article 254 oI the constitution shall, in

respect of the financial year to which it relates, contain-
(a) the financial statements of the Commission;

(b) a description of the activities of the Commission;

(c) such other statistical information as the commission considers

appropriate relating to the Commission's functions; and

(d) any other information relating to its functions that the commission

corlsiders necessary.

25. Offences

A person who-
(a) without justification or lawful excuser obstructs or hinders, or assaults

or threatens a member or staff of the Commission acting under this

Acl;
(b) submits false or misleading information; or

(c) misrepresents to or knowingly misleads a member or staff of the

Commission acting under this Act'

commits an offence and is liable to a fine not exceeding three million shillings, or

to imprisonment for a term not exceeding five years, or to both

26. Regulations
(1) The coqnmission may make regulations generally for the better carrying

into efiect of any provisions of this Act.

(2) The power to make Regulations shall be exercised only after a draft of the

proposed Regulations has been approved by the NationalAssembly'

lAct No. 57 of 2012, s. 59.1

27. Code of conduct

The commiqsion shall develop a code of conduct for its members and staff.

28. Transitional and savings

Every person who immediately beiore the commencement of this Act was an

emolovee of the Government attached to the former Permanent Public Service

iffi;;Arfi"n ReView Board-stia-ll, uponltie commencement of this Act be given

an option to serue in the commission and if not appointed by the commission, be

redeployed in the Public Service.

+
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FIRST SCHEDULE
[Section 8.]

OATH/AFFIRMATION OF THE OFFICE OF
CHAIRPERSON/A MEM BER/S ECRETARY

I ................. having
been appointed (the chairperson to/member of/secretary to) the salaries and
Remuneration commission under the sararies and Remuneiation commission
Act, 2011, do swear/solemnly affirm that I will at ail times obey, respect and uphold
the Constitution of Kenya and all other laws of the Republic; t-hat I willfaithfully and
fully, impartially and to the best of my knowledge and abitity, perform the functions
and exercise the powers devolving upon me by virtue of this appointment without
fear, favouq bias, affection, ill-will or prejudice. (SO HELP ME GbD)

Sworn/Declared by the said

Before me this day of

Chief Justice

SECOND SCHEDULE
lsection 15.I

CONDUCT OF BUSINESS AND AFFAIRS OF THE COMMISSION
1. Meetings

(1) The commission shall have at least four meetings in every financial year
and not more than four months shall elapse between one meeting and the next
meeting.

(,2) Meetings shall be convened by the secretary in consultation with the
chairperson and shall be held at such times and such places as the chairperson
shalldetermine.

.(3) Unless three quarters of the members otherwise agree, at least seven days'
notice of a meeting shall be given to every member.

(4) The chairperson shall preside over all meetings and in the absence of
the chairperson, by a person elected by the commission at the meeting for that
purpose.

2. Conflict of interest
(1) lf any person is present at a meeting of the commission or any committee

at which any matter is the subject of consideration and in which matteithat person
or that person's spouse is directly or indirecfly interested in a private capacity, that
person shall as soon as is practicable after flre commencement of the meeting,
declare such interest and shall not, unless the Commission or committee otherwise
directs, take part in any considerafion or discussion of, or vote on any question
touching such matter.

13
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of interest made under subparagraph (1) shall be recorded in

meeting at which it is made.

who contravenes ubpa ragrap (1 commits an offence and shall

to a fine not exceeding five hundred thousand shilling s,

for a term not exceeding seven years, or to both.

or staff of the Commission shall transact any business ortrade
lon

the meeting shall not be less than half of the appointed members

underArticle 230 ol the Constitution.

the Commission shall be by a majority of the members present

in the case of an equality of votes, the person presiding at the

a second or casting vote.

meetings shall be kept and entered in records kept for that

h )

a
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Ref: sRC/ADM/18 (sB)

Michael R. Sialai, EBS
Clerk Natiorral Assembly
P.O Box 47842 00100
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Dear N/t# . {'i dJ@Lt

E ,L*
SALARIES AND

BEfrIEFIT'S OF STATE AND

The Salarres and Remuneration Commission (SRC) is estaOlished under Article 230 of the

Consfiti,rtion of Kenya and mandated to set and regularly review the remuneration and

benefits for State officers, and to advise the national and county governments on the

remuneration and benefits for other public officers.

In addition, thd Saiar-ies and Remuneration Commission Act, 2011 vests additional powe.rs

and functions on SRC. Section 26 of the SRC AcL, 2011 mandates the Commission to

make regulatio.ns generally for the better carrying intc effect of the provisions of the Act.

The Commission has pursuant to Section 26 SRC Act deveiopeo the Draft Salaries and

Renruneration (Remuneration and Benefits of State and Other Public Officers

- Regulations), 2022. The draft regulations were subjected to public participation and the

. views of the stakeholders and general public were taken into account and where

appropriate inmrporated into the draft.

f prepubli.uiion meeting between thb parliamentary Committee on Delegated Legislation

and SRC was held on 3rd June, 2}22when SRC presented the draft regulations to the

... .,j, ii
t

.t_i

REr CONSIFHRATION AnD APPR.OVAH- OF TFIE

REMI-IFTERATTOIU COMMrssrOnI (REMUNERATTON AND

o-iHE*. FUELIC OiTICERSi REGUIITTCNS, 2422.

Avenue. p.o. Box 43L26, GpO-00100, Nairobi, Kenya. Tel: +254 (20)27L006517u731811+254'736712864nson House,6th Floor,4th Npon9
,rB^\ -. .



Committee. The Committee considered the draft regulations and guided on the change
to be. made to the draft.

SRC has in line with the Committee's guidance made the requisite amendment to the
draft regulations by deleting clause 31.

Ptease find attached hereto the Revised Draft Salaries and Remunerafion (Remuneration
and Benefits of State and Other Public Officers Regulation s), 1022, foi consideration and'
approval by the National Assembly.

The Commission appreciates the continued support of the Nationat Assembty in the
discharge of its mandate and looks forward to your prompt action.

Yours

An Gitau, MBS
CoMMISSION SECRETARY/CEO

..r-.

'l:

'J

;r

t

,,



a

hI.\ ;\jAt- /''.5j 4: ;.; i:;=;:r t-;;
Etni:-"FtFqci 7---,r
*-l 3",- q. ,. ,i_ ! :._- r;-., i BvtJ .-:: r tl. f,_= ../-

tl z $Ec if;I2

f,. : tii II (..:*i.il ;t
AUDlTi.a.i:ili0Fiii.i'Jiili.:;./ : ;::,'ri': ;',-.;..ra,r;iri t:i:r
I llnl:....,,.,......................ii:i.i ......., . Salaries & Remuneration

Commission

e0s 
{"

F,
vi

f#*
g productivitY

s

24th November.2O22
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Ref. No: SRC/TS/12

Mr. Samuel Njoroge
Clerk of the National Assembly
Parliament Buildings
P O Box 4L842- 00100
NAIROBI

Dear.Mr. Njoroge,

itandates;' 
:," 

-'-'-.'--.---'. -

Vourd sincerely,

MRs. ANNE R. GIT'A[.!, MBS
co M Mrssrotu SECR.ETARY/ CEO
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DRATT SALARIES AND REMUNERATION COMMISSIOT\I (R.EMUNERATION AND

BENEFITS OF STATE AND OTHER PUBLIC OFFICERS) REGUI-ATIONS/ 2022

Reference is made to your letter Ref. No. NA/DAA&OSC/CDLi2O22|Q12) inviting the Salaries and

Remuneration Commisiion (SRC) and SRC's letier Ref. No. SRCII-S ILZ dated 21* November 2022

on the above matter.

OUri;ig the rieetin! r/vith iire Committee on Deiegated Legislation t)tt 22nc ltoveittlrer Z$22, Sl\C

pr.."it"a the Draft Salaries and Remuneration commission (Remuneration and Benefits of state

and Other public Officers) Regulations,2022to the Committee and received comments thereon.

In the course of the meeting, the Committee asked whether SRC had either made, developed or

Lrr"a any statutory instrum-ent, as defined under Section 2 of the Statutory Instruments Act, that

requires tb trc tabiecj before the National Assembly for approval in line with Section 11 of the said

Act.

In response to the inquiry made, SRC confirms that save for the Draft Salaries and

Remuneration Comrnission (Remuneration and Benefits of State and Other Public

Officers) R€gulations, ZO2Z *f,i.l', have already been tabled before the National fusembly for

pre-pubiilation scrutiny and approval, SRC has not made, developed.or issued any other Statutory

Ihstrument

The Commission appreciates your cooperation and support as ure discharge our respective

NATTONAL ASS BLY

RECEIVE

0 i DEt 2022

CLERK'S OFFICE

PO Box 4'1842, NAIBOBI

D

,#lt::-

/illiamson House,'6th Floor, 4th Ngong Avenue. P.O, Box 43126, GPO-00100, Nairobi, Kenya' Tel: +254 (20) 27too6s 17 t 173 | 8t I +2s4-7367 12864

nai: info@src.oo.ke Website: https://www.src.go.ke/ S 1@ @ @srckenya @ OSnCff @ e Salaries and Remuneration Commission
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X-SC MEMOR.AI\I [f,Fvit f][u{ ThlE DR/{FT' SP"C fR.Eftiil II{FRAT'TOIiU AIUD

tsEtrNEFNT5 OF SliI[T'E ETNID O'fi B.[EIR PUB[.[C OFFECHR,S)

EAEGIJLATNORIS 2@22

1.. INTRODUCTIOI\I

The Teachers Service Commission (the Commission) is established under

Article 237 (L) of the Constitution as a constitutional Commission with

primary functions being to: - register trained teachers; recruit and

employ registered teachers; assign teachers for service in any public

school or institution; promote and transfer teachers; exercise disciplinary

control over teachers; and terminate the employment of teachers

engaged in public service.

The Commission is further mandated Under Article 237 (3) of the

Constitution to: - review the standards'of education and training of

persons entering the teaching service; review the national demand for,

and the supply of teachers; and advise the National Government on

matters relating to the teaching profession.

1.1

L,2

1.3

1.3.1

1.3.2

1.3.3

1.3,4

1.3.5

1.3.6

1.3.7

On the other hand, section lL of the Teachers Service Commission Act

requires the Commission to: -

Formulate policies to achieve its mandate;

Provide strategic leadership and direction;

Prescribe teaching standards and ensure compliance;

Manage the Teachers' payroll;

Facilitate career progression & professional development;

Monitor the Conduct and Performance of teachers; and

Do all such other things as may be necessary for the effective

discharge of its functions and the exercise of its powers.
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1.4

1.5

1.6

TSC is .a Constitutional body bestowed with the specific mandate to

undeftake teacher management functions. Under Article 250 of the

Constitution, membership of the Commission is constituted to facilitate

the discharge of the mandate. Article 249(2) (b) of the Constitution

clothes the Commission with independent status hence, it is not subject

to direction or control by any person or authority.

Further, the Commission is the single largest employer in the public

sector in this Country. By implication, the proposed Regulations on

remunerations and benefits of state and other public officers will have

ramifications on their interests and the legal framework for the

management of teaching service in this country.

Commission has evaluated the proposed Regulations against the

background of its potential impact on public service, specificallyteaching- -

and hereby presents its views on the same for your consideration. .;' '

2. ULA

2.1

enefits'- the word has been used to include both financial and non-

ncial compensation. We are of the view that to the extent the

nition and/or interpretation thereof encompasses non-financial

mpensation; it is ultra vires as it exceeds the mandate of SRC under

cle 230 (a) of the Constitution.

2.2 ulation 3 (b) (iii) postulates that SRC has the objective to : "keep

der review all matters retating to salaries and remuneration

other public officers"

is our view that this objective falls outside the mandate of SRC as set

oo

na

J

under Article 23O (4) of the Constitution.





2.3

2.4

2.5

SRC's mandate is restricted by the Constitution to advise the National

and County Government on the remuneration and benefits of public

officers. The Regulations cannot grant a new substantive mandate to

keep under review all matters relating to salaries and remuneration for

other public officers. 
$"I:1: ,

''' -..';" . "

In addition, the Constitution vests the function of managing public

officers to various public bodies in the public sector. In the case of the

TSC, aside from the power to hire and mange teachers, section iB of the

TSC Act provides for a Secretariat staff to support the work of the

Commission. Consequently, having such a general clause in the proposed

Regulations is not only ultra vires the Constitution but will be a

usurpation of the role of employers in the public service.

pensronManefrement in Kenva
Pension regime in Kenya is regulated by the Constitutiofi apd statut6'law

that includes the Pensions Act, the Retirement Benefits Act, and the

Public Service Superannuation Scheme Act. These legislations provide

statutory guidelines on the entire pension regime in public service.

Further, the statutory framework and attendant Regulations vests the

mandate for the management of retirement benefits with different

institutions in the public service including, the National Treasury, the

Retirement Benefits Authority and other public employers.

2.6

2.7 A plain reading of Regulation 6 of the proposed Regulations indicates

that it seeks to upset the above substantive statutory framework through

the "back door" i.e. subsidiary legislation. As a cardinal principle of a law,

- - -which -we have amplified herein-above, Regulations cannot amend a

substantive statutory provision.

4





For instance, the Regulations propose that SRC shall set and advice on

the pension or gratuity payable to state officer and public officers. This

contradicts the provision of the first schedule of the Pensions Act that

provides a statutory formula for calculating pension emoluments in public

service.

2.8 Under Section 11(g) of the SRC Act, the Commission has the mandate to

make recommendations on the review of pensions payable to
holders of public offices. The proposed Regulations now seek to

extend this mandate beyond the provisions of the Parent Act, i.e. SRC

Act to include the
elisible persons."

'tsettino and reviewin o nenstons navable to

2.9 It is the TSC's view that this will create a glaring inconsistency that will

not stand the test of time and/or meet the legal threshold for law making.

The Regulation (s) as drafted and presented to the public contradicts the

spirit and tenor of the Pensions Act, the Retirement Benefits Act, and the

Public Service Superannuation Scheme Act.

2.70 Accordingly, to the extent that the proposed Regulations encroach on

matters already sufficiently and substantially provided by the mentioned

statutes, the same fails the ultra virestest.

z.tl 1We reiterate that there are statutory legislations in place that create,
I

define and regulate the right to pension. The proposed Regulations will

render these statutory instruments impotent and circumvent the powers

and roles of bodies under the Pension Act, Retirement Benefits Act, and

Public Service Superannuation Scheme Act. In this regard, it is our view

_ _ -that _the p_rap.osed Regulations should be designed to ensure SRC

operates within the confines of the Constitution and relevant statute law.

5
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Managerial prerogative of an emplover

2.L2 Generally, employers have the mandate to recruit, supervise, appraise,

and reward employees based on achievements and productivity

instruments developed by the employer.

2.L3 Accordingly, the TSC pursuant to Section 11(f) of the TSC Act has in

place the Performance, Recognition, Rewards and Sanctions Policy for its

employees. This policy framework complements the Performance

Contract and Performance Appraisal tools that measure employee

productivity, and consequently give rewards or sanctions where

appropriate.

2.L4 In the same spirit, the Public Service Commission has in place the

Performance Rewards and Sanctions Policy Framework for the Public

Service. This framework establishes performance management system

for rewarding exemplary performance, and where necessary/

administering sanctions for poor performance, with a view to enhance

productivity in the Public Service.

2.75 Against this background, we note that, Regulation 2L (2) seeks to

irregularly grant SRC the mandate to advice on internal policies or

guidelines related to rewards and productivity.

Z.LO ,Accordingly, we propose that Regulation 21 be deleted to the extent
I

that it seeks to unlawfully usurp the mandate of Public Service employers

contrary to Article 249 of the Constitution.

Our view is further buttressed by the fact that issues of reward and productivity

are managerial, often emanating from the administrative prerogative that vests

--- - excluSively-with an employer. While we appreciate the mandate of SRC under

the law, TSC being a Constitutional Commission with operational independence

cannot be directed by "any other person" or "authority" save as provided in

law.

6
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For

very

SRC, we

will not

of doubt, we confirm that as Institution, we have had a perfect and

I working relationship with SRC. While we appreciate the mandate of

re of the view that the Regulations should be prepared in a manner that

minish or encroach on the mandate of the employers in the public sector,

END
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REPUBLIC OF KENYA

Telegraphic Address
'Bunge', Nairobi
Telephone 2848000
Fax:.2243694

Parliamentary Serrrice Commission
Parliament Buildings
P. O. Box 41842 -00100
NIIIROBI' IfenYa

E-mail: csPnate@parliament.cro.ke
CI,ERI< OE TIIE SENA.TEI

PARTJTE,MENT
SECRTT]IRY TO TEE P]IRIJEMENTARY SERVICE C OMMISSION

oUR REF: DLC I ADM.I I I 52 IWT 24tr' Febru aryr 2023

Mr. Sarnuel Njoroge,
Clerk of the National Assembly,
Parliament Buildings,
P.O Box41842-00100,
NAIROBI.

Dear AwL,
MEETING WITH THE NATIONAL ASSEMBLY COMMITTEE ON

DELEGATED LEGISLATION ON THE DRAF'T SALARIES AND

REMUNERAITON COMMISSION (RE,MUNERATINO AND BENEFITS OF

STATE,AND PUBLIC OtrFICER$ REGULATION. 2022.

please rEfer to your Ietter Ref:NA/DAA&OSC/CDLI?023/(OO1) dated 16tr'February 2023

inviting the Parliamentary Service Comrnission for a meeting with the National

Assernbly Committee on Delegated Legislation to deliberate on the draft Salaries and

Remuneration Comrnission @emuneration and Benefits of State and Public Officers)

Regulations,2022.

The Parliamentary Service Commission hereby confirms that it shall attend the meeting-

In the meantime, the Parliarnentary Service Commission would like to present to the

Committpe on Delegated Legislation the following memorandum of its views on the draft

Regulations:

MANDATE OF TIIE SALARIES AND REMUNERATION COMMISSION

Members of Parliament
1. Article 230 of the Constitution of Kenya, 2010 establishes the Salaries and

- - - .= .Rpmuneration Commission (SRC). ,Articles 230(4) & (5) provides as follows:

G) The powers and functions of the Salaries and Rernuneration Commission shall be

to-
(a) set mul regulorly review lhe remuneratiort nnd beneJits of

all State officers; and



(l)) arlvise the natiorror nntr county goter.nmetfis on trte
remuneration ottd beneJits of oll other public officers.

(5) In perfornzing its ftmctions, the Commission shall talce the foltowing principles
into account-

(a) the need to ensure that the total pr.blic compensation bttl is fiscally
sr,stainable;

(b) the need to ensltre that the public services are able to attract and retain the
skills requtred to execute their fimctiotts;

(c) the need to recognise productivity and performance; and
(d) n'ansparency a nd fatrnes s

Parliamentary Service Commission's mandate
2. The Parliamentary Service Commission is established by Article 127 of the

Coristitution which states as follows at Article 127(6):
(6) The Commission is responsibtefor-

(a) providing services and facilities lo ensure the efticient ancl effictive
fun ct io n i rt g of P a r I io ment ;

(b) constituting offices in the parliamentary service, and appohning
anrl supervising office holders;

@ preparing annual esttmates of expenditure of 'the parliamentary
service and submitting them to the Nattonal Assembly for approval,
and exercising budgetary control over the service,.

(d) undertaking, singly or jointly with other relevant organisations,
programtnes to pron\1te the ideals of parliamentary democracy; and

'.:: . (e) performing other functions- .

(, necessary for the well-betng of the members and staff
ofParliament; or

(iD pres*ibed by national legislation.

3. The draft Regulations define "benefit" as "means any financial on non-financial
compensation or allowance that is provided to a State of other public officer which
is over and above the basic or consolidated salary and arising out of employment
of the State or other public officer.,'

SRC is over-stepping its rnandate and veering into the facilitative role oi the
Farliamentary Scnvice Cornmission
4' The Salaries and Remuneration has in past over-stepped its mandate of setting the

remuneration and benefits of State Offrcers.

2



5. In particular, in the Gazette Notice dated 27tt' July 2022 in rvhich the SRC

reviewed ancl set the remuneration for Members of the 13tl' Parliament, the

Salaries and Remuneration Cornmission purported to set the mileage clairn for

Members of Parliament.

6. A claim for rnileage is a reimbursement for costs incurred in the provision of

transport' for official purposes. This is a facility provided to Members of

Parliarnent by the Parliarnentary Service Cornmission under Article 127(6) of the

Constitution and not a benefit.

7. It is ultra vires or beyond the powers of the Salaries and Remuneration

Cornmission under Article 230 (4) (a) of the Constitution to purport to set

facilitative allowances for State Officers as its powers are limited to setting and

regularly reviewing retnuneration and benefits.

8. Article 230 (4) (a) rnust be read together with Afiicle 127 (6) of the Constitution,

with each provision sustaining the other to achieve the aspirations of the people of

Kenya as set out in the Preamble to the Constitution.

9. The Salaries and Remtneration Cornmission should therefore not interfere lvith

the responsibility of the Parliamentary Service Commission to provide facilitation

to trvlembers of Parliament to undertake their constitutional responsibilities. These

responsibilities entail travelling to and from Parliament to their respective

constituencies/counties.

SRC is over-stepping its mandate and veering into the employment role of

State Organs with respect to public officers and in particular that of the

Palrliamentary Service Commission with respect to parliamentary staff

10.The Constitution of Kenya makes a distinction between the mandate of the

Salaries and Remuneration Cornrnission with respect to State Officers and with

respect to Public Officers.

ll.It is important for the Salaries and Remuneration Cornmission to properly

recognize the distinction between its constitutional power to set remuneration and

benefits for State Officers and its power to advise on the remuneration and

beiiefits 
-foi6thEipublic officers. During the Constitution making process, thd

Committee of Experts on Constitutional Review in their final report dated lld'

Ootober, 2010 stated as follows with regard to the Salaries and Remuneration

Commission at paragtaph 7 .5.5.4:
3



The functiotts of the Sataries antl Remunerotiort Comnrission wer.e
revised in the RHDC. Its power to set tlte remunerotion of Mps, menrbers
of the executive, includirtg the prestclenl, members of comnissions nnc!
other independenl ofJices and other senior office holtlers wrc retained bur
its power to set the remuneration of other pubtic oficers was removed.
This is because seltirtg salaries in the public service is a motter closely
linked lo government policy orttl subject to collective bargaining. Ir is
therefore not oppropriately taken out of the hancls of the executive (oncl
unions) and given to on indepenclent botly. Insteod, uncler rhe RHDC the
Commtssiott teos to make reconrmendattons on oll otlter salaries etc irt
tlte public seryice. The Commission was covered blt 1fus provisions of
Chapter I6 of that draft and so is inclependent. A rigorous process must be
followed to remove ntembers of the Commission.

The compositton of the Cornmission was also revised to ensu-e that each
sector affected by its decisions can nominate members to serve on it. In
additton, three additional members of the Commission were to supply
professional advice and do not vote (these are persons designated by the
Attorney-General's office, by the Cabinet Secretary responstble for finance
and by the cabinet secretary responsiblefor human resources).

The Salories and Remunerotion Commission protects consrifufional
democracy in two important woys. First, foilo,irtg proctice in many
modern democracies, it ensures thot people do not set their own salaries -thus olthough MPs mast pass the budget, rhey do not set their own' solaries. secondly, it proiects the remunerotion of members of the
institutions thot are intended to guard the Constitution and oversee lhe
executive ond Pailiamenl, So, for instance, Parliament ot the execntive
cannot intimidate iudges by threntening to lower their sdlories - the
solaries are set and prctected by the Commissiott.

12' In summary, State Officers do not have a direct employer who is responsible for
their supervision and therefore well placed to set their remuneration. The SRC
therefore comes in to set the remuneration for State Officers. On the other hand,
public officers have a direct ernployer responsible for their supervision, reward
and discipline and therefore the ernployer of respective public officers is vested
with the responsibility of setting the remuneration for the public officers.



I

, 13. The role of the Salaries and Remuneration Commission rvith regard to public

officers is therefore restricted to an advisory role. It follows that in so far as the

.-..i. remuneration and benefits of public officers are concerned, the Salaries and

Rernuneration Commission's role is lirnited to an advisory role. Ernployers of

rr,*uff*#. ,'fl:H#*:r'.ffi#:,::'H'1':J,::'ir:':"r.iJ:':1."ii*r,:"':xTJil:
ofricers.

14.The draft Regulations by SRC seek to rnake it mandatory for public bodies to

cornply lvith the advice it provides with regards to the remuneration and benefits

of public officers.

15.The Supreme Court has occasion to deal with the matter of advice by

constittrtional commissions in Petition No. 42 0f 2019 between Kenva Vtsion 2030

Delivery Board
and The Commission on Administrative Justtce and 2 Others where the Supreme

Court held as follows:

We have observed that the question on the implementation of
recommendations to public entittes from Comrnissions has been rectttring

in dffirent cases before this court and other superior courts. As such we

are of the opinton that the following guiding prtnciples ougltt to assist

courts when considertng a matter concerntng the btndtng natu'e of
I recommendattons fi om Commtssions or other public bodtes:

Guiding Principles on the recommendations fi om Commission to public

bodies:
| (r) Any potver to make a recommendation ought to be specifically

providedfor in the Constttution or in latv;

(b) Recommendations do not necessarily bind the person to whom, or

entity to which, it is addressed;

G) A recommendationfrom a Commtssion is only binding upon a public

enttty where it has been spectfically provided for in the

Constitutton or in law;
(d) The manner in which a recommendation is to be tmplentented by a

-'i- - --- Pit;tiA entity is dts*etionary;
(") Exercise of discretion in tmplementing a recommendation may only

be interfered where there is gross abuse of discretion, mantfest

tnjustice or palpable excess of authortty

5



(fl Any recornntendation by a Comnzission which is not implententecl
may be reported to Parliamentfor anyfurthet'action, if necessary.

16. Section l0 of the Parliamentary service Act, 2000 (now repeale{ provided as
follows:
10. Parliamentary scheme of service

The Commrsslon shall p'escribe a scheme of service setting out the terms and
conditions for the appotntment of the oficers and other stalf of the Service tvhiclz
shall provide for-

(a) the appointment and confirrnation of appotntment of fficers ancl
other stdf;

(b) promotions, resignations and termination of appointments;
@ the scales of salaries and allowances; and.
(cl) the designation and grades of fficers and other staff,

l7.The succeeding Act, the Parliamentary Service Act, 2019 at section 1l(l) provides
that-

In addition to thefitnctions set out in Article 127(6) of the Constitution, the
Commisston shall - determine and review the terms and conditions of
service of the persons holding or acting in the ofrnt of the service.

18.The Salaries and Remuneration Commission has recently sought to review and
advise on the abolition of various ailowances payable in the public service and
sought to enforce implementation of the same by setting the effecJive dates for
,compliance.

19.As set out above, the Salaries and Remuneration Commission may advise but it is
the prerogative of the specific public entities that employ the public officers to set
the remuneration and benefits of the public officers in its employment.

Comments on specific clauses in flre draft Regulations
20. Clause 4(1) provides that the SRC shall review and set remuneration and benefits

for State Officers every four years.

21.In the last review, carried out by SRC in 2022, the Parliamentary Service
Commission observed that-
(i) SRC had placed Members of Parliament as well as Court of Appeal judges

in the same Job Grade at category Fl.



(ii) Uunlike Court of Appeal judges lvhose salalies were graduated, salaries for

Mernbers of Parliament lvere static.

ZL.However, salaries for Court of Appeal Judges and indeed all other public officers

are graduated with annual increments factored in to compensate for iiiflation and

the rising cost of living. This is therefore discliminatory and unfair treatment to

Members of Parliament.

Z3.Taking into account the fact that the review conternplated at clause 4 is to be

undertaken every four years, SRC needs to urake provision for an annual

increment in salary for Mernbers of Parliament.

24. Clause 4(4) provides that the Salaries and Rernuneration Commission shall

undertake the review taking into account the applicable national budgeting and

planning cycles. This is contrary to section I l(e) of the Principal Act which

prwides for the Commission to simply undertake the review. It is thereafter the

responsibility of Parliament to determine whether to allocate funds for

implementation of the review. It is Parliament's role to make the budget as wellas

plan for the country's medium-term expenditure framework. The Commission

should therefore work closely with Parliament and the National Treasury with

undertaking reviews of remuneration and benefits.

25.The following clauses in the dralt Regulations usurp the independence of other

Constitutional Commissions to handle staff matters :

(i) Clause 8 provides that the Salaries and Remuneration Commission shall advice

on the remuneration and benefits for public officers indicating the effective date

of implementation thereby implying that the Salaries and Remuneration

Commission has power to direct public bodies on when to irnplement changes in

rernuneration for their officers.

(ii) Clause 10 (1) (a) and Clause ll (2) (a) which require that all public bodies must

have a job evaluation conducted by the Salaries and Remuneration Cornmission.

(iii) Claus e 19 Q) provides that the salary structures for other public officers may

only be reviewed on the advice of the Comrnission.

26. e proposals infringe on the powers and responsibilities of ernployers of public

officers to undertake their own job evaluations for employees. In particular, the

Parliamentary Service Commission, the Judicial Service Commission and the

7



Public Service Comrnission have the polver to.,undertake job evaluation for public' 
officers *tlo ure diirpioyees 6f these ion,,oisritis. -

27.The Salaries and Remttneration Cornmission has no powers to redefine contractual
relations betr.veen an employer and ernployee.

28. Clause lg2) is ultra vires the powers of the Salaries and Remuneration
Commission as set out in the Constitution and the Salaries ancl Remuneration
Cornmission Act which is to advise on the remuneration and benefits of other
public officers. The Cornrnission cannot compel a public service institution to
maintain the salary structure of its public offrcers as advised by the Commission.

29. Clause 21(2) provides that a public service institution shall seek the prior advice
of Cotnrnission before awarding its public officers a reward for productivity and
performance. Again, this derogates from the power of employer public service
institutions and goes beyond the powers of the comrnission to advice.

30.8y purporting to set and regularly review the allowances and benefits paid in the
public service generally and in particular the Parliarnentary Service the Salaries
and Remuneration Commission has overstepped its constitutional mandate and
contravened the constitution and parliamentary Service Act.

3l.That it is unfair labour practise to alter to their detriment the allowances and
benefits of an employee midway through their employment. Such an action would
also be in breach of the contract between the ernployees and the ernployer.

32.The Parliamentary Service Commission notes the need for Constitutional
Comrnissions and Independent Offices to work together in a collaborative, mutual
manner while respecting each other's mandate. Article 259(L1) of the Constitution
should be read together with Articl e2a9Q) of the Constitution which provides:
(2) The commissions and the holder.s of independent ofices-

(a) are subject only to this Constitution and the law; and
(b) are tndependent and not subject to direction or contror by any

person or authority.

33.A Policy across the entire public sector should take the wide and varied mandates,
the unique. human resource needs and different environments of all the
organizations that comprise the public sector into account.

o



34. The nomenclature of allowances is unique to institutions and it rvould not be

prudent to merge, renarne and restructure allolvances and benefits.

35. Clause 23(2) is ultra vires the powers of the Comrnission by prescribing the

period of collective bargaining agreements. The Cotnrnission may advise on tlte

period of a collective bargaining agreement but may not subscribe the period of

the agreements.

36. Clause 24 (L) provides that a public service institution with a recognition

agreement with a trade union shall seek the prior advice on the Commission before

commencernent of collective bargaining negotiation. This derogates from the

power of employer public service institutions and goes beyond the powers of the

Cornmission to advice.

37. Clause s 26(2),Q) & (4) are similarly ultra vires to the powers of the Commission

and derogate from the power of employer public service institutions and goes

beyond the por+'ers of the Cornrnission to advice.

33.Clauses 28 (1), (2) and (3) are ultra vires to the powers of the Commission with

regard to advise to employer public service. institutions as well as the established

procedure of litigation before the judiciary'

RECOMMENDATIONS
The Parliamentary Service Commission therefore recommends, that in exercise of its

oversight authority under Article 95(5Xb) of the Constitution and its powers under the

Statutory Instruments Act, the National Assembly directs the Salaries and Remuneration

as follows:

1. That the Salaries and Remuneration Commission should operate strictly within its

mandate under Article n\@)(a)&.(b) and-

(a) Only set the remuneration and benefits for State Officers and cease attempting

to dictate matters of a facilitative nature such as reimbursement of expenses

incuryed by State and Public Offrcers in the carrying out of their duties;

(b) Advise on the remuneration and benefits of all other public offtcers without

atternpting to set the sarne by insisting that its advise is binding or setting

deadlines -for irnplementation.
(c) Cease atternpting to abolish various allowances in the public service

9



2. That in operationalizing clause 4(1), the Salaries and Remuneration Cornrnission
treats all State Officers in the same job grade equally and in particular makes
provision for an annual increment in salary for Mernbers of parliament.

3. That the Salaries and Remuneration Commission do delete or revise the follolving
offending clauses in the draft Regulations:
(a) Clause 4(4)
(b) Clause 8
(c) Clause t0(t)(a)
(d) Clause 1l(2)(a)
(e) Clause t9(2)
(f) Clause ZL(z)
(g) Clause z3(2)
(h) Clause Z4(t)
(i) Clause 26(2),(3) & (4)

O Clause 28(i), (z) & (3)

The above matters are humbly submitted for the consideration of the National Assembly
Cornmittee on Delegated Legislation.

Yours It

€nt'.
J. M. CBS,

Rt. Hon. (Sen) Moses M. Wetangrula, EGH, Mp,
Speaker of the National Assembly/Chairman,
Parliamentary Service Commission,
Parliament Buildings,
NAtROBI.

cc:
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REPI'8I.IC OFI(ENTA

MEMORANDUM OF THE PUBLIC SERVICE COMMISSION

ON THE PROPOSED SALARIES AND REMUNERATION COMMISSION

(REMUNERATIONAND BENEFITS OF STATE AND OTHER PUBLIC

oFFTCERS) REGULATIONS, 2022

Introduction

The commission has reviewed the proposed Regulations and has observed that

there are areas which neecl to be reviewed. It should be noted that the Public

Service Commission (PSC) had presented its views on the Regulations

sometime last year and had atso appeared before this Committee, as previously

constituted, sometime last year in which the commission raised severa-l issues,

most of which have unfortunately been disregarded by sRC.

Constitutional and Legal Mandate

. Article 234t2)(dl of the Constitution rnandates the Public Service Commission

(pSC) to investigate monitor and evaluate personnel practices in the public

service. Section 59 of the Public Service Commission Act, 2oL7 delines

personnen practices to include remuneration and other conditions of service'

Further under Article na Q)E) the Commission has power to review and make

recommendations to the national government on conditions of service for

public officers under its purview.

In a clea.1 breach of PSC's constitutional and legisiative mandate, SRC dea-ls

directty with Ministries, Departmelts and Agencies, including State
.-" -Coipofati-ohG--and pt]blic 'Universities without involving the Public Service

Commission which is the responsible Commission for the said institutions' The

PSC notes that the draft Regulations afe seeking to legislate this

unconstitutional and unlawful conduct of :*"'

The pSC, being the responsible Commission for the Ministries, Departments,

Agencies, State Corporations and Public Universities is the one responsible for
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staff establishment and otganizatron structures for the saicl institutions. The': i! PSc therefore has a bird's eye view on all trre i.r"tiiu#;;;a r""r,o*',nerefore."'Biffi s#tli:,t.,it#31:y#ffiq[fj;:1ffi
benefits for the said institutions.

Allowing sRc, through these Regulations, to deal direcgy with the i,stitutionsthat fall within the mandate of PSC, would create distortion in the terms ofservice therefore negating the principle of p".it ;;;".t*".rt.
The constitutio' a-lso establishes other service commissions which areresponsible for reviewing conditions of service for officers under them. Theseinclude: the Pariiamentary service commission; the Judicial servicecommission; the Teachers service commission; The National police Servicecommission; and the county Public service Boards. The Regulations do notrecognize these institutions at all.

In reviewing conditions of service, the Pubiic service commission and otherservice commissions may find it necessary to review remuneration andbenefits' The Regulations as crafted are scanty on the procedure to be followedor documents to be attached. There should be provisions on when a servicecommission can seek advice from sRC, how it shall seek the said advise andwhat documents to be submitted al0ngside the request.

It is also observed that the Regulations seek to make advise provided by thesalaries and Remuneration commission binding yet the wording in theconstitution, 4s interpreted by the supreme court pet. No. 42 of zoLg limitsits role to advise' This is in recognitio[of the fact that under Article 41(5) of theconstitution employees have a right to enter into collective bargainingagreements' The parties to the negotiation of a cBA are defined, they are atrade union, emproyers, organization and the emproyer. 
* v svr'rvu' Lrrsy

whereas it is proper for service commissions to seek for advice from sRC asthey engage in the negotiations, sRC is exceeding its mandate by attempting togive itsell' power to clear the negotiated agreement ancl even to monitorimplementation of the advice it has tirr.r.

It would be useful to have separate provisions deaiing with l.l.re two distinctfunctions of sRC' The Reguiations should have two parts. The first part should
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exclusivel'
and Bene
second pe

county go'

These twc
distinct fi
Regulatior
by SRC as

Apart fron
attached r

Regulatior

deal with SRC's mandate of reviewing and setting the Remuneration
for State Officers for which SRC has absolute powers and the

should provide for SRC's function of advising the national and
ts on the remuneration and benefits of other public officers.

functions cannot be mixed up because they present different and
ctions for SRC. Bundling both powers together in the entire
creates a distortion of SRC's functions and causes the overreach

the distinction is lost

the general views expressed herein, the Commission presents the
matrix containing the Commission's specific views on the

S.
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1

PROPOSED AMENDMENTS TO THE SALARIES AND REMUNERATION
COMMISSION

(REMUNERATIONAND BENEFITS OF STATE AND OTHER PUBLIC

oF.FTCERS) REGULATIONS, 2022

No. CLAUSE ISSUE PROPOSED AMENDMENT
PART I-P ARY PROVISIONS
PART II- SETTINIC, RBVIEWING AND ADVISING ON REMUNERATION AND BENEF'ITS
OF STATE AND OTHER PUBLIC OFFICERS

2 The definition of Pubiic body
a term which has been used
in the entire dra-ft regulations
gives SRC power to deal
directly with Ministries,
Departments, Agencies, State
Corporations and Pubiic
Universities all of which fall
within the mandate of the
Public Service Commission.

SRC should deal with the
responsible Service
Commissions which are:

(a) Public Service
Commission

(b) Parliamentary Service
'Commission

(c) Judicial Service
Commission

I (d) National Police Service
Commission

(e) Teachers Service
Commission

(f) County Pubiic Service
Board

(g) County Assembly
Service Board

.---t---

SRC may also deal directlY
With Constitutional
Commissions and
Independent offices for their
staff

with

The definition should be as follows:-

"public body'' means
(a) Public Service Commission
(b) Parliamentary Service Commission
(c) Judicial Service Commission
(d) National Poiice Service Commission
(e) Teachers Service Commission
(f) County Public Service Board
(g) County AssemblY Service Board
(h) Constitutional Commission and

Independent Office

Page 5 of 11



N PRO o
institutions that fall under
the mandate of PSC is an
encroachment on the
mandate of the PSC

2 4 The entire clause exceeds the
powers and functions of SRC
as provided in Article 230(41
of the ConsUtution and
Section 11 of the SRC Act.

3 5 The clause exceeds the
powers and functions of SRC
as provided in Articie 230(4)
of the Constitution and
Section 11 of the SRC Act.

It gives SRC power to deal
directly with Pubiic bodies to
the exclusion of service
commissions who are
responsible for review of
terms and conditions and are
therefore able to determine
how to deal with requests ancl
SRC recommendations.

4 The regulations do not
provide for a guide on when
a service commission,
responsible for public officers
may seek for advice, the

Introduce a clatrse 5(3) as follows

Where a Service Commission has reviewed
conditions of service for public officers
under its and it is established

4(1) should read as follows
4. (1) The Commission shall

review and set the remuneration and
benefits State Officers'every four
years;

(2) The Commission shall
keep under review and advise on
other public officers' remuneration
every four years; and
( 3 

) The-eemmissi.en-shdl-+lrhea

. p@aluatethe
remr*-ner+tien-a*d-benef, ts-ef -s+aie

ieur

delete sub regulation 3 a review
encompasses evaluation),

5(1) Whenever a review is due, the
Commission shall call forrelevamt
information from public service
institutions, onremuneration and benefits
for their respective State officers. ether
puS+ie-effieers,- ( d,elete)

For public oflicers SRC should wait for
requests from the service commissions or
the employer.
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PROISSUEGLAUSE
that there is need to review
remuneration, the service commission

salaries'and

remr.tnerhtion
theonto adviceSRCstshall reqtre

andssalarieosed
(6) The Commission shall, in
uhd.ertaking a review or keePing
under review all matters relating to
the salaries and remuneration of
public officers inaccordance with

these Regulations, consider -
(a) the PrinciPles set out under

- Article 23O (5) of the
Constitution, Section 12 of the
Act and other legalProvisions;

(b) the economic performance of the
country;

(c) ttre capacity of the public body to
alford the cost of the ProPosed
remuneration and cost;

(d) the ability of the public body to
sustain PaYment of remuneration
and benelits

(e) the outcome of comParative
surveys on tl:e labourmarkets
and trends in remuneration;

(0 comparative analYsis between

remuneration benefits for similar
jobs within institutions in the
sarne sector to ensure equitY and
competitiver.ress

(g) cost of living

(h) job evaluation results as

und.ertalcen bg the releuant seruice
commisston

(i) cost of liuing;

clause exceeds the
and functions of SRC

provided in Article 230(41
the Constitution and

ection 11 of the SRC Act.

ob evaluation and

sponsibilities of the
evaluation a-re

, not SRC

7(1) (g)

and (J')
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0) eisting collectiue bargaining
agreements

(k) aaa
@Performance
eualuation results.

Introduce in the interpretation of terms
a definition for a service commission to
include:

a) Public Service Commission;
b) Parliamentary Service Commission;
c) Judicial Seryice Commissior:;
d) National Poiice Service Commission;
e) Teachers Service Commission;
0 County Public Service Board;
g) County Assembly Service Board;

and
h) Constitutional Comrnission and

Independent Office.

Clause 8(b) should be deleted

No.

6 8(b) Under Clause (b)
SRC seeks to be the one to
advise and at the same time
determine the date of
implementation.

This would make the advice
binding, contrarSr to the
finding in Supreme Court in
Pet. No. 42 of 2019.

Once SRC give advice, the
implementation date should
be left to the

7 9 to 13 eva-luation is the work of
the employer not SRC.
The empioyer should first
undertake job evaluation then
seek advice on remuneration
or review of remuneration
from SRC

Job

9 A service Commission shall, prior to
seehing advice from SRC on review of
salaries and remuneration attach a job
eva-luation report to the request.

Clause 9 should be amended to read:



o

PROPOSED AMENDMENTCLAUSE ISSUEito.
Clauses 10 to 13 should be

The service commissions shall develop
own procedures for conducting the job
evaluation.

deleted

responsibility to conduct
job evaluation should be

clauses exceed the
nstitutiona-l and statutory

s and functions of SRC,
cifically Article 230(a)(b) of
Constitution which has

en interpreted bY the
preme Court in Petition No

on'the service
mm1ss10n

2 of 2Ol9
Delete clauses 74 to 16se clauses are redundant

ce job evaluation shouid
undertaken by the service

S1ONS

1+-16

Either delete 17 (1) (a) or P
procedure for develoPing a salarY
structure for state officers

Regulation 17(1)(b) should read

Advise on broad parameters to be used by
public institutions to develop salary
strucfures.

Regulation 77(21should be merged with
tion 7

rovide thefhe margrnal not is on the
firocedure for d.eveloPing

b"trry structures but the said
procedure is not provided-

RegulationblT(2) is.a
duplication of 7(1)

I t7

The regulations should Provide a
procedure or requirements that service
Lommissions should comPlY with in
seeking advice on review of salarY
structure

is assumed in the draJt
gulations that it is onlY SRC
o can give advice on its

uently, the regulations
o not-- guide on how service

ssions should go about
eking advice on the review

motion

their sal structures.

1B

Deiete L9(21Ihe clause exceeds the
constitutional and statutory
mandate of SRC, the wording

over theslves it super

11. |e(2)
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N
AMENDP

An employer should be able
to review the salary
structures for the empioyees
For PSC this is provided for
under Section 53 of the pSC
Act, 2O17 which prescribes
the parameters to be
considered.

employers.

L2. 23 use encroaches on the
Public Service Commission
powers and functions in
Article %aQ)@) of the
Constitution as read with
Section 62 of the public

The cla

Service Commission Act
13. 24(s) ollective bargaining is

recognized under Article 41(5)
of the constitution. The
negotiation is between the
employer and the relevant
trade union.

It is for this reason that the
drafters of the Constitution
limited SRCs role , with
regard to public officers to
only advise on parameters ,
which the employer should
consider in the negotiations

Once SRC has provided the
parameters it becomes
functus officio.

The regulation SRC powers
on implementation of tire
advice which is responsibility
of the employer. This
provision creates unnecessary
bureaucracy in coilective

C

Clause 23 should be deleted in its
entirety

Clause 24(5). Should be deleted

Pa



PROVISIONSART III_
Clause 28(2l'& (3) should be deleted.The clause is suPerfluous

as the procedures for
dispute resolution in court
is provided for in various '

rules of procedure for
different courts.

28(2]'& (3)

The role of SRC with regard
to public officers, as
interpreted bY the SuPreme
Court in Petition no 42 of
2Ol9 is to advice.

There is no Constitutional
or Legislative function or
power to monitor and
evaluate the advice.

A.M.

24th

, (AMB)

UARY 2023.
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REP{.IEI-,[C OF'KEN-TA

IN TI{E SIIPREME COURT OF KEN-TA

Mwilu; Ag. CI & Ag. P, Ibrahim, Wanjala, Njoki & Lenaola, SAJ)

PETITION NO. +2 OF 2ol9

-EETWEEN_

I{EI{TA ION 2ogo DELIYEI{Y tsOARD .APPELI"ANT

TI{E CO

A]D

-AND-
ON

ruSTICE........... .rsr RESPONDENT

TI{E I{ON ATTOR}IEYGE.NEI{AL ..2ND RESPONDEIVT

ENG. ABEI(AI{ .......3RD RESPONDBNT

(Beht an appealfrory the Judgment of the Court of Appeal at Nairobi
I(iage & Mut'gor) in CtuilAppeal No. t4t of zot5 dettvered on

2 ber zotg)

"TUDGMENT' OF T'E{]E CCURT

A. GROLTND

lrl This of Appeal is dated 6th lr[slrgmber zotg and was filed on 7h

Novernber z 19. The Appellant has challenged the entire Judgment and orders of

the Court eal (Nambuye, I(iage & Murgor) at Nairobi in Civil Appeal No

t4t of.2ots

1Petition No. of 2Ot9

on zlh September 2019



[e] This matter can be traced to the pubiication of I(enya Gazette Notice No. r3B6' sf 17th February 2oog which established'the I(enya vision 2o3o Delivery Board
(''tlre Boarcl") to, btter o/ia, inake policies, provicle advice ancl overall leadership,
oversight, guidauce aucl policy clirection in the in:plementatro, of tl:e vision
2o3o' As part of rneeting its objectives, the Boarcl placecl an aclver.tisement in tlie
claily newspapers for the position of Director (Irltablers and Macro) withi, its
establishrnent' The 3rd Respondent secnrecl a three-year contract of ernploynrent
for this position with the Boarcl, effective z3rclMarch 2oog. Clause 6 of the
contract proviclecl for renewal of the contract six months to expiry, but subject to
approval by the Boarcl. six tnonths to the expiry of his contract, tlie
3'clllespondent wrote Lo the Board leqnesting for a renewal of his contract. FIis
reqtrestwasrejectedorrt}regrotrudst]rat,anc1the
coirtract was subsequently terminated thlough a decision dated 23rd 1o^..h zotz.

[SJ Aggrieved by the Board's decision, t]re 3.d Responclent appealed to the
Minister for Planning and National Development ancl Visio, 2o3o (,,the
Minister"). The Minister renewecl the 3r.ct fqsspolden.L,s coltract for a periocl of
one year, but the Boald cieclined to allow him back to work. As a result, the 3ra
Ilespondent soughL the intervention of [he rst Respondent, the commissio, on
Adrninistrative Justice (CAJ).

[+] After investigating the matter, CAJ
conciucled,inter a/fa, that the Boarci hacl
Conshhrhon and Sectior-ts 2 and. B(a),
Admtnistraliue Jttstice Act on Jair adminis

m a repoft clated roth Octoher 2013

"intpugned Articles 47 and 59 of the

(b) and (cl) of ihe Commrssfon of
h'aliue aclion." Consequently, the CAJ

to tire Boa.cl ro: pay the 3,ct Responcrent an eqtduarent of
hu elue rlront/rs salary and allotuet^tces i, cotttltettscttion for the one aea.. lteriocl of
tlrc reutewed contract; Jacilttate the 3rct Rssps,clent fo access /ris perso nar effects
front lis fonner ffice; and offer litn an unconclittonal apology for the treattnent

d

nteted out to hint The Board declined to i'rplernent cAJ,s recour*e,clations



(

I

prompting the 3rd Respondent to file JR Case No. zz3 of zot4, Republicus.I(enya

Vision 2o7o Deliuery Board & another Ex-parte Eng.JudaltAbelcah.

[S] At tlre High Court, the 3d Responclent soughl an or.der of manclantus to

lontpel the Board to cotnply ui.th the recomtnendattons of CAJ, cornpensation,,.

and costs. The High Court identified three issues fol determination as foilows: Dicl

CAJ haue jurtsdictiott to deterrnine the tnatter uhich had giuen rise to these

proceedings? Can the decisions of CAJ be enforced by isstrunce of an order of
mandamus? ancl wlrc slrculci bear tlrc costs of tlrc proceedings?

[6] On z6th Februaly 2ot', the Fligh Court (W. Ifurtr,4, found that although CAJ

had the powers to investigate the 3.a Respondent's claim, t could not com ei

manner ln which such ICCO mmenr'lations. findins.s or l'er)orts could be

implemented. In the Leainecl Judge's opinion, in matters involving exelcise of
judgment and discretion, a public officer or public agelrcy can orlly be directed to

take action; it cannot be directed in the manner or the particular way tir.e

cLiscletion is to be exercised. Uitimately, the learned Judge found tl:at CAJ does

not have coercive powers ovel the institutions.that it investigates. The Courtfound

that where an organization refuses to irnplement the lecorrmendations of CAJ,

the take

Assemblv. Thereafler, the National Assernbly can tal<e applopriate action

pursuant to Section 44@) of the Commission oir Adrninistration of Justice Act
(AAJA). \4rith legard to costs, the Court ordered each party to bear their own

costs on the ground tirat even though the 3ra Respondent's application had failecl,

it was not frivolous.

- [Z]-The Judge concltrded tirat since the Cornmission cannot compel a state agency

to implernent its recolltmenclations, it follow.s that a court cannot cornpel a

governlTlent asencv to 11TI ttlement such lee.oinmenclations through an older of
tnandamus. Further tirat the only exception where a court calt compel a public
agency to implement a recornrnendation is where "there fs gross abttse of
discretion, manifesf irgush ce or palpable excess of authoriLy" ecluiualent to

3Petition No. 42 of 2Ot9



dental of a settlecl rigltt wlich the petitionet' ts entitlecl, ancl there f.s no otlw
plain, speedy and acctn'ate retnedy." 1.he triai cour.t concluded tliat the 3,.t
Respondent had not invol<ecl that exception to warrant issuance alt orcler of
mandarnus.

[B] Aggrieved by the clecision of tire High Courl, CAJ filect Civil Appeal No. r4r of
2015, Comnrfssion on Adntinistratiue Jttsttce u l{enya Vision 2oyo Deliuery
Board & z otlrcrs. The 3rd Responclent also fiiecl a cross-appeal. The Learnecl

Jtrdges of Appeal (Nantbttye, I{iage .g Mtn"qor) framecl four issues for
deternrination as foliows: ulrcther CAJ tncl the rnandate to intetuene in tlrc
3rd Respondent's contplaint; uhether the Boarcl fs cr pttblic entity; whetlrcr the
CAJ's requesl' to the Board to intpletnenf its recontntenclations in fauotr oJ the
gt'ct [ls5psndent fell taitltin tlrc reabn of perfor'tl1ettce of a public cltty; ancl

wlrctlrct" in tlrc cit'ctrntstances of the appeal, the JtLcIge exercisecl /zf.s dfscretion
jttcltciottsly ulrcnlze rlismfs secl the JR proceedings.

[9] On zTtl' September' zolg,the Court of Appeal allowed both the appeal and the
cross-appeal. The Appellate Court granted the S'.t Respondent,s prayer. for
manclamris as was sought in the Judicial Review Application; cleclared that the 3nt
llespondent's right to fair administrative actiol was infringed and awarded him
I(ES Too,ooo/= as compensation with interest from the date of Judgment of tlie

I

I{igh CourL. The costs of appeal and cross-appeai were also awarcled. In doing so,

the Lealned Juclges of Appeal agreecl with'the trial Juclge's finding only to the
extent that CAJ had the powers to investigate the 3rct Respondent,s claim ancl

make l'ecommendations.

[ro] The Court disagreed witir the Flig]r Cour['s finciing to the effect that t]:e only
retnecly available to a beneficiary of CAJ's l'ecornlrer:datiols is lirniteci to
reporthtg oJ suchJindings to the-l/ationai Assentbly. The Corirl founcl nothing in
AJticle 254 of the ConstiLution to suggest that such recommencl.ations have no
force of law and are 'therefore not ainenabie to enforcement by a court of law. It

e3 po t tn e



t

definition of administratirre action as defined in Seclion z of the CAJA as it relatecl

to the Board's failure to accede to the Minister's renelal of the 3,'d Respondent's

contract, and the failule to accede to CAJ's request to convert the Minister's

renewal of the said contract for one ye.ar to twelye (rz) months' salary

cctnpensatioritlogether with other attendant lemeclies. The Court eraphasized. tliat
the Board's actions fel1 witiiir: the lealm of public law and r^iere therefore

amenable to Judicial Review proceedings contrary to the findings of the Judge in
the irnpugned decision.

[rr] Consequently, the Court fogrld. that the 3rd Respondent hacl demonstt'ated

gross abuse of discretion, and that the Board was bound to iinpleinent the

recornmendations of CAJ.

[rz] Aggrieved by the finding of the Court of Appeal, the Board filed this appeal as

of right pursuant to Alticle r6S(+)(a) of the Constitution. The Board raises three

grounds of appeal surnrnarized.as follows:

d. TIrc Appetrlate Court incorcectly conchtded that the recommendattons oJ

CAJ hque theforce of lau and are binding to pubLic bodies;

b. The Learned Judges erced in lau in holding that the fact that the Board

did. not clrullenge tlrc q.ction of the Mtnister in extending tle 3,d
Respondent's contract or CAJ's recomtrlendati.ons, then tlrc CAJ's

recotnlr'Lend.atiorts are biticli4g on it; and.

c. Tlte learned Judges et"red by assessbtg dantages tn fauour of the g.a

Respond-ent uhen the High Court clid not ntalce anll cssessment of
dantages.

a

-.1

E. P,{RTIES SUtsMISSIONS

(o) The, Appe,llwzt

5Petition No. 42 of 2079



[r3] Tlie Board subrnits that the Court of Appeal sole]y relied on A:ticle zS+(i) of
the Constitution ancl overlookecl Section +z[j ofltirr:.'C-{JA. In Lhat context, the

Board submits that Alticle 254(r) of the Constitutioir was not relevant to the

matter before tire Court as it relates to the general obligation of independent

commissions to subrnit a report to the National Assernbly at the end. of each

financial year. Tire Boarcl contends that, pursuant to Section +z(+) of the CAJA,

the retnedy where tirere has been non-coirlpliance with the recolnmendations of
CAJ, is for CAJ to prepal'e a reporL of the Board's failure to implement the

recollllnendations to the Natioiral Assembly for appropliate acLion. Reiying on the

anthority of Sants or:. Clternbe Vtdco us. -htrels on l{iltnno & others [zo16]
eI(LR, the Board main'tains tirat CAJ ought to l:ave follou,ed the procedure in.the
CAJA insl.ead of seeking an orcler of manclalnus.

[r+] Learned Counsei for the Board further subrnits that in view of Section +S(g)
of the CAJA, CAJ's recolnrlenciations are not outrightly binding and that an orcler

of mandarnus will not issne where there is'cliscretioir on the public body to act or
not to act. Furthermore, that there is no provision in the Constitution or in the

CAJA Lhat gives CAJ power:s l-o enfolce its decisions and recorunendations as if
they were a Coutt order. Iir support of this arguilent, the Boarcl cites the cases of
I{rrlczfta Mcrbnai }fanzisi us Peris Pesi Tobitco & z others [zor3] eI(LR,

R(Bt'adley) us Sect.etary of Statef,orWorlc and pensions [zoo8] EWCA

Civ S6(Pages 51 to rro) ancl Justzrs .Kariutci iWate & anotlzeT. us Man-tin
Nyaga Wantbor:a & an:.other lzotZ| eI(LR (pages 111 to i3r). Learnecl Courisel

also leliecl in the authority of Crsurtcit of Gouet,tlot,s .V Af others u Attot.ney
General ,k g others (htterested Parties); I{atiba.lrz.stitzrte & z others
(Arrricrrs Curiae), ancl SC Reference 3 of 2otg; [zozo] eI(LR (I?e Cottncil of
Goue't.'r:.ors).

[rS] The Boald furtherrnore submits that the recommenclations of CAJ are not
bin'ding and that public bodies have no obligation to implement them ancl tal<es

lSSUE tvith CAJ'S recomrnenclations to compeirsate lhe 3,'tt Respond.ent despite the



a

l\{inister cotrnmunicating to him that the ertension of his contr.act hacl been

cleclined. In that regard, tire Boarcl submits tliat the Court of Appeal convertecl

what was a normal Judicial ReviewApplication into a Constitutional petition,

tr6J It is also the Board's submissioir tirat flre 3rcl ResponcLent coulci not overlool<

''' or sidestep the laid down dispute resolution insiittitions such as the Corirts and go

directly to CAJ for a deterrnination of their grievance. Citing Sections B and 3o of
tlre CAJA, Article 159(1) of the Constitution, the cases of ,senfib a Gordon & z
otlzers us Insp ectar of Gouermntertt (Ciiril Appeal No. o6 of zoo8) [zoro]
UGSC 3o and In Re the Matter of the trnterirrt Ind.epend.ent Electo'ra-l
Contnzissidn [zorr] eI(LR, the Board urges tliat if tlre dispute between the
palties was whether the 3rd Respondent rvas entitled to the renewal of l:is
ernployment, then the same ought to have been filecl before tire Employment and

Laboul Relations Court.

[r7] Lastly, the.Board faults the Court of Appeal for proceeding to assess damages

on its ovrn rrrotion insteacl of referring the matter bacl< to the l{igh Court for
assesslnent of damages. The Boarcl closes its subir:ission by praying that the
appeal be allowed with costs.

(b) The Attornelt General

[rBJ We note that t]re Attorney General did not file its ll.i'itten subrnissions.

However, Ms. Chilaka, appearing in person for the Attorney General on the date of
the hearing, did associate herself with the submissions of the Board to the ertent
that CAJ's recotrmendations are not binding and therefore have no force of law.

'1

(c) The x.st llespandent

[rg] In response, CAJ argues that it can make recomrnendations to a pubiic body
concerned in lri aileged violation and that those recommenclations are binding by

Petition No. 42 qf 2019 7
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viftne of tuticles 19, 24gO), zz(t) &(e) and Sge),(q), (S)(b), &),(i) & 0) of the

Constitution. CAJ mtrintains that in Article Sg(zxe) ancl 0) of the Constitution, it
cloes have the rnandate to receive and iirvestigate complaints about allegecl abuses

of human rights and tal<e steps to secure appropriate redress where hunran rights

have been violated, reporL on complaints investigatecL uncler paragraphs (h) ancl

(i) and take letledial action. CAJ also submits that, uncler Section B(d) of the
CAJA, it has an obligation to reporl- to the National Assernbly bi-annuaily on the
complair:ts investigal-ecl rincler paragrapirs (a)and (b) ancl the remeclial action

taken thereon.

[zo] In tirat t'egard, CAJ argues tliat there are several ways tirrough which it can

achieve its tlanclate including ]'ecorunendations, ar:lvisory opinions ancl

proposals. Relying on the cases of SABC us. DA (g9g/zots([zors] ZASCA 156,

Econolrtic l\'eed.ont Figltters us, Spealcer of tlrc National Assetnbly
cntd Otltersl Dentoo'alic Alliantce us Spealcer of the NationalAssernbly
antd Otlters [zo16] ZACC 11, ancl Blaclc's Lanu Dictionan'y, CAJ. contends that

to

ot' the oI'

violations. It sLates that its acLion was equivaient to a rerneclial action and not a
recourulendation.

[zr] In response to the Board's subrnissions that the order of mancjamus could

uot issue, CAJ submits that the Board had a public cluty to compiy with its
clecision ancl failure to do so entitlecl the 3rd Responclent to an orcl.er of mandamus
sought.

lzzl cAJ contends 'that it had iuliscliction to handle the 3,d Respondent's
cornplaint for reuewirl of his contrac't- aucl that the plocess featurecl pnfairness ancl

irregularities which z'tmounted to a breach of Articie 47 otthe Constitution on the
right to fair adrninistrative action. CAJ maintains tirat it was createcl to
cornplirnent the court system and that Chapter 4 of the Constitqtion does not set a

I

hieralchy of jrrr:isdic.tion of the Courts uis a ufs its mandate i1 dealing with



complaints on vioiation of human rights. Coirsequently, CAJ prays that this Court

upholds thq Court of Appeal's decision.

I

(d) The g"a pespolrcd_ent 
r:

[zSJ In opposing the appeai, the 3'a Responclent, while citing fu'tic]es Sg,t1g(4),
249G) (z), z5z, zz(r) & (z) of the Constitution and Section B of the CAJA submits

that CAJ 's recommendations have a bincling character unless challer:gecl by a

legal process and are duly set asicle or variecl.

Lzql The 3fa Respoirdent therefore subn:its that the Board and other public

i- bodies have an obligation to irnplement the recommenclations of CAJ unless

challenged lry u legal process and duly set aside or varied.

' [zS] The 3ra Respondent urges that CAJ is a part of constitutional dispute

resolution r4echanisrns wirich are complementary to the court process. Further
' that the centrality of courts remains unchallengecl considering that enforcernent of

recomrrendations of cAJ require judicial iirtervention.

lz6f Concerning the Court of Appeal's mandate to assess darnages in favour of a
parfy on appeal when the High Court did not clo so, the 3ra Respondent while
citing Sectiorl g(z) of the Appellate Jurisdiction Act, Rule 3r of the Cour[ of Appeal

Rules, and the case of Se,l't-e & anothet" u.s. Associatecl Motorboqt
Contpany & others [r968] EA tz3, submits that the Court of Appeai did not err-

in assessing darnages.

C ; 
*-.- 

IS S UES.tr O rT'DETEP.IVIINATXO N

LzZT From the above

determinatioil:

submissions, the foilowing issues crystalize for.

WhethQr the recotnntendations of CAJ are binding on ptLblic bodtes and iJ
public bodies haue an obligation to irnplement CAJ's reconlmenclations?

IPetition No. 42 ot 2O19



I

it. Wlrcther tlrc Cow't of Appeal hacl jtu'tscliction to auarcl clhtnages?

iii.If the Qttsruer to (i) is in lhe affirntatiue, uthat are the apprnpriate relie,fs?

(i) Wrctlter the reconanl-enclations qf CAJ are bir.ding on ltublic
bodies?

[zB] CAJ is established uncler Section 3 of the CAJA as a successol- to the Public
Coraplaints Standing Comrnittee. The CAJA is an Act of Plr-liaprelt to restructure
the I(enya National Humau Rights ancl Ecluality Comrnissior: Justice pursuant to
Arlicle Sq(+) of the Constitution. ltegarcling the powers of CAJ, Section 5 of the
CAJA specifically provides as follows:

tl
the constitrrtion. the cornmissiorr shall have power to-

(a) acquire, holcl, charge ancl clispose of movable ancl
immovable property; ancl

(b) clo or perfonn all sudh othel things or acts for the
proper discharge of its functions uncler the Constitution
ancl this Act as uray lawfully be clone or pel-forrnecl by a
bocly corporate."

Section 5 irnplies tirat the powers conferred upon CAJ are in acldition to the power
of cornmissious in Article 253 of the Constitution. Alticle 253 of the Constitutio,
malces provision for incorporation of Commissions, whilst Article 254 of the
constitution inakes provision for reporting by the same.

lzgl All constitr.rtional Cominissions ancl inclepencien't olfices have an obligation
uncler futicle zS+(r) of the Constitrition, "as soon as lxacticable,' after the
end of each financial year to sub a renort to the Presiclent and to
Parliarnent". Tirese reports may be limitecL to a particular issue. From the
fore hat-tlre-CAJA-wasJs-give-ef-f eet-ts-Al't-iele-



sg?) of thd Constitution. CAJ is aiso bouncl by the provisions of Ar-ticle es4(r) of
the Constitution. We therefofe finc1 fauit in the Court of Appeal's conclusion that
the reporlirig that is anticipated to be done by CAj to parliament, is separate or
different from the reporting of its investigative report und.ertaken in discharge of
its mandate:-in'any given year. tsol Further, the CAJA is clear on the ftinctions of
the CAJ in the folloiving terrns:

"[8]. The fie*ctions of the corrrruissio* shall be to-

(a) investtgate any corlcltrct in state afifairs, or any act or omission
in public adrninistration by any state organ, state or public
officer in National and Couirty Governreeents that is allegecl or
suspected to be prejudicial or irnproper or is likely to result in
any impropriety or prejudice;

(b) inlvestigate cornplaints of abuse of power, unfair treatment,
rnanifiest irqiustice or uirlaw'ful, oppressive, unfair or
unresponsive offi.cial conduct withiir the public sector;

(c) report to the National Assembly bi"annually on the
cornpl[ints i.nvesttgated under paragl'aphs (a) and (b), and the
remedial actiora taken thereon;

I

(d) inqrdre i*t" allegations of maladrninistration, tlelay,
admirrfstrative irfustice, discoultesy, incorrrpetence,
mishehavion', inefficiency or ineptitucle within the public service;

(e) facilitate =tlle-setting up of, and build complaint hanclliirg
capacity in, the s,ectors of public service, public offices a1d state
organs!

Petition No. 42 of 2Ot9
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(f) work rvith clifl''erent public instit-utions to prornote alternative
clispute resolution rnethodq in the 'resohition of complaints
relating to pnblic acl.mirristration ;

(g) recornrnencl corllpeusation or other appropriate rerneclies
against persons or boclies to which this Act applies;

(h) pror.icle aclvisory opinions or proposals on irnprovement of
public aclnrinistration, inclucling review of legislation, codes of
concluct, processes zlncl. procedures ;

(i) publish pelioclic reports on t.Le status of administrative
justice in I(enyzr;

0) promote public awareness of policies and aclministrative
procedures on rrratters relating to adrninistrative justice;

(k) take appropria'te stelrs in conjunction with other State organs
ancl Commissions resporlsible f,or the protection ancl promotior:.
of hurr. an rights to facilitate pronr.otion ancl pro'tection of t.Le

ftinclamental rights and fleecloms of the incliviclual in public
achninistration;

(l) worlc with the I(enya National Conr.mission on I{uman Rights
to ensure effi.cie[cy: effectiveness antl cornplernentarity in their
activities ancl to establisle mechanisrns for referrals ancl
collaboration; ancl

(m) perlorrn such other fr-rnctions as may be prescribecl by the
Consti'tution and any other wri.tten law.

[3r] Frorn tire foregoing provisions, it is not contesteci that CAJ is rnandatecl to
investigate complaints of abuse of power, unfair treatment, manifest injustice or

o c1 con ]Ml n epu



sector' We therefore agree with both superior cour[s' fincling that CAJ was
mandated to entertain aird mal<e recolnmendations vrith regard to the 3r,r
Respondent's complaint.

Lszl Under section zg of the GAJA, once it has investigated a complailt arisilg
from the carrying out of an aciministrative action of a public officer or any other
public body, CAJ is under manclatory obligation to resolve the matter befoi.e it by
cor:ciliation, mediation or negotiation. If the matlel canlot be resolved, a,d it
deterrnines that the adrninistrative action was carliecl out unjustly or
unreasonably, the CAJ shall rnake such encLati asitd fit.

[gg] Sectioir 4t of the CAJA also provicles for action to be taken by CAJ followi,g
an inquiry in the following terms:

"The Comneission rr:ay)ullon inquiry into a cornplaint under this
Act take any of the f,oXlowing steps_

(a) where the inquiry discloses a crirninal offence, refer the
rnatter: ts the Director of Fubric Fl'osecutioras or anv

t e on
t etl o

Ilqrsons

(b) nx1me to' the com ant a e of other
ot <L oi1

e) eC

(c) recorrrrnend to the co*rplai*ant and to the reievant
ge-y_ernrneutal agency
alieged violation, other

or other bocly corr.cerned ilt the

L to Il

(d) provide a cop5r of, the inquiry report to all interested
parties; arectr

d

ate
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(e) subrnit surnrllonses as it deerns necessary in fulfihnent
of its rrranda'tg. " .i

l-S+] Furthermore, unde, S".tior, 44 ofthe CAJA, where CAJ conclucles that the

person or State Organ or priblic office or organization being investigatecl is guilty

of nrisconduct, it iras an obligation to

authoriW.

e

[35] T]re bone of contention, tlr.en, is whether these recommendations are binding

on snch pubiic bodies.

tg6l In the lllattet' of the-Atratiorza I Lancl Corntnis.sion, Advisory Opinion

Refereirce z of zot4; [zorS] eI(LR, in her concurring opinion, Ndungtt, SCJ,

defined the words 'recomm.encl', advise, research, investigate, encourage, assess,

nrouitor and oversiglrt' to mean actions that provide a facilita'tive role
rather than a prirnary orle. In hel opinion, the context in which those words

are used, presutnes that there is anotJeer bocly or organ rvhorn such

dati a ln ns etl
cI be sentto cl in w

the proposals shall be iurplernentecl. In her opinion, a bocly with oversight

function, ancl a body that irnplements the recomrnendations of l"lie formeJ, are

different, ancl their roles do not overlap. F91 tlris reason, there is neecl for clear

separation of roles between a bocly providing oversight, and a bocly upon which

the oversight is to be concluctecl.

[37] AJso, in Re Council of Gouernors, this Court defined a recommendation

as foliows:

"ISzJ In our cor:.siclered opinion, the ternt "7'eco77:t r1-enda'Lion" is
tlrc operofional yan'd.sticlc in ttrtis enttt'e d.ebate. In tlis regan'd-,

Lue agree tuith those luho haue, srrbmitt'ecl that t'lzis tertn s}'rluld

.first' and.forerr:.ost, be acco-rdccl its liten'al and. nalttral ntecrning.
'fotucu'ds tlris end, generally spealcing, a Tecot'rlna tlatiott fs a



a

a t bind. t soTz ot'enti
. ft is for tlrc recipient of G.

recoritntenclqtton, to cl-ete-r'n:tine tohat irnport he, shou'!.d. attach to
zt' Efoweuer, the categories of recornwtemclatiotts qre rLeue-t,

closed-. R-ecamtnzend-qtiorts rn-all differ, in th.eir nzecurirtg, natur.e
and effect, d_ependilzg

d.eploged."
an tlze contex.t in wlzich they

td been

q7'e

ISSI On the binding nahrre of the recomRrenctations by the Comilission on
Revenue Ailocation, this Court-fbund as follows:

*[6oJ Talctmg a,ll these into crccourtt, zz' is ozLT- corlsid-ered. opittion
tltqt the recarTtn, eta l'nt the aoTNTNT orl ort I? LLE

ot' the Senate. What th.e auo l{ouses canutot d.o hotueuet. is fo
ignot'e or crzsucLt? d-eo.L tuith s;uch reconurtendlztions, To hotd
otlrctu:iset wol.t\d eleuate, tlrc. Cotnrnissiorz aboue Farliannent irz
the legislahue cF.a,in. we thet"efore a.gree with both- the spealcer
of the Nationa.l ,Lssernblg oincl

submfssions to the effect that,
tIrc Law Sociefu in tlrch.

the ?,S Consti the
I

esto.bltsllirt€t the Contntission on lleuemue t\llocatiotz" [emphasis
addedl

- - tS-91 Similarly, in Re CoumeiL of Gouerttot's, this Court was persuaded by the
High Coutt decision Spealcer", Nalcut'u Courttg Assernbty & 46 othe?'s u
Corrunissiorz on- R.eue'tax.deAllocatiom 8t g othet"s, FIC Copstitutional petitio*

No. g68 of zot4; [zors] eI(LR, rvhere Lenaola, J (as he tlten roas) found that the
recoinmenclations addressed to all the 47 County Assemblies and Co,nty

Petition No. 42 of 2019
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Executives on Revenue t 'to

for' ood b'e ven

[+o] From the foregoing Constitutional plovisions, the stal-utory provisions ancl

autirorities highligirtecl, it is oul fincling that whereas CAJ has the requisite

mandate to mal<e ]'ecoulmendations to a public officer or a public body, the same

is not binding. A recomrnendation can only be binding when tire same is

specifically proviclecl for in the Constitution or in law. Neither the Constitution

nor the CAJA states that CAJ's recorrnlenclations are binding. Consequently, Lhe

Boald iracl Lhe cliscretion to cleterrnine the manner in which they were to

implement CAJ's l'ecommenclaLions.'Iowarcls that encl, we find and affirm that the

CAJ's recorrlrnendations to inter alia: pcry 'the grd Respondent an equiualent of
ttuelue monf/rs salary and allotuances in cotnpensclzon for a one-llear pertod of
the reuieuted contract; factlit'ate the ?'ct lls5psndent to access his personal ejfects

fr"otn ltisfonner ofJice; and offer ltim an unconditional apology for the treattnent

nte'tecl out to lnm, were not biuding upon the Board. We therefore fault the

appellate court's couclusion Lhat CAJ's recornnlendations were binding on the

Boald.

[+r] We agree with Lhe Boalcl's subrnission and the Fligh Court's fincling t]rat

ttnder Section +z(q) of the CAJA, l-he remedy where there has been non-

compliance with the recommeudations of'the CAI is for the CAJ to DreDare a

Board's dati to the N
Assernblir for appropriate action. CAJ otlgh! to have exploled the options set out

in Seetion 4t of CAJA. Ultimately, we agree with the trial Court's finding that not
even a CourL of law cair ciictate the u)anuer iii w]rich a recomtnenclation should be

itrrplemenied. The oniy exception, as pointecl by tire trial Cotirt, is where "there is

on o autlt

equivalent to denial of a settied right which the aggrieved parly is entitled, and

l"here is no other plain, speedy ancl accurate remedy." Il- is our finding'that the

circumstances of the appellant's case do not fit the said exception.



[qzi Even where such exceptional circumstar:ces are pleaded, who tiren bears t]re

burden of proving abuse of discretion? It is our opinion that where a parlry is so
aggrievecl by the exercise of discretion ol iack of it thereof, by a pubic office of
officer or institution, it is for that party to prove that their gase fits withip the folr
cornet's of tlre exception set above. In the instant appeal, *d ;#!'with the triai
Coutt that the 3rd Respondent dicl not clischarge this brirden of pr-oof. Mere
aliegation that the Board declinecl to comply with the CAJ's recommeirclatiol is
uot en'ough to prove gross abuse of discretion, manifest injustice or palpable

excess autirority.

Ll,Sl We have observed that the quesbion on the implementation of

i- recommendations to public entities fi'om Comraissions has been r.ecpr.riirg in
different cases before this Couit ancl other Superior Courls. As such we ar-e of the

, opinion that the foilowing guiding prtnctple.s ought to assist colrts when
considering a matter concerning,-the binding natrrre of recornrnendations frorn

Gui Prtncinle.s oTt tlte ree. onttnendatiotts fi'otn Cotnrnission to
public bodies:

a. Aruy powel" ta ntalce, @. r"eco77'anzen-d.ation aught to be specijically
prouidedfo'r. ilz the Consrrt-a ttiorr or in'Lanu;

b. Il-econa'ttertcl-qtions d., ,r.rt tl-ecess&rily bbtd. tlrc pet,sort to tuhotn,
or entitg to which, ft fs ad.dr"e,ssecl;

c. ,4 l-ecoft'arrte.nd-atton fi'orn a Cownnissfon rs ozzly binding Ltpon q-

public entitg whe-re it hos been spe,cifi.cally prouid.ed. for in the
-Q.an $ titutt on a t: _im lana ;

d-, The ri:.ortarx.et' in wltich a- ?'e,colrt?rtend.cition is to be, bnplentented.
bA n Pubtic emtity is discr"e tionary;

e. Exetcise of discre.tiort in inzplententing q. recorntnetzd-oitioll- rn61!!

onW be interfere,d. zuhere tltere is ctt'oss o,b:.use qf disu.etio-tt,
TNATI iniusrt e.e
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f. Arty recornnl-enclatiott bU a Comrrrfssfon w}nch is not
intplententecl- nl-aLll be reportecl to Pan.liarnent for- anty futtlrcr.
ac'liot:., if ne ce s s arA ;

lqql We neecl to note at this junc'Lure that Cornurissions are supposecl to act as

waLchdogs and co-operate and work with government arms. It is the duty of
Parliament to implernent reports from commissions pursuant to Article 254(r) of
the ConstiLtition and Section B of the CAJA. Commissions therefore cannot

impletnent their owrl recomrnenclations nor force a recommenclation on a public

bocly iest they usllrp the roie of Pariiainent, which is t]re organ vestecl witir the
tlanclate to enfot'ce implementation. For avoidance of doubt, a public office or
body or state organ to wl:om a l'ecornrnendation is macle neecl not appeai against

sucir a recorrullendation for it not to be binding on it.

(ii) Wtether 'the Cout't of Appeal hacljrrrisclic tion to anuan cl

' clantages?

[+s] fhe Cout't of Appeal allowecI the 3rd Responclent payment of twelve (rz)
months'salary as cotnpensation in lieu of the one-year renewal of con'l-ract which
the Board cleclinecl to accept; access to the office to collect personal effects, and an

apology. Ovet' and above that, the Court of Appeal awarclecl the 3rcr Respondent a

sum of IGhs. Too,ooo.oo upon its finding that his right to fair administrative
action had been infringed by the Boarcl.

t+61 The Boalcl subrnits Lhat CAJ did not have the mandate to award any reiief to
the 3''l responclent as it liad declinecl to renew his contract, a decision

cotnmunicated to him by the Minister. The Board faults the Couit of Appeal for
cottverLiug r,vhat was a noltlal Judicial Review Application ipto a copstitutional



petition and proceeding to award d.arnages insteacl of referring the rnatLer back to
t the High Court. The Board also urges that the clispute between the parties was

whethet' the g'a Respondent tuas entitled. to the reneuLal of his etnployntenf ancL

' that the sanre ought to have been taken to the F.mployn:ent and. Labour Relations
Cgurt: on the contrary, CAJ and the 3.a Respoirclent submit tHet CAJ had the
mandate to make the cornpensation and that tire Appellate Court rightly to

' awarded damages aud cornpensation whele rlone was made by the trial Court.

Lq'Zl Having found above that CAJ's recommenclations did not bind the Board, it
is our ultirnate finding that there was no basis for the Court of Appeal to aivarcl
colnpensation to the 3rd Respor:dent. Although CAJ has the requisite mandate to

(, award compensation under Section B(c) of the CAJA , (wlzic,h. Seation reqttit"e,s
it to repot't to tlze' lVst'IonalAssenrblg bi-annua.lly ort th-e cornytlaints

e talcen it is our finding that
Section B of the Act cannot be read in isolation. It has to be read togetlier with

CAJ
Section 4t provides as follows:

"The Comrnissi.ora xmay, uporl iraquiry into a cornplaint upd.er this
Act talce any of tJre following steps-

a. where the inquiry discloses a erilrrinal offence, refer
the rrratter to the Director of Fublic Fl'osecutions or
any oth.er relevant authority or unclertake such other
acti.on as the commission nnay cLeerm fi.t against the
coxlcerned. person or persorls;

tra" l'ecornn-rend to tFre cornplainant a course of other
judlcial recl.ress lvhich does not warrant arl
applicatiore u.nder Alticl e 22 of ttrre cori.stitution;

c. recoxrrrnend to tlee corrrplainaret and to txre relevant
goverxlnuental agexray or other body coxxcerned in tlee

inuestigated and

ot1

r
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allegecl violertiop, other appropriate rnethocls of

setfling the cornplaint or to gbtaiu relief; :

' d. provicle a copy of the inquiry report to aII interestecl

parties; and

e. subrnit surnrrronses as it deems tlecessary in frrlfihnent

of its mand.ate."

[+S] In view of this, it is our finding that ]raving concluded its investigation or

inquiry on the 3rcl Respondent's claim, CAJ ought to either have referred the

matterto tlte relevarrt zruthority (wlrich in our opinion includes the

National Assernbly); or l'ecomrnenclecl to the 3"d Responc'l.ent a course

of o'ther juclicial reclressl or reconrmentl to the corrrlrlainan't

appropriate rnethocls of settling tlee complaint or to obtain relief;

plovide a copy of the inquiry report to all interestecl parties (in our

opinion includ.ing the National Assembly) ; or submit summonses as i[
cleems fit to fulfill its manclate.

l-+g7 Therefole, it is our finding tiraL the becatise tire dispute between the 3ra

Ilespondent and the Boalcl was an empioyer-ernpioyee clispute, CAJ ought to have

l'ecorlmenclecl to the 3rcl f{s5pondent the approplia'te method of settling the

clispute. In our opinion, one of the rnethods would have been seel<ing red.ress at

the Brnploymeirt and Labour RelaLions Court (ELRC) which is established to hear'

ancl detelrnine d.isputes relating to ernployment and labour relations and for'

connected purposes. The ELITC has the power rnal<e appropriate remedies for the

3(r Responclent pulsuant to fu'ticle t6z(z) and 165(S) of the Constitution and

Section rz(S) of the Ernployrngnt ancl Labour Relations Act inciuding interim

preservation orclers; prohibitory orcler; an order of specific perfortnance; a

cleclaratory orcier'; an award of compensa'tion; an awarcl of clamages; att orcler of

reinstatement among other.

[So] CAJ cannot usurp the role of the ELRC over employment clisputes and award

) of the CA,IA. can onlv lecommend



a
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compensation or other appropriate remeclies against a persoir or bocl.ies to which
t the Act applies. Hairing found elsewhere in this Judgement that recomrnendations

can only be binding where specificaliy providecL for, we conclude that CAJ lacl<s
the requisite jurisdiction to award compensation in the circurnstances. in other
rvolds, even if CAJ lecorhmeuds compensation afLer conclucling its inquiry, there
is an additional step or action to be taken by the entity or per.son to whoryr the
I'ecomrnendation has been tnade. That entity or person inay oi'pot inplemelt the
salne depending on the r:rauner on hoi,v they choose to exercise their discretion,
ttnless oflrerwise plovided for in the law. consequently, we set aside the reliefs
awarded by the Court of Appeal.

i.' [sl] On costs, this Court has previously settled the law on this issqe, statilg that
costs follow the event in the case of Jasbit. Singh Rai & 3 otlters u
Tarloc,hcn Sirzg/r Rai & 4 otlrcrs No. L2 [zot4] and that a
court has the discretion in award.ir:.g costs in its cLecision. This remains the law. Ip
the instant case, we award costs of this Appeal to the Board.

LSzl Consequently, we allow the appeal.

D. ORDqRS

[ss] ultimately, Llpon our finding above, the final orcLers are that:

L. The Pe,titiotz of A7apea'!- d.sted. gttt l{61ssrnbet. zotg anclfited.
or, Tttt Nouentber potg be anzd is lrcrebg a.llowed..

2 frte Judgmtertt of the court of Apptea-l sitttng at Nairobi,
dated- pTth septentber zotg fs herebg quaslzed. anzcl set
a.side.
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S. Fot, the auoiclantce of doubt, the Judgrnent of the liligl:-

, Coul.{ clefiu et e,d- or7-.26ttt ]?ebt"uan'y 2o7g-, be antcl ,is lrcreby

uplrcld.

4. Cosls o;fth.is Appealto abidetlrc appeal.

Ord.ers accordingly

DATED and DELIVERED at NAIROBI this z4th Day of March ) ,2027..
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