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CHAIRH! kSON’S FOREWORD

Thig repaft eontains proceedings of the Departmental Committees on Environment, Forestry and Mining
on fts corfsideration of the Natural Resources (Benefits Sharing) Bill, (Senate Bill No. 6 of 2022) which
wag| publfhed on 8" November 2022 and passed by Senate with amendments on 1% August 2023. The
Billjwent fhrough the First Reading on 17" August 2023 and was thereafter committed to the Departmental

Committde on Environment, Forestry and Mining for consideration and reporting to the House pursuant
to the profision of the National Assembly Standing Order 143.

ThelBill Which is sponsored by Sen. Danson Buya Mungatana, MGH, has forty-three (43) clauses and
seek to ()i}id@ a legislative framework for the establishment and enforcement of a system of benefit
shaling ifdnatural resource exploitation between natural resource exploiters, the national government,
counlty goYernments and local communities.

The Bill cgneerns county governments in terms of Article 110 (1) (a) of the Constitution.

Foll ingplacement of advertisements in the print media on Tuesday, 22" August 2023 seeking public
and §takehi lder views on the Bill pursuant to Article 118(1) (b) of the Constitution and Standing Order
127(3), the C@)mmittee received thirteen (13) memoranda from the following institutions and individuals:
i. Qouncil of Governors
ii. Benya Private Sector Alliance
i. KBenya Wildlife Conservancy Association
v. North Eastern Conservancy Association
enya Oil and Gas Working Group
1. adire Kenya
i. §pmburu Women Trust
iii. Hpace-Net Kenya
ix. PARAAN
. (pnservation International
Xi. C(ntre for Minority Rights Development
Fectricity Sector Association of Kenya
dii ildlife Works
The Cbmmifjtee also invited the following MDAs vide a letter REF: NA/DDC/EF &M/2023/045 dated
27" Séptemper, 2023 for their comments and proposals on the Bill:
\ inistry of Environment, Climate Change and Forestry
i e National Treasury
i Jate Department for Mining
i té Department for Energy
S até Department for Petroleum
Sgate Department for Wildlife

|

\%

The Cdmmitfee also invited stakeholders for a stakeholders’ engagement retreat on the Bill vide letter
REF: NA/DIRC/EF&M/2023/044 dated 27" August 2023 which was held at Hilton Garden Inn Hotel,
Machalos Cdunty on 6™ and 7" September 2023 with the thirteen (13) stakeholders and the MDAs making
oral présentagons before the Committee.

"\
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In considering the Bill, the Committee applied itself to the provisions of Articles 109(5) and 114 of the
Constitution of Kenya which relate to the origination and definition of a ‘Money Bill’, by seeking
determination as to whether the Bill was a money bill from the Parliamentary Budget Office.

The Committee having considered the Natural resources (Benefit Sharing) Bill, 2022, recommends that
the House REJECTS the Bill since it is a ‘Money Bill’ pursuant to Article 114 of the Constitution and as
such it can only be introduced in the National Assembly pursuant to Article 109(5) of the Constitution.

The Committee is grateful to the Offices of the Speaker and the Clerk of the National Assembly for the
logistical and technical support accorded to it during its sittings. The Committee further wishes to thank
the sponsor of the Bill, Sen. Danson Mungatana, MP. and all stakeholders who submitted their comments
on the Bill. Finally, I wish to express my appreciation to the Honorable Members of the Committee and
Secretariat who made useful contributions toyards consideration of the Bill and production of this report.

On behalf of the Departmental Committee
provisions of Standing Order 199 (6), it is my
Report of the Committee on its consideration
Bill No. 6 0f 2022).

n Environment, Forestry and Mining and pursuant to
easant privilege and honour to present to this House the
the Natural Resources (Benefits Sharing) Bill, (Senate

Hon. Gikari David, M.P.
Chairperson, Departmental Committedq on Environment, Forestry and Mining
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1.1 ﬂ}STABLISHMENT OF THE COMMITTEE

PART ONE

I. lhe D artmental Committee on Environment, Forestry and Mining is one of the twenty Departmental
Comugit ees of the National Assembly established under Standing Order 216 whose mandate
! rsugnt to the Standing Order 216 (5) is as follows:

i.. To investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned ministries
and departments,

To study the programme and policy objectives of Ministries and departments and the
 effectiveness of their implementation,
iy. “ On a quarterly basis, monitor and report on the implementation of the national budget in
. respect of its mandate;
. To study and review all the legislation referred to it;
. To study, assess and analyse the relative success of the Ministries and departments as
measured by the results obtained as compared with their stated objectives,
- To investigate and inquire into all matters relating to the assigned Ministries and
- departments as they may deem necessary, and as may be referred to them by the House;

vil  To vet and report on all appointments where the Constitution or any law requires the
" National Assembly to approve, except those under Standing Order 204 (Committee on
‘ appointments);
viif  To examine treaties, agreements and conventions,;
iN  To make reports and recommendations to the House as often as possible, including

recommendation of proposed legislation,
d 70 consider reports of Commissions and Independent Offices submitted to the House
pursuant to the provisions of Article 254 of the Constitution; and
xf§ To examine any questions raised by Members on a matter within its mandate.

1. ANDATE OF THE COMMITTEE

2. Injacco
cohsidet
mihing 4

nce with the Second Schedule to the Standing Orders, the Committee is mandated to
atters related to Climate change, environment management and conservation, forestry,
‘natural, pollution, waste management.

3. Inkxecuffing its mandate, the Committee oversees the Ministry of Environment, Climate Change and
Fotestryfand the State Department for Mining.

Report of thélDepartfental Committee on Environment, Forestry and Mining on the consideration of the Natural Resources
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1.3 COMMITTEE MEMBERSHIP
4. The Departmental Committee on Environment, Forestry and Mining was constituted by the House on
27" October 2022 and comprises of the following Members:

Chairperson
Hon. David Gikaria, MP
Nakuru Town East Constituency

UDA Party

Vice-Chairperson
Hon. Charles Kamuren, MP
Baringo South Constituency

UDA Part
Members

Hon. Mbalu Jessica Nduku Kiko, CBS, MP Hon. Masito Fatuma Hamisi, MP
Kibwezi East Constituency Kwale County
WDP Party ODM Party
Hon. Mwanyanje Gertrude Mbeyu, MP Hon. Nguro Onesmus Ngogoyo, MP
Kilifi County Kajiado North Constituency
ODM Party UDA Party
Hon. Hiribae Said Buya, MP Hon. Titus Lotee, MP
Galole Constituency Kachaliba Constituency
ODM Party KUP Party
Hon. Salim Feisal Bader, MP Hon. Mohamed Tubi Bidu, MP
Msambweni Constituency Isiolo South Constituency
UDA Party Jubilee Party
Hon. Emathe Joseph Namuar, MP Hon. Yakub Adow Kuno, MP
Turkana Central Constituency Bura Constituency
UDA Party UPIA Party
Hon. Joseph Wainaina Iraya, MP
Nominated
UDA Party

Hon. Kemei Beatrice Chepngeno, MP
Kericho County

UDA Party

Hon. Kururia Elijah Njore Njoroge, MP
Gatundu North Constituency
Independent Member

Report of the Departmental Committee on Environment, Forestry and Mining on the consideration of the Natural Resources PAGE §/51
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COMMITTEE SECRETARIAT

i

5. Hhe C@mmittee is facilitated by the following staff:

Mr. Fredrick O. Otieno

Clerk Assistant II/Head of Secretariat

Ms. Mr. Hamdi Hassan Mohamed
Senigc Clerk Assistant 111
Dr. Ja Ms. Nancy Chamunga
Reseakch Offfig Fiscal Analyst 111
Ms. Cat

‘ Ms. Edith Chepngeno
Senio erg ant-At-Arms Media Relations Officer 111
Ms. Mdryan

Ms. Lydia Shallon
Public Com

ications Officer 111 Research Officer II1

Mr. Bodliface
Sergeant-At-§

shila Mr. Muchiri Mwangi

Audio Recording Officer

|
|
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PART TWO

2.0 BACKGROUND OF NATURAL RESOURCE BENEFIT SHARING IN KENYA .
2.1 INTRODUCTION

6. Natural resources are finite and non-renewable aspects which require maximisation of their benefits
balanced with the need to attract and retain exploration capital necessary to sustain such benefits for
as long as possible. It is for this reason that the Constitution of Kenya mandates Parliament to enact
legislation on the exploitation of natural resources.

7. Benefit Sharing commitments as far as natural resources are concerned, are captured through mutually
negotiated agreements based on a consultation process on proposed natural resource extraction with
the potential of impacting the rights of the local host community. They generally include revenue
sharing, project support, social and environmental impact and development terms, etc., including
residual benefits from infrastructural and industrial developments arising out of natural resource
extraction and exploitation projects.

8. “Benefit-sharing” originates from a program of work under the Convention on Biodiversity (CBD)
aiming to distribute financial results from the development of genetic resources to local inhabitants
from whose lands such resources were taken.

9. The Bill is applicable in the following natural resources: sunlight, surface and underground water,
forests, biodiversity and genetic resources, wildlife resources, industrial fishing, wind, geothermal
resources, minerals, and petroleum.

10. Countries such as Ghana, Nigeria and Liberia have made efforts in developing mechanisms for benefit
sharing.

2.2 SITUATIONAL ANALYSIS

11. Kenya’s natural resources include sunlight, surface and groundwater, forests, biodiversity and genetic
resources and rocks, minerals, fossil fuels and other sources of energy under Article 60 of the
Constitution of Kenya.

12. The issue of benefit sharing has been a great challenge as far as natural resource exploitation is
concerned as many factors hinder communities from achieving an equitable share of the benefits that
accrue from natural resource exploitation. This has largely been attributed to improper and ineffective
management.

13. The Kenyan government has made efforts to enhance transparency and accountability in the mining
sector. A good example is the decision on mapping of resources, whereby the Ministry of Mining shall
cooperate with the Regional Centre for Mapping of Resources for Development (RCMRD).

14. In Kenya there are various examples that enhance sustainable exploitation and promote equitable
benefit sharing.

2.2.1 THE KASIAGU CORRIDOR REDD+ PROJECT IN SOUTHERN KENYA

15. The Kasigau Corridor REDD+ (Reducing Deforestation and Forest Degradation) project is the first
carbon offset project in Eastern Africa under the voluntary carbon market and Wildlife Works Ltd has
been implementing it since 1998. The Kasigau corridor which covers 500,000 ha is a very important

e e A e e e e S R S e S

*
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18.

19.

20.

21

22

Idlifg hotspot. It links Tsavo East and West national parks, which are Kenya’s largest wildlife
uge§ Wildlife Works through the negotiated Carbon Rights Agreements with the neighboring
commuhnities engage in Carbon trading under voluntary carbon markets. The revenues are shared
3 ong hree groups with 1/3 of the revenue going to Wildlife Works to cover administrative costs,
1busement for donors, verification fees, payments for rangers, another 1/3 of the revenue to the
S reh ders of the land in cash as dividends (paid 4 times in a year) and 1/3 for the communities
t img budget allocation to community groups for the management of the income generating
ativitig

ﬂdlif Works uses an established revenue sharing mechanism defined as a system for distributing
bath m@netary and non-monetary gains generated through the implementation of the projects.
bnetafly revenue sharing is defined as sharing monetary flows generated from the project’s credit
sales wifh the community partners directly while non-monetary investments are the project activities
pald byj the project within its operating costs that fund livelihood enhancement, community
deyelopthent, capacity building, economic opportunities, or climate adaptation. The project targets
50%4 or rjore of project revenue to go directly to community partners and their development activities,
and for D% or more of project revenue to stay the in-country.

H urfjties' payment comes in the form of unprecedented funding for jobs and infrastructure, and
dirdet refenue for social programs, health care, education, and other forest and wildlife friendly
de ‘op ent.

g.Z GREENBELT MOVEMENT
The

redh Belt Movement (GBM) works at the grassroots, national, and international levels to

| . i . . oy o .
prothote fnyironmental conservation; to build climate resilience and empower communities,
espepiallyjwomen and girls; to foster democratic space and sustainable livelihoods.

It ha lfou main areas of activity tree Planting and Water Harvesting, Climate Change, Mainstream
Adv@cacy§ Gender Livelihood and Advocacy. The largest numbers of participants in the Green Belt
Movemen§(GBM) are women and they have made tree planting an income generating activity, where
GBM givep a financial compensation (US 10 cents) to nursery groups for every tree seedling that is
plantéd an§l survives. That money is used to meet the needs of families; to pay for food, clothing,
schodl feedfand domestic utensils. GBM also trains communities on other income generating activities
(IGAS) they can start with their tree planting compensation funds.

|

2.3 EX STING LEGAL AND POLICY FRAMEWORK ON NATURAL RESOURCES
Article 69 §f the Constitution of Kenya states that the State shall ensure sustainable exploitation,
utilizd ii[)n, &agement and conservation of the environment and natural resources, and ensure the

equitable shiring of the accruing benefits and the utilization of the environment and natural resources
for thd benefit of the people of Kenya.
|

‘\
Furthet, Artfcle 174 states that the object of devolving government is to ensure equitable sharing of
Nationgl and{local resources in the Country.

|

2.341 E MINING ACT, 2016

The M ‘ing Aet, 2016 provides a legal framework for prospecting, mining, processing, refining,
treatmeht, trahsport, and any dealings in minerals. Section 183 of the Act stipulates that the holder of
a minerl right shall pay royalties to the State in respect of the various mineral classes won by virtue

» of the l H era right which shall be distriuted as follows 70% to te aional Goverment, 20% to the
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County Government and 10% to the community where the mining operations occur. Section 186 of
the Act further states that all fees, charges, and royalties payable by the mining rights holder shall be
paid into the designated account of the State department responsible for collecting royalties.

2.3.2 THE ENERGY ACT, 2019

23. The Energy Act, 2019 emphasizes the importance of energy sources such as wind, solar, and
geothermal. Section 85 of the Act provides that any royalty received by the National Government
from geothermal energy shall be paid into the National Treasury and apportioned between the
National Government, County Government and the local community as follows;- the County
government's share shall be equivalent to 20% of the royalties, the Local community's share shall
be equivalent to 5% of the royalties and shall be payable through a trust fund managed by a board of
trustees established by the local community and the remaining 75% shall be treated as National
revenue.

24. Where the resource is being exploited in one or more counties the Cabinet Secretary shall, in
consultation with the Commission for Revenue Allocation, determine the rate of apportionment of the
county share between the counties.

2.3.3 THE PETROLEUM ACT, 2019

25. The Petroleum Act, 2019 provides for a legislative framework for the contracting, exploration,
development, and production of petroleum; cessation of upstream petroleum operations; to give effect
to relevant articles of the Constitution in so far as they apply to upstream petroleum operations,
regulation of midstream and downstream petroleum operations. Section 58 of the Act states that the
national government's share of the profits derived from upstream petroleum operations shall be
apportioned between the national government, the county government, and the local community.
The county government's share shall be equivalent to 20% of the national government's share. The
local community's share shall be equivalent to 5% of the national government share and shall be
payable to a trust fund managed by a board of trustees established by the county government in
consultation with the local community.

2.3.4 THE WILDLIFE CONSERVATION AND MANAGEMENT ACT, 2013

26. The Wildlife Conservation and Management Act, 2013 provides for the protection, conservation,
sustainable use, and management of wildlife in Kenya. Section 18 of the Act establishes the
Community Wildlife Conservation Committees whose function among others is to review and
recommend payment of compensation on claims resulting from loss or damage caused by wildlife.

27. Section 22 (5) any applicant who wishes to engage in bio-prospecting must enter into a benefit-sharing
agreement that provides for sharing by the community in any future benefits that may be derived from
the relevant bio-prospecting.

28. Section 23 of the Act establishes the Wildlife Conservation Trust Fund where payments of
environmental services by beneficiaries in productive and service sectors are paid into. The purpose
of the fund among others is to facilitate community-based wildlife initiatives.

2.3.5 THE FOREST CONSERVATION AND MANAGEMENT ACT, 2016

29. The Forest Conservation and Management Act, 2016 provides for the development and sustainable
management, including conservation and rational utilization of all forest resources for the socio-
economic development of the country and for connected purposes.

Report of the Departmental Committee on Environment, Forestry and Mining on the consideration of the Natural Resources PAGE 13/31
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32

33,

34.

35.
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In fdditipn, Section 7 of the Act establishes the Kenya Forest Service whose function, inter alia, is to
establisljand implement benefit sharing arrangements. Further, the Act under Section 27, establishes
thg Forgst Conservation and Management Trust Fund. The Fund shall nurture, promote, support
infovatipns and best practices in forest conservation and development including support of community
foflestry programmes. Section 53 of the Act stipulates that investors in forests shall share the benefits
oftheir fhvestments with local communities through various options such as infrastructure, education,
eniployipent, and social amenities. Lastly, the Act states under Section 32 that the management of
communfity forests shall be vested in the community.

2.3.4 THE CLIMATE CHANGE ACT, 2016
Section R3E of the Act provides for sharing of social and environmental benefits sharing for carbon
crédit pfojects. Section 23E (5) provides that the community development agreements shall include
prbvisighs on benefit sharing as follows:

f land-based projects, the contribution shall be at least 40% of the aggregate earnings; and
non-land-based projects, the contribution shall be at least 25% of the aggregate earnings.

2.3.] THE NAGOYA PROTOCOL ON ACCESS TO GENETIC RESOURCES AND
BENEFIT SHARING

The Nagoya Protocol on Access to Genetic resources and Benefit Sharing main objective is the sharing
off bendfits arising from the utilization of genetic resources in a fair and equitable way thereby
tribfting to the conservation and sustainable use of biodiversity.

CC

¢ Prqtocol under Article 5 emphasizes that the benefits from the utilization of generic resources
intludeffthe monetary and non-monetary benefits, and they shall be shared based on the mutually
adreed ferms.

I Nagoya Protocol sets out core obligations for its contracting Parties to take measures in relation

talaccegs to genetic resources, benefit-sharing and compliance. They include:

| i Creating legal certainty, clarity, and transparency.

1 Providing fair and non-arbitrary rules and procedures.

i Establishing clear rules and procedures for prior informed consent and mutually agreed
terms.

ivl  Providing for issuance of a permit or equivalent when access is granted.

\% Creating conditions to promote and encourage research contributing to biodiversity
conservation and sustainable use.

2 OMPARATIVE ANALYSIS

2.4§1 GHANA

Alrticlef267 of the Constitution of Ghana, 1992 provides for a formula in benefit sharing in relation to
Stool ahd Skin lands. 10% of all revenue accruing from these lands has to be paid to the Office of the
Admingstrator of Stool Lands (OASL) to cover administrative expenses. The remaining revenue has
t@ be disbursed between the following constitutional beneficiaries: stool (25%), traditional authority
(20%) pnd district assembly (55%).

36. Qurren§ly, there are four different forms of benefit sharing arrangements in Ghana’s forest sector.

ese nclude, Constitutional Timber Revenue benefit sharing, Modified Taungya System benefit
sharing Commercial Plantation benefit sharing and Community Resource Management Area
(CREMIA) benefit sharing.
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37. Ghana best practice on the government’s distribution of a proportion of mining rents to mining affected
communities. In Ghana’s mining sector the distribution by and large through royalties from gold
mining. Royalty agreements are set between 3% and 6% paid directly to the government on a quarterly .
basis.

38. The mine revenue is paid to the Large Tax Unit of the Ghana Revenue Authority, which then dispenses
the money into the Consolidated Fund. Of this, 80% is retained by the Government and used for
general budget support. 10% is put into the Mineral Development Fund (MDF), which is ostensibly
used to help fund public mining sector institutions and ad-hoc flagship projects in mining communities
as compensation for mining affected communities.

39. The remaining 10% of mining revenue is transferred on a quarterly basis to the Office of the
Administrator of Stool Lands, which dispenses the money directly to beneficiaries at the grassroots,
according to a formula outlined in Section 267(6) of the Minerals and Mining Act 2006.

40. The Act stipulates that the office retains 10% of the monies awarded to cover administrative expenses,
25% is provided to the traditional authority for the maintenance of the stool, 20% to the traditional
authority himself, and 55% to the District Assembly located within the area of authority of the stool
lands.

2.4.2 NIGERIA

41. The Nigerian Constitution provides that the State shall protect and improve the environment and
safeguard the water, air and land, forest, and wildlife of Nigeria.

42. The Forest Commission of Cross River State is a benefit sharing arrangement in Nigeria. In this
instance, revenues from fees derived from forest products are shared with the forest dwelling
communities who are the custodians of the forests in the State.

43. The benefits are shared as follows: communities get 70% of revenues obtained from community
forests; the remaining 30% goes to the commission; while in plantation forests the sharing is 50% to
communities and 50% to the Commission. The financial benefits are used to finance various
community projects and payouts to vulnerable groups in the community.

44. In addition, Nigeria is listed as one of the leading oil producers in the world. It is estimated that oil
accounts for more than 90% of the country’s exports, 25% of the Gross Domestic Product (GDP), and
80% of government total revenues. In Nigeria, oil revenues are divided between the three tiers of
government: federal which gets 50% of the revenues, the state which gets 25% and local governments
which gets 20% of the revenues. The remaining 5% goes to special funds.

243 AUSTRALIA
45. Section 171 of the Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act)
provides for regulations to be made for the control of access to biological resources in Commonwealth
areas of Australia, including the equitable sharing of benefits arising from the use of the biological
resources in Commonwealth areas.

46. Part 8A of the Environment Protection and Biodiversity Conservation Regulations 2000 (EPBC
Regulations) require an applicant for a permit to access biological resources for commercial purposes
or potential commercial purposes to enter into a benefit-sharing agreement with each access provider
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fofl  thef resources. The Commonwealth is the access provider for biological resources in
Cammofwealth areas, as defined in the EPBC Act.

47.T ) Defd: constitutes a benefit sharing agreement for the purposes of Part 8A of the EPBC
Repulat bns. The Deed, in conjunction with an access permit issued under Part 8A of the EPBC
Repulatibns, allows the access party to take biological resources of native species (from a specified
ac ss aca) for research and development on any genetic resources or biochemical compounds,
comprisghg or contained in the biological resources.

l

48. THe Se@etary of State is required to seek and take into account the advice of the Committee and

co #ult (hose likely to be affected by the regulation.

49. Where tHe gross Exploitation Revenue received by the Access Party in a calendar year falls within the
rel Qant hreshold range, the Access Party will pay to the Commonwealth the corresponding
pe #:nta e of gross Exploitation Revenue (Threshold Payments).

50. Thilesholfl payments| is paid annually by the Access Party within 28 days after receipt of a correctly
tenflered fax invoice.

2.4.4] LIBERIA

51. Libkria’sfforests are under pressure from forest activities such as mining, logging, and agriculture.
Comimurfities surrounding these forests are incentivized to mitigate deforestation and forest
degradatipn through fair and equitable distribution of benefits.

52. Cotimungty: benefit-sharing mechanisms (CBSM), refers to transformation of funds from forest
res@urceq into fair and equitably allocated benefits with additional and permanent outcomes for
co ]jpun ies.

53. Types dof benefits include productive and non-productive, monetary and non-monetary and

performafice and input-based benefits. Through effective distribution of benefits the forests are used

to ir Il potential: to mitigate climate change, spur sustainable economic development and

empowerfhg the surrounding communities.

54. The] Natipnal Forestry Reform Law (2006) establishes a transparent framework for the use,
managemgnt, and protection of forest resources that balances the commercial, community, and

confervatjon priorities of the Republic.

55. The ]LW equires that communities (represented by Community Forest Development Committees)
affegted b logging concessions granted by the government to receive two financial payments;

i )ne is a fee per cubic meter of logged forest, which goes directly to communities and the
gmount is specified in Social Agreements. The minimum cubic meter fees set by law is $1.50
@'SD).

he second is a land rental fee that companies pay to the government, who should pass it on to
the multi-stakeholder National Benefit Sharing Trust Board, to which communities can apply
br community projects.

56. Chapter 1§ of the National Forestry Reform Law (2006) provides that forest communities dependent
on f@restsfunder Forest Management Contracts are entitled to 30% of the Land Rental Fees paid by
logging cdmpanies into the National Benefit Sharing Trust to improve livelihoods and infrastructure,
30%f to Founties and 40% to the Central Government. Through participatory community
conshltatins, Development Committees create project proposals which are forwarded to the National
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Trust Board for review. The Board then selects the community developments projects and disburses
the funds to the Development Committees to implement the selected projects.

57. The National Forestry Reform Law (2006) establishes the National Benefit Sharing Trust and The
Community Forestry Development Committees. The Board is composed of 14 members to among
other functions, disburse funds to Community Forestry Development Committees for the approved
Community projects.

58. Social Agreements are negotiated between logging companies and communities. They include
provisions such as maintenance and building of infrastructure including roads, provisions on workers’
rights, housing, and social service and are implemented directly by the companies.

T D O e D R R D ey

Report of the Departmental Committee on Environment, Forestry and Mining on the consideration of the Natural Resources PAGE 17/31
(Benefit Sharing) Bill (Senate Bills No. 6 of 2022)



PART THREE

3.000VE VIEW OF THE NATURAL RESOURCES (BENEFIT SHARING) BILL (SENATE
ILI§S NO. 6 OF 2022)

1 NTRODUCTION

59. Kenya® natural resources include sunlight, surface and groundwater, forests, biodiversity and genetic
r@sourdes and rocks, minerals, fossil fuels and other sources of energy under Article 60 of the
Qonstithition of Kenya.

60. The isque of benefit sharing has been a great challenge as far as natural resource exploitation is
ncerffed as many factors hinder communities from achieving an equitable share of the benefits that
agcrue ovfn natural resource exploitation. This has largely been attributed to improper and ineffective
naggment.

61. ¢ NRtural Resources (Benefit Sharing) Bill (Senate Bills No. 6 of 2022) is a Senate Bill sponsored
Sep. Danson Buya Mungatana, MGH, seeking to provide a legislative framework for the
abl§hment and enforcement of a system of benefit sharing in natural resource exploitation between

tura résource exploiters, the national government, county governments and local communities.

R 7/ REVIEW OF THE BILL

62. The prineipal object of the Bill is to provide a legal framework for the establishment and enforcement
a system of benefit sharing in natural resource exploitation between natural resource exploiters,
e Nagional Government, county governments and local communities

63. Rart Ipfthe Bill provides for preliminary provisions that is the short title, interpretation of terms as
d iff the Bill, application of the Act and the guiding principles of benefit sharing.

64. e Aft is to apply to the following natural resources-sunlight; water resources; forests, biodiversity
d geetic resources; wildlife resources; industrial fishing; and wind.

65. §ame @§f the critical terms defined in the Bill include—
"afffcted entity'! means an organization or person involved in the exploitation of a natural resource
to vhieh this Act applies;
"Capinet Secretary" means the Cabinet Secretary responsible for matters relating to finance;
“lodpl Community” means—

a) people living in a ward within which a natural resource is situated; and

b) people displaced to make way for the exploitation of a natural resource
royglties" includes fees or payments by whatever name, paid by an affected entity for the
explbitation or exploration of a natural resource in Kenya;

66. TWhe gulding principles of benefit sharing are transparency and inclusivity; revenue maximization and
Fqu y; efficiency and equity; accountability and participation of the people; rule of law and

Report of the Dep gt ental Committee on Environment, Forestry and Mining on the consideration of the Natural Resources PAGE 18/31
(Benefit Sharing) Bl (Senate Bills No. 6 of 2022)



respect for human rights of the people; sustainable natural resources management and environmental
protection and restoration.

67. Part II Clauses 5-23 of the Bill provides for the establishment of the Benefit Sharing Authority as a
corporate body with perpetual succession. The functions of the Authority include to—

a) co-ordinate the preparation of benefit sharing agreements between an affected county and
an affected entity;

b) review, and where appropriate, determine the royalties payable by an affected entity
engaged in natural resource exploitation;

¢) identify counties that are required to enter into a benefit sharing agreement under this Act
in consultation with the respective county governments;

d) oversee the administration of funds set aside for community projects to be implemented
under a benefit sharing agreement;

e) facilitate and monitor the implementation of a benefit sharing agreement entered into
between a county government and an affected entity;

f) determine appeals arising out of conflicts regarding the preparation and implementation of
benefit sharing agreements;

g) oversee the establishment of benefit sharing committees and forums; and

h) ensure the proper and timely payment of funds to counties and local communities as
provided under this Act;

68. Clause 5 provides for the management of the Authority which shall vest in a Board comprising of~—

a) a chairperson appointed by the President with the approval of Parliament;

b) the Principal Secretary responsible for finance or a designated representative;

¢) the Principal Secretary responsible for mining or a designated representative;

d) the Principal Secretary responsible for petroleum or a designated representative;

e) the Principal Secretary responsible for energy or a designated representative;

f) two persons of opposite gender nominated by the Council of County Governors to represent
such communities as the Council shall determine;

g) one person nominated by a registered association representing a majority of members of
county assemblies to represent local communities;

h) one person nominated by an umbrella body representing the interests of the private sector
in Kenya; and

i) the Director-General appointed by the Board.

69. A person is qualified for appointment as the chairperson, member of the Board or Director —General
of the Authority if that person holds a degree from a university recognized in Kenya and has at least
seven years’ experience (ten years for the Director General) in law, environmental management,
economics, public finance, mining, community development or any other related field.

70. Clauses 6-17 provides for the composition of the Board, the terms of appointment of its members
and vacation of office. The powers of the Board in performing its functions and the conduct of its
business. It establishes committees of the Board, the power of the Board to delegate functions and
remuneration of Board members.

71. The Bill also establishes the office of the Chief Executive Officer as an ex-officio member of the
Board, appointment of staff of the Board and their protection from personal liability in the
performance of their duties.

Report of the Departmental Committee on Environment, Forestry and Mining on the consideration of the Natural Resources PAGER9/43 1
(Benefit Sharing) Bill (Senate Bills No. 6 of 2022)



e 24 of the Bill provides that the Authority shall, in consultation with the Council of County
ors and relevant national government entities and upon conducting public participation,
ine and review the amount of royalties and fees payable by affected entities in respect of a
lar sector where a written law does not prescribe the royalties or fees.

ing a determination the Authority shall take into account—

a) the total capital investment of the affected entity;

b) the prevailing international market value of the commodity from which royalty is payable;
c) the commercial viability of the natural resource being exploited; the impact of the
exploitation on the local community, the affected county and the environment; and

d) obligations of the affected entity under any existing benefit sharing agreement with the
affected county.

awritten law prescribes the royalty, fees, payments or benefit sharing in a particular natural
ke sector, the relevant written law shall apply with respect to that sector.

lausg 25 of the Bill provides that the Kenya Revenue Authority shall collect royalties as determined
thg Authority from affected entities and any other payment of royalties from natural resource

/ Aiditi nally, the Authority is required, in consultation with the lead agencies with respect to each
gaturalj résource, to review the revenue sharing ratio after every five years and present its

5 27-31 of the Bill provide for benefit sharing agreements. Clause 27 provides that every
entity shall enter into a benefit sharing agreement with the relevant county government
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shall include non monetary benefits that may accrue to the county and the contribution of the affected
entity in realizing the same.

81. Additionally, Clause 28 of the Bill provides that each county that has a natural resource is required
to establish a County Benefit Sharing Committee consisting of —

a) the county executive committee member responsible for finance;

b) the county executive committee member responsible for matters relating to natural
resources;

¢) two technical officers of the relevant county departments, appointed by the county
executive committee member in consultation with the county executive committee
member responsible for the respective natural resources; and

d) five persons, two of whom shall be of the opposite gender, elected by the local
communities where the natural resource is found and representing the areas with the main
natural resources within the county.(They are to hold office for a single term of five years)

82. Clause 29 the functions of each County Benefit Sharing Committee include to —

a) in consultation with the respective local community and upon conducting public
participation, negotiate the terms of a benefit sharing agreement with an affected entity on
behalf of the county government;

b) monitor the implementation of projects required to be undertaken in the county pursuant to
a benefit sharing agreement;

¢) determine the amount of money to be allocated to each local community from monies that
accrue under a benefit sharing agreement under this Act;

d) convene public forums to facilitate public participation with regard to proposed benefit
sharing agreements during negotiations prior to execution by the county government;

e) convene public forums for the purpose of facilitating public participation with regard to
community projects proposed to be undertaken using monies that accrue to a county
government pursuant to this Act; and

f) make recommendations to the county government on projects to be funded using monies
which accrue to the county government pursuant to this Act.

83. Pursuant to Clause 30 of the Bill, every benefit sharing agreement is to be approved by the
respective county assembly prior to the execution of the agreement by the respective county
government and further deposited with the Authority within thirty days of its execution and a copy
shall simultaneously be submitted to the Senate.

84. Clauses 31 of the Bill provides for the establishment by each affected local community a Local
Benefit Sharing Forum comprising of five persons, two of whom shall be of the opposite gender,
elected by the residents of the local community. A public officer shall not be eligible for election as
a member of a local community benefit sharing forum.

85. The Local Benefit Sharing Forum is to ensure that that the respective local community benefits
from the exploitation of natural resources and shall—
a) collect and collate the views of the local community and represent the interests of the local
community in the negotiations with the respective County Benefit Sharing Committee and
in the implementation of a Benefit Sharing Agreement;

R T LT S B A i R s P T S 77
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86.

87.

88.

89.

90.

91.

92.

b) in consultation with the local community, identify local community projects to be
supported by money allocated to the local community by the County Benefit Sharing
Committee under this Act; and

c) oversee the implementation of projects undertaken in the relevant local community using

. funds devolved under the Act.

lauges 32-35 of the Bill contains provisions on funds of the Authority outlining monies considered
o cofhprise funds of the Authority which include money as may be provided by the National
sse bl&. The provisions also provide for the financial year, preparation of annual estimate before
he cojnmencement of a financial year, records and audit of accounts and preparation of annual report
n opgrations of the Authority to be submitted to the President and Parliament.

>

laugps 36-43 provides for uses of retained funds, offences, transition and consequential

#nen ents.

Clausg 36 provides that monies distributed to counties under the Act shall be utilized for projects that
e prjoritized by the County Benefit Sharing Committee; are prioritized by the local community

beneff§ sharing forum; meet the socio-economic needs of the residents of the County or local
ommiinity; and are of public interest and are community-based in order to ensure that the prospective

bencfifs are available to a widespread cross-section of the inhabitants of a particular area.

lausg 37 provides for the offences of failure to furnish information required to be furnished to the
\uthoflity under the Act or knowingly making a false statement. The penalties prescribed in the case
f a n§tural person, is a fine not exceeding two million shillings or to imprisonment for a term not
ceeding three years or to both such fine and imprisonment and in the case of a body corporate, to
fine fot exceeding five million shillings.

[

aus@ 38 provides for transition. An affected entity that, immediately before the commencement of
e AdQl, was lawfully authorized to exploit a natural resource shall be deemed to be authorized to
ondugt such exploitation and comply within two years of the commencement of the Act.

laus 3’ provides for provides for the powers of the cabinet secretary to make regulations for the
étter farrying out of the provisions of the Act including prescribing the fees in respect of anything

equirdd to be done under this Act; prescribing the mode for the payment of royalties under the Act

and pr@scribing the revenue sharing formula between counties that share a natural resource.

Report of
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PART FOUR

4.0 PUBLIC PARTICIPATION/STAKEHOLDERS CONSULTATION

93. Following the call for memoranda from the public through placement of adverts in the print media on
Wednesday, 16" August 2023 and vide a letter REF: NA/DDC/ EF&M/2023/037 dated 17" August
2023 inviting stakeholders for a meeting, the Committee received memoranda from the following
stakeholders:

i
ii.
iii.

Council of Governors
Kenya Private Sector Alliance
Kenya Wildlife Conservancy Association

iv.  North Eastern Conservancy Association
v.  Kenya Oil and Gas Working Group
vi.  Nature Kenya
vii.  Samburu Women Trust
viii.  Peace-Net Kenya
ix. PARAAN
X.  Conservation International
xi.  Centre for Minority Rights Development

xii.  Electricity Sector Association of Kenya
xiii.  Wildlife Works

94. The Committee also invited the following MDAs vide a letter REF: NA/DDC/EF &M/2023/045 dated
27" September, 2023 for their comments and proposals on the Bill:
i.  Ministry of Environment, Climate Change and Forestry
ii. ~ The National Treasury
iii.  State Department for Mining
iv.  State Department for Energy
v.  State Department for Petroleum
vi.  State Department for Wildlife

95. The stakeholders submitted as follows:

4.1 KENYA PRIVATE SECTOR ALLIANCE
In a meeting with the Committee held on Saturday, 7" October 2023, representatives from KEPSA
proposed the following amendments to the Bill:

Clause 1

96. To read as AN ACT of Parliament to establish a system of benefit sharing in resource utilization
between resource utilizers, the national government, county governments and local communities; and
for connected purposes.

Justification:
The kind of activities described in the Bill entail making use of natural resources, as opposed to
'exploitation’. It aligns with environmental law concept of sustainable development or sustainable use.
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lausg 2 on Definitions
[
9. Een efit sharing agreement" means an agreement on the manner in which a royalty accruing from
naturd) resources shall be shared out between an, affected entity and a county;
Justiffcation:
e la #hould be specific it is the royalty that is paid out by the affected entity, the revenue obtained
om Wtilization of a natural resource belongs to the affected entity.
98. futiliz tibn' means the extraction or use of a natural resource for commercial benefit, for the
oid née of doubt utilization does not include access to a natural resource for noncommercial
DUrpdses;
stiffeation:
Sunlight and wind resources are utilized to generate electricity. The definition should capture the fact
t thf commercial benefit only accrues when there is actual generation, and not before that is, where
casibflity studies are being carried out.
laus} 24 (1)
99. Deletdclause 24(1)
ustiffeation:
e pgdyment of royalties and fees will mean additional costs to investors. This will be besides the
lkead existing county charges being paid by businesses.
he clhuse introduces a provision that is likely to be abused especially when it comes to surface
d urderground water, forests, biodiversity and genetic resources as per Clause 3 (b & c) to which
e Ad} shall be applicable. This is because it has been left at the liberty of the Authority to prescribe
oyaltfes or fees towards these thematic areas.
ere h&uld be regulations prescribing what shall be applicable to each thematic area that has no
(stinge law.
ausf 24 (3)
100.Align glause 24(3) with Clause 40, 41, 2 & 43
ustifigation:
e clfuse independently will create confusion in implementation of the law especially when it comes

b mat r§ royalties and fees. To streamline the inconsistency clauses 40,4 1,42 & 43 should be aligned.

e Pdiroleum Act envisages that royalties, fees or payments are prescribed in a petroleum agreement,

therefd ehhis Bill would not apply to the determination and review of such monies. This will promote
pcal cpntent.

aus 2$ 1)
101.70 retdlin the subsisting Legal Revenue sharing formula under the Mining Act, 2016 at Section 183
$ thag states “The royalties payable under subsection (1) shall be distributed as follows-
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Seventy percent to the National Government, Twenty percent to the County Government; and Ten
percent to the community where the mining operations occur.

Justification:
To ensure clarity and consistency in implementation, it is that the proposed 60/40 percent ratio sharing
in the Bill is harmonized with the Mining Act that proposes a 70/20/10 percent ratio sharing.

Doing away with the direct payments to the community creates a potential risk to the investor because
in the event that the County Government fails to meet its obligations, the community may resort to
operation sabotage.

Clause 26 (5)

102.The Commission shall, in consultation with the lead agencies with respect to each natural resource,
county governments, local communities and stakeholders; review the revenue sharing ration after
every five years and present its recommendations to Parliament for approval.

Justification:
The review should be subject to public participation as required by Article 201 (a) of the Constitution
and Section 87 of the County Governments Act (2012).

Clause 27 (1)
103.Deletion of Clause 27 (1)

Justification:

The affected entities have already fulfilled their royalty and fees obligations to KRA, and thus, it
should be the responsibility of the National Government co engage in benefit Sharing Agreements
with the Counties.

Clause 28 (7)
104.The Cabinet Secretary Mining in consultation with the Cabinet Secretary in charge of Energy shall
make Regulations for the conduct for the affairs of the County Benefit Sharing Committees.

Clause 30 (1)
105.That Clause 30 (1) be amended by rephrasing it to-

Every benefit sharing agreement shall be approved by the respective County Governor prior to the
execution of the agreement by the respective county government"

Justification:

The Bill should be cognizant of the political economy and devise ways to ensure MCAs do not
politicize economic issues leading to minimal or no gain to their constituent. A case of Karede mines
where the political economy led to delays in economic gains for the people can be used as a reference
study.
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lausg 37(2)(a) and (b)

106 . Additfpnal provision 37(2)(c) an additional mandatory fine if, as a result of the conduct that
onstifuted the offence, the person received a quantifiable benefit or any other person suffered a
uantifiable loss.

|
|

stiffcation:
Restitftion of stolen funds through an additional 'mandatory fine' is a remedy under the Bribery Act
016 and the Anti-corruption and Economic Crimes Act (2003).

Claus 43
107.§he (Jause should be harmonized with the Petroleum Act which enacts Government share of 75%
vhile ghis clause proposes 60%.

stiffcation:
e pgrported amendment of the Petroleum Act provisions will run into headwinds as it reduces GOR
yveralf share under the Petroleum Act from 750/0 %/0. to 600/0 and increases the County Government

0 40.

ew @lause
108.J'he (bmmission shall take appropriate steps to resolve any disputes or differences in connection
egotftion and performance of benefit sharing agreements.

109.3'he Qounty and Affected Entity shall explore options for alternative dispute resolution such as
ediafion and Arbitration.

stiffcation:
e BYll should also create a dispute resolution mechanism for benefit sharing contracts.

NORTH EASTERN CONSERVANCY ASSOCIATION
In a meetifjg with the committee held on Friday, 6" October 2023, Mr. Sharmake Mohamed Sheikh,
Chaifpersdh, North Eastern Conservancies Association submitted the following recommendations on the
Bill:

xclufion of wildlife from the Bill. Wildlife is an integral component of Kenya’s natural heritage. It
ould not be categorized as an "extractive natural resource."

110.

111.Factoffin conservation costs. It is paramount to factor in the cost of wildlife conservation when
eter iniﬁng the benefit-sharing ratio for wildlife resources. This will provide a more accurate
¢presgntation of the financial challenges and commitments faced by stakeholders involved in
onsefvation efforts especially community conservation.

112 Lonsiferation of land ownership. The Bill should give explicit consideration to land ownership,
otably the distinction between national parks, reserves, private, and community conservancies. The
yenefifs accrued from these areas should be apportioned in line with ownership and the contributions

ade Py respective stakeholders.
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113.Maintain section 76 of the Wildlife Conservation and Management Act (WMCA). Section 76 of
the Wildlife Conservation and Management Act (WCMA) provides vital incentives for wildlife
conservation.

114.Alignment with the Community Land Act, 2016. The Bill should be reconciled and aligned with the
provisions of the Community Land Act, 2016 to ensure that community rights and interests are
adequately protected and championed.

115.Community participation in decision making. To foster a sense of ownership and responsibility,
local communities should be actively involved in decision-making processes regarding the
exploitation and management of natural resources within their jurisdictions.

116.Environmental Impact Assessments. Any exploitation of natural resources should be preceded by
comprehensive Environmental Impact Assessments (EIA) to ensure that activities are sustainable and
will not lead to irreversible environmental degradation.

117.Revenue reinvestment. A percentage of the revenues generated from natural resource exploitation
should be reinvested in environmental conservation and community development projects to ensure
sustainability and enhance community welfare.

4.3 KENYA OIL AND GAS WORKING GROUP

In a meeting with the Committee held on Friday, 6" October 2023, Mr. Muturi Kamau, National Network
Coordinator, Kenya Oil and Gas Working Group proposed the following amendments to the Bill:

118.The Bill needs to be harmonized with existing laws that govern natural resources including Mining
Act, 2016, Petroleum Act 2019, Energy Act 2019 and Fisheries (Management and Development) Act
2016, Natural Resources (Classes of transactions subject to ratification) Act No. 14 of 2016,
Environmental Management and Coordination Act 2013, Community Land Act 2016. In order to
avoid conflict between the Bill and already enacted laws.

119.Access to information is critical for enhancing participation of citizens in decision making processes
that affect them including the management of natural resources. Access to information including
contracts and benefit sharing agreements entered into will also help enhance transparency and
accountability among the duty bearers.

120.Inclusion of a local benefit sharing agreement in addition to the county benefit sharing agreement
or an elaborate guidance on how local communities’ interests will be reflected in the county benefit
sharing agreement.

121.The Bill should propose a model benefit sharing agreement to be included as an Appendix, outlining
basic provisions including rights and obligations that must be contained in benefit sharing agreements.

122.Transition provisions should provide for timelines for the establishment of the various Funds
referenced under the Bill.
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(Benefit Sharing) ill

123 .3 he BYll should incorporate provisions specifying transparency and accountability criteria for the
llocafion of investment of the benefits.

124. h e Blll does not clearly bring out the element of public participation. It is not clear at what point
the penefit sharing cycle the public should be involved. The public/local community should have
owerfto hegotiate.
125 Parliathent to fast-track the enactment of the Sovereign Wealth Fund Bill, 2019 in order to
eratfonalize the Futures Fund and the Natural Resources Fund proposed.

44 ENYA WILDLIFE CONSERVANCY ASSOCIATION

In a heeti g with the Committee held on Friday, 6™ October 2023, Ms. Gladys Werigia, Policy Lead,
sub itted ¢ following recommendations on behalf of the KWCA:

126. Lem t benefit sharing of wildlife and forest resources occurring on community and private
inds from application in the Bill. Communities and landowners with wildlife on their land directly
d lajgely bear the management and operations costs of wildlife. Subjecting the benefit sharing of
tracfion interventions on community and private lands to a national benefit sharing structure and
ormufp, and which further allocates a low percentage of benefit to communities, not only serves as
diffincentive to uptake of conservation on these lands but also threatens the well-being of

Idlife, majority of which is outside National Parks and National Reserves.

127. &e BYIl bught to factor the unique aspects of each resource; the difference between renewable
d rn-renewables/extractive resources; and the different governing principles of benefit
arinf including consideration of the party that bears the cost of maintaining or conserving the

ou e, especially the non-extractives like wildlife.

4 4 HE SAMBURU WOMEN TRUST

In a theetirfe with the committee held on Friday, 6" October 2023, Ms. Jane Meriwas, Executive Director,
ru Women Trust submitted the following recommendations on the Bill:

128.1 Refiew the removal of National Wealth Sovereign Fund and National Royalties Fund
cbnsiddred in the previous versions of the Bill with a view of including a sustainability national fund
ifto wilich the country can save into for the common good of tomorrow and the future generations.
aturaffresources do get depleted.

46 ATURE KENYA

In ajmeetihg with the Committee held on Friday, 6" October 2023, Ms. Emily Mateche, Policy &
Adv@cacy Manager, Nature Kenya submitted the following recommendations on the Bill:
i
129.1 | In §ddition to ¥exploitation” of natural resources, the Bill needs to factor in management and
chnseryation of natural resources. The cost incurred by management agencies e.g mandated
gbvernfhent agencies, national Non-Governmental Organizations and Civil Society Organizations,
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Community based organizations such as Water Resource Users Associations, community Forest
Associations and Site Support Groups and others who can demonstrate their contribution in
conservation and management of natural resources. need to be met before sharing of benefits accrued

4.7 PASTORALISTS ALLIANCE FOR RESILIENCE AND ADAPTATION ACROSS
NATIONS-PARAAN

In a meeting with the Committee held on Friday, 6" October 2023, Mr. Liban Golicha submitted the
following recommendation on the Bill:

130.  The Bill to have clear provision for free prior informed consent as provided in the law.

4.8 PEACE AND DEVELOPMENT NETWORK TRUST (PEACE-NET KENYA)

In a meeting with the Committee held on Friday, 6" October 2023, Mr. Mohamed Sharif, Peace-Net
representative made the following submissions on the Bill:

Clause 3
131.  Amend clause 3 by deleting Section 3 (B) of the proposed Bill or amend it to exclude benefit
sharing from water for subsistence farming and livestock use.

Justification: along the border areas between Garissa and Tana River Counties, conflict have persisted
arising out of contested boarders and territories, access to resources such water and pasture and
competing resource uses such land and water particularly between pastoralist and farmers.

Clause 28
132. Amend clause 28 (2d) and include youth in the membership of the Committee

Clause 29

133.  Amend clause 15 sub-section 8 should read as the County Chief Officers responsible for matters
relating to natural resources in the respective counties shall serve as joint secretaries to the
Committee.

4.9 CONSERVATION INTERNATIONAL

In a meeting with the Committee held on Friday, 6 October 2023, Ms. Clarice Wambua, External Legal
Counsel, Conservation International made the following submissions on the Bill:

134.  The Bill ought to be rectified prior to enactment to align its content with international best practice
on benefit sharing in the context of carbon projects, and to ensure it fits national circumstances and
Kenya's development goals and aspirations. To avoid these unintended consequences, the Bill should
not be passed in its current form, but to be amended to uphold property rights and interests by focusing
only on public forests and activities on public land, and also to exclude from its scope of application
activities directly causing a net conservation or enhancement of natural resources and reduction of
greenhouse gas emissions, and in effect carve out carbon projects from its ambit.
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10 JCENTRE FOR MINORITY RIGHTS DEVELOPMENT

In ajmeetfhg with the Committee held on Saturday, 7" October 2023, Mr. Nyang’ori Ohenjo, Chief
ExedutiveDfficer made the following submissions on the Bill:

ausd 2 on Definitions and Interpretation;

1354 Arfend by including indigenous peoples and local communities.

stifigation:
bige ors and local communities are also hugely affected by natural resource exploitation.

1364 Prdpose a listing of indigenous peoples as key stakeholders in natural resource benefits sharing
th aflear definition of who indigenous peoples are.

1374 Prdvide a provision with a clear definition of public participation of indigenous peoples in resource
enefif sharing.

1384 Adi an amendment of Section 6, (k) and (m) to include indigenous peoples

ustifigation:

co izant of Kenya NCCAP 2018-22 that recognizes the importance of enhancing the climate
silieffce of vulnerable groups including children, women, youth, persons with disabilities, and
hargirlized and minority communities.

ausq 7
1394 | Pr@pose nomination of 3 persons to represent indigenous peoples and local communities, who are
om infd i%enous and local communities (pastoralist, forest and fisher communities) with demonstrable
gxperte In indigenous and local communities’ rights.
stit ation:
e bifl should recognize indigenous peoples and their rights, as this will provide for the need for
donsulfation and consent in the implementation of climate change projects, in line with Article 56 and
260, td eﬂler with several policies and legal frameworks, including relevant international treaties that

Senyafls barty to.

tausd 26 (1)
1404 Anfend by making provision of an annual social contribution of at least twenty five percent (25%)
af the gegregate earnings of the previous year to the community, to be managed and disbursed for the

benefifjof the community.

e Ngtional Guidelines for Free Prior and Informed Consent (FPIC), Kenya seek to reverse historical
tiends Pf excluding Indigenous Peoples and Local Communities from meaningfully participating,
cbntrib tibg to and enjoying benefits from national development initiatives, especially within the

hturalfresource sector, and correct and halt the perpetuation of stereotyped narratives and attitudes
flectdd in policies, laws and practice that Indigenous Peoples and Local Communities destroy the

tifigation:
E
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environment. Several Court decisions have pounced themselves on the question of Indigenous Peoples
and benefits sharing.

4.11 ELECTRICITY SECTOR ASSOCIATION OF KENYA- ESAK
In a meeting with the Committee held on Saturday, 7t October 2023, Mr. George Aluru, Chief Executive
Officer, ESAK made the following submissions on the Bill:

Clause 2
141.  Amend clause 2 to read as “exploitation” means the use of natural resources for large scale
commercial benefit.

Justification:
The provision as is may be interpreted to encompass all users of natural resources, some who do not
qualify to pay royalties.

Clause 6

142.  Amend as follows; Determine appeals arising out of conflicts regarding preparation of benefit
sharing agreement for determination in the first instance. Any person who is dissatisfied with the
decision of the Authority may appeal to the High Court.

Justification:
Need for further clarity for dispute resolution in preparation of benefit sharing agreement and other

instances where conflict may arise. Working with the assumption that the Benefit sharing agreement
will provide for dispute resolution for executed contracts the same may not be outlined in the Bill.

143.  Amend to add paragraph (q) ensure safe keeping and recording of all benefit sharing agreements
that would be availed to the public upon request.

Justification:
Promote the right of access to information that affects the public.

4.12 WILDLIFE WORKS

In a meeting with the Committee held on Friday, 6™ October 2023, Ms. Olivia Odhiambo, Climate
Policy Director Wildlife Works made the following submissions on the Bill:

144.  The new Bill should be clear that conservation and nature positive projects do not qualify under
the definition of exploitation. The definition is unclear, as it refers to the use of natural resources. This
could encompass conservation or even projects which uplift biodiversity.

145.  Refer to Climate Change 2016 for all carbon related benefit sharing requirements, so as not to
double tax or confuse.
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if¢lusin of Natural Resources (Benefit Sharing) Bill 2022 in the WCMA will disincentivize wildlife

146. {Fu her, remove reference to Wildlife Conservation and Management Act at Article 41. The
|
ahd bigdiversity conservation, making it more difficult for Kenya to achieve its sustainability targets.

A 13 OUNCIL OF GOVERNORS

In a feetiffe with the Committee held on Saturday, 7 October 2023, Mr. Ken Owoch, Technical Lead
Toudsm, Yildlife & NRM made the following submissions on the Bill:

147. ' Thg Benefit Sharing Authority is mandated to oversee the benefit sharing with respect to natural

sourdes already governed by other Acts of Parliament, that is, minerals, petroleum, forests, wildlife

ahd engrgy resources including wind and geothermal resources. There is need to rationalize and

#armdhize these functions to avoid a potential overlap in the function of the Authority to review

d dftermine royalties payable in natural resource exploitation and the mandate of the
ibstitufions under the relevant Acts of Parliament.

1484 Thfre is need for clarity in the Bill on the convergence between “local community projects”
as used in the Bill and “county projects”. All projects implemented in the county offer benefits to
the locRl community.

1494 Thire is need for the project identification process in counties to be aligned with the budget
gycle gf the county government. To ensure timely availability of resources and effective use thereof.

l4 MINISTRY OF ENVIRONMENT, CLIMATE CHANGE AND FORESTRY
In ajmeetihg with the Committee held on Tuesday, 24" October 2023, Eng. Festus Ng’eno, Principal
Secrétary, Btate Department for Environment and Climate Change made the following submissions on the
Bill &n belfalf of the Ministry:

1504 | Thg natural resources sector does not need a stand-alone law to govern benefit sharing since
qneﬁ sharing is very specific to a sector and also to a project. Several Acts of Parliament
doverrfng natural resources have already set out benefit sharing frameworks e.g the Climate Change
ct, 2Q16 for carbon projects.

\

1514 Fofest management and development is adequately provided for in the Forest Conservation and
Management Act, 2016 including the development of participatory Transition Implementation Plans
ALIPS §to support uptake of devolved forestry functions to the county level which prioritizes forestry
hatter§ in county financial planning as it is adequate.

1524 Thgre are major overlaps in the Bill with the existing Forest Conservation and Management

t, 216 especially on dealing with community participation; obligations of a forest association;

ssignfhent of forest user rights; termination or variation of a management agreement; forest
donserffation and management and customary rights.

1534 Prdposal is to have each sector of natural resources deal with benefit sharing in their
amefvork laws or in the alternative delete clause 3(c) of the Bill.
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4.15 STATE DEPARTMENT FOR MINING

In a meeting with the Committee held on Saturday, 7" October 2023, Mr. Elijah Mwangi, Principal
Secretary State Department for Mining made the following submissions on the Bill:

154.  Benefit Sharing should be left to each sector specific law to govern. Several Acts of Parliament
governing natural resources have already set out benefit sharing frameworks which are being
implemented in accordance with these Laws. There is no need for a stand-alone law to govern Benefit
Sharing since benefit sharing is very specific to a sector and also to a project.

155.  The proposed Bill is largely inclined to County Governments and seeks to assume key
mandates of the Ministry (State Department for Mining). Mining and minerals are a reserve of the
National Government. This is well established in the Constitution and detailed in the Mining Act,
2016.

156. Royalties are fiscal instruments and need to be determined upfront as they provide a basis for
determining economic viability of resources. The Mining Act has provided for this which creates
stability for the sector.

157. The creation of a new entity, the Benefit Sharing Authority presents additional costs of
governance of natural resources and potential overlap with other government agencies with mandate
to manage and license use of the natural resources.

158.  The Bill presents constitutional and administrative implementation challenges. This is by
assigning the development of benefit sharing agreements to County Governments, with minimal
regard to distribution of functions between national and county governments in relation to the various
natural resources under application by the Bill.

159. A common benefit sharing ratio for renewable and non-renewable/extractive resources is
inequitable by failing to-

(a) Take into account the unique nature of each resource;

(b) Recognize the effort and additionality by respective landowners (Government, community and
private) on which the natural resource occurs, where non-renewable resources do not require
additionality. This dis-incentivizes conservation efforts of wildlife and forests among other
non-renewable resources by communities and landowners.

160.  Recognize the limitation for community, private and investments in the natural resources.

416 STATE DEPARTMENT FOR WILDLIFE

In a meeting with the Committee held on Tuesday, 24" October 2023, Dr. Alfred Mutua EGH, Cabinet
Secretary, Ministry of Tourism and Wildlife and Ms. Silvia Museiya, Principal Secretary for State
Department for Wildlife made the following submissions on the Bill:

161. The creation of a new entity, the Benefit Sharing Authority presents additional costs of
governance of natural resources and potential overlap with other government agencies with mandate
to manage and license use of the natural resources.
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162.1 ThdBill presents constitutional and administrative implementation challenges. This is by assigning
the defelopment of benefit sharing agreements to county governments, with minimal regard to
distribdtion of functions between nation and county governments in relation to the various natural
I jz)ur s under application by the Bill.

163.1/ A fommon benefit sharing ratio for renewable and non-renewable/extractive resources is
i i‘quit ble as it fails to—

(a) Take into account the unique nature of each resource;
(b) Recognize the effort and additionality by respective land owners (Government,
community and private) on which the natural resource occurs, where non-renewable
- resource does not require additionality. This dis-incentivizes conservation efforts of
wildlife and forests among other non-renewable resources by communities and
landowners; and
¢) Recognize the limitation for community, private and investments in the natural resources.

417 PBTATE DEPARTMENT FOR ENERGY

In a theetifg with the Committee held on Tuesday, 24™ October 2023, Mr. Mohamed Liban, Principal
Secrelary f@r State Department for Petroleum made the following submissions on the Bill on behalf of the
Minigtry:

164. § ThefBill should have been preceded by a Policy as policy framework gives a forward-looking long-
efm vifw of the problem and provides guidance and direction for decision-making and action in a
pdrticulr area. A policy outlines the goals, objectives, and strategies for achieving those goals, as well
ad the rdlles and responsibilities of different stakeholders involved in implementing the policy.

—

165. § It isftherefore recommended that before the Bill is formulated, there should be a policy preceding

166. § Thefe is need to be alive to the fact that there may be possible conflicts on projects that will be
ritiZzed by County Committee, local community, socio-economic needs of the community and
lici te'u'est. People will require a forum to appeal the decisions of the Authority such as tribunal as
+tio di‘[above.

167. § It is ymportant to consider the existing laws in the relevant sector and ensure contextualization and
customigation which involves adapting the Bill to fit the specific needs and circumstances of the sector
orjarea § is intended to govern. This will depend on the specific context and objectives of the law, it
willl inv lvt extensive research, consultation with stakeholders, and consideration of legal and policy
imiplicafjons.

Ly

p
p

168. § Addjtionally, each resource has its own unique processes for exploration, exploitation and
ligensing. This requires recognizing the processes and investments that go into the realization of each
préject gepending on the nature of resource being explored and exploited and includes acknowledging
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the nature of contracting for each sector, financing models for the project and the length of concessions
among others.

169. It is therefore proposed that stakeholder engagement should be individualized to each sector and
enable the drafters of this Bill appreciate the basis of each sector setting the distribution of revenue,
benefits or royalties as set out in the sector specific laws.

4.18 STATE DEPARTMENT FOR PETROLEUM

170.  This Act should be preceded by a Policy on Natural Resources Benefit Sharing. There is lack of a
Policy on Natural Resources Benefit Sharing. The Policy will give Policy direction on this subject.
It will articulate the aspirations to be achieved by the ensuing legislation.

171.  The Bill should take a more inclusive approach by providing the roles of other State Agencies.

172.  The Bill is silent on the roles of State Agencies such as Energy and Petroleum Regulatory
Authority, National Mining Corporation, Kenya Marine Authority, KWS, KFS etc. These Agencies
are also charged with the overall management of the natural resources within their dockets.

173.  Align the appointment of the chairperson and members of the Board to existing public governance
practices/provisions. Chairpersons of other boards of state corporations are usually appointed by the
President without subsequent approvals. The State Corporations Act and Mwongozo Code of
Governance prescribe the appointment modalities.

174.  The Act should be clear on what “non-monetary benefits” means. A clear list to be provided as
well as methodologies for sharing the same.

175.  There appears to be a duplication of roles which will bring about conflict in performance of
functions of County Benefit Sharing Committee and the Government Agencies.

176. Delete section 29(c) which stipulates that the County Sharing Committee will determine the
amount of money to be allocated to each local community from the money accrued under the benefit
agreement. This is unnecessary as the Bill in Section 26 has set the formula for this determination.

4.19 THE NATIONAL TREASURY AND ECONOMIC PLANNING
The National Treasury and Economic Planning made the following submissions on the Bill:

177.  The Bill provides for a system of sharing benefit in exploitation of all natural resources. Given the
uniqueness in exploitation of different natural resources, the unique circumstances of each sector
should be taken into account to identify the impact to the national government, county
government and the local communities necessary in determining the benefit sharing to the
different players.

178.  The Bill has been amended to eliminate creation of the Sovereign Wealth Fund. The revenue
sharing ratios imply that the Bill is focusing more on sharing of benefits as opposed to sustainable
use of natural resources. Some of these natural resources are finite and will be depleted. The
funding arising from the exploitation will therefore come to an end at some time in future. When this
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ppefs gaps will be left in budgets of the concerned government institutions. Recommend that the

overhment should consider redirecting the amount set aside for budget financing and instead
4cu late a significant portion in a Sovereign Wealth fund to finance budgets for National and
unt§y Governments when there are shortfalls in revenues raised nationally and build a savings base
r futfire generations when mineral resources are exhausted.

\ The Fourth Schedule of the Constitution assigns the responsibility of protection of the
wvirgnment and natural resources with a view to establishing a durable and sustainable system
" deyelopment to the National Government. Resources should therefore be allocated to the
?tio hl Government to effectively undertake this mandate.

- Th Bill does not take into account the principle of equity since counties are not equally endowed

ith nftural resources. It is our considered view that this is the spirit protected by Article 202(1) of
Cdhstitution which provides that revenue raised nationally shall be shared equitably among the

1tion | and county governments.

1814 Thg Bill is silent on the share of revenue to the community who may require compensation in

e offdisplacement or destruction of their source of livelihood in the course of extraction of the

ourfes. There are no efforts to ring-fence the share of the money to communities. In this regard,

ere i a huge probability that the funds for communities will not be utilized for the benefit of the

bm nities affected by the exploitation of natural resources within their localities.

1

- Acfording to the Bill, the Benefit Sharing Authority would be an entity of the National
erngnent. It is not clear how it would oversee the administration of funds set aside for the
an nity while these funds are part of the share allocated to the County Government. Such
ds Will be budgeted for and administered by the respective County Government. The law may
hsid separating community funds from county funds. Once the criteria for sharing revenues is
}erm ned by Parliament in law there is a weak case for establishing an Authority.

182]

183. LTh objective of the Act can be achieved by amending various legislations which have
resped the sectors and sub-sectors mentioned. Any gaps identified can be reviewed and
enddd in the existing legislations. It is therefore our considered opinion that this Bill may not be

essry.

' Thd Bill is not clear on how funds meant to implement local community projects will be
tlge pd, accounted and reported for separate from the revenue assigned to County Governments
e ufllized for the benefits of the entire country.

Moft of the functions assigned to the Benefit Sharing Authority will result to the Authority
ert@king functions of the National Government entities which includes policy formulation and
arcll. Establishment of the Authority will therefore result into duplication of functions of the
ionl Government entities. The resources to this Authority may be saved by addressing any gaps
ich gkist through the respective National Government entities other than creating parallel structures
ch Hfave financial implications.
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PART FIVE
5.0 COMMITTEE OBSERVATIONS
Having considered the Bill, the Committee made the following observations:

1. The Bill meets the criteria required to define it as a ‘Money Bill” pursuant to Article 114(3) (b) &
(c) of the Constitution. As such, the National Assembly is required to take into consideration the
recommendations of the Budget and Appropriations Committee when debating the Bill. Further, a
‘Money Bill’ can only be introduced in the National Assembly pursuant to Article 109(5) of the
Constitution. Therefore, the Bill should have been first introduced in the National Assembly and
not in the Senate;

2. The Bill needs to be harmonized with existing laws that govern natural resources including the
Mining Act, 2016, Petroleum Act, 2019, Energy Act, 2019 and Fisheries Management and
Development Act 2016, Natural Resources (Classes of Transactions Subject to Ratification) Act
No. 41 of 2016, Environmental Management and Coordination Act, 1999, Climate Change Act,
2016 and the Wildlife Conservation and Management Act, 2013 in order to avoid conflict between
the Bill and already enacted laws and to further avoid potential overlap in the mandate of various
government agencies which manage and licence the use of natural resources;

3. The Bill provides for a system of sharing benefit in exploitation of all natural resources. Given the
uniqueness in exploitation of different natural resources, the unique circumstances of each sector
should be taken into account to identify the impact to the national government, county government
and the local communities necessary in determining the benefit sharing to the different players;

4. The Bill presents constitutional and administrative implementation challenges. This is by assigning
the development of benefit sharing agreements to county governments, with minimal regard to
distribution of functions between nation and county governments in relation to the various natural
resources under application by the Bill;

5. The Bill is silent on the share of revenue to the community who may require compensation in case
of displacement or destruction of their source of livelihood in the course of extraction of the
resources as the Bill has not clearly stipulated how the share of the money to communities will be
ring-fenced. In this regard, there is a huge probability that the funds for communities will not be
utilized for the benefit of the communities affected by the exploitation of natural resources within
their localities;

6. The Bill is not clear on how funds meant to implement local community projects will be budgeted,
accounted and reported for separate from the revenue assigned to County Governments to be
utilized for the benefits of the entire country.
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PART SIX

[ITTEE RECOMMENDATION

1864 ommittee having considered the Natural Resources (Benefit Sharing) Bill, 2022, by

son Buya Mungatana, MGH, the stakeholders’ comments and from the above
ns recommends that the House REJECTS the Bill in its entirety.

Report of t. H epartfnental Committee on Environment, Forestry and Mining on the consideration of the Natural Resources PAGE 38731
(Benefit Sha n; ") BilffSenate Bills No. 6 of 2022)
\ ‘

)
i

1 1
ml




PART SEVEN

7.0 SCHEDULE OF PROPOSED AMENDMENTS
The Committee proposed the following amendments to be considered by the House at the Committee
Stage—
187. Clausel: Delete

188.  Clause 2: Delete

189.  Clause 3: Delete

190.  Clause 4: Delete

191.  Clause 5: Delete

192.  Clause 6: Delete

193.  Clause 7: Delete

194.  Clause 8: Delete

195.  Clause 9: Delete

196.  Clause 10: Delete
197.  Clause 11: Delete
198.  Clause 12: Delete
199.  Clause 13: Delete
200. Clause 14: Delete
201. Clause 15: Delete
202. Clause 16: Delete
203. Clause 17: Delete
204. Clause 18: Delete
205. Clause 19: Delete
206. Clause 20: Delete
207. Clause 21: Delete
208. Clause 22: Delete
209. Clause 23: Delete
210. Clause 24: Delete
211. Clause 25: Delete
212.  Clause 26: Delete
213.  Clause 27: Delete
214. Clause 28: Delete
215.  Clause 29: Delete
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21 : Delete
21 j : Delete
21 : Delete
21 : Dé;lete
224 | i Délete
224 : Dellete
227 | : Ddlete
2231 : Delete
224 : Delete
225 : Delete
226} : Delete
2274 : De'ete
2284 : Delete
229 r : Delete
— pa)
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HON. GIKARIA DAVID, MP
CHAIRPERSON,
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MIN/NO.NA/DC/EF &M/289/2023: PRELIMINARIES & ADOPTION OF AGENDA
The Chairperson called the meeting to order at five minutes past eleven O’clock followed by
a prayer said by the Hon. Yakub Adow, MP. The agenda of the meeting was adopted as listed
above having been proposed and seconded by the Hon. Mohamed Tubi Bidu, MP and the
Hon. Yakub Adow, MP respectively.

MIN/NO.NA/DC/EF&M/290/2023: CONFIRMATION OF THE MINUTES OF THE
PREVIOUS SITTINGS.
The minutes of previous sitting were confirmed as follows:
1. The Minutes of the 44™ Sitting held on Thursday, 9" November 2023 were confirmed
as a true record of the proceedings having been proposed by the Hon. Mohamed Tubi,
MP and seconded by the Hon. Joseph Emathe, MP;

2. The Minutes of the 45" Sitting held on Tuesday, 21% November 2023 were confirmed
as a true record of the proceedings having been proposed by the Hon. Mohamed Tubi,
MP and seconded by the Hon. Fatuma Masito, MP;

(%)

. The Minutes of the 46™ Sitting held on Thursday, 23" November 2023 were
confirmed as a true record of the proceedings having been proposed by the Hon.
Mohamed Tubi, MP and seconded by the Hon. Fatuma Masito, MP; and

4. The Minutes of the 47" Sitting held on Tuesday, 28" November 2023 were confirmed
as a true record of the proceedings having been proposed by the Hon. Joseph Emathe,
MP and seconded by the Hon. Fatuma Masito, MP.

MIN/NO.NA/DC/EF&M/291/2023: CONSIDERATION AND ADOPTION OF THE
REPORT ON THE NATURAL RESOURCES (BENEFIT SHARING) BILL (SENATE
BILL NO. 6 OF 2022)

The Committee considered the Report and made the following observations and
recommendation:

Observations:

1. That, the Bill meets the criteria required to define it as a ‘Money Bill” pursuant to
Article 114(3) (b) & (c) of the Constitution. As such, the National Assembly is required
to take into consideration the recommendations of the Budget and Appropriations
Committee when debating the Bill. Further, a ‘Money Bill” can only be introduced in
the National Assembly pursuant to Article 109(5) of the Constitution. Therefore, the
Bill should have been first introduced in the National Assembly and not in the Senate;

2. That, the Bill needs to be harmonized with existing laws that govern natural resources
including the Mining Act, 2016, Petroleum Act, 2019, Energy Act, 2019 and Fisheries
Management and Development Act 2016, Natural Resources (Classes of Transactions
Subject to Ratification) Act No. 41 of 2016, Environmental Management and
Coordination Act, 1999, Climate Change Act, 2016 and the Wildlife Conservation and
Management Act, 2013 in order to avoid conflict between the Bill and already enacted
laws and to further avoid potential overlap in the mandate of various government
agencies which manage and license the use of natural resources;
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That, the Bill provides for a system of sharing benefit in exploitation of all-natural
resources, Given the uniqueness in exploitation of different natural resources, the

1 unique circumstances of each sector should be considered to identify the impact to the
national government, county government and the local communities necessary in
determining the benefit sharing to the different players;
That, the Bill presents constitutional and administrative implementation challenges.
This is by assigning the development of benefit sharing agreements to county
governments, with minimal regard to distribution of functions between nation and
county governments in relation to the various natural resources under application by
the Bill;
That. the Bill is silent on the share of revenue to the community who may require
compensation in case of displacement or destruction of their source of livelihood in the
course of extraction of the resources as the Bill has not clearly stipulated how the share
of the money to communities will be ring-fenced. In this regard, there is a huge
probability that the funds for communities will not be utilized for the benefit of the
communities affected by the exploitation of natural resources within their localities;
and

6§ That, the Bill is not clear on how funds meant to implement local community projects

will be budgeted, accounted and reported for separate from the revenue assigned to
County Governments to be utilized for the benefits of the entire country.

ecommendation:

en. Panson Buya Mungatana, MGH, the stakeholders’ comments and from the above
bserations, recommends that the House REJECTS the Bill in its entirety.

ONBIDERATION OF THE NATURAL RESOURCE (BENEFIT SHARING) BILL

SENATE BILL NO. 6 OF 2022).
he €ommittee considered and unanimously adopted the Report having been proposed and

h}'llN O.NA/DC/EF&M/293/2023: ANY OTHER BUSINESS.
"he Wlembers were informed that the Committee will conduct public hearing exercise on the
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AGENDA:
1. Prayers
2. Preliminaries/Introductions
i.  Adoption of the Agenda
ii.  Remarks by the Chairperson
3. Confirmation of Minutes/Matters Arising
4. Public hearings/ Stakeholders’ engagement on the Natural Resources (Benefit
Sharing) Bill (Senate Bill No. 6 of 2022)
5. Any other Business
6. Adjournment/Date of the next meeting

MIN/NO.NA/DC/EF&M/239/2023: PRELIMINARIES & ADOPTION OF AGENDA
The Chairperson called the meeting to order at twenty-five minutes past nine O’clock
followed by a prayer said by Hon. Fatuma Masito, MP. The agenda of the meeting was
adopted as listed above having been proposed and seconded by the Hon. Charles Kamuren,
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the Hon. Mohamed Tubi, MP respectively. Then everyone presents introduced
sflves.

aliperson expressed his pleasure to the Office of the Prime Cabinet Secretary for
representatives to the sittings of the Committee.

aifperson thereafter welcomed the MDAs and acknowledged their commitment to
before the Committee.

Q.NA/DC/EF&M/240/2023: CONFIRMATION OF MINUTES OF THE
QUS SITTING.

firmation of the Minutes of the previous sitting was deferred to the next meeting.

O.NA/DC/EF&M/241/2023: SUBMISSIONS BY THE MINISTRIES ON THE

A Ministry of Tourism and Wildlife.

eqing with the Committee held on Thursday, 24" October, 2023, Dr. Alfred Mutua
abinet Secretary, Ministry of Tourism and Wildlife and Ms. Silvia Museiya, Principal
fry for State Department for Wildlife, submitted the following proposals on Bill:

ues arising from the Bill:
The creation of a new entity, the Benefit Sharing Authority presents additional cost for
g@vcrnance of natural resources and potential overlap with other government agencies
with mandate to manage and license use of the natural resources.
The Bill presents Constitutional and administrative implementation challenges. This is
by assigning the development of benefit sharing agreements to County Governments,
with minimal regard to distribution of function between national and county
government in relation to the various natural resources under application by the Bill.
A common benefit sharing ratio for renewable and non-renewable/extractive resources
as inequitable, by failing to:
a) Considering the unique nature of each resource;
b) Recognize the effort and additionality by respective landowner (Government,
Community and Private) on which the natural resource occurs, where non-
renewable resource does not require additionality.  This dis-incentivizes
. conservation efforts of wildlife and forests among other non-renewable resources
. by communities and landowners.
¢) Recognize the limitation for community, private and investments in the natural
resources.

)

Submissions by the State Department for Energy.
lause 2 Definition of Benefit.




local social amenities at no cost, employment opportunities. Additionally, requirements such
as local content are also important in ensuring sustainable promotion of local industry,
facilitation of technology transfer, development of professional, skilled and unskilled labour.

Justification:

These benefits are equally important benefits often aimed at promoting sustainable
development and poverty reduction, while minimizing negative impacts on the environment
and engagement of local communities.

Under Clause 6 (g

There should be a mechanism to enable appeal against the decisions of the Authority. There
is need to be alive to the fact that there may be possible conflicts on projects that will be
prioritized by County Committee, local community, socio- economic needs of the community
and public interest.

Justification:

It is good practice that where an authority is given authority to resolve disputes, the parties
are given a forum to appeal such decisions usually through quasi-judicial systems such as
tribunal. People will require a forum to appeal the decisions of the Authority such as tribunal
as mentioned above.

Under 6 (b),6 (3)(a), 26 and 29 (¢)

These provisions are in conflict with cach other. On one-part section 6 (b) states that review
and where appropriate determine royalties payable by an affected entity while section 26
provides the breakdown of the percentages. This conflict with section 6 (3) (b) which states
that the Authority shall have regard to all existing law regulating natural resources in Kenya.

Justification:

There is need for clarity to avoid a situation where different laws or regulations apply to
natural resources. If this is not addressed there may be conflict of laws when it comes 1o
compliance and enforcement.

Under Clause 9 & 16.

The qualification for appointment as the chairperson or member of the board to include
engineering, geologist or geophysicists Experts in these arcas have vast knowledge on natural
resources. The composition of the board should not be limited to the expertise listed under the
section that should also include a mix of competencies to ensure effective leadership of the
organization for example part 1.1 of the Mwongozo paragraph 6 states that at least one board
member should be a financial expert.

Justification:
Ensure compliance with the Mwongozo and the State Corporations Act and ensure effective
leadership of the Authority. Experts in these areas have vast knowledge on natural resources

Under clause 11

Board of Directors plays a critical role in the governance of the Authority and not the day to
day running of the Authority.

Justification:

The role of the Board is to provide strategic direction of the Authority, oversee management,
ensure accountability and protecting the interests of stakeholders. The Board is responsible
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or mking major decisions that affect the Authority, such as approving budgets, appointing
enioffexecutives and monitoring performance.

ndcf clause 29 and 31(6)

Iloutlines sharing benefits derived from exploitation of natural resources without
¢ertain responsibilities on the local community.

¢ a stake in the benefits derived from such resources. However, any responsibilities
1 the local community should be reasonable and proportionate to their capacity and

cthef such amendments can be proposed through this Bill considering the fact that this is

a NRtional Assembly Bill but a Senate Bill.

ubmissions by the State Department for Petroleum.
icy formulation

‘his  Act should be preceded by a Policy on Natural Resources benefit Sharing.
here is lack of a Policy on Natural Resources Benefit Sharing.

tions:

he Policy will give Policy direction on this subject.

L will articulate the aspirations to be achieved by the ensuing legislation.
his approach is in line with best practices of legislative formulation

tific

encies.
should take a more inclusive approach by providing the roles of other State

ificqfion:
ill is silent on the roles of State  Agencies such as Energy and
oleupn = Regulatory Authority, National Mining Corporation, Kenya Marine Authority,

S, Kenya Water Towers and state agencies. These Agencies are also charged with
I management of the natural resources within their dockets.




There is possibility of some benefits being non- revenue/non-monetary, thus difficult to
quantify.

Under Clause 7-Board of the Authority.

Align the appointment of the Chairperson and Members of the Board to existing public
governance practices/provisions. Chairpersons of  other Boards of state corporations are
usually appointed by the President without subscquent approvals. The State Corporations Act
and Mwongozo Code of Governance prescribe the appointment modalities.

Under clause 11-Poweers of the Board

The powers of the Board should be not be operational. Rather, the Board should provide
overall stewardship of the Authority. The powers accorded to the Board may not be
enforceable noting that the Board is not established as a body corporate.

Under clause 27(2)- Benefit Sharing Agreement

It is not clear what “’non-monetary' benefits” means. The Act should be clear on what these
‘non- monetary benefits" means. A clear list to be provided as well as methodologies for
sharing the same.

Under clause 28(1&2)
There appears to be a duplication of roles as follows:

a. The Kenya wildlife Service under section 7 (f) of the Wildlife (Conservation and
Management Act) 2013 has been charged with developing mechanisms for benefit
sharing with communities living in wildlife areas.

b. The Kenya Forest Service under Section 8 (d) of the Forest Conservation and
Management Act,2016 is mandated to establish and implement benefit sharing
arrangements.

c. The Bill is silent on whether there will be representation of these agencies in the
committee.

This will result a duplication of roles which will bring about a conflict in performance of
functions of this Committee and the Government Agencies.

Under clause 28(2)
The Committee to have representations from the  National Government (relevant ministries
depending on the subject resource) and Authority. This will professionalize the committee.

Under clause 28(3)

The committee 1o have a term of office of 3 years non-renewable. The section to provide also
for the grounds of removal of a committee member. This should be provided in this law and
not subject to the regulations to be made the Cabinet Secretary.

Under clause 29(c).

Delete section 29(c) which stipulates that the County Sharing Committee will determine the
amount of money to be allocated to each local community from the money accrued under the
benefit agreement.

Justification:
This is unnecessary as the Bill in Section 26 has set the formula for this determination.
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ifcation:

The functions of this forum can be discharged by the County Benefits Sharing
Committee. It is expected that the Committee will engage the relevant stakeholders
When executing its mandate. Such engagements shall be held as and when needed

This will remove the possibility of mis- understanding between the Committee and
the Forum which may lead to a stalemate.

clause 36, Uses of retained funds.

here is a conflict as to the projects prioritized by the County Benefit Sharing

ittee and those prioritized by the Local Community Benefit Sharing Forums, there
sflobe a way to determine which projects takes precedence.

ation:

This will ¢learly determine which projects are prioritized and implemented to avoid
underutilization of funds hence denying the communities from the accrual benefits.
The clause on Local Community Benefit Sharing Forum to be deleted in its entirety.

clause 37- Offences

tprovides for offences in relation to the “affected entities”. It should also provide for
slikely to be committed by the County Benefits Sharing Committec or its Members.
11is silent on these offences.

clauses 40,41,42 and 43.

eleted entirely

ations:

per for such amendments to go through the Finance Bill or Miscellaneous
ment Bill as the case may be.

-§Submissions by the State Department for Environment and Climate Change.
stis Nge’no, Principal Secretary, State Department for Environment and Climate

. Submitted the following proposals on behalf of the of the Ministry of Environment,
Change and Forestry;

view of the Ministry that the Natural Resources sector does not need a stand-alone
oyern Benefit Sharing since benefit sharing is very specific to a sector and also to a

1 Sharing should be left to cach sector specific law to govern. Several Acts of
ent governing natural resources have already set out benefit sharing frameworks
re being implemented in accordance with these Iaws.

he Climate Change (Amendment) Act, 2023 has set out the benefit sharing
mechanism in the Act for communities which will be in the Community Development
greement (CDAs) for benefit sharing in Carbon projects.

[ |



The Carbon Market Laws under this Ministry have provided for very specific
Community Agreements that have benefit sharing component specific to the Carbon
Projects. Community Development Committees have also been established for
governance under the CDAs with membership from the county government. Revenue
sharing to the Government has also been captured by this Law.

2. Forest management and development is adequately provided for in the Forest
Conservation and Management Act, 2016 including the development of participatory
Transition Implementation Plans (TIPs) to support uptake of devolved forestry
functions to the county level which prioritizes forestry matters in county financial
planning as it is adequate.

(US)

There are major overlaps in this Bill with the existing FCMA, 2016. especially on
dealing with community participation clearly spells out in: application for community
participation; obligations of a forest association; assignment of forest user rights;
{ermination or variation of a management agreement; forest conservation and
management, and customary rights.

The Ministry therefore proposes the following:

4 Have cach sector of Natural resources deal with benefit sharing in their framework
Jaws: Or in the alternative,
b. Delete section 3(C) of the proposed Bill.

MIN/NO.NA/DC/EF &M/242/2023: THE MINISTRY OF ENVIRONMENT, CLIMATE
CHANGE AND FORESTRY AFFORESTATION PLANS DURING THE ELNINO
RAINS.

Eng. Festus Ngen’o, Principal Secretary, State Department for Environment and Climate
Change on behalf of the Principal Secretary, State Department for Forestry informed the
Committee that other than the possible adverse effects of the impeding rains, the Ministry of
Environment Climate Change and Forestry would wish to use the occurrence of the rains as
an opportunity to enhance its National landscape and ecosystem restoration programme
towards the growing of 15 Billion trees.

The short rains are here and for this period between October and December, 2023, the
Ministry will mobilize the country to plant 500 Million trees. Various stakeholders and
Partners across the country have been mapped. So far 150 Million Plantable seedlings have
been mapped by counties. Ongoing Mapping of plantable seedlings 1s taking place and the

Ministry is confident to reach the 500 Million Mark.

Further, the National Landscape and Ecosystem Restoration Programme has been divided
into eleven (11) intervention arcas and seven (7) ccosystems.

The Ministry together with stakeholders has also developed a national calender based on
regional economic blocks, as attached that will be used to roll out the Tree growing
campaign.

That, a national launch of the short rains planting season is expected on a day that will be

specifically gazetted for tree growing and working with the Presidency on a date. The venue
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as hgwever been agreed to be the Enapuiyapuyi Wetlands in the Mau Forest given the
npogance of the Ecosystem.

nnedy Thiong’o, the Deputy Director-General, KMD apprised the Committee on the
“preparedness by Government on the anticipated El-nino rains as follows:

L. KMD issued the national October- November- December (OND) 2023 seasonal
5t on 30" August 2023. The forecast indicated that most parts of the country were
ed to receive above average (enhanced) rainfall driven by El-Nino conditions and a
Indian Ocean Dipole (I0D).

, El Nino is characterized by warmer than average Sea Surface Temperatures (SSTs)
e eentral and eastern equatorial Pacific Ocean and cooler than average SSTs over the
Pacific Ocean. IOD is characterized by warmer than average SSTS over the western
1al Indian Ocean and cooler than average SSTs over the eastern Indian Ocean. These
nomena are associated with enhanced rainfall in East Africa.

the release of the forecast was preceded by the National Climate Outlook Forum

) from 28th to 30th August in Serena hotel, Nairobi where the different climate

iff e sectors were invited to discuss and co-develop sector-based advisories to mitigate
the OND 2023 climate scenarios. NCOF brings together the following sectors to

b advisories: Agriculture and livestock/food security, Water, Energy, Disaster risk
ement, Health, Transport and Environment and forestry.

the sectors were expected to use the developed advisories for the purpose of planning
ision making in view of mitigating the risks associated with the expected enhanced
in their respective sectors.

this activity was replicated at the county level where the County Meteorological
convened County Climate Outlook Forums (CCOFs) commonly referred to as
ipatory Scenario Planning (PSPs). The PSPs brought together communities, county
d seénsitive sectors and stakeholders to create awareness and co-develop relevant
ies for various sectors.

—

e national and county impacts and advisories were disseminated through various
s including TV and Radio talk shows, KMD website, Ministries, Departments and
s(MDAs), email, social media, print media, local administration, extension officers
nmunity barazas, thus enhancing public awareness both at the national and county

KIMD continues to issue updates on the expected conditions at monthly, weekly, and
nescales both at the national and county level. KMD is constantly monitoring weather

w



conditions and in case extreme weather is expected, KMD will issue and disseminate alerts,
advisories, and warnings promptly to stakeholders and users for disaster risk preparedness.

THAT, KMD is also working closely and sharing updates with the El Nino Preparedness and
Response Initiative domiciled at the office of the Deputy President and other disaster risk
management agencies.

THAT. KMD will continue to issue regular weather updates for coordinated preparedness
and mitigation of the expected rainfall and associated impacts. However, KMD faces a
number of challenges in reaching the relevant communities due to staff shortage at the county
level and also inadequate resources in mobilization, dissemination and movement.

Further, it is expected that key sector leads and committees which have already been
constituted at the national and county level will develop and coordinate mitigation measures
based on the OND 2023 seasonal forecast, regular updates and the co-developed advisories.

MIN/NO.NA/DC/EF&M/244/2023: ANY OTHER BUSINES.

Ministry of Environment, Climate Change and Forestry invited the Committee to participate
in the upcoming 28" Conference of the Parties to the UNFCCC (COP28) that will take place
between 30" November and 12" December, 2023 in Dubai.

Further, the Committee acceded to the invite and agreed to nominate representatives in the
next sitting.

MIN/NO.NA/DC/EF&M/245/2023: ADJOURNMENT AND DATE OF THE NEXT
SITTING. \

There being no other business, the meeting was adjourned at 2.45pm. The next meeting 1s 10

be held on notice. |

————

Signed e are ey i i e § B S AT 1) 2 {——— ‘}\\ ....... C’le .....
\|

\\H(HON. GIKARIA DAVID, M.P. CHAIRPERSON)

|
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10. Mr. Rodney Omari - PLO, MECC&F
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AGENDA:

1. Prayers
2. Preliminaries/Introductions
i.  Adoption of the Agenda
ii.  Remarks by the Chairperson
Confirmation of Minutes/Matters Arising
4. Public hearings/ Stakcholders’ engagement on the Natural Resources (Benefit
Sharing) Bill (Senate Bill No. 6 of 2022)
5. Any other Business
6. Adjournment/Date of the next meeting
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MIN/NO.NA/DC/EF&M/235/2023: PRELIMINARIES & ADOPTION OF AGENDA
The Chairperson called the meeting to order at twenty minutes past two O’clock followed by
a prayer said by Hon. Charles Kamuren, MP. The agenda of the meeting was adopted as
listed above having been proposed and seconded by the Hon. Onesmus Ngogoyo, MP and the
Hon. Titus Lotee, MP respectively. Then everyone presents introduced themselves.

The chairperson thereafter welcomed the stakeholders and acknowledged their commitment
to appear before the Committee.

MIN/NO.NA/DC/EF&M/236/2023: CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING.
The confirmation of the Minutes of the previous sitting was deferred to the next meeting.

MIN/NO.NA/DC/EF&M/237/2023 SUBMISSIONS BY STAKEHOLDIRS.

a. Submissions by the Council of Governors.
Mr. Ken Owoch, Technical Lead Tourism, Wildlife & NRM appeared before the Committee
and made the following proposals on the Bill:

Under Clause 3 - Application of the Act
Proposed an amendment to Clause 3 1o include the following natural resources as part of the
application of the Act:

(a) Fossil fuels;
(b) Marine resources; and
(¢) Sand.

Justification:

The clause provides for a narrow definition of the term natural resources. As such, it does not
conform to the Constitutional definition under Article 260 of 'natural resources' which includes
all resources on or under the surface of the earth.



/nd@ Clause 6. Functions of Benefit Sharing Authority.
DI Delete this sub-clause (d)

rovision is in conflict with the functions of county governments of coordinating
pation of communities in governance under Paragraph 14 of Part 2 of the Fourth
1le of the Constitution.

Amend (e) to:
) include technical assistance to governments in the implementation of a benefit sharing
agreements;

istiffcation:

e flamework for monitoring implementation of projects and agreements is an exclusive
nctipn of the County Governments and provided for in the county planning function as per
hedlile 4 of the Constitution.

i1) Ahend sub-clause (j) to:

governments possess the mandate of coordinating participation of communities in
fJance under Paragraph 14 of Part 2 of the Fourth Schedule of the Constitution. They
such funds and should therefore ensure payment of the same to local communities in

Amend sub-clause (k) to: build the capacity of county governments to assist local
communities in negotiations for benefit sharing and implementation of related

ation:

rovision is in conflict with the function of county governments to develop the
Imigstrative capacity of communities to effectively participate in governance under
aragfaph 14 of Part 2 of the Fourth Schedule of the Constitution.

1s ffovision is in conflict with the function of county governments to develop the
mingtrative capacity of communities to effectively participate in governance under

end paragraph (a) to:

xisting law regulating the natural resources sector in Kenya and the distribution of
s between the national government and  county governments;

stifiqation:

for the distribution of functions in the Constitution is important to prevent any claw
1 the powers of county governments as highlighted above.




Under Clause 7; Board of the Authority
Delete paragraph (g) and Amend (t) to:

(f) three persons nominated by the Council of County Governors represent the interests of
counties as the Council shall determine;

Justification:

Good practice is to exclude legislative bodies from participating in executive functions. The
Council of County Governors can therefore nominate three people to the Board to represent
the interests of counties.

Under Clause 25 (5) Kenya Revenue Authority to collect royalties

Amend the clause sub-section 5 to read as follows:

(5) The Authority shall submit to the respective county government declarations received from
the Kenya Revenue Authority under Subsection (4) within twenty-one days of receipt.

Justification:

There is need for the county governments to be regularly apprised of the revenues gencrated
by the resources since they are responsible for maintaining most of them.

Under Clause 26 (1) Revenue Sharing ratio

Amend the clause sub-section b to read as follows:

() The revenue collected under this Act shall, subject to Subsection (2), be shared between
the National Government and respective county governments in the ratio of forty per cent
to the National Government and sixty per cent to the county governments.

(2) At forty percent of 'the revenue assigned to county governments under subsection (1) shall

be used to implement community projects and sixty percent of that revenue shall be
utilized for the bencfit of the entire county.

Justification:

The revenue sharing ratio for County Governments needs to be increased because it 1s to be
apportioned between local community projects and those meant for the benefit of the county.
Most of the said resources are in direct control and management of County governments. The
bearer of the cost of maintenance should get a significant amount of benefit.

Further, 40% of the revenue should be used for implementing community-specific projects
with the county government retaining 60% for the benefit of the larger county.

Under Clause 28 Establishment of a County Benefit Sharing Committee
Amend sub-clause (2) to:
(a)  the chief officer responsible for finance who shall be the chairperson;
(b)  the chief officer responsible for natural resources;
(c) the chiel officer responsible for community development or social services
(d)  the director responsible for natural resources who shall be the secretary;
Under Clause 28 (5) and (6) Establishment of a County Benefit Sharing Committee

Delete the sub-clauses (5) and (0)



} ,c#ti(m:
s 1o align to our proposals under subclause 10 (2)

r Clause 31
¢lause 31

c&tion:

ﬂarticipation Is a constitutional requirement and there is no need for an entity to carry
it. Section 102 of the County Governments Act provides the principles of planning and
pment in a county and these are sufficient to inform the use of benefits derived from
ation of natural resources in counties. However, a project implementation committee
formed to oversee project implementation.

Clause 36

to add a paragraph (c) on:

&)rovided for in the County integrated development plan and the county annual
pment plan;

cation:

t0 ensure the use of these funds for approved projects is aligned with the county budget
s§

-al comments

"If’he Benefit Sharing Authority is mandated to oversee the benefit sharing with respect
t0 natural resources already governed by other Acts of Parliament, that is, minerals,
pf_ctrolemn, forests, wildlife and energy resources including wind and geothermal
résources.

Acation:

is need to rationalize and harmonize these functions to avoid a potential overlap in the
I n;! of the Authority to review and determine royalties payable in natural resource
ation and the mandate of the institutions under the relevant Acts of Parliament.

There is need for clarity in the Bill on the convergence between “local communit
y g y
projects” as used in the Bill and “county projects”

dli()ll g

jects implemented in the county offer benefits to the local community.

There is need for the project identification process in counties to be aligned with the
b‘hdget cycle of the county government.
|

ation:

e timely availability of resources and effective use thereof.

b.§ Submissions by State Department for Mining.
. Hijah Mwangi, Principal Secretary, State Department for Mining appeared before the

ittec and made the following proposals on the Bill:

Clause 2 on Definitions
a) ﬂhe legal framework on benefits sharing under the Mining Act is sufficient




Justification:
The Mining Act provides a framework for sharing of royalties between the National
Government, County Government and the Community.

b) 'Cabinet Seerctary' means the Cabinet Secretary responsible for matters related to
Mining.

Justification:
Wind, sunlight, water resources (for energy production) fall under the CS Energy.

Under Clause 2 -Interpretation “Royalty”
The Mining Act sufficiently covers what royalties are and on what basis they are charged.

According to the Mining Act Section 182 and 183, Fees and charges are different from
royalties.

Fees and charges include: application filing fees, annual ground rent, report filing fees, fees
for access of geological data and fees to access public registers.

Royalties on the other hand are payable in respect of the various mineral classes won/extracted
by virtue of the mineral right. They arc prescribed rates by the Cabinet Secretary in charge of
Mining.

Justification:

The general nature of the definition of royalty in the proposed bill contradicts the provision of
the Mining Act where Royalty is charged at a prescribed rate on the value of the exploited
mincral resource.

Also, a portion of the monies are utilized to fund the Ministry’s regulatory and operational
activities in appropriations-in-aid (A-in-A) and are therefore not remitted to the Consolidated
[Fund.

The proposed definition of royalty includes fees and charges even in the exploration stage. This
is not tenable considering that an entity at this point has yet to establish the resource's presence,
value, and extent.

Under Clause 3 - Application of the Act
Delete “minerals” in Regulation 3.

As is it is sufficiently regulated under the existing Mining Act.

Justification:

The Constitution under Article 60, 62 (1) (f), 66 (2), 69 and 71 and the Mining Act Section 6
vests the ownership of minerals to the people of Kenya to be held in trust by the National
Government.

Since the enactment of the Mining Act, in 2016, the National Government has highly invested
in its implementation through the establishment of institutions and formulation of the following
requisite regulations.

Under Clause 6 — Functions of Benefit Sharing Authority.
a) Section 183 (5) of the Mining Act provides a benefit sharing framework.

The draft Mining (Community sharing) Regulations provide a benefit sharing framework
between communities as per section 183(5) (c)



(ustification:

ining Act under section 183 (5) has already provided a benefit sharing framework that
for the National Government, County Government and community to benefit. This
$ developing regulations that are awaiting publication on the framework for sharing

the community.

i§ function is currently being undertaken by the State Department and should remain
th the Department as it has the expertise, resources, and capacity invested over years.
rther it has professionals whose functions are covered under the or ganizational structure
the State Department for Mining.

e of the functions Director of Geological Survey under Section 21 (1) (1) of the Mining
tis maintaining a laboratory, library and record facilities as may be necessary for the

charge of the functions in the Act.

ation:

rto determine the royalty rates payable, there is the process of determining the mineral
hich entails testing of the minerals in a laboratory by professionals who include
gists, labaratory technicians and metallurgists on the basis of the quality and quantity.

netions of the Director of Geological Survey under section 21 (1) (c) is undertaking
legical, geophysical, geochemical, seismological and hydro-geological sur veys,
estigations and mapping aimed at defining -the character and distribution of rocks and
arficial deposits and determining the mineral potential of Kenya;

ation:

Pnction of undertaking geological, geophysical, geochemical surveys, investigations,
g and determining the mineral potential of Kenya is a function of the Director of
ical Survey.

nistry has heavily invested in geophysical surveys where 970 anomalies were detected.
, the ministry is ongoing with the ground truthing process to confirm the presence of
erals in all counties. The Ministry is also a custodian of all geological data across the

1tries.

Mining (Community Development Agreement) Regulations, L..N No. 148 of 2017.
draft Mining (Mineral Royalty) Regulations awaiting publication.

ation:
nistry has through regulations provided oversight and administrative mechanisms for
g that any benefits accruing to communities are rightfully administered.

State Department for Mining to continue exercising the monitoring and compliance
fufictions under the Mining Act by gazetted inspectors.

ation:

rek:lor ol’ Mines under section 20 oI‘ thc Minino Act haq the rmndatc to plomotc lhc

eXercise 1c0uldtmy adm]mslmtlon and supervision of overall opelcmons related lo
ensure compliance with conditions relating to mineral rights which includes

tor
nin




mandate. The Mining and Minerals Policy, 2016 Further Seeks to establish the National
Mining Institute as a center of excellence in research of mining operations.

Justification:

The mandate of conducting research regarding the exploitation and development of minerals
in Kenya lies squarely under the functions of the Director of Geological Surveys as provided
by the Mining Act.

The Authority therefore creates an overlap of powers with those of the Ministry through the
Directorate of Geological Surveys.

) The advisory function on policy matters relating to minerals and mining should remain the
core mandate of the ministry. Under section 20 (1) (o) of the Mining Act, the Director of
Mines advises on the development of policy to ensure compliance with international
conventions and national policies relating to the sustainable development of the mineral
resources and ensure that mining operations consider local and community values.

Justification:

The Executive Order No. 1 of 2023 gives the functions of policy formulation for the extractive
industry, Mineral exploration and mining policy management 1o the State Department for
Mines. Currently, the SDM is in the advanced stage of formulating the draft Mining Royalty
Sharing regulations, addressing the 10% allocated to the community under the formula
70:20:10.

h) Regulation 9 of the draft Mining (Mineral Royalty Sharing) Regulations, 2023 and
Regulation 7 of Legal Notice 148 of 2017 The Mining (Community Development
Agreement) Regulations 2017 establish committees to deal with the local community
benefits.

Justification:
The proposed regulations deal with the benefits accruing to the local community.

Further, formalization of Artisanal Miners into cooperatives ensurcs that they are incentivized
and their capacity is built, which is a function of the State Department for Mining.

i) Functions of the Director of Mines under section 20 (1) (n) promoting cooperation among
state agencies, county governments, the private sector, rescarch bodies, non-governmental
organizations and other organizations which are engaged in programmes related to mining
and activities to enhance the administration and operation of this Act;

Justification:

State Department for Mining in collaboration with the National Treasury, office of Council of
Governors and office of the Attorney General has developed the draft Mining (Mineral Royalty
Sharing) Regulations, 2023 that were subjected to nationwide public participation exercise in
September 2023, Further the royalty sharing framework provided under the Mining Act was
determined following wide consultations before the enactment of the Act.

7)  Under section 171(5) the Cabinet Secretary is required to make Regulations to govern
value addition on minerals. The mandate of the State Department for Mining under
Exccutive Order No. 1 of 2023 includes Capacity Development and Value Addition.

Justification:
Value addition of minerals is under the powers of the Cabinet Secretary as provided for by the
Mining Act and the Executive Order.



inistry is currently developing the Mineral Value Addition and Processing policy. The

inisfy has developed the Voi Gemstone Value Addition Centre and initiated Mineral Value

n Centers, including: Kakamega Gold Refinery, Granite Processing Plant, and Revival
ar Factory.

rlisanal mining permit, a prospecting permit or a mining permit under this Part unless
[ person is - a citizen of Kenya; or a body corporate, where no less than sixty percent of
shareholding is held by citizens of Kenya.

ation:
ning Act already promotes local content initiatives on mining and mineral exploration
ing foreigner’s participation in small scale operations.

Ministry has sufficient and well documented procedures on restoration of the
‘onment after mineral extraction and inspectors who ensure compliance with the

lause 24 (1) — Imposition of royalties and fees.
: Prescription of royalties to remain a national function and the same to be exercised
binet Secretary as provided by the Mining Act.

ational government, howevm the onus to impose 1oyaltlcs on mmuals is on the
vernment and that function is exercised by the Cabinet Secretary for Mining as per
linig Act.




Royalties should be based on the value of the mineral resource and should not consider the
cost of investment. This is necessary to prevent mineral curse.

Under Clause 25 (1 & 2) Kenya Revenue Authority to collect royalties
Section 186 (1) of the Mining

Act states that all fees, charges and royalties’ payable by the holder to the State under this Act
shall be paid by the holder into a designated account of the State department responsible for
collecting royalties.

Justification:
The proposed provision in the Bill to assign the mandate of royalty collection to KRA

contradicts Section 186 of the Mining Act.

Further, enforcement of payment of royalty among other payments, is a compliance function
which is one of the Ministry's mandates. Also, Section 185(3) of the Mining Act provides for
the Ministry (State Department for Mining) to inspect and examine mineral samples, books,
records, and accounts to ascertain the quantity, quality, grade or value ol minerals or mineral
products for the purpose of charging and collecting royalties® dues after the sale of minerals.
Therefore, this function cannot be reassigned to the KRA as proposed in the bill.

Under Clause 25 (3) Kenya Revenue Authority to collect royalties

Proposal: The Constitution and the Mining Act have su fficiently provided for the management
of minerals in Kenya including the prescription of royalties, management, monitoring, value
addition and development of the mining sector. The Ministry should be allowed to continue
undertaking the function in order to create stability.

The mandate to govern the mining sector in Kenya is well provided by the Executive Order
No. 1 of 2023, the Constitution and the Mining Act.

This is a function of the Cabinet Secretary for Mining, Blue Economy and Maritime Affairs
through the State Department for Mining.

Justification:

The State Department for Mining collects fees and charges which are used in appropriation in
aid for the overall management of the mining sector. Further the Department is at an advanced
stage of introducing the Mineral Development Levy which seeks to promote mineral resource
development in Kenya.

Under Clause 25 (4,5 & 06)

Section 186 of the Mining Act provides that (1) All fees, charges, and royalties payable by the
holder to the State under this Act shall be paid by the royalties holder into the designated
account of the State Department responsible for collecting royalties.

(2) A payment shall be accompanied by a statement from the holder stating-
(a) details of the mineral or mineral product; (b) the relevant point of sale; and
(¢) the date and the amount of royalty paid.

(3) A copy of the statement shall be delivered to the Mining Cadaster Office.

(4) A mineral right holder shall report the royalty liability for cach month by the fifth business
day of the month.



oh receipt of a royalty payment the State the department responsible for collecting
e§ shall issue a receipt.

iMcation:

tly, the Ministry is in the process of procuring and installing a Royalty Management
efh which will be integrated with the Mining Cadaster Portal to enhance the collection,
I Source tracking, and allocations to relevant counties and communities.

,ithe Ministry in collaboration with the National Treasury, Council of Governors,
y of Industrialization, Trade, and Innovation, Commission of Revenue Allocation, and
¥ General has developed draft regulations on Mineral Royalty sharing for the County
ment and Communities.

torney General advised that the County Government has an existing legal instrument for
stribution of the 20% royalty share through the County Government Additional
ion Act 2022.

Clause 26 (1) Revenue Sharing ratio

ning Act under Section 18 3(5) already provides for the royalty sharing arrangement of
0% and 10% for the National Government, County Government and community
ively.

ation:

posed mineral royalty sharing arrangement as contained in the Bill has REDUCED the
share to the National Government from 70% to 60%. Reduction of the revenue shari ing
National |Government could hinder sustainable mineral resource development.
ion of the entire mining sector and policy formulation to promote investment in mining
ogative of the National Government and a higher percentage to the national government
efficacy in the same.

I proposes that 60% of the 40% for County Governments will be utilized in local
nity projects.

lause 27 (1) Benefit Sharing Agrecment
ning Act under Section 117, grants the Cabinet Secretary the power to enter into mineral
ents with holders of mining thnsc

ation:
posed Bill under Section 27 contradicts the Mining Act which grants the Cabinet
'y the mandate to grant rights to exploit mineral resources.

Clause 27 (2) Benefit Sharing Agreement.

gulations ' attendant to the Mining Act provide for non- monetary benefits to
mities and counties.

50 Preference for local goods

61 (1) (c) reconnaissance license applicants to provide proposal for procurement of
ads 61 (d) Local employment plan for training of Kenyan citizens

achdil to mineral right applications is the requirement to promote local content.




Justification:
The Mining Act and subsidiary legislations provide for promotion of local content. These
regulations include;

Mining (Community Development Agreement) regulations
Mining (Use of Local Goods and Services)

Mining (Employment and training) regulations

Mining (Mine support services regulations)

Mining (Use of Assets) Regulations

The Mining Act has sufficiently catered for non-monetary benefits in its provisions and
implementation of the same should be allowed.

New Clause 38(3)

The active rights that existed prior to the enactment of this act should continue being in force
until expiration by passage of time without the need to enter into different regulatory regimes
for the management of royalties.

Justification:
This provision may open up affected entities to civil litigation cases on account of change of
terms or contracts entered into by dint of the provisions of the Mining Act.

Under Clause 40
Amendment: Delete Section (5).

Replace with "the royalty received by the State under this section shall be paid in the
Consolidated Fund and appropriated in accordance with Section 26 of this bill.

The Mining Act Section 183(5) states that the royalties payable under sub-section (1) shall
be distributed as follows—

(a) seventy percent to the National Government,

(b) twenty percent to the County Government; and

(c) ten percent to the community where the mining operations occur.

Justification:

The proposed Bill under Section 40 seeks to delete the existing royalty-sharing framework
amongst the National Government, County Government, and the Community. This move will
make the administration and implementation of the Mining Act difficult.

General comments

The proposed Bill is largely inclined to County Governments and seeks to assume key
mandates of the Ministry (State Department for Mining). Mining and minerals are a reserve of
the National Government. This is well established in the Constitution and detailed in the
Mining Act.

Royalties are fiscal instruments and need to be determined upfront as they provide a basis for
determining economic viability of resources. The Mining Act has provided for this which
creates stability for the sector.



C/EF&M/238/2023: ADJOURNMENT AND DATE OF THE NEXT

[l\f:r business, the meeting was adjourned at 3.40p.m. The next meeting is to

.............................. Dqtea\\\\\?,@g;

(HON. GIKARIA DAVID, M.P. CHAIRPERSON)
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AGENDA:
1. Prayers
2. Preliminaries/Introductions
i, Adoption of the Agenda
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4 Public hearings/ Stakeholders’ cngagement on the Natu ral Resources (Benefit
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MIN/NO.NA/DC/EF&M/231/2023: PRELIMINARIES & ADOPTION OF AGENDA
The Chairperson called the meeting to order at twenty minutes past nine O’clock followed by
a prayer said by Hon. Charles Kamuren, MP. The agenda of the mecting was adopted as
listed above having been proposed and scconded by the Hon. Feisal Salim Bader, MP and the
Hon. Yakub Adow Kuno, MP respectively. Then everyone presents introduced themselves.

The chairperson thereafter welcomed the stakeholders and acknowledged their commitment
to appear before the Committee.

MIN/NO.NA/DC/EF&M/232/2023: CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING.
The confirmation of the Minutes of the previous sitting was deferred to the next meeting.

MIN/NO.NA/DC/EF&M/233/2023 SUBMISSIONS BY STAKEHOLDERS.

a. Submissions by the Electricity Sector Association of Kenya- ESAK.
Mr. George Aluru, Chief Executive Officer, ESAK appeared before the Committee and made
the following proposals on behalf of ESAK.

Under Clause 2 on Definitions
Proposed an amendment 10 the Clause to read as “exploitation” means the use of natural
resources for large scale commercial benefit.

Justification:
The provision as is may be interpreted to encompass all users of natural resources, some who
do not qualify to pay royalties.

Under Clause 6. Functions of Benefit Sharing Authority.

a) Amend as follows;
Determine appeals arising out of conflicts regarding preparation of benefit sharing agreement
for determination in the first instance. Any person who is dissatisfied with the decision of the
Authority may appeal to the High Court.
Justification:
Need for further clarity for dispute resolution in preparation of benefit sharing agreement and
other instances where conflict may arise. W orking with the assumption that the Benefit sharing



ient will provide for dispute resolution for exccuted contracts the same may not be
diin the Bill.

Amend to add paragraph (q) ensure safe keeping and recording of all benefit sharing
agreements that would be availed to the public upon request.

cation:
te the right of access to information that affects the public.

Submissions by Centre for Minority Rights Development.
et‘tm(y with the Committee held on Saturday, 7" October, 2023, Mr. Nyang’ori Ohenjo,
“Xecutive Officer made the following proposals on behalf of CFMIRIDE

clause 2 an Definitions;
by including indigenous peoples and local communities.

ation:

nous and local communities are also hugely affected by natural resource exploitation.
clause 2 -Interpretation

e a listing of indigenous peoples as key stakeholders in natural resource benefits sharing
gclear definition of who indigenous peoples are.

e @ provision with a clear definition of public participation of indigenous peoples in
e benefits sharing.

amendment of Section 6, (k) and (m) to include indigenous peoples

ation:

nzant of Kenya NCCAP 2018-22 that recognizes the importance of enhancing the
fesilience of vulnerable groups including children, women, youth, persons with
tiés, and marginalized and minority communities.

c‘huse 7 Board of the Authority

lﬁ; We also propose nomination of 3 persons to represent indigenous peoples and local
nities, who are from indigenous and local communities (pastoralist, forest and fisher
nities) with demonstrable expertise in indigenous and local communities’ rights.

ation:

ifl should recognize indigenous peoples and their rights, as this will provide for the need
sultation and consent in the implementation of climate change projects, in line with
56 and 260, together with several policies and legal frameworks, including relevant
ional treatics that Kenya is party to.

clause 26 (1) Revenue Sharing ratio

bS/ making provision of an annual social contribution of at least twenty five percent
fithe aggregate carnings of the previous year to the community, to be managed and
d for the benefit of the community.



Justification:

The National Guidelines for Free Prior and Informed Consent (FPIC), Kenya seck to reverse
historical trends of excluding Indigenous Peoples and Local Communities from meaningfully
participating, contributing to and enjoying benefits from national development initiatives,
especially within the natural resource sector, and correct and halt the perpetuation of
stercotyped narratives and attitudes reflected in policies, laws and practice that Indigenous
Peoples and Local Communities destroy the environment. Several Court decisions have

pounced themselves on the question of Indigenous Peoples and benefits sharing.

¢. Submissions Kenya Private Sector Alliance-KEPSA.
Eng. James Mwangi. Board Director, KEPSA appeared before the Committee and made the
following proposals on behall of KEPSA.
Under clause 1;
To read as AN ACT of Parliament (o establish a system of benefit sharing in resource utilization

between resource utilizers, the national government, county governments and local
communities; and for connected purposes.

Justification:

The kind of activities described in the Bill entail making use of natural resources, as opposed
to 'exploitation’. It aligns with environmental law concept of sustainable development or
sustainable use.

Under clause 2 on Definitions;

"benefit sharing agreement” means an agreement on the manner in which a royalty accruing
from natural resources shall be shared out between an, affected entity and a county;

Justification:
The law should be specific it is the royalty that is paid out by the affected entity, the revenue
obtained from utilization of a natural resource belongs to the affected entity.

Under clause 2 on Definitions;

rutilization' means the extraction or use of a natural resource for commercial benefit, for the
avoidance of doubt utilization does not include access to a natural resource for
noncommercial purposes;

Justification:

Sunlight and wind resources are utilized to generate electricity. The definition should capture
the fact that the commercial benefit only accrues when there is actual generation, and not
before that is, where feasibility studies are being carried out.

Under clause 24 (1) — Imposition of royalties and fees
Delete clause 24(1)

Justification:
The payment of royalties and fees will mean additional costs to investors. This will be
besides the already existing county charges being paid by businesses.

The clause introduces a provision that is likely to be abused especially when it comes to surface
and underground water, forests, biodiversity and genetic resources as per Clause 3 (b & ¢) 0



the Act shall be applicable. This is because it has been left at the liberty of the Authority
fscribe royalties or fees towards these thematic areas.

should be regulations prescribing what shall be applicable to each thematic area that has
sting law.

? élausc 24 (3) — Imposition of royalties and fees

lause 24(3) with Clause 40, 41, 2 & 43

ation:

ause independently will create confusion in implementation of the law especially when
es to matters royalties and fees. To streamline the inconsistency clauses 40,41,42 & 43
be aligned. The Petroleum Act envisages that royalties, fees or payments are prescribed
troleum agreement, therefore this Bill would not apply to the determination and review
1 INonies.

Jlﬂ promote local content.
q!ausc 26 (1) Revenue Sharing ratio

in the subsisting Legal Revenue sharing formula under the Mining Act, 2016 at Section
that states “The royalties payable under subsection (1) shall be distributed as follows-

y percent to the National Government, Twenty percent to the County Government; and
réent to the community where the mining operations occur.

ation:
ure clarity and consistency in implementation, it is that the proposed 60/40 percent ratio
in the Bill is harmonized with the Mining Act that proposes a 70/20/10 percent ratio

away with the direct payments to the community creates a potential risk to the investor
¢ in the event that the County Government fails to meet its obligations, the community
‘§sort to operation sabotage.

Clause 26 (5)- Revenue Sharing ratio

mmission shall, in consultation with the lead agencies with respect to each natural
e, county governments, local communities and stakeholders; review the revenue
ration after every five years and present its recommendations to Parliament for
al.

ation:
iew should be subject to public participation as required by Article 201 (a) of the
ution and Section 87 of the County Governments Act (2012).

Qlause 27 (1) Benefit Sharing Agreement
ifn jofClausc 27 (1)

ation:

ected entities have already fulfilled their royalty and fees obligations to KRA, and thus,
Id be the responsibility of the National Government co engage in benefit Sharing
m‘hts with the Counties.

Clause 28 (7) Establishment of a County Benefit Sharing Committee



The Cabinet Secretary Mining in consultation with the Cabinet Secretary in charge of Energy
shall make Regulations for the conduct for the affairs of the County Benefit Sharing
Committees.

Under Clause 30 (1)
That Clause 30 (1) be amended by rephrasing it to-

Every benefit sharing agreement shall be approved by the respective County Governor prior
to the execution of the agreement by the respective county government”

Justification:

The Bill should be cognizant of the political economy and devise ways to ensure MCAs do not
politicize economic issues leading to minimal or no gain to their constituent. A case of Karede
mines where the political economy led to delays in economic gains for the people can be used
as a reference study.

Under Clause 37(2)(a) and (b)

Additional provision 37(2)(c) an additional mandatory fine if, as a result of the conduct that
constituted the offence, the person reccived a quantifiable benefit or any other person
suffered a quantifiable loss.

Justification:
Restitution of stolen funds through an additional 'mandatory fine' is a remedy under the Bribery
Act (2016) and the Anti-corruption and Economic Crimes Act (2003).

Under Clausc 43
The Clause should be harmonized with the Petroleum Act which enacts Government share of

75% while this clause proposes 60%.

Justification:

The purported amendment of the Petroleum Act provisions will run into headwinds as it
reduces GOR overall share under the Petroleum Act from 750/0 %/0. to 600/0 and increases the
County Government to 40.

New Clause

The Commission shall take appropriate steps to resolve any disputes or differences in
connection negotiation and performance of benefit sharing agreements.

The County and Affected Entity shall explore options for alternative dispute resolution such as
mediation and Arbitration.

Justification:
The Bill should also create a dispute resolution mechanism for benefit sharing contracts.

MIN/NO.NA/DC/EF&M/234/2023: ADJOURNMENT AND DATE OF THE NEXT
SITTING. -

The meeting was al{ urned half past noon for a heath break and to be resumed at 2.30p.m. at

the same venue.
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1. Prayers
2. Preliminaries/Introductions
i.  Adoption of the Agenda
ii.  Remarks by the Chairperson
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MIN/NO.NA/DC/EF&M/227/2023: PRELIMINARIES & ADOPTION OF AGENDA
The Chairperson called the meeting to order at twenty minutes past three O’clock followed
by a prayer said by Hon. Fatuma Masito, MP. The agenda of the meeting was adopted as
listed above having been proposed and seconded by the Hon. Mohamed Tubi, MP and the
Hon. Gertrude Mbeyu, MP respectively. Then everyone presents introduced themselves.

The chairperson thereafter welcomed the stakeholders and acknowledged their commitment
to appear before the Committee.

MIN/NO.NA/DC/EF&M/228/2023: CONFIRMATION OF MINUTES OF THE
PREVIOUS SITTING.
The confirmation of the Minutes of the previous sitting was to deferred to the next meeting.

MIN/NO.NA/DC/EF&M/229/2023 SUBMISSIONS BY STAKEHOLDERS

(a) Submissions by Oil and Gas Working Group.
Mr. Muturi Kamau, National Network Coordinator, Kenya Oil and Gas Working Group

representing 14 other organization under the Natural Resources of Kenya Working Group,
submitted the following proposals on behalf of the working groups;



istiffcation:
his definition will be holistic and thus prevent limiting the Benefit Sharing Agreements to

P

nend and replace the term revenues with monetary and non-monetary benefits.

ation:
visions Benefit Sharing Agreement are inclusive of both monetary and non-monetary
s.Important in the harmonization of the definition with the provision under the section.

clause 2 -Interpretation

Proposed an amendment to ensure that the word used is "or" and not "and" to ensure
that the communities that are not displaced but are found near a natural resource benefit
from the natural resource.

ation:
mition of a local community bars communities who are affected by the exploitation of
resources in other ways other than displacement from falling under the definition of a

mmunity.

Amend the term revenue to be defined as anchored in the Kenya Revenue Authority
Act, 2012.

ation:
mn ‘revenue” is applicable differently in sectors covered by the Act

cl‘husc 2 -Interpretation “Royalty”
mend and replace the term “royalties” with the definition of Revenues from section 2
fithe Kenya Revenue Authority Act, 2012.

tion:
need for the bill to adopt a more comprehensive definition which Includes taxes,
ees, levies, penalties, or other monies collected by government from an affected entity.

eed for the Bill to retain the Sovereign Wealth Fund. This is factoring the principle of
nter-generational equity and consideration of present exploitation and exploration of
'L;tll'e generations.

“here is need to adopt the definition under the Wildlife Conservation and Management

al.

tion:
resources are unique and expensive despite the fact that there is no legal framework

@ the same such as snake anti-venom

mend and include definition to the provided in the Constitution of Kenya 2010.




Under Clause 3 - Application of the Act

Amend and Include a schedule that incorporates all-natural resources.
Amend Clause 3(d) and replace with wildlife resources in national parks.

Justification:
This will allow leeway for the Bill to legislate natural resources sectors not outlines under
section 3.

The issue of land ownership in wildlife conservation and management ought to be considered
in benefit sharing regimes. This is because the cost of conservation is borne by the host of
wildlife, only as a land use (Land Act) whether private or community conservancies. It 1S
therefore not justifiable that the same regime is applied for public lands vis-a-vis private and
community lands.

Under Clause 4-Guiding principles of benefit sharing.

Inclusion of inter-generational equity.

Justification:
This will take into consideration of present exploitation of natural resources that can benefit
future generations.

o
Under Clause 6. Functions of Benefit Sharing Authority.

a) Deletion of this sub-clause and the inclusion of a separate provision in the Bill which
provides that appeals arising out of conflicts be heard and determined by the Cabinet
Secretary.

Further appeals from decisions of the Cabinet Secretary can be made to the High Court all the
way to the Court of Appeal whose decision shall be final.

Justification:

As the body responsible for overseeing the implementation of the provisions of this Bill,
appeals arising out of conflicts relating to benefit sharing agreements should be lodged with
and determined by a different independent body. This is because it is likely that such conflicts
may not only arise between parties to the benefit sharing agreement but also arise out of certain
actions and decisions of the Commission.

b) Inclusion of regulations on local content

Justification:

Due 1o lack of an existing law on local content, affected entities may take advantage hence the
Authority should oversee, coordinate and manage development of local content. Affected
entities should be mandated to submit to the Authority local content plans.

Under Clause 24 (3) — Imposition of royalties and fees.

(3) Where a written law prescribes the royalty, fees, payments or benefit sharing in a particular
natural resource sector, the relevant written law shall apply with respect to that sector.

Provided that, where the terms under the provisions of this Act conflict with terms under the
relevant written law referred to above, the provisions of the law with terms that best promotes
local content and the trickling down of benefits to local communities shall prevail.



ication:
e the aim of the Bill is to supersede existing legislative frameworks governing benefit
ifg in other sectors, it can be to harmonize various fragmented sectoral provisions on

gt sharing into a single and authoritative benefit sharing framework applicable across

- Clause 25(1)— Kenya Revenue Authority to collect royalties

ion of fees after the word royalties.

/ c@tion:

ure consistency with section 24(1) that covers both royalties and fees.

? Clausc 27 (2) Benefit Sharing Agreement

ion of monetary benefits as well as non-monetary which will accrue to the county.

ification:
0 harmonize the Bill in ensuring that benefits are monetary and non-monetary.

" Clause 28 Establishment of a County Benefit Sharing Committee
etson with disability and youth representative

ification:

iveness and equal opportunities to persons with disabilities and youth.

- Clause 30 (1)
ctions in line with the right to access to information, Section 30(3)

tj‘lo Article 35 of the Constitution of Kenya and section 4 of the Access to Information
016 and any other written law and regulations.

ication:
| . . - .
cs to information is a constitutional right.

$lause 30(2)

ction should be revised to read,

benefit sharing agreement shall be deposited with the authority within twenty one days
xecution and a copy shall simultaneously be submitted to the Senate.

fcation:

s provide adequate time for the Benefit Sharing Agreement o be deposited with the
ity.

- Clause 31

lete the term affected.

cation:
tl‘Ial resources are on land hence the justification to use community land Act 2016 which
ides a holistic and comprehensive definition of local community.

lete section 31(3)




Justification:

Contradicts section 31 (1) which provides that the members of the local community benefit
sharing forum shall be elected by the members of the local community. This clause provides
for democracy in the election as opposed to section 31 (3) that may be subject to manipulation
and interest by the respective County Executive Committee.

Under Clause 41
Revision of clause to read Section 76 of the Wildlife Conservation and Management Act 18
amended by;

(a) Deleting the following words in subsection (1) "in consultation with the Commission

on Revenue Allocation, formulate guidelines regarding benefit sharing, and the nature
and manner which the same distributed"

(b) Inserting subsection (1B) "The revenues received by the National Government from
wildlife in National

(¢) Parks shall be paid into the National Treasury and apportioned in accordance with
section 26 of the Natural Resources (Benefit Sharing) Act
Justification:
Incentives in wildlife conservation is a key aspect that needs to be retained in law. There is
therefore need to retain the aspect of incentives in section 76(1)

(b) Submissions by The Kenya Wildlife Conservancies Association (IKWCA)
Ms. Gladys Warigia, Policy Manager KWCA submitted the following proposals on behalf of
the Association:

Under clause 2 -Interpretation

Amend and delete part (b) of the interpretation of local community. “Local community” has
been defined under (b) to include “people displaced to make way for the exploitation of a
natural resource”.

Justification:
This presents human rights concerns and may cncourage exploitation that is based on
displacing communities

Under clause 3 - Application of the Act

Proposed an amendment by Substituting 3(d) with Wildlife resources in National Parks and
National Reserves

Amend and Insert the following new paragraph immediately after Section 3:

34-Wildlife-based investments on communily and private lands shall benefit local communities
and investors shall provide such benefits by applying various options including infrastructure,
education and social amenilics

Justification:

The broad application of the Bill to wildlife resources overlooks land ownership in wildlife
conservation and management, which is critical a consideration in benefit sharing regimes.
65% of wildlife occurs on community and private lands, who bear the highest cost of
conservation. It is paramount that the benefit sharing for wildlife in the Bill applies only to
wildlife on public land- National Parks and National Reserves



and Insert|the following new paragraph immediately afier Section 4(g); 4(h) Intra and
erierational equity

ation:

de the principle of inter-generational equity, which will promote exploitation of natural
fcs that takes into consideration that present exploitation of natural resources benefits
enerations.

clause 6. Functions of Benefit Sharing Authority.
and Substitute Section 6(b) with the following new paragraph:

and, where appropriate determine royalties payable by an affected entity in
ation with the respective agency with the national mandate to manage a natural

e’

ation:

tion excludes the need for the Authority to consult with respective agency with the
1/ mandate to manage a natural resource in undertaking the function of reviewing and
ning royalties payable by an affected entity. Such consultation will ensure that all
that inform the review are considered, including the status of the resource. And the
ng circumstances in the conservation of the resource.

clause 7 Board of the Authority

1¢ following new paragraphs within Section 7(1):

Principal Secretary responsible for Wildlife or a designated representative;
Principal Secretary responsible for Water or a designated representative;

Principal Secretary responsible for Forestry or a desionated representative.
§ . le]

clause 28 and 31
the source of funds to facilitate administrative costs of the County Benefit Sharing
ttees and | Local Community Benefit Sharing IForum, including payment of the

[1is silent on source of funds to cover the administrative costs of the County Benefit
Committee and the Local Community Benefit Sharing Forum. Lessons drawn from
mty Wildlife Conservation and Compensation

ttees established under the Wildlife Act 2013, include the need for clear source of funds
ott functions of a committee.

clause 30

the Section to provide a less burcaucratic process for benefit sharing with no
gment for approval by County Assembly, unless it is for general community benefit; and
lirement to deposit agreement with Senate.

ation:
cess of developing benefit sharing agreement is highly bureaucratic, requiring approval
1ty assembly prior to execution.



The requirement to deposit copy of the executed agreement with Senate, is redundant, since
role of Senate in relation to benefit sharing is to develop legislation and not be custodian of
benefit sharing agreements.

Under Clause 31

Replace local community forums with relevant existing local community institutions,
including representation by community land management committees for registered
community lands within a ward area.

Justification:

[ocal Community Benelit Sharing Forums lack independence; their election, meetings and
allowances are facilitated by the county government; the forum allegiance shall then be to the
County governments and not the local communities they represent

New Clause: General Recommendations:

1. Exempt benefit sharing of wildlife and forest resources occurring on
community and private lands from application in the Bill. Communities and
landowners with wildlife on their land directly and largely bear the management and
operations costs of wildlife. Subjecting the benefit sharing of extraction interventions
on community and private lands to a national benefit sharing structure and formula, and
which further allocates a low percentage of benefit to communities, not only serves as
an dis-incentive to uptake of conservation on these lands but also threatens the well-
being of wildlife, majority of which is outside National Parks and National Reserves.

2. In the afore going, include a provision in the Bill that wildlife-based
investments on community and private lands shall benefit local communities and
investors shall provide such benefits by applying various options including

infrastructure, education and social amenities.

The Bill ought to factor the unique aspects of cach resource; the difference between
renewable and non-renewables/extractive resources; and the different governing principles of
benefit sharing including consideration of the party that bears the cost of maintaining or
conserving the resource, especially the non-extractives like wildlife.

(¢) Submissions by Nature Kenya.

Ms. Emily Mateche, Policy & Advocacy Manager, Nature Kenya made the following

proposals on behalf of the Organization:

Under Clause 2 on Definitions

Proposed the following amendments:

a) “affected entity” means an organization or person involved in the conservation,
management or exploitation of a natural resource”

Amend the definition of benefit to read as follows;

b) “benefit” means any gains, proceeds or profits from the exploitation of natural resources
that are determined not to lead to the following risks:
(a) Reduction of returns on green projects thus reducing the incentive to invest in green

economy projects.



Increase in the cost of solar power which will discourage people from installing solar
panels and drive some users back to fossil fuels such as kerosene.
Increase the cost of wind power, keeping electricity bills high and driving up inflation.

e eost of exploiting water legally, driving people to continue illegal abstraction.

nend the definition of benefit sharing to read as follows—

it sharing” means the sharing of any benefits arising from the exploitation of natural
ges in a fair and equitable manner where the costs aceruing to communities conserving
ourcc as the most important custodians are offset for local communities to see net

s from natural resources projects in order to preserve the natural resources.
Clause 3 - Application of the Act

>d an amend to include the following natural resources:
and sand; and
yStem services whose value is yet to be determined.

ation:
I meeds to recognize that there are natural resources whose value today is yet to be

ned.

system services offered by the resources need to have a value. These services include
afr, rainfall, clean water, shelter, carbon sequestration and medicinal values.

lause 6(1)-Functions of the Authority
Clause 6(1) by adding the words “relevant stakeholders and communities™ after the
ntity”;

lause 8
the definition of benefit to read as follows—

1i€s paid into the sovereign wealth fund under subsection (1)(a) shall be paid as follows
following funds constituting the sovereign wealth fund—

‘wo per cent shall be paid into a futures fund; and

ight per cent shall be paid into a functional natural resources fund, to be used for
reésource conservation, rehabilitation of depleted natural resources and economic
ment of communities.

tion:
s undergoing serious degradation and urgent action is needed. The best investment for
¢ generation is intact natural resource base.

lause 26 (1) Revenue Sharing ratio

dito increase the percentage for community projects from 40% to 60% to read as
S§

of the revenue assigned to the county Government shall be utilized to implement local
unity projects geared towards protecting, conserving and promoting sustainable use
wal resources while 40% shall be utilized for the benefit of the entire county.”




Justification:
Communities bear the greatest responsibility and costs towards protection and conservation of

natural resources.
The Bill needs to provide for adequate incentives.
General comment

In addition to “exploitation” of natural resources, the Bill needs to factor in management and
conservation of natural resources.

(d) Submissions by Worldlife Works.
Ms. Olivia Odhiambo, Climate Policy Director Wildlife Works submitted the following
proposals on behalf of the Organization:

Proposed that the new Bill to make clear that conservation and nature positive projects do not
qualify under the definition of exploitation. The definition is unclear, as it refers to the use of
natural resources. This could encompass conservation or even projects which uplift
biodiversity.

Refer to Climate Change (amendment) Bill 2023for all carbon related benefit sharing
requirements, so as not to double tax or confuse.

Further, they proposed to remove reference to wildlife Conservation and Management Act at
Article 41. The inclusion of Natural Resources (Benefit Sharing) Bill 2022 in the WCMA
will disincentivize wildlife and biodiversity conservation, making it more difficult for Kenya
to achicve its sustainability targets.

MIN/NO.NA/DC/EF&M/230/2023: ADJOURNMENT AND DATE OF THE NEXT
SITTING. 4

There being no othet business, the meeting was adjourned at 4.50pm. The next meeting 1s to
be held on notice.

Signed
(H&N. GIKARIA DAVID, M.P. CHAIRPERSON)
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MIN/NO.NA/DC/EF&M/223/2023: PRELIMINARIES & ADOPTION OF AGENDA

The Chairperson called the meeting to order at forty minutes past nine O’clock followed by a prayer said
by Hon. Feisal Salim Bader MP. The agenda of the meeting was adopted as listed above having been
proposed and seconded by the Hon. Yakub Adow, MP and the Hon. Fatuma Masito, MP respectively.
Then everyone presents introduced themselves.

The chairperson thereafter welcomed the stakeholders and acknowledged their commitment to appear
before the Committee.

MIN/NO.NA/DC/EF&M/224/2023: CONFIRMATION OF MINUTES OF THE PREVIOUS
SITTING.

The confirmation of the Minutes of the previous sitting was to deferred to the next meeting.

MIN/NO.NA/DC/EF&M/225/2023 SUBMISSIONS BY STAKEHOLDERS
Various stakeholders appeared before the Committee during its public hearing on the Natural Resources
(Benefit Sharing) Bill, 2022 and made the following submissions:

(a) Submissions by Peace and Development Network Trust (Peace-Net Kenya
In a meeting with the committee held on Friday, 6™ October 2023, Mr. Mohamed Sharif, Peace-Net
representative made the following submissions on the Bill:

Under Clause 3
Amend clause 3 by deleting Section 3 (B) of the proposed Bill or amend it to exclude benefit sharing from
water for subsistence farming and livestock use.

2|Page .



wfion: along the border arcas between Garissa and Tana River Counties, conflict have persisted
ut of contested boarders and territories, access to resources such water and pasture and competing
uses such land and water particularly between pastoralist and farmers.

er Clause 28
clause 28 (2d) and include youth in the membership of the Committee

er Clause 29

clause 15 sub-section 8 should read as the County Chief Officers responsible for matters relating to
resources in the respective counties shall serve as joint secretaries to the Committee.

ubmissions by Conservation International.

rice Wambua, External Legal Counsel, Conservation International made the following submissions

ill:

lause 2

san amendment to the following words be interpreted as follows:

d entity" means. any for-profit organization or person involved in the exploitation of a natural
to which this Act applies

as follows—

ed entity” means an organization or person involved in the conservation, management or
tion of a natural resource”

ation: The Bill's scope of application should only extend to for-profit entities and should exclude
fit entities whose activities are intended to promote social benefits such as relief of poverty and
mental preservation.

tation' means the extraction or non-renewable use of a natural resource for commercial benefit
(Bludes activities directly causing a net conservation or enhancement of natural resources.

ation: This new definition is necessary in conformity with Kenya's sustainable development
siand climate policies. It is essential for example for promoting conservation activities related to
swell as the use public goods such as the "Use" of "sunlight" and "wind" for good and not
mentally harmful, which as currently drafted under the Bill cannot be "used" for commercial
without being deemed exploitation. No costs should be imposed on such activities and only
mentally destructive activities, as opposed to measures that promote their conservation or net
mitigation should be penalized.

ommunity” means people, including marginalized communities in accordance with the provisions
le 260 of the Constitution, living within or nearby an arca where a natural resource is situated, who
laced to make way for the exploitation of a natural resource or whose livelihood is directly or

ly affected by the exploitation of that natural resource.



Justification: The proposed definition of local community should be expanded to reference marginalized
communities and the effect of natural resource exploitation should be broadened to over more than just
displacement of a local community.

"non-monctary benefits' means any benefit, other than monetary such as job creation improved
community infrastructure for health, education and social amenities, among others.

Justification: The term non-monetary benefits have not been defined in the Bill despite being used in
Section 27.

There is need to define this term in order to bring clarity to Section 27 which calls for the inclusion of non-
monetary benefits in the benefit sharing agreement between affected entities and county governments

“stakeholders” means any affected entities, affected counties, local communities and national
government entities directly involved in the exploitation of a natural resource.

Justification: The term "stakeholders” has been used in Section 6(1) of the Bill. It therefore needs to be
defined in order to lay out he various stakeholders engaged in the exploitation of natural resources and
entitled to benefits from the project, for clarity.

Under Clause 3
This Act shall apply to the following natural resources where the exploitation is on land defined as public

land under Article 62 of the Constitution;

a sunlight,

b service and underground water,

¢ Forests, biodiversity and genetic resources,
d Wildlife resources

¢ industrial fishing,

f wind,

¢ Geothermal resources

h  Minerals and;

i Petroleum

Justification: The bill does not take cognizance of the fact that not all exploitation is public owned.

Under Clausc 4

Amend clause 4 and insert paragraph (h) which read incentivization of environmental conservation
activilies.

Justification: This addition is necessary to emphasize that all actions carried out under the Bill shall be
underpinned by the use of economic and tax policy to encourage, as opposed to discourage,
environmentally friendly activities, such as climate mitigation and adaptation and natural resource
conservation.



lause 6
clause 6 by deleting paragraph (g). Instead, proposes the inclusion of a new separate dispute
n clause that enables access to independent mechanisms for resolving conflict.

fion: Section 6(1)(g) of the current Bill provides that the Authority should determine appeals arising
nflicts regarding the preparation and implementation of benefit sharing agreements.

espite the fact that the Authority co-ordinates the preparation of the agreements.

(1)(g) should therefore be deleted to comply with the natural justice principle that means “no person
¢ a case in which they have an interest”

s€ 6(3) (C), obligations imposed on Kenya under any international treaty or agreement relating to
itation of natural resources, their conservation, environmental protection, including but not limited
omvention on Biological Diversity and the United Nations Framework Convention on Climate
and any protocol or agreement thereto.

tipn: Kenya has committed itself to a variety of international environmental law treaties or
nts that promote natural resource conservation and climate mitigation. Such obligations should also
lered beyond traditional "exploitation."

lause 7

clause 7(2) (a) in that the Chairperson shall be competitively recruited by the Public Service
igsion and appointed by the President by notice in the Gazette. (b) The Chairperson shall perform the
o functions:

chairing and leading board meetings;

i) ensuring that meetings arc conducted in an orderly and efficient manner;

i) coordinating the recruitment and selection of members of the Authority; and

v)  managing the relationships between the Authority, the public and all relevant stakeholders.

tion: The functions of the chairperson have not been outlined in the Bill. It is important to state the
to in order to distinguish the roles from the Chairperson from those of the Director-

(DG) who lis the Chief Executive Officer of the Authority and secretary to the Board. While the
heé DG are enumerated, those of the Chairperson are not.

lause 24
nding the modification of Section 24(1)(e) and adding a new section (f) as follows:

ations of the affected entity under any existing benefit sharing agreement with the affected county,
community development agreement with impacted communities, any agreement with other
ant stakeholders, or obligations imposed by existing laws and regulations.

wclivity’s positive contribution to the environment as a justification for reduced or zero royalties
- SE

ion: Section 24(2) (¢) has been modified in the proposed recommendation in recognition of the
Xisting benefit-sharing agreements are not usually made just between affected entities and county
’lits. On the contrary, there usually exist other parties such as individuals, community
ions, government entities and many others, that impose obligations on the affected entity. In fact,




the Climate Change (Amendment) Bill, 2023, already requires project proponents to enter into a
"community development agreement" with impacted communitics.

Sub-section (1) is added to ensure the positive contribution of an activity is considered when determining
royalties as a means of incentivizing more of such projects.

Proposed an amendment to Section 24(c)(d) to include_the benefits enjoyed and costs incurred by each in
the exploitation of the natural resource andany existing benefit sharing agreement with an affected entity

Justification: This is necessary because communities are contributing on the growth and development of
the forest resources through participating in forest management and or establishment.

Forestry unlike other natural resources has to be developed by the communities through planting, managing,
protection and harvesting.

Under clause 27
The proposed Bill under Section 27 contradicts the Mining Act which grants the Cabinet Secretary -

mandate to grant rights to exploit mineral resources. 4
New clause; 27(3) .

Insert a new section 27(3) stating as follows:

The following shall be exempt from the requirement to enter into benefit sharing agreement under this
section

(a) An affected entity conducting environmentally beneficial activities; or
(b) An affected entity already subject to benefit sharing under an existing written law.

Where any dispute arises on whether an affected entity is conducting environmentally beneficial activities
under subsection (a), this dispute shall be settled in accordance with the dispute resolution provisions set
out in section 44.

Under clause 30 (1)

Insert and the county assembly shall review and approve the benefit sharing agreement within thirty ac., s
of receipt of the agreement, failure of which the agreement shall be deemed as approved immediately after
County government.

Justification:

The Bill should be cognizant of the political economy and devise ways to ensure MCAs do not politicize

cconomic issues leading to minimal or no gain to their constituent. A case of Karede mines where the
political cconomy led to delays in economic gains for the people can be used as a reference study.

Under clause 31
Delete sub-section (3)

6|Page



~

ion 3 of this section is unreasonable. The sub-section aims to impose criminal liability on every
ofporation regardless of knowledge or intent and should be truck off. Such punitive punishments ill
ifcourage project proponents rom investing in Kenya.

amend sub-section (4) as follows:

ted entity that continues to be in breach of this Act that is convicted of an offence within this Act,
qlliable to the cancellation of its licence.

wion:
ion 4 is vague, unclear and creates an opportunity for negative exploitation. It is not clear what
fithis Act means, there is need for clarity on what would possibly warrant an affected entity's loss
ifense.

e following new sub-section (8) 7he County Government shall facilitate and ensure the unrestricted
s §o information necessary for the Local Community Benefit Sharing Forum to carry its functions,
he limils of any written law.

37(2)(a) and (b)
¢lause 37(2)(c) an additional mandatory of fine if, as a result of the conduct that constituted the

the person received a quantifiable benefit or any other person suffered a quantifiable loss.

tion:
iob of stolen funds through an additional 'mandatory fine' is a remedy under the Bribery Act (2016)
Anti-corruption and Economic Crimes Act (2003).

lause 43
use should be harmonized with the Petroleum Act which enacts Government share of 75% while
1s€ proposes 60%.

ffon:
ported amendment of the Petroleum Act provisions will run into headwinds as it reduces GOR
h‘hrc under the Petroleum Act from 750/0 /0. to 600/0 and increases the County Government to 40.

ause
v Clause 44(1) that states: The Commission shall take appropriate steps to resolve any disputes or
ces in connection negotiation and performance of benefit sharing agreements.

County and affected entity shall explore options for alternative dispute resolution such as mediation
itration.

iQation:
ifl should also create a dispute resolution mechanism for benefit sharing contracts.

ause 38(3)

ew sub-clause 38(3) that states; Where an affected entity has prior to the commencement of the Act
entered inlo a benefit sharing agreement for an ongoing project, the terms agreed shall continue to
2tween the parties until their contractual expiry.

i



New Clause;
Insert new section 44 on dispute resolution

44(1) that states any dispute arising under this Bill shall be subject in the first instance to the dispute
resolution mechanism set out in the benefit sharing agreement within thirty days from the date the dispuie
is raised.

(2) Where a dispute is not resolvable in accordance with subsection (1) as a benefit sharing agreement is
not yet in force; the benefit sharing agreement does not contain a dispute resolution mechanism elause; or
the dispute is not resolved within thirty days as required, the dispute shall be referred to the National
Environmental Tribunal.

(¢) Submissions by Pastoralists Alliance for Resilience and Adaptation Across Nations-PARAAN
M. Liban Golicha, PARAAN, Member Organizations submitted the following:

I. THAT, the concerned authority be compelled to allocate more time for comprehensive public
participation to ensure that the voice of all concerned were heard as required the law.

2. The invitations for public participation in the bill to be made through local radio FMStoens ¢
wider audiences and participation. «
3. The benefit sharing rations out of revenues generated by the action of concerned entity be clearly

quantified in the provision of the bill; by indicating what percent of the total revenue to be given
out by affected entity as benefit other concerned parties.

4. The bill to have clear provision for free prior informed consent as provided in the law.

5. The concerned authority in this and any other matter of this nature to be compelled to observe
the rule of law.

6. The bill to be accompanied by an explicit by-law that states clear procedures of resource
exploitation and benefit sharing.

7. The concerned authority to look into rightful selection processes for community representatives
(especially in the case of extremely marginalized communities) and into their protection of the
rightfully appointed community members from other interest groups.

LY

(d) Submissions by Samburu Women Trust
Ms. Jane Meriwas, Executive Director, Samburu Women Trust submitted the following on behalf of the

SWT:

Under Clause 3
Amend Clause 3 to include “land” as a natural resource and as part of the application of the Act:

Justification: The question of Land as a natural resource is not incorporated here.

Under Clausc 4
Insert a sub-clause that states “the guiding principles shall be interpreted in a manner that permits and

advances the rights and interests of the host communities”

Justification: To include the rights and interests of the local communities.

Under clause 6
Include an appeal framework against some decisions of the Authority is required/necessary

8|Page
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lause 28

the removal of National Wealth Sovereign Fund and National Royalties IFund considered in the
versions of this law with a view of including a sustainability national fund into which the country
into for the common good of tomorrow and the future generations.

1ple would be where mass technology transfer initiatives would be suggested as some of the benefit
models by the investors.

n of wildlife from the Bill.

ation: Wildlife is an integral component of our natural heritage. It should not be categorized as an
ive natural resource."

ation: 1t is paramount to factor in the cost of wildlife conservation when determining the benefit-
ratio for wildlife resources. This will provide a more accurate representation of the financial

ation: The bill should consider land ownership, notably the distinction between national parks,
s, private, and community conservancies. The benefits accrued from these areas should be
oned in line with ownership and the contributions made by respective stakeholders.



Justification: The bill should be reconciled and aligned with the provisions of the Community Lands Act
of 2016 to ensure that community rights and interests are adequately protected and championed.

Community participation in decision making

Justification: To foster a sense of ownership and responsibility, local communities should be actively
involved in decision-making processes regarding the exploitation and management of natural resources
within their jurisdictions.

Lnvironmental Impact Assessments.

Justification: Any exploitation of natural resources should be preceded by comprehensive Environmental
Impact Assessments (EIA) to ensure that activities are sustainable and will not lead to irreversible
environmental degradation.

Revenue reinvestment.

Justification: A percentage of the revenues generated [rom natural resource exploitation should he
reinvested in environmental conservation and community development projects to ensure sustainability — J

enhance community welfare. .
MIN/NO.NA/])C/RI*‘& M/226/2023: ADJOURNMENT AND DATE OF THE NEXT SITTING. )

The meeting was adjourned half past one o’clock for a heath break and to be resumed at three o’clock at
the same venue. 1\

~ —

) = “ | | | (/ D Ses e
Signed....ooeenennenes \.\ ................... Date: cooveennnnen. ‘1 ..... },J‘)”} .....

\

X~ (HON. GIKARIA DAVID, M.P. CHAIRPERSON)
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| THE NATIONAL ASSEMBLY
OFFICE OF THE CLERK

|

P.®. Box 41842-00100 Telephone: +254202848000 ext. 3300
Nagfobi, Kenya Email: cna@parliament.vo.ke
'Man Parliament Buildings www.parliament.go.ke/the-national-assembly

heh replying, please quote

FE NA/DDC/EF&M/2023/044 28" September, 2023

HMS. ary Mwiti
Chief Executive Officer,
Coutfcil of Governors,
Wesflands Delta House 2" Floor, Waiyaki Way,
P.O.Box 40401-00100,
AIROBI.

Ms. [Carole Kariuki

"hief Executive Officer,

§en a Private Sector Alliance,

th Hloor, Shelter Afrique House, Mamlaka Rd.
P.O. Box 3556-00100

INAIROBI.

r. [faul Matiku
xective Director,
aturg Kenya,
atiofal Museums of Kenya, Museum Hill




P.O. Box 44486-00100,
NAIROBI.

Ms. Jane Meriwas

Executive Director,

Samburu Women Trust,

Gefro Imani Building, Park Road, 3" floor, Rm 16,
P.O. Box 1763-10400.

NANYUKI.

Mr. Mohamed Sharif Abdi
Coordinator,

Peace-Net Kenya,

Norther Region,

P.O. Box 498706-00100.
NAIROBI.

Mr. Liban Golicha

Membership Coordinator,

PARAAN,

Kimathi Road, KIO Plaza, 2" floor, Rm 207,
P.O. Box 94-100400.

NANYUKI.

Mr. Shalom M. Ndiku
Policy Director, Africa
Conservation International,
Africa Regional Office,
P.O. Box 1963-00502.
NAIROBI.

Mr. Nyang’ori Ohenjo

Chief Executive Officer

Centre for Minority Rights Development,
Kisamis Town, Magadi Rd,

P.O. Box 379-00511.

ONGATA RONGAL

Mr. George Aluru

Chief Executive Officer

Electricity Sector Association of Kenya (ESAK)
The Address Building, 7th floor Workstyle,
Muthangari Drive, Waiyaki Way,

NAIROBI.

Mr. Mike Korchinsky



hief[Executive Officer
/ildljfe Works,
omMasa Road,

.0O. Box 310-80300,

)eax MS ’/\C\f ik

E: § CONSIDERATION OF THE NATURAL RESOURCES (BENEFIT SHARING)
| BILL (SENATE BILLS NO. 6 OF 2022) BY THE DEPARTMENTAL
‘ COMMITTEE ON ENVIRONMENT, FORESTRY AND MINING

'he Wepartmental Committee on Environment, Forestry and Mining is established pursuant to
atighal Assembly Standing Order 216, and is mandated to, inter alia, “study and review all

egislytion referred to it”.

;he Wational Resources (Benefit Sharing) Bill (Senate Bills No. 6 of 2022); was read a First Time
on Thursday, 17" August 2023 and thereafter referred to the Committee for consideration and

teporfing to the House.

L"urs ant to Article 118 (1) (b) of the Constitution and Standing Order 127 (3), the Committee on
22" Bugust 2023 placed an advertisement in the print media and parliamentary website inviting
the iblic to submit memoranda on the Bill. In this regard, the Committee has scheduled a public
hearhg and stakeholders engagement retreat on Friday, 6" and Saturday, 7" October 2023 at
i;[ilt n Garden Inn Hotel, Mombasa Road, Machakos County.

The Fommittee is pleased to invite your institution/organization to the retreat to make submissions
on fhe Bill. A copy of the retreat programme is attached. It is expected that each

mstl ition/organization/individual will cater for their own expenses.

The pificers responsible for the coordination of this activity are Mr. Fredrick Oticno who may
be cpntacted on Tel. No. 0724 561517 or email address fredrick.oticno@parliament.go.ke, and
Mr. Hamdi Mohamed, Tel. No. 0724742973 or email address

hamfli.mohamed(@parliament.go.ke.
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“‘JE CMIAH W. NDOMBI, MBS
Forj CLERK OF THE NATIONAL ASSEMBLY

il






l

. Ngirobi, Kenya
' Mgin Parliament Buildings

f
' REF: NA/DDC/EF &M/2023/052

THE NATIONAL ASSEMBLY

OFFICE OF THE CLERK )
Telephone: +254202848000 ext. 3300

Email:  cna@parliament.vo.ke
www.parliament.go.ke/the-national-assembly

P.P. Box 41842-00100

- When replying, please quote

18" October, 2023

' Eng. Festus Kipkoech Ngéno

- Pri CIpal Secretary
Stafe Department for Environment and Climate Change

NHIF Building, Ragati Road, Upperhill
P.@. Box 30126-00100
NAIROBI

Mg Gitonga Mugambi, EBS
Prifaicipal Secretary

Stdfte Department for Forestry

NHIE Building, Ragati Road, Upperhill
P.@. Box 30126-00100

NAIROBI

ME. Alex Kamau Wachira
Prihcipal Secretary
St§te Department for Energy

- Mpistry of Energy and Petroleum

K4wi House

- NAIROBI

. Mohamed Liban
Prgncipal Secretary
Stite Department for Petroleum
inistry of Energy and Petroleum
K§wi House
NRIROBI

5. Silvia Museiya Kihoro
Plingipal Secretary
Stte Department for Wildlife
nistry of Tourism, Wildlife and Heritage
5SF Building, Block A, 20" Floor
PIO. Box 30430-00100
AIROBI

D ar m WQC ke

CONSIDERATION OF THE NATURAL RESOURCES (BENEFIT SHARING)
BILL (SENATE BILL NO. 6 OF 2022)

¥ference is made to our letter Ref: NA/DDC/EF&M/2023/049 dated 11" October 2023 on
e above subject matter (copy attached). :



Due to some unforeseen circumstances, the Committee resolved to reschedule the meeting to
Tuesday, 24" October 2023. The meeting will take place at Weston Hotel, Langata Road at
10.00 am. Any inconvenience caused by the change is regretted.

The officers responsible for the coordination of this activity are Mr. Fredrick Otieno who
may be contacted on Tel. No. 0724 561517 or email address [redrick.otienowe parliament.go.ke,
Mr. Hamdi Mohamed, Tel. No. 0724742973 or email address
hamdi.mohamed@parliament.go.ke.

Yours

JEREMIAH W. NDOMBI, MBS
For: CLERK OF THE NATIONAL ASSEMBLY

Copy to:
Hon. Rosclinda Soipan Tuya, CBS
Cabinet Secretary
Ministry of Environment and Forestry
NHIF Building, Ragati Road, Upperhill
NAIROBI

Mr. Davis Chirchir

Cabinet Secretary

Ministry of Energy and Petroleum
Kawi Complex, Off Red Cross Road
NAIROBI

Dr. Alfred Mutua, EGH
Cabinet Secretary

Ministry of Tourism and Wildlife
Tourism Fund Building
NAIROBI

Ms. Aurelia Rono

Principal Secretary for Parliamentary Affairs
Office of the Prime Cabinet Secretary
National Treasury Building

NAIROBI
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1 REF: NA/DDC/EF&M/2023/049 11" October, 2023
festus Kipkoech Ngéno

pal Secretary

Department for Environment and Climate Change

Building, Ragati Road, Upperhill

30x 30126-00100

En
| Pri

; I |

. Ml Gi tonga Mugambi, EBS

| Priflcipal Secretary

Sta cparlmebt for Forestry

NHIF Building, Ragati Road, Upperhill
1| P.Q Box 30126-00100

1 NAIROBI

|

. \ex Kamiau Wachira
Prificipal Sccretary

afle Department for Energy

try of Energy and Petroleum

House |

0Bl |

Tohamed Liban

pal Secretary

Department for Petroleum

stry of Energy and Petroleum
House |
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l via Museiya Kihoro

pal Secre?ary

Department for Wildlife

try of Tourism, Wildlife and Heritage
S Building; Block A, 20" Floor

CONSIDERATION OF THE NATURAL RESOURCES (BENEFIT

i SI-IARiNG) BILL (SENATE BILL NO. 6 OF 2022)

: ‘ !

Referénce is made to our carlier letter Ref: NA/DDC/EF&M/2023/045 dated 27t

4 Se te. ber, 2023 and the replies by the Ministry of Environment, Climate Change and
| Fogestry through letter Ref. MEF/CS/015/2018 dated 5 October, 2023 and the Ministry of

i
i
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Tourism, Wildlife and Heritage through letter Ref. SDW/1/47/1 dated 3rd October, 2023 on
the above subject matter.

The Committee considered your request and acceded to reschedule the meeting to consider
the Natural Resources (Benefit Sharing) Bill (Senate Bill No. 6 of 2022) to Tuesday, 17"
October, 2023 at 10.00 am. The venue of the meeting will be communicated.

In addition to the agenda, the Ministry of Environment, Climate Change and Forestry will be
expected to apprise the Committee on the status of preparedness and measures put in place by
the Government to address challenges and opportunities expected from the EI Nifio rains.

This is therefore to invite the Cabinet Secretaries for the meeting who may be accompanied
by a maximum of five (5) key technical officers from each State Department to assist in
bricfing the Committee in the course of the proceedings.

The officers responsible for the coordination of this Activity are Mr. Fredrick Otieno who
may be contacted on  Tel. No. 0724 561517 or cmail address
fredrick.otieno@parliament.go.ke, Mr. Hamdi Mohamed, Tel. No. 0724742973 or cmail
address hamdi.mohamed(@parliament.go.ke.

Yours

JEREMIAH W. NDOMBI, MBS
For: CLERK OF THE NATIONAL ASSEMBLY

Copy to: Hon. Roselinda Soipan Tuya, CBS
Cabinet Sccretary % .
Ministry of Environment and Forestry s
NHIF Building, Ragati Road, Upperhill
P.O. Box 30126-00100
NAIROBI

Mr. Davis Chirchir

Cabinet Secretary

Ministry of Energy and Petroleum
Kawi House

NAIROBI

Mrs. Peninah Malonza, OGW

Cabinet Secretary

Ministry of Tourism, Wildlife and Heritage
Tourism l‘'und Building

P.O. Box 30430-00100

NAIROBI

Ms. Aurclia Rono

Principal Secretary for Parliamentary Affairs
Office of the Prime Cabinet Secretary
National Treasury Building

NAIROBI
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

THIRTEENTHPARLIAMENT - SECOND SESSION ‘

E MATTER OF ARTICLE 118(1) (B) OF THE CONSTITUTION
‘ AND ' | i
\TTEROF CONSIDERATION BY THE NATIONAL ASSEMBLY OF THE
DURCES (BENEFIT SHARING) BILL (SENATE BILLS NO. 6 0OF zozz);

* INVITATION TO SUBMIT MEMORANDA
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~ WHERE/ Arti
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8(1) (b) of the Constitution requires Parliament to facilitate public participation and involvement in the

se Committees considering Bills to facilitate public participation;

» Natural Resources (Benefit Sharing) Bill {Senate Bills No. 6 of 2022) was read a First Time on Thursday,
23 and thereafter referred to the Departmental Committee on Environment, Forestry and Mining for
porting to the House;

| AND WHER

17 Aug

| considere onarf
ITIS NO the Natural Resources [Benefit Sharing] Bill [Senate Bills No. 6 of 2022] is a Bill originating from

thij Sar;a 2 sporfsore snl. Danson Mungatana, which seeks to provide a legislative framework for the establishment
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. National §a
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REPUBLIC OF KENYA

INISTRY OF ENVIRONMENT, CLIMATE CHANGE AND FORESTRY

BMISSION ON THE NATIONAL RESOURCES (BENEFIT SHARING)
L, 2022
is the view of the Ministry that the Natural Resources sector does not

ed a stand-alone law to govern Benefit Sharing since benefit sharing is
ry specific to a sector and also to a project.

nefit Sharing should be left to each sector specific law to govern. Several
ts of Parliament governing natural resources have already set out benefit
ring frameworks which are being implemented in accordance with these

s.
mple:

he Climate Change (Amendment) Act, 2023 has set out the benefit
ring mechanism in the Act for communities which will be in the
mmunity Development Agreement (CDAs) for benefit sharing in Carbon

jects.

Carbon Market Laws under this Ministry have provided for very
spgcific Community Agreements that have benefit sharing component

- spgcific to the Carbon Projects. Community Development Committees

have also been established for governance under the CDAs with
membership from the county government. Revenue sharing to the
G@vernment has also been captured by this Law.

2.fForest management and development is adequately provided for in the
Farest Conservation and Management Act, 2016 including the
dgyelopment of participatory Transition Implementation Plans (TIPs) to



support uptake of devolved forestry functions to the county level which
prioritizes forestry matters in county financial planning as it is adequate.

3. There are major overlaps in this Bill with the existing FCMA, 2016.
especially on dealing with community participation clearly spells out in:
application for community participation; obligations of a forest
association; assignment of forest user rights; termination or variation of a
management agreement; forest conservation and management, and
customary rights.

Our proposal therefore is as follows:

a) Have each sector of Natural resources deal with benefit sharing in
their framework laws

Or in the alternative,

b) Delete section 3(C) of the proposed Bill



HQNORABLE MEMBERS OF THE DEPARTMENTAL COMMITTEE ON ENVIRONMENT,
ESTRY AND MINING

ction 3 of the proposed bill. The Ministry will therefore address the issues
the attached matrix.

a Natural Resource Benefit Sharing Bill was developed and presented
hen Ministry of Petroleum and Mining to submit comments on the said
Ministry presented its submissions explaining the overlap of functions
nerally, that minerals be excluded from the Natural Resource Benefit

bil. The Ministry's recommendations were considered and
ently, minerals were removed from the schedule of the naturadl
es to be covered by the then-proposed bill and for good measure.

ed is a copy of the Bill)

r, despite the Ministry's memoranda and explanation that the Mining
Adt hds provided for a comprehensive revenue-sharing Framework under
Settiop 183 (5) of the Mining Act and provisions for royalty setting by the
Cdbingt Secretary under section 183 (2) of the Mining Act, the Ministry finds
its@lf infthe initial position hence our submissions.

Hawe
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STATE DEPARTMENT FOR MINING COMMENTS ON THE NATURAL RESOURCES (BENEFIT SHARING) BILL, 2022
S No. [Clause of the|Marginal Section and Provision of the Mining Act, 2016 |COMMENTS AND RECOMMENDATIONS
Natural Note/Provision
Resource Natural Resource
(Benefit (Benefit Sharing) Bill,
Sharing)  Bill,|2022
2022
INTERPRETATION OF TERMS

1. |Clause 2.|Reads.... “Includes|According to the Mining Act Section 182 and|The general nature of the definition of royalty in the proposed
Interpretation:  |fees or payments by|183, Fees and charges are different from|bill contradicts the provision of the Mining Act where Royalty
“Royalty” whatever name, paid by|royalties. is charged at a prescribed rate on the value of the exploited

an entity for the|Fees and charges include: application filing fees,|mineral resource.
exploitation or{annual ground rent, report filing fees, fees for
exploration of a natural|access of geological data and fees to access|Also, this Ministry’s concern with the proposal is that a portion
resource in Kenya” public registers. |of the monies are utilized to fund the Ministry’s regulatory and
N operational activities in appropriations-in-aid (A-in-A) and are
Royalties on the other hand are payable in respect|therefore not remitted to the Consolidated Fund.
of the various mineral classes won/extracted by
virtue of the mineral right. They are prescribed|The proposed definition of royalty includes fees and charges
rates by the Cabinet Secretary in charge of|even in the exploration stage. This is not tenable considering
Mining. that an entity at this point has yet to establish the resource's
presence, value, and extent.
Proposal: The Mining Act sufficiently covers what royalties
are and on what basis they are charged. —

2. |Clause 2. "benefit sharing|Section 183(5) of the Mining Act has provided a|The Mining Act provides a framework for sharing of royalties
Benefit Sharing|agreement" means an|royalty sharing framework; that royalties payable |between the National Government, County Government and
Agreement. agreement on  the{will be distributed as follows— seventy percent|the Community.

manner in  which[to the National Government; twenty percent to .

réevenue accruing




oy




the exploitation of
natural resources shall
be shared out between
an affected entity and a
county;

County Government; and ten percent to the
community where the mining operations occur.

Proposal: The legal framework on benefits sharing under the
Mining Act is sufficient.

3. |Clause 2.|Reads... “(a) people|According to the Mining Act Section 4|The proposed definition of community in the bill is limiting, in
Interpretation: living in a ward within|"community" means a group of people living|that the effects of large-scale mineral resource exploitation
“Local which a natural |around an exploration and mining operations area; usually affect people in more than one ward, who need a
community” resource is located, (b)|or a group of people who may be displaced from|consideration based on the extent of the impact.

people displaced to|land intended for exploration and mining|The Mining Act has provided for this flexibility.

make way for|operations;

exploitation of natural Further the Mining Act has provided for the establishment of

resources.” - Community Development Agreement (CDA) between the
large-scale miners and the community. Therefore, this proposed
change of the definition affects the implementation of the

\\ already existing Community Development Agreements.

Proposal: The Ministry has prepared regulations which are
hinged on the definition of community according to the Mining
Act. The committees have been constituted and gazetted per the
Mining Act.

4. |Clause 3 (h).|Inclusion of “minerals™ |The Constitution under Article 60, 62 (1) (f), 66|Section 6 (3) states that the national government’s control over
Application  of’ (2), 69 and 71 and the Mining Act Section 6 vests|the minerals shall be in accordance with the Mining Act 2016.
the Act.

the ownership of minerals to the people of Kenya
to be held in trust by the National Government.

The Cabinet secretary for Mining is given the general
administrative powers of the act under section 12 of the Mining
Act.
To effectively manage the mineral resources, the mining act
established the following directorates and institutions.
1. Directorate of Mines
2. Directorate of Geological-Surveys
Mineral Rich RAard
4. National Mining Cooperation
—Geologists Registration Board
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FUNCTIONS OF THE BENEFIT SHARING AUTHORITY

5. |Clause 6.

Benefit  Sharing sharing agreements

a)coordinate the|Section 183 ,Gv of the Mining Act provides a
Functions of|preparation of benefit|benefit sharing framework.

The Mining Act under section 183 (5) has already provided a
benefit sharing framework that allows for the National
Government, County Government and community to benefit.
This includes developing regulations that are awaiting
publication on the framework for sharing 10% to the
community.

In order to determine the royalty rates payable, there is the
process of determining the mineral first which entails testing of|
the minerals in a laboratory by professionals who include
gemologists, laboratory technicians and metallurgists on the
basis of the quality and quantity.

Proposal:This function is currently being undertaken by the
State Department and should remain with the Department as it
has the expertise, resources, and capacity invested over years.
Further it has professionals whose functions are covered under
the organizational structure of the State Department for Mining.

Authority. between an affected|The draft Mining (Community sharing)
county and an affected|Regulations provide a benefit sharing framework
entity; between communities as per section 183(5) (c)s
6. |Clause 6. (b) review and, where|F unctions of the Director of Geological Survey.
Functions of|appropriate, determine|One of the functions under Section 21 (1) (i) is
Benefit  Sharing|the royalties payable by maintaining a laboratory, library and record
Authority. an  affected entity|facilities as may be necessary for the discharge of
engaged in  natural|the functions in the Act;
resource mxv_o:m:o:w
7. [Clause 6. (c) identify counties|Functions of the Director of Geological Survey
Functions of|that are required to|under section 21 (1)©is
Benefit  Sharing|enter into a benefit (undertaking geological, geophysical,
Authority. sharing agreement|geochemical, seismological and hydro-geological

governments;

under this Act in surveys, investigations and mappi
consultation with the defining -the character and distriby
respective countyland superficial deposits and det
mineral potential of Kenya;

ng aimed at
tion of rocks
ermining the

The function of undertaking  geological, geophysical,
geochemical surveys, investigations, mapping and determining
the mineral potential of Kenya is a function of the Director of
Geological Survey.

The Ministry has heavily invested in geophysical surveys where
970 anomalies were detected. Further, the ministry is ongoing
with the ground truthing process to confirm the presence of the
minerals in all counties,

The Ministry is also a custodian of all geological data across the
47 countries.
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11. |Clause 6. (h) advise the national{Under section 20 (1) (o) of the Mining Act, the|The Executive Order No. 1 of 2023 gives the functions of polic
Functions of|government on policy|Director of Mines formulation for the extractive industry, Mineral exploration an
Benefit = Sharingjand the enactment offadvises on the development of policy to ensure mining policy management to the State Department for Mines
Authority. legislation relating to|compliance with international conventions and

benefit  sharing  in|national policies relating to the sustainable Currently, the SDM is in the advanced stage of formulating th
resource exploitation; |development of the mineral resources and ensure |draft Mining Royalty Sharing regulations, addressing the 109
that mining operations take into account local and|allocated to the community under the formula 70:20:10.
community values
Proposal: The advisory function on policy matters relating t
minerals and mining should remain the core mandate of th
ministry.

12. |Clause 6. (k) build the capacity of|[Regulation 9 of The draft Mining (Mineral|The proposed Mineral Royalty Management Committee and th
Functions of|local communities in|Royalty Sharing) Regulations, 2023 Community Development Agreement Committee ar
Benefit Sharing|negotiations for benefit|and established under the regulations mentioned to deal with th
Authority. sharing and|Regulation 7 of Legal Notice 148 of 2017 The |benefits accruing to the local community.

implementation of{Mining (Community Development Agreement)
related projects; Regulations 2017. Further, formalization of Artisanal Miners into cooperative
ensures that they are incentivised and their capacity is buili
The two regulations establish committees to deal |which is a function of the State Department for Mining.
with the local community benefits.

13. |Clause 6. (I)  prepare national|Functions of the Director of Mines under section|SDM in collaboration with the National Treasury, office o
Functions of|guidelines on benefit{20 (1) (n) promoting cooperation among state|Council of Governors and office of the Attorney General ha
Benefit ~Sharing|sharing in consultation|agencies, county governments, the private sector, |developed the draft Mining (Mineral Royalty Sharing
Authority. with  the  relevant|research bodies, non-governmental organizations Regulations, 2023 that were-subjected -tonationwide pubti

stakeholders; and other organizations which are engaged in |participation exercise in September 2023.
programmes related to mining and activities to
enhance the administration and operation of this|Further the royalty sharing_framework. provided-under-ths
Act; Minin Ll i i "
efore the enactment of the Act.
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sufficient to cover the costs associated with the|Proposal: The Ministry has sufficient and well documented
implementation of the environmental and|procedures on restoration of the environment after mineral
rehabilitation obligations of the holder under this|extraction and inspectors who ensure compliance with the
Act. requirements.

17. |Clause 24 (1) Imposition of Royalties|183. (1) The holder of a mineral right shall pay|Mining is a national function and not a devolved function. The
and fees. [royalties to the State in respect of the various Mining Act ensures that the national government works in
Reads... "The Authority |mineral classes won by virtue of the mineral right. [collaboration with the County government in the management
shall, in consultation|(2) The Cabinet Secretary shall prescribe the rates|of the resource without an overlap of powers.
with the Council of|payable under subsection (1).

County Governors and The proposed bill seeks to impose royalties in consultation with
relevant national the County government and relevant national government,
government entities... however, the onus to impose royalties on minerals is on the
national government and that function is exercised by the
Cabinet Secretary for Mining as per the Mining Act.
Proposal: Prescription of royalties to remain a national function
and the same to be exercised by the Cabinet Secretary as
provided by the Mining Act.

18. |Clause 24 (2) The basis for|The Mining Act Section 183 requires a mineral|Royalties should be based on the value of the mineral resource
determination offlicence  holder to pay royalties upon|and should not take into account the cost of investment. This is
Royalties. winning/extraction of any mineral resource. necessary to prevent mineral curse.

Reads...  "the total
capital investment "

19. |Clause 25 (1 & 2)|(1) The Kenya Revenue|Section 186 (1) of the Mining Act states that all| The proposed provision in the Bill to assign the mandate of|
Authority shall collect|fees, charges and royalties’ payable by the holder royalty collection to KRA contradicts Section 186 of the Mining
royalties as determined|to the State under this Act shall be paid by the|Act.
by the Authority...,|holder into a designated account of the State Further, enforcement of payment-of royalty among other
(2) KRAshall dectare{department responsible for collecting royalties. |payments, is a compliance function which is one of the
and pay the monies to Ministry's mandates. Also, Section 185(3) of the Z:::m Act
the Consolidated Fund EoSaom for the Z::m:v\ @88 Department. for

inspect and exan
accounts to ascertain the quantity, quality, grade or
- |value of minerals—or-mineral- for tl
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department responsible for collecting royalties
shall issue a receipt

22. |Clause 26 (1) The proposed bill|The Mining Act under Section 183(5) already|Observation: The proposed mineral royalty sharing arrangeme
provides for a 60% and|provides for the royalty sharing arrangement of|as contained in the Bill has REDUCED the royalty share to tt
40% sharing|70%, 20% and 10% for the National Government, |National Government from 70% to 60%. Reduction of tk
arrangement  between |County Government and community respectively. [revenue sharing to the National Government could hinde
NG and CG. (2 sustainable mineral resource development. Regulation of th
Further, in the 40% to entire mining sector and policy formulation to promot
the CG, 60% is assigned investment in mining is a prerogative of the Nation:
to the local community Government and a higher percentage to the national governmer
and 40% is utilized for ensures efficacy in the samg
the entire  County The bill proposes that 60% of the 40% for County Government
Government will be utilized in local community projects.

23. |Clause 27 The  proposed  Bill[The Mining Act under Section 117, grants the

requires for an investor
and the County to enter

a  Benefit  Sharing
Agreement before
exploitation.
The  benefits  may
include non-monetary
benefits...

The proposed Bill under Section 27 contradicts the Mining Ac
which grants the Cabinet Secretary the mandate to grant right
to exploit mineral resources.

Cabinet Secretary the power to enter into mineral
agreements  with holders of mining licence.

(2) The benefit sharing
agreement shall include
non-monetary benefits
that may accrue to the

county and the
contribution  of  the
affected  entity  in

realizing the same.

The regulations attendant to the Mining Act
provide for non-monetary benefits to communities
and counties.

Section 50 Preference for local goods

Section 61 (1) (¢) reconnaissance license
applicants to provide proposal for procurement of’
local goods

61 (d) Local employment plan for training of
Kenyan citizens

The Mining Act and subsidiary legislations provide fo
promotion of local content. These regulations include;

Mining (Community Development Agreement) regulations
Mining (Use of Local Goods and Services)

Mining (Employment and training) regulations

Mining (Mine support services regulations)

Mining (Use of Assets) Regulations

Proposal: The Mining Act has sufficiently catered for non-

same should be allowed.
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~ GENERAL The proposed bill is largely inclined to County Governments and seeks to assume key mandates of the Zmim:v\.mmw&o Department for:

COMMENTS Mining). Mining and minerals are a reserve of the National Government. This is well established in the Constitution and detailed in the
Mining Act. |

Royalties are fiscal instruments and need to be determined upfront as they provide a basis for determining economic viability of resources. |

The Mining Act has provided for this which creates stability for the sector.

12



Conclusion

The Mining sector has a lot of potential and one of the ways to convert the potential into revenue
generation for the benefit of the people of Kenya is to create a stable legal and regulatory framework.
This is essential for a well-functioning society. It provides a number of benefits, including reduced
costs and uncertainty for businesses, increased economic growth, improved consumer protection,
reduced corruption, and increased social justice.

Should the bill be passed with the inclusion of minerals, the Mining Sector’s functions under the
Executive Order, the Constitution, and the Mining Act will be rendered null and void. The Mining Act
has been quoted as one of the most progressive Mining Acts in the world because of how
comprehensive, futuristic, and inclusive it is. We only pray that in the wake of the current political
dispensation and goodwill by the current leadership to ensure that mineral potential is converted to
revenue, the Ministry is allowed to fully take up its mandate without overlap and further instability to
the sector
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The earlier provision of the Bill was that 80% of the revenue collected shall be shared between
National Government and respective County Government in the ratio of 60:40 respectively
with remaining 20% being channeled into a “Sovereign Wealth Fund.”

Currently, the Bill has been amended to eliminate creation of the Fund. It currently provides
that the revenue collected shall be shared between National Government and respective County
Government in the ratio of 60:40 respectively. These ratios imply that the Bill is focusing more
on sharing of benefits as opposed to sustainable use of natural resources. Some of these natural
resources are finite and will be depleted. The funding arising from the exploitation will
therefore come to an end at some time in future. When this happens gaps will be left in budgets
of the concerned government institutions. It is therefore not a good practice to assume that
these resources are regular source of financing government budgets.

The National Treasury recommends that the Government should consider redirecting the
amount set aside for budget financing and instead accumulate a significant portion in a
Sovereign Wealth Fund to finance budgets for National and County Governments when there
are shortfalls in revenues raised nationally. It was for this reason that the National Treasury
developed a Sovereign Wealth Fund Bill, 2019 to among others, build a savings base for future
generations when mineral resources are exhausted. We therefore recommend Parliament to
consider unlocking the delay to ensure finalization of the Bill. Allocations to counties every
year should be guided by requirements to address negative externalities arising from
exploitation of natural resources.

The Fourth Schedule of the Constitution assigns the responsibility of protection of the
environment and natural resources with a view to establishing a durable and sustainable system
of development to the National Government. It is our considered view that resources should
therefore be allocated to the National Government to effectively undertake this mandate.

Further, this provision does not take into account the principle of equity since Counties are not
equally endowed with natural resources. It is our considered view that this is the spirit protected
by Article 202 (1) of the Constitution which provides that revenue raised nationally shall be
shared equitably among the national and county governments.

Further, the Bill is silent on the share of revenue to the community who may require
compensation in case of displacement or destruction of their source of livelihood in the course
of extraction of the resources. There are no efforts to ringfence the share of money to
communities. In this regard, there is huge probability that the funds for communities will not
be utilized for the benefit of the communities affected by the exploitation of natural resources
within their localities.

From the reading of the Bill, it can be seen that the Benefits Sharing Authority would be an
entity of the National Government. It is not clear how it would oversee the administration funds
set aside for the community while these funds are part of the share allocated to the County
Government. Such funds will be budgeted for and administered by the respective County
Government.



4 )

ctions of the Authority which include, among others, conduct research regarding the
tion and development of Natural Resources and benefit sharing in Kenya, advise the
1 Government on policy and the enactment of legislation relating to benefits sharing in
e exploration and determine appeals arising out of conflicts regarding the preparation
plementation of benefit sharing agreements.

14 provides that the remuneration, allowances expenses and other emoluments of
r$ and staff of the authority shall be determined by the Salaries and Remuneratlon
ission.

serve that most of the functions assigned to the Authority will result to the Authority
King functions of the National Government entities which includes policy formulation
earch. Establishment of the Authority will therefore result into duplication of functions
National Government entities. The resources to this Authority may be saved by
sing any gaps which exist through the respective National Government entltles other
eating parallel structures which have financial implications.

for your consideration and incorporation.
by
N O
}

A NDUNG’U, CBS
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INTRODUCTION

1. This brief is informed by the invite to the Cabinet Secretary/ National Treasury and
LEconomic Planning by Senate Departmental Committee on Environment Forestry, and Mining
to deliberate on the proposed Natural Resources (Benefit Sharing) Bill, 2022 (Senate Bill No.
6 0f2022).

L The object and purpose of this Bill, is to provide for establishment of a system of benefit
sharing in natural resource exploitation between resource exploiters, the National Government,

county governments and local communities; and for connected purposes.

3. We have reviewed the Bill and noted that most of the comments submitted earlier to
the Senate were incorporated into the revised Bill. However, during the review we have
identified new issues, both general and specific, that require the attention of the Senate before
finalization of the Bill. In this regard, we have proposed comments for consideration and

incorporation by the Senate, in as far as possible.

General Comments

4. The Bill provides for system of sharing benefit in exploitation of ALL natural resources.
Given the uniqueness in exploitation of different natural resources, we recommend that the
unique circumstances of each sector be taken into account to identify the impact to the
National Government, County Government and the local communities necessary in
determining the benefit sharing to the different players. We note for example exploitation
of water resource may be different from the extraction of mining and as such justification
for community compensation may vary. In addition, counties with government forests
(which are water catchment areas and potential game reserves and National Parks) are
already benefiting from the National Government through the Contribution in Lieu of
Rates.

5. The earlier provision of the Bill was that 80% of the revenue collected shall be shared
between National Government and respective County Government in the ratio of 60:40
respectively with remaining 20% being channelled into a “Sovereign Wealth Fund.”

6. Currently, the Bill has been amended to eliminate creation of the Fund. It currently provides
that the revenue collected shall be shared between National Government and respective
County Government in the ratio of 60:40 respectively. These ratios imply that the Bill is
focusing more on sharing of benefits as opposed to sustainable use of natural resources.
Some of these natural resources are finite and will be depleted. The funding arising from
the exploitation will therefore come to an end at sometime in future. When this happens
gaps will be left in budgets of the concerned government institutions. It is therefore not a
good practice to assume that these resources are regular source of financing government
budgets.

1|Page



National Treasury recommends that the Government should consider redirecting the
ount set aside for budget financing and instead accumulate a significant portion in a
ereign Wealth Fund to finance budgets for National and County Governments when
re are shortfalls in revenues raised nationally. It was for this reason that the National
asury developed a Sovereign Wealth Fund Bill, 2019 to among others, build a savings
e for future generations when mineral resources are exhausted. We therefore
ommend Parliament to consider unlocking the delay to ensure finalization of the Bill.
ocations to counties every year should be guided by requirements to address negative
ernalities arising from exploitation of natural resources.

Fourth Schedule of the Constitution assigns the responsibility of protection of the
itonment and natural resources with a view to establishing a durable and sustainable
tem of development to the National Government. It is our considered view that resources
uld therefore be allocated to the National Government to effectively undertake this

ndate.

ther, this provision does not take into account the principle of equity since Counties are
equally endowed with natural resources. It is our considered view that this is the spirit
tected by Article 202 (1) of the Constitution which provides that revenue raised
ionally shall be shared equitably among the national and county governments.

her, the Bill is silent on the share of revenue to the community who may require
pensation in case of displacement or destruction of their source of livelihood in the
rse of extraction of the resources. There are no efforts to ringfence the share of money
ommunities. In this regard, there is huge probability that the funds for communities will
be utilized for the benefit of the communities affected by the exploitation of natural

ources within their localities.

m the reading of the Bill, it can be seen that the Benefits Sharing Authority would be
entity of the National Government. It is not clear how it would oversee the
inistration funds set aside for the community while these funds are part of the share
cated to the County Government. Such funds will be budgeted for and administered by
tespective County Government. The law may consider separating community funds
m county funds. Once the criteria for sharing revenues is determined by Parliament in
there is a weak case for establishing an authority.

TRe objective of this Act can be achieved by amending various legislations which have
ressed the sectors and sub-sectors mentioned here. Any gaps identified can be reviewed
amended in the existing legislations. It is therefore our considered opinion that this Bill

nfhy not be necessary.



sixty to forty percent to the National Government and to the County Government
respectively.

The Bill further provides that, at least sixty percent of revenue assigned to County
Government shall be utilized to implement local community projects and forty percent of
that revenue shall be utilized for the benefits of the entire county.

The Bill is not clear on how funds meant to implement local community projects will be
budgeted, accounted and reported for separate from the revenue assigned to County
Government to be utilized for the benefits of the entire county.

Financial Implication of Creation of an Authority

14. Section 5 of the Bill establishes the Benefit Sharing Authority. Further Section 6 provides
the functions of the Authority which include, among others, conduct research regarding the
exploitation and development of Natural Resources and benefit sharing in Kenya, advise
the National Government on policy and the enactment of legislation relating to benefits
sharing in resource exploration and determine appeals arising out of conflicts regarding the
preparation and implementation of benefit sharing agreements.

Section 14 provides that the remuneration, allowances expenses and other emoluments of
members and staff of the authority shall be determined by the Salaries and Remuneration
Commission.

We observe that most of the functions assigned to the Authority will result to the Authority
undertaking functions of the National Government entities which includes policy
formulation and research. Establishment of the Authority will therefore result into
duplication of functions of the National Government entities. The resources to this
Authority may be saved by addressing any gaps which exist through the respective National
Government entities other than creating parallel structures which have financial
implications.

Njuguna Ndung’u
Cabinet Secretary/National Treasury and Economic Planning

Dated: October 7™ 2023

J|Page
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MINISTRY OF TOURISM AND WILDLIFE
STATE DEPARTMENT FOR WILDLIFE

UES OF CONCERN ON THE NATURAL RESOURCES (BENEFIT SHARING)
BILL, SENATE BILLS, NO. 6 OF 2022

16t October, 2023

Natural Resources (Benefit Sharing) Bill was passed by Senate on 1t August
3. The Bill was forwarded to National Assembly. The first reading of Bill
made to the National Assembly. A call for public participation was issued
22nd August 2023, whereby submission due date was on 4™ of September,

E |

purpose of the Bill is to establish a system of benefit sharing in Natural
ources exploitation between exploiters, the national government, county
ernments and local communities.

Bill applies to the following renewable and non- renewable resources:
a. Sunlight
b. Surface and Underground Water
. Forests, Biodiversity & genetic resources
. Wildlife
. Industrial fishing
.. Wind
. Geothermal
. Minerals
Petroleum

Bill establishes a new institution, the Benefit Sharing Authority as the main
itution to oversee and implement benefit sharing. The Kenya Revenue

in
Authority is mandated to collect royalties from natural resources and submit to
thd Consolidated Fund, from where benefit sharing is to occur. County Benefit

ring Committees are responsible to enter into benefit sharing agreements with
cted entity.

enefit sharing ratio is provided as follows: National Govt at 60% and County
ernment at 40%. A 60% of the allocation to County government is to be
ifized for community projects while the balance of 40% is for the benefit of

thq entire County.



Key Issues arising from the Bill:

The creation of a new entity, the Benefit Sharing Authority presents

additional cost for governance of natural resources and potential overlap

with other government agencies with mandate to manage and license use
of the natural resources.

The Bill presents Constitutional and administrative implementation

challenges. This is by assigning the development of benefit sharing

agreements to County Governments, with minimal regard to distribution
of function between national and county government in relation to the
various natural resources under application by the Bill.

A common benefit sharing ratio for renewable and non-

renewable/extractive resources as inequitable, by failing to:

a) Taking into account the unique nature of each resource;

b) Recognize the effort and additionality by respective landowner
(Government, Community and Private) on which the natural resource
occurs, where non-renewable resource does not require additionality.
This dis-incentivizes conservation efforts of wildlife and forests among
other non-renewable resources by communities and landowners.

¢) Recognize the limitation for community, private and investments in
the natural resources.
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STATE DEPARTMENT FOR ENERGY

Te éram “MINPOWER, Nairobi OFFICE OF THE
PRINCIPAL SECRETARY

Teléphong: Nairobi 484100

E- all penergy @energy.go.ke KAWI COMPLEX, SOUTH C
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When reglying please quote:
Ref. MQE/CONF/1/42 23rd October, 2023

SUBMISSION TO THE NATURAL RESOURCES (BENEFIT SHARING) BILL -
SENATE BILL NO. 6 OF 2022

Wefrefer to your letter ref. NA/DDC/EF/&M/2023/052 dated 18 October, 2023
on ghe above subject matter.

Thd State Department for Energy appreciates the invitation to submit comments on
thelBill being one of the State Departments directly involved in natural resources
exploration, exploitation and development noting the benefit of such a Bill in
"go rning the sharing revenue and other benefits arising from exploitation of

‘natfiral resources.

‘ln mpliance with constitutional duty and in response to the call for submissions
to the National Assembly Departmental Committee on Environment, Forestry and

Mi ing we hereby submit our comments as detailed in the enclosed memorandum.
\

ALEX K. WACHIRA
PRINCIPAL SECRETARY
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Copy to:

Mr. Davis Chirchir
Cabinet Secretary

Ministry of Energy and Petroleum
NAIROBI
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PART 1: SUBMISSIONS BY THE STATE DEPARTMENT FOR
ENERGY

1. The State Department for Energy under Ministry of Energy

and Petroleum is mandated to develop and implement
policies that create an enabling environment for efficient
operation and growth of Kenya’'s energy sector. The Ministry
sets strategic directions to facilitate the growth of the sector
while providing long term vision for all sector players.

. The functions of the State Department for Energy are derived
from the Presidential Executive Order No. 1 of 2023 and
includes National Energy Policy development and
management, thermal power development, rural
electrification programme, energy regulation, security and
conservation, hydropower development, geothermal
exploration and development and promotion of renewable
energy.

. The State Department for Energy hereby makes its submission
in compliance to constitutional and statutory responsibility
and in response to the call for submissions to the National
Assembly Departmental Committee on Environment,
Forestry and Mining on the Natural Resources (Benefit
Sharing) Bill (Senate Bills No. 6 of 2022). The submission is
divided into four (4) parts as follows:

Part A. Introduction

Part B. Revenue Sharing under the Energy Act, 2019
Part C. General comments on the Bill

Part D Specific comments on the Bill

2| Page



A.INTRODUCTION

he Constitution of Kenya, 2010 recognizes the importance
of sustainable exploitation of natural resources. Denoting
hat natural resources should be used in a way that ensures
their long-term availability and benefit local communities in
a sustainable environment. Sustainable exploitation can have
positive impacts on both present and future generations by
promoting economic growth, improve lives and livelihoods
and development while protecting the environment.

JArticle 69 (1) (a) of the Constitution of Kenya, 2010
(Constitution, 2010) states that the State shall ensure
sustainable exploitation, utilization, management and
conservation of the environment and natural resources, and
ensure the equitable sharing of the accruing benefits.
Additionally, Article 69 (1) (h) of the Constitution, 2010
requires that the State utilizes the environment and natural
resources for the benefit of the people of Kenya.

Achieving sustainable exploitation requires careful planning,
monitoring, and enforcement to ensure that natural
resources are used responsibly and in accordance with
environmental and social standards. Thus, natural resources
benefit sharing law is an important law to provide for the
distribution of revenues generated from the exploitation of
natural resources among local communities, government
agencies, and investors.

Article 61 (1) of the Constitution of Kenya, 2010 provides
that all land in Kenya belongs to the people of Kenya
collectively as a nation, as communities and as individuals
and goes on to provide under Article 62 (1) (g) and (h) that
Public land is all minerals and mineral oils as defined by law
and government forests other than forests to which Article
63(2)(d)(i) applies, government game reserves, water

alg e




catchment areas, national parks, government anima‘l!
sanctuaries, and specially protected areas. |

4. The Energy Act, 2019 consolidates the laws relating to|
energy, to provide for National and County Governmentl
functions in relation to energy, to provide for the|
establishment, powers and functions of the energy sector
entities, promotion of renewable energy, exploration,
recovery and commercial utilization of geothermal energy, |
regulation of midstream and downstream petroleum and |
coal activities, regulation, production, supply and use of |

electricity and other energy forms and for connected |
purposes. |

5. Section 73 of the Energy Act, 2019 provides that all

unexploited renewable energy resources under or in any land |
vests in the National Government subject to any rights l
which, by or under any written law, have been or are |

granted or recognized as being vested in any other person.

6. The concept of benefit sharing in energy sector is based on l
recognizing that the exploration and exploitation of natural |
resources for energy generation affects the local community "
environment and disrupt the habitat. The Act recognizes: 1

i. Local community as people living in a sub-county within |
which an energy resource under this Act is situated and '.
are affected by the exploitation of that energy resource; |

|

ii. Local content is the wvalue brought to the Kenyan
economy from energy-related activities through
systematic development of national capacity and
capabilities and investment in developing and procuring
locally available workforce, services, and supplies, for the
sharing of accruing benefits;

4| Page



5)Qverall, natural resources benefit sharing law is important to
ensure that the exploitation of natural resources contributes
to sustainable development through sharing of benefits
gained from any form of dealing with the resources in the
local communitiess environment leading to poverty
reduction, improvement of lives and livelihoods of the
communities while minimizing negative impacts on the
environment and on local communities.

EVENUE SHARING UNDER THE ENERGY ACT, 2019

enewable PART IV

nergy Section 75 (2) The Cabinet Secretary may in
conjunction with relevant agencies perform
such functions and exercise such powers as
may be necessary under this Act to promote
the development and use of renewable
energy, including but not limited to—

(e) promoting the development of
appropriate  local capacity for the
manufacture, installation, maintenance and
operation of basic renewable technologies
such as bio-digesters, solar systems and
turbines

(g) harnessing opportunities offered under
clean development mechanism and other
mechanisms including, but not limited to,
carbon credit trading to promote the
development and exploitation of renewable
energy sources.

5Jrege




Geothermal
resources

Section 85

(1) The licensee shall pay a royalty on the
value at the wellhead of the geothermal
resources extracted:

(a)of not less than one per centum and
not more than two and half per centum
of the value of geothermal energy
produced from such resources during
the first ten years of production under
the licence.

(b) of not less than two per centum and
not more than five per centum of the
value of the geothermal energy
produced from such resources during
each year after such ten-year period;
but

(c)shall not include any geothermal
energy that is dissipated before it
reaches the point of delivery to the
purchaser.

(2) For purposes of this section the value of
geothermal energy at the well head is a value
calculated by subtracting from the price that
could reasonably be realized on sale of the
energy to a genuine purchaser at arm's length
from the producer, all reasonable expenses,
reasonably incurred by the producer in
getting the energy to the point of delivery to
the purchaser.
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(3) Any royalty received by the National
Government from geothermal energy
produced under this section shall be paid
into the Treasury of the National
Government and apportioned between the
National Government, County Government
and the local community as follows:

a) the county government's share shall be
equivalent to twenty percent of the
royalties: Provided that the amount
allocated in accordance to this sub-section
shall not exceed the amount allocated to
the County Government by Parliament in
the financial year under consideration.

b) the local community's share shall be
equivalent to five percent of the royalties
and shall be payable through a trust fund
managed by a board of trustees
established by the local community in
accordance with regulations under this
Act: Provided that the amount allocated
above shall not exceed one quarter of the
amount due to the County Government
by Parliament in the financial year under
consideration.

c) the remaining seventy-five per centum
shall be treated as National revenue to be
dealt with in accordance with Article 203
of the Constitution

' 7 JPlage




(4) Notwithstanding subsection (3), where
the resource is being exploited in one or
more counties the Cabinet Secretary shall, in
consultation with the Commission for
Revenue Allocation, determine the rate of
apportionment of the county share between
the counties.

(5) The Cabinet Secretary may waive,
suspend, or reduce the royalty for any
licensee in the interest of encouraging the
greatest utilization of geothermal resources,
if the Cabinet Secretary determines that this
is necessary to promote development or that
the licence cannot be successfully operated
under the licence terms.

(6) The Cabinet Secretary shall publish any
waiver granted under this section.

7. The State Department for Energy recognizes that the Energy
Act is not explicit on benefit sharing on other renewable
energy  resources  (solar  (mini-grids), hydropower
development, wind projects as well as bioenergy resources)
except for geothermal.

C. GENERAL COMMENTS ON THE BILL
Policy formulation to precede the Bill

6. The Bill should have been preceded by a Policy as policy
framework gives a forward-looking long-term view of the
problem and provides guidance and direction for decision-
making and action in a particular area. A policy outlines the
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goals, objectives, and strategies for achieving those goals, as
well as the roles and responsibilities of different stakeholders
involved in implementing the policy.

It is therefore recommended that before the Bill is
formulated, there should be a policy preceding it.

orandum of reasons and clarity on whether this is the
ary law

The memorandum of reasons for this Bill was not availed to
enable us appreciate the reasons for various provisions of the
Bill. That notwithstanding, it is our understanding that the
intention is to make this the primary law or the main legal
instrument to govern issues or area of benefit sharing of
natural resources. In developing such a primary law, it is our
opinion that it is important to consider the existing laws in
the relevant sector and ensure contextualization and
customization which involves adapting the Bill to fit the
specific needs and circumstances of the sector or area it is
intended to govern. This will depend on the specific context
and objectives of the law, it will involve extensive research,
consultation with stakeholders, and consideration of legal
and policy implications.

Additionally, each resource has its own unique processes for
exploration, exploitation and licensing. This requires
recognizing the processes and investments that go into the
realization of each project depending on the nature of
resource being explored and exploited and includes
acknowledging the nature of contracting for each sector,
financing models for the project and the length of
concessions among others.



10.1t is therefore proposed that stakeholder engagement should
be individualized to each sector and enable the drafters of
this Bill appreciate the basis of each sector setting the
distribution of revenue, benefits or royalties as set out in the
sector specific laws.

D.SPECIFIC COMMENTS ON THE BILL

Sectio | Subject |Proposal/ Justification
n matter | Comment
2 Defini- | The Bill defines These benefits are
tion of | ‘benefit’ as any equally important
‘benefit’ | gains, proceeds or | benefits often aimed
profits from at promoting
exploitation of sustainable
natural resources. | development and

The Bill does not poverty reduction,
include provisions | while minimizing

for non-monetary | negative impacts on
benefits, such as the | the environment and
provision of engagement of local
preferential rates, | communities.
discounted bills, co-
ownership of the
assets,
electrification of
local social
amenities at no
cost, employment
opportunities.
Additionally,
requirements such
as local content are
also important in
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ensuring sustainable
promotion of local
industry,
facilitation of
technology
transfer,
development of

| professional, skilled
| and unskilled

| labour.

It is good practice
that where an
authority is given
authority to resolve
disputes, the parties

2. 1l6lg) |The There should be a
section | mechanism to

| provides | enable appeal
that the |against the
Authorit | decisions of the

y shall
determi
ne
appeals
arising
out of
conflicts
regardin
g the
preparat
ion and
impleme
ntation
of
benefit
sharing
agreeme
nt.

Authority.

are given a forum to
appeal such decisions
usually through
quasi-judicial systems
such as tribunal.




No. |Sectio |Subject |Proposal/ Justification
n matter | Comment
3. |6(g) |Possible |Thereis need to be |People will require a
conflicts | alive to the fact forum to appeal the
arising | that there may be | decisions of the
from possible conflicts Authority such as
provisio | on projects that tribunal as
ns of will be prioritized | mentioned above.
section | by County
36 Committee, local
community, socio-
economic needs of
the community and
public interest.
4. |6 (b), |Function | These provisions There is need for
6 (3) |softhe |arein conflict with |clarity to avoid a
(a), 26 | Authorit | each other. On one | situation where
and y versus | part section 6 (b) different laws or
29 (c) |provisio |states that review |regulations apply to
ns of all | and where natural resources. If
existing | appropriate this is not addressed
law determine royalties | there may be conflict
regulatin | payable by an of laws when it
g natural | affected entity comes to compliance
resource | while section 26 and enforcement.
s sector | provides the
in Kenya | breakdown of the
percentages. This
conflict with
section 6 (3) (b)
which states that
the Authority shall
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S4c ~ | Proposal/ - Dustification o
have regard to all
existing law
regulating natural
resources in Kenya.
19nd | Quali- The qualification Experts in these areas
1 fications |for appointment as | have vast knowledge
of the the chairperson or | on natural resources.
Chair- member of the
person | board to include
and engineering,
member | geologist or
s of the | geophysicists.
Board.
9 knd | Compli- | The composition of | Ensure compliance
1 ance the board should with the Mwongozo
with not be limited to and the State
part 1.1 | the expertise listed | Corporations Act and
of the under the section ensure effective
Mwo- | that should also leadership of the
ngozo |include a mix of Authority.
that the | competencies to
position | ensure effective
in the leadership of the
Autho- | organization for
rity example part 1.1 of
should |the Mwongozo
provide | paragraph 6 states
a that at least one
diversity | board member
of should be a
gender, |financial expert.
compe-
tencies

| PR ge




No. |Sectio |Subject |Proposal/ | Justification F
n matter | Comment
and
skills
required
for the
effective
leader-
ship of
the
Autho-
rity.

7. 11 The Board of Directors | The role of the
powers | plays a critical role | Board is to provide
of Board | in the governance | strategic direction of
versus of the Authority the Authority,
the and not the day to |oversee
establi- | day running of the | management, ensure
shment | Authority. accountability and
of the protecting the
Autho- interests of
rity stakeholders. The
under Board is responsible
section for making major
9 decisions that affect

the Authority, such as
approving budgets,
appointing senior
executives and
monitoring
performance.

8. |29 Responsi- | The Bill outlines . It is imperative that

and 31 | bilities of | sharing benefits this is protected
(6) the derived from under the law to
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stter

| Proposal/
_| Comment

~ [lustification

Counties
and local
commu-
nities

exploitation of
natural resources
without placing
certain
responsibilities on
the local
community.

ensure that there is
peace and security in
the area, protecting
the environment,
and promoting
sustainable
development
including being
receptive to the
projects that are
fronted. The idea
behind this approach
is to encourage local
communities to take
an active role in the
management of
natural resources and
to ensure that they
have a stake in the
benefits derived from
such resources.
However, any
responsibilities placed
on the local
community should
be reasonable and
proportionate to
their capacity and
resources.

Amend-
ments to
sections
in the

Apportioning of
funds paid into the
Consolidated Fund
may need to be

By dint of Article 114
(3) (c) of the
Constitution, 2010
and section 2




Sectio |Subject |Proposal/ | Justification | i
n matter | Comment 4
Mining | considered under (appropriation and
Act, the |the purview of Appropriation Act)
Wildlife | Article 114 (3) (c) of the Public Finance
Conser- | noting that the Management Act, it
vation National Assembly |is important to
and is the house of determine whether
Manage | Parliament that such amendments
ment deals with money | can be proposed
Act, the |bills. through this Bill
Energy considering the fact
Act and that this is not a
the National Assembly
Petro- Bill but a Senate Bill.
leum Act
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PART II: SUBMISSIONS BY THE STATE DEPARTMENT FOR
PETROLEUM

1] The State Department for Petroleum has reviewed the Bill
and have categorized our comments into two general cross
cutting and specific comments.

ERAL CROSS-CUTTING COMMENTS ON THE NATURAL
URCES (BENEFIT SHARING) BILL, 2022

The Constitution of Kenya, 2010 provides that Communities
shall benefit from the Natural Resources domiciled in their
areas. It is our understanding that in addition to getting a
share of the revenue accruing from exploitation of natural
resources, the communities benefit from resource
exploitation in many other ways.

. The exploitation of natural resources in most cases offer
employment and business opportunities to locals and uplifts
the general standards of living for the community. Noting
that benefits may take either monetary or non-monetary
forms, the Communities should exploit both forms.

.In the exploration and exploitation of the oil and gas,
communities should not only seek to receive the monetary
benefits but should also take advantage by acquiring the
relevant skills and investing in businesses or venture that will
help them in the long term even after the oil reserves are

depleted.

. The Bill introduces Royalties which are defined as “fees or
payments by whatever name, paid by an affected entity for
the exploitation or exploration of a natural resource in
Kenya”. The Bill is about benefit sharing at the time of
resource exploitation. This is separate from exploration
which will have no benefit.




6. It is noted that a Memorandum of Reasons would be
essential in  understanding the relevant problem
statement(s), legislative gaps, background, commentary on
the provisions of the Bill among other pertinent issues.
However, we were unable to trace the Memorandum of
Reasons while reviewing the Bill.

REVENUE SHARING UNDER THE PETROLEUM ACT, 2019

7. Section 58(1) of the Petroleum Act, 2019 provides for the
petroleum revenue sharing formula as national government
70%, county government 25% and local community 5%.
It is noted that the Natural Resources (Benefit Sharing) Bill,
2022 sets a revenue share of national government 60% and
county government (including community share) 40%.

8. In the Petroleum Act, petroleum revenue is defined as the
profits derived from upstream petroleum operations. It does
not include other payments made by contractors such as
taxes, training fees, etc. In addition, the revenue in
petroleum is generated from exploitation and not during
exploration.

9. In the Petroleum Act, the local community is defined as the
residents living in the affected sub-county.

10. To date, there has not been any petroleum revenue
(profits) for Kenya derived from the sale of crude oil. This is
because exploration activities are still ongoing in the
country. No commercial project has taken place. The
contractor in blocks 10BB and 13T i.e. Tullow Kenya B.V.
has submitted the Field Development Plan (FDP) to the
Government. This is the plan that will pave way for
commercial production of crude oil. The FDP is under
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review by the Energy and Petroleum Regulatory Authority
(EPRA).

However, in 2019 and 2022, Kenya undertook a technical
extended well testing project known as the Early QOil Pilot
Scheme (EOPS) which involved trucking of crude oil from
Lokichar to Mombasa for export. The objective of EOPS was
to test the performance of Kenya’s crude qualities (7.e. “ultra-
sweet and light crude, low sulphur content of 0.11% and an
APP of 30.5”)in the international markets, capacity building
for Kenyans in oil production, etc. Under the project,
approx. 414,000 barrels of oil were sold. The cost incurred
exceeded the revenue generated, bearing in mind that the
crude oil exported was small in size and the crude oil price
(under USD 60 / barrel) as at that time. There were therefore
no profits arising from this sale.

IFIC COMMENTS ON THE NATURAL RESOURCES
EFIT SHARING) BILL, 2022

. Detailed comments on the Natural Resources (Benefit
Sharing) Bill, 2022 are provided in the annex. The
Committee’s Secretariat is invited to consider the detailed
comments which are specific to the provisions of the Bill.
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ANNEX:

SPECIFIC  COMMENTS

ON

THE NATURAL

RESOURCES (BENEFIT SHARING) BILL, 2022

Section | Sybject Proposed Justification(s)/Rationale
(No.)
matter amendment(s)/
Comment(s) Raised
.| Policy Policy on|i. This Act should be|a) The Policy will give
formu- | Natural preceded by a Policy| Policy direction on this
lation Resources on Natural Resources| subject.
Benefit Benefit Sharing.
Sharing b) It will articulate the
ii.There is lack of a| aspirations to Dbe
Policy on Natural| achieved by the |+
Resources Benefit | ensuing legislation.
Sharing.
¢) This approach is in line
with best practices of
legislative
formulation.
State Roles of | The Bill should take a|The Bill is silent on the
.| Agencies | other State | more inclusive | roles of State Agencies
Agencies approach by providing |such as Energy and
the roles of other State | Petroleum  Regulatory
Agencies. Authority, National
Mining Corporation,
Kenya Marine Authority,
KWS, KFS etc.
These Agencies are also
charged with the overall
management of  the
natural resources within
their dockets.
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|| Subject Proposed Justification(s)/Rationale
‘| matter amendment(s)/
Comment(s) Raised
Definition |The definition of | There is possibility of
of “benefits  “is  very | some benefits being non-
“Benefif’ | general/ open. revenue/non-monetary,
thus difficult to quantify.
Board  of |Align the appointment | Chairpersons of other
the of the chairperson and | boards of state
Authority | members of the Board | corporations are usually
to existing public | appointed by the
governance President without
practices/provisions. subsequent approvals.
The State Corporations
Act and Mwongozo
Code of Governance
prescribe the
appointment modalities.
Powers of | The powers of the The powers accorded to
the Board | Board should be not be | the Board may not be
operational. Rather, enforceable noting that
the Board should the Board is not
provide overall established as a body
stewardship of the corporate.
Authority.
Benefit [t is not clear what The Act should be clear
Sharing “non-monetary on what these “non-
Agreement | benefits” means. moanetary benefits”
means. A clear list to be
provided as well as
methodologies for
sharing the same.
Establishme | The Committee to have | This will promote
nt of a representations from inclusivity and




7 (f) of the Wildlife
(Conservation and
Management Act)
2013 has been
charged with
developing
mechanisms for
benefit sharing with
communities living in
wildlife areas.

b. The Kenya Forest
Service under Section
8 (d) of the Forest

S;ZC“O" Subject Proposed Justification(s)/Rationale
e matter amendment(s)/
Comment(s) Raised
County the National professionalize the
Benefit Government (relevant | committee.
Sharing ministries depending on
Committee | the subject resource)
and Authority.
« 28 (3] Tenure of | The committee to have | This should be provided
the County | a term of office of 3 in this law and not
Benefit years. Non-renewable. |subject to the
éharmg The section to provide Rhegléla;l.oni tS:o betmade
ommittee also for the grounds of the Cabinet Secretary.
removal of a
committee member.
128 (1) Establish- There appears to be a | A duplication of roles
& (2) ment of a | duplication of roles as | will bring about a
County follows: conflict in performance
Eﬁ”‘?f't a. The Kenya Wildlife | ©f functions O(fj”;\'s
armg Service under section COIMIMICESE ahid The |
Committee Government Agencies.
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Sectib

(No

| Subject
| matter

Proposed
amendment(s)/

Comment(s) Raised

Justification(s)/Rationale

Conservation and
Management
Act,2016 is mandated
to establish and
implement benefit
sharing
arrangements.

c. The Bill is silent on

whether there will be
representation of
these agencies in the
committee.

This to be reviewed.

10

Functions
of County
Sharing
Committee

Delete section 29(c)
which stipulates that
the County Sharing
Committee will
determine the amount
of money to be
allocated to each local
community from the
money accrued under
the benefit agreement.

This is unnecessary as
the Bill in Section 26 has
set the formula for this
determination.

11) :

Local
Communit
y Benefit
Sharing
Forum

This section to be
deleted in its entirety.

a) The functions of this
Forum can be
discharged by the
County Benefits
Sharing Committee. It
is expected that the
Committee will
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Section Subject Proposed Justification(s)/Rationale
(No.)
matter amendment(s)/
Comment(s) Raised

engage the relevant
stakeholders when
executing its mandate.
Such engagements
shall be held as and
when needed.

b) This will remove the
possibility of mis-
understanding
between the
Committee and the
Forum which may
lead to a stalemate.

12/ 36 Uses of Where there is a a) This will clearly
retained conflict as to the determine which
funds projects prioritized by projects are

the County Benefit prioritized and
Sharing Committee and implemented to avoid
those prioritized by the underutilization of
Local Community funds hence denying
Benefit Sharing Forum:s, the communities from
there needs to be a the accrual benefits.
way to determine
which projects takes b) The clause on Local
precedence. Community Benefit
Sharing Forum to be
deleted in its entirety.
13137 Offences The Act provides for Offences can be

offences in relation to
the “affected entities”.
It should also provide

committed by all the
players under the Bill.
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Sectib Subject Proposed Justification(s)/Rationale
(Nog ' matter amendment(s)/
Comment(s) Raised
for offences likely to be | The Bill is silent on these
committed by the offences.
County Benefits Sharing
Committee or its
members.
14 Amend- To be deleted It is proper for such
ment to:- amendments to go
the Mining through the Finance Bill
Act, or Miscellaneous
Wildlife Amendment Bill as the
Conservati case may be.
on and
Manageme
nt Act,
Energy Act
and
Petroleum
Act

|

j!Sig ed:

Dabis Chirchir
ECa inet Secretary
Date: 231 October, 2023
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en replying, please quote

REF: NA/DDC/EFS&M/2023/052 18™ October, 2023

K g. Festus Kipkoech Ngéno
rincipal Secretary
“l’v: te [)eparlment for Environment dnd Climate Change

0. Box 30126-00100 / ¢ 306
AIROBI

ir. Gitonﬁa Mugambi, EBS
incipal Secretary

State Department for Forestry

IHIF Building. Ragati Road, Upperhill
f‘O Box 30126-00100

Ar. Alex Kamau Wachira
mcnpdl Secretary

State Department for Energy
Ainistry of Energy and Petroleum
awi House

s. Silvia Musciya Kihoro

incipal Secretary

ate Department for Wildlife

inistry of Tourism, Wildlife and Heritage
SF Bm‘dmg Block A, 20" Floor

O. Box 30430-00100

IROBI

ﬁiéar m WNaech =

RE: CONSIDERATION OF THE NATURAL RESOURCES (BENEFIT SHARING)
BILL (SENATE BILL NO. 6 OF 2022)

&eference is made to our letter Ref: NA/DDCIF F&M/2023/049 dated 11" October 2023 on
e above subject matter (copy artached).




Due to some unforeseen circumstances, the Committee resolved to reschedule the meeting to
Tuesday, 24" October 2023. The meeting will take place at Weston Hotel, Langata Road at
10.00 am. Any inconvenience caused by the change is regretted.

The officers responsible for the coordination of this activity are Mr. Fredrick Otieno who
may be contacted on Tel. No. 0724 561517 or email address [rcdrick.oticnuie/ parliament.eo.ke,
Mr. Hamdi Mohamed, Tel. No. 0724742973 or email address
hamdi.mohamed@parliament.go.ke.

Yours

JEREMIAH W. NDOMBI, MBS
For: CLERK OF THE NATIONAL ASSEMBLY

Copy to:
Hon. Roselinda Soipan Tuya, CBS
Cabinet Secretary
Ministry of Environment and Forestry
NHIF Building, Ragati Road, Upperhill
NAIROBI

Mr. Davis Chirchir

Cabinet Secretary

Ministry of Energy and Petroleum
Kawi Complex, Off Red Cross Road
NAIROBI

Dr. Alfred Mutua, EGH
Cabinet Secretary

Ministry of Tourism and Wildlife
Tourism Fund Building
NAIROBI

Ms. Aurelia Rono

Principal Secretary for Parliamentary Affairs
Office of the Prime Cabinet Secretary
National Treasury Building

NAIROBI
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COUNCIL OF GOVERNORS

LEGISLATIVE MEMORANDUM ON THE NATURAL RESOURCES (BENEFIT SHARING) BILL (SENATE BILL NO. 6 OF 2022)
TO

THE NATIONAL ASSEMBLY

FROM

THE COUNCIL OF GOVERNORS
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B) Specific Comments:

Clause

Provision

COG’s Proposal

Justification

Clause 3

Application of 1.
the Act 2.

O o N OV A

This Act shall apply to the following
natural resources;

sunlight;
surface
water;
forests, biodiversity
genetic resources;
wildlife resources;
industrial fishing;
wind;

geothermal resources;
minerals; and
Petroleum.

and underground

and

Amend Clause 3 to include the
following natural resources as
part of the application of the Act:

1. Fossil fuels;
2. Marine resources; and
3. Sand.

The clause provides for a narrow definition
of the term natural resources. As such, it
does not conform to the Constitutional
definition under Article 260 of ‘natural
resources’ which includes all resources on or
under the surface of the earth.

Clause 6

Functions of

the Authority

(d) oversee the administration of
funds set aside for community
projects to be implemented under a
benefit sharing agreement;

Delete this sub-clause (d)

This provision s in conflict with the functions
of county governments of coordinating
participation of communities in governance
under Paragraph 14 of Part 2 of the Fourth
Schedule of the Constitution.

(e)

facilitate and monitor

implementation of a benefit sharing
agreement entered into between a
county government and an affected
entity;

Amend sub-clause (e) to:

(e) provide technical assistance
to county governments in the
implementation of a benefit
sharing agreements;

The framework for monitoring
implementation of projects and agreements
is an exclusive function of the County
Governments and provided forin the county
planning function as per Schedule 4 of the

Constitution
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(3) The Authority shall have regard to
the following in performance of its
functions-

(a) all existing law regulating the
natural resources sector in Kenya;

Amend paragraph (a) to:

(a) all existing law regulating the
natural resources sector in Kenya
and the distribution of functions

between the national
government and county
governments;

Regard for the distribution of functions in
the Constitution is important to prevent any
claw backs on the powers of county
governments as highlighted above.

Clause 7

Authority

Board of the

(1) The management of the
Authority shall vest in a Board
which shall consist of-

(f) two persons of the opposite

gender nominated by the Council of

County Governors to represent such

communities as the Council shall

determine;

(g) one person nominated by a

registered association representing a

majority of county assemblies to

represent local communities;

Delete paragraph (g) and Amend
(f) to:

(f) three persons nominated by
the Council of County Governors
to represent the interests of
counties as the Council shall
determine;

Good practice is to exclude legislative bodies
from participating in executive functions.
The Council of County Governors can
therefore nominate three people to the
Board to represent the interests of counties.

Kenya
Revenue
Authority
collect

royalties

Clause 25 (5)

to

(5) The Authority shall submit to the
respective  county  government
declarations received from the
Kenya Revenue Authority under
Subsection (4) at least once every
quarter.

Amend the clause sub-section to
read as follows:

(5) The Authority shall submit to
the respective county
government declarations
received from the Kenya Revenue
Authority under Subsection (4)
within._twenty-one days of

There is need for the county governments to
be regularly apprised of the revenues
generated by the resources since they are
responsible for maintaining most of them.

Page 5 of 8
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Affica Regional Office

. Box 1963 - 00502
NRirobi, KENYA

Tdlephone: +254 792 450 796
w.conservation.org/africa
September 4, 2023
rk of the National Assembly

. Box 41842-00100

in Parliament Buildings, Nairobi

email: cna@parliament.go.ke

ar Sir/Madam:

: Submission of Memoranda on the Natural Resources (Benefit Sharing) Bill, 2022

nservation International (Cl) writes to express its concerns regarding the proposed Bill before the Senate
the Republic of Kenya, entitled Natural Resources (Benefit Sharing) Bill, 2022 (Senate Bills No. 6 of 2022)
he Bill"). We write this letter for consideration by the Departmental Committee on Environment, Forestry
d Mining ("Committee"), in response to a public invitation by the Clerk of the National Assembly dated 22

gust 2023, calling for the submission of memoranda on the Bill.

nfortunately, the Bill, as drafted, penalizes the conservation of Kenya's natural resources, efforts to combat
imate change, discourages sustainable development and environmentally friendly investments into Kenya,
d conflicts with Kenya’s stated national and international policy goals and commitments.

articulated here and in the annexed table setting out our schedule of proposed amendments, we
commend several changes to the Bill that aim to preserve Kenya's position as a destination for
vironmentally beneficial investment, while providing for an equitable natural resource benefit sharing

amework with government and local communities.

lisan international conservation organization whose mission is building upon a strong foundation of science,
artnerships, and field demonstration to empower societies to care for nature responsibly and sustainably,
ur global biodiversity, for the well-being of humanity. Cl promotes innovative science, partnerships, policies,
ndinvestments that secure the health of Earth’s climate ecosystems and biodiversity. CI's Africa headquarters

re here, in Nairobi, Kenya.

our view, the Bill contains several provisions which ifimplemented have the potential to severely discourage

vestment into natural climate solutions and environmentally beneficial activities in Kenya. We share the
overnment’s vision to encourage investment into Kenya, encourage green growth, and support local
ommunities in an environment where benefits accruing from natural resource activities are equitably shared.
owever, we fear that the proposed draft natural resources benefit sharing framework fails to properly
ccount for the economic realities of carbon projects and jeopardizes their continued activity.

he Bill implicitly includes carbon projects in its ambit based on its wide definition of "natural resources" and
exploitation”, and its cumulative effect together with the recently assented Climate Change (Amendment)
ill, 2023, will be to make carbon projects, which are instrumental in conservation and climate action in Kenya,
nduly burdensome and financially unviable. The Bill therefore ought to be rectified prior to enactment to
ligh its content with international best practice on benefit sharing in the context of carbon projects, and to
nsure it fits national circumstances and Kenya's development goals and aspirations. To avoid these
nintended consequences, we urge the National Assembly not to pass the Bill in its current form, but to
mend it to uphold property rights and interests by focusing only on public forests and activities on public
and, and also to exclude from its scope of application activities directly causing a net conservation or
nhancement of natural resources and reduction of greenhouse gas emissions, and in effect carve out
arbon projects from its ambit. We make this recommendation on the following basis:






Exclude environmentally beneficial activities from the meaning of “natural resource exploitation”:
The Bill broadly seeks to tax and distribute revenue from “natural resource exploitation” —a laudable
goal, because traditional natural resource exploitation covering minerals and fossil fuels has
significant negative environmental externalities. However, the Bill contains an overly broad definition
of "natural resources" to include, among other things, forests and biodiversity, which desperately
need conservation, and broadly defines "exploitation" to mean "the extraction or use of a natural
resource for commercial benefit."

The Bill thus taxes and fails to differentiate between revenue-generating activities that conserve
natural resources, such as water, forests, biodiversity, and wildlife, and mitigate greenhouse gas
emissions, as opposed to traditional natural resource exploitative activities covering minerals and
fossil fuels with significant negative externalities, such as air, water, and land pollution, and
contributing to climate change. The implication of these costs on carbon and other conservation
projects is that where improperly imposed, they constitute perverse economic policy that penalizes
the conservation of Kenya’s natural resources and efforts to combat climate change, discourages
sustainable development and environmentally friendly investments into Kenya, and conflicts with
Kenya’s stated national and international policy goals and commitments.

Eliminate costs that hinder access to much needed carbon finance flows into the country: The Bill
requires the sharing of "benefits" defined as "any gains, proceeds or profits from the exploitation of
natural resources" and the payment of "royalties" for the exploitation of natural resources, broadly
defined as "fees or payments by whatever name paid by an affected entity for the exploitation or
exploration of a natural resource." As a non-profit organization that seeks to promote natural
solutions to climate change, Cl works hand-in-hand with local communities to develop projects that
enhance their well-being while preventing deforestation, absorbing carbon dioxide, and promoting
sustainable management practices. From our experience, considerable labour and expense go into
these projects, which often generate carbon credits for sale to finance their continued operation.
Subject to the terms of benefit-sharing agreements, much of this revenue is already returned to the
local communities, ensuring that they are the primary beneficiaries. It is therefore important to
ensure that carbon projects are not unduly limited and burdened by the imposition of additional
costs and fees, which would lead to reduced investment in the sector.

Enact a holistic framework for benefit sharing for Kenya's carbon projects as opposed to a scattered
piecemeal regime: We note that the Bill is overlapping with other proposed laws in the country
touching on benefit sharing in carbon projects, such as the Climate Change (Amendment) Bill 2023,
(National Assembly Bill No. 42 of 2023) (the “Climate Change Bill”). This creates an expensive, time
consuming and bureaucratic process to be complied with by carbon project proponents forced to
comply with two different laws touching on the same subject-matter. The different laws on benefit
sharing create institutions with overlapping mandate, increases undue county and national
government oversight on projects, provides for potential double-taxation, and raises expenses in
terms of time and cost due to a requirement for multiple contracts on benefit sharing across the
different laws.

For example, the Climate Change Bill, Section 23(E)(5), already requires land-based carbon projects
to provide an annual social contribution of at least forty percent (40%) of the “aggregate earnings of
the previous year to the community.” It defines “aggregate earnings” under Section 2 as “the total
of all income in a carbon project without adjustment for inflation, taxation or types of double
counting.” Faced with the prospect of also having to pay carbon registry fees (see e.g., Verra fee
schedule) and significant royalties (akin to a tax on projects) under the Natural Resources (Benefit
Sharing) Bill, 2022, project proponents may find themselves with insufficient funds to cover project
costs, ultimately leading to the collapse of carbon projects in Kenya and the benefits they bring to
local communities and the nation as a whole.

Hypothetically, a project proponent might pay 20% in royalties, 5% in official project development
fees, and 40% to communities, leaving only 35% of revenue to cover project start-up and operational
costs, legal expenses, marketing costs, salaries, among other costs. In most cases, this will not be
nearly enough to run a carbon project fees, and 40% to communities, leaving only 35% of revenue






to cover project start-up and operational costs, legal expenses, marketing costs, salaries, among
other costs. In most cases, this will not be nearly enough to run a carbon project.

The two bills are also unnecessarily duplicative of one another. For example, the Climate Change Bill
requires project proponents to enter into “community development agreements” with local
communities. Meanwhile, Section 27 of the Natural Resources (Benefit Sharing) Bill, 2022 requires
“affected entities” (e.g., project proponents) to also enter into “benefit sharing agreements” with
county governments, regardless of whether or not the county has any involvement in the project or
owns the lands at issue. This provides for potential interference in project design and benefit
distribution and makes it significantly more difficult to commence a project due to unnecessary
multiple legal agreements. Further, the Bill envisages that county governments will allocate money
to local communities from the monies accruing under a benefit sharing agreement, yet communities
are also envisaged to be receiving benefits from the project under the community development
agreement, which amounts to a burdensome double benefit approach at the expense of project
proponents. Given that most carbon projects are already marginally “profitable” or heavily reliant
on philanthropic funds, the cumulative result of these laws is that many carbon projects may cease
to exist, and investors would likely move to other jurisdictions, depriving Kenya and its
communities of revenue and environmental benefits.

The scope of the Bill should therefore be limited to natural resource activities that exclude carbon
projects as the issue of benefit sharing in carbon projects is already the subject of another law. This
will ensure there is legislative clarity and a coherent approach to Kenya's engagement in the global
carbon markets, and will stimulate further investment in the sector, enhance environmental
conservation and provide a vast array of socio-economic benefits for local communities.

d) Prevent interference with private constitutional property rights by ensuring the Bill’s application
is limited to public lands: The Bill does not uphold constitutional property rights as it encompasses
within its ambit all forests and activities on all types of land, yet Kenya's land and forest-holding
comprises public, private and community land/forests, which have different ownership and should
therefore not all be subjected to similar requirements on benefit sharing. The Constitution is clear
on the protection of the right to property and that the State shall not deprive a person of any interest
in, or right over property. Mandating benefit sharing for communal and privately held interests as
set out under the Bill is therefore unconstitutional as it serves to illegally deprive these owners of
interest in and right over their property. As such, the Bill should be amended to only apply to natural
resource exploitation on public land, as defined in the Constitution.

e) Safeguard Kenya's global climate leader status: Increasing costs of conservation through the
provisions of the Bill as highlighted in the points above conflicts with Kenya's pre-existing
international climate commitments and domestic policy. Under Kenya’s Nationally Determined

committed itself to reduce greenhouse gas emissions by 32% by 2030, while conditioning such
commitment on the receipt of international support. The legislation also conflicts with the
gavernment’s proposed Green Fiscal Incentives Policy, which seeks to implement green fiscal reforms
that will “stimulate a shift in production, consumption, and investment in low-carbon climate
resilient and environmentally sustainable practices.” Kenya has long subscribed to the principle of
sustainable development and is a leader on the African continent in adopting measures to combat
climate change. The Bill should not be adopted and passed into legislation as currently drafted as it
would weaken Kenya’s ability to meet its stated commitments and sends the wrong message to its
citizens and the global community.

As noted, most carbon projects are marginally “profitable” at best or rely on donor or charitable funding. Cl
wishes to express its grave concern that the combination of even modest taxes and a rigid benefit-sharing
arrangement (without deductions for taxes, fees, royalties, or project costs) as mandated by the Climate
Change (Amendment) Bill 2023 will likely make numerous carbon projects financially unviable. As a result,
existing projects may cease to exist and interest in investing in projects in Kenya will drop. Recently, other
jurisdictions in Africa have announced or enacted laws with regulations or taxes intended to benefit the host
country but have ultimately had a chilling effect on climate investment in their countries. We worry, if passed







is, the present Bill could have a similar effect on climate investment in Kenya. By making climate

ifvestment in Kenya unattractive, the Bill may have the unintended effect of depriving the very
vernments and local communities of revenue and much needed environmental and societal benefits that

seeks to support.

raiwing on our long experience in working with communities to sustainably manage nature, including
rough carbon projects, we suggest certain modifications to ensure that Kenya remains an attractive
estination for investment in these projects, while ensuring the maximum amount of carbon revenue flows
local communities. Through this letter, we include our proposed amendments to the Bill and welcome an
pportunity for an audience to present our oral submissions before the Honourable Committee. Cl remains
ommitted to supporting the legislative process in Kenya and we can be reached anytime on email at
ndiku@conservation.org, or on telephone through +254 716 190 074 .

ours faithfully,

halom M. Ndiku
ndiku@conservation.org
olicy Director, Africa
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XUREJSCHEDULE OF PROPOSED AMENDMENTS TO THE NATURAL RESOURCES (BENEFIT SHARING) BILL, 2022

low we highlight in greater detail our proposed amendments to key provisions of the Bill:

on

reént Provision in the Bill

Proposed Recommendation

[Rationale and Justification

ffected entity” means an organization or person
valved in the exploitation of a natural resource to
hich this Act applies;

I

| )
| poverty and environmental
preservation.
This new definition is necessary in

"affected entity” means any for-profit organization
lor person involved in the exploitation of a natural
resource to which this Act applies;

[The Bill's scope of application should
lonly extend to for-profit entities and
should exclude non-profit entities
whose activities are intended to
promote social benefits such as relief of

xploitation" means the extraction or use of a
atural resource for commercial benefit;

It

‘exploitation” means the extraction or non-
Irenewable use of a natural resource for commercial
lbenefit and excludes activities directly causing a net
conservation or enhancament of natural resources
and reduction of greenhouse gas emissions.

lconformity with Kenya's sustainable
development priorities and climate
policies. It is essential for example for
promoting  conservation  activities
related to forests such as Reducing
Emissions from Deforestation and forest
Degradation (REDD+), as well as the use
lof public goods such as the “Use” of
‘sunlight” and “wind” for good and not
lenvironmentally harmful, which as
lcurrently drafted under the Bill cannot
be "used" for commercial benefit
without being deemed exploitation.

We submit that no costs should be
imposed on such activities and only
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nvironmentally destructive activities,
las opposed to measures that promote

I

) people living in a ward within which a
natural resource is situated; and

) people displaced to make way for the
exploitation of a natural resource;

their conservation or net climate
mitigation should be penalized.
al community” means 'local community” means people, including [The proposed definition of local

marginalized communities in accordance with the

provisions of Article 260 of the Constitution, living

lwithin or nearby an area where a natural resource

is situated, who are displaced to make way for the

lexploitation _of a_natural resource or whose

ivelihood is_directly or indirectly affected by the
lexploitation of that natural resource.

icommunity should be expanded to
reference  marginalized communities
and the effect of natural resource
lexploitation should be broadened to
lcover more than just displacement of a
local community.

"non-monetary benefits" means any benefit, other
than monetary, such as job creation, improved
lcommunity infrastructure for health, education and
lsocial amenities, among others.

The term non-monetary benefits has
not been defined in the Bill despite
being used in Section 27. There is need
to define this term in order to bring
iclarity to Section 27 which calls for the
inclusion of non-monetary benefits in
lthe benefit sharing agreement between
laffected entities and county
overnments.

"stakeholders" means any affected entities,
laffected counties, local communities and national
overnment _entities directly involved in__the
lexploitation of a natural resource.

he term "stakeholders" has been used
in Section 6(1)(1) of the Bill. It therefore
needs to be defined in order to lay out
lthe various stakeholders engaged in the
lexploitation of natural resources and
lentitled to benefits from the project, for
clarity.

Act shall apply to the following natural
rces:

| nlight;
urface and underground water;

This Act shall apply to the following natural
resources where the exploitation is on land defined
las public land under Article 62 of the Constitution:

a) sunlight;

Under the Bill the use of a natural
resource for commercial benefit is
deemed exploitation and an

lorganization or person involved in the
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ests, biodiversity and genetic resources;
|dlife resources;

ustrial fishing;

d;

geothermal resources;

inerals; and
roleum

b) surface and underground water;

c) forests, biodiversity and genetic resources;
d) wildlife resources;

e) industrial fishing;

f) wind

g) geothermal resources;

h) minerals; and

i) petroleum

lexploitation of the natural resource
must enter into a benefit sharing
agreement with the County within
which the natural resource is exploited.

However, the Bill does not take
cognisance of the fact that not all
lexploitation is public owned. For
lexample, some exploitation may be on
privately held or community held land
las allowed under Kenya's land tenure
lsystem. In this cases, mandatory benefit
sharing with the county as envisioned
lunder the Bill infringes on property
rights of private and communal
landowners which is unconstitutional,
land also serves to disincentivize
investment in these natural resources.

f) sustainable

ersons shall be guided by the following
iples in the performance of their functions
r this Act -

(a) transparency and inclusivity;

) revenue maximization and adequacy;

{c) efficiency and equity;
(d) accountability and participation of the

people;

‘{e) rule of law and respect for human rights of

the people;
natural resources

management; and
environmental protection and restoration.

under this Act —

(a) transparency and inclusivity;

(b) revenue maximization and adequacy;
(c) efficiency and equity;

(8
and

Il persons shall be guided by the following
principles in the performance of their functions

(d) accountability and participation of the

resources

people;

(e) rule of law and respect for human rights of
the people;

(f) sustainable natural
management;

environmental protection and restoration;

IThis addition is necessary to emphasize
that all actions carried out under the Bill
shall be underpinned by the use
leconomic and tax policy to encourage,
las opposed to discourage,
lenvironmentally friendly activities, such
las climate mitigation and adaptation
land natural resource conservation.
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(h) incentivization of environmental

conservation activities

(1) The functions of the Authority shall be to -
greements between an affected county and an
ted entity;
b) review and, where appropriate, determine the
oyalties payable by an affected entity engaged in
‘ ral resource exploitation;
c] entify counties that are required to enter into
benefit sharing agreement under this Act in
ultation with the respective county
rnments;
oversee the administration of funds set aside for
lcommunity projects to be implemented under a
Ibenefit sharing agreement;
facilitate and monitor the implementation of a
benefit sharing agreement entered into between a
lcounty government and affected entity;
‘conduct research regarding the exploitation and
elopment of natural resource and benefit
sk ring in Kenya;
determine appeals arising out of conflicts
arding the preparation and implementation of
nefit sharing agreements;
advise the national government on policy and
enactment of legislation relating to benefit
ring in resource exploitation;
oversee the establishment of benefit sharing
mmittees;

=

a) eoordinate the preparation of benefit sharing |..
e} determine -appeals—arising —out—of—confhcts

lFegarding-the-preparationand-implementation—of

(1) The functions of the Authority shall be to -

Section 6(1)(g) of the current Bill
provides that the Authority should
determine appeals arising out of
lconflicts regarding the preparation and
implementation of benefit sharing
lagreements.

IThis is despite the fact that the
uthority coordinates the preparation
lof the agreements. Section 6(1)(g)
should therefore be deleted to comply
with the concept of nemo judex in causa
sua which is a natural justice principle
that means "no person can judge a case
in which they have an interest".

Instead, we propose the inclusion of a
new separate dispute resolution clause
that enables access to independent
mechanisms for resolving conflict.
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nsure the proper and timely payment of funds
counties and local communities as provided
er this Act;
build the capacity of local communities in
otiations for benefit sharing in consultation with
 relevant stakeholders;
prepare national guidelines on benefit sharing in
sultation with the relevant stakeholders;
) identify, in consultation with sector-specific
anizations, incentives and benefits to promote
conservation of natural resources;
promote value addition in natural resources;
) promote local content initiatives on the
ploration and exploitation of natural resources
der this Act;
) promote the restoration of the environment
er the exploitation of a natural resource in an

ected county.
e Authority shall have regard to the following in

rformance of its functions -

(c) obligations imposed on Kenya under any
international treaty or agreement relating

to the exploitation of natural resources.

c) obligations imposed on Kenya under any
nternational treaty or agreement relating to the
lexploitation  of  natural  resources, their
lconservation, environmental protection, including

but not limited to the Convention on Biological
Diversity _and the United Nations Framework
IConvention on Climate Change and any protocol or
lagreement thereto.

Kenya has committed itself to a variety
of international environmental law
treaties or agreements that promote
natural resource conservation and
Iclimate mitigation.  Such obligations
should also be considered beyond
traditional “exploitation.”

(2) (a) The Chairperson shall be competitively
recruited by the Public Service Commission
and appointed by the President by notice in

the Gozette.

2) (a) The Chairperson shall be competitively
recruited by the Public Service Commission and
lappointed by the President by notice in the Gazette.
b) The Chairperson shall perform the following
functions:

(i) chairing and leading board meetings;

IThe functions of the chairperson have
not been outlined in the Bill. It is
important to state the functions to in
lorder to distinguish the roles from the
IChairperson from those of the Director-

iGeneral (DG) who is the Chief Executive
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(i) ensuring that meetings are conducted in_an

lorderly and efficient manner;

(iii) coordinating the recruitment and selection of

imembers of the Authority; and

(iv) _managing the relationships between the

IAuthority, the public and all relevant stakeholders.

fficer of the Authority and secretary to

he Board. While the roles of the DG are
lenumerated, those of the Chairperson
lare not.

e Board shall conduct its affairs in accordance
h the provisions of the Schedule

The Board shall conduct its affairs in accordance
with the provisions of the Constitution of Kenya,
relevant legislations, and the Schedule of this Act.

IThe proposed definition has an
lexpanded scope to ensure that the
Board complies with the important
regulatory framework of the country.

) The Authority shall, in consultation with the
uncil of County Governors and relevant national
vernment entities and upon conducting public
rticipation, determine and review the amount of
yalties and fees payable by affected entities in
spect of a particular sector where a written law
oes not prescribe the royalties or fees.
) In making a determination under Subsection (1),
e Authority shall take into account —
) the total capital investment of the affected
entity;
b) the prevailing international market value of the
Jkommodity from which royalty is payable;
Hc) the commercial viability of natural resource
being exploited;
“ d) the impact of the exploitation on the local
kcommunity, the affected county and the
~lenvironment; and
“‘ e) obligations of the affected entity under any

\We recommend the modification of Section 24(1)(e)
land adding a new section (f) as follows:

(e) obligations of the affected entity under any
lexisting benefit sharing agreement with the
laffected county, any community development
agreement _with impacted communities, _any
lagreement with other relevant stakeholders, or

obligations _imposed by existing _laws _and

egulations.
(f) the activity's positive contribution to the

lenvironment as a justification for reduced or zero
royalties or fees.

Section 24(1) (e) has been modified in
the proposed recommendation in
recognition of the fact that existing
benefit-sharing agreements are not
usually made just between affected
lentities and county governments. On
the contrary, there usually exist other
parties such as individuals, community
lorganizations, government entities and
many others, that impose obligations on
lthe affected entity. In fact, the Climate
IChange (Amendment) Bill, 2023, already
requires project proponents to enter
into a ‘“community development
lagreement” with impacted
lcommunities.

ISub-section (f) is added to ensure the
positive contribution of an activity is
taken into account when determining

lexisting benefit sharing agreement with the
ffected county.
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royalties as a means of incentivising

more of such projects.

To ensure comprehensiveness with

Authority shall take into account —

munity, the affected county and the
vironment; and

IAmend this Section by inserting the words direct

respect to the different impacts that the

nd indirect: P
% lexploitation can have on local
the impact of the exploitation on the local lcommunities, both direct impacts (e.g.,

d) the direct and indirect impacts of the employfment)and indirect impacts (e.g.,
lexploitation on the local community, the affected law enforcement) should be expressly

lcounty and the environment;

stated in this Clause.

exploitation of resources usually

retained revenue amongst counties sharing

a resource under sub-section (3) the

i Authority shall take into account —

| (a) The contribution of each affected
county in relation to the resource;

(b) The inconvenience caused to the
county in the exploitation of the natural
resource; and

(c) Any existing benefit sharing agreement
with an affected entity

r (4) In determining the ratio of sharing the

(4) In determining the ratio of sharing the [The
retained revenue amongst counties sharing
a resource under sub-section (3) the
Authority shall take into account —

(a) The contribution of each affected
county in relation to the resource; For

(b) The inconvenience caused to the |be
county in the exploitation of the natural
resource;

(¢) The benefits enjoyed and costs incurred
by each county in the exploitation of
the natural resource; and

(d) Any existing benefit sharing agreement
with an affected entity.

results in benefits and costs. It is
lessential to determine the benefits and
lcosts borne by each county when
determining the benefit sharing ratios.

lcounty faces majority of the side-effects
from the exploitation going on in the
lother county.

[There is currently only one schedule in the

example, the resource may majorly
based in one county but another

27

1) Every affected entity shall enter into a benefit
‘kharing agreement with the relevant county
lgovernment before the exploitation of a natural
resource in the affected county.

(1) Every affected entity shall enter into a benefit
Bill

laffected county,_and the county government shall

sharing agreement in _the form of agreement
kubstantially reflecting that set out in the [Second] [of the board of the benefit sharing authority.
Kchedule with the relevant county government |'V¢ recommend the Bill create a second
before the exploitation of a natural resource in pchedule ‘that sets out a. standérd
template for all benefit sharing

, set out to guide the conduct of business
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lensure that the benefit sharing_agreement is
lentered into without inordinate delay, and in any
lcase no later than sixty days following the request
lfor agreement being made by the affected entity.

Where the county government rejects a request to
lenter a benefit sharing agreement with an affected
lentity or fails to enter the agreement within the
lsixty days, it shall provide the affected entity with its
reasons in_writing _and make best efforts to
lcomplete the agreement immediately thereafter.

greements  outlining minimum
provisions for a fair and equitable
benefit sharing agreement.

hould the Bill not adopt our proposal to

reate the schedule providing a benefit

haring template we propose that the
benefit sharing authority develop one to

uide parties and this requirement be
lset out in the Bill.

There is also need for county
overnments to enter benefit sharing
greements without causing undue
elays that jeopardize the operations of
ffected entities, hence the proposal for
la prescribed timeline within which
these agreements need to be
lconsidered and entered into.

| 1) Every affected entity shall enter into a benefit
- Isharing agreement with the relevant county
- lgovernment before the exploitation of a natural
resource in the affected county.

nsert a new Section 27 (3) stating as follows:

The following shall be exempt from the requirement

to enter into benefit sharing agreements under this

section:

(a) an affected entity conducting
environmentally beneficial activities; or

(b) an affected entity already subject to benefit
sharing under an existing written law.

IWhere any dispute arises on whether an affected
lentity _is _conducting environmentally beneficial

lactivities under sub-section (a), this dispute shall be

lAgreements with counties may be
Iduplicative or unnecessary in some
lcases, including where a project is
lentirely located on private or communal
lands, and a community development
lagreement or other such benefit-
lsharing agreement already exists.

We propose an exemption for affected
lentities that are already subject to
benefit sharing agreements under other
written laws (to for example capture

tthose running carbon projects and
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settled in accordance with the dispute resolution falready covered under the Climate
lAmendment Bill for example); or
lentities  carrying  environmentally
beneficial activities. A new dispute
resolution provision (Section 44) is
proposed to deal with any arising
disputes.

IThe requirement in this section involves
the affirmative vote of a political body

rovisions set out in Section 44.

(1) Every benefit sharing agreement shall be [insert additional wording as below-

proved by the respective county assembly prior 30 (1) Every benefit sharing agreement shall be
the execution of the agreement by the respective fapproved by the respective county assembly prior [and has the potential to mire the project
unty government lto the execution of the agreement by the respective [developers in potentially drawn-out
lcounty government , and the county assembly shall |negotiations and multiple layers of
review and approve the benefit sharing agreement [approvals, above and beyond what is
ithin thirty days of receipt of the agreement, falready a very costly and time-intensive

failure of which the agreement shall be deemed as |process. These added burdens will
discourage project developers from

lestablishing environmentally beneficial
lprojects to conserve natural resources
lor combat climate change in Kenya. We
propose a 30 day timeline within which
la county assembly shall hear and
approve benefit sharing agreements,
lotherwise they are deemed approved
lautomatically to ensure the process is
not drawn out.

approved.

_ |Local Benefit Sharing Forum nsert the following new sub-section (8): This new wording is proposed to enable
tthe Local Benefit Sharing Forum to be

The County Government shall facilitate and ensure i .
I : - " lable carry out its community
he unrestricted access to information necessary for . X
" g ; representative role under the Bill

I the Local Community Benefit Sharing Forum to X R X X
It . . RO o leffectively, by having full information
kcarry out its functions, within the limits of any . - :
I 7 that is necessary for negotiating benefit
written law.
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lsharing agreements and identifying and
f loverseeing the implementation
‘ projects.
7 (1) A person who - IDeletion of sub-section 3 in its entirety Sub-section 3 of this section is
(a) Fails to furnish information required to be H3)———Where a-body-corperate-isfound-guilty-of lunreasonable. The sub-section aims to
lan—offence—under—this—Act—eve impose criminal liability on every officer

of a corporation regardless of

furnished to the Authority under this Act:
(b) Makes a statement which the entity knows [corperation—is—é d—to—have-committed—an
to be false or which the entity has no reason [offerce-and-is—tiable,on—conviction—to-a-fine-not knowledge or intent and should be
to believe to be true; or lexceeding-two-milion-shillings-orto-tmprisenment [struck off. Such punitive punishments
f (c) Knowingly makes a false statement under for-a-tarm-notexceeding three yearserto-both-such Wwill only discourage project proponents
f this Act; lfine-and-imprisoRment: lfrom investing in Kenya.
| commits an offence.
4) An affected entity thatcontinuesto-beinbreach [Sub-section 4 is vague, unclear and
creates an opportunity for negative

‘ (2) A person who is found guilty of an offence

under subsection (1) is liable, on conviction, ef-this-Aet that is convicted of an offence within
l - this Act, may be liable to the cancellation of its fexploitation. It is not clear what breach
‘ (a) Inthe case of a natural person to a fine not license of this Act means, there is need for
1 exceeding two million shillings or to clarity on what would possibly warrant
| imprisonment for a term not exceeding jan affected entity's loss of its license.
I three years or to both such fine and Punitive punishments issued without
imprisonment; and clarity of reason and or process would
(b) Inthe case of a body corporate to a fine not discourage project developers from
f exceeding five million shillings. investing in the country.
(3) Where a body corporate is found guilty of
an offence under this Act, every officer of
‘ that corporation is deemed to have
| committed an offence and is liable, on
i conviction, to a fine not exceeding two
million shillings or to imprisonment for a
| term not exceeding three years or to both
such fine and imprisonment.
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(4) An affected entity that continues to be in
breach of this Act may be liable to
cancellation of its license.

ransitional provisions

IAdd a new sub clause 38(3) that states:

Where an affected entity has prior to the

lkommencement of the Act already entered into a

benefit sharing agreement with a relevant county

overnment for_an ongoing project, the terms

lagreed shall continue to apply between the parties

until their contractual expiry.

lOur suggested amendment is aimed to
prevent the reopening of negotiations
lon the commercial and non-commercial
lterms already agreed in benefit sharing
lagreements for ongoing projects.

nsert the following new Section 44 o
n dispute resolution:

44 (1) Any dispute arising under this Bill shall
be subject in the first instance to_the
dispute resolution mechanism set out in the
benefit sharing agreement between parties
and be resolved within thirty days from the
date the dispute is raised.

Where a dispute is _not_resolvable in
accordance with subsection (1) as a benefit
sharing agreement is not yet in force; the
benefit sharing agreement does not contain
a dispute resolution mechanism clause; or
the dispute is not resolved within thirty
days _as required, the dispute shall be
referred to the National Environmental
Tribunal.

(2)

The Bill does not contain a standalone
dispute resolution mechanism and it is
important to include one.

The one instance dispute resolution is
imentioned in the Bill is in Section 6 (1)
g) where the Benefit Sharing Authority
is granted the function of "determin(ing]
lappeals arising out of conflicts
regarding  the  preparation  and
implementation of benefit sharing
lagreements."

\We submit that the National Benefit
ISharing Authority is not an appropriate
lbody to determine resolve disputes
between the parties since it is involved
in matters such as the preparation of
benefit sharing agreements which may

present a conflict of interest, and we
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(3) Where a party to a dispute in subsection (2) |propose a more neutral party through
above is dissatisfied with the decision of the [this proposed addition.
National Environmental Tribunal the party

may lodge an _appeal before the
Environment and Land Court.







PEACE AND DEVELOPMENT NETWORK TRUST
(Peace-Net Kenya)

D DEVELOPMENT NETWORK TRUST (PEACENET)-NORTH EASTERN REGION

to the invitation for memoranda for Kenya Gazette Supplement No. 177 (Senate
16), the Natural Resources (Benefit Sharing) Bill 2022, Peace and Development
rust-North Eastern Region, wishes to make the following submission as it relates to
nd how it can contribute to equitable and mutually beneficial sharing of water
between farmers and herders. The submission is based on experiences arising
licts between herders and farmers along the 400 kilometres boundary between

nd Tana River counties.

vernments and local communities, considering that due to climate change induced
lities, water is becoming increasingly scarce, and a cause of intercommunal conflicts
competition over who gets to benefit from accessing and using water resources,
a need to have a dedicated sub-section in the bill that addresses equitable and
le access to water resources between counties and communities therein.

und to Conflict over access and use of Tana River between Communities
olutfon in Kenya has had immense benefits accruing from giving citizens an opportunity
partifipate in governance at local levels, equitable share of resources nationally and

nd sharing of transboundary resources especially in zones where county boundaries
wain] contested. Demographic pressures, climate change induced vulnerabilities,
cdmpefing access and exploitation of resources inevitably have continued to incubate and

intensify these conflicts.







any official justifications for the three-mile strip exists, within the historical context,
lausible rationale for the three-miles strip is that the colonial government and post-
vernment retained the three-mile strip largely due to fears-real and imagined-that
inantly Somali regions on Northern Kenya wanted to secede and join the “Greater

in Kenya. Decades later, this unresolved three-mile strip question remains a classic
torical injustice especially for a county that has had very painful experiences in the

ckage of access to the river and ddestruction of crops: On one hand, herders often
iffd it challenging to access the river due to farmers blocking access and this forces
m to drive their livestock through farms where they destroy crops. In retaliation, the

sufle sustainable exploitation of the environment and natural resources and the equitable

}ing f the accruing benefits.
| recommend the following for inclusion in the bill:

o make the bill more inclusive of different scenarios where natural resources are
xploited, in part one, sub-section 2 on definitions:

a. Expand the definition of affected entity to include communities that have to
share a natural resource either for subsistence or commercial purposes;

b. Expand the definition of exploitation to include non-commercial benefits such
as subsistence.

c. Redefine local community to mean people living in an area within which a
natural resource is situated instead of in a “Ward”

d. In place of people displaced to make way for the exploitation of natural
resources, redefine as “people negatively and directly affected by the
exploitation of natural resources”.







port to meet their specific requirements.

sidering the critical importance of water as a natural resource, have a sub-section
beneficial and equitable access to water resources. The section should make
visions for establishing and demarcating water corridors for herders at intervals of
kilometers. This will affirm the principle of “Equitable but differentiated needs”.
ortantly, it will help address the many violent conflicts between pastoralists and
mers over access to water resource.

Part 11, Section 6 which addresses the functions of the Benefit Sharing Authority,
e the authority a mandate to develop guidelines on natural resources sharing
tween communities in situations where equitable share of a natural resource is
sential to survival and livelihoods of affected communities. E.g. riverine resources.
broader and inclusive definition of benefit sharing to capture equity, monetary and
n-monetary gains such as access to water resources e.g. rivers.
section 28, 2 (d), on composition of County Benefit Sharing Committee, include
lusion of youth in the membership.
section 29 (8), include “the County Chief Officers responsible for matters relating to
tural resources in the respective counties shall serve as joint secretaries to the

acelflet Coordinator, North Eastern Region.
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Dear Sir.

Nnoranda on Natural Resource (Benefit Sharing) Bill (Senate Bills No.6 of 2022)

Re: Subbmiss n!ol Men

Nature the l-ast [Africa Natural History Socicty - appreciates the National Assembly for this
consultati
nevie L(’ the bill and noted that the bill proposes a revenue sharing formula as follows: 20% to
uncl of National Government (60% futures fund: and 40% natural resources fund). Of the
10 be shared 60% to national and 40% to county (40% community projects and 60% county

We have
sovereigl
balance
expendit

. Nature Keny L]Lﬁcsls vour consideration of the following recommendations. based on public participation and
equity - submissions:
U I 1¢ definition of “benefit: 1o read as follows:
*mcans any eains. proceeds or profits from the exploitation of natural resources.  that arc
ifled not to lead to the following risks:
eduction of returns on green projects thus reducing the incentive 1o invest in green economy
rajects.
1ckcase in the cost of solar power which will discourage people from installing solar panels. and
rive some users back to fossil fucls such as kerosene.
1erease the cost of wind power. keeping electricity bills high and driving up inflation.
1¢tease cost of exploiting water legally. driving people to continue illegal abstraction™
2. end dd*ﬁnili()n af “benefit sharing™ to read “means the sharing of any benefits arising from the
ldh of natural resources in a fair and equitable manner where the costs accruing to communitics
ng the resaurce as the most important custodians are offset for local communities 1o sce net
Inbm natural resources projects in order to preserve the natural resources™.
3. turcffis lllndcwomu serious degradation. Urgent action is nceded now! The best investment for the
‘ntmlmn is intact natural resource base. Thercfore change Clause 8 (2) as follows:
I
Clause he monies paid into the sovere (:n wealth fund under subsection (1)(a) shall be paid as follows

into the fallow ng funds constituting the sovereign wealth fund —

| needs to! factor in management and conservation of the natural resources in addition to
tion. \dturdl resources do not manage themselves hence the cost ll]LUllCd b\' mamoumnl




agencies need 1o be met before sharing of benelits acerued. These agencies include mandated
covernment agencies. national non-governmental and civil socicty oreanizations. Community Based
Oroanizations such as Water Resource Users Associations. Community Forest Associations and Site

Support Groups und others who cun demonstrate thetr contribution in conseryation and management of

natural resources.

Specific comments:
Preliminary: Clause 1T~ Review the definition of the terms “affected enrine™ currently reading “on
organization or person involved in e cxplodiation of a natiiral resonree” o read:

AtTected enttns . “an oreanization o person iovolved i the conservation, mdanagement or cxploiraiion

of a natiral resources”.

Application of the Act: Clause 3 — Phe bill necds 1o recognize that there are natural resources whose valug
today is vet 1o be determined. The ccosystem services offered by the resources need to have avalue. This will
increases the natural resources benefits and contributions. These services include clean air. ramfall. clean water.
shelter. carbon sequestration and medicinal values. Amend Clause 3 as 90folows:

ADD (¢} sott and sand.

ADD (hy Fcosystem services whose value 1s vet to be determined.

Guiding principles of benefit sharing: Clause 4 — Amend to include the principle of costs and costs
sharing. The bill is skewed 1o focus on benefits without factoring those that interact with natural resources by
managing them. Those managing conservation arcas incur huge costs including human injuries. deaths.
livestock predation and destruction of property. These costs should be included 1o cushion communities that

have sulfered without any forms of compensation. Fheretore amend o add “recogaition and factoring of Goi
and cost sharing” as a principle to read:

Clause 4. () “recognition and factoring of costs aind cost sharing”
Collection of rovalties and fees: Clause 6 - Amend Clause 6 (1) by adding “relevenn stakeholders aid

communitios” 1o read as;
Clanse 6 (1) “the commission shatl in conswdtacion with the Council of County Governors and relevant
national covernment entivios. and relevant stakehotders and communities. determiine and review the
amount of rovaltics and fees pavable by affecred entities in respect of o particular sector where the
writien lavw does not prescribe the rovalties or fees™

Collection of royvalties and fee: Clause § (3): Communities bear the greatest responsibility and costs towards
protection and conservation of natural resources. The Bill needs w provide for adequate incentives.
Amend clause 8 (3) o increase the pereentage for community projects from 40 to 60% to read as:
60% of the revenue assiened to the Covny Government shall be utitized (o implement focal commnrunity
projects geared towards protecting, conserving and promoting sustainable use of natural resources
vwhile 40% shall be uiilized for the benefit of the eniire County.

Since Kenva doesn't have a large. highlv-profitable extractive industry on which to base a Sovercien Wealth
fund. the Government should consider tapping global natural resource extraction such as by adding a carbon

border tax such as the EUis doing.

Yours sincerely

D
by

Paul Matiku,

Lxecutive Direcror. Nature Kenya

T



istory of Nature Kenyva is atached for vour information.

yund information about Nature Kenya

Nenya - the Last Africa Natural History Society (EANHS) - s Africa’s oldest
nental Society. established in 1909 to promote the study and conservation of nature in
A-\‘friczl. We remain a non-political and not for profit membership Society. Our mission is
ing nature and people. Our work is firmly based on partnership. science and action. We
best available science 1o inspire positive action for biodiversity by and for partners -
fment. local communities and private scctor.

Kenva takes practical action. We work with and for people - to improve their quality of
nigsidc. and as a result of. nature conservation. We collaborate with others wherever
¢ at local. national. regional or global levels. linking with community  groups.
Aments. businesses. universitics and civil socicty groups to increase the impacts ol our

v our achievements include:
Founded the National Museums of Kenya. now a world-renowned institution for research
and education.
Published. since 1910. the Jowrnal of East African Naral History. a respected scientific
Journal now jointly produced with the National Museums.
Established and maintained. with the National Museums of Kenva. a comprehensive
natural history library.
tngagcd its members in the study. enjoyment and conservation of nature in Eastern
Africa. through field trips. lectures. publications. and opportunities to take part in
fesearch activities since 1909.
Identified and designated Important Bird Arcas (IBAs) for Kenya, in collaboration with
the National Muscums: and documented the plants. animals and other biodiversity of
J-astern Africa as a contribution to expanding the taxonomic scope of priority setting
from 1BAs to Key Biodiversity Arcas (KBAs). Since IBAs are KBAs based on birds. they
are today referred to as Important Bird and Biodiversity Areas.
Encouraged and supported community-based organizations to become Site Support
Groups (SSGs) promoting conservation and alternative livelihoods at Important Bird
Areas. especially those without official protection status.
Developed  partnerships among Government and non-government organizations  for
sustainable conscrvation action at 1BAs through the Important Bird Arcas National
;‘1 Liaison Committee (IBA-NLC). We work with others in the development of policies.
* legislation and institutional frameworks that safeguard the ecological sustainability of
IBAs in Kenya
Mobilized resources to connect nature and people to take action for biodiversity
conservation through development and implementation of donor funded projects at
priority IBAs in Kenya.
o Work globally through the Birdlife International Partnership and its network of like-
minded organizations in Eastern Africa and beyond in 117 countries and territories.
- more information visit our website at wwiv.naturckenya.org
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'Wildlife Works is pleased to send you the following comments on The Natural Resources
Shafling) Bill, 2022

(Benefit

|

WP Wve are
| Wildlife Works is a community-centred forest conservation company that develops and

implements reducing emissions from deforestation and forest degradation (REDD+) projects.
Through our projects, we aim to enable local communities and governments to protect
forests and biodiversity, develop sustainable livelihoods, and meet the goals of the Paris

Agreement.
Wildlife Works is the largest REDD+ project developer in the world by historic carbon credit

issuance, and the largest project developer in Africa.

Our first REDD+ project was the Kasigau Corridor Project in Taita Taveta County. It was also
the world's first ever REDD+ project registered under Verra.

The Kasigau Corridor Project is 200,000 ha, generating over 1.5M tons of carbon credits
per year. As part of the benefit sharing agreement with communities, over US$1.6 million
has been invested in Taita Taveta’s public services over the last three years at the direction
of the local community, including in water infrastructure, roads, healthcare, education, and

agriculture.

Infraduction
e welcome the Kenyan Governments efforts to ensure the benefits of any natural resource

loitation are shared fairly, and the rights of indigenous peoples and local communities are
spected. Clearly Kenya is pioneering the way forward in these areas.

also not clear how this bill links to other, related bills, such as The Climate Change (Amendment)

3l and The? Ca'rban;Credjt‘Tryaq_@[j -and Benefit Sharing Bill.

Lo 1%
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Comments
There are other bills assented and in development that will make benefit sharing requirements of
carbon projects:

e The Climate Change (Amendment) Bill 2023 requires community development agreements
in carbon projects. These agreements see that 40% of aggregate earnings from land-based
projects is managed and disbursed to the community.

e The Carbon Credit Trading and Benefit Sharing Bill, currently in draft form, is also making
benefit sharing requirements of carbon projects.

As such, we would ask that the Natural Resources Bill makes it clear that these projects do not fall
within its jurisdiction. It will not be possible to satisfy the financial requirements of all three bills in

their current form. Nor will it enable any future land-based projects to be developed in Kenya, as
they will be financially unviable.

The bill itself asks the Benefit Sharing Authority to identify incentives and benefits to promote the
conservation of natural resources. One way to do this is by incentivizing nature-based solutions,
that are made feasible by selling carbon credits on the carbon market, removing any requirement
for public funding.

Recommendations

Make clear that conservation and nature positive projects do not qualify under the
definition of ‘exploitation’. The definition is unclear, as it refers to the ‘use’ of natural
resources. This could encompass conservation or even projects which uplift biodiversiuy.

Defer to the Climate Change (Amendment) Bill 2023 for all carbon related benefit sharing
requirements, so as not to double tax or confuse.

Remove reference to the Wildlife Conservation and Management Act (WCMA) at Article
41. The inclusion of the Natural Resources (Benefit Sharing) Bill in the WCMA will
disincentivize wildlife and biodiversity conservation, making it more difficult for Kenya to
achieve its sustainability targets.
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oM: THE NATURAL RESOURCES OF KENYA WORKING

1. Transparency International Kenya
Transparency International Kenya (TI-Kenya) is a non-profit organization founded

in 1999 in Kenya with the aim of developing a transparent and corruption free
society through good governance and social justice initiatives. TI-Kenya is one of
the autonomous chapters of the global transparency international movement that
are all bound by a common vision of a corruption free world. The mission is to

champion the fight against corruption by promoting integrity, Transparency and

accountability.

2. Kenya Oil and Gas Working Group (KOGWG)
The Kenya Oil and Gas Working Group (KOGWG) is a public interest network that

advocates for sustainable development and good governance of the nascent Oil

and Gas Development Sector in Kenya.

3. Community Action for Nature Conservation (CANCO)
Community Action for Nature Conservation is a public interest Environmental Civil
Society Organization registered under the NGO Coordination Act (1990) of the laws
of Kenya in 2008. It consists of multi-disciplinary professionals and practitioners
motivated and committed in advocating for and contributing to good

environmental governance, conservation and sustainable use of natural resources

and responsible development.
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4. Conservation Alliance of Kenya
Conservation alliance of Kenya a membership organization registered in Keﬁya as
an umbrella body to advance the preservation, protection and management of
wildlife and its habitats and features of landscape with geological an

physiographical value in Kenya.

5. NATIONAL ALLIANCE OF COMMUNITY FOREST ASSOCIATIONS
This is an umbrella association of all registered Community Forest Associations in
Kenya. Its main activity is to lobby policies and advocate for the rights of

communities.

6. KENYA WILDLIFE CONSERVANCIES ASSOCIATION
The Kenya Wildlife Conservancies Association (KWCA) is a national landowner and
community led membership organization, established in 2013 to catalyse the
growth of, and act as a collective voice for community and private conservancies in
Kenya. KWCA works to create an enabling environment for conservancies to thrive
by advocating for the right policies, laws and incentives, and supporting them
through information sharing and capacity building. KWCA’s network consists of 184
wildlife conservancies from across 31 Counties covering more than 7.1 million
hectares, directly impacting the lives of 930,000 households and securing the 65%

of the country’s wildlife that is found outside national parks and reserves.

7- KENYA NATIONAL ASSOCIATION OF WATER RESOURCES USERS’ ASSOCIATION
The Kenya National Association of Water Resources Users Association is a national
forum bringing together all the Water Resources Users in Kenya. The Association
advocates for good Water governance and sustainable management of Water

Resources Management in Kenya.

8. NATIONAL ENVIRONMENT CIVIL SOCIETY ALLIANCE OF KENYA
This is an Alliance of individual CSOs that articulate and advocate for issues on the

environment and Natural Resource Management in Kenya.



9.

10.

11.

12.

13.

EAST AFRICA WILDLIFE SOCIETY
This is an organization dedicated to maintaining and improving one of the most

pristine and rich natural resources left on the planet.

INTER-RELIGIOUS COUNCIL OF KENYA

This is a coalition of all major faith communities in Kenya that works together to
deepen interfaith dialogue and collaboration among members for a common
endeavour to mobilize the unique, moral and social resources of religious people

and address shared concerns.

SUSTAINABLE ENERGY ACCESS FORUM OF KENYA
This is a forum bringing together energy sector players in Kenya to enhance multi-

stakeholder engagement in addressing challenges facing energy sector.

KENYA CHAMBER OF MINES
This is an organization representing the interests of Kenya Miners and Mineral

traders.

ASSOCIATION OF WOMEN IN ENERGY AND EXTRACTIVES IN KENYA
This is a Nationwide organization that aims to connect women in Kenya with
professional and business opportunities in the extractives value chain through

fostering relationships and sharing knowledge and experiences.

NATURAL JUSTICE
This is a Pan-African Organization for lawyers for communities and the environment
specializing in human rights and environmental law in pursuit of both social and

environmental justice.



14. Drylands Learning and Capacity Building Initiative (DLCI)
This is a national organization with aims to improve policy and practice in the horn

of Africa.

INTRODUCTION

Environmental Civil Society Organizations and Community Based Organizations listed
above convened and had an opportunity to review the Natural Resources (Benefit
Sharing) Bill 2022. This written submission is premised on civil society and public
participation requirements and duty to ensure good governance by duty bearers that will
ensure revenues accrued from the sustainable utilization of natural resources benefit the

people of Kenya as well as ensure the protection of both the environment and human life.

The Natural Resource (Benefit Sharing) Bill 2022 is a positive step in establishing a system
of benefit sharing in Natural Resource utilization by both the National Government,
County Governments and local communities. The Kenyan Constitutional under Article 69
gives the National Assembly the obligations to legislate laws and Regulations on the

environment and Natural Resources for intergenerational and intragenerational wealth.

Based on the expertise, experiences and tacit and explicit knowledge, all the above-listed
organizations wish to make the following general and specific submissions and

recommendations for consideration towards the improvement of the bill: -

GENERAL COMMENTS

1. The bill needs to be harmonized with existing laws that govern natural resources
including the Mining Act, 2016, Petroleum Act, 2019, Energy Act, 2019 and Fisheries
(management and development) Act 2016, Natural Resources (classes of
transactions subject to ratification) Act no. 14 of 2016, Environmental Management
and Coordination Act, 1999, Wildlife Conservation and Management Act 2013,
Community Land Act 2016 in order to avoid conflict on between the bill and already

enacted laws.



While the bill proposes to include a provision on Access to Information under the
Miscellaneous Provisions Section, Access to information is a fundamental right
provided for under Article 35 of the Constitution of Kenya. It is very critical for
enhancing the participation of citizens in decision making processes that affect
them including the management of natural resources. In this case, access to
information including contracts and benefit sharing agreements entered into will

also help enhance transparency and accountability among the duty bearers.

Inclusion of alocal community benefit sharing agreement in addition to the county
benefit sharing agreement, or rather, an elaborate guidance on how local

communities’ interests will be reflected in the county benefit sharing agreement.

. The Bill should propose a model benefit sharing agreement to be included as an
Appendix, outlining basic provisions, including rights and obligations that must be

contained in benefit sharing agreements.

Transition provisions should provide for timelines for the establishment of the

various Funds referenced under the Bill.

. The Bill should incorporate provisions specifying a transparency and accountability

criteria for the allocation and investment of the benefits.

The Bill does not clearly bring out the element of public participation. It is not clear
at what point in the benefit sharing cycle the public should be involved. The

public/local community should have power to negotiate.

. The Natural Resources (Benefit Sharing) Bill 2022 makes reference to the draft
Sovereign Wealth Fund Bill, 2019. Proposal to fast-track the enactment of the
Sovereign Wealth Fund Bill 2019 in order to operationalize the futures fund and the

natural resources fund proposed under section 8 (2).



‘Ajuo sanudA3l 03 SjUBWIY
Suueys ysuag oYy Supiwy jusasud

SNY} PUB J1ISIOYM 3G [IM UORIULIP SIYL

*A313UD pa3daje ue Wody
JUBWUIA0Z AQ Pa3d3[|02 S3IUOW 310 10
S994 ‘sanjeuad ‘salAl)] ‘s934 ‘sannp ‘saxe}
SIpNU| YdIYym uoiuyap aaisuayasdwod

aiow e jdope 01 |9 3y} 404 PIIN

10V 343 AQ PaJaA0d S103935S U}

Apuatapip sjgediidde si snuaAal wiay ay |

woJ} spasdouid Aieysuow-uou
pue Aejsuow yjoq apnpul

0} UOUYdP By} ISIAdY

TLOT ‘DY
A1u0yiny anuaAdy eAuay oy}
JO T UOID3S WOL) SINUIASY
$OuoRiulsp  8yr  Yyum

sonjedos wudy ayy adejday

'TL0T Yy

Ayoyiny eAuay|

anuaAay
3Y} Ul paJoydue se pauyap

9Qq Pp|NOYS dNUIAIL WD)

s}yauag J0 UOIULRQ

sanjekod Jo uoniuyaQ

dNU3ARJ O UoRIUYSJ

uonelaidiaiu] ‘L asnep

uonedynsnr /ajeuoney

UO1IEPUBLILLIODDY

uI3dU0d

asnep

SUOIIEPUIWIWOIY d1ydads



Oou s1 34343 3ey3 3o} 9Y3 o3dsap aaisuadxa

pue onbiun 2J4e  S224N0S3Y  DIIBDUINH

6102 [lIg 4MS
3Y3} JO JusWdRUS 3Y3} uo spuadap 610t
1119 4A\S Y3 Ul Puny S324N0SAJ [BINIBU Y}
pUB puny S34N3NJ Y3 JO JUSWIYSI|qRISD dY L

6102
1119 4MS 3U3 4O JUBWIDRUS 3y} 4O 3upjdes)
-3sey} ur yuepodwl st 4MS Y3 Sunoyduy

"uoId3s
9y} Jopun uoisinoid 3Y3 YUm uoniudp
JU} JO uoneziowdey ayy uj juepoduw]
'syyauaq Aueyduow-uou pue Aieysuow

=B

JusWIZY

Hoq O LAISAPU|

‘suoletauad aunyny 4o}
uonjeso|dxa pue uoneyojdxs
jussaud  JO  uOnEISPISUOD
pue Aynba [euonessuag-1aiul
jo 3|dpund ayy Suuoldey} si
SIYL ‘pPunq yijeap udiatanos

3y} ule3al 03 ||Iq Y3 404 PIIN

syyouaq Auejauow
-uou pue Aiesuow  yum

SonuoAal Wlia} 9y} wum_awm

S92.1N0Sal

Suueys e

720T
'sonuaAdl  wnajosad
pue s|etauiw Jo
juswageuew  JUSDIYD
pue uonessiuwpe
2Uy3} 104 sapiaoad
6L0C i 4MS ¥yl
‘puny yjeam

uSI19JaA0S 4O uOoBIUYRQ

Jus w1y Suneys

Wousg  jo  uonuyaq




03 3y3no JusawaZeuew pue UOIIRAIISUOD

S924N0Sal

Y

941IP|Im ul dIysidaumo pue| Jo anssi ay | :yum ddejday appim (p)E asnep | ay3 jo uonedddy ‘€ asnepd
"€ UOI}D3S JSpUN PaUIINO $924N0s3.4
J0U 5103235 S924N0S3J [eAnieU 21e|SIZ3| [ean3eu [[e sajesodiodug $924n0say Py
03 |19 3y3 Joj AeMa3] moj[e ||Im SIyL 1BY3} 3[NPaYDS 40O uoisnpu| |ednieN Jo1si7 | ay3 jo uopedyddy ‘€ asnep
01L0T eAUDY| O UOIINJISUOD) Sujueaw
*A843U3 }JO $92.4N0S J3Y30 9yl ul papiaoud | pue uonela.diaiul
pue s3>0l 33e40dioduUl 0} UOINIASUOD | BY} O} UOKIUYSP Spnjpu| (S924N0Say |eanieN,,
94} JO 09T
3211y Ul 3 03 paudisse Zujueaw ayy sey "924N0S3J [BINIBU DY} W04
}1J9USQg 924NOS3AL [BiNjRU B
leau punoj aJe Inq padse|dsip
‘Ajlunwiwod | 30U aJe JBY}  SIJUNLIWOD
[ed0] B jO uOluUyAp SY3 Japun Jujjje) | Y} IBY} BJNSus 03 ,pue,
wody juswade(dsip ueyy Jayjo sAkem | Jou pue ,Jo,, sI pasn piom sy} Ajunwwod
49430 Ul S351N0S3d [elnjeu JO uol3elIo|dXa | 38yl 24nsud 0} pasues|alay] | |ed0] B JO  uopiuysd

ayy Aq papaye sie oym S3)UNWIWOD

sdeq Ajunwiwod [eJ0] B JO UORIULYSP Byl

WOUBARUY a¥eus 33

*awes ayy SuluidA08 yomawelq |37

PV 1wswaSeuey
pue UOIBAIISUOD)
SHIPIM 3U3 J9pun uoniuyap

2y} j3dope 03 paau s| aiayl

$324n0saYy

13U JO  UOIIUYAQ




asie os[e Inqg Juawaaide Suueys yauaq
3y} 03 saiued usamiaq asue Ajuo jou
Aew s1o14u05 Yons 3eyy A2y si 31 asnedaq
s siyl ‘Apoq juspuadapul judleylp e
Aq paujwuziap pue yym padpoj aq pjnoys

sjuswaaslde Buleys ysuaq 03 Supejal

3y} 03 apew aq ued A1e3aldas
12UIqe) Y3 JO SUOISIDIP WOy
sjeadde Jaypng -Aiejaldas
puIge) oYy Aq paulwusep
pue pJeay 3q SIdIj4u0d JO N0
Suisue sjeadde jey3 sapinoud

udIym ig ayy ur uoisiaoad

SPIU0d o no Juisue sjeadde ‘g siyy | ojesedss e jo  uoisnpuy
40 suoisiroid ay3 jo uonejuswsa|dwy ayy | dY3 pue  Isnep  Siy} 4O Auoyiny
Buleasiano Joy s|qisuodsas Apoq oy} Sy | UOIIPP BY3 PUSWIWIOIAI IM | 9yl 4O suolduny (8) ydesgeueq (1)9 asnepd
‘suoieJaUSS dININY JFBUSQ UL JBy}
S92.N0sad Jeanjeu Jo uoneyiojdxa jussaid £ynba jeuoneisusd Suueys yyausq jo
40 UOIIRISPISUOD 03Ul 3¥e) |IM SIYL | -193ul 4o 3|dpund jo uoisnpu| so|dpund | sajdpuud Suiping ‘v asnepd

'spue| AJjunwiwod pue

a3eAld sia-e-sia spue| o1iqnd 1oy paijdde
s1 awi3a4 awes ay3 3ey3 a|qeiisn| Jou
94049433 S 3| "S9IDUBAIISUOD AJUNWIWOD
Jo 33eAud 1yIayMm (3D PUBT 'S) 3SN pue|
e se AJuo ‘@4|p|im Jo 3soy 3y} Aq auloq si
UORRAIDSUOD$0.3502.243.35NLID] SI SIY |

*Sowlida4 guleys 1o

syded




€ uonDas
J3pUn paujjINo S10313S dY3} UOIEBIIPISUOD

oul Supey AJAISN|DUL 94NSUD 03 J9PJo Uj

(ssniunwwod

snouagipul pue sOs))

S|BID140 JUSWIUIIA0D
-UON 7 1ses|1y e

A13s2104Sq

1918AASd e
SHIPIIMSd e
‘Jo uoisnpuy

pieoq Ayuoyiny
Bunieys yyausg

ay3 Jo uonisodwod

Aoyiny
ay3 jo pieog (1) Lasnep

‘sue|d 3ua3u0d [ed0] AJ40yINy By}
03 JWNs 0} pajepueW 2q P[NOYS SIUD
Pa3234Y “IUSIUO0D [Bd0| 4O JuswdojaAdp
98euew  pue  23BUIPIOOD  ‘93SIIA0
pinoys Ajuoyiny ay) aduay a3ejueape
ey Aew san)uUS  paldaye  ‘yuluod

|ed07 uo me| Sunsixa ue jo yde| 0} ang

*UOISSIWILLOD

93 JO SUOIsIDOp pue suoijde uleuad Jo Ino

JUS3UO0d |BDO|

uo suone|ngay jo uoisnpuj

‘Ul 34 |[BYs UOIS3P

osoym |eaddy jo nod

3y3 03 Aem ay3 [je 1o YSIH

(o) ydesZeueq (1)9 asnepd




"JU93U0D [ed0| d30wold [m siyL

‘lleaa.d pjnoys swiiay

3|qe.doAR) YaM Me| 943 4O |ig SIy}

40 suoisiaoid ayy ‘||ig siyy 4o suoisiroad
9Y3 YUM I[u0d sme| di1dads ay3 alaym
91049434l ‘SlUNWWOD 0} d|qeJoAey
pue3jqens AjLessa2au 30U aJe suoisiaoid
353y} ‘sme| dyads

40323s..Jayo Jspun  uiieys  jususq

umop uippuy ay3

pUB JU3UO0D [BD0] sd30wo.d
159 1BY3} SWLID} YUM ME|
3y} Jo suoisiaoid ayy ‘eroqe
0) PaJId}3] MB| US3IIM
JUBAR[J DY} JOPUN SULID}
UM ID1JU0D DY SIY3 4O
suoisiaoad ay3 Japun suLa}

3Y3 2J9ym 4y} papIAOId

*103295s 1By} 03 30adsau

yum Ajdde [jeys me] uayum
JUBAS[24 33 103235 92IN0Sa.
|ednieu Jejndijed e uj
Suueys 3yauaq 1o syuswied

‘s934 ‘Ayjekod ay3 saqudsald

s394 pue

(103235 10Yy3 03 103dsal Yam
Addp |ipys mp| ua33IM
JUDA3[aJ 3Y3 ‘924nosau
[pin3pu upnd134pd p Uy
Buupys 11fauaq Jo syuawdpd
‘saaf ‘Ayphos ay3 saqridsald
MD| U3331IM

D 213U/, (E)vT 3snefs




*43InoA pue sa1|Iqesiq Y3im suosiad

ynoA pue
Ajpusiapip pajqe suostad

}0 uoyejuasatdad apnjul

aAnejuasaldal

UINoA pue Ajiqesip

3JOYM SIIUUNWIWOD
[e20] 3y3 Aq pa1d3)d ‘Uapusd
aysoddo ayy Jo aq

[[eYys Wwoym o omj ‘suosiad

03 saniunyoddQ jenb3 pue ssauaAisnpu| pinoys (p) (7) oL uo1Id3S yyum uossad ppy anly (p) (2) grasnep
*A3unod ayy 03
‘Aieyauowl 2NUD2E [[IM YdIym Asejauow
-UoU pue AJe3aUoW dJe sHduUS] eyl -UOU SB [|9M SB S}IJauaq JUS WY Juswaa13y uneys
Suunsua ul |]iq 9Y3 dziuowiey 03 PadN fie3auow Jo uoisnpuj Suueys 1yauag yyauag “ (¢) Lz asnep

*S924 pue s313|eA0d 430q SI9A0D 1By}

(1) ¥T uod3s Y3im A>Ul3siSUOD 3INSUD O

salyehos piom

9y} J93Je $934 JO UOIsSN|dU|

sonjeAoy

40 uod3|j0d ‘(1) Sz asnep

*5103293S ssoJdoe a|qedijdde juomawieds
Suuieys 3youaq aAi3eILIOYINE puR J|3Uls B
o3ul Sulieys 3142Uaq UO suoisinoid [e10123s
pajuswgBely SnoueA  dzjuowuey 03
9q ued 3 ‘s10323s 3410 Ul JuLeys yauaq
Suiuianog syiomawely aAe|sI33] BUlISIXD

apassadns 03 si [|ig 943 JO WIe Y3 dI3YM

‘Buiieys yysuaq uo
sdomawely A1o3nyeys Auewnd
943 |]ig 943 93ew 03 papusauwe

3q Hed siy3 ‘AjpAneulally

‘lleasud [jeys seruNWWod

[B20] 03 S342Uq JO




pueT Ajunwuwod 3sn 03 uoiedRISN| 3y

9dU3Y puB| UO 3JE S3INOSII [RINJBU ||

yoeas Aq paysi|qeisa aq |jeys

aJayy, peat 03 (1) "LE uond3S

pajdaye

wiiel oyl 9319jeQg

paidape yoea Aq paysiqeiss
3q |leys a4yl (1) 1€

‘fAoyany ay3 yum paysodap

9q 03 juswoaily SBuueys

93 10} 03 awy =1enbape apiaoid shep 1z

EIIET:

('9IBUSS 3y} 03

paniwqgns aq A|snoaueyjnuwiis
lleys Ado> e pue uoindaxs
S 3o sAep auo Ayuamy uiym
Auoyine ayy yyum paysodsp
94 ||eYs 3usWwaa.3e

Suueys jyauaq yoe3-, pead

01 P3sIA31 3q P|NOYS UOIIIDS

Aoyny
33 YHM JudWwally
Suueys jyauag auyy

Sunisodap 104 sulswi

JuaWRIZY Suneys yyauag
e Jo |eaouddy : (z) o€ asnepd

y3u

|BUOIIN}ISUOS B S} Uoljewlo4U| 03 SS90y

‘suoie|ndal pue me|

U3131dM 13430 Aue pue 910t
1oV uoneWIOU| 03 SSIDY
3y3 Jo ¥ uondas pue eAuay| 4o
UORNIISUOD 33 JO SE JPIMY
03 123[qns (€) o€ uonaes

uoneWIOoU]
03 S$9228 03 331 Y3}

YHM U] U] SUORD3S PPY

0€ asnegd

*AAunod
943 UIY}IM S921N0Sa.
|ednieu ulew sy} YlIm seare

3y Bunuasaudas pue punoy

SI'931nosalfeinjeuayy




“ME| Ul pau(e}dJ 9q 0} Spaau ey} 1dadse

£33 B S1 UOIIRAISSUOD JH|PJIM Ul SDAIJUDU|

pue uolleAlasuo)
BJIIPIIM Y} JO 9/ uOIIBS

peat 03 9SNE|d 4O UOISIADY

€107 J0 LV 'ou1dy Jo 9L

uoldas 0} juswpuswy

L asnep

pa319zegd 24 [|eys WNI0)

Suneys jyousqg AUNWWOD [B20] 3y L
*2913WIWO0D) dA1INIXT A3UNOD dA13Dadsal
a3 Aq 3sa.a3u; pue uonendiuew

03 13(gns aq Aew jeyy (€) LE UOIIIS

03 pasoddo se uod3| ay3 ul Adesoowsp
104 sapiaoad asnepd siy] Ajunwiwod
[B20] 9Y3 O siaquiawl ay3 Aq paidald 9q
[leys wnuoy 3ulieys jyausq Ajunwiwod
|2D0] Y3 JO SIaqWiaw aY3 1eyl

sapiaoad yoiym (1) LE UOI3DSS SIDIPRIIU0D

‘uondas 839|=ed

winJo}
Suuieys 3yauaq Ayunwwiod
[B207 243 JO siaqUIdW

40 Juawiuioddy (£)'1€

*Ayunwiwod
[eD0] JO UORIUAP dAISUBYaIdwod

pue d13sijoym e sapiaold ydiym 910z vy

JAunwwod

[B0] 33 JO S3UBPISAI Y3

Aq payse “4spusg aysoddo
343 40 2q |[BYS WOYM JO OM}
‘suosiad aal} 40 uisiudwod
wnuo4 Sueys yyauag

[2207 B A}Unwiwod |Bd0]

*Aunwiwod

[E20] 3Y3 4O SIUIPISAI Y}

Aq paypae “apuas aysoddo
3U3 4O 34 ||BYS WOYM JO OM)
‘suostad aAy jo Suisudwod
wn.io4 Sueys yjauag

|[2207 B AJUNnWwiwiod [ed0|




{)94uoRn2as Ul saAnuBd 0 3adse

3y} JOo 9z uonIas Yum
9JUep.Jodde uj pauojjiodde
pue Ainseas] |euoneN
ay1 ojul pied aq |jeys syded
[EUOCHEN Ul 3jlp|im wWoly
JUSWUJSA0D [euOlIBN 3y}
Aq paniedas sanuanal 3y,
(gT) uonoesqgns SBuiuesu] (q
« PRINGLASIp
3Q ||eys awes 3yl yoiym
Ul Jduuew pue ainjeu
3yl pue ‘Suueys 3yauaq
**8uipsedau sauj|aping
9)e|nwoy ‘uoileso||y
3NUBASY UO UOISSIWWO)D
Yyl YUM  UOI}B}NSuU0d
ul, (T) uonaasgNs Ul spJom
8uimojjoy ayy Sunspag (e

-:Aq

Seue\

(3>v uswaBeueyy pue

UORBAISSUOY  SHIPIAR)Y

VT




££99€TS1LL0 121 | wod jlelu3@6gneweyUNINi (jlewy
IqOJIeN

§0500-8999Z X0g°0'd

dnoun Supjiop seD pue 10 AU

1032UIPI00D }IOMISN [RUOEN

newey NN

{SUOIEPUSILIODDL JO UOIIR[|0 PUE |[Iq D43 4O M3IADI B3} SP1eMO3 paxiom Apujof aaey

121 QUalWaSeURL $3.N0SaJ [RINJRU Ul PR3Saa3ul suoneziueSio Jo uonijeod e ‘dnoln Suniom eAuaY Jo s324n0say [en3eN 343 0 jjeyaq uQ

v (3ueys

u_“_.mcmmv $221N0S3aYy |ednleN




| s qHeMm ‘mss FIPeN | - a— : " .
\ f/._v—.\: HION10) S 10D TRIRCLING
4IN3y,
W

Y O

~ i dolisnr UNALOINS ), i«
M.,m??\ % 1V NLVYN 4
S s YOOUN

VANIN 4O FDNVITIV ALTIDOS
HA INAWNOWMANT TWNOILVN

VSO3N ¢

o‘isﬁﬁVA rlom
()
Alirennw®

a SR VANI
/5% 110 Vil P i TVNOILVNYILNI

<\/ZM¥ H_O . SVO B 1O VAN VA N
SONALEVER o ¢ w AONTHYASNYL C @




3} A5

UOIBID0SSY SAIDUBAIBSUOD 3JI|P|IM BAUSY

VO
¥

sSpAneU] JusNdoBAaQ vumng 105 Aoualy

e R e

SIC AT NV

anlenu buipjing
Ayoedeq pue
Buiuleay spuejhig




.

\ |
l‘ 1 Samburu Women Trust
/

a . I Gefro Imani Building
=/ Park Road. 3rd floor, Room 16. Nanyuki (Kenya)
P.O. Box 1763 - 10400, Nanyuki Kenya
Phone: +254 (0) 755 555 211
E-mail: info@samburuwomentrust.org
www,samburuwomentrust.org
SWH/Ref®/4/2023
Septembdf 4, 2023 "
Thé Cle '
NafionalfAssembly
Nalrobi
S OFprr-
Deqr SirfMadam, rcj/w
RE: THE NATURAL RESOURCES (BENEFIT SHARING) SENATE BILL NO. 6 OF 2022
THis is tRe brief memorandum of the Samburu Women’s Trust, an indigenous women-led institution based in
Nanyukf§ working for the advancement of women and girl rights among indigenous communities in the
v cquntryfon the BENEFIT SHAIRING BILL, 2022. Our concerns and issues are captured below;
Sectiond3 of the Bill is on preliminarics of the proposed legislation and makes a definition of the various
L]

naturaffresources it covers;

1c qulstion of Land as a natural resource is not incorporated here. The indigenous and marginalized people
al Norghern Kenva live in a large swathe of land territory widely exploited for infrastructural development and
dther nitional projects. Way leave for programs such as LAPSSET or KETRACO power transmissions eat

1to lafze community land without compensation or consultations Icaving people helpless and subjugated to
1c najonal administration. The context of land as a community natural resource should be reviewed.

bectioh 4 of the Bill expounds the guiding principles of the proposed law. They includes a) transparency
nd igclusivity; (b) revenue maximization and adequacy; (c) cfficiency and equity; (d) accountability
nd phrticipation of the people; (e) rule of law and respect for human rights of the people; and (f)
sustafnable natural resources management. This is good.

The §amburu Women'’s Trust proposes that in addition, a sub clause in the section should ADD that the
guidige principles shall be interpreted in a manner that permits the advances the rights and interests of the

host gommunities

The Benefit Sharing Board of the Authority is established under Sec 7 of the Bill

We fropote for a review of the various theme sectors identified to rationalize or reduce them (they are too
many and other pertinent ones such as fishing and wildlifc are not even included). This aspect of nomination
mayfeonsider source categories of Board representation [rom stakcholder groups such as Private Sector,
NG@®@s, Traditional Community Members, etc. instead of the sectoral theme groups.

ThefBencfit Sharing Authority has wide ranging and important functions including the potcnl’ially
confroversial responsibility of identifying countics that require to ‘enter into ¢ ;bcrbcglt s mg agreement for the
congmercial exploitation of natural resources within the counties. /As such an appeal hamewmk against some
of ifs decisions is required/necessary
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PART I1l§of the Bill is on Collection of Royalties and Fecs.

We propofe for a review of the formulae to a 50: 50 ratio for the reason that the host counties play significant
histérical fnd moral obligations to keecp/maintain the natural resources and should enjoy the benefits of the
resaurces qual to the national government.

Thé Coufity Benefit Sharing Committees are established under Sec 28 of the Bill with powers, among
prs, t@d negotiate on behalf of the County Government prior to entering into a county benefit sharing

cmeft.

shdring. Ve propose that membership of the committees, of five community members elected by the people
‘o am@ngst themsclves as cnvisaged in Scction 28 (2) (¢ ) although a big improvement from the previous

stermfhe the amount of moncey to be allocated to each local community from sums devolved under the Act”
| “make recommendations to the county government on projects to be funded using monies which accrue to
b courfty government pursuant to this Act” should be removed altogether. This is because the functions
Tingcfon representation and allocation roles of Members of County Assemblics and also ran counter to the
rales offLocal County Benefit Sharing Forums as envisaged in the law.

Finally§ regarding the financial provisions on the proposed iaw

¢ suggest that the Housc should review the removal of National Wealth Sovercignty Fund and National
oyalt#s Fund considered in the previous versions of this law with a view of including a sustainability
tiondl fund into which the country can save into for the common good of tomorrow and the future
deneraffons. Natural resources do get depleted and it is only critical to reconsider this anomaly with the law.

Iso W pray that this scction can give guidance in encouraging corporate social responsibility programs of”
illing investors in the affected areas, and encourage compensations into community initiatives for common

1ood. ngxample would be where mass technology transfer initiatives would be suggested as some of the
enefiff sharing models by the investors.

hanl@lyou for the Opportunity

Yourg

incerely,

Jane Mleriwas,
Exccftive Dircctor
Samuru Women Trust/President Indigenous Women Council
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om:
orth Eastern Conservancies Association (NECA)

ECT: SUBMISSION ON THE NATURAL RESOURCES (BENEFIT SHARING)
(SENATE BILLS NO. 6 OF 2022)

e, the North Eastern Conservancies Association (NECA), having reviewed the Natural
esources (Benefit Sharing) Bill (Senate Bills No. 6 of 2022), hereby submit our proposals and
edback.

ur primary aim is to ensure that the provisions of the bill guarantee equitable distribution of
atural resources, especially for community landowners.

. Exclusion of Wildlife from the Bill:
ildlife is an integral component of our natural heritage. It should not be categorized as an
'extractive natural resource.”" As such, we propose that wildlife be excluded from the bill's

rovisions.

2. Factor in Conservation Costs:

It is paramount to factor in the cost of wildlife conservation when determining the benefit-sharing
ratio for wildlife resources. This will provide a more accurate representation of the financial
challenges and commitments faced by stakeholders involved in conservation efforts. Especially
community conservation.

3. Consideration of Land Ownership:

The bill should give explicit consideration to land ownership, notably the distinction between
national parks, reserves, private, and community conservancies. The benefits accrued from these
areas should be apportioned in line with ownership and the contributions made by respective

stakeholders.

s — [NATIONAL ASSEMBLY
RECEIVED |
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ERN CONSERVANCIES ASSOCIATION

aintain Section 76 of the WCMA:
tion 76 of the Wildlife Conservation and Management Act (WCMA) provides vital incentives

wildlife conservation. We strongly advocate for its retention as it is essential for incentivizing
promoting conservation efforts.

5§Alignment with the Community Lands Act 2016:
e bill should be reconciled and aligned with the provisions of the Community Lands Act of

2016 to ensure that community rights and interests are adequately protected and championed.

Community Participation in Decision-Making:
foster a sense of ownership and responsibility, local communities should be actively involved

decision-making processes regarding the exploitation and management of natural resources
ithin their jurisdictions.

Environmental Impact Assessments:
ny exploitation of natural resources should be preceded by comprehensive Environmental

pact Assessments (EIA) to ensure that activities are sustainable and will not lead to irreversible

nvironmental degradation.

. Revenue Reinvestment:
percentage of the revenues generated from natural resource exploitation should be reinvested in

nyvironmental conservation and community development projects to ensure sustainability and

nhance community welfare.

n conclusion, we believe that these proposals will promote the equitable and sustainable
istribution of natural resources benefits, especially for community landowners. We appreciate the

pportunity to provide input and look forward to a bill that genuinely safeguards the interests of all

Kenyans.

Kind regards,

-

harmake Mohamed Sheikh
hairperson, North Eastern Conservancies Association (NECA)

harmake@neca.or.ke
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ross Nations (PARAAN), | wish to thank Hon. Sen. Danson Mungatana for sponsoring this
toric bill that seek to provide a legislative framework for establishment and enforcement of a
stem of benefit sharing in natural resources exploitation amongst the concerned parties of

nce enacted as a law, this legislation will open a new chapter in the history of this country and
he nation, the chapter of advantage to custodians of natural resources and respects to basic
ights of indigenous peoples as enshrined in Constitution of Kenya 2010, United Nations
Declarations on the Rights of Indigenous Peoples (2007), the African Convention on the

conservation of nature and natural resources (1968), the Africa Union Agenda of 2063 and the
ILO convention 169 (1989) among other such national and international legal instruments.

This memorandum which seeks to add a voice to settling of the protracted conflicts among
investors/state and custodians of natural resources against unwarranted exploitations of such
resources, is developed as response to print communication on daily newspaper dated a7
August 2023 from National Assembly inviting the public and stakeholders for participation in
formulation of The Natural Resources (Benefit Sharing) Bill (Senate Bills No. 6 of 2022).

Taking this advantage as provided for in Article 118(1)(b) of Constitution of Kenya, the leaders
of various indigenous communities under the burner of PARAAN converged on Friday i
September 2023 in Nanyuki and developed this memorandum for consideration by the relevant
committee of national assembly. The alliance membership comprises thirty-one (31) indigenous
people organizations drawn from across eight (8) counties as detailed in the Annex1 of this

memorandum.

Further, it's important to note that, PARAAN is a social justice movement with the purpose of
consalidating a collective voice on the inclusion and rights of indigenous peoples to promote
self-action for the mutual benefit and well-being of indigenous peoples and minorities.

The alliance environs protecting and promoting collective rights and resources of indigenous
peoples and minorities for sustainable livelihoods in Kenya and the entire EA Region. In recent
years, the natural resources of these indigenous communities have come under unprecedented
external pressures that are seriously affecting the unique rights of indigenous peoples and, by
extension, their food and livelihood sovereignty, a situation that make this bill so timely.

2.0. SUMMATION OF THE ISSUES/CONCERNS

Under the current arrangement, we wish to highlight the followings: -

1. Almost all natural resources envisioned under this bill are found in the territories/landscapes
occupied and owned by different indigenous communities collectively.






That due to systemic deep-rooted marginalization’s from all successive regimes, the
indigenous communities who are major custodians of the targeted natural resources have
limited access to information including the print communication inviting public for participation
in formulation of this bill.

That, the limited number of days slotted for public participation (22" Aug. to 4" Sep. 2023) is
insufficient and so is the means of communication used, as print media is not easily
accessed by all communities across the country.

That, the bill is not clear on prior knowledge required of any community to be possibly
affected by the exploitation of any natural resources in question.

That, the bill is still vague regarding the selection processes of community representatives,
that are supposed to sit in the benefit sharing fora of the respective counties. It is inevitable
that selection processes are conducted in a democratic and informed manner and that the
finally elected community members are rightly approved by the respective governor and are

protected from other interest groups.
That the bill is still vague in how to operationalize the resource exploitation and benefit

sharing administratively. We propose the bill to be accompanied by an explicit by-law that

states clear procedures.
That, some of the natural resources are found in areas that are inhabited by a various

number of indigenous communities of whom some are even more marginalized and less
represented than others.

OUR PRAYERS TO THE THIS RELEVANT HOUSE COMMITTEE

' In fegard to the above, we hereunder briefly make the following prayers to this honorable
departmental committee as follows: -

1. The concerned authority be compelled to allocate more time for comprehensive public
participation to ensure that the voice of all concerned were heard as required the law.

2. The invitations for public participation in the bill to be made through local radio FMs to
ensure wider audiences and participation.

3. The Title of the Bill to read: -
- The Natural Resources Benefit Sharing Bill 2022.
INSTEAD OF: - The Natural Resources (Benefiting Sharing) Bill 2022

4. The benefit sharing rations out of revenues generated by the action of concerned entity
be clearly quantified in the provision of the bill; by indicating what percent of the total
revenue to be given out by affected entity as benefit other concerned parties.

5. The bill to have clear provision for free prior informed consent as provided in the law.

6. The concerned authority in this and any other matter of this nature to be compelled to

observe the rule of law.
7. The bill to be accompanied by an explicit by-law that states clear procedures of resource

exploitation and benefit sharing.

8. The concerned authority to look into rightful selection processes for community
representatives (especially in the case of extremely marginalized communities) and into
their protection of the rightfully appointed community members from other interest

groups.







That, this honorable departmental committee grants any other favorable remedy as it

deems fit and justiciable.

spirit and the letter of the supreme law is explicit in its reference to public and stakeholder
cipation in formulation of new laws and we will therefore stand to resist any attempts from

uarters to the contrary against our full participation in formulation of this law, which

Fof PARAAN Member Organizations






Anngx 1: - PARAAN MEMBER ORGANIZATIONS: -
NO. ‘1 RGRNIZATION CONTACT COUNTY OF
‘ OPERATION
1. ﬁdig nous Movement for Peace Mali Ole Kaunga Laikipia, Isiolo, Samburu
(h(\jllv; g;?rr;“f'g[?sn'? Conflict Transformation +254 792 663 090 and Marsabit
2. [JKivul i Trust Dr. Hussein A. Isack Isiolo and Marsabit
| +254 721 301 150
3. :Lan Environment, Advocacy and Research Guyo Adi Isiolo
ot QERRN) —Waso +254 711 963 593
4, I‘ digkénous Strategies and Institution for Mohamed Dida Marsabit and Isiolo
"bev ofment (I91D) +254 721 881 397
5. $am uru Women Trust Jane Meriwas Laikipia, Samburu, Isiolo
| +254 722 889 973 Sngiarsen
6. isiol Gender Watch Grace Lolim Isiolo
| +254 727 046 313
7. astpralists Women for Health & Education Shoba Mohamed Liban | Isiolo
(PHY'®p +254 726 844 850
8. siol Peace Link Halima A. Racho Isiolo
| +254 710 961 194
9. ’ hefNew Dawn Pacesetter[TNDP] Emily Rosa Laikipia and Isiolo
\ +254 711 595 100
10. || Yaaku Laikipia Trust Jeniffer Koinante Laikipia
’ +254 705 375 288
1. Ilndi enous Women and Girls Initiative Monicah Yator Baringo
“ +254 722 597 332
12. fMu godo Girls Empowerment Program Josphine Ndirias Laikipia
; +254 713 634 728
13. ]| Pagloralist Peoples Initiative Margaret Seraiyon Marsabit
| +254 702 624 224







14, laasgi Cultural Heritage Linda Lissah Laikipia
‘ +254 718 156 173
15. safh Women Group Juliana Rono Kajiado
’ +254 720 805 235
16. hdo i$ Indigenous Women Empowerment Christine Kandie Baringo
ptw K +254 726 017 464
17. ndogpis Welfare Council Wilson Kipkazi Baringo
y +254 721 549 649
18. ﬁdig ous Peoples Climate Change Watch Mohamed Yusuf Garissa
i +254 723 071 576
19. nvirgnmental Justice Team Samburu Trizah Rono Samburu
' +3254 724 513 775
20. omrpunity Empowerment and Development Salad Boru Isiolo
nitiatfe (CEDI)
‘ +254 722 915 699
21. | ikiffa North Community Conservation Bernad Lolasho Laikipia
pitiaty L ANCCH) +254 743 208644
22. larin o Women and Youth Organization Eunice Lepariyo Baringo
+254 722 232 007
23. ient for Research and Development in Hussein Tadicha Marsabit
viagdy (CRDD) +254 721 839 306
24, ‘apt Resource Management Organization Ekitela Fredrick Lucas Turkana
| ARYY) +254 721 848 474
25. Jarti lite Home Grown Peace Initiative Benjamen Lokor Samburu
| +254 721 813 060
26. uragau Women Group Christine Louwai Marsabit
: +254 722 662 798
27. ivesfock Direct Edward Ramat Laikipia
y +254 726 968 030
28. | ars@ibit Women Advocacy and Development | Nuria Golo Marsabit
!
| .







rgaffization (MWADO)

+254 725 401 221

29 mbiru Well-Being Initiative for All (SWIFA) | Gabrella Lorere Samburu
+254 700 388 808

30 ebu iﬂig Pastoralist Livelihoods James Orre Marsabit
+254 704 000 204

31 iki iaralegals Organization (LAPO) Manasseh Laikipia

+254 723 121262







