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1.O PREFACE

On behalf of the Members of the Select Committee on Delegated

Legislation and pursuant to the provisions of Standit g Order No.

L99, it is my pleaslJre and duty to present to the House, the

Committee's Report on the constitutionality of the Kenya Gazette

notice nos. 2885, 2886, 2887 and 2888 published in the Kenya

Gazette of 1"t March, 2OL3 by the Salaries and Remuneration

Commission (SRC).

Committee Membership

The Parliamentary Select Committee on Delegated Legislation was

constituted on 21"t M.y,2013 comprising of the following

Members:-

1. Hon. William Cheptumo, MP - (Chairperson)

2. Hon. Joseph Gitari, MP - (Vice Chairperson)

3. Hon. Kabando Wa Kabando, MP

4. Hon. Mohamed Aden Huka, MP

5. Hon. Ngikor Nicholas Nixon, MP

6. Hon. Michael Kisoi Manthi, MP

7. Hon. Ibrahim Abdi Saney, MP

8. Hon. Zatnabu Chidzuga, MP

9. Hon. Ore Ahmed Abdikadir, MP

10. Hon. John Waiganjo, MP

1 1. Hon. Yusuf Hassan, MP

L2. Hon. Jacob Macharia, MP

13. Hon. Paul Koinange, MP

L4. Hon. George Theuri, MP

15. Hon. Silas Tiren, MP
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16.

17.

18.

19.

20.

2t.
22.

23.

24.

25.

26.

27.

28.

29.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Elisha Busienei, MP

Alfred Keter, MP

Sammy Mwaita, MP

Daniel Nanok, MP

Benard Shinali, MP

Shadrack Manga, MP

Charles Gimose, MP

(Eng.) Vincent Musau, MP

Richard Onyonka, MP

Rachael Ameso, MP

Simba Arati, MP

Daniel Maanzo, MP

(Dr) David Eseli, MP

Peter Kaluma, M.P

Committeets Mandate

The committee on Deiegated Legislation is one of the select

Committees established pu.rsuant to provisions of Standing Order

No. 210 whose mandate is to consider in respect of any statutory
instrument whether it: -

a. Is in accordance with the provision of the constitution, the Act
pursuant to which it is made or other relevant written laws

b. Infringes on fundamental rights and freedoms of the public.
c. Contains a matter which in the option of the Committee should

more properiy be dealt with in an Act of the parliament.

d. Contains imposition of Taxation

e. Directly or indirectiy bars the jurisdiction of the court.
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f. Gives retrospective effect to any of the provision in respect to

which the Constitution of Act does not expressly glve any such

power

g. Involves expenditure from the consolidated fund or other public

revenues

h. Is defective in its drafting or for any reason the form or part of

the statutory instrument calls for any elucidation.

i. Appears to make some unusuaL or unexpected use of the power

conferred by the constitution or the Act pursuant to which it is
made.

j. Appears to have had unjustifiable delay in its publication or

layrng before Parliament.

k. Makes rights, liberties or obligations unduly dependent upon

non-renewable decisions.

1. Makes rights, liberties or obligations r.mduly dependant

in sufficiently defined administrative p ower.

m. Inappropriately delegates legislative powers.

n. Imposes a fine, irnprisonment or other penalty without express

authority having been provided for, in the enabling legislation.

o. Appears for any reason to infringe on the rule of Iaw.

p. Inadequately subjects the exercise of legislative power to
parliamentary scrutiny; and

q. Accords to any other reason that the Committee considers fit to
exarltrne

Standing Order No 21O (51 provides that if the committee:-

a. Resolves that the statutory instrument, be acceded to, the Clerk

shal1 convey that resolutions to the relevant state department or

the authority that published the statutory instrument.
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b. Does not accede to the statutory instrument, the committee
recommend to the House that the Assembly resolves that all
any part of the statrrtory instrument be annul1ed.

c. The clerk shall submit the resolution under paragraph (s

above to the relevant state department or the authority
published the statutory instrument.

Kenya Gazette Notice
on 2"d May 2oL3, a Petition was tabled before the House Furs
to Standing order No. 225 by Hon. Mithika Linturi, Mp as a cittze
of Kenya and Member of Parliament for Igembe constituency
Meru County. The Petition was referred to the Select Committee o

Delegated Legislation pursuant to Standing order No. 227
consideration.

The Committee noted that the Petition was premised on
gazette notice nos. 2885, 2886, 2887 and 2888 that was publish
in the Kenya Gazette of lst March, 2oL3 by the sararies

Remuneration Commission. The Committee observed that the sai

Kenya Gazette Notices raised fundamental constitutional issue

that required urgent consideration and resolution. The commit
therefore resolved to, first deal with the legality ar,dl
constitutionality of the said Gazette Notices; and, thereafter
address itself to tl:e matters raised in the aforesaid petition.

Committee held four Sittings during which the C

deliberated on the matters.
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2.O KENYA NOTICE

on 2"d May 2oL3, a Petition was tabled before the House pursuant

to Standing order No. 225 by Hor:. Mithika Linturi, Mp as a citizen

of Kenya and Member of Parliament for Igembe Constituency in
Merl County. The Petition was referred to the Select Committee on

Delegated Legislation pursuant to Standing order No. 22T for
consideration.

The committee noted that the Petition was premised on Kenya

gazette notice no. 2885, 2886, 2887 and 2888 that was published
in the Kenya gazette of lst march, 2013 by the salaries and
remLlneration commission. The Committee observed that the said

Kenya Gazette Notices raised constitutional issues that need urgent
resolution. The Committee therefore resolved to first to deal with
the constitutionality of the said Gazette Notices and thereafter
address the matters raised in the aforesaid Petition.

3.O COMMITTEE'S OBSERVATIONS

The Committee observed the following:-

3.1 Consti tional orowisions re the Salaries and
Rem Commissio

i. The Salaries and Remuneration Commission is established

under Article 230(1) of the constitution of Kenya, 2olo,
which states as that "There is established the satories and

R emuneration Co m miss ion. "

ii Article 230(21 of the constitution of Kenya, 2oLo provides for
the membership of the salaries and Remuneration
Commission thus:
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"(2) The Salaries and Remt;neration Commi-ssion consists of the

following persons appointed ba tlw President-

(a) a chairperson;

(b) one person each nominated bU the following bodies from

among persons who are not members or emploAees of those

bodies-
(i) the Parliamentary Seruice Commission;

(ii) the Public Seruice Commission;

(iii) the Judicial Seruice Commission;

(iu) the Teachers Seruice Commission;

(u) the National Police Seruice Commission;

(ui) the Defence Council; and

(uii) the Senate, on behalf of the county goueT'rLments;

(c) one person ea.ch nominated ba-
(i) an umbrella body representing trade unions;

(ti) an umbrella body representing employers; and

(iil) a joint forum of professional bodies as prouided bg

legislation;

(d) one persorl each nominated bA-
(i) the Cabinet Secretary responsible for finance; and

(ii) the Attonteg-General; and

(e) one person who has expeience in the mqnagement of

human resources in ttte public seruice, nominated bg the

Cabinet Secretary responsible for public seruice."

iii. Article 230(4\ of the Constitution provides for the powers and

functions of the Salaries and Remuneration Commission

which are set out as follows:

9



3.2 S

" (4) The powers and functions of the Salaies an

Remuneration Commission shall be to-
(a) set and regularly ret'iew the remuneration and bene

of all Stqte officers; ana

(b) aduise the national and county gouernments on t
remuneration and benefits of all other public officers."

Article 230(5) of the Constitution provides that in pe

its functions the Salaries and Remuneration Commis

shall take into account the following principles-

"(a) the need to ensure that the total public compensation bill

fiscally sustainable;

(b) the need to erlsure that the public seruices are able

attract and retain the skills required to execute

functions;
(c) the need to recognize productiuity and perforrnance; and

(d) transparencA and fairness. "

v That under Article 260 of the Constitution of Kenya the

of Member of Parliament is defined as a State Office.

rons re the munera
Commission

i. Parliament did in 20 1 1 enact the Salaries and Remuneration

Commission Act to make further provision as to the function

and powers of the Salaries and Remuneration Commissio

the qualifications and procedures for appointment of

chairperson and members of the Commission and

connected purposes.
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Section 12 of. the said Salaries and Remuneration Commission

Act, 2011, provides for prr;rciples, in addition to the principles

set out under Article 230(5) urf the Constitution, which should

gurde the Commission in its work. Section 12 of the Act

provides as follows:

"72. (1) In addition to the pinciples sef under Arlicle 230 (5) of

the Constihttion, the Comimission shall also be guided bg the

principle of equal remurleration to persons for work of equal

ualue.

(2) Without prejudice to subsection (1), the Comimission shall

take into a.ccount the recommendations of preuious

commissiorus established to inquire into the matter of

remuneration in the public seruice."

iii. Section 26 of the Salaries and Remuneration Act provides as

follows:

26. (1) The Comrnission mag make regulations generallg for the

better carrying into elfect of ang prouisions of this Act.

(2) The power to make Regulations sha"ll be exercised onlg afier

a drafi of ttte proposed Regulations has been approued by the

Nahonal Assemblg.

3.3 Job Evaluation

i. The Committee observed that in 2012, the Salaries and

Remuneration Commission embarked on a job evaluation

exercise assisted by the World Bank and a consultancy firm,

Pricew aterhou s e C o o p er s Ltd.'

ii
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ii. On 27l*. Jvly, 2OL2 the Commission Secretary of the

and Remuneration Commission wrote to the Cierk

National Assembiy/Secretari, to the Parliamentary

Commission and invited him to the job evaluation panel. In

letter the Salaries and Remuneration Commission informed

Parliamentary Servic e Commiss io n tl:e fo llowin g :

iii. That the Salaries and Remuneration Commission (SRC) h

engaged Pricewaterhouse coopers Limited (Pwc) to undertahe
job evaluation. The resuits of the job evaluation and subsequen

grading was u.sed by sRC as a basis for grading the structures

developing compensation structures, setting and reviewing

remltneration and benefits for State Officers.

iv. The sRC requested the Parliamentary serwice Commission

provide information on the orgaaizational structure
Parliament.

v. sRC requested the commission to nominate a senior and

responsible officer to be part of the job evaluation panel.

vi. The Parliamentary Senrice Commission nominated the Principal

Legal Counsel to be part ofthe job evaluation panel.

vii. The job evaluation tool used by PricewaterhouseCoopers Ltd

is a tool designed for evaluating private sector jobs. The job

profrling and evaluation questionnaire sought the following

information:

(a) Personal information

(b) Purpose of the job (short description of why the job exists)

(c) Main responsibilities of the job.

S S
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(d) Experience and training.

(e) Process factor C: Problem solving.

(f) What communication/information does the job holder

need. to carry out in order to perform the job.

(g) Output factor F; Influence

viii. The job eval:ation tool did not make any reference to the

Constitution of Kenya, 2010, where all State Office positions

are created. Indeed the job evaluation exercise sought the job

descriptions of Members of Parliament yet the job

descriptions for Members of Parliament are set out under

Articles 94,95 and 96 of the Constitution of Kenya.

lX. The job evaluation exercise failed to capture the fact that

Members of Pariiament are in the unique position of having

two (2) work stations, one at Parliament in Nairobi and the

other, in the constituency lCounty.

x. At the time of carrying out the job evaluation exercise the

SRC had developed a draft structure for State Officer

Rernuneration where Members of Parliament were placed at

level 5.

xi. That the Parliamentar5r Service Commission repeatedly wrote to

the SRC informing it that the draft structure is
unconstitutional. The Parliamentary Service Commission

further repeatedly informed the SRC that the job evaluation

was wrong and unconstitutional (see Annexes 2 to 6).

The Parliamentary Service Commission supplied the SRC with

previous reports on the remLlneration of Members of

x1l.
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Parliament, specifrcally the reports of the TribunaLs to
the terms and conditions of serwice for Members of pariiame

chaired by Justice (Rtd) A. M. Cockar of 2OO2 and J
(Rtd) A. M. Akiwumi of 2009. This was to enable the S

comply with section 12(2) of the Salaries and Remunera

Act.

The SRC hou,ever never responded to any of the issues rais

by the Parliamentary Service Commission.

On l"t March 2013, the Salaries and Rem

Commission purported to gazette the remuneration

benefit structure for State officers in the Executive

Parliament, Constitutional Commissions and Independen

offices as well county Governments via gaz,ette notices nos.

2885, 2886,2887 and 2888 respectively.

4.O UNCONSTITUTI ONALITY OF GAZETTE NoTICE NOS. 2885-

xlu,

xiv.

2AA6- 2A87 AND 2888 DATE 28TII FEBRUARY 2OL3 AND

PUBLISHED IN THE KENYA GAZETTE OF' 1=t 2013 BY

AND REMUNERA MMIS

The Committee noted that the remuneration structure and benefits

of State Off,rcers as published by the SRC was llnconstitutional. and

unlawful for the following reasons: -

4.L Unconstitutional rankins of e Offices

(a) The sRC placed Members of the National Assembly and Senate

at positions 43 and 44, respectively, in the ranking order.

Cabinet Secretaries are ranked at number 6 followed by the

Chief of Defence Forces, Judges, Principal Secretaries, Director

t4



General NSIS, Controller of Budget, Chairpersons of

Constitutional Commissions among other State Officers.

(b) Article 95(5) of the Constitution of Kenga proatdes that "the

Nqtional Assemblg shall review the conduct in office of the

Fresident, the Deputg Presid.ent and other State Officers

and. initiqtes the process of remouing them from their
office; and exercises oaersight, oJ Stage organts."

(c) Article 152 of the Constitution provides that the National

Assembly may dismiss a Cabinet Secretary by a resolution

supported by a majority of Members.

(d)Article 254 of the Constitution further provides that each

Constitutional Commission and independent office shall submit

a yearly report to Parliament and that the Senate or National

Assembiy may, at any time, require a Commission or holder of

an Independent Office to srrbmit a report on a particular matter.

(e) It is a Constitutional requirement that the National Assembiy

approves the nomination of most State Officers prior to their

appointment. The National Assembly then oversees their work

both from a financial and ad.ministrative perspective and

initiates the process of removing them from office.

(0 In effect, the National Assembly plays the role of a supervisor to

these State offices and superintends the state offices to secure

that tJley always comply with the law in the execution of their

functions.

(g) In principle it is improper and unreasonable for the

remuneration of the State Office of Member of Parliament to be

15



set beiow those of state offrces that ase essentially sub
to it and subject to its approval process and supervision. This
not good human resource practice because it shall
the constitutional role of oversight by parliament and complic
the interaction between the National Assembly and the Sta

offices that it is under a constitutional duty to superintend
the expression of the sovereignty of the people.

(h)There is also need to ensure parity of treatment in respect
remuneration payable to the principal decision making organs

the three amas of Government. The cabinet is the princi
decision making organ of the executive. The Supreme court,
court of Appeal and the High court sit at the apex of
Judiciary. The office of Member of Parliament is only second.

those of tl.e Speaker and the Deputy Speaker in the Legislature.

To open up such a large disparity in remuneration betuzeen th
decision making organs of the three arms of gove

has the effect of disadvantaging one arm to the advantage of
other arms. The sa-laries a::.d Remuneration commission n
to ensure parify of remuneration between the three arms so

to avoid financial discrimination against persons serving in
particular arm of Government.

(i) The situation is even graver at the devolved government

where the Speaker of a county Assembly is proposed to
almost a quarter of what the goverrror earns and yet colrn
assemblies are equally bestowed \Mith the heavy responsibilities
of legisiating, appropriating and oversighting county revenue

and expenditure and undertaking general oversight over

t6
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governance at the devolved level. Similarly, a member of a

County Assembly needs tc check and oversee the County

Executive which includes the Governor and therefore the

disparity in remuneration between the two positions should not

be as wide as proposed. Likewise, a member of a County

Assembly needs to check and oversee the County Executive

which includes the Governor and the disparity in remuneration

between the County Assembly member and the Governor should

be minimal.

(1) If this imbalance is not addressed, the country runs the risk of

losing at1 the gains made in the attainment of a sustainable and

effective parliamentary democracy where the legislature is able

to operate and discharge its functions effectively and

independently without bowing to the financial whims of the

Executive. The Salaries and Remu.neration Commission should

not be blind to this risk.

(k)The 9th and 10tr, Parliaments have been noted for the vibrancy

\Mith which they checked the Executive as well as the quality,

number and creativity of legislation passed. This is attributable

to the caliber of Kenyans who vied and become Members of

Parliament. This is in turn attributable to the improved

remu.neration of Members of Parliament following amendments

to the Nattonal Assemblg Remuneration Act; to improve the

remu.neration of Members. If the remuneration of Members of

Parliament is made less favourable than was applicable to the

10th Parliament, the country shall not be able to attract as

individuals of high professional caliber and integrity to vie for

t7



the office of Member of Pariiament \ rith e consequen

deterioration in the quatity of ouersight, legislation

representation. This shall be in violation of Article 2gO(s

which requires that tl:e remuneration for State Office be s

that it should be able to attract and retain the skiils required

execute its mandate.

(1) Members of the lltt Parliament were not given the opportuni
to participate in the job evaluation exercise which wouid ha

confirmed that the Members of Parliament are highiy educate

even though this is not a constitutional requirement.

4.2 ffnconstitutional Job Evaluation
(a)The remuneration structure proposed by SRC places Members

Parliament at positions 43 and 44 rn the ranking order. One

the factors taken into account in arriving at this ranking is
relatively iow academic requirements for one to become

Member of Parliament. Education accounted for 20% of the jo

evaluation marks scored. While educational qualifications m

be relevant in evaluating appointive positions such as Judge

and Cabinet Secretaries, they are not relevant when it comes

eua.luating electiu e p ositioni.

(b)Academic requirements are relevant in appointive positions

they show the process of preparation that a person is required

undergo prior to becoming eligible to hold a certain position. F
instance for a person to become a Chief Justice he/she
required to hold an undergraduate degree in law, a postgradua

diploma in law and be admitted as an Advocate of the

court. He/she further needs to have practiced law for a period o

l8
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at least fifteen years. This is set out at Articie 166(3) of the

Constitution. The same Coes not apply to Members of

Parliament.

(c) Articles 1(1) & (2) of the Constitution of Kenya, 2010, state that

"All soaereign pouter belongs to the people of Kenga qnd

shall be exercised onlg in accordance utith this
Constittttion. The people maU exerctse their soaereign

pourer either directlg or through their d.ernocraticallg

ele cte d r e pr e s e rzrto:tia e s. "

The process by which a person becomes a Member of Parliament

is a democratic election; a process that is far more rigorous than

that of appointive positions. A candidate must convince the

electorate that he/she understands their needs and aspirations

and can best articulate the same in Parliament as their

representative. This requires high intelligence and compassion;

well beyond mere academic qualifications.

The whole of Chapter Seven (7) of the Constitution is dedicated

to dealing with the election of Members of Parliament. Indeed,

under Article 94(2) of the-Constitution, Parliament manifests

the diversity of the nation, rePresents the wiLl of the people

and exercises their sovereignty. The tool used by the SRC

with respect to Members of Parliament was wrong,

inapplicable and therefore unconstitutional.

(d) Using academic qualifications to rate Members of Parliament

goes against the principles set out in the Constitution and has

led to the absurd result where Members of Parliament are 1owly

rated. This is in spite of the fact that the Constitution itself at

l9



Article 99 sets out qualifications for Members of Parliament.

proposed remuneration structure cannot allow Pariiament

effectively discharge its constitutional mandate. The factors

the sRC was to consider in coming up with the remuneration

State officers are set out in Article 230(5) of the constitu
and Section 12 of the Salaries and Remuneration Act.

the SRC in the purported job evaluation proceeded on
basi,s of irrelevant, extraneous and. unconstitutional facto
that are only applieable to the private sector and appoin
positions.

ractices con to Arti
Constitution

Article 41(1) of the constitution of Kenya, 2oLo, states that "
person has the right to Jair labour practices."

what constitutes fair labour practices can be construed

Article L4 of the Frotection of wages convention, L94g whic

states as follows:

"where ftecessary, effectiue measures shall be taken to ensure that
utorkers are inforrned, in an appropiate and easilg understandable

mallner--

(a) before theg enter emplogment and when any changes take

place, of the conditions in respect of wages under utltich they are

employed; and

(b) at the time of each paament of wages, of the partianlars of tlte

Luages for the pay peiod concerned, fn so far as such partiatlars
mqA be subject to change."

t

4.3
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Thus Members of Parliament should have been informed of the

purported changes in the remuneration structrrre for the office of

Member of Parliament before thel' commenced the process of vying

for Parliament. SRC breached this constitutional principle as

follows:

(a) The General Elections were held on 4th March 2OL3. A public

officer interested in vying for elective office is required by

section 43(5) of the Elections Act of 2A11 to resign at least

six (6) months before the date of election. This meant that

public officers who vied for election resigned by September

2OL2. Similarly party nominations were initially slated for

December 2Ol2 but moved to January 2013. A11 this time the

remuneration for a Member of Parliament was Kshs.

851,000/- as set out in the National Assembiy Remuneration

Act. This is the basis lr.pon which Members of Parliament

vied for elections.

(b) The SRC waited until l"t March 2o^13, to publish the subject

gazette notices. A11 persons who vied. for elections knew all

along that the remuneration for the office of Member of

Parliament is Kshs. 851;000/-. It was therefore a violation of

the principles set out in the Protection of Wages Convention

for the SRC to purport to reduce the remuneration for

Members of Parliament after they had undergone all the

proced.ures n"ecessary for them to be elected to the state offrce

under the understa:eding that the remuneration is Kshs.

B51,OOO/-. It is akin tb obtaining the senrices of the affected

state officers by fraud.
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4.5

(c) sRC has exercised its powers in a maraner that infringes

the legitimate and rightful expectations of Members

Parliament.

4.4 Breach of International Labour Conventions

The SRC has breached International labour laws and convention

by reducing the i'emuneration of the office of Member of Parliamen

without the consent of the office holders. The SRC is composed o

representative from the Central organrzatron of Trade Unions,

Parliamentary Service Commission and the Senate. These thre
organizations have come out in strong opposition to th
remu.neration structure proposed by the SRC in the gazette notice

under consideration. It is clear that the SRC does not have

unanimous position on the

Officers.

matter of remltneration for S

th Salaries Remune lSS

the Constitution and Relevant Laws.

(a) Existing laws

Section 6 of the Sixth Schedule of the Constitution provides as

follows:

"Except to the extent that this Constih.ttion expresslg
provides to the contrary, all rights and obligation, houteaer

artsing, of the Goaernrnent or the Republic and szbststing
immediatelg before the effectiae dqte sho,tl continue ors

rights qnd obligations of the nqtional goaernment or the
Republic under this Constitutio t:". "

Section 7 of the Sixth Schedule of the constitution provides as

follows:
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nAtl laut in force immediatelg before the effectiae date

eontinues ln force and sho.ll be constrtted uith the

q.lterations, adaptations, qualifications qnd exceptions

necessqry to bring it into confonnitg with thfs

Constittttion."

The issue of the election date was determined by " three Judge

bench of the High Court on 13t'r January 2Ol2 rn Eligh Court

Constitutional Petition No. 65 of 2O11 John Harun Mwau &

Others -v- the Attorney General & others. The High Court in

this case also dealt with issues of the remuneration for Members

of Parliament and held as follows:

"The te:rms qnd" conditions of seruice of members of the National

Assembly are gouerned bg the No;tionol Assemblg

Rerrutneration Act (Cap 5/. Sectton 2 of that Act prouides;

'2(7) The persons for the tirne being holding the seaero-l

offices specified in the first colum,r- of Par-t, 7 of the Pirst

schedule shatl each receiae salaries qnd alloutances qt the

annual rates specified. in relation to those offi.ces in tho;t

schedule,'

In terms of the statute, Metnbers of Parliament are paid salaries

qnd allowances as lang as theg hold office. On dissolution or

expiry of the term of parliament, their salary and allowances

ceq"se.

173. The Parliarrrentary Penslons Act (Cap 186) prouides for
pension benefits for Members of Par.liament. These benefits are

calqtlated in q"ccordance utittt the aggregate of all periods

beginning or afier the commencement of the Act during wltich one
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u)as or js a member of the National Assembly. A pension

pagable uthen an MP has ceased to be a member of the Notio

Assembly.

174. The tuto stahttes gouerning the benefits of Members

Parliament are saued by sections 6 and T of the

schedule uhich preserue existing obligations of the state
preserue all existing lauts subject to such alte
qualifications an exception necessary to bring it into confo

with the Constitution. Therefore, the Comrnittee is of the
that tertns of sentice of Mernbers of Parliannertt are to
determined in accordance utith existing legal prouisions. r,

Further, Article 116(3) of the constitution contemplates that
remuneration of Members of Parliament has been and sha_ll

future be through an Act of Parliament.

4.6 Purported exercise of lesislative Dower

Article 94(l) of the constitution of Kenya provides as follows:

"The legislative authority of the Republic is derived from the
people and, at the national level, is vested in and exercised by
Parliament."
The gazette notice by the sRC therefore purports to repear

statutes, namely, the National Assemblg Remuneration Act (cap 5.

and the Parliamentary Pensions Act (cap 196) of the Laws of Kenga.

This is cleariy unconstitutional and an attempt to usurp the role

Parliament. The gazette notice further goes'against the ruIing of
High Court in the above case.
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There are Members of Parliament who are now in their second or

subsequent terms. They are entitled to pension under the

provisions of the Parliamentary Pensions Act. The gazette notice

purports to do away rn ith the pensions as set out in the

Parliamentary Pensions Act. This is unconstitutional and in direct

contravention of section 32 of the sixth schedule to the

Constitution which states as follows:

"Pensions" gratu.i.ties and other benefits

The law applicable to pensions in respect of holders of

constitutional offices under the former Constitution shall be

either the law that was in force at the date on which those

benefits were granted or any law in force at a later date that is

not less favourable to the person.t'

There are several Members of the 1lh Parliament who have been

re-elected and they have a legitimate and rightful expectation that

they would be entitled to be paid pension as provided for under the

provisions of the Parliamentary Pensions Act. The gazette notice by

the SRC purports to take away the pension entitlements and to

replace it with a gratuity; contiary to the provisions of section 32 of

the sixth schedule of the Constitution. Section 33 of the Sixth

Scheduie to the Constitution provides as follows:

"succession of institutions, offices, assets and liabilities

An office or institution established under this Constitution is

the legal successor of the corresponding office or institution,

established under the former Constitution or by an Act of

Parliament in force immediately before the effective date,

whether known by the same or a new name."
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The office of Member of Parliament under the new Constitution
the legal successor of the same office und.er the fo r
Constitution. Accordingly, the suggestion that the 11th t
is new and that the terms of senrice of members of the 11

Parliament should be determined detached from those of
Parliaments is unconstitutional. It is out rightly iliegal arl

unconstitutional for the SRC to purport to reduce the remuneratio
of Members of Parliament.

Article 160(4) of the Constitution provides that the remuner
and benefits payable to a Judge shall not be varied. to

disadvantage of that Judge, and the retirement benefits of a re
Judge shal1 not be varied to the disadvantage of the retired Jud
during the lifetime of that retired Judge. Article 250(g) of
Constitution also provides that the remuneration and benefi
payable to holders of Independent offices and constituti
commissions shall not be varied to the disadvantage of the ho

of the office. AIso relevant is Article 4l of the Constitution providin
for fair labour practices including the right not to reduce a person
salary to the persons disadvantage. These provisions are b
from International Conventiohs governing wages and terms
serwice.

It is therefore clear that the spirit of the Constitution is against
reduction of remuneration and benefits for any office.

4.7 Discrimination

Article 27 of the constitution provides that there shall be equali
and freedom from discrimination as follows:
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27. (1) Eaery person is equal before the law qnd ho,s the right

to equal protection qnd equa! benefit of the laut.

(2) Equatifu includ.es the fuU and equal eniogtnent of all rights
qnd fandamentdl fr e e do ms.

(3) Women and men haue the right to equal treatment,

including the right to equal oppottunities in political,

econontic, cultrtral qnd social spheres.

(4) The Stqte shatl not discriminqte directlg or indirectlg

against ang person on ang ground, including racet sex,

pregnancg, rnaritq,l status, heo,lth status, ethnic or socicrl

origin, colour, ega, disabilitg, religion, corl-scierz.ce, belief,

culture, dress, language or bifth,

(5) A person shatl not discriminate directlg or indirectlg

against o;nother Person on qng of the grounds speciJied or

contemplated in clquse (4).

The SRC has reduced the remuneration for the office of Member of

Parliament while maintaining the remuneration for the Judiciary

and other state offices, currently in office. This is discrimiuation

against the office of Member of Parliamentl in flagrant

violation of the provisions of Article 27 of the Constitution

4.8 Failure to comPly with section 26 of the Salaries and

Remuneration.

Section 26 of the Salaries and Remuneration Act provides that the

SRC's power to make Regulations shall be exercised only after a

draft of the proPosed Regulations has been aPProved by the
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National Assembly. This provision was introduced to the
a::.d Remuneration Act by section 59 of the Finance Act, 2ol
Article 95(1) and (5) of the Constitution also vest in parliament

legislative authority of the Repub1ic.

The sRC has purported to make Regurations concerning
remu.neration of Members of Parliament; and has purported
grant them the force of law, without obtaining prior approvar of
Nationa-l Assembly in accordance with the lann,, The actions by sR
are a usurpation of powers and a blatant rriolation of
Constitution and all iaws governing the lawful exercise of
commission's mandate. The actions are unconstitutional an
sanction bad governance.

S

e

4.9 In th the nce

Parliament.

Article I24(l) of the Constitution states as follows:

"Each House of Parliament tnag esto.btish cornmittee
sho,ll mq.ke standing orders for the orderlg conduct of
proceedings, including the proceedings of it^s comrnittees.r,

The gazette notice by the SRC-provides that Members of parli

who sit in committees shall only be entitled to a sitting
for up to a marimum of four (4) sittings in a week. By d.int of
above, sRC is in effect regulating the number of sittings
committee of Parliament may have, contrar5r to the provisions
Article L24(r) of the constitution and in violation of
independence of Parliament. Therefore, sRC has clear
overstepped its constitutional mandate.

t

28



4.10 trnterference the constitutional role of Parliarnentarv

Service Commission

Under Articles 127{i6)(a) & (e) of the Constitution, the Parliamentar5r

Service Commission is "responsible for prouiding seruices and

facilities to ensure the efficierut and effectiue functioning of

Parliament" arrd "performing other fuructions necessary for the well-

being of tLrc members and staff of Partiament, or prescribed bg

nqtio rt al le g isl atio n. "

The gazette notice by the SRC purports to hinder the Parliamentary

Service Commission from providing such services as transport,

housing, gratuity, among others, to Members of Parliament as set

out at Article L27 of the Constitution.

4.ll Oversieht role of the National Assernblv and prote of the

Constitution.

Article 94(4) of the Constitution of Kenya provides that

"Parliqment shall protect this Constittttion and promote the

democrqtic goaentance of the Republic,"

Article 95(5)tOA (bt of the Constitution of Kenya, 2010, provides as

follows:

"(5) The Nationq.l Assembtg-

(a) reaiews the conduct in office of the President, the Deputg

President qnd other State officers and initiates the process

oJ removtng them from office; qnd

(b) exerctses oaersight of State orgatts-"

The National Assembly should therefore review the conduct in office

of the Commissioners in the SRC and exercise oversight over the
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commission foilowing its failure to follow the constitution and
law in setting the remuneration for State officers.

5.O CO S RECOMMEN DATIONS
The select committee on Delegated Legislation recommend.s
the Elouse to adopt this report and in exereis.e of its
role und.er .drticle gs(a) & (b) of the constitution resolves tha

1) The gazette notice nunobers 2ggs, 2gg6, zgsz and,2
dated 28th February 2O1g and published by the
and Remuneration comrni.ssion in the Kenya Gazette
L"t March 2013 is unconstitutional, unlawful, u.ltra
and therefore null and void.

2l The National Assembtry Remuneration Act (cap sl a
the Farliamentary Pensions Act (Cap 196) of the Law
Kenya being in force shall continue to govertr t
remuneration of Mernbers of parliament.

3) The salaries and Remuneration commission and o

constitutional commissions to strictly ad.here to
Constitution and the law
Constitutional rnandites.

when executing the

4l The National Assembry in the exereise of its
under Article 95(5) of the constitution to review
conduct, composition and functioning of the
and Remuneration commission as well as all o

constitutional commissions and rndependent offices.
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MINUTES OF THE FOURTH SITTING OF THE SELECT
COMMITTEE ON DELEGA LEGISLATION HELD ON
THURSDAY 23RD MAY. 2OL3 IN COMMITTEE ROOM, URTH
FLOOR. CONTINENTAL HOUSE, PARLIAMENT BUILDINGS AT
9:OO AM

PRESENT

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

William Cheptumo, M.P
Joseph Gitari, M.P
John Waiganjo, M.P
Charles Gimose, M.P
Paul Koinange, M.P
Kabando Wa Kabando, M.P
Silas Tiren, M.P
Elisha Busienei, M.P
Eng. Shadrack Manga, M.P
trng. Vincent Musau, M.P
Michael Kisoi lVlanthi, M.P
Rachael Ameso, M.P
Simba Arati, M.P
Zannab Chidzuga, M.P
Daniel }/taanzo, M.P
Abdikadir O. Ahmed, M.P
Peter Kaluma, M.P
Jacob Macharia, M.P
Mohamed Aden Huka, M.P
Ngikor Nicholas Nixon, M.P
Dr.Eseli David, M.P

- Chairperson
- Vice Chairperson

ABSENT WITH APOLOGY

Hon. Benard Shinali, M.P
Hon. Yusuf Hassan, M.P
Hon. George Theuri, M.P
Hon. Sammy Mwaita, M.P
Hon. Daniel Nanok, M.P
Hon. Alfred Keter, M.
Hon. Onyonka Richard, M.P
Hon. Ibrahim Abdi saney, M.P
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NATIONAL ASSEMBLY

Mrs. Florence Atenyo-Abonyo
Mr. Abenayo Wasike
Ms. Felista Karanja

Director of Committee Services
Clerk Assistarit I
Parliamentarlr Intern

MIN.NO. L4I2OL3 OPENING PRAYER

The rneeting started with a word of prayer.

MIN. NO. L5l2U^L3 CONFIRMATION OF THE MINUTES

Minutes of previous meetings were confirmed as follows;

(i) First Sitting held on T\resday 21"t May, 2Ol3 were proposed by
Hon. Daniel Maarrzo, MP and seconded by Hon. Abdikadir Ore
Ahrned, MP

(ii) Second Sitting hetd on Wednesday 22nd M^y, 2013 were
proposed by Hon. (trng.) Shadrack Manga, MP and seconded
by Hon. Jacob Machaira, MP

(iii) Third Sitting held on Wednesday 22"a M.y,2O!Z were
proposed by Hon. Rachel Ameso, MP ald seconded by Hon.
Micahel Kisoi, MP.

MIN. NO 16I2OI3 ADOPTION OF Tt{E COMMITTEE
REPORT.

Members of the Cornmittee unanimously adopted the Report on the
ConsLitutionality of the Kenya Gazette Notice Nos 2885, 2886,
28887, and 2888 Published in the Kenya Gazette of l"t March, 2013
by the Salaries and Remuneration Commission.
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MrN. NO. L7 12U-13 ADJOURNIVIENT

The meeting ourned at Eleven O'clock

<--
Signed

Chairperson

b s' ' Ggr(3
Date

I

I
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MINUTES OF THE THIRD SITTING OF THE SELECT
COMMITTEE ON DELEGATED LEGISLATION HELD ON
WEDNESD MAY 2U.L3 COMMITTEE RO M FOURTH
FLOOR, CONTINENTAL HOUSE, PARLIAMENT BUILDINGS AT

i

3.OO P.M

PRESENT

Hon. William Cheptumo, M.P - Chairperson
Hon. Joseph Gitari, M.P - Vice Chairperson
Hon. John Waiganjo, M.P
Hon. Charles Gimose, M.P
Hon. Paul Koinange, M.P
Hon. Kabando Wa Kabando, M.P
Hon. Silas Tiren, M.P
Hon. Elisha Busienei, M.P
Hon. A1fred Keter, M.P
Hon. Shadrack Manga, M.P

"Hon. Vincent Musau, M.P
Hon. Michael Kisoi Manthi, M.P
Hon. Rachael Ameso, M.P {

Hon. Simba Arati, M.P
Hon. Ibrahim Abdi saney, M.P
Hon. Zatnabu Chidzuga, M.P
Hon. Daniel Maanzo, M.P
Hon. Abdikadir O. Ahmed, M.P
Hon. Peter Kaluma, M.P
Hon. Onyonka Richard, M.P

ABSENT WITH APOLOGY

Hon. Benard Shinali, M.P
I{on. Dr.Eseli David, M.P
Hon. Yusuf Hassan, M.P
Hon. Jacob Macharia, M.P
Hon. George Theuri, M.P
Hon. Sammy Mwaita, M.P
Hon. Mohamed Aden Huka, M.P
Hon. Daniel Nanok, M.P
Hon. Nkigor Nicholas Nixon, M.P
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MIN.No. 1 L 12oL3

The meeting started with a word of prayer

MIN. NO. L2I2OL3 REMARKS BY THE CHAIRMAN

NATIONAL ASSEMBLY

Mrs. Florence Atenyo-Abonyo
Mr. Anthony Njoroge
Mr. Abenayo Wasike
Ms. Felista Karanja

The Committee deliberated
recommendations:-

L) The National Assembly adopts
follows in exercise of its overs
& (b) of the Constitution:

OPENING PRAYER

Director of Committee Services
Director, Litigation (NA)
Clerk Assistant I
Parliamentar5r Intern

and made the following

this report and resolves as
ight role r.rnder Article 9S(a)

2l rhe gazette notices nurnbers 2885, 2886, zggr and 2ggg
dated 28th February zolg and pubtished by the salaries
and Remuneration commission in the Kenya Gazette of
1=t March 2O13 is unconstitutional, unlawful, ultra vires
and therefore null and void.

3) The National Assembly Remuneration Act (cap S) and the
Parliamentary Pensions Act (cap Lg6l of the Law of Kenya
being in force shall continue to govern the remuneration
of Members of Parliament.

+l The Salaries .and Remuneration Commission and other
constitutional Qommissions to stricily adhere to the
constitution and the law when executing their
Constitutional mandates.

2



The National Assembly in the exercise its powers under Article
95(5) of the Constitution to review the conduct, composition
and functioning of the Salaries and Remuneration Commission
as well as all other'- constitutional commissions and
Independent Offices

MIN, NO. L3I2OL3 ADJOURNMENT

The meeting adjourned at 5.50 pm for the next sitting on Thursday
23,d M"y, 2Ol3 at 9.00 a.m.

Signed....

Chairperson

ag
Date

t
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MINUTES OF THE SECOND STTTING OF THE SELECT
COMMITTEE ON DELEGATED L ISLATION HELD N
WEDNESDAY 2 ND MAY 2013 rN ROOM FOURTH
FLOO co NTAL HOUSE
10.30 A.M

PRESENT

BUILDINGS AT

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

William Cheptumo, M.P
Joseph Gitari, M.P
John Waiganjo, M.P
Jacob Macharia, M.P
Charies Gimose, M.P
Paul Koinange, M.P
Kabando Wa Kabando, M.P
Silas Tiren, M.P
Elisha Busienei, M.P
Alfred Keter, M.P
Sammy Mwaita, M.P
Vincent Musau, M.P
Onyonka Richard, M.P
Michael Kisoi Manthi, M.P
Rachael Ameso, M.P
Simba Arati, M.P
Ibrahim Abdi saney, M.P
Zainabu Chidzuga, M.P
Daniel Maartzo, M.P
Abdikadir O. Ahmed, M.P
Peter Kalurna, M.P
George Theuri, M.P

- Chairperson
- Vice Chairperson

ABSENT WITH APOLOGY

Hon. Nkigor Nicholas Nixon, M.P
Hon. Yusuf Hassan, M.P
Hon. Daniel Nanok, M.P
Hon. Shadrack Manga, M.P
Hon. Mohamed Aden Huka, M.P
Hon. Benard Shinali, M.P
Hon. Dr. Eseli David, M.P

L
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NATIONAL ASSEMBLY

Mrs. Florence Atenyo-Abonyo
Mr. Anthony Njoroge
Mr. Abenayo Wasike
Ms. Felista Karalja

Director of Committee Seruices
Director Litigation (NA
Clerk Assistarrt I
Parliamentary Intern

MIN.NO. 08 12oL3

The meeting started with a word of prayer.

MIN. NO. 09 I2OL3 REMARKS BY THE CI{ATRMAN

The Chairrnan thanked members for turning up for the meeting and
drew their attention to the agenda of the day.

o The Chairman in his remarks informed Members that the
Speaker has given the Committee leave to hold several
meetings so as"to be in a position to table the Report on time.

Members adopted the Agenda and resolved to move
expeditiously to consider the Gazette Notices as published by
the Salaries and Remuneration Commission.

OPENING PRAYER

o

a Members resolved to formulate critical issues to
Cornmittee in consid,eration of the petition.

guide the

The Committee agreed that the Gazette notices referred to
should be considered in terms of their legality in so far as the
Constitution and other relevant laws are concerned.

The Committee resolved to form a sub-committee to look into
the Constitutionatity of the Gazette notices.

The sub-committee was aLso mandated to come up with a draft
Report with observations for consideration at the next sittine
:.:: -::::::::::

a

c

2



The composition of the sub-Committee was:-

1. Hon. Peter Kaluma
2. Hon.Daniel Maartzo
3. Hon. Onyonka Richard
4. Hon.Rachael Ameso
5. Hon.Eng. Musyoki
6. Mr.Antony Njoroge - Director of Litigation, National

Assembly

MIN.NO.lO 2U-13 ADJOURNMENT

The meeting ourned at L2.30 pm for the next sitting at 3.00 pm

Signed.
Chairperson

Date.
,@{-
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MINUTES OF THE FIRST SITTTNG OF THE SELECT
COMMITTEE ON DELEGATED LEGISLATION HELD ON
TUESDAY 1ST MAY O13 IN COMMITTEE OM FOURTH
FLOOR. CONTINENTAL HOUSE, PARLIAMENT BUILDINGS AT
10.oo A.M

PRESENT

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

John Waiganjo, M.P
Joseph Gitari, M.P
Jacob Macharia, M.P
Charles Gimose, M.P
Paul Koinange, M.P
Kabando Wa Kabando, M.P
Silas Tiren, M.P
Elisha Busienei, M.P
William Cheptumo, M.P
Sammy Mwaita, M.P
Shadrack Manga, M.P
Vincent Musau, M.P
Rachael Ameso, M.P
Ibrahim Abdi saney, M.P
Daniel Maanzo, M.P
Abdikadir O. Ahmed, M.P
Simba Arati, M:P
Michael Kisoi Manthi, M.P

ABSENT WITH APOLOGY

Hon. George Theuri, M.P
Hon. Nkigor Nicholas Nixon, M.P
Hon. Mohamed Aden Huka, M.P
Hon. Alfred Keter, M.P
Hon. Yusuf Hassan, M.P
Hon. Zannabu Chidzuga, M.P
Hon.Dr.Ese1i David, M.P
Hon. Daniel Nanok, M.P
Hon. Onyonka Richard, M.P
Hon. Benard Shinali, M.P
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NATIONAL ASSEMBLY

Mrs. Florence Atenyo-Abonyo
Mr. Abenayo Wasike
Ms. Felista Karanja

Director of Committee Services
Clerk Assistant I
Par-liamentar5r Inte rn

MIN.NO .OL I2OL3 o

The meeting started with a word of prayer.

MIN. NO. o13 REMARKS BY THE CLERK

The Director of Committee Services represented the Clerk of the
National Assembly ald briefed Members of the Committee on the
Agenda of the meeting being Election of the Chairperson and the
Vice-Chairperson.

She stated that the iVlembgrs present constituted majority and thus
conclucted elections for the twL positions.

MrN. NO. o3/ 20r.3 ELECTION OF CHAIRFERSO N

Hon. Kabardo Wa Kabando, M.P proposed Hon. Wiliiam Cheptumo
to be elected as Chairperson of the Committee and was seconded by
Hon. Daniei Maattzo M,P.

There being no other Member to- contest against Hon. William
Cheptumo, MP, the Director of Committee services declared Hon.
William Cheptumo as duly elected Chairperson of the Committee.

MIN.NO. 04 12U^L3 ELECTION OF VICE-CHAIR PERSON

This position attracted two candidates namely, Hon. Charles
Gimose and Hon. Patrick Gitari MP.'Hon.Charles Gimose was
proposed by Hon. Eng. shadrack Manga and seconded by Hon.
Kabando Wa Kabando. ;;

Tr- - (a------- nrf=-=^lt^ ----^-- ^---i L!_-.-- !----,^=--!-_ a1 :L---i r.rn L- a_ - _a_ _)__ _1
il.J.i:ri-...a::::::.]i-iii:4iL-...i;L...:J\)/.\r'.-ai

as the Vice-Chaii'person of the Select Committee and '\i,'as seconded
by Hon .Paul Bii.

G PRAYER
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Hon. Eng Shadrack Manga proposed Hon. Charles Gimose M.P and
was seconded by the Hon. Kabando Wa Kabaldo, M.P.

Members voted by secret ballot and Hon. Patrick Gitari was duly
elected as Vice-chairperson after getting nine (9) votes against eight
(8) for Hon. Charles Gimose. The two thanked Members of the
Committee for electing them in the respective positions and
promised to work hard to fulfiIl the mandate of the Committee in
upholding the rule of law as obtained in the mandate of the
Cornmittee and the Constitution.

MrN.NO. Os /2U-L3 ANY OTHER BUSINESS-PETT TION

The Secretariat informed the Committee that there is an urgent
matter to be considered by the Committee. The matter is a petition
by Hor:.. Mithika Linturi premised on the Kenya Gazette notice
no.2BBS ,2886,2887 and 2BBB.

Mernbers agreed to give priority to the petition and thus rhake it top
priority for the Committee in the next meeting

MTN.NO " A6l2o-L3 DATE OF NEXT MEETING

Members agreed to hold the next meeting on Wednes day 22"0 M.y,
2Ol3 at 10.30 a.m.

MrN.NO. 07 l2OL3 ADJOURNMENT

There being no other business, the meeting adjourned at thirty
minutes twelve O'clock.

Signed.....
Chairperson

Date. 2&..p.. QD(
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APPENDIX l2l r Correspondence

Annex 1- KenyaGazette Notice of 1st March, 2013

Annex 2- Letter from the Speaker, National Assembly to SRC -22/2/zOLs

Annex 3 - Letter from the Speaker, National. Assembly to SRC - 27 /lL /21ts
Annex 4,- Parliamentar5r Service Commission Comments to on the SRC Draft

Structure for State Officers'Remuneration - Nov, 2Ol2

Annex 5 - letter from the C1er:k, National Assembly to SRC - lo /lo /2oI2
Annex 6 - Letter from SRC to the Clerk, National Assembly- 2Z /7 /2012
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Telegrraphic Address
'Bungte', Nairobi
Telephone 22zl29l
Fa:c:315950
E-rnail: sna@p ariiament. go.ke
When replying please quote
PLC/SRC I54I/20L2

Mrs. Sarah J. C. Serem,,
Chairperson,
Salaries & Remuneration Commission,
NHIF Building, 13ft F1oor,
P. O. Box 431

NAIROBI.

Speakerrs Chambers
National Assembiy
Parliament Buildings
P. O. Box 41842 -00100
NA-BOBI, Kenya

22nd X'ebruary 2013

BEMUNE

26-00 100, N
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Dear /lcfip+e*, .fu*u

A
*

PRO PO SED REMLINERATION STRUCTTIRE FOR STATE O CERS IN

'--.J : | .1t_.: I J

RDCEIV
E f,l

i
J

KENYA.

The Parliamentary Service Commission met on 206 Febnrary 2Ol3 and tleliberated
on the proposed remuneration structure for State: Officers that the Salaries and
Remuneration Commission released on 5tr Febru ary 2013. Yow Commission has
invited comments and views on the proposed structure. Several is$es arise from
the proposed. remuneration structure which the Parliamentarl ServiS Commission
wishes to raise.

It is noteworthy that the Parliamentarl' Service Commission did last year write
several letters to your Commission explaining the strrcture and workings of
Parliament with a view to enabling your Commission a:riv e at a strrchrre that
would enable Parliament effectiveiy and efficiently discharge its constihrtional
mandate. I met with your Commission during the launch of the job evaluation
exercise on 23'd August 2012 as well as on 6e November 2Ol2 when your
Commission visited Parliarnent together with its - consultants

1
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pricewaterhouseCoopers Limited. We again met during the meeting held on 1ift

December ZO12 with the Right Honourable Prime Minister at the Prime Minister's

office. You Commission also met with some Parliamentary Service

Coinmissioners as well as other Parliamenta:;' Office Holders on 29ft October

ZOIZ at parliament buiidings. During these meeungs the position of the Nationai

Assemblv with regard to remuneration of Members of Parliament inras articulated.

This position has not been reflected in the proposed remuneration structure. Piease

find attached copies of letters dated 6m June 2012 and 27b November 2Ol2 that

were delivered to the Salaries and R-emuneration Conrmission but u'hose contents

the proposed remuneration structure does not reflect with respect to Members of

Pariiament.

CONSTITIJTIONAL STRUCTI]RE OF GO

The Parliamentary Service Commission has noted that the proposed remuneration

structure places Members of Pariiament at positions 43 and 44 respectively in the

ranking order. Cabinet secretaries are ranked at number 6 foliowed by the Chief of

Deience Forces, Judges, Principal Secretaries, Director General NSIS, Controller

of Budget, Chairpersons of Constitutional Commissions among other State

Officers. Article 95(5) of the Constitution of Kenya provides that "the National

Assembly shall reu.iew the conduct in office of the President, the Deputy

Prestdent and other State Officers and tnttiate the process of removtng them

from their office; and exercises oversight of Stage orga.ns." lndeed Articie 152 of
the Constitution provides that the National Assembiy may dismiss a Cabinet

Secretary by a resolution supported by a majority of members. Article 254 of the

Constitution firther provides that each Constitutional Commission and

independent office shall submit a yeariy repgrt to Parliament and that the Senate or

National Assembly ffiay, at any time, require a Commission or holder of an

independent office to submit a report on a particular matter. '

It is a Constitutionai requirement that the National Assembiy apProves the

nornination of most State Officers prior to their appointaent. The National

Assembly then oversees their work both from a financial and administrative

perspective-and may initiate the process of removing them from office. ln efflect,

the National Assembly substantialiy plays the role of a supervisor to these State

2
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offices. It does not therefore augur well for ttr: structure of Govemment for
supervisors to be rated and, remunerated. less than those they supervise. This is not

good human resource practice. It shall undermine the Constitutional role of
oversight by Pariiament and complicate the :nteraction befween the Nationai

Assembiy and the State organs that it is under a ccnstitutional duty to oversee.

There is aiso need to ensure pariry of treatment in respect of remuneration payable

to the supreme decision making organs of the three arms of Government. The

Cabinet is the supreme decision making organ of the executive. The Supreme

Court, the Court of Appeal or even the High Court can be argued to be the supreme

decision making organs of the Judiciary. A House of Parliament is no doubt the

decision making organ of the Legisiature. To open up such a large disparity in
remuneration between the decision making organs of the three arms of government

clearly has the effect of disadvantaging one arm to the advantage of the other arms.

The Salaries and Remuneration Commission needs to ensure parity of
remuneration between the three arms so as io avoid financial discrimination against

persons serving in a particular arm of Govemment.

The situation is even graver at the devoived government level where the Speaker of
a county assembly is proposed to ea::r almost a quarter of what the governor eams

and yet county assemblies are equally bestowed with the heary responsibilities of
legislating, appropriating and over sighting county revenue and expenditure and

oversight. over governance generaliy at the devolved leveI. Similarly, a member of
a Counly Assembly needs to check and -oversee the County Executive which

includes the Govemor and therefore the disparity in rernuneration between the two

positions should not be as great as proposed.-

If this imbalance is not addressed, the cor:ntry runs the risk of losing all the gains

made in the attainment of a sustainable and effective parlia:rrentary democracy

where the legislature is able to operate and discharge its functions effectively and

indepeldentiy without bowing to the fi.nancial whims of the executive. The

Salaries and Remuneration commission should not be blind to this risk. lndeed the

cost to the Kenyan tax payer can be higher than aaticipated if we create a rogue

and runayay executivq/independent commissions which easily gloat over the

3



legislature owing to the remunerative imbalance. The iristory of our country has

been very clear on this. lndeed, all the legislative and governance reforms have

been achieved after the advent of the Parliamentarlr Service Com:nission.

The 9ft and 10tr Parlia:nents have been noted ior the vibraacy with which they

have checked the Executive as .weli as the quaiif, number and creativity of

legislation passed. This is attributable to the caiiber of Kenyans who vied and

became Members of Pariiament. This is in tuur attributable to the improved

remuneration of Members of Pariiament foliowing arnendments to the National

Assembly Remuneration Act. to improve the rernuneration of Members. As I
informed you during the launch of the Job Evaluation exercise on 23'd August

2072,51% of Members of the 10e Parliament have a first degree, 29o/ohave a

Masters degree and 60/o have doctorate degrees. Four percent have a diploma whi-le

loyo have O level education certificates. If the remuneration of Members

Parliament is made iess favourable than it currentiy is, the country shall not be able

to attract as many persons of high caliber to vie for the position of Member o

Parliarnent with the resultaat deterioration in the quaiity of oversight, legislation

and representation. Indeed this shali be in violation of Article 230(5)(b) which

requires that the remuneration for a State Office be such that it shall be. able to

attract and retain the skills required to execute the responsibilities of the office.

JOB EVALUATION
As indicated earlier the Parliamentary Service Commission has noted that

proposed remuneiation structure places Mernbers of Pariiarnent at positions 43

44 respectively in the ranking order. It would appear that one of the factors

into accor:nt in arriving at this ranking is the relativeiy low academic

for one to become a Member of Parliament. While educational qualifications

be relevant in evaiuating appointive positions such as Judges and

Secretaries, they are not relevant when it comes to evaluating elective positions.

Academic requirements are relevant in appointive positions as they show th

process of preparation that a person is required to undergo prior to be

eligible to hold a certain position. For instance for a person to become a Chie

Justice he/she is required' to have hold an undergraduate degree in law,

4
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Fost-qraduate diploma in larv and be admitted as an r\dvocate of the High Cor.rrt.
Fleishe further needs to have practiced law for a period of at least fi.fteen years.
This is set out at Article 166(3) of the Cor.stituiion. The same does not apply to
Members of Parliament. Articles 1(1) & (2) rf the Constitution of Kenya, ZOLA,
state that "AIl sovereign power belongs to the people af Kenya and shall be
exercised only tn uccordance with this Constitution. The people may exercise
their sovereign power either directly or through thetr democratically elected
rePresentatives." The process by which a person becomes a Member of Parliament
is a democratic election, a process that is no less vigorous for candidates than
acquiring academic qualifications. A candidate must convince the electorate that
he/she understands their needs and aspirations and can articulate the same in
Pariiament. This requires inteliigence and compassion. The whole of Chapter
seven (7) of the Constitution is dedicated to dealing with the election of Members
of Parliament. Indeed, under Articie 94(2) of the Constitution, Parliament
rnanifests the diversity of the nation, represents the wili of the people and exercises
their sovereignfy. The tool used by the Salaries and Remuneration Commission
with respect to Menrbers of Parliament is therefore wrong.

Once you consider the above Constitutional provisions it should become clear that
using academic qualifications to rate Members of Parliament goes against the
principles set out in the Constitution and has led to the absurd result where
Members of Parliament are lowly rated. This is in spite of the fact the Constitution
itself at Articie 99 sets out the threshold of qualifications for members of
Parliament. It is thelefore unfortunate to note that the proposed remuneration'i stucture shall not allow Parliament to effectively discharge its constitutional
mandate.

It is therefore the proposal by the Parliamentary Service Commission that your
Commission reviews the proposed remuneration structure and piaces Members of
Parliament above Cabinet Secretaries and just below the Speaker of the Senate,
that is number six (6) on the ranking order. 'We also recornmend that in order to
comply with the spirit of Articles 108(4) and 117(2) of the Constitution,
differentiation should be made between the holders of various Parliamentary
offices as set out below: ,

5



1. Leader of the Majority party.

2. Leader of the Minority party.
3. Chairpersons of Committees.
4. Members of the Speakers panel.
5. Chief Whips.
6. Minority Whips.
7. Ordinary Members of parliament.

Articles 108(4) and i 17(Z) of the new constitution provide for the leader of thn:ajority pafi,leader of the minority party and chairpersons of committees. Kindlalso provide for the remuneration of the Chairperson and Viee Chai rperson o,,.,., theParliamentary Service Commission in a marmer similar to that done for
Constitutional Commissions.

ALLOWANCES
Your commission has proposed that ailowances shouid not be more thaa 3 O%o othe basic salary. what is the breakdown of this 3o%? Does this also apply toMembers of Parliament? you wil note that one of the Constitutional duties oMembers of Partiament is representation. They are required to travel regulariy toNairobi from their constifuencies, some as far as Mandera. The car grant, transportand mileage ailowances were designed to facilitate this and a:rived at afterextensive studies by various panels of experts, particul arly the Cocker Tribunalwhich submitted its report on 5e November2002. A copy of this report is attached

,, hereto for your ease of re ference. Kindly clarify the allowances payable toMembers of Parliament.

If the car grant, mileage and transport allowances are not provided fo., theParliamentary service commission, in exercise "f ;, ;;;.., under Arricle127(6)(a) of the new constitution, shall be forced to pwchase 4 X 4 motor veh-iclesfor aIi 418 Members of Parliament and employ drivers to facilitate the Memberstravel to and from their constituencies. This, ia addition to fueling and maintainingthe vehicles, shall end up being far more expensive for the exchequer than theal l owances currently payabl 6.

6



Flnally, the Parliarnentary Service Comraission would appreciate a co,s,ltative
meethg with uhe Salaries and Remuneration Commission prior to tabling the
proposed remuneration before the National Assembly as provided for under section
26(2) of the Salaries and Remuneration Act.

Yours

HON. KEI|NETH I\{ARENb E, E. G.H., ACrArb. M.p.,
SPEAKER OF THX NATIONAL ASSEMBLY/CIIATRMAN,
P YS \rICE COMMI SSION.

)
.t
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REPUtsI,TC Or KE}TYE

Telegraphic Address
'Bunge', Nairobi
Telephone Z2Zlzgt
Fax:315950
E-mail: sna(Opariiament. go. ke

Yh:" replying please quote
PLCI/SRC/547/2012 -

Speaker,s Chambers
National Assembiy
Parliament Buildings
P. O. Box 41842-OOt00
NAIROBI, Kenya

27e Nove rnber 2012

lylrs. Sarah J. C. Serem,
Chairperson,
Salaries and Remuneration Commission,
NHiF Building, 13,h Floor,
P. O. Box 43126-00i00,
N OBI

J EV U TIO OF'ST FI

Please refer to the job evaluation of State Offlcer positions exercise that the Salaries anaRemuneration commission has been carrying out and find aftached the followingdocuments thal shail be of assistance in evaluating state officer positions in the
legislahrre:

' Comments of the Parliamentary Service Commission on the Salaries and
Remuneration Commiss ion draft S trucfurj: tbr State offi c ers' remuneratjon.. Job descriptions for parliamentary Office Holders.

' Job descriptions for Clerk of the Senate and C1erk of the National Assembly.
' A copy of my earlier letler dated 6th June 2012 on draft structuie of the Salaries

and Remuneration commission for state officers, remuneration.,
' Report of che Tribunal to rev.iei.v the terms and conditions of service for Members
'of Parliament chaired by Justice A. IvI. cockar, E.G.}I., 2002.
Report of the Tribunal to revier.v the terms and conditions of service for Members
of staff of the National Assembry chaired by Justice A. M. cockar, E.G.H., 2002.
Report of the Tribunal appointed by the Parliarnentary Service commission to
review and make recorimendations on the terms and conditions of service for
Members and staff of the Nationai Assembly chaired by Hon. (Rtd) lrzlr. Justice A.
t\{. Akilvumi, 29e Noverabe r, 2009.

N

2

3

4

5
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MARENDE, E.G. H., ACIArb. M.p.,PEAKER OF TIM NATIONAL ASSEMBLY

8. Comments and recorrmendations by the parliamentary Service Comrnission onthe Tribunal appointed to review the terms and conditions of service for Membersof the National Assemb presented to the par.l:amentary Service commission on
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The Pariiamentary Service Comrnission has studied the draft struoture f,or State Of,jicers,
remuneration as advertised by the Salaries and Remuneration C'ornmission in the locat
dailies on diverse days in \r4ay 2012 and has the folio*,ing. corrunents to,make:

1' The placement of the Speakers of the National Assembly and Senate a1i. level. 2 isr
appropriate.

2 The placenaent of the Lead'er of Maj:ority and.Lead.er of Minori,flii al I6vgI3r, bei,ng
a l:evell inenaediately betrow the Speal(ers is also' appropriht+ plao.eryqFrt of th,e
Depuff speakers,of 6oth rrouses at this IweI iq,hrr,huu'appiopri.atgl'' ' '

ti '

3 The placement of Mernbers of,Fariiament at level' 5 is'not appropriatd.- Memb'ers
of Parliarnent should all be placed at Level 3 for purposes, of, sala.ly and
differentiated by way of allowances with respect to parliamenta,ry responsibilify.

4. It is important to note that the legislature, just like the Executive and Judiciary, has
various office holders or parliamentary functionaries. The draft structure has not
captured the foliowing parliamentary office holders:

(a) Chairpersons of Committees.
(b) Vi ce- Ciraiqp ersons of Comr,ni.t, tees.
(c) Clnief WhiB.
(d) Opposition and other party whips.
(e) Membel of the: Spealcers panel: i

z
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i. The eo,uating of the Clerk of the National Assenblls ancl ClerL< to' S'enate to State
offices -at ievel 4 is appropriate. They are the' adminiistrative head.si of: the,
iegislative arm of Government. hr addition tt.e Ci'erk ofrhe National Assenrhl.y is
the secretary tq the Parliamentary Service Cominission. It is trtqvlevgr 1.p.rX1or+ad.t to.

note tha-[ the offices of the two Clerks are officeq in tHe Far{lapenta4y SLrvieb asr

set out in Article 128 of the Constitution. They are not State offi'oes:. It'i:s, the roie
of the Parliamentary Service Commission to. set the remuncration, fof holdiers of'
these two offices as well as other offieers of the Farliamenta'q,r S'erviee. Iti is.

proposed that the Salaries and Remuneration Commission continues to advice the
Parliamentary Service Commission on the remuneratioir for the'holders of the
'office of Clerk of a Fjouse of-Farliament.

l

-clease f,rnd bejorv brief notes on the roles and responsibiiities of the various
p arliarnentary office: hotr ders':

(i) Lead ers hip, of the res pective E[ouses, of; P'arl,iameu.t'

Each lfeuse of Farliament shall. have. the following cgtegoriesi gf:.' Paqliarnfta+y Offiog.
hloldersr

,.1

(b) Depr:ty Speaken

(c) Leader of the Majority
(d}X,eader of the lvlinority
(e) Chairpersons of CornmitLees

(f) Vice-Chairp ersons of Conr.rnittees

(g) Chief slhip
(h) Opposition and other party whips
(i) Member of Speakers Panel

O Ordinary Member of Parliarnent.

There shalI aiso be Parliaurentary Service Conrmissioners as follows:

(i) The Speaker of the National, Assembly whe shail be the Clrairr,r,ran-

(li) S'even members appointed by..Parliament froia among its, mernborsll Sor{1@ frort:
the National Assembly and others fronl thq. Senate.

(iii) A vfce Chairman elected by the Commission front arnong:the seven nr,emb.ers

app,ointed By F'arliiannen$. 
' : l

?-



(ir,; One ilan and one woman appointed b)r parJiament fionr among persons .a,h.o
are experienced'in pubiic affairs, but are not members of,Farlia.ment.,

(a) Speaker of a nifouse o,f Far]iar,nent

Article 106(a) of the Cbnstitution of Ken1,a', Zllo'providesthat thereshall be a Speaken
for each }Iouse of Fariiament who shall be electerl by that }Iouse ii+ aeeordur,rou ir.ii. ,ho
Standing orders, from among persons who are qualified to be el'eeted asr members. ofparliament but are not such rnembers. A .Speaker of a House of parliaiil€D.t shaii have the
following duties and responsibilities

(i) Article 107 of the Constiiutfon provides that the Speaker of a 1Jouse of parliament
shall preside over the sitting of that llouse. During a joint sifting of the Houses of
Parliament, the Speaker of the National Assembly shall preside; assisted" by tlie
Speaker of the Scnate.

(ii)' The Speaker presides over all debates of the House and enforces fie observanoe of
the Constitution, the Standing orders, the Na.tionatr AssernQllr @bwers, anei;.
Privileges) AcL other laws of'Kenya and the S[leaker's, Rul:os: ainaed, a-t enstuirlg
orderlln d'ebate in the Lfouse- and' preserving order' withi.r:r thq'. p.4ecincts of,
Farliament. The laws to be observediraclude those refating, to tfre uijigqt,p,roc.eds;.
reportsbyvariousconstifutionatrbodiestoPariiaroentan,dde-.,...^lj.

' out variious aots, 
ar'tram.nr arlc o@adl,,es lor carry'ing'

(iii) Administering the oath of affirmation or allegianee to new Members of parliarnent
and issuing, writs for vacant seats.

(v)
(vi)

(vii)

(viii)

(iv)

lix)

Protecting the rights of the minority Members while making sure that the
majorities have thei,r way.
Selecting Members to speak during debates.
organizing the business of the House as he is a rnember of the House Business
Committee.
The Speaker of the National Assernbiy controls the administative grachinery ofParliament as the chairman of the parliamentary Service comrnission.
The Speaker is the spokesman for his/her respective FIouse of Farliameut and shall
ensure that dignify of Parliament is upheld and its rights and priviieges are not
abused.
The Speaker of the Nationai Assembly represents Parliament to the outside world
as the branch chairman of the Common-weaith Parliamentary Asso";;ir.t;1c;;;
and Inter-P arii anaentary Union (XpiD.
fn general, a Speaker is the final authority on alf matters tou.ching on theinterpretation and application of the practice and procedurq of Farlfam,ent at ali

4
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times. In presiding over the proceedings of the lJouse, Mr: Speaker's deoisions

and the considered ruiings he makes on matters brought to,hi,s attention constih+te'

the'case., Iaw' o,f 
'paqliainent.

The Speaker is empolvered under the Standing Orders: to correct palie-irt erso{sf ill, a tsiffi .,

aft.er it hur been fassed by the }Jouse and to make sucLt other chang,gqi im tho tstii]l(

consequentiatr on the amendments aoceptedi by the FIouse.. It is uscful to; nqte the

foliowing cornments on the of,figg of Speaker as set out irl "The Flge.tibe gtdlP,to-oqdura o'f 
,

parliame-nt (with particular refeience to the Lok Sabh*)t'by G. C. Malhofra, M"etropolitan

Books Co'. FVT l,td at pages I tr3' -tr i4:

"The all important conventionatr and cerernonial head of the L,ok Sabha, (Irlational

Assembly of India) is the Speaker. Within the walls of the }Jouse, his authority is,

supreme . . . Thougt t is powers and duties have beeri laid. down in the Rules and',

to some extent, in the Constitution, the Rules which he has to: administer are of an

elastic nature and in some matters he has to exercise his: discretion'. LtriiSl duties.are

very arduous, and in their discharge he must be actuated bir ai'sonse ofjii.rstice ar,rdi

fairness, uninfluenced by passion or prejudice. IJe has to: irnpress the. I'Iouse
generally with confidence in the soundnes-s and inr,partiality of hiS judgnaents. wit},t.

the conviction that he considers himsetrf the' eonscietece and gpa4diant of'th.etEfous.e':

As the prinoipali spokesmar* of the X{ouse. he represeirtsr its-col}Qctive voioe, andt is*i:

its solve repres.entatiy,e, tothie outsidb.:wo:ri:d,i . .' ' . - . .,. :- '' '

Conrmunl'"itiorrs fiom the Piesiaent aie-rnade thr'ouS.h: tlie,Speakel,1,.S.:inr#ag

com.munications to the President are mad'q throtrgll the,'Sp-gaker,.. FIe uls,or isgqesi

warants to execute the orders of'tt:e Lfo.use;, whcre neoessar-y''r

(b) Deputy Spea[<el' of a House of P'arliarra'ent

,-.,Article 106(b) of the Constitution of Kenya,2010 provides that thereshali be a Deputy

"t''-bpeaker for each House of Parliament who shall-be elected by that }Iouse fur erooordance

with the Standing Orders, from among members of that House. A Depufy Speaker of a-

Ilouse of Parliament shall have the foilowing duties and responsibilities:

(i) Article 107(b) of the Constitution provides that the Deputy Speaker of a

House shall preside over fie sitting of that House in the absence of the

Speaker.

(iD The Deputy Speaker, also referred to as the Chaiqperson of Cornrnittees, is' 
the Chairperson of,the Liaison Cornmittee and presides over Cbnanrittees o.f'

; the whgtreI'Ibuse.,
(iii) Oversees fhe budget'for Committees: and enswes 

_t{rat 
Comrniffees dq not

exceed their uo""il budget. The D-eputyr Speaker anss approves changes to,
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the annual budget of individual Committees as wel} as' travei abroad by,.
Concrniffees'.

(iv) The Deputy Speaker deputizes the Speaker and assists in ensuriirrg the
dignity of the Parliament is upheld, it dghts and. privilrgpg. are:not abused
and generally assr.sts in the interpretation andr apptri'oati.on of'theprastics and,
procedurb of Parl.rainent atl altr, tiine s.

G. C. I4alhotra in "The Practice and Procedure of Pariiarnent (witHrparti'eblar ref;nenco:
to the Lok Sabha)", Metropolitan Boo C'o. FVT Ltd at pages. 725)'-126; coiran-rents on the
office of Deputy Speaker as follows:

"The Office of the Deputy Speaker has grown in importance and has. corrle to
acquire a rnore prominent position after the enforcement of the. Constifution in
1950. Like the Speaker, the Deputy Speaker is elected by the Lok Sabha from
among its members. He is not'subordinate to the Speaker, bi,rt hotrds ap
independent position and is answerable to the Flouse aloiie ... Duririg the days oF
the Cental Legislative Assenably, the LTouse used to rneet for onl,y shorf puiiodr.
and that too at long intervais. At present, the Llouse sits for neartry, seven,rnontLls in
a year and eaoh sitting lasts for about seven hours. tr6 i'sr not praetiqab,{.e; fqr.ttrre.
Speaker to be present in the }Iouse throughout a particu-Iar sittimg. Bery.,nqw and:

]hen, when he has to attend to his other duties, he has, to vg.c{erthe:eHair;."a,nd,.in-
his absence it is usually the Deputy Speal<er whopresides ove4 thsd,e.Iib.elati-_or*qrofl
the }Iouse. Further, the Deputy Speaker is expeqted to. perfdrrtti tllsi duties: 6filre
office of,the SBeaker, whenever thaf officq is,vaeant.,,,.

(c) Leader of the Ma,jrorify

Article 108 of the Constitution provides that there shall be a leader of the majority parry
tnd a leader of the minority party. The ieader of the majority party shaii be the persoil
who is the leader in the National Assembly of the largest party or coalition of parties. It is
expected that the Standing Orders shail provide for similar positions in the Senate. It is
expected that the leader of the Majority shall have the foliowing roles and
responsibilities:

(i) Be the ieader of Government business in the House and the chief liaison
person between the Executive and Farliament in faoititating the
introduction of Government legislation and other Parlfannentary business to
th,e House,

(ii) Responsible for ensuring that the Governrnent's legislative;, budgetary and
poiicy agenda in Farliam,ent is passed'.

6



!)

(iii) Chairman of the }fouse Business Coi:nmittee and rvhich is responsibLe for

setting the busrnessi ot'-l the FIotrse.

(i.r) Fresenting a half hour staternent to ure Flouge every Thurqdfly.i 4fternoo'n,

s ett ing out the Go vernm ent"s liegis lative a g,end4 tor: thg fo.ilo ffi we etrk:

: .. .:... .., :.t, -' 1...,. '.,. 
,

G. C Malhotra in "The Practice and Frocedure of Parlf4nr.eiit (rarith part!,cp1!ar; referen,c.g

to the Lok sabha).", Metropoiitan Boo co', FVT Ltd, at pages, I38. -1140 co,ni'rnbntsi on: tkrlq,

office of I-eader of the House, *'hiclr is equivalent to I-eader of the Majority as: fbtrlows:?''

,,The Leader of the l{ouse is an important parliamentary functionar}r and exercises'

direct influence on the course of business. Tire whole policy of the Goventmer'rt,

especially so far as it is expressed intheinner life of,thelJouse and,inlneasures

dealing with the course of its business, is concentrated in hisr person. The

arrangement of, Government business is the ultimate responsihility of the Leader

of the House, though details are settled, subjeet to his controtr,. by the Chief whi:p'

who is also vested with the portfolio, of, the Minister of Parliamentary Affairs, . . .

The I-eader of, the House shapes the course and oontelrt of treglslation ir,rasrnueli

as his is ofien the final voioe in deciding a$ to: w lati antcndir,rients, wil}. be;

acceptabie, whqt Private MembersJ Bi,Ili wilF neoeivqr the sUpp.or.E of ffi":
Govemrnent,, and whether a question sfiould be Ieft to a ftceiott: 

Th-tlLuader 
o€'

the 1Jouso ulay, therefore, be said to be perhaBs the nrost in'fltrentia* filu1e iru the,,

entire l egis l.at[v er pJ o o o ss;-' 
r

(d) Iieaden of, the lVXinoritY
.i (i) The Leader of the Minority shall be the leader of the opposition in

'"'-'t Pariiament and responsible for marshalling Members of the opposition in

overseeing the legislation, budget and other Parliarnentary business of, the

House.

G. C. Ilalhotra in "The practice and Procedure of Parliament (with particular reference

to the Lok Sabha)", Metropolitan Boo Co. PVT Ltd at pages 142 '143 cornments on the

office of Leader of the Opposition, which is equivalent to Iieader of the Miilority as

f,bilows"'
.dt,,In any system of, Govem.rnent there will atrways be: a struggle fon power ... Tha

parliamentary systen: of government makes it obiigatory for tH,e opposing. forces. to

struggle for power on the floor of the Flouse by recognized parli:aroentary.'

7



methods. One of the biggest parliamentary, achievement-s: of, the presen€ eenturyr is
that the role of the Opposition has been formally recogriizeef aad is given a du.e
place in the parliamentary system. The Tiead'er of the Oppos,ition is thu,s an
imporiant Berson ... The Leader of the Oppo:ition is the offi'eiaE sBokesnr.arx o,f tlaq
minority or' minorities and to that end he zealor.rsllz watohesi any,eljq.roac.liin"rentiori:
their rights. His task,, though not so diffioult a; that of'tlle,Priine},{r"ni,ster;_ is.l of
sufficiently great pubtio iinporflanee. becaus.e he iias- to; rnaintai,n a tear! - a
"shadow Cabiner'"- ready to take over the adminisfo'atiori. tro perforn'ring ltis dr,lties,
and obligations, the Leader of, the Opposition has to take inio aecount 1ot only
u,hat he is today but what he hopes to. be tor.norrow."

(e) Chairpersons of Parliamentary Comrnittees

The draft stucture for state officers' remuneration does not recognize the Chalrs of
Parliamentary committees. It is important to note that a grcat' deaB oi Parliamcnb,s
business shall be conducted in Committees. This includes scrutiny of,Bi.IIs; the. budgets of
Ministries and State entities as wel} as vetting of appointrnent to thaCab.iii,et'and otlier.
constitutional offices. Chairpersons of Cornrnittees. shafiib?restrr'qnsi.blq for;, . 

.

(i)' Presiding over all meetings of hisAer CbmnritEee acrdi'enforeing:- th'e'
obseryance of the Constitution, Standing Orders and. SBea-keis"Ru,Ies airned.
at preserving order during naeetings of the Cornrnift-ee,-

(ii) Liaising with the Clerk of the House and Conrnittee Clerk on
administrative matEers of the Committee.

(iii)
(iv)
(v)

(vi)

Preparation the Committee's armual work-plan, prograrnrne and, agenda.
Presentation of the Comtrittee's report to the House.
Approval of witnesses to appear.befQre the Cor,r,:mittee.
Ensuring that the Committee's activities are in accordance with the budget
of the Cornmittee.

A Parliamentary Comrnittee is a legislative sub-unit of Parliament that handles a specific
duty, rather than the general duties of Parliarnent. Memberstrip in a Parlianrentary
Comrnittee enables members to develop speoialized knowledge of the rnatters undertheir.
jurisdiction. As "little Palliaments," cornrr:iffees oversee and, monitbl on-going

- governmental operations, identify issues suitable fbr legislative revfevr; gather'and
evaluate information, and recomrnend courses of action to their parent body, f;arliarneat:
Fornrer President of the United States, Woodrow 'Wilson, once said; '*. .. it is not far &orrr
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the truth to say that Congress in session is Congless on publio exhib.ition,wililst C'ongless

in its committee rooms is Congress at wotrk.'' The same canl 6e said of, the Kenyar+'

parliament. Parliamentary Comrnittees provide invaluable inforinational services to
parliament by investigating and reporting about sirecifia Ministries/Siate organs; and

Cabinet Seoretarieq (Ir4inisters) shali not be Members o.f Farl$anrentr ehai4rersonsr o,fl

Committees are therefore expected to play a greaier role iri the legisia'tive and oversight

business of the House in the 1le and subsequent Farliar:rents. Most of'thebusinessof
parliament shall be carried out in Con:.n'littees. G. C. Vlalhotra ir+ "T,he Fractice and

procedure of Parliament (w'ith particular referenoe to the tr,ok Sabha!', Ivletropolitan Boo
i*=)Co. pVT Ltd at pages 130-131 comments on Chailpersons of P'artriamentaryr Comnrittees:

)

"T,he Chairman has the duti'es and porvers in restr2ect o'fr prooeedingsi of the

Committee more or Iess similar to those of the Speaker in respect of the

prooeedingg and deliberations of tlae House. ... IIe flxes tha' da-te, and'time for

holding the sittingS of the Commfee Any proeedu1a, 
3^T* Tis'ggi 

at tha *$tn'S,1 
,

of the Comroittee is decided by the Chairman- If any dor=ib.5.5r9es, on: any.*'F.Orr,ltl orfi'

Brocedure or otherwise, the Chairman, ffiey if he thrnk1Ait ie,fEi tha Pro,inq-toi*ht.

ip.uku, whose d'ecision is final ... Mr'rlutes of the: sittirlgq of'ta Chrruni't'tc€l'aqs.l. I

approved by the Chair,man, and its report is. signed by hirr* or:r behaif, of the.

Committee, before it is presented to the Speakei or the Ho.use. LXe has also the

power to correct patent erors or matlers of factual nature in the report before its

presentations to the Speaker or the L{ouse. A11 communications between a

Committee and the Speaker or the House are made by the Chair,man of the

Comrniftee. He is, so to say, the spokesmatr or the mouthpiece of,the Comrnittee."

(O Vice-Chairpersons of Comnnittees

The Vice-Chairperson of a Committee shall chair all meetiag of the Comrnittee in the

absence of the Chairperson and assist in handling the administrative matters of the

cornnr.ittee.

(g)i Chief WhiP;

The Chief Y&ip is' responsibtre for:



(i)

(ii)

(iii)

Ensuring that Members of the majoriry parly afrenCtto,}Xouse business (6ottrr,
at Committee and in the House) particuiarl,y vrhen there ils oo.ntentiotrs
business to be transacted with a view to ensuring,that Govemrnent.business:
isp,assed"

SJLcting Members of, Parliament in, the, Govenunent sidE to, sbrrver:ono

Enfbrcing party di'seiptrihe among Mem6ers of 'parl,iernent 
ih ''th'e:

Govemm ent s i d e ancl' "de-u,hipp in g', errant- Memb ers.

Opposition andothen parf$ whips

(i) Ensuring that Members of the minority party attend to. Ilouse br-rsiness
(both at Commiftee and in the Fiouse) particularly ra,hen there is contentious
business'to be transacted with a view to ensuring that m,inorify view is
heard and even successfi:,,I in. voting..

. (ii) Selecting Members of Parliament in the opposition to serve on" va.riops,
P arli amenta,ry C'ommiftees,.

(iii) Enforcing party discipline among l\4erabers of Fari,ianrenE io the,oBposrtion
s i d e_ an d' "de. rryfuiprin gi" err ar".i! Momb,erS.

G' C. Maihotra in "The Praitice and Procedure of,Parliament (witfiBartiouXar,reference.
to the Lok Sabha).';, Metropolitan Boo Co. PVT Ltd at pages 144,'l4T;* ifr" i"rf";** r.
say aboutw.hips:

"fn a iegislative . body, not only the fate of a particular naeasure under
consideration, but the very life of the Council of Ministers itself may depead upon
the resuit of a single division. When the division bell rings, about three and a half
minutes are given to the members to rush into the Chamber fronr the lobbies,
library and annexe, yet the govemment or any parly cannot take it for granted that
its foilowers would always be present in sufficient numbers il the precincts of the
Ilouse at the time of a division. The duty of keeping the members of a party on
hand accordingly devolves upon the whips

In the parliamentary forrn of governmen! a party has its own internal organizatiorl
inside Parliament and is served by a nurnber of' officials kno,wn as. tliei whipsi
chosen from members of the?arty itself. In fact, the efficient and srnooth working
of parliamentary democracy depends to a very large extent on the. whips of'the
party in power or parties, in opposition. . .

10
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i)

During sessions, the $hips of different paities send to tlreir supporters periodic
notices, also sometimes called "t4,hibs'l, warning therrt wheni impcrrtant divl*sl.ons
are expected, telling them the hour when a vote uiiil, probably take place, and
requesting thene to be in attendance at that tirn:. The imBogr,ance,ofithe, dfuisiom i's
indibated by und:erscoring the. notiee,b.yl ar+rlrp6e!'-o.gnnaj, .., . 

t 
,. . , 

t-t 
,t=. ,,

The whips iiave to know their men. Thfs involves a close eoptaet. with atrf r,rqen+b. ersi',
and kno'wiedge of their interests, speoratr attitudes; qualiti'es a.rrd: potentialiti:esr tR*
whips take these aspeets into account while sendlng the lis:t of'speakers,to' the, chair.
in the interest of qualitlr of debate and deliberation or suggesting names o,f,
members of their parties for nomination on parliamentary comrniilees. They keep
members supplied with infonnation about the business of tlre }Jouse' andi enfbrce
Par[, disciP,line. ..

And it through the whips that members of a party corne to, know abotrt, thei,r
leader's views and the plans into u,hich the leader thinks it necessary oE exped,'nt:
to initiate thern. The whips are the. active agents within, the parties, a char,mel o,f,
communication whereby, one parfir negotiates witli anoth.er coneerniug. topies; for,,
debates or condtrct of b:usihgssi im, the Fj:ouse;

It has been aptly said, that the Wtips are not only sho,ek-absorbers; b.ue atr$o
indicators of the palty; they are not onXy advisers to the leader; but also. thehindihg
force in the party; they are not only barometers of the diffbient regio.ls, and,
opinions but also the oounselors o.f members.,'

(h) M"ember of Speakers Panel
.,\
.-Che 

St-anding Orders provide that at the commencement of every session, or fronr tirne to
tim.e as necessity rnay arise, the Speaker shall, with the approval of the House, nominate
fou5 $embers who shall be known respectively as the First, Second, Third and Fourth
Cha.uPprson of Committees and who shall exercise the all the powers vested in the
Q[ai.qpjrson of Committees including the powers of the Deputy Speaker. These four
i\Agiqb.qrs constitute the Speaker's panel.

M.Emb.,.ers of the Speaker's panel assist the Speaker and Deputy Speaker in presiding over
deb'alq,F of the Flouse and enforcing the observance of the constitution; Standing Ordrers;
and. S,peaker'sRules
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q' c' x4alhotra in "The Practice and Procecure of,Parliament (u;ith parti'cuiar.refere,cer
r,!e {l-e Ink Sabha)'l Metropolita-n Boo co. PvT Ltd at pages lz7 -trzp' conunents on the

;:PflF,eI of ehairmen.as foilows:

-i

('Is the a6sence of'the Speaker and the Deputv Speakei,, onei.oflthh,'Chairherr
presides oven the }Iouse when so requestedi by the spea,krr'or.i"ni,"-^urr;;ffi;
D.,eputy spealter. There is. always, need for sonre othei u"rr"rJ #;;;;; ffi.'' cfrair, off and on, as the Speaker and'the Deputy speake, u.ar"-rr,;;;;;;'
bp able to take the entire load of presiding tfuoughout the duration of,the sitting' each day' They may require son:e relief and time to attend to other work outside
ttro }Iouse

After taking into consideration the'engagements for the day of the Speaker ar.idDeputy speaker and aiso ascertaining the convenience of mernbers of the Fanei ofChairman, a roster is prepared each day indicatrng the hours dr:ring wlli,ch the,' Speaker, the Deputy Speaker and individual members of the p.ane} of Chaiimen
a1e to preside' Depending upon d'evelopments and the nafure f business before the
f{puse, suitable changes can be roade in the roster,af sffor' notfo"...

-A-ny member of, the Panel of chair,men! when. presiding o.ve{: a si.tting o.f the
House, has the same powers as the Speaker *rr.ru ,o pr.Jaihu. rou rurings of.achairman are not subject to,any criticism nor open to,ary a"ruie or app.eatr- Ino5der, that there is an authoritative ruling, a chairmuo oftu* reseryes major issuesfor decision by the Speaker. A reference to the chairman,s, conduct while in the,c-hairamounts to contempt of the House, andtherefore, he is shown alirespeot as

. ti_re Presiding Officer of the House.

A Chairman is free to participate fully in ail-discussions in the House and to takeactive part in the issues, inciuding confuoversial issues before the House. Heaffends meetings of his parry and is sometimes an active member of his party.,,

'.$,?tlia m en tary S ervice Cornr,nissi oner

I+, 
q-dai'ion to being a Member of Parliament, a Pariiamentary service comr:oissioner

l$. igFno"sible for overseeing the adrniaistrative an:: of parliament. This inclu.des the.
I?S,P,Pn*Oiiity f,or:

(.+) constituting and abolishing offices in the parliarr,ientary senvice;

L2
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(i) Exercis in g, the iegis I ativ e au,thoriff o f; thq' Repub trie,;

Re.presenting the wilX of the peopl'e and exercfsfrrg.their'sovereignllo

Considering and passing amqndments to' the Constitution and' county

bqundariesaspror4iide.dfb,ry'lu@eoonstittr!.!9'n"';',''.',. :.i ;, .1' .' r.' :r :

Protgcting tn. ."rirtituiion' anA p5or,notrng the d'.gr,nocr4tff governariger ofi !ti*,,." ,, ,, . ':i., :.

Rep..ublie:,, .." ,,-. "-' 
'' '. , ', ,,' . .. t 

. .' . '" '. : ,1 ,

Parliamentary dip{gmac)i wtrrich involvqs naeeting Merqfuers of Fa.l.Jia,mrl1tll, 
, 
, 

,

and.othersenioroffieiaiis:fronr'othercountrieswi-tthavie'1ry.td,,e'nIeara'qiinB.
Kenya's iroage: trade ties and g,eneratr dip..trbnratio relations...

'i:;::.i,ii

(ri)
(1ril

)i

l.::!'i

(i)

(ir)
(iii)
(iv)

of the Nationai Assembly have the following addiitionali roles to play:

Representing the people of.the constituency and special interests in the

Nationatr Assernbly;

Deliberating on and resolving issues of coneern to'the p,eopie;'

Enacting national legis [ation'.

Appropriating funds for expenditure by the r+atior,m! governnrerirt and:

determining. allooation of nationatr revienua betwcer* the leve-tr's of'

ggvemrnent;,

Exerci s ilr g. ov ers i ght ov er nationat rcv enuo ar+d, itS exp-enditur e;

Reviewing,, the conduct in office of the President, D'epufy Pigsident and,.

other State Officers and initiating the prooess of rernovhg thern' fron'l

offi.ce.

Exercising oversight over state organs'

Approving declarations of war and extensions of, states of emergency.

Representing the counties and serving to protect the interests of the

counties and their governments.

Participatiog in 'uh.e law-making function of Parliarnent by considering,

deb ating and apptoving B il}s conceming, oounties.

Determining the allocation of nationatr revenue amongigOunties'..

Participating in the oversight of' State officers b'y cons,idering alrd

d-eteru,rining any resolution te remove the President orDeputy President'-

k
(ui

(vii)
(viii

)
)

;I

I

)';r..1:

,.':'
of the Senate have the following additioqai roies to piay

)
ill:
i1.

(ri

(iii)
(iv1

)

!4.



.:l
:

Jt is imp'artant to note that the above responsibilities as listed. do not g,o to,the roo,!. of'rlee
. aa,fr)al,4gtivities Members must und'e,rtake in orcler to fulfill their constitutionaX nnandhte.
Mgrl,?.hqrs read voiumes of materiai that are place(l before thenr. This inqlud'e Eilis and
rgSq,?S.ch on the Bilis, budget policy statements, estr=rates ar,rd, researeg rnateriatr on the
$A.IIL9, qornmiftee reports and supportr:ng docuroents; subrnissig,t+ fqq lr6'riiStries;
petil,i,ons and ot]rer related material. Members further spend long ti'qriis at botfl fb'*,?I'*#d
iuter.rpal party rneetings arrivir'rg at parfy positions gru varibus issues of r*ational+
rrIlp,gltan-ce. Extensive negoti'ations are also' held in ordbr to a,rrivo'a! uoo.r****n o*

,:, v4fieUs p.arliamentary matters and ensure the legislative and other ager,rda,of, the F;ouse,
' 

P[-a,a1q,qd8.

i

:' Idt,t-e"rmg of reporting skucture as set out under the cons.titution, Article 95(5) provid'es

,,4fJ.tfo9 National Assembly shall review the conduct in office of the Flesident and Deputy
,j:PE-9fii,*9nt and exercise oversight of State organs. The Nationatr Assem.biy,. through its

_;D,.?8*?"5.,htentan 
Committees, surnmons ail the persons listedr in ievel 4 of yj,our draft

r $,trqartHre for State Officers' remuneration to appear bef,ore it and answer q;ueries. as to,

: tb,gir performance. Article 254 provides that each constitutional eor.nr,nission and
, +d"9p,end.ent office shall, as soo& as practicabie after the end of, eaoLr. frnar+eiatrl year;
: q'[:,,h!Qit a report to the President and to Parliament. At any time; tiire Fiesidenf,. the.

"I'll+$iq+fl 
Assembly or the Senate may require a couunission or holder of an independent

, 
p'.St: t" submit a report on a particular issue. The office of Audrlor General; for instanoe,.

tnt,?X:, a roie akin to that of the secretariat of the Public Accounts, Committee of
;f;qffip,lent. Wiiliarn McKay and Charles W. Johnson put it weil at page 300 of their book

l.'{E,Efllament and Congress: Representation and Scrutiny in the Twenty-First Century,,
,iEqi,Hg as follows:

i ,:;l,i "The Pubiic Accounts Comrnittee is charged with the examination of the' .-r',1:,." appropriation accounts and such othei accounts as the Committee thinks fit. The
:,1;:. 

'i' work of the Committee cenkes on the reports of the National Audit office, and the

.'iii , Cont'oller and Auditor General attends all their hearings. The witnesses, are

..'i i 'nq.rmally the pri:rcipal officials of the depar[ment under scrutiny, who bear':..".'
.,,i p,e.rsonal responsibility for the effectiveness of the systerns intcnd.ed to deliver

: ,.,',. fiaancial probity. A Committee hearing wiII usually be the last scene in a long
.,;l i dr+Ir1a of National Audit office investigation iato soule aspect of' the frnanoiah

:',,',.; a.ffairs of the department, so that by the time of the hearing the gtound wiitr.be

':;;t al,Ear, allowing Members to concentrate on the saiient (or frour the, departmentatr'.
,...., l5
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!]oint of view, sensitive) issues. The m:rnber of Courmittee renierts i,s ggeaten b1r

seme number thai: those made by an-y ot5lerl conr,4nif;,eio; andl. thgii:
recorrlr;n end ations more

' A mem.ber of the er OX tne.,
t,r,gLgs. A member of, the NationaX Assembtry has respor,rsibilities that 

31 
S.eira!'or; do,es,nqtl

,, s,Uph as. the budget rnaking, process f,or th,e naticnaX governll,leng. ov:ersig$3 qx{eJ,
;. 

!

qxpp.+diture of, the national budget, vetting of State appointees arrdl, er,raering natio.nali
' "brgis.lation. The S'enator on the other hand represents a farge- constiiu'onlf both in size and

,i,q..p.{+l..ation as. a- county is,larger than a constituency.,

:1Thg'Commission has considered the above and rel.ated factorsi rryFr,en eonsi'derilrg the

'I.*-tf-,,U.&urajion of a Senator vis-],-vis a Nationa] Assembtry niember- The actuai ro],e;and

,rqsp,pnsibilities of the Senate and Senators shall be propertry reaiized ongs the Senal'g.i,iii4r

nl+.ee and severali years. have elapseil in order tq .rlrfi. u*'irrfa-r--.trq ;"atirei i;+'"ffi
$.-qnate's roie. The Commission therefbre recomr,nends ttiat ft the time-6,eiqq" thet

r-e-rnungralion ofl a Senator and that of a neember of the NatignaE Asserhbiy;'all, 6e[ng.

x4.9*b,e..sofPariiarnent,shouidbepegg-edaGthesanreu*o*,,u.-..
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TIilE STRUCTIIRE F'OR STATE OFF'ICERS'

The Far-1i6.5nentary Service Commission proposes that all Members bf Parliarrent be

;nl,a.*f,,C" at l+evel 3. Thus all Members of Parliament should receive the same satrary. The

1'v1e5ig,..rlF 
parliamentary office holders shoutd then be distinguished by way of a

,F.rffi;lig,n*,g.qi,ary 
responsibility ailowance as rn,ell as other aiiorn ances and benefits. This has

i.b.re.ig,6,3l1E p;4ctice in the past and is a common praetice in many Farlia,naents.

,'The Pru$4mentarli Service Coinmission proposesi as foilowsl
t.

1. Th,e placement of the Speakers of the National Aqsenibft an$ 
"Siqrlate 

at_levgE 2 iq;

Ap.p,iApriate. This,shoundthereforeremain:asit,is: ' ':

. ::aii..i - 4 
:

FOR
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?. Theplaceroent of the Leader of fizlajoritv and La leve} irnfiedj atetry heiow lhe Speakers is
eadler,of, Minou.[r at l'eyetl 1,, Ilel,ng.

Depu{r Speakers of both. Houses a,t tlii.sr f.eve# i'q @ftiign ap. pr

al'so, appropri;atci p liheqment., fl the
oprlate"

3i rfi_d
, .:

' p,Iaeemenk, off MEna6.ers, ofi Fdrliamum; uti i,evel,Menabers of parliarnenf 
should b'ephaa,edja,.6 Eevet 3. V, arious, par enfaryihold'ers slaould then. be

other aj.Iowances

distinguished.by w
and" b

ay of a parli'ameutary
enefi,tsi The, Struefure,for

res!)alnowan ce as well as.
Of,ficers' remuneratioa. should capture; in addition to the Leader o,f the Muj;
Lead'er of the Minority and Depu,f,r Speakers of both. Hbuses; the follparliarnentary offloe holderq all'of,whona shoul'dr be piaeed, a.t Leve1 3 as:

F
4.
t,,

,(.
ru

x,! It,
i"

I

ty

of Parliarnent:
Go1 I

(a), Chairp ers ons, of Cor.nrni,irees..
(b) vi ce- chain of, th e F arriame"rro s ervi oe c,ornr,nis s ion.(c) Farlianaentary Servi oe C"**lsrioners:
(d)'Member of Speakers pan,eli,
(e)'CtrietrWhrB.
(0: Vioe- Charrp erSous of Connrni,tte,es.
(g) Opp ositi on and. o*n* 

B ^CuoAir*(hlMernber of parlru*# '1 " 
4'

Mem ers

erk to Senate should b
tion as these are not S

5. lhp offices of Clerk of the Na
rqrnoved from the S trueture for State Officers, rem.unera

tional. Assembtry and Cl.

Offices but offices within the pariiamen_tary Service.

EO.N trGN]YETH I[#,4-REIVD E, E @,lx. ACEfuh.J\4.

Thp Parliamentary Service Commission is howcBJ+cement orthese two ofnces at a rank equivarent ,;";:":i-T#iil:Lrthat the
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{p*t*-s
REPUBLIC OF KEI{YA

Telegraphic Address
'Bunge', Nairobi
Telephone 222L291
Fax:2243694

E-mail: clerk@parliament. go.ke
When replying please quote
PLC/SRC /341/2012

Mrs. G. A. Otieno MBS,
Commission Secretary,
Saiaries & Remuneration Commission,
NHIF Building, 13ft Floor,
P. O. Box 43126-00100,
NATROBI.

Dear

CONFIRMATION OF DEFINED STATE
CO FKE

Clerkts Chambers
National Assembly
Parliament Buiidings
P. O. Box 4tg4? {OIOO
NAIROBI, Kenya

106 Octobe42072

OFFICES AND POSITIONS CREATED
10.

Please refer to your letter ref: SRC/CONST.I/VOL.I dated 5th October 2012 in which
you seek a confirmation that no State Officer position in the Legislature has been omitted
from your list.

Please note that the classification provided has categorized state/public officers in the
Legislature together with those in the Devolved Government. The Legislature is defined
in chapter eight of the Constitution of Keny a, 2010. A:ticle 93 establishes the parliament
of Kenya which is defined as consisting-of the National Assembly and the Senate. The
Devolved Government is established at chapter eleven of the Constitution of Kenya,
2010, and consists of a county government for each county. A county government shall
comprise of a county assembly and a county executive.

Accordingly, the following shall be the state officers in the Legislature:

SENATE
1. Speaker of the Senate.
2. Depufy Speaker of the Senate.
3. . Leader of the Majorify pu.fy, Senate.

1



Leader of the Minority Parry, Senate.

Members of the Speakers Panel, Senate.

Chairpersons of Committees, Senate.

Chief Whip, Senate.

Opposition and other party whips, Senate.

Senators.

NATIONAL ASSEMBY

1. Speaker of the National Assembly.
2. Deputy Speaker of the National Assernbly.
3. Leader of the Majority Party,National Assembly.
4. Leader of the lr4inority Party, National Assembly.
5. Members of the Speakers Panel, National Assembly.
6. Chairpersons of Committees, National Assembly.
7 . Chief Whip, National Assembly.
8. Opposition and other party u,hips, National Assembly
9. Members of the National Assembly.

PA.RLLAMENTARY SERVICE COMMISSION

The offices of Clerk of the Senate and Clerk of the National Assembly are established
Article 128 of the Constitution. The offices of the Clerks and offices of members of
staff of the Clerks shall be offices in the Parliamentary Service. The offices of the CI
of the Senate and of the National Assembly are not defined as State Offices under
260 of the Constitution. As suchthey arepublic offices.

DEVOLVED GOVERNMENT
The following shall be the State officers in the Devolved Government:

1. County Governors.
2. Speaker of a County Assembly.
3. Depufy County Governors.
4. Member of a County Assembly.
5. Member of a County Executive Committee.

4

5

6
,1

8

9
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The Constitution does not provide for a D.eputy Speaker of a County Assembly but
provides that in the absence of the-Speaker, a sitting of the County Assembly shatl be
presided over by another member of the assembly elected by the assembly.

Yours

PATRTCK G. GICHOHT C.B.S,

CLERK OF THE NATIONAL ASSEMBLY

a
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n"r. ilo,SRC/ADM lo/VOL.I

Mr. PaHck G. Gichohl, CBS.,
Clerk to thb Nationa I Assembty/Secretary
Parliamentary Service Commission
NAIROBI

Dear \q* . \r*_\rs\i 
I

INVITATIOFT TO TTIE ]OB EVALUT.TION PANET

C

srrB(E9{-&
NHIF Orinong. t3i Floor
P.O. Box 43126 - 0Oloil
xArRogl

276 Julyr2oL2

;
L

J ,t"/<
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SALARIES AND REMTIIUERATIOT'I COM MISSION

'f.Lenm.:'PeRSOI{NEL', Nrircbl
T€l.phaE: NdEbl 271m€5
Frt 27100t1
Vlhon rcptyhg picsrc quot

?

1,0 {1u.4 71 ,/nThe Salaries anci Retnrinei'ation Cornmission (herein referred to as the "Commis$ion" or "the
SRC") was estahlished by Article 230 of the 2010 Constitution of Kenya with the man<late of
sett!-rlg and reguiariy reviewing the remuneration and beirefits of all state officers anrj to aclvise
the national and county governments on the renruneration and benefits of alt other public
officers. [n carrying out its nraidate, the Commission has to take into account tire principies of
tiscal sustainability of the pr.rblic compensation biil, attraction and retention of requisite skills fur
-seruice delivery, productivity and performance, transpQrency arrd fairness and eqr-rity

irr tine with iL,; manc.late,.tnq Commiss,ion ,hos engag.gd P.rjqel,raierhousecqolers Lirnitei ("FwCJ
to un.Jerlake a job e,.'aludtii.;n. Thd'relulLd of the joti evaiu5iioir eid st-rtidequent gracling wiil be
used oy ttle SRq as a i.rasis for grhding ttte structures, de'reloping coi'nilcirsuticn stl'uctures arrd
setting ancl rcviewing the remuneration and benefits for State Ofticers.

l"rb evaluation is the process of ascertaining the relative internal size of each job ir: reiation to
oner 5oi.li in an organisatlon. Size is used to indicate the relative significarice oi imptance ei' a
job to an organisatiorr, Size can be measured by comparing the incidence of agi'eed lactcrs in a
-iob such as.kttowleo'ge/skiils required, level of responsihitity, level of decision making and impact
ort enci results, tv:ith the iricidence ci the same factois in ether jobs. Jcb evaluation is concerned
with the dematrtjs ;nd ccnditions of the job and nct with the personal qualities oi the individrral
c<rupying th.e job. 'lte jcrb. evaluaUom process invol'qes atnlysing and describing jobs follorted by
ranklng and gradirig of the jobs.

The prinnary prrrpose of this joh evaluation is to determine the comparahle w.rrrth of ttre iobs arrcl

Lo prcdu,;e.a rationaliseC, harmonised, defensible anci equitrble job grading styuqtur:e. It w'ill

i-.i'ovide a rational basis for the determinetion and management of ipteiSa! r.elaLivities 
"betweeir

jcbs. Ihe intl.rmation coliected in Job evaluation can also be used for organisation clesign, hurnan
resource plannlng7 training, . continuous improvemeht and to Support change prograrhmeg
designed to develop A high peformance culture. The.use of faclors related to.skill "arrd

cumpetence means that job evaluatioh can encoumge the acquisition of additional sl<iils or
in:lrrcvemerrt ol' leveis oi cornpetenae.

Ih,crdei" to ensure skills transfer. and capaciLy buildirig, tilu priC team villl h'ain a lob EvatuaUc.n

lianilt C'.iep'J, consistin3 of representatives l-rorn doos$ ve rieus Fublic Setvice Offices in the
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piccess cf -icb.e'..ialuaticn. -The traininf vriil inclu(e in-depti instruction on t'he urie. anc ai'lalysis of
all '^*>l-c !:o be r.:sC. in this.ixercise.

Thd Pariiam2rtjalal Serrlce'Commission has a number of. pcsltions that wbre bither created bI, the
Cortstittttion or l',ave ii:en defined as State Offices. Consequently, to ersure accurate
unde!'standing of the pcsitions, ycu are requii'ed to nurninate a senlor in'd responsitrle officer to
be pait ef this'lcb Evaluation Panel. it is e-xprected that after tlre training, the orficer will be !n a
poslt-ion i.o work with PwC to validate the results of the;ob e,raluation and grading and urill l,e
abie to'Carry out jotl evaluation exercises in the future. 'i-he officer will be required to attencithe
trzin!;rg and to prcvide thc PwC team with fhe necessai'ir support before; during'anil after the
trairting as reque.sted. In addition, you are reqrrireC to provide the follorving information'
pcr taining yoLr!' organizat:ion:-

i. -llte cttrrettt oryalrization structure, clearly shoi^ring the pbsition levr;ls and reporting
structures cf tiie pc.siiions;

ii. Current obisctive, quality controiled ar:d'va!idated iob descriptions and protiles inctucling
key perforn-ran:e indlcators icr all the posii;ions;

rii. ' Currenl ilR i:oliiies and procedures documents includin5 n'';rnuai:'r ror' jcb e,.,al,l:t!on airrj
gradi;rg for -ttate of tices;

iv. (hreer gttioellnes and the schsmes of service fo:' the posltions in tlle structure;
\,. Arlv r&enr rele..,ilt !-iR i'-onsr.ritancy repoft;
vi. C,onies of creviotr: consultqncy rvcrk wi:ich migirt inroact on the :'ecommeridations oi the-. -. ctiii"li: assifunment;'ancl l

vii. Any<.rtlrerreievantrnateriallirrformaiion.

Telethe:' trulth the SRC Project Inplementation Team, the Fl,rrC is currently in the prccess cf
developing the training schedules. The identifiecl officer will be lnformed of the schedule !n good
tirne., so that the officer can olan to attend. Y.-o."US.hq.H!C therefore submit the name of the officer
nominated to reach this office not latertHfitfuf*-*dti01i$t@0X'gF

This tralning is being coordinated by the Commission Secre[ai"7 who will be avaiiable tn answer
anf qt1s5116ns that you may have on thls assignment. Ycu or the o,rficer shculd feel free to.
contact her and raise any queries on the exercise.

thank you in advance for your cooperation.

Yours E-.r. L^-\Sr<=\

G. /'\. ) $tBs.,
COilI?iI ISSION SECRETARY

€
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COMMENTS OF
COMMTSSION
REMUNERATION
STRUCTURE
REMUNERATION

PARLIAMENTARY SE CE
THE SALARIES

COMMISSION'S D
FOR STATE OFFICE

I . The placement of the Speakers of the ].{ational Assembly and Senate at lev
appropriate.

2. The placemen! of the Leader of Majorify and Leader of Minority at level 3,

a Ievel immediately below the Speakers is also appropriate. Placement o

Deputy Speakers of both Houses at this level is further appropriate.

3. The placement of Members of Parliament at level 5 is not appropriate. Mem
of Parliament should all be placed at Level 3 fgr purposes of salary

differentiated by way of allowances with respect to parliamentary responsibilit

4. It is important to note that the legislature, just like the Executive and Judiciary,

various office holders or parliamentary functionaries. The draft structure has

captured the following parliamentary office holders:

has

not

(a) Chairpersons of Committees.
(b) Vice-Chairpersons of Committees.
(c) Chief Whip.
(d) Opposition and other party whips.

(e) Member of the Speakers Panel.

THE
ON

The Parliamentary Service Commission has studied the draft structure for State O ers'

remuneration as advertised by the Salaries and Remuneration Commission in the ocal

dailies on diverse days in }day 2012 and has the following comments to make

st

2is

tng
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bers
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v
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5. The equating of the Clerk of the National Assembly and Clerk to Senate to State

offices at ievel 4 is appropriate. They are the administrative heads of the

legislative arm of Government. In addition the Clerk of the National Assembly is
the secretary to the Parliamentary Service Commission. It is however important to

note that the offices of the two Clerks are offices in the Parliamentary Service as

set out in Article i28 of the Constitution. Ihey are not State offices. It is the role
of the Parliamentary Service Commission to set the remuneration for holders of
these fwo offices as well as other officers of the Parliamentary Service. It is

proposed that the Salaries and Remuneration Commission continues to advice the

Parliamentary Service Commission on the remuneration for the'holders of the

office of Clerk of a House of Parliament.

Please find beiow--.brief..-notes...on.-..the-.-roles-. and responsibilities of the various

parliamentary office holders:

(i) Leadership of the respective HouSes of Parliament

Each House of Parliament shall have the following categories of Parliamentary Office-
holders-

(a) Speaker of the House.

(b) Deputy Speaker.

(c) Leader of the Majority
(d) Leader of the Minorify
(e) Chairpersons of Committees

(f) Vice-Chairpersons of Committees

(g) Chief Whip
(h) Opposition and other party whips

(i) Member of Speakers Panel

(j) Ordinary Member of Parliament.

There shall also be Parliamentary Service Commissioners as follows

(i) The Speaker of the National Assembly who shall be the Chairman.

(ii) Seven members appointed by Parliament from among its members, some from
the National Assembly and others from the Senate.

(iii) A vice Chairrnan elected by the Commission from among the sever members

appointed by Parliament.

3



(iv) One man and one woman appointed by Parliament from among who
are experienced in public affairs, but are not members of Parliament.

(a) Speaker of a Elouse of Parliament

Article 106(a) of the Constitution of Kenya,2010 provides that there shall be a

for each House of Parliament who shall be elected by that House in accordance wi the
Standing Orders, from among persons who are qualified to be elected as memb of
Parliament but are not such members. A Speaker of a House of Parliament shali hav the
follou,ing duties and responsibilities:

(i) Article 107 of the Constitution provides that the Speaker of a House of Parii
shall preside over the sitting of that House. During a joint sitting of the Hous OI

Pariiament, the Speaker of the National Assembly shall presicie, assisted by
Speaker of the Senate.

(ii) The Speaker presides over all debates of the House and enforces the observ of
the Constitution, the Standing Orders, the National Assembly (Powers d

Privileges) Act, other laws of Kenya and the Speaker's Ruies aimed at en ng

orderly debate in the House and preserving order within the precincts of
Parliament. The laws to be observed include those reiating to the budget proc
reports by various constitutional bodies to Parliament and deadlines for
out various acts.

(iii) Adrninistering the oath of affirmation or allegiance to new Members of Parl

and issuing, wriis for vacant seats.

(iv) Protecting the rights of the minority Members while making sure that
majorities have their way.

(r)
(vi)

Selecting Members to speak during debates.
Organizing the business of the House as he is a member of the House Busin
Cornmittee.
The Speaker of the National Assembly controls the administrative machinery
Parliament as the chairman of the Parliamentary Service Commission.

(viii) The Speaker is the spokesman for his/trer respective House of Pariiament and sh
ensure that dignity of Parliament is upheld and its rights and privileges are n
abused.

(ix) The Speaker of the National Assembly represents Parliament to the outside worl
as the branch chairman of the Common-wealth Parliamentary Association (CP
and Jnter-P arliamentary Uni on (IPU).

(*) in general, a Speaker is the final authority on all matters touching on
interpretation and application of the practice and procedure of Parliament at

ent

the

t

e

(vii)
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times. in presiding over the proceedings of the House, Mr. Speaker's decisions
and the considered rulings he makes on matters brought to his aftention constitute
the 'case law' of parliament.

The Speaker is empowered under the Standing Orders to correct patent errors in a Bill
after it has been passed by the House and to make such other changes in the Bill
consequential on the amendments accepted by the House. It is useful to note the
following comments on the office of Speaker as set out in "The Practice and Procedure of
Parliament (with particular reference to the Lok Sabha)" by G. C. Malhotra, Metropoiitan
Books Co. PVT Ltd at pages 113 -114:

"The all important conventional and ceremonial head of the Lok Sabha (I.{ational
Assembly of India) is the Speaker. Within the walls of the House, his authority is

supreme ... Though his powers and duties have been laid down in the Rules and,

to some extent, in the Constitution, the Rules which he has to administer are of an

elastic nafure and in some matters he has to exercise his discretion. His duties are

very arduous, and in their discharge he must be actuated by a sense of justice and

faimess, uninfluenced by passion or prejudice. He has to impress the House
generally with confidence in the soundness and impartiality of his judgments, with
the conviction that he considers himself the conscience and guardian of the House.
As the principal spokesman of the House, he represents its collective voice and is
its solve representative to the outside world.
Communications from the President are made through the Speaker...Similarly
communications to the President are made through the Speaker. .. He also issues
warrants to execute the orders of the House, where necessary."

(b) Deputy Speaker of a House of Parliament

Article 106(b) of the Constitution of Kenya,2010 provides that there shall be a Deputy

Speaker for each House of Parliament who shall be elected by that House in accordance

, ,l with the Standing Orders, from among members of that House. A Depuly Speaker of a

House of Parliament shall have the following duties and responsibilities:

(i) Article 107(b) of the Constitution provides that the Deputy Speaker of a

House shall preside over the sitting of that House in the absence of the

Speaker.

(ii) The Depufy Speaker, also refened to as the Chairperson of Committees is

. the Chairperson of the Liaison Committee and presides over Committees of' 
the whole House.

(iii) Oversees the budget for Committees and ensures that Committees do not
exceed their annual budget. The Deputy Speaker also approves changes to

5
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the annual budget of individual Committees as well as travel abroad by
Committees

(i") The Deputy Speaker deputizes the Speaker and assists in ensuring the
dignity of the Pariiament is upheld, it rights and privileges are not
and generally assists in the interpretation and application of the practice d

procedure of Parliament at ail times

G. C. Malhotra in "The Practice and Procedure of Parliament (with particular
to the Lok Sabha)", Metropolitan Boo Co. PVT Ltd at pages 125 -126 comments on
offlce of Deputy Speaker as follows:

"The Office of the Deputy Speaker has grou,n in ii:aportance and has com
acquire a more prominent position after the enforcement of the Constituti
1950. Like the Speaker, the Deputy Speaker is elected by the Lok Sabha fi
among its members. He is not subordinate--to--the-Speaker, but holds

e

to
rn

an

independent position and is answerable to the House alone ... During the da of
the Central Legislative Assembly, the House used to meet for oniy short peri
and that too at Iong intervals. At present, the House sits for nearly seven mon 1n

a year and each sitting lasts for about seven hours. it is not practicable for
Speaker to be present in the House throughout a particular sitting. Every now
then, when he has to attend to his other duties, he has to vacate the Chair, ln

e

his absence it is usuaily the Deputy Speaker who presides over the deliberations of
the House. Further, the Deputy Speaker is expected to perform the duties of
office of the Speaker, whenever that office is vacant."

(c) Leader of the Majorify

Article 108 of the Constitution provides that there shall be a leader of the majority
and a leader of the minority party. The leader of the rnajoriry parfy shail be the p
who is the leader in the National Assembly of the largest parry or coalition of parties.
expected that the Standing Orders shall provide for similar positions in the Senate.
expected that the leader of the Majority shall have the following roles
responsibilities:

I IS

I 1S

(i) Be the leader of Government business in the House and the chief I

person between the Executive and Parliament in faciiitating
introduction of Govemment legislation and other Parliamentary business

the House.

(ii) Responsible for ensuring that the Government's legislative, budgetary
policy agenda in Parliament is passed.

d
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(iii) Chairman of the House Business Committee and which is responsible for

sefting the business of the House.

(ir) Presenting a half hour statement to the House every Thursday afternoon

setting out the Government's legislative agenda for the following week.

G. C. Malhotra in "The Practice and Procedure of Parliament (with particular reference

to the Lok Sabha)", Metropolitan Boo Co. PVT Ltd at pages 138 -1140 comments on the

office of Leader of the House, which is equivalent to Leader of the Majority as follows"

"The Leader of the House is an irnportant parliamentary functionary and exercises

direct influence on the course of business. The whole policy of the Government,

especially so far as it is expressed in the inner life of the House and in measures

deaiing with the course of its business, is concentrated in his person. The

arrangement-of-Government-business-is the ultimate responsibility of the teader

of the House, though details are settled, subject to his control, by the Chief whip

who is also vested with the portfolio of the Minister of Parliamentary Affairs . . .

The Leader of the House shapes the course and content of legislation inasmuch

as his is often the final voice in deciding as to what amendments will be

acceptabie, what Private Members' Bill will receiVe the support of the

Government, and whether a question should be left to a free vote. The Leader of
the House ray, therefore, be said to be perhaps the most influential figure in the

entire legislative process."

(d) Leader of the Minority
(i) The Leader of the Minority shall be the leader of the opposition in

Parliament and responsible for marshalling Members of the opposition in

overseeing the legislation, budget and other Parliamentary business of the

House.

G. C. Malhotra in "The Practice and Procedure of Parliament (with particular reference

to the Lok Sabha)", Metropolitan Boo Co. PVT Ltd at pages 142 -143 comments on the

office of Leader of the Opposition, which is equivalent to Leader of the Minoriry as

follows"

"In any system of Govemment there will aiways be a struggle for power ... The

parliamentary system of goverrrment makes it obligatory for the opposing forces to

struggle for power on the floor of the House by recognized parliamentary
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methods. One of the biggest parliamentary achievements of the present cen 1S

that the role of the Opposition has been formally recognized and is given a due
place in the parliamentary system. The Leader of the Opposition is thu an
important person . .. The Leader of th.q Opposition is the official spokesman o the
minority or minorities and to that end h: zealously watches any encroachm on
their rights. His task, though not so difficult as that of the Prime Minister, of
sufficiently great pubiic irnportance because he has to maintain a team I a

"shadow Cabinet" - ready to take over the administration. In performing his au[ies
and obligations, the Leader of the Opposition has to take into account not lnli,
u'hat he is toda),but what he hopes to be tomorrow." 

I

L

I

(e) Chairpersons of Pariiamentary Committees 
1

The draft structure for state officers' remuneration does not recognize the Chairs of
Parliamentary committees. It is important to note that a great deal of Parliam ,s

business shall be conducted in Committees. This includes scrutiny of Bills, the budgets of
Ministries and State entities as well as vetting of appointment to the Cabinet and. o
constitutional offices. Chairpersons of Committees shall be responsible for:

(i) Presiding over all meetings of his/her Committee and enforcing
observance of the Constitution, Standing orders and Speakers Rules aim
at preserving order during rneetings of the Committee.

(ii) Liaising with the clerk of the House and committee clerk
administrative matters of the Committee.

n

(iii)
(iv)
(v)
(vi)

Preparation the committee's annual work-plan, programme and agenda.
Presentation of the Committee's report to the House.
Approval of witnesses to appe6r before the Committee.
Ensuring that the Committee's activities are in accordance with the budg
of the Committee.

A Parliarnentary Comrnittee is a legislative sub-unit of Parliament that handles a specifi
dufy, rather than the general duties of Parliament. Membership in a Parli
Committee enables members to develop specialized knowledge of the matters under th
jurisdiction. As "little Parliaments," committees oversee and monitor on-go
governmental operations, identify issues suitable for legislative review, gather an
evaluate information, and recommend courses of action to their parent body, Parliam
Former President of the United States, Woodrow Wilson, once said, "... it is not far

8



the truth to say that Congress in session is Congress on public exhibition, whilst Congress
in its committee rooms is Congress at work." The same can be said of the Kenyan
Parliament. Parliamentary Committees provide invaluable informational services to
Parliament by investigating and reporting aL,out specific Ministries/State organs and
specialized subjects.

Cabinet Secretaries (Ministers) shall not be Members of Parliament. Chairpersons of
Committees are therefore expected to play a greater role in the iegislative and oversight
business of the FIouse in the 11th and subsequent Parliaments. Most of the business of
Parliament shall be carried out in Committees. G. C. Malhotra in "The Practice and
Procedure of Parliament (with particular reference to the Lok Sabha)", Metropolitan Boo
Co. PVT Ltd at pages i30-131 comments on Chairpersons of Parliamentary Committees:

"The Chairman has the duties and powers in respect of proceedings of the
Committee more or less similar to those of the Speaker in respect of the
proceedings and deliberations of the House ... He fixes the date and time for
holding the sittings of the Committee. Any procedural matter arising at the sittings
of the Commiffee is decided by the Chairman. If any doubt arises on any point of
procedure or otherwise, the Chairman, Dsy if he thinks fit refer the point to the
Speaker whose decision is final ... Minutes of the sittings of a Cornmittee are
approved by the Chairman, and its report is signed by him on behalf of the
Committee, before it is presented to the Speaker or the House. He has also the
power to correct patent errors or matters of factual nature in the repolt before its
presentations to the Speaker or the House. AII communications between a
Committee and the Speaker or the House are made by the Chairman of the
Cominittoe. He is, so to say, the spokeiman or the rnouthpiece of the Cornmittee."

(f) Vice'Chairpersons of Committees

The Vice-Chairperson of a Committee shall chair all meeting of the Committee in the
absence of the Chairperson and assist in handling the administrative matters of the
committee.

(g) Chief Whip

The Chief Whip is responsible for:

J
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(i) Ensuring that Members of the majority party attend to House business oth

at Committee and in the House) particularly when there is conten

Opposition and other parfy u'hips

(i) Ensuring that Members of the minoritl, party attend to House busi s

(both at Committee and in the House) particularly when there is contenti S

business to be transacted with a vieu, to ensuring-that--minori-ty---v-ie-

heard and even successful in voting.
(ii) Selecting Members of Parliament in the opposition to serye on vari

Parliamentary Commift ees.

(iii) Enforcing parly discipline among Mernbers of Parliament in the oppos

side and "de-whipping" errant Members

G. C. Malhotra in "The Practice and Procedure of Parliament (with particular
to the Lok Sabha)", Metropolitan Boo Co. PVT Ltd at pages 144-147 has the follow
say about whips:

business to be transacted with a view to ensuring that Government b
is passed.

(ii) Selecting Members of Pariiamert in the Government side to serve

various Parliamentary Committees.

(iii) Enforcing party discipline among Members of Parliament in
Govemment side and "de-whipping" errant Members.

of parliamentary democracy depends to a very large extent on the whips of
party in power or parties in opposition...

ous

ESS

1S

us

to

"In a legislative . body, not only the fate of a particular measure un er

consideration, but the very life of the Council of Ministers itself may depend up

the result of a single division. When the division bell rings, about three and a f
minutes are given to the members to rush into the Chamber frorn the lobbi
library and annexe, yet the government or any parly cannot take it for granted

its followers would always be present in sufficient numbers in the precincts of
House at the time of a division. The duty of keeping the members of a parly
hand accordingly devolves upon the whips.

In the parliamentary form of govemment, a party has its own internai organizati

inside Parliament and is served by a number of officials known as the whi S,

chosen from members of the party itself. In fact, the efficient and smooth

t
e

ob
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During sessions, the Whips of different parlies send to their supporters periodic
notices, aiso sometimes called "whips", warning them when important divisions
are expected, telling them the hour when a vote wiil probably take place, and

requesting them to be in attendance at tkrat time. The importance of the division is

indicated by underscoring the'notice by a nlmber of lines

The whips have to know their men. This involves a close contact with all members
and knowledge of their interests, special attitudes, qualities and potentialities. The
whips take these aspects into account while sending the list of speakers to the chair
in the interest of quality of debate and deliberation or suggesting names oi
members of their parties for nomination on parliamentary committees. They keep

members suppiied with information about the business of the House and enforce
parfy discipline...

And it through the whips that members of a parfy come to know about their
leader's views and the plans into which the leader thinks it necessary or expedient
to initiate them. The whips are the active agents within the parties, a channel of
communication whereby one parfy negotiates with another concerning topics for
debates or conduct of business in the House.

It has been aptly said that the Whips are not only shock-absorbers, but also

indicators of the parry; they are not only advisers to the leader, but also the binding
force in the parfy; they are not only barometers of the different regions and

opinions but also the counselors of members."

(h) Member of Speakerp Panel

The Standing Orders provide that at the commencement of every session, or from time to
j ti*" as necessity may arise, the Speaker shall, with the approval of the House, nominate

four Members who shall be known respectively as the First, Second, Third and Fourth
Chairperson of Committees and who shall exercise the all the powers vested in the

Chairperson of Committees including the powers of the Deputy Speaker. These four
Members constitute the Speaker's panel.

Members of the Speaker's panel assist the Speaker and Deputy Speaker in presiding over

debates of the House and enforcing the observance of the constitution, Standing Orders,

and Speaker's Rules.

11
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G. C. Malhotra in "The Practice and Procedure of Parliament (with particular re
to the Lok Sabha)", It4etropolitan Boo Co. PVT Ltd at pages 127 -128 comments

Panel of Chairmen as follows

"In the absence of the Speaker and the Deputy Speaker, one of the en

presides over the House when so requested by the Speaker or in his absen

Depufy Speaker. There is always need for some other persons who can act

House, has the same powers as the Speaker when so presiding. The rulings
Chairman are not subject to any criticism nor open to any debate or app

A Chairman is free to participate fully in all discussions in the House and to
active part in the issues, including controversial issues before the House.
attends meetings of his parfy and is sometimes an active member of his party."

the

the
Chair, off and on, as the Speaker and the Deputy Speaker befween them m not
be able to take the entire load of presiding throughout the duration of the si no

^'D

each day. They may require some relief and time to attend to other woril
the House.

After taking into consideration the engagements for the day of the Speaker and

Depufy Speaker and also ascertaining the convenience of members of the Pan

Chairman, a roster is prepared each day indicating the hours during which the
Speaker, the Depufy Speaker and individual members of the Panel of C
are to preside. Depending upon developments and the nature f business befo the

House, suitable changes can be made in the roster at short notice...

Any rnember of the Panel of Chairmen, when presiding over a siting of

of

the

fa
in

He

order, that there is an authoritative ruling, a Chairman often reserves major is ues

for decision by the Speaker. A reference to the Chairman's conduct while in the

Chair amounts to contempt of the House, and therefore, he is shown all resp AS

the Presiding Officer of the House

(i) Parliamentary Service Commissioner
In addition to being a Member of Parliament, a Parliamentary Service Commissi
is responsible for overseeing the administrative arm of Parliament. This includes

- responsibilily for:

(a) constituting and abolishing offices in the parliamentary service;

72
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(b) appointing persons to hold or act in the offices of the Service (including the
power to confirm appointments) and to exercise disciplinary control over
persons holding or acting in those offices (including the power to remove
those persons from office);

(c) providing such services and facilities as are necessary to ensure efficient
and effective functioning of the Assembly;

(d) directing and supervising the administration of the services and facilities
provided by, and exercise budgetary control over, the Service;

(i) causing to be prepared and laid before the National Assembly in each

financial year estimates of expenditure (which shall be a charge on the
Consolidated Fund) of the parliamentary service for the next following
financial yea\

(ii) causing to be audited and a report thereon laid before the Assembly at ieast

once every year, the accounts of the Commission;
(0 to provide security staff to maintain proper security for members of the

Assembly and for the services and facilities within the precincts of the
Assembly;

(g) to determine the terms and conditions of service of persons holding or
acting in the offices of the Service;

(h) from time to time as necessity arises, to appoint an independent body to
review and make recommendations on the salaries and allowances of the
members of the Assembly;

(i) to initiate, co-ordinate and harmonise policies and strategies relating to the
development of the Service;

(,) to undertake, singly or jointly with other relevant authorities and

organisations, such programmes as will promote the ideals of parliamentary
democracy in Kenya;

(k) to do such other things including review of parliamentary powers and
privileges as may be necessary for the well-being of the mernbers and staff
of the National Assembly and to exercise such other functions as may be

prescribed by or under an Act of Parliament.

fi) Ordinary Member of Parliament.
A Member of Parliament exercises his constitutional responsibilities as Member of
Parliament in the House, in Parliarnentary C.ommittees and countrywide. A Member in
the new Constitution has the foilowing duties and responsibilities:
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Exercising the legislative authority of the Republic;

Representing the will of the people and exercising their sovereignty

Considering and passing amendments to the Constitution and

boundaries as provided for in the constitution;

(iv) Protecting the constitution and prcmoting the democratic governance the

Republic.
(v) Parliamentary diplomacy which involves meeting Members of Par

and other senior officials from other countries with a view to enh

Kenya's image, trade ties and general diplomatic relations..

Members of the National Assembly have the following additional roles to piay

(i)

(i)
(ii)
(i ii)

(ii)
(iii)
(iv)

(v)
(vi)

(vii)
(viii)

ty

t

Representing the people of the constituency and special interests in
National Assembly;
Deliberating on and resolving issues of concern to the people;

Enacting national legislation.
Appropriating funds for expenditure by the national government

determining allocation of national revenue between the levels

govemment;

Exercising oversight over national revenue and its expenditure;

Reviewing the conduct in office of the President, Deputy President

other State Officers and initiating the process of removing them

office.
Exercising oversight over state organs.

Approving declarations of war and extensions of states of emergency.

of

d

Members of the Senate have the following additional roles to play:

(i) Representing the counties and serving to protect the interests of

(ii)
counties and their governments.

Participating in the law-making function of Parliament by consid

debating and approving Bills concerning counties.

Determining the allocation of national revenue among counties.(iii)
(iv) Participating. in the oversight of State officers by considering

determining any resolution to remove the President or Deputy President.
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It is important to note that the above responsibilities as listed do not go to the root of the

actual activities Members must undertake in order to fulfill their constitutional mandate.

Members read volumes of material that are placed before them. This include Bills and

research on the Bills, budget policy statements, estimates and research material on the

same, committee reports and supporting documents, submissions form Ministries,
petitions and other related material. Members further spend long hours at both formal and

informal party meetings arriving at party positions on various issues of national

importance. Extensive negotiations are also held in order to arrive at a consensus on

various parliarnentary matters and ensure the legislative and other agenda of the House

proceeds.

In terms of reporting structure as set out under the constitution, Article 95(5) provides

that the National Assembly shaltreview-th-e-conduct-in office of thefresident and Depufy

President and exercise oversight of State organs. The National Assembly, through its

Departmental Committees, surlmons all the persons listed in level 4 of your draft

structure for State Officers' remuneration to appear before it and answer queries as to

their performance. Article 254 provides that each constitutional commission and

independent office shall, as soon as practicable after the end of each financial year,

submit a report to the President and to Parliarnent. At any time, the President, the

National Assernbly or the Senate may require a comrnission or holder of an independent

office to submit a report on a particular issue. The office of Auditor General, for instance,

plays a role akin to that of the secretariat of the Public Accounts. Cornmittee of
Parliament. William McKay and Charles W. Johnson put it well at page 300 of their book

"Parliament and Congress: Representation and Scrutiny in the Twenty-First Century"

stating as follows:

"The Public Accounts Committee is charged with the examination of the

appropriation accounts and such other accounts as the Committee thinks fit. The

work of the Committee centes on the reports of the National Audit office, and the

Controller and Auditor General attends all their hearings. The witnesses are

normally the principal officials of the department under scrutiny, who bear

personal responsibility for the effectiveness of the systems intended to deliver

financial probity. A Committee hearing will usually be the last scene in a long

drama of National Audit office investigation into some aspect of the financial

affairs of the department, so that by the time of the hearing the ground will be

clear, allowing Members to concentrate on the salient (or from the departmental
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point of view, sensitive) issues. The number of Committee reports is great
some number than those made by any other commiltee, and
recommendations more likely to be accepted in full than is the case for
committees."

National Assembly Member vis-i-vis Senator

A member of the National Assembly and a member of the Senate play slightly di t
roles. A member of the National Assembly has responsibilities that a Senator does not
such as the budget making process for the national government, oversight
expenditure of the national budget, vetting of State appointees and enacting nati
legislation. The Senator on the other hand represents a iarge constituenc), both in size [nd
p opulation- as-a-cornty-is-l a rgeLthan a-constitu ency.

l

The Commission has considered the above and related factors when considering
remuneration of a Senator vis-d-vis a National Assembly member. The actual role
responsibilities of the Senate and Senators shall be properly realized once the Senate 1n

place and several years have elapsed in order to enable an informed retrospection o the

by
eir

the

Senate's role. The Commission therefore recommends that for the time-being
remuneration of a Senator and that of a member of the National Assernbly, all b
Members of Parliament, should be pegged at the same amount.

i. The placement of the Speakers of the National Assembly and Senate at level
appropriate. This should therefore remain as it is.

the

PROPOSAL FOR
REMIINERATON

THE STRUCTURE FOR STATE OFFICE

The Parliamentary Service Commission proposes that all Members of Parliament be
placed at Level 3. Thus all Members of Parliament should receive the same salary.
various parliamentary office holders should then be distinguished by way o

parliamentary responsibility allowance as well as other allowances and benefits. This AS

been the practice in the past and is a common practice in many Parliaments

CONCLUSION

The Parliamentary Service Commission proposes as follows:

a
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2' The placement of the Leader of Majority and Leader of Minority at Ievel 3, beinga level immediately below the speakers is also appropriate. pracement of theDepury Speakers of both Houses uirr,i, r..,Ji, rrfther appropriate.

3' The placement of Members of Parliament at lever 5 is not appropriate. AIIMembers of Parliament shouid be placed at Lever 3. various parriamentary officeholders shourd then be distinguished by way of a parriamentarariowance as weil as other ulro**.., uni b.r.fi;. i;ffi:J::rff,:Ilofficers' remuneration shourd capture, in addition to the Leader of the Majority,Leader of the Minority and Depury s;.;k;"of b;;;;;r, the forrowing
:i#ilfrH, 

office horders, hri of whom shourrr be praced ut t.*t 3 as Members

(a) Chairpersons of Committees.
(b) vice-chair of the parriamentary service commission.
(c) Parliamentary Service Cornrnissioners.
(d) Member of Speakers panel.
(e) Chief Whip
(f) Vice-Chairpersons of Committees.
(g) Opposition and other parry whips.
(h) Member of parliament.

5

IION. KENNETH MARENDE, E.G.H. , ACIArb. M.p.T}IE NATIONAL ASSEMBLY/

The offices of clerk of the Nationa.l Assernbry and crerk to senate shourd beremoved from the strucfure for state officers'remuneration as these are not stateOffices but offices within the parliamentary 
Service.

The Parliamentary service commission is however of the opinion that theplacement of these fwo offices at a rank equivarent to Lever 4 is appropriate.
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