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CHAIRPERSON'S FOREWORD

This report contains the Committee's proceedings on the consideration of the Finance Bill (National
Assembly Bill No. tg of 2o2r) which was published on 5'h May 2o2l and read a First Time on
Tuesday, I l'h May 2O2l and committed to the Departmental Committee on Finance and National
Planning pursuant to Standing Order 127.

The Bill seeks to amend the following laws; the Income Tax Act (Cap. a7o), the Value Added Tax Act
(No.35 of zots); the Excise Duty Act, 2ol5; the Tax Procedures Act,2o15; the Miscellaneous Fees

and Levies Act,2o16; the Capital Markets Act (Cap. +85A); the Insurance Act (Cap. +07); the Kenya
Revenue ALrthority Act (No. e of tss5); the Retirenrent Benefrts Act (No. z of tssz); and the Central
Depositories Act (No. z of zooo).

Amendments proposed to the above laws are aimed at supporting economic recovery from eflects of
the COVID-19 Pandemic and strengthening revenues in the fiscal fiamework especially in support of
the "Big Four Agenda", currently under implementation by the Government. In addition, the
amendments inclr-rde measures on regr-rlatory refbrms, l'evenue administration reforms and measures to
strengthen macroeconomic stability. The policy framework resonates with the Government's post
COVID-ts Economic Recovery Strategy, prudent economic management policies and strengthening of
governance systems to create an enabling environment fbr accelerated economic recovery and long-
term growth.

F-ollowing placement of adverts in the print medi2 6n 2gth May 2o2l requesting for comments on the
Bill fiom members of the public and relevant stakeholders pursuant to Article 118(lxb) of the
Constitution and Standing Order t2i(3), the Comnrittee received memoranda liom fifiy-six (50)
stakeholders.

The Committee also invited stakeholders r,'ide letter REF: NA/DDC/F&NP/2o"2tltg dated 26tl' May
2O2t lor a stakeholders' engagement retreat on the Bill which was held at the Trademark Hotel,
Village Market from 2,d to *th June 2o2t with thirty-fbur'(s.+) stakeholders making oral presentations
befbre the Committee. The Committee also held a meeting with the National Treasury and the Kenya
Revenue Authority in line with the requirements of Article 11+ of the Constitution.

Ma.fority of the stakeholders were opposed to the introduction of 16o/o VAT on bread and infant food
noting that it will increase prices of the commodities and make them unaflbrdable to most Kenyans
especially at this time when most livelihoods have been aflbcted by the COVID-l9 Pandemic.

Additionally, the proposal to delete requirement fbr the National Assembly to approve VAT
regr.rlations before gazetting was opposed by most stakeholders because it will take arvay powers of the
National Assembly to scrutinise Regulations in line with the requirements of the Statutory
Instruments Act. The Committee agreed with the concerns raised by the Stakeholders and as such,
proposed deletion of Clar-rse 20. The deletion will ensure that the interest of the public is safegr"rarded.

Se'u'eral amendments were submitted proposing redefinition of the term "control' and on the
amendments totrching on the digital service tax (details of the stakeholders' comments on the Bill are
contained in Part III of the report). All the stakeholders'comments were put into consideration while
preparing the proposed Committee's amendments and some of the proposals were adopted forming
part of the proposed Committee's amendments.

In considering the Bill, the Committee observed that the amendments relating to Income'lax Act are
intended to cure the weaknesses in the current prol'isions that create opportunities for Base Erosion
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and Profit Shifting (BEPS). Tax expenditure has been a key concern of the Committee and therefore
some of the proposals are intended to maintain it at internationally acceptable levels. The current tax
expenditure stands at six percent of the GDP which is the highest in the region. The proposal to define
"permanent establishmenf" as proposed in the Bill is intended to ensure that profits are taxed where
economic activities take place and value is created.

On behalf of the Departmental Committee on Finance and National Planning and pursuant to
provisions of Standing Order 199 (6), it is my pleasant privilege and honour to present to this House
the Report of the Committee on its consideration of the Finance Bill (N.A. Bill No. 18 of "2oq,t). The
Committee is grateful to the Oflices of the Speaker and the Clerk of the National Assembly for the
logistical and technical support accorded to it during its sittings. The Committee further wishes to
thank all stakeholders who submitted their comments on the Bill. Finally, I wish to express my
appreciation to the Honorable Members of the Committee and the Committee Secretariat who made
useful contributions towards the preparation and production of this report.

It is my pleasure to report that the Committee has considered the Finance Bill (N.A. Bill No. ta of
2o2l) and have the honour to report back to the National Assembly with the recommendation that the
Bill should be approved with amendments.

Hon. Gladys Wanga, CBS, M.P.
Chairperson, Departmental Committee on Finance and National Planning
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PART I

I PREFACE
r.I ESTABLISHMENT OF THE COMMITTEE
1. The Departmental Committee on Finance & National Planning is one of the frfteen Departmental

Committees of the National Assembly established under Standing Order 216 whose mandates
pursuant to the Standing Order 216 (5) are as fbllows:

a. To investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned
ministries and departments;

b. To study the programme and policy objectives of Ministries and departments and the
eflbctiveness of their implementation;

c. To study and review all the legislation referred to it;
d. To study, access and analyze the relative success of the Ministries and departments as

measured by the results obtained as compared with their stated objectives;
e. To investigate and inquire into all matters relating to the assigned Ministries and

departments as they may deem necessary, and as may be referred to them by the House;
f. To vet and report on all appointments where the Constitution or any law requires the

National Assembly to approve, except those trnder Standing Order No.2o,1, (Committee
on appointments);

g. To examine treaties, agreements and conventions;
h. To make reports and recommendations to the House as often as possible, including

recommendation of proposed legislation;
i. To consider reports of Commissions and Independent Offices submitted to the House

pursuant to the provisions of Article 254 of the Constitution; and
j To examine any questions raised by Members on a matter within its mandate.

1.2 MANDATE OF THE COMMITTEE
2. In accordance with the Second Schedule of the Standing Orders, the Committee is mandated to

consider, public finance, monetary policies, public debt, financial institutions (excluding those in
securities exchange), investment and divestiture policies, pricing policies, banking, insurance,
population revenue policies including taxation and national planning and development.

3. In exectrting its mandate, the Committee oversees the fbllowing Government Ministries and
Departments:

a. The National Treasury and Planning
b. State Department for Devolution
c. The Commission on Revenue Allocation (CRA)
d. Office of the Controller of Budget
e. Salaries and Remuneration Commission (SRC)

6
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r.9 COMMITTEE MEMBERSHIP
+. The Departmental Committee on Finance and National Planning was re-constituted by the House

in July, 2o2o and comprises of the following Members:
Chairperson

Hon. Gladys Wanga, CBS, MP
MP fbr Homabay County

ODM Party

Vice-Chairperson
IIon. Isaac W. Ndirangu, MP

MP fbr Roysambu Constituency
Jubilee Partv

I-Ion. Jimmy O. Angwenyi, MGH, MP
MP fbr Kitutu Chache North Constituency
Jubilee Party

Members
ODM Partv

Hon. Christopher Omulele, CBS, MP
MP fbr Luanda Constituency
ODM Partv

-

Hon. Joshua Chepyegon Kandie, MP
MP for Baringo Central Constituency
Jubilee Partv

-
Hon. Shakeel Shabbir Ahmed, CBS, MP
MP fbr Kisumu Town Constituency
Independent Member

Hon. Stanley M.Muthama, MP
MP for Lamu West Constituency
Jubilee Partv

I{on. Daniel Epuyo Nanok, MP
MP fbr Turrkana West Constituency
Jubilee Partv

Hon. Edith Vethi Nyenze, MP
MP for KittriWest Constituency
\MDM-K

Hon. (Dr.) Christine O. Ombaka, MP
MP fbr Siaya County
ODM Partv

-

Hon. Catherine Waruguru, MP
MP for Laikipia Cor"rnty
Jubilee Partv

-
Hon. Andrew Adipo Okuome, MP
MP fbr Karachuonyo Constituency
ODM Partv

-

Hon. James Gichuhi Mwangi, MP
MP for Tetu Constituency
Jubilee Partv

-
Hon. David Mwalika Mboni, MP
MP fbr Kitui Rr.rral Constitr,rency
CCU Party

Hon. (Prof,)Mohamud Mohamed, MP
MP fbr Waj ir South Constituency
Jubilee Partv

-
Hon. Francis Kulia Kimani, MP
MP fbr Molo Constituency
Jubilee Partv

-

Hon. Petet' Lochakapong, MP
MP fbr Sigor Constituency
Jubilee Partv

-
I{on. Joseph Maero Oyula, MP
MP fbr Butula Constituency

Hon. Qalicha Gufu Wario, MP
MP for Moyale Constituency
Jubilee Partv
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r.4 COMMITTEE SECRETARIAT
5. The Committee is facilitated by the following Members of the Secretariat:

Head of the Secretariat
Ms. Leah W. Mwaura

Senior Clerk Assistant

Ms. Jennifer Ndeto
Principal Legal Counsel I

Ms. Laureen Wesonga
Clerk Assistant II

Ms. Christine Ndiritu
Clerk Assistant II

Mr. Josephat Motonu
Fiscal Analyst I

Mr. Chelang'a Maiyo
Research Officer II

Mr. John Njoro
Serjeant-At-Arms

Ms. Christine Maeri
Audio Officer
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PART II

2 OVERVIEW OF THE FINANCE BILL, zO9I

2.I ANALYSIS OF THE BILL
6. The Finance Bill, 2o21 sets out re'r'enue raising measures fbr the national government and

amends specific tax laws and other statutes lbr the eflective collection of revenue as relates
to the budget of Fiscal Year 2o2r/2022.

i . Aware of' the governmen t's " Big Four Ageruda" and mitigation of the socio-economic eflbcts
of,COVID-19, the Finance Bill, zosl seeks to provide a fertile ground fbr implementation
of arnendment of statutes that will fhst track realization of these medium-term agenda,
which is firndamental to improving livelihoods of the public.

8. The Bill comes at a time when the country needs broader and stronger measures to help
businesses stay afloat, support households and presen,e employment amid the raging
COVID-ts Pandemic.

9. The Bill proposes amendments to the fbllorving legislations with an aim of'facilitating
realisation of the budget proposals:

i. The Income Tax Act (Cap.+:o);
ii. The Value Added -fax Act, 2or3;
iii. The Excise Duty Act, 20r5;
ir'. Tax Procedures Act, 20l5;
\'. The Miscellaneous Fees and Levies Act, 2o16;
vi. The Capital Markets Act (Cap. +85A);
r,'ii. The Insurance Act (Cap. +97);
viii. The Kenya Revenue Authority Act (No. 2 of 1995);
ix. The Retirement Beneflts Act (No. z of tssz); and
x. The Central Depositories Act (No. 2 of zooo).

2.2 REVIEW OF THE FINANCE BILL,2o2I
lo. -fhe Finance llill, "2o2.1 contains (00) clauses that seek to amend various tax laws and other

related statutes to better operations of the financial sector as well as enhance revenue
raising measLlres. The Bill proposes amendments to statutes as follows:

The Income Tax Act (Cap. +zo)
The Bill proposes the fbllorving amendnrents to the Act:

ll. Amends Section z of the ITA to re-introduce definition of the term "corttrul'. The new
definition is more comprehensive. and in line rvith the proposals in the ITA. The prior
definition of control focused on direct contlol of 25o/o of the capital, unless control was
diflerently defined in the entity's constitution.

12. Reintroduces definition of the term "infrastntctttre bond' which is a bond isstred by the
Government fbr the financing of a strategic public infrastructure facility including a road,
hospital, port, sporting facility, water and sewerage system, or a communication network.

1.9. IntrodLrces a Country-by-Country reporting (CbCR) requirement on a Kenyan
headquartered Multinational Enterprise Group (MNEG), refbrred to in the Bill as an
"Ultimate Parent Entity' (UPE). The specilic definition given to a UPtr is "an entiS that is
resident in Keryta for tar purposes, is rtot controlled by another enti$, and ozans or controls a

9
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Multinational Enterprise Group." AUPE will be required to file returns of its financial
acti"'ities in Kenya and any othel jurisdiction where it has taxable presence. The return will
be due within 12 months of the MNEG's financial reporting period.

l*. Deletes Section s(z) (ca) of the ITA, which brings to charge "Income accruhtg through a

digttal marketplacd'. In its place, the Bill proposes to introdr"rce the following provision:
" income accruing from a business carried out oaer the intenrct or an electronic network including
through a digttal marketplace."

15. Replaces definition of the term"digttalruarketplace'appearing in Section s(s) (ba) with the
fbllowing definition: " digztal marketplacd' means an online platform which enables users to
sell or provide sen.ices, goods or other property to other users.

16. Amends Section I2E (l) of the ITA and explicitly provides that Digital Service Tax (DST)
shall only be payable by a non-resident person whose income fiom provision of services
derived from or accrued in Kenya through a digital marketplace. The Bill also proposes to
delete the proviso under Section l2E (l). The proviso entitles a resident person or a non-
resident person with a permanent establishment in Kenya to an offset of the DST paid
against their income tax liability for the year.

17. Amends Section +t(5) which provides that benefrts of a tax treaty shall not be available to a

resident of the treaty partner state if 5oo/o or more of the underlying ownership of a non-
resident is held by an individual or individuals rvho are not residents of the treaty partner
state. The amendment replaces the words an individual or individuals 'nvith a person or
persons. The amendment will have an eflbct on non-resident entities based in countries that
have doLrble taxation agreements with Kenya.

18. Amends the Second Schedule to the ITA in order to change the basis of calcLrlating
investment allowance fiom reducing balance to straight-line. This amendment simplifies
the computation of capital allowances and reduces the period of recovery of capital costs.

19. Anrends detrnition of the word"manufacturd'in the Second SchedLrle to the ITA to include
generation, transfbrmation and distribution of electricity (whether to the national grid or
not). Cr-rrrently this is limited to generation, transformation and distribr,rtion of electricity
tolthrough the national grid. The amendment is expected to encourage more investment in
o1]:grid electricity generation, transfbrmation and distribution.

20. Introduces definition of the words "ciailz.uorki'in the Second Schedule to the ITA. Civil
works will include: l'oads and parking areas; railway lines and related structures; water,
industrial effluent and sewerage works; communications and electrical posts; pylons and
other electrical sqrply works; and security walls and fbncing. The definition of civil works
will guide taxpayers on the allowances to be granted when they incur expenditure on civil
works as part of buildings or other investment qualifying for investment allowance.

zl. Amends Paragraph +(3) & 9(3) of the Ninth Schedule to align capital allowance rates on
machinery used to trndertake mining prospecting and petroleum exploration operations to
the rates provided in the Second Schedule.'fhe proposed rate is 50% in the year offirst use

and the remainder at25o/o p.a. Prer,'iously, the allowance was claimable at loo% in the year
of first use. The amendment aligns rates in the Ninth SchedLrle to those provided to other
sectors in the Second SchedLrle and appears to be aimed at enhancing equity following
overhalil of the Second Schedule r,'ia the Tax Laws Amendment Act, 2o2o.
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22. Increases the rate ol withholding tax upon payment of service fees to non-resident
subcontractors operating in the extractive industt'ies fi'om 5.6250/o to loo/o.'fhis applies to
non-resident subcontractors who do not have a Kenyan permanent establishment (PE).
Those with a PE are reqr"rired to pay tax under the selfiassessment regime applicable to
resident companies. This move is aimed at increasing tax collection from the extractive
sector since a large portion of technical services is normally subcontracted to specialist
service companies.

23. Redr"rces the rate of withholding tax upon payment fbr management, training and
professional fbes to non-resident sub-contractors operating in the extractive sectors fi'om
12.5% to 1o%. The proposed amendment aligns the rates applicable to such fbes and
renroves the diflerentiation.

24,. Introduces a tax relief on individuals who make contributions to the National Hospital
Insurance Relief (NHIF). The amount olinsurance relief to be claimed is equivalent to l5%
of the premiums paid with a cap of KtrS 5,ooo per month. Currently, only policyholders of
education, lifb and health insurance enjoy an insurance relief on the premiums paid.

25. Expand applicability of tax rebate to employers who engage apprentices to cover graduates
of technical and vocational training institutions. Currently, only employers who engage
university graduates as apprentices enjoy this tax rebate.

The Value Added Tax (VAT) Act No. 35 of 2or3
-fhe Bill proposes the following amendments to the Act:

26. Deletes the word "regtstered' under sub-section l; the expression "a registeredperson" under
sLrb-section 2 and replacing it with "tlrc person referred to in sub-section I is a registered person
and';and deflnition of the words "by anypersozr" under sub-section 3. The amendments align
the treatment of imported services as provided trnder Section to with the proposed
arnendment of the definition under Section 2.

2?. Amends Section s (;) of the Act to clarify that supplies made o'u'er the internet or an
electronic network or through a digital marketplace are chargeable to VAT. The provision
as currently worded only refbrs to supplies made through a digital marketplace. -fhe Bill
also amends definition of the term "digital marketplacd' to mean "an online platform which
enables users to sell or proaide seruices, goods or otlrcr proper$ to other users." There has been an
increased fbcus on taxation of supplies made through a digital marketplace and it is
expected that this will continue to be an area that KRA will leverage on to boost revenLre
collection.

28. Amends Section t;(t) by replacing the word "sectiori' with "Act'. In addition, the Bill
amends Section t;(+), w'hich currently prohibits a registered person lrom clainring input
tax on the acquisition of passenger cars or minibuses and the repair and maintenance
thereof including spare parts. The amendments to sul>section + will now include leasing or
hiring of passenger cars or minibuses.

29. The Bill changes the VAT statlrs of the exportation of taxable services fi'onr zero-rated to
exempt. It also proposes changes in VAT status by removing the following items fi'om the
exemption schedule: Aillid paper without super absorbent polymer lSogsm/67 of tariff
number 48O.9.OO.oO(Par 73); Airlid paper without super absorbent polymer S0gsm/67 of
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tariff number +8o3.oo.oo(Par 7+); and Plain polythene frlm/Ptr of tarifl'number s92o. lo.lo
(85) PE white 2\-,\ogsm/ release paper of tariff number +810.99.00. The government has
over the years aimed at redLrcing the list of exempt goocls and services with the aim of
increasing tax revenue from industries and other consumers.

.9o. Amends the provision relating to the dr,re date fbr VAT payment to allow anyone who is
liable to VAT to defer payment of the VAT to the 2oth day of the month following the
period in which the tax became due. The proposed amendment is aimed at aligning the
section on the payment due date with the other proposed changes relating to the definition
and treatment of imported serl'ices.

31. Deletes the requirement for regulations made under the VAT Act,2ol3 to be tabled before
the National Assembly befbre such regulations can take eflbct. The proposed deletion of the
requirement to have regulations made under the VAT Act to be Iirst tabled befbre the
National Assembly is possibly aimed at giving the Cabinet Secretary for National Treasury
power to introdr"rce and gazette regulations withoLrt going through the approval process by
Parliament. This will in effect fhll under the purview of the Statutory Instruments Act,
2(]13.

The Excise Duty Act No. 23 of 2Or5
The Bill proposes the following amendments to the Excise Duty Act:

32. Defines the term "compound'in the Excise Duty Act (EDA) to have the meaning assigned
to it in Section z of the Compounding of Potable Spirits Act. The Compounding of Potable
Spirits Act defines " compotmd' to mean, " communicate anyJlaaour to, or to mit arry hryredient or
material witlq spirix, bttt not so as to denature the spiriti'. The definition pro,,'ides further
clarity on spirits which fhll within the ambit of excise duty.

33. Introduces definition of the term "possessiort" to rnean, "hauing otwing or controlling any
e.rcisable goods including: Haaing irt one's possession any ercisable goods; Knowingljt haaing aryt

e.rcisable goods in the actual possessiort or custody of any other person; Hauing arry ercisable goods in
any place, zthether belongtng to or occapied by oneself or not, for the use or benefit o;f oneself or
Hauing any ercisuble goods for the use or benefit o;f anotlrcr persoi' . Section ss(s) of the EDA
imposes a penalty of KES 5 million on any person who has in their possession, any
excisable goods that have been manufhctured contrary to provisions of the EDA or which
have been remo'u'ed fi'om the place where they ought to have been charged with excise drrty
before such duty has been charged and eithel paid or secur-ed.

34. Amends Section t+ of the EDA to allow fbr oflbet o1'excise duty paid by licensed persons
on purchase ofbulk internet data against excise duty payable on resale ofthe internet data
to final consumers. This will avoid double payment of excise duty on internet data and
Lrltimately reduce the cost of providing internet data services.

.95. Re-introduces excise duty on Iocally manufactured sugar confectionery of tariff heading
l70+ at KES 20.99 per Kg and white chocolate, chocolate in blocs, slabs or bars of tariff
codes l806.3l.OO, 1806.32.OO and taOO.9O.OO at KES 209.88 per Kg. This is mainly because
these confectionary and chocolate products are not essential commodities and the
consumers only do so as a luxury. Inclusion of these products in the excise regime will
create additional revenue streams.
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36. Introduces excise duty, at the rate of KES 5,Ooo per Kg, on products containing nicotine or
nicotine substitutes intended for inhalation without combustion or oral application but
excluding medicinal products approved by the Cabinet Secretary responsible for health
matters and other manufhctured tobacco and tobacco substitutes that have been
homogenized and reconstituted, tobacco, tobacco extracts and essences.

37. Amends definition of "otherfees" in Part III of the First Schedule of the EDA by deleting the
words ".fees or commissiorts eanrcd in respect of a loan" . The proposed definition of " other fees"
will read as fbllows; "anyfees, charges or commissions charged byfinancial institutions relating to

their licensed actiaities, but does not include intere.st on loan or return on loan or any share of profit
or an insurance premium or premium based" or related commissiorts spectfied in the Insttrance Act or
regulations made there utde/'. Culrently, cornmissions in respect of a loan have been
excluded fi'om excise duty. The proposed amendment is to remove this exclusion. This is in
order to enhance the revenue base flom this sector. The import of the amendment is to
bring clarity on the scope of interest that is exempt fi'om Excise duty.

38. Amends the rate of excise duty on motorcycles lrom KES t1,608.23 per Lrnit to l5o/o of the
excisable value. This amendment is moved lrom a specific rate to an ad valorem rate of
l5o/o.

The Tax Procedures Act No. 29 of 2,ots (TPA)
The Bill proposes to amend the Bill as follows:

39. Introduces the Common Reporting Standards (CRS) regime in Kenya to ef}ect automatic
exchange of financial accounting infbrmation on tax nratters. The reporting is to be done
by all financial institutions resident in Kenya, including Kenyan branches of non-resident
financial institutions but excluding fbreign branches of Kenyan financial institutions. The
repolting will be done by way of filing retul'ns, including "nil',where applicable, with the
Commissioner on reportable accolrnts. The Bill requires the Cabinet Secretary to publish
Regulations prescribing the common reporting standards. This will increase compliance on
tax matters regarding income and assets held abroad in line with the current global drive
to increase transparency fbr pul'poses of combating tax evasion among other crimes.

40. trxtends the period taxpayers are required to maintain tax records from five years to seven
yeal's; extends the period the Commissioner is allowed to amend a tax return where there is
no evasion, fiaud or wilful neglect, fi'om fi"'e years to seven years; and extends the period
within which a taxpayer can lodge an application lbr amendment of a selflassessment to
seven years.

4,1. Proposes to include the Miscellaneous Fees and Levies Act,20l6 and any Regulations or
other sr"rbsidiary legislation made undel it within the definition of tax law under the TPA.

42. Clarifies that implementation of the multilateral agreernents and treaties entered into byor
on behalf of the Government of Kenya should be eflbcted as stipulated in sr"rch agreements
or treaties. The Bill firrther proposes that any infbrmation obtained pursuant to such
agreement shall only be disclosed in accordance with the conditions specified in such
agleements.

*3. Pro"'ides clarity that provisions of international tax agreement should supersede pror,'isions
of any other tax larv (including the TPA) in relation to implementation of such agreements
and maintaining confi dentiality.
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4,4,. Imposes a requirement fbr digital service providers to have a Personal Identifrcation
Number (PIN). This implies that all digital senu'ice pror,'iders who have income accrrred in
Kenya, inclLrding non-residents will have to be registered fbr tax in Kenya. This will
streamline taxation of digital service pro'u'iders.

The Miscellaneous Fees and Levies Act No. 29 of 9.o.16

The Bill proposes the fbllowing amendments to the Act:

4,5. Introduces Section 98 in the Miscellaneous Fees and Levies Act that provides for
application of the provisions of Section 41 of the TPA fbr purrposes ofl application for
refunds, ascertainment and repayment of fbes and levies overpaid or paid in error under the
MFLA; and the determination by the Commissioner of penalties and interests on fees that
remains unpaid. Section *7 of the TPA provides for application fbr refund of overpaid tax
to the Commissioner of Domestic Taxes within 5 years fi om the date the tax was paid.
Further, Section *i of the TPA requires the Commissioner to refund the amounts due
within a period of 2 years fiom the date of application failure to which the amount due shall
attract an interest of lo/o per month.

46. Reinstates the goods, which the Cabinet Secretary may determine is in the public interest,
or to promote investment of a value not exceeding KtrS 5 billion, in the Import Declaration
Fee (lDF) and Railway Development Levy (RDL) exemption schedr-tle. This will help
attract high value investment to Kenya.

The Capital Markets Act (Cup.a85A): Clause 4,5

4,7. The Bill sets a 9o-day period commencing on the date of Iiling of an appeal for the Capital
Markets Tribunal to hear and determine that appeal. Currently, the law does not provide
for a specific period that a matter shoLrld be heard and determined. This is expected to
improve efficiency in resolving dispLrtes by the Tribunal.

The Insurance Act (C"p. 497): Clauses 4,6 to .1,9

The Bill proposes to amend the Act as follows:

4,8. Repeals the ctrrrent definition of the term"brokei' and replaces it with a new definition that
includes foreign reinsurance brokers who do not undertake insurance bltsiness or have no
place of business in Kenya. In effect, foreign reinsurance brokers will now be regulated by
the Insurance Regulatory Authority.

*9. Repeals the transitional pror,'ision that exempted, in the case of treaty insttrance, an insurer,
broker, agent or other person seeking to place any reinsurance of Kenya business with an

insurer not registered undel the Insurance Act fiom the requirement to seek approval fiom
the Commissioner to the treaty.

50. Introdr.rces a new section (z tA), which will govern the administration of closed fund
business. The Section provides the meaning of a closed fund business and provides for the
penalties applicable should a person contravene provisions governing closed fund business.

El. Introduces a prescribed annual fbe to be paid by a registered insurer. This will be eflbctive
on l'tJanuary 2022.
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The Kenya Revenue Authority (KRA) Act, r99E: Clause 5o
52. The Bill proposes the following amendments to the KRA Act in order to inclease the

maximum reward to any person who provides intbrmation leading to the: Identification of
unassessed tax fiom KES too,ooo to KES 5oo,ooo; and recol'ery of unassessed taxes fi'om
KES g,ooo,ooo to KES 5,ooo,ooo. This move is expected to enhance tax compliance and
increase revenlre collection by encouraging the public/informers to provide intelligence
information to the Commissioner.

The Retirement Benefits Act (No. 2 of 1997): Clauses 5r to 63
The Bill proposes the following amendments to the Act:

53. Expands defrnition of retirement beneflt schemes to include any arrangement under which
persons are entitled to beneflts in the form of post-retirement medical co'u'er, eflbctive
I'tJanuary 2022. This is in recognition of the modernization of the structure of retirement
benefits products.

5'1,. Provides definition of post-retirement medical firnd as fbllows, " a fund established ztithin a
scheme into which contributions are made and.from uthich the costs of medical benefix can be met as

may be determhrcd in accordance raitlt the medicalfiutd rulei' .

55. Empowers the Retirement Benefits ALrthority (" the Authority') to extend the tirneline for
sLrbmission of audited accounts during extraordinary times. Currently, trustees are
expected to submit audited accounts within six months after the end of each financial year.

56. Introduces registration and regulation of corporate trustees that provide services to
pension schemes. -l'he definition of corporate tnlstee has been pro'u'ided. Corporate trustees
will be reqr"rired to apply lbr registration to the Authority.

The Central Depositories Act, 2OOO: Clauses 6.l to 66
The Bill proposes the following amendments to the Act:

57. Introduces the concept of beneficial and legal owner in the capital markets. This is aimed at
enhancing regulation of investors in the capital markets.

58. Allorvs opening of'an omnibus account by a person investing on behalf of others in the
securities market. An omnibus account is defined as " an accotntt held @ an authorized nominee
on behalf of tz.ao or more beneficial ou'ners or legal ozrneri' . The amendment may have been
ntotivated by enactment of the Statute Law (Miscellaneous Amendments) Act No. 12 of
2019, which pro"'ided that every company incorporated or registered in Kenya is requiled
to keep two separate registers: A register of'members; and A register of beneficial owners;
and coming into eflect of the Companies (Beneficial Ownership Infbrmation) Regulations,
2020.
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PART III

3 PUBLIC PARTICIPATION/STAKEHOLDER CONSULTATION
59. Following the call for memoranda from the public through the placement of adverts in the

print media on Thursday, 2o'h May 9O9l reqtresting for comments fiom the public on the
Bill and invitation of stakeholders vide letter REF: NA/DDC/F&NP/zoztltg dated zoth

May 2o2l for a stakeholder engagement retreat on the Bill which was held at the
Trademark Hotel, Village Market fiom 2'd 16.trth J ,:ne 2021, the Committee received
memoranda from the following stakeholders:

i. PKF Taxation Services Limited
ii. Ernest & Martin Associates
iii. Institute of Certified Public Accountants of Kenya (ICPAK)
iv. Kenya Bankers Association (KBA)
v. Kenya Private Sector Alliance (KEPSA)
vi. KPMG Advisory Services Limited
vii. Federation of Women Lawyers-Kenya
viii. Retirement Benefits Authority (RBA)
ix. Insurance Regulatory Authority (IRA)
x. Anjarwalla and KhannaLLP
xi. Kenya Association of Manufhcturers (KAM)
xii. Kenya Breweries Limited (KBL)/UDV (Kenya)Limited
xiii. Capital Markets ALrthority and Nairobi Sectrrities Exchange
xiv. Federation of Kenya Pharmaceutical Manufacturers (FKPM)
xv. Association of Battery Manufactttrers
xvi. Kenya Renewable Energy Association (KEREA), Sistema Bio and Clean Cooking

Association
Petroleum lnstitute of East Af ica (PIEA)
Kenya Wine Agencies Limited (K\MAL)
Milestone & Gaming Ltd (Sportspesa)
Kimakia Magara and Partners LLP
Kisoo Mutua & Associates Advocates
The East African Tax and Governance Network (EATGN), National Taxpayers
Association (NTA), The Institute for Social Accountability (TISA)And Tax Justice
Network Afi ica (TJNA)
Sugar Campaign for Change (SUCAM)
Kenya Transporters Association
Westminister Consulting
Uber BV
Sanaabil Consr"rlting Limited
Tespok
National Taxpayers Association
The American Chamber of Commerce in Kenya (AMCHAM)
Ashfbrd Consurltants Limited/Abdulbasid & Associates
DM Associates
Ernst & Young LLP Certifted Public Accountants
Royal Flora Holland (RFFI) Kenya Limited
Tatu City
Nzamba Kitonga Advocates LLP
British American Tobacco (BAT) Kenya
Fr"rnd Managers Association
United States Commercial Service
Kenya Flower Council

xvll
xviii
xix
xx
xxi
xxii

xxlll.
xxiv.
xxv.

xxvi.
xxvii.
xxviii.
xxix.
xxx.
xxxi.
xxxii.

xxxiii.
xxxiv.
xxxv.
xxxvi.
xxxvii.
xxxviii.
xxxix.

xl.
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xli
xlii
xliii
xliv
xlv
xlvi
xlvii
xlviii
xlix

I
li

Kenya Electricity Generating Company (KENGEN)
Danone Nutricia
Leonardo Technologies and Services Limited
Victory Farms
Escart Services Limited
PricewaterhouseCoopers (PWC)
RSM (Eastern Afi'ica) Consulting Limited
Deloitte & Touche
Mr. Charles Wangr"rhu
Cocacola
Grant Thornton Taxation Services Limited

The stakeholders submitted as fbllows

9.I PKF TAXATION SERVICES LIMITED
PKIr submitted their memorandtrm Ref, PKFTAX/NA-t/zoztlmkm/.jm dated e6rt May eoer,
The proposed the following THAT-

Income Tax Act
60. C)pposed to the insertion of the new definition of the term control in section z of the Act

because the proposal will ha'u'e a significant impact on Transfbr Pricing Arrangements and
as such the Bill shoLrld be amended to exclude instances that involve transactions between
ttnrelated or third parties. Further, if the proposal is maintained, there will be ma.for
distortions in business arrangements that in the past have been considered to be condr-rcted
at market price.

Committee's Observation
The Committee supported some aspects of the definition to the term"control'since lack of
this definition contiibutes to base erosion and profrt shilting as sonle MLrlti-National
Companies through transfer pricing evade taxation.

This is an anti-avoidance provision and is meant to safbp;uard revenue leakage. Deleting
the provision will negate the objective of safeguarding revenue leakage upon which it was
proposed. In addition, there is no definition of the term control. The previous one was
deleted during repeal of the Second SchedLrle by the Tax Laws (Amendments) Act, 2ozo
which poses risk of revenue leakage and especially by Multi-National Companies through
transfer pricing.

The Committee however, proposed an amendment to ensure that the Commissioner
General undertakes an assessment befbre making the determination that there is price
influence between supplier and purchaser under paragraphs fand g.

61. The proposal for a fixed place of business should be amended because it lacks a timeline on
how long the fixed place should have existed in Kenya. The current provision in the
Income Tax Act, CAP +zo pro'"'ides that a fixed place of business shotrld have existed for a
period of 6 months for it to create a 'Permanent Establishment' (PE). The absence of a
specific timeline is ambigLrous and will be sLrbject to numerous disputes.
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Committee's Observation
There is no need of having a timeline fbr which a fixed place of business ought to have
existed unless it is in respect to project related activities which have timelines fbr
completion such as mining, exploration, and construction among others which are
specifically provided fbr in the definition.

62. Clar"rse 7 proposing amendments to Section t6(2)CI) of the Bill be amended to cover only
foreign Ioans and should be restricted to companies that are fbreign controlled. The current
debt to equity ratio of 3:1 shoLrld be maintained and used to determine if'a company that is
fbreign controlled should be subject to thin capitalization provisions.

Committee's Observation
The proposed amendment seeks to adopt Earnings Before Interest, Taxes, Depreciation and
Amortization (EBITDA). EBIDTA as a measnre of profitability of a business which is the
determinant of how much tax an entity should pay. The proposal by PKF to only include
companies that capitalised through fbreign loans was not supported as it makes the
assr-rmption that its only local companies who are thinly capitalised and cannot be subject
to tax avoidance. The Committee has given few exceptions to this rule based on the nature
of the business.

63. They supported the amendment to Section l88 and firrther proposed an amendment to
include the threshold of gross turnover that the Multinational Enterprises (MNEs) should
meet to comply with the regulation so as to create certainty on compliance with the
regulation.

6+. -fhey supported amendments to the 2rrd nnd gtl, Schedules to the Act but noted that the
proposed increase in withholding tax rates should be dr-opped as it will discourage
investments in the extractive industry. Fnrther, they proposed that the provision to align
deductibility of interest expense in the extractir,'e sector to the proposed change to Section
16(2Xj) should be dropped.

Committee's Observation
The Committee supported the proposed amendment as contained in the Bill

Value Added Tax (VAT)
65. -fhe proposed to section o;(z) of the Act on the approval of the VAT legulations by the

National Assembly befbre gazetting shotrld be deleted. This is because this would negate
the principle of separation of powers, giving the executive a free hand in making the
Regtrlations.

Committee's Observation
The Committee agreed on the proposal to delete the proposed amendment as contained in
the Bill as it was seeking to remove the role of'Parliament in the scrutiny of regulations
relating to VAT.

66. Opposed Part I (Exempt Supplies)of the F-irst Schedule to the Act which include imposition
of VAT on disposable syringes and other syringes. This, in their view will increase costs of
vaccination. Additionally, they were opposed to the introduction of VAT on milk
specifically prepared fbr infhnts since this will make it costly fbr a vast majority of the
pLrblic.
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Committee's Observation
The Committee sLrpported the proposal to retain the disposable syringes and other
syringes under the exempt schedule based on the l'easons espoused above.

67. 'fhey opposed the amendment to Part A (Zero rated Supplies) of the Second Schedule to
the Act noting that the proposal to exempt exported taxable sern'ices fi'om VAT would
limit VAT refirnd claims by taxpayers providing services to non-resident persons, thus
going against international best practices.

Committee's Observation
The above proposal seeks to delete the proposed amendment on paragraph t of the Second
Schedule in the Bill. -fhe proposed amendment in the Bill is intended to remove challenges
in determination of services done in Kenya by a resident Company but purported to be

enfoyed or"rtside Kenya thus leading to loss of revenue through claimingof refunds on such
transactions. However, the ploposed amendment affected transportation of goods
originating fi'om Kenya to the neighbouring countries. In order to retain the
competitiveness of the transportation sector, an amendment to the Second Schedule is
proposed in order to provide zero rating on transportation of goods originating lrom
Kenya to a place otrtside Kenya.

68. They opposed the amendment Part C (Zero rated strpplies) of the Second Schedule to the
Act because the proposal rvould result in increase of the price of'bread, which is consumed
by a majority of Kenyans who are already strLrggling with the negative current economic
climate as a result of the COVID-tg Pandemic.

Committee's Observation
The proposed amendment seeks to remove bread under the zero-rated supplies. This
essentially means that ordinary bread will be a vatable commodity and there will be a

resultant price increase to match the VAT component. The Committee supported to retain
ordinary bread under the zero-rated strpplies to ensure that its price does not go up.

69. The proposal to exempt fi'om VAT transfbr of assets and other transactions related to the
transfer of assets into real estate investment trusts and asset backed securities is welcome
because it will make it cheaper for persons to establish Real Estate Investment Trusts
(RtrlTs) hence spurring growth in the sector.

Committee's Observation
The Committee supported the proposal

Excise Duty Act
70. The proposed amendment to the First Schedule to the Act seeking to re-introduce excise

duty on locally manufhcttrred sugar confectionary and white chocolate in blocs, slabs or
bars should be deleted because it will re\rerse the Government's eflbrts to rer,'ive the
industry in light of the exit of some of the players in the industry and greatly aflect the
competitiveness of local sugar confectionery and chocolate products in the market as both
imported and locally manufhctut-ed prodLrcts will attract excise duty.

Committee's Observation
The Committee observed that the proposal in the Bill seeks to introdtrce excise duty on the
locally manufhctured sugar confbctionery of tariff HS Code: 17o.1. and Chocolates (HS
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Code: l806). The Committee firrther observed that introduction of excise duty on locally
manufactured items will aflbct the local manufacturers and this will go against
government agenda to promote local manufacturing. In order to cover the revenue
expected to be realised from the proposal in the Bill, the Committee agreed to revise excise
duty on imported Sugar confectionary and White chocolate of the afbrementioned HS
codes to Shs. 35 per kg.

71. The proposed amendment to re-introduce excise duty on betting at a rate of 2oo/o on the
amolrnt wagered or staked should be deleted as it will deal a huge blow to the players in the
industry and may lead to additional companies exiting the market.

Committee's Observation
The Committee obserr,'ed that the proposed rate of excise on betting is high and may end
up not achieving the intended rer.'enue as most players will opt for international platforms
for the betting activities. The Committee further observed that there are other forms of
activities under the Betting, Lotteries and Gaming Act that have not been subjected to
excise dLrty. In view of the above the Committee proposed to apportion the twenty percent
excise across all betting and lottery transactions, that is betting, gaming, prize
competitions and lottery, at seven-point fir,'e percent. As such, the new amendment will
raise up to 3Oo/o on excise dLrty on all the betting and lottery transactions against the 2Oo/o

that was initially proposed in the Bill.

Tax Procedures Act
i2.The proposed to sections 23 and 3l of the Act (Clause 28 paragraph (a) and Clause 29) be

deleted noting that taxpayers would be required to maintain records for a longer period.

Committee's Observation
Committee sr.rpported the proposal by PKF as increasing from five years to seven years
wor"rld amount to encouraging inefliciency.

73. The proposed amendment under section .\2(A) of the Act should be deleted noting that the
exemptions should be retained since the VAT refund backlogs will make it difficult for
businesses that would have benefitted fiom the exemption in the first instance.

Committee's Observation
The Committee agreed with the proposal as it is in the Bill. The Committee noted that the
proposal by Ernst and Young is to delete Irom the Bill the proposal to delete Section .1,2A

(+A) of the TPA. The proposal in the Bill seeks to remove the Commissioner's powers to
exempt any supplier from application of withholding VAT (WFIVAT). The provision is no
longer relevant going forward considering that the rate of WHVAT was reduced fi'om 6%
to 2o/o and the fact that excess input tax resulting fr"om WHVAT is refundable.

9.2 ERNEST & MARTIN ASSOCIATES

Ernest and Martin Associates submitted their memorandum dated 16tl'May 2o2l and made an
oral presentation on Zud June,2021, they submitted THAT-

Income Tax
74. Clar"rse 2 be amended in definition the term"control' by deleting the words "twen$ per cenf'

and replacing with the words " tzlenty-five percent' and adding the following proviso;
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"The definition of control shall not apply in the definition of the term "contract of seruice in
section d'.

75. The proposed paragraph (h) be deleted and for purposes of the new definition of "control'in
section t s(z)(r) (iv) be amended by deleting the words " and in this xrbparagraph "control" has

the meanittg a.ssigned to it in paragraph 32 of tlrc Second Schedule. For purposes of the new
defrnition of "control' in section l8(4,)(a) delete the words "a controlling interest therein, in
ercess off.ve percent of the total income of that company' and replace with " controls tlrc company';

and for purposes of synchronizing the proposed definition of "control' under paragraph (b),
amend thg,!th Schedule to expand the definition of financial institr,rtion to include, a person
licensed under the Central Bank of Kenya Act; A savings and credit co-operative society
licensed under the Sacco Societies Act No. l4 of 2oo8; A person licensed under the
Microfinance Act, No. l9 of zooo; A person licensed undel the Capital Markets Act; A
person licensed under the Retirement Benefits Act; and A Venture Capital Enterprise.

Committee's Observation
The Committee proposed amendment to paragraph h in order to ensure that its upon
assessment that one can establish a case that constitutes control. The Bill as it is may be

sub.iect to abuse and lack in objectivity in the determination of what constitutes control.
The reduction of the controlling percentage from tr,venty percent to twenty five percent
was not sLrpported as the provision is meant to safbguard revenue by enstrring that those
companies with the level of control ot' 2oo/o are subjected to these rLrles in order to ensure
they comply with the arm's length principle.

76. Amend paragraph (b) under definition ot"'PermanentEstablisltment'by inserting the words
" rnrc hundred and eigh$-tlree dayi' immediately after the words " in tltat j,ear of income or
within the preceding t9-month period'. -fhis is to provide a definite period within which a

permanent establishment is set in paragraph (b).

Committee's Observation
The proposed amendment is already addressed by the proviso to paragraph (b) which
provides fbr aggregating of periods where a person splits their contracts in diflerent
periods to avoid meeting the threshold. The proposed amendment therefbre is not
necessary.

Clause 3

77. The proposed definition of "digttal morket placd' be deleted and replaced as follows; "(ba)

digttal marketplace mea?ts a platform (including an online or electronic platform) u:hich enables

users, buyers, sellers, recipients or prouiders to sell or provide, receiae serttices, goods or other property
to otlrcr users, buyers, sellers, recipients or proaideri'. This is because no definition is provided in
the Finance Bill as to what constitutes an'online platform' and this introduces significant
ambiguity to the digital service tax regime.

Committee's Observation
The proposal to inch"rde the word 'or electronii immediately after the words 'onlind in the
definition of 'digttal market placd is supported as it will ensLlre all digital transactions are
captured lor purposes oftaxation.
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Clause 6
78. Clause 6 be amended by inserting the following words at the end of the clause; "and, inso

far as that defi.cit has not already been deducted'. This is to give an extent to which a deficit
may be utilized.

Committee's Observation
The proposal is not necessary since the dedLrction can only happen if it has not been
exhausted.

Clause 7

79. Clause 7 be amended under the proposed amendment to section t6(2)(i) by replacing the
word " thir$,' with the word "rtJA' This is because the value of 3oo/o is too low and may
discourage growth of business, yet debt is a legitimate source of finance, thr"rs hampering
employment.

Committee's Observation
The above proposal seeks to increase the allowable interest restriction from 3oo/o to 5o% of
the EBITDA. This will dilute the eflbctiveness of the proposed interest restriction as it will
allow the deduction of a higher value of interest thus eroding the tax base. The 3o% as

currently proposed in the Bill is in line with best practise and should be maintained.

In view of the above, the Committee rejected the proposal to increase interest restriction to
5o % of the EBIDTA. The proposed will lead to base erosion.

so. The proposed section t6(2X1) be amended by inserting the fbllowing paragraph; "(iii) all
loans means loans, oaerdrgfts, ordinary trade debk, ouerdrazun current accounts or a?ry otherform of
indebtednessfor z.uhich the company is paying afinancial charge, interest, discount or premium'. The
proposed provision would be rendered inoperable if the term"all loani' is r"rndefined.

Committee's Observation
The proposal to define the term 'all loani is redundant since it is already defined under
Section 16 (3)of the Act. The Committee therefore rejected the proposal.

81. The proposed section t0(z)fia) be amended by deleting the words "aloneor togetherwithnot
more than four other personi' This is to ensLlre that financial institutions are not
disadvantaged by the clause.

Committee's Observation
The above proposal seeks to delete the words 'alone or togetherutithnotmore thanfour other
persons'. However, these words are necessary as they provide clarity on the non-resident
person referred to under the definition of deemed interest in Section 2. In view of the above,
the Committee re.iected the proposal to delete the words alone or together with not more
than four other persons'.

Clause 8

82. The definition of the word "ultimate parent entity' in item (a) be amended by deleting the
words "is resident' and replacing with the words "is ttot resident'. This is because Section l8
relates to multinational companies, thus the rrltimate company should be non-resident, as

any resident ultimate company is well within KRA's ambit.
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83. The proposed section l8B(2) be amended by deleting the words "financial activities" and
replacing with the words " business orfinancial actiaitiei' .

8a. The proposed section l8B(3) be amended by adding the words "in addition to its transfer
pricntg documentatiort" after the words "jurisdiction in zuhiclt the group operatei' .

85. The proviso to Paragraph 3(q) of the Third Schedule Head B be amended by replacing the
word "citizens" with the words "citizerus or residenti'. This is to broaden the scope of the
proposed provisions.

Committee's Observation
The proposed amendments to the definition of Lrltimate parent entity is not appropriate
since the requirement for reporting is on a resident parent company which has operations
in other jurisdictions. In view ot'the above the proposal was re.jected.

Further, the proposed amendment (paragraphas) to include transfbr pricing documentation
is not necessary as the infbrmation required will be provided in the Regulations that will
guide the operation of this provision.

Value Added Tax (VAT)
Clause 14,

86. The definition of the term "sttpply of imported seraicei' in paragraph (a) be amended by
adding the words "or by a person wlrcrn sectiort 5(7) does not apply'after the words "not a

regtstered persoi' This is because digital service providers are required to charge VAT the
same as registered persons.

Committee's Observation
The Committee observed that the proposal to define the term 'supply of imported services
in paragraph (a) is not necessary since the paragraph refbrs to supply of services made in
Kenya by a person outside Kenya hence the person is not required to register as per the
VAT Act.

Clause 2O

87. Clause be deleted because the proposal may be sr,rperfluous as the Statutory Instruments
Act makes provision for all statutory instmments to be tabled before the relevant House of
Parliament within seven (z) sitting days after publication.

Committee's Observation
The Committee agreed with the proposal to delete Clause 20 as it was removing the role of
Parliament in the scrutiny of subsidiary legislation contrary to Statr,rtory Instruments Act.

Clause 2t
88. Clause 2l be amended by inserting the words "supply or leasing of biogas and bio-shrry

produch, eEipment and appliances including digesteri. This is to encourage use of clean
enel'gy in rural areas in Kenya.

Committee's Observation
The Committee agreed with the above proposal in support of clean energy cooking
solutions.
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Clause 22
89. Clause 22 be deleted because Kenya needs to encourage Kenyans to export services, not

making exports expensive by removing ability to claim input VAT. This may encourage
invoicing for services fi-om other countries, leading to capital flight, or make the country
runfavourable to investors looking to be a regional hub and expose the country to the risk of
investors leaving to more favourable jLrrisdictions.

Committee's Observation
The Committee did not support the amendment to delete Clar.rse 22 as it will lead to
revenrre. However, the Committee agreed to only make exemption of transportation sector
where it will remain zero rated supply for it to remain competitive.

Excise Duty
Clause 24,

9o. Clause 24 be amended by inserting the following new sub-section; "A licensed person under
this Act, may, itt computirtg of the ercise duty payble in respect of ercisable goods remoaed;from a

manufocturer's factory during a calendar month or supply o1[ the seraices during a calendar month,
deduct any ercise du$ paid in respect of inputs used manqfacturer to etcisable goods or used to m.ake

euisable sertices, btd only to the eilent that the supply or importation zpas acquired to make those

etcisable goods or seruicei'. This proposed provision should be extended to the provision of
goods i.e. operate an input output system, instead of a refund system.

Committee's Observation
The proposal above seeks to extend the provision relating to relief on raw materials to
goods and also ofllet the excise duty paid on raw materials instead of treating it as a

refund. This is already provided for trnder the current Section 1,1, which provides fbr an
offi;et and not a refirnd as stated. In view of the above the Committee rejected the proposal.

Clause 25
91. Clause 25be amended by deleting the proposed item (c) i.e. in Part III, in the definition of

" other feei' , and lurther delete the words "ifees or commissions earned in respect of a loan' . This
is because the current definition of "otherfezs" includes any fbes, charges or commissions
charged by financial institutions relating to their licensed activities, brrt does not include
interest on loan or return on loan or fees or commissions earned in respect of a loan or any
share of profit or an insurance premium or premium based or related commissions specified
in the Insurance Act or regr-rlations made thereunder. Therefore, other fbes do not include
interest on loan or return on loan. It's important to note, "fees or commissions eanted ht respect

of a loan" is a return on a loan. As such, the proposed deletion of "fees or commissions earned
in respect of a loan" will not make such fees excisable.

Committee's Observation
The amendment as proposed in the Bill is meant to create more revenue streams and
therefore the deletion would lead to pro.jected revenue loss of approximately KShs. 680
million. Furthermore, these are revenues lbr banks and hence should be excisable.

Tax Procedures Act
92. Clar"rse 26 of the Bill be amended by inch"rsion of the Betting, Lotteries and Gaming Act

under the Tax Procedures Act, lbr unifbrm procedures.
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Committee's Observation
The Betting, Lotteries and Gaming Act is meant for the regulation of the industry. The
Committee therefbre rejected the proposal.

Clause 27
93. Amend the proposed section 64' by inserting the following new sub-section lA; "Tlrc

Cabinet Secretary slrull cause a coplt of any agreement made under subsection (t ) to be laid, uitlrcut
delay, before the National Assembly in accordance with tlze provisions of tlrc Statutory Instruments
Acl'.

Committee's Observation
The above proposal is seeking to insert a new subsection 64. (1A) to require the Cabinet
Secretary to cause a copy of an agreement under Section oA to be laid withor"rt delay before
the National Assembly as per the Statutory Instruments Act,2oI3. This is already
applicable since the agreement is gazetted through a legal notice that is tabled befbre the
Committee of Delegated Legislation within the stiptrlated timelines. The proposal was
therefbre rejected.

94. The proposed sub-clauses 28(a) and 28(c) Amendment of section 23 be deleted. This is
because increasing the audit period to 7 years will make it very cumbersome for businesses
to eflbctively respond to qr.reries fi'om KRA.

95. The amendment proposed in clause 29 be deleted because KRA should be encotrraged to
carry out more timely and fi'eqr"rent audits, which ar-e more helpfirl to the tax authority and
the tax payer.

Committee's Observation
'fhe Committee agreed to the proposal to delete proposed sub-clauses 28(a) and 28(c) and
Clause 29 based on the l'easons elucidated above. In view of the above the Committee
proposed an amendment to delete.

96. Delete clause 32 as it will hurt conrpanies that rvill be in a continuous credit position and
result in cash flow inrplications on taxpayers given that VAT refr"rnd claim payments are a
tedious and time consuming process, which is also subject to availability of funding to
KRA.

Committee's Observation
The Committee observed that the above proposals by trrnest and Martin Associates is to
delete fi om the Finance Bill the proposal to delete Section +2A (+A) of the TPA. The
proposal in the Bill seeks to remove the Commissioner's powers to exempt any sr"rpplier
from application of WHVAT. The provision is no longer relevant going forward
considering that the rate of WHVAT was reduced from a%o to 2o/o and the fact that excess
inpr.rt tax resulting fiom WHVAT is refirndable.

97. Clause 4,o be deleted because it raises concerns relating to the violation of a taxpayer's
rights especially in light of Section 8o of the Act which pro,u'ides that a person shall not be
sr"rb.f ect to both the imposition of a penalty and the prosecution of an oflbnce in respect of
the same act or omission in relation to a tax law. Further, section 8O(2) provides that the
KRA must elect between a penalty or prosecution of an oflbnce where a person commits an
act or omission that may be liable under a tax law to both the imposition of penalty and the
prosecution of an oflbnce.
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Committee's Observation
The Committee agreed to the deletion of the proposed Clause +o as it will also amount to
directing the Courts on its.ludicial processes.

98. Clause 42 be amended by deleting and replacing it as follows; " Carrying out business ouer the

internet or an electronic nefwork including through a digttal marketplacd'. Because this is more
consistent with the proposed clause 3 amending the Income Tax Act.

Committee's Observation
The Committee agreed with the new wording for consistency since it will align the
provisions made to the F-irst Schedule of the Tax Procedures Act relating to digital service
tax with the proposed amendments on the taxation of digital services under the income tax
and the VAT.

3.3 INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS OF KENYA (ICPAK)
ICPAK submitted their memorandum and made oral presentations 6n l.tl June, 2021. They
proposed TFIAT-

99
Income Tax Act
Sub-clause 2(a) be amended by deleting paragraphs (b), ("), (0, (g) and (h). This is because
the Bill proposes to provide a very broad definition of the term control. Whereas they
agreed with the legal definition of control to be a person who holds at least 2oo/o of the
voting rights in a company, the economic definition is too wide and is likely to lead to
truly independent parties being considered as related.

Committee's Observations
This is an anti-avoidance provision and is meant to safbguard revenue leakage. Deleting
the deleting paragraphs (b), (.), (f), (g) and (h) will negate the objective of safbguarding
revenlle leakage upon which it was proposed. The Committee proposed an amendment to
Paragraph h to give the Commissioner General power to make an assessment to any
dealing or practice in establishing what constitutes Control.

loo. Sub-clause 7(a) be amended to read as fbllows in line with the international best practice;
"gross iruterest paid or paltable to ruon-resident related persons in ercess of thzr$ per cent of
eanirugs before interest, tares, depreciation and amortization of the borrower in nrry;financial

lear". Introduce the lollowing proviso to exclude financial institutions fr"om interest
restriction; "This paragraph shall not apply to a financial institution spectfied under the Fourtlt
Schedule to the Act".

Committee's Observations
The Committee agreed with proposal to exempt banks or financial institutions licensed
under the Banking Act and to also inclr-rde the micro and small enterprises registered
runder the Micro and Small Enterprises Act,2Ol2 fiom the 3Oolo restriction to interest
deductibility.

lol. Snb-clause s(2) be amended to read as fbllows; "All multinational enterprises slmll submit to
the Commissioner a retunt describirry the group's fnancial actiaities in Kenya, where its gross
turnoaer erceeds the prescribed threshold, and in all other jurisdictions where the group has

tatable presence, not later than tzuelue months aJter the last day of the reportingfinancialyear of
the group."
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Committee's Observations
The above proposal seeks to provide lbr a threshold of'gross turnover. The threshold will
be prescribed through a regulation as it varies from one jurisdiction to another. In view
of the above, the Committee rejected the proposal to prescribe a threshold.

Value Added Tax Act
lo2. The Bill be amended by deleting paragraph 32 under sub-clause 2t(b) and sub-clause

zz(a). The provision proposes to introduce " erportatiort of tarable senticei' as a VAT
exempt supply. By categorizing exported ser'"'ices as VAT exempt, sr"rppliers of such
services cannot claim input VAT as a result of making exempt sLrpplies. Consequently,
such service providers' cost will be high, leading to higher cost of their services, making
them less competitive internationally. 'fhis will have a negative economic impact
especially given Kenya's ICT hub/Business Process Outsourcing status.

Committee's Observations
The Committee observed that the above proposal seeks to delete the proposed
amendment on paragraph t of the Second Schedule in the Bill. The proposed amendment
in the Bill is intended to remove challenges in determination of services done in Kenya by
a resident Company but pulported to be enjoyed outside Kenya thus leading to Ioss of
revenue throLrgh claiming of refirnds on such transactions. However, the proposed
amendment affected transportation of goods originating fi'om Kenya to the neighbouring
countries. In order to retain the competitiveness of' the transportation sector, an
amendment to the Second Schedule is proposed in order to provide zero rating on
transportation of goods originating fi om Kenya to a place outside Kenya.

l03. Sub-clause 22(b) be deleted because subjectingordinary bread to 160/o VAT will make the
product expensive and inaccessible to many Kenyans. This also runs counter to the
government's Big + Agenda pillal on Food Security.

Committee's Observations
The Committee agreed to the deletion of the proposed sub-clause 22(b) so as to maintain
the price of ordinary bread since it's an essential commodity and imposition of VAT at
l6% would lead to a corresponding price increase.

Excise Duty Act
lo.!. The proposed new paragraph +A in sub-clause 25(b) be amended because the betting

industry is one of the most heavily taxed sectors in Kenya. Bookmakers pay l5% Gross
Gaming Revenue, 3O7o corporation tax and in most cases, 2O% winnings tax.

Committee's Observations
The Committee observed that the proposed rate olexcise on betting is high and may end
tup not achieving the intended revenue as most players will opt for international platfbrms
fbr the betting activities. The Committee further obsen'ed that the there are other forms
of activities under the Betting, Lotteries and Gaming Act that have not been subjected to
excise duty. In view of the above the Committee proposed to apportion the twenty
percent excise across all betting and lottery transaction, that is betting, gaming, prize
competitions and lottery, at seven-point five percent. As such, the new amendment will
raise trp to 3Oo/o on excise duty on all the betting and lotter-y transactions as against the
2oo/o that was initially proposed in the Bill.
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lo5. The proposed amendment in sub-clause 25(c) be deleted because deleting the words "fes
or commissions earned in respect of a loaru" will subject these fees and commissions charged
by lenders to 2oo/o excise duty. This will make the loans more expensive and inaccessible
to borrowers, especially the MSMEs that are in dire cash flow constraints, compounded
by delayed payments by both levels of government.

Committee's Observations
The amendment as proposed in the Bill is meant to create more revenue streams and
therefore the deletion would lead to pro.iected revenue loss of approximately KShs. 680
million. Furthermore, these is revenue for the banks and hence should be excisable.

Tax Procedures Act
1o6. The amendments proposed in clauses 28 and 29 be deleted because the proposal will

subject taxpayers to never ending tax audits. From 2Ol5 when the statLrte of limitation
was reduced to S years, a lot of progress has been made by the revenue authority to
conclude audits within reasonable time. As such, the increased time period may erode the
administrative efliciency of KRA by reducing the incentive to audit taxpayers in a timely
manner.

Committee's Observations
The Committee agreed to the proposal to delete proposed sub-clauses 28(a) and 28(c) and
Clar.rse 29 based on the reasons elucidated above. In view of the above the Committee
proposed an amendment to delete sub-clauses 28(a) and 28(c) and Clause 29.

lO7. Amend clause 35 to read as follows; "ll/here the Commissioner notifies a tatpayer that an

application for a refund has been ascertained in accordance with subsection (s), and applies the

refund to tlte paltment of an outstanding tar in accordance with subsection (+)(a) or (b), interest or
penalties shall not accrue on tlrc amount apphed to the payment of the outstanding tar from the

date the ouerpaltment arose". This is because the proposal is against the principles of natural
justice. Regardless of when KRA verifies the overpayment, taxpayers should not be

subject to penalties and interest from the date the overpayment arose. The taxpayers are
not in control of when KRA will verify the overpayment and should therefore not be
penalized for KRA's inefliciencies of verilying the overpayments.

Committee's Observations
The Committee proposed an amendment to provide that once the Commissioner notifies
that he is satisfied that there is an overpayment of tax, the it is deemed to be oflbet
against future tax liabilities.

e.4 KENYA BANKERS ASSOCTATTON (KBA)
Kenya Bankers Association submitted a memorandum dated 3l"t May 2o2t and made oral
presentation before the Committee on 2,,d June, 2o21. The Association submitted TI-IAT-

Income Tax Act
lo8. Section l6(2xi) of the Act should be amended by including the fbllowing sub-paragraph

(iii); "Tlis sectiort slmll not apply to banks or financial institutioru licensed under the Banking
Act." Banks perform an intermediation role thror"rgh use of customer deposits to give
loans on which they earn interest. The banks pay interest on the customer deposits, with
the expense comprising over 600/o of the bank expenses. The proposed restriction will
severely impact the operations of banks, diluting the banking sector's role in economic
growth.
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Committee's Observations
-fhe Comrnittee agreed to exempt banks fi-om the pro'u'ision of 3oo/o of EBIDTA interest
restriction based on the business nature of banking sector.

1o9. Section2 of the Act should be amended on the definition of management or profbssional
fbes and royalties to include; "management or professionalfee" means any payment made to arry
person, other tltan a pal,ment made to an empktyee by his employer, as consideration fnr aryt

managerial, technical agency, crntractual, professional or consultanq, ser-uices lxtz.aeuer calailated.
This slrull not include iilerchange and card transactionifees arisingfrom card transactiorts, moilry
transfer, paymenh and or arry dealing with monqt by wlruteaer means."

tlo. Incltrde the fbllowing proviso at the end of the definition of royalty; "proaidedthatroyalty

shall not include scheme and sttbscriptionsfees paid to card clearing companies". While cards are
one of many payment channels, increased taxation of this payment channel has made it
very expensive especially because banks have been fbrced to shoulder the tax burden.
This has negatively impacted the investments by banks to increase the use of the cards as

a payment channel. Increasingly banks are moving to other online channels some of
which are still not compatible with global electronic commerce. Removal of the cards
fi'om the exposure to both withholding tax and VAT will align the treatment of card
transactions to other payment channels and retain the commercial rationale for continued
investment in card infi'astructure.

Committee's Observations
The proposed amendment in paragraph lo9, l1o and I I I of the report rvill lead to
revenLre loss. The Committee therefbre rejected the proposal to the new definition of the
term management or professional fbes and royalties.

lll. Paragraph s(d) of the Third Schedule to the Act should be amended by substituting
'ftJteen" with the word "ten". The change of the withholding tax adopted earlier in the
year has made it less attractive fbr businesses to set up locally. This situation is

aggravated by the coming into fbrce of the Afiica Continental Free Tlade Area which
will make it easier lbr companies to set up in coLrntries with favorable income tax regime
br"rt have access to markets across Afi'ica.

Committee's Observations
The reduction in the rate from fifteen to ten percent rvill have a serious implication in
revenue.

ll2. A new sub-section s(z)(cb) trnder the Act be inserted as fbllows; "Thefolloz.uing seraices

slrull not be deemed to be digztal seraices or seraices proaided through an electronic marketplacefor
purposes of Section s (z) (cb): (a) online ser-aices zahich facilitate payments, lending or trading of
rtnancial instntments, commodities or foreigt erchange carried out by: (i) a financial institution
spectfied under the Fourtlt Schedule to tlte Act; or a financial seruice proaider autlrcrized or
approaed by the Central Bank of Kenya; ard (b) online seraices proaided by Goaenrment
instittttions". The Act should specilically set out the exemption of the financial institrrtions
from Digital Service Tax as set out in the Income Tax (DST) Regulations 2o2o in order
to avoid any misunderstanding as to the taxability of the services provided by the banks.

Committee's Observations
The proposed amendment by KBA seeks to exclude certain digital services fi'om DST.
However, the proposed exemptions are fbr institr,rtions that are resident in Kenya. The
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Bill has proposed exclusion of resident persons from DST which means these institutions
will not be subject to DST. The proposed exemption is redundant.

Value Added Tax Act
ll3. The proposed introduction of paragraph sz under Section zt(b) be deleted because this

section introduces export of services under the exempt supplies category. Delete Section
22(a) because it removes the exportation of taxable supplies from the zero-rated supplies
category. The above changes will retain the export of seru'ices as a zero-rated supply.

Committee's Observations
The Committee did not support the amendment to delete Clause 22 as it will lead to
revenlre. However, the Committee agreed to only make exemption of transportation
sector where it will remain zero rated supply for it to remain competitive.

114. Part I of the First Schedule to the Act be amended to read as follows; "insurance agency,

brokerage and reinsurance busirrcss". Insurance cover is becoming a necessity in the country.
Charging of VAT on the insurance business will increase the cost of insurance. Further,
insurance penetration in Kenya is below 3o/o and any additional tax load on premiums
would stifle the growth of this sector and push the insurance firms deeper into loses due
to the low uptake from the popr-rlace.

Committee's Observations
The Committee rejected the proposal as it will negate the intended objective of reducing
the tax expenditure. This will also erode the tax base.

Excise Duty Act
I 15. The Excise Duty Act be amended by deleting the proposed amendment to part III of the

Interpretation SchedLrle to the Act. Imposition of excise duty on fees and commissions
earned on loans will lead to an increase in the cost of borrowing, which is likely to affect
access to credit.

Committee's Observations
The Committee re.jected the proposal as it will negate the intended objective of reducing
the tax expenditr"rre. This will also erode the tax base.

Tax Procedures Act (TPA)
116. The proposal to amend Section 23 of the TPA be deleted because it proposes to

increasing the period for record keeping fi'om 5 years to 7 years has an implication of cost
to the taxpayers. The effect of deleting the proposal will reduce uncertainty for taxpayers
and encourage the KRA to better utilize the inr.,estments that it has made in technology
and data analytics.

Committee's Observations
The Committee agreed with the proposal to delete Sub -clauses za (a) and (c) as the
revenue authority has invested in systems which improves the process of auditing easier.
As such the proposal to increase the timelines fbr KRA to carry out tax audit from fi'u'e to
seven years will contribute to inefficiency.
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117. Transfer of business should be listed under Part I of the First Schedule to the Act as an
exempt supply. This is to help businesses which will likely sufler the consequences of
COVID-ts and require restructuring their businesses in the post-COVID period.

Committee's Observations
The Committee rejected the proposal since it will lead to enormons revenue loss

9.5 KENYA PRIVATE SECTOR ALLIANCE (KEPSA)
In their memorandum and oral presentation made before the Committee on 2ud June,2o2l,
KEPSA proposed THAT-

Income Tax Act
118. Sub-clause z(a) be amended to read as fbllows; "Control in relation to a person now includes:

(i) A person holding at least 2o06 uoting righx in a company, directly or indirectly; (ii) A loan
adaanced constituting at least 7o% of the book aalue of the total assets of the entity, from i) a

director of the entity; ii) a shareholder of the entig who holds any shareltoldnry directly or
indirectly; or iii) any associate of the director or sharelrclder of the entig; (iii) A guarantee by a
personfor anyform of mdebtedness constituting at least 7o%o of tlrc total indebtedness of the entity

from i) a director of the entity; ii) a shareholder of the entig who holds any shareholding directly
or indirectly; or iii) any associate of the director or sltareholdtr of the entig; (ia) The power to

appoint more than half of the board of directors of the entig; or (a) T'he pouters, under art

agt'eemert, to inlfluence or direct tlrc financial ard operatutg policies of the entity or the ability to
control the board'. A provision of law has to be specific with no provision for board
interpretation, as the imposition of any unilateral power could be sub.iect to abuse.

Committee's Observations
The provision as contained is comprehensi'n'e enor"rgh to cover all aspects that rvor"rld

constitute control. The provision is meant to address tax avoidance based on arm's
length rule. The Committee has proposed an amendment to paragraph of sub-clause 2 (a)
that is intended to ensure that it is upon assessment that the Commissioner General can
deem a certain dealing or practice as amounting to control.

119. Clause z(b) be amended to read as follows; "Perrnanent Establishment nozu includes; t) Afmed
place of business through which busiruss is wlrclly or partly carried on and includes: (a) A place of
managenxe?tt, a branch, an ffice, afactory, a zuorkshop and a sales outlet; (b) A mine, an oil or gas
zuell, a qudrry, or a?ry other place of eilraction or etploitation of natural resources, tf it 

^ 
in

eristence for more tltan l gmonths; (c) A warehottse in relation to a person wlzose bttsiness is

proaiding storage facilities to others; or (d) A.foro,, plantotion or other place zlhere agricaltural

forestry plantation or related actiaities are carried out; ii) A building site, construction, assembl1 or
installation prolect, or onl superuisory actiai$ cornected to a site or project if it continues for a

period of more than 18?-days, proaided that: (a) Where a person carries on actiaities at a place
that constitutes a building site or constructiort or installatictn project and these actiuities are carried
on during one or more periods of time tlrut, irt the agg'egate, erceed 7o-days but do not erceed

1ffi-days; and (b) Connected actiaities are carried on at tlrc same building site or construction or
installatiort project during dffirent periods of time, each etceednry thir$ days, by one or lnore
enterprises closeljt related to tlrc first- mentioned enterprise; the dffirent periods of time shall be

added to the aggregate period of time during u:hich the first-mentioned enterprise has carried on

actiaities at tltat building site or constraction or installation projecN and iii) The proaision of
seraices including cortsultanry seraices provided by a person through employees or other persomrcl
engaged for that purposes if the period erceeds the aggregate 1ffi-days in any t Z-month period
commencing or ending the year of income concerned: (a) An installatiort or structure used in the
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etploration ofnatural resources proaided the erploratiort continuesfor a period equal to 9l-days
or tnore; or (b) A dependent agent of a person who habitually concludes, contracts or plays the

principal role leading to tlrc corrclusion of contracts witlnut material modification by the person,

ercluding the actiaities that are of a preparatory or amiliary character such as: (i) fhe use of
facilities solely for the purpose of storage or display of goods or merchandise belongtng to the

enterprise; (ii) T'he maintenaruce of stock of goods or merchandise belongtng to the enterprise solely

for the purpose of storage or display, for the purpose of processittg by another enterprise; or (iii)
The maintenance o;f a fited place of business solefu for the purpose of purchasing goods or
merchandise, or collecting information for the enterprise, for the purpose of carrying on any other
activity or combination of actiuities".

l2o. The services are subject to 2oo/o withholding tax, which effectively results into profit
margin of 53.3o/o at the 3i.5o/o non-resident rate of corporation tax.

Committee's Observations
The Committee obsen'ed that the proposal will lead to loss of revenue. There is no need
of having a timeline fbr which a fixed place of business ought to have existed unless it is
in respect to project related activities which have timeline for completion such as mining,
exploration, and construction among others which are specifically provided for in the
definition. Some of the proposal seeks to increase the number of days fbr services to
qualify as a permanent establishment fi'om 9l days to 183 days. The eflect of this will
prohibit the government from taxing such services until 183 days.

l2 1. Clause s(b)(z) of the Bill be amended in order pror,'ide a format for the proposed return be

provided by KRA and that it should be limited to the following: i) supplier's PIN; ii) tax
period; iii) ctrrrency and exchange rate used; ir') taxable amount; and v) tax payable. This
is for purposes of clarity on the nature of information which should be provided to the
KRA to avoid ad hoc information requests.

Committee's Observations
The Committee obsen'ed that the proposal by KEPSA is to provide format for submitting
returns. Section 7l of' the Tax Procedures Act already empowers the Commissioner to
prescribe forms for submitting tax returns or other information required for tax
pLrrposes. The Commissioner has already prescribed the return for DST which is
currently sLrbmitted through the KRA's iTax platform. The Committee therefore did not
sr.rpport the proposal by KEPSA.

122. Sub-clause 7(a) be amended by deleting paragraph (f) and substituting it as follows; "0)
an arnount of interest paid in proportion to the eilent tlmt tlrc highest amount of all loans from
non-resident lenders held by the company at any time during tlrc year of income erceeds two times

the sum of the rcuettue reseraes and tlrc issued and paid up capital of all classes of shares of the

company; or an amount of deemed interest u,here a non-resident person is in control of the cornpatry

- For the purpose of thu subsection, the erpression "revenue reserres" includes accumulated losses;

Proaided that this paragraph shall: (i) also apply to loans adaanced to the company by a non-
resident associate of the non-resident company controlling the resident company; and (ii) not apply
zahere the company is a bank or a financial institution licensed under the Banking Act or
Microfinance Act'. Businesses in a free-market economy are at the liberty to decide how to
finance the business and the restriction on how to structure the capital ofan entity should
not be governed by tax laws. The restriction of interest expense to 3O%o of trBITDA is
too limiting to businesses and will adversely affect the financing of businesses, especially
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start-rrps, venture and prir,'ate capital backed entities and capital intensive companies
Also fbr low-margin businesses, 3o%o of EBITA is a very low threshold.

Committee's Observations
The Committee observed that the proposal as contained in the Bill seeks to maintain the
existing debt to equity ratio fbr restriction of interest's deductibility which is susceptible
to manipulation and has not been effective. The use of earnings befbre interest, taxes,
depleciation and amortization (trBITDA) is ntore eflbctive as it is based on the
profitability of a business which is the determinant of how much tax an entity should pay.
The debt-to-equity ratio measures efllciency of business and its profitability. Further,
EBITDA is recognized as best plactice in dealing with tax avoidance arising lrom capital
stnrcture of a company. The Committee however agreed to exempt banks or financial
institr"rtions licensed under the Banking Act and micro and small enterprises registered
under the Micro and Small Enterprises Act,2ol2 from this interest restriction provision.

123. They proposed a provision of'a prescribed turnover threshold under Clar"rse g of the Bill.
This is because mr-rltinational groups whose trltimate parent entities are located in Kenya
need this information fbr certainty on compliance with the provision.

Committee's Observations
The above proposal seeks to provide fbr a threshold of gross turnover. The threshold
will be prescribed through a regulation as it varies fiom one jurisdiction to another. In
view of the above, the Conrmittee rejected the proposal to prescribe a threshold.

Value Added Tax Act
124,. Under sr.rb-clause t;(b) of'the Bill, they recommended that all'u'ehicles leased in excess of

one year should be consideled commercial 
"'ehicles 

tbr VAT purposes thus allowed
automatic VAT oflset against the output VAT generated in the month of supply. This is

because the amendment will erode the tax benefits under lease, meaning that Leasing
F-inance option will become more expensive.

Committee's Observations
The Committee observed that the proposed amendment as contained in the Bill seeks to
extend the prohibition of claim of inpr"rt tax to cover cases where the vehicles are leased
or hired. Currently, the prohibition under only cor,'ers instances where the motor vehicle
is acquired. This amendment if enacted will address tax leakages through prohibition of
deduction of input taxes relating to hire or lease of motor- r'ehicles. As such the claiming
of inpLrt tax on leasing or hiring of vehicles is not allorvable. The Committee re.iected the
proposal by KEPSA.

125. -fhey were opposed to the provisions under clause 2o noting that the proposed deletion of
sub-section Ai(z) of the Act contravenes Section tt(t) of the Statutory Instruments Act
which requires all statr-rtory instruments to be tabled in the National Assembly fbr
approval.

Committee's Observations
The Committee agreed with the proposal to delete Clause 20 as it was removing the role
of Parliament in the scrutiny of subsidiary legislation contrary to Stattrtory Instruments
Act.

Report of the Departmental Conmittee on Finance and National Plaming on the consideration of the Finance Bill, eoet
33



126. They proposed that sr"rb-clause 2t(a)(xxiv)(11+) of the Bill be rephrased to consider
Power Purchase Agreements (PPA) because the language as drafted only preserves the
VAT exemption if the exemption was "provided fbr" by the PPA itself

Committee's Observations
The Committee observed that Power Purchase Agreements are a fbrm of agreement
hence the preservation equally extends to them.

127. Sub-clause 2t(b)(sz) on the supply of exportation of taxable services remain as a zero-
rated supply. The supply should remain in the Second Schedule of the ITA and read as

follows; " trtr/here the follozaing supplies, euluding hotel accommodation, restaurant or
entertainment seraices where applicable, take place in the course of a registered person's business,

tltqt shall be zero rated in accordance zr.titlt the prouisions of Section 7 - t. 'f he etportation of
goods or tarable seraicei'.

Committee's Observations
The Committee observed that the proposal seeks to delete the proposed amendment on
paragraph t of the Second Schedule in the Bill. The proposed amendment in the Bill is

intended to remove challenges in determination of services done in Kenya by a resident
Company but pr,rrported to be enjoyed outside Kenya thus leading to loss of revenue
thror"rgh claiming of refunds on such transactions. The Committee however supported
the zero rating of, transportation of goods originating from Kenya to the neighbouring
countries in order to retain the competitiveness of the transportation sector. As such the
Committee proposed an amendment to the Second Schedrrle to provide zero rating on
transportation of goods originating from Kenya to a place or-rtside Kenya.

Excise Duty Act
128. Under sub-clause z+(a), they proposed the exemption from excise duty on bulk purchases

of internet data services fr-om a licensed operator so as to enhance efficiency and reduce
administration of excise.

Committee's Observations
The Committee did not support the proposal to exempt fiom excise from excise duty on
bulkpurchases of internet data services fi-om alicensed operator as this will erode the tax
base leading to loss of revenue. In addition, the Bill has already proposed to allow offset
ofexcise duty on bulk purchases ofinternet data services.

9.6 KPMG ADVISORY SERVICES LIMITED
In their memorandum dated l"t June 2021, they proposed THAT -

Income Tax Act
129. The ITA should be amended in the definition of control by deleting the words "twen$t

percent" and replacing with the words 'fiJty percenf" in paragraph (a); deleting the words
" total indebtedness" and replacing with the words " book ualue of the total asseti' and also
deleting paragraphs (") (t) (g) and (h). The proposed changes align the shareholding and
voting power threshold for purposes of determining control under the Act to the
provisions in the Companies Act.

Committee's Observations
The Committee observed that the proposal by KPMG seeks to amend the definition of
the term 'control' by increasing the threshold for shareholding and voting to 5o% and
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change the base fbr determination of level of indebtedness. Further the proposal aims to
delete paragraphs (") (f), (g) and (h). The Committee rejected the proposals by KPMG as
they will dilute the objective of the definition of 'control and provide opportunities fbr tax
planning.

13o. Proposed amendment to Section z(b) be amended by deleting the words "nineg-onedayi'
and replacing with the words " one lnntdred and eighty-three dayi' . This alignment to the
clause on the number of days is in confbrmity rvith international best practice.

Committee's Observations
The Committee agreed to retain the amendment as it is in the Bill in order to limit
consultancy to ninety-one days.

131. Amend sub-clause 7(a) by deleting the proposal to amend Section t6(2) (i) of the Act.
Under the current COVID-19 Pandemic, many businesses are strr-rggling to stay afloat.
Sr,rch a proposal, which will further strain cash flows fbr struggling businesses, may be ill
timed. The proposal ought to be shel'u'ed until such a time as when the economy will start
showing signs of recovery.

Committee's Observations
The Conrmittee observed that the proposal by KPMG seeks to provide a blanket
maintenance of the existing debt to equity ratio for restriction of interest's deductibility
which is susceptible to manipulation and has not been eflbctive. -fhe use of earnings
before interest, taxes, depreciation and amortization (EBITDA) is more effective as it is
based on the profitability of a business which is the determinant of how much tax an
entity should pay. The debt-to-eqLrity ratio rneasures efticiency of business and its
profitability. Further, EBITDA is recognized as best practice in dealing with tax
avoidance arising fi'om capital structure of a company. The Committee therefbre rejected
the proposal by KPMG. However, the Committee supported the exemption of MSMtrs
registered under the Miclo and Small Enterprises Act from this requirement in order to
sr"rpport the growth of the sector. The Committee firrther exempted banks or financial
institutions licensed under the Banking Act.

Excise Duty Act
132. Under sub-clause 25(b), they proposed the deletion of the proposed change to part III of

the Interpretation Schedule to the Act. The proposed amendment will lead to ambiguity
on the scope of interest that is exempt fiom excise duty.

Committee's Observations
The Committee observed that the proposal by KPMG seeks to delete the proposed
amendment on the definition of 'other fbes'. This will negate the intended objective of
redr"rcing the tax expenditure. This will also erode the tax base

Value Added Tax Act
133. Delete clause 2l because sub.jecting bread to VAT will erode the gains made by the

Government in ensut'ing the average Kenyan is able to put fbod on their table.

Committee's Observations
The Committee agreed to maintain ordinary bread under the zero rate so that the
manufactut'ers are in a position to claim input tax and the price of ordinary bread will not
therefbre be increased. Bread is an essential commodity and therefbre should remain zero
rated good.
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134,. Delete the proposed introduction of paragraph sz under clause 2t(b) and sub-clause
ez(a). This is aimed at retaining the export of services as a zero-rated supply thus
ensuring the country is able to compete with other African countries for services exports
and retain its position as a regional hub.

Committee's Observations
The Committee noted that the proposal by KPMG seeks to delete the proposed
amendment on paragraph t of the Second Schedule in the Bill. The proposed amendment
in the Bill intended to remol'e challenges in determination of services done in Kenya by a
resident Company but pr"rrported to be enioyed or"rtside Kenya thus leading to loss of
revenue through claiming of refunds on such transactions. However, the proposed
amendment will negatively aflbct transportation of goods originating fi'om Kenya to the
neighbouring countries. In order to retain the competitiveness of the transportation
sector, the Committee proposed the amendment to the Second Schedule to provide zero
rating on transportation of goods originating fi'om Kenya to a place outside Kenya. In
view of the above, the proposals to delete the proposed amendment contained in the Bill
was rejected.

135. Section 5 of the VAT Act be amended by inserting the fbllowing new paragraph
s(e)(aa)(i); " the tarable ualue hL respect offuel products shall erclude ercue duty, fees and other

charges." The high firel prices are unsustainable and threaten to jeopardize the economic
recovery which is still facing the realities of a reduction in the disposable income of most
Kenyans. The high firel price is therefore likely to further erode the much-needed income
apportionment and affordability of other essential commodities.

Committee's Observations
The Committee observed that the removal of the excise duty, fbes and other charges in the
taxable ,u'alue ol in respect of fuel products would lead to significant revenue loss. 'fhe

Committee therefore rejected the proposal. In addition, fuel prodr.rcts are vatable at 8 o/o

which is a lowel rate compared to 16 % of most goods.

136. The transfer olbr-rsiness as a going concern be listed under Part I of the First Schedule to
the Act. The proposed amendment will help businesses which will likely suffer the
economic consequences of Covid-ts and may therefore reqtrire to restructure their
businesses in the post COVID-to period in order to remain afloat.

Committee's Observations
The Committee observed that the exemption fi'om VAT on the transfbr of business as a

going concern will have a significant impact on revenue. The Committee therefore
re.iected the proposal.

137. Proposal to add to Part I of the First Schedule to the Act be inserted as fbllows;
" insurance agency, brokerage aud reinsurance businesi' Charging of VAT on the insurance
business will have a negative eflect on access to basic insurance cover by Kenyans.

Committee's Observations
The Committee observed that the exemption from VAT on insurance agency, brokerage
and reinsnrance business" will have a significant impact on revenue. The Committee
therefbre rejected the proposal.

Report ofthe Departnental Comnilttee on Finance and National Planning on the consideration ofthe Finance Bill, eoet
36





Tax Procedures Act
lss. They proposed that extensions given post COVID-I9 period be exempted fi'om the

interest charge through the addition of a proviso to section 33(5) of the Act as follows;
" Despite being granted an ertension oJ' time to Pay a tat' or permissiort to pay a tar due by

instalments by the Commissioner, a tarpalter slmll be liable fot' any late paymeil interest arising

fi'om the nrigirml date the tar was duefor paymertt." This means many businesses continue to
strr,rggle to pay taxes on time due to the disruptions to their businesses, the extension of
time to pay the tax is a good move but the imposition of interest where an extension is
granted will put pressure on the businesses.

Committee's Observations
The Committee observed that the above proposal seeks to waiver of interest on tax due
fbllowing granting of extension of time or permission to pay tax by instalments. The
Committee re.lected this proposal dtre to the lact that it wor-rld have a huge implication on
revenLre projection.

139. Delete clause 28(a) of the Bill because it will reduce uncertainty fbr taxpayers and
encourage KRA to better utilize investments made in technology and data analytics.

Committee's Observations
The Comrnittee agreed to the deletion.

9.7 FEDERATION OF WOMEN LAWYERS-KENYA
l,!o. In their memorandum dated May 2021, FIDA-Kenya were opposed to the amendments

proposed in clause 2t of the Bill noting that it will increase the cost of living fbr mothers
fi-orn the stage of bir-th of'children, notwithstanding the other maternal costs they har,'e to
bear.

Committee's Observations
The Committee agreed to exempt fi-om VAT on all products relating to infants including
milk, specifically prepared for infhnts and other not containing added sugar or other
sweetening matters specifically prepared fbr infhnts.

3.S RETIREMENT BENEFITS AUTHORITY
l4l. In their memorandum, the ALrthority submitted that clause 5l be deleted and replaced

with the following new pro'u'ision "Section e of tlte Retirement Benefits Act, 1997 is amended:

(a) in the definition of "retirement benefits scheme" by ircertirug the words "and includes a post-
retirement medical fund" immediately aJter the '**ords "or other inshamen\ (b) U irserting the

followutg nezu definitions in proper alphabetical sequence- "post-retirement medicalfunds" trTedns

a fintd establislzed under this Act irtto zshiclt contributions are made and from zuhich costs of
medical benefits can be met in accordance zeith the medicalfund rules". The proposal does not
reflect the intention of the proposed amendment by stakeholders, which was to allow fbr
formr,rlation of regulations fbr the registration and regulation of stand-alone and trmbrella
post-retirement medical funds which are established within pension schemes and those
that are r"rnregulated.

Committee Observations
The Committee obset'ved that the proposed amendment in the Bill is erroneous as it
provides that schemes will prol'ide a rnedical cover-which is an insurance product and not
the core objective of a pension scheme. The proposal therefbre does not reflect the
intention of the proposed amendment which was to allow fbr formulation of RegLrlations
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fol the registration and regulation of stand-alone and Umbrella post-retirement medical
funds established within pension schemes and those that are currently unregulated; In
any event, the two definitions contradict each other if they are both sustained; The
manner of accessing the funds or the specific medical benefits can be determined in the
Regulations; a medical cover is one of them. The proposal by RBA was therefore
supported.

9.9 INSURANCE REGULATORY AUTHORITY
142. ln their submissions, the Authority supported the proposed definition of " broker' under

clause +6 as it will bring operations of foreign brokers within the scope of the Authority's
regulatory mandate hence enhance of the interests of insurers and policy holders.

143. Srrpported replacement of "Health Management Organization" wrth medical insurance
providers because it will enhance internal coherence of the Insurance Act.

l{,a. They supported the amendment proposed in clause 48 because it provides the ALrthority
with legal basis to allow insurers to operate closed fund business. It also enhances
protection fbr policy holders as it regulates closed funds. They also supported the
amendment proposed under clause 49 as it will clarify that insurers must pay annual fees.

3.IO ANJARWALLA & KHANNA LLP
In their memorandum, Refl DNG/KKN/GEN and oral presentation, they proposed as follows

Income Tax Act
14.5. Amend Clause 2(a) as fbllows; "control in relation to a person, nLeans where: (a) the persory

directfu or indirectly, lrclds at least tweng-five per cent of the aoting righx in a company; or (b) the

person appoints more tltan half of the board of directors of another person or at least one director
or erecatiae member of the govening board of that persoi' . The definition will increase the
compliance burden fbr the affected taxpayers in a bid to comply with the transfbr pricing
legislation in Kenya for Kenyan businesses that are deemed to be trnder the control of
another person while in actual sense the businesses are not controlled by the relevant
parties.

Committee's Observations
The Committee observed that the proposed defrnition by Anjarwalla & Khanna LLP of
the term 'control', has removed paragraphs (b), ("), ("), (0, (g) and (h). The paragraphs
omitted in the proposed definition are major indicators of the presence of control of one
person over another. If the proposal is accepted, it will dilute the objective of the
definition of control and provide opportunities fbr tax planning. The proposal by
Anjarwalla & Khanna LLP was rejected.

146. Under Clause z(b) of the Bill, they proposed that a period of six months set out in the
current definition of permanent establishment in the Income Tax Act be adopted so as to
avoid a situation where a permanent establishment could be deemed to be created on the
first day of a fbreign enterprise having a fixed place of br"rsiness in Kenya.

Committee's Observations
The amendment as proposed by Anjarwalla & Khanna LLP seeks to increase the number
of days for services to qualify as a permanent establishment from 91 days to 185 days.
The effect of this will prohibit the government fi'om taxing such services until 183 days.
It shotrld be noted that the time period fbr providing services hardly reach 183 days and
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therefore the government is likely to lose revenue on income derived in Kenya fi'om the
prol'ision of those services.

1a7. They supported the proposal r-rnder clause 5 on accounting and payment of Digital
Service Tax (DST). They however proposed that a fbrmat fbr the return be provided by
KRA, so as to provide clarity on the nature of information which should be provided to
KRA to avoid ad hoc inlormation requests.

Committee's Observations
'fhe Committee observed that the fbrmat fbr filing the returns is to be prescribed under
Regulations by the Commissioner General.

14,8. Anrend clause 7 by inserting the fbllowing new paragraph (iii); "(iii) this subsection shall
appfu zuhere a person is controlled by a non-resident person alone or togetlzer utith not more than

four otlrcr perso?ts and uthere the comparyt is not a bank or;financial institutiort under the Banking
Acf'.Thin capitalisation is intended to avoid flight of capital fiom Kenyan companies by
non-residents by way of interest payments.

Committee's Observations
The Committee noted that the above proposal seeks to limit the application of the
interest restriction to non-resident related parties and also exclude linancial institutions.
This will dilute the eflectiveness of the provision since excess interest deductions that
erode the tax base can also occur between trnrelated parties. The proposal was therefore
rejected. On the financial institutions, the Committee supported the exemption of
banking and financial institution as well as Micro Small and Medium Enterprises
registered under the Micro, Small and Medium Enterprises Act due to the nature o1'

capitalisation.

149. They proposed that a new provision is inserted under section l2D of the Income Tax
Act exempting fiom Minimum Tax, income derived from or accnred in Kenya by
Independent Power Producers (lPPs) supplying electricity to the national grid r-rnder a
power purchase agreement. They noted that applying minimum tax on the revenue
received by IPPs while they are, by law expected to enjoy tax relief arising fi'om capital
allowances, is a claw-back to the very purpose of the capital allowances as an incenti'v'e to
investment in the energy sectol'.

Committee's Observations
The exemption will lead to revenue loss. The proposed amendment by Anjarwalla and
Khanna was rejected. Minimum Tax is targeted on conlpanies that perpetually declare
losses.

Value Added Tax
They proposed the following amendment to clause l6:

150. RegLrlation + of the Digital Marketplace Supply (DMS) regulations is amended by
deleting sub-sections (z), (s), (.t) and (5) and substituting therefbr the fbllowing new
paragraph below sLrb-section (l); "(z) llthere the supply under Regulation s is made in a
business-to-business transactiort, the proaisions of sectiort to(s) shall appli'

l5l. Regulation 5 of the DMS Regulations is amended: in sub-section t(a) by deleting the
words " a recipient in Keryta in a business-to-atstomer transaction" and substituting therefor the
zaord "aty recipient in Kenya"; and in sub-section 2 by deleting the words "bttsiness-to
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customei' appearing immediately before the wolds " a person lfrom an etport country wln
makes a".

152. Regulation o of the DMS Regr"rlations is amended by deleting the words "business-to-

customei' appearing immediately before the words " a person from an erport country wln
makes a".

Committee's Observations
The Committee obsen'ed that the issr-res raised above are to be covered under the Digital
Marketplace Supply regulations.

I53. The amendment proposed in clause 20 should be deleted as it will be inconsistent with
the provisions of the Statutory InstrLrments Act, 2O15 which requires all statutory
instruments, which are made pursuant to powers granted to a Cabinet Secretary under a
written law, to be tabled in Parliament within seven days after the publication of the
relevant statutory instrument.
Committee's Observations
The Committee agreed with the views raised above.

15.1. The amendments proposed in sub-clause 2t(b) should be deleted because suppliers of
services may have to dig deeper into their capital to fund the tax cost relating to the
restricted input VAT on exportation of services, thus discourage exportation of services
fi'om Kenya.

Committee's Observations
The Committee observed that the proposal seeks to delete the proposed amendment on
paragraph t of the Second Schedule in the Bill. The proposed amendment in the Bill is
intended to remo'n'e challenges in determination of services done in Kenya by a resident
Company but purported to be enjoyed outside Kenya thus leading to loss of revenue
through claiming of refunds on such transactions. The Committee however supported
the zero rating of, transportation of goods originating from Kenya to the neighbouring
countries in order to retain the competitiveness of the transportation sector. As such the
Committee proposed an amendment to the Second Schedule to provide zero rating on
transportation of goods originating fiom Kenya to a place orrtside Kenya.

Excise Duty Act
155. The amendment proposed to sub-clause 25(a) should be deleted because the additional

cost will negatively impact the consumption and manufhcture of sugar confectionery and
white chocolate, a move that may also discotrrage the local manufacturing of these goods
as this proposal will not cushion the local companies from the competition of cheaper
imports.

Committee's Observations
The Committee obseru'ed that the proposal in the Bill seeks to introduce excise duty on
the locally mantrfactured sugar confbctionery of tariffHS Code: 17o4,and Chocolates (HS
Code: lso6). The Committee further observed that the introduction of excise duty on
locally manufactured the items will aflbct the local manufacturers and this will go against
government agenda to promote local manufacturers. In order to cover the revenue
expected to be realised from the proposal in the Bill, the Committee agreed to revise
excise duty on imported SLrgar confectionery and White chocolate of the afbrementioned
HS codes to Shs. 35 per kg.
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156. They proposed re-introduction of excise duty on betting at a rate of 2oo/o of the amount
wagered or staked by punters as captul-ed under strb-clause zs(b) should be deleted
because the move will discourage pr"rnters fi om placing bets which may ultimately lead to
investors exiting the Kenyan betting indLrstry.

Committee's Observations
The Committee observed that the proposed rate of excise on betting is high and may end
up not achieving the intended revenue as most players will opt for international
platfbrms fbr the betting activities. The Comrnittee fr"rrther observed that the there are
other forms of activities under the Betting, Lotteries and Gaming Act that have not been
subjected to excise dLrty. In view of the above the Committee proposed to apportion the
twenty percent excise across all betting and lottery transaction, that is betting, gaming,
prize competitions and lottery, at seven-point five percent. As such, the new amendment
will raise up to 3o% on excise duty on all the betting and lottery transactions as against
the 2Oo/o that was initially proposed in the Bill.

Tax Procedures Act
157. The proposal to increase the period within which the Commissioner may amend a tax

assessment fi'om five years to 7 years as proposed in strb-clause 28(a) shoLrld be deleted
because the proposed extension will make it onerous for taxpayers to maintain records
and eflectively respond to any questions relating to periods past five years.

Committee's Observation
The Committee agreed with the views to delete the proposed subclause 28 (a)and (c) and
Clause zg based on the reasons explained above.

Central Depositories Act
l5s. A new Section 3oC to the Central Depositories Act shotrld be inserted which is aimed at

including mechanisms to safbguard the confidentiality of beneficial ownership
infbrmation; "(1) Authorized nominees and central depositories shall not use or disclose any
information about beneficial owners obtained urtder Sectiort soB, ercept: (r) for

communicating zrith the beneficial ouner concenrcdl (b) m order to comply zt:ith any
requirement of this Act; or (c) in order" to compfu with a court order; (z) Nohnnhstunding sub-
section (t ), information relating to a beneficial ozaner may be disclosed uith the u:ritten consent of
tlrc benef.cial owner; and (s) Beneficial outnerslzip information shall not be made aaailable to the
publii'.

Committee's Observation
The Conrmittee obsen'ed that the proposal by Anjarwalla & Khanna LLP seeks /o provide
for non-disclosure of benefrcial ownership. This proposal is not necessary as the prior
sections have provided fbr instances when that inforrnation may be disclosed. Further the
Authority is guided by the Access to infbrmation Act and Data Protection Act that
provide on disclosure of private infbrmation.
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e.lr KENYA ASSOCTATTON OF MANUFACTURERS (KAM)
In their memorandum and oral presentation made on 3''d June, 2027, the Kenya Association of
Manufacturers submitted THAT-

Income Tax Act (ITA)
159. Clause 7 under the ITA should be deleted to retain the current position of Debt-Equity

ratio of 3: t as opposed to limiting the interest of Earnings Before Interest Tax,
Depreciation and Amortization (EBITDA). The proposed rate is extremely high and will
aflect capital-intensive businesses such as the manufacturing sector.

Committee's Observation
The Committee observed that the proposal by KAM seeks to maintain the existing debt
to equity ratio fbr restriction of interest's deductibility which is susceptible to
manipr.rlation and has not been eflbctive. The use of earnings before interest, taxes,
depreciation and amortization (EBITDA) is more effective as it is based on the
profitability of a business which is the determinant of how much tax an entity should pay.
The debt-to-equity ratio measures efliciency of business and its profitability. Further,
EBI-|DA is recognized as best practice in dealing with tax avoidance arising fi'om capital
stnrcture of a company.

160. Clause 12 be amended by inserting the following new definition of ".for*worki';"Farm
zlorks means;farmlrcuse, labour qtnrters, any other immoaable buildings necessary for the proper
operation of the farm,;fences, dips, drains, water and electrici$ supply works other than machinery,
zaindbreaks, and otlrcr worhs rrccessary for the proper operation of the farm'. The eflbct of not
having a definition creates ambiguity on which investments should qualify for this capital
deduction.

Committee's Observation
The Committee observed that the proposal by KAM seeks to define the term farm works.
The Committee agreed to the proposal as it will guide the implementation of investment
allowance on lhrm work as provided in the Second SchedLrle.

161. KAM proposes that sLrb-clause 2(e) be amended by deleting the words "manufacture or
processirtgof goodi'; and deleting paragraphs (b), ("),(g)(i),(gXii) and (h). This is because
the definition is too broad and will affect businesses operating as contract manufacturing
and fr"rrther', that the powers given to the Commissioner of tax are too wide on disclosures
which counters the proposed definition which seeks to provide clarity on the same.

Committee's Observation
The deletion will weaken the intended objective if the term control. In order to address
any concern relating to how the Commissioner can deem control, the Committee has
proposed an amendment to paragraph [, g and h. This is so as to separate ordinary
market activities fi om what can actually be deemed as control.

Value Added Tax Act
162. The proposed amendment clause 22 shoLrld be deleted because a further increase of a

+oog loaf of bread by approximately KSh. s will make the commodity unaffordable to
most Kenyans.

Committee's Observation
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The Committee agreed with the views by KAM to continue retaining ordinary bread
under the second schedule lbr it to be a zero-rated commodity.

163. The amendments proposed in clause 20 shorrld be deleted because the proposal will go
against the provisions of the Statutory Instruments Act,2013 which guarantees citizens
an avenne for public consultation.

Committee's Observation
The Committee agreed with the above view proposed by KAM based on the reasons
elucidated.

164,. The amendments proposed in Sub-clause 17 (b) should be deleted because the proposed
deletion seeks to retain existing provisions allowing VAT Credit on the basis that if
acquisition or hiring of passenger cal's, minibuses and repair costs is incurred during the
ordinary course ofthe business.

Committee's Observation
The proposal by KAM seeks to provide fbr deductions of input tax on all types of'
vehicles leased excess of one year. It is noted that Section l7 is very clear that input VAT
on purchase of non-commercial vehicles is not allowable fbr deductions unless the use of
such vehicles relates to rnaking of taxable supplies. It then implies that VAT paid on
leasing/hiring of non-commercial vehicles is not allowable for deductions. In view of the
above, the Committee rejected the above proposal by KAM as it will lead to high tax
expenditure.

165. Clar.rse 2l should be deleted because the proposal will adversely affect the local
pharmaceutical manufacturing sector in the country since local manufhcturers of
medicaments will not be able to claim their input VAT being under the Exempt VAT and
as a result, the Input VAT becomes part of the manufacturing cost.

Committee's Observation
The Committee observed that the proposal in the Bill is not removing them fi om
exemption br-rt aligning them in the proper order as contained in the trAC CtrT, 2o1i.
The tariffas contained in the current VAT Act are erroneous while other ceased to exist
hence complicating the application of the same.

166. Clause 2l shor-rld be amended to include the fbllowing HS Codes 3OO3.2O.OO;3OO3.9O.OO;

and soo+.3l.oo under the Schedule of the Act on zero rate status which have been
omitted subjecting them to 16% VAT. This is because the cost of the rnedicines is high
since manufacturers of the items are fbrced to charge l60lo VAT resulting into increased
price of medicaments to the final consumer.

167. Part I, Section A of the First SchedLrle should be amended in order to introduce plant and
machinery as a paragraph under the Second schedule of the Act as zero-rated items. This
is because plant and nrachinery are critical assets that drive business production
operations. The cost for such plant and machinery for manufhcturers requires being at its
lowest level to ensure productir,'ity, attract more investors into the manufacturing sector
and allow existing manufacturers to continue investing in new and high-capacity
equipment.
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Committee's Observations
The Committee agreed to introduce under the zero-rate plant and machinery

168. Amend Part I, Section A of the First Schedule to introduce agricultr"rral tractors as a new
paragraph under the Second schedule of the Act as exempt items of VAT. 9oo/o of Kenyan
farmers are small holder single fhrms and cannot aflord an additional t6o/o as well as the
price increase attribLrted to devalr.ration of the Kenya Shilling against the hard currencies.
By adding a VAT on the machinery, farmers will go back to Oxen and Cart and fhctually
manual labour cannot compete with mechanization.

Committee's Observations
The Committee rejected the proposal to zero rate agricultural tractors due to the
complexities in determining which tractors are specifically for agricultural purposes only
and therefore the proposed amendment can be subject to abuse. Further, it will lead to
erosion of tax base and increase tax expenditure. The revenue implication of tractors is
about Kshs. 67O.4, million which ha,u'e been factored in the fiscal fi amework for the FY
2o2r/22 Budget.

169. They proposed to introduce"infantfoodoftartffcode l9ot.to.od'under the First Schedr"rle
to the Act. This because the Ministry of Health (MOH), UNICEF and WHO recommend
exclusive breastfeeding of infants for the lirst 6 months of their life. However, various
sitr"rations where exclusive breastfeeding of inlhnts is not possible or is severely restricted
due to several factors or circumstances, including the mother's inability to exclusively
breastfeed due to her inability to produce suflicient milk.

Committee's Observations
The Committee observed that the proposal to exempt infant food of tariff code
l9o1.1o.oo will enhance its aflordability especially where children are unable to access
breast milk or it's insufficient.

l7o. Delete clause zz (a) because the proposed amendment to remove exported services fi'om
zero rate status to exempt will negatively impact manufacturers as it will increase the
cost of doing business for companies exporting due to increase in costs fiom support
services costs increasing fi'om Kenya.

Committee's Observation
The Committee observed that the above proposal seeks to delete the proposed
amendment on paragraph t of the Second SchedLrle in the Bill. The proposed amendment
in the Bill is intended to remove challenges in determination of services done in Kenya by
a resident Company but purported to be enioyed outside Kenya thus leading to loss of
revenue through claiming of refunds on such transactions. However, the proposed
amendment aftbcted transportation of goods originating fi om Kenya to the neighbouring
countries. In order to retain the competitiveness of the transportation sector, an
amendment to the Second Schedule is proposed in order to provide zero rating on
transportation of goods originating from Kenya to a place outside Kenya.

Excise Duty Tax Act
17 l. Delete clause 25 and introduce the following new provisions as follows:

(i) In Part I - Imported Sugar confectionary excluding East Afiican Community
partner states of tariffheading l7.oa @ KSh.20 per Kg;
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(ii) In Part I - Imported White chocolate excluding East Afi'ican Community partner
states in blocks, slabs or bars of tariff Nos. luo6.3l.OO, 1806.32.OO, l806.90.00 @
KShs. 2OO per Kg.; and

(iii)Exclude East Afi"ican Community partner states.

liL. This is to delete the proposal to levy excise duty on locally manufhctured sugar
confectionery of tariff HS Code: 17o.1, and Chocolates (HS Code: lSoG) and instead levy it
on imported products from countries other than EAC countries. This will be similar to
the tax incentive oflbred to local automotive assembly sector where they have been
exempted while imported automotir.'e attract excise tax.

Committee's Observation
The Committee observed that the proposal in the Bill seeks to introduce excise duty on
the locally manufactured sr.rgar confbctionery of tarifi'HS Code: l7o4,and Chocolates (HS
Code: l806). The Committee further observed that the introdr"rction of excise duty on
locally manufactured the items will affect the local manufacturers and this will go against
government agenda to promote local manufhcturers. In order to co'ner the revenue
expected to be realised fiom the proposal in the Bill, the Committee agreed to revise
excise duty on imported Sugar confbctionary and White chocolate of the afbrementioned
HS codes to Shs. 35 per kg.

175. Clause2Sbe amendedasfollows;delete"KSlt.S,oooperkg'and replacewith"K,S/z.757per
kg'. The item proposed is a new category of products which with the right fiscal
fiamework has the opporttrnity to grow, sectrring future revenlles fbr the Government.
The tobacco-free nicotine containing oral pouches are a new product category that is only
available in a limited number of countries. With a KSh. 2.5 billion investment in the new
state of the art lactory to manLrfhcture tobacco-free nicotine-containing oral potrches,
BAT hopes to deliver KSh. 7.5 billion in export revenLre fi'om Africa and beyond over the
next five years; realise KSh. t.S billion in import duty fi'om raw materials and support
close to 5o,ooo Kenyan business within the value chain and over so additional direct jobs
for Kenyans.

I74. The existing rate of excise on electronic cigarettes be deleted due to the high cost
affecting local prodr.rction. Delete the current rate of "K,S/2. 2,6-19.74 per unitfor cartridge

for use in electronic cigarettes" and replace with " KSh. 5 per milliliter of tticotine ref.llntg
cartridgei'. The proposal is on the basis that the units are not uniform since some may
contain more liqtrids than others.

Committee's Observation
The Committee observed that the rate as proposed in the Bill is too high and may end up
hurting the manufacturers of this product. In vier,r, of the abo'u'e the Committee, reviewed
the rate fiom KSh. Sooo per kg to KSh. l2oo per kg. This is so as to allow the growth of
the industry being that it's a new investment and that BAT has already invested in a new
factory that is projected to deliver KSh. z.s billion in export revenLre from Africa and
beyond over the next fir,'e yeal's; realise KSh. t.5 billion in import duty fi'om raw
materials and support close to 5o,ooo Kenyan business within the value chain and over
ao additional direct jobs for Kenyans.
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Tax Procedures Act
175. Clause 28 be amended by deleting the words "seae?tyeari'and replacing with the words

"fi.ae yeari' fi'om the current financial year under the proposed amendments in line with
the global standards for the same.

Committee's Observation
The Committee observed that the proposal in the Bill intends to increase the timelines for
tax audit fiom five years to seven years. The Committee further the increase in timeline
will contribute to inefficiencies thereby disadvantage taxpayers. The Committee
therefbre deleted the proposed amendment in the Bill.

176. Clause 32be deleted because the change will exacerbate the current refund situation in
the country where businesses are experiencing continued delays of settlement of VAT
refr"rnds in the country.

Committee's Observation
The Committee obserr,'ed that the amendment seeks to delete section +2A which
empowers the Commissioner to exempt a supplier Irom the requirement for withholding
VAT where the person has demonstrated that they are going to be in a continuous credit
position for a period of not less than 24 months. This provision was necessary when the
rate of withholding VAT was at 6%. The withholding VAT rate was reduced to 2o/o

throLrgh the Finance Act 2o19. Further, the law also clarified that zero-rated sr-rpplies

were not subject to withholdingVAT. In view of the above observations the proposal to
delete was rejected.

177. Clause 33 be amended by deleting the words; "from the date of the notficatioi'. The
provisions are aimed at sr"rpporting businesses including manufacturers to receive refunds
fbr overpaid tax. However, inclr-rsion of the words "from the date of the notification"
negates the intended efibct ofensuring refund ofoverpaid tax.

Committee's Observations
The Committee observed that the proposal in the Bill will complicate the refund process
for overpaid tax. The Committee therefbre proposed to amend the proposal in the Bill to
provide that once the Commissioner notifies that he is satisfied that there is an
overpayment of tax, it is deemed to be oflset against future tax liabilities.

3.re KENYA BREWERIES LIMITED /UDV (KENYA) LTMTTED
Kenya Breweries Limited/UDV Kenya Ltd submitted a memorandum dated 2,,d June, zogt.
They also made an oral presentation before the Committee on 3'd June,2o2l. They submitted
THAT-

Income Tax Act
178. Clar.rse 2 be amended by deleting paragraphs (f), (S) and (h), noting that the broad

definition of "control' will expose businesses deemed to have control of certain value
chains while in practice they either have none or the transaction are with completely
independent parties.

Committee's Observation
The Committee observed that the deletion of paragraphs (0, (S) and (h) will negate the
intention of dealing with tax avoidance by companies engaging in transfer pricing. The
Committee however observed that before the Commissioner General renders his or her
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opinion that a certain dealing in either supply or sale constitutes control, he or she will
have to do so having done a thorough assessment.

179. Clause 7 be amended to exclude flnancial institutions licensed under the Banking Act,
start-ups, Special Purpose Vehicles (SPVs) and businesses operating in capital intensive
sectors fiom the EBITDA-based interest limitations. Moreover, exclude interest on
existing debt fiom the scope of debt whose interest would be sub.iect to the EBITDA-
based interest limitation rule. -fhis is because the proposed change will restrlt in capital
flight, since investors may consider diverting their investments to other coLlntries,
thereby stifling der.elopment as well as switch to equity financing, as debt financing
could prove costly negatively impacting financial institLrtions

Committee's Observations
The Comrnittee agreed to exempt banks or linancial institutions licensed under the
Banking Act and micro and small enterprises registered under the Micro and Small
Enterprises Act,2O12 and enterprises that supplies solar power equipment to low-income
households fiom the application of the proposed thin capitalization provision.

l80. They proposed an amendment to paragraph tt of the Third Schedr,rle to the Act to read
as fbllows; " the rate of tu in respect of minimum tar under sectiort t eD shall be zero-point three

percent of the gross tuntouer''. Insert the following new paragraph l2D(lXf), "a cotn?any

declares losses lfor more than 3 years e.rcluding the impact of high capital irruestments". At o.3%
Minimr"rm Tax (MT), the government will be able to distribute that tax burden withor"rt
negatively impacting established and compliant business

Committee's Observation
The proposed amendment to section l2D is meant to exenrpt the companies making
losses for a number of years from payment of Minimum tax. This will negate the purpose
of'the minimum tax which is to require all the companies/entities operating in Kenya
contribr"rte to the exchequer fbr the provision ol services by the Gol'ernment and
especially infiastrrrcture which are used by all companies/entities whether making losses
or profit.

Excise Duty Act
l8l. They sr"rpported the provisions under sub-clause zS(a)(iii) because the tax has exposed

Kenya to East Afi ica Court of Jr-rstice (EACJ) litigation, due to its contravention with
Article t5(z) of the Protocol on trstablishment of the East African Customs.

Committee's Observation
The Committee noted the comments but proposed an amendment to protect glass bottles
originating outside of the EAC member countries. The Committee therefore proposed an
amendment to the proposed amendment in the Bill by ensuring that glass bottles
imported from countries oLrtside the trAC member corrntries are excisable. The move will
protect local manufacturers fi-om unfair competition by importers fiom countries that
already en joy subsidies.

182. Section tO(t) of the Excise Duty Act be amended to read as follows; "Despttesections,the
Commissiorter ma!, ztith the approaal of the Cabinet Seretary, by rLotice in tlrc Gazette, adjust tlte
specfic rate of ercise &iy o?rce euery tzt o years to take into accottrtt ntflation in accordance with
the formula spectfed in Part t of the F'irst Schedula'. Alcohol share of wallet has declined
from 3% in 2ol8 to l% dtrring COVID-I9 Pandemic therefbre increasing taxes is

Report ofthe Departfi)ental Con,Drittee on Finance and National Planning on the consideration ofthe Finance Bill, gogt
.+i



unlikely to lead to increase revenue for government as demonstrated by excise collection
in FY 2ol9/20 after a 5.2o/o excise increase. The decline is evidenced by the 6.+% drop in
domestic excise tax collection by Kenya Revenue Ar,rthority (KRA) in FY 2or9/20.

Committee's Observation
The Committee observed that Section to of the Excise Duty Act provide powers to the
Commissioner General to ad.iust the rates of excise duty on excisable goods that have a

specific rate of tax to account for inflation. The adjustment is meant to ensure that
Government revenue fi'om excisable goods sr-rbject to specific rate of excise duty is not
eroded. However, the Finance Act, 2O2O amended Section tO of the Excise Duty Act to
pro"'ide flexibility to the Commissioner General in consultation with the Cabinet
Secretary, National Treasury and planning to adjust the specific excise duty rate on
excisable goods depending on prevailing economic circumstances. This therefore, does
not require further amendments to the law. In view of the above, the Committee rejected
the proposal by KBL & UDV.

183. They were opposed to the provisions under Clause 39 of the Bill seeking to amend
Section 99 of the Act noting that the provision failed to expound on the circumstances
under which a taxpayer may be required to appear before the Commissioner.

Committee's Observation
The proposed amendment seeks to amend Section 99 (1) (b) to provide as an offence for
failure to honour a notice to appear befbre the Commissioner, as required under Section
61 and other sections in the Act. Currently, the section is limiting as it only covers
instances of failure to appear as is provided under section 59(1Xc) of the Act. The
Committee rejected the proposal by KBL & UDV to expound on the circumstances under
which a taxpayer may be required to appear before the Commissioner.

C.Ig CAPITAL MARKETS AUTHORITY (CMA) AND NAIROBI SECURITIES
EXCHANGE (NSE)

The Capital Markets Authority and the Nairobi Securities Exchange through their joint
memorandum dated 3.d June 2o2l and oral presentation made to the Committee on 3''d June
2021 submitted THAT-

l8+. They supported the amendment in sub-clause 2l(33), noting that the proposal will open
r"rp the vast opportunity in the Real Estate Investment Trust (REIT) market in Kenya, as

evidenced by the low REIT Market Cap to GDP, at less than o.1%, compared to more
developed markets such as SoLrth Afi ica, at 6.90/o as well as growth of new asset class,
Asset Backed Securities (ABS), thus offering investors a diversified pool of products.

Committee's Observation
The Committee noted the positive comments made by CMA and NSE will encourage
raising of capital through REITs and Asset Backed Securities. The Committee agreed to
the proposal as it is in the Bill.

185. They sLrpported the amendment proposed in sub-clause +5(L1) because it is aimed at
introducing a time Iimit of 9o days (fiom the date of filing of the appeal) fbr the hearing
and determination of appeals at the Capita-l Markets Tribunal. The limitation is intended
to bring certainty regarding the end of litigation, improving efficiency at the Tribunal
and ensuring fhir administrative action.
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Committee's Observation
The Committee observed that the introduction of'timelines within which the Tribunal
will hear appeals on the decision made by Capital Markets Authority is a positive move
as it will lead to expeditior"rs conclusion of appeals and this will go along in inspiring
confidence in the stock market. The Committee agreed to the proposal as it is in the Bill.

186. They supported the amendments proposed in clauses 63,64,,65 and 66 noting that under
the Central Depositories Act, 2ooo, the Bill proposes to allow beneficial owners or legal
owners of shares to appoint nominees for the plrrpose of opening a securities account or
an omnibtrs account. This is intended to allow other authorized persons to invest on
behalf of others in the securities market.

Committee's Observation
The Committee observed that the proposed amendment in the Bill will enhance
regulation of the investors in the capital markets as well as opening of omnibus account
by a person investing on behalf of others in the securities market. The amendments will
firrther address concerns raised by international reviewers of accessibility of Kenyan
capital markets by international investors. It will also align with the Companies Act that
requires the underlying benelicial ownership to be disclosed and provide for appointment
of an authorised nominee and the manner of operation of the omnibus account. The
Committee further observed that the proposed amendment in Clauses 63, 6+, 65 and 66
will increase penetration in the securities market. 'fhe Committee agreed to the proposal
as it is in the Bill.

3.I4 FEDERATION OF KENYA PHARMACEUTICAL MANUFACTURERS (FKPM)
I"KPM sr.rbmitted their memorandum and made oral presentation on 3'd June 2o21. They
submitted THAT-

187. they proposed an amendment to Clause 2l(a)(iv & xxiv) aimed at moving to zero rate
VAT status or a concessionary rate of not nrore than *o/o on medicaments. This is to
ensure that Kenya pharmaceutical manurfacturers are able to recover inpLrt VAT incurred
in br"rsiness expenses in the manufhctut'e of medicaments resulting in a lower cost of
medicaments. The local manufhcturers will be in a level playing field with medicaments
that are directly imported by interested parties.

188. the following HS Codes shotrld be included as they have been omitted hence still under
l6% VAT: 5oo3.2o.oo,3oo3.9o.oo and 3oo+.51.oo. This is because with medicines under
these HS Codes falling VAT standard rate status of 16"/o, the cost of medicines increases
as manufacturers are fbrced to charge 16% VAT resulting into increased price of
medicaments to the flnal consumer. Consumers therefore have to purchase medicine, both
locally manufactured and imported at a higher price than was the case before.

189. they proposed an amendment to move the fbllowing HS Codes to zero rated VAT status
or a concessionary rate of not more than *o/o on medicaments: 3OO3.1O.OO, 3OO3.39.OO,

300,1,.1o.oo, 300+.20.oo, 300+.32.oo, 300+.59.oo, 300+.+l.oo, 300+.4,2.oo, 300+.+9.00,
3OO,1,.5O.OO, 3OO4.9O.OO. This is because unrecoverable input VAT incLrrred on business
operations increases the cost of prodr"rctions and ultimately the price of medicaments to
the final consumer. This will resrilt into reduced sales for Kenyan pharmaceutical
manufhcturers, which will ultimately lead to laying offof employees.
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Committee's Observation
The Committee noted the comments by FKPM that the proposal contained in the Bill
makes the product Vatable was not correct since the tariff as contained in the current
VAT Act are erroneous while other ceased to exist hence complicating the application of
the same. The current proposal is not removing them fi'om exemption but aligning them
in the proper order as contained in the EAC CET,2oti. The Committee agreed to the
proposal as it is in the Bill.

3.T5 ASSOCIATION OF BATTERY MANUFACTIIRERS
The Association of Battery Manufhcturers submitted their memorandum before the Committee
on 3,'d June,2o2l. They submitted THAT-

190. they were opposed to the provision under sub-clause 2t(xxiv)(113) of the Bill and thus
proposed deletion of the same. This is because exemption increases the cost of locally
manufhctured solar products while making imported products cheaper, thus leading to
loss of.iobs and revenue to the Government.

Committee's Observation
The Committee observed that the proposal by the Association of Battery Manufacturers
would lead to loss of revenue and consequently increase tax expenditure.

9.16 KENYA RENEWABLE ENERGY ASSOCIATION (KEREA), SISTEMA BIO AND
CLEAN COOKING ASSOCIATION

191. In their .ioint memorandum, KEREA, SISTEMA and Cleaning Cooking Association
proposed inclusion of the fbllowing new clause immediately after paragraph tss;

(i) " t s+. tarable goods locally purchased or imported by manufacturers or importers of
clean cookittg stoaeslfor direct and erclusiue use in the assembly, rnanufacture or repair
of clean cook stoaes;

(ii)lss. Stoaes, ranges, grates, gas cookers, electric cookers, barbequeq braziers, gas-rings,
plate warmers and similar non-electric domestic appliances, and parts thereoS or iron or
steel of tariff rutmbers 7391.11.oo, 7321.19.oo, 7321.82.OO, 7321.83.oo and
7321.90.OO.;

(iii) t so. Pre-Jhbricated biogas digesters;

(ia) tsz. Biogas;
(a) t ss. Leasing of biogas producirtg equipment; and
(ai) t ss Sustainable.fuel briquettes.for household and commercial use".

l9l. This is to reduce the cost of clean cooking products. The proposed clauses will fast track
Kenya's international commitments on reduction of carbon emissions and Sustainable
Development Goal (SDG) 7 which fbcuses on a concerted global effort to ensure access

to affordable, reliable, sustainable and modern energy fbr all.

Committee's Observation
The Committee observed that items listed in (i), (iii), (iv) and (vi) are essential source of
clean cooking solutions mainly by the low-income earner-s. Introduction of VAT on the
items has reduced access to clean cooking solutions especially among low income earners.
This coupled with the ban on logging has made it rvorse for them. In view of the above
the Committee agreed to put the specified items (i), (iii), (iv) and (vi) under the First
Schedule of the VAT Act,2ot3. This will make them affordable. With regards to items
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listed in (ii), the Committee observed that the items are used by the upper and middle
class segment of the society and therefbre they shoLrld be vatable so as to protect the low-
income eal'ners and in the long run reduce the tax expenditr-rre.

192. They proposed inch"rsion of the following new paragraphs immediately after paragraph zo
in proper sequence; "21. the supply of denatured ethanol of tartff number 99o7.eo.oo (for
lrcusehold cooking and heating); and 22. denatured bioethanol of tar'ffnumber e9o7.po.od'. The
Government of Kenya's stated policy (via Ministry of Energy) is to ensru'e universal
access to clean cooking solutions by 2028. Rolling out affordable clean cooking solution
like bioethanol is also a key measure in achievingatleast 8 of the UN SDGs.

Committee's Observation
The Committee observed that denatured ethanol and denatured bioethanol are essential
source of clean cooking solutions mainly by the low income earners. Introduction of VAT
on the items has reduced access to clean cooking solutions especially among low income
earners. The Committee agreed to put the supply of denatured ethanol of tariff number
22oi.2o.oo (for household cooking and heating); and q,z. denatured bioethanol of tariff
nttmber 22oi.2O.OO". trirst Schedr"rle of the VAT Act, 2013. This will make it aflordable.

9.T7 PETROLEUM INSTITUTE OF EAST AFRICA (PIEA)
The Petroleum Institute of East Africa submitted their memorandum Refl PIEA/ADMIN zzB.
They also made oral presentation before the Committee on 3,'d June, zo2l. They sr-rbmitted
THAT-

Income Tax Act
193. They proposed a provision under Section II Part V of the Act that the investment

deductions for petroleum and gas storage facilities be amended to include: (a) petroleLrm
distribution fhcilities; and (b) loo% capital allowance in the first year of, use. This is to
support new LPG investments which are critical for meeting GOK policy particularly
that of making LPG the primary cooking firel by 2o2B and making it accessible and
cheaper than it currently is.

Committee's Observation
The Committee observed that the loo% capital allowance will lead to significant
reduction of revenue hence distorting the fiscal fi'amework fbr the 2o2t/2q financial year.

Value Added Tax
194,. They proposed the deletion of the proviso on the reinstatement of 16% VAT on

Liquefied Petroleum Gas (LPG) because imposing VAT on LPG will adr,'ersely impact
Kenya's aspired socio-economic transfbrmation considering the positive impact of LPG
on human health, environment conservation, local manufhcturing and food security.

Committee's Observation
The Committee observed that the removal of VAT on LPG will lead to significant
reduction of revenue hence distorting the fiscal framework fbr the qozt/92 financial year.

Excise Duty Act
195. They proposed a reduction of excise duty on imported LPG appliances/cylinders from

35o/o to 5%, with gradr"ral annual increases as the local, technical and prodr-rction capacity
grows so that local mantrfacttrring is promoted and protected even as the cost of
conr,'ersion to LPG is managed as appropriate. This is because of the Government's
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commitment made dLrring the Global Clean Cooking Forum (CCF) where the
Government pledged to achieve universal access to clean cooking by 2028.In addition, in
order to expand usage of LPG especially in the peri-urban and rural areas then its
imperative that the conl'ersion costs are kept as low as possible-these being the costs for
the first-time LPG user which are related to the LPG cylinder, cooking stove and
accessories such as the hose and regr"rlator. The local manufacturing technical and
prodr"rction capacity was work in progress and indeed in 2o2o the KEBS raised a red flag
on the below standard quality of certain batches of cylinders. In order to ensure that
brand owners have a fall back and flexibility plan in meeting consLrmer demand of LPG
in safe cylinders PIEA proposed that the Excise Duty that was imposed at 35o/o from Nil
in 2o19 be reduced to 5o/o and gradually increased as the local technical and production
capacity grows so that local manufacturing is promoted and protected even as the cost of
conversion to LPG is managed as appropriate

Committee's Observation
The Committee obser"'ed the 35 % excise dr"rty on imported LPG appliances/cylinders is

meant to encourage local manufacturing. In view of that, the Committee rejected the
proposal to reduce excise duty to 3Oo/o as this will create competition against local
manufacturers. In addition, the Committee recommended that in order to support local
manufhcturing of LPG appliances/cylinders, there was need to introduce appropriate
incentives related to production.

196. They proposed that import duty Ibr 3s11.21.oo additives fbr lubricating oils: containing
petroleum oils or oils obtained fi'om bituminous minerals should be reviewed fi om loo/o to
oo/o and the import duty for 3sIt.29.oo Other (Proposal to change current description
from"othey'' to additives fbr lubricating oils: containing synthetic oils) should be reduced
to oo/o. This will have a thvorable impact on lubricant prices for consuming sectors.

197. They proposed Common External Tariff (CET) split to provide for coolants at 25o/o.

2i10.19.56non-lubricatingoils(cutting oils, coolants, anti-rust, brake fluids and
similar oils) in order to sirpport and build local manufactLrring and export all over Africa
in fhvor of imports which is creating a loss of fbreign exchange.

Committee's Observation
The Committee observed that the proposal to exempt additives for lubricating oils from
import dLrty will lead to significant redr,rction in revenue.

e.rs KENYA WrNE AGENCIES LIMITED (K\MAL)
198. In their memorandum dated 21rt'May 2021, they proposed an amendment to sub-clause

zS(a)(iv) by deleting the expression "s/zs. 198.34 ?er litrd' appearing against the description
wines including fortified wines and other alcoholic beverages obtained by fermentation of
fiuits and sr.rbstituting thereof with the rate of "shs. t89 per litrd'. This is because
reduction of excise tax will help to nurtLrre the wine industry thus leading to more
investors investing in local grape fhrnring initiatives.

Committee's Observation
The Committee observed that the proposal to reduce excise duty on wines including
fortified wines and other alcoholic beverages by KSh. 9.34 per litre. The Committee
noted that the proposed reduction will lead to revenue loss and thereby distort the
2O2l/22 fiscal year revenue targets.
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199. They proposed retention ol sub-clause zs(a)(iii). This is because the amendment will
promote the spirit of East Afiican Community by removing barriers to trade fbr other
glass manufacturers sittrated within the EAC.

Committee's Observation
The Committee observed that the proposed amendment as it is in the Bill seeks remove
excise on imported glass bottles (other than fbr packaging pharmaceutical prodLrcts).
This is in line with the ruling at the trast Afi'ican Court of Jr-rstice that cited that
introduction of' excise on imported bottle was non-tarifI trade barrier. In order to
safbguard revenue arising from the importation of glass bottle, the Committee agreed to
protect glass coming fi'om within the EAC but to continue imposing excise coming fiom
other countries that are not in the EAC. The move is meant to promote local
manufhcturers of glass bottles. In view of the above, the Committee proposed an
amendment as contained in the schedule of Committee's proposed amendment.

9.T9 MILESTONE AND GAMING LIMITED (SPORTPESA)
2oo. In their memorandum, they were opposed to the provision under sub-clause 25(b) which

proposed introduction of'excise duty on betting, computed as 2oo/o of the amount staked.
This they noted was contrary to section 9 of the Excise Duty Act which provides that the
excisable value of excisable services shall be "...thefea commissiort, or charge payablefor the
seruices, or operu market aalue of tlrc seraices" .

Committee's Observation
The Committee observed that the proposed rate of excise on betting is high and may end
up not achieving the intended revenue as most players will opt lbr international
platfbrms for the betting activities. The Committee further observed that the there are
other forms of activities under the Betting, Lotteries and Gaming Act that have not been
sub.iected to excise dLrty. In view ol the above the Committee proposed to apportion the
twenty percent excise across all betting and lottery transaction, that is betting, gaming,
prize competitions and lottery, at seven-point five percent. As such, the new amendment
will raise up to 3o% on excise duty on all the betting and lottery transactions as against
the 2oo/o that was initially proposed in the Bill.

9.2O KIMAKIA MAGARA AND PARTNERS LLP
20l. In their memorandum, Ref, KMP/LEG/BD-t /zozt they proposed amendment of section

52(2)(b) of the Stamp Duty Act (Cap +so) by inserting the words "or a registeredfamily
trust' after the word " established' .

2O2. Amend Section ll7(l)(h) of the Stamp Duty Act (Cap. +ao) by inserting the words
"regtsteredfamily tntst'in between the rvords "codicil' and "ot''. This is to prevent double
taxation of stamp duty in the transfbr of title in immor,'able property into a fhmily trust
since the property would have already been paid stamp duty when acquiring the same
properties.

Committee's Observation
The Committee observed that the new proposed amendment is as a consequence to the
proposed changes Trustees (Perpetual Succession) Act and the Perpetuities and
Accumulations Act in order to allow fbr family trursts. The proposed amendrnent is to
provide the farnily trust income be deemed as income under the Income Tax Act. The
proposal seeks to also exempt cet-tain family transactions from stamp duty in order to
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avoid double taxation. The Committee agreed to the proposed amendment as proposed
by Kimakia Magara and Partners LLP.

9.2I KISOO MUTUA & ASSOCIATE ADVOCATES
Kisoo Mutua & Associates Advocates submitted a memorandum Refl KM/o5/2021. They also
made an oral presentation befbre the Committee on 3,'d June 2o2t. They submitted THAT-

Income Tax Act
2o3. Section t l(s)(c) of ITA be amended by inserting the fbllowing sub-section (c); "in the case

of a registeredfo*ill trust, sub-section (s) shall only apply to, an1 amount that is paid out of the
trust income on behalf of ary benertciary and is used erclusiaely -for the purpose of education or
medical treatment, early adultltood housing or atryt deemed income, to any beneficiary,for any other
purpose, which is collectiaely above Ten ntillion Kenya shillings in the year olf income or any other
such amount as the commissioner may prescribefrom time to time and at such rate as prescribed in
paragraph 5 of the third schedule or as further amended by the commissioner from time to timd' .

This is to create tax incentives that encorlrage Kenyans to save and accumulate income
for the benefit of their families for the purposes of education, accessing medical treatment
and securing early adult housing.

2o4. Section 25(7)(b)-(Income settled on children) be amended in the definition of "Settlement',

by inserting the words "through a registered-fr*iU trust ot'' in between the words "asseti'

and " resulting' . The section will allow a family trust, as a separate legal entity to make its
own accounts on taxes.

2o5. Section 26(5) - (Income fi'om certain settlements deemed to be income of Settlor) be
amended in the definition of " Settlement' , by inserting the words " other than a registered

-fo*ily trust'in between the words "trust' and"coaenazl'. This will allow a family trust, as a

separate legal entity to make its own accounts on taxes.

206. A new paragraph s6(g) in the First Schedule, Part I be inserted to avoid double taxation
of investments, being transferred into a family trust, from capital gains tax; "Properfi
(includntg itruestment shares) zahich is transferred or soldfor the purposefor transferring the title
or proceeds into a registeredfamily trust'.

2oi. A new paragraph sz in the First Schedule, Part I be incorporated as follows - "(t)The
income and or principal xrm o;[ a regtstered family trust targeting multiple generations. (e) Arry
capital gains tar relatittg to the transfer of title of immoaable property to family trust". This is
aimed at avoiding double taxation by exempting the transfer or immovable property fiom
capital gains.

2o8. A new paragraph 5fib) of the Third Schedule be inserted as follows- "in respect to

disbursement of deemed income to beneficiaries under Section t t (s)(c), standard corporate tar rate
of thegross amountpaid'. This will help to generate government revenue through taxation
of deemed income distributed to beneficiaries, by taxing at the standard corporate tax
rate.

Committee's Observation
The Committee observed that the new proposed amendment is as a consequence of the
proposed changes to the Tnrstees (Perpetual Succession) Act and the Perpetuities and
Accumulations Act in order to allow for family trusts. The proposed amendment is to
provide the family trust income be deemed as income under the Income Tax Act. The
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proposal seeks to also exempt certain family transactions from stamp duty in order to
avoid double taxation. The Committee agreed to the above proposals.

3.22 THE EAST AFRTCAN TAX AND GOVERNANCE NETWORK (EATGN),
NATIONAL TAXPAYERS ASSOCIATION (NTA), THE INSTITUTE FOR
SOCIAL ACCOUNTABILITY (TISA) AND TAX JUSTICE NET\MORK AFRICA
(TJNA)

The above stakeholders under the Okoa Uchumi Coalition strbmitted a joint memorandum. They
also made oral presentation to the Committee on 3'd June 2021. They submitted THAT-

2o9. Clause 2 be amended by deleting paragraphs (fxixii) and (g)(ii) because the provisions
grant the Commissioner unrestrained power-s to determine control will increase
uncertainty amongst taxpayers.

Committee's Observation
The Committee observed that the deletion of paragraphs (0, (S) and (h) will negate the
intention of dealing with tax avoidance by companies engaging in transfer pricing. The
Committee however obsen'ed that before the Commissioner General renders his or her
opinion that a certain dealing in either supply or sale constitutes control, he or she will
have to do so having done a thorough assessment.

2lo. Clause 7 be amended by including the fbllowing new provision; "T'hisparagraphshallnot
apply to micro small and medium size enterprese." This is because the new proposal seeks to
limit the amount of interest expense allowed as a dedLrction to Soo/o of the Earnings
Befbre Interest, Taxes, Depreciation and Amortization (EBITD).

Committee's Observation
The Committee agreed to exempt micro small and medium size enterprise fi'om the nerv
Provisions of thin capitalisation. This is in order to allow fbr growth of the segment and
also improve uptake of credit guarantee scheme. In addition, majority of business owners
under MSMEs are financed throLrgh credit hence it's necessary to continue allowing the
rule on debt-to-equity ratios. In view of that, the Committee supported the proposal to
exempt MSMEs.

Committee's Observation
2ll. The proposed sub-clause zz(b) be deleted as it will increase the price o1'bread, thus

negatively impacting nLrmerous hoLrseholds, including the poor and informal sector
workers.

Committee's Observation
The Committee agreed with the view raised above in order to maintain the price of
ordinary bread at relatively lower levels since it's a basic commodity fbr the poor and
infbrmal sector people.

212. Opposed the proposal under sub-clause zs(a)(iv) seeking to amend the rate of excise drrty
on imported motorcycles fi'om a fixed amount of KSh. 11,608 per unit to t;o/o of the
excisable value, noting that the change would result to increased government re'v'enues

fiom high value motorcycles btrt will however potentially impact the bodaboda indLrstry.
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Committee's Observation
The Committee observed that the proposal in the Bill seeks to revise excise duty on
imported motorcycles from a fixed amount of KSh. ll,608 per unit to l5o/o of the
excisable value. The proposal will increase the price of motorcycles and therefore
negatively afibct the bodaboda industry. In view of that the Committee rejected the
proposed proposal in the Finance Bill, zozt.

213. They were opposed to the provision in clause 29 which seeks to extend the statute of
limitation flom 5 to 7 years as this would increase the cost of administration where a
business is compelled to incur costs for acquisition of storage facilities due to the high
volume of transactions requiring safe cr"rstody.

Committee's Observation
The Committee agreed to delete the proposed amendment as it is in the Bill as it will
increase inefliciency in tax audit.

214. Clause lo be amended by deleting the words "sit to tz.aelae monthi'and replacing the
words "threemonths" in the definition of graduate apprentice in paragraph z of the Income
Tax Act (Set-Off Tax Rebate fbr Graduate Apprenticeships) 2016. Further, delete the
words "si:r to tuelae monthi' in paragraph s(i) of the same Act. Delete the words "leer

employeei' and insert the words " tuo employeei' and the words " sir to tutelae monthi' and
insert the words "tlree monthi'in section 39B(l) of the Income Tax Act Cap +7o. This
would have a direct impact on the increase in employment rates.

Committee's Observation
The Committee observed that the above proposal to reduce the training period to three
months will negate the objectives of the provision because 3 months is not sufficient time
fbr a graduate to gain the needed skills. In addition, in order to ensure that the tax
rebates are enjoyed by MSMEs, the Committee agreed to reduce the number of
graduates from ten to five.

215. The proposal relating to the amendment to the Second Schedule to the Miscellaneous
Fees and Levies Act, 2o16 be amended by inserting a proviso to include the following
provision in Part A: " Such ctther goods the erumption of which uas determined to be in the public
interest or promotion o;f inaestment prior to Sdh June, 2o2d'. The proposed transitional
provisions allow for IDF and RDL exemption on supplies relating to contracts executed
prior to Sotl' June, 2o2o for the approved dtrration of the contracts.

Committee's Observation
The proposal will lead to loss of'revenue and therefore it was rejected.

216. They were opposed to the proposed amendment to the First Schedule to the Excise Duty
Act on the deletion of the word " imported' appearing in the description " imported sugar
confectionary of tarffheading t7.o4', recommending that a cost benefit analysis be carried
out befbre implementation of the same.

Committee's Observation
The Committee observed that the proposal to impose excise duty on locally manufactured
sugar confectionery and white chocolate will hurt local manufacturers. The Committee
therefbre proposed to raise excise duty to Shs.35 per kg. The increase in excise dLrty is
expected to increase and continue protecting local manufacturers.
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217. Section 34, of the VAT Act be amended by deleting the words, "The Cabinet Secretaries

may, in regulations, proaide for tlrc registration of a group of companies as one registered person

for the purposes of the Act' and replacing with the words " A group of companies may be

registered as one personfor the purposes of the Act'. The fbrmer interpretation would increase
compliance costs for VAT groups and reduce the ease of doing business.

Committee's Observation
The Cornmittee agreed with the proposal to delete Clause 2o as it was removing the role
of Parliament in the scrutiny of subsidiary legislation contrary to Statutory Instruments
Act.

e.ze SUGAR CAMPATGN FOR CHANGE (SUCAM)
218. Sugar Campaign fbr Change submitted their memorandum, and made an oral

presentation befbre the Committee. They proposed deletion of the words " transportation of
sugarca?rc from .farm to milling factoriei' from exempt list under Part II of the First
Schedule to zero rate category under the Second Schedule of the VAT Act. This will
ensure that factories will be able to claim input tax on transport services thereby
reducing the related cost on the final product.

Committee's Observation
The Committee obser"'ed that the cost of transportation of sugarcane fi'om fhrm to
milling fhctories has increased. The zero rating of the transportation services will allow
sugar fhctories to claim input tax and theleby reduce the price of sugar. The Committee
proposed an amendment to pr"rt Transportation ol sugarcane from fhrms to milling
factories in the Second Schedule of the VAT Act, 2013.

3.2,1 KENYA TRANSPORTERS ASSOCIATION
219. The Kenya Transporters Association sr"rbmitted their memorandum and made an oral

presentation on Thursday, S'd June 2021. l'hey were opposed to the exemption of
exported taxable services under sub-clause zt(b) of the Bill, noting that the import of the
amendment is to make the exportation of taxable services both taxable and exempt, thus
making it tedious fbr taxpayers to comply and fbr the tax authorities to enforce the law.

22o. They opposed the export oftaxable services deleted from zero-rate schedule, as proposed
under clause 22 because the destination principle dictates that domestic consLrnrption of
goods and services is taxed at the positive rate and exports (which are destined to be
consumed otrtside that .iurisdiction) are zero-rated. This is essential in ensuring
international trade in goods and services doesn't suflbr multiple taxation, thus the taxing
right is reserved for the jurisdiction of consumption.

Committee's Observation
The Committee observed that the export of such transportation services will be
uncompetitive if they are put in the exempt status. The proposed amendment in the Bill
will negatively affect transportation of goods originating from Kenya to the
neighbouring countries. In order to retain the competitiveness of the transportation
sectol', the Committee proposed the amendment to the Second Schedule to provide zero
rating on transportation of goods originating fi'om Kenya to a place outside Kenya. This
will allow them to claim input tax
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9.25 WESTMINISTER CONSULTING

Westminster Consulting Limited sLrbmitted their memorandum and made an oral presentation
on 2ud June 2021. They proposed TFIAT-

221. Clar.rse 7 be amended by deleting sub-paragraph (i) in the pro'n'iso to the proposed
paragraph fi)of section to(e)of the ITA and substituting therefor the fbllowing new sub-
paragraph: "(i) thefollowirtg income shall be ercludedfrom the calculation of earnings before

interest, tates, depreciation and amortization - (A) income which is ercmptfrom tat; and (B) the

income of an enterprise that supplies solar power equipment to lozt-income householdi'.

Introduction of additional interest expense will sLrbsequently result in the increase in
price of solar equipment which will then be transfbrred to the consumer, culminating into
a reduction in sales of solar products especially by low-income households in Kenya.

222. The proposed section ai(z) of the VAT Act, 2Ol3 is maintained to ensure that there is
parliamentary oversight in relation to regulations, which will also lack public
participation and most likely will be subject to court disputes.

223. Sub-clause 2t(b) be amended by adding the words "butnottatabletransportationseruicei' at
the end of the proposed paragraph 32 because the transport industry is the highest
contributor of excise revenue and the road der,'elopment levy amongst other taxes and
levies. Loss of business means loss of rel'enue to the Exchequer.

22*. Clause 22 of the Bill be amended: (a) by deleting the words "or tatable seruices" and
strbstituting therefor the word " transportation" immediately after the word " tatabki'; (b) by
deleting paragraph (b). The zero-rate status of bread enabled manufacturers to claim
input VAT, thus realising stability in the price of bread. Manufactr-rrers will not be in a

position to absorb the proposed additional costs and will eventually pass it on to the
consumer.

Z2S. Clause 25 of the Bill be amended: (a) by deleting item (iii) of paragraph (a); and (b) by
adding the fbllowing new paragraph immediately after paragraph (a) - (aa) Part I of the
First Schedule to the Excise Dr"rty Act, 2015, is amended by inserting the following new
paragraph immediately after paragraph l- lA. For the purposes of paragraph t,"imported'
does not include goods originating from a partner state of the East African Community
that comply with the rules of origin. This will eliminate the prefbrential treatment to
locally manufactured glass bottles in Kenya which are not subject to excise duty, against
similar products {i'om Tanzania and the other EAC partner states.

226. Under clause 25 of the Bill, they proposed that the current structure is retained so that
the nicotine pouches are cheaper compared to cigarettes and other harmful products
thereby encouraging use of the same.

22i. Amend the Second Schedtrle to the ITA by inserting the fbllowing new paragraph
immediately after paragraph t: " tA. Notzuithstandnry paragraph t, the inaestment deduction

shall be one hundred per cent zthere - (a) the anmulatiae inuestment outside Nairobi Coun$ is at
least three billion shillings from the year of income ending afier April 9o2o; or (b) the person has

inanrred inuestment in a special economic zond'.

228. SLrb-section lzD(i) of the ITA be amended by inserting the following new paragraphs
immediately after paragraph ("), "A the cumulatiae inaestment outside Nairobi County and
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Mombasa Coung is at least three billion shillmgsfrom the year of income ending afrer April2ogo;
and (g) that person is not licensed under the Special Ecoruomic Zones Act, 20t 5'. Setting up in a
special economic zone comes with additional expenses as one has to invest in the
infrastrtrcture and develop the area. The cost therefbre must be compensated.

229. The Second Schedule of the VAT Act,20l3 be amended by deleting the sr-rpply of LPG
fi'om standard rated supplies. Until the retail price of LPG has been brought down
substantially, it is unlikely that lower-income Kenyans will sustainably switch to LPG
and subsequently aflecting the country's goal to achieve clean cooking by 2o3o.

23o. 'fhe Second Schedule of Excise Duty Act be amended to provide fbr exemption fi'om
Excise Duty on Kerosene supplies to mantrfacturers r"rsing illuminating kerosene as an
input. This will be done in such quantities as the Commissioner may approve. This
additional provision will ensure that KRA implements the necessary controls in relation
to consumption of illuminating kerosene considering that illuminating kerosene can be
used as an adrilterating prodLrct.

231. Section 8A of the Miscellaneous Fees & Levies Act be amended to provide for an
exemption from anti adulteration levy for manufacturers r"rsing illurninating kerosene as
an inpr"rt. This is currently set at the rate o1'KES 18 per liter of the customs value. This
will also be set in such quantities as the Commissioner- may approve. This will allow the
paint, resins and shoe polish indr"rstry to access illuminating kerosene as necessary and
KRA will also retain the necessary controls.

9.26 UBER BV
In their memorandum, Uber BV THAT-

Income Tax Act
232. They supported the proposed amendment to Section l2E(2) of the ITA, but fbr purposes

of clarity on the nature of information which should be provided to K[tA, a fbrmat for the
proposed t'eturn be provided by the taxman. The information that should be requested in
the return should be limited to supplier's PIN; tax period; currency and exchange rate
used; taxable amount; and tax payable.

Committee's Observation
f'he Committee observed that the proposal by Uber BV seeks to provide a fbrmat for
submitting returns. Section i I of the Tax Procedures Act already empowers the
Commissioner to prescribe forms fbr submitting tax returns or other information
required for tax purposes. The Commissioner has already prescribed the return fbr DST
which is currently submitted through the KRA's i-fax platform. The Committee
therefore rejected the proposal by Uber BV.

233
Value Added Tax
Under the proposal to amend Section lo (l) of the VAT Act, they proposed the fbllowing
amendments to the Digital Marketplace Supply (DMS) Regtrlations so as to subject to
VAT all supplies made by non-resident persons in relation to digital services in Kenya.
That: RegLrlation + of the DMS RegLrlations is amended - u) by deleting subsection (2) (g)
(+) and subsection (5) and substituting therefbr the fbllowing new paragraph under
subsection (t) - (2) Where the supply under Regulation 3 is made in a br.rsiness-to-
business transaction, the provisions of Section to(s) shall apply.
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254. Regulation s of the DMS Regulations shoLrld be amended - ,) in sr"rbsection 1(a) by
deleting the words " a recipient in Kerrya in a business-to-customer transaction" and substituting
therefor theword "any recipient in Ketrya" b) in subsection 2 by deleting the words "business-

to-customey'' appearing immediately before the words "a personlfrom an erport country utho
makes a".

235. Regulation o of the DMS Regulations should be amended - .) by deleting the words
" business-to-customei' appearing immediately befbre the " a personfrom an erport country who
makes a".

236. They were opposed to the provision in the DMS Regulations, noting that it is
discriminatory to suppliers of e-services and results in increased costs. They proposed
that suppliers of e-services that are registered for VAT in Kenya should be allowed to
claim input tax credits on VAT incurred in Kenya in the making of those taxable
supplies.

Committee's Observation
The above proposals were under the Digital Marketplace Supply (DMS) RegLrlations
which is within the pr"rrview of the Committee on Delegated Legislations

3.27 SANAABIL CONSULTING LIMITED
Sanaabil Consulting Ltd presented their memorandr.rm Refl SCL/TAS/ool. They submitted
THAT-
23i. Sanaabil Consulting Ltd opposed to the proposed introdr"rction of to% VAT on oldinary

bread under Section 13A to the Second Schedule of the VAT Act, 2or3. They cited that
ordinary bread is a basic commodity for most Kenyans and is largely consumed as a

staple food by persons within the low-income communities due to their low wages. With
the current retail price of bread between KSh. 50 and KSh. 55 per 4oo grams, the
introduction of VAT on ordinary bread will make it expensive and low income
communities will not aflbrd this commodity. By zero-rating bread manufacturers will be
able to claim input VAT. In addition, the industry is highly competitive and the gross
margins are extremely low with manufacturers relying on the volumes and scale to make
minimal profits. Further, the increased cost of fuel has increased the transportation costs
and the ban on polythene bags for packaging bread has equally increased the cost of
production as manufhcturers had to invest in additional packaging material in line with
NEMA requirements. In addition, wheat as the main raw material used in the production
of'bread is not zero rated.

Committee's Observation
The Committee observed that bread needs to continue enjoying the zero-rate status for it
to remain affordable. In view of the above, the Committee deleted the proposal in the Bill
to remove bread fi'om the Second Schedule of the VAT Act, 2or3.

3.28 TESPOK
ThroLrgh their memorandum dated I ltl,May 2021, TtrSPOK submitted THAT-

Income Tax Act
238. They supported the proposed definition of digital market place as captured in clause 3.

However, they noted that there was need to clarify better the digital market place since
the definition was broad and lacked clarity and firrther that there was a high likelihood

I

I
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that the new tax worrld be transfbrred to the consumer, r'esulting to an increase in prices
of goods and services rendered over the internet and electt-onic networks.

Committee's Observation
The Committee noted that the concerns raised and further proposed to include electronic
transactions as also applicable to the tax. The inclusion will provide clarity by capturing
all transactions done online and electronically.

239. They supported the provision under clause s(a)(i) noting that the proposed amendment to
section s(a)(i) of the ITA creates equity for resident providers of digital services who are
already registered and complying with taxes in Kenya.

2ao. They supported the proposal in sub-clause 5(c) as it eliminates ambigtrity in application
given the provision was not explicitly pror,'ided in the main legislation.

Value Added Tax
zal. They were opposed to the amendment proposed in clause 20 because it contravenes

Chapter Eight of the Constitution of Kenya which grants Parliament authority for
oversight and to legislate hence enhancing accountability in the legislative process.

Committee's Observation
The Committee agreed with the proposal to delete Clause 20 as it was removing the role
of Parliament in the scrutiny of'strbsidiary legislation contrary to Statutory Instruments
Act.

2+2. They opposed the provisions under slrb-clause 2l(b) recornmending reinstatement of
exported services under zero rating and clarify the definition of supply to assist with
determination of place of constrmption. The rational fbr this was that the move was a
departure fi om international practice and would negatively impact providers of exported
services as input VAT incurred on sr,rch supplies would have to be disallowed.

Committee's Observation
The Committee observed that the proposed amendment in the Bill seeks to remove
challenges in determination of services done in Kenya by a resident Company but
purported to be enjoyed outside Kenya thr.rs leading to loss of re'n,enue through claiming
of refunds on such transactions. In view of that, the proposal to reinstate exported
services under zero rating was rejected sar.'e for transportation of goods originating fi'om
Kenya to the neighbouring countries which is proposed to be retained as a zero rated
supply. This is so as to maintain their competiti"'eness.

Excise Duty Act
243. Under sub-clause 2+(2), they proposed exemption fiom excise duty bulk sales fi'om

wholesalers to licensed operators and only charge excise on sale to the final consumers,
explaining that excise duty is normally a tax on production not on consumption. By
taxing internet usage rather than the economic value created by the Internet the BilI
restricts use of free and socially beneficial services such as online learning or government
e-services such as iTax. Digital services have become increasingly critical as the
government moves to combat COVID-19 through social distancing.
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Committee's Observation
The Committee observed that the proposed exemption from excise duty bulk purchases
of internet data fi om a licenced operator will erode the tax base leading to loss of
revenue. In addition, the Bill has already proposed to allow ofilret of excise duty on bulk
purchases of internet data services. The Committee therefore rejected the proposal to
delete the provision.

3.29 NATIONAL TAXPAYERS ASSOCIATION
244. The National Taxpayers Association submitted their memorandum which supported the

proposals under clause 25. They proposed a l5o/o increase in excise tax specifically fbr
cigarettes and adoption of uniform specific excise tax structure. As a result, they noted
that the government would be able to raise revenue from tobacco products to fund its
development programmes as well as reducing the use of tobacco products thus improving
public health.

3.9O THE AMERICAN CHAMBER OF COMMERCE IN KENYA (AMCHAM)
The American Chamber of Commerce submitted their memorandum dated 3l't May 2021, they
proposed THAT-

2.!5. Clause 2 (a) on definition of "Control" be amended to read as follows:
" control in relation to a body corporate, tneans tlte pozter of a person to secure, b1 means of the

holding of shares or the possession of uotutg power in or in relation to that or another body

corporate, or by airtue of powers conferred by the articles of association or other document
regulating that or another body corporate, that the affairs of the first mentioned body corporate are
conducted in accordance with the wishes of that person; and in relation to a partnership, means the

rigli to a share olf more than one-half of the assets or o;f more than otrc-half of tfu income of the

partnership. Proaided that in the case of a body corporate, unless otherwise erpressly proaidedfor
by the articles of association or other documents regulating it "control" shall mean the holding of
shares or uoting power gf huen$t per cent or mord'.

2,!6. The term control as used in the Bill is very wide and will have far reaching and generally
unintended transfbr pricing and deemed interest implications since many business
dealings apply fianchise models and exclusive supplier/dealer licenses such as the motor
business sectors which may be deemed to be controlled by resident principals/franchisors
fbr tax purposes.

Committee's Observations
The Committee observed that AMCHAM proposal is similar to the repealed definition of
control which was restricted to ownership. The definition is deficient since it does not
take into account aspects of control resulting fi'om financial activities between parties and
therefore if adopted, it will dilute the objective of the definition of control and provide
opportunities for tax planning. The Committee therefore rejected the proposal by
AMCHAM.

Clause 3
2.!7. The proposed new definition of a Digital Marketplace should be deleted because

extending scope of DST wor"rld be a br"rrdensome tax policy and effectively a fbrm of
triple/multilayer taxation of non-resident companies providing digital services. These
companies are already sLrbject to corporate income tax in the territory of residence and
non-residents that have presence in Kenya are already subject to corporate income tax in
Kenya.
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Committee's Observation
The proposal by US commercial Services is to delete the definition of DST. This will
negate the objective of the DST which is to ensure that income derived from Kenya fi'om
the provision of digital services by non-residents is subjected to tax.

Clause 5
248. Clar-rse be amended by deleting the words "rton-residentperson" and sr,rbstitLrting with the

words "non-resident person that does not haue presence in Kenya". If the aim of the legislation
is fbr the DST to apply also to non-resident entities that have presence in Kenya, the
right to credit DST against the income tax shall be granted to non-resident entities that
have presence in Kenya in order to avoid double taxation.

Committee's Observation
The proposed amendment by AMCHAM to exclude the non-residents with a PE fi'orn
DST will create loopholes that may lead to tax leakages and therefore not supported. For
instance, where a non-resident person oflbrs digital services but not through its PE in
Kenya such an exclusion will mean that this non-resident person does not pay DST. The
Committee rejected the proposal to exclude the non-residents with a PE fi'om DST.

2*9. There is no requirement to lile a return of the DST and the fbrmat of the return has not
been uploaded on iTax. They proposed that fbr purposes of clarity, a format for the
proposed return be provided by KRA. The fbrmat of the proposed return should provide
clarity on the nature of infbrmation which should be provided to KRA to ar,'oid ad hoc
information requests. The infbrmation that should be reqr"rested in the return should be

limited to the following; (i) supplier's PIN; (ii) tax period; (iii) ctrrrency and exchange rate
used; (iv) taxable amount; and tax payable. Further, given that the cr-rrrent DS'f
legislation requires each individual entity to file separately, AMCIIAM recommend
group level filing and payment could be helpful to mitigate compliance burden on non-
resident groups that run sel'eral businesses under separate corporate structures.

Committee's Observation
The Committee observed that the above proposal by AMCHAM proposes that the Bill
shoLrld to provide a format for submitting returns. The Committee noted that Section 7l
of the Tax Procedures Act already empowers the Commissioner to prescribe fbrms for
submitting tax returns or other infbrmation required for tax purposes. The
Commissioner has already prescribed the retur-n fbr DS'f which is currently submitted
through the KRA's iTax platforrn. The Committee therefbre rejected the proposal by
AMCHAM.

25o. The effective date fbr the DST should be changed fi-om l't hly 2o2l to .lanuary 2022 to
provide time to non-resident entities to prepare lbr the implementation. Considering that
the legislation has not been enacted yet as of date, the period between the enactment of
the legislation and the eflective date will be very limited. Companies allected by these
changes will need time to prepare for the implernentation i.e. data collection to calctrlate
the tax and to file tax returns.

Committee's Observation
The Committee observed that the proposal by AMCHAM seeks change the eflective date
for DST. DST is already applicable to all persons and hence these non- resident
companies had enough time to ensure that they put in place all necessary mechanisms to
comply. The change of eflective on the eflbctive will lead to loss of revenue considering
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that the request is asking for a six months' gl'ace period. If granted, it will aflect the
revenue targets for the FY "2o2t/"22.

Clause a(b)
251. They proposed that section t5(5) of the ITA should be repealed to facilitate an automatic

carrying forward of tax losses in perpetuity without the need to apply to the Minister.
Although the Bill proposes to allow carrying forward of tax losses in perpetuity, it does
not repeal Section t5(5) of the ITA which reqr"rires a person seeking to carry forward tax
losses beyond ten years to apply fbr extension of the time to carry forward such losses to
the Minister.

Committee's Observation
The proposal by AMCHAM is to delete the provision that allow a tax payer to seek
approval from the Cabinet Secretary to extend carrying forward of losses after the expiry
of to years. This Section will not be necessary after enactment of provision that allows
losses to be carried forward till it is exhausted. The Committee therefore rejected the
proposed repeal.

Clause 7
252. The proposed Clause 7 be deleted since it is unfavourable for capital intensive

infiastructure businesses that rely on debt capital by restricting the interest deductible to
3oo/o. This is contrary to the country's policy on creating a conducive business
environment and facilitating foreign direct investment.

Committee's Observation
The proposals by AMCHAM to delete the proposed amendments has the impact of
retaining the existing provisions of interest restrictions based on debt-to-equity ratio.
Maintain debt to equity ratio fbr restriction of interest's deductibility is susceptible to
manipulation and has not been eflbctive. The use of earnings before interest, taxes,
depreciation and amortization (EBITDA) is more effective as it is based on the
profitability of a business which is the determinant of how much tax an entity should pay.
The debt-to-equity ratio measures efliciency of business and its profitability. Further,
EBITDA is recognized as best practice in dealing with tax avoidance arising from capital
structure of a company. In view of the above the proposal to delete Clause 7 was re.fected.
The Committee however provided few exceptions to the application of EBITDA due to
the nature of their brrsiness.

Clause 8

253. The proposed Clause 8 should be amended to only require the local enterprise in Kenya
to file submit the relevant information on behalf of the group entity. This will ensure ease

of business and operations particularly for multinationals with extensive global footprint.

Committee's Observation
The proposal by AMCHAM to require local enterprises in Kenya to file the country-by-
country report is already addressed since the ultimate parent company that will be filing
the report must be resident in Kenya. In view of that, the Committee rejected the
proposal by AMCHAM.
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Second Schedule to the Income Tax Act
25+. The Second Schedule should be amended to include definition of farm-works since

currently it remains ambigr.rous on what investments relating to farm-works should
qLralify for this capital dedr"rction.

Committee's Observation
The Committee agreed to the proposed amendment on inclusion of what constitutes fhrm
works in order to guide the implementation of investment allowance on farm works as

provided in the Second Schedule.

Clause l5
255. The effective date fbr clause 15 should be changed to January 2022 to provide time to

non-resident entities to prepare for the implementation. Considering that the legislation
has not been enacted yet as of the date, the period between the enactment of the
legislation and the eflbctive date would be very limited. Companies affected by these
changes will need time to prepare for the implementation i.e. data collection to calculate
the tax and to file tax returns.

Committee's Observations
The Committee observed that the proposal by AMCHAM seeks change the eflbctive date
for DST. DST is already applicable to all persons and hence these non- resident
companies had enough time to ensure that they put in place all necessary mechanisms to
comply. The change of eflbctive on the eflective will lead to loss of revenrre considering
that the request is asking fbr a six months' grace period. If granted, it will aflect the
revenue targets fbr the FY zo2t/22.

Clause l6
With regards to clause 16, the fbllowing amendments should be made to the Digital
Market Supply Regulations:

256. Regulation + of the DMS Regulations should be amended - u) by deleting subsection (z)
(3) (4) and subsection (5) and substituting therefor the following new paragraph under
subsection (l)- (2) Where the supply under Regulation g is made in a br"rsiness-to business
transaction, the provisions of Section to(3) shall apply.

257. Regulation 5 of the DMS Regr"rlations shor-rld be amended: a) in subsection t(a) by
deleting the words " a recipient in Kenya ht a business-to-anstomer transactiori' and
srrbstituting therefbr the words "any recipierLt in Kenya" b) in subsection z by deleting the
words " business-to-customei' appearing immediately befbre the words " a person from an
erport couriry who makes a".

258. Regulation o of the DMS Regulations shoLrld be amended: c) by deleting the words
" business-to-customey'' appearing immediately before the " a personfrom an erport country uho
makes a".The effect of the proposed amendments to the DMS Regr-rlations is to subject to
VAT "all persons" receiving a supply from a non-resident supplier making supplies on a

digital marketplace. In our view, this will not cause any prejudice because in any event,
Section 1o provides that persons in BzB transactions will be entitled to claim input VAT
while B2C transactions will bear the burden of VAT as it was intended by the DMS
Regulations.
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Committee's Observations
The above issues are contained in the Digital Market SLrpply Regulations which are
subject to the Delegated Legislations Committee to be reviewed in line with the
Statutory Instruments Act.

Clause 19
259. The provision in Section 54,(9) of the Value Added Tax, Act proposed should be retained

because while this provision is often not used, it allows for group entities to have one
VAT registration. Removal of the provision allowing for group registration for
companies with each entity being required to account for its own VAT is a hindrance to
ease of doing business in Kenya due to administrative compliance burden imposed on the
group.

Committee's Observations
The Committee obser-ved that the proposed amendment in the Bill was proposing to
delete a specific regulation making power relating to that section 19, yet section l9 is not
being deleting. This would affect the operationalisation of that section.
The proposal by AMCHAM to delete the proposed amendment to Section 3a(9) was
therefbre supported by the Committee.

Clause 2O

26o. The proposed clause 20 should be deleted because the proposed amendment implies that
the Cabinet Secretary for National Treasr"rry will have powers to make regulations under
the Vah-re Added Tax Act,20t3 without approval of the National Assembly. Effectively,
the National Treasury will be able to come Lrp with new tax measlrres and implement
them without any oversight by the National Assembly.

Committee's Observations
The Committee agreed with the proposal to delete clause 20 as it was taking away the
power fbr the National Assembly to scrutinise regulations made under the Value Added
Tax Act, 2013. Granting such powers will give the Cabinet Secretary to make
regulations withor"rt the approval of the National Assembly. In view of this, the proposal
Clar.rse 2o was deleted.

Clause 2l(b)
261. They proposed that export services should be maintained as zero rated as changing to

exempt will mean that companies offering export services will not be able to claim/re-
coup input VAT incurred in oflering such services hence increasing business costs for
these companies. This will in turn discourage investment in the service industry by
increasing the cost ofexported services.

Committee's Observation
The Committee observed that the proposal by AMCHAM seeks to delete the proposed
amendment on paragr-aph t of the Second Schedule in the Bill. The proposed amendment
in the Bill is intended to remove challenges in determination of services done in Kenya by
a resident Company but pr-rrported to be enioyed outside Kenya thus leading to loss of
revenue through claiming of refunds on such transactions. However, the proposed
amendment aflected transportation of goods originating fiom Kenya to the neighbouring
countries. In order to retain the competitiveness of the transportation sector, the
Committee proposed the amendment to the Second Schedule to provide zero rating on
transportation of goods originating fiom Kenya to a place otrtside Kenya.
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Clause e|(b)
262. The Clause 25 sub clause (b) should be amended by either deleting sub-clause zs(b)(c) or

that the Bill includes a definition of the phrase "retunt on loan". The implication of the
deletion is that fees or commissions earned in respect of a loan will be subject to excise
duty at the rate of zo%o of the excisable value. Currently, there are many disputes between
the KRA and financial institutions on whether fbes and commissions earned in respect of
loans amount to "other fees" fbr excise duty purposes. These dispr-rtes relate to the periods
pre-dating the Finance Act 20l9 which clarified that fees and commissions earned in
respect of loans do not amount to "other fbes" hence not subject to excise duty. The
proposed amendment rvill result in re-emergence of such disputes fbr periods post
enactment of the Finance Act,2o2l on whether fees or commission earned in respect of'a
loan constitute a return on loan fbr excise duty purposes.

Committee's Observation
The Committee observed that the proposals seeks to delete the proposed anrendment on
the definition of, 'other fees'. This will negate the intended objective of redtrcing the tax
expenditure. This will also erode the tax base and is therefbre not supported.

Clause 25 sub-paragraph (i) in paragraph (a) - under the provisions of the Excise
Duty Act, imported sugar confectionary and imported white chocolate, chocolate
in blocs, slabs or bars are subject to excise duty.

269. They proposed that the amendment be deleted because it will eliminate the
competitiveness of the local confectionary industry against imported conlbctionary as the
retail prices will increase due to the excise duty cost that will be passed to final
consumers. It will also erode the competitiveness of locally produced confbctionery
prodLrcts in regional export markets where similar duties wer-e removed after lawmakers
assessed the negative impact on indtrstry.

Committee's Observation
The Cornmittee agreed to delete the proposed amendment to impose excise duty on
locally manufactured sugar confbctionaly and imported white chocolate. The Committee
proposed an amendment to sub-paragraph (i) in paragraph (a) by deleting the rate of
excise duty appearing in the descriptron "lmported ntgar confectionary of tartff heading
t7.o4' and substituting therefor the following rate "Shsss per kg'. The proposed
amendment is to increase the rate of excise duty on irnported sugar confectionery from
KSh. zo to KSh. 3E per kg.

Clause 26
26.!. The proposed amendment in Clause 26 is expected to pose interpretation challenges on

the applicability of the provisions of the East Afi'ican Commr,rnity Customs Management
Act (EACCMA) vis-d-vis the TPA since Section g of the Miscellaneous Fees and Levies
Act (MFLA) expressly provides that the provisions of the EACCMA applies fbr purposes
of assessment, collection and enforcement of payment of' the export ler.'y, import
declaration fbes and railway development le'"'y.

Committee's Observation
The Committee observed that the proposed amendment in the Bill seeks to have
Miscellaneous Fees and Levies Act be recognized under the Tax Procedures Act.
Currently, unpaid fbes and levies on imported goods are not subject to penalties and
interest and this affects prompt payment of fbes and levies. The Tax Procedures Act
provide for charging of interest and penalties fbr delayed payment of taxes and refunds
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for other tax heads. This will allow the application of the Tax Procedures Act in respect
to levying penalties, interests and refunds arising under the Miscellaneous Fees and
Levies Act. In view of that, the Committee retained clause 26 as it is in the Bill.

Clause ae(a)
265. They proposed that the period for record keeping and issue of assessment should be

maintained at 5 years. Increasing the period to seven years will mean that taxpayers will
have to hold on to documentation fbr longer periods which at times is costly and tedious.
Alternatively, they proposed that the provision takes eftbct two years fi'om now i.e., the
relevant month in 2023 to allou, all taxpayers to comply with the requirement.

Committee Observation
The Committee agreed to maintain the period for record keeping for tax assessment at
five years as KRA has invested in systems that would allow tax auditing faster. The
Committee proposed that clause 28(a), (c) and clause 29be deleted.

Clause 4,O

266. The proposed clause *o should be deleted because it is likely to have challenges in its
application in light of Section so of the TPA which prohibits imposition of a penalty and
prosecution of an oflence in respect of the same act or omission and which provision the
Bill does not seek to repeal.

Committee Observation
The Committee agreed with the proposal by AMCHAM to delete the proposed new
clause on concurrent civil and criminal proceedings. This is because the Courts have
rules and procedures that deal with sLrch matters and enacting this provision would
amount to directing the Courts on their processes.

9.SI ASHFORD CONSULTANTS LIMITED/ABDULBASID & ASSOCIATES
Ashford Consultants Limited submitted their memorandum Ref ACLINA/oloz"2t dated 2,,d

Jtne 2021. They proposed THAT-

267. Sub-section (0) of section 133 of the Income Tax Act be amended by deleting the
expression "31" December 2o21" and substituting therefor the etpression "31' December 2o2E .

268. This is becar"rse an investor incurring capital expenditure of at least five billion shillings
on the construction of bulk storage and handling facilities fbr a minimum storage of one
hundred thousand metric tonnes of supplies would not have achieved to do so in the one-
month time frame. The decision to make such an investment would also need more time
and without this incentive the Lrptake would be minimal. The extended time frame would
allow investors in the field ample time to complete their projects as envisaged by the tax
incentive. With COVID tg there were disrr-rptions on any activities undertaken and not
only were investment decisions in this area put on hold, but all investments decisions of
any nature were put on hold as the world economy was unstable. Given that activities

have slowly begLrn resuming, the proposed timeline of gtst December 2o2l will not be

sufficient fbr any investors to undertake this pro.iect as they are likely not to complete the
project within this timefi'ame and hence benefit from the same until they first put the
facilities to use. Such storage fhcilities are critical to the success of the SGR, and the
significant investments being made at the port of Mombasa and Lamu.
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Committee's Observation
The Committee observed that extension of timelines fiom 3l't December 2021 to 31"t

December 2022wlll allow investor suflicient time to put up this br"rlk storage facilities to
support the Standard Gauge Railway.

In view of this, the Committee proposed an amendment to Section 133 of the Income Tax
Act to extend the transitional period that was given fbr capital expenditr"u'e on the
construction of bulk grain handling facilities sr"rpporting the SGR in the Business Laws
(Amendment)Act, 2O2O. A further amendment was made as a consequence to change the
application of investment deductions fi'om reducing balance to in eqr"ral instalments.

3.32 D & M MANAGEMENT SERVICES

D&M Management Services submitted a memorandum proposing Tt'lAT-

Section 2 " Controf'
269. In the definition of the term "control", the only proposal that should be included be in the

Bill is the one that relates to shareholding strLrcture, composition of the board and voting
rights over the company's affairs. This is because these fbrms of control demonstrate real
control over the company's affairs.

27o. The definition of the term control should be firrther expanded to include major
supplier/major purchaser, where the entity is ma.iorly financed by another person (who is
not a financial institution) and where the entity is solely reliant on intellectual
property/fr-anchise which the other person is wholly dependent on to carry out his
business, be deleted.

Committee's Observation
The Committee observed that removing some key provisions will weaken the definition
and hence lead to loss of revenue as a result of mis-invoicing between parties that may
have some relationships in terms of'control. Further the proposal in the Bill is anti-tax
avoidance provision and is meant to safeguard revenue leakage especially by Multi-
National Companies through transfbr pricing. Ftrrther, the definition does not aflbct
persons who are not related or where there is no control and does not impose additional
tax obligations to a taxpayer.

271. The power by the Commissioner to arbitrarily designate any relationship between
companies as meeting the control test as this power is r,'ery wide and will lead to
increased tax controversies with taxpayers. This way, companies related to each other
will be subject to transfbr pricing rules and sufler deemed interest where an interest fiee
loan is advanced. The proposed deletion will ensure that these transfer pricing and
deemed interest rules do not apply to otherwise independent third parties operating in
the normal course of business.

Committee's Observation
The Committee agreed to provide a firrther amendment to ensure that the Commissioner
does a thorough assessment befbre deeming a certain dealing as one that constitutes
control.

2i2. The proposed Clause 7 be deleted because by making all interest that exceeds 3o% of
EBITDA non-deductible fbr tax, this means that a huge proportion of interest charged
on all loans (from both Kenyan and fbreign sources) will be sub.lect to tax in Kenya at
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3o% corporate tax rate. For many local and foreign investors who capitalize their Kenyan
operations through loans, these investments will dry up as no investor will be willing to
accept an additional SO%o surcharge on their investment. As such the risk is to both
domestic and foreign investment. As such, this provision could deal a big blow to the
government's recovery program following the COVID-19 pandemic.

Committee's Observation
The Conrmittee observed that the above proposal seeks to maintain the existing debt to
equity ratio fbr restriction of interest's deductibility which is susceptible to manipulation
and has not been effective. The use of earnings before interest, taxes, depreciation and
amortization (EBITDA) is more effective as it is based on the profitability of a business
which is the determinant of how much tax an entity should pay. The debt-to-equity ratio
measures efficiency of business and its profitability. Further, EBITDA is recognized as

best practice in dealing with tax avoidance arising fi'om capital structure of a company.
In view of the above the proposal to delete Clause 7 was rejected.

2i3. The proposed Clause 8 be deleted because it may hinder foreign direct investment in
Kenya, with multinationals shying away {iom making Kenya their Africa headquarters.
This comes at a time when Kenya is already facing stiffcompetition from markets such as

South Africa, Nigeria and Rwanda which are encouraging multinational enterprises to set
r,rp there. This proposal may disincentivise foreign direct investment.

Committee's Observation
The Committee observed that the proposal in the Bill is intended to require businesses
above a prescribed threshold to report on their financial activities in other countries on a

Country-by-Cor"rntry basis. This will facilitate the Revenue Authority to verify the
accuracy of the inlormation reported in their returns filed locally by comparing with
what is filed in the.iurisdictions where their parent entity is domiciled. This will improve
tax levenue collection since the audit teams will be able to analyse the groLrp activity's
structure. In view of this, the proposal to delete Clause 8 was rejected.

274. That clause 28 be deleted because the amendment allows for a transition period of z
years, being the same period by which the new record keeping timeline has been revised.
This will allow for a transition period in which taxpayers can maintain subseqr"rent tax
records as an immediate implementation will lead to non-compliance of most taxpayers
who previously adhered to the 5-year rule.

Committee's Observation
The Committee agreed that Clalrse zs (a) shoLrld be deleted as it was proposing to
increase timelines for tax audit and record keeping fi'om five to seven years.

275. Clause 21 be deleted as it proposes to change in status ofexported services from zero rate
to exempt. 'fhis means that taxpayers will not be entitled to deduct input tax incurred to
make these sr"rpplies. This will increase the cost of doing business for companies
exporting services fiom Kenya and this will potentially make Kenya an unattractive
location for the provision of,services globally, despite the gains made in recent years.

Committee's Observation
The Committee observed that the above proposal seeks to delete the proposed
amendment on paragraph t of the Second Schedule in the Bill. The proposed amendment
in the Bill intended to remove challenges in determination of services done in Kenya by a
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resident Company but ptrrported to be enjoyed outside Kenya thus leading to loss of
revenue through claiming of refunds on such transactions. However, the proposed
amendment afibcted transportation of goods originating fi'om Kenya to the neighboLrring
countries. In order to retain the competitiveness of the transportation sector', the
Committee propose an amendment to the Second Schedule to provide zero rating on
transportation of goods originating fi'om Kenya to a place outside Kenya. The proposal
to delete clause 2l was therefore re.iected.

2i6. The proposed clause 25 should be deleted because excise duty at a rate of 2oo/o applies on
other fbes (fbes, charges or commissions) charged by financial institutions (such as banks
and insurance companies), but the definition of "otherfeei'specifically excludes "fees or
commissions earned in respect of a loan". This exclusion is what is proposed to be deleted,
thus increasing the cost of concluding financing arrangements.

Committee's Observations
The Committee observed that the proposal to delete the excise application on other fbes
would mean that fees, charges and commissions wor.rld not be subjected to excise duty
and this will lead to erosion of the projected revenue base. The amendment is intended
to reduce tax expenditure.

3.93 ERNST & YOUNG LLP
Ernest and Young LLP submitted their memorandr"rm with the proposal TIIAT-

Section z of the Income Tax Act (ITA) Definition of "Control"
2ii . The proposed definition of the term control in paragraph (h) should be deleted as it leaves

the discretion of the Commissioner General to deem control from the definition. By doing
so, the taxpayers will have clarity on what indeed constitutes control so as to enhance the
r.rnderstanding that this will be based on the level of shareholding, financing and
guarantees.

278. The proposed paragraphs (b), ("), (t) t (g) proposed to be introdr"rced under the definition
of the term contt'ol shoLrld be deleted. This is to enhance certainty and limit subjective
interpretation of the Iaw.

Committee's Observations
The Committee observed that removing some key provisions will weaken the definition
and hence lead to loss of revenue as a result of mis-invoicing between parties that may
have some relationships in terms of control. Further the proposal in the Bill is anti-tax
avoidance provision and is meant to salbguard revenue leakage especially by Multi-
National Companies through transfer pricing. Further, the definition does not aflect
persons who are not related or where there is no control and does not impose additional
tax obligations to a taxpayer.

In order to address any discretionary powers granted to the Commissioner General to
deem control, the Committee proposed an amendment to paragraphs (f), (g) and (h) fbr
him or her to carry out an assessment in order to separate ordinary market activities that
have nothing to do with rvhat constitutes control.
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Section q of the Income Tax Act (ITA) Definition of "Permanent Establishmenf'
2i9. Paragraphs (.) & (d) on definition of the term Permanent Establishment should be

amended by replacing the phrase "... rtine$t-one days.... with one hundred and eighty-three
dayi' . This is fbr harmonization.

Committee's Observation
The Committee observed that the proposal above seeks to increase the number of days
fbr services to qualify as a permanent establishment from 91 days to 183 days. The eftbct
of this will prohibit the government from taxing such services r"rntil 183 days. It should
be noted that the time period for providing services hardly reach 183 days and therefore
the government is likely to lose revenLre on income derived in Kenya fi'om the provision
ofthose services.

Section t5(+) of ITA Utilisation of tax losses
28o. 'fhe following new paragraph be inserted under section tS(+)(iv); "Any deficit incurred

prior to t" July 2021 shall be deemed to haue been incurred in that year of incozza'. This is to
enhance clarity and srrpport br"rsiness in economic recovery.

Committee's Observation
The Committee observed that the proposal by Ernest and Young LLP seeks to provide a

transition provision for treatment of unexpired tax losses incurred prior to the
amendment removing the limitation of carrying fbrward of losses. This will provide
clarity in the treatment of such losses and reduce disputes with KRA. The Committee
noted however, that it should apply to unexpired tax losses under the repealed Section
l5(4,)as at the end of the year of income 2o2t.

Section t6(2Xi) of ITA, restriction of deductibility of interest expense
28t. Paragraph to(z) fi) is amended by deleting the terms; "and third parties'appearing after

the term "persons". This is to encourage economic growth and ease of access to credit.

Committee's Observation
The proposed amendment in clause 7 seeks to repeal the current provision of thin
capitalization rules based on debt-to-equity ratios and substitr"rte it with interest
restriction based on the interest/earnings ratio, the measure of earnings being earnings
befbre interest, taxes, depreciation and amortization. Interest/earnings ratio is a better
indicator of the economic perfbrmance of a company, hence better to use to determine
deductibility of interest rather than the debt to equity ratio which is based on the capital
structure of a company. In view of this, the proposal to delete Clause 7 was rejected to
allow thin capitalisation based on EBIDTA. The Committee however, provided a few
exceptions to the rule so that debt-to-eqLrity ratios will remain applicable.

Paragraph r of the Second Schedule to the ITA
282. The definition of "farm-zaor,ts' should be inserted in the Bill; "(h) Farm-works mea?u,

lfarmhouses, labor qttarters, any other immoaable buildings necessarylfor the proper operation of the

;[arm"fences, dips, drairc, water and electrici$ supply works other than machinery, uindbreaks and
other works necessaryfor the proper operatiort of thefarm." This is to enhance clarity and ease

of implementation.

Committee's Observation
The Committee observed that the above proposal by Ernest and Young LLP seeks to
define what constitutes farm works. The Committee agreed to the proposal as it will
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guide the implementation of investment allowance on fhrm work as provided in the
Second Schedule.

Section s (a) (ca) & Section rzE of the ITA
283. Section 3 (2) (ca) & Section 128 of the ITA be amended by providing a threshold under

section l2E subsection 5 to read; "Notwithstanding the provisions of subsection (t), where

income accruinglfi'om Kenya to a non-resident is less tlmn KES. t,ooo,ooo, tltis section shall not
a??U' This is to enhance compliance by reducing administration costs in line with the
canons of taxation.

Committee's Observation
The Committee re.fected the proposal to exempt fi'om Digital Service'Iax (DST) on non-
resident where income accruing fi'om Kenya is less than one million. Doing so would lead
to revenue loss as the proposal in the Bill seeks to exempt only resident persons from
DST becaLrse DST paid by resident persons is considered as an advance tax dedLrctible
against their final tax liability and due to diflbrent (unequal) rates of DST (1.5%) and
minimum tax which is 1%, charging DST on resident persons will mean such persons
will be in perpetual tax refund claim, which will ha"'e negative impact on the cash flows
of sr.rch persons. In view the Committee supported the proposal to only collect DST from
non-residents only regardless of the income levels.

Section s (z)(ca) of the ITA
28,[. The amendment to expand the scope of DST to cover income accnring from business

carried over the internet or electronic network should be expunged fi om the Bill. This is
for certainty.

Committee's Observation
The Committee observed that the proposal in the Bill seeks to expand the scope of
services subject to the Digital Service Tax (DST) since Section s (z) (ca) of the Income
Tax Act, limits imposition of DST to the platfbrm providers and does not capture other
service providers who may be deriving income through an electronic network of the
internet. In view of this, the Committee rejected the proposal by Ernst and Young LLP
to expunge the scope of activities through which DST is applicable.

Tax PIN deregistration for individuals
285. The Commissioner should come Lrp with guidelines and a prescribed fbrm for de-

registration in line with Section to (z) (a) of the 'fax Procedures Act. They propose the
following fbr expatriate employees who do require deregistration A registered expatriate
shall apply for deregistration under Section lo (l) of the Tax Procedures Act and shall
provide the following: Copy of the exit stamp on the taxpayer's passport upon exit; and
Letter from the company confirming that the expatriate's employment in Kenya has
ceased if applicable. This is to eliminate arnbiguity on the PIN cancellation process.
Reduced time spent in cancelling PINs for expatriates who have left Kenya permanently.
Improve on tax projection and proper reporting of active taxpayers by the KRA.

Committee's Observation
This will be addressed through subsidiary legislation as it is administrative in nature

Exportation of taxable services
286. The provision be retained as is in the current VAT Act. This will ensure that Kenya

continues to be competiti'n'e on matters fhvourable investment destination are concerned.
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Committee's Observation
The Committee observed that the above proposal seeks to delete the proposed
amendment on paragraph t of the Second SchedLrle in the Bill. The proposed amendment
in the Bill is intended to remove challenges in determination of services done in Kenya by
a resident Company but purported to be enjoyed outside Kenya thus leading to loss of
revenrre through claiming of refunds on such transactions. However, the proposed
amendment affected transportation of goods originating from Kenya to the neighbouring
countries. In order to retain the competitiveness of the transportation sector, an
amendment to the Second Schedule is proposed in order to provide zero rating on
transportation of goods originating from Kenya to a place outside Kenya.

S5ninges
287. The provision be retained as is in the current VAT Act. This is because the health of

Kenyans and resumption of normalcy is key to the growth of the economy and revenue
generation. It is therefore paramount to support COVID-19 mitigation measure that
would fast track restoration to normalcy.

Committee's Observation
Committee agreed with the proposal to retain syringes under the exempt status. The
Committee therefbre rejected the proposed deletion of paragraphs s3 and 3+ from the
Irirst Schedule of the VAT Act, 2013. This will make syringes affordable especially
during this COVID -19 crisis.

Exemption from withholding VAT
288. The powers of the Commissioner to exempt taxpayers from withholding VAT should be

retained. The repeal of this provision will be punitive for taxpayers who are in a perpetual
VAT recoverable position especially if VAT is not refundable. This will protect
businesses from cash flow constraints arising fiom withholding VAT.

Committee's Observation
The Committee agreed with the proposal as it is in the Bill. The Committee noted that
the proposal by Ernst and Young is to delete fi-om the Finance Bill, zoz I the proposal to
delete Section +2A (+A) of the TPA. The proposal in the Bill seeks to remove the
Commissioner's powers to exempt any supplier from application of WHVAT. The
provision is no longer relevant going fbrward considering that the rate of WHVAT was

reduced from 60lo to 2o/o and the fhct that excess input tax resulting from WHVAT is

refundable.

Ordinary bread
289. The VAT status of ordinary bread be retained as zero-rated. This is to cushion Kenyans

lrom high cost of fbod especially with the negative economic impact occasioned by
COVID-IS that has led to loss of incomes to many households.

Committee's Observation
The Committee agreed to retain ordinary bread as zero-rated so as to make it affordable.
In view of this, the Committee proposed an amendment to retain paragraph I3A in the
Second Schedule of the VAT Act, 2013.
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VAT status of medical oxygen
29o. Medical oxygen be included under exempt supplies. This will contribute to COVID-IS

mitigation measures by making treatnlent of COVID-lg among other diseases more
aflbrdable.

Committee's Observation
The proposal was not supported by the Committee because it will increase tax
expenditure and the Government's aim is to sr-rbstantially redr.rce it.

Registration threshold under VAT (Digital Marketplace)
291. The VAT Regulation be harmonized with the VAT Act to specifically clarify the VAT

registration threshold in order to reduce possible conflict and litigation and enhance
compliance This will provide clarity and thr"rs enhance compliance and the same time
avoid possible conflict on the registration threshold. This will reduce possible conflict
and litigation and enhance compliance.

Committee's Observation
To be addressed under subsidiary legislation in line with the Statutory Instruments Act.
The proposal was therefbre rejected.

Transfer of business as going concern
292. They proposed that transfer of business as going concern be exempted Ii-om VAT. This

will align Kenya to international best business practices and make Kenya attractive fbr
investment.

Committee's Observation
The proposed amendment seeks to reverse the exemption from VAT that were removed
through Tax Laws (Amendment) Act, 2o2o. The remo','al intended to reduce tax
expenditure which stood at60/o of the GDP rvhich rvas the highest in the region. Reversal
of this exemption as pl'oposed, will negate the objectives of reducing tax expenditure and
also erode the tax base.

Clause 4,4, - Exemption threshold
295. Clar-rse 4,4, be amended by substitLrting the threshold of "S billion shillingi' with "eoo

million shillntgi' fbr an equitable taxation framework.

Committee's Observation
'fhe above proposal will reduce the threshold under which the Cabinet Secretary can
waive IDF to promote investment to two hundred million fiom the proposed KSh. five
billion. The proposal to increase the threshold {iom two hundred million to five billion
was informed by the need to protect the erosion of the revenlre base that was witnessed
when the threshold was two hundred million. In addition, an investor of'KSh. 5 billion is
likely to have bigger impact on the economy in terms of creation of the employment to
the citizens and value addition across the value chain. The proposed amendments in the
Bill are meant to empower the Cabinet Secretary to exempt fi om import declaration fee
or railway development levy in public interest or to promote investment of not less than
five billion shillings.
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3.3,1ROYAL FLORA HOLLAND (RFH) KENYA LTD
Royal Flora Holland Kenya Ltd submitted their memorandum dated 2nd June 2021. They
stated THAT-

29+. 'fhey were opposed the proposal to exempt from VAT the sr,rpply of taxable exported
services, noting that the change will negatively impact cross border trade services in
Kenya because the cost of doing business for companies exporting services from Kenya
will increase. They proposed deletion of the proposed inclusion of paragraph sz, under
Part ll of the First Schedule of the VAT Act that provides for exemption of exported
services. In view of this, they proposed the insertion under the Second Schedule of the
VAT Act that provides for zero rating of taxable supplies.

Committee's Observation
The Committee observed that the above proposal seeks to delete the proposed
amendment on paragraph t of the Second Schedule in the Bill. The proposed amendment
in the Bill is intended to remove challenges in determination of services done in Kenya by
a resident Company but pr"rrported to be enjoyed or"rtside Kenya thus leading to loss of
revenue throLrgh claiming of refunds on such transactions. However, the proposed
amendment affected transportation of goods originating fi-om Kenya to the neighbouring
countries. In order to retain the competitiveness of the transportation sector, an

amendment to the Second Schedule is proposed in order to provide zero rating on
transportation of goods originating fiom Kenya to a place outside Kenya.

3.35 TATU CITY
In their memorandum, Ref, TCLlNA/o2o62o21, they proposed the following amendments
THAT-

295. The First Schedule to the Income Tax Act be amended by inserting the following
paragraphs " Diuidends receiaed by special economic zone enterprise, deaelopers and operators

licensed under the Special Economic Zones AcL and Diaidends paid by Special Economic Zone

Enterprise, deaelopers or operators to any non- resident person." The objective of this incentive
is to ensure they reinvest the excess funds to promote growth and development. Where
such funds are distributed, then it is necessary that the receivers are subjected to tax so as

to create fairness and equity.

Committee observation
The income of these institutions is exempt from income tax and have a preferential rate
of tax. The objective of this incentive is to ensLrre they reinvest the excess funds to
promote growth and development. Where such lunds are distributed, then it is necessary

that the receivers are subjected to tax so as to create fairness and equity.

296. The Second Schedule of the ITA be amended by inserting the following paragraphs "(a)

Capttal erpenditure on buildings and machinery.for use in a special economic zone subject to this

Sche&tle, zthere capital erpenditure is inatrred on the construction of a building or on the purchase

and irctallation of machinery by or for a Special Economic Zone Enterprise for use by the

enterprise in carrying out the business actiaities for which it was licensed, the enterprise shall be

entitled to an inuestment deduction, equal to one hundred percent of the capital erpenditure,

against the gains or profits of that enterprise in the year in which the building or machinery is

firsN and (b) Capital etpenditure on buildbrys and machinery.for use in a special economic zone

outside Nairobi and Mombasa Counties Subject to this Schedule, where ca?ital etpenditure is

incurred on the construction of a building or on the purchase and installation of machinery by or
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Jbr a Special Economic Zone Enterprise located outside Nairobi and Mombasa Counties, for use

by the enterprise in carrying out the business actiuitiesfor uhich it was licensed, the enterprise shall
be entitled to an inaestment deduction, equal to one lnutdred and fifu percent of the ca?ital
erpenditure, against the gains or profih of that enterprise iu the year in z.uhich the building or
macltinery is first ttsed'. Reinstatement of investment deductions under the Special
Economic Zones (SEZs) scheme will align the Kenyan SEZ scheme with similar schemes
done by other members of the East Africa Community and give impetus to the growing
attraction of Kenya as the leading investment destination in Afi-ica.

Committee's Observation
The Committee agreed to the amendment to support investment deductions equal to one
hundred percent of the capital expenditr"rre fbr the Special Economic Zones. This will
make them viable and encourage more investors to invest in the SEZs.

9.96 NZAMBA KITONGA ADVOCATES LLP
In their memorandum dated 31't May 2o2l,the law firm highlighted the impact that the Bill
has on the various elements of the country's tax regime. They observedTHAT-

29i. On the proposed amendment to the deflnition of the term "control', they noted that
previously, the term "control'in relation to a body corporate was defined in the Second
Schedule to the ITA to mean, the holding of shares or voting power of 25 percent or
more. The Second Schedule was deleted by Tax Laws (Amendment) Act, 2o2o and
replaced by a new Second Schedr"rle, bLrt the definition was not set ollt in the ITA. The
Intellecttral Property (lP) regime is designed to spur economic growth. Taxing
innovators/owner's IP will have negative efiect on innovation.

Committee's Observation
The Committee observed that the proposed defrnition of the term control is intended to
control tax avoidance and cnrb revenue leakage. As such amending the proposal will
weaken the intended objective. The Committee however proposed a provision to ensure
that the Commissioner's powers to deem control are based on an assessment

298. They were opposed to the proposal to sub.iect ordinary bread and other basic products to
VAT explaining that the move is likely to fhce a lot of pushback due to reduced incomes
arising fiom the containment measures introduced locally to fight the COVID-IS
Pandemic.

Committee's Observation
The Committee agreed to put supply of ordinary bread in the Second Schedule of the
VAT Act, 2013. This would allow for manufacturers of bread to claim input tax and
thereby the price of bread at reasonably lower levels.

299. The Bill has proposed to re-introdLrce the exemption fl'om VAT in respect of transfbr of
assets and other transactions related to the transfbr of assets into real estate investment
trusts and asset backed securities noting that it will have a domino effect of increasing
investment within the real estate sector.

Committee's Observation
The Committee noted the positive comments and adopted the clause as proposed in the
Bilt.
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SOO. They opposed the proposed amendment to the VAT Act, 2Ol3 to delete the requirements
for Regulations made under the Act to be tabled before the National Assembly for
approval before they take eflbct, cautioning that if passed, it shall occasion a

Constitutional concern as the National Treasury will be at liberty to implement new
VAT legislation without going throLrgh the National Assembly for approval.

Committee's Observation
The Committee agreed to delete clause 2o as it was proposing to remove the power of the
National Assembly to scrutinise Regulations made under the VAT Act.

3o1. They did not support the proposed increase in the limitation period of tax assessments
fi'om five (s) to seven (z) years from the end of the reporting period to which the
document related. They were of the view that the proposed amendment will increase the
compliance burden on the taxpayers as they will now be required to keep records fbr a

longer period.
Committee's Observation
The Committee agreed to retain the period for tax assessment at five years.

9o2. On the proposal to introduce provisions relating to Common Reporting Standards (CRS)
obligations by financial institutions located in Kenya on exchange of financial account
information in tax matters, under the Tax Procedures Act, 2015, the global impact is that
CRS filings have been a useful tool for revenue authorities to enhance compliance and
disclosure, eflbctively curbing revenLre leakage.

3O3. On the proposed reintroduction of excise dr"rty on betting at the rate of 2oo/o of the amount
waged, they submitted that the proposed amendment will erode the betting firms'
profitability, further discouraging punters in placing bets which may ultimately lead to
investors exiting the Kenyan indr.rstry.

Committee's Observation
The Committee observed that the proposed rate of excise on betting is high and may end
up not achieving the intended revenue as most players will opt for international
platforms for the betting activities. The Committee fr-rrther observed that the there are

other fbrms of activities under the Betting, Lotteries and Gaming Act that have not been

subjected to excise duty. In view of the above the Committee proposed to apportion the
twenty percent excise across all betting and lottery transaction, that is betting, gaming,
prize competitions and lottery, at seven-point five percent. As such, the new amendment
will raise up to 3o% on excise dtrty on all the betting and lottery transactions as against
the 2oo/o that was initially proposed in the Bill.

3oa. The proposal to amend the definition of " other feei' by deleting the words "fees or
commissiorts earned in respect of a loan", implied that fees or commissions earned in respect
of a loan will not be excluded fi om the definition of " other feei' and will therefore be

subject to excise dr,rty at the rate of 2oo/o.

Committee's Observation
The amendment as proposed in the Bill is meant to create more revenue streams and
therefore the deletion would lead to projected revenue loss of approximately KShs. 680
million. Furthermore, these are revenues for banks and hence should be excisable.
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305. They supported the proposal to exclude glass fiom excise duty noting that the provision,
if implemented, will be a welcome move for manufacturers who use imported glass to
package their products and rely heavily on imported glass.

Committee's Observation
The Committee agreed to only levy excise duty on imported glass originating fiom
outside the East Afi ica Community.

3.37 BRITTSH AMERTCAN TOBACCO (BAT) KENYA
BAT submitted their memorandum dated 2rrd Jsng 2o2l and firrther made oral presentations
befbre the Committee on 2nd June 2021. -fhey proposed THAT-

306. "Part lll-lnterpretationof sche&ild'of'the Excise Duty Act, 2ol5 be amended by inserting
the fbllowing proposed definition and excise duty rate: "Products containing nicotiw or
nicotine substitutes intendedfor oral application but ercluding medicinal products approued ry\ the
Cabinet Secretary responsible for matters relating to lualth and other mant{actured tobacco and
manufactured tobacco substitutes that haae been homogenized and reconstituted tobacco, tobacco

ettracts and esserrces." Further, they proposed excise dtrty rate of KSh. i 5i per kg as
opposed to the current rate of'KSh. 5,ooo per kg. This is because tobacco-free nicotine
containing oral pouches are a new product category that is only available in a limited
number of countries. Being new, sales are very small compared to those of factory-made
cigarettes. The right fiscal fiamervork will support growth of the category, securing
future revenues lbr the Government and allowing us to recoup our significant investment
in manufacttrring.

Committee's Observation
The Committee agreed to reduce the rate KSh.t2oo per kg in order to promote the
growth of this new product and allow BAT to recover the huge investment made on the
factory. The proposal made on KSh. i 5i per kg is too low as the government needs
revenue to oflbr services.

Toi. "Partlll-Interpretationof Scheduld'of the Excise Duty Act,20l5 be amended, by inserting
the following proposed definitions and excise duty rates in proper alphabetical sequence:
"Electronic cigarettei'where they propose zero excise duty on device as opposed to the
current rate of KSh. g,gz+.o8 per unit. " Cartridge for use in electronic cigarettei' they
proposed excise duty rate of KSh. 5 per millilitre of nicotine refilling cartridges and
opposed to the current rate of KSh. z,o+g.7* per unit. -fhis will allow the government to
rein in the current illicit trade in electronic cigarettes, fhcilitate investments by legitimate
players and broaden the revenue base for Government.

Committee's Observation
The proposal to remove excise on the electronic cigarettes will lead to revenue loss.
Consequently, reduction of excise on nicotine relilling cartridges will also negatively
impact on revenLle.

3o8. The Schedule in the Excisable Goods Management System (EGMS) Regulations, zol7,
be amended by inserting the fbllowing fbes for stamps: "Ercise stamp proposal - KSh. o.s
per stamp for tobacco fi'ee containitg nicotine pouches and cartridge for ttse in Electronic
Cigarettei'. This will enable the category to be established in the market since sales are
still very small.
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Committee's Observation
This relates to Excisable Goods Management System (EGMS) Regulations, 20l7 to be

revierved in line with the Statutory Instruments Act.

so9. They proposed that there should be no increase in excise duty rates on cigarettes and the
inflation adjLrstment shoLrld be eflbcted once every two years with no inflation adjustment
in FY zo2r/2o22.

9.98 FUND MANAGERS ASSOCIATION
31o. Irund Managers Association submitted a memorandum dated 31't May 2021. They

submitted that the following definition for "post-retirement medicalfind' should be inserted
in the amendment proposed to section 23 of the Retirement Benefit Act amendment,
1999:

" post-retirement medical fund means a fund established zpithin a scheme, or a pooled

fund u:hich aggregates a ruumber of schemes into zthich contributions are made andfrom
which the costs of medical benefix can be met as may be determined in accordance utith
tlrc medical fund rulei' .

gt1. They cited that the amendment will benefit the industry as pooled funds have economies
of scale leading to better investment returns, lower costs and can attract suitably skilled
staff and help alleviate old age poverty by meeting medical costs to members.

Committee's Observation
The Committee observed that the above proposal seeks to amend the definition of "post-
retilement medical fund to include a pooled fund which aggregates a number of
schemes". The Committee noted that the concern that is intended to be addressed by
expanding the definition of post-retirement medical fund shor,rld be addressed through
the Regulations that will govern the management of the funds. The Committee therefore
re.fected the proposal by the Fund Managers Association.

3.3e UNTTED STATES COMMERCIAL SERVICE (USCS)
The United States Commercial Service submitted their memorandum dated 2"d Jlr:rre 2o2l
They proposed THAT-

312. The original definitions relating to the Digital Service Tax be retained. Specifically, the
expanded scope of definitions related to non-residents could form an overly burdensome
tax policy resulting in the multilayer taxation of non-resident companies providing
digital senn,ices. Additionally, the downstream eflect of this amendment would mean that
non-residents bear much of the tax burden, increasing the cost of doing business in
Kenya.

313. The definition of non-residents is likely to create an imbalance in the digital economy
landscape, which would be contrary to global eflbrts to address disparities while creating
mutual solutions.

Committee's Observation
The Committee rejected the above proposal by US Commercial Service because it will
negate the objective of the DST which is to ensnre that income derived fi'om Kenya fiom
the provision of digital services by non-residents is subjected to tax.
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3.4O KENYA FLOWER COUNCIL
The Kenya Flower Council submitted their memorandum which proposed THAT-

314. The term "control' under sub-clause z(a) be redefined and provide clear guidelines on
interpretation of control to guide the commissioner because it has a negative impact for
transfbr pricing as it imposes an unnecessary burden on taxpayers.

Committee's Observation
This is an anti-avoidance provision and is meant to safeguard revenue leakage.
Redefining the provision will dilute the objecti",e ol safbguarding revenue leakage upon
r,vhich it was proposed. In addition, there is no definition of the term control. The
previous one was deleted dLrring the repeal of the Second Schedule by the Tax Laws
(Amendments) Act 2o2o which poses risk of revenue leakage and especially by Multi-
National Companies through transfbr pricing.

3 15. The proposed definition of the term " Permaruent Establishment" be amended by deleting the
sttb-clause " a farm, plantation or otlrcr place where agriatlhral, forestry plantation or related
actiuities are carried oz" under Clatrse z(b) of the Bill, noting that inclr.rsion of the same to
the PE definition means that non-resident persons operating fhrms locally without due
registration of those farms creates a taxable presence in Kenya.

Committee's Observation
The proposal definition by Kenya Flower Council will weaken the intended objective of
the Bill and lead to erosion of revenue base. The definition is necessary fbr purposes of
payment of tax.

316. They also opposed the proposals under Clatrse; of the Bill as it would alter companies'
operations permanently by increasing the cost of doing br.rsiness. Clarification should be
provided on expenses incurred in connection with raising finance.

Committee's Observation
-fhe above proposal seeks to maintain the existing debt to equity ratio for restriction of
interest's deductibility which is susceptible to manipulation and has not been eflbctive.
The use of earnings befbre interest, taxes, depreciation and amortization (EBITDA) is
more effective as it is based on the profitability of a business which is the determinant of
how much tax an entity should pay. The debt-to-equity ratio measures efficiency of
business and its profitability. Fr.rrther, EBITDA is recognized as best practice in dealing
with tax a'u'oidance arising lrom capital stnrcture of a company. In view of this, the
proposal was re.iected.

317. Provide a clear definition of the prescribed threshold on County-by-County (CbC) and
link to global threshold to ensure the interpretation of this is not left at the discretion of
the Commissioner. Making the threshold discretionary creates uncertainty with regard to
taxpayers' compliance.

Committee's Observation
The above proposal by seeks to provide for a threshold of gross turnover. The threshold
will be prescribed throLrgh a regulation as it varies from one.iurisdiction to another. In
view of this, the proposal was re.iected.
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318. Tax assessment period should be retained at 5 years in clause 28. An increase to 7 years
imposes a higher administrative burden on taxpayers as they will have to maintain
documentation sr"rpporting their operations over a longer period.

Committee's Observation
The Committee agreed to retain the tax audit period at five years and not at seven year as

proposed in the Bill.

319. Exportable service to be returned to zero rate status because the proposed change in
status from zero to exempt means that taxpayers will not be entitled to deduct input tax
incurred to make these supplies. The non-recoverable VAT will inter alia increase the
cost of doing business for companies exporting services from Kenya.

Committee's Observation
The proposal above by the Kenya Flower Council seeks to delete the proposed
amendment is intended to remove challenges in determination of services done in Kenya
by a resident Company but purported to be enjoyed outside Kenya thr"rs leading to loss of
revenue through claiming of refunds on such transactions. However, the proposed
amendment aflected transportation of goods originating from Kenya to the neighbouring
countries. In order to retain the competitiveness of the transportation sector, the
Committee has proposed the amendment to the Second Schedule to provide zero rating
on transportation of goods originating fiom Kenya to a place or"rtside Kenya.

3.,1T KENYA ELECTRICITY GENERATING COMPANY (KENGEN)
The Kenya Electricity Generating Company submitted their memorandum, Ref
MOE/CONF/q/ 5/ l through the Ministry of Energy. KtrNGEN submitted THAT-

Income Tax Act
g2o. The proposed definition of infrastmcture bond should be amended to read as follows:

" irtastructure bond means a bond issued by the Goaernment or State-Owned Agenry

for the fnancing of a strategic public infrastructure facility including a road, hospital
port, sporting facili$, water and seuterage system, a communication netutork or an

energt prolect'.

321. Implementation of energy projects is capital intensive and as such they require sourcing
of financing from the pLrblic or development partners in form of loans, equity, and
infrastructure bonds.

Committee's Observation
The Committee agreed to the proposal to include energy projects in the definition of the
ter m irtfr a s tructur e b o nds.

s22. The pror.'iso to Section 7A of the ITA should be amended by including:"Thissectionshall
not apply to......Diuidends paid by company with the Goaernment of Kenya shareholding of at
least4,594." This is because the power sector is highly regulated, and the tariffcharged for
electricity to consnmers is highly subsidized. Further, most players are in a tax loss
position due to tax incentives and the provision on compensating tax will claw back these
incentives.
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Committee's Observation
The above proposal seeks to exempt fi'om income tax di'u'idends paid by companies whose
Government shareholding is at least 45o/o. The proposal will lead to erosion of revenue.
The current provision only exempts collective investment schemes fiom taxation of
dividends distributed fiom untaxed profit since the collective investment schemes are
exempt from corporation tax. This is because the schemes are vehicles fbr individual to
invest in capital markets and therefbre not equivalent to power producing companies. In
view of this the Committee rejected the proposal.

Value Added Tax Act
323. The wordings of the VAT exemption should be amended to read as follows: " t t+. Tatable

goods supplied b1t persons that had a7t agreement or contract with the Goaentment of Kenya or an!
GoaernmerLt Agency implementing energ) prolects prior to 25t' April, gozo and the agreement or
contract providedfor erumptionfrom aalue added tar; proaided that this erumption shall apply to
the unerpired period of the contract or agreement and upon recommendatiott by the Cabinet
Secretary responsible for matters relating to energi'. The amendment will capture the
contracts that are entered into with Government and its agencies that had been
drastically aflected by the removal of the exemption from VAT Act. This will release
their cash flows to undertake expansion of pro.iects.

Committee's Observation
The proposal to exempt VAT will increase tax expenditure. The Committee rejected the
proposed amendment by KENGEN.

324. The First Schedule to the VAT Act, 2o l3 in Part I be amended by inserting the fbllowing
paragraph in proper numerical order; "Tarable supplies, ercluding motor vehicles, imported" or
purchased for direct and erclusiae use in tlrc constntction of a pozuer generating by a companjt, to
suppu electricity to the national grid approaed by Cabinet Secretary for National Treasury uport
recommendation by tlrc Cabinet Secretary responsible for enet'g)." The power generators will
pass on the increased cost of power to the oflltaker and eventually the ultimate user will
bear the cost increasing the electricity tariff

Committee's Observation
The exemption will increase tax expenditr-rre thereby reduce revenue

Miscellaneous Fees & Levies Act
325. The Second Schedule to the Act: (i) In Part A, paragraph (xxvi); and (ii) In Part B,

paragraph (") by deleting the words "KSh.5 billion" and sr.rbstituting with the words
"KSh.3oo million". Reduction of the threshold fbr exemption of the goods intended for
public interest pro.iects will reduce the cost of such pro.iects and broadening the scope of
the projects that qualify.

Committee's Observation
The proposal by KENGtrN seeks to reduce the threshold trnder which the Cabinet
Secretary can waive IDF to promote in'u'estment to three hundred million fi'om the
proposed Ksh Five Billion. The proposal to increase the threshold fi'om Kshs. zooM to
SBillion was informed by the need to protect the erosion of the revenue base that was
witnessed when the threshold was two hundred million. The proposal by KENGEN was
therefore rejected.
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9..12 DANONE NUTRICIA
Danone Nutricia submitted their memorandum dated 3l't May 2o2t. They proposed THAT-
326. Infant food classified under tariff code lgol.lo.oo to be accorded VAT exemption

explaining that in the absence of breast milk, infant fbod is the most suitable source of
nutrition for a developing baby as the nr.rtrients are adapted to meet the infant's
nutritional needs. The benefits of infhnt food are however not accessible to a vast
majority of those who would benefit from it mainly due to the price of formula. As a

consequence of the tax reductions, it shall become more affordable to those who need it
most and result in additional health benefits to infants, which may result in savings
occasioned by a redr-rction in health expenses incurred due to malnutrition. Additionally,
uptake of infhnt food (instead of unsuitable breast milk substitutes) could result in higher
payment of corporation and payroll taxes.

Committee's Observation
The Committee agreed to exempt VAT on infant fbod classified under tariff code
lgOl.lO.OO to make the commodity affordable.

9.49 LEONARDO TECHNOLOGIES AND SERVICES LIMITED
Leornado Technologies and Services limited submitted their memorandum which was
proposing THAT-

32i. The proposed amendment seeking to exempt from VAT the exportation of taxable
services be deleted.

Committee observation
The proposal above seeks to delete the proposed amendment is intended to remove
challenges in determination of services done in Kenya by a resident Company but
purported to be enjoyed outside Kenya thus leading to loss of revenue through claiming
of refunds on such transactions. However, the proposed amendment affected
transportation of goods originating fi"om Kenya to the neighbouring countries. In order
to retain the competitiveness of the transportation sector, the Committee has proposed
the amendment to the Second Schedule to provide zero ratingon transportation of goods
originating fi om Kenya to a place outside Kenya.

328. Fr.rrther, that the VAT Regulations,2Oli be amended as follow. - (i) In Regulation 2 by
inserting the following new definitions in proper alphabetical sequence: "For purposes of
Regulation 13: "Business agreements" utill include but not limited to: legally enforceable contracts;
general correspondence; purchase orders; inooices; payment htstrumentq receipts and other
electronic forms such as emails; online ordering records and payments that are likely to emerge as

technologt deaelops; "Location" o;f tlrc "user or consumer" means: (a) Where the user or consumer is
incorporated, the registered place of business"; and (b) Notz.uithstanding the prouision in (a) aboae:

(i) The location of his business establishmen\, or (ii) Where sertices are used or consumed at a
place other than the place of incorporation or business establishment, that is to say, a fired
establishment elsez.ahere, the location of such establishmenN or (iii) Where seraices are used or
consumed at more than one establishment, whether regtstered" business or fiud, the establishment
most directly concerned with the use or consumptiort of the service; or (ia) In the absence oJ such

places, the usual place of residence of the user or corusumer or the billing address of the user or
consutner. "User or consumer" means the person utlto seeks performance o;f services pursuant to a
business agreem.ent'.
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sze. In Regulation rs (2) (u) by deleting the paragraph " a copy of the inuoice shozuing the recipiat
of the supply to be a person outside Kenya"; and substituting it with the fbllowing new

paragraph " tar inuoicd'.

33o. In Regulation tS (2) (.) by deleting the paragraph "for seruices, suclt other docaments as the

Commissioner may require as proof that the seruices had been used or corusumed outside Kenya"

and substituting therefor the following new paragraph: ";for seruices, such other docamentary
proof that the seraices haue been used or consumed outside Kenyd'

531. In RegLrlation l3 by inserting the fbllowing new RegLrlation immediately after
Regulation t3(3); "13A. Ercept as is otherttise proaided in the Regulations, the place o;f use,

consumption or enjoyment of a seraice supplied from Kerrya slmll be the location of the user or
consumer of the seraices."

Committee's Observation
The proposals in paragraphs 328 to 331 are to be addressed under the VAT Regulations,
20li \n line with Statutory Instruments Act.

%2. lf the proposed amendment is passed into law in the Finance Act, 2o2l exportation of
taxable services will continue to be subject to VAT at zero percent consequently enabling
businesses to deduct input tax on their taxable purchases thereby making the supply of
services more competitive in the global market.

Committee's Observation
The proposal above seeks to delete the proposed amendtnent is intended to remove
challenges in determination of serr,'ices done in Kenya by a resident Company but
purported to be enjoyed outside Kenya thus leading to loss of revenue through claiming
of refunds on such transactions. However, the proposed amendment aflected
transportation of goods originating from Kenya to the neighbouring countries. In order
to retain the competitiveness of the transportation sector, the Committee has proposed
the amendment to the Second Schedule to provide zero rating on transportation of goods
originating fi'om Kenya to a place outside Kenya.

9.44VICTORY FARMS
Victory Farms submitted their memorandum which was sent on their behalf by
PricewaterhouseCoopers Limited (PwC). They proposed THAT-
333. An amendment be proposed in order to reintroduce the VAT exemption under the First

Schedule Part I of the VAT Act, that applies to all fisheries - whether inland or not:
"Tatable supplies includntgforfishfeeding and handling, u'ater operations, cold storage,fish
cages, pond construction and maintend?rce) and rtslt processittg and handlinp;, imported or
purchased for direct attd erclusiae use in the operations of fsheries and fish processors upon

recommendation by the releuant state department." With the VAT exemption, fish produced
domestically will be more competitive against imported fish. This will reduce dependence
on fish imports to support the growing demand for fish.

Committee's Observation
The Committee agreed to exempt VAT "Taruble supplies including for fish feeding and
handling water operations, cold storage, fish cages, pond constrttctiort and maintenance, and fish
processing and lrundling, imported or purchased for direct and erclusir)e use in the operations of
fi.sheries andfish processors upon recommendation b1 tlte releaant state department."
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3.45 ECART SERVICES LIMITED
Ecart Services Limited (JUMIA) submitted their memorandum which was presented on their
behalf by PwC. They proposed THAT-
33+. The Third Schedule to the ITA is amended in Heading B by amending Paragraph t t to

read as follows: "The rate of tm in respect of minimum tat under section 12D shall be zero point

fiae per cent of the gross turnoaer." Kenya's e-commerce sector is at the infancy growth stage
characterized by tax losses. Consequently, saddling this sector with minimlrm tax, which
is a sunk cost, will increase the break-even period which is already long. Minimum tax
therefbre threatens the existence and growth of the e-commerce sector.

Committee's Observation
The reduction of minimum tax to zero-point five percent of the gross turnover will result
in revenue loss. The Minimum Tax is meant to bring into the tax bracket the perpetual
loss making entities.

3.46 PRTCEWATERHOUSECOOPERS (p\MC)
PricewaterhouseCoopers submitted their memorandum and made oral presentation befbre the
Committee. They proposed THAT-

335. Sub-clause 2(a)(f) be amended by deleting paragraphs (f), (g) and (h). This is because the
element of control for tax plrrposes should not apply to independent parties and that
KRA will have unlimited powers in determining the treatment between two separate
taxpayers.

Committee's Observation
The Committee agreed to retain the various circumstances under the definition of the
term control as it is in the Bill. However, an amendment was proposed that the
Commissioner General an assessment before deeming control.

336. Rervord section 16(2X1) of the ITA to apply only to non-resident related parties and
inclusion of a proviso to exclude the applicability of interest restriction to financial
institutions. This is because there is no tax leakage if the loan is provided by a resident
taxpayer as the interest income earned will be sLrbject to corporate income tax in Kenya.
Further, it will discor"rrage loan update fi'om third parties due to the adverse tax
implications.

Committee's Observation
The Committee observed that above proposal by PWC seeks to maintain the existing
debt to equity ratio for restriction of interest's deductibility which is susceptible to
manipulation and has not been e{Ibctive. The use of earnings before interest, taxes,
depreciation and amortization (EBITDA) is more eflective as it is based on the
profitability of a business which is the determinant of how much tax an entity should pay.

337. Opposed the proposal under Clauses 28 and 29 of the Bill aimed at increasing the period
within which assessments may be issr"red/amended by the Commissioner from five years
to seven years and also the proposal to increase the document retention period from five
years to seven years because the increased time period may erode the administrative
efficiency of the KRA.

Committee's Observation
The Committee agreed on the deletion of the clause 28 (a), (c) and clause 29
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.938. Removal of Withholding VAT (WHVAT) exemption provisions under clause 32 because

some taxpayers will be in a perpettral VAT credit position.

Committee's Observation
The above proposal by PWC is to delete fi'om the Finance Bill, 2o2l the proposal to
delete Section +2A (+A) of the TPA. The proposal in the Bill seeks to remove the
Commissioner's powers to exempt any supplier fiom application of WHVAT. The
provision is no longer relevant going fbrward considering that the rate of WHVA'I' was

reduced from 6% to 2o/o and the fact that excess input tax resulting from WHVAT is

refundable. In view of the above, the Committee rejected the proposals by PWC and
retained the clause as it is in the Bill.

339. Clause 33 be amended by deleting the words "of thenot'fication" appearing in sub-section
(+A). This is because while it is acknowledged that interest and penalties should not
accrue where the taxpayer has overpaid taxes, the point at which the interest and
penalties cease applying shoLrld be the date when the o"'erpayment arises and not the date
of notification by the KRA of the ascertainment of the overpayment.

Committee's Observation
The Committee observed that the proposal by PWC does not state how and when the
overpayment is to be established. Overpayment cannot arise withotrt validation by the
Commissioner. It is important fbr a taxpayer to know the eflective date when the
validation takes effect is the date the taxpayer is notified of the validation of'the refirnd
claim. The Committee therefbre reiected the proposed deletion as it will create
uncertainty.

sao. They were opposed the proposed insertion of a new section lo8A of the TPA to provide
concurrent civil and criminal proceeding as it seeks to interfere with the judicial authority
ofthe courts.
Committee's Observation
The Committee agreed with the proposed to the deletion of clar.rse *o.

34,1. The provision to exempt fi'om VAT, exportation of taxable services b deleted to ensuring
that exportation of taxable services remains zero rated. This is because the exemption
goes against best practice and principles of VAT on exported services as provided for
under the OECD.

Committee's Observation
The proposal above seeks to delete the proposed amendment is intended to remove
challenges in determination of services done in Kenya by a resident Company but
purported to be enjoyed outside Kenya thus Ieading to loss of revenne through claiming
of refunds on such transactions. However, the proposed amendment aflbcted
transportation of goods originating from Kenya to the neighbouring countries. In order
to retain the competitiveness of the transportation sector, the Committee has proposed
the amendment to the Second Schedule to provide zero ratingon transportation of goods
originating fi om Kenya to a place outside Kenya.

.94,2. Clause 2l(a)(xxiv) be amended by deleting the provision to reintroduce exemption on
specialized equipment for the development and generation of solar energy. Further, they
proposed the insertion of a clause under the Second schedule of the VAT Act that
provides for zero rating of taxable supplies, to read as fbllows: "Specialized equipmentfor
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I
the deuelopment and generatiort of solar and zpind enerfut including photoaoltaic modules, direct
carrent charge controllers, direct anrrent inaerters and deep qtcle batteries that use or store solar
power, upon recommendation to the Commissioner b1 the Cabinet Secretary responsiblefor matters
relating to energl" Exemption will increase the cost of solar powered equipment.

Committee's Observation
The above proposal will increase tax expenditure.

343. They were ppposed the amendment proposed under sub-clause 25(c) and proposed to
retain the current definition of "otlrcrfeai'as defined in the Excise Duty Act,2ol5. The
determination of "otherfeei' subject to excise duty has for a long time been an area of
contention between KRA and financial institutions. The Finance Act,2ol9 clarified that
"fees and commissions earned in respect of a loan or any share to profif' are not subject to excise
duty and thereby dissipating tax disputes between KRA and financial institutions.

Committee's Observation
The above proposal will increase tax expenditure

34.4. Remove excise duty on bottled water noting that subjecting both VAT and excise duty
on bottled water increases its cost making it unaffordable for most Kenyans who do not
have access to safb drinking water.

Committee's Observation
The above proposal will increase tax expenditure

3.47 RSM (EASTERN AFRICA) CONSULTING LIMITED
RSM (Eastern Af ica) Consulting Ltd submitted their memorandum dated t.t June 2o2t and
made oral presentation before the Committee on 3''d June 2021. They proposed THAT-

Income Tax Act
3a5. The definition of " Control' be amended to read as follows; " Control in relatioru to a person

now includes: (i) A person holding at least 20% uoting righb in a company, directly or indirectly;
(i, A loan advanced constituting at least 7oo/o of the book ualue of the total assets of the entifi,

from i) a director of the entity; ii) a shareltolder of the entity who holds any shareholding directly
or indirectly; or iii) arry associate of the director or shareholder of the entifi; (ii, A guarantee by a
personfor anyfortn of indebtedness cortstituting at least 7o%o of the total indebtedness of the entity

from i) a director of the entig; ii) a shareholder of the entig who holds any sharelrclding directly
or indirectfu; or iii) any associate of the director or shareholdtr of the entig; (ia) The pozaer to

appoittt more tlmn half of the board of directors of the entity; or (a) The powerq under an

agreement, to influence or direct tlrc fnancial and operating policies of the entity or the ability to

control the board'. Control in its literal sense means the ability to influence or direct the
operating and financial policies of an entity; and the definition should not be extended to
bringing market based third-party transactions into the ambit of control.

Committee's Observation
The Committee proposed an amendment intended to separate the ordinary market
activities that have nothing to do with control.

34,6. Clause z(b) be amended by changing the definition of a"permanentestablishmenf'to read
as follows; " Permanent establishment" rtoz.a includes: (i) A fired place of business through which
business is wholly or partly carried on and includes: (a) A place olf management, a branch, art
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ffice, a factory, a workshop and a sales outlet; (b) A mine, an oil or gas well, a quarry, or any

other place olf ertraction or etploitation of natural resources, ,f it h in eilstencefor more than 12-
months; (c) A warehouse in relation to a persott whose business is proaiding storage facilities to
others; or (d) A lfarm, plantation or other place zuhere agriailtural forestry plantation or related

actiaities are carried ouN (ii) A building site, constructiory assembly or installation project, or a?ry

superuisory actiaity connected to a site or prolect if it continuesfor a period of more than 18?-dajts,
proaided that: (a) lVhere a person carries on actiuities at a place tlrut cortstitutes a building site or
constructiott or installation project and these actiuities are carried on during one or more periods of
time that, in tlrc aggregate, erceed So-days but do not etceed t ffi-days; and (b) Connected

actiaities are carried on at the same building site or conshttction or imtallation project during
dffirent periods of time, each erceeding thir$ days, by one or lnore enterprises closely related to the

first-mentioned enterprise; the dffirent periods of time shall be added to the aggregate period of
time during z.ahich the first-mentioned enterprise has carried on activities at that building site or
constntctiort or installation prolect (iii) The proaision of seruices including consultanry sertices
proaided by a person through employees or other personnel engagedfor that purposes if the period
etceeds the aggregate tffi-days in any t2-month period commencing or ending the year of income

concerned; (a) An installation or structure used in the erploration of natural resources prouided the

etploration continues;for a period equal to 9l -days or more; or (b) A dependent agent of a person
uho habitual$t concludes, contracts or plays the principal role leading to tlte cottclusion of contracts
zuithout material modifcation by the person, ercluding the actiaities that are of a preparatory or
auxiliary character such as: (c) 'lhe use offacilities solely for the purpose of storage or dzsplay of
goods or mercltandise beloruging to the enterprise; (d) 'fhe maintenance of stock of goods or
merchandise belongtng to the enterprise solely for the purpose of storage or display for the purpose

of processing by another enterprise; or (e) Tlrc maintenance of afired place of business solelyfor the

purpose of purchasnry goods or merchandise, or collecting information for the enterprise, for the

purpose of carrying on any other actiai$ or combination of actiaitiei' . The number of days for a

consultant providing a service on behalf ola non-resident should be aligned with the 183

days (0 months) in line with the ITA residency rules.

Committee's Observation
The Committee observed that the proposal by RSM seeks to increase the number of days
for services to qualify as a permanent establishment fi'om 9l days to l8s days. The efibct
of this will prohibit the government from taxing such services until 185 days. In view of
this, the Committee rejected the proposal

54,7. Clause z(a) of the Bill be amended by deleting paragraph (l) and substituted with "(j) an
amount of interest paid in proportion to the eilent that the higlrcst amount of all loans from lnn-
resident lenders held by the company at any time during the year o;f income erceeds tzto times the

sum of the reaenue reserl)es and the isrued and paid up capttal of all classes o;f shares of the

comparry; or an amount of deemed interest zalrcre a non-resident person is irt control of the

company" For the purpose of this nhsectiort, the erpression "rtaenue reser-aes" includzs accumulated
losses; Proaided that this paragraph shall - (i) also app$ to loans aduanced to the company by a

non-resident associate of tlrc non-resident company controlling the resident company; and (ii) not
appfu where the company is a bank or a;financial institution licensed under tlrc Banking Act or
Micro.finance Acl'.

34,8. Paragraph (i) under Clause 7 be amended as follows, "(l) interest payments in proportion to

the eilent that the highest amount of all loans held fu the company at any time during the yar of
income erceeds the greater of three times the ntm of the rev)enue reserues and the issued and paid up

capital of all classes of shares of the compan! or an amount of deemed interest zahere the company is
in tlze control o;f a non-resident persort and wlrcre tlu company is not a bank or a rtnancial
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'l
institution licensed under the Banking AcL Provided that this paragraph - (i) shall appll to loans

adaanced to the company A a non-resident associate of the non-resident company controlling the

resident company; and (ii) shall erclude loans received from residents (ircluding a bank or a
ifinancial institution licensed under the Banking Act or Microfinance Act)". The provisions as

worded to include payments that are economically equivalent to interest, without
defining what this means coLrld create a lacuna, as there coLrld be a conflict with interest
un-winding in the accor"rnting sense, which is not interest. Additionally, the interest
expense paid on loans provided by local lenders is taxed as income on the resident
lenders, and therefore there is no loss in revenue. Forcing companies not to borrow will
have its impact on the financial sector, which are one of the highest tax paying sectors.

Committee's Observation
The Committee observed that the proposal by RSM seeks to maintain the existing debt
to eqr"rity ratio for restriction of interest's deductibility which is susceptible to
manipulation and has not been effective. The use of earnings before interest, taxes,
depreciation and amortization (EBITDA) is more effective as it is based on the
profitability of a business which is the determinant of how much tax an entity should pay.
The debt-to-equity ratio measures efliciency of business and its profitability. Further,
EBITDA is recognized as best practice in dealing with tax avoidance arising from capital
structure of a company.

The Committee however agreed to make exemptions to the EBITDA rule on banks or
financial institr-rtions licensed under the Banking Act; and micro and small enterprises
registered under the Micro and Small Enterprises Act,2o 12 as well enterprises that
supplies solar power equipment to low-income households.

3.t9. Clause s(2) be amended by providing a turnover threshold because the multinational
groups whose Ultimate Parent Entities are located in Kenya need this information for
certainty on compliance with the provision.

Committee's Observation
The Committee noted that the proposal seeks to provide fbr a threshold of gross
turnover. The threshold will be prescribed through a regulation as it varies from one
jLrrisdiction to another. In view of this, the Committee rejected the proposal to provide
threshold in the proposed amendment as it is not necessary.

Value Added Tax Act
35o. Clause 2o proposing to amend Section 67 of the VAT Act be deleted because it

contravenes Section tt(t) of the Statr"rtory Instruments Act which requires all statutory
instruments to be tabled in the National Assembly for approval. Moreover, regulations
made in the absence of a review and feedback mechanism could have its own
consequences.

Committee's Observation
The Committee agreed to delete clause 20.

351. Clause zt(b) be amended so as to read as follows; "Where thefolloutirtg supplies, euluding
lntel accommodatiort, restaurant or entertainment seruices where applicable, take place in the

course of a registered person's business, thqt shall be zero rated in accordance with the provisions of
Section 7 - 1. The erportation of goods or tatable seruices." Exempting exported services will
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increase the cost of doing business and also make Kenya a less competitir,'e destination fbr
or-rtsourcing.

Committee's Observation
The Committee observed that the above proposal seeks to delete the proposed
amendment on paragraph t of the Second Schedule in the Bill. The proposed amendment
in the Bill is intended to remove challenges in determination of services done in Kenya by
a resident Company but pr-rrported to be enjoyed outside Kenya thus leading to loss of
revenue through claiming of' refunds on such transactions. However, the proposed
amendment affected transportation of goods originating from Kenya to the neighbouring
countries. In order to retain the competitiveness of the transportation sector, an
amendment to the Second Schedule is proposed in order to provide zero rating on
transportation of goods originating fiom Kenya to a place outside Kenya.

Tax Procedures Act
352. The proposed increase in the audit period from five (5) to seven (;) years, as provided for

under clause 29 of the Bill be deleted because persons who make a volunteer declaration
utrder the Voluntary Tax Disclosure Program (VTDP), could be subject to an additional
assessment in respect to the areas of voluntary disclosure, which is not the aim of the
pro[Jram. This may affect taxpayers' willingness to take advantage of the Plogram since
an audit may be triggered fbr the remaining two years not captured under VTDP.

Committee's Observation
The Committee agreed to the deletion of clause z8 (a), (c )and clause 29

353. They sr"rbmitted that the provision fbr withholding VAT exemption should not be deleted
but be retained, noting that despite the reduction in the VAT withholding tax rate, some
suppliers may still find themselves in a significant VAT refund position.
Committee's Observation

.95*. Insert a new sub-section under section *7 of the TPA to read as fbllows: "I{/here on the

filury olf an income tar returtt, a tarpayer has oaerpaid tar for the yar o;f incorne, the amount
ouerpaid can be translferred to anotlur year of income based on a written application b1, the
tarpayer, and the amourut oaerpaid zaill be transferred zaithin Go days of the receipt of the
application. Where the reaenue authorily needs to aerfii the trans;fer, it u,ill complete tlte process
within the 6o days proaided'. Instalment taxes are based on estimates and upon submission
of returns, the self-assessed tax liability fbr the period may be lower than the prior year
liability which was used to estimate instalment taxes.

Committee's Observation
The proposal by RMS seeks to introduce an oflset of overpaid tax against luture tax
liability upon verification of overpaid tax by the Commissioner. The provision for offset
provided under this Section covers all tax heads and therefore the proposed new
provision by RMS is a duplication.

The aim of the proposal in the Bill is to provide that interest or penalties shall not accrue
on the amount applied to the payment of the outstanding tax fi-om the date of the
notification to the taxpayer.
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Excise Duty Act
355. Opposed the proposed definition of "other feei' under clause zs(c) because it is

retrogressive and is likely to lead to ambiguity of the scope of interest that is exempt
fiom excise duty, a deficiency that had already been cured by the Finance Act 2019.

Committee's Observation
The Committee observed that the above proposal seeks to delete the proposed
amendment on the definition of 'other fees'. This will negate the intended objective of
reducing the tax expenditr,rre. This will also erode the tax base and is therefore not
supported

S.48 DELOITTE & TOUCHE
Deloitte and Touche memorandum submitted their memoranda Refl FK/NA/o1062l. They
also made oral presentation belbre the Committee on 2nd June 2021. They proposed THAT-

Income Tax Act
356. The proposed definition of permanent establishment ('PE') as provided fbr under Clause

z(b)of the Bill be amended. They recommended that the threshold relating to the number
of days is amended to one hundred and eighty-three days. The recommended proposals
are intended to align with the international best practice and maintain consistency with
the model tax conventions.

Committee's Observation
The Committee observed that the proposal by Deloitte and Touche seeks to increase the
number of days fbr services to qualify as a permanent establishment fiom 9l days to 183
days. The e{Iect of this will prohibit the government fi'om taxing such services until tgg
days. In view of this, the Committee rejected the proposal.

357. The proposed definition of "itfrastructure bond'should be deleted and replaced with the
following: " Infrastructure bond tneans a bond issued by the Goaernment of Keryta or State-Ozaned
Agencies for the rtnancing of a strategic public ittfrastructure facility including a road" hospital"
port, sportingfacility, water and sezaerage system, a communication netzaork or an energl projecf .

The proposed amendment to inch"rde energy sector projects in the listing of strategic
public infiastructure will enable the sector to attract investors and as such make it easy
for the players to borrow.

Committee's Observation
The proposal was agreed to so as to include energy projects in the definition of the term
" infrastructure bond' .

358. The proposal amending Section l2E (l) of the ITA should be deleted and replaced with
the following: "Notztithstanding any other proaision of this Act, a tat to be knozun as digital
sertice tar shall be payable by a non-resident person wlnse income;from the proaision of seruices is

deriaedfrom or accrues in Kenya through a business carried out oaer the internet or an electronic
neh.aork including through a digttal marketplace." This aligns Section t2E (t) with the
provisions of Section s(z) (ac) and eliminates any likely ambiguities.

Committee's Observation
The proposal by Deloitte and Touche seeks to align the scope of digital service tax with
the proposed amendment to Section 3 (2) (ca) so as to cover income accruing over the
internet or electronic platform including through a digital market place. The Committee
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observed that the proposed amendment will provide clarity and as such proposed an
amendment to clause 5 in line with Deloitte and Touche.

359. The Bill should be amended in clause 5 by introdr,rcing a proviso under section tzE (i) to
read as fbllows: " Proaided that Digital serrice tar slmll only apply to a person wlto has prouided
digttal seraices or erpects to make digtal seraices, the ualue of whtch is fiue million shillings or
more itt any period of tzaelae monthi'. Exempting income below a given threshold from
Digital Service Tax (DST) will cushion small and emerging entrants into the market as

the DST may take up a significant part of the revenues of such nascent players. In
addition, the effort to administer DST on revenues below a certain threshold may not be

commensurate to the tax yields thereon.

Committee's Observation
The proposal by Deloitte is to provide a threshold of KSh. 5 million for a person to be

subjected to DST. Considering this tax applies to non- residents and have no physical
presence, it will be difficult to monitor whether one has reached a threshold or not. This
will create loopholes for revenue leakages and is therefbre not supported. In view of this,
the Committee re.fected the proviso.

.360. The Bill should be amended in clause 5 introducing a pro'u'iso to be to read as follows:
" For Aaoidance of doubt, non-resident persons zaith Perrnanent Establishments in Kenya are
outside the scope of Digttal Seraice ?a-r'. Non-residents with permanent establishments in
Kenya are treated fbr tax purposes like residents. The proposed amendment will
eliminate the perceived bias and provide a level playing ground for the non-resident
persons with PEs in Kenya with resident persons.

Committee's Observation
The Committee observed that the proposed amendment by Deloitte to include a proviso
that exclr"rdes the non-residents with a PE from DST will create loopholes that may lead
to tax leakages. For example, where a non-resident person offers digital sen'ices but not
through its PE in Kenya such an exclusion will mean that this non-resident person does
not pay DST. In view of this, the Committee rejected the proviso to exempt non-resident
persons with Permanent Establishments in Kenya fr om DST.

361. Amend sub-clatrse 5(c) of the Bill to read as fbllows; "(s) Despne subsectiort (t), digttal
seruice tar shall not apply to income chargeable under sectiort sd'. The recommended proposal
shall ensure equity in taxation and encourage non-l'esidents whose income is taxable
under section s(2) to invest in Kenya.

Committee's Observation
The Committee observed that the amendment is targeted on non-resident companies.
The proposal to exclude the non-residents with a Permanent Establishment from DST
will create loopholes that may lead to tax leakages and therefore not supported. For
example, where a non-resident person oflers digital services btrt not through its PE in
Kenya such an exclusion will mean that this non-resident person does not pay DST.

362. They supported the proposal to remove the capping of the tax loss utilisation period
under clause o(b) of the Bill. Further, they recommended introduction of the proviso
under Section l5 (4,) of the ITA to read as follows: "Prouided that this Section shall also

apply to any unerpired accumulated tar losses as at I July 2091". The recommended
amendment will ensure that there is no ambiguity in dealing with unexpired prior year
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losses as at the date the provision becoming eflective. It will also pre-empt any potential
tax disputes with the KRA.

363. The proposal to introduce earnings before interest, taxes, depreciation and amortization
(EBITDA) based interest limitation rule would discourage businesses fi'om
borrowing/debt-financing, resulting to negative impact on the economy, as many
businesses depend on loans for capital.

364. They recommended the following: (i) Allowing individuals to claim interest without any
restrictions; Allowing companies that are not foreign controlled, start-ups, Special
Purpose Vehicles (SPVs), real estate firms and businesses operating in capital heavy
sectors to only restrict interest that is paid to non-resident persons; (ii) Allowing persons
who are affected by the interest limitation rule to carry forward any excess interest for
deduction against subsequent profits; (iii) financial institutions licensed under the Fourth
Schedule to the ITA; and (iv) Introdr-rcing a clause that will exclude interest on existing
debt/ loans fiom the scope of debt/loans whose interest would be subject to the
EBITDA-based interest limitation rule.

Committee's Observation
The Committee agreed to make exemptions to the EBITDA rule on banks or financial
institutions licensed under the Banking Act; and micro and small enterprises registered
under the Micro and Small Enterprises Act,Zol2 as well enterprises that supplies solar
power equipment to low-income households.

565. An amendment be made on the threshold of turnover that the Multinational Enterprises
(MNEs) should meet for the Ultimate Parent Entity (UPE) to comply with this
requirement. They recommended a threshold of KSh. one billion per year. The effort to
administer the annual returns on MNEs that do not meet a de-minimis threshold may not
be commensurate to the benefits.

Committee's Observation
The Committee noted that the proposal seeks to provide for a threshold of gross
turnover. The threshold will be prescribed through a regulation as it varies from one
jurisdiction to another. In view of this, the Committee rejected the proposal to provide
threshold in the proposed amendment as it is not necessary.

960. A recommendation be made on the introduction of a proviso under Paragraph t (d) of the
Second Schedule to the ITA in the correct alphabetical order. The proviso should read as

follows: " For aaoidance of doubt, inaestment alloz.aance on any written doutn aalues as at tlrc date

of charuge from reducing balance to straight line basis shall be claimed on a straight-line basii'.
The recommendation guarantees the much-needed certainty and pre-empt any potential
tax disputes with the KRA.

Committee's Observation
The Committee agreed to the proviso in order to provide a transitional period

967. The proviso appearing under Section 7A of the ITA be amended to read as follows
immediately after the words this Act: "...and diaidends distributed b2 a power producing
company iru zphich the Goaernment of Kenya outns at least forly-fiae per cent of its sharei'.
Compensating tax will majorly arise on the basis that the power producers are in tax loss
position. Most players are in a tax loss position due to accelerated capital allowances.

Report ofthe Departmental Committee on Finance and National Planning on the consideration ofthe Finance Bill, eoct
9+



Taxing the untaxed profits will negate tax rationale for the tax incentive as it will claw
back all the benefits.

Committee's Observation
The Committee observed that the current provision only exempts collective investment
schemes fi om taxation of dividends distributed from untaxed profit since the collective
investment schemes are exempt from corporation tax. This is because the schemes are
vehicles for individual to invest in capital markets and therefore not equivalent to power
producing companies. In view of this, the Committee rejected the proposal.

Value Added Tax
568. The zero-rating of exported taxable sen'ices be maintained and firrther guided by

international best practice and generally accepted principles of VAT on international
trade, the Cabinet Secretary fbr the National Treasury (CS) develops regulations to aid
the taxation of services that are traded across borders. This is pursuant to the CS's
mandate under Section O7 of the VAT Act, 2013.

Committee's Observation
The Committee observed that the above proposal seeks to delete the proposed
amendment on paragraph t of the Second SchedLrle in the Bill. The proposed amendment
in the Bill is intended to remove challenges in determination of services done in Kenya by
a resident Company br"rt purported to be enjoyed outside Kenya thus leading to loss of
revenue through claiming of refunds on such transactions. However, the proposed
amendment aflbcted transportation of goods originating from Kenya to the neighbouring
countries. In order to retain the competitiveness of the transportation sector, an
amendment to the Second Schedule is proposed in order to provide zero rating on
transportation of goods originating fiom Kenya to a place outside Kenya.

369. The proposal to move the VAT status of the supply of ordinary bread fiom zero-rated
products to taxable at 160/o be deleted. This is because of the gains made through zero
rating of ordinary bread could disproportionately be reversed throLrgh increased cost of
living for the ordinary Kenyan.

Committee's Observation
The Committee agreed on the proposal to zero-rate supply of ordinary bread

37o. The proposal in Paragraph t t+ under Part A of the First Schedule is amended by
inserting the words " of Kenya or a?ry goaentment agenq) implementing energt projech"
immediately after the word "Goaentmenl'. The proposed change will eliminate the
drafting error especially where the Bill refers to taxable goods sr"rpplied to persons as
opposed to by persons. In addition, the proposal will capture the spirit and provide clarity
that the exemption applies to energy projects that are undertaken by Government
agencies and not necessarily the Government itself.

Committee's Observation
The proposal will increase tax expenditure and as such, the Committee rejected it

371. LPG in the zero-rating be reinstated under second schedule noting that the move to tax
LPG at t6% will negatively impact on the citizens especially at such a time when the
Government is encouraging Kenyans to adopt use of clean energy.
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Committee's Observation
The Committee rejected the proposal to reinstate LPG under the zero-rating schedule.
This is because zero rating LPG will attract inpr"rt tax refirnd which will consequently
contribute to tax expenditure.

3i2. The transfer of business as a going concern be reinstated under Part 1 of the First
schedule to the VAT Act, by introducing the following paragraph in proper numerical
order. " The transfer of a business as a goirtg concern by a registered person to another regtstered
person". Reinstatement of exemption of transfbr of business as a going concern will
support businesses which require restructuring post COVID-tg.

Committee's Observation
The proposed amendment seeks to reverse the exemption from VAT that were removed
throLrgh Tax Laws (Amendment) Act, 2o2o. The removal intended to reduce tax
expenditure which stood at 60/o of the GDP which was the highest in the region. Reversal
of this exemption as proposed, will negate the objectives of reducing tax expenditure and
also erode the tax base. In addition, it will create uncertainty in the tax policy since these
amendments were made last year.

s73. The proposal to reinstate taxable supplies imported or purchased for the construction of a
power generating plant under Part t of the First schedule to the VAT Act, by
introducing the following paragraph in proper numerical order: "Tarable suppltes,

euluding motor aehicles, imported, or purchasedfor direct and eulusive use in the construction of
a power generating plant b1 a compan3/, to supply electrici$ to the national grid approaed by

Cabinet Secretary for National Treasury upon recommendation by tlrc Cabinet Secretary

responsiblefor energi'. The cost of constructing a power plant is huge and relies heavily on
debt financing. The removal of the exemption mid-way may lead to cash-flow constraints
that were not envisaged at inception.

Committee's Observation
The proposal will increase tax expenditure and as such, the Committee rejected it.

Employee Taxes (Excluded from the Bill)
ST.t. Section 5(G)(a) of the ITA is deleted and replaced with the following: "the benefix

chargeable shall accrue regardless of whether such a plan is registered as a collectiue inaestment

scheme within the meaning of the Capital Markets Act or not, and shall accrue to the employee at
the date of erurcising the option." An employee receives a cash benefit only at exercise, yet
the tax point is vest. Since exercise comes before vest, tax is therefore financed by either
the employer or the employee from his own pocket or the benefit is reduced by the
eqr.rivalent of tax amount. This may act as a disincentive to the employees.

Committee's Observation
The proposal will lead to erosion of revenue base. The Committee therefore rejected the
proposal

375. Section 5 (z) (a) (iii) should be deleted and replaced with the following "notzaithstanding

the provisions of sub-paragraph (ii), where such amount is receiaed by an employee as payment of
subsistence, traaelling, entertainment or other allozaance, in respect of a period spent outside his

usual place of work z.uhile on fficial duties, the amotntt not etceeding the public seruice prescribed

rates for the duration of that period shall be deemed to be reimbzrrsement of the amount so

etpended and slmll be etcluded in the calatlation of his gains or profih. Public sertice rates utill be
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as proaided by the Salaries U Remuneration Commission" . The KSh. 2,ooo per day cap is quite
low considering the prevailing inflation rates and economic situation. Alignment of the
tax-fi ee per diem threshold in line with the public-sector rates advances the equity canon
of taxation.

Committee's Observation
The Committee rejected the proposal at it will increase tax expenditure.

376. Section 5(z) (b) of the ITA is amended to read as follows: "(b) saue as otherwise erpresslt
proaided in this sectiott, tlrc ualue of a beneftt, aduantage, or facility of whatsoeaer nature the
aggregate ualue zahereof is not less than sirty thousand shillnrys granted in respect of employment
or seruices rendered'. The provision was introdr.rced in 2oo5 and has been in existence for
16 years despite changes in inflation and economic conditions.

Committee's Observation
The Committee rejected the proposal at it will increase tax expenditure.

\ii. Paragraph z of the Third Schedule to the ITA is amended to read as follows: "2. Insurance
RelieJ. The amount o;[insurance relief shall befifieen per cent of the amount of premiums paid but
shall not erceed one hundred and tzuen$ tlnttsand shillings per annum." This will encourage
uptake of insurance products relating to education, life and medical hence is aligned with
the government's development agenda.

Committee's Observation
The Committee rejected the proposal at it will increase tax expenditure.

378. Insert a new Section s (i) which provides as follows: "Where an employee is proaided with a

telephone, data or internetfor both business and personal use, the tarable benefit zrill be I o% of the
bills." Due to the current operating environment as a resrilt of the COVID-19 pandemic,
employees are incurring higher telephone, data or internet on business activities more
than the 7O%o envisaged by the Commissioner.

Committee's Observation
The Committee rejected the proposal at it will increase tax expenditure.

579. Section s(zB) of the ITA be amended by deleting the words "higher oyf. F'urther, that the
section be amended to read as follows: "(zB) Where att employee is proaided with a motor
uehicle by his employer, he shall be deemed to haae receiaed a benefit in that year of income equal to

- (o) e% of the initial capital erpenditure on the uehicle by the employer, wlrcre the uehicle ts fiae
years old and belou'; (b) t o/o of the initial capital erpenditure oru tlte uehicle by the employer, where
the aehicle is aboaefiue years olfi (c) Is t% of the initial ca?ital erpenditure on the aehicle by the
emplojter, where- (i) the motor aehicle n bought and assembled/manufactured in Kenya; or (ii) tlte
motor aehicle u a lrybrid or an electric car. (d) so';6 of the cost of hiring or leasing, uthere tlrc
aehicle is hired or leasedfrom a third party. Prouided that - zalrcre an employee has restricted use

of such motor aehicle, the Commissioner shal[ if satisfied of that fact upon proof by the emploltee,

determine a lower rate of benefit dependntg on the tnage ctf the motor aehicle." The ITA does not
provide guidelines on how to apportion the benefits derived from a company leased car.
Leased cars, similar to company owned cars, ale provided to an employee primarily for
business use and occasionally the employee may use the vehicle fbr personal use. The law
seeks to tax the personal use.
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Committee's Observation
The Committee rejected the proposal at it will increase tax expenditure.

38o. Section 5(+) of the ITA be amended to inch"rde the fbllowing sub-sections: "i) An amount
paid by the employer either directly or through an insurance company to cover gym
membership or annLral wellness check-up;j) Amounts paid by the employer for temporary
language/ cultural classes, house finding services for employees hired from outside
Kenya. For purposes of this subsection 5(+) $) "Temporary housing means accommodation

paid by the employer for not more than 30 dayi'. The exemption of wellness and health
benefit costs will enable the private sector and employers to contribute to healthcare by
investing in a healthier workforce. These exemptions are aimed at reducing the medical
costs incurred by Kenyans because of some lifestyle diseases.

Committee's Observation
The Committee rejected the proposal at it will increase tax expenditure.

Excise Duty Act
381. Amend definition of the term "interest" in Part III of the First Schedule to the Excise

Duty Act (EDA), to read as follows: "interest (other than interest charged to tar) nTedt$ interest

payble in aryt manner in respect of a loan, deposit, debt, claim or other right or obligation, and

includes a premium or discourtt by zaay of bterest and a commitment or seraice;fee paid in respect

of ary loan or tedit or an Islamicfinance returi' . The proposed change is retrogressive and
is likely to lead to ambiguity of the scope of interest that is exempt fi om excise duty, a

deficiency that had already been cured by the Finance Act 2o19. If the spirit is to charge
excise duty on loan related fees and commissions earned on loans, the same is likely to
result to high cost of borrowing which may deter economic growth.

Committee's Observation
The above proposal by Deloitte and Touche seeks to delete the proposed amendment on
the definition of 'other fbes'. This will negate the intended objective of reducing the tax
expenditure. This will also erode the tax base and is therefore not supported. Further,
the proposal seeks to introduce a definition of the term 'interest' and align it with the
definition provided under the Income Tax Act. It is noted that the definition provided
under the ITA has a wide scope as it is intended for the imposition of the income tax. If
the same is adopted fbr excise duty purposes, it will erode the tax base as it will expand
the scope of tax exemptions. In view of this, the Committee rejected the proposal by
Deloitte and Touche.

382. Opposed the provisions under clauses 28 and 29 because the proposal is likely to present
a lot of uncertainties to taxpayers especially where the Commissioner fails to carry out an

audit for a prolonged period. Further, this increases the risk that instances of non-
compliance noted may result in significantly higher cash flow demands given the wider
periods open for audit.

Committee's Observation
The Committee agreed to delete clause zs (a) and (c) and clause 29

383. Delete clause 52 because taxpayers in perennial VAT credit positions due to the
application of Withholding VAT (WHVAT) will be detrimentally impacted.

Committee's Observation
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The Committee observed that the above proposal seeks to delete from the Finance Bill
the proposal to delete Section +2A (,1A) of the TPA. The proposal in the Bill seeks to
remove the Commissioner's powers to exempt any supplier from application of WHVAT.
The provision is no Ionger relevant going lbrward considering that the rate of WHVAT
was reduced from a%o to 2%o and the fact that excess input tax resulting from WHVAT is
refundable. In view of this, the Committee rejected the proposal.

384. Amend the proviso under Section +7 (l) of the TPA by adding the following phrase after
2Ol3: "...and where a tatpayer o?ts, bt u:a1 of notifiing the Comm'issioner, to utilize oaerpaid
tat in offsetting tar due under the same tar obligation Sectiort 47 (t) shall not apply. The
tatpayer shall notifi the Cctmmissioner at least 90 days prior to the tar &te datd'. The
introduction of this proviso will ptrt to an end the conflicts between taxpayer and the
KRA with respect to the utilisation of overpaid taxes against future tax liabilities. This
will enhance equity since the KRA does not pay interest on overpaid tax. In addition, the
proposal is expected to reduce further accumulation of tax refirnds which National
Treasury has been stmggling to clear.

Committee's Observation
The Committee proposed an amendment to provide that that once the Commissioner'
notifies that he is satisfied that there is an overpayment of tax, the it is deemed to be
ofibet against future tax liabilities.

385. Delete the phrase "tlrc date of tlrc nottfcation" under Section 47 (+A) and replace with the
phrase "the date the ouerpayment first arosd'. This proposal will serve to ensure that
penalties and interest relating to outstanding tax to be oflbet against an ascertained and
approved refirnd stop computing at the point the refirnd first arose.

Committee's Observation
The Committee obser"'ed that the above proposal by seeks to amend the pro','ision in the
Bill. In so doing it makes an assumption that once a notification has been issued, it is as

good as a confirmation of the verification of the refunds. This is however not correct as

the refund claims have to be verified. The notification cannot be sufficient in this context
and this the proposal is not supported.

386. Clause 42 be deleted because the proposal will likely increase the cost of business and
negatively impact the ease of doing business with respect to non-resident persons trading
in Kenya 

"'ia 
a digital marketplace and without a physical presence in the country.

Committee's Observation
The Committee observed that the amendment proposed in clause *2 seeks to include
vendors using digital market in the requirement to provide PIN to the platform
providers. Currently, vendors r"rsing digital platforms are not obliged to provide the PIN
as part of the information required by the platform providers and the Commissioner does
not have a legal basis to require the provision of this PIN to the platform providers.
In the case of non-residents with no physical presence Section 15 A provides fbr the
appointment of a tax representative who the Commissioner General shall issue a PIN for
purposes offiling tax returns.

Miscellaneous Fees and Levies
387. Paragraphs xxvi and x o1'Part A and Part B of the Second Schedule should read as

follows: " such other goods the erumption of which the Cabinet Secretary majt determine is in the
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i
public interest, or to promote inuestment and the aalue of which shall not be less than three hundred
million shillnryi'. The proposed amendment will ensLrre that the cost of public interest
pro.iects or projects that promote investment is kept at minimr"rm while ensuring
maximum value especially f,or public projects. The reduced threshold will broaden the
scope of the pro.iects that qualify and effectively cover several projects.

Committee's Observation
The Committee observed that the above proposal by Deloitte and Tor.rche seeks to reduce
the threshold under which the Cabinet Secretary can waive IDF to promote investment
to three hundred million from the proposed Ksh Five Billion. The proposal to increase
the threshold from Kshs. 2ooM to SBillion was informed by the need to protect the
erosion of the revenue base that was witnessed when the threshold was two hundred
million. In addition, an investor of Kshs 5 billion is likely to have bigger impact on the
economy in terms of creation of the employment to the citizens and valr"re addition across
the value chain. In view of the above, the proposal by Deloitte to reduce the threshold to
Kshs. 3oo million is not supported.

3.49 MR. CHARLES WANGUHU
388. In his petition dated 13tl'May 2021, he petitioned the National Assembly to: (i) Review to

reduce the amount of taxes and levies charged on petroleum products to alleviate the
burden on the consumer; (ii) Revoke the intended increment and amends the imposed
VAT on LPG including propane from the standard rate to the previous rate; (iii) Direct
the Cabinet Secretary to explain the reasons for the sharp increase in the petroleum
development levy, provide an account of how previous generated fiom the levy has been
utilized, and provide relevant enabling legislation relied upon fbr compensation of private
sector players; (iv) Halt or decline any intended increase in VAT by 6"/o on petroleum
products; (v) Direct the Cabinet Secretary to formulate regulations on the purpose,
objectives and operationalization of the petroleum development levy fund, together with
a transparency and accountability fi'amework as required under the Petroleum Act; and
(vi) Direct the Cabinet Secretary to clarify and make regulations on the intended subsidy
fr-rnction/objective of the petroleum development levy inclLrding how this will be

implemented. With international oil prices on an upward trend, it is expected that it left
unchecked, prices will continue to increase, further worsening the existing poor socio-
economic status of Kenyans.

Committee's Observation
The Committee rejected the proposal as it will lead to revenue loss

3.5O COCACOLA
389. In their memorandum, they proposed a review of'the Electronic Goods Management

System (EGMS) regulations to reduce the cost of the excise stamps by 10 cents, thus
revising the cost of non-alcoholic beverages from 60 cents to 50 cents and for bottled
water fi'om 5O cents to *O cents. Further, that the capital expenses incurred in the
implementation of trGMS be treated as an allowed expense for tax purposes as these
costs borne by the tax payer to assist the government in tax compliance, widening the tax
base and increasing excise tax collections. The cost of stamps remains too expensive as

soft drinks have small margins after dedr-rction of the cost of production, VAT and excise
tax. The excise stamp cost also affects the margins of other participants in the value
chain. Redr"rcing the cost of tax stamps will result in maintaining affordable solutions for
consumers and sustain investment and employment across the value chain.
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Committee's Observation
To be addressed under the Electronic Goods Management System (EGMS) regulations
in line with Statutory Instruments Act, 2013.

39o. They recommended that section to of the Excise Tax Act be amended to empower the
Commissioner to adjust the specific rate of excise duty for inflation every three years,
noting that a yearly inflation adjtrstment impacts on the producer's capacity for
production and distribution of excisable products which have a ripple eflect on micro and
small enterprises along the value chain.

Committee's Observation
The Committee observed that Section to of the Excise DLrty Act provide powers to the
Commissioner General to adjust the rates of excise duty on excisable goods that have a
specific rate of tax to account fbr inflation. The adjustment is meant to ensure that
Government revenue from excisable goods subject to specific rate of excise duty is not
eroded. However, the Finance Act, 2o2o amended Section to of the Excise Dtrty Act to
provide flexibility to the Commissioner General in consultation with the Cabinet
Secretary, National Treasury and planning to ad.just the specific excise duty rate on
excisable goods depending on prevailing economic circumstances. This therefore, does
not require further amendments to the law. In view of the above, the Committee rejected
the proposal.

3.5I GRANT THORNTON TAXATION SERVICES LIMITED
In their memorandrrm dated Sotl'May 2o21, they proposed the following amendments:

Income Tax Act
391. Amend clause 7 by providing that the proposed EBITDA remains the accounting/book

amounts instead of the tax figr"rres on the basis that the tax amount is an adjusted amount
that varies fiom sector to sector. This is to provide clarity on whether the EBITDA
refbrs to the book/accor-rnting EBITDA or tax EBITDA.

392. They proposed that clause 12 is amended in order to protect some of the tax provisions
like the Second Schedule to ensure that there are no changes aside lrom additional
incentives for instance within five years. This is to prevent uncertainties in the business
environment since businesses are not able to plan accordingly.

Value Added Tax Act
393. Amend clause t5 by defining and providing clarity as to what constitutes local supply on

digital supply for pr"rrposes of VAT OR provide further gr.ridelines on how to determine a

local supply for VAT pLu'poses. This is because the amendment will increase compliance
burden for SMEs and sole proprietors who have expanded their operations into e-
commerce because it is sustainable fbr the business. The proposal does not address the
uncertainties in the determination of a local supply fbr purposes of VAT.

39+. Opposed clause 2o because it withdraws legislative functions fi'om Parliament to the CS
in charge of Finance.

Committee's Observation
The Committee adopted their proposal.
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395. They supported the amendment to exempt the purchase of specialised solar equipment
from VAT. Alternatively, they proposed that the items should be reclassified from
exemption to zero-rating to allow investors to claim input VAT on VAT charged for the
installation of solar and wind power in order to promote investment in green energy and
a cleaner environment.

Committee's Observation
The Committee adopted their proposal

396. Delete clause 2l because imposition of VAT on ordinary bread and disposable plastic
syringes and other syringes will increase their prices hence add a huge burden to the
common citizens who are yet to recover from the adverse economic effects of COVID-I9.

Committee's Observation
The Committee adopted their proposal

397. Delete clause 22 because the affected companies may charge higher prices for exported
services in order to recover the VAT paid on the cost of production. This may render the
export of services from Kenya less competitive.

Committee's Observation
The Committee adopted their proposal.

Excise Duty Act
398. Amend clause 25 by deleting the proposal to introduce 2O%o excise duty on betting on

because the betting sector is overburdened by difibrent tax obligations. The Government
should impose administrative regulations to regulate operations in the sector rather than
discourage investments in a single industry.

Committee's Observation
The Committee observed that the proposed rate of excise on betting is high and may end
up not achieving the intended revenue as most players will opt for international
platfbrms for the betting activities. The Committee further observed that the there are
other forms of activities under the Betting, Lotteries and Gaming Act that have not been
subjected to excise duty. In view of the above the Committee proposed to apportion the
twenty percent excise across all betting and lottery transaction, that is betting, gaming,
prize competitions and lottery, at seven-point five percent. As such, the new amendment
will raise up to 3o% on excise dr"rty on all the betting and lottery transactions as against
the 2Oo/o that was initially proposed in the Bill.

399. Amend clause 25 by deleting the proposal to introduce 2Oo/o excise duty on processing
fees on borrowing because it will increase the cost of credit since financial institutions
will transfbr the cost to borrowers.

Committee's Observation
The amendment as proposed in the Bill is meant to create more revenue streams and
therefore the deletion would lead to projected revenue loss of approximately KShs. 68o
million. Furthermore, these are revenues fbr banks and hence should be excisable.
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Tax Procedures Act
4,oo. Amend clause 28 by deleting the proposal to extend the period taxpayers are required to

keep financial records for investigation by KRA because it shall add to the taxpayers'
administrative costs.

Committee's Observation
The Committee adopted their proposal.

4,o1. Amend clause r1,o so as to prevent concurrent prosecution against similar issues/matters
in an ongoing proceeding as its against fair administration ofjustice whereby the accused
lacks sufficient time and resources to prove their case.

Committee's Observation
The Committee adopted their proposal.
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PART IV

4 COMMITTTEE RECOMMENDATION
aaz. The Committee having considered the Finance Bill, %oQt recommends that the House

approves the Bill with amendments as proposed in the schedule.
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PART V

5 SCHEDULE OF PROPOSED AMENDMENTS
The Committees proposed the following amendments to be considered by the House in the
Committee stage:

CLAUSE z
4,o3. Amend clar"rse z (a)of the Bill -

(a) in the proposed definition of the term"control' by-
(i) deleting the word "or" appearing in paragraph (f) (i) and substituting therefor the

word " and';
(ii) by deleting paragraph (0 (ii) and substituting therefor the following new sub

paragraph-
(ii) upon assessnlent, the Commissioner deems influence in the price or
other condition ofthe supply ofthe purchases ofanother person;

Justification
The amendment is intended to link the supply of purchases with the assessment of
the Commissioner leading him to deem control. The amendments intended to
separate the ordinary market activities that have nothing to do with control.

(iii)deleting the word "o/' appearing in paragraph (g) (ii) and substituting therefor the
word " and';

(ir')by deleting paragraph (g) (ii) and substituting therefor the following new sub
paragraph-

(ii) upon assessment, the Commissioner deems influence in the price or
other condition ofthe sales ofanother person;

Justification
The amendment is intended to link the price and conditions of sale with the
assessment of the Commissioner leading him to deem control. The amendments
intended to separate the ordinary market activities that have nothing to do with
control.

(b) in the proposed definition of the term"infrastntchre bond'by inserting the words "or
energt projecl' immediately after the words " commurication network" .

Justification
The amendment is to include energy projects in the definition of the term
infrastructure bond.

CLAUSE s
4o4. Amend clause s(b) of the Bill in the proposed new paragraph (ba) by inserting the words

" or electronii' immediately befbre the word " platform" .

Justification
The amendment is to expand the definition of digital marketplace to include the
word electronic, in order to capture electronic sale transactions.
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NEW CLAUSE
*o5. Amend the Bill by inserting the fbllowing new clause immediately after clause 4,-

aA. The Income Tax Act is amended in section I I by inserting the fbllowing new sub-
section irnmediately after sub-section (3)-

(3a) In the case ofa registered trust, subs-section (3) shall only apply to-

(a) any amount that is paid oLrt of the trust income on behalf of any beneficiary and
is used exclr-rsively for the pllrpose of edLrcation, medical treatment or early
adulthood housing;

(b) income paid to any beneficiary which is collectively below ten million shillings
in the year of Income;

(c) any other such amount as the commissioner may prescribe from time to time
and at such rate as prescribed in paragraph s of the Third Schedule.

Justification
The amendment is as a consequence to the proposed changes in trust law to allow
for family trusts. The proposed amendment is to provide the family trust income
be deemed as income under the Income Tax Act.

NEW CLAUSE
-[o6. Amend the Bill by inserting the fbllowing new clause after clause ,tr-

*A. Section tzD of the Income Tax Act is amended in sub-section (t) by inserting the
fbllowing new paragraphs immediately after paragraph (e)-

(f) that person is not engaged in manr"rfhcturing and whose cumulative inr,'estment in
the preceding fbur years is at least ten billion shillings; or

(g) that person is not licensed under the Special Economic Zones Act, 2O15.

Justification
The amendment is to exempt from Minimum Tax a person who is engaged in
manufacturing and whose investment cumulative investment is at least ten billion
shillings and also a person who is licensed under the Special Economic Zones Act.

CLAUSE 5
*o7. Amend clause 5 by deleting the proposed paragraph (a) and substituting therefbr the

fbllowing new paragraph -
(r) by deleting sub-section (t) and substittrting therefbr the fbllowing new sub-section-

(t) Notwithstanding any other provision of this Act, a tax to be known as digital
selvice tax shall be payable by a non-resident person whose income from the
provision of services is derived fi'om or accnres in Kenya throLrgh a business
carried out over the internet or an electronic network including through a digital
marketplace.

Justification
The amendment is to clean up the provision in line with the amendment in clause
s(a) and to specify that the tax does not apply to resident persons.
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CLAUSE z
.1,o8. Amend clause 7 (a) of the Bill in the proposed paragraph (t) by inserting the following

new sub-paragraph immediately after sub-paragraph (ii)-
(iii) this paragraph shall not apply to -

(A) banks or financial institutions licensed under the Banking Act;
(B) micro and small enterprises registered under the Micro and Small

Enterprises Act, 2012; and
(C) enterprises that supply solar power equipment to low-income households

Justification
The amendment is to exclude banks and Micro and Small Enterprises from the
application of the proposed thin capitalization provision.

NEW CLAUSE
4,o9. Amend the Bill by inserting the following new clauses immediately after clause 8-

8A. Section 25 of the Income Tax Act is amended in sub-section (7) in the definition of
the term " settleruent' by inserting the words " through a registered _fo*iU trust or"
immediately after the words "transfer of asseti'.

88. Section 26 of the Income Tax Act is amended in srrb section (s) in the definition of
the word " settlement' by inserting the words " other tlrun a regtstered family trust"
immediately after the word "couermnf'.

Justification
The amendment is as a consequence of the proposed changes in trust law to allow
for family trusts. The amendments are in the definition of the term "settlement" to
include family trust.

NEW CLAUSE
4,1o. Amend the Bill by inserting the fbllowing new clause immediately after clause 9-

9A. Section 35 of the Income Tax Act is amended by inserting the fbllowing paragraph
immediately after paragraph (n)-

(o) transportation ofgoods other than by air or sea;

Justification
The amendment is to provide that deductions for transport by air or sea are not
allowable in computation of income tax.

CLAUSE TO

4l l. Amend the Bill be deleting the proposed clause lo and substituting therefor the following
new clause -

lo. Section 398 of the Income Tax Act is amended by deleting sub-section (t) and
sr"rbstitr,rting therefor the following new sub-section-
(t) Any employer who engages at least five university or technical and vocational

education and training graduates as apprentices for a period of six to twelve
months during any year of income shall be eligible fbr tax rebate in the year
subsequent to the year ofsuch engagement.
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Justification
In addition to the amendment proposed in the Bill to include TVET graduates for
an employer to qualify for the rebate, this is a further amendment to reduce the
number of graduate from 10 to 5.

CLAUSE T T

4,12. Delete the proposed clause I I and substitute therefbr the fbllowing new clauses -
ll. The Income Tax Act is amended by deleting section 4,1 and substituting therefor the

following new section-
41. (1) Every special arrangement fbr relief fiom double taxation made with the

Government of any country outside of the Republic of Kenya with a view of
aflording relief from double taxation in relation to income tax and any taxes
of similar character imposed by the laws of that country shall, subject to sub-
section (z) but notwithstanding any other provision to the contrary in this
Act or in any other written law, have effect in relation to income tax, and
every such agreement shall be subject to the provisions of the Treaty Making
and Ratification Act, 2012.

(z) Sub.iect to sub-section (s), where an arrangement made under this section
provides that income derived from Kenya is exempt or excluded from tax, or
the application of the arrangement results in a reduction in the rate of
Kenyan tax, the benefit of that exemption, exclusion, or reduction shall not be

available to a person who, for the purposes of the arrangement, is a resident
of the other contracting state if fifty per cent or more of the underlying
ownership of that person is held by a person or persons who are not residents
of that other contracting state for the purposes of the agreement.

(s) Sub-section (z) shall not apply if the resident of the other contracting state is

a company listed in a stock exchange in that other contracting state.

(+) In this section, the terms "person" and"underlying ownerslip" have the meaning
assigned to them in the Ninth Schedule.

11A. The Income Tax Act is amended in section alA by deleting the words "spectfiedht

the notice beittg arrangemerii'.

Justification
In addition to the amendment proposed in the Bill to delete the words "az
individual or individualC' and replace with "a person or personC', this amendment
is made to provide that Double taxation agreements/arrangements should be
considered in accordance with the Treaty making and Ratification Act and not the
Statutory Instruments Act. This is in line with the Committee's recommendations
last year during consideration of the Mauritius DTA.

NEW CLAUSE
413. Amend by inserting the following new clauses immediately after clause 11-

r 1B. Section 133 of the Income Tax Act is amended -
(u) in sr,rb-section (6) by deleting the expression"Sl" December 9o2t" and substituting

therefor the expression "3/" December 2o29';
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(b) by inserting the following new sub-section immediately after sub-section (o)-
(;) Sub.fect to the provisions of section tz of this Act, any investment allowance

on any written down values as at the date of commencement of this Act, shall
be claimed on a straightJine basis.

Justification
Section 138 of the Income Tax Act is the transitional provision. The amendments
in paragraph (a) is to extend the transition period that was given for capital
expenditure on the construction of bulk grain handling facilities supporting the
SGR in the Business Laws (Amendment) Act, 2o2o.

The amendment in paragraph (b) is consequential to the amendment in clause l2
where a change is made in the application of investment deductions from reducing
balance to in equal instalments.

r f C. The First Schedule to the Incorne Tax Act is amended -
(r) in paragraph s0 by inserting the fbllowing new paragraph immediately afier

paragraph (h)-
(g) property, including inr''estment shares, which is transfbrred or sold fbr the

pul'pose of transferring the title or the proceeds into a registered family
trtrs t.

(b) by inserting the following new paragraphs immediately after paragraph 5o-
57. The income or principal sum of a registered fhmily trust.
58. Any capital gains relating to the transfer of title of immovable property to

a fhmily trust.

Justification
The amendment is as a consequence of the proposed changes to trust law. It is
proposed to exempt certain family trust transactions from income tax.

CLAUSE TS

'1,1'!. The Bill be amended by deleting clause l2 and substituting therefor the following new
clause-
12. The Second Schedule to the Income Tax Act is amended-

(a) in paragraph t-
(i) in sLrb-paragraph (u), by deleting the words "on reducing balancd' wherever they

occur and substituting therefor the words "in equal instalments";

(ii) in sub-paragraph (b)-
(A) by deleting the words "on reducing balancd'wherever they occur and

substitLrting therefor the words " in equal instalmenti';
(B) by deleting the words "under a mining rigltt' appearing in sr-rb-paragraph

(xi);

(iii)in sub-paragraph (.), by deleting the words "o?t re&tcing balancd' and
substittrting therefor the words "in equal instalmenti';

(iv)in sub-paragraph (d), by deleting the words
sr.rbstituting therefor the words " in equal instalmenti';

o7t reducing balancd' and
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(r.) in the proviso-
(A) by deleting the words " through the national grid' appearing immediately

after the word"electricity' appearing in subparagraph (f) thereof;

(B) by adding the lbllowing new sub-paragraphs immediately after sub-
paragraph (f)-
(g)civil works include -

roads and parking areas;
railway lines and related structures;
water, industrial eflluent and sewerage works;
communications and electrical posts and pylons and other
electrical supply works; and

\'. security walls and fbncing

(h) " Farm utorki' mea?ts ;farmlnuses, labour quarter, any other immoaable
building necessary for tlrc proper operatiott of the farm,lfences, dips, draiu,
zsater and electrici$ supp$t zaorks other zr:orks necessary for the proper
operatiort of the farm" ;

(b) by inserting the following new sub-section immediately after sLrb-section (t) -
(tA). Notwithstanding paragraph l, the investment dedr-rction shall be one hundred

per cent where-
(a) the clrmulative investment valr"re in the preceding three years outside

Nairobi City County and Mombasa County is at least ten billion shillings;
or

(b) the person has incurred investment in a special economic zone.

Justifications
Clause l2 proposed to change the application of investment deductions from
reducing balance to in equal instalments.

Further, under sub-paragraph(v) (B) the definition of Civil words and formworks
for the purpose of investment deductions have been inserted.

Under paragraph (b) it is proposed to allow for 1oo7o investment deduction for
investments made outside Nairobi and Mombasa.

NE\M CLAUSE
*15. The Bill be amended by inserting the fbllowing new clause immediately after clause l2-

l2A. The Third Schedule to the Income Tax Act is amended in-
(a) paragraph s by inserting the fbllowing new sub-paragraph immediately after

sub-paragraph (p)-
(q) transportation of goods, other than by air or sea, twenty percent of the gross

amount payable;

(b) paragraph s by inserting the ftrllowing new sub-paragraph immediately after
sr"rb-palagraph fia)-
fib) in respect to the disbursement of deemed income to beneficiaries under

section I I (3) (c) the rate of twenty five percent.
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Justification
The amendment is as a consequence of the proposed changes to trust law. It is
proposed to set the rate of withholding tax on disbursements out of a family trust.

CLAUSE 19
,1,16. The Bill be amended by deleting clause l9

CLAUSE 20
4,17. The Bill be amended by deleting clause 2o

CLAUSE ST
,1,18. The Bill be amended in clause 2t by-

(a) deleting sub-paragraph (i) of paragraph (a);

TariffNumber
190l.lo.oo

Justification
The amendment was proposing to delete a specific regulation making power
relating to that section 19, yet section 19 is not being deleting. This would affect
the operationalisation of that section.

Justification
The clause was proposing to delete the requirement for submitting regulations
under the VAT Act to the National Assembly.

Justification
The proposed paragraph ss relates to Disposable plastic s5ninges. The proposal to
apply VAT at 160/o on s5rringes is being deleted.

(b) deleting sub-paragraph (ii) of paragraph (a);

Justification
The proposed paragraph o+ relates to other s5rringes with or without needles. The
proposal to apply VAT at 160/o on s5rringes is being deleted.

(") by inserting the following new sub-paragraph in paragraph (a) immediately after sub-
paragraph (iii)-

(iiia) by deleting paragraph t t t;

Justification
This is a new amendment. A proposal to delete maize flour from exempt status. it
is a consequential amendment to the amendment proposed at Clause 29 in the new
paragraph zs.

(d) inserting the following tariff number and the corresponding description in paragraph
(iv) in the proper numerical sequence-

Description
Food preparations suitable for infants or young children
put up for retail sale
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Justification
This is a new amendment to include food preparations suitable for infants under
exempt status, in order to make them cheaper.

(e) inserting the following items in subparagraph (xxiv) immediately after item 133-
13*. Taxable goods locally purchased or imported by manufhcturers or importers of

clean cooking stoves fbr direct and exclusive use in the assembly, manufhcture or
repair ofclean cook stoves;

135. Taxable sLrpplies including fish fbeding and handling, water operations, cold
storage, fish cages, pond constnrction and maintenance and fish processing and
handling, imported or ptrrchased fbr direct and exclusive use on the
recommendation of the relevant state department;

I 36. Pre-fhbricated biogas digesters
137. Biogas
138. SLrstainable firel briqLrettes fbr household and commercial use

139. The supply of denatured ethanol of tarifl number 22oi.2o.oo(fbr hoLrsehold
cooking and heating)

14,O. Denatured bioethanol of tariff nLrmber 22Oi.2O.OO

I ll. Plant and machinery of chapters 84,and a5 used for the manufhcture olgoods:
Provided that the exemption shall lapse on 3l't December 2021.

Justification
The proposed amendments are to include cleaning cooking items, fishing supplies
and plant and machinery used for manufacture of goods under exempt status.

(t) bV inserting the fbllowing paragraph immediately after paragraph (b)-
(c) in Part II, by deleting paragraph taA.

Justification
The proposed amendment relates to " transportation of sugar cane from farms to
milling factorieC'. This amendment is consequential to the amendment in clause 22
in paragraph zr.

CLAUSE ZZ
*19. The Bill be amended in clause 22by deleting paragraph (b)and substitr.rting therefbr the

fbllowing new paragraph-
(b) in paragraph I of Part A by inserting the fbllowing items immediately after

paragraph ts-

20. The transportation of goods originating from Kenya to a place outside Kenya.
21. Transportation of sugarcane from farms to milling thctories.
2Q.The supply olmaize (corn)flour', cassava flour, wheat or meslin flour and maize

flour containing cassava flour by more than ten per-cent in weight.

Justification
The proposed amendment is zero rate the items listed under paragraph 20,21 and
oo
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CLAUSE zS
+2,o. The Bill be amended in clause 25-

(u) by deleting sub-paragraph (i) in paragraph (a) and substituting therefbr the following
new sub-paragraph-

(i) by deleting the rate of excise duty appearing in the description "Imported sugar
confectionary of tariff heading 17.o4" and substituting therefbr the following rate
"Shsss per kg';

Justification
The proposed amendment is to increase the rate of excise duty on imported sugar
confectionery from Shs. 2O to Shs. 95.

(b) by deleting sub-paragraph (iii) in paragraph (a) and substituting therefbr the
following new s ub-paragraph-
(iii) by inserting the following proviso "prouided that it shall not appfu to glass bottles

importedfrom a?ry of tlze countries within the East African Communi$' at the end of
the description " imported glass bottles (ercluding glass bottles for packagtng of
pharmaceutica I pro ducts)"

Justification
The proposed amendment is to exclude import of glass bottles from the East
African community countries from the Excise Duty.

(c) in paragraph (a) by deleting sub-paragraph (iv);

Justification
The proposed amendment is to delete the proposal to impose excise duty on motor
cycles at a specific rate of t5o/o.

(d) in paragraph (a) in sub-paragraph (v) by deleting the rate corresponding the
description " Products containing nicotine or nicotine substitutes intended for inhalation
utithout combustion or oral application but ercluding medicirtal products approaed by the
Cabinet Secretary responsible for matters relating to health and other marutfactured tobacco
and manqfactured tobacco substitutes that haae been homogenized and reconstitttted tobacco,
tobacco ertracts and essences" and sr.rbstituting therefor the fbllowing new rate ",S/zs.

1,ZOO per kgj' .

Justification
The proposed amendment is to reduce the proposed rate of excise on products
containing nicotine from KSh. SOOO per kg to KSh. rcoO.

(e) in paragraph (a) in sub-paragraph (u) by inserting the fbllowing new items-
i. Single use plastic bottles of tariff heading 3923.3o.oo - Excise Duty rate of too/o.

ii. Imported pasta of tariff tgoz whether cooked or not cooked or stuflbd (with
meat or other substances) or otherwise prepared, such as spaghetti, macaroni,
noodles, lasagne, gnocchi, rar,'ioli, cannelloni, coLlscoLls, whether or not prepared
- Excise Duty rate of 2oo/".

iii. Imported ftrrniture of any kind used in offices, kitchen, bedroom and other
wooden furniture of tariff number 94,O3.3O.oO, 9+O5.,I.O.OO, 9+O3.5o.oO and
9+03.60.00 - Excise Duty rate of 25o/o.
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iv. 3907.91.OO unsaturated polyester; 3907.5O.OO Alkyd; 3905.91.OO Emulsion

VAM; 3903.2O.OO Emulsion-styrene Acrylic; 3905.19.00 Homopolymers; and
3906.90.00 Emulsion B.A.M - Excise DLrty rate of loo/o.

Justification
The proposed amendment in paragraph (") is to impose excise duty on the items
listed above at the corresponding rates. These are new amendments to the Bill.

(f) by inserting the following paraglaph immediately after paragraph (a)-
(ab) in part II by deleting the expression "the rate oJ'fiJteen percent'appearing in

paragraph I and substituting therefor the expression " the rate of tztenty percent';

Justification
The proposed amendment is to increase the rate of excise duty from 15o/o to 2oo/o

on Telephone and internet data services.

(g) in paragraph (b) by deleting the word " hueng' in the proposed new paragraph +A and
srrbstitr"rting therefbr the word " seuen-pointfiue percent';

(h) in paragraph (b) by inserting the fbllowing new paragraphs immediately after the
proposed new paragraph +A-
+B. Excise duty on gaming shall be seven-point five percent of the amount wagered

or staked.
4C. Excise dLrty on price competition shall be seven-point five percent of the amount

paid or charged to participate in a prize cornpetition.
*D. Excise duty on Iottery (excluding charitable lotteries) shall be seven-point five

percent of the amount paid or charged to buy the lottery ticket.

Justification
The amendment is to apply excise duty on all betting and lottery transaction, that
is betting, gaming, price competitions and lottery, at seven-point five percent.
Further the new amendment will raise up to SOo/o on excise duty on all the betting
and lottery transactions as against the 2oo/o that was initially proposed in the Bill.

NE\v CLAUSE
12 I. -fhe Bill be amended by inserting the fbllowing new clause immediately after clause 25-

25A. 'fhe Second Schedule to the Excise Duty Act is amended by inserting the following
new par-agraph immediately after paragraph tz-
t3. Illuminating kerosene supplies to licenced or registered manufhcturers of'paint,

resin or shoe polish in sr-rch quantities as the Commissioner may approve.

Justification
The amendment is to exempt the manufacturers of paint, resin and shoe polish
from the excise duty. This is because it is an input in the manufacture of their
products.

CLAUSE zs
422. The Bill be amended in clause 28 by deleting paragraphs (a) and (c).
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Justification
The amendment is to delete the proposed extension of the period for keeping tax
records from 5 years to Tyears.

CLAUSE 29
4%. The Bill be amended by deleting clause 29

Justification
The amendment is to delete the proposed extension of the period for amendment
of assessments from 5 years to Tyears.

CLAUSE ss
4,2,1,. The Bill be amended in clause 33 by inserting the fbllowing new sub-section immediately

after s ub-section,{,B-
+C. Without prejudice to the provisions of this section, once the Commissioner notifies of

a decision under sub-section (s) and the Commissioner is satisfied that there is an
overpayment of tax, the overpaid tax shall be deemed to have been oflbet against the
taxpayer's future tax liabilities.

Justification
The amendment is to provide that once the Commissioner notifies that he is
satisfied that there is an overpa5rment of tax, then it is deemed to be offset against
future tax liabilities.

CLAUSE +O

+25. The Bill be amended by deleting clause 40

Justification
The amendment is to delete the proposed new clause on concurrent civil and
criminal proceedings. The court has rules and procedures that deal with such
matters.

CLAUSE 4,2
,126. Clause 4,2 of the Bill be amended by deletingthe proposed item 14,and substitute therefbr

the fbllowing new item-
14,. Carrying out business over the internet or an electronic network including through a

digital marketplace.

Justification
The amendment is a clean-up as a consequence of the amendments under clause
s(b) in the definition of digital market place.

NEW CLAUSE
42i. The Bill be amended by inserting the fbllowing new clause immediately befbre clause "1,3-

azA.The Miscellaneous Fees and Levies Act,2ol6 is amended in section sA by deleting
sub-section (+) and substituting therefor the fbllowing new sub-section-

(+) The levy shall not apply to a licenced or registered manufacturer of paint, resin
or shoe polish.
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Justification
The amendment is to exempt the manufacturers of paint, resin and shoe polish
from the Anti-Adulteration Levy. This is because it is an input in the manufacture
of their products.

CLAUSE S T

*28. Anrend clar"rse st(b) by deleting the proposed definition of the term"post-retirement medical

,f""d' and substitr"rte therefbr the following new definition-
" post-retirement medical fund' nrca?ts a fund established under this Act into z.ahich contributions
are made andfrom which costs o;f medical benefits can be met in accordance zuith the medicalfund
rulei';

Justification
This amendment is to clarify that post-retirement medical fund applies to funds
established under the RBA Act. This is to weed out unregulated schemes.

NEW CLAUSE
4,29. THAT, the Bill be amended by inserting the following new clause immediately after

clause 62-
62A. Section 53B of the Retirement Benefits Act is amended by inserting the following

new sub-sections immediately atter the existing provision -
(z) Where an employer has thiled to remit contributions, the Trustees may with the

approval of the Authority, appoint the Kenya Revenue Authority, as an agent, to
collect unremitted contributions, interests, and penalties.

(s) SLrb.iect to subsection (z), the Trustees shall in writing request the Authority for
approval and shall demonstrate that they have taken all reasonable effort to
recover trnremitted contributions from a defaulting employer without any
success.

(+) The ALrthority shall either approve or reject the request in writing within
twenty-one days fi'om the date of receipt of the request.

(5) Despite strbsection (z), where the Authority is of the opinion that the Trustees
have failed or ha'u'e not made reasonable e{Ibrt to recover the unremitted
contributions, interests and penalties, the Authority shall give notice to the
Trustees instrtrcting them to appoint the Kenya Revenue Authority as an agent
to recover the unremitted contributions, interests and penalties.

(G) Upon appointment under subsection (2) or (s), the Kenya Revenue Authority
shall issue a twenty-one-day notice in writing to the defhulting employer
requiring it to remit the unremitted contributions, interests, penalties and
recover-y costs.

(;) Where an employer fhils to comply with the notice, the Kenya Revenue
Authority shall -

(r) serve such employer with an agency notice;
(b) attach the bank accounts of the defaulting employer; and
(") remit the attached Iirnds to the Scheme.
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(a) The cost of the recovery of unremitted contributions shall be borne by the
defaulting employer.

Justification
The amendment is to provide for collection of unremitted retirement benefits,
through appointment of an agent (KRA). The appointment is to be done by the
trustees of a scheme but with approval of the Retirement Benefits Authority.

NE\v CLAUSE
43o. Amend the Bill by inserting the following new clauses immediately after clause 66-

67. Section 52 of the Stamp Dr-rty Act is amended in sub-section 2 by inserting the words
"or a registeredfamily trust' in paragraph (b) after the word "establulrcd'

68. Section 117 of the Stamp Duty Act is amended in sr,rb-section (t) by inserting the
words " regtsteredfamily tntst' in paragraph (h) immediately after the word " codicil' .

Justification
The amendment is as a consequence of the proposed changes to trust law. It is
proposed to exempt from stamp duty certain family trust transactions.

I
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I7. IION. I)ROII. MOI-IAMIJD SI_IEIKIIMOHAMED. MP

19. HON. QALICITA GUITLJ WAI{IO. MP



MINUTES OF THE 44Tt' SITTING OF THE DEPARTMENTAL COMMITTEE ON
FINANCE AND NATIONAL PLANNING HELD IN THE COMMITTEE ROOM 7,
MAIN PARLIAMENT AND VIRTUALLY ON THURSDAY, tz'rH JUNE zoql AT +too
P.M.

PRESENT
l. I Ion
2. I-lon
3. I Ion,
-1.. I lon.
5. I'Ion.
(i. I lon.
1. I[on.
li. IIon.
I). IIon.
10. I lon.
I l. I lon.
12. IIon.
1.3. I Ion.
I *. I lon.
15. I Ion.
I (i. I krn.
I ?. I'krn.
I ti. I krn.

Gladys Wanga, CIIS, MP
Isaac W. Ndirangu, MP
.linrnry O. Angr.venyi, MGH, MP
Christopher Onrrrlele, CBS, MP
Shakeel Shabbir Ahmed, CBS, MP
Daniel Ii. Nanok, MP
(Dr'.) Christine Onrbalia, MP
Antllerv A. Oltrrotrrer, MP
Davi<l M. Mboni, MP
Francis K. I{inrani, MP
.loshtra C. Kanclie, MP
Stanley M. Muthartra, MP
trdith Nyenze, MP
.lanres (]ichuhi Mwangi, MP
Clatlterine Warrrgrrnr, MP
(Plof.) Mohanrrrcl Sheikh Mohamed, MP
Peter [,ochalial;ong, MP
Qalicha Grrtrr Wario, MP

Chairperson
Vice Chairperson

Deprrty l)irector, PBO
Deptrty Dilector', Litigation and Corll;liance
Senior CIerk Assistant/l Iead o1'Secretariat
I'rincipal Legal Clounsel I

Clerk Assistant II
Arrdio Oflicer
Otilce Assistant

ABSENT WITH APOLOGY
I lon. .loseph M. Oyula, MP

TNATTENDANCE
SECRETARIAT

l. Mr'. R<>bert Nyaga
2. N{r'. Sheliflarrr Mu,'enclrva
:). N{s. Lr:ah Ms,arrra
1.. Ms. .lennifbr Ncleto
5. Ms. L:tru'een Wesonga
(i. N{s. Clhristine Maeri
;. N{r'. Vitalis Arrgo

AGENDA
l. I)r'ayers
2. Clornrnrrnication fi'onr the Chairperson
.9. Adoption of the Report on the consideration of the Financ e Bill, 2c27
1.. r\ny Other Ilrrsiness
5. Acljoulnnrent/l)ate of'Next Meeting

MIN.NO.NA/F&NP/ 2O2I / 2OO: COMMUNICATION FROM THE
CHAIRPERSON

'l-he tttt't'tirt{r \\/as called to orcler at "l,.ilo p.ur. and a prayer was saicl. 'fhe Chairperson t}ren
u,elcontt'cl Mr. Sht:r'ifiaur Mwendwa to take the Corlnrittere through the Petitions filed against
the Minirrrrrrrr'l-ax.



MIN.NO.NA/F&NP/2O21/2O91 ADOPTION OF THE REPORT ON THE
CONSIDERATION OF THE FINANCE BILL,
2021

1-he l)eyruty Director, I)irectorate of'Litigation and Oornpliance (Mr'. Sherifisattt Mrvenchva)
briefl'cl ther Corrrnrittee about the Machahos I Iigh (lorrrt Clonstittrtir>nal I'etition No. Etltls of'
2ogl liled lly Kitengela Bar Association and tlte Kenya Associatir>n of'MauLrfhctrtt'et's. In their'
I'etitions, the trvo bodies rvere challenging the Minirnuttt'l'ax. The IIigh Court, on ls)tl'A1;ril
2o2I issrred conservatory orders restraining l{enya Re",enrre Arrtlrority fi'orrr inrpleutenting,
aclrninistering, allplying and/or enfbrcing section l2D of'the Iuconte'l-ax Act, ()ha1;ter l7o of'
the laws o1'Kenya as anrended by the'lax Larvs (Anrendtnent) (No. 2) Act of'g<lgtl by collectiuu
ol rlernancling paynrent ol'the Mininrunr l'ax pending the healing anrl detet'rttirtatiou ot'tltr'
Petitirln.

Mr'. Mwendwa infbrnred the Conrnrittee that issuance of the conservatory orclers rvasn't grotttttl
enorrgh to stop the Clomnlittee or Parlianrent fi'onr considerinp; tnetnolanda fi'otn stalieholdet's
rerlresting firr anrendrrrents on the Mininrtrttr fax. 'l'his wits because tlte cortsel'\'atol'y orders
isstrecl by the corrrt strictly applierl as stay only to the inrplententation of'the pt'ovision by KII;\
throrrgh the enfirrcenrent of'nrininrtrnr tax provisions. -fhe ortler therefirre clicl not itt atty rvay

lirnit the rieht of' I'arlianrent to proceecl lvith any other cleliberations in lelation to the
nrinitrrrrttr tax.

In vierv of'the above Irrief, Meurbers deliberatecl extensively on tlte antendtnents pr<lposed by
ther (-'ournrittee to the Iiinance Ilill, 202 I and aclopterl the lepr>t't having been ploposecl ancl

sr:conded l;y Ikrn..linrnry Angrvenyi, M(ill, MP and IIon..latttes ()ichtrhi Mrv;rngi, Ml'
reslrectively (the (lomtnittee'.s 

1>roposcd arnetdnteuls to the l|hmnce l]ill, sttzt ara ht l)arl I/ o/'lhe
lleprtrt cn the Consularation of'the lt'ttturrce l3ill, zoz t).

MIN.NO.NA/F&NP/ 2O2I / 9O3I ANY OTHER BUSINESS
'l'he Chairl)erson infbrnred Menrbers that the Ileport on tlte Considelatiotr of'the Iiinance llill,
2o2l r,vill be tabled in the I lorrse on Tuesday, 22"'t.lrrrte 2o2l dtrrins the 2.30 p.nr. Sitting ancl

go through the Seconcl Reacling on the satne day duritrs the 7.oo p.rn. Sitting. 'I'he Ilill r,r,ill then
be consiclelecl in the Conrurittee of the Whole IIouse on -lhursday,z.[,tl'.lune 2o2t. IIer inrplored
Mernbers to be present in the IIouse in those clucial Sittings so that they can contribrrte to the
rlebate.

MIN.NO.NA/F&NP/ 2O2I / 2O4I ADJOURNMENT/DATE OF NEXT
MEETING

-l-here being no other brrsiness to deliberate on, the nteeting was adir>trlnecl at (j:50 1;.nr.'l'he
rrext nreeting rvill be held on notice.

MIN.NO.NA/F&NP/ qoer / zorl
Agenrla defbrred

CONFIRMATION OF MINUTES

HON. GLADYS WANGA, CBS, MP
(CHATRPERSON)

DATE

2

SIGNED..

a,

uh) Twp lq\



MINUTES OF THE 43RI, SITTING OF THE DEPARTMENTAL COMMITTEE ON
FINANCE AND NATIONAL PLANNING HELD IN THE COMMITTEE ROOM ON
GROUND FLOOR, COUNTY HALL, PARLIAMENT BUILDINGS AND VIRTUALLY
ON THURSDAY, TzT'' JUNE 2O2I AT IO:oO A.M.

PRESENT
l. I Iort
2. I Ion
:). Horr
+. I Ion
5. I lon
6. I lon
1. IIon
8. I Ion
9. I Ion
10. I Iorr
I l. IIon

Gladys Wanga, CBS, MP
Isaac W. Ndirangu, MP
.limnry O. Angwenyi, M()I-I, MP
Shakeel Shabbil Ahmed, CRS, Ml)
l)aniel tr. Nanolt, MP
l)avicl M. Mboni, MP
lirancis K. Kinrani, MI)
.loshua C. Kanclie, MP
L-dith Nyenz.e, MP
.latrtes Gichuhi Mwangi, MP
Qalicha (]rrfir Wario, MP

Chairperson
Vice Chairperson

Deputy Director, PBC)

Senior Clerk Assistant/Head ot'Secretariat
Plincipal Legal Corrnsel I
Clerk Assistant II
Audio Oflicer
Ofllce Assistant

ABSENT WITH APOLOGY
l. I Ion. (lht'istopher Orntrlele, CBS, MP
2. I Ion. (l)r'.) Clilistinr. Onrbalia, MP
.9. Ilon. r\ndlerw A. Olirronx:, MP
.1.. I Iort. .loseph M. Oyrrla, MP
5. I Ion. Stanley M. Mtrthanra, MP
6. I-lort. Cathet'ine Wanrgru'r.r, MP
1. I Ion. (Prof.) Moharnucl Sheikh Mohar.ned, MP
ti. I Ion. I)ett'r' Lochaliapong, MP

INATTENDANCE
SECRETARIAT

l. Mt'. Robet't Nyaua
2. Ms. Lt:ah Mrvatrra
:). N'ls. .lennifbr Ndeto
-1,. Ms. Latrreen Wesonger
5. N{s. Christine Maeri
6. N{r'. Vitalis Arrgcr

AGENDA
l. I'r'ayers
9. (lornnrrrnication fi'onr the Chairperson
3. Adoption of the Report on the consideration of the FinanceBill, cost
1,. Any Other Ilusiuess
5. Ad.lotrrnnrent/Date of Next Meeting

MIN.NO.NA/F&NP/ 9O2I / 194: COMMUNICATION FROM THE
CHAIRPERSON

'lhe ttteetir).q was calletl to tlrrlerr trt 10.22 a.rn. ancl a prayer was said. The Chairpel'son then
welcotnt'rl the ureeting t<> deliberate the day's agenda.

MIN.NO.NA/F&NP/ 2O2I / I95I CONFIRMATION OF MINUTES
Mirtrrtes o1'tht' tirllor,r irrg sittings were confirnred:



l. i\'linrrtcs of'thc s'l' Sitting having' lrt'en proposecl anrl scr:ontlet[ b1' llorr. .loshrra I{arrtlit',
r\41'ancl I Ion. Qalicha Walio, i\{l' r't'spt'ctively;

2. N{irrrrtcs of'thc atl'Sittins^ havin.g bcen 1;r'oPoser[ anr[ seconrk:rl b1, 11,,,r. Shalieel Shabbir',
(llls, N{l' arrd IIon. l)anit'l Nanok, N{P resPectively;

li. N{intrtt's of'tht' l(ltl'Sittirrg having lreert 1lt'oposerl itnr[ secontlt't[ 1r1, 11,,,,. l)avirl NIlroni,
N{l' ant[ l lon. .lirrun), 1\ng\\ ('nyi, MI' rcspcr:tivcll';

-1.. N{irrrrtt,s of'tlrt' t ltl'Sitting havirrg lret'n proposerl anc[ ser:orrtlt'tl 111, 11,,,,. l',tlitlr Nyt'rrz.t'.
Nll'arrrl I Ion. ["r'ant:is ltirrrani, N{l' r't'spectivt'ly;

it. N{inrrtcs of'thc tztl'Sitting having lreen pr'oposetl antl secontlt'tl lr1'llorr. I)arricl Nanoli,
N4l' ancl I krn. Qalicha Wario, Ml) t't'spcctivell,;

(j. N'lirrrrtcs ol'tht' ll,tl'sittirrg having llt'ert llloposed arttI scc:onrIr'rt b1'llorr. l'r'arrr:is liirrrani,
NII) anrl I Ion. .lirrrrrr), r\rr.qu,enyi, N{(;l I, i\{l' I'esPt'ctivt'I1,;

1. N'linrrtt's of'the I l,tl'Sitting hirving'lreen proposerl arrrl st't'orrrlt'r[ lrt'llon. l)irvitl N{llorri,
N{l'arrrl IIon. Qalir:ha \Valio, N{l' I'cspt'ctivcly;

Fi. N{intrtes ol' the l5tl' Sitting lraving lrecrt pt'oposcrl itttrI set'ortrIerI lly I Iorr. Slraliet'l
Shabbir, (llls, N{l' ancl Ikrn. l)avirl Mboni, N'il'r'espt'ctively;

1). N{irrrrtes of'tht' lt;tl'Sittirrg havirrg lleen pr'o1>osetl ancl set:orttIt'rl l11'llorr..loslrrra Itanttit',
N,{l' anrl I Ion. Shakct'l Shabbir', ClllS, MP t'eslrectively;

lo. N{irrrrtcs o1'thc lTtl'Sitting Iravirrg lreen pr'op<>setI antl st:t:ontle'tl lr.1'llorr. Qaliclra Walio,
N{l' ant[ IIon. l'-tlith Nyenze, N{l' t'r'spectively;

I l. N{irrtrtes o1'thc lstl'Sitting having Irecn proposerl anrl st't:onrlt'tl lr1'llon. I)avitl NIlroni,
N{l' anrI I Iort. ,loslttra l{anrlie, N'{l) rcspec:tively;

19. N{intrtt's of'thr' l{ttl'sittirrta^ having lrt,err;lroposetl anrl st'contIctI b1'IIorr..lirrnc's N{sarrq^i.
NII' arrtI I Ion. l']rlith N;'errz.t', N'll) r't'spcctivell';

llt. Nlirrrrtt's of'tlrt'2tltl'Sitting havirr.g lreen pt'oposerl attrl st'r:orttletI lrv IIon. I']tlitlr N;'t'rrz.t',

NII' anr[ llon. I)avitl N'llroni, N{l) t'espet:tively;
I1,. Nlinrrtt,s of'tht.2l't Sitting havirrg bcen pt'oposerl antl st'contlt:tl by llon..larncs Nirrirrrgi,

N'll' arrrl I Iorr. Shalit'el Shabbir', ('lls, N{P resl>ectively;
15. Minrrtt's ot'tlrt'22"'l Sitting havinil- lreen proposerl anr[ sct'orrrlt't[ lr5, IIorr. Qaliclra Wirlio,

N{l' arrl I Ion. l)avitl N'llroni, N{l) t'es1rt:ctivel1,;

l(i. N{inrrtcs ol.tht'2lt''l Sitting havinq lrer:n pt'opost'tl attrI set'orrtlt'tl lr1'llorr..loslrrra liarrtlit',
N{l' ancl I lon. .linrrny Anurvt'rtyi, M(;l I, MI' r'espectively;

17. Minrrtcs of' tlre 21tlr si11i11g having bectt Pt'tlllost'rl attrI set:ontIt'rl lr1, 11,,,,. Sha[rt'r'l
Shabbir, (llls, N'll' ancl I Ion. .latnes Mangi, N{P respectively;

I s. Minrrtes o1' the 25tl' Sitting having bccn proposccl arrrl scconrlt't[ by I Iorr. .lirrrrrrl,
.'\ngu,t'nyi, M(;l I. NII'antl IIon. l)aniel Nanolt, MI) t'espt'ctivt'15,;

l1). N{irrrrtt's of.thr'2r;tl'Sitting h:rvirrg lret'rt pt'opost'tI antl sccontlt'cl lr1'llon. I)avitI i\{lrorri,
N'll) antl I Ion. ['-rlith Nyerrz.e, MI) r't'spt'ctively;

2o. N'lirrrrtt's o1'tht'27t1'Sittirrg'having been pr'ollosecl ancl secorttletl b1'llt>n..larrrt's N'luarrg'i,
N'll' antl I Iort. .loslttra I{antlit', MI) r'espt:ctively;

21. Minrrtes of'the gstl' Sitting havin{r beert pt'r'rposccl artrl st'condct[ lr1' IIorr. .lirrrrtt;'
Arrsu,t'nyi, M(;l I, M[' anrl I Ion. Shaliet.l Sltablrir, CI]S, MI' r'espet:tively;

22. Nlintrtt,s o1'thr'2lttl'Sittinq'having lu'en ploposecl and st'conrlt'tl 1r.1, IIorr. Iirancis liirrrarri,
Ml'anrl Ikrn. .litrtnty r\ttgrvenyi, M(;II, MP t'i:spec:tively;

2lt. Minrrtes ot'tht' 3tltl' Sittine having lreen 1;roposetl anrl sct'onrlt'rl lly I Ion. l)auicl Nano[i,
MI' anrl I Lrn. lllith Nyenz.e, Ml' r'espectir,ely;

21,. Minrrtes of'tht'31't Sitting havirtq been pt'o;loserl atrcl secortrletl b.y Ikrn. Qalicha Wario,
MI) ancl I Ion. I)aniel Nanoli, MP t'especti",ely;

25. Minrrtes of' the il2"'l Sitting havintr been 1lt'o1>oserl ancl set:onrlerl by I Ion. Shaliet'l
Shabbir, Cllls, Ml'} ancl IIon. Dar,irl Mboni, MP lespectively;

2(j. Mintrtes of'the 33"1 Sitting having been ploposerl ancl st'conclt'cl lry IIon. Davitl Mboni,
MI) ancl IIon. I'-r'ancis l{irnani, MI't'espectively;

2



27. Minutes of the .9+tl' Sitting having been proposed and seconded by Hon. Edith Nyenze,
MP and Hon. .loshua Kandie, MP respectively;

MIN.NO.NA/F&NP/2021/ I97I MATTERS ARISING
No nratters ar'ose fi"om the conflrmed nrinutes.

MIN.NO.NA/F&NP/ 9O2I / 198: ADOPTION OF THE REPORT ON THE
CONSIDERATION OF THE FINANCE BILL,
2021

In its previous nreeting, the Conrmittee had sort an advisory fi'onr the Directorate of Litigation
and Cornllliance on Petitions challenging Minimum Tax filed in Machakos High Cotrrt by
Kitengela Bar Orvners Associzrtion and in Nairobi by the Kenya Association of Manufacturers;
rrrrrv consolidated in Machakos IIigh Courtas Constitutional Petition No. troos <>f "ltlgt.

'fhe brief' was presentecl to the Committee but the Committee resolved that the l)eputy
I)irector Litigation and Cornl>liance (Mr. Sherifbanr Mrvendwa) appears befbre the Comntittee
to nrake the presentation ancl clarify on issues that may arise in the corrrse of the deliberations.
'fhe rneertin.q w?ls therefbre ad.journed until +.oop.rn.

MTN.NO.NA/F&NP/ 9O2I / 199. ADJOURNMENT/DATE OF NEXT
MEETING

'l-here being no other business to deliberate on, the meeting was acljourned at lo:5.9 a.tn. The
rtext nreeting u,ill be held at ,l.oop.rn.

HON. GLADYS WANGA, CBS, MP
(CHATRPERSON)

2l^
J

DATE. 7:r,a aFZJSIGNED.. . .. .
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MINUTES OF THE 42ND SITTING OF THE DEPARTMENTAL COMMITTEE ON
FINANCE AND NATIONAL PLANNING HELD AT SAWELA LODGES, NAIVASHA
IN THE BALLROOM SATURDAY, TqTIIJUNE 9o2I AT 2:3o P.M.

PRESENT
l. I-Ion
2. I Ion
.9. I Ion
.1.. I Ion
5. I-lon
6. I-lon
i. I Ion
8. Ilon
9. I'lort
10. Hon
ll.IIon
12. I Ion
13. I Ion
1'1,. I Ion
t 5. I Iorr
16. I Ion
17. I Ion
I S. Hon

ABSENT WITH APOLOGY
Hon.Joseph M. Oyula, N{l'

INATTENDANCE
SECRETARIAT

l. N{r. Ibbelt Nyaga
2. Ms. l,t:ah M'nr,attt'a

3. N{s. .lt:nnifbl Ndeto
.1.. Ms. (llu'istine Nclirittr
5. \'alirrlr Ahrned
(;. Ms. Christine Maeri

MIN.NO.NA/F&NP/ eos | / ts | |

Agencla rlefbn'eil.

()ladys Wanga, CIIS, MP
Isaac W, Ndirangu, MP
.lirnnry O. Angwenyi, M()ll, MI']
Shalteel Shabbir Ahnred, CIIS, MP
Christopher Onrulele, CBS, MP
Daniel Ii. Nanok, MP
(Dr'.) Christine Onrbaka, MP
ticlith Nyenze, MP
Catherine Waltrgurtr, MP
Peter Lochalrapong, MP
Qalicha Gu(u Wario, MP
Anclrerv A. Oltrronre, MP
l)avid M. Mboni, MP
Iilancis K. I{irnani, MP
.loslttra C. Kandit:, MP
Stanley M. Mutharna, MP
.larrres ()ichtrhi Mu,angi, MP
(l'r'o1.) Moharnrrd Sheikh Mohanred, MI)

Chairperson
Vice Chairperson

Deputy I)irector I']BO
Senior Clerk Assistant/I'lead of Secretariat
Principal Legal Counsel I
Clerk Assistant II
Media Relations Oflicer
Audio O(ficer

AGENDA
l. I'r'ayt:r's
2. (lorrrnrrrrrication fi'onr the Chairpel'soll
3. Cfause by Clause Consideration of the Finance Bill, 2o2t(Continuation)
1,. r\ny Othel llrrsiness
5. Ad.iorrrnnrent/[)ate of'Next Meeting

MIN.NO.NA/F&NP/9O21/ I9OI COMMUNICATION FROM THE
CHAIRPERSON

'l-lte Iner:tinrJ was t;allerl to order itt2:3o p.nr. and a prayer was saicl.'fhe Chairperson welconred
to procet:d u,ith tht'(llarrse by Clarrse consideration.

CONFIRMATION OF MINUTES



I

MIN.NO.NA/F&NP/2O91/1921 CLAUSE BY CLAUSE CONSIDERATION OF
THE FINANCE BILL,2021

'I'he Clonrmittee was taken through the various clauses of the Bill rnaking a decision on whethet'
to agree ol'pl'opose amendments as fbllows:
Clause 26 - agreecl to
Clause 27 - agreed to
Clause 28 - delete proposed paragraph (a) so as to retain the audit period at 5 years
Clause 29 - delete
Clause 30 - agreed to
(llaLrseSl-agreedt<r
CllaLrse .92 - agreed tt>

Cllause .93 - proposed amendment
ClaLrse .94 - agreed to
Clarrse li5 -agreed to
Clause .36 - agleecl to
Clarrse .97 - agreed t<r

Clause .98 - agreed to
Clause .99 - agreed to
Clause .l.O - delete
Clause ,l l - agreed tt>

Clarrse -12 -proposed amenclment (Adopted Ernest I Martin's proposal )
Clause 4,lt - - agreed to
Cllarrse .1.1.- agreed to
Clause -15- agleed to
Clause '16- agreed to
Clarrse ,-1.7- agreed to
Clause .1.8- agreed to
Clarrse ,19- agreed to
Clause 50- agreed to
Clarrse 5 t - proposed amendnrcnt ( Adopted lletirement Benefits Autltority's prol>osal )
Clause 52 - agreed t<r

Clatrse 5ll - agreed to
Clause 5.1.- agreed to
C-lause 55- agreed to
Clatrse 56- agreed to
Clause 57- agreed to
Clause 58- agreed to
Clause 59- agreed to
Clarrse 6O- agreed to
Clause 6l- agreed to
Clause 62- agreed to
Clause 63- agreed to
Clause 6-1.- agreed to
Clause 65- agreed to
Clause 66- agreed to

2



MIN.NO.NA/F&NP/2O21/ IgsI ADJOURNMENT/DATE OF NEXT
MEETING

There being no other business to deliberate on, the meeting was adjourned at 7:9o p.m. The next
meeting will be held on notice.

ON. GLADYS WANGA, CBS, MP
(CHATRPERSON)

)
,,r*SIGNED .DATE. L
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MINUTES OF THE 4TST SITTING OF THE DEPARTMENTAL COMMITTEE ON
FINANCE AND NATIONAL PLANNING HELD AT SAWELA LODGES, NAIVASHA
IN THE BALLROOM SATURDAY, I2TII JUNE cozt AT s:oo A.M.

PRESENT
l. Hon
2. I-Iou
3. I Ion
,1.. I-Ion
5. I Ion
(i. I-kln
1. IIon
tl. I-ftrrr

L FIon
10. I-Ion
I l. IJon
12. I Ion
13. I Ion
l.l. I Ion
15. I Ion
16. I Ion
17. Ilon
18. I Ion

ABSENT WITH APOLOGY
Hon..loseph M. Oyrrla, MP

INATTENDANCE
SECRETARIAT

l. Mr'. Ilobert Nyaga
2. Ms. Leah Mu,arrrrr
3. Ms. .Iennifbr Ndeto
.1.. Ms. Christine Ndirittr
5. \'alirrb Ahrrted
(i. N4s. Chlistine Maerri

MIN.NO.NA/F&NP/ 2oz t / | 87
Agenda clefbrrerl.

()ladys Wanga, CIIS, MP
Isaac W. Ndirangu, MP
.linrrny O. Angwenyi, MGI-I, MP
Shalieel Shabbir Ahrned, CBS, MP
Christopher Omulele, CBS, MP
l)aniel tr. Nanok, MP
(Dr.) Christine Onrbaka, MP
Ildith Nyenz.e, MP
Catherine Wat'rrgru'rr, MP
Peter Lochaliapong, MP
Qalicha Gufir Wario, MP
Anrlre'uv A. Okrrome, MP
l)avid M. Mboni, MP
Iirancis I{. Kinrani, MP
.losltua C. Kandie, MP
Stanley M. Mrrtharna, MP
.larnes Gichtrhi M'nvangi, MP
(l'}rof.) Moharutrd Sheilih Mohanred, MP

Chairperson
Vice Chairperson

Deputy Director PBO
Senior Clerk Assistant/Flead of'Secretariat
Principal Legal Counsel I

Clerk Assistant II
Media Relations Oflicer
Audio Ofiicer

AGENDA
l. I)rayers
2. (bnrnrrrnication frorn the Chairpel'son
3. Clause by Clause Consideration of the Finance Bill, z,ogt
1.. r\ny ()tlrt'r Iltrsiness
it. Arliorrlnutent/l)ate of'Next Meeting

MIN.NO.NA/F&NP/ 2O2I / 186I COMMUNICATION FROM THE
CHAIRPERSON

The n-reetir)g was called to order at 2:.90 p.rn. and a l)rayel" was said. The Chairperson welconre
the Menrlrers an<l proceecl to highlight the day's agenda. The agenda was rrnanirnously adopted
r,vithotrt arrrendrrrent lty the Menrllers present.

CONFIRMATION OF MINUTES



MIN.NO.NA/F&NP/2O21/1881 CLAUSE BY CLAUSE CONSIDERATION OF
THE FINANCE BILL, zo2,T

fhe Contnrittee was taken through the clauses of'the Bill nralting a decision ort whether to
agree or propose atnendnrents as tbllows:
Clanse t -Agreed to

Clarrse z - Defrnition of the tertn"C)ontrol" - amend paragraphs f'& g
Definition of the ternt " hLfrastntcttn'e boud to include enel'f;y pro.iects

Clatrse 3 - proposecl arnendnrent to introduce the word "online" as reconttnended by Ernest and
Martin Associates
Cllause ,t - Agreed to

C)larrse 5 - proposed anrendtnent by Deloitte and Touche was agreed to
Cllause G-Confirrn the provision as it has relation with the application of'nrininrunt tax that
conservatory orclers were issued.
(llatrse 7 - proposed anrendment to exentpt banking institrrtions, MSMEs
Clauses-Agreedto
(llause s) - Agreed to
Clause l0 - ploposed amendment to include up to a mininrum o1'2 entployees
C--lause I l- Agreed to
()latrse 12- ploposed amendnrent by Deloite and Touche was agreed to

Include fhrtn worlts
(llause t.'t - Agreed to
Olarrse 1.1,- Agreed to
(llause t5 - Agreed to
Clarrse l6- Agreecl to
(llause t7 -Agreed tcr

Clatrse l8 - Agreed to
(llarr.se 1s)- Delete the pnrposed antettdtnetrt
(llatrse' 2o - Delete the proposed arnettdnrent
Cllarrse z t (a) (i) -delete

(ii)-delete
(iii) - confirnr the FIS codes with CE'f fbr baby fbrnrrrla rnillt

( iu) - (xxiii) agreecl to
(b)-paragraph .sz - recornrnitted para 33 - - agreed t<r

Cllarrse z"t, - (a) - recommitted (b) delete
Clarrse 2.9 - agreed to
C)larrse 2.1. - - agreed to

Clatrse zs (a) (i&ii)be anrended in order to increase the rate olexcise lirr iurported strgar
confbctionery, inrported white chocolate to Kshs. 35 per kilogranr.

Cllatrse zs (a) (iii) be anrended by
(a) arnend to inrpose the excise cluty ulass llottles conring

orrtside the IIAC
(b)to ensure that single use plastic bottle is excisable at the

rate of to%
(c ) deleting the proposal in paragraph (iV)

Clatrse z5 (a) (iv)be amended by deleting 5ooo per kg and replacing it r,vith l2Oo per kg

2



(b)- proposed amendment to include excise on betting, gaming &price competition
at i.5. 7.5 and lO % respectively

(c) inserting NEW Tarriffcoded with new rates
HS Code Category Proposed Rate -

.9907.91.00 Unsaturated Polyester lOo/o

39O7.5o.0O Alkyd rOo/o

3905.91.OO Emulsions V.A.M tOo/o

3903.2O.O0 E,rnulsions - Styrene Acrylic lOo/o

39O5.19.O Hontopolymers lOo/o

.9906.90.00 Emulsions B.A.M lOo/o

(d) Excise rate for Telephone and Data) to be increased by 5o/o to 2oo/o

(e) Imported Pasta of tariff 19o2 whether or not cooked or stuffed (with
nreat or other substances) or otherwise prepared, such as spaghetti,
macaroni, noodles, lasagne, gnocchi, ravioli, cannelloni; cor:scous,
rvlrether or not prepared to be excisable at the rate of 2oo/o

MIN.NO.NA/F&NP/ 2O2I / I89I ADJOURNMENT/DATE OF NEXT
MEETING

There being no other business to deliberate on, the meeting was adjourned at l:5o p.m. The next
meeting will be held at 3.oo p.nr. same day.

HON. GLADYS WANGA, CBS, MP
(cHATRPERSON)

SIGNED ....DATE. xxd 6*^* bu
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MINUTES OF THE 4oTI' SJTTING OF THE DEPARTMENTAL COMMITTEE ON
FINANCE AND NATIONAL PLANNING HELD AT SAWELA LODGES,NAIVASHA
IN THE BALLROOM FRIDAY, 11T.II JUNE 2,O9,T AT 2:Oo P.M.

PRESENT
l. Hon.
2. I-lon.
:). I Ion.
-1. I krrt.
5. Hon.
6. I krn.
i. I lon.
8. I-lon.
9. I Ion.
10. Lk;n.
I l. I-lort.
12. I Ion.
l.'1. I Ion.
I l. IIon.
15. I lon.
I(i. I lon.
l7- I Ion.
18. I Ion.

ABSENT \VITH APOLOGY
I Ion. .loseph M. Oyula, MP

INATTENDANCL
SECRETARIAT

l. Mr'. Robelt Nyaga
2. Ms. Leah Mr'varrrrr
3. N{s. .Jerrrnifi:r' Ndeto
-1.. Ms. Clhlistine Ndiritrr
5. \'altrrb Alrnrt'cl
(i. Ms. (.hristine Maeri

Gladys Wanga, Cltls, MP
Isaac W. Ndirangrr, MP
Jinrrny O. Angrvt:nyi, MCll-1, MI'}
Shalieel Shabbir Ahrned, CBS, MP
Christopher Onrulele, CBS, MP
Daniel E. Nanolt, MP
(Dr.) Christine Otrtbaka, MP
Edith Nyenze, MP
Catherine Warrrgrrnr, MP
Peter Lochakapong, MP
Qalicha Gtrfir Wario, MP
Anch'ew A. Ohrrorrre, MP
Davicl M. Mboni, MP
lirancis K. Kinrani, MP
.l<>shrra C. Kandie, MP
Stanley M. Mtrthama, MP
.lanres ()ichuhi N{rvangi, MP
(Pr'of.) Mohanrtrcl Sheilih Mohamed, MP

Chairperson
Vice Chairperson

Deputy Director PBC)

Senior Clerk Assistant/Head ot'Secretariat
Principal Legal Counsel I
Clerk Assistant II
Media Relations Oflicer
Audio Ollicer

THE NATIONAL TREASURY AND KENYA REVENUE AUTHORITY
L I krn. ;\nrlr. Lllitrr Yatani - CS
2. I)r'. .ltrlius Mrria - l'S
It. N'lr'..larrres N{lrrrnr (}ithii - CG KRA
1,. N{r'. Mrrsa l{athanii - Director, National 1'reasury
5. Mr. Marrrice Oray - Comnrissionet', KRA
(i. N4r'. .krseph Nurrgi - National -h'easLrly

AGENDA
I . I'r'ayers
2. (brnrtrr-rnicntion fi'orrr the Chairperson
3. Presentation by the National Treasury on the Finance Bill, sost
1,. Any Other lltrsiness
5. Arl.iorrrnrrrent/l)ate of'Next Meeting



MIN.NO.NA/F&NP/ 2O2I / I82I COMMUNICATION FROM THE
CHAIRPERSON

l-lre meeting was called to order at 2:3o p.m. and a prayer was said. The Chairperson invited
the meeting fbr a llrief session fbr introduction on the Menrbers ancl the invited stakeholders.
She then proceeded to highlight the day's agenda.

MIN.NO.NA/F&NP/ eoer / | 831

Agenda defbrred.

SIGNED

CONFIRMATION OF MINUTES

MIN.NO.NA/F&NP/ 2O2I / 184,: PRESENTATION BY THE NATIONAL
TREASURY
'l'lte Chairperson invited the Cabinet Secretary to give highlights of' the Irinance Bill, ztlz t

including the revenue implication ol each ot'the proposed amendtnents. -fhe Meml:ers made

clarifications on to the issues presented by the Cabinet Secretary.

MIN.NO.NA/F&NP/2O21/ I85I ADJOURNMENT/DATE OF NEXT
MEETING

'l'here being no other btrsiness to delilrcrate on, the meeting was ad.jotrrned at 5:.90 p.nr. 1-he

next nreeting will be held the fbllowing day on Saturday at 9.oo a.nr.

ON. GLADYS WANGA, CBS, MP
(CHATRPERSON)

....DATE... N*J l^^* il
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MINUTES OF THE 391''' SITTING OF THE DEPARTMENTAL COMMITTEE ON
FINANCE AND NATIONAL PLANNING HELD AT SAWELA LODGES, NAIVASHA
IN THE BALLROOM FRIDAY, 11.''' JUNE s,oal AT 9:oo A.M.

PRESENT
l. I-Ion. ()ladys Wanga, CtlS, MP
2. I{on. Isaac W. Ndirangu, MP
3. Hon..litnrny O. Angrvenyi, MGH, MP
.1. I krn. Shalieel Shabbir Ahmed, CBS, MP
5. I Ion. Clhristopher Omrrlele, CBS, MP
6'. I lon. [)aniel E. Nanolt, MP
1. I Ion. (Dr'.) Christine Ornbalta, MP
8. I krn. l'ldith Nyenze, MP
9. I Ion. ('atherine Warrrgrrrrr, MP
10. IIon. I)r'ter Lochakapong, MP
I I. I Ion. Qalicha ()rrfir Wario, MP
12. I Ion. Anrller,r, A. Oltrronre, MP
lit. I krn. l)avirl M. Mb<>ni, MI'
I l. IIon. I'r'itncis K. Kirnani, MP
15. llon..loslrrra (1. Kanrlie, MI']
16. I Ion. Stanley M. Muthama, MP
17. I Ion. .lanres Gichrrlti Mwangi, MP
18. l lon, (l'r'ot.) Moharnrrcl Sheikh Mohamed, MP

ABSENT WITH APOLOGY
I Ion. .loseph M. Oyrrla, MI)

INATTENDANCE
SECRETARIAT

l. Mr'. Robert Nyaga
2. Nfs. Lealt Mrvarrla
:1. N{s. .lennifl'r' Nclet<r

l. N'ls. Christine Ncliritrr
5. \'alirrlr l\hnrecl
(i. Ms. Christirre Maeri

Chairperson
Vice Chairperson

Deputy Director PBO
Senior Clerk Assistant/Head ot'Secletariat
Principal Legal Counsel I

Clerk Assistant II
Media Relations C)ffi cer
Audio Officer

CONFIRMATION OF MINUTES

AGENDA
l. I'r'ayers
,2. (lonrnrrrniczrtion frorn the Chairperson
3. Presentation by the National Treasury on the Finance Bill,2,O2,t
-1.. AnyOtht:r' Iltrsiuess
5. Arliout'nntent/l)ate of'Next Meeting

MIN.NO.NA/F&NP/ qoq t / r7 7 |

Agenda rlefl'r'rerl.

MIN.NO.NA/F&NP/ 2O2I / I78I COMMUNICATION FROM THE
CHAIRPERSON

'l-he nreeting w?ls callerrl to orcler at 9:30 a.m. and a prayel' was said. The Chairpel'son welconred
the Meurbcrs anrl procecd to highlight the day's agenda. The agencla was unerninrously adopted
r,r,ithorrt anrenclnrent by the Menrbels present.



MIN.NO.NA/F&NP/ 2O2I / IlgI PRESENTATION BY THE NATIONAL
TREASURY

'l'he (lontntittee was infirrnred that the Cabinet Secretary had requested that the nreeting
proceeds in his absence as he was at that time engaged in other ofhcial bttsiness ancl would only
be available that day in the Atternoon. Owing to the rveighty business that u,as fix' cliscttssion

that day the Conrnrittee resolr,'ed to defbr the zrgenda until the Cabinet Secretary is available. -fhe

Chairperson gave directions that the Cornmittee be taken throtrgh the Irinance Bill by the

Secretalizrt as ma.iority of the Menrbers rvere not present during the briefirtg ttteeting ltelcl on 2"'l

.lrrne, 2o2l at'fracle Marli I'lotel.

MIN.NO.NA/F&NP/2O21/I8OI BRIEFING BY THE SECRETARIAT ON THE
FINANCE BILL,2O2I

-flre Committee was taken through the various Clause of the Finance B\11, zo"l I by the Deptrty

l)irector' (Mr. Robert Nyaga) and the Principal Legal Counsel (Ms. .lennifbr Ndeto). -fhe

Clonrnrittee noted the changes being proposed by the Bill and their eflbct in ternts of'reventte
collection.

MIN.NO.NA/F&NP/2O21/ IsII ADJOURNMENT/DATE OF NEXT
MEETING

'l'here being no other business to deliberate on, the meeting was ad.iourned at l:301t.nt.'lhe next
nreeting will be held that sattte day in the alternoon.

ON. GLADYS WANGA, CBS, MP
(cHAIRPERSON)

\

. DArE.. m:: ),^* 1.flJ\
SIGNED
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MINUTES OF THE 98TH SITTING OF THE DEPARTMENTAL COMMITTEE ON
FINANCE AND NATIONAL PLANNING HELD IN THE BALLROOM ON zND FLOOR
AT TRADEMARK HOTEL ON THURSDAY, gRI, JUNE 2o2I AT 2:3o P.M.

PRESENT
l. I'lon.
2. I lon.
.9. I lon.
'1.. I Ion.
5. I lon.
6. I Ion.
i. I krn.
8. I Ion.
I). Ilon.
10. I [on.
II. Ikrn.

()ladys Wanga, CBS, MP
Isaac W. Nclirangrr, MP
Shalteel Shabbir Ahnred, CI]S, MP
Artrlreu' A. Oltuonre, MP
Davicl M. Mboni, MP
Irrancis K. Kimani, MP
.krsepl-r M. Oyula, MP
.krshua C. Kandie, MP
Stanley M. Mrrthanra, MP
.larrres ()ichrrhi Mrvanei, MP
(l'rof.) Moharnucl Sheikh Mohamed, MP

Chairperson
Vice Chairperson

Senior Clerlt Assistant/Head of Secretariat
Principal Legal Counsel I
Clerli Assistant II
Senior Fiscal Analyst
Serjeant-At-Arnrs
Audio Of}lcer

ABSENT WITH APOLOGY
t. I Ion. .linrnry O. Anewenyi, MGH, MP
2. Ilon. (lhristopher Onrrrlele, CBS, MI'}
.3. I [on. l)aniel li. Nanok, MP
.1,. I Ion. (l)r'.) Clhlistine Onrbalia, MP
5. I lon. Iltlith Nyenze, MP
()'. I Ion. (latherine Wanrguru, MP
i. IIon. I'eter [,ochaltaltong, MP
s. I krn. Oalicha Gtrlir Wario, MP

INATTENDANCE
SECRETARIAT

l. N{s. l,eah Mrvatrlir
2. Ms..lt'r:nifbr Nclet<r

.9. Ms. Chlistine Ncliritu

.1.. Mr'. .krsephat Mot<lnrr
5. Mr'..krhn N.ioro
(i. N{s. Winnie Atieno

STAKEHOLDERS
MILESTONE GAMING LIMITED (SPORTPESA)

l Mr'. (lalclr Moliaya
2. N'lr'. Rtrth Nrlit:hu

KENYA W]NE AGENCY LIMITED (KWAL)
l. N'ls. Lina ()ithuka
2. N{r'. I}crnarrl Iiarirrhi
:). Mr. l')'ic (iithrra

KENYA TRANSPORTERS ASSOCIATION
t. N{r'. Ncu'ton Wang<>o
2. Ms. Mc,r't'y Ircr-i

KIMAKIA MAGARA PARTNERS
l. Ms. I). Il. Ilctty
2. Ms. Fltrrricc Ng'ang'a



i

KISOO MUTUA AND ASSOCIATE ADVOCATES
l. Ms. Mary Kisoo Mttttra
2. Mr'. Moscs Mathirti

SUGAR CAMPAIGN FOR CHANGE (SUCAM)
l. Mr'. Satrlo Bttsolo
2. N'lr. Michael Artrtrt

UBER BV
l. Mr'. Mattrice Mwauilii
L). Ms. Ilanuah Wanyoilie

MIN.NO.NA/F&NP/ 2o2 | / 11 4l
.Agencla tlefbrrecl.

PWC
PWC

CONFIRMATION OF MINUTES

KENYA FLOWER COUNCIL
Mr'. Clerrrent'l'rrlczi

KENYA RENEWABLE ENERGY ASSOCIATION
l. Ms. IIve Odete
2. Ms. [']stlter Actorlbr
:). Mr. Richard Kiplagat
1,. Ms. Diana ()lteltlictttoi
i. Mr. Martin Kistttr

AGENDA
l. I'r'ayet's
2. (lonrrnrrnication fl'ont the Chairpersoll
:). Stakeholder engagement on the Finance Bill, zozt
l. Any Other Ilttsinerss
5. Acliorrrnrnent/Date of'Next Meeting

MIN.NO.NA/F&NP/ 2021/ 173. COMMUNICATTON FROM THE
CHAIRPERSON

'l-he rrreeting wils called to orrler at 2.53 p.m. and a l)rayer was said. 'fhe (lhairl;ersott thett
c:rlletl firr introrltrr:tion o['thosr' llresent llefilre lvelcotning the nteeting to cleliberate tlte day's

agertda.

MIN.NO.NA/F&NP/ 2O2I/ I75I STAKEHOLDER ENGAGEMENT ON THE
FINANCE BILL, ZOZT

'I-he Conrnrittee held nreetings rvith the lbllowing stakeholders:
l. Milestone and Ganring I-inrited (Sportpesa);
2. Kenya Wine Agency I-inritecl (KWAL);
3. Kenya'fransporters Associatit>tt;
.1. Kimaltia Magara I)at'tners;
5. Kisoo Mutua and Associate Advocates;
6. SLrgar Canrpaign tbr Change (SUCAM);

'l'lre stal<eholdels 1;roposetl severerl anlendn)ents to the Bill (detuil.s of'thctr proposul urnerklilLertls

dr( co?ttditrutl ttt Part III o/'the lleport on the Consideratiot qf'the lihrunce Bil.l, zoz t).

I



MIN.NO.N4./F&NP/ eosr/ t16t ADJOURNMENT/DATE OF NEXT
MEETING

There being no other business to deiiberate on, the meeting was adjourned at 1:25 p.m. The
next meeting will be held on notice.

HON. GLADYS WANGA, CBS, MP
(cHATRPERSON)

wJ
SIGNED. .DATE. 1a )"* ...?fl
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MINUTES OF THE 37TH SITTING OF THE DEPARTMENTAL COMMITTEE ON
FINANCE AND NATIONAL PLANNING HELD IN THE BALLROOM ON zND FLOOR
AT TRADEMARK HOTEL ON THURSDAY, gRT, JUNE 2O2I AT 8:OO A.M.

PRESENT
l. IIon:
2. l.lon.
3. I Ion.
,1. I Iort.
5. Hon.
(i. I Ion.
1 . I lorr.
8. I krn.
9. I lrln.
lo. I Ion.
I 1. I lon.

Gladys Wanga, CBS, MP
Isaac W. Nclirangu, MP
Shakeel Shabbir Ahmecl, CBS, MP
Andrew A. Ohrronre, MP
l)avicl M. Mboni, MP
Irrancis K. Kinrani, MP
.loseph NI. Oyrrla, MP
.loshrra C. Kanclie, MP
Stanley M. Muthanra, MP
.lanres Gichtrhi Mrvangi, MP
(Prot.) Molianrrrd Sheikh Mohamed, MP

Chairperson
Vice Chairperson

Senior Clerh Assistant/l-lead of Secretat'iat
Principal Legal Corrnsel I
Clerli Assistant Il
Senior Fiscal Analyst
Serjeant-At-Arnrs
Audio Ofiicer

ABSENT WITH APOLOGY
l. I krn. .lirnrny O. Angwenyi, MGI{, MP
2. FIon. Clhristopher Onrulele, CBS, MP
3. IIon. [)aniel [i. Nanolt, MI'
1.. Ikrn. (Dr'.) Christine Onrbaka, MP
5. LIon. Edith Nyenz.e, MP
(r. Ikrn. (latherine Warullu'u, MP
i. I Ion. I)eter Lochalial>onq, MP
s. I Ion. Qalicha ()trfir Wario, MP

INATTENDANCE
SECRETARIAT

l Ms. Leah Mr,vzrrrla
2. Ms. .lennifi'r' Nclet<>

3. Ms. Christine Ndilitu
1.. N{r'. .krsephat Motontr
i't. N{r'. .loltn N.)olo
(;. N{s. Winnie Atieno

STAKEHOLDERS
KENYA ASSOCIATION OF MANUFACTURERS (KAM)

l. N{r'. Mtrcai I{trnyiha
2. Mr'. NIihir' (lhalishazar'

3. N'lr'. Ita.ian N{alcler

t,. Mr'. Ilharat Shah
5. I\{s. I)h1,llis Wakiasa
(i. Ms. Victoria l{ayai
1. N'lr'. ()eorgt' I{ir>tt1;t>

ri. Ms. Mirianr Ilornett
9. Mt'. Lottis liarrrarr
lo. Malt'olrrr Mrvangi
I l. Ms. Ilrrth l,t'rnlenr
19. N{r'. (}eralcl Mrrli
1.3. N{r'. l)orrslas Osechi
l-1.. N'ls. 'l'zrsltanya Oliola

I



FEDERATION OF KENYA PHARMACEUTICAL MANUFACTURERS (FKPM)
l. Mr. Deenesh IIarii Ilirani
2. Ms. Loise Wania

KENYA RENEWABLE ENERGY ASSOCIATION (KEREA); SISTEMA BIO; AND
CLEAN COOKING ASSOCIATION

l. Mr'. Anclre'nv Anratli
2. Mr. Davicl N.jtrgi
:1. Ms. lilolence Wartgrri N.ienga
1,. Ms. Anne Kattrau
5. Ms. I'lope ISii N.iuuuna

ASSOCIATION OF BATTERY MANUFACTURERS
l. Mr'. ()rry .laclt
2. Mr'. Nixon I'aloma l)artrza

THE EAST AFRICAN TAX AND GOVERNANCE NETWORK (EATGN); NATIONAL
TAXPAYERS ASSOCIATION (NTA); THE INSTITUTE OF SOCIAL
ACCOUNTABILITY (TISA); AND TAX JUSTICE NETWORK AFRICA (TJNA)

L Mr:. Mary Ongore
'2. Ms, [iverlyn K:n'ens^e
3. Mr. Leonarrl Wauyzrrrrzr

1,. Ms. Irene Otien<r
5. Ms. (lhristine Aliinyi

AGENDA
l. l'rayers
2. (lonrnrtrnication fi'onr the Chairperson
?t. Stakeholder engagement on the Finance Bill, zozt
l'. Any Otlrt'r' Ilrtsirtess
5. Ad.iorrrntnent/Date of'Next Meeting

MIN.NO.NA/F&NP/ 2O2I / 169I COMMUNICATION FROM THE
CHAIRPERSON

'l-he rneeting wuls called to older at 8.2(i a.rn. and a l)r'ayel' 'uvas said. 'I'he (lhairperson therr
r:allerI ti>r' introdrrction of'those presertt l>efi;re welcottting tlte ntet:ting t<l clelibclatt' the rlay's
agencla.

MI N.NO.NA/F&NP/ zos | / | 7 ol
Agencla defbrred.

CONFIRMATION OF MINUTES

MIN.NO.NA/F&NP/ 2O2I / I7II STAKEHOLDER ENGAGEMENT ON THE
FINANCE BILL, zo2,T

'l-he (lonunittee held rneetings with the fbllowing stalteholders:
l. I{enya Association of'N4anrrfhctru'et's (KAM);
2. Iiederation o1'Kenya I'Itarn'r:rceutical Mantrlhcturers (F-KPM);
?,. Kenya Rener,r,able [inergy Association (KEIfliA); Sistenta Bio; ancl Olean ()ooking

Association;
-1.. Association ot'Battery Manrrlhcttu'el's; and

2



a

5. -fhe trast Afiican Tax and Clovernance Network (EATGN); National Taxpayers
Association (NTA); the InstitLrte of Social Accountability (TISA); and Tax Justice
Network Africa (T.INA)

The stakeholclers proposed several amendments to the Bill (detaik of their proposed amendments
are contained in Part III of the Report on the Consideration of the Finance Bill, zozt).

MIN.NO.NA/F&NP/ 2O2I / I72I ADJOURNMENT/DATE OF NEXT
MEETING

There being no other business to deliberate on, the meeting was ad.iourned at 2:oo p.m. The
next nreeting will be held at 2.3Op.m.

HON. GLADYS WANGA, CBS, MP
(cHATRPERSON)

,)t
J 10L\

SIGNED... .DATE
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MINUTES OF THE 36'TII SITTING OF THE DEPARTMENTAL COMMITTEE ON
FINANCE AND NATIONAL PLANNING HELD IN THE BALLROOM ON 2ND FLOOR
AT TRADEMARK HOTEL ON WEDNESDAY, zND JUNE 2o2I AT 3:oo P.M.

PRESENT
l I lon.
2. I Ion.
3. I.lon.
4,. I lon.
5. I-lon.
6. I Ion.
i. IIon.
8. I Iorr.
9. I Iou.
tO. I Ion.

()ladys Wansa, CIIS, MP
Isaac W. Ncliranstr, MP
Shakeel Shabbir Ahnrecl, CBS, MP
David M. Mboni, MP
I"rancis K. Kinrani, MP
.loseph M. Oyula, MP
.k>shrra C. I{andie, MP
Stanley M. Mutharna, MI)
.lanres Gichrrhi Mu,angi, MP
(l'r'of.) Moharnrrrl Sheikh Mohanrerl, MP

Chairperson
Vice Chairperson

Senior Clerk Assistant/[-[ead o1'Secretariat
Principal Legal Corrnsel I
Clerlt Assistant II
Senior Fiscal Analyst
Serjeant-At-Arnrs
ALrdio Ofllcer
OfIice Assistant

ABSENT \VITH APOLOGY
l. I Ion. .lirnrny O. Angrvenyi, MGI-I, MP
2. I Ion. Clhristolther Onrtrlele, CBS, MP
3. I Ion. I)aniel Ii. Nanolt, MP
1,. IIon. (l)r.) Chlistine Ornbalta, MP
5. IIon. r\nclrern, A. Oktronre, MP
ti. I Ion. l,ldith Nyenze, MI'
1 I Irln. Catherine Warrrgrrrrr, MP
8. I kln. I)eter Lochaltaltong, MP
9. IIor-r. Qalicha (]rrfrr Wario, MP

INATTENDANCE
SECRETARIAT

|. Ms. Leah Mrvarrra
2. N{s. .lt'nnifi:r' Ncleto
.3. Ms. Christine Nclirittr
.1'. i\{r. .krsephat N{<ltonu
5. N{r'. .krhrr N.ioro
6. N'ls. Winnie Atiencr
i. Mr'. Vitalis Atrso

STAKEHOLDERS
\VESTMINSTER CONSULTING

l. Mr'. I Iarli Sheiltlr
2. N'[s. r\r'u'iucler Sanclhu
.3. \{5. (lintll'Mochere

INSURANCE REGULATORY AUTHORITY (IRA)
l. N{r'. ( iorlti't'5, I{iptrrnr
2. N{r'. I{alai Mrrst't.
3. N{r'. ('hristopherr Wairornzr
-1. N{r'. Wilson Wachira
5. Ms. Lycliah Nclirangrr

KENYA BREWERIES LIMITED (KBL)/UDV (KENYA) LIMITED
Mr. Zar:h Mrrnyi - trAlll,
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CAPITAL MARKETS AUTHORITY (CMA)/NAIROBI SECURITIES EXCHANGE
(NSE)

l. Mr. Wycliflb Shanrialt
2. Ms, I'ltlna Mot'aa Ondieki
.3. Mr'. Parrl I{arilni Muriulti
l. Ms. lirlna Kasichana Kabaila
5. Mr. -l-el't'ence Aclentbega
(;. N{r'. .lait'trs Mualta
1. Mr'. I)avirl Kanyi
ti. Mr'. Danit'l Wat'tttet'er
1). N'ls. (lollin Mau,ert

ERNEST AND MARTIN ASSOCIATES
Mr'. Iit'rtest Mtrritr

PETROLEUM INSTITUTE OF EAST AFRICA (PIEA)
L Ms. Waniilttr Manyara
2. Ms. Ayunra Lilthanya

RSM EAST AFRICA
1. Ms..lilna Shah
2. Mr'. Ashif'l{assattt
.3. N{r'. Ltrc:rs Kihara

AGENDA
l. I'r'ayers
2. (lonrnttrrtication ft'onr the Chair';tet'son
.3. Stakeholder engagement on the Finance Bill, zozt
1.. Any Other llrtsittess
5. Acllourntttent/Date of'Next Meeting

MIN.NO.NA/F&NP/ 2O2I / 16r: COMMUNICATION FROM THE
CHAIRPERSON

'l'he rrreetil{J w?ls callecl to orcler at .9.05 p.ttt. atrd a prayet' rvas saicl. fhe Chair'pel'son tltett
callecl firr introdrrction o1'those present befbre rvelcotttitrg the nteetittg to clt'liberate the day's

agenda.

MIN.NO.NA/F&NP/ sos | / | 66
Agencla clefbrrerd.

CONFIRMATION OF MINUTES

MIN.NO.NA/F&NP/ 2O2I / 167I STAKEHOLDER ENGAGEMENT ON THE
FINANCE BILL, ZOZT

'l'he Clonrnrittee helcl ttteetings u,ith tlte fbllorving stalteholders:
l. Westnrinster Clonsulting;
2. Insru'ance Itegulatory Atrtholity (lRA);
3. Kenya lJreweries Lirnited (KBL)/UDV (Kenya) Limitecl;
.1,. ()apital Marliets Authority (CIMA)/Nairobi Securities Exchange (NSti)
5. lirnest ancl Martin Associates;
6. I)etroleum Institrrte o1'Flast Afi'ica (l']ltiA); and
i. RSM Iiast Afiica;
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The stakeholder.s proposed several amendments to the Bill (detatls of their proposed amendments

are contained h Part III of the Report on the Consideration of the Finance Bill zozt).

MIN.NO.NA/F&NP/2O21/ 168I ADJOURNMENT/DATE OF NEXT
MEETING

There being no other business to deliberate on, the meeting was ad.iourned at 7:o8 p.m. The
next nreeting will be held on Thursday, s'd June 2O2l at S.OOa.m.

HON. GLADYS WANGA, CBS, MP
(CHATRPERSON)

SIGNED .DATE
ilpil W XDol
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MINUTES OF THE 35TH SITTING OF THE DEPARTMENTAL COMMITTEE ON
FINANCE AND NATIONAL PLANNING HELD IN THE BALLROOM ON 2N', FLOOR
AT TRADEMARK HOTEL ON WEDNESDAY, zND JUNE 2O2I AT 8:OO A.M.

PRESENT
l. I-lon
2. IIort
:J. I Ion
-1.. I Iou
5. I-lon
(i. I Ion
i. I Ion
u. I krn
9. I Iort
IO. I lon

()laclys Wanga, CtlS, MP
Isaac W. Ndirangrr, MP
Shalteel Shabbir Ahrned, CRS, MP
Davicl M. Mboni, MP
lilancis K. Kinrani, MP
.loseph M. Oyula, MP
.Ioshrra Cl. Kanclie, MI']
Stanley M. Mutharna, MP
.lanres ()ichuhi Mwangi, MP
(l'rof.) Mohanrtrcl Sheikh Moharned, MP

Chairperson
Vice Chairperson

Senior Clerk Assistant/[{ead o1'Secretariat
Princil>al Legal Counsel I
Clerk Assistant II
Senior Fiscal Analyst
Ser jeant-At-Arnrs
Atrdio Oflicer'
Ofilce Assistant

ABSENT WTTH APOLOGY
l. I-lon..lirlrny O. Anqr,r,enyi, MGI-1, MI']
2. I Ion. Christopht:r Ornrrlele, (llls, MP
:). Hon. Daniel [']. Nanolt, MI']
1,. I Ion. (l)r.) Christine Onrbalia, MP
5. Ilon. Andi'erv A. Oktrorrte, MP
(i. IIon. [:rlith Nyenz.r:, MP
1. I Ion. Catherine Warrrgrrru, MP
ti. I krn. I)etet' Lor:hal<apong, MI)
f). I Ion. Qalit:ha Gtrfir Wario, MP

INATTENDANCE
SECRETARIAT

l. N'ls. Leah Mrvarrra
2. NIs. .JennifL:r Nclet<r

3. NIs. (lhristint'Nclirittr
1.. NIr'. .losephat Motontr
5. Mr'. .lohn N.ioro
(i. N'ls. Winnie Atien<>

1. N,lr'. Vitalis Arrq<r

STAKEHOLDERS
INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS OF KENYA (ICPAK)

l. Ms. Slrt'ila Mu,athi
2. N{r'. Ilobelt Wat'rrirrr
:t. N{r. hlias Wakhisi
.1,. tlillaly Onattti

KENYA BANKERS ASSOCIATION (KBA)
l. I Iabil Olalta
2. N'lr'. .Arnolcl Wangila
l, I)t'te Mtrnqiti
1.. ,larrrt's Kirnani

KENYA PRIVATE SECTOR ALLIANCE (KEPSA)
l. N,lr'.,\shif'l{assarD
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2. Mr'. l'lnranrrel Ochieng

KPMG ADVISORY SERVICES LIMITED
l. Mr'. Steplren War,vet'tt
2. l't'tet'Kintrthia
it. N{r'. (llive Aliorir

PKF TAXATION SERVICES LIMITED
l. Mr'..Iatttr:s Mrrlili
2. Ms. Winnie Kintotlt<r

FEDERATION OF WOMEN LAWYERS - KENYA (FIDA)
N{s. Artrte It'eri

RETIREMENT BENEFITS AUTHORITY (RBA)
l. Nz.ottto N{trtrrlttt
2. Naonri Clichana
3. Sherrr Orrnrir

PRTCEWATERHOUSECOOPERS LIMITED (P\vC)
l. Mr. Andleu, Ilaqrti Mtrliiria
2. N'lr'. Niclrolas l{altit'o

DELOITTE AND TOUCHE
l. Mr.. lratr.ick (lhese
2. Mr'. Irledrick l{irnotho

AN.IARWALLA AND KHANNA LLP
Mr'. Ken N.jtrgrrna

AGENDA
l. I'r'ayers
2. (lonrrnrrr-rication fi'our ther ()hairllerson
3. (lontirtuatiott of'Mitttttes atrd Matters Arising
4,. Briefing on the Finance Bill,2o2l
5. Stakeholder engagement on the Finance Bill, zozt
(;. Any ()ther Brrsiness
'i. Acl.iorrrnntent/Date of'Next Meeting

MIN.NO.NA/F&NP/2O21/ 16II COMMUNICATION FROM THE
CHAIRPERSON

'l-ht, rrreetin{r was called to orcler at u.2o zr.rn. and a l)rayer lvas saitl. 'l'he Clhair'llersort tltert
called firr introdrrction of'those 1>r'esent belbre rvelcotning the tueeting to clelilrerate the day's
:rgenrla.

MIN.NO.NA/F&NP/ eosr / | 6sl
Agencla rlefbn'ecl.

CONFIRMATION OF MINUTES

MIN.NO.NA/F&NP/.2021/ 163, BRIEFING ON THE FINANCE BILL, zO2I
'l'he (lornrnittee r.vas lrrietbrl I>y the I)arlianrentary Budset Ofiice on the I'lighlights of' the
l"inance Ilill, zoz t u,hich was a llill proposing to antend various tax relaterl laws as lvell as

other nriscellaneotrs provisiotts.
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MIN.NO.NA/F&NP/ 2C,27 / 164I STAKEHOLDER ENGAGEMENT ON THE
FINANCE BILL,2ozl

The Courmittee held meetings with the following stakeholders:-
l. Institute of'Celtified Public accountants of Kenya (ICPAK);
2. Kenya Bankers Association (KBA);
3. Kenya Private Sector Alliance (KEPSA);
l. KPMG Advisory Services Limited
5. PKIi'faxation Services Limited;
6. Irecleration of'Women Lawyers - Kenya (FIDA);
1. Iletirenrent llenefits Autholity (RBA);
ti. I)ricervaterhouseCoopers Limited (PWC);
L l)eloitte and Totrche; and
lo. Aniarrvalla and Khanna LLP

Tlre stakeholders proposed sevelal amendments to the Bill (detaik of their proposed arnendments

are contuhted in Port III o/'the Report on the Consideration of the Finance Bill, zozt)

MIN.NO.NA/F&NP/ 2O2I / 764: ADJOURNMENT/DATE OF NEXT
MEETING

There bein.q no other business to delibelate on, the meeting was adjourned at 2:3O p.nr. 1'he
next nreeting u,ill be held at S.oOp.m.

HON. GLADYS WANGA, CBS, MP
(CHATRPERSON)

\
0 tr-** 7to-24aanSIGNED.. DATE
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