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Mr. Speaker Sir,

The..constitutionar rmplementation oversight committee is a serect committeeestablished under section 4 of the Sixth 
-schedule 

of the constitution with amandate of overseeing the imprementation of the Constitution and which amongother things:-
(a) Slall receive regular reports from the commission on the rmprementationof the constitution on the imprementation of this Constituiion incrudingreportt concerning_

(i) the preparation of the legislation required bv this Constitution and
any challenges in that regard;

(ii) the process of establishing the new commissions:
(iii) the procets of establishing the intrrastructure necerrary for theproper op.eration .of each county including progres oi /ocating

offices and assemb/ies and estab/ishment anJ tansiers ot, ttaff;(iv) the devolution of powers and functions to the countie, under thelegis/ation contemplated in section 15 of this Schedule; and(v) any impediments to the process of implementing this Constitution;

(b) coordinate with the Attorney-jenera/, the Commission on thelmplementation of the Constitution and relevant parliamentary
committeeJ to enrure the timelv introduction und o"sag" of thelegklation required by this Corutitution; and

(c) take appropriate action on the reports including addressing any prob/ems' in the implementation of thk Conrtitution.

COMMITTEE MEMBERSHIP

The Committee as conrtituted by the House on 5rh october, 20ro comprise of thefollowing members:-
1. The Hon. Hussein Mohammed Abdikadir, M.p. Chairperson
2.TheHon.MillieOdhiambo-Mabona,M.p. Vice-Chairperson
3.'i-he Hon. tseth wiugo, ECH, ivi.p.
4. The Hon. Chirau Ali Mwakwere, ECH, M.p.
5.The Hon. Martha l7angari Karua, ECH, M.p.
6. The Hon. (Prof.) phillip Kaloki, M.p.
7.The Hon. (Dr.) Kilemi Mwiria, M.p.
8.The Hon. Charles Kilonzo, M.p.
9.The Hon. Ekwee Ethuro, EBS, M.p.
lO. The Hon. Cecily Mbarire, M.p.
ll. The Hon. (Dr.) Eseli 5imiyu, M.p.

toe Report on the noblinatto$ to the Ofrces |JCJ, Deputy CJ and Dpp
a olt I i lul i an a I I mple np t1 ta t i o n 01,. t.[ i ght C o m

Page 2



12. The Hon. Moriasi Ombui, M.P.

13. The Hon. Amina Abdalla, M.P.

14. The Hon. David M. Ngugi, M.P.

15. The Hon. Ababu Namwamba, M.P.

I6. The Hon. Danson Mwazo, M.P.
17. The Hon. Sophia Abdi, M.P.
18. The Hon. (Dr.) Joyce Laboso, M.P.
19. The Hon. Joseph Kasaine Nkaiserry, M.P.
20.The Hon. Charles Onyancha, M.P.
21. The Hon. Alfred Khang'ati, M.P.
22. The Hon. John Mbadi, M.P.
23. The Hon. Elizabeth Ongoro, M.P.
24.The Hon. Rev. Julius Murgor, M.P.
25.Ihe Hon. Lucas K. Chepkitony, M.P-
26.The Hon. Benedict Fondo Cunda, M.P.
27.The Hon. Rachel Shebesh. M.P.

Mr. Speaker 5ir,

On the l8th May 2011 you informed the House that H.E the President had after
consultation with the Right Hon. Prime Minister nominated for approval by the
National Assembly the following persons pursuant to the provisions of Article
166(1) (a), 262 and 157(2) read together with Section 24(2) of the Six Schedule of
the Constitution-:-

i). Dr. Willy Munywoki Mutunga as Chief Justice;

ii). Ms. Nancy Makokha Baraza as Deputy Chief Justice; and

iii). Mr. Keriako Tobiko as Director of Public Prosecutions.

You then directed that the names and Curriculum Vitae of the nominees be referred
to the relevant Departmental Committee.

ln view of the operational challenges facing the Departmental Committee on Justice
and Legal Affairs on 2nd June, 2011, you directed that the Constitutional
lmplementation Oversight Committee (CIOC) take up the matter for consideration
and report to the House. Further, given the provisions of Standing Order No.l8O
which allows public access to proceedings of Committees and, in order to comply
with the provisions of Article 73(2)(d) of the Constitution which underscores
accountability to the public for decisions and actions taken, you urged members of
the public who wished to submit memoranda to do so to the Committee in respect
of the three nominees.
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As directed, the committee took up the matter and put up paid advertisements i1the dailies inviting membei's of the pubric to make representation, on in" tnruunominees' The Commirtee herd pubric hearings where iz p"rronr- giirJ ihui,. ,i"*,rr the r.:ni.i:in=i! Th= t!!t .f :=:..aii ,.',h,- i1,i3" ra,l 3i:,j =3J+ ,3 ril -irhn:i;ri.an_r t;the committee is attached to,this.report 6p)enaix r). This is in addition to 4lmemoranda on the nominees that the commitiee received. The rist of persons whosent memoranda to the committee is attached to this report (Appendix 2). Thecommittee also had a meeting with the nominees where they ,,"r" rrt"J io .tr.iryissues arising from the pubric hearings. ln totar the committee held eight (B) sittingstor.'Jelibeiate on the suitabiiity of t[e rronrinees for. appoirrtr-errt to ir-re iespective

Mr. Speaker Sir,

The comrnittee deliberated on the issues raised during the pubric hearings togetherwith the rubmissions made by the nominees and now recommends that thenominees be appointed to the respective offices to which th"f hur" b"ennominated; with some .:Tb:rr. expressing reservations on the nomination of theDPP and with Honourabre John 
'Mbadi" 

and Honourabre Ababu Namwambai'egi;tei-ing hi; specific objection on the nomination of the Dpp.

The Coii-rmittee furthei' recomn-rei-rded trrai trre appi ovar oi tlie Dir ector ,f pubric
Prosecutions be subject to further investigations' on the outstanding issues withobjections by Hon. Mwakwere and Hon. OmUui.

The Committee arso recommends that future nominations submitted to pariiament
for approval be accompanied by an expranatory report setting out the criteria andmethodology used by the interviewing body in settring for such nominees. Thisinformation wourd enrich the deriberaTions of the rereJant ,"tting Io*.ittee ofParliament and the House as a whole.

Acknowledgements

The committee wishes to thank the offices of the Speaker and the crerk of thel'lational A;seinbl'y' for the iuppoit extended to it ii..r the execution of it; mandate.The committee arso appreciates the media for rive. coverage of its proceedingsduring the vetting process. Further, the committee thanks m-embers oi the puuticwho made submissions, orally and in writing, to the Committee.

Mr. Speaker Sir, i

It is my pleasant duty and privilege, on
Oversight Committee, to present and com

beha lf of Constitutional lmplementation
mend this report on the approval to the
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officeioftheChiefJustice,DeputyChiefJusticeandDirectoiofPuLiicl]rosecutions'
to the House for adoption pulrrunt to the communication from the chair made on

2nd June, 2Oll and in accordance with Section 4 of the Sixth Schedule to the
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BACKCROUND

Section 24 (1) of the Sixth Schedule to the constitution provides that the chief!i,-<t:.. ir orli.: L:ic:.- li::ii=::l=-i;;;;i,,,..-,:tir::_: s:)i:.:c;1t:i:iie: i,:eeffective date vacate office. The u*ectire aat" i"ing zz* August,2010, the thenChief Justice vacated office on 27th February, 2011.

2' on 2,th January, 20r1,. the office of the president announced names of fournominees for the constitutional orn.us'oi chief Justice (cJ), Attorney ceneral(AC)' Dire.'r of public, pror";rr'i";;-io"pei'uno controit"i'ot';;;*.i shorrlythereafter. the Righr 
,Honourable d;.;' ,,n,r,".. asserted rhai i^e saidnominations had been done withoui ,n"'r"qr,rr* consurtation with his office, asrequired by the National Accord .ra n"."rl,i,.tion Act, 2008.

3' The matter raised considerabre pubric outcry, with.different groups issuing pressstatements on the same, incruding ,r-,-c-o,n.,iirrion for the implementation of theConstiturion (CtC) and the iudil;;;;J,.""iJr_,,rion (.rSC). The marter atso
:;;;i,i" 

wav to the House unait 
" 
il;;.;l (Nnirobi rrigtt Court petition No 76

- 
n"":ffi,1:i:fj::::lli?;;,::,:;: on 17,h Februarv, 2otl torhe errect that

, 
.?ji#j;?,iiil;,r"r,l H.E rhe president withdrew the rist of nominees ro
t h e D e p u iy I i; ; l;,;l' rT T:i:: Ji",ff tr::i 1,*,:: :i :f .: *fi U:l t :also srared thar he wourd hord -ili;.;;; -ith the Rr. Honourable primeMinister on the nomination 

. 
of ,r-,," au".".'v cenera r and thereafter appoint a

ET::l:,::l"rtise 
and inrerview candidatestr-the porition ot Direcror of public

on 4rh March, 2011 the Judicia.l Service commission through Gazette Nofice No.20G! ed,",::ii:cd th: r,:::n.:.,. in thc p"riai." .i Chrcf Ju;trcc cnd thc D^._,,r..Chief Justice and invited ,!: llliiJ ;";;i; i'pptications. rwenty ,,, o""rionlepplied fcr the po:ition of Chrcf ,,"rti." ,"rt,.ii" icu:-tccn othcr; opplicC fcrporition of Deputv Chief Justice. s;;;';"r#er, ten applicant, were short-listed and interviewed for.rhe p.riil"'"i'ziili .lu,ti.. whire eight appricanrswere short-listed and interviewed f... th" ;;r;;;i of oeputy Chief Justice.

1

o

7.o

)

n i3th May,20ll the Judicial Servlce Commission nominated Dr Wi llvMunywoki Mutunga and Ms. Nancy Baraza as Chief Justice and Deputy Chiefurtice respecti vely. The JSC then forwarded the names to the President forformal nomination and eventua I approval by parliament.

ces oJA, Dcputy CJ and Dpp page 6
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B. On 17rh May, 2011 H.E the President and the Right Honourable Prime Minister
endorsed the nominees for the posts of Chief Justice, Deputy Chief Justice and

Director of Public Prosecution, paving the way for vetting by Parliament.

9. Owing to the challenges facing the Departmental Committee of Justice and Legal

Affairs, on 2nd )une 2011 the Honourable Speaker in a communication to the

House referred the names of the three nominees to the Constitution
Implementation Oversight Committee for vetting.

lO.The Honourable Speaker directed the Constitution lmplementation Oversight
Committee to submit its recommendations on the nomination to the House on

Wednesday, 8th June 2011. On that date, the Committee reported progress and

requested an extension of time to enable the Committee to conclude its work'
The Honourable Speaker then directed the Committee to table its report on
Tuesday 14th June 2Ol l.

'll. ln conducting the vetting process, the Committee examined the candidates

against the criteria set out in the Second Schedu le of the Commission for the

lmplementation of Conttitution Act, 20tO (Criteria for vetting/approval of
nominees for appointment to public office by the National Assembly)' That

criteria requires the nominees to disclose information on their personal and

professional Iife including their political affiliations, tax compliance and potential

conflict of interests. Issues raised by membeis of the public during public hearings

and memoranda presented to the Committee were also put to the nominees.

)
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CONS IDERATI ON OF

NOM INATIoNoF DR.

CHIEF JUslleE

(c) l-reiti ti,e quaiif;.at;ori j
amounting, in the aggre

THE NOMINEES BY TH E COM

WILLY M UN YWOKIMUTUN6A FOR

jpeciiled iir paiagiapi,s (a) atrcl
gate, to fifteen years.

MITTEE

THE POSITION OF

The quarifications for appointment to the office of Chief Justice are Jet out inseveral provisions of rhe.constitutiqr. e.ilr""io?(1)(a) provides that the presidentshatt appoint the chief Jusrice a-nj ;"0;;;';;;f Justice ,.in accordance with the
fi:.,CT:HiX:ff1,.|" rudiciar s"-i'u'commi"ion una,ro;u.t-to ti"-'uip,.o,ur or

Article 166(2) further requires that each judge of a superior court (of whom theChief Justice is a part) shail be 
"pp"i","a rloff";;r, persons who_

(a) hold a law degree from a recognized university or are advocates of the High

;:,ilJ-:J""va' 
of Po55e5' '"" tq,ir.i"* qualification i" u 

-.#-"n 
rr-

(b) possess the experience reqr-rir"ecr under sub-Articres (3) to (5) as applicable,irrespective of whether that erpe;ie;;e-;;s'gained in Kenya or in anotherCommonwealth common_iaw jurisdic tion: antl
(c) have a high moral character, integrity and impartiality.

Article 166(3(a) provides. that the chief Justice and other judges of the supremeCourt shall be appointed frorn urtng p;rr."r'*n" nrr"_

(a) at least fifteen years experience as a superior court judge; or
(b) at least fifteen years experience as a distinguished academic, judicial

:I.". 
lesal oractitioner or such u*"i"n." in other reievant tegat neta,

)t) lor a per ioii

section 24(2) of the sixth.schedure to the consritution provides that,,a new chiefJustice shail be appointed by the o;.;,;;, ';;j"cr 
to the Nationat Accord andReconciliation Act and after consurtation with ?e prime Minister and with theapproval of the National Assembly.

Report on th. nonination, to t::
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Section 29 also applies to the appointment of the Chief Justice. lt provides that-

(l) The process of appointment of persons to fill vacancies arising in consequence
of the coming into force of this Constitution shall begin on the effective date
and be finalized within one year.

(2) Unless this Schedule provides otherwise, when this Constitution requires an
appointment to be made by the President with the approval of the National
Assembly, until after the first elections under this Constitution, the President
shall, subject to the National Accord and Reconciliation Act, appoint a person
after aonsultation with the Prime Minister and with the approval of the
National Assembly.

ln supporting Dr. Willy Mutunga's nomination, members of the public made the
following su bmissions:-

i). He is highly qualified, highly trained with critical and objective judgment,
attributes which wiil enable him to serve in the position.

ii). He has been a mentor to many.

iii). He has for a long time been devoted to isrues of access to justice for all
and has tirelessly fought for a democratic, free, just and transparent Kenya
and for a new constitution.

iv). He has the necessary competence, he is reform minded and is a mentor to
many.

v). He has been involved in a lot of community development issues while at
the Ford Foundation such as spear-heading the provision of housing to the
less fortunate members of society in slums areas.

vi). He is recognized nationally and internationally as a perion of integrity
who is principled.

vii). He is humble, understanding and patriotic person who interacts with all
personi especially the poor and he has fought against human rights
violations and oppression.

viii). He is an intellectual and an institution builder. He was instrumental in
the formation of the University of Nairobi Staff Union, the Kenya Human
Rights Commission and the Citizens Coalition for Constitutional Change
(4Cs).

CoNtitutiohal lnplem.nldtion Oversight Comnilee Repott on the nominations to the Ofiicts ofCJ, Dcputy CJ and DPP P age 9
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ix). He is an individual v
interferecj *itn ar.tnlt^l-Tgtullv.lPright character whose family life was

x). His ,;;,;;;;;"";'jf 1",::"i:" whiie. righting ro' .on,titution*;ffi;;
p;J.e.;j. s arrtved at following an open and competitire

xi). He would restore instjtutional confidence in the Judiciary,
xii). He would dispense justice without fear or favour.xiii). He advocates

consrirurionarir- ;nJ"u'""',n;,.,;;,ir?u,'r", communities, believes in

xiv). He is. an Independent minded person whoConstitution and the.taw would be guided by the

];#'ir",:';: 
Dr' MutunSa's nomination, members of the pubric made the forowing

,, 
i;jj?rlot meet the threshold under Articie 166 (2)(c) on high moral

ii)' He champions fo1 tle rights of homosexuals and was the advocate on
,,r. ;;:: 

,[""";jj':.:'ion Jr ti'e K"";;' ;;' a ncj iesbians i,,,i iilJi^, 0.
entrusted -,,n ,nl'lt^o^l1nage 

his-family affairs and cannot therefore be

iv). He does 
"", ,on"=,J;;ilTil:::rhe 

judiciarv.

v). He would not be a role model to vounsthe ear rtua ttrat"i" aonr. _ Kenyans particularly owing to
vi). He works for an

co ntro l.
lnstitution that advocates for aggressive population

The Obse rvationJ oftheComm

a. The Proce55 ofNomin ation

ittee

The Clnnrlttee h:,.,!ng ccnside:"eC therepresentations made by members ofnorninee rnade the fcllor,.,ing c!-.servetlc
the position of Chief Justice-

,.,1t:e cf D:-. .^.4utung: :nd lhcc and having interviewed the
nornination of D:...^.4utunga to

the publi
ns on the

The Commi
nomination
and 172 of
Constitution

ttee reflected and deriberated on the procers that was forowed in theof the chier Justice in tn1 iis[.9] 
"; ;;;;ri."i ", Articles t66(t)(a)rhe Constitution and sectiori 24(2) 
^;;.;;,.i,i_rn Schedule to rhe. Two schools of thought emerged.

CJ, Depu\t CJ and Dpp page 10
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On the one hand, some members expressed the view that the Constitution at

section 24(2) and 29 of the Sixth Schedule to the constitution made specific

provisions as to how a Chief Justice is to be nominated in the transitional period

pending the next 6eneral Elections. consequently, in their view, Articles 166(1)(a)
'and 

17) were, in so far as the appointment of the Chief Justice pending the next

Ceneral Elections was concerned, suspended. The view was therefore taken that in

the transitional period before the next 6eneral Elections, the Judicial Service

Commission did not have any role to Play in the process of nomination of a Chief

Justice. lt was therefore argued that in these circumstances the process of

nomination of the Chief Justice had not slrictly complied with the requirements of

the Constitution.

Other members expressed the view that the transitional provisions under sections

24(2) and 29 of the Sixth Schedule to. the Constitution were not to be read in

isoiuiion but as "explanatory notes" or provisions whose objective was to aid the

interpretation and application of the substantive provisions of Articles 165(1)(a) and

172 of the Constitution which were not suspended and were therefore applicable'

Such members argued that the nomination process was therefore in order and that

the involvement of the Judicial Service Commission in the nomination process was

in tandem with the requirements of the Constitution.

Members observed that the two different interpretations on the nomination process

for the Chief Justice had been debated at several fora and had been raised by

members of the public in their representations to the Committee. Notwithstanding

the two different interpretations on the process of nomination of the Chief Justice'

the Committee resolved to proceed with the consideration of the candidate.

The Committee observed that notwithstanding the different interpretations, the

executive had forwarded the names to Parliament' The Committee therefore left

the issue of interpretation to the courts of law.

b) The Educational Qualifications of the Nominee

Article 166(2)(a) of the Constitution which sets out the educational qualifications for
judges of superior courts requires that they be appointed from amongst members

wno "nota a law degree from a recognized university or are advocates of the High

court of Kenya or possess an equivalent qualification in a common-law
jurisdiction".

It was observed that Dr. Mutunga is the holder of a Bachelor of Laws (LL.B) Degree

and a Master of Laws (LL.M) Degree both awarded by the university of Dar es

salaam, Tanzania in 197'l and 1974 respectively and a Doctor of Jurisprudence (J5D)

e

1i

I1

rh

ra

)n

o
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uYuld* by osgoode Hail Law schoor, Toronto in 1992. The committsaiisfied that the nominee met the educational requirements stipurated in166(2)(a) of the Constitution.

ee was
Article

Arricle 166(2)(b) and (3) of the constitution stipurate the experience required of aperson seeking to be appointed chief Justice. Aiticre 166(2)(br r"qrir", ,i", a judgeof a superior court be.appointed from u,nong purrons who ..possess 
the experiencereqi-ii.ed under sub-Arti.r."r li) to (6) as upiii.airie, irrespective of wherher thatexperience was gained in Kenya br in another Commonwearth common-rawjurisdiction".

Article 166(3)(a) of the constitution provides that the chief Justice and other judgesof the supreme court sha, be appointed r.orn-urnong perrons who have-

(a) at least fifteen years experience as a superior court judge; or
(b) at least fifteen years experience as a distinguished academic, judiciar officer,legal practitioner or such experience in oth". rerevant legar fierd; or
(c) held the qualificarions sle;ilied in paragraphs (a) and (b) for a periodamounting, in aggregate, tc l,ifteen yearj. '

The Committee observed 
lh"l p. Mutunga was the Regional Representative, FordFoundation a position h: 
,h".d. 

heid from iprii iooo. prior to that, between 2004and March 2009, he had held the positioni or e.,ing Regionar Representative andProgram officer in the same organization. Dr. Mutunga had arso served as theExecutive Director of the,,Kenya- Human nighi, Co._ission between l99B and2oo4' He also served as the Acting ExecutivJ Director of the Legal Advice Centrebetween 1992 and I993 and was a iecturur und-u ,"nio,. recturer between 1974 and1982 at the Faculty of Law, University of ilairoli
The Conm;tte e foi; n,,, th;- ^. , ,. ,

i n t h e ri e rd o r ;, ;;;d;; ; "l;#; iil:: 
-il.:,,i"";;fi 

[ i ;I,""tT :il :iJ:;that Di-. J\''lutunga sati;fie,j the edi.icationui ,"qui"un,.,-ts stipuiateci uricjer Aiiicie166(2)(b) and (3) of the Consrirurion.

c) Experience

Some concern was raised on the fact that the nominee had not previousl y served inthe judiciary and would be a new-comer to the jud icia ry In this regard, theComm ittee observed that Article 165(3) of the Constitution made provision for theappor ntment of a Chief Justice who had either served as a super ror court judge, orwho had served as a dist inguished acad emic, judicial officer, legal practitioner orsuch experience in other relevant legal fields. The Committee further observed that

norrinations to thc Wds olCJ, Deputy CJ and Dpf page 12
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ChiEf iustices had been appointed from outside oi judiciai-; in Kenya and in
countries such as South Africa (Arthur Chaskalson was appointed First President of
South Africa's new constitutional court in 1994 having left a legal practice to

become a human rights lawyer), the United States of America (Earl Warren was

appointed the l4th chief Justice of the United states Supreme Court in 1953. Prior

to that he had a highly successful career in politics), Trinidad and Toblago (ln i995

Michael de la Bastide was appointed Chief Justice straight from private practice)

and Hong Kong (in 2010, Ceoffrey Ma was appointed as chief Justice. Before that

he was a barrister at law in Singapore).

d) Moral character, integrity and impartialitv

Article 166(2)(c) of the Constitution requires that each judge of a superior court

shall be appointed from among perJons who "have a high moral character, integrity

and impartiality". The Committee received a number of representations concerning

the moral character of the nominee. Questions were raised concerning the sexuality

of the nominee and his ear stud. The committee put each of these issues to the

nominee during his interview and the nominee responded to the issues to the

satisfaction of the Committee.

Regarding his marital status and family values, various concerns had been raised

before the Committee. The nominee informed the Committee that he was married,

separated and that he had filed for divorce a process he described as painful and

difficult. The nominee further informed the Committee that he had children. The

Committee was satisfied with the responses of the nominee on his ntarital status and

family values.

Representations were also made to the Committee regarding the perceived liberal

views of the nominee and the impact that this would have if he were to be

appointed Chief Justice. Some described the nominee as an activist and expressed

concern that this would impact his performance in the judiciary. Others however

expressed the view that the nominee's past involvement in activism would enrich

his performance in the judiciarY.

Representations were also made to the Committee that the ideals and principles of
the nominee's employer would impact negatively on the nominee's execution of his

functions as Chief Justice and as a member of the Supreme Court. In response to
these concerns, the nominee informed the Committee that despite his personal

views and beliefs on various matters, if appointed Chief Justice he would strictly
observe and operate within the confines of the Constitution and would be guided

by the Constitution in the execution of his functions.
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::,,,I: llii;Jitf.X?:ittee wai sarisned wirh the rejponje, of rhe nominee o
n o m i n ee s atis n eJ il ; ffi l" [:"ff "J, ilfl J: ?;fEj,li :?1# e;,."'" 

i., "l',r,.,,n
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NOMINATION OF M5. NANCY MAKOKI.jA. BA[ti:.i]A. FCR THE POSITION OF

D EPUTY CHIEF JUSTICE

Oualifications

The qualifications for appointment to the office of Deputy Chief iustice are set out

in Article 165(l)(a) of the Constitution which provides that the President shall

appoint the chief Justice and the Deputy chief Justice "in accordance with the

recommendation of the Judicial Service Commission and subject to the approval of
the National Assembly.

Article 166(2) further requires that each judge of a superior court, of whom the

Deputy Chief Justice is a part, shall be appointed from among persons who-

(a) hold a law degree from a recognized university or are advocates of the HiSh

Court of Kenya, or possesi an equivaient qualification in a common-law
jurisdiction;

(b) possess the experience required under sub-Articles (3) to (6) as applicable,

irrespective of whether that experience was gained in Kenya or in another
Commonwealth common-law jurisdiction; and

(c) have a high moral character, integrity and impartiality.

Article 166(3)(a) provides that the Chief Justice and other judges of the 5upreme

Court shall be appointed from among Persons who have-

(a) at least fifteen years experience as a superior court judge; or

(b) at Ieast fifteen years experience as a distinguished academic, judicial

officer, legal practitioner or such experience in other relevant legal field;

or

(c) held the qualifications specified in paragraphs (a) and (b) for a period

amounting, in the aggregate, to fifteen years'

section 29 also applies to the appointment of the Chief Justice. lt provides that-

(l) The process of appointment of persons to fill vacancies arising in consequence

of the coming into force of this Constitution shall begin on the effective date

and be finalized within one Year.

(2) Unless this Schedule provides otherwise, when this Constitution requires an

appointment to be made by the President with the approval of the National

Assembly, until after the first elections under this constitution, the President

constitutional lnFl.twnlatton oyerstght commita. Report on ttu nodinations to lh. onices oIcJ, DePlty CJ and DPP Page 1 5
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The Observations ol'the Committee

The Committee considered the curriculum vitae of Ms' Baraza

,epresentations made by members of the public and interviewed the

;;;;; done so' the Committee made the following observations

nomi.iation ol Ms. Baraza to the position of Deputy Chief Justice-

and the
nom inee.

on the

Article 166(2)(a) of the constitution in setting out the educational qualifications for

judges of superior courts requires that they be appointed from amongst members

who ,,hold a law degree from a recognizei university or are advocates of the High

court of Kenya or por5e55 an Iquivalent qualification in a common-law

jurisdiction".

The committee observed that Ms. Baraza is the holder of a Bachelor of Laws (LL'B)

p.sr""."aMasterofLaws(LL.M)awardedbytheFacultyofLaw'Universityof
Nairobiinlg8oand2005,respectively.ThenomineealsoholdsaDiplomain
LejalStudies from the Kenya School of Luw awarded in l9Bl. Ms. Baraza is a PhD

.riJia.r" registered at the University of Nairobi. The committee observed that

Ms. Bururu liolds certificates in various disciplines: Alternative conflict Resolution

Mechanisms, Judicial Reform for lmproving covernance in Anglophone Africa'

lf1."S" Management, Changing the Law through Successful Reform and Contract

Draft ing and Negotiation.

TheCommitteewaJsatisfiedthatthenomineemettheeducationalrequirements
stipulated in Article 166(2)(a) of the Constitution'

b) Experience

Articlel66(2)(b)and(3)oftheConstitutionstipulatetheexperiencerequi.redof
per5ons to be appointed Deputy Chief Justice' Article I66(2)(b) requires that a

judge of a superior court be appointed from among Persons who "possess the

experience required unJ"l. sub-Article (3) to (6) as applicable' irrespective of

whether that experience was gained in Kenya or in another Commonwealth

common-law jurisdiction".

Article 166(3)(a) of the constitution provides that the chief Justice and other judges

oftheSupremeCourt(ofwhomtheDeputyChiefJusticeisapart)shallbe
appointed from among Persons who have-

(a) at least fifteen years experience as a superior court judge; or

a. The Educational Quali fications of the Nomlnee

Conrlitutional lfiPlemenlalion Overtighl Con ltillee RePorl on lh' flontinalions to lhe Ofrces ofCJ' Deputy CJ and DPP Page 77



(b) at least fifteen years experience as a distinguished academic, judiciar officer,legal pi-actitioner or such expei-ience in othei relevant legal field; or
(c) held the qualifications ,specified in paragraphs (a)

a;,ou-iiri5, ia aggi.egare, ro iiite"ii ye6r5.
and (b) for a period

The committee observed that Ms. Baraza was the Deputy Chairperson of the KenyaLaw Reform commission and chairperson of the Media touncir Complaintscommission. Ms. Baraza was arso a pirt-time Lecturer at the Kenya schoor of Law,a Lecturer at the schoor of Law, Kenyatta University and a Councir Member ofEgerton University.

The Committee noted that Ms. Baraza had served as a Commissioner of theConstitution of Kenya Review Commission and was a founder member and pastchairperson of the rnternationar Federation of women Lu*v"r, iiroat. TheCommittee found that the nominee herd extensive experience in the regarprofession and therefore satisfied the requirements of Articre 1b6(2)(b) and (3) ofthe Constitution.

some concern was raised on the fact that the nominee had not previousrv served inthe judiciary and wourd be a new-comer to the judiciary. i" inl, 
-,lgrrd, 

theCommittee observed that Article 166(3) of the conrtitution made provision for theappointment of a Chief Justice who had either served as a superior -rrt ;rag., o,.who had served as a distinguished academic, judiciar officer, t.gut pr".iiiion". o..such experience in other relevant legal fields. The committee further observed thatChief Justices had been appointed from outside of judiciary in <"nyu ,na incountries such as south Africa (Arthur Chaskarson was appointed First president ofSouth Africa's new constitutionar court in 1g94 having reft a t"gut pr"u.tr.u tobecome a human rights rawyer), the United States of America (Eari warren wasappointed the l4tt' Chief Justice of the united states supreme Court in r953. prior
to that he had a highry successfur career in poritics), Trinidad and robragolIn[jg5
Michael de la Bastide was appointed chief Justiie straight from privaie iractice)and Hong Kong (in 2010, c,eoffrey Ma was appointed as Chief Justice. Before thathe was a barrister at law in Singapore).

c) Moral cha ra cter, integ rity and impartia Iity

Article 166(2)(c) of the Constitution requires that each judge of a superior courtshall be appointed from among persons who "have a high mJrar .r.,,uru.i",: intusrityand impartiality". The Committee received a number oi representations concerningthe moral character of the nominee. euestions were raised by members of thepublic on the sexuality of the nominee and on her position on abortion and on

conJlitutional lmplemchtation Ovtsitlu Confiittee Rzporl on the nohinatioh! to the OIficcs of CJ, Deputy CJ dhd Dpp Page 1B



c

harncsexuaiity particularly in the context ol her onSolng Pi-llr studies oi'l trre suDject

of "Equality and Non-Discrimination Principles and the Question of Homosexuality

in Kenya".'The nominee was also questioned on her marital status and her family

values.

Questions were also put to the nominee regarding concerns raised by members of

the public to the effect that she was too liberal and was an activist and that this

would impact her service as Deputy chief Justice if appointed. In response to these

concerns, the nominee informed the Committee that despite her personal views and

beliefs on various matters, if appointed, she would dispense her duties as Deputy

Chief Justice by dutifully observing and applying the provisions of the Constitution'

The committee was satisfied with the responses of the nominee to the concerns

raised on moral issues and the Committee therefore found that the nominee met

the requirements of Article 166(2)(c) of the Constitution'
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Articre 166(5) of the conrtitution provides that each judge of the High court shailbe appointed from among perJons who have_ 
!rr ruu6s .,r rrrs rrl8n LoL

(1) rhe. process of appointment of persons to fi, vacancies arising in consequenceof the coming into force of thir Constitution rhall b"g,;;" ;;;';;rJ;:;r"and be finaiized within one year.

Ql.ralificltioi!

Articie I57(3) of the constitution provides that ,,the quaiifications for appointmer

,T" 
",;lZ*Pr:blic 

Prosecutions ire the same us io. tiiu appointm"nt .lllras. .

Ih.:- ,qr-"],1._:ricns fcr appointment as a .iudge of the High Court are set out irArticle 166(2) and (5) of the Constitution. 'artiJJ 
66(2) requiresthat each judge oa superior court, of whom a High Court judge is a part, shall be appointed fronamong persons who-

(a) hold a law degree from a recognized university or are advocates of the HighCourt of Kenya' or porsesr an equivarent quarification in a common-rawjurisdiction;

(b) possess the experience required under sub-Articres (3) to (6) as appricabre,irrespective of whether that experienc" -ur'guin"a in Kenya or in anotherCommonwea lth common_iaw .lUrrsoictron; ana'
(c) have a hieh moral character. inteerity and imoartiaiitv.

aaEeIe

(a) at least ten years experience as a
qualified nragist rate: or

(b) at least ten years experience as a distinguished academic or legar practitioneror such experience in other relevant lega'i field: or
(c) held the qualifications specified in paragraphs (a) and (b) for a periodamounting, in the aegreeate, to ten years. 

"

supenor court judge or professionally

9cciior.r 2g cf thc
tra nsition a I period.

!-^.t.,t^ l'^^.+;+,,1i^^!urrJr"u(.u,i
Ci.,+l- +l-^

', ,^..,.-] -.-^1.,v?Y'y IL.,
It requires that-

(2) Unress this Schedure provides otherwise, when this constitution requires anappointment to be made by the president with the approval ortn"ilutionur
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IAssembly, until after the firsi electioni under this' Constitution' the President

shall. subject to the Nation;i'AtcoJ and Reconciljation Act' appoint a Person

after consultation with ill:';ffi''iiisr"' und with the approval of the

National AssemblY'

)

View, Rece edb the Committee

In suPPorting the nomination of Mr' Tobiko' the public made the following

n

o

representatio ns ' That:- 
-^-r k.iniani larrrver with an

i). He is highly qualified and is an outstanding and brilliant lawyer v

imPeccalle academic record'

ii). He has been an active member of various commissions such as the Njonjo

Land Commis''";';;";;;-lonstitution of Kenva Review Commission

(cKRC)-

iii). His nomination was competitive' transparent' above board and took into

considerati."A,ti;";;o[+ilortt..Constitutionon-regionaland.ethnic
diversitY of the PeoPle of KenYa'

iv). He is competent and would properly discharge his functions as DPP'

v). He scored 87 o/o inthe interview and was ranked the best candidate'

vi). He has over 21 years experience in the legal profession and 5 years as the

Chief Public Prosecutor'

vii). He is a person of high moral character' integrity and impartiality as

- '' 
envisaged in Article 166 (2)(c)'

viii). He has played a critical role in reforming the office of the Chief Public

Prosecutor'

ix). He rePresents minorities/ marginalized Sroups'

ln opposing Mr' Tobiko's nomination' members of the public made the following

su bmissio ns-

This is a new dispensation that required a new DPP'

That the DPP nominee seems to be riding on the integrity of the nominees

',""in'"'oJtir"nl or ir'i"r l''tice and Deputy Chief Justice'

He has previously served in the position of DPP yet no tangible

,.fti"*',".",t can be attributed to him'

n" ..0" false accusations against the CKRC Chair with a view to having

o

e

rl

le

J

I

e

) i).

ii) .

iii) .

iv).a

t him removed from office'

inations to the Olrces oICJ' Deputv CJ and DPP
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a

)
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v)' He breached the cKRC's rures of confidentiarity and sought conitantly tunc'ermine the independence anci integrity of the Commislion by ,.upouinto the President and some key poriticians on matters that were confidentialr: 't::sid._i ir. , .,:-:i,f i6:-t !i. il':,_,2; ii:: ...,.,.:.il :i l!:: i:,:i::.t:i::::,:t ;c, a:. iprevent the drafting and adoption of the new constitution by craimin;consurtations had not been done even after the commission had concrude<the consultations with the peopie and analyzed their recommendationi.vii). As chief Public prosecutor, he has acted in contravention of his duties ancrespons ibririties and has faired to pursue aflegations of corruption againsrpeopie in irigh oifice.
viii)' Mr' Tobiko cannot be trusted with the heavy responsibirity of protectingthe innocent or the..prosecution of suspects as exempiified in the recentacquittar of Hon- wiiliam Ruto and others who charged with iilegalacquisition of la nd.

ix)' Mr' Tobiko wa5 an interested party in some of the cases such as the Angro-leasing Case having previousry repiesented some of the suJpects as a rawyerin private practice and that this would resurt in confrict of interest.
x). He has not delivered as a prorecutor and is not effective.
xi). He has been partiai in rhe hancJiing of number of cases.
xii).The procers of nominating Mr. robiko to the office of Director of pubric

Prosecution waJ not open and transparent.
xiii)' Mr. Tobiko had sabotaged the prosecution of his former ciient, Livingstoneole Ntutu in criminar case No. 2157 of 2oo3 - R vs. Livingstonu ol"'Ntrtu -

and Onyambu.

xiv). He had, through proxies, solicited for a bribe of Kshs. 5 million in
co rruption- related charges against Mr. 5amrny K. Kirui.

xv)' ln High court succession cause No. 1263 of 2ooo - in the matter of theestate of Lerionka ore Ntutu (deceased) he had certified the Consent in whichNaiyanoi Ntutu, who was risted as number 42 and to whom lD number1269818 was ascribed. was, at the time, a minor of six years or ugu unJ thu,could not have possibly held an identity card.

The Obse rvations qfjhe C,p.mrnittee

The Committee considered the curriculum vitae of Mr.
representations made by members of the public and intervietwo occasions. The Committee made the following
nomination of Mr. Keriako Tobiko to the position of
Prosecutions-

Keriako Tobiko, the
wed the nominee on
observations on the

Director of public

Const aional Inplemenution Oyersight Commiuee Rcport on th. homtrutions to Lhe Ofrczs ofCJ, &puty CJ and Dp D Page 22



a The Process cf I'lon'rination

Y

t

d

o

The Committee deliberated on the process that was followed in the nornination of
the Director of Public Prosecutions. Article 157(2) of the Constitution provides that
"the Director of Public Prosecutions shall be nominated and, with the approval of
the National Assembly, appointed by the President".

The Committee observed that His Excellency, the President, had, by 6azette Notice

No.2649 of 15th March 2011, established an lnterview Panel which was mandated

to "receive and process apPlications and intervlew and recommend at least three

(3) suitable candidates for consideration for nomination to the office of the

Director of Public Prosecutions". lt is from the three names forwarded to the

President by the lnterview Panel that the President had nominated Mr. Keriako

Tobiko for appointment as Director of Public Prosecutions and subsequently

forwarded his name to the National Assembly for approval'

The committee observed that although not an exPresi requirement of Article

157(2) of the Constitution, the methodology adopted by the lnterview Panel was

opaque and did not take into account the constitutional values and principles of
participation of the people, transparency and accountability'

b) The Educationa I Oualifications of the Nominee

Article 166(2)(a) of the Constitution requires that a Director of Public Prosecutions

be appointed from amongst persons who "hold a law degree from a recognized

university or are advocates of the High Court of Kenya, or po55es5 an equivalent
qualification in a common,law jurisdiction". The Comrnittee observed that Mr.

Tobiko holds a Bachelor of Laws (LL.B) Degree (First Class Honours) from the

University of Nairobi awarded in 1989, a Post Craduate Diploma in Law awarded

in 1990 from the Kenya School of Law and a Master of Laws (LL.M) Degree

awarded in 1991 by Cambridge University. ln i991, Mr. Tobiko was admitted for a
PhD programme on "the Regulation of securities Markets in 5ub-Saharan Africa".

The Committee was satisfied that the nominee's educational qualifications, which

were observed to be out5tandinS, met the requirements stipulated in Article

166(2)(a) of the Constitution.

c) Experience

Article 166(2)(b) and (5) of the Constitution stipulate the experience required of a

person to be appointed Director of Public Prosecutions. Article 166(2)(b) requires

that the person "possess the experience required under sub-Articles (3) to (5) as

Constitutional lnplem.ntadon Oye$idll Conhittee Report on the honinations ro rhe Oficcs oJCJ, DePuty CJ dnd DPP P age 23
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applicable, irrespective, of whether that experience was gained in Kenya oranother Commonwealth common-law jurisdiction,,.

'l"rtirle 1c4(5\.f thc f-nrtitr:tion nrrr-,ides tr:zl qa..h ir:dze tf lhe Hieh fcr.,,rt rhabe appointed from among perjons who have_

(a) at least ten year experience as a superior court judge or professionar,qualified magistrate; or
(b) at least ten years experience as a distinguished academic or Iegar practitioneror such experience in other relevant legi'l field; or
(c) held the quarifications specified in paragraphs (a) and (b) for a periodamounting, in the aggregate, to ten years.

The committee observed that Mr. Tobiko had served as the Director ofProsecutions and subsequently as chief pubric prosecutor from May 2oo5 a positionhe continued to hord- prior to that, Mr. Tobiko was the senior partner in the firmof robiko & Associates from 1993 to 2005. Mr. Tobiko had arso served as anarsistant recturer in the schoor of Law, University of Nairobi, u rugur offi.", with thePublic Law Institute and a bank clerk with Barclays gant'(Ke-n;t-ll,ni*a. 
Mr.Tobiko irad airo .:erved ar a Ct_.rrrrirrissiurr*, ;,,ii,. Cc.rr r rr ri:: it_.rrr c,i irrquiry irrio iire

k"lif3"t#T,T:;: 
*""r", and as a commissioner in the constitution of Kenya

The committee observe<J.that r4r. Tobiko's experience met the requirements ofArticle 165(2)(b) and (5) of rhe Constirution.

d) Moral character, integrity and impartiality

Article 166(2)(c) of the constitution requires that each judge of a superior courtshall be appointed from among personr who "have a high moralcharacter, integrityand impartiaiity". The committee received a number of representations frommembers of the pubric concerning the integrity of the nominee. Thu .;.";"; ,r:ired in the ::p:'e:ent:f i3xe r.r-';31e put tc the nc:-ninee t.; the ccnrnrttes. !{zrrino ,considered the issues raised and the responses of the nomine", ,.ri.rr'rl.*r'*".! Iproffer"ed by r-ne:-nbers cf the Ccrnr-nlttee on the suitabirity or tr..u no*inuJlol jappointment to the position of Director of pubric prosecutioni. r== r'-'! 
i



The following issues werc-deliberated by the Corrrnrittee

i). hief Ma istrate Cou rt Crimina

Republic vs. Livi stone Kun ini OIe Ntutu and Onva mbu
I Case N

ln a letter written to the Attorney-Ceneral by Justice M' OIe K:iy:1.d'iud 12th May

2006, Justice Keiwua ufr"flJ that Ur' -fobito' as Director of Public Prosecutions'

had sabotaged the prosecu'tion of his former client Mr. Livingstone Kunini.ole Ntutu

in criminal case No. zlit of 2003. Justice Keiwua alleged that crucial evidence

had been withherd in the prosecution of the matter at the instigation of, amongst

others, Mr. Tobiko. JusticJ Keiuwa indicated that he had previously requested that

a nolle prosequi U" unt"L '' as to pave way for the appointment of a neutral

prosecutor who would pli*"" the case outside of the interference of Mr'

Tobiko.

lnaletterdated3.dFebruary2006addressedtotheAttorney.Ceneral,the-D.irectors
of olkiombo Limited also iaised similar fears regarding the handling of criminal

Case No. 2157 of 2O., b; fvf.. foUito as the Direitor of Public Prosecutions stating

that "we must complain' tif'utl the office of Director of Public Prosecutions has

compromised the prosecution.' we refer to an incident recently before the chief

Magistrates Court where a State Counsel stopped the prosecution before seven

crucial witnesses had testifiedl'. Th" letter further states "we see this as a move by

Mr.KeriakoTobiko,theDirectorofPublicProsecutionstobailouthisclientNtutu.
The DPP acted for Ntutu and his company llngina- Contractors Ltd in a transaction

which involved illegal "*.irio" 
u"J registiatioi of Mau Forest Trust Land"- They

further claimed that "DPP while in private practlce acted for Ntutu and his

company in connection -iin suuairirion No. Narok/ClS/Mara/ololulunga/9678".

The Committee was informed that Mr' Livingstone Kunini ole Ntutu the accused in

criminar Case No. Zlsl oiiool *u, u.qritt.d in a Judgment derivered on 30rh

May 2006 as the State had failed to prove its case against the accused' No appeal

*ai lodged by the State against the decision of the Court'

The committee wa, concerned that despite the complaints of conflict of interest

made to the Attorney-C"n"'ui on this matter' the request for the appointment of a

neutral prosecutor was noi uttuata to and there was no evidence of any action

taken on the part of Mr. iobiko to address the claims of conflict of interest'

Related to thi;, an issue was raised concerning High Court Succession cause No'

1263 of 2OOO -in tn" r.nutiur" of the estate oiLerilnka Ole Ntutu (deceased)' A

Consent to the Making of Crant of Administration dated 20th June 2OO0 was

producedbeforetheCommittee'TheConsentindicatedthatMr'Tobiko'the
advocate on record, had certified that the persons whose names and signatures

i
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were indicated orr the consent had appearecr before him and that havirunderstood the document, they had ireery and voluntarily executed iRepresentations were made that Naiyanoi Ntutu, who was listed as number 42 an14r ,-,,.r[6.q. an lD l\]r rrr--h-r '1269R18\ ,,,2: t:cribed.,,,r:l :t the tlme ihe atlesed!appeared before Mr. Tobiko, a minor of six years of age and thus courd no, n*possibly held an identity card.

on this, Mr. Tobiko explained that the succession cause involved numeroudependants and that he had given the dependants the consent and asked them t(ar"range for signatures anc subsequently return the document to his office. He therproceeded to certify the documents on 2orh June 2000. Some members expressecconcern about the casuar and reckress manner in which the matter had beerhandled, more ro by a person seeking appointment to the office of Director ofPublic Prosecutions.

ii). Ihe Prosecution o_ft[e_AnCl o-Leasing Case

iiD. TIe&qreqqlion oi Nairobi CMCR No. 973

t

Members were satisfied with the manner in which the apparent confrict of interestin Criminal Case N.- I of 2oo5 - Repubric vs. syrvester Mwadime Mwariko & 3others and Crirrrinal case No. 338 of ioo5 - Reoubiic vs. zakavo arao cherr:ivot &John Agili Alao had been handred. rn a retter d'ate,d 23,d June zoos,'the Attorney-Ceneral appointed Mr. Joe W. Okwach, Senier (611nqpl, as the special adr.rocate toprosecute rhe matters 0n behalf of the Republic on the ground that Mr. tooito hadacted for one of the accused personJ in one of the cases.

That notwithstanding, some members expressed concern over the pace at which theprosecution o1' the Angro-Leasing matters was proceeding arguing that during Mr.Tobiko's tenure as Director of pubric prosecutions, tr,erJ rri bJen no significantprosress in the prosecution of those cases. other members also expressed t'he viewthat if the nominee were to be confirmed for appointment, the future of the Angro-
Leasing Cases would be uncertain.

s William Sam oer

)ome memDers expressed concern at the manner in whicn CmcR No. 97 3 hadbeen handled by the office of the Chief public prosecutor resurting in the acquittarof the accused persons for fairure by the prosecution to prouJ it, .uru. suchmembers were concerned that cruciar witneises, who they argued we[ availableand accessible, were not produced to give evidence thus iesui-ting in the acquittarfor failure by the prosecution to prove ihu .ur". They therefore took the view thatthe prosecution had deliberately withheld evidence.

Ruto and 7 Others
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It was however argued, by sori,e niembers, that the chief Public Prosecutor could

not be accusea or failing io prodrce witnesses as the investigatory organ was the

fo1." ror.u and not the-office of the Chief Public Prosecutor. lt was further argued

inu* ,n" matter had taken a considerable period of time and that in the intervening

periodanumberofwitnesseshaddiedwhileotherscouldnotbetracedbythe
investigating offi cers.

iv). Past Record and Performance

Regardinghisperformancesinceappointmentas.DirectorofPublicProsecutionsand
,r-U'r"qr"Itt, as Chief Public Prosecutor, Mr. Tobiko submitted to the Committee a

bundleofdocumentsonthereformsthathadbeensuccessfullyimplementedinthe
oin." or the chief public prosecutor. These included: A service charter for the

DirectorateofPublicProsecutions'aCodeofConductandEthicsforPubiic
Prosecutors'aReferenceManualontheSexualoffencesAct,2006forProsecutors'
a Training Needs Assessment' Curriculum and Training Manual for Public

prosecutors, and the establishment of an Anti-Piracy Unit. There were .however'
representations made to the committee to the effect that some of the achievements

ttrat tvtr. Tobiko had highlighted were attributable to his predecessor'

MembersobservedthatasChiefPublicProsecutor,Mr.Tobikohadworkedunder
thedirectionandsupervisionoftheAttorney.Ceneralandthathisofficehadnot
in"r"ro|." enjoyed the financial and operational independence necessary for the

"p1i..r 
p"rforn]un.u of the Chief public prosecutor. This, some members argued,

had to be taken into consideration in judging the past performance of the nominee'

SomememberJ,however,arguedthatdespitethefunctionalchallengesoftheoffice
of the chief public prosecutJr, tr,e nominee could have achieved more in reforms

and particularly in the prosecution of critical corruption-related ca1es, Such

membersarguedthattherehadbeennotangiblereformsintheofficeoftheChief
PublicProsecutorandexpressedfearsastowhetherthenomineewouldbethe
reformandchangeagentanticipatedbythenewcon'titutionaldispensation.Some
members expresied hope thai if appointed' the nominee' now working as an

independent.DirectorofPubli.ProsecutionswithfUllmandate,woulddeliveron
the much needed reform in the prosecution office'
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TheCommitteereceivedrepresentation'totheeffectthatthenominee,whilea
Commissioner of the Constiiution of Kenya Review Commission' had claimed and

received allowances to which he was not entitled' The then Secretary to the

Commission, Dr. P.L.O' Lumumba informed the Committee that the payments had

been erroneously paid to all but two Commissioners and that when it had been

v). Besponses to Other Oueries and lssues

r6
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established that the payment, were irregurar, these had been recovered from
commissioners, including Mr. Tobiko. Members cbserved that frcm the eviderof Dr' Lumumba, Mr. Tobiko had no outstanding financiar matters with t
Commission

That notwithstanding, the committee observed that when the question of t
irregular payments had been put to Mr. Tobiko by the Committee, Mr. Tobiko hi
responded in an evasive manner and had not been forthright on the matter.

concer-ning Mr. Tobiko's perl'orrnance as a conrrnissioner with the Constitution ,

Kenya Review Commission, the committee received divergent views on the matte

vi). Corruption-Related Charges Against Sammy K. Kirui

Representations were made to the committee by Mr. sammy K. Kirui, both in writing an
oraily, alleging that Mr. Tobiko had, through proxies solicited for a bribe of Kshs. 5 millio
from Mr. Kirui. Mr. Kirui craimed that he had received messager on his phone to this effer
which he had submitted to the NSIS.

Mr. Kirui rtated that the Kenya Anti-corruption commission had initialy recommendec
that he be charged with abuse of office. Mr. Kirui further stated that Mr. Tobiko hac
through irrtermedia ries, indicated that if the monies were not forthcoming, he wourd adc
more charges - failure to perform a itatutory duty and conspiracy to defraud. Mr. Kirui
itated that when he had decrined to make the payments, he was shocked to find that the
charges were indeed added. Mr. Kirui goer on to state "r want to point out that I am nol
alone in this, I speak on beharf of the so-ca[ed prominent personarities who are facing
corruption related charges but they are not willing to speak out,,.

Mr. Kirui also claimed that Mr. Tobiko,.has been and

iire corrupi in high piaces".

continues to be the gatekeeper of

These matters were put to Mr. Tobiko when he appeared before the committee. Mr.
Tobiko stated that he did not know and had not met Mr. Kirui. Some members were of
the view that Mr. Tobiko was not forthright on the issue as to whether he had rnet Mr.
Kirui while some felt that the allegations were spurious and were not directly linked to Mr.

co'|Lstitutional h plcmentation ove'ight conhiree Report on the nomina{ions to the ofrces aJ CJ, Deputy cJ and Dpp Page28

I



Tobikc. Jr;rne members were also of the view that he was not folil'l ight L-:-' tlic is5ue a5 to

whether he knew a "Ms. Chepkorir" who Mr. Kirui stated was one of the intermediaries'

other members were of the view that he had sufficiently explained these issues.

vii). Allegations Relating to lntesriNn
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Allegations regarding bribery, conflict of interest and lack of reform attributes were

mad"e againstlhe nominee. The Committee coniidered these allegations and the

responses of the nominee to the allegations'

Some mernber, t "r" 
also of the view that the allegations were largely attributable

to professional rivalry, vendetta from suspects facing criminal charges and political

ani community disputes. Other members took the view that despite the responses

by the nominea to if," allegations made, many questions remained unanswered and

n

o

many issues remained outitandinS.

Some members therefore recommended that the app

Prosecutions be subject to further investigations
roval of the Director of Public
on the outitanding issues.

However, Hon. Mwakwere and Hon. ombui reSistered their objections, taking the
,(-

view that the recommendation for further investiSations was vague

inconclusive both technically and legally.

and
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Following deliberations' the committee resorved to take a vote through secretballot in order t.o idenllfv are4< of con(enqrs and ro r,etprmine lhe opinion ofMembers on the suitabilitV 
3f ,the 

nominees-forcppointm"nt to the respectiveoffices. The results were as follows:_

1

Name of nominee

illy f.4. l.4utunga

Ms. Nancy M. B
C)

For

)1

araza as Deputy

i1
) Mr. Ke riako Tobiko as Dpp

xxxxxxxxxxxxxxxxxxxxxxxxxx

23

Following the above resurts the committee herd further deriberations on thenominees and resolved to move the process roirl.a and therefore makes thefollowing recommendations to the House:_

i)' THAT' pursuant to Articre 166 (1)(a) of rhe constitution and Sections 24 (2)and 2g cf the Sixth schedule to'inu conrtitution, this House appro,e-. Dr.Willy Munywoki Mutunga for appointmeni to thu position of Chief Justice.

ii)' THAT, pursuant to Article 166 (1)(a) of the constitution and section 29 ofrhe Sixth schedure to the conititrii"",'tii, House approrur-vri"ruu,-,,.yMakokha Baraza for appointment to tt-," poriiion of Deputy Chief Justice.

iii)' THAT, pursuant to Article 157 (2) and Section 29 of thesixth schedule to theconstitution' this House approves Mr. Keriako Tobiko for appointment tothe position of Director of public prosecutions; with some membersexpressing reservations on the approvai of the Dpp and with Hon. Mbadiand Hon. Namwamba registering their specifif objections.

iv). THAT the approval of the Director o
investigations on the outstanding
Mwakwere and Hon. Ombui.

f Public Prosecutions is subject to further
issues; subject to objections by Hon.

v). THAT, future nominations submitted to parliament for approvalaccompanied by an 
. 
explanatory report setting out the criteriamethodorogy used by the nominating'uoay in settting on such nomineer.

be
and

TotalAgainst

)

Abstain

n 2_?l

230
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Appendix 2

WRITTEN SUBMISSIONS
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]\IINUTES OF THE Twl]NIY SEVEN I{ Sii'NNG OF THE
CONSTITTITIONAI, IMPLEMEN'IATION OVERSIGHT COMMITTEE HE,LD
IN THE MAIN COMMITTEE ROOM, COTINTY }IALL, PARLIAMENI'
BUILDINGS ON TUF-SDAY 14rH JfINE, 2011AT 9.25 AM'

I)RESENT:
r. The Hon. Hussein Mohammed Abdikadir, M.P
e. The Hon. Millie Odhiambo, M.P.

3. The Hon. Chirau A-ii Mwalovere, EGH, M.P.
4. The Hon. Beth Mugo, EGH, M.P.
5. The Hon. Martha Wangari Karua, EGH, M.P.
6. The Hon. Ababu Namwamba, M.P.

7. The Hon. Lucas K. Chepkitony, M.P.
8. The Hon. Amina Abdalla, M.P.
g. The Hon. Rachel Shebesh, M. P.
10. The Hon. Danson Mwazo, M.P.
11. The Hon. Cecily Mbarire, M.P.
12. The Hon. David M. Ngugi, M.P.
13. The Hon. Eloaee Ethuro, EBS, .M.P.
14. The Hon. Moriasi Ombui, M.P.
r5. The Hon. (Dr.) Joyce laboso, M.P.
16. The Hon. Elizabeth Ongoro, M.P.
17. The Hon. John Mbadi, M.P.
rB. The Hon. (Prof.) Phillip Kaloki, M.P.
19. The Hon. Charles Kilonzo, M.P.
2o.The Hon. Charles Onyancha, M.P.
zr. The Hon. Benedict Fondo Gunda, M.P.
22.The Hon. (Dr.) Kilemi Mwiria, M-P.
z3.The Hon. Alfred Khang'ati, M.P.

r. The Hon. Sophia Abdi, M.P.
z. The Hon. (Dr.) Eseli Simi)'u, M.P.

3. The Hon. Rev. Julirrs Murgor, M.P.

IN A:T-TENDANC]j NA1'I()NAI., A.SSEMBLY

Chairperson
Vice-Chairperson

Deputy Director, Committee Services
Senior Legal Counsel
Second Clerk Assistant
Research Officer I
Third CIerk Assistant

r. Mrs. C.W. Munga
2. Ms. Eunice Gichangi
3. Mr. Zakayo Mogere
4. Mrs. Rebecca Tonkei
5. Mr. Oscar Namulanda

n{IN. NO. o6t/zorr: P-BNIII4INAIUIiS

The meeting was opened with a word of prayer

1

ABSENT WTTH APOLOGY

The Hon. Joseph Kasaine Nkaiserry, M.P.

ABSENT

ull



MIN. l_O-_o!€le_q4.l Ii(l ()N lr

Minutes of tJre Twenty Fir.st Sitting of the Committee held on z5tb May, zotrwcrc couiirmeo as a u dc .".uro ,I -" o"rlo**,unl"a,", lr"rrg proposeii byHon. Cecily Mbarire, Mp and secona"Juv-ioo. ii.i,"" i i".r, rurp.

Minutes of the Tkenty Second Sitting. of the Committee hejd on zod June, zorrwerc confirmed as a true record.of "the a"tit".rtf"r"-"fi"r being proposed byHon. (Pro.) philtip Kaloki, nar andseconaJ6;;;:'M;;, Karua, Mp.
11. Minutes of the_'rwenty l'hird sitting of the committee held on 6tL June, zorrwere confirmed as a true record of"the a"lit".rtion, after being proposed bvHon. Danson Mwazo, Mp and s".ooa"JUy fio".iu"da Ngrgi, Ir p.

4. }linutes of the -I\arenty Fourth Sitting of the Commjttee held on 7rh June. 2011were confirmed.as a true re_cord of ihe a"rlu.."ti"". "nil"# p.;;H"#Hon ccciJv Mbarire. Mp anrr seconde;l;;;;.;;;.si ombui, Mp, subject tothe following amendments:-

i). Under Min. o48/zorr, (b) (ii) (pg..:)

That Dr. Mutunga took responsibility of the rcgistration of the Kenya Gayand Lesbian (KIGALE) Trust. '
ii). Under Min . oso/2ott (pg.g) include a new paragraph_

(-g) His affidavit in the.case of land succession involving the Ole Nbtuswhere a six yc:r. old girl was indicateJ as h"ri"g ;; i;;;;;d;,t;Card No. rz69gt9.

5. lVlinutes of the_ Twenry Fifth Sitting of the committee held on gr June, zouwere confirmed as a true record oithe a"rft".uiiorl'urter being proposed bvHon. Beth Mugo, Mp and seconded t y fr"*-ll"ii*i'6-Uri, Mp, subject to thefollowing amendments:-

i), tJnder Min, og4/zorr (pg.z) include a new paragraph_
vi). Although Mr. Tbbiko is bright, he did not exercise the right workethics while in CKRC.

ii).Under Min. o57/zol (pg.g)

'Io reflect ttrat tJre- evidence received was by Mr. Stephen Mwenesi(Advocate) on behalf of Justice pf 
"i:. 

-Ol. 
i.i#..

Minutes of the,Twenty Sixth Sitting of ttre Committee held on grh June, zorrwere confirmed as a true record oirhe d"lib;;r;;;;fr;;Hi;; o;;;;i;Hon. Marlha Karua, Mp and seconded byH;;.i;; Crr"pf,rt*,-v,'rra{.rE#to the following amendments:_

i). Under Min . o64/zorr (pgq)
iv). Delete the words .Uberalist 

lifestyle, and replace therefore with'Liberal views,.

1

2
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ii),Under Mirr . o 6 q / zott. (Pg.,t)

Delete paragraph z (ii) (a) and substitute therefore a new paragraph-

z (ii) (a) Questions were raised on ttre lack of transparency in the

nomination Process.

iii).Under Min. o64/zorr(pS.D z (iii) (D

Insert the word 'either' before the word 'perpetuated''

iv). Under Min. o6qlzol (P9.5)

That the rejection of Hon. John Mbadi on the Committee

,e"o--"naution on ttre nomination of Mr' Keriako Tobiko as DPP be

recorded.

MIN. NO. ozolzorr:

,IUS 'IICE. DT]I''U'IY IE]I ,II]STI(]1I ANl)
l{11()7 ITP lit,to s1l, TIO

MemberswentthroughthedraftreportandadopteditfortablingintheHousesubject
to the following keY amendments:-

r. Deleting paragraph (Z) in page 6 of the draft report'

z. On the views received by the Committee (pg r9), all submissions opposing the

nomination of Mr- Tobiko be recorded'

3.onfieCommittee'sobservationsonthenominationofMr.KerakoTobikoas" Opplpg z6), the issue of the bribery allegations by Mr' Sarnmy Kirui be clearly

hishlighted.

4. That the reservations of some members and the objection of Hon' J' Mbadi and

Hon. Ababu Namwamba on the approval of Mr' Keriako Tobiko as DPP be

recorded.

5. That a further recommendation be added as follows-

(v) THAT, the approval of Mr' Keriako Tobiko as DPP is subject to

investigations on the outstanding issues'

6. That the objections of Hon. C, Mwakwere and Hon' M' Ombui on the new

recommendition (v) above be recorded'

IN. N 11: ,\t)JOT]RNM

There being no Any Other Business, the Chairperson adjourned the meeting at Two

O'clock.
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MIN. NO. o6zlzorl: EBiIII4INARIES

'lhe meeting was opened with a word of prayer.

}I{INIJTE;S O, T iE .I!VEJ{iY STXTH SI.I"TING OF THE C0NSTI,I.T-]'I.IONAA''' iMpLEIyIENTATION ovERSIGHT coMMI'rrEE I{ELD i..l T}il, IIAII'I
COMMIT'TEE ROOM, COLINTY HALI,, PAITI,IAMENT B{IILDINGS ON
TFIIIRSDAY 9rH JIINE, 2()11 AT 1o.3o AM.

ABSENT WITH APOLOGI'

r. The Hon. Benedict Fondo Gunda, M.P.
z. The Hon. Rev. Julius Murgor, M.P

3. The Hon. Chat les Onyancha, M.P.

4. The Hon. Joseph Kasaine Nkaiserry, M.P.

IN ATTENDANCE

Chairperson
Vice-Chairperson

1. Hon. Nkoidila OIe Lankas, MP
2. Hon. Mohaurmed H. Gabbow, MP-

3. Ms. Eunice Gichangi
4. Mr. Zakayo Mogere

5. Mrs. Rebecca Tonkei
6. Mr. Oscar Namulanda
7. Ms. Annette Bosibori

Mernber of Parliarnent
Mernber of Palliament
Senior Legal Counsel
Second Clerk Assistant
Resealch Officel I
Third Clerk Assistant
Parliamentary Intern
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MIN . NO. o6qlzorr: DELIRERATIONS OFVIE.WS FROM T}IE PIIBLIC ON
TI{E NOMINEES

The Committee deliberated on the views before it (oral representation and written
memoranda) on all the three nominees and noted key recurring issues on the
nominees as follows:-

The Comrnittee noted that issues raised on tie two nominees were almost similar and
they are broadly on:-

i). Academic and Professional qualifications

ii). The nomination process

iii). Integrity

iv). Liberalist lifestyle (moralily, sexuality, religion & farnily values)

v). Judicialexperience

2. Nomination of Mr. Keriako Tobiko

The Committee noted that issues raised on Mr. Keriako Tobiko are broadly on:-

i). Acadernic and Professional qualifications

ii). The nomination process

iii). Integriry

iv). Performance in his culrent position

MIN. NO. o6a/2a71: DELIBERATIONS ON THE SUITA-BILIIY OF DR.
WILIJ MUNYOIU MT TUNGA T'O SEnrvIIi AS CI{IIF
JUS'-TICE, MS. CY MAI(OK}IA BARAZA T
SERVB AS DEI'UTY CHIEF JUSTICE AND MR.
K]]RTAKO TOBII(O TO SER\,IE AS DIRECTOR OF
PUBT,IC PROSECUI'IONS

The Committee deliberated on t}re views presented before it and tie responses of the
nominees and made the following observations:-

On the norr:-inations of Dr. Wiliy Mutunga and Ms. Nancy Baraza to serve as Chief
Justice anci Deputy Chief justice respecriveiy, the Committee note<i ihai:-

i). Academic and Professional qualifications

2

r. Nomination of Dr. Willy lvlutunga and Ms. Nancy Baraza as Chief
.hrstice and Denutv Chief Justice resnectively

Article 166 of the Constitution sets out the requirements for the positions of Chief
Justice and Deputy Chief Justice and the nominees has met the academic and
professional requirements.



ii). Nomination pro ee'^s

a) There has been many interpretations of the Constitution as to lvhether the

Judicial Service Comrnission (JSC) was to be involved in the recruitment process

of the Chief Justice and the Deputy Chief Justice and as to whether the JSC is to

submit more than one nominee for the position for the president to consider.

b) The Constitutlon does not dictate to the President on the process to follow and he

chose to involve the JSC and that the matter has been overtaken by events now
that the names of the notninees are before the Committee and further that the
process should await the intelpretation by the Supreme Court.

c) The Committee recommends that in future appointments, the appointing
authority shall forward the names of the nominees to Parliament '.lrith an

explanatory repoft setting out the criteria and methodology used in settling for
such nominees. The opeuness and transparenc)' is a requirement of A.t'ticle 172

(z) of the Constitution.

iii). Integriry

The Committee noted that the lwo nominees are persons of high integrily as no one

raised any issue touching on theil integrity during the public hearings.

i"1. rQgSlst,t li&$4g(morality, s exuality, religion & family values)

a) The Committee noted tlat most persons who made representations against the
nomination of Dr. Willy Mutunga and Ms. Nancy Baraza based their position on
the perceived Iibelal lifestyle of the nominees.

b) On morality issues, the Comrnittee was satisfied with the explanation of the
nominees aud noted that one is not rendered dysfunctional because of being a

divorcee and the assurance that the nominees will be guided by the Constitution
in the dischargq of their duties.

c) On sexuality issues, it was noted that tl.re nominees had stated that t.hey ale not in
a same sex relationship and the academic research being undertaken by Ms.

Baraza is meant to inform the socie$r and Goverument policy.

d) On religion, it was noted that the nomilees are religious with Dr- Mutunga beiug
a Muslim wl-rile Ms. Baraza is a Christian and an elder in her church (Quakers).

e) On family \/alues, it was noted that Kenya is tolerant to issues of divorce as it is
provided for in the law and various traditions and further that the two nominees
have children.

v). Judicial experience

a) The Committee noted that Article 166 (z) and (3) of the Constitution sets outthe
acadernic and professional requiremeuts for t}te respective positions and that the
nominees have met the set requiremeuts.

b) There is no requirement that a Chief Justice and Deputy Chief Justice have tQ be

appointed from persons already serving in the judiciary. Refetences were made
to South Africa, USA, Hong Kong, Trinidad & Tobago and Nova Scotia (Canada)

whele Chief Justices have been appointed from persons in private legal practice.
In Kenya examples in the appointments of Justice Kitiii Mwendrva, Justice
Zaccheus Chesoni and Justice Benard Chunga as Chief Justice from outside the
judiciary were given.

3



e. Nomination of Mr. Keriako I'obiko a.s Director of Public
Prosecutions

i). Academic and Professional qualifications

Article 157 read together with Article t66 (S) of the Constilution sets out the
requirements for the position of Director of Public Prosecutions and the nominee has
met the academic and professional requirements.

ii). Nornilationprocess
a) The nomination process for Mr. Tobiko was not transparent as the interviews

were not done in public iike those by the Judiciai Service Commission (jSC).
However, the mistake is not aftributable to Mr. Tobiko but to the interviewing
panel.

b) The Committee recoramends that in future appointments, the appointing
authority shall forward the name of the nominee to Parliament with an
explanatory report setting out the criteria and methodology used in settling for
such nominee. Openness and transparency is a Constitutional requirement.

iii). Integrity
a) The Committee noted that most persons who made representations against the

nomination of Mr. Keriako Tobiko based their position on the integrity issues of
the nominees-

b) It was noted that the nominee refunded allowances that were wlongly paid to him
while he was at CKRC and that the transport allowance was paid to all
commissioners due to an erroneous interpretation of the law by the then
Commission Secretary.

c) Allegations by Prof. Ghai that the nominee tried sabotaging the work of CKRC
were not substantiated and could be as a result ofpersonal differences.

d) The bribery allegations by Mr. Sammy Kirui against the nominee could not be
substantiated by the claimant and further that Mr. AJfred Getonga who had been
mentioned by the claimant wrote to the Committee denlng the allegations.

e) Tbe nominee proved that he was wrongly included in the list of those persons
who had irregularly acquired land in the Mau forest.

0 As an advocate he perpetuated fraud ol did not exercise due diligence when he
swnre ,n affidavit indicating that a six vear old girl (in the Ole Ntutu succession
case) had an Identification Card.

iv). Performalce in his current position and possible con-flict of
interest

a) The Committee noted that most persons ra,ho made representations against the
nomination of Mr. Keriako Tobiko based their position on the nominee's
performance in his current position and possible conflict of interest in some cases
before court.

4

The Committee deliberated on the views presented before it and the response from the
nominee and made the following observations:-



T b) It was notcd that the nominoe iras act i:-,terfered with the Arrglo leasuig cases

particuiarty Criririral case No. 338 of 2oo5 (Republic Vs Zakayo Arop Cheruiyol
& another) as the Attorrtey General had appointed a special prosecutor from
private practice to handle the case. The special prosecutor (Mr. Joe Okwach)
confirmed to the Committee that he reports to the Attorney Gereral on the case.

c) The nominee did not handle nor interfere with the land case pity Livingstone 01e

Ntutu and Justice Moijo OIe Keiwua - Nairobi Chief Magistrate Court Criminal
Case no. zt57 of 2oo3 (Republic uersus Liuingstone Kunini Ole Ntutu and
Onyatnbu). This u,as confirmed by the Attorney General. Hor'r'ever, he ought to
have declared his perceived interest and seek the appointment of a special
prosecutor fi'om private practice. ,J1-t -?

d) The nominee did not interfere nor neglect his duties in the fraud case involving
Hon. William Ruto as it was the police who were to get witoesses to court.

e) The nominee has put in place sorne reforms in the Directorate of Public
Prosecutions and that his shortfall in performance should not be solely blamed on
hirn as he works under directions frorn the Attol'ney General. He should be given
a chance as DPP under the Constitution and if he fails there are elaborate
rnechanisms for removal.

Following deliberations, the Committee resolved to take a vote through secret ballot-in
order to iclentifu areas of consensus and to determine the opinion of Members on the

suitability of the nominees for appointment to the l'espective offices. The results we::e

as follows:

li
l:
lo

0r'l-Na,rre of norn;nee

1 Dr.

M.

M.-

Against bs tain l'o t:tl

Willy M. Mutunga as CJ

Na"cV ttl. Sa,?za as Deputy CJ

k"riako 'tobiko us DPP

Following the above results the Committee held furthel deliberations on the nominees
and resolved to rnove the process forrryard and therefore made the following
recommendations to the House:-

i). THAT, pursuarlt to Article 166 (tXa) of the Constitution and Sections z4 (z)

and z9 of the Sixth Schedule to t.he Constitution, this House approves Dr. Wiliy
Munywoki Mutunga for appointment to the Position of Chief Justice

iil. TlIAf, pursuant to Article 166 (r)(a) ofthe Constitution and Section z9 of the

Sixth schedule to the Constitution, this House approves Ms. Nancy Mal<okha

Baraza for appointment to the position of Deputy Chief Justice'

iii). THAT, pursuant to Alticle r57 (z) and Section 29 of the Sixth Schedule to the
Constitution, this House approves Mr. Keriako Tobiko for appointment to the
position of Director of Public Prosecutions.
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MIN. NO. o66/zolr: A-DJOI]RNMENl'

There being no Ary Other Business, the Chairperson adjourned the meeting at Twenty
Minutes past T'.vo O'clock until Tuesday t3th June, 2 o11 at g.oo a.m.

SIGN

.r-(\

( AI oN)
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io. The Hon. Rachel Shebesl:, M. P.

rr. The Hon. Danson Mwazo, I\4.P.

rz. Tl're Hon. CecilY Mbarire, M-P.

r3. The Hon. David M. Ngugi, M P'

14. The Hon. EloT,ee Ethulo, M.P.
r5. The Hon. SoPhia Abdi, M.P.
16. The Hon. Moriasi Ornbui, M.P.
17. The Hon, (Dr,) Eseli Simiyu, M.P.

rB. The Hon. (Dr.) Joyce Laboso, M P.

r9. The Hon. Elizabeth Ongoro, M.P.
zo.The Hon. John Mbadi, M.P.
zr. The Hon. Rev. Julius Murgor, M'P.
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r5. Ms. Judy Thogori
16. Ms. Mercy Wangeci

I,I IN. N . oct / zott: l'li l.l I,\1I \i,\li i i.:;

Parliamentary Intcrn
Parliamentary Intern

()

The meeting was opened with a word ofprayer.

MIN. No . oq4/2011: EYI t)t,.N cE BY THE DIREC.I.OR OF I(EN YA A^ TT,
COI{I{UPTION COMMISSION ON THE
SIIITASILITY OF MR. KI,RAJI(O TOT]II(O TO
SER\/II AS DIRI' F PI.]B LIC PROSECTN'IONS

Prof. P.L.O Lumumba, the Director of Kenya Anti-Corruption Commission appeared
before the Committee and testified in his capacity as the former Secretary to the
Constitution of Kenya Review Commission (CKRC) on the conduct of Mr. Keriako
Tobiko when he served as a Commissioner in CKRC.

Prof. Lumumba informed the Committee that Mr. Tobiko served as a commissioner
for the period 2ooo - 2005 and that:-

i). At appointment, Mr. Tobiko was winding up as a commissioner in the Njonjo
Commission on la-nd laws, This comrnission was wound up in 2oo2.

ii). Mr. Tobiko did not receive money for work he did not do and was the first one
to return allowances in case he was paid by mistake.

iii). Upon proper interpretation of the law, Mr- Tobiko and other Commissioners
refunded money they had been paid as transport aliowances whiie they had
cornmission vehicles. This was as a result ofan erroneous interpretation of the
iaw by ti-re then Corrunission Seci'etary (the late Prof. Okcth O,..,.iro).

iv). Mr. Tobiko had a strong character in the Commission (CKRC) and was highly
connected to the political class.

v). Mr. Tobiko disliked Prof. Ghai ra'ith a passion.

Mr. Sammy Kirui, the former Permanent Secretary in the Ministry of Local
Government appeared before the Committee to clarify issues arising out of his
memorandurir raising objections on the nomination of Mr, Ker-iako Tobiko to serve as
)liccto; of p,.lbl:c r_^".^-rinnc fhppt

Mr. Kirui informed the Committee that he is currently facing corruption cases (No.19
and zo of 2o1o) involving abuse of oflice and tatiure to perrbrm pubiic <iury in
relation to the Cemetery land purchased by the Cily Council of Nairobi for Kshs. 283
million. He also inforraed the Committee tl.rat:-

i). He was approached by one of his friends, a Mr. Alfred Getonga, and informed
that Mr. Tobiko is will to assist him in the case but he will need Kshs. 5
million.

ii). In April, 2010 he was approached by a Mr. Livingstone Ole Ntutu (cell phone
Do. 077Z550643), a Ms. Chepkorir Kelion (Cell phone rro. o72tg72oo7), and a

2

MIN. NO. oss/zoll: EVIDENCE BY MR. SAMMY KIRTII ON ]'HE
SUITABILITY OF MR. KER-ATKO TOBIKO TO
SERVEAS DIRECI]OR OF PUBLIC PROSECUTIONS



o722tooo77) wiio esked for the money on behati ot Mr '"1'obiko.

iii). He never reported the maner to tilelolice nor KACC as he did not have faith in
them. He however forwarded the SMS details to an officer of NSIS, a Mr.
Songok.

iv).He never gave out the bribe asked for and as a result, he was charged with
more offences.

v). The only time he had met with Mr. Tobiko was when he rvas serving as t}re
Director General of the Communications Commission of Kenya (CCK) and Mr.
Tobiko was a lanryer in pdvate practice when Mr. Tobiko requested him to list
his firm in a panel for legal services in CCK.

MIN. NO. os6/zorr: E,\,TDENCE BY MR. JOE OI(WATCH ON 'I ll Il
SUITABILITY OF MR. I(ERAII(O TOBII(O TO
SERVEAS D R OF PUBI,IC PROSEC N

Mr. Joe Kwach, a Senior Counsel appealed before the Con:rriittee to clarify on issues
arising out of prosecution of Critninal .case No. 338 of zoo5 (Republic Vs Zakayo
Arap Cheruiyot & another).

Mr. Kwach inforrned the Committee that on 23rd June, zoo5 he was appointed by the
Attorney General as a special prosecutor in the mentioned case rvhen Mr. Tobiko was

appointed a DPP. This arose out of a potential conflict of intelest as Mr:. Tobiko was
the defense counsei in the case prior to his appointment-

He also informed the Committee that:-
r. He has practiced law for the last 35 years

2. As a lead counsel for tl.re above case he has carried his work plofessionally
without interference from anybody and that he reports to the Atto):ney General
and not Mr. Tobiko.

3. Frequent transfer of magistrates and lack of co-operation fi'om the Court
Registrar has frustrated [he determination of the case.

[41 N. N.o. ' f .'ort.liVll)l'lN('1.li\'11 li. ,llrll'l l( l': l\J()l,l() ()l,l'l kl,l\'\/ll,\
ON 'fIII] SUITAB]I.,I',I-Y OF MR. I(EITA-IKO TOBII(O
TO SERVE AS DIRECT ( ) l( OF PUBLIC
PRO LiTIONS

Mr. Stephen Mwenesi, an advocate acting for Mr'. Justice Moijo Ole I(eiwa,
appeared befo::e the Committee to clarify on issues of Nairobi Chief It4agistrate Court
Criminal Case no. zr57 of zoo3 (Republic uersus Liuingstone Kunini OIe Ntutu and
Ongantbu).

Mr. Mwenesi tabled a signed copy of a letter clated rzth May, zoo6 by Justice OIe
Keiwua to the Attorney General complaining that Mr. Tobilto was sabotaging the
prosecution of the case. He informed the Committee that Justice Moijo Ole Keiwua
stands by the contents of a letter.
He also informed the Committee that Mr. Tobiko instigated the suspension of Justice
Ole Keiwua from the Bench on allegations of corruption and forgery of documents.
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Pa ers Laid

Mr. tr{wenesi tabled the following papers in the course of his submissions

(i)
(i,
(iit)

(u)
(ut)
(uit)
(uiii)

(ix)
(x)

Lease dated Bh August 2oo9 - Ol Kiombo Limited to Talek Limited
Title land Reference Nwnber t3325
Charge Sheet
Cci'resrcndence beht:een .9. M,tsolia ![t-1tBn s5i. Aduocates and theIf onour ab le Attorney G ene r aI
Judgement in Crimtnal Case Number zq5 of zoq dated 3o/g/o6Letter dated 3,d February zoo6 - z coptes
Letter dated 23d April zoq Ref. Ref. AG/CR/zog/6o7
Consent 

-to 
the making oJ Grant of Administration in the matter of the

Estate of Lerioka Ole Ntutu (Deceased) dated zoth June zooo _ z copies
r,ist-of Allegations tn Tlibunal Matter Number z of zoo4

J_udqe.m_e1t dated, stgned and deliuered at Natr;bi on 2oth Apr zoto in
Judtcial Reuiew Miscellaneous Ctuil Application No. tzg7 oy zoo4 _ ,
coptes

ullr. No_ s 2() a RAL ON T'IIE
STIITABIIIIY OF MR. KIRAIKO T'OBIKO 1
SEII]TEAS CU'I'I NS

Hon. Amos wako, the Attorney Generar, appeared before the committee to crarify on
:?T.. l":lg. l"ised on the performance oiMr. Tobiko in his current arti"s ur'G"
Lnler ruDltc .y rosecutor.

ltre Attorney General informed the Committee that Mr- Tobiko was appointed
Director of Public Prosecutions on z5rh May, zoo5 and that:_

i). During the first formal meeting between him and the Dpp on zz,d June, zoo5
he informed Mr. Tobiko that he w l appoint a private counsel to handle casei
that might bring conflict of interest.

ii). He appointed Mr- Joe okwach on z3.d June, 2oo5 to handre the prosecution of
Criminal case No. 338 of-zoo5 

-(Republtc Vs Zakayo Arap'Cheruiyot &
another) and directed that all files be handed over to M-r. okwich to u'oId t}r"
DPP handling them.

iii). The issues in the Nairobi chief Magistrate court criminal case no. zt57 of
zoo3 (Republic uersus Liutngstone Kunini OIe Nturu and Onyambu) bro"ughi
a lot of acrimony among the pr.ominent families in the Maasai Jo*-r"iry. '-

iv). Mr. Tobiko did not handle nor interfere with the OIe Ntutu case.

v). It is the duty of the police to summon and ensure attendance ot wrtnesses.
vi)-chanses in leadership at the Naroi< council have often affected the case both

for and against.

vii). He is disappointed with the outcome of the Ruto case and has applied for
certified copies of proceedings with the intention of appealing.

viii). M-r- Tobiko- is not only briiliant but he is competent and has brought a lot of
reforms in the office of the public prosecutor.

ix). Mr. Tobiko is fit to be appointed as Director of public prosecutions,

,,1
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Papers-!aE,'

";'1.'," 2rt6f iley General tabled. the following papers in the course of his sub:r'rissioru:

i) Leiter from the then Minister for Local Gouernment Hon. Musikari Kombo

to the Attorr"y General requesting him to inuestigate and uerifu t\t
ithenticity of'the discontinios of defence or any manipulatton of the OI

Kiombo case.

ii). Letter from the Attorney General to the then Minister for LocoL Gouer.nment-' 
Aor. t4,sikari Kombo informtng of the request for comprelrcnsiue brief and-

record of the court prociedingi and judgement of the case inuoluing the Ol

kiombo ltd.

i11)- Brief of the proceedings of the Ol Kiombo case

i"j- aepiori oJ tie Attorney Gineral on the allegations.of irrcg iar purchase of' 
the betnetery tand in Machakos by the City Council of Nairobi

(Lunch Break at 1.35 P.m)

AFTI]RNOON SESSION (At 2.25 P.M)

PrifiSr..\ l:

r. The Hon
z. The Hon
3. Ihe Hon
4- The Hon
5. The Hon
6. The llon
7. The Hon
B. 'lhe Hon
9. The Hon
10. The Hon
11. The flon
12. The Hon
13. The Hort
14. The Hon
15. The Hon
16. The Hon
r7. The Hon
:.8. The Hon
19. Tile Hon
2o.The Hon
zr. The Hon
zz.The Hon
23.The Hon
24. The Hon
z5.The Hon

Hussein Mohammed Abdikadir, M.P
Millie Odhiambo, M.P.
Chirau A.li Mwakr,r'ere, EGH, M.P.
Beth Mugo, EGH, M.P.
Marlha Wangari Karua, EGH, M.P.
(Dr.) Kilemi Mwiria, M.P.
Ababu Namwamba, M.P.
Lucas K. ChepltitonY, M.P.
Amina Abdalla, M.P.
Racirel Shebesh, M. P.

Danson Mwazo, M.P.
Cecily Mbarire, M.P.
David M. Ngugi, M.P.
Elc,r,ee Ethuro, M.P.
Sophia Abdi, M.P.
Moriasi Ombui, M.P.
(Dr.) Eseli SimiYu, M.P.
(Dr.) Joyce l.aboso, M.P.
Elizabeth Ongoro, M.P.
John Mbadi, M.P.
Rev. Julius Murgor, M.P.
(Prof.) Phillip Kaloki, M.P.
Charles Kilonzo, M.P.
Benedict Fondo Gunda, M.P.
A]fred rurang'dti, M.P.

Chairperson
Vice- Chairp crson

ABSI]NT \,\aIT'I-t AT]QI.OI}I

r. The Hon. Charles OnYancha, M.P.
z. The Hon. Joseph Kasaine Nkaiserry, M P
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Paoers Laid ;A
,ol g*

Mr. Mwenesi tabled, 6^ $?ok< o-.. r. i) .(t) Leasec' B"-1EA
0n Title^ 'o E 'o?i
(ii| ChraY<- 

*L? 
"a'(it:) Cnl d-. 1 6 *%r a-.e-tr Is

(u) '€ 
"a 

B*
(ut) o-r
luu'
a'

ON,lL SEMI]

-,..rnkei
- r.lamulanda

. dnnette Bosibori
-. Ms. JudY Thogori

17. Ms. MercY Wangeci

Member of Parliament
Member of Parliament
Member of Parliament
Member of Parliament
Member of Parliament
Member of Pariiameut
Member of Parliament
\4ember of Parliament
Member of Parliament
Member of Parliament
Senior Legal Counsel
Second Clerk Assistant
Research Officer I
Third Clerl< Assistant
Parliamentary Intern
ParliamentalY Intern
Palliataentary fntern

SERVI]AS l) I li I.lc'fo}I OF }'UB r,IC PR( )s r,l CIN'IONS

M N \q/20O. c"r

Mr. Phillip Murgor, the former DPP, appeared before the Committee and gave views

;;il;;#;;?e;bip and the suitabifitv of ivtr' Tobiko to assume such office'

Mr. Murgor informed the committee that when he was appointed as DPP on 19th May

zoo3, hJhad not applieC fcr the pcsition q{!at:.-- 
ii.' Hofru" 

"o 
inierest in the ptsition of DPP as he did not aPply'

ii). His removal from office in May zoo5 was meant-to stall the prosecution.of

Anglo leasing cases as can be at[ested Ly the Special Audit Report ofthe Public

AcJounts Coinmittee in 2006 (page 42)'

iii).TheDPPundertlreoldConstitutionworksunderthedirectionsoftheAttorney"" G";;;i r;;lr, ,-t* *t" involving a Naivasha rancher, Mr' rom cholmondeley'

it ir it 
" 

etto.""v General instructed him to enler a nolle prosequi'

iv).Mr- Tobiko has not initiated any meaningful reforms in the office despite his
^ ' ilil ,h;." for over 6 years ind that ;ll 

- 
the reforms that Mr' Tobiko is

referring to were commenced and concluded during his (Murgor) tenure' Mr'

Tobiko came in to launch them.
nDD ,.-..1..- +I... a^--+it"+;^n .c c,:.hr-- -.- - -lul^u 15 I1uL rrt rur arPur

apporntment will bring a lot of conflict ofinterest in many corruption cases'

rA CT LAT(I

Mr. Murgor tabled the foilowing papers in the course of his submissions:-

1). Letter of termination of appointment as DPP dated z6th September zoo1ftom

the PS/ SecretarA to ihi C,btn"t Amb' Francis K Muthaura' EGH to Mr'
Murgor.

l1). An undated press release from State.House .indicating 
all the appoin-tments"' -;;i, 

iy the'President whire Mr' Keriako Tobiko uas replacing Mr' Murgor
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Chairperson
Vice-Chairperson

r. The Hon. Benedict Fondo Gunda, M P-

p The Hon. Charles OnYar-rcha, M P'

3. The Hon. Joseph Kasaine Nkaiserry, M P

ABSENT

The Hon. Alfred Khang'ati, M'P

INATTENDANCE

Hou. Joirr-r Pesa, MP
Hon- Asmau Kamama, MP

Hon. Shakeel Shabir, MP

Ms. Eur-rice Gichangi
Mr. Zakayo Mogere
Mrs. Rebecca Tonkei
Mr. Oscar Namulanda
Ms. Annette Bosiboi-i
Ms. Judy Thogori
Ms. Ir4ercY Walgeci

1.

2.

.).

4.

6.

7.
B-

9.
10

UON5lr'l U rrlJ't\l{l- lrYli !'Dr'vr n'''.' 'rr'rr.\'a!
IN.THEMAINCoM11{1,I-TEE,RooM,COLINTYTL{LL,PARLIAI{ENT
etIILOfhfCS ON TUESDAY 7rH JUNE, 2011 AT 9'3o AM'

+-- H-==.-----=

PRESENT:::i=Tt 
" 

irotr. Hussein Moharnmed Abdikadir' M P'

z. The Hon. Millie Odhiambo, M P'

3. The Hon Chirau AJi Mwaktvere, EGH' M'P'

J. The Hon. Beth Mugo, EGH, M P'

5. The Hon. Martha Wangari Karua, EGH, M P'

6. Th" Hot. (Dr.) Kilerni Mwiria, M P'

z. The Hon. Ababu Narnra'amba, M'P '

b. Th" Hor. Lucas K. ChePkitonY, M P'

q. The Hon. Arnina Abdalla, M P'

ro.The Hon. Rachel SlLebesh, M P'

rr. The Hou. Dansou Mrtazo, M'P'
rz. The Hon. CecilY Mbarire, M P-

1q. The Hon. David M. Ngugi, M'P'

,i. Th" Hon. Ekwee Ethuro, M P'

rs. The Hon. SoPhia Abdi, M P'

,6. Th" Hon- Moliasi Ornbui, M P

r7. The Hon. (Dr-) Eseli Simiyu, M-P'

rb. The Hon. (Dr.) Joyce Laboso, M P-

10- The Hon. Elizabeth Ongoro, M P'

zo-The Hon. John Mbadi, M'P'
zr. The Hon. Rev. Julius Murgor, M P'

22.The Hon. (Prof.) Phillip Kalolci, M'P'

z3.The Hon. Charles Kilonzo, M P'

ABSENT \MITH APOLOGY

NATIONAIASSEMBLY

Member of Par'liament
Membei' of Parliament
Member of Parliametlt
Senior Legal Counsel
Second Clerl< Assistant
Research Officer: I
Third CIerk Assistant
Parliauentary Iutern
ParliamentarY IrrteIn
ParliamentarY Interu
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The nominee gave the follolt'ing response to the questions posed as above:-

a) Adornment of the ear stud

The nomilee informed the committee that the ear stud is significant to him as it
represents his religious beliefs.

b) SexualitY

The nominee informed the Committee that:-

i). He is not Gay and does not support gay activities'

ii). The registr.ation of the Kenya Gay and Lesbian (KEGAIE) Trust was done byone
- ;ath" ;dr"cates in his firm andihat he has not sat in the firm since 1989 when

he decided to do human activism.

iii)'Hedoesnotdiscriminateagainstgays.Herespectstherightsofgays,lesbians
and evetyone.

c) Family Values

The nominee informed the CotmrLittee ti:at:-

i). He is a firm believel of family values and treasures the family as the smallest unit
of society.

ii). He has been married twice and has childr-en from his previous marriages whicl-l

he is seehng to end through a divorce case No r79 of zoog'

Separation and divorce is painful process'

The law is very clear on same sex lelations'

The Ford Foundation believes in inherent dignity ofall people and has suppo::ted

organizations tltat give voice to tlle vulnerable and children-

d) Abortion
The nominee informed the comrnittee that the law is clear on abortion and his views

are similar to those expressed in the Corrstitution'

e) Religion

The nominee inforrned the Comn-rittee tirat:-

i). He is a man of faith and believes in a supretne being'

ii). He is a notor-iously religious rnan having-spent the bettel palt of his childhood--' 
pi^.ii"irg the Akamba 

-Religio, but tvas later baptized into pr:otestant where he

;;a tht n"ame Willy. Later 6' he was baprized as a catholic and got the name

i,villy .lacob. HowJver, later on he coDverted to Islam where he got the name

Wali Mohamrned.

iii). He acknowledges tl-rat religion has been a.great soulce of divide in Kenya but his
' ,ri.*r on relilon will not guide him but the Constitution will remain his

conscious.

O Judicial ExPerience

The nominee informed the Comraittee that:-

i). Although he has Dever rvorked in the judicial sen ice, he has dotle a lot of work' 
t u,rringktutlished a Law firm in :.g74 and continued going to cour-t in rggB.

iii)
iv)

v).

3



ii) He believes uiat thiJ rdiciary requires negotiation, cohesion where peopre work
tcrgether for the good of the country

iii)' He hopes- to tap on long.experience of Judges of integrity and the reforms
proposed by the Justice Ouko Committee to get-a refo.med''Judi;;

iv). He hopes to put a Judiciary for all Kenvans and not just for the rich as iscurrently perceived. He hopes to change that perception io that the.i"t arrJlu.poor are convinced that they will get Justice.
v)' I{e believes that aI Kenyans *ust work togetrrer and breathe life to theConstitution-

vi). He would be a servant of the constitution and Law and rris personar views wourd
not matter.

vii). A-lthough the remuneration of a chief Justice was not commensurate with what
he gets at the Ford Foundation, he wanted to render-national service.

]\1J N. N O. t>a<l /zri r l: VE rN(; r, MS. NANCY n/tA t(OKI]A 'l'( )
SIIi\rl:l AS I )I.l I:, t ),I'\/ cHIIIJ:' .II ]S1' tcti

The chair:person wercomed trre nominee to the meeting and instructed theadmi,istration of oath to the nominee. Thereafter the chairpeion asked the no-in."to take.the committee trrrough the information requested in the Second sched"i;;&.Commission for the implementation of the Constit;tion Act, 2oto.

Ms' Nancy Baraza informed the committee that she is a Kenya citizen born on rothSeptember, r957 and that:-

i) she is currertly pursuing a prrD dcgree from trre university of Nairobi (Topic:
Equalit, and non-disc.ir::ination priiciples and the question-of h,,-o,reru)liti i.,
Kenya)- She is a horder of a Master of ra*s and 

'Bacheror 

"i r"*.-i."-'ii.IJniversity of Nairobi in zoo5 a,d rgBo respectively. St e is alo a tt.i;;;";;
Post Graduate Diproma in regar studies fromihe Kenya school of ra* which sheaftairred in r9Br,

ii). she has attained various certificates among them Arternative conflict ResorutionMechanisms at the University of Lowa, U.S.A in 1996 antl a Certificate inJudicial Refornx fo. improving Gorernance in Angrophone A_fri"i ;;. 
-** -

iii) she is an Advocate of the High co.rrt of Kenya, cornmissioner of oaths, Member
of the law Society of Kenya, Member of the bast african law Society, Iri";il;;i
the common wearth Association of Lawyers and a Member of FIDA:iGNi; 

-- -'

rvJ. She has worked as a Legai uounsei inrguz_r9g4 rn rire iviinisrry oi Cooperaiivc
Development. She was a)so a Litigation Assistant in the firm- of Kito;;-;r;
Co:npani,, Ad..,ocates b t983-t9g7. She .,,^ras a patner in Kioni A"r"r^-*
company, Advocates in. r987-r9g9 and a senior partner in Nancy Baraza &Company, Advocates in r99o-zoo5. She also worked as a Commissioner in theConstitution of Kenya Review Commission (CKRC).

"). !.he is currently the Dep.uty Chairpe::son, Kenya Law Reform Commission,
chairperson Media councir complaints commission, a par-t-tirne I.ectu-rer at the
Kenya school of Law, Kenyatta university and also a'councir na..nr". rr ng..tonUniversity.

4



vi). Among.l:r Awards ls urder oi trrancl Yva'r rr''r,t \L'I\'Yv'l

vii). She has never bcen charger'i in a court of 1av' and has fullv complied lr'ith her tax

obligations to the Staie ip to date and has never been adversely mentioned in

any invesbgatory ,"poii of ruttiument or any Commission of Inquiry'

Arising from the public hearings and memoranda on- the suitability of the nominee'

i,r".u?* i"it"a qriestions to nsl Nancy n'raza on the follou'ing broad areas:-

a) The nominee's views on Sexuality'

b) The nominee's vie'ws on Famil)' values

c) The nominee's views on abortion'

d) The nominee's views on Religiou'

e) Her lack of Judicial experience

The nominee gave the following l'esPonse to the questions posed as above:-

a) SexualitY

The norninee inforrned t.lle Committee that:-

i). She is not a lesbian.

ii). She is currently. undertaking a PhD res.earch titled 'Equality and non-

discrirrinatron p.,n.,p'"t urrJ it'e question of homosexuality in Kenya' and'that

;;;;;i;;i;;io *,tt"'tJ" tt'" siudv came-dulins her tenure at GKRC where

savs and lesbians ,,u*ititJ tf'"li *t'rno'^"au She took up the research out of

ili#ilffi";il;;i-h;i;' *ii;o a long wav in heiping the countrv learn about

iuy. ,"i l".Uiuns. Her study is not iilegal'

b) FamilY Values

TI're norninee info::med the Cor:nmiltee that:-

i), She is a divorcee and a mother of two children and a firm believel in farnily

values-

ii). She chaired the Committee on Bill of lghts at t}re Bomas of Kenya
"' C""r,iir,i"rral Conference which cl'rafirpioned for- the right to life'

iii). Her PhD thesis is considered ground-breaking since very little information was

available o,', Lo-o,.*l'llity l?t g'y"tt is a 
-ieality i,'ihe society with r5%of

KenYans being gaY

iv).The findings of the research will help the entire country especial)y the health

sector.

c) Abortion
The nominee inforrned the Cornmittee that she has no views on aboltion outside the

Constitution and the Penal code and she would obey the Constitution in interpreting

theLawand.thatherpret'iousworkinFIDAdidnotadvocateforabortionbutfightsof
women including access to reproductive health services'

5
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d) Religion
'rhe nominee infoimed the committee that she is a Quaker by fait)r a,,d a strong
member of her church.

e) Judicial Experience
The norninee informeci the courmittee that she has vride experience la,rr havir:g
practiced law since rg8z and believes that what the judJciary needs is u dose oi

(Lttnch Break at t.t5 p.m)

AI,-IEIiNOON SESSION - (At 2.2S p.M)

PRESENTI
r. The Hon. I{ussein Mohammed Abdikadir. M_p
z. The l{on. Millie Odhiambo, M.p.
3. The Hon. Chirau Ali Mwakwere, EGH, M.p.
4. The Hon. Beth Mugo, EGII, M.p.
5. The Hon. Martha Wangari Karua, EGH, M.p.
6. The Hon. (Dr.) Kitemi Mwiria, M,p.
7. The Hon. Ababu Namwamba, M"p.
8. The Hon. Lucas K. Chepkitony, M.p.
9. The Hon. Amina Abdalia, M.i.
ro, The Hon. Rachel Shebesh, M. p.

n. The Hon. Danson Mwazo, M.p.
rz. The Hon. Cecily Mbarire, M.p.
r3. The IIon David M. Ngugi, M.p.
t4. The iion. Eicwee Ethuro, lVI.F.
15. The Hon. Sophia Abdi, M.p.
16. The FIon. Moriasi Ombui, M.p.
r7. The Hon. (Dr.) Eseli Simiyu, M.p.
r8. Tl-re Hon. (Dr.) Joyce Laboso, M.p.
r9. The Hon. Elizabeth Ongoro, M.p.
zo.The Hon. John Mbadi, M.p.
zr. The Hon. Rev, Julius Murgor, M.p.
zz.The Hon. (Prof.) Phillip Kaloki, M.p.
z3.The Hon. Charles Kilonzo, M.p.

Chairperson
Vice-Chairperson

,^ tJsIiN-l \,\a 1'II Al'OLOGY

r. The Horl. Beneriict Fondo Gunda, M.p.
2. 'lhe HoD. t-harles unyancha, jvi.p.

3. The Hon. Joseph Kasaine Nkaiserry, M.p

ENT

-lhe Hon. Al{red Khang'ati, M.p
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n. J (l hn es ,I MP

tl H C) Shal< S M

Me:ti,'a: .:i Parl iarnent
\ ember ': Pariiament
Member of Parliament
Senior t-egal Counsel
Second Clerk Assistant
Research Officer I
Third Clerk Assistant
Parliamentary Intern
ParliamentalY Intern
Parliamentary Intern

P

n elc h b l,il f

'r. Hon. Nkoidila Ole Lankas

I- Ms. Eunice Gichangi
s- Mr. ZakaYo lUogere

[. M.". Rebecca Ton]<ei

z. Mr. Oscar Namulanda
b. Ms. Annette Bosibori

9. Ms. JudY Thogo::i
10. Ms. Mercy Wangecl

The Chairperson ra'elcoured dre nomine'e to the 
^tneeting 

and instructed the

administ::ation of Oath to thJ '"--in"t 
ff'treafter the Clairnerson asked the nominee

to take the Committee tl""';"i"h;ifi;tt"1t" t"c*tted in t'he Second Schedule of the

;".;;ssi-o;;;ir," t'npl"rnJ"t'tion of the constitution Act' 2oro

Mr. Keriako Tobiko informed the Committee that he is a Kenl'a citizen boru on l2rh

b"c"rrb"., 1964 and that:-

i). He is currently pursuing a PhD on Regulation- of- Security Markets in sub-

sahatan Africa, at C'tttia!"^U ni"tttitv' 
"e"gf 

^ua 
He holds a Masters of Laws

from Cambridg" u'*tt'i'ili""gru"d' 
"pott 

6*au.ale Diolotna in Law from the

Kenya School of Lat" and a'itach-elor oflaws frorn the University of Nairobi'

ii). He was awarded a Ghahi Smarak Award best "A" level student 1984'

iii), He is curlently the Chief Public Plosecutor' He has been an Advocate of the HiSh

Court of Kenva .i""" tqg']ilJ;;;;il been the Dilectol of Public Prosecutions

since May 2oo5; He it t["; S;;i;iartner of Tobiko & Associates' Advocates'

He was an Assistant ;.il;;";h;-tinir.1.ity of Nairobi tggz-tgg3, I*gal

Officer Public Lu* fl"tit'til u"d n'i"lays Bank ai a Bank Clerk 1985-1986

iv). Among his National appointments is Commissionel in the Constitution of Kenya

Revrer^,, comrnir.ro,] ,ooilro"os* coirr*i.rio".r jn the cotnrrission of inquiry

iDto the land law ,v.t.,ri],l?J,iy" ,rnrt-zoozl Mernbel of the Advisory Board

of the Witness p.ot""tiin'eg-".J"y'z'o'o'8 to-date and appoint3d It th"i:'];
;il;;.;-a;;;;al as the Natio"nal iontact person in relation to the lnterDahonar

Criminal Court of Justrce ilil;d'" 2srr 
' 
he rvas appoiuted to team up with the

Attorney Get'reral and ioiitito*C*"'ul to replesent the government in the

;;#;1r;" i,;i"" tr'' rilCi' 'a'ti"" 
t" the zooTloa Post Election Violeuce in

Kenl'3'

v). He has nevel been charged in a court of law and has fr:Iy cornplied witl'r his tax

' 
obligations to the State up to date'

vi). He r+as mentio,ed adver.sery in the Speciar Audit Report by the public Accounts

"' ii;;;;;;"ti ipg 4')';i'";'l*;;! appoi,ted D?P rryhile he was acting as a

defence counser i''' 'o'" 
' 
oJ' tt" ta-*ii'uf cases involving the Alglo leasing

scandal.
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I

vii)' He declared- a potenrial conflict of interest invoir.ing ciur,,jaar case no.33B ofzo.o5 (Republic Vs Zakau.o Arap Cheruiyot & "iotih. He stated th";;;il ;;,private practrce, he acted for irtr. zakalyo Ch"._;;; i, ,lri.'.r..],# ilt"r,.,appointment as DPP, tJre Attorney. Gerer.al appoili"d U.. "f* Of,*."h SC, ;;p.rosecute the proceedings on behalf-of the republic to avoid ,ry il.r", U.irgrarsed on possibre conflict ofinterest. Mr. okwach is berng assrsted by two seniorand experienced prosecutors, Mrs. Dorcas od";i;;-d M". Emijy Kamau_

Arising from the oublic heafings ald memoranda on the suitability of the nomineeMembers raised questions to UrI feriako iobif." ,, tfr" f"ff"*ng broad areas:_

a' His role in the constitutionar reform process while he served as commissioner ofthe Constitution of Kenya Review Co;;is;;;, iCfmCl.
b' His iole in t,e mafter of Nairobi chief-l4agistrate court crimina] case no. zr57of zoo3 (Repubitc uersus Liuingstone Kuiiii Ot"j,tt"ru 

""d Onyatnbu).
c. His conflicting interest 

-in the Criminal Case no.33g of zoo5 (Repubtic VsZakayo Arap Cheruiyot & another).
d' The delays and 'casual'-prosecution of cases by his olfce particu.rarry thoseinvolving corruption matters.

e' AJlegations of briberv by Mr. sammy Kirui (former permanent secretary,Ministry of Local Government).
f- His reform strategy in the Departrnent.

ii). He contributed substantialry to the GKRC as a member of the Research andDrafting team under the readership of the tat. p.orl otott og*a". i. *.".r*'lmember if the tliematic team on land matters in ih. 6ornmlssioo.
iii)' That on severar occasions.he took up the role of a rapporteur, co.irected views

I^.:*,1!::. of ttre pubtic and carried oJuil"iar"-"it"r; hil;;_y;:commlsstonel.

iv). He did not take any moneyfailowances that he did not deserve.
v)- He dtdnot sabotage tite Uommissloner anci he was a never a gaie-irceper ui iirvrcrn power.

vi). The allegations by frof. Ghai were personai vendena against him.

b. Yi.*i Chief Magistrate Court Crimjnal Case no. zt57 of zoog(Republic uersus Liuingstone Kuntni Ote tttui iia Onuambu)

The nominee informed the Committee that:_
i). He did not pray any rore and did not in any way interfere with the case

The nnminee save the following resDonse to the questions posed as above:- la. IIis tenure ar the Constitution of Kenya Review Commission. 
1
lThe nominee informed the Committee that:- 
Ii). At thc time he was appointed to the CKRC in zooo, he was winding up as ;. i

i,"#l:.::"lfiil"lfi 3**:m,or;"c,ivi'io tie rand raw syst"."-i., k"nyai I

8
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iii). Both Mr. Justice Oie Ker',,'.ra ancl Ole Ntutu were his fliends

iv). He did not piay any role in the suspension of Mr' Justice Ole Keiwua as a Judge- ' 
urra tlut atiallegations on the J,dge were thrort'n out and he resumed his duties

as a Judge.

c. conflict of interest in the criminal case no.338 of zoo5 (Republic vs

ZakaYo AraP CheruiYot & anotlrcr)'

The nominee informed the Committee that:-

i). He was the Chief Defeuse Counsel in the case prior to his appointment as

Director of Public Prosecution.

ii). The Attorney General appointed a special. independent prosecutor'- Mr' Joe

Olorach, SC to prosecute^ti. ",.t andihat the case is on going n'ith tlie special

pro"".r]i.r, ."po;ting to the Attor[ey General on the progless'

d- Delays and 'casual' prosecution of corruption cases

The nominee informed the Committee that:-

i). -llisof6ce has never failed to prosecute cases'

ii). The blame squarely lies with the Police who a::e mandated to ensure court

aftendance bY witnesses'

iii).HeisnotrelatedtoHorr.WilliamRutoandhedidnotinterfereinthefraudcase
against him.

e. Allegations of bribery by Mr' SaInmy l(irui

The norninee infOnled the committee that he has rlevel' met Mt. saurmy Kilui, the

for-mer Permane[t Secletaly, Ministry of Local Governtnent and that he ltever sent al.iy

oue to solicit a bribe from Mt. Kirui'

f. His strategY on refonns

The nominee inforlned the Committee that:-

i). Change cannot be brought b! only .trew faces, has l-re has utrdertaken severa]

reforirs in the judiciarY'

ii). He will reform the office of the Public Prosecutor by establishing an organized--' 
,ir.,r"tu.., improving the staff welfare and the mode of public com'runication

with the ofdce-

The nominee a-lso informed the Committee that:-

i).Thetewasuo.intentiorroffraudinhisaffidavitintlrecaseoflandsuccession-' 
ir""irl"S the Ole Ntututs as all persons in the affidavit did not appear in his

oit." p"?ro"ary but one relative took the form to them for signing. This led-to a

*itt"f" where it was indicated that a young girl of six years then had an

Identification Card.

ii).Unt.iltheDPPisappoirrted,theAttorneyGeneralisthePublicProsecutor.

9
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He is noi serving lry poiiiical interest in his duties.

He was condemled without being heard by the public Accounts committee intheir report of zoo6.

v) He will n-ot use provisions of ,Articre r57 (9) of the con.stitution to delegate thepower.s of tle Dpp to the Kenya Anti_corrupiion Commission.
vi)'The alleged cases invorving pyramid schemes have not been brought to hisattention

The nominee tabled the following papers during his presentation:_

t). Clearance certtficate from CKRC

ii)- Report o.f the cKRC commission's Legar Task Force uhich he chaired.

iti)' L1tt1\ dated August t6, zoto from the chief co-ordtnator Mau Task Forceexcludtng Mr. Tobiko's name from the tbt of ienefictiiir-rt tii-tW"rlA;;;;;
Forests Land

iu)'A brief for the remouar of prof. yash par Ghai as chairperson of the cKRCCommission

u)' correspondences befiteen prosecutor (Mr. Joe w. okuach sc) and the DeputaRegistTar of the High Court of Kenya on the case ben ein Z"iiy. iriiCheruiyot and another

Gpultteenenbergde! s tn- C a mer al

I

s J,ltoi\4 ]'HE N i\i tN r.. tis()

The committee deriberated on th_e submissions by the three nominees and resolved thatthere are sorre issues on Mr. Keriako Tobiko, th" no-in"" for Director of pubric
Prosecutions that requires further clarifications. It was further .uroir"i A;ft;following persons be invited to appear before the committ"e, on wednesday gth June,2011 at 9.oo a.m, to clarify the issues raised:-

i) Mr. sammy Kirui on the issues-of bribery aregations including the identity of thepersons who solicited a bribe allegedly o, b"hif of t t.. toblko.
ii)' Mr' Joe okwach on the issues of prosecution of crirninar case No. 338 of zoo5(.Republic Vs Zakayo Arap Cherui-uot & anotherl).-

i"Ii. .I;.;sti;e i,i;ijo Olc I{c;-,,-ua ca ,.i;c t:;lucs lf }lailubi Chief }{:gistl:te Cc,.:rtcriminal case ao. zr57 of zoo3 (Repubric uersus tiurigitone Kunini ole Ntutuand Onuambu).

iv)'Prof' P.L.o Lumumba, the Director of Kenya A:rti-corruption Commission o,the issues of Mr. Tobiko,s tenure at CKRC.

v) Mr' Amos Wako, the Attorney General on issues relating to trre suitab ity of thenominee to serve as Dpp.

vi)'Mr" Keriako Tobiko to respond to any emerging issue from the above persons

10
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acted as c-ounsel to;ome cr-.ii,linal oases that are in courts of law;

e) Mr. Tobiko's pr.ior appointment was controversial and was discussed in a Public Accountt

Report of March zoo6; and

0 Mr. Tobiko sabotaged the constitution review process rvhile serving as a commissioner ir
the CIG.C.

z. Prof.ChrisPino Ochieng

Profes sor Chrispino Ochi plesented his views and informed the

mm ittee that he suPPorts the nomination of Dr. WiliY Mutunga as the Chief Justice as he is a

n of integritY, foCused, principied and a mentor to many. Further, he informed the Committee

: Dr. Mutunga
ndalion.

has been invoived in community developm ent rvhile working for the Ford

3. Harnilton Passeina

Hamilton Passeina, the Ch ief Executive Offiaer, FONACON, presented a memorandum on behalf

arious civil society organiza ups representing the marginalized and

ority communities and sta nomination of Mr. Keriako Tobiko for

rector of Public Prosecutions as he scoled the highest marks during the interview and that his

ointment reflects the face of Kenya and shows adhere

,gnizes minoritY communltles who have been neglected in the past

also stated that they support the nomination of Dr. Willy Mutunga and Ms. Nancy Baraza fol Chief

ce and Deputy ChiefJustice respectively

o
o

I

S

D

II

re

'ti

eng, a lecturer and architect,

tions and professional gro
ted that they support the

nce to the spirit of the constitution which

4. Ken Wafirla

i Ken Wafula, the Chairgran of the National Council of NGOs, presented a memorandum on the

r)

bility ofthe three nominees and stated that:-

. He suppods the nomination of Dr. Willy Mutunga for Chief Justice as he is credible and reform

-ina# u"a further that there is no scandalous issue (including an eal stud) that can prevent

him from being appointed to office.
Iu
s'l

tlo

;ti

)ll

ut

ii). He supports the nomination of Ms. Nancy Baraza for Depr-rty Chief Justice as she has an
' l*p.."'^ii. track record in refoms and further that coucerns ovet'her family Iife and academic

, thesis cannot be reason etlough to bal her from assuming office'

iii). He suppotts the nomiuation of Mr. Keriako Tobilto as Director of Public Prosectttions as he is a' p.i.#iit,igh moral integrity and tl-re views laised by Prof. Ghai on the nominee smaclts of
i"na.ttu *ur:"manating fr6rniheir personal and mode of operations diffelences at the CKRC.

,5. Charles M. Ayieni

: Charles Ayieui, a sociologist Presented his views on the suitability ofthe nominees to the offices of
Justice, Deputy Chief Justice and Director of Public Prosecutions and stated that

B. He suooorts the nomination of Mr. Keriako Tobiko for DPP as the allegations lei'eled against

I th. nJriin"" by prof. Ghai wele of a personal nature and could not be substantiated.

f3ncl

Wrll,

4

,.,



ii). He is opposed to the nominatio
ofArticle 166 (2) (c) and thus ca

6. Patrick Onyango (Paddy)

n of Dr. Willy Mutunga for CI as he does not sat
nnot represent a society he does not adhere to its morals

Mr. Patrick O. Onyango, the Executive Director, Citjzens Coalition for Constitutional
presented a memorandum 9n the suitability of the nominees to the offices of Chief Justice,
uirreit..r ustrce ano iilrector oit l: i:biic i r useurLirrrro i.uti s iai;,1 tiiat:

i). He supports the nomination oI Dr. Willy Mutunga for CJ as he has known the nominee
Iong time having served a detention sentence together and that the nominee meets
threshold of Chaptel Six of the Constitution and further that the nominee is an or
institutional builder and a mediator whose ear stud and family problems has its o
detentior.r

ii). He suppolts the nomination of Ms Nancy Baraza for Deputy Chief Justice as sh
independent and reform minded and has competence in jurisprudence

B. Peter Antony Wambua

i). He supports the nomination of Dr. Willy Mutunga and Ms. Nancy Baraza as they are srm
understanding and as.sist in human r. ights issues, and that the ear stud by Dr Mutunga
nothin g to do with his sexuality. (He tabled a photograph of h is grandfather adorning in
sLud).

ii). He supports the nominatign o_f Ms. Nancy Baraza for Deputy Chief Justice as she is quali
reformer, meets the threshold of Chapter Six of the Constiiution and has contributed a
women and gender issues.

7. Njoroge Waweru

{1 Njoroge Waweru, an economist presented his views on the suitabiliry of the nominees to
'ffices of ChiefJustice, Depuly ChiefJustice and Directol of Public p.o"ecution" and stated that:

i). He_ supports the nomination of Dr. willy Mutunga for cJ because of his competenjurisprudence and he is a reform minded person witria capacity of being independeni.

Ir. ?eter wambua, the National chairman of political Detainees, presented his views onritability of the nominees to the offices of Chief Justice, Deputy Chief Justice and Director of pu
rosecutions and stated that:-

1.,,. nc uucs trul sup
not transparent_

9. Joseph Towett

PUI L LllC llullllu.rLlurr ul 1Y11. 1\Cr ra}\ o Tot"ilio as thc pioccss of ;lo:;i

r. Joseph Towett representi ng the Ogiek Council of Elders presented his views on the suitabi lity
e nominees to the offices of Chief Justice, Deputy Chief Justice and Director of Public prosecuti
rd stated that he supports all the nominees as they are high ly qualified and underwent thro

will restore institutional confi denmpetitive process and they

A

tic

ll.

iii

ii).
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rr".paul Chepsoi plesented his vicws on i:i13 suitabilify of the nominees to the offices of Chief Justicr

#;,y di;f;;.f;.u ,ra Director of Pubiic Prosecuiions and stated that he had confidence in D

yyiily Mutunga as ne oio not have historical ties and would dispensejustice rvithout fear or favour'

rr. Okoch Mondoh

r okoch Mondoh, chairperson Kenya Leadership_Trust, preseDte.d his views.ln the suitability c

: ;;;;;;,h. om""itf cf,tef Jrxtice, Deputy Chief Juitice and Director of Public Prosecution
il
It)

I

m
o
o

and stated that:-

it He oDDoses the nomination of Dr. willy Mutunga and NancyBaraza as it violates Article 166 c

" ii" t'J."ii,"ri"" ""J 
p"rt V of the Judicial Sen ice Act and that turther they have tunded anr

;;;rr,"e ilosexual activities (He tabled a book titled' Sex Matters' containtng a repott o.

;;;'i;i;;ti"meeting that u-tas attended among others Dr' willy Mutunga)

iil. The there will danger if Dr. Willy Mutunga and-Ms Nancy Baraza are appointed to office a
"' tfr"V ri" f if.ely to ad-vance 

'liberal igenda against the conservative majo'ity.

iii). vrs. Nancy Baraza has been openly intolerant to conservative views on family and during hel
"" ;;;";";; -u-b", of CfiC ihe threw him out of a public session in Kakamega Golf Hotel ir

2OO5.

12.Hon. Gitu wa Kahengeri, OGW

u
:d

o

et ce

!S he

ree nominees and that:-

i). He had known Dr. wiily Mutunga for a long time as a staunch freedom fighter who has fought

with blood to liberate KenYa.

ii). Dr. Mutunga is not a tribalist and believes in constitutionality and wili ensure that justice is

done or seen to be done.

iii). Ms. Nancy Baraza is one of the Pel'sons who spoke against dictatolship and for a longtime

defended and advanced the rights of women'

13. Laurence Mbelati (MPIDO)

14.Joseph Osokoni Ole-Kishau

of bl

I. Lawrence Mbelati representing the ManYu to Pastoralist Integrated Development Organization
ln
I IDO) presented views on the suitability of the uominees to the of{ices of Chief Justice, Deputy

ef Justice and Director' of Public Prosecution s and stated that he supports the nomination of Mr

ako Tobiko as it followed tl-re due process, represerrts the rralginalized community and that

gations leveled against him by Plof. Ghai were of personal nature

pl
h
e

l.

t Joseph osokoni ole-Kishau representing the Maasai community of Naivasha, presented views on

suitabilitv of rhe nomine* i;ih; offi"i of Chief Justice, Deputy Chief Jusrice and Dilector of
ti. p.*.Jri-"r;;J;i"t"d that he supports the nomination of Mr. Keriako Tobil<o as it reflects

rbi
(.r

hro

Ior
th

t(

ls

Ifon. Gitu wa Kahengeri, presented his views on the suitability of the nominees to the offices of Chiel

ffiH;"ii., 6i,#lrirl." "rJ 
Director of Public Prosecutions and stated that he supports the

of



15. Leah Naikanae

Ms. Leah Naikane of League of Women pastoraiis ts, presented yiews on the suitabili ty ofnominees to the offices o f Chief Justicc Deputy Chief Justice and Director of Public Prosecutionsstated that she supports the nomination of Mr. Keriako Tobiko as he scored the highest marks d

i)

1.
,
J.
4,
5.

L

Iv

Iv

Iv

]V

M
M
M

rire ii.,iearleys aiiJ iiis a
ry Prof Ghai were of pe

t6. I{assan Shano

r arc6ilrlr-,Its rcvcicLl aBaiiist

the suitability of
blic Prosecutions
aza as they are h

rsonal nature

lr. Fiassan Shano of the Waso,Irust land Isiolo , presented views on the suitabili ty of the norninbe offices of Chief Justice, Deputy Chief Justice and Director of public proseculions and statedre supports the nomination of Mr. Kerial<o 'lobiko as it reflected the face of Kenya by inclrinorities and that allegations leveled against him by Prof. Ghai were ofpersonal nature
77. Mathew Okwanda

]rr' rl'Iathe* 
-okwanda of the Nationar Erders counc, presented views oncminees to the offices of chief .Iustice, ?"p;t ch*f iustice and Director of pu

,ated that he supports the nomination lf Ol.. iirif fy lr,irtrngu arrd Ms. Nancv Barr alifi ed, wi tl cteai rhe mess i, tI* j;;.i; ;;;irJ.i;; i;.?*;;;;i.;;fi ;:ffil
18. Peter Waiyaki

r' Peter waiyaki, an advocate, presented a memorandum and views on the suitabirity of
fifff;J: the offices of chief Jisiice, c"pu1r' iiri.itirr,i.. aod ure.ioioipriii. pro.u.rtion.

He supports the nomi,ation of Mr. Keriako Tobiko as trre position of Dpp is athus Mr' Tobiko shourd not be judleJ orn. u*r. 
"r 

raying that he has herd theHowever, the process of his nomina'ti"" *r. ,rft."r.pr*rt.

'l

1
1
'1.

new posl
office befo

I-_.
ru ). He does not suppol-t the nomination of D r. Willy Mutunga and Ms. Nancy Baraza as the enprocess of apporntment of the nominees to the was flawed and nnconstitutional and arguthat Article 166 of the Consti tution demanded that the president was to receive a ]ist frowhich he was to choose a suitable candidate to the posttion. He further argued thatnominees did not meet the r.equisite cr.iteria of h l h moral character desp ite theil hacademic qualificati ons. He str.essed thal public moral; ty extends to how rve conduct ourselrn our pnvate llle

ii)' Jn not suPpoit;ng the ;io,,-,ination of Dr. i'iilly Lfui.inga aad I,Is. I.lailcy Bai.aza, ii:.. waiyalii
:::::?"',:T,ll,x1#::Hii6,x'ff :';rth;il;;ililil;;;;;'";;:,ffi ;'andgroups

(Llunch break at t.3o p.m)

6

:Hiitrg,l:iflbv inclucling minorities anrl that airrraticns le,.eied against him by pr.of. Gh^i I;
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CIIlflF JIIS'
DIBITCTO&{lE I'RU.S ECLNION s

rhe public hearings resumed with the following per-sons making representations:-
I

, rQ. Clement Isaiah Lenachuru

\tr. Clement Lenachuru of Liachames DeveloDment & Human Rights Organization, presented
bn the suitability of the nominees to the ofhces ot Chiet Justice, Deputy Chret Justice anct Dtre
'ublic Prosecutions and stated that he supports the appointment of all the nominees as thcyIuly nominated and are qualified and particularly Mr. Tobiko who represents the margln:l:ommunity.

irr- Dickson Kipkenroi Rotich

I

.f',1 P',rk:gr Rotich of sengrver, p.esented views on the suitab ity of trre nornine.nrel Justlce, Deputy chief Justice and Director of public prosecutions and statere apprei'lmsnt of all the nominees as they were duly nominated and arl q""riri.J.

es to the offi
d that he sup

b) The nominee interfered with the prosecution of Criminal Case No. zr57 of zo(Republic Vs Livingstone Ole Ntutu)

h

c) There is bound to be conflict of interest if the nominee is appointed as he has actedcounsel in some cases which are not yet determined.

22. George Kegoro
'. George Kegoro of Kenvans for peace with Truth and Justice (K?TJ), presented views on ttability of the nominees to the offlces 

"r 
cr,i"r "rr.ii.", Deputy chief Justice and Director of pub

rsecutions and stated his support for the nomination fr ni.. ivrtry l,i"r"rs; unIr,r.. Nancy Bara,ihey were qualified and refoim minded and that:_

There was no problem in the JSC nominating one person for the position as the raw did nospecify the number and the president did not c"omplain about rh;;fi;;;;i;;;i;"*.

ll

2

I

t

B

'.,ffi ii#+*l,t*i*#,k4*lf li#*.ffi lir,,.,,"1*:,jftti,r"*,G

" #1i:,ili$':;fi:,::J;Hil:*L,X,i:Jrnconstitutionar 
and not transparent as the interviG

'"'ilzmi{r#{#,*:ffi*,#*ii::,.y*ffi htliiL':,fjj.3,#i,f, i*:*'#:ffij,lf
"" ,llilili,iiiff:ffil:1fr::i:",1'J:t};J,i:i:a,dards orhigrr moral character,,*"r,,.r.*;

, ,) 
ITJ:-,,* 

was named in rhe Ndung'u report as having i)legally acquired 1""d i, MrI:



ll
it rt the 

'crjlinees 
aie cf high mo;ai standinSs and should not be JuLi,id bi lir., orcnce .,1 tnt

lii.rit, "is;rirations 
they liave worked for or ::esea::ch they are doing' -

rl

)1

. iiil. one does not need to haye preyrgus judicial experience to be appointed into office' He gav
' ,, ;;;;];; o1;ustice rr,ratuu fotiti Mrn,endwa in r9oa, Justice Zaccheus chesoni in 1997, Justic

t"rri.a chunga in ,g99; "r".d.e ar!!y1 chaskalson of south Africa in 1994, Justice Ear

frrr*" "f *retse irii6si, i".ti.e Michael de_la Bastide of Trinidad and Tobago in 1995

jr.ii."-c""n 
"y 

M, "i;;;;K;g 
in ,oro, and Justice Ian Malcom MacKeigan of Nova scoli

in Canada in t973'

z3.. Dir;afugaiSimbiri

ina Agaisimbiri, President of Bunge la wananchi, presented viervs on the suitability of th'

i[ i;"il.-;f6""5'of Chief Jusiic., nlputv Chief J-u-stice and Director of Public Prosecutions ant

i?'."rr"ri r"r th" nomi"ationlr-ni. wllty Murungaand Ms. Nancy Baraza as they ar,

.alJi.ir".* minded and would turn the judiciary around'

r
D
in

o
s 24. Juliet Makokha

. Juliet Makokha of Women Political Ailiance (Kakamega) presented views on the suitability ofth(

inees to the offices of Chief Justice, Deputy Chief Justice ind Director of Public Prosecutions ant

ted her suPPori fo. utt the nominees is persons who would introduce radical reforms in thr

udiciarY and redeern its image as they are all persons of higl.r integrity, qualifications and reforn

ded

25. lHajja !'atma AbeYd AnYanzwa

. Fatma AbeYd Presented views on the suitability of the nominees to the offices of Chief Justice

puty Chief Justice and Dilectol of Public Prosecut ions and stated her support for all the nominees

persons who have br:ough t refoms and fought for the rights of the poor and marginalized and that

es ofsexuality should not be r-rsed to bar one from holding office

26. Iton. Olieno I('oPiYo

II

/S

of
)LI

nt

III

ln
.l

lll

rf'

rl

on
D

i). He supports the nomination of Dr. willy Mutunga as he has ltnowl him for a long time as

reform minded uoa of frigir-,,o*i intugiity and iits well into the position that he has been

nominated to.

ii). He d.oes not support the nomination of Mr. I(eriako Tobiko as the process of nominating him

was not transparent ^"a-tfr.-]^"t 
that he has been in office without any significant reforms

attributed to him.

27. Beatrice l{amau

' Beatrice Kamau of SOREC pr-esented views on the suitability of the nominees to the offrces of

Justice, Deputy Chief Justice and Director of Public Prosecutions and stated her suPPort for all

Iromtnees as persons who are fit to hold the respective offices She aiso stated that there is no

mde ir-r Kenya and as such Dr. Mutung a should not be victim ized and that Mr. Tobiko should

e blamed fol the opaque nomination process as he v/as not in charge ofthe processb

ces
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uotor. Otieno K'Opivo presented views on the suitability of the nominees to the offices of Chief Justice'

G;r,y6t;ii".iil. J"a Director of Public Prosecutions and stated that:-



28. Olga Karani

VIs OIga Karani of the Christian Women of Kenya presented. views on the suitability of the nomii
'o tie offices of Chief Justice, Deputy ChiefJustice and Director of Public prosecutions and stated;pposition to the nomination of Dr.- Willy_Mutunga and Ms. Nancy Baraza questioning their vi
lLnd beliefs_ on moral, religious and farnily value-s. She claimed ihat the riomination of the
I:ontravened Article 166 of the Constitution as tlle nominees are divorced and support homosexue
ind abortion.
i

e9. Bishop David Oginde

Sishop Oginde of the Christ is the Answer Ministries presented views on the suitability of
iominees to the offices of Chief Justice, Deputy Chief Justice and Director of public prosecutions :tated his reseruations on the nomination of or. Willy Mutunga questioning t i" "i"*. and beliefs
iroral, religious and family 

.values. He expressed feirs that Ih"'no-ine"t beliefs could guide

,'-_{1.:Z lri:,"ventually legalizing homoseiual rnarriages as r^ras the case in South Africa. prirrt 
"r,Jarmed that the nomination process by the JSC was stage managed to pick predetermined candida

nd this led to the harassment of sitting judges.

3o. Fr. Ferdinand Lugonzo

.r' Lugonzo of the Catholic Chulch presented views on the suitability of the nominees to the offices
:hief Justice, Dep-uty Chief Justice and Director of Public prosecutions 

""J"i"i"a his opposition
,re nomination of Dr. Willy Mutunga and Ms. Nancy Baraza questioning their views and beliefs r
toral, religious and family values. He claimed that the nomination of the"two contravened Articles,ld 166 of the Constitution as the nominees are divorced and support homosexuality and abortio
urther, it was claimed that fronr their value systems they will U" iilp.ai-urtr in giri"g direction
rc yuunB petrpie ui Kcrrya.

' 3r. Bett-v Murungi

t' B9q Murungl a lawyer and former Executive Director of Urgent Action Fuud presented views c
.e suitability of the nominees to the offices of Chief Justice, D-eputy Chief Justice and Director r
'rblic Prosecutions and stated her support to the nomination of b.. wiltfvr"t ngu and Ms. Nanriraza and absolved them from the organization ofthe Naivasha meeting ofa* _ ,;h Ju.r", zoo7. ih
'nfirmed to the Committee that shi (Urgent Action Fund) was the" o.gunir". of the Naivash
r.)rkshop that discussed u b,.:.r.{ ::ange of sexual reproductive i""rtr, ,na ;,gT;;;"", rhat impactst,the man.agement of HiV/Aids in East Africa. issues discussed include"unsafe abortion, sexui
dence, Human Rights and the place of sexual minor-ities, youth sexualiry, 

-.u* -*o.t..r=, 
ptr." o

rlture in the sexuality discourse and HIV/AIDS programming.

re also confirmed that Dr
:eting.

32. Williarn Ombese

Willy Mutunga and Ms. Nancy Baraza did not make presentations at thr

I r' Williara ombese of the Federation of Primary/Secondary Schools Parents Associalion presentei
:ws on the suitability of the nominees to the offices of ihief Justice, nepury Chief Justice ancrector of Public Prosecutions and stated his. suppofi to the nominaiion'ot b.. Willy Mutunga
'cause of his views on sexuality and pleaded with him to remove the ear stud before assuming office.

33. Harrison Kinyanjui

l0



C

he

mrn
ted ve a role to Play in the process

also informed the Cornmittee that he has filed a case in court to challenge the process

g4. MichaelMungai

r. Michael Mungai, a FO RD-K official from Embakasi, presented views ot-r the suitability of th

rnlnees to the offices of Chi ef Justice, Deputy chief Justice and Director of Public Prosecutions anr

ted his opposition al1 the thLee nominees stating that:-

i). Dr. Willy Mutunga and Ms. Nancy Baraza did not have the requisite experience to head th'

judiciary

ii). Mr. Keriako Tobiko is ineffective and negligent in his curlent assiglmept and has abette<

corruption in prosecuting of cases'

35. Prof. NgotJro Kariuki

rof. Ngotho Kariuki Presented vier,vs on the suitability of the nominees to the offices of Chief Justice

uty Chief Justice a tions and stated his suppolt to all the thret
)

minees stattng that he had been detained together with Dr. Mutunga and this interfered with hir

hief JUStiCe, DePUty Un:ei JUStlCe anci LrlIeCtOf Ol f llrrii{- i- ru::cri'u LrU r 15 allu startill rrrs UPPUS^!' trr t

ilH#; oibr.'Willy Muti;rnga aiiri i\/s, Nancy-Baraza 4aiming that the.nomination proce:

H."*ti*t;.d a. tt 
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JSC onfi nominated o.r" p".to, f& the position yet they (JSC) did nc
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nd Director of Public Prosecu

fs ily. On the nomination process for the DPP, he stated that it was not Mr' Tobiko's mistake.

to
es

36. l(avetsa Adagala

Kavetsa Adagala of SAYARI Presented views on the suitability of the nominees to the offices ol

ief Justice, Deputy Chief Justice and Director of Public Prosecutions and stated her support to alJ
1t
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three nominees who are l<nown to her personally having
e notninees as hat'dworking
cludiug sacrificing their families.

worl<ed together in different
persons rviro have contributed

rgnments. She described all the thre
ously the wellbeing of the nation in
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(CHAI

e being no Any Other Business, the Chairpe[son adjourned the meeting at Fifteen Minutes past

n O'clocl< until Tuesday 7th June, zorr at 9'oo a'm'
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COMIVIITTEE ROOI\{, COIINTY IJAI-I
THURSDAY 2ND JfINE, 2{]11 AT 9.3o A-IVI.

]-,\RIIA-li,i;Nf BUILDINGS ON

t-,RESENl-:
The Hon. Hussein Mohammed Abdikadir, M.P
The Hon. (Prof.) Phillip Kalolti, M.P.
The Hon. Martha Wangari Karua, EGH, M.P.
The Hon. Ababu Namr,vamba, M.P.
The Hon. Joseph Kasaine Nkaiserry, M.P.
The Hon. Lucas K. Chepldtony, M.P.

o

4
5
6

7
8

9

Chairper-son

The
The
The

Hon. Charles Kilonzo, M.P.
Hon. Amina Abdalla, M.P.
Hon. Rachel Shebesh, M. I'.
Hon. Benedict Fondo Gunda. M.P10. The

11. The Hon. Moriasi Ombui, M.P.
rz. The Hon. (Dr ) Eseli Simiy:, M.P.
13. The Hon. John Mbadi, M.P.
14. The llon. (Dr'.) Joyce Laboso, M.P

ABSIJNT WI'I'].I A]'OI,OGY

The Hon. Millie Odhiambo, M.P

NTI'3S

1.

2

.l

4
5
6

The Hon
The }{on
The Hon
The Hon
The I-Ior:
The Hon

7. The Hon
B. II're Hon
9. The Hon
ro. The Hon
u. The Hon
12. The Hon

Chirau Ali Mwakwere, EGFI, M.P
Beth Mugo, EGH, M.P.
Charles Onyancha, M.P.
Sophia Abdi, M.P.
(Dr.) Kilemi Mu,rria, M.P.
AJfred I0rang'ati, M.P.
Cecily Mbarire, M.P.
Ekrvee Etliuro, M.P.
)avid M. Ngugi, M.P.
ilizabeth Orrgoro, M.P
tev. Julius Murgor, M.P
anson Mr,r'azo, M.P.I)

rNATIENp4l!C_E

r. Ms. Eunice Gichangi
z. Mt. Zakayo Mogere
3. Mrs. Rebecca Tonkei
4. Mr. Oscar Narnulanda

,.,\lt()\1, I \t,,.jl \ \

Seniol Legal Counsel
Second CIerk Assistant
Research Off,cer I
Third Clerk Assistant

UtN-tltl. o_aolz_atL E8ruII4IN-aIIES

The meeting was opened ra,ith a word of prayer

Vir:<t Ch:rirpcrson



'rl',. ,, .1,t1 : t)tl I)EI,IBEI{A1'IONS

MALIA-oae/eprl A-DJOIJI{NMEN'I

ON :I'IIE STATI, OFT
The Chairman informed ,O" rr;rrrr.
to the offices of Chief Justice, Deputy Chief Justice and the Direttor of Public prosecuti
had been discussed in the House Brslne". Committee and resolved that the Speaker issut
Communication committing the nominees to the Constihrtional Implementation Oversi
Committee for vetting.

Members welcomed the resolution on the matter and resojved that after trre Speake
communication, letters be sent to the nominees, namely, Dr. willy Munywoki Mufunga .

tlre position of chief Justice, Ms. Nancy Makokha Bariza, for the-position of Depury'bh
Justice and Mr. Keriako Tobiko for the position of Director of Puilic prosecutions aski.t em to appear before the committee foi interview on Monday 6rh June, 2otL at 2.oo pr
Further, it was resolved that section 3o (r) and the second schedule to the commrssionl
tlw ltttpLentetttation of the Constifi-Ltion Act, 2o1o be attached to the letters for action by il
nominees.

It was also resolved that the Committee will hold a press conference and appeal to member
of the public who may have representarions on the n^ominees to make themlo the Committe
on Monday 6th June, zorr starting B.3o am.

The Committee noted that with the passage of the Independent Electoral and Boundarie,
Commission Bill, zorr and the Salaries and Remuneration Commission Bill, zorr, the onl,
bill relating to th-e implementation of the constitution, before the House *us th"'sufr"mi
court Bill, zorr. consequently, Members tool< issue vv.rtb the Madaraka Day.p"".h", by C.i
the President and the Rt. Hon. Prime Minister on the n eed for Parliamlni to hasten the
process of implementing the Constitution.

Members noted that the blame fbr tle slow rate of impiementarion of the Constitr-rtion lay
elsewhere as bills have not been published as agreed during the meeting with Commission for
the Implementation of the constitution, thJ Attorney General ,.rJ lir" ministries. The
Commiftee resolved to state its mandate to the public foi information.

There
past T

SIGN

DATE

being no Any
en O'clocl<.

:...................-
(-

-/. /f/o

]IRSON)

Other Business, the Chairperson adjourned the meeting at Ten Minutes
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The

COMMII"r'E-E; ROOM, COUNIY Hj\L|,, j-'.ti{l-Llit'l.i'-i.r'l -BUiLDfu\GS ON
WEDNESDAY 2SrH MAY, 2011 AT r 1.oo A,\1I.

PR-ESENT:
r. The Hon. Hussein Mohammed Abdihadir, M.P
z. The Hon. Joseph Kasaine Nkaiserry, M.P.
3. The Hor.r. Lucas K. Cheplcitony, M.P.
4. The Hon. Charles Kilonzo, M.P.
5. The Hon. Ekwee Ethuro, M.P.
6. The Hon. Amina Abdalla, M.P.
7. The Hon. Rachel Shebesh, M. P.

B. The Hon. Benedict Fondo Gunda, M-P.
9. The Hon. Cecily Mbarire, M.P.
ro. The I{on. Moriasi Ombui, M.P.
11. The Hon. AJfred Ki:ang'ati, M.P.
12. The Hon. (Dr.) Kilemi Mwiria, M.P.
13. The Hon. (Dr.) Eseli Simiyu, M.P.
14. The Hon. John Mbadi, M.P.

Chairperson

ABSEN'I WITIJ AI'OLOGY

r utes

r. The Hon. Millie Odhiambo, M.P.
z. The Hon. Chirau Ali Mwakwere, EGH, M.P
3. The Hon. (Dr.) Joyce Laboso, M.P.
4. The Hon. Charles Onyancha, M.P.
5. The Hon. Sophia Abdi, M,P.

AIJSENI-

Vice-Chairpcrson

NATIONAL ASS]]MI]I-Y

Senior Legal Counsel
Second Cler'k Assistant
Third Clerk Assistant

r. The Hon
2. The Hon
f,. The Hon
4. The IIon
5. 'fhe Hon
6. The Hon
7. 'I'he Hon.
B. The Hon.

David M Ngugi, M.P.
Beth Mugr.r, EGH, M.P.
Martha Wangari Karua, EGH, M-P
Elizabeth Ongoro, M.P.
Ababu Narnwamba, M.P.
Rev. Julius Murgor, M.P.
(Prof.) Phillip Kaloki, M.P.
Danson Mwazo, M.P.

INATI'ENDANCE

1. Ms. Eunice Gichangi
z. Mr. Zakayo Mogere
3. Mr. Oscar Namulanda

UIN-NQ-p:leBrrr PRELIMINA]UES

The meeting rn,as opened witl-r a word of prayer



CONSTI'IUTION IMPLEMEN',TA1'ION PROCESS
The Chairmaa informed the Committee that the process of implementing the Constitution
under threat following the stalernate in the operations of the Departmental Committee o
Justice and Legal Affairs. He sought views fiom the Members on the way forward in en
the sta.lernate-ll

l:

I Members noted that the problems facing tie Justice and Legal Affairs Committee
poiiricai anci thus neeci a puiiiiuiti scL..icriiEiii. It;,as ais; i.c'iri :i:,.1 P:l;li::r,:::: i:aJ
started vetting nominees to the office of Chief Justice, Deputy Chief Justice and the Dire
of Public Prosecutions. The Committee resolved to deliberate and have one position that
be presented to the Members' Kamukunjf. on Thursday z6th May, zott at 11.30 am.

At 12.10 pm, the Committee also resolved to continue with the meeting in camera.

(Meettng resumed a.t 12.45 pm)

a

cto

h

The meefing was informed that the Committee had resolved to form a sub-committee to loo
into the issues causing a stalemate in the operations of the Deparhnental Committee o

, Justice and Legal Affairs with a view to finding a solution. The Members of the su

,t r) Hon. Rachel Shebesh, MP
;' ii) IJon. (Dr.) Kilemi Mwiria, MP

iii) Hon. Joseph Nkaissery, MP
iv) Hon. Cecil Mbarire, MP, v) Hon. John Mbadi, MP

, vr) fton. ivrbriasi Ombui, iviP
vii) I{on. Fondo Gunda, MP
viii) IIo,--,. Elovee Ethuro, Il{P

The Committee noted that the stalemate needed a political settlement and that in the.spirit of
neg.gtiatiqns :tfiat led to the election of Hon. Ababu Namwamba and Hon. Abdikadir
MoLamed as Chairperson of Justice and Legal Affairs Committee and the Constitutibnai
Implementation Oversight Committee respectively, the new chairperson of the Justice and
Legal -{ffai rs should be a member from the ODM party who is acceptable to the party
leadersLip.

It was stated that members are opposed to the formation of an Ad-hoc committee to vet t}te
three (3) nominees to the judicial ofilces. Instead, it was resolved that members will artend
the mbmbersr Kamukunji and propose that a joint sitting ofthe CIOCand Justice and Legal
Affairs Comnrittees be tasked with the vetting of the nominees to the judicial offices.

4DJ9I]RNMEIIT

There beiug no Arry Other Business, the Chairpersoh adjourned the meeting at Fifty Five
Minutes past Twelve O'clock.
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