Telephone: Nairobi 0202739180 REPUBLIC OF KENYA

JUDICIAL SERVICE COMMISSION
Re-insurance Plaza, podium Floor,

Email: jscsecretariat@ijsc.qo.ke

Taifa Road,
When replying please quote: P. 0. BOX 40048-00100,
NAIROBI.
Ref. N0.JSC.8
15t June, 2020

The Clerk,
The National Assembly,

@%?&’
M&W

Dear Sir,

RE: TRANSMITTAL FOR TABLING OF THE JUDICIAL SERVICE (CODE OFﬂ
CONDUCT & ETHICS) REGULATIONS- LEGAL NOTICE NO. 102 OF 2020.

The Judicial Service (Code of Conduct and Ethics) Regulations- Legal Noticeg l

No. 102 of 2020 was published on 12t June 2020 vide the Kenya Gazette Vol.
CXXII- NO.109.

I am pleased to forward to you a copy of the published Judicial Service (Code of Conduct
& Ethics) together with the evidence of Public Participation and an Explanatory
Memorandum for tabling before the National Assembly in accordance with Section 11
of the Statutory Instruments Act No. 23 of 2013.

Thank you for your continued support and cooperation.

. o ahid Irhe
Y, urs Faithfully, @ H(_@Dq /Mb i A

= S — g abet
{-~Anne A. Amadi, CBS, N f{g\:&.“}*ﬁ“ ' 5
Secretary,

JUDICIAL SERVICE COMMISSION.
Copy to,

The Chairperson,



EXPLANANATORY MEMORANDUM

EXPLANATORY MEMORANDUM TO THE JUDICIAL CODE OF CONDUCT
AND ETHICS, 2020

Name of Statutory Instrument: The Judicial service (Code of Conduct and Ethics)
Regulations, 2020

Name of the Parent Act: The Judicial Service Act (Cap 185B)

Other Enabling Statutes: Leadership and Integrity Act, 2012, and Public Officer Ethics Act,
2003

Enacted Pursuant to: Sections 13 and 37 of the Leadership and Integrity Act, 2012, and
Section 5(1) of the Public Officer Ethics Act, 2003 — ‘—‘—U

Name of the Ministry/Authority: Judn:iz'::m VICE L,ommisg,
NAL ASSEM

Gazetted on: 12" June, 2020 THE NA E}P%RS LATD SRV ]

DATE: 23 JUN 2020 m ]
Tabled on: ............... 2020 U YA

: Yon) DS KIM )

’%%BLED (LR of MWIRITT )|
PART 11 T 4@/ |
THE-TABLE: | :

1. Purpose of the statutory instrument

The statutory instrument is intended to establish standards for ethical conduct and
integrity of judges, judicial officers and judicial staff as they serve in the high office,

Judicial office, and public office respectively.



2. Legislative Context

2.1

22

23

The statutory instrument is intended to establish standards for ethical conduct of
judges, judicial officers and judicial staff pursuant to Chapter six of the
constitution on Leadership and Integrity, Articles 168(2) and 172 of the
Constitution, Section 39 of the Judicial Service Act, Sections 13 and 37 of the
Leadership and Integrity Act, 2012, and Section 5(1) of the Public Officer Ethics Act,
2003.

The Code establishes standards for ethical conduct of judges, judicial officers
and judicial staff. It is designed to provide guidance to judges, judicial officers
and judicial staff and to afford the judiciary a framework for regulating judicial
conduct. They are also intended to assist members of the executive and the
legislature, and lawyers and the public in general, to better understand and
support the judiciary. These principles presuppose that judges and judicial
officers are accountable for their conduct to appropriate institutions established
to maintain judicial standards, which are themselves independent and impartial,
and are intended to supplement and not to derogate from existing rules of law

and conduct which bind judges, judicial officers and judicial staff.

The Code consists of broad statements or rules which are authoritative. The
Code is based on the rules of reason. They should be applied consistent with
constitutional requirements, statutes, other court rules and judicial precedence
and in the context of all relevant circumstances. The Code is to be construed so
as not to impinge on the essential independence of the Judiciary. It is designed
to provide guidance to judges, judicial officers, and judicial staff and to provide

a structure for regulating conduct through disciplinary agencies.



3. Policy Background

3.1

3.2

3.8

34

An independent, fair and impartial judiciary is indispensable to the county’s
system of justice. The Kenyan legal system is based on the principle that an
independent, impartial, and competent judiciary, composed of men and women
of integrity, will interpret and apply the law that governs our society. This
principle is anchored on Article 160 of the constitution which provides for the
independence of the Judiciary. Thus, the judiciary plays a central role in

preserving the principles of justice and the rule of law.

Inherent in all the Rules contained in this Code are the precepts that judges and
Judicial officers individually and collectively, must respect and honour the
judicial office as a public trust and strive to maintain and enhance confidence in

the legal system.

Judges should maintain the dignity of judicial office at all times, and avoid both
impropriety and the appearance of impropriety in their professional and
personal lives. They should aspire at all times to conduct that ensure the greatest
possible public confidence in their independence, impartiality, integrity, and

competence.

As already noted, the Judicial Code of Conduct and Ethics establishes standards
for the ethical conduct of judges, judicial officers and judicial staff. It is not
intended as an exhaustive guide for the conduct of judges, judicial officers or
Judicial staff who are governed in their judicial and personal conduct by general
ethical standards as well as by the Code. The Code is intended, however, to
provide guidance and assist judges, judicial officers and judicial staff in
maintaining the highest standards of judicial and personal conduct, and to

provide a basis for regulating their conduct through disciplinary agencies.
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3.5 The Code is anchored both in the Constitution of Kenya and other enabling
legislations including the Judicial Service Act, the Leadership and Integrity Act,
2012, and the Public Officer Ethics Act, 2003. The Code also takes cognizance of
and has captured all the principles provided for in the Bangalore Principles for
Judicial conduct, 2002.

4. Consultation outcome
The following institutions were consulted during the development of the Code; the
Office of the Attorney General, the Director of Public Prosecution, the Ethics and
Anti-Corruption Commission, Kenya Judges and Magistrates Association, Superior
Judges, Judicial Officers, Judicial Staff, Law Society of Kenya, Federation of Women
Lawyers(FIDA), Kenya Women Judges Association, civil society organisations
including ICJ(K), Transparency International(K), Kituo cha Sheria among others, and
the public generally. The institutions submitted their views through written

memoranda and at several regional workshops organized by the Committee.

The views received have since been incorporated in the draft presented before

Parliament.

5. Impact
5.1 The Code shall have effect to the rights and freedoms of individuals and is

prepared in line with the Constitution.

5.2 The Code is designed to provide guidance to judges, judicial officers, and
judicial staff and to afford the judiciary a framework for regulating judicial
conduct. They are also intended to assist members of the executive, the
legislature, lawyers and the public in general, to better understand and support

the judiciary. These principles presuppose that judges and judicial officers are

4



accountable for their conduct to appropriate institutions established to maintain

judicial standards, which are themselves independent and impartial.

6. Monitoring and Evaluation
6.1 The success criteria of this Code will be the enhanced monitoring and managing
interventions and reduced cases of indispline among judicial offices while the
monitoring phase will allow the tracking of progress and identifying key issues
at an early stage during implementation and thereby providing an opportunity to

take or suggest corrective action or make proactive improvement as required.

6.2 The Commission through the office of the Chief Justice assisted by the Chief
Registrar of the Judiciary will ensure that there is increased responsibility

among judicial offices etc.

Yours Qg ZWH )

M

Ms Anne A. Amadi
Chief Registrar of the Judiciary/ Secretary, Judicial Service Commission
15" June, 2020
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cat o camiply wath the directmnsand
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paatie todeliberated apen

(7)o A declaration of o centlicn ol mierest ander suhzegulatien oy
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partiapate o tender bor o the sepply ot soods orservices e thy
mdtviary or the Jadictal Servive Commussion but the helding of shares
Bewtdrcial st i g company shadl not be Constraed as parbopating
it tender ar the ediciary or the Conmtesion undess the judicial siaft
s o controdime shareholding i the company o e o Darector o the
Comipain
TAoobe Subject wo sohresalonon 12w udicned sttt saall s
participate i oany other pamtul employ ment

(20 o thes secnon Cmontul cmplovinents o means Worh that
Persor cant Parsae aed o pertornn ar meney o or othier torme ol
Coanpereation o opemunerstion wiich somieenthy meompatibic wth
the sesponasihilitios of the udiwoal sttt or which resolts e the
mipnment oF the pradencs of the padicid stadtm the execution of the
tunctions of the pedicial sttt o results e conhict of interest i rerme
af ths Code
TS A qudrcaad sttt shall payoans teves due trom tiwe judionl
Statl as presertbed by faw

V20 A qudicial statt shadt aet neglect bus o her tinancral or degal
nhirgations

T A udiennd sttt shadl ner wrhout daswtal aathorty o take

possession, control, dissemuimnate, or aceess 10 personal wse or the uae
ot wn ather person, officad docomaents or conrt reconds

A qudical soutt shad! o —

o Rnosonedy give false o nusdending apiormation tooany
persin, ot

the dalsily any ceords o Kiiownighy misreprosent mlomuatinm
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PART V—ENFORCEMENT . OVERSIGHT AN
IMPLEMENTATION OF THE CODE

ThOoh Woathest deroganng froni the provisions of Articies 16N
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shad se dealt st by the Chiet Justics as the adimmistrasye bead ot

judicars

1~

YioAny persan may lodge s complant alleging o breach o thas
Code by judie. s pudicial ortcer on judicad staft using the provedure

for haadling compiaints that as be preserthed by the Conimission
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61. |[HON. LADY JUSTICE OLGA SEWE MILIMANI
L
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OFFICE OF THE _uz_zn_—ub_. JUDGE, HIGH COURT OF KENYA HIGH OOCW.—. JUDGES’ ANNUAL
CONFERENCE AT SERENA BEACH HOTEL, MOMBASA 22"° APRIL - 27™ APRIL, 2018

JUDGES/PARTICIPANTS ATTENDANCE SHEET
uEE

v.a..«f . AN

.mw,
,.t«.w. A PO e RSy 3 pe
mw. EOZ. JUSTICE PATRICK J. O. OTIENO MOMBASA

63. | HON. LADY JUSTICE PAULINE NYAMWEYA MILIMANI

HON. LADY JUSTICE RACHEL C. B.

64. MILIMANI
NG’ETICH

65. | HON. JUSTICE REUBEN NYAKUNDI KAJIADO

66. |HON. JUSTICE RICHARD MWONGO MILIMANI

67. | HON. JUSTICE ROBERT EEO. CHUKA
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CONFERENCE AT SERENA BEACH HOTEL, MOMBASA 22"° APRIL - 27™ APRIL., 2018

JUDGES/PARTICIPANTS ATTENDANCE SHEET
DAY .—._._Wmm. 25™ APRIL, 2018
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75. | HON. JUSTICE STEPHEN GITHINJI KAPENGURIA m@l
76. | HON. LADY JUSTICE TERESIA MATHEKA NYERI ==
S GRS

HON. LADY JUSTICE THRIPSISA WANJIKU

77. KISUMU Wh
CHERERE \%@\

78. | HON. JUSTICE WELDON KORIR MALINDI A W ]
| HON. LADY JUSTICE WILFRIDA A. OSODO
79. MILIMANI éh
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12

:30pm-12:45pm Evaluation Tool for Judicial Judiciary Training
Performance Institute
12:45pm- 1:00pm Plenary
1'00pm- 2:00pm Lunch

2: OOpm- 2:30pm

Facilitation of Judgés

T Hon. Judy Ofnange

2 30pm-3:00pm

Feedback on facilitation of
Judges

Hon. Judy Omange

11:30 am-12:00 pm

:;\H1ghhghts and- feedback on
‘the - Judiciary Code of ’
| Gonduct -

| Hon. Prof. Justice .
| Odek D-JTI -

3:00pm- 3:20pm PJ Candidates: Pitching Principal Judge
IEBC
3:20pm- 5:00pm Elections of the Pnnc1pal Judge
: S:Qbffgﬁ;; : ‘Health Break :
| 6:00 P TS ‘Welcome reception /PJ‘s Dinner
DAY 3: TUESDAY, 24TH APRIL, 2018
Time Activity Facilitator Day Chair
8:30am -9:00a.m Registration Secretariat PJ Elect
9:00 am-9:15 am Recap Hon Justice Odunga
9:15 am -9:45am Court Annexed Mediation Hon. Justice Fred
Rollout: A solution by you Ochieng
Sfor you.
9:45am-10:15am Highlights on Alternative Hon. Justice Joel
Justice System Taskforce Ngugi
10:15am-10:30am Plenary
10:30 am-11:00am_| Tea Break i i,
11.00 am-11.30 am Obtaining fcedback on the Hon. Lady Justice Kanyi
Human Resource Manual. | Hellen Wasilwa Kimondo

12:00pm- 12:30pm

Judges Mortgage Scheme
Administration

KCB In charge - |
Lucy Kibiru

12:30pm-1:15pm

Don’t pack your bag yet!!
Don’t stay here;
Perspectives on retirement.

Dr. Edward Odundo

1:15 pm- 2:00 pm

| Lunch Bréak

2.00 pm-5:00 pm

High Court Leaders
Meeting: Presiding Judges

| Principal Judge

5:00 pm

Health Break




N 2
Areusyd | wdog:zT-wdoy:zT
SiBielelg)
9[IqON pue s3aom
OH 901AI9G U0 Ao1[0g
Areuad
Yyeop a3 uo Jurni
HNo) swaxdng oy, e
nrewrsy] :90n0e1d B meT Jo
BT 0onsne "Uoy | sansst udiouws 10y)Q | wmdQ:z -ure SPIT
Inoqer] sajeisy
Jo uonexnsurwupy
Ispun puer]
. puej jo sadrey)
‘uo uonoIpsLINP
oxowry Iarem IN Jo seaxy £a1n (q
SI9)jB Inoqe]
pue pueq s v s
IS9T | sMno) sojensiSen
9ISS9 20msn Ape] ‘uoy Jo uorsiaradng (e
edunpQ ‘uonorpsum( 3unoryuoo
SORSTIL "I | UOISSTIOSI(J/Uorjejuasald | Jo seare 310 duidowy | wegy 1 1-we 00'II
A (AR ik o | . Fe91g esy, | WeEQO II-WE 08 01
Areudsyd | wrepg:Qr-we g1:07T
wa1sAs
judwedeurw 9SBD
3uaIn{] usa9lg 943 JO UORENHSUOWR(] | We ST:QT -We Gpig
SaAnenIur
LOI LrS ur sadpnp
NOUL | Jo 910y ‘A3a1ens reysip
BUWLINYIEY 201sN "UOH e 0) dewpeo1 3y, | wre gy -wre 0€:6
BAUs3] JO 3IN0H swaidng
Jo juspisaid pue eSerep
PIABQ S0USTI[ JaTYD "UOH |  SSAIPPE §,3sonn JAIY) | we Qg g -we S¥'8
23pnp redourg deody | wre gp'g- we og'g
JeLIe}o109g uonersiday | wre og'g — we 0Q:g
11eyd
uoIssag l03ejIoeyq Ayanoy duILy,

8102 “"IIIAV wST "AVASAINGAM & AVd



Time

Session

Activity Facilitator
Chair

12:30pm -1:00 pm | The High Court we PJ Elect Hon. Justice

want: PJ Elect Vision Msagha

for HC Mbogholi
1:00 pm-3:60pm | Lunch
2:00pm- 4:00pm Team Building
400pm. - = |Heaith Break
7:00pm Gala dinner

DAY 5, THURSDAY 26t APRIL 2018 -DEPARTURE

Time

Facilitator(s)

10:00am

RHC & OPJ
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JUDICIARY TRAINING INSTITUTE g

REFUBLIC OF KENYA

THE JUDICIARY RETREAT FOR COURT OF APPEAL
HELD AT SERENA BEACH HOTEL, MOMBASA

10TH - 14TH APRIL, 2018
PARTICIPANTS’ REGISTRATION FORM
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9. 00 - 9 30am

FRIDAY 13€FAp il

\,;2013

{

T T TS

Reg1$trat10n . of Part1c1pants

Secretanat

9.30-10.00am

Emerging and conflicting jurisprudence

in Labour related issues

Hon. Justice Otieno Odek

10.00-10.30am

Women & Labour Rights in Kenya

FIDA (K) jq Lo We oo

10.30- 11.00am

Plenary Discussions

11.30-12.00pm

ghak o
g 2
/M EEAJ A CORTRIN

g
T dr'x*

at the Court of Appeal

Strategles to av01d conﬂ1ct1ng dec1s1ons

Hon Justlce Otleno Odek

12.00-12.30pm

Reproductive and Health Rights in
Kenya

Hon. Justice Hannah Okwengu

12.30-1.00pm

Plenary Discussions

500" 3'3opm

350 .3 = ""‘a

Appeal

Archltectural des1gns for the Court of

RPN ".1; a.[h

Hon Justlce Wllham Ouko PCO

3.30-4.00pm

Closmg & Way forward

Hon. Justice William Ouko PCO
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REFUBLIC OF KENYA

THE JUDICIARY

it

JUDICIARY TRAINING INSTITUTE

JUDICIAL SERVICE COMMISSION & JTI RETREAT ON THE JUDICIAL CODE OF

CONDUCT HELD AT SAFARIPARK HOTEL

15TH FEBRUARY 2018
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5. Remarks from Hon. Justice Erastus Githinji, JA-Committee on Judicial Code of Con'duc; -
6. Development of the Draft Judicial Code of Conduct and Ethics '
7. Overview of the New Draft Code of Conduct

8. Committee’s Proposed Way Forward and Resolutions

9. Plenary Discussion

10. Minute 8/15.02/2018: Way-forward from Plenary Discussion:

11. Enforcement, Overview and Implementation of the Code

12. Any Other Business

Minute 1/15.02.2018: Prayers and Introductions:

Hon. Lady Justice Kossy Bor called the meeting to order. She then invited Hon. Rashid Omar,
Deputy Chief Kadhi to give an opening prayer.
Hon. Anne Amadi, the Chief Registrar of the Judiciary was requested to introduce the JSC

Commissioners present.

Hon. Justice Erastus Githinji JA, chair Code of Conduct Committee introduced the committee

members present.

Lorna Onyango, Ag. Director of HR & Administration introduced the members of HR
Directorate present in the meeting. Hon. Justice Otieno-Odek, director JTI introduced the JTI

deputy directors and staff present.

Minute 2/15.02.2018: Brief Remarks from the Chief Justice Hon. Justice David Maraga

The Honorable Chief Justice thanked all members for finding time to attend this important
meeting.

Chief Justice noted that the Judicial Code of Conduct is important as it provides the rules upon
which the Judiciary will judge itself and how it will be judged by our stake holders and the
people of Kenya.

He reminded members that the JSC is the body which is charged with the responsibility of

holding the Judiciary accountable to what we do to mwananchi.
s

©
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draft. Justice Githinji noted however, that the recommendations received would give direction
on the best approach to take towards development of an acceptable Code. He added that the
draft Code had taken into consideration the Constitution, the Leadership and Integrity Act, the
Bangalore Principles, Public Officers Ethics Act, Judicial Service Act, the 2015 Coutt of Appeal

Ozganization and Administration Act, the High Court Organization and Administration Act and

the Magistrates Courts Act.

Hon. Justice Githinji added that following consultations, the JSC had determined that it was the
sole authority with power under the Constitution and the Judicial Service Act to prescribe and
implement a code of conduct. He observed however, that other procedures to deal with other
conduct such as peer review mechanism had been proposed while the statutes governing the
different courts had given powers to the President of the Court of Appeal and Principal Judge
of the High Court power to monitor implementation of the Code. The final Code had therefore,
provided for enforcement of the Code to the JSC. Therefore, the main contention in respect of

the Code was on the enforcement mechanism.

Chairman noted that the Ethics and Integrity Act has a provision that gives an entity like JSC to
prescribe a code other than for state officers. That is the authority under which the code for

judicial officers had been developed.

Justice Githinji notified members that the committee has incorporate views made by Justice

Ojwang and Lady Justice Njoki Ndung’u during the stakeholders’ forum at Safaripark Hotel.

Minute 6/15.02.2018: Development of the Draft Code of Conduct by Hon. Justice Linnet
Ndolo

Applicable Law:
Hon. Lady Justice Linnet Ndolo pointed out the applicable law and legislations that prescribe a
Judicial Code of Conduct for the Judiciary. The High Court (Organization & Administration)

Minutes of JSC and JTI Retreat on Draft Judicial Code of Conduct: February 15, 2018 ]
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Minute 7/15.02.2018: Overview of the New Draft Code of Conduct by Dr. Johnson Okello,
IDLO Consultant

Background:
Dr. Okello started by giving members a brief profile of himself as the consultant brought on

board to support the Committee to review and redraft the proposed Judicial Code of Conduct.

He notified members that the working documents relied upon included the Judicial Service Act,
the Constitution, Existing Acts of Parliament, Code of Conduct and Ethics issued under the
Public Officer Ethics Act, and the Legal Notice No. 132 of 2016 issued under section 47(2) of

the Judicial Service Act, Bangalore Principles among othet relevant document.

He noted that as part of the ToRs for the review, the drafting team was requested to consider

and provide guidance on the following issues:

i legal basis for the Code;
i  application of the Code;
iii. the drafting style ie. whether the code should be in the form of Regulations or
Guidelines and the
iv.  enforcement mechanisms.

Legal Basis:

Dr. Okello informed members that the revised Code is anchored on Section 47 of the Judicial
Service Act (Cap 185B); sections 19 and 37 of the Leadership and Integrity Act, 2012, and
Section 5(1) of the Public Officer Ethics Act, 2003;
In terms of legislative drafting and use of enabling provision, Dr. Okello noted that nothing the
reliance on different provisions to form the basis of a subsidiary legislation;
He noted that regulation 3 also gives effect to all other relevant legislation that make reference
to a Code such as the Court of Appeal (Organisation and Administration) Act, the High Court
(Organisation and Administration) Act, and the Magistrates’ Courts Act.
The Code is developed as subsidiary legislation.

2

Lo
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be affected by the code will be judges, magistrates and staff, it would be important to have their
views as stakeholders before the code is gazetted. This he said, will cushion the judiciary just in-

case somebody decided to challenge the procedure in a court of law.

The Chief justice suggested that the document can be circulated again to the stakeholders for

their views before it is presented to JSC for adoption.

Minute 10/15.02/2018: Way Forward from Plenary Discussion:

i Committee to circulate the draft internally then receive views
ii.  Prepare document on public participation and explanatory notes memorandum
iii.  Revoke legal notices no. 50 of 2003 and no. 132 of 2016.
iv.  Justice Githinji’s explanatory notes should capture the purpose of the reconstituted
committee indicating that this was in addition to the stakeholders’ views collected before

this new committee started sitting.

Minute 11/15.02.2018: Enforcement, Oversight and Implementation of the Code:

Regarding enforcement, oversight and implementation of the code; Dr. Okello noted that the
Office of the Chief Justice ] is the principle enforcer of the code. However, the Chief Justice
can delegate this authority at station level.

It was noted that, for Judicial staff, the enforcement function is for the Chief Registrar of the
Judiciary. Both the CJ and CR] have powers to delegate this enforcement power for efficient

implementation of the code.

Commissioner Deche suggested that the committee sticks to the language of the Judicial Service
Act and let JSC be the enforcing organ of the Judicial Code of Conduct and Ethics.

Commissioner Ominde noted that the Commission has express powers to discipline judges,

judicial officers and judicial staff. She added that the Judicial Service Act was amended to

Minutes of JSC and JTI Retreat on Draft Judicial Code of Conduct: February 15, 2018
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: Section 16: Involvement in quasi-judicial duties:

The issue of judges being paid honorarium was widely discussed. Most members were of the

view that it is quite justifiable where a judge goes to lecture and gets honorarum.

Other members were of the view that before a judge receives any honorarium, thy should get a

letter form their superior allowing them to receive the honoratium.

Consensus:

It was unanimously agreed that Section 16 on involvement in quasi-judicial duties be retained in

the code as it is.

~ Summary:

N

e Secretariat to work with the consultant to improve the draft
e Committee to convene a meeting before tabling the document to JSC
e Committee to circulate draft internally then receive comments.

e Committee will then take back the document to JSC within 60 days.

Minute 12/15.02.2018: Any Other Business:

Pl There being no other business, the meeting ended at 3.00pm.
0

)
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MINUTES OF THE JUDICIAL CODE OF CONDUCT COMMITTEE MEETING
HELD AT JTI ON 28™ AUGUST, 2017

Members Present:
1. Hon. Justice E.M. Githinji-Chair, JA
Hon. Justice(Prof.) Otieno Odek-Director, JTI
Hon. Justice Gatembu Kairu, CA
Hon. Lady Justice Linnet Ndolo, LRC
Hon. Justice Edward Muriithi, HC
Hon. Lady Justice Kossy Bor, HC
Hon. Evans Makori-Chief Magistrate
Dr. Okello-Consultant
Judy Muthiani-judicial staff

VPN AL s LN

In Attendance:

10. Hon. Becky Cheloti-JTI

11. Roselyn Khamala-JTI Rapportour
12. Innocent Makaka- JTI Rapportour
13. Emmanuel Nyongesa-JTI

Apologies:

Hon. Justice (Prof.) J.B. Ojwang,SC

Hon. Justice Kihara Kariuki, Alternate Chair and President Court of Appeal
Hon. Lady Justice Martha Koome, SC

Hon. Justice Joel Ngugi,HC

Hon. Justice Joel Onyiego, HC

O

Hon. Roselyn Oganyo, CM

Min 1/28/8/2007: Welcome Remarks

Director JTI, Prof. Odek welcomed members to the meeting. He briefed members about JSC’s
communication requesting an update of how far the committee had gone with the code. It was
agreed that the consultant incorporates changes to be made in the meeting, then the committee
will look at the draft again before the same can be sent to JSC. The committee was also briefed
about Justice J.B. Ojwang’s comments which were to be considered in the meeting.

Prof. Odek welcomed Justice Ginthinji, committee Chair who then welcomed the consultant to
take members through version 3 of the code which had changes incorporated from the Safari

park retreat.
O 1
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REPUBLIC OF KENYA

THE JUDICIARY CODE OF CONDUCT COMMITTEE RETREAT

HELD AT SAFARI PARK HOTEL 16TH -19TH AUGUST, 2017

REGISTRATION FORM

18TH AUGUST 2017
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14. | Judy Muthiani HC Naivasha judy.munyiva@gmail.com @/%m\((
15. | Johnson Okello Consultant okothokello@yahoo.com b \%
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16. | George Otieno Consultant gotieno820(@gmail.com A@%@
17. o
18.

20.
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Nt 7

Upon receiving comments from the stakeholders’ forum, the Committee met
and interrogated the report keeping regard to the stakeholders’ views. The
Committee was of the view that a new Consultant be engaged. JTI was tasked
to get a consultant to work on the draft. Interviews were conducted and a Dr.
Johnson Okello, a Legislative Drafting Consultant was hired under instruction

to redraft a new version of the Code that incorporates Stakeholders’ views and
concerns.

JTI has held several meetings with the Consultant and an inception report was
produced. The Consultant was furnished with the degazetted Code and all the
written comments from the Stakeholders’ forum as well as all relevant
documentation on the Code. He was also given the report from the
Stakeholders meeting and also the status report.presented by Hon. Justice

Edward Muriithi during the Judges’ Colloquium that was held in Mombasa.

The new Consultant was instructed to;

i.  To come up with a revised draft of the Code of Conduct and Ethics for

Judicial Officers taking into account all the views and concerns raised

during the stakeholders’ forum
ii. To come up with the tracked changes in the Code to be presented before

the committee
iii. To Come with explanatory notes after tracking the changes

2. Remarks by Dr. Okello - Legislative Drafter, Consultant

The Legislative Drafter started by thanking JTI for engaging him to redraft the

Code. He briefed members on the changes he made to the code, this included

the following;
i Redrafted the code to use direct language as opposed to passive

language.

Committee Retreat Held at Safaripark Hotel: August 2017 4
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Day Two: Friday 18t August, 2017

3. Session 1: Brief from Dr. Okello on the incorporated changes arising

from the previous day’s discussion

The Consultant took members through the incorporated changes in the draft

arising from the previous day’s consensus, the following changes were been

integrated,;

a)
b)

c)

d)

€)

g)

h)

j)

k)

)

There was need to define ‘Commission’ which has now been defined.
Definition of judicial office- distinguishing between administrative
function and judicial function

Definition of primary employment has been deleted

provision on gainful employment is now included in the Code

the word ‘enforcement’ in clause 4(i) has been removed and replaced with
‘implementation’

Clause 5 (d) on application of the code to candidates and applicants for
judicial Office/retired Judges has been deleted

Clause 11 (2) has captured provision on bribery as was in the first draft
of the Code

It was proposed that the section on recusal should stand alone. import
the degazetted provisions (page2411) Clauses 6,7,8 should come back on
the recusal provision

On recusal, add ‘lawful reasons to be recorded as part of the proceedings’
clause 21(1)- ‘Chief Registrar’ to be deleted and be replaced by the

‘Commission’
Clause 21 (3)- ‘Chief Registrar’ to be deleted and replaced with

‘Commission through the CJ’
Clause 21(3) ‘Chief Justice’ and ‘Chief Registrar’ to be deleted and

replaced with ‘Commission’

Report on Judicial Code of Conduct Committee Retreat Held at Safaripark Hotel: August 2017 8
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Members Present:

Hon. Justice E.M. Githinji-Chair, JA

—

Hon. Justice J. B. Ojwang’, SC

Hon. Justice(Prof.) Otieno Odek-Director, JTI
Hon. Justice Gatembu Kairu, CA

Hon. Lady Justice Martha Koome, CA

Hon. Lady Justice Linnet Ndolo, LRC

Hon. Justice Edward Muriithi, HC

Hon. Lady Justice kossy Bor, HC

2N Oy (R 0D

Hon. Justice John Onyiego, HC
1 9 Hon. Roselyne Oganyo, CM
11. Dr. Steve Ouma-Deputy Director Research and Policy, JTI

13: Judy Muthiani-judicial staff

In Attendance:

13. Hon. Becky Cheloti-JTI

14. Roselyn Khamala-JTI Rapporteur
15. Innocent Makaka- JTI Rapporteur
16. Emmanuel Nyongesa-JTI

Apologies:
1. Hon. Justice Kihara Kariuki, Alternate Chair and President Court of

Appeal.
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MINUTES OF THE JUDICIARY CODE OF CONDUCT COMMITTEE MEETING
HELD AT JUDICIARY TRAINING INSTITUTE ON 16™ JUNE, 2017.

Members Present

—

Hon. Justice E.M. Githinji, Court of Appeal - Chairperson

Hon. Justice Kihara Kariuki, Court of Appeal-Interim Chairperson
Hon. Justice Otieno Odek, Director, JTI

Hon. Justice Gatembu Kairu, Court of Appeal

Hon Lady Justice Martha Koome, Court of Appeal

Hon. Justice Edward Muriithi, High Court

Hon. Joel Ngugi, High Court

Hon. Justice John Onyiego-High Court

=g TR s

Hon. Roselyn Oganyo
10. Judy Muthiani, Naivasha Law Courts

In attendance:

1. Dr. Steve Ouma-Deputy Director Research and Policy, JTI
2. Hon. Becky Cheloti, RM JTI

3. Emmanuel Nyongesa, JTI Secretariat

4. Innocent Makaka, JTI Secretariat

S

Roselyn Khamala, JTI Rapportour

Absent with Apologies

1. Hon. J.B. Ojwang, Supreme Court

2. Hon. Lady Justice Linet Ndolo,ELRC

3. Hon. Lady Justice Antonina Kossy Bor

4. Hon. Evans Makori,CM Mombasa Law Courts

AGENDA

1. Welcome & Introductions
2. Review of minutes for the previous meeting
3. Review of Report for the Stakeholders’ Forum

4. [ssues arising from the Stakeholders’ Forum

1
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other is public officers. Stakeholders felt the document is voluminous because of the
identical part for judges and magistrates. A member said the reason is because there was
a fear if the 2 are combined, there will be a contention considering the procedure for
removal of office for judges is different from that of themagistrates. This is the reason it
was decided that the 2 parts remain the as they are.

Part 1 of the code covers state officers, part 3 covers judiciary officers who are state
officers and some are public officers. It should be stated at the preamble that part 3
includes Kadhis and Registrars.

Resolution

It was agreed that we retain the 3 codes in one. Stakeholders will need to be sensitized
on the same. In the Leadership and Integrity Act, Section 52(1) provides enabling

provisions for public officers to have a code of conduct.

MINUTE 05/16/06/2017: RECOMMENDATIONS

Draft the code in the forms of regulation because under article 47 JSC cannot make a

reegulation. The committee may have to invite the drafters from the AG to help us with drafting

before it can be placed before parliament.

Content of the Code:

1.

Part II Clause 5(3)-Members were of the view that rather than dealing away with the
whole clause, the committee can let the Supreme Court discuss the clause both with the
provisions of sexual harassment then they can give their views to the committee.

Part (iv) (25) (3)-adopt definitions in the Sexual Offences Act.

Misconduct and gross misconduct-stakeholders were of the view that the committee
defines the two words separately. The position of the JSC is that it is only the JSC that
can define what misconduct is and what groés misconduct is. Defining it on the Code of
Conduct will be against the constitution.

It was resolved that the code should not attempt to define what misconduct and gross

misconduct is.

70
5 £
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.1.0 INTRODUCTION AND BACKGROUND

The Director JTI, Hon. Justice (Prof.) Odek began the meeting, by giving a background of the process
leading to the day’s convening. The meeting followed concerns about the Judicial Code of Conduct
and Ethics, Legal Notice No. 132 of 2016 that was published in the Special [ssue of the Kenya Gazette
Supplement No. 124 of 29th July 2016. The Committee was consequently reappointed; its
membership was maintained and is chaired by Hon. Justice Erastus Githinji. Thereafter, by a letter
from the Honorable Chief Justice of 20t February 2017, several stakeholders were invited to submit
their views, which process had culminated into the stakeholder’s workshop. The objective of the
meeting was therefore to:
a) Receive views of the various stakeholders on the Judicial Code of Conduct and Ethics, 2016
(zero draft).
b) Collect views and identify areas of consensus and areas of divergence on the basis of which
the draft Code would be improved..

1.1 OVERVIEW OF THE CODE OF CONDUCT

Hon. Justice Githinji, gave a brief overview of the processes leading to the development of the Judicial
Code of Conduct and Ethics. The process that led to the development of the current draft Code had
been revived again in 2014, and facilitated by the JT1. It was required to consider the issues raised
with the draft previously developed with the assistance of a consultant/expert on Bangalore
Principles, while also ensuring that compliance with the Constitution, 2010. Thereafter, two
consultants were engaged to assist the Committee and came up with different proposals on the code.
Consequently, another consultant was engaged to support the Committee in harmonizing the
divergent proposals and develop a draft code that would be considered by stakeholders. This was
followed by several Committee meetings to consider the draft.

The JSC as well as Judges and judicial officers were engaged. The Committee grappled with several
issues including whether or not to have the Code as an Act of Parliament, and following consultations,
it was resolved at the meeting held in Mombasa from 6th - 10th April 2017 that the Code would be
prescribed by the Judicial Service Commission not by the Chief Justice as subsidiary legislation under
section 47 of the Judicial Service Act. It was also resolved that there would be one Code of Conduct
with three parts for judges, judicial officers and staff. The Committee also led a series of stakeholder
engagement sessions around the country. The various viewed were collated and incorporated into
the final draft. The Committee held its final meeting on 10% June 2016 and the final draft Code
presented to the Chief Justice on 15% June 2016.

Following the recent reconstitution, the Committed determined that the 2016 Code would be the
basis for engagement with stakeholders as the zero draft. Justice Githinji noted however, that the
recommendations received would give direction on the best approach to take towards development
of an acceptable Code. He added that the draft Code had taken into consideration the Constitution,
the Leadership and Integrity Act, the Bangalore Principles, Public Officers Ethics Act, Judicial Service
Act, the 2015 Court of Appeal Organization and Administration Act, the High Court Organization and

Administration Act and the Magistrates Courts Act.
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Complaints raised before the JSC whichdo not raise grounds justifying removal or disciplinary
action ought to be cascaded down to the institutional organs for intervention.

Peer reviewshould also be accommodated to operate appropriately freely without
apprehension of control by the JSC

There is need for clear demarcation of roles of the |SC and the Judiciary.

Hon. Justice Nduma Nderi as a member of the Council adopted the views by Hon. Justice Mwongo and
welcomed views from other stakeholders.

2.1.4 Judges of the Supreme Court
Hon. Justice J.B. Ojwang’ highlighted his written views proposing the following:

General: Aspects of the Code that would undermine integrity and independence of the Judiciary
should be removed.
Clause 5

- 5(3): should be deleted for being inconsistent with Article 160(1) of the Constitution as it
seeks to direct a judge on how to discharge his work in court. The clause touches on
matters that are the substance of the hearing, which are determinable by the judge alone
and appealable to the higher court. The Code in this respect also disregards that Judges are
only guided by evidence and the law as they perceive and should not be directed as the
Code attempts to. Further, only the court determines when not to take judicial notice of a
matter accordingly as prescribed by the Evidence Act.

- 5(5) should also be edited, taking note of the safeguards to judicial independence.For

instance comments by a court in the discharge of its duty on a matter resting with another
court should not entitle a non-judicial authority to commence disciplinary proceedings
since discretion in that matter emanates only from the court. Furthermore, privileges and
immunities to judges under the Judicature Act must be respected

Clauses11(4)(d), 19(4)(d) and 25(3)(d):the proviso should be amended by striking out the
paragraph and replacing it with the following clause accordingly:

‘And in any event, even normal and consensual sexual behavior of any kind shall take
place away from the workplace.’

Clause 13: Provisions on disqualification of a judge need to take into account instances when
disqualification may be dispensed with if no other tribunal can be constituted to deal with
the case (rule of necessity). Furthermore, the avenue for determination of any question of
disqualification is for the court only, not a question for regulation by the Code.

) Hon. Lady Justice N. Ndungu gave additional remarks, which would be complemented by written
views to be shared. She noted the following:

New Code or 2003 Code: there is need for considering the rational for having a new Code of
Conduct yet there was an existing 2003 Code. She proposed that focus should have been on
improving the 2003 Code as opposed to developing a new code which failed to take into account
some positive aspects of that Code.

Form and structure
The Code as drafted is not clear whether it is meant to be a Bill, regulations or a handbook.



'suo1s1oap Sundiguod pue urddoys
WnIoj Ul 3(nsal pmom Jey) swsiueyosut Jo woneoidnp jsureSe prend ospe pnoys Arerdipn |
3L 'palIslaal aq pnoys syurejdwod e s[puey ng[ ey 3uiaey jo uonisod a3 :)s/ Jo aippubjy -
‘s9sS9IILM SE UoneuLIojul ap1aoad 03 S1901j0 eIpn(
pue saSpn{ pssu osfe pnom Jeyy sseooad Areurpdiosip juenbasqns & ul yaim [edp sjurejdwiod
yons Suiney 03 pasoddo se UORBZIWNIOIA Aue SuLlayyns JnoyM 31nod Ul syueSni| Ym [eap
03 s120yj0 [ewipn( pue sadpn{ uonoues 0 suoisiaoad 10j pasul ST 21913 :SIUDbI] ysiund 03 1amoq
‘Apawaa ayeridoidde ue apraoid 03 18pl1o
u1 s1030e) Sunngriuod 3unesoiiaul Aq Suystund 0] pasoddo se unsisse ul aanoeoad alowx
2q pnoys Areipn( ay ], ‘WSI[OYOdTe 10 ‘SSIUNDIS ‘A)1[IqeSIp Se Uons S1010e] dATjeSNEd 9SIUZ003.
03 Su1fie] ‘SuluaAls]ul JO peajsul SuIUONOUES U0 SND0J Yonil 003 saA18 apood 9y, :apo) ay3 fo auo], -
"a[qeas10Jua suoisiaoid
31 9yew 03 4OoNpuodsill 0] SyUNoOwWe Jeym aquosaxd 03 pasu :3onpuodsiu fo uolpzliobaip) -
‘sa8pn{ 03 ajqeo1jdde aiow aq 03 ‘palapisuod3dl aq PoYs SIYL "s1201j0 Teipn{ pue
se3pn( 10 UBY) 35212311 JO IDTFUOD UO JjE3S 10J X0JU0D I3pIM B sapuoad apo) a3 :(2)(1)zz uoipas -
19yp0UR Ul JuEpURJap 10 Jruterd pue ired auo ul syuedni|
01 2duaIajal uo paziuouLiey aq pinoys (e)(g)y pue (#)(1) 12 suonoas :suuag fo asn ul Aouaisisuo) -
VY SOy
S1251JQ dl[qnd ay3 pue 1Y A118au] pue diysiapes] ay3 1opun pa8esiaua apod ayy os[e
S1313eY) € asnepd 1o a[qureaid ayj ul uoisiaoad B Yam 10V 9d1A12S [BIDIPN[ 3] Japun pajoeus
S1 P02 a1} 1By} UOREdYLIE B Y3m 30V SOIYIF SI2dLJQ d1qnd 913 pue 1oV Au8ajuj pue
diysispear 9oy 201A18S [eIpN| a3 Suideiquia 8pod aalsuayaidwod auo aq prnoys aiayy, -
"uonMPSuU0) a3
JO 09T 9PNy Jo analA Aq S1901JO 331els ale OYm SI13dYjo reipn( pue sadpn( 03 sjqeorjdde
1Y A11823u] pue diysiepesr] o3 Jopun padesiaua apod 19430 83 13pISU0d 0] paslul s} 1Y, -
‘Ajsnosuejmuiis a3e1edo p(nom sapod oml
3y 1ay3aym 10 apo) £00Z 2U3 S[eadal apo) 9T0Z U3 J3YIdYM PIYLIE[ 2q OS[e POYS 3] -
70V So1Yy3q S1801J0 21[qnd Y3 JO G UONDeSs Jepun padesiaua apod ayj Os[e a3 S1 VY
301AI2S [EIDIPN( 3Y] JO £§ UORDSS 19pun 8po) 9T0Z Y3 13Y3dYym U0 papasu st UOREOPLIE]) -
:Mmp] 2]quoyjddp uo vy -
“UOISSTW W07 3J1AIDS [e1dIpn{ Y3 Jo uosJadiieyn a3 se fQoedeo s1y ul
apo? ayj jjo usis pynoys adnsn| Jary) ay3 VY 3dIAI3S [elolpn| Y3 Japun apeul J| ‘JJe1s pue s1adyjo
reipn( ‘sadpnf jo soiyje pue 3onpuod ay] wian08 jeyy sme| a[qeorjdde 1ayio pue paysiiqnd si
ap0o7 911 Yo1yMm Jopun me[ a3 S19Yy30 Suowie 10j Suipiaoad papnpoul aq p[noys :§ asnvja/ajquivald -
‘suonepuswW oIl
Suimofjo] ey epew [elauan Asulony 8yl JO ADYO oW Sunjuesaidal ‘e8uedis yepnesg I
jerauan AoUl03ly 8yl Jo 83UJ0 1'2°Z

slapjoyayels jewlaixy Z'¢

spuny 10j SunNIOIOS 318 SaANe[al 919ym umiSs AJIure) e ul souessu 10j A1anoe L1euipio
ue asmIao st 3eym Suniqiyoid dn pus Aew pue ‘SwIA reloua8 L1aa wi paseayd :(9)9z uonoas -
"s3y811 uBWINY pue SWOopaa.j [eausaiepuny SURIWI] JO 13]J8 9] dARY J0U P[NOYS 3P0 9 JpL2U3Y -



.

2.2.3 Office of the Director of Public Prosecutions
Ms. Rhoda Ogoma shared oral views of the ODPP as follows:

Drafting: Need to consult with the State Law Office in respect of drafting.

EACC approval should be complied with.

Anchorage: need to clarify the parent law under which the Code ought to be anchored. As
currently structured, the Code has been prepared pursuant to section 47 of the Judicial Service
Act yet its focus is on compliance under the Leadership and Integrity Act and Public Officers
Ethics Act.

Distinction between state and public officers: separate Codes for state officers and public officers

should be considered.
Drafting language: should be reconsidered, to make the document simpler, for easy reference
and avoid too many restrictions by reference to too many donts”. It is advisable to consider both

obligations with rights, including incentives.

2.2.4 Law Society of Kenya:
Mr. Collins Odhiambo, the Deputy CEO represented the LSK and gave oral views, adding further views

would be received from members. He shared the following views:

Purpose of the Code: the Code does not meet the threshold required of a Code, i.e. to foster judicial
integrity, independence and foster conducive atmosphere at the workplace

Drafting language used is extremely absolute and dictatorial and needs to avoid use of such
terms such as shall not. The provisions should also take into account matters that should be left
to the discretion of judges and judicial officers. The Code should be focused on the long-term
good and maintain respect due to judges and judicial officers. The drafting should be SMART
(Specific, measurable, achievable, realistic, and time-bound).

Scope of prohibited conduct: certain conduct should not be legislated e.g. issue of relationships.
Mandate of JSC:Powers of the JSC as expressed in the Code are beyond the constitutional limits.
Simplified document: The Code should be a simple document or ease of reference and
consumption. The 2003 Code should therefore, be considered as the working document on the
basis of which improvements can be made to ensure compliance with the Constitution.

2.2.5 FIDA Kenya
FIDA Kenya shared both oral and written views, presented by Ms. Nakili Fitzwanga as follows:

Interpretation section

- Immediate family - Include the word any other before person living in.’

- Spouse: the definition provided under judges and judicial officers should be combined

- Primary employment: should be amended by adding judge and judicial officer
Sections 4(4); 8(2); 12(4)(a); 16(2) Equality: reference to the term pregnancy is sexist and
should be deleted. The Code should adopt the grounds considered under the Bangalore
Principles (Para. 5.1).
Editorial changes: Capitalize the terms judge and Judiciary uniformly throughout the document
Section 11(4): should be reconsidered in view of the fact that sexual relations at the workplace
between senior and junior officers are not encouraged e.g. between a judge/judicial officer and
a secretary/clerk which can result in compromise or laxity at the workplace.

&
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- More positive language should be used, focusing on values and aspirations of the
organisation.

- The drafting language used in respect of the Bangalore Principles being soft law, should not
be adopted into the Code. The principles should instead be infused into the Code as
applicable principles e.g. Scotland and New Zealand.

- Use of terms that are ambiguous and subjective to perception should be avoided e.g.
reasonable observer, conventionally accepted standards among others.

- Focus should be on and assisting officers to handle issues and enable the public to know
expectations, including provision for positive conduct as opposed to of don'ts.

- Scope of restrictions: the prohibitions should not be too restrictive.

- Section 5(6)(5)(g):is too restrictive, need to be careful on scope of restriction since not all
representations by counsel were personal as to affect a judge’s impartiality. The provision
needs to be qualified.

- Section 5(7): There should be discretion for a judge/judicial officer to determine when to
provide written reasons for recusal which is not appropriate for every recusal.

- Section 7(10):the provision is too restrictive.

- Strict liability placed on a judge in some provisions in ambiguous terms without placing a
qualification such as knowledge of existence of certain facts. E.g. section 7(8), section 6(6)(c)
which presume that a judge has knowledge of economic interests of family members.

- The Code is too restrictive as to presume that judges should not lead normal lives.

- Definitions: definition of terms should be harmonized and simplified i.e. family, spouse. Family
should be simplified to a person related to judicial officer though consanguinity, affinity, or
employment. Definition of a spouse should be the same in respect of a judge or judicial officer.

- One Code or separate Codes:

- There should be one document for judges and judicial officers.

- Document should apply to all categories of employees focusing on purpose of inculcating work
place culture at all levels. It should also be a document that does not cause discord among
ranks. There should be a single document as was initially contemplated, which approach does
not mean usurping of Constitution since the criteria for removal a judge can be specially
provided for while other provisions remain equally applicable to all.

- Implications of the court specific statutes should also be taken into account ie. the Court of
Appeal Organisation and Administration Act, the High Court Organisation and Administration
Act and the Magistrates Courts Act, which if viewed strictly, would imply court specific Codes.
[t was noted on behalf of the Committee, that the separation of the Codes was informed by the
Article 168 requirement which only affects judges of superior courts.

- Others appreciated the difficulty of having a single, in both context, content and structure
owing to the varied applicable legal regimes are varied.



LT “eme .

(o1)L2sn)) -
Aenaedun s,98pn( e 309)je 03 se [euosiad alom

[9sunos se suonejuasaidal snowaad [[e 10U 3dUIS payienb aq pmoys :(B)( c)(9)sasnp]) -
y3iej poo3 ul

s;ueSn1| o) uaal8 eourysisse 11qiyold Aew :(F1) asnpja-gng ppo.q 0oy Ajjpaouab - / asnp]) -

SaAY| [euoslad UO SATIOLNSAI UBAD 9onpuod paj,lqtqo.ld uo aAudu:Jsa.ld 003 519p0D dYL, -

S211ARID 1u131pn[ DX SE paiexedesaq (£1) -

“fyeuad pue yoeal1q SuIUIULIISp 10y ssaoo1d
Surpnppur sepjeusad Surpuodsaliod 3y} pue soneuad s1oBNIE 31ONPUOD SI YdIYM pue aIes
Jo Anp Aiosiape ‘aonoead pood ‘seureping s[rejus Jusuod YoM AjLxep poys apo) ayL
19npuod Jo apod pue sajdouLid [es1ys jo uonetedss aq pmoys alay ],

“pauyap aq p[nOYs Yoealq SI 3133 dI9YM SUONIUES JO S[2A]

5[ Aq uonuaAiaul

Aynsn{ 03 se snoLas aq j0u el Jel} 19NPUOISTW pUE Uonse Areuydiosip 19130 10 [BAOWSL
Aynsn{ pmom ey 1onpuodsi AJLIe)d 03 ‘paplaold aq p[noys 1onNpuod jo saLI08a3ed JuaIaylg
"ua)e)l 9q 03 Spasu JBlf} uonoe

Sulpuodsauoa U3 pue 1oNpUodSIW 03 JUNOUIE SI0€ JEUM UO UONEIIBWISP IES[D OU S BIY]

"sIa2Qjo [empn[ [12m se saﬁpn[ 10J paqu:)sa.xd aq osle p[noqs L[i[éaM Jo uoneIePaq

Aiomers yam paudije aq pue ‘paIaplsuodal aq pnoys JUSWISSBIEY [BNIXDS UO SUOISIA0I]

uonelapisuod quaunuiodde ‘premau 99j ‘@stuwiold Surppad
‘sdusnyjul se saonoe1d yons spnjul 03 papuedxs aq p[noys seonoeid 1dniiod jo uonuyaqg

-aoejdjiom a3 ul ade(d 8¥Ee) 10U pnoys ‘IolAeyaq
[ENX3S [ENSUASUOD JEY) apiaoid 01 paylpow 9q P[NOYS [ENXdS [ENSUISUOD UO SUOISIA01]

A:)ueuﬁa.ld wL1a) 9Y3 03 3dUBI8Ja1 839[2(

"""" ~opop s

Aq pajemSaijou pue paalasaid aq p[noys sanunwui| pue se8a[a11d ‘@ouspuadepul [eIpn|
apo?) ay3 £q uone[nsal 10j saNss] 39 30U PNOYS SUSPLAS JO SIONENW

uopmpsuo) ay) Jo (1)09'[ 3BV M Anua;slsuooul 1 10j 332120

Apoa.up Ppa3msuo0d ale apo) 9y Aq pa:ma;;e Ap:)a.lrp suosiad
psSeBua 5 p[nOYS SI3P]OYSYEIS [BUISIXS PUE [EUISIUL yiog
a al[qnd aY3 10j [UUEBYD B SE WS[UBYISW XYOBqpPa’] V
'S9IMONAS dAnenSiuipe

layio juswajddns o3 9jo1 Alosiape Yam ‘OS[ dYl UIYIM WSIUBLIIW MIlASL oad VY -
suonesadxes uo JusuLiamoduls pue Suulen apnjoul 03 uoisiroad uoneyuswalduwyy -

ST ‘saSpn| Suipisaig ‘98pn|[ [eddulid a3 jo 9oy ‘Teaddy

30 3N0) JuBpISalg B9 - SWISINEYDSW [BLISIUY o0 pue DSf Jo 9ol Ajue pnoys siyl -
POUILEXS-2] 9q PNOYS WSIUBYIDU JUSWIIIOJUT -
SUONEPUIWUI0IIY

) SNSNasSU0) JO SEITY

JUSWISSEIRY [ENX0S JO UORUYSP Uo suoistaoad

" -uoneondde aanoelqns 03 uado pue snongique a1e suoisiaoad ap Jo awog -

39Npuod
paiqryoxd
Jo adoog

1ﬁaudo.1d =
£ @snp[)

15Npuod jo
UOnEdYISSED
- LT

(s)9z

- (g)st
aomEJd
1dnaio)

_ (@8t
(p)(€)se

‘(P61
)T
:f1enb3 (7)91

‘(B(#)zt
@8y

. (8)s
juswa8edus

1oPIOYREIS

Juswadieyuy
AYed
ERDEYEEN |



Areas of Contention

'~ Recommendations

Separation on basis o, tutes

- Different statutes envisage different Codes of conduct. The Leadership and Integrity Act

Reference

ol

5(7) Recusals

5,13(8)
Disqualification

22(1)(e)
Conflict of
interest

Zer(—) dfaff _or
2003 Codeor a
new code

Form and
structure

provides for a general code and specific leadership and integrity code. Another code is
envisaged under the Public Officers Ethics Act. Reference to a code of conduct is also made
by the Judicial Service Act; the Court of Appeal Organisation and Administration Act, the
High Court Organisation and Administration Act and the Magistrates Courts Act

There should be clarity as to whether the zero draft code under the Judicial Service Act

encompasses all Codes envisaged by the various statutes, thus repealing any other existing
code or whether they would operate simultaneously.

JSC as a public entity needs to have its own Code distinct from the Judiciary which also
needs to submit its own institutional Code under the Leadership and Integrity Act

The parent Act on which the Code is anchored should also be clarified. The zero draft is
anchored under the Judicial Service Act yet its provisions relate to requirements under the
Public Officers Ethics Act and the Leadership and Integrity Act. There were views that the
parent Act ought to be the Public Officers Ethics Act which gives the JSC authority to
prescribe a code of conduct.

There should be one code pursuant to all the relevant laws without repetition of content.
Reference to commission should be harmonized to clarify whether Commission referred to
is the JSC or the EACC. Necessary amendments may be made to provide where necessary,
reference to the EACC means the Judiciary Service Commission

Should be deleted as it is inconsistent with the Constitution for attemptmg to direct how a
judge should conduct proceedings, and therefore, encroaches on judicial mdependence
Recusal is an aspect of judicial 1ndepenﬁ€hce that should not be govemed by the Code
Discretion should be allowed in respect of recusal for judges and judicial officers to
determine whether or not to provide written reasons for recusal
Provisions should acknowledge the rule of neces:sny in dlsquahﬁcatmn
It should provide that a determination of an issue on disqualification is a judicial question

that should be determmed in court.

“Clause . 22( 1)( e] covers a wider scope on ]udlaal staff than ]udges

Corresponding provisions should be made in respect of judges and judicial officers more
Other aspects of conflict of interest under the Public Officers Ethics Act, the Anti-Corruption
and Economic Crimes Act.

The Committee should consider worklng on the basis of the 2003 Code and i 1mprove onit
to address gaps and ensure compliance with the Constitution. 2003 is still operational
Zero draft (Gazetted draft) null and void. It did not repeal the 2003 as it was not approved
by Parliament as regulations.

No rationale given to depart from the 2003 Code in order to come up with a new Code.
Positive aspects of the 2003 not considered which is a simpler documentand easy reference
There should be distinction between ethical prmc1ples and prohlblted conduct: ethical
principles, which are aspirational, ought to be applicable to all equally should be distinct
from aspects on prohibited behavior. This distinction would also inform what aspects of
the Code are advisory guidelines and those prescribing conduct that would attract a

penalty.
[t is not clear whether the Code as drafpe_d IS '§t_r_;{¢tur§:§1 asa Blll or regulat_j_gns.

Roy T

o
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MINUTES OF THE JUDICIARY CODE OF CONDUCT COMMITTEE MEETING ON

4™ MAY, 2017 AT JTI

Members Present

1.

Hon. Justice E.M. Githinji, Court of Appeal - Chairperson

2. Hon. Justice Kihara Kariuki, Court of Appeal
3. Hon. Justice J.B. Ojwang’, Supreme Court
4. Hon. Justice Gatembu Kairu, Court of Appeal
5. Hon. Justice Edward Muriithi, High Court
6. Judy Muthiani, Naivasha Law Courts
Absent with Apologies
1. Hon, Lady Justice Martha Koome, Court of Appeal
2. Hon. Justice Joel Ngugi, High Court -
3 Hon. Justice John Onyiego, High Court

4' Hon. Roselyne Oganyo, City Court

In attendance

1

“oR W

Hon. Justice Otieno Odek, Director, JTI

Dr. Steve Ouma-Deputy Director Research and Policy, JTI
Hon. Becky Cheloti, RM JTI

Roselyn Khamala-JTI Rapportour

Emmanuel Nyongesa - JTI

Innocent Makaka - JTI

AGENDA

1.

®» N A W N

Welcome & Introductions

JSC Resolutions & Status of the proposed Code Of Conduct

Brief on efforts to revise the Judicial Code of Conduct
Identification of procedural defects in the Gazetted Code of Conduct
Terms of Reference for Re-Appointed Committee

Stakeholders Workshop and approval of Draft Programme

Judicial Code of Conduct Committee Workplan

A.OB
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4. Facilitate stakeholder engagement on the Code of Conduct through the stakeholders

forums and validation workshops.

5. Submit Code of Conduct as approved by JSC to EACC for approval and onward

transmission to the National Assembly.

6. Develop the Committee work plan for finalization of the code of conduct

MINUTE 6/05/2017: STAKEHOLDERS WORKSHOP AND APPROVAL OF
DRAFT PROGRAMME

The Judicial Service Commission directed JTI to conduct a Stakeholders Workshop to receive
input on the Code of Conduct. Communication requesting for input on the Code had been sent to
various stakeholders by the Hon. CJ. JTI sent a follow up communication inviting the
Stakeholders for a workshop to be held on 9th May 2017 at Safari Park Hotel, Nairobi. The main

objective of the workshop was to receive further input on the Code of Conduct.

Director JTI confirmed that input had been received from the office of the Attorney General, the
Supreme Court, FIDA( K), & KMJA.

It was suggested that the programme for the stakeholders workshop should focus more on
receiving input from the invited stakeholders. It was further proposed that the Code of Conduct

should be presented at the Magistrates Colloquium to enable Judicial Officers submit their views

as internal stakeholders.

MINUTE 7/05/2017: JUDICIAL CODE OF CONDUCT COMMITTEE
WORKPLAN

A draft workplan was presented to the members as follows:

R

No. | ACTIVITY TIMELINE PERSON STATUS
RESPONSIBLE

1. | INVITATION LETTERS | 26TH APRIL 2017 BECKY/EMMANUEL | DONE
SENT FOR STAKEHOLDERS
WORKSHOP

2. | INVITATION FOR | 26TH APRIL 2017 OLIVIA DONE
COMMITTEE MEETING
SENT TO MEMBERS

3. | REQUEST FOR | 26TH APRIL 2017 BECKY/EMMANUEL | DONE
PROCUREMENT OF VENUE
FOR STAKEHOLDERS
WORKSHOP

N

i ez
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REPUBLIC OF KENYA

Telephone: Nairobi 2221221
JUDICIAL SERVICE COMMISSION

Email: jscs P. O. BOX 3004100100
NAIROBI

When replying please quote:

REF: JSC/1 ' February 20, 2017

The Hon. Attorney General,
State Law Office,

NAIROBI.

Hon. Lady Justice Hannah Okwengu,
Chairperson,

Kenya Women Judges Association,
NAIROBI.

Hon Lady Justice Hedwig Ong’udi
President,

\/K’é'nya Magistrates and Judges Association,
NAIROBI.

Retired Archbishop Elind Wabukala,
Chairman,
Ethics and. Anti-corruption Committee,
NAIROBI.

The Chairman,
Parliamentary Accounts Committee,
PARLIAMENT.

Mr. Isaac Okero,
Chairman, I
Law Society of Kenya,
NAIROBI.

All Members of NCAJ
NAIROBI

The Executive Director .
Kituo Cha Sheria { o
Ole Odume Road ¢
Off Argwings Kodhek

NAIROBI
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that the Draft Code of Conduct be subjected to public participation for in -put

and review before the Code is passed and adopted by parliament.

In this regard, we attach the Draft Code of Conduct and Ethics for Judges,

Judicial officers and Staff developed by the JSC and urge you to
kindly send us your views and suggestions on the same within the next thirty

(30) days to facilitate further progress on the same.

Yours Sincerely, =

JUDICIAL SERVICE COMMISSION

Copy to: The Director
Judiciary training Institute
NAIROBI

Encl.




SPECIAL ISSUE

2409
Kenyva Gazetle Supplement No. 124 29t July, 2016
(Legislative Supplement No. 55)
LEGAL NoTicE No. 132
THE JUDICIAL SERVICE ACT
(Cap. 185B)
THE JUDICIAL CODE OF CONDUCT AND ETHICS
PART [—-PRELIMINARY

I. This Code may be cited as the Judicial Code of Conduct and  Citation
Ethics.

2, Inthis Code, unless the context otherwise requires-— Interpretation

“confidential information” means information that has not been
made a matter of public record relating to pending cases, as well as
information not yet made public concerning the work of any Judge or
magistrate relating to pending cases. including notes, drafts, research
papers, internal discussions, internal memoranda, records of internal
deliberations and similar papers;

“Code™ means the Judiciary Code of Conduct and Ethics;

“fiduciary interest” includes relationships such as those
associated. with a business partner, an executor, aduinistrator, a trustee
and guardian;

“immediate family” includes, spouse, son, daughter, brother,
sister, parent, grandparent, grandchildren, father-in-law, mother-in-law,
sister-in-law, brother-in-law, son-in-law, daughter-in-law, stepfather,
stepmother, stepson, stepdaughter, stepbrother, stepsister or person
living in the household of a Judge or judicial officer;

“Judge’s family” includes a Judge's spouse, son, daughter, son-
in-law, daughter-in-law, or other person who forms part of the Judge's
household whether as a relative, cempanion or employee;

“Judge's spouse” means the wife or husband of a Judge marricd
under any recognized system of law in Kenya;

“judicial officer's family" includes a judicial officer's spouse, son,
daughter, son-in-law, daughter-in-law, or other person who forms part
of the judicial officer’s household whether as a relative, companion or
employee;

“judicial officer's spouse” includes any person who is in a

relationship with the judicial officer which, but for the absence of
marriage, has the character of a relationship between two persons who
are married;

“judicial staff member” includes every employee of the judiciary
whether casual, permanent, or on contractual basis but does not include
a Judge or a judicial officer; and
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) (7) In performing judicial duties, a judge shall be independent of
Judicial colleagucs in respect of decisions that the judge is obliged to
make independently.

~(8) A Judge shall encourage and uphold safeguards for the
discharge of judicial duties in order to maintain and cnhance the
institutional and operational independence of the judiciary.

(9) A Judge shall exhibit and promote high standards of judicial
conduct in order to enhance public confidence in the judiciary, which is
fundamental to the maintenance of judicial independence.

(10) A Judge who is assigned an administrative role shall
promote judicial independence in the discharge of such duties, and
shall cooperate with other judges in the discharge of their judicial
duties by ensuring a unity of purposc and collegiality.

5.(D) Impartiality is cssential to the proper discharge of the
Judicial office and a Judge shall promote impartiality not only to the
decision itself but also to the process by which the decision is made.

(2) [mpartiality requires that a judge shall make decisions based
on objective criteria; rather than on the basis of bias, prejudice or
conferrinig the benefit to one person over another for improper reasons.

(3) A Judge shall neither initiate nor consider ex parte
communications on the merits, or procedures affecting the merits of a
proceeding that is before. or could come before, the judge except as
authorised by law.

(4) A judge shall, as far as is reasonable, so conduct himself or
herself as to minimize the occasions on which it will be necessary for
the judge to be disqualified from hearing or deciding cascs.

(5) A judge shall not knowingly, while a proceeding is before,
or could come before, the judge, make any conunent that might
reasonably be cxpected to affect the outcome of such proceeding or
impair the manifest of fairness of the process, nor shall the judge make
any comment in public or otherwise that might affect the fair trial of
any person or issue.

(6) A Judge shall disqualify himself or herself in any
proceedings in which his or her impartiality might reasonably be
questioned, that is to say if the judge—

(a) isaparty te the proceedings;
(b) was or is a material witness in the matter in controversy;

(c) oramember of the judge’s family, has an economic or other
interest in the outcome of the matter in controversy;

(d) has personal knowledge of disputed evidentiary facts
concerning the proceedings;

(e) has actual bias or prejudice concerning a party;

(6) has a personal interest or is in a relationship with a person
who has a personal interest in the outcome of the matter;

Tmpartiality
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(7) A Judge. like any other citizen, is entitled to frecdom of
expression, belief, association and assembly, but in exercising such
rights, a judge shall always conduct himself or herself in such a manner
as to preserve the dignity of the judicial office and the impartiality and
independence of the judiciary.

(8) A Judge shall not use or lend the prestige of the judicial office
to advance the private interests of the Judge, a member of the Judge's
family or of anyone else, nor shall a judge convey or permit others to
convey the impression that anyone is in a special position improperly
to influence the Judge in the performance of judicial duties

(9) A Judge shall inform himself or herself about the judge's
personal fiduciary interests and shall muke reasonable efforts to be
informed about the financial interests of members of the judge's family.

(10) A Judge shall not serve as an administrator, exceutor or
trustee of any estate except the eslate of a member of the judge's
family only if such service will not interfere with the proper
performance of judicial duties.

(I1) A Judge shall refrain from financial and business dealings
that tend to reflect adversely on the judge’s impartiality, interfere with
the proper performance of judicial duties, exploit the judicial office, or
involve the Judge in transactions with lawyers and other persons likely
to come before the court in which the Judge serves.

(12) Confidential information acquired by a Judge in the judge's
judicial capacity shall not be used or disclosed by the Judge for any
other purpose not related to the Judge's judicial duties.

(13) Subject to the provisions of any other law, a Judge may—

(a) write, lecture, teach and participate in activities concerning
the law, the legal system, the administration of justice or
related matters;

(b) appear at a public hearing before an official body concerned
with matters relating to the law, the legal system, the
administration of justice or related matters;

(c) serve as a member of an official body. or other government
commission, committece or advisory body, if such
membership is not inconsistent with the perceived
impartiality and political neutrality of a Judge; or

(d) engage in other activities if such activities do not detract
from the dignity of the judicial office or otherwise interfere
with the performance of judicial cluties:

Provided that no salary may be payable to a Judge for the
performance of any of the activities mentioned under this sub rule.

(14) A Judge shall not practice law by offering legal advice or
drafting pleadings for litigants or members of the public, whether for a
fee or free of charge while the holder of judicial office.

(15) Subject to any legal requirements relating to public
disclosure, a Judge may receive a token gift, award, honoraria,
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(3) A Judge shall devote the Judge's professional activity to
judicial duties, which include not only the performance of judicial
functions and responsibilities in court and the making of decisions, but
also other tasks relevant to the judicial office or the court’s operations.

{4) A Judge shall take reasonable steps to maintain and enhance
the Judge's knowledge, skills and personal qualitics necessary for the
proper performance of judicial duties, taking advantage for that
purpose of the training and other facilities that should be made
available, under judicial control, to Judges.

(5} A Judge shall keep himself or herself informed about
relevant developments in the law, including international conventions
and other instruments establishing human rights norms.

(6) A Judge shall perform all judicial dutics, including the
delivery of reserved decisions, cfficiently, fairly and with reasonable
promptness.

(7) A Judge shall maintin  order and decorum in all
proceedings before the court and be patient, dignified and courteous in
rclation to litigants, witesses, lawyers and others with whom the Judge
deals in an official eapucity. The Judge shall require similar conduct of
advocates, court staff and other persons before the court.

(8) A Judge shall not engage in conduct incompatible with the
diligent discharge of judicial duties.

(9) A Judge shall, within the limits ol his or her powers, adopt
procedures to facilitate and promote access to justice as envisaged in
the Constitution of Kenya.

(10) Subject to individual independence of a Judge, a Judge who
serves in a collegiate bench shall maintain orderly consultations with
colleagues for purposes of arriving at a judicious decision.

10. (1) Corruption among members of the Jjudiciary undermines
the rule of law and affects public confidence in the judicial system.

(2) A Judge or any member of the Judge's family, shall neither
ask for, nor accept, any bribe, gift, loan, hospitality, advantage,
privilege or favour in relation to anything done or to be donc or omitted
to be done by the Judge in connection with the performance of judicial
duties, or which might reasonably be perceived as being intended to
influence the performance of judicial duties.

(3) A Judge shall maintain an honest and impeccable conduct in
and out of court, whether in official or private capacity and shall at all
tiies uphold the. dignity and integrity of the judiciary to enhance
confidénce of the public, the legal profession and litigants in the
impartiality of the Judge and of the judiciary.

11, (1) Sexual harassment in the workplace or other professional
or social situation undermines the dignity of the victim and
compromises the ability to perform the duties of the office.

(2) A Judge shall keep himself or herself informed about and
observe the laws and policies relating to sexual harassment.

Accountability
and prohibition
against corrupt
practices

Prohibition
against sexual
harassment
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(a) the race, sex, gender, pregnancy, marital status, hcalth
status, ethnic or social origin, colour, age, disability,
religion, conscience, belief, political association, culture,
dress, nationality, socio-cconomic status, language or place
of birth, or other irrelevint groumt of a victim of crimg,
withess, accused person, plaintift or defendant;

(b) the judicial ofticer's personal feelings concerning a victim
of crime, witness, accused person, plaintift or defendant; or

(¢) control, direction or pressure from any person or anthority
claiming to have an interest in a particular case,

(5) A judicial officer shall be independent in relation to society
in general and in relation to the particular parties to a dispute that the
Jjudicial officer has to adjudicate and shall resist and reject any external
influence, inducement, pressure, threat or interference, direct or
indirect. from any quarter or for any reason, and shall have unfettered
freedom 1o decide a case impartially, in accordance with his or her
conscience and the application of the Jawy to the facts,

(6) A judicial officer shall not only be free from inappropriate
connections with, and influence by, the executive and legislative
branches of governmen t, but must also appear to a reasonable observer
to be free therefrom.

(7) In performing judicial duties, a judicial officer shall be
independent of Judicial colleagues in respect of decisions that the
judicial officer is obliged to make independently.

(8) A judicial ofticer shall encourage and uphold safeguards for
the discharge of judicial duties in order 1o maintain and enhance the
institutional and operational independence of the Jjudiciary.

(9) A judicial officer shall exhibit and promote high standards
of judicial conduct in order to enhance public confidence in the
judiciary, which is fundamental to the maintenance of judicial
independence.

(10) A judicial officer who is assigned an administrative role
shall promote judicial independence in the discharge of such duties,
and shall cooperate with other Jjudicial officers in the discharge of their
Judicial duties by ensuring a unity of purpose and collegiality.

13. (1) Impartiality is essential to the proper discharge of the
Judicial office and a judicial officer shall promote impartiality not enly
to the decision itsclf but also to the process by which the decision is
made.

(2) Tmpartiality requires thar a Jjudicial officer shall make
decisions based on objective criteria, rather than on the basis of bias,
prejudice or conferring the benefit (o one person over another for
improper reasons.

(3) A judicial ofticer shall neither initiate nor consider ex parte
communications on the merits, or procedures affecting the merits of a
proceeding that is before, or could come before, the judicial officer
except as authorised by law.

Impartiulity

2417
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(5) A judicial officer shall not knowingly permit a member of
the judicial staff or other person subject to the judicial officer's
influence, dircetion or authority, 1o ask for, or aceept, any gift, loan,
hospitality, advantage, privilege or lavour in relation to anything done
or 1o be done or omitted to be done in connection with his or her duties
or functions.

(6) A judicial officer shall not alter the substance of reasons for
a decision given orally, or the transcript of evidence or of the sumining
up thereof,

15. (1) Propriety, and the appearance of propricty, is essential to
the performance of judicial duties and a judicial officer shall avoid any
act that demeuns the office,

(2) A judicial officer  shall avoid impropricty and the
appearance of impropriety in all of the judicial officer’s activities.

(3) As a subject of constant public scrutiny, a judicial officer
must accept personal restrictions that might be viewed as burdensome
by the ordinary citizen and should do so freely and willingly.

(4) A judicial officer shall conform to conventionally accepted
standards of behaviour and morality and shall conduct himself or
herself in a way that is consistent with the dignity of the judicial office.

(5) A judicial officer shall, in his or her personal relations with
mdividual members of the legal profession who praclise regularly in
the courts, avoid situations which might reasonably give rise (o
suspicion or appearance of favouritism or partiality.

(6) A judicial officer shall not allow the use of his or her
residence by a member of the legal profession to receive clients.

(7) A judicial officer, like any other citizen, is entitled to
freedom of expression, belief, association and assembly, but in
exercising such rights, a judicial officer shall always conduct himself
or herself in such a manner as to preserve the dignity of the judicial
office and the impartiality and independence of the judiciary.

(8) A judicial officer shall not use or lend the prestige of the
judicial office to advance the private interests of the judicial officer, a
member of the judicial officer’s family or of anyone else, nor shall a
Jjudicial officer convey or permit others to convey the impression that
anyone is in a special position improperly to influence the judicial
officer in the performance of judicial duties

() A judicial officer shall inform himself or herself about the
Judicial officer's personal fiduciary interests and shall make reasonable
efforts to be informed ubout the financial interests of members of the
Jjudicial officer's family.

(10) A judicial officer shall not serve as an acdiministrator,
executor or trustee of any estate except the estate of a member of the
Judicial officer”s family only if such service will not interfere with the
proper performance of judicial duties.

Propricty
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Provided that—

(i) a judicial officer may participate in voluntary fund-raising
only if the same does not reflect adversely upon the judicial
officer’s impartiality and if it does not interfere with the
performance of the judicial officer’s judicial dutics or
compromise the judicial officer's impartiality in a future
case; and

(i) where a judicial officer contributes towards or attends such
fund-raising, the judicial officer shall not play a central part
in its organization or preside over the same.

16. (1) Ensuring equality of treatment to all before the courts is
essential to the due performance of the judicial office.

(2) A judicial officer shall be aware of, and understand,
diversity in socicty and differences arising from various sourccs,
including but not limited to race, sex, pregnancy, marital status, health
status, cthhic or social origin, colour, age, disability, religion,
conscience, belief, political association, culture, dress, language, place
of birth or other like station herein referred to as “irrelevant grounds™.

(3) A judicial officer shall not, in the performance of judicial
dutics, by words or conduct, manifest bias or prejudice towards any
person or group on irrelevant grounds.

(4) A judicial officer shall carry out Jjudicial duties  with
appropriate consideration for all persons, such as the parties, witnesses,
lawyers, court staff and judicial colleagues, without differcntiation on
any irrelevant ground, immaterial to the proper performance of such
duties.

(5) A judicial officer shall not knowingly permit court staff or
others subject to the judicial officer’s influence, direction or control to
differentiate between persons concerned, in a matter before the Jjudicial
officer, on any irrelevant ground.

(6) A judicial officer shall not hold membership in any
organization that practises invidious discrimination on any irrelevant
ground, and shall not use the benefits or facilities of such an
organization to any significant extent.

17. (1) Competence and diligence are prerequisites to the due
performange of judigial office.

(2) The judicial duties of a judicial officer take precedence over
all other activities.

(3) A judicial officer shall devote the judicial officer's
professional activity to judicial duties, which include not only the
performance of judicial functions and responsibilities in court and the
making of decisions, but also other tasks relevant to the judicial office
or the court’s eperations.

(4) A judicial officer shall take reasonable steps to maintain and
enhance the judicial officer’s knowledge, skills and personal qualities

Equality and non-
ciscrimination

Professionalism
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(a) bullying or coercion of a sexual nature, or the unwelcome
and inappropriate pramise of rewards in exchange for sexual
favours;

(b) exerting unwarranted pressure for sexval activity or favours;

(¢) making intentional or careless physical contact that is sexual
in nature; or

(d) unwelcome sexual advances or requests for sexual favour,
verbal or physical conduct, sending of suggestive electronic
text messages, pictures and videos or gestures of a sexual
nature including noiscs. jokes or comments, innuendos
regarding another person’s sexuality:

Provided that, conscusual sexual behaviour that is based on
mutual atraction  and  reciprocated  shall not constitute sexual
harassment.

(5) An action may be considered to constitutc scxual
harassment if it is so frequent and severe that it creates a hostile or
offensive work environment and results in an adverse cmployment
decision including the victim being dismissed, transferred, demoted or
farced to quit the job.

(6) Investigations into allegations of sexual harassment shall be
conducted in utmost confidentiality and shall take into account the
circumstances of a particular casc.

PART IV—THE CODE OF CONDUCT AND ETHICS FOR
MEMBERS OF JUDICIAL STAFF

20. (1) A judicial staff member shall at all times perform official
duties properly and to the utmost of his or her ability ond with
diligence, and shall commit themselves cxclusively to the business and
responsibilities of the office during working hours.

(2) A judicial staft member shall expeditiously enforce rules
and implement orders of the court within the limits of their authority,

(3) A judicial stafT member shall perform their responsibilities
to.the public in a timely, impartial, diligent and courtcous manner.

(4) In performing official duties, a judicial staff member shall
not discriminate, nor manifest by word or conduct, bias or prejudice
based on race, colour, sex, religion, conscience, belief, culture, dress,
language, birth, cthnic or social origin, disability, age, marital status,
social or economic status or other like causes.

(5) A judicial statf member shall not discriminate by dispensing
special favours to anyone. Judicial staff member shall not allow
kinship, rank, position or favours from any party or person to influence
official acts or duties.

(6) A judicial staff member shall not alter, falsify, destroy or
mutilate, or fail to make required entrics on, any record within their
control. This provision does not prohibit the alteration or expunction
of records or documents pursuant to a court order.

Performance of
dutics
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during employment in the Judiciary when disclosure by current judicial
stafl’ member of the sume information would constitute a breach of
confidentiality.

22, (1) A contlict of interest exists when---

() ajudicial staff member's objective ability or independence
of judgment in performing official duties is impaired or may
rcusonably appear to be impaired; or

(b) a judicial staff member, his or her immediate family, or his
or her business or other financial interests, would derive
financial gain because of the officer’s position.

(2) A judicial staft member shall avoid contlicts ot interest in
the performance of official duties. A judicial staff member is required
to exercise utmost alertness an conflicts of interest, and shall disclose
conflicts to an appropriate suthority, and terininating them when they
arisc,

(3) Contlict of interest does not exist if any benefit accrues to a
Judicial staff member as a member of a profession, business or
organization to the same extenl as any other member of such
profession, business or organization who docs not hold a position
within the judiciary.

(4) A judicial staff member shall not---

(a) enter into any contract with the Jjudiciary for services,
supplies, equipment, or lease or sale of property, apart from
the employment contract relating to the judicial staff
member’s position; nor use that position to assist any
member of the judicial staff member’s immediate family in
securing a contract with the judiciary in a manner not
available to any other interested party;

(b) participate in any official action involving a party with
whom cither a judicial staff member or any member of the
Jjudicial staff member’s immediate family is negotiating for
future employment;

(c) knowingly influence or recommend for employment any
member of the judicial staff member’s family; or

(d) solicit or accept any gift, loan, hospitality, advantage,
privilege or favour under circumstances from which it is, or
could be, reasonably inferred that a major purpose of the
donor is to influence the judicial staft member in performing
official duties.

(5) The pasition in the judiciary of every judicial staff member
shall be such member's primary employment.

23. (1) A judicial statf member shall not usc or attempt to use his
or hier official position to secure unwarranted privileges or exemptions
for, ov to confer any corrupt or unfair advantage upon, himself or
hersell”or any relation or associate.

2425

Conflict o
Interest

Prohibition of
improper
enrichment
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(a) bunying or cocrcion of a sexual nature, or the unwelcome
and inappropriate promise of rewards in exchange for sexual
favours;

(b) exerting unwarranted pressure for sexual activity or favours;

() making mntentional or careless physical contaet that is sexual
in nature; or

(d) umwelcome sexual advances or requests for sexual favour,
verbal or physical conduct, sending of suggestive electronic
text messages, pictures and videos or gestures of a sexual
nature including noises, jokes or comments, innuendos
regarding another person’s sexuality:

Provided that consensual sexual behaviour that is based on
mutual attraction and reciprocated  shall  not constitute  sexual
harassment,

(4) An action may be considered to constitute sexual
harassment if it is so frequent and severe that it creates a hostile or
offensive work environment and results in an adverse cmployment
decision including the victim being dismissed, transferred, demoted or
forced to quit the job.

(5) Investigations into allegations of sexual harassment shall be
conducted in utmost confidentiality and shall take into account the
circumstances of a particular case.

26. (1) A judicial staff member who intends to maintain a bank
account outside Kenya shall inform the Commission of such intention
before opening the account.

(2) Where a judicial staff member maintains a bank account
outside Kenya, that judicial staff member shall annually supply the
Commission with the bank statement relating to that account.

(3) A judicial staff member shall not scek or acceept a personal
loan or benefit in circumstances that compromise the integrity of the
officer.

(4) A judicial staff member shall take all reasonable steps to
ensure that property that is entrusted to his or her care is adequately
protected and not misused or misappropriated.

(5) Every judicial staff member shall, once every two years,
submit to the Commission a declaration of the income, assets and
liabilities of thaut officer, his or her spouse or spouses and his or her
dependeat childven under the age of eighteen years in the manner and
procedure applicable for such declarations under any other law.

(6) A judicial staff member shall not-—
(a) solicit contributions from the public; or

(b) participate in a public collection of funds contrary to any
leawv,

General
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(3) A peer review panel set up under this rule shall, to e extent
possible uttempt to reach a consensus and report to the appointing
authority.
29. A Judge, judicial officer and member of staff of the judiciary  Signing and
shall sign and subseribe to this Code. Sueription 0 the
.0dc

30. (1)The provisions of this Code apply in addition to, and not ~ Code o
in derogation from, the requirements of any other law relating to code f:;’,ﬂ"'“e"' s
of conduct and ethics. requirements

(2) For purposes of—
(a) section 5 of the Public Officer Ethics Act, 2007;
(b) section 37 of the Leadership and Integrity Act; and

(¢) section |7 of the Public Service (Values and Principles) Act,
2015,

this Code shall be the prescribed specific Code for the Judiciary
through which the requirements of the three Acts are given cffect.

(3) This Code is further intended to—

(a) give effect to Articles 168 (1) (b) and 172 (1) (¢) of the
Constitution;

(b) give effect to the Bangalore Principles of Judicial Conduct
as adopted by the Judicial Group on Strengthening Judicial
Integrity, and revised at the Round Table Meeting of Chief
Justices held at the Peace Palace, in the Hague from the 25™
to the 26" of November, 2002; and

(¢) supplement and not derogate from the General Leadership
and Integrity Code for State officers prescribed under Part 11
of the Leadership and [ntegrity Act, and any other law and
conduct which is intended to bind judges and judicial
officers.

30. (1) The Commission and the Chief Justice may, from time to Review of the
time, review this Code. Sieie

(2) The Judicial Service Code of Conduct and Ethics issued
under section 5 (1) of the Public Officer Ethics Act, 2003 is hereby
revoked.

Dated the 15th July, 2016

WILLY MUTUNGA,
Chief Justice and President of the Supreme Court of Kenya.

PRINTED AND PUBLISHED BY THE GOVERNMENT PRINTER  NAIROBI
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(c)

(d)

relating to the law, the
legal system, the
administration of justice or
related matters;

serve as a member of an

official body, or other
government  commission,
committee or  advisory
body, if such membership is
not inconsistent with the
perceived impartiality and
political neutrality of a
judge; or

engage in other activities if
such activities do not
detract from the dignity of
the judicial office or
otherwise interfere with
the performance of judicial
duties.

Should this be provided for
judicial staff?

Dominic Nyambane-
Performance
Directorate

Whether provision on freedom

expression applies to judicial staff
as it applies to judicial officers
and judges

(1) Page 3 A judge shall not be
improperly influenced by—

(a) the race, sex, pregnancy,

marital  status, health
status, ethnic or social
origin, colour, age,
disability, religion,
conscience, belief, political
association, culture, dress,
language or place of birth
of a victim of crime,
witness, accused person,
plaintiff or defendant;

Committee to consider

&2
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o

Justice Koome indicated that there will be sensitization of members of the public on the
contents of the code of conduct. Judge Githinji thanked the participants for attending and
for their useful contributions. He urged the participants to send their written comments. The
meeting ended at 5:30p.m
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GARISSA PUBLIC PARTICIPATION FORUM

HELD AT THE GARISSA HIGH COURT ON 2"° JUNE, 2016

The DR, Hon. Victor Asiyo called the meeting to order and meeting commenced at 9:32 a.m.
with a word of prayer. The Presiding Judge Hon. Justice Dulu welcomed the participants to
the forum and thanked them for honoring the invitation. The participants then introduced
themselves. He then welcomed Hon. Justice Edward Muriithi who indicated that the
committee was grateful for the attendance and looked forward to their contributions. He
apologized for the rush and indicated that this was as a result of the committee’s desire to
complete the task before the Chief Justice leaves office on 16™ June, 2016. He asked the
participants to feel free to send their further written views by email to judicialcode

ofconduct@gmail.com.

Justice Muriithi stated that the structure of the code was that it provided for a code of
Judges, another for judicial officers and another for the judicial staff. This was in line with
Art 172 of the Constitution requires the Judicial Service Commission to prepare a code of
conduct for judicial officers and staff and Article 168 which makes provision for discipline
Judges. He further stated that the Court of Appeal Organisation & Administration Act, High
Court Organisation& Administration Act, The Magistrates Court Act and the Judicial Service
Act all required the judiciary to develop code of conducts for judges, judicial officers and
judicial staff. He informed the participants that the draft judicial code of conduct had a
section on oversight of the code. The section allows that breach of the code of such nature
that does not require the removal of a Judge, judicial officer or judicial staff may be
processed by the J5C and the Chief Justice by way of peer review and support mechanism.
This may be through institutions like JLAC

Judge highlighted the principles in the code as independence both of the institution and the
person from any interference from colleagues, arms of govern'ment and society. Other
principles included impartiality, integrity, propriety, equality , non -discrimination,
accountability and prohibition of unjust enrichment. The principles in the code of conduct for
judicial staff include conflict of interest, confidentiality, and unjust enrichment.

Reactions from the participants were as follows:

REACTIONS ‘ COMMENTS from
COMMITEE
Nyagah Advocate e . Consider Include
(1) A judicial .ofﬁcer shall not be Nationality on provisions
improperly influenced by— regarding discrimination

(a) the race, seX, pregnancy,
marital  status, health
status, ethnic or social T ?//

origin, colour, age, (
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(c) serve as a member of an
official body, or other
government commission,
committee or  advisory
body, if such membership is
not inconsistent with the
perceived impartiality and
political neutrality of 2
judge; or

(d) engage in other activities if
such activities do not
detract from the dignity of
the judicial office or
otherwise interfere with
the performance of judicial
duties.

Judge Dul
g u Consider adding a general rule to deal
with the relationship between staff and
the brokers
Page 3 under the heading Independence The section is elaborate
Section too wordy
Nyagah Committee to consider

Need to give guidelines to the public on
how they should conduct themselves
regarding the judges, judicial officers and
Judicial staff

having a popular version
to be disseminated to
the public

Page 1

"judge’s spouse” includes any person who
is in a relationship with the judge which,
but for the absence of marriage, has the
character of a relationship between two
persons who are married;

Definition is too broad, consider adding
partner to the provisions

Definition is for
purposes of this code
only.

Include a section on compliance with the
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KISUMU PUBLIC PARTICIPATION FORUM

The session opened with a word of prayer from the DR Hon. Mbulika. Hon. Justice Kibunja
welcomed the participants to the forum for discussion on the code of conduct. After a round
of introductions from the participants present, he encouraged them to give suggestions to
enrich the code. He then welcomed the Director JTI, Hon. Prof. Justice Joel Ngugi

The Director thanked the participants for coming to the forum. By way of overview, the
Director said the Judiciary was required to come up with a new code of conduct as required
under Section 47 of the Judicial Service Act and the Magistrates Act, High Court
Administration& Organisation Act and Court of Appeal Administration & Organisation Act.

The code is meant to regulate the behavior of the judges, judicial officers and judicial staff.
It should inspire them to ethical behavior and informs members of the public on how the

staffs are expected to behave.

The Director informed the participants that the Judiciary had in the past attempted to write
a code of conduct for its employees. The first attempt to write the code of conduct was in
2011. The committee produced three codes which were presented at a validation workshop in
2012. The codes' were rejected. The committee began afresh and has now produced a new

draft.

By way of Overview, Justice Ngugi stated that the draft judicial Code divided into two parts

e Part1 : Principles’ of ethics and conduct that employees are expected to live by.
» Part2: the institutional arrangements for enforcement of the code

As regards Part 1, the code had domesticated the Bangalore principles in line with Article 2
of the Constitution. The committee had however added certain things that are uniquely
Kenyan. These include an outright prohibitior of corrupt activities and sexual harassment.
The code now includes a specific code for members of judicial staff. This is from the
realization that without ethical judicial staff governing judges and judicial officers would not

be effective

He said the Institutional Arrangements are found in Part 5.The code intersects with the
powers of oversight given to the JSC as per the Constitution and the Judicial Service Act. The
JSC can only deal with conduct that requires removal from office. There’s a lacuna when
conduct has not reached the threshold of removal. The draft judicial code suggests ways of
dealing with such conduct by use of peer review mechanism. The code provides some

institutional arrangement for peer support.

He then urged the participants to actively participate in the discussion and feel free to send
additional comments by email, post office or personally at the Judiciary Training Institute. In
Kisumu, written memorandum may be dropped at the DRs office Hon. Mbulika.

l¢3 ,



.

‘31N3e1s
40 suoistroad ay}
SPLIISAO J0U S90p 3p0D

$21N3B3S 13430
Ul 39S SaULPWL} Y} SIDLPRIIUOD SIy |

ssauydwo.d a)qeuoseal

UM pue Ayte) ‘A3uaidlyye ‘suolsidosp
paAlasal Jo A1sAnap 3y sulpnoul
‘sapnp Jeoipn( jje wioysad yeys a8pnf v

1BD0APY OUuSa10

‘|eLIRSIDAPER
2q 03} pagesiAua
10U M3LASL 193d

papJomal

24 PJNOYS SUOLIDAS 33 JeY) Pa)sasaNns

pue d13stjeal jou st uoisirold sty
-fyuoyine sunulodde

ayy 03 340dai pue SNSUASUOD e Ydeal

03 1dwaiie a)qissod JuIX2 3yl 03 ‘Neys
2y sy Japun dn 1as j1aued malaal usad v

esues|s aAe(

-sa)dund

alojesueg ay} s323)43.
Sp0d ay3 ut paediput
se uoisinold ay |

-Buiddoys wnuoj 10j
3)D1Y3A B 3WO0d3q 2ARY
suonyeoyddy -owuspida

ue aWo0d3q 9ARY
SjesndaJ 030w oNns pue
sjesndaJ 1o} suonyednddy
-Areldipnf ay)y UL sansst
Jofew aue sjesnday

$)esndaJ 10j SUOSEaJ 9S01ISLp
03 SJ2214J0 1eLPN sa4inbal 31 usym
10V 1N0Y) YSIH aY3 SIDIpeIIU0d / U0L}d3s

eYINqW

* uoissajoud s,4901}J0
3y} Jo syuawaiinbai
Jeuotssajoud

ayy Aq apiqe qjeys
Jaquiaw jye3s jeipnl

V "17 98ed ‘sannp Jo
9DURLLLIOJISd UO UOL3D3S

$13214J0 Juawaundoud pue
SIURIUNODDE 1DA0D O} W3S 3,USa0p 3po)

nwinsty 03

‘uoljels ayl e pajpuey
aq ue) -sa2kojdwa
ssaiddo 03 pasn 29 Aew
*1D2NpUOd JO SPOD 33 Ul
papn)oul 2q 03 aAlsNJUL
003 S1 P02 ssa.4(Q

3pO2 SSa4p 3Y) JO JUISqY

nwinsiy 03

sapiaold apo)) S120110
jewipnr pue saspnf

10} 1ey) JO a1ed saye)
WIS1|eUOISSD}044 “auteu
AQ J0uU Inq pataA0)

3pod 3y}
ut papn)aut 30U AINP WOy WSISUISqY

nwinsty 03

sjuawndop jeuonjesidse
ue st 3} "suotydues




31

causes”

Page 8
(1) A judge shall not—

(@) solicit contributions from
the public for whatever
cause; or

(b) participate in a public
collection of funds contrary
to any law.

Provided that—

(i) a judge may
participate in
voluntary fund-raising
only if the same does
not reflect adversely
upon the judge’s
impartiality and if it
does not interfere
with the performance
of the judge’s judicial
duties or compromise
the judge’s
impartiality in a
future case; and

(ii) where a judge
contributes  towards
or attends such fund-
raising, the judge
shall not play a
central  part in its

organization or
preside  over the
same.

Is section too restrictive as judicial
officers have a social life

Judicial officers should
not be at the fore front
of organizing
fundraisers. Code will be
reviewed from time to
time if section is
problematic or
inhumane.
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JUDICIARY TRAINING INSTITUTE
MEETING AMONG THE JUDICIAL SERVICE COMMISSION,

CODE OF CONDUCT :COMMITTEE AND SELECTED INTERNAL STAKEHOLDERS

ON DRAFT JUDICIAL CODE OF CONDUCT BILL
HELD AT VOYAGER BEACH: RESORT, MOMBASA
6™-10™ APRIL, 2016

ATTENDANCE SHEET

DAY 2. THURSDAY 7TH APRIL, 2016
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CODE OF CONDUCT MEETING MOMBASA

DRAFT REPORT

WELCOME AND INTRODUCTIONS

Justice Muchelule welcomed the participants to the workshop. He commenced by
averring that no one doubts that Judges and judicial officers are expected to behave
according to certain standards both in and out of court. He questioned whether
these are mere expectations of voluntary decency to be exercised on a personal level,
or they are expectations that a certain standard of conduct needs to be observed by a

particular professional group in the interests of itself and the community.

He observed the following that judicial officers comprise of a select part of an
honorable profession. They are entrusted, day after day, with the exercise of
considerable power. This exercise has dramatic effects upon the lives and fortunes of
those who come before the court. The Citizenry and their fortunes depend upon
our judgment. They people do not wish such power to be reposed in anyone whose
honesty, ability or personal standards are questionable. Itvis necessary for the
continuity of the system of law as we know it, that there be standards of conduct,
both in and out of court, which are designed to maintain confidence in those
expectations are maintairted. If these standards are not effectively maintained,

public confidence in the independence and trustworthiness of the judiciary will erode

and the administration of justice will be undermined.

The Judicial Service Commission is established under Article 171 of the Constitution
of Kenya and has its mandate set out under Article 172 of the same Constitution. The
mandate of the Commission is to promote and facilitate the independence and

accountability of the Judiciary and the efficient, effective and transparent
administration of justice.

Article 168 (1) (b) of the Constitution envisages a Code of Conduct for Judges of the

Superior Courts by an Act of Parliament upon whose breach could lead to the removal
of a Judge.

Section 47 of the Judicial Service Act provides that the Commission may make

regulations for the better carrying out of the purpose of the Act. Section 47 (2) (a) of
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% Justice Okwengu: What are the chief justice’s court rules? Does the code of

conduct fall under these rules?

Justice Lenaola answered that while the Chief Justice is not a court, he is not
exempt from making rules. These rules cannot be rules of court. He further stated
that Article 168 stipulates that judicial officers must have a code of conduct. The
history of Section 47 (from the draft of 2011) Section 47(3) was created to ensure
that judges have a code of conduct. He asked whether these regulations would be
tabled before the JSC or Parliament- There is a need to be clear on which direction
it should be enacted. It was his understanding that Article 168(1) (b) let the code of
conduct be a regulation created under Section 47. The new acts have a mistake.
Why did they create section 41 if sction 47(3) existed? Why are we elevating a part
of the Article 168 of the Constitution to be an Act of parliament? Parliament cannot
be avoided. It is easier to subject regulations rather than ACT of parliament. No
Country has succeeded in enacting the Bangalore principles as an Act of
Parliament. Code of Conducts are meant to be appendages. He urged the
participants to stay away from a place where parliament can discipline Judges. It

runs a risk of judicial independence, security of tenure and the Judiciary as an
institution.

Justice Mwongo added that in the High Court (Organization and Administration)
Act, 2015, Section 41 was not founded by the committee. This was added by
Parliamentarians. The Code of Conduct should be a regulation not a bill.
Parliament can create sanctions at their will as they did with the three acts in
2015.

Justice Muchelule heeded that we need to look at the Judicial Service Commission

as a constitutional office and not as presently constituted.

Justice Ngugi concurred with the view that Article 168 does not prescribe an Act of
parliament for the code of conduct. He warned that to subject a code of conduct to

parliament in the current political environment is irresponsible.
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for Judges, the lacuna must be fixed. The manual is a document that is flexible

enough to give the commission clout to deal with the issue.

On the question of peer review, Justice Lenaola was of the opinion that it should
not be legislated. This is an informal mechanism to deal with issues. Where the

Judge’s issue cannot be dealt with by his peers it can be escalated to the
commission.

Justice Nyamweya asked if a complaint is reported against a judge, to the level of
removal, shall it be sent to JLAC. Commissioner Justice Wanjala responded in
such instances it shall be sent to the Chief Justice by JSC. Justice Nyamweya
suggested that some should be sent to the Principal Judge (PJ) of the High Court

and the President of the Court of Appeal (PCA) by the Chief Justice. Then a peer
review can be constituted by the PJ and PCA.

Professor Kobia pointed out that institutional mechanisms are preventative
mechanisms so that the aspirational spirit is met. For example, Training and

mentorship programs. Other institutional mechanisms are in place we should align
them with the code.

Justice Ndolo argued that it runs the risk of instituting a structure within a
structure. We should look at the structure that we have right now. Every member
of staff has a supervisor. Every day performance issues should be dealt with at the

station or division level. Must distinguish between peer review and disciplinary
action.

Justice Mwongo stressed that when a complaint is raised it is not framed as a
misconduct per se. They are at different levels and warrant different measures.
JLAC would not be receiving complaints directly, the complaints should emanate
from JSC. President of the Court of Appeal will deal with Court of Appeal judges
while the Principal Judge will deal with the High Court judges. Magistrates
complaints can either be handled through the Principal Judge in Nairobi or the

Resident Judge of the station where he
(i r\‘w\ﬁ"t\
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generally in understanding the code too. Examples can be given in the commentary or explanatory
notes, which will be deemed best.

Recommendation

It is recommended that for the benefit of everyone as stated above, the code has a brief introduction of
a principle and then the rest will be covered in the commentary or explanatory notes as adopted in the

jurisdictions stated above. The code can also take the format of a hand book which will be user friendly
and easy to reference.

Critique

The code of conduct covers persons serving in tribunals silently. Tribunals are quasi-judicial bodies and
fall squarely within the judicial context under the judiciary. The persons serving in these tribunals more
so the chairpersons, vice chairpersons and members are quasi-judicial officers and as such the code
should have been made exhaustive to cover them. This is well established under Article 169 (1) (d).

Recommendation

We recommend that the code be all inclusive and state expressly that the code extends to persons
serving in tribunals, this will also include members of staff working in these tribunals.

Critique

The code does not take into consideration the judges and judicial officers who retire from the judiciary.
It is important that they carry on their activities in a manner that does not bring dishonor or spoil the
reputation of the judiciary. Though retired, they carry on the image of the judiciary and will always be
referred to as Justice or Honorable.

Recommendation

We recommend that this provision be included in the code so as to cover retired judges and judicial
officers. The same can be borrowed from the South African code as it has set out this principle clearly.

Recommendations on the specific Principles

1. On the principle of Impartiality under section 5 sub section (5) we recommend that the word
‘private’ be added immediately after the word ‘public’. This will ensure that every information a
judge or judicial officers will have pertaining to proceedings before them or those that might
come before them, will not be compromised and in turn will not affect the fair trial of any
person orissue.

2. On the principle of integrity though it can be implied from the reading of the code under section
6 that personal integrity is discussed, we recommend that the same be addressed expressly in
the code so that the issue of integrity of judges and judicial officers is covered exhaustively that
all loop holes are sealed.

3. We recommend that section 13 of the code under Propriety be separated from it and made a
principle on its own called ‘Extra Judicial Activities’ as this section covers the extra judicial
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7. Section 47 of the Judicial Service A
Commi

...................

before it became vorer

===t Decame volek

ct, 2011 expressty permits the Judicial Service

ssion to make regulations to govern such matters as includes “the code
of conduct and ethics for judges, other judicial officers and staff”

........................

..................

WA0- The Judicial Code of Cofduct, and Ethics: 201 Pgragraph 30(2) expressly

issued under section®s (WK the™| 1138

has no force q@;ﬂf ;f

1. In view of the above”éWe w;;h to ma‘ket

of Conduct and Ethics of 2003

BAA,

>
N e

[q‘@;ng;-cc')nclusions as to the

status of the Judicial Code of Conduct and Ethfcs rekpedively;

a.

The Judicial Code of Conduct and Ethics, 2016 is & Statutory Instrument
as determined above and which effectively repealed the Judicial Service
Code of Conduct and Ethics of 2003;

b. The Judicial Service Code of Conduct and Ethics of 2003 therefore has

C.

d

no force of law

The Judicial Code of Conduct and Ethics, 2016 ought to have been
transmitted to Parliament by the Attorney General as the relevant
Cabinet Secretary within seven (7) days of its publication in the Kenya
Gazette on 29 July 2016:

In the event, that the Judicial Code of Conduct and Ethics, 2016 was not
duly transmitted to Parliament as provided by'the law, it is deemed to
have lapsed and thus rendered void;
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justice: And the determination of such an issue shall be a judicial question, to be

conducted before formal session in court.”;

XL Section 13 (8) should also conclude with the sentence: "And the determination of such

issue shall be a judicial question, to be conducted before formal session in Court.”

Your Lordship, these are our contributions for your kind consideration.
Most kind regards,

¥, I‘:-\
HON LADY JUSTICE HEDWIG ONG’UDI
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THE JUDICIARY

THE SUPREME COURT

- JUSTICE (PROF)JACKTON B. OJWANG, CBS
JUDGE OF THE SUPREME COURT OF KENYA

April 28, 2017

The Hon. Justice (Prof.) J. Otieno-Cdek
Director,

Judiciary Training Institute
iAIROBI

RE: JUDICIAL CODE OF CONDUCT ~ FINALIZATION

This is a record for deliberations, at the scheduled meeting of the Judicial™ -
Code of Conduct and Ethics Committee scheduled for Thursday, 4™ May,
2017 at 10.00 a.m.

Upon reading through the Special Issue of the Kenya Gazette
Supplement No. 124 (29" July, 2016), I have noticed the inclusion of

~ ‘ain inappropriate elements, which ought to be excluded. These are as
Tollows:

1. Clause 5(3) is wholly inconsistent with the terms of Article 160(1)

of the Constitution, which stipulates:

“In the exercise of Judicial authority, the Judiciary, as constituted
by Article 161, shali pe subfect only tc this Constitution and the

— - —
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This safeguard for Judges and Magistrates logically extends to any
compromises to the authority of the Courts, such as are being proposed
by the draft Code of Conduct and Ethics in its Clause S(5).

10. In relation to the foregoing point, suppose the Supreme Court, in

the discharge of its constitutional duty, “makes_comment’ on_a_matter

resting with the Court of Appeal, or the High Court, or indeed, the
Magistrate's Court, is this something in respect of which a non-judicial
entity can commence disciplinary proceedings? I would say, r0: because
the right exercise of discretion in that matter is precisely the one

emanating from the Court - not that issuing forth from outside entities.

11. Para. 8(4)(d) of the draft Code ought to be modified, by deleting the
proviso which begins “Provided....”, and replacing it with the following
clause:

“And in any event, even normal and consensual sexual behaviour

of any kind shall take place away from the workplace.”

12. Paragraph 19(4)(d) ought to be amended, by striking out the proviso
beginning “provided that...”, and replacing it with the following clause:

“And in any event, even normal and consensual sexual behaviour

of any kind shall take place away from the workplace”

13. Paragraph 25(3) (d) should be amended by striking out the proviso,

and substituting it with the following clause:

“And in any event, even normal and consensual sexual behaviour

of any kind shall be conducted away from the workplace.”

pos .—""“”‘-\.,,,\
G



\ \pu ; P \ ) _
) ST &0@ Y TS\K\
78 T odl h TTVNER L |,

~<L ‘_ SRS

i S i A P

+3

AT 1301 | o o0 L s |
FHF> LTE32 @.mémcsc,{é@gww ]
@ Y 59 trg C |SORMVAY S b 7L .

So [ Targ] 17 T ?ﬁmw@ )
2bisS . ?Qbé%fz Z&é@ .
-3/ 73357 4 \&c&:% ] ui, .

910C "IIdV niZ AVASYNHI ‘T AVd

LHIHS HONVANHLLY

9102 “14dV w0 L9
VSVEWOW ‘140S3H HOVIE YIDVAOA 1V ATIH
T118 13NANO0D 10 3a09J 1vIdlanr 14vda NO
SYIATOHINVYLS TYNHIINI G3LIFT3IS ANV FILLIWAOD 1ONANOD 10 3A03
.‘ ‘NOISSIWIWO0D 3DIAY3S TVIDIANT IHL INOWY INLLFIW
rd - HLALLLSNI DNINIVI.L AGVIDIANe




JUDICIARY TRAINING INSTITUTE
MEETING AMONG THE JUDICIAL SERVICE COMMISSION,
CODE OF CONDUCT COMMITTEE AND SELECTED INTERNAL STAKEHOLDERS
ON DRAFT JUDICIAL CODE OF CONDUCT BILL
HELD AT VOYAGER BEACH RESORT, MOMBASA
6™-10™ APRIL, 2016

ATTENDANCE SHEET

DAY 2. THURSDAY 7TH APRIL, 2016
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JUDICIARY TRAINING INSTITUTE
MEETING AMONG THE JUDICIAL SERVICE COMMISSION,
CODE OF CONDUCT COMMITTEE AND SELECTED INTERNAL STAKEHOLDERS
ON DRAFT JUDICIAL CODE OF CONDUCT BILL
HELD AT VOYAGER BEACH RESORT, MOMBASA
6™-10™ APRIL, 2016

ATTENDANCE SHEET

DAY 2. THURSDAY 7T APRIL, 2016
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NAIROBI PUBLIC PARTICIPATION FORUM

HELD AT THE JUDICIARY TRAINING INSTITUTE ON 6™ JUNE, 2016

The Director Prof. Odek welcomed the participants to the meeting. He asked them to feel at
home and wished them fruitful discussions. He asked the committee to develop clear action
plans for validation and sensitization on the code of conduct so that he could include this in
the work plan for the next financial year.

The Chair of the committee, Hon. Justice Erastus Githinji welcomed the participants to the
meeting and gave the background. He said the need to have a judicial code of conduct for the
judiciary was captured in the Court of Appeal Organisation & Administration Act, High Court
Organisation& Administration Act, The Magistrates Court Act and the Judicial Service Act.

Judge informed the participants that the code of conduct team had visited several areas to
collect views with the aim of improving the draft judicial code of conduct and that the
Nairobi meeting was the last such public forum.

Judge Githinji explained that there were different codes for Judges, Judicial Officers and
Judicial Staff. The Code of conduct for Judges was in accordance with Article 168 .Article
172 required the JSC to make a code for the Judicial Officers and Staff.

Judge clarified that the contents of the codes for judges and judicial officers was similar and
had been heavily borrowed from the Bangalore principles. The code also includes a section on
sexual harassment. The principles in the code of conduct for judicial staff include conflict of
interest, confidentiality, and unjust enrichment. As regards the enforcement of the code,
Justice Githinji informed the participants that are no provisions had been made.

Judge Koome explained to the participants that the committee had initially provided for an
elaborate peer review mechanism which was removed after consultations with the JSC who
were of the view that the commission had the sole mandate of disciplining judges, judicial
officers and judicial staff

Reactions from the participants were as follows:

REACTIONS COMMENTS from
COMMITEE

Jill Cortrell- Ghai of ..
Katiba Institute ¢ Code of practice is developed by

the judiciary for the judiciary and
is not supposed to be approved by
another arm of government

e The code should not allow for
unambiguous  and permissive
criteria for removal of judges and
judicial officers to preserve the
independence of the judiciary
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can be

e Page7

(3) Subject to the provisions of any
other law, a judge may— |

(e)  write, lecture, teach and
participate in  activities
concerning the law, the
legal system, the
administration of justice or
related matters;

(f)  appear at a public hearing
before an official body
concerned with matters
relating to the law, the
legal system, . the
administration of justice or
related matters;

(g) serve as a member of an
official body, or other
government  commission,
committee  or  advisory
body, if such membership is
not inconsistent with the
perceived impartiality and
political neutrality of a
judge; or

(h)  engage in other activities if
such  activities do not
detract from the dignity of
the judicial office or
otherwise interfere with
the performance of judicial
duties.

Can this be construed to be gainful
employment under Article 77

e Section 52 of the integrity &
leadership Act makes the
provisions on Page 24 under







