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Dear Sir, +=AUzql
RE: TRANSMITTAL FOR TABLING OF THE JUDICIAL SERVICE (CODE OF

CoNDUCT & ETHTCS) REGULATTONS- LEGAL NOTTCE NO. 102 OF 2020.

The Judicial Seruice (Code of Conduct and Ethics) Regulations- Legal
No. 102 of 2020 was published on 12tr June 2O2O vide the Kenya Gazette Vol.
cnII- NO.109.

I am pleased to forward to you a copy of the published Judicial Serulce (Code of Conduct
& Ethics) together with the evidence of Public Pafticipation and an Explanatory
Memorandum for tabling before the National Assembly in accordance with Section 11
of the Statutory Instruments Act No. 23 of 2O13.

Thank you for your continued support and cooperation

Faithfully,

[-.Anne A, Amadi, CBS,
Secretary,
JUDICIAL SERVICE COM MISSION.

Copy to,

The Chairperson,
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EXPLANATORY MEMORANDUM TO THE JUDICIAL CODE OF CONDUCT
AND ETHICS,2O2O

Name of Statutory fnstrument: The Judicial service (Code of Conduct and Ethics)

Regulations,2020

Name of the Parent Act: The Judicial Service Act (Cap l g5B)

Other Enabling Statutes: Leadership and Integrity Act, 2012, and Public officer Ethics Act,

2003

Enacted Pursuant to: Sections 13 and 37 of the Leadership and Integrity Act, Z0lZ, and

Section 5(1) of the Public Officer Ethics Act, 2003

Name of the Ministry/Authority: J

Gazetted on: 12th June, 2020

Tabled on 2020

PART TI

1. Purpose of the statutory instrument

The statutory instrument is intended to establish standards for ethical conduct and

integrity ofjudges, judicial officers and judicial staff as they serve in the high office,
judicial office, and public office respectively.
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2. Legislative Context

2.1 The statutory instrument is intended to establish standards for ethical conduct of
judges, judicial offtcers and judicial staff pursuant to Chapter six of the

constitution on Leadership and Integrity, Articles 168(2) and 172 of the

Constitution, Section 39 of the Judicial Service Act, Sections 13 and 37 of the

Leadership and Integrity Act, 2012, and Section 5(l) of the Public Officer Ethics Act,

2003.

2.2 The Code establishes standards for ethical conduct of judges, judicial officers

and judicial staff. It is designed to provide guidance to judges, judicial officers

and judicial staff and to afford the judiciary a framework for regulating judicial

conduct. They are also intended to assist members of the executive and the

legislature, ffid lawyers and the public in general, to better understand and

support the judiciary. These principles presuppose that judges and judicial

officers are accountable for their conduct to appropriate institutions established

to maintain judicial standards, which are themselves independent and impartial,

and are intended to supplement and not to derogate from existing rules of lalv

and conduct which bind judges, judicial oflicers and judicial staff.

2.3 The Code consists of broad statements or rules which are authoritative. The

Code is based on the rules of reason. They should be applied consistent with

constifutional requirements, statutes, other court rules and judicial precedence

and in the context of all relevant circumstances. The Code is to be construed so

as not to impinge on the essential independence of the Judiciary. It is designed

to provide guidance to judges, judicial officers, and judicial staff and to provide

a structure for regulating conduct through disciplinary agencies.
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3. Policy Background

3.1 An independent, fair and impartial judiciary is indispensable to the county's

system of justice. The Kenyan legal system is based on the principle that an

independent, impartial, and competent judiciary, composed of men and women

of integrity, will interpret and apply the law that governs our society. This

principle is anchored on Article 160 of the constitution which provides for the

independence of the Judiciary. Thus, the judiciary plays a central role in
preserving the principles ofjustice and the rule of law.

3.2 Inherent in all the Rules contained in this Code are the precepts that judges and

judicial officers individually and collectively, must respect and honour the

judicial office as a public trust and strive to maintain and enhance confidence in

the legal system.

3.3 Judges should maintain the dignity ofjudicial offrce at all times, and avoid both

impropriety and the appearance of impropriety in their professional and

personal lives. They should aspire at all times to conduct that ensure the greatest

possible public confidence in their independence, impartiality, integrity, and

competence.

3.4 As already noted, the Judicial Code of Conduct and Ethics establishes standards

for the ethical conduct of judges, judicial officers and judicial staff. It is not

intended as an exhaustive guide for the conduct of judges, judicial oflicers or
judicial staff who are governed in their judicial and personal conduct by general

ethical standards as well as by the Code. The Code is intended, however, to

provide guidance and assist judges, judicial officers and judicial staff in
maintaining the highest standards of judicial and personal conduct, and to
provide a basis for regulating their conduct through disciplinary agencies.
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3.5 The Code is anchored both in the Constitution of Kenya and other enabling

legislations including the Judicial Service Act, the Leadership and Integrity Act,

2012, and the Public OfficerEthics Act,2003. The Code also takes cognizance of

and has captured all the principles provided for in the Bangalore Principles for

Judicial conduct, 2002.

4. Consultation outcome

The following institutions were consulted during the development of the Code; the

Office of the Attorney General, the Director of Public Prosecution, the Ethics and

Anti-Corruption Commission, Kenya Judges and Magistrates Association, Superior

Judges, Judicial Officers, Judicial Staff, Law Society of Kenya, Federation of Women

Lawyers(FIDA), Kenya Women Judges Association, civil society organisations

including ICJ(K), Transparency International(K), Kituo cha Sheria among others, and

the public generally. The institutions submitted their views through written

memoranda and at several regional workshops organized by the Commiffee.

The views received have since been incorporated in the draft presented before

Parliament.

5. lmpact

5.1 The Code shall have effect to the rights and freedoms of individuals and is

prepared in line with the Constitution.

5.2 The Code is designed to provide guidance to judges, judicial officers, and

judicial staff and to afford the judiciary a framework for regulating judicial

conduct. They are also intended to assist members of the executive, the

legislature, lawyers and the public in general, to better understand and support

the judiciary. These principles presuppose that judges and judicial oflicers are
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accountable for their conduct to appropriate institutions established to maintain

judicial standards, which are themselves independent and impartial.

6. Monitoring and Evaluation

6.1 The success criteria of this Code will be the enhanced monitoring and managing

interventions and reduced cases of indispline among judicial offices while the

monitoring phase will allow the tracking of progress and identiffing key issues

at an early stage during implementation and thereby providing an opportunity to

take or suggest corrective action or make proactive improvement as required.

6-2 The Commission through the office of the Chief Justice assisted by the Chief

Registrar of the Judiciary will ensure that there is increased responsibility

among judicial offices etc.

yours Svtaibol4,

Ms Anne A. Amadi
Chief Registrar of the Judiciary/ Secretary, Judicial Service Commission
15th June, 2020
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rllhci ttl!$lu)l ltt lhu 'rttl.r.rtll( ,rl tllr' lllitll{t lt} t{uc\lit}ll

I I , Rr-'ctt;il ht .t lrttlt; l.rl .rtllt'('l rh.tll ln' tllsctl 'rn sF\-Ull-l(

-!.l'rtrutlrls t{i 
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1J, ll,r,rlhcr lod1ct.tl r")ltl!ut iirn !lt'.ll (rtll rhe d'ls( (rl

rtr; l\.L;111.(. |tl tltsUllt ':I!tlnl]l.in!r't. lirtltrrr'lu.rr.l eNllltl ]t':ttl Ii
r stl lt,tls ltlls(rrllJsg ill' lttrllr(

Jli r lr .\ lud;..ra.l ,,tt-rr,$ rhull ttrrl. .(tliiit lilt Jrlntrlhulr()ltr ll(rnl

lhc puhlrc tirr.r puh[c putT]osc ulrless lhc Prr-srrJCnt har. hr rtolicc rtt lltc

go:crlr, clctlarttl I n'ltinn{l dts:r<ler .rnd lllrrrved * puhtl( (Ollct:tlttn lr'tr

ih.'praJrt." rti lhr null{rnul dtsnslt'r in lec.rrlrrnce \+llh the lr$ '

llr .\ lrrrlr;r.rl rlllrrr.r rh:tll trilI pilIllrlprti( lIl il PUhllr i;rlllc(!rltn
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r-lI .$ql1111;t tr, ruhrr'F'.rklll(rn r,lr. .r luJirlltl rri'ljcct lllnt
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12:30pm- 12:45pm tion Tool for Judicial
Performance
Evalua

Institute
Judiciary Training

t2: I45pm- :OOpm Plenary

2: :32OOpm- opm Facilitation of Judges Hon. Judy Omange2:SOpm-S: OOpm on facilitation ofFeedback
Judges

Hon. Judy Omange

3:00pm. 3:20pm CandidatesPJ Pitching Principal Judge
IEBC

3z2opm- 5:OOpm Elections of the Princi alp Judge

)

3: TH 18

Time Activity Facilitator Day Chair8:30am -9:OOa.m Registration Secretariat PJ Elect9:OO am-9:15 arn Recap JHon ustice Odungaam -9:45am9:15
Rollout: A solution by you
for gou.

Court Annexed Mediation Hon. Justice Fred
Ochieng

9:45am- 1O: lSam Hightghts on Alternative
Justice System Taskforce

Hon. Justice Joel
Ngugr

1O:1Sam- 1O:3Oam Plenar5r

11.OO am-11.3O am btaining feedback on the
Human Resource
o

Manual.
Hon. Lady Justice
Hellen Wasilwa

Kanyr
Kimondoam-12:OO pm11:3O

Condr-lct

,afld Prof. Justice
o.deHD-JTr

12:OOpm- 12:3opm Judges Mortgage Scheme
Administration

KCB In charge
Lucy Kibiru12:30pm-1:15pm your bag yet!!

Don't stay here;
Perspectives on retirement.

Don't pack . Edward OdundoDr

I Pm-
pm-S:OO pm2.OO Court Leaders

Meeting: Presiding Judges

High Principal Judge
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Secretariat

Hon. Justice Otieno Odek

FrDA (K) u',hL t*tl[,-
Plenar5r Discussions

Hon. Justice Otieno Odek

Hon. Justice Hannah Okwengu

Hon. Justice Ouko PCO

Hon. Justice William Ouko PCO

William

9 .00 - 9.30am Registration of Participants
9 3O-1O.OOam and conflicting

in Labour related issues

Emerging jurisprudence

10.o0-1 O.30arn Women & Labour Rights in Kenya
10.30- 11.OOam

11.30- 12.OOpm conflicting decisions
at the Court of Appeal

Strategies to avoid

12.0O- 12.3opm Reproductive and Heal th Rights in
Kenya

12.30- 1.OOpm Plenary Discussions

2 .OO-3.3opm Architectural designs for ttre Court of
Appeal

3.3O-4.OOpm Closing & Way forward
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5. Remarks from Hon.Justice Erastus GithiniiJA-Committee onJudicial Code of Conduct '

6. Development of the DraftJudicial Code of Conduct and Ethics

7. Overview of the NewDraft Code of Conduct

8. Committee's Proposed lVay Forward and Resolutions

9. Plenary Discussion

1 0. Minute 8 / 15.02 / 20 1 8: Way-forward from Plenary Discussion:

11. Enforcement, Overiew and Implementation of the Code

72. Ary Other Business

Minute t/ L5.02.2018: Prayers and Introductions:

Hon. LadyJustice Kossy Bor called the meeting to order. She then invited Hon. Rashid Omar,

D.prrty Chief Kadhi to give an openingPrayer.

Hon. Anne Amadi, the Chief Regrstrar of the Judiciary was requested to introduce the JSC

Commissioners ptesent.

Hon. Justice Erashrs GithfuriiJA, chair Code of Conduct Committee introduced the committee

mernbers present.

Lorna Onyango, Ag. Director of HR & Administration introduced the members of EIR

Directorate present in the meetiag. Hon.Justice Otieno-Odek, directorJTl introduced theJTI

d.p,rty ditectors and saffpresent.

Minute 2/t5.02.2018: Brief Remarks from the Chief Justice Hon. Justice David Mataga

The Honorable ChiefJustice thanked all members for firditg time to attend this important

meeting.

ChiefJustice noted that theJudicial Code of Conduct is important as it provides the nrles uPon

which theJudiciary wilt judge itself and how it will be judged by or:r stake holders and the

people of Kenya.

He rerninded members that theJSC is the body which is charged with the responsibility of

holding theJudiciary accountable to what we do to mwananchi.

)

e
l

l

ll[inutes oftSC endJTI Rereet oa DnftJudicial Code of Cooduca Fcbruary 15, 2018
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draft. Justice Githinii noted however, that the recomrnendations received would give direction -

on the best approach to take towards development of arr accePtable Code' He added that thi

draft Code had taken into consideration the Constitution, the Leadership and Integrity Act, the

Bangalore principles, Public Officers Ethics Act,Judicial service Act, the 2015 Court of Appeal

Organizarion and Administration Act, the High Court Organization and Administration Act and

the Magrstrates Courts Act.

Hon. Justice Githinii added that followurg consultations, theJSC had determined that it was the

sole authority with power under the Constitution and the Judicial Service Act to prescdbe and

implement a code of conduct. He observed however, that other procedures to deal with other

conduct such as peer revierv mechanism had been proposed while the stanrtes governing the

different courrs had grven powers to the President of the Coua of Appeal arrd PrincipalJudge

of the HAh Court power to monitor implementation of the Code. The final Code had therefore,

provided for enforcement of the Code to the JSC- Therefore, the main contention in respect of

the Code was on tle enforcement mechanism.

t-i

e,

Chairman noted that the Ethics and Integrity Act has a ptovision that g'ives an eotity likeJSC to

prescribe a code other than for state officers. That is the authority under which the code fot

judicial officers had been developed-

Justice Githinii notified members that the committee has incorporate views made by Justice

Ojwang and LadyJustice Nioki Ndungru during the stakeholders' forum at Safaripark Hotel'

)

I Minute 6/uS.OZ.Z018: Development of the Draft Code of Conduct by Hon.Justice Linnet

Ndolo

Applicable Law:

Hon. LadyJustice Linnet Ndolo pointed out the applicable laur and legislations that prescribe a

Judicial Code of Conduct for theJudiciary. The Hlgh Court (Organization & Administation)

Illlinutes ofJSC andJTI Reteet on DraftJudicial Code of Coaduct: Fe bruary 15, 2018
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Minute 7/L5.02.2018:OverviewoftheNewDraftCodeofConductbyDr'JohnsonOkello,-

IDLO Consultant

Background:

Dr. Okello started by grrirg members a brief profile of himself as the consultant brought on

board to support the Committee to review and redraft the proposedJudicid Code of Conduct'

He noti{ied members that the working documents relied upon induded theJudicial Service Act,

the Constitution, Existing Acts of Parliament, Code of Conduct and Ethics issued under the

public Offi.cer Ethics Act, and the l,egal Notice No. 132 of 2076 issued under section alQ) of'

theJudicial Service Act, Bangalore Principles among other relevant document.

He noted that as part of the ToRs for the review, the drafting team was requested to consider

and provrde guidance on the following issues:

i legal basis for the Code;

ii application of the Code;

iii. the drafting style i.e. whether the code should be in the form of Regulations or

GuideLnes and the

iv. enforcement mechanisms-

I*gal Basis:

Dr. Okello informed members tlat the revised Code is anchored on Section 47 of the Judicial

Service Act (Cap 1858); sections 19 and 37 of the Leadership and Integrity Lct,2072, ao.d

Section 5(1) of the Public Officer Ethics Acl',,2003;

In terms of legislative doftiog and use o6 sn2Uing provision, Dr. Okello noted that nothing the

reliarce on different provisions to form the basis of a subsidiary legislation;

He noted that regulation 3 also gives effect to all other relevant legislation that make reference

to a Code such as the Court of Appeal (Organisation and Administration) Act, the High Court

(Organisation a:rd Administration) Act, and the Magistrates' Courts Act'

The Code is developed as subsidiary legislation.

.\
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be affected by the code will be judges, magisuates and staff, it would be important to have theA

views as sakeholders before the code is gazetted. This he said, wrll cushion the iudiciary iust in-

case somebody decided to challenge the procedure in a court of law.

The Chief iustice sugested that the document can be circulated again to the stakeholders for

theit views befote it is presented to JSC for adoption-

Minute l0/15.02/2018: rUTay Forward from Plenary Discussion:

i Committee to circulate the draft internally then receive views

ii. Prepare document on public participation and explanatofy notes memorandum

iii. Revoke legal notices no. 50 of 2003 and rro. 732 of 201'6-

iv. Justice Githinjls explanatory notes should captufe the pqpose of the reconstituted

committee indicating that this was in addition to the stakeholders' r"iews collected before

this new committee started sitting.

Minute ll/ 15.02.2018: Enforcement, Oversight and Implementation of the Code:

Regarding enforcement, oversight and implernentation of the code; Dr. Okello noted that the

Office of the Chief Justice J is the principle enforcer of the code. Flowevet, the Chief Justice

can delegate this authority at station level.

It was noted that, for Judicial stafl the enforcement function is for the Chief Registrar of the

Judicrary. Both the CJ and CRJ have powers to delegate this enforcement Power for efEcient

impllmentation of the code.

Commissioner Deche suggested that the committee sticks to the language of theJudicial Service

Act and let JSC be the enforcing organ of the Judicial Code of Conduct and Ethics.

Commissioner Ominde noted that the Commission has express powers to discipline judges,

judicial office"s and judicial staff. She added that the Judiciat Service Act was amended to

)

&
I
)
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a Section 16: Involvement in quasi-iudicial duties: . 
=

The issue of judges being paid honorarium was widely discussed. IVIost members were of the

vierv that it is quite justifiable where a iudge goes to lecnrre and gets honorarium-

Othet members were of the view that before a judge receives any honorarium, thy should get a

lettet forrr their superior allowing them to receive the honoradum.

Consensus;

It was unanimously agreed that Section 16 on involvement in quasi-fudicial duties be retained in

the code as it is.

fr SumrnarY:

o Secretariat to work with the consultant to improve the draft

o Committee to convene a meeting before tabling the document toJSC

o Committee to circulate draft internally then receive coflrments.

o Committee will then take back the document toJSC within 60 days.

Minute 12/15.02.2018: Any Other Business:

There being no other business, the meeting ended at 3-00pm-
C
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MINUTES OF THE JUDICIAL CODE OF CONDUCT COMMITTEE MEETING

HELD AT JTI ON 28TH AUGUST. 2017

Members Present:

l. Hon. Justice E.M. Githinji-Chair, JA

2. Hon. Justice(Prof.) Otieno Odek-Director, JTI

3. Hon. Justice Gatembu Kairu, CA

4. Hon. Lady Justice Linnet Ndolo, LRC

5. Hon. Justice Edward Muriithi, HC

6. Hon. Lady Justice Kossy Bor, HC

7. Hon. Evans Makori-Chief Magistrate

8. Dr. Okello-Consultant

9. Judy Muthiani-judicial staff

In Attendance:

10. Hon. Becky Cheloti-JTl

I 1. Roselyn Khamala-JTl Rapportour

12. Innocent Makaka- JTI Rapportour

I 3. Emmanuel Nyongesa-JTl

Apolosies:

l. Hon. Justice (Prof.) J.B. Ojwang,SC

2. Hon. Justice Kihara Kariuki, Alternate Chair and President Court of Appeal

3. Hon. Lady Justice Martha Koome, SC

4. Hon. Justice Joel Ngugi,HC

5. Hon. Justice Joel Onyiego, HC

6. Hon. Roselyn Oganyo, CM

Min ll28l8l2007z Welcome Remarks

Director JTI, Prof. Odek welcomed members to the meeting. He briefed members about JSC's

communication requesting an update of how far the committee had gone with the code. [t was

agreed that the consultant incorporates changes to be made in the meeting, then the committee

will look at the draft again before the same can be sent to JSC. The committee was also briefed

about Justice J.B. Ojwang's comments which were to be considered in the meeting.

Prof. Odek welcomed Justice Ginthinji, committee Chair who then welcomed the consultant to

take members through version 3 of the code which had changes incorporated from the Safari

park rekeat.
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JUDICIARY TRAINING INSTITUTE

REPORT ON

JUDICIAL CODE OF CONDUCT COMMITTEE RETREAT

HELD AT SAFARI PARK HOTEL

t6r:E - 19rs auGUSTr 2OLT

August 2OL7

Report on ludlctal Code of Conduct Commtttee Retreat Hetd at Sa|artpark Hotel: August 2077 o
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Upon receiving comments from the stakeholders'forum, the Committee met

and interrogated the report keeping regard to the stakeholders'views- The

Committee was of the view that a new Consultant be engaged- JTI was tasked

to get a consultant to work on the draft. Interviews were conducted and a Dr'

Johnson Okello, a Legislative Drafting Consultant was hired under instruction

to redraft a new version of the code that incorporates Stakeholders'views and

concerns.

)

JTI has held several meetings with the Consultant and an inception report was

produced. The consultant was furnished with tlrle degazetted code and all the

written comments from the Stakeholders' forum as well aS all relevant

documentation on the Code. He was also given the report from the

stakeholders meeting and also the status report presented by Hon' Justice

Edward Muriithi during the Judges'colloquium that was held in Mombasa'

The new Consultant was instnrcted to;

i. To come up with a revised draft of the code of conduct and Ethics for

Judicial officers taking into account all the views and concerns raised

during the stakeholders' forum

ii. To come up with the tracked changes in the code to be presented before

the committee

iii. To Come lrith explanatory notes after tracking the changes

2. Remarks by Dr. okello - Legislative Drafter, consultant

The Legislative Drafter started. by thanking JTI for engaging him to redraft the

code. He briefed members on the changes he made to the code' this included

the following;

code to use direct language as opposed to passive
I Redrafted the

language.

Report on ludicial code of conduct committee Retreat Hetd at safaripark Hotel: August 2077 4
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Day Trvo: FridaY 18th Augustr 2OLT

3. Session 1: Brief from Dr. Okello on the incorporated changes arising

from the previous daY's discussion

The Consgltant took members through the incorporated changes in the draft

arising from the previous day's consensus, the following changes were been

integrated;

a) There was need to define 'Commission'which has now been defined'

b) Definition of judicial office- distinguishing between administrative

function and judicial function

c) Definition of primary employment has been deleted

d) provision on gainful employment is now included in the code

e) the word .enforcement'in clause 4(i) has been removed and replaced with

'implementation'

0 clause 5 (d) on application of the code to candidates and applicants for

judicial Office/retired Judges has been deleted

g) clause 11 (2) has captured provision on bribery as was in the first draft

of the Code

h) It was proposed that the section on recusal shoutd stand alone' import

tlre degazetted provision s (page2411) Clauses 6,7,8 should come back on

the recusal Provision

i) on recusal, add lawful reasons to be recorded as part of the proceedings'

j) clause 21(1)-'Chief Registrar'to be deleted and be replaced by the

Commission'

k) clause 2l (3)- 'chief Registrar' to be deleted and replaced with

'Commission through tlle CJ'

1) Clause 21(3) 'Chief Justice' and 'chief Registrar' to be deleted and

replaced with'Commission'

_l

)
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Members Piesent:

1. Hon. Justice E.M- Githinji-Chair, JA

2. Hon. Justice J. B- Ojwang', SC

3. Hon. Justice(Prof.) Otieno Odek-Director, JTI

4. Hon. Justice Gaternbu Kairu, CA

5. Hon. Lady Justice Martha Koome, CA

6. Hon. Lady Justice Linnet Ndolo, LRC

7. Hon. Justice Edward Muriithi, HC

8. Hon. LadY Justice kossY Bor, HC

9. Hon. Justice John OnYiego, HC

10. Hon. RoselYne OganYo, CM

11. Dr. Steve ouma-Deputy Director Research and Policy, JTI

12. JudY Muthiani-judicial staff

In Attendance:

13.

14.

15.

16.

Hon. Becky Cheloti-JTl

Roselyn Khamala-JTl RaPPorteur

lnnocent Makaka- JTI RaPPorteur

Emmanuel NYongesa-JTI

Apologies:

L Hon. Justice Kihara Kariuki, Alternate chair and President court of

Appeal
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MIIYUTES OF TTTE JUDICIARY CODE OF CONDUCT COMMITTEE MEETING

HELD AT JUDICIARY TRAINING INSTITUTE ON 16TH JIJNE.2OT7.

Members Present

1. Hon. Justice E.M. Githinji, Court of Appeal - Chairperson

2. Hon. Justice Kihara Kariuki, Court of Appeal-lnterim Chairperson

3. Hon. Justice Otieno Odek, Director, JTI

4. Hon. Justice Gatembu Kairu, Court of Appeal

5. Hon Lady Justice Martha Koome, Court of Appeal

6. Hon. Justice Edward Muriithi, High Court

7. Hon. JoelNgugi, High Court

8. Hon. Justice John Onyiego-High Court

9. Hon. Roselyn Oganyo

10. Judy Muthiani, Naivasha Law Courts

In attendance:

l. Dr. Steve Ouma-Deputy Director Research and Policy, JTI

2. Hon. Becky Cheloti, RM JTI

3. Emmanuel Nyongesa, JTI Secretariat

4. Innocent Makaka, JTI Secretariat

5. Roselyn Khamala, JTI Rapportour

Absent with Apologies

l. Hon. J.B. Ojwang, Supreme Court

2. Hon. Lady Justice Linet Ndolo,ELRC

3. Hon. Lady Justice Antonina Kossy Bor

4. Hon. Evans Makori,CM Mombasa Law Courts

AGENDA

l. Welcome & lntroductions

2. Review of minutes for the previous meeting

3. Review of Report for the Stakeholders' Forum

4. lssues arising from the Stakeholders' Forum

L
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other is public officers. Stakeholders felt the document is voluminous because of the

identical part for judges and magistrates- A member said the reason is because there was

a fear if the 2 are combined, there wilt be a contention considering the procedure for

removal of office for judges is different from that of themagistrates. Th is is the reason it

was decided that the 2 parts remain the as they are,

Part 1 of the code covers state officers, part 3 covers judiciary officers who are state

officers and some are public officers. It should be stated at the preamble that part 3
includes Kadhis and Registrars.

Resolution

It was agreed that we retain the 3 codes in one. Stakeholders will need to be sensitized

on the same. In the Leadership and Integrity Act, Section 52(l) provides enabling

provisions for public officers to have a code of conduct.

MINUTE Osll6l06l2017: RECOMMENDATIONS

Draft the code in the forms of regulation because under article 47 JSC cannot make a

reegulation. The committee may have to invite the drafters from the AG to help us with drafting

before it can be placed before parliament.

Content of the Code:

l. Part II Clause S(3)-Members were of the view that rather than dealing away with the

whole clause, the committee can let the Supreme Court discuss the clause both with the

provisions of sexual harassment then they can give their views to the committee.

2. Part (iv) (25) (3)-adopt definitions in the Sexual Offences Act.

3. Misconduct and gross misconduct-stakeholders were of the view that the committee

defines the two words separately. The position of the JSC is that it is only the JSC that

can define what misconduct is and what gross misconduct is. Defining it on the Code of
Conduct will be against the constitution.

It was resolved that the code should not attempt to define what misconduct and gross

misconduct is.
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.1.0 INTRODUCTION AND BACKGROUND

The Director fTI, Hon- fustice [Prof.J Odek began the meeting by giving a background of the process

Ieading to the day's convening- The meeting followed. cpncerns about the fudicial Code o[Conduct
and Ethics, Legal Notice No. 132 of 20L6 that was published in the Special lssue of the Kenya Gazette

Supplement No. t24 of 29th fuly 2076. The Committee was consequendy reappointed; its
membership was maintained and is chaired by Hon. fustice Erastus Githinji. Thereafter, by a letter
from the Honorable Chief fustice of 2Oth February 2017,several stakeholders were invited to submtt
their views, which process had culminated into the stakeholder's workshop. The objective of the

meeting was therefore to:

a) Receive yiews of the various stakeholders on the Judicial Code of Conduct and Ethics, 2016
(zero draft).

b) Collect views and identiff areas of consensus and areas of divergence on the basis of which

the draft Code would be improved..

1.1 OVERVIEW OF THE CODE OF CONDUCT

Hon. fustice Githinji, gave a brief overview of the processes leading to the development of the |udicial
Code of Conduct and Ethics. The process t}rat led to the development of the current dra-ft Code had

been revived again in2Ol4, and facilitated by the fTI. It was required to consider the issues raised

with the draft previously developed with the assistance of a consultant/expert on Bangalore

Principles, while also ensuring that compliance with the Constihrtion, 2010. Therea-fter, two
consultants were engaged to assist the Committee and came up with differentproposals on the code.

Consequently, another consultant was engaged to support the Committee in harmonizlng the

divergent proposals and develop a dra-ft code that would be considered by stakeholders. This was

followed by several Committee meetings to consider the draft

The |SC as well as fudges and iudicial officers were engaged. The Committee grappled with several

issues including whether or not to have the Code as an Act of Parliament, and following consultations,

it was resolved at the meeting held in Mombasa from 6th - 10$ April 2017 that the Code would be

prescribed by the fudicial Service Commission not by the Chief |ustice as zubsidiary legislation under

section 47 of the |udicial Seryice Act It was also resolved that there would be one Code of Conduct

with three parts for judges, fudicial officers and staff. The Committee also led a series of stakeholder

engagement sessions around the country. The various viewed were collated and incorporated into

the final draft The Committee held its final meeting on L0th fune 2016 and the final draft Code

presented to the Chief |ustice on 15tt lune 2016.

Following the recent reconstitution, the Committed determined that the 2016 Code would be the

basis for engagement with stakeholders as the zero drafE |ustice Githinji noted however, that the

recommendations received would give direction on the best approach to take towards development

of an acceptable Code. He added that the draft Code had taken into consideration the Constitution,

the Leadership and Integrity Acr, the Bangalore Principles, Public Officers Ethics Act,ludicial Service

Act, the 2015 Court of Appeal Organization and Administration AcL the High Court Organization and

Adminisfration Act and the Magistrates Courts Act

3
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- Complaints raised before the fSC whichdo not raise grounds justi$nng removal or disciplinary
action oughtto be cascaded down to the tnstihrtional organs for intervention

- Peer reviewshould also be accommodated to operate appropriately freely without
apprehension ofcontrol by the fSC

- There is need for clear dernarcation of roles of the fSC and the fudiciary.

Hon. fustlce Nduma Nderi as a member of the Council adopted the views by Hon. fustice Mwongo and

welcomed views from other stakeholders.

2,L.4 f udges of the Supreme Court
Hon. f ustice f.B. Oiwangl highlighted his written views proposing the following:

- General: Aspects of the Code that would underrnine integrity and independence of the fudiciary
should be removed.

- Clause 5
- 5(3)t should be deleted for being inconsistent with Article 160[1) of the Constitution as it

seeks to direct a judge on how to discharge his work in court The clause touches on

matters that are tle substance of the hearing which are determinable by the iudge alone

and appealable to the higher court The Code in this respect also disregards that fudges are

only guided by evidence and the law as they perceive and should not be directed as the

Code attempts to. Further, only the court determines when not to take judicial notice of a

matter accordingly as prescribed by the Evidence Act
- 5(5) should also be edited, taking note of the safeguards to judicial independence.For

instance comments by a court in the discharge of its duty on a matter resting with another

court should not entitle a non-judicial authority to commence disciplinary proceedings

since discretion tn that matter emanates only from the courL Furthermore, privileges and

irnmunities to judges under the |udicature Act mustbe respected

- Clausesll(4)(d), 19(4)(d) and 25(3)(d);the proviso should be amended by striking out the

paragraph and replacing it with the following clause accordingly:

'And in any event, even norrnal and consensrul sexual behavior of any kind shall take

place away ftom the workplace.'
- Clause 13: Provisions on disqualification of a judge need to take into account instances when

disqualification may be dispensed with if no other tribunal can be constituted to deal with
the case (rule of necessity). Furthermore, the avenue for determination of any question of

disqualification is for the court only, not a question for regulation by the Code.

Hon. Lady f ustice N. Ndungu gave additional remarks, which would be complemented by written

views to be shared. She noted the following:
- N*y Code or 2003 Code: there is need for considering the rational for having a new Code of

Conduct yet there was an existing 2003 Code. She proposed that focus should have been on

improving the 2003 Code as opposed to developing a new code which failed to take into account

sorne positive aspects of that Code.

- Form and str-ucture
- The Code as drafted is not clear whether it is meant to be a Bill, regulations or a handbook

I

7



,(c
6

'suolslrep Eupelguoc pue tulddoqs

unJoJ ul tlnsal ppo/vr tEqt sustupq3au Jo uouurlldnp lsulete pren8 osp plnoqs fietctpnl

aql 'palsllar aq p1not{s quteldtuoc IP alpuut{ ISI eW Suyreq Jo uoulsod aq 25[ {o aWpuDW -

'sassaufl A sB uollEruJoJur apnoJd ol sraogJo plllpnI

pue sa3pnt paau os1p ppo/vllerfl ssaootd .&reu11drcs1p luanbasqns P ul qllivl lIBap slulElduroc

qrns Suueq o1 pasoddo su uollpzllull3m r(ue tuuagns lnoqlyv\ lJnor ul quBtt11l r111rvr IPap

ot sraf,gJo tplrlpn[ pue sa8pnfuopsuEs o] suolsl^ord ro; peau sr aJaIO :s1uo6!tt1t4s1und oi Jal^od
'fpauar alBgdorddB ue appo-rd 01 -laplo

ur sJolcEJ Euunqpluoc Eupu8oJ]atul fq tutqsrund o1 pasoddo se Eupslsse ul aAIf'PoId arour

aqpFoqsdrelcrpn[aql.uslloqorpJo'ssaulcls'rtfulqBslpsPI{f,nssrolrPJe^pEsnpf,aslutocar
o1 Eu1[u; €uluaa:atulJo pEalsul Euruopcues uo snsoJ qenu oof sarut apoc aqJ :apq aqllo auol '

'alqea3JoJua suolsraor d

aqla{BtuolFnpuorsluolslunouElsq/\/Iaqlrf,sa:dolpaau{'npu@slwlouopn4tonaloS-
.sa8pn[olalqucllddEeIoluaqo].paJaplsuof,alaqPInoI{sslql.sJa]ugoplclpn(pue

sa3pnt -rog upr{t $eralu! Jo t rguoc uo JJEis JoJ txetuor rap!.,ra B sepuo:d apo3 at41 :@) (fl 7z uanzas -

or aru areJ ar uo paz,u o*r'rr aq p*oqs i:ff T;IIffi : il#X#;;:*i;iffi]]
r3V SJIWA

sra3UJO rllqnd ar.R pue pV ,trU8arul pue dlqsrapual aIO rapun patespue apo, at1l osle

sl 1 terp t asnulf, ro alquEaJd aq1 u1 uorqnord B rnl/vr lov acLLIas PlrtPnl aql Japun PepBue

sr apof, aqt lErR uonBrggglr E tpyr\ tlv sllqtg srerUIO rllqnd aql puu frV dfUtaful pue

drqsrepual .py ac1ruas pplpnl aqt tupe:qrua apof, aalsuaqarduro, auo eq pFoqs ereLII -
'uopnlfsuoS atn

Jo 09I alrEUV Jo anil1a {q sracggo elsls arB otl/t^ sracuJo plepn( pue satpn[ o1 alqectldde

fcV ffUBatul puE dlqs.rapeal aqt rapun patespua apoo Jaqlo arfl Japlsuo, o] paau sl aJeql -

'dlsnoau4purls alerado ppo^{ sepoo o^ l
atp rarltaq^ ro apoS g00Z ar1r spada: apof, 9I0Z arfl Jal{leq^ paguElc aq osle pmoqs ll -

TrV srlqrg sraf,UJO rllqnd aql Jo S uorpes raPun patus;aua apor aLP oslP aql s! l'V
aJI JaS plJlpnl aqtJo /t uoBras raPun aPoS 9I0Z aql rar[]aq/t^ uo paPeau sI uollPf,UlrEl) -

ifiLq alqwllddo uo,tlttpt7 -

.uolssluuo3 arlilas PptPnl aqlJo uosrafuluqf, aLR sP i(l1cedec slq u!

apoS ar{t JJo utls pFoqs arpsnf;alq3 arp lcV a]plras Ptrlpnl aql rapun apEuJI gEls puE sJaaUJo

1glrlpn[ 
.satpn[Jo s]It{.la puE pnpuoc aq1 uranot tEqt s/r^EI alqeclldde raqlo puE paqqlqnd s1

apof, ar.{t qrlq/u rapun irAEI aqt srelllo Euoue ro; turpBo.rd pepnlrul aq pFoqs :g amolt/alqwDard -

:suonppuouu03aJ

tuyvrollo; a1;1 appu IpJaueD faurogy aqt Jo atUJO aq1 Eupuasaldar 'etuu815 t{qlnEag 'Jhtr

lerouag fauro3ly aql Jo arSJO T'Z'Z

srap Jorla{4s lBuraug z'z

spuru ro;tuppuos aJE selpElar e:aqrta8uplas Illrueg E ul ef,uEgsul JoJ /qnF,lPrfieu1p:o

uB asy\ raqlo s-I tpq 
^ 

tuglqlqord dn pua r(eur pue'srural plauat.rhaa u; pasanqd :[ilgZ uon)as
-sAqEU uBrunq pup suropaa{ IEAuauepury EupJurllJo }rajga eql aaeqlou pJnor{s epof, aIB ;lDraual

(

l

I



2.2.3 Office of the Director of Public Prosecutions
Ms. Rhoda Ogoma shared oral views of the ODPP as bllows:

- Drafring: Need Eo consultwith the State Law Office in respectof drafting.
- EACC approval should be complied with.
- Anchorage: need to clariff Lhe parent law under which the Code ought to be anchored As

currently structured, t}te Code has been prepared pursuant to section 47 of the fudiciat Service

Act yet its focus is on compliance under the Leadership and Integrity Act and Public Officers

Ethics Act
- Dtstinction between state and publia offcers: separate Codes for state officers and public officers

should be considered.
- Drafitng languagez should be reconsidered, to make the document simpler, for easy reference

and avoid too many restrictions by reference to too many donts'.lt is advisable to consider both

obligations with rights, including incentives.

2.2.4 Law Society of Kenya:
Mr'collinsodhiambo,theDeputycEorepresentedtheLSKandgaveoralrriews'addingfurtherviews
would be received from members. He shared the followingviews:

- Purpose of the Code: the Code does not meet the threshold required of a Code, i'e. to foster judicial

integrity, independence and foster conducive atmosphere at the workplace
- Drafiing language used is exEremely absolute and dictatorial and needs to avoid use of such

terms such as shall not.The provisions should also take into account matters that should be left

to the discretion of judges and judicial officers. The Code should be focused on the long-term

good and maintain respect due to judges and judicial officers. The drafting should be SMART

(Specific measurable, achievable, realistic, and time-bound).
- Scope of prohibited conduct: certain conduct should not be legislated e'g. iszue of relationships.

- Mandate ofJSC:Powers of the ]SC as expressed in the Code are beyond the constihrtional limits.

- Simpltfied document. The Code should be a simple document or ease of reference and

consumption. The 2003 Code should therefore, be considered as the working document on the

basls of which improvements can be made to ensure compliance with the Constihrtion.

2,2.5 FIDA Kenya
FIDA Kenya shared both oral and written views, presented by Ms. Nakiti Fiuwanga as follows:

- Interpretationsedion
- Immediate family - Include the word any other before person living in-'

- Spouse: the definition provided under iudges and judicial officers should be combined

- Primary employmeng: should be amended by addingjudge andiudicial oficer

- sections ap); s[2); u(Q@); 16(2) Equalip: reference to the term pregnancy is sexist and

should be deleted. The Code should adopt the grounds considered under the Bangalore

Principles (Para. 5.1).

- Ed.itorial changeszCapitalize the terms/u d.ge and,Judiciary uniformly throughout the document

- Sectton ll(4):should be reconsidered in view of the fact that sexual relations at the workplace

between senior and junior officers are not encouraged e.g. between a iudge/iudicial officer and

a secretary/clerk which can result in compromise or laxity at the workplace'

)
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- More positive language should be used, focusing on values and aspirations of the
ofganisation.

- The drafting language used in respect of the Bangalore Principles beingsoftlaw, should not
be adopted into the Code. The principles should ins'tead be infrrsed into the Code as
applicable principles e.g. Scotland and New Zealand.

' Use of terms that are ambiguous and subJective to perception should be avoided e.g.

reasonable obsetyer, conventtonally accepted standards among others.
- Focus should be on and assisting officers to handle issues and enable the public to know

ef,pectations, including provision for positive conduct as opposed to of don'ts.

Scope of restrictions: the prohibitions should not be too restrictive.
' Section 5(6)(5)(g):is too restrictive, need to be careful on scope of restriction since not all

representations by counsel were personal as to affect a judge's impartiality. The provision
needs to be qualified.

' Section 5(7): There should be discretion for a judge/judicial officer to determine when to
provide vwitten reasons for recusal which is not appropriate for every recusal.

- Sectton 7(10):the provision is too restrictive.
- Strict liability placed on a judge in some provisions in ambiguous terms without placing a

qualification such as knowledge of existence of certain facts. E.g. section 7(8), section 6(6J(c)
vtrhich presume that a judge has knowledge of economic interests of family members.

- The Code is too restrictive as to presume that judges should not lead normal lives.

Definitions: definition of terms should be harmonized and simplified i.e. family, spouse. Family
should be simplified to a person related to judicial oficer though consanguiniQt afinity, or
employment Deftnition of a spouse should be the same in respect of a iudge or judicial officer.

One Code or separate Codes:

- There should be one document for iudges and judicial officers.
- Docrrment should apply to dI categories of employees focusing on purpose of inculcating work

place culture at all levels. It should also be a document that does not cause discord among

ranks. There should be a single document as wzls initially contemplated, which approach does

not mean usurping of Constttution since the criteria for removal a iudge can be specially
provided for while other provisions remain equally applicable to all.

- Implications of the court specific statutes should also be taken into account i.e. the Court of
Appeal OrganisaUon and Administration AcL the High Court Organisation and Administration
Act and the Magistrates Courts Act, which if viewed strictly, would imply court specific Codes.

ltwas noted on behalf of the Committee, thatthe separation of the Codes was informed by the

Artlcle 168 requirement which only affects judges of zuperior courts.

- Others appreciated the difficulEy of having a single, in both context, content and structure

owing to the varied applicable legal regimes are varied'

I
_t

@,
15



{a
LT

' .uopeldddl inpraiqni oi uia6 
-pue 

sn6ne-lqriie ari zuo1s1r'ord aq1 ;o auro5 -

fu)lasnop -

dtqeu:edun s,etpn[ e peJJE ol sE leuosred eraan

Iasrmor sp suousluasa.rda: snopard IIE tou ef,uls pauqenb aq ppoqs :(6)[fl$)gasn?D '
q11eg poo8 u1

slue8uq o1 uanl8 a:uYtrs1sse lqlqord feu :(trfl asnop-qns 'pDorq oo7 t11otauad - I asnDD

'salll leuoslad uo anprptsar ue^e 13npuo3 pallqlqoJd uo aripdursard oot sl aPo) eql -

,sa!1 !^nlD lDl2lpn{ otlrase paleredas aq (€I) -
dlletad pu-e q5earq rog ssacord

Bulpnlcur sapleuad turpuodsar:o aql pue sepleuad sper]le pnpuo' s! t{Jlq/v\ puB arB3

Jo d1np ,ftosppe ,arpre.rd pooB'saullappB s114ua lualuo, tl3[tl/t^ rggelc pFoIIs apof, aILL -

pnpuo, Jo apos puB saldouFd tmlqla Jo uopaedas aq PFoI'ls arel{J -

?auuap eq plnol{s qf,Ei,Iq s! aJaql eIaIUt^ suopf,uBsJo sla^a'I -

3SI Iq uopua^lelu.I

fgpsn[ ol sB snoHas eq lou feur terfl pnpuoJslul pIIB uopsB f.reqldpsp rat$o Jo [EAoueI
.Qpm[ppoanleqlpnpuorsnur{;ue1eo1 'papuo-rdaqP1notlsl'npuooJosarro3e]ecluerajgto -

'ua}Isl eq ol spaaulEtll uoprB

tulpuodsauol eql puE pnpuo3slur ol lunolrrP slrP IBq A uo uopBsJBluap rBeI, ou s! aJaqJ -

'sJeJUo leppn[ parrt il satpnF;l pJq-trG-Id aq oslB plnoqs qqBe/\ Jo uopBlBl3ao -

truaussBrBtl IBru€sJo uoB[ugap uo suolspord

frotntgts qr!1 peu81lB aq puB ?eJaplsuoser aq plnot{s luaussEJEII JBnxas uo suolsl^old -

uo FeJaplsuoc luaugulodde'prervta:'aa;'as1uold tulppad

'a3uengur s_e sarpcerd 
_r.{rns- 

apnlry-1 or 
-napuedx3 "g-Pllott.tac.pce.td }dnrro? J9 uoFlugao -

'areld4rorta aql ul aseld alel trou ppoqs'roL Bqaq

IBnxes lensuasuos leql ap!^oJd o1 pagpou aq ppot{s lpnxes lensuasuo, uo suolsllold -

lsnpuos
palrqtqo:d

go adoc5

tteqdotd
lasnDo

(

l

(e) sz
;;ti;Brd
1dnuo3

(z)sr
G)G]i'
'@Xt)or
'(pXt)rr

'airinhiGjir,(BXTJZI
:Q)s:b)r

pnpuoJJo
uorlBJUlssEIJ

-LZ
---GlgZ

($s
luauratBtue
Jopl0r{illBls

frueutard urJatr atn ol aoualaJer elelaq -
'apo3 atn

fq palepBal lou puE paruasald aq pporls seplunuur! pue satalppd 'acuepuedapul IBpIpnl -

apoS eql r{q uopeptal JoJ sanss! aqlou pFotls asuap!^aJo srellEw -

uollrupsuoJ aql lo (f)ogl alsprv qlyra Icualstsuo,u! roJ alele6 -

inc;rp p-arrnlzuoiJre apo3 aql r{ p"lr"gr rffiJrlp luoila6 -

'pa8e8u e e q pF otls sreploqelns leulalxe_ pry. 
I_Buralu!_!n9 q -

cqqnd eql roJ leuuBtl, E sB lusluBqJaul lrEqpaal V -
'sermrnJN e^pl, n sunrtp B

raqlo luauelddns or alor d.roqapB qrpu 'f,Sf eql ulqfy usluBqrau /ttellil raad y -

suopetrcadxa uo luerrLrar\Aodura pue tu;u1eo apnpu! o1 uolspo:d uollquaueldul -

:S.LJ4!'I 'saBpnf tu5pperd 'atpnl ludrcug6 aqlJo a]UO leaddy
Jo +mof, $ap!sa16 €:3 - sqrsluBrpaur [Brualu! ratpo pue f,Sf Jo alor r$gep ppoqs sltlJ - luaular.rqgua

paulurPjr-eJeqPFoqsuls.tuBqraulueluaJJoJul - AuBd
s-uoBEpueuulorau oruoJaJ€t

snsuasrro]Jo sBarl/



Areas off.ontention
Reference Recommendations

Separution on basis ofstatutes
- Different sDatutes envisage different Codes of conducL The leadership and tntqrity Act

provides for a general code and speclfic leadership and integrity code. Another code is
envisaged under the Public Officers Ethics Act Reference to a code of conductis also made
by the Iudicial Service Act; the Court of Appeal Organisation and Adminisfation Acq the
High Court Organisation and Administration Act and the Magistrates Courts Act

- There should be clarity as to whether the zero draft code under the fudicial Service Act

encompasses all Codes enyisaged by the yarious statutes, thus repealing any other existing

code or whether they would operate simultaneously.
- fSC as a public entity needs lo have its own Code distinct ftom the ludiciary which also

needs to submit its own institutional Code under the Leadership and IntegrityAct
- The parent Act on which the Code is anchored should also be clarified. The zero draft is

anchored under the f udicial Service Actyet its provisions relate to requirements under the
Public Officers Ethics Act and the Leadership and Integrity Act There were views that the
parent Act ought to be the Public Officers Ethics Act which gives the fSC authority to
prescribe a code ofconduct

- There should be one code pursuant to all the relevant laws without repetition of contenl
- Reference to commission should be harmonized to clarify whether Commission referred to

is the JSC or the EACC Necessary amendments may be made to provide where necessary,

reference to the EACC means the Judiciary Service Commission

I

s(3)

siTl necGars" 
"

5,13(8)
Disqualification

224{jta -*
Conflict of
interest

Zero draft or
2003 Code or a
new code

Form and
skucture

- Should be deleted as it is inconsistent with the Constitution fot attempting to direct how a

!y{ge ltgutd con_ductaroceedi_ngs-, an{ th9_ref919: g!_n91c!9s on judicial inde_pendence

- Recusal is an aspect of judicial independence that should not be governed by the Code

- Discretion should be allowed in respect of recusal for judges and judicial officers to
determine whetler or not to provide written reasons for recusal

- Provisions rf,oufa 
"if.,*o*f"ag" 

tr,e.ul" of nu""itityin aitqu"nn&don
- lt should provide that a determination of an issue on disqualification is a judicial question

that should be determined in court
-- aauie Zzl4irf"iu"i"i *ia". tiope on luaicial staff than judges,

- Corresponding provisions should be made in respect of iudges and judicial officers more
- Other aspects of conflict of interest under the Public Officers Ethics Act, the Anti-Corruption

and Economic Crimes AcL_

The Committee should consider working on the basis of the 2003 Code and improve on it
to address gaps and ensure compliance with the Constitution.200S is still operational

Zero draft (Gazetted draft) null and void. It did not repeal the 2003 as it was not approved

by Parliament as regulations.

No rationale given to depart from the 2003 Code in order to come up with a new Code.

Positive aspe_cts of the 2003_no-t consiagrga ynic"lfs_a simpler documelt and easy reference

There should be distinction between ethical principles and prohibited conduct: ethical

principles, which are aspirational, ought to be applicable to all equally should be distinct

from aspects on prohibited behavior. This distinction would also inform what aspects of
the Code are advisory guidelines and those prescribing conduct that would at[act a

penalty.
It is not clear whether the Code as drafted is structured as a Bill or regulations'

0?
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4rH MAy.2ol7 AT JTI
Members Present

l. Hon. Justice E.M. Githinji, court of Appeal - chairperson

2. Hon" Justice Kihara Kariuki, Court of Appeal

3. Hon- Justice J.B. Ojwang,, Supreme Court

4. Hon. Justice Gatembu Kairu, Court of Appeal

5. Hon. Justice Edward Muriithi, High Court

6. Judy Muthiani, Naivasha Law Courts

Absent with Apolosies

l. Hon. Lady Justice Martha Koome, Court ofAppeal
2. Hon. Justice Joel Ngugr, High Court ,

-3. Hon. Justice'John Onyiego, High Court\t Hon. Roselyne Oganyo, City Court

In attendance

l. Hon. Justice Otieno Odek, Director, JTI

2. Dr. Steve Ouma-Deputy Director Research and policy, JTI

3. Hon. Becky Cheloti, RM JTI

4. Roselyn Ktramala-JTl Rapportour

5. Emmanuel Nyongesa - JTI

6. Innocent Makaka - JTI

AGENDA

1. Welcome & lnhoductions

2- JSC Resolutions & Status of the proposed code of conduct

3. Brief,on efforts to revise the Judicial Code of Conduct

4- Identification of procedural defects in the Gazetted Code of Conduct

5. Terms of Reference for Re-Appointed Committee

6. Stakeholders Workshop and approval of Draft progpamme

7. Judicial Code of Conduct Committee Workplan

8. A.O.B
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4' Facilitate stakeholder engagement on the Code of Conduct through the stakeholders

forums and validation workshops.

5' Subrnit Code of Conduct as approved by JSC to EACC for approval and onward
transmission to the National Assernbly.

6. Develop the Committee work plan for finalization of the code of conduct

MINUTE 610512017. STAKEIIOLDERS WORKSHOP AND APPROYAL OF
DRAFT PROGRAMME

The Judicial Service Commission directed JTI to conduct a Stakeholders Workshop to receive
input on the Code of Conduct. Communication requesting for input on the Code had been sent to
various staketrolders by the Hon. CJ. JTI sent a follow up communication inviting the
Stakeholders for a workshop to be held on 9th May 2afi at Safari Park Hotel, Nairobi. The main
objective of the workshop was to receive further input on the Code of Conduct.

Director JTI confirmed that input had been received from the ofEce of the Attorney General, the

Supreme Court, FIDA( K), & KMJA.

It was suggested that the progftlrnme for the stakeholders workshop should focus more on

receiving input from the invited stakeholders. It was fuither proposed that the Code of Conduct

should be presented at the Magistrates Colloquium to enable Judicial Officers submit their views

as internal stakeholders.

MINUTE 7105120172 JUDICIAL CODE OF CONDUCT COMMITTEE
WORKPLAN

t

A draft workplan was presented to the members as follows:

4

a'

No. ACTTVTTY TIMELIIYE PERSON
RESPONSIBLE

STATUS

I INVTTATION LETTERS
SENT FOR STAKEHOLDERS
WORKSHOP

26TH APRIL 2017 BECKYIEMMANUEL DONE

2. INVTTATION FOR
COMMTTTEE MEETING
SENT TO MEMBERS

DONE26TTI APRIL 2017 OLIVIA

3 REQI'EST FOR
PROCUREMENT OF VENUE
FOR STAKEHOLDERS
WORKSHOP

26TH APRIL 2OI7 BECKY/EMMANUEL DONE
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REPUBLIC OF KBNYA
Telep hoae : Na irobi 2Z2lZZl

Emai! jscsccreraliat@ rdiciuy.go.ke
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REF: JsC/ I

J UDICTAL SERVICE COMMTssIoN

P. O. BOX30041.00100

NAIROBI

FeUnrary 2Or Z,OIV

)

fire lfqn. Attorney General-
Sfate L,aw Office,
NAIROBI.

Ipo.. Lady JusHae Hannah Olnrengu,
Chairperson,
Kenya Women Judges Association,
NATROBT.

Hon Lady tlusHce Hedwtg Ongrudl
Presldent,

,ffigistra,tes and Jtrdge s Association,

Rctlred Archbishop EUud tVabukala,
Chairrnan,
Btrtrics qgld. Anti-cor:ruption Cornmittee,
NarRg, B,I.

ilhe chaltman,
fg]iamentary Account s C o rnmi ttee,
PARLIAMENT.

Ml. Jsai,c Okero,
Chairr.nar.r,
Law So-e,iety of Kenya,.
N4rIIOEr.,

All Mernbers of NCAJ
N.IJROBr

The Executlv. e Dlreotor
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that

and

Draft code of conduct be subjectecl to public participation for in -put

In

before the Code is passed and adopted by parliament.

regard, we attach the Draft code of conduct and Ethics for Judges,
officers and staff developed by the JSC and urge you to

kindly us your views and suggestions on the sarne within the next thtrty
(30) to facilitate further p.rogress on the same.

Yours

HOlt[. EGH,
CIIIEE.

The Director
Judi ciary training Ins ti ttrte
NAIROBI

Encl.
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THE ruDICIALSERVICE ACT

(Crp. l858)

THE JUDICTAL CODE OF CONDUC'T AND ET}IICS

240c)

29th ,lnlv,20l6

Cirilr.i(,n

Intcrprstation

Pr\R'l- I-.PRULIMINA Ry

l.'l'his Codc nury bc circd as rho Ju<liciol Codc of C'ol.lduct rnd
Erhics.

2. In this Code, unless tho context olheru,ise rcquircs*
"confidential infonnution" rrenns inforrnation that has not bcen

tttadc n nratter of public rccord rclnting to pending cltscs, Bs wcll as
lnlonuuttoll not y0t nlodc public corrccrrring thc work of ony Jrrdgc or
trragislr'rrte relating to pcuiling c.scs. irrcluiliug notcs! drnlti. r.csiurch
popcrs, irrtcrnal discrrssiorrs, iuterrraI urcurornirla, rccurrls ol irrternll
tlcliberrtions und sirnilar popers;

"Codc" rneans ftc Juclicirrry Corle of Conduct and Ethics;

."fiduciary intcrcst" includes rclationships such as those
associnted.witlr s busihess psrlhcr, nn cxccutor, n<liuinistrator, s tnrstec
and guardian.;

. "immediatc family" includes, spousq son, daughter, brother,
stster, parent, grandparenr, grandchildrcn, farlrcr-in-law. nrothcr-in-lary,
sister-in-low, brorhcr-in-krw, sorr-in-larv, dnughrcr-in-lnw, stcpf0thcr,
steprnother, stopson, stepdaughter, stcpblofher. stcpsister or person
living iu thc househokl of a Judge or juclicial officer;

"Judge's fnmily" includes a Judge's spousc, son; duug,hter. son.
tn-law, dgqghter-in-law, or otlrcr pcrson who fonns part of the Judge's
household whcther as a relutive, companion or crnployce;

- "Ju{gels spouse" menns the wife or hrrsband of a Judgc nrarricct
under any recognized system of law in Kenya;

. "judicial officer's larnity" inchrdes a judiciol offiser's spouse, son,
daughtcr, sorr-in-larv, rlnughter-iu-lnw, or. irthr:r pcrson rvho ibnlts purt
of rhe judicial officer's househol(l whethcr as a rclativc, uornpanion or
crnployee;

"juclicial officcCs spousc" irrclu<.lcs any pers(ln who is in a
relationship with the judicinl officer rvhiclr, but for thc absencc ol
rnorrlage. has the character of a r,clationship between hvo persons who
arc married;

"judicial staffmeurbcr" insludes every employec of rhe judiciary
whethcr cosuol, perrnailent, or on contrachrol bnsis but does not inclucle
n Juclge or n judicial officer; and
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. ,. . 
(2 In pcrlbrming judicirr:l duries, n judge shall bc intlcpenclcnr oI

Ju(lrclirt coilengucs in respcct of decisions that the judgrl is obligecl to
nrake indepcnduntly.

.. . (8) A-Judge shall cucourtgc lntl upholcl sirlcguarrls lbr the
tliscMrge of jurliciirl dutius in uirlor tu nnirrrnin ilncl cnhnnc!- rlrc
instinrtionnl lncl opcrarionol indcpcndcncc of rhe jurliciary.

. (91 A Judge shall exhibir an<l promote high strrnclarcls of judicial
conduct in sldcr to enhancc p*blic c.nficle,ce i, the juclici.ry, which is
fi.rndamentul to thc rnaintenuncc oljuclicial indcpr:ntlcncc.

(10) n Judge rvho is assigned an adminisrrarivc rolc sholl
ptornote jnd.icinl in<lependence in the discharge of such cluties, and
shitll coope*rrc rvirh orher.judges in rhe disciurrge of thcir jurricial
cltrtics by ensuring a urriry olpurptrsc nnd collc,rrialirt.

5.(l)lnrprrrriulity is csscntinl ro thc propur discharge of thc
judicial office un<l n Juclgc shnll protnotc irnpariinliry nnt o-nly to tl,"
dccision itsclf but also ro thc process by whicli the dccision is niudc.

(2) Impoftiality rcquires thut a jrrdge shrrll nrake tlccisions bosed
on objective critcria, rather tlran on tlie basis of bias, pncju<ticc or
conferring ttre benefit to one pcrson ever nnolhcr fo, i,npioper*r"asons.

(3) A Judgc sholl neitlrcr initiate nor consider ex purre
cotrmrrnicnrions on thc rrrcrirs. or proceclures nll'ccting rhe rncrits of n
proceeding thut is bcforc, or coultl corrtc btforc. thelrrclgc cxccpt ns
authorisod by lirrv.

(4) A judge shall. us fur as is roasorrable, so corrclucr hirnsclf or
hcrself as to rninimizc tlrc occasions on rvhich it will bc necessary for
thc jtrdge to bc disqualificd frorn heariug or dcciding casos,

(5) A judge shall not knowingly, rvhile a proceedirrg is bcforo;
or could cornc before, the judge, rnake any iourrnent thut rnight
reasounbly bc. cxpected to affcct the outcotne of such proceecling or
tmpair the nranifesr of fairncss of thc proccss, nor shull thc judgc make
{lny conlrnent in public or othsrwise thnt ntight aftect tlrc fair trinl of
any person or issuc.

(6) A Judge shall clisclturlify hirnselt or herself in any
proceedings ir, rvhich his or her irnpartialiry rnight rcrsonably bc
qucstioned, thrt is to say ifthcjudgc-

(a) is a party to the procecdings;

(b) was or is a marcriul rvihtess h the matter in controversy;

(c) or a rnember of the judge's farnily, has an econornic or othcr
irrlerest in the outcotnc of thc rnatter iu controversy;

(d) hns personal knowletlge crf disputcd cvidcntiary facrs
concun ing the proccedirrgs;

(e) has actual bias or prcjudice concer.ning a pruty;

('0 hns u personal.interesl or i.s in o relltionship with n pcrsou
wlio hns t persorral inter:csr in the outcornc of the matter;

Irnprrnhlity

@,
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(7) A Judge. likc any othcr citizen, is entitled to frccdorn of
exprL.ssion, bclief; nssociation anrl nsserrrbly, but in exercising such
rights, aj.dge shall arrvays conducr hirrrscrfor hcrsolfin such o riranner
irs to prescrve the.digniry of rhe judiciar office a'd rhe inrpartioriry und
rn<lepcnrlcrrcc of thc judiciary.

. (tl) A Judge shall nor usr. or lcnd the prcsrigc ol rhe jucliciul otTicc
to ad.vancc the private intcrests of the Judgc, u nrernber of the J,,,lge's
[a'rily or of anyonc elsc, nor shall a juclgi convcy or pennir orheri to
oolv:y thc irnpressiop thnt aqyone is in a specini posiiiou irrrproperly
to influence tlic Judgc in the pcrflonrronoe ofjudiciai duties

(9) A Judge sholl inform hirnsclf or hcrself obour thc juclgc,s
personal firtuciory intercsts nnd shrrll rrrukc rcnsonrrble cflbrri tibc
intbrurc<l ubour thc finrrncill intcrcsts of rnernl:eru of rhe judgc,s farnily.

(10) A Jrr<lgc shall trot s$t.vc us iur fltlrrrinisil.rrtet.t ci(ccutor or
trustcc of nny estittc esccpt thc cstirtc ol a rncrnbcr of thc juclge.s
fnrnily only il'such scrvir:e rvill not intcrlcrc rvirh rhc-prripr
pertbrrnance ofjuclicia I cluties.

. (ll) A Jqctge shall rcfrain from financinl rrnrl business dealing.s
that tend to rqflect aclversely on rhe.jurtgc's irnportiality, interfere rviih
the proper performance ofjudicinl dutiei, exploir the juOiciul office, or
rnvolve the Judge in tlansactions n,ith lnrvyers ancl otlier persons likely
lo corllc bcforc thc court in which lhc Juclgc servcs,

(t2) Confidcnrinl intbnnation ucquir.cd by a Ju<lgc in tlrc judge,s
judicial capaciry shrrll nor bc used or disclosed by rhi Jurlgo io, iny
other purpose not rclotecl to the Jrrrlge's ju<licial duries.

( I 3 ) Subject to rhe provisions of any othcr |tw, a Judge may-
(n) write, lecturc, ti:och and participate in activities concOrning

the larv, the legol systcm, the adrninisrrarion of jusricc oi
rclated matlers;

(b) appenr at a public hcaring bclorc nn official body conccrncd
with nrattcrs rclating to rhe lirw, the legal systenr, the
adrninistlation ol justice or rclalcrl mattcrs;

(c) serve 0s a mcmbcr of an o[trcial body, ol othcr governorcrrt
cornrnission. comnrittco or advisory body, if such
membership is not inconsistent wkh the pcrceivecl
irnpartiality tnd poliricnl neutrolity of a Judgc; or

(<l) engage in other Bcdvities if such nctiviries do not cletract
frorn the dlgrrity of lhe judic.ial office or othcnvise interferc
with the perforrnancc ofjudicial <luties:

I'rovidccl rlrnt rro snlury ntny bc payoblc to a Judgc for the
petfornrnrrce ol any ol thc activities nrenlitrned under th is sub nrle.

(14) A Judge shrrll not pracricc law by offering legal ldvicc or
drafting pleadings for lirigrrnts or mcrnbers of the pubiic, ivhetltcr lor a
fec or frcc of oharge rvhilc tlre holdcr ofjudicial olficc.

(15) Subject to aoy legal rcqp'irernents relating to public
disclosurc, a Judge rnay rcceive a token gifl, arvard, honoraria,
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,.._,,_,-(l), 
A Judg.c. sha.ll ttevorc thc Jlclgc.s Prolessionnl actiyiry to

Jtrdrclal <luries, rvhiclr irrr:rurrc .or onry thc ferrorrnuncc of jucriuiar
frnctiorrs and responsibilities in ao.,.t on,l rt.'c,'.,rnki,,g of dccisions, but
atso other tasks relcvant to rhe j,dicitrr olficc or thc criurt's opcrntions.

. - 
(1) r\ Jutlgr'shnll lnkr; rcnsonublc litslrs to rluiutrrin rrntl enhonse

thc Judgc's.kuorvlc<rge, skilrs rur<r pursou.r tluaritics rrcccssirry |.r tlrepropcr pcrto'ruurcc .r' ju<ticiur dutius, taitiug atlvantuge 
'for 

thar
ptrrpose oI the rrainirg and othur facilitics ihat shoulZ bc rnacle
avilrloble. under judicial control. to Jrrdgcs.

. (5) A Judge sholl kccp hirnselt' or hcrself infornred about
relcvant tleveloprnents i' the rhw, incruding internntionor convcnrions
and othcr insrnrmenrs estlblishing humarr ri[hts norms.

(6) A Judge shall.perform all judicill durics, inclrrcling rhe
dclivury ol' rescrvcrl decisit_,rs, ulficicntiy, fairly onrl rvith rcasoiruhlc
pt'otltFulcss,

(i) A Judge shrrll nninruin orrlcr ancl rlucorunr in all
proceedings be[ore the court rrnd be patie,t, <rignified nnrr courteous i'
f-lljtol, to litigonrs, rviruesses, turvyeis an<r orhe-rs wirt' rvtorn it'. iiiag"
cletrls irr nn ofliciul ctpuciry. Tlrc Juclgc shall rcquire siruilur conduu-oI
a(lvocutes, court staff and other persons bc,fore thc court.

(&).. A Judge-shnll nor cngnge iir conduct incornpntiblc with rhu
orlrgeut discharge oljudicial duties.

(9) A Judgu shull, rvithiu thc linrirs rrl,his or hcr pr:rvcrs, atlopr
proccdurcs to facilihrtc irnd prourtrtc ilcccss to justicu as cnvisagctr in
the L'onstinrtiorr of Kcnyn.

( l0) Subject ro inrlivirlual irrrlupentlence ol a Jrrdgc, a Judgc wlro
seryes in a-collegiute bcnch shall ma.intniu orderty consuhations with
collcngucs for purpgses of aniv.ing at a judicious dccision.

., .10. 
(l) Corruption umong mernbers of thc jutliciury underurines

the rule of lorv nnd affccrs public conhdence in thi juaicia'i sysrern.

. -(2) A Jtrdge or any merubcr of the Judge.s fornily. shull neither
{tsK Ior, nor nccep(, any bribc, gift. loan, hospirality, aclvuntnge.
privilcge or favour in relutio' to nnyihing <rone or rd ue aonc or orniticri
to bc donc by.the Judge in corrncclion with tlrc pcrforrnancc ofjudicial
drrtics, or rvhiclr ,right *:usouably be perr:civeil .s bei'g interdcd to
rnltuence the pertbnnonce ofjudicitl duties.

. (3) 
-A Judge shall nrsintain 0n honesr ancl ilnpeccable sonduct in

and out of court, whether in official or private c,,patiry and sholl at all
lirucs.rrphold-thc digniry and integrity ot ttre iurticinry to enhancc
conficlcncc of the public, rhe lcgal profession and liiiganrs in thc
inrpnrtiality of rhe Judge irnd of rhe ju<.liciary.

l l. (l) Scxull lrarassnrunt in thc rvorkplucc or othcr professional
ol social sihration unclcrrniucs thc dignity oI tlru victiur an<l
courlrrourises thc ability ro perfbnn thc duties of thc officc.

(2) A Judge shall kecp hinrselt' or herself infornre<.I irbotrr aucl
observc thc larvs and policies relating to sexual harnssrncnt.

Aicountrbility
url prolribirion
f,Bninst corrupt
practices

Pnlhihirion
rg;rinst st rrrll
hrtrstlrtcttl

a8
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(n) llre race. sex, gentler., 
.pleglancy, maritnl stnfus, hu.althstnhr, ethnic .or social oigin,'colour, ago, disability,religion, conscicncc, Ucfief ioiitiJ irssocintion, culnrre,

drcs-s, rralionrliry. socio-ccouoirri" rrono, languugt. or pluccot birtrr, or orhcr irrctu*.,r gr"u,iii"iir i, ,iiiinii,i.riii,,c,
rv ilucsr-, a!:r:usu(l pcrsrrr, p ll in ii t.f or tlcl.enda rrt ;

(b) thc ju<riciar .rrir:er's pu.sonar t'cclings cunccrnirrg a victirnol'crirnc, rvilne.ss. accrisr:tl p"rror, ftuinriff * 0,..frji.fon,; or.'.
(c) control, dircction or pressure fionr arry petsotr or aufhorityclainring ro have an inicrcsr in o pu.ri.ri't"r.or.,

,. -- (5). A judioial qfliccr shall be.in<lepenttenr in rclntion to societyrn gcncral and in rclation to the pnrriculn; t.;ti;; ro a dispute rhar thejudici't oi'ficcr hns ro aajuaicuic il;;ii'J;Hi'n, ,.r.;.., nny extcrnatinfl.e.ce, intluccrrrenl, prussnre, thr.cat or. interfbreucc, rlirect or
i.ll,il':.,. tiour nuy q.,,,rr"i ,, fo. ony i"u..o,i,'",,.i'rr,.rr havc unfcuercrttrec(lor. l. ,cuirle a crsu 

.intpar.ti^ity, i, ir"rriiarrce rvirh his or herconscience and the applicutiori of rt 
" 
i"r" i"'tt t: ii,.,r.

(6) A judicial offrcer shall nor only be frec from inapproprialcconrrecrions rvilh, and influencc by. rh; .i."iuir" ,r,i i,igiri.iir.bmnches of governnrent, but rnusi .iil ,;;;i;n reasonnbte observcrto be free thcrefrorn.

,_.,._ 
(71 In perflorming judicial durics. a jrulicill officer slrall bcln(lcpendenr of iudiciar cirrrcrgucs in r.rp"i,i'-oi <rccisions thar thejurlicirl officor is otrligetl tt, nrak-e in.f 

"p"n,iliuiy. 
"'

(8) A judiuinl ofliccr shall cncounrgc anrl uphokl sal.cguards Forthc dischargc of judicinr <Juties irr orrcr r, rnaintain a.d enhauce theinstirutional arrd operational inaepenOence-of,i.r..;,r,ll.iory.
(9) r\ judicial officer shr, exrribir and proruote high sranrrar<rsofl. judicial conducr in or<ler to enhance p1,ilii"'"onnacnce in rhejudiciary. rvhich is nrnoarrieniar-'i;-';i; fi;;;"h'nce of jucticintinclependence.

, .. (10) A judicial officer who is assigned an odmirristrative rorcshull 
.pronrorc jrrrticiar incteperrdence ;. tr.,'. iii*.ir.rge or.such duries,anrl s'nll uoorrerflre rvirh otrier jurJi.iur 

"rri""rr i,i'iilc aischarge of theirjttdicial <luriu-s by enstrring n un-iry of purpos. u,rcf ,of legiuf ity.
13. (l) Imoartialirv. is essential to rhe proper dischar.ge of thejudicial ofRcc nn. a iuaicia.r om.* rt oiipiiin'oiiiinpurtioliry not onryto th' decision itscrf b,t also to rhe'pro.[rr'[y *iru, rhc decision ismadu.

(2) Inrparriari.ty requires thar * judicinr officer shail nr.kedecisiors based on o6iecrive crirerin, .;,d;il;;; oi., ,t,. bnri, of bias,
!]:.?.,9f* or conl'erriig thc benefit't, 

"rt ;;;;;; ovcr onorher rbrrxProPcr reasons.

(3) A jutliciur orticer shoil ncirhcr initiatr: rror c.nsicrcr ex r).rrrccon,nunicariorrs on the nrcrits, or p'.ce<rures uir..iing rhe rnerits,[nptocecding fhat is beforc. or courir .o,'rt. lr"ro.q irrJ.;,,,ri.i,,r u-rr,."iexcept as authsrisecl by larv.

Impnniuliry

t o
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. . 
(5) A judicinl officcr shall nor knowingly pcrmit a ntenrber oflhe judicial srnff or orhcr person s,,bj.rt"ti.'thc jrrclicial officc.r,sinflrrcncc, tlircction or. iurrhor:iry, ro nrft-f*, ,,i u.""11t, ary gifi, lonn,hospitnlity, rr<rvrrntagr', pri'iregc o, I,t:,,,,,. i,, ,.t,,,ir,,. to anything do'cor to lre rlone or onrirrcd trr b"-4u,,. i,, 

",iii"".ii",., 
u.ith his or hr:r dutius

or functions.

. .tp) n judicial oflrcer shrrll n.r nrter the subsrirncc of rcasons fbrru decisio, givcn orally, or rlre rrnnscrip; ;i;;;,d;., or o[ rhe sumuringup thereof,

., 15. ( l) Propriery, nnd rhr: appearanie of prupricry, is esscntiul r<rthe performance of iuiticint dutiei lnd ,. j,,iri"iir'oln..i ;il,ii;;;;;i;;rrct that tlcrncrurs thc o.flrqc.

(2) n judicial ofliuer.shall ovoi<l inrl>r.opriery and theaPpcnra,ce of irrpropriery in ail of rhc jutliciar orr'icer's acriviries.

_ -^ 
(3) As a subjecr oFconsrsnt public scnrriny, a jutliciol officermus.t accept personnl restrictions thni rnight be viewed;s burdensor,cby thc ordinury citizcn and stroufd Oo so iiieli-nnj rvirtingly.

^ . 
(4) A-judicial officer sha, conforrn to convenrionalry acceprectstandards of beh'viour anrl mororiry 

"t.r r'riJi'conducr riimself orherself in a rvay rhot is consistcnr *ii(,r*,rigiiiiy of rhe judiciar otrficc.

.. (5) A jurliciar ur'riccr sh.il, in his or hr,'r pcrsonar rcrnrions rvirrri.tlivi<lual r,crrrbcrs of thc lcgal prrf"rri.ri, nrtr[-pructis. rcgulnr.ly i,tlrc courrs, ovoid situ:rri.rr'*r,i.t i;.'l*;; ;:;J,rabty givc rise tosuspicion ol.appearance of [avouririsur nr"prr,Nf iry.

.. (6) -A judiciar ofTicer shail nor ulrow trrc use of his or. hcrresidence by r rnember of thc legal prof"rrion io'i..eive clicnts,

,_^_.,_(7) A judicial officer. like any other citizen, is cntitled ro
1:"^1Ylt ot expression, beliel, associarion and assernbly, but in
::Tl:,19 such rights, a judiciat officcr shail nlways conduci hirnsetfor nerscr'r rrr srrch a rl.l.rrcf as (o pl'cservc thc crigirity or thc ju<liciar
oft'icc an<l dre inrpartia I i ty rlrrrl irrrl clicrrdcu.. o i-tf i*],,0 i. irry.

. . _(8) . A judicial oll'icer shall nor use or lencl rhc prcstigc of thcjrrdicial office to aclvance-trre pavate intercsts ti iire.;uoiciar ofTiccr, a

fgf!:r ojllre jxdicial oflicei's farnity or of .,nvone .fr.. ,ioirtoii ,
Jusrctar oltlcer convey or pcnnit oiliers to colvey the irnpr.ession thut

1g:1-t,jt^,]l a spqciat positloL impropcrlv to influence'tri" :i,aili.iorrrocr ro ths pcrforrhancc ofjudicial duties

. .. .q) ^-A 
j,dicial ofT'icer shail infornr hinrscrf or her.self abrur rhejudicial officer's pcmoonl fiduciary inrcresrs unJrn*rr rnakc rcasorrablo

crrorrs to be inrormcd ubout thc financiar intcrcsts uf ureurbers of thejudic ial officcr's fanrily.

(10) A juclicinl otficer shlll not $et.vc 0s un a(lntilrish.utot.,
:x'*lt9r or trustee of arry estate except the estate of a rnembcr oIthc
JuflrcrBl olficer"s farnily only if suclr service rvill not irrtert'erc rvirh rhc
proper perforrnanee ofjudicial dutics.

hopricry
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Provitled thnt-
(D n jurlicial ofticur.nray parricipnle in volunrary tiurd-raising

only if rhc sorrre does not ref'lect acrvurscry rrp.n thc jucricirii
ol'l'iccr'.s irnparrialiry and if ir does nor-interter. ,ii,h th"
PCrtbnnancc ol thc jurliuitrl officcr's jurliciul dutics or
cornprornise thc jtrdicinl oft'iccr.s irnparti4lity in r lutur.c
cnse; nud

(ii) rvher:e a juclicial officcr contu.ibutes tory.rds or altcn<ts such
fund-rnishlg. thc jrrdicin:l o.fficr:r shall not pliry a centrul part
in irs orgariizatioir or preside over thc same.

16. (l) Errsuring equaliry of treaturenl to all belbre thc courts is
csscntiul to thc clue pcrfcrnnance of the jrr<liciol oftice.

\Zl A juclicill otficcr shall bc uware o[ aurl unclcrstarrrl"
divelsiry in socicty rnd diffcreuccs nrising fi.orn various rou,"..,
inclutli,g but not lirnitecl to race, se;(, pregnni',cy, nrur.itnl status, henlth
status, cthhic or social 

. 
origin, colour, agi, disabiliry, ."ligion,

conseicncc, beliefr, political asjociarion, .,,lruri,',lrrr., tongringc, i'taccot brrth or other like station hor,eih referrerr to as '.irrelevant-g,o-un<'r*.'.

(3) u\ judicinl oflicer shnll not, in the perfbrntance ot judiciol
duties, by rvords or con(luct, nranitbsi bias or prc.iudicc r,r*ur,l, n,ly
pcrson or group on irrelevirnt grounds.

(4) A judicial officer shirll car.ry out juclicial rlutics with
appropriote considcratio. f.r a[ pe'sons, sirch ns irre parties, rvitne.qseg,
krwyers.- court staff ancr jurliciar cofleagires, without crifrercntiutiou on
a-ny rn'clcvuut ground, ilnlr.lftterial to the propcr pcrformance of strch
duties.

. (5) .A judicial offrcer shail not knowingly permit court sraff or
othcrs snbjcc.t to the judicial officer's influencl,'<,lirectio. or.control toqruclentlate betw'ecn pcrsous conccrned, in a urattcr before thejudicial
ofticer, orr any ir.relevant gr.ouud.

(6) z\ judicial officer shirll not hold nrenrbership in arry
orgauization. thirr pr&ctiscs inviclious cliscriminarion on any irrelevarit
gtound, and shall not rrse the bcncfits or facilitics ol such an
orgtniz&tion to any significant extent.

- 17. (l) Corn_petence and diligence are prereguisites to rhe due
perf,orrnanee crf judicia I o ffice.

.. . 
(2) The judicial durics of a juclicinl ofticcr lakc prcccclence ovcr

all othcr activities.

_ (]) A .iudicial ot'llcer sholl devore rlre judicitrl oft'icer.s
profcssional .lctiviry to judiciol <tuties, rvhich include nor only tlrc
pcrfor:nranca ofjudicial funcrions anrl respo'sibilities in co.r arid the
tnnkhg of decisious, but also other tasks ielevant to tho judicial ofticc
or the courtrs operations.

. (a) n juqlicial o.ft:icer shall tnkc ieosonable steps to rnnintain nncl
etrhnnQe thc jrrciici.l officer's kno*,leclge, skills au<t personal qunlitics

Eqrrllity rnrl rron.
tliscrinrilarion

Profqrsionalisrrr
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(a) bullying or coercion oln sexual noturc, or tlrs unrvelcornc
rtnrl inapproplillu pronrisc olrcu.arrl.s ilr c.,icharrge lor sertrul
lnvo u rs;

(b) crerting Unrviu'r'iyltcd pr'csslrc fbr sesual irctivity or tiryours:

(.) nraking intentionnl or careless physicul contnct thnt is se,rual
in n.Bture; or

(d) unrvclconre scxual advrnces or r€qussls ftrr scxunl favour,
vcrbal or physicnl con(htct, sending ofsuggcstive elcctronic
tcxi ntcssagcs, picturr:s ancl vidcos or geshlrcs of n sexual
nature irrcluding noiscs. jokcs or cortrrrcnts, innrrcr.rdos
regartling another pcrson's sexunlity:

Plr.rvided thar, consc.trsual sr:xunl bchuviour rlrnt is birscd on
munrill uttractioil autl rcciprocirred shall not consrinrte scxrrnl
harlssurent.

(5) An uction moy be considcred to constitutc scxtral
harnssment if it is so frcqient and severe that ir crcutes a hostilc or
offensive rvork cuvironruent nrrcl results irr nn a<l'crsc ctnployrnent
{ccision irclrr<ling rhc victinr bcing rlisrnissed, tr.n.sl'crrctl, clcrnoiccl or
forccd to quir Ihcjoh.

(6) Investigntions into allegntions of sr.xunl harlssrrrerrt shull bc
corttluctcrj irr utrnost corrlirlcrrrirrliry antl shall tlkr: inro ilccoLrrrt tl.lc
circurnstancqs of n pnrticu lnr clsc.

PART IV_TTIE CODE OF CONDTJCT AND E]'t.ItCS FOR
MEMBERS OT ruDICIAL STAFF

20. (l) A judjcial sraff rncrnbcr shalt or all rimcs perlbrnr ofl'icial
<luties properly oircl to tttc utrnost ol his or hcr allitity tnd rvith
diligence, nnd sholl commit therrrselves cxclusivety ro trrc business unrl
responsihilitics of rhc oflir:c rluriug working hours.

.. (2) A judiciul sraff nrcurbcr shull cxpcrlitiously cnforce nrles
otrtl irnpleme't orders of rhe r:ourr within the liurits of tliqir authority,

(3) A judicial stuff rnernber sttall pcrfonn rhcir responsibilities
to tbe public in a rirncly, inpartinl, dilige,nt and courtcous monncr.

(a) In petfornling officiat <turies, a judicial staff mcmbcr shall
not discrirninote, nor manifcst by rvord or conduct, bias or prejudioe
basel! on race, colour, sex, religion, conscience, bclicf, cultuie, rl,"s.
lrrnguage, birth, cthnic or socinl origin, <lisnhitiry, rBci rrraritol stnnrs,
socinl or econoruic strtus or othcr likc uauses.

(5) A jrrclicill stnl'f rucnrbcr sholl nor cliscriminlrc by dispensirrg
spcciol fnvours to anyotre, Jutlicinl stnfl urcmbcr. shull not rrllorv
kinship, rank, position or [avours froru any Barty or porson to in0uencc
otficial acts or duries.

(6) A judicial staff rneurbcr slrall nrrt alter, fnlsifiy, clcstroy or
lnutilnto, or fail to nrnko required orrtrics on, any rccord rvithin thcir
conlrol. This provislon does not prohibit rtre alrcratiou or.cxpunctior.l
of r'ecords or doctrrrrent.s pursuant to a coul.t otdcr.

Pcrfornrcncc ol'
dutics
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d,ring onrployrnelrr i, thu.jurrici.ry rvrrcn <riscrosurc by crrrr.crrtjucricial
stutl'nrcntbcr ol thc siunc irrtrrrrriarion rvoultl constituru ir briach oI
cou firlcntiu liry.

22. ( I ) r\ cont'licl ol'inrercst crists rvhen.--

(n) a judiciol staff urernber's objectivc tbility or intlcpendence
ofjudgrnent in pcrfonniug olliciol duties is irtrprrirCd or may
rcusonably oppenr to bc impaircd; or

(b) a judicial stuff rncrnber, his or her. irnrlcdirrtc thnrily. or his
or her businsss or. olhr:r finnnoial irrtcrests, rvoulct derive
firranciirl girin bcclusc oIthc otfiuer's posirion.

(2) r\ judicial stnf[ rnctnber shnll avoicl contlicrs oI interesr hr
the perfonnoncc of ofticinl duties, A ju<licial stolf rncrnber is required
to 'exercise trrrnost alcrtncs on conflicts of intercst, anrl shnll disclosc
eo,nflicts to an rrppropr.iale outhority, and terrninuting thenr rvhen rhey
ansc.

. . . 
(l) Conflict of intcrest clocs not exisr if nny benc.tjt accrues to ajudicial stolf rrrembcr rs a nrernber of a profcssion, business or

orgnnization to thc s.rrc extent r$ arry dthcr nrunrhcr of such
Prrrtcssion, [rtrsincss ur orglnizution lvho rlocs rrot hokl a 1:ositiorr
rvith irr th e ju<tiuirrry.

(4) A juclicial staflmenrbcr shnll not .-

(a) cntcr into auy cultracr rvith thc judiciary tbr scrvices.
supplies, cqrriprnent, or leruse or sale ofproperty, [part frotn
thc cmployrne.nt contract rcl'nting to tlre juclicial sttff
rnembcr'b position; nor usc that position ib assist any
rnernber ol tlrc judicinl strfif'mcurber's intmsdintc fanrity in
securing a contract n,ith the juclicinry in a rnunner not
avililublc to ilny o(het. irrtcrcsled party;

(b) participcte in any ofticial action involving l purty u,ith
whorn eirher a judicial slaff nrcnrbcr or any nrernbei of the
j-udicial staff nrcrnber's irnmcdiate family is ncgotiating for
flrfurc employrnent;

(c) knolvingly influcncs or rocornrnenct tbr eurploymont any
mernber of the jrrrlicial staff member's farnily; or

((l) solicit or accepr Htry gift, loon, hospirality, ndvBntagc,
privilegc or firvour undcr circuurstanccs fronr which it is, or
could bc, rcasonahly inlerrccl tlrnt a rnnjor prrrpose of tlre
tkrnor is to inl'lucrrce thc juclicial stnl'f rncnrbcr in pcrforrning
oficial duties.

(5) 1'he pqsition in thc judiciary of every judiciul sratTr.nernbcr
slmll be such rnernber's prinrtry eurploymenr.

21. (t) A jud,ioial stuffnlenlber shall not uss or fltrculpt to use his
or hcr otTlcial posirion to securc unnarrante<l privilcges or ixemptions
tor, or to oorrl'er any col'rupt or.unfirir nrlvantage upon, hirrrsclf or
hclscll'or urry rclntiou or associutc.
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Kenl'la Subsitliory Le.yislation, 2016 2427

(u) bullying or c.crcion or a sexual ,nlrr., or. rhe unwercorlc
trrtl irrappropriatu luontisc of rurvar.cls irr cxchange flor scxunl
lirvours;

(b) cxcrtirrg unrvarranrcrl prcssure rbr sexuar acriviry or trrvorrrs:

(c) urnking inte,tionnl 0r cxrcless physical contuet that is sexual
in nutltrc; or

(d) unrvelconr. ssx,irr fl(lvances o, reqrests fcrr scxuar tirvorrr,
verbol or physiorrl condufi, scrr<ling oFsuggcsrivc electt.onic
teltt mcssagcs. picturcs rrnd vidcos or gcsiur.cs of n sexuul
nrturo inclrrrling noisr:s. jokcs or colnrrtr:nts. innucndos
rcgirrdirrg anothcr pcrson.s sexuality:

Provi<lctl rlurt corrscnsrral scxuar behaviour trrar is basctr onnttrnrnl attrilctio, nnd rsciprocnted shail not co'rstitute scxuol
lra&lssrncnt.

_ (4) An nction nray be cousidererl to constiruts scxunl
harassrnent if it is so frcqient and severe triat ii crcates a hostili oroffensive rvoik environnrint nnrl results in on nOuarra 

",rrploym"ntdr:cision including the victinr trcing clisrnisse,r. iinnrt."e.r, tre.rotecr or
f,orcccl ro quir rhcjob

. (5) . Invcstigntions into uilcgations of scxunr hur.rrssurcnt shuil bcconcluctctl in urrno.st contidcnti..liry aud shull mke into account the
circtrrnsrances olo par.ticrr llr cosc,

26. (l).A judicinl staff member wlro inrends to rnaintnin a banknccount outside Kenyn shal inform the cornmission of such intcntiorr
Derore opening the account.

. . ,(2).. Whcrc a judicial stuflf rnr:rrrbcr rnninhrins a ba'k accou^r

:,:,:]i: Kenyn. 
.rhat .iudicial srnff nrcrubcr shall lnnually supplv rhc('o11llr'[sslor'r rvitrr thc barrk stirtr:urcrrt relating to rh.lt ilucounr.

, (lJ A juclicirrl snrff rncrnbur shall not scck or ruccpt o pcrsonul
loan or benetit in circurrrsrances rhut conrprornisc irre inregriry oithc
officcr.

(4) A judicial staff rnember shall mke all reasonablc stcps to
ensnre tha.t qroperty that is entnrsted to lris or her corc is adequately
protectcd and not rnisused or rnisappropriated.

. .(5) Every jurlicial staff nrernber shall, oncc cvery rwo years,
strbnrit to thc Cornnrission a <.tcclnralion of'the incoure, assets anct
liobiliries of thur ofTicer, his or rrcr sp.ruse or spo*scs ar.ul lris or hcr
dc1>errdcnt ohiklrerr unclcr trrc'gc of cighrecn yc.rs in rhc mnnncr antl
pt'ocedrre upplicable fbr such declarntions un<lir rny orher larv.

(6) A judicinl staff nternbcr shall not--.
(a) solicir corrtributiorrs f,rorn rhe public; or

(b) participtte in a public collection of funrts conrary to uny
lalv.

General

?-C
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Kenyt Subsitlicrrl, l-egislatiun, 20 l6 ?429

..ltl O pa:r revicw pnnel ser up undu rhis rrrle sholl. to tltc cxtent
possible ultetnpt to runch n co,rscn*ui rrnrl repr>rl to rhe nppoinring
outhority.

. .. 29. A Judge, judicial ofliscr rrnrl nrunbcr of stnff of thr: judigiary
shullsign and srubscribo to this Cbde.

- 30. (l1Thc provisions of tlris Code apply in addirion to. ancl not
ln qerogaEon flmrn, the requirements of ony other larv relating to code
ofconduct nn<l cthios.

(2) For purposes oF-
(a) section 5 o[the Public Otticr:r Ethics Act,2007;
(b) scction 17 of thc fcado.ship ond Integriry Act; ond

(6,1 section I 7 of the hrblic Service (Values ancl principles) Act.
2015,

rhis Code shall he rhe prcscribcd specific Codc for the Judiciury
throrrgh which thc rcquircnrents of thc thrrx Acts nre givcn cffcct,

(3) Ttis Codc is furthcr inrentle<l tr
(a) givc effe* to Arricles 168 (t) (b) und 172 (l) (c) ofrhc

Constitution:

(b) givo effcct to thc Bang6lors principles of Judicial Conduat
as. adgrtcd $y thc ludiciol Group on Strcngthening Judicial
Incgrity. rnd rsviseil 0r ihe Rouitd Table Mcetlnq-of Chief
Justlcei held at Sc pcacc Palacc, in thc f.Iigue froin tlie ZSh
to the 26it of Novornbcr, 20d21 a;d

(c) supplernont and not derogrte from tho Gcncral Lcadr:rship
nnd lntcgriry Code for Srutc ofl'iccrs prcscribcd undcr part iI
of thc Leadorship and tntegriry Acr, nntl ilny othcr law ond
csnduct which is inrcnded to bind judgcs and judicial
ofliccrs,

. 3.0. (l) Tho Cqmrnissien and thc Chief Iustice may, from rime to
timq, ren itw this Codc.

(2) Tho hdiciol Sewicc Code of Conduct and Ethics issued
undcr section 5 ( I ) of rhe Public OfTiccr Ethics Acr, 200J is hereby
revoked.

Dutcd the l5th July,2016

WILLY MUTUNCA,
Chlethrstlce and Prestclent olthe Suprcme Comt ol Keny.

Signing und
sub,rcdpim lu rhc
Cndc

Codc to
nrpplomclt othcr
logal
trrtuillllllcnlt

Rovierv ofthc
Codc

PRII(II:O AND PUIILISHED BY'THU GOVLRNMETiT PRINTET. Nr\IROBT
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tegat system, the
administration of justice or
retated matters;

(c) serye as a member of an

officiat bodY, or other
government commission,

committee or advisory

body, if such membershiP is

not inconsistent with the
perceived imPartiatitY and

potitical. neutrality of a

judge; or

(d) engage in other activities if
such activities do not
detract from the dignitY of
the judiciat office or
otherwise interfere with
the performance of judiciat
duties.

Shoutd this be provided for

to the , the

udiciat staff?
erttee toCom

as it appties to judicial officers
and judges

(1) Page 3 A judge shatt not be

improperty inftuenced bY-

(a) the race, sex, Pregnancy,
marital, status, heatth

status, ethnic or sociat

origin, cotour, d9€,

disabitity, retigion,
conscience, betief, Potiticat
association, cutture, dress,

language or Ptace of birth
of a victim of crime,

witness, accused Person,
ptaintiff or defendant;

. Whether provision
expression aPPties

on freedom
to judiciat staff

nic Nyambane-
Performance
Directorate

.)

3
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Justice
contents
for their
meeting

l

J

indicated that there witl, be sensitization of members of the pubtic on the
the code of conduct. Judge Githinji thanked the participants for attending and

I contributions. He urged the participants to send their written comments. The
at 5:30p.m
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TheDR,l-lon.YictorAsiyocattedthemeetingtoorderandmeetingcommencedat9:32a.m.
with a word of prayer. The presiding Judge Hon. Justice Dutu wetcomed the participants to

the forum and thanked them for honoring the invitation. The participants then introduced

themsetves. He then wetcomed Hon. Justice ia*.ra Muriithi who indicated that the

committee was gratefut for the attendance and tr"r."a forward to their contributions' He

apotogized for the rush and indicated that this ;;;t a resutt of the committee's desire to

comptete the task before the Chief Justice t"u'Jonit" on 16th June' 2016' He asked the

participants to feet free to send their further written views by emait to iudiciatcode

ofconduct@emait-com'

) Justice Muriithi stated that the structure of the code was that it provided fol a code of

Judges, another fo.r judiciat officers and anoth"' rot the judicial' staff' This was in line with

Art 1 7? ofthe constitution requires the Judiciat service commission to prePare a code of

conduct for judiciat officers and staff and articte toa which makes provision for disciptine

Judges. He further stated that the court or mp"ut organisation & Administration Act' High

Court organisation& Administration Act, The nnlgitttt"s Court Act and the Judicial SeMce

Act a,. required the judiciary to devetop .oo"'o? .onducts for judges, judiciat officers and

judiciat staff. He informua in"-purticipants tili th" draft judicial' code of conduct had a

section on oversight of the code. The sectio" "tt;;; 
that breach of the code of such nature

that does not require the removal or " lrog"l ;;j.]i!""1.t."' or judiciat staff mav be

processed by the JSC and the Chief Justice Uiway of peer review and support mechanism'

This may be through institutions tike JI-AC

Judgehightightedtheprinciptesinthecodeasindependencebothoftheinstitutionandthe
person from any interferente from cotteagues' ui" of government and society' Other

-.. .) principl,es inctuded impartiatity, integrity, ,t"On"ir' e[uatity ' non -discrimination'

accountabitity and prohibition of unjust 
"n.i.r.,r,i"ni. 

The'principtei in the code of conduct for

judiciat staff inctude conftict of interest, confidentiatity, and uniust enrichment'

GARIS5A PUBLIC PARTICTPATION FORUM

HELD AT THE GARISSA HIGH COURT ON zNDJUNE' 2016

Reactions from the participants were as fottows:

1

COMMITEE

NationatitY on
regarding discrimination

lb

ude
provisions1) A judiciat officer shatt not

imProPerLY inftuenced bY-

(a) the race

maritaI
status,
origin,

be

pregnancy,, sex,
heatth
sociat

a9€,

status,
ethnic or

cotour,

ateyagah

i

I

I
I
I

I



€

]o 
^lluBlp 

aLl] ql$ lualslsuol st lPr'{} APM

'.irih"i",rr-t ro ]lasurlt{ lrnPuor Ll!!t p'n

i"-il -,i' pr t .ro rneqaq ;o sp',,e pu"ls- Paldaree

r('11euot1ualuof, ol *.ro;uo' 11eqs a8pnt y

ar!],o 1eP1Pn[ aq1

(y )y uoP:a5

9 aBe6

st

ols'leroul pJoM

alPf,oApE

Eulssellequa aq plno) suoseal auos

'*lj"rgpnnbstp roj uosPal enlB ol lou

,rer* aa1'uaiF "q 
plnoqs ral!$o lppPnf v
'suosPal lEuosjao

uo lesnfeJ s.JarlJlo'1eP1Pnt

aqt Jol uoqeueldxa ue EuPnllut

'6uiur't u! PaPJofal aq ol 'uosPaJ

rgpads P uo PasPq aq lleqs ra:llJo 
.

teirrpnt E lo uoltef,rytenbslP tuar3 ( 1)

(4) uoPra5 g1 eEe6

'srrll6uPn:
]E sullE uorsProld aq1

'a:qsn[ut
pasnPl sltll 'asPf,

e Euueaq Jo Pua1tel aql
]e se^losulaql r$1'lenbsp

plnoM slef,!],o lepPnf
'suoseal Asutttl 'to;

sre)llJo'1ePPn[ ]s8uoule
suolleltltlenbsP

,o Jaqunu
paulJolu!

u! asp aql 
^quoppro.td

al

slle lPJnlPuun EulPPe JaPlsuotr

]uaurssPJeq lPnxas lsuleEe uoBtqtqojd

gtr a8e6
'])v salua}lo

lenxes puE apof, lEuad
ul elA

alP)o^pv ououo
llnpuof ro aPotr aql u!

ssaJP uo suolsllo'rd Eutppe JeplsuoJaPol
JA rsuo) ol

ouou

rallPtll P ,O euio)lno

aul ut ]saJalu! leuoslad e set{ otlm

udsreo'e tlllM dtqsuotlelar E u! sl JerlJJo

,r-t"o"f 
-rr.ii'll 

autppt rep!suo) (1 raBul

g1 e8e6

JA lsuo) ol ealllultuoJ

ououoal

iAs.ra,ro.tluof ul Jelleu,

aul lo aulollno aql u! lsaJelu! )]utouo)a

,n t.q 'A'11ue; s.aEpnf eq] ]o Jequaul p ro

saPPro.rd ( r)9 uonre5 I a6e6 1Y

uoll!PpP
Japlsuol ol aaululu.lof

,,JSaJalU! JOtllo ..,,
Eulppe laPlsuol plnoqs

lsBuoute uotlellnsuor ale8au stLll seo6
L

@
t

\!
(



l
)\

,\

tnp,

serye as a member of an

officiat bodY, or other

government commission'

committee or advisory

bodY, if such rnembershiP is

not inconsistent with the

perceived impartiatitY and

potiticat neutratitY of a

judge; or

engage in other activities if
such activities do not

detract from the dignitY of

the judiciat office or

otherwise interfere with

the performance of judiciat

(c)

(d)

duties.

Consider adding a general rute to
Jtn ihe retationship between staff

the brokers

deaI
and

uge

on s etaborate

Page 3 under the heading lndependence

Section too wordY

having a PoPutar version
to be disseminated to
the Pubtic

ttee to
Need to give guidelines to the. pubtic on

d;- thd sh-outd conduct themsetves

rJe"toilg'the judgs, judicial officers and

Judiciat staff

purposes of this code

onty.

tion s

Page 1

"judge's spouse" inctudes any person who

il i-"=" i"[utionship-with the judge. which'

but for the absence of marriage' has the

.nura.t", of a retationship between two

p".tont who are married;

Definition is too broad, consider adding

partner to the Provisions

ance with the
lnctude a section on

)
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KISUMU PUBLIC PARTICIPATION FORUM

The session opened with a word of prayer from the DR Hon. Mbutika. Hon. Justice Kibunja
wetcomed the participants to the forum for discussion on the code of conduct. After a round
of introductions from the participants present, he encouraged them to give suggestions to
enrich the code. He then wetcomed the Director JTl, Hon. Prof. Justice Joet Ngugi

The Director thanked the participants for coming to the forum. By way of overview, the
Director said the Judiciary was required to come up with a new code of conduct as required
under Section 47 of the Judiciat Service Act and the Magistrates Act, High Court
Administration& Organisation Act and Court of Appeat Administration & Organisation Act.

The code is meant to regutate the behavio? of the judges, judiciat officers and judicial. staff.
It shoutd inspire them to ethicat b'ehavior and informs members of the pubtic on how the
staffs are expected to behave.

The Director informed the participants that the Judiciary had in the past attempted to write
a code of conduct for its employees. The first attempt to write the code of conduct was in
2011- The committee produced three codes which were presented at a vatidation workshop in
2012. The codes were rejected. The tommittee began afresh and has now produced a new
draft.

By way of Overview, Justice Ngugi stated that the draft judiciat Code divided into two parts

r Partl : Principtes' of ethics and conduct that emptoyees are expected to tive by.
o Part2: the institutional arrangements for enforcement of the code

As regards Part 1, the code had domesticated the Bangatore principl,es in line with Articte 2
of the Constitution. The committee had however added certain things that are uniquel,y
Kenyan. These inctude an outright prohibitiofl' of corrupt activities and sexual harassment.
The code now inctudes a specific code for members of judicia[ staff. This is from the
reatization that without ethicat judiciat staff'governing judges and judiciat officers woutd not
be effective

He said the lnstitutional Arrangements are found in Part 5.The code intersects with the
powers of oversight given to the JSC as per the Constitution and the Judiciat Service Act. The
JSC can onty deal with conduct that requires removal from office. There's a lacuna when
conduct has not reached the threshotd of removat. The draft judiciat code suggests ways of
deating with such conduct by use of peer review mechanism. The code provides some

institutionat arrangement for peer support.

He then.urged the participants to activety participate in the discussion and fee[ free to send

additional comments by email, post office or personatty at the Judiciary Training lnstitute. ln

Kisumu, written memorandum may be dropped at the DRs office Hon. Mbutika.

.l
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causes"

not be at the fore front
of organizing
fundraisers. Code witt be
reviewed from time to
time if section is
probtematic or
inhumane.

Judici cers sho
Page 8

(1) A judge shatl not-

soticit contributions from
the pubtic for whatever
cause; or

(b) participate in a pubtic
cottection of funds contrary
to any [aw.

Provided that-
(i) a judge may

participate in
votuntary fund-raising
onty if the same does

not reftect adversetY
upon the judge's
impartiatity and if it
does not interfere
with the performance
of the judge's judiciat
duties or comPromise
the judge's
impartial.itY in a

future case; and

(ii) where a judge

contributes towards
or attends such fund-
raising, the judge

shatl not ptay a

central part in its
organization or
preside over the
sarne.

ls section too restrictive as judiciat
officers have a social tife

(a)

5

w)
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CODE OF CONDUCT MEEIrING MOMBASA

DRAF'T REPORT

Justice Muchelule welcomed the participants to the workshop. He commenced by
averring ttrat no one doubts that Judges and judicial officers are expected to behave
according to certain standards both in and out of court. He questioned whether
these are mere expectations of voluntar5r decency to be exercised on a personal level,
or they are exPectations that a certain standard of conduct needs to be observed by a
particular professional group in the interests of itself and the community.

He observed the following that judicial oflicers comprise of a select part of an
honorable profession. They are entrusted, day after d"y, with the exercise of
considerable power. This exercise has dramatic effects upon the lives and fortunes of
those who come before the court. The Citizenry and their fortunes depend upon
our judgment. They people do not wish such power to be reposed in anyone whose
honesty, ability or personal standards are questionable. It-is necessary for the
continui$r of the system of law as we know it, that there be standards of conduct,
both in and out of court, which are designed to maintain conlidence in those
expectations are maintairfed. If these standards are not effectively maintained,
public confidence in the independence and trustworthiness of tle judiciary will erode
and the administration of justice will be undermined.

The Judicial Service Commission is established under Article 171 of the Constitution
of Kenya and has its mandate set out under Article I72 of the same Constitution. The
mandate of the Commission is to promote and facilitate the independence and
accountability of the Judiciary and the efficient, effective and transparent
administration of justice.

Article 168 (1) (b) of the Constitution envisages a Code of Conduct for Jud.ges of the
Superior Courts by an Act of Parliament upon whose breach could lead to the removal
of a Judge.

Section 47 of the Judicial Service Act provides that tl.e Commission may make
regulations for the better carrying out of the purpose of the Act. Section 47 (2)(a) of
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+ Justice Okwengu: What are the chief justice's court rules? Does the code of
conduct fall under these rules?

* Justice Lenaola answered that while the Chief Justice is not a court, he is not
exempt from making rules. These rules cannot be rules of court. He further stated
tJ:at Article 168 stipulates tl.at judicial officers must have a code of conduct. The

history of Section 47 (from the draft of 2011) Section aTpl was created to ensure

that judges have a code of conduct. He asked whether these regulations would be

tabled before the JSC or Parliament- There is a need to be clear on which direction
it should be enacted. It was his understanding that Article 168(1) (b) let the code of
conduct be a regulation created under Section 47. The new acts have a mistake.
Why did they create section 41 if sction a7(3) existed? Why are we elevating a part
of tJle Article 168 of the Constitution to be an Act of parliament? Parliament cannot
be avoided. It is easier to subject regulations rather than ACT of parliament. No

Countr5r has succeeded in enacting the Bangalore principles as an Act of
Parliament. Code of Conducts are meant to be appendages. He urged the
participants to stay away from a place where parliament can discipline Judges. It
runs a risk of judicial independence, security of tenure and the Judiciary as an
institution.

* Justice Mwongo added that in the High Court (Organization and Administration)
Act, 2O15, Section 41 was not founded by the committee. This was added by

Parliamentarians. The Code of Conduct should be a regulation not a bill.
Parliament can create sanctions at their will as they did with the three acts in

2015.

* Justice Mucheluie heeded that we need to look at the Judicial Service Commission

as a constitutional oflice and not as presently constituted.

* Justice Ngugi concurred with the view that Article 168 does not prescribe an Act of

parliament for the code of conduct. He warned that to subject a code of conduct to

parliament in the current political environment is irresponsible.
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for Judges, the lacuna must be fixed. The manual is a document that is flexible

enough to give the commission clout to deal with the issue.

On the question of peer review, Justice Lenaola was of the opinion that it should

not be legislated. This is an informal mechanism to deal with issues. Where the

Judge's issue cannot be dealt with by his peers it can be escalated to t.l.e

commission.

+ Justice Nyamweya asked if a complaint is reported against a judge, to the level of

removal, shall it be sent to JLAC. Commissioner Justice Wanjala responded in

such instarlces it shall be sent to the Chief Justice by JSC' Justice Nyamweya

suggested that some should be sent to the Principal Judge (PJ) of the High Court

and the President of the Court of Appeal (PCA) by the Chief Justice. Then a peer

review can be constituted by the PJ and PCA.

* professor Kobia pointed out tJ:at institutional mechanisms are preventative

mechanisms so that the aspirational spirit is met. For example, Training and

mentorship programs. Other institutional mechanisms are in place we should align

them with the code.

* Justice Ndolo argued. that it runs the risk of instituting a structure within a

structure. We should. look at the structure that we have riglrt now' Every member

of stalf has a supervisor. Every day performance issues should be dealt with at the

station or d.ivision level. Must distinguish between peer review and disciplinary

action.

* Justice Mwongo stressed that when a complaint is raised it is not framed as a

misconduct per se. They are at different levels and warrant different measures'

JLAC would not be receiving complaints directly, the complaints should emanate

from JSC. president of tt.e Court of Appeal will deal with Court of Appeal judges

while the Principal Judge will deal with the High Court judges' Magistrates

complaints caII either be handled through the Principal Judge in Nairobi or the

Resident Judge of the station where he
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generally in understanding the code too. Examples can be given in the commentary or explanatory
notes, which will be deemed best.

Recommendation

It is recommended that for the benefit of everyone as stated above, the code has a brief introduction of
a principle and then the rest will be covered in the commentary or explanatory notes as adopted in the
jurisdictions stated above. The code can also take the format of a hand book which will be user friendly
and easy to reference.

Critique

The code of conduct covers persons serving in tribunals silently. Tribunals are quasi-judicial bodies and

fall squarely within the judicial context under the judiciary. The persons serving in these tribunals more

so the chairpersons, vice chairpersons and members are quasi-judicial officers and as such the code

should have been made exhaustive to cover them. This is well established under Article 169 (1) (d).

Recommendatlon

We recommend that the code be all inclusive and state expressly that the code extends to persons

serving in tribunals, this will also include members of staff working in these tribunals.

Critique

The code does not take into consideration the judges and judicial officers who retire from the judiciary.

It is important that they carry on their activities in a manner that does not bring dishonor or spoil the
reputation of the judiciary. Though retired, they carry on the image of the judiciary and will always be

referred to as Justice or Honorable.

Recommendation

We recommend that this provision be included in the code so as to cover retired judges and judicial

officert. The same can be borrowed from the South African code as it has set out this principle clearly.

Recommendations on the specific Principles

1. On the principle of lmpartiality under section 5 sub section (5) we recommend that the word

'private' be added immediately after the word 'public'. This will ensure that every information a

judge or judicial officers will have pertaining to proceedings before them or those that might

come before them, will not be compromised and ln turn will not affect the fair trial of any

person or issue.

2. On the principle of lntegrity though it can be implied from the reading of the code under section

6 that personal integrity is discussed, we recommend that the same be addressed expressly in

the code so that the issue of integrity of judges and judicial officers is covered exhaustively that

all loop holes are sealed.

3. We recommend that section 13 of the code under Propriety be separated from it and made a

principle on its own called 'Extra Judicial Activities' as this section covers the extra judicial
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' ::Til-1,:; iffi:?:' :ffi;:;1 tI'-, 
0,, exp ressrv p erm irs t h e. r u dici a r service

o r co n du c a nd e t h i cs ;; ffi;;:,#"r,',::il :i*,ll[,jrX:H: o* "i,,u -i"
8' lt' therefore, fortows-that the Judiciar code of conduct and Ethics is a statutory

;T#ffi['r': [;:."6;'' ;; il;;cip res (a), iui I 
"o- 

r.r enumerated under

9' AccordinSly' the taw required the Attgmev Generar as the rerevant cabinetsecretary is required to trunrrn'i,'ii"ia,.,",'c.Ji .iconoro and Ethics, 2016to the rerevant crerk of ,r'. i;"ri,.-"li 
tqr r.urir,s ;f;'ti" .."rurunt House ofParliament within ,even days of iti pubricatio;=.th;;i; it wourd tapse andf;:ffi J:ji,?,ilil:;J l"j;,' ;lion r r 

"i,h" l;riory rn,trumenrs Act

t
g[o. The Judiciat

revoked the
issued unddr
has no force

co$ of ZOte paragraph 3O(2)
of Corfducf and Ethics

Act, 2OO3 and therefore it

expressly
of 2OO3

s as to the

*
.- - .!.tI. In view of the

t
urlrti td

rtatus of the Judicial Code of Conduct and' Ethfu respectively;

,,
a' The Judiciar code of conduct and Ethics, 2016 isa stiturory rnstrumentas determined above and which effectivery repeared the Judiciar ServiceCode of CondUct and Ethics of 2OO3;b' rhe Judiciar service code of conduct and Ethics of 2oo3 therefore hasno force of law
c' The Judiciar code of conduct and Ethics. 2o16 ought to have beentransmitted to Parliament by the Attorney Generai- as the relevantcabinet secretary within seven (7) days of its pubrication in the KenyaGazette on 29rh July 2016;

I I:n: event, that the Judiciar code of conduct and Ethics. 2or5 was notduly transmitted to parriament as provided by the raw, h is deemed tohave lapsed and thus rendered void;

3
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stice: And the determination of such an issue shall be a judicial question, to be

condqcted before forrnalsession in court.,;

n 13 (8) should also conclude with the sentence: 'And the determination of such

shall be a judicial question, to be conducted before formal session in CourL"

Ypur these are our contributions for your kind consideration.

Most regards,

FroN JUSilCE HEDWIG ONG'UDI

Cc:

1 Hon Secretary

Service Commisiion

2, Director

J dlciary Trainlng Institute

f*rfr'triii".tlfur'r.dttp.,rdt,raEo,t8ororrxJloiapbe-Srcrrgrtygat,d,flrin"Eorhl ,iuto-Tr*$1ee,

Darr,bl.Ifi,. Srpu- Erarirrr Dinacr
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The Hon. Justice (prof.) J. Otieno-Odek
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J udlciary Trainipg Institute
;AIROBI

L
RE: JUDICIAL CODE CF CONDUCT - FINAUZATION

a_
This is a record foi' deliberaticns, at the scheduieci meeting of the Judicial-
code of cbnduct and Ethics cornrnittee scheduled for Thursday, 4th May,
2077 at 10.00 a.m-

upon reading through the speciar Issue of the Kenya Gazette
supplemenf No- 1'24 129th luly, 201,6), I have noticeC the inclusion of
' lain inappropriate elements, which ought to be excluded. These are as'rollovys:

1' clause 5(3) is whoily inconsistent with the term s oi Anicte L6o(t)
of the Canstitution, which stipulates:

"rn the exercise of judiciat authority, the Judiciary, as constituted
by Articte 167, shall be subject only to this constitution and the

8r.flding I Telephone: +254 20 ^a' 1221 | Emoil: jbojwong@gmoil.com
P.O- 8ox 3OO4] - OOIOO I Noirobl Kenyo

w\^rw judiciory.go.ke_
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t.

This safeguard for Judges and Magistrates logically ertends to any
compromises to the authority of the Courts, such as are being proposed
by the draft code of Conduct and Ethics in its clause 5(5).

10. In relation to the foregoing poin! suppose the Supreme court, in
the discha e of its constitutional ,,

resting with the court of Appeal, or the High court, or indeed, the
Magistrate's Court, is this something in respect of which a non:ludiciat
entity can cornmence disciptinary proceedings? I would say, no: because
the right exercise of discretion in that matter is precisely the one
emanating from the Couft- not that issuing forth from outside entities.

11. Para. 8(4Xd) of the draft code ought to be modified, by deleting the
proviso which begins "provided-----, and replacing it with the following
clause:

"And in any event, even normal and consensual sexual behaviour
of any kind shatl take place away from the workplace.,

!2. Paragraph 19(4Xd) ought to be amended, by striking out the proviso
beginning "provided that....", and replacing it with the following clause:

'And in any event even normal and consensual sexual behaviour
of any kind shall take place away from the workplace".

13. Paragraph 25(3) (d) should be amended by striking out the proviso,
and substituting it with the following clause:

And in any event, even normal and consensual sexual behaviour
of any kind shall be conducted away from the workplace."

5
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NAIROBI PUBLIC PARTICIPATION FORUM

HELD AT THE JUDICIARY TRATNING INSTITUTE ON 6TH JUNE, 2016

The Director Prof. odek wetcomed the participants to the meeting. He asked them to feet athome and wished them fruitfut discussions. He asked the committee to devetop ctear actionptans for vatidation and sensitization on the code of conduct so that he coutd inctude this inthe work ptan for the next financiat year.

The chair of the committee, Hon. Justice Erastus Githinji wetcomed the participants to themeeting and gave the background. He said the need to have a judiciat code of conduct for thejudiciary was captured in the court of Appeat organisation & Administration Act, High courtorganisation& Administration Act, The Magistrates court Act and the Judiciat service Act.

Judge informed the participants that the code of conduct team had visited severa[ areas tocottect views with the aim of improving the draft judiciat code of conduct and that theNairobi meeting was the last such pubtic forum.

Judge Githinji exptained that there were different codes for Judges, Judicial Officers andJudicial staff' The code of conduct for Judges was in accordance with Articte l6g.Articte
172 required the JSC to make a code for the Judiciat officers and staff.

Judge ctarified that the contents of the codes for judges and judicial officers was similar andhad been heavil'y borrowed from the Bangatore principles. The code atso inctudes a section onsexual harassment. The principtes th the code of conduct for judiciat staff inctude conftict ofinterest, confidentiatity, and unjust enrichment. As regards the enforcement of the code,
Justice Githinji informed the participants that are no provisions had been made.

Judge Koome explained to the participants that the committee had initiatty provided for an
etaborate peer review mechanism which was removed after consuttations with the JSC who
were of the view that the commission had the sote mandate of disciptining judges, judiciat
officers and judiciat staff

Reactions from the participants were as foltows:

1

REACTIONS NTS from
COMMITEE

Jitt - Ghai of
Katiba lnstitute a Code of practice is devetoped by

the judiciary for the judiciary and
is not supposed to be approved by
another arm of government
The code should not altow for
unambiguous and permissive
criteria for removat of judges and
judiciat officers to preserve the

a

ind ndence of the udicia

I 72
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a

can be
Page 7

(e) write, tecture, teach and
participate in activities
concerning the taw, the
legat system, the
administration of justice or
retated matters;

(f) appear at a pubtic hearing
before an officiat body
concerned with matters
retating to the [aw, the
tegal system,- r the
administration of jistice or
related matters;

(g) serve as a member of an
official body, or other
government commission,
committee or advisory
body, if such membership is
not inconsistent with the
perceived impartiatity and
potiticaI neutratity of a
judge; or

(h) engage in other activities if
such activities do not
detract from the dignity of
the judiciat office or
otherwise interfere with
the performance of judiciat
duties.

Can this be construed to be gainfut
emptoyment under Articte 77

Section 52 of the integrity &
leadership Act makes the
rovisions on P 24 under

(3) Subject to the provisions of any
other [aw, a judge may_

a

5
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